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FORWARD 

In .this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1982. 

This Environmental Hearing Board was created by the Act of December 

3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of 

April 7, 1929, P .L. 177, as amended. The· Act of December 3, 1970, 

CCI'CmJnly known as· "Act 275", was the Act that created the bepart::Inent of 

Environmental Resources. Section 21 of that Act, §1920-A of the Admini-

strative Code, provides as follows: 

"§1921-A Environmental Hearing Board 

(a) The Envirorunental Hearing Board shall have 
the power and its· duties shall be to hold hearings and 
issue adjudications. under the provisions of the act of 
June 4, 1945 (P.L. 1388), known as the "Administrative 
Agency Law·," or any order, penni t, license or decision 
of the Department of Envirorunental Resources. 

(p) The Environmental Hearing Board shall continue 
to exercise any· power to hold hearings and issue adju
dications heretofore vested in the several persons, 
depart::Inents, boards- and corrmissions set forth in section 
1901-A of th:ts- act. 

(cl Anything in any law· to the contrary notwith
standing, any· action of the. Depart::Inent of Environmental 
Resources; may be taken ·initially without regard to the 
Adnti:nistrative Agency· Law, but no such action of the 
department adversely affecting any person shall be final 
as- to such. person until such person has had the oppor
tun±:ty- to aweaJ. such action to the Environmental Hearing 
Board; provi'ded, however, that any· such action shall be 
~.inal Cl$~ to any· person who has not perfected his appeal 
+n the -manner hereinafter specified. 

( d} An appeal taken to the Environmental Hearing 
Board fro:n a decision of the Depart::Inent of Environmental 
Resources shall not act as a supersedeas, but, upon 
cause shown and where the circumstances require it, the 
department and/or the board shall have the p<:::Mer to 
<;Jrant a supersedeas·. 



(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and regula
tions adopted by the Environmental Quality Board and 
such rules and regulations shall include ti.rae limits 
for taking ·of appeals, procedures for the taking of 
appeals, location at which hearings shall be held and 
such other rules· and regulations as may be detennined 
advisable by the Environmental Quality Board. 

(f) The board may employ, with the concurrence 
of .the Secretary· of Environmental Resources, hearing 
examiners and such other personnel as are neeessary 
in the exercise of its· functions. 

(g} The Board shall have the J;XJWer to subpoena 
w:i:tnes~s·, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Ccrmlonwealth Court is errpowered after hearing to enter, 
when proper' an adjudication of contempt and such 
order as the· circumstances require. " 

In addition, the Board hears civil penal ties cases pursuant to The 

Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1, et seq. and the Air Pollution Control Act, Act of January 8, 

1960, P.L. 2119, a~ amended, 35 P.S. §4001 et seq. and reviews the 

Department's assessments· of civil. penalties under Section 605 of the 

Solid Waste Managem:nt ,Act, Act of July 7, 1980, P.L. 380, 35 P.S. 

6018. 605 and under Section. 13 of the Surface Mining Conservation and 

Reclamation Act, Act of May 31, 1945, as amended, November 30, 1971, 

52 P.S. 1396.22. 

Although the Board is· made, by §62 of the Administrative Code, 71 

J;>.S. · 62 an adn!inistrative board within the Department of Environmental 

Resou:i:-ces·, it ·is· functionally and legally separate and independent. Its 

Cha.i:rman and two members are appointed directly by the Governor, 'ri th 

the consent of the Senate
1 

and their salaries are set by statute. 2 Its 

1. Administrative Code, §472.71 P.S. §180-2. 

2. Act of September 2, 1961 (P.L. 1177, No. 525) as amended November 
8, 19.71 (P.L. s'3s, No. 138). 



secretary3 is appointed by the Board with the approval of the Governor. 

The department is a party· before the Board in nost cases. 4 Other 

parties include recipients of DER orders, penalties assessrrents, pennit 

denials and nodifications and other DER actions. Third party appeals 

fran pennit issuances are also camon in which cases the penni ttees are 

also parties. 

·3.. The current SecretaJ::y of the Board is M. Diane Srni th, who was 
appointed on April 1, 1976. 

4. The one exception has been appeals from decisions of rrnmicipalities 
and county health departments tmder the Permsylvania Sewage Facilities 
Act, Act of.January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et 
seq. That exception Was eliminated. for the future by amendments to the 
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208). 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 . Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

BOYLE LAND AND FUEL COMPANY Docket No. 79-175-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Surface Hining 

ADJUDICATION 

By the Board, January 27, 1982 

This matter canes before the Envirornnental Hearing Board as an appeal 

by the Boyle Land and Fuel C~ (BLF) fran a denial by the Departrrent of 

Environmental Resources (DER) of its application for a permit to operate a 

surface coal mining operation in Henry Clay Township, Fayette County' under the 

Surface H:in:ing Conservation and Reclamation Act, the Act of r1ay 31, 1945, P.L • 

. 1198, as amended, 52 P.S. 1936.1 et seq. (Surface :r-tining Act). 'Ihe DER denied 

the application because :it believed that the application did not demonstrate 

that the surface mining operation would not result in a pollutional acid dis

charge which would degrade the reee:iving stream, Little Sandy Creek, a high 

quality cold water fishecy that is characterized by a low buffering capacity' 

and thus extremely fragile. 
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Thirteen days of hearing were held on the appeal and a view was con

ducted of various surface mines operated by appellant. Both parties submitted 

post-hearing briefs containing proposed findings of fact and conclusions of 

law. Based on the aforesaid we hereby ~ind as follows: 

FINDINGS OF FACT 

1. Appellant is Boyle Land and Fuel Cc:xl'p3Ily, a Pennsylvania cor

poration (BLF} having its principal place of business at 164 West:m::lreland 

Avenue, Greensburg, PA 15601 

2. Appellee is the Cannonwealth of Permsylvania, Department of Environ

rrental Resources, specifically the Bureau of Surface Mine Reclamation, the 

agency of the Cc::mionweal th authorized to administer the provisions of the Sur-

face Mining Act and The Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended; 35 P.S. §690.1 et seq., particularly those provisions relating to mining. 

3. On October 19, 1979, the DER acting through J. Anthony Ercole, 

Director of the Bureau of Surface Mine Reclamation, advised appellant that 

the DER denied its application and stated the reasons therein as follows: 

(1) The info:onation submitted in the fonn of overburden analysis 

did not dem:>nstrate that pollution, including acid mine drainage and iron, of the 

surface and ground waters would not occur. 

(2} The applicant had not dem:>nstrated that the existing water 

quality, of the Little Sandy Creek would be enhanced or maintained by the indi

vidual or cumulative irrp3.ct of mining. 

(_3). The depa.rt::nent was not authorized to grant the penni t be-

cause .a portion of the area proposed to be distul:bed by the operation was the 

subject of a final pennit denial by the depa.rt::nent in 1978, which pennit was 

denied for the same reason as that set forth in paragraph 1 hereof. 
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(4) The Boyle Land and Fuel Carpany was at that time in viola

tion of The Clean Streams Law, the Surface Mining Conservation and Reclamation 

Act, and the rules and regulations of the Enviro:mnental Quality Board. There

fore, the department at ~t time was not authorized to grant this pennit. 

4. In AugUst, 1978, appellant leased 131.5 acres of surface and 

ooal properties CMiled by carl Berardi in Heru:y Clay and Wharton TOwnships, 

Fayette County, Pennsylvania. 

5. On April 24, 1979, appellant sul::mitted an application for a 

mine drainage pennit to DER together with water sanples and maps, all of which 

were received by the DER on April 27, 1979. 

6. In November, 1978, appellant caused Science Applications, Inc. 

to subni t t:b DER a prel.iminaJ:y .proposal requesting approval of an overburden 

analysis for the Berardi site. 

7. By leti:el:: of December 11, 1978, Lou DeLissio, enviro:mnental 

protection specialist at the Bureau of Surface Mine Reclamation, DER, inforrred 

Dr. Donald .StrErlb of Science Applications, Inc. that the prelim:i.naJ::y proposal 

for the QVei:burden analysis had been reviewed and approved. 

8. On August 23, 1979, BLF president, Arthur J. Boyle, and Dr. 

Donald Streib rret with personnel of DER in Harrisburg. At the meeting, DER 

requested additional infonnation fran Dr. Streib concerning the overburden 

·analysis rrethods used in the BLF application and also requested new water 

sanples on or near the permit site. 

9. The additional infonnation requested by DER at the August 23, 

1979, meeting was sul:rnitted to DER on September 5, 1979. 

10. The BLF application for the Berardi site had engineering and 

data inconsistencies. For example, the dip of the coal was listed as 1. 7% on 

one page and 2.58% on another. 
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ll. The -water quality sarrple analyses sul::mitted with the applica

tion were inconsistent with other sample analyses sul::mi.tted for the general 

area of the application. 

12. The sedimentation and erosion control plans submitted with the 

application were incarq:>lete. 

13. The DER did not formally notify appellant of the deficiencies 

listed in findings of fact nos. 10, 11 and 12 because there was a likelihood 

the pennit application would be rejected on other grounds and the expense for 

correction would be wasted. 

14. In the application for a mine drainage pennit, the mining plan 

sul::mi.tted by BLF was different than the mining plan proposed by either Mr. 

Boyle or Dr. Streib at hearing. The mining plan in the pennit application 

stated only: 

"Phase I will begin in the area marked first cut 
on Exhibit 5. Mining of this phase will then proceed 
toward the eastern limit of Phase I. (Cuts will be by 
the contour method with the cut running in a general 
north-south direction.) 

Phase II will begin at the first cut (Exhibit 5) 
and proceed towards the eastern lirni t of Phase II. 
(CUts will be by the contour with the cuts running in 
a general north-south direction.) 

Phase III will begin at first cut (Exhibit 5) and 
proceed toward the eastern limit of the pennitted area. 
(Mining will be by the block cut method--the first cut 
will be started fran the last highwall of Phase II. ) " 

.· 15. During the review process of appellant BLF' s overburden analysis, 

the DER indicated, by undated :rre:ro signed by J. Anthony Ercole, Director of the 

Bureau of Surface Mine Reclamation, that overburden analysis reports employing 

the technique used by appellant, the acid-base accounting technique, were ac-

ceptable. 
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16. The application which is the subject of this appeal sought authority 

fran the DER to operate a mine in the Big Sandy-Little Sandy Creek watershed in 

Fayette County and to discharge mine drainage to the waters of the Big Sandy 

and Little sandy. 

17. Big Sandy and Little Sandy watersheds ar~ part of the Monongahela 

River Basin located in the Allegheny Mountain section of Pennsylvania's Appala-

chian Plateau Province. 

18. The waters of the Big Sandy and Little Sandy Creeks are designated 

high quality waters, cold water fishery by chapter 93 of the rules and regula-

tions of the DER. The waters are extremely fragile and infertile and are 

characterized by low buffering capacity. The Big Sandy is stocked with trout by 

.. the Pennsylvanicii·'Fish Ccmnission. 

19. The watershed is canposed primarily of heavily forested and 

agricultural areas. 

20. The Big Sandy and Little Sandy watersheds are infertile with 

mi..n.i.mal. biological reproduction as a result of low buffering capacity. One of 

the characteristics of infertile streams· is a wide diversity of organisms. 

21. The effect of acid mine drainage on a stream -depends on how 

much of the acid can be absol:bed by the stream without changing the pH. Streams 

such. as the Little Sandy and Big Sandy with low buffering capacity are unable 

to absorb much acid. Acid would have a drastic effect on these streams. 

22. The Berardi property proposed to be mined by BLF contains 

~roxinlately- 150,000 tons· of recoverable coal on approx:imately 100 acres. 

23. Only- approx:i:mately 30 acres of the Berardi property is intended 

to be stri.pped. 

24. ·The coal proposed to be mined on the Berardi property is a 

good utility· coal and has a value of $21/ton in the. pit. 
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25. The coal proposed to be- mined by BLF would _cause other coal. 

blended with the proposed mined coal to becare ncre marketable. 

26. '!he mining methodology proposed by Dr. Streib and Mr. Boyle at 

the hearing is a m:xiified contour or roodi.fied block method of stripping in 

which the topsoil is rem:wed and . segregated and stored. The acidic overburden 

shown by the overburden analysis is rem:wed and stored temporarily in a special 

storage area with diversion ditches around it. After the coal is mined, the 

pavercent of the pit, i.e. the bottan after coal raroval, is covered with an 

inch or two inches of lime, then ten feet or ItDre of alkaline overburden is 

placed into the first cut. The toxic material raroved fran the first cut is 

then put back into the pit, CMay fran the highwall, and additional a.lka.lirie 

overburden is placed on top of that to the point of restoring approximate original 

contour. 

27. Prior to the August 23, 1979, meeting with DER, BLF had no 

knowledge of any previous denial of any mine drainage pennit on the Berardi 

property. 

28. The preliminary proposal sul::mi tted by Science Applications, Inc. , 

on behalf of. BLF, for an overburden analysis contemplated the use of the acid

base accounting technique (also known as the Smith method) of overburden analysis. 

29. '!he technique used by Science Applications, Inc. to gather sarrples 

for overt>urden analysis was in accord with approved and established scientific 

methodology of sample collection. 

30. The acid~e accounting technique of overburden analysis has 

been published in several documents distributed by the Environmental Protection 

Agency of the federal govemment. 

31. '!he acid -base accounting technique of overburden analysis takes 

all of the sulphur in a given sarrple, which is detennined by a known scientific 

chemical analysis method, converts this by straight mathematical equation into 
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a maxi.nrum acid potential. A split sample of the same material is analyzed for 

total neutralization potential by the addition of a known strength acid until 

no further neutralizing is available in the sample material. The unit used 

to measure it is tons :per thousand calcium carbonate or calcium Ca.r.bonate equiva

lents. After the chemical analysis and mathena.tical conversions are done, the 

n'llrierical values deteJ:Jni.ned for acid potential and neutralization potential are 

subtracted one fran the other depending on which is higher, and the quantity 

remaining reflects either a net deficiency or a net excess of neutralizer for 

that horizon which the sample analyzed represented. 

32. The horizons were sampled by BLF at one foot intervals to the 

coal and one foot below the coal. The coal was not· analyzed. 

3~'· The acid-base accounting technique of overburden analysis is 

intended to provide the geologist with a frarcework fran which to detel:mi.ne 

whether the site is potentially acidic, alkaline, or sane cc:mbinatio~ thereof. 

34. The acid-base accounting methodology of overburden analysis 

converts all of the sulfur into acid and thus is a worst case situation fran 

the acid side of the equation. 

35. Three holes were drilled for overburden samples. Holes nurnb_er 1 

and number 2 are within or near the 30 acres intended to be mined. 

36. In an undated letter to surface mine operators, Tony Ercole 

listed three methods of overburden analysis which could be used. They were (1) 

acid-base accounting method; C21· carrucio leaching method; and (3) AS'IM method. 

37. The DER does not knew of any other technique other than the 

three techniques described in the Ercole letter that at the present time can be 

specifically applied to overburden analysis. 

38. The Cc:nm::>nwealth's expert indicated that all of the overburden 

analysis techniques i.e. the Smith acid-base accounting technique, the AS'IM 
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leaching technique, and the carrucio leaching technique, as well as Roger 

Hornberger's rrodification of the carrucio leaching technique, are all subject 

to criticism and should be scrutinized. 

39. The federal Office of Surface Mining in adntinistering the small 

operators assistance program has recarmended in its hant:lliook that the acid-base 

accounting technique of overburden analysis be utilized. 

40. The DER has requested funding fran the federal government for a 

study on overburden analysis techniques. 

41. The coal proposed to be mined on Berardi strip is a high sulfur 

coal having a sulfur content which ranges anywhere frc::m 1. 5 to 4. 0 percent. 

42. The level of significanCe for the neutralization r:x:>tential or 

acidity potential of the acid-base accounting technique is five tons per thousand 
•· 

tons. 

43. The arbitraty figure of 5t/1000~ of material used as a cut-off 

for toxicity is used primarily because it beccn1es difficult to keep plants 

establishect at toxicities greater than that. 

44. The acid-base accounting technique shows the acidic horizons in 

the area intended to be mined to have one significant zone of toxic or acid 

producing material .i.rrm=diately above the coal and one immediately below the 

coal seam. 

45. The acid-base accounting technique does not duplicate events 

that occur· in a natural state because of inter al.ia: 

(a) crushing sample to minus 60 mesh 

(p). addition of hydrocloric acid and heating the sample to 

boiling 

46. Pulverization to a sample to minus 60 mesh increases the surface 

area available for chemical reactions. 
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4 7. 'Ihe addition of hydrochloric acid and heating the Saiii'le tends 

to make all carbonate minerals appear equivalent. 

48. 'Ihe total neutralization potential equals total neutralizers but 

may not be equal to the neutralizers available for neutralization. 

49. '!he variations in rock type are not considered by the acid-base 

accounting nethod in its deteJ:mi.nation. 

50. 'Ihe acid-base accounting technique of overburden analysis balances 

volumes of neutralizing material against volumes of potentially acid material. 

51. During a mining operation, not all coal is renoved fran the site. 

'Ihere are occasionally pit leavings or pit cleanings and reject materials. Had 

the appellant tested the percent sulfur in the coal, the potential acidity would 

have been greater. 

- 52. While the Bureau of Mining and Reclamation overburden analysis 
. . 

supplement in use prior i;:o October, 1979, stated that all strata including the 

coal should ·be analyzed, the Boyle Land and Fuel overburden analysis report did 

not include :;any analyses of the coal. 

53. 'Ihe Bureau of Mining and Reclamation has adopted the position that 

due to problems in detenni.n:i.ng the accuracy of overburden analysis techniques, 

an application for a mine drainage penni t cannot be approved if it carmot be 

denDnstrated that the mining operation and overburden handling plan can be ac

canplished without causing a pollutiori problem, or without the need to import 

neutralizing materials to offset recognized deficiencies in the overburden 

materials naturally occuring on sit:e. 

54. Even assuming that the mining plan which was proposed by Boyle 

Land and Fuel during the hearing had been included in the application, the 

deparbnent would have denied the mine drainage penni t because of its policy 

as set forth in finding 53. 
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55. Appellant's application for penni t provides for sane auger mining 

at the site. The record is uncertain on whether appellant still.intends to 

auger mine. 

56. Auger mining leaves the overburden material relatively undisturbed 

and drills into an exposed hig1:Mall to gain addi tiona! coaL one could not sep

arate the toxic zones in the auger mined area and the coal which would remain on 

the site fran the remainder of the overburden material. 

57. Science Applications, Inc. in its report indicated that no acid 

water would be produced if the 30 acres proposed to be mined were in fact mined 

because of the excess neutralizing capability of the geology at that site. It 

concluded that, therefore, there would be no hydrologic impact upon the stream 

or water quality of the surrounding water~ •. 

58. Heavy metals are not soluble in a rcedi um above a pH of 7; thus 

unless an acid discharge occurs heavy metals. are not a problem. 

59. Dr. Streib perfonned a bench study for neutralization capability 

of certain soil sanples derived frari the Berardi drilling. The study showed 

that there is a substantial neutralization potential available on the Berardi 

property. 

60. Sane of the criticism:; directed at the acid-base accounting 

techniques are also applicable to the AS'IM and Carrucio teclmiques. 

61. The acid-base accounting teclmique is useful in planning of over

burden management through the identification of alkaline and acid producing 

strata. 

62. The basic criticism ·made of the various technisrues for overburden 

analysis is that none of these techniques are based upon sufficient post-mining 
------------~--------------------------------------~------------------------------~ 

test.iilg or rigorous statistical testing to show them to be accurate predictors" 

and there are insufficient data to detennine which of them predict well over what 

range of circumstances. 
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63. The Ccxrm:>nweal th' s expert could not express an opinion as to the 

value which would be determi.nati ve in judging whether or not the acidity or the 

neutralization potential had reached a significant level. 

64. The Millrock mining operation, located in Hem.y Frick Tcwnship 

about one-half mile fran the Berardi site, is the closest active mining site to 

the Berardi site. 

65. An overburden analysis done by the acid-base accounting method on 

the Millrock site concluded that the site could be surface mined without an 

acid discharge if the site was properly mined. 

66. The Millrock operation has had significant acid discharges. 

67. The neutralization potential values for the strata tested on the 

BLF Berardi ';:'report ranged fran: 

(a) 0.2 to 4.0 tons per thousand tons in test hole No·. 1, 
. 

(b) 0.6 to 26.6 tons per thousand tons in test hole No. 2, 

(c) 0. 7 to 97.6 tons per thousand tons in test hole No. 3. 

While test hole 3 contains the highest neutralization potential values, no coal 

was encountered in this test hole, and BLF decided that they did not intend 

to mine this portion of the property. 

68. The neutralization potential values for the strata tested on the 

Millrock. site ranged frc:rn: 

(a) none detected to 51 tons per thousand tons in Hole No. s-1, 

(}:)) none detected to 18 tons per thousand tons in Hole No. s-2, 

(c) none detected to 51 tons per thousand tqns in Hole No. S-3. 

69. Granbay Coal canpany operates a surface mine in the adjacent 

watershed to the Berardi site approximately three miles frc:rn the proposed Berardi 

site. 
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70. The neutralization potential values for the Granbay site, as 

found in the overburden analyses report prepared by Dr. Streib, ranged from: 

(a) 0. 6 to 396 t/lOOOt in test hole No. 1, 

(b) -3.0 to 26.0 t/lOOOt in test hole No. 2, 

(c) 0.8 to 32.6 t/lOOOt in test hole No. 3, 

(d) 2.0 to 5.0 t/lOOOt in test hole No. 4. 

71. The Granbay site has significant acid discharges. 

· 72.. Dr. Streib perfo.t:Ired an overburden analysis report on the Granbay 

site by the acid-base accounting method. The report concluded that the site 

could be mined without an acid discharge provided that the mining was managed 

properly. 

73. Dr. Streib testified that he advised Granbay that- there would be 

an acid discharge around hole No. 4 if that area was mined. 

74. The BLF site has similar lithology and similar neutralization 

potential to that found on Granbay. 

75. The Millrock overburden analysis report which employed the acid

base accounting rrethod, appears to indicate an oveJ:Whelming excess of neutra

lizers are available; however, the mining history on the Millrock site. has at

tested that there in fact is not an oveJ:Whelming arrount of neutralizers. 

76. The DER issued penni.ts to surface mine the Millrock and Granbay 

sites based, in part, on tl1e conclusions stated in the overburden analysis on 

the sites that there would not be an acid discharge. 

77. The Millrock penni.t required the operator to follow a mining 

rrethodology it proposed in order to canpensate for toxic strata. 

78. The DER has issued several pennits in areas where the Smith tech

nique of overburden analysis was employed. On these areas, the overburden analysis 

indicated extremely high neutralization potentials which were .substantially in 
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excess of the neutralization potentials found in the analysis of the overburden 

on the BLF site. 

79. . Dr. Streib has never perfonned an overburden analysis in Perm

sylvania using the acid-base·accounting technique of overburden analysis where 

the mining site had been_ backfilled and the reclamation CCXIi'leted. 

80. The only mine .site t:ha.t Dr. Streib knew of where the acid-base 

accounting method. of overburden analysis was perfonned prior to mining, and which 

was nav CCXIi'letely recla:i.rred is the LaRosa Fuel Conpany site in West Virginia. 

81. Dr. Streib had no personal knowledge of the LaRosa site; rather, 

his knowledge was obtained fran conversations: with a third party. 

82. The inspection data offered into evidence at hearing on the LaRosa 

site were afubiguous on. whether an acid discharge occurred during mining and post:

mining. 

83. The Berard;i. site may be characterized as a marginal site in a 

sensitive watershed, due to the lack of distinctly calcareous, alkalinity

producing strata, and the presence of def~ acid zones. 

84. The overburden analysis perfonned by BLF indicates that the site 

is lacking in calcareous substrata, or strata that are believed to be alkalinity

producing. 

85. Dr. Streib's opinion that the mining of the Berardi strip V>JOuld 

not pause an acid condition post-mining is based on BLF' s ability to cc:mply 

with a mining technique which was not proposed to the department in writing. 

86. The mining techiri.que is critical to mine drainage problems. either 

post-mining or during mining. 

87. DER has no policy, or regulation regarding either the am:)rmt 

of neutralization potential required at a site or the method of derronstrating 

sam=. 
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88. There are no surface streams intersecting the BLF site or ground

water flowing thereunder. 

DISCUSSION 

This dispute has been bitterly contested through 13 days of hearings 

because both parties perceive that there is a lot at stake. It is also uniquely 

difficult to decide because it involves predicting the likelihood of a future 

occurrence and a fortiori the review of conflicting expert opinions. 

The DER perceives this proposed mining operation to be a serious 

threat to the life of a fragile and sensitive, high-quality stream. The site 

of the proposed operation is the Big Sandy-Little Sandy Creek watershed in 

Fayette County. The watershed is part of the Monongahela River Basin in the 

Allegheny Mountain section of Pennsy 1 vania' s Appalachian Plateau Province. 

The Little Sandy and the Big Sandy are designated high-quality cold-water fisheries. 

The waters are extremely fragile and infertile as a result of a low buffering 

capacity. One of the characteristics of infertile streams is a wide diversity of 

organisms. The Big Sandy is stocked with trout by the Pennsylvania Fish Can

mission. Because of their low buffering capacity the waters are unable to absorb 

much acid. Thus an acid discharge 'WOUld have a devastating effect on the streams. 

The DER is concerned because it believes that the overburden fran 

the proposed mining operation is toxic or acid-produd,ng and will lower the 

pH of the water percolating th~e through. Its concern is heightened because two 

surface mining operations in the area have resulted in acid discharges. 

Appellant, on the other hand has secured the rights to mine approxi

mately 50,000 tons of high-quality utility coal worth over one million, fifty 

thousand dollars. The coal is of sufficiently high-quality to enable BLF to 

mix it with coal fran other sites to increase the other coal's ~chantabili ty. 
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The DER 1 s letter of denial listed four reasons for denying the pennit: 

"1. The infonnation submitted in the fann of over
burden analysis does not derronstrate that pollution, 
including acid mine drainage and iron, of the sur
face-and-ground waters will not occur. 

2. The applicant has not denonstrated that the existing 
water quality of the Little Sandy creek will be 
enhanced or maintained by the individual or cumu
lative ~ct of mining. 

3. The Department is not authorized to grant the per
mit because a portion of the area prop:>sed to be 
disturbed by the operation was the subject of a 
final penni t denial by the Department in 1978, 
which pennit was denied for the same reason as 
that set forth in Paragraph 1 hereof. 

4. The Boyle Land and Fuel Canpany is presently in 
violation of the Clean Streams I.aw, the Surface 
Mining Conservation and Reclamation Act and the 
Rules and Regulations of the Environmental Quality 
Board. Therefore, the Department at this time is 
not authorized to grant this pennit." 

The DER never seriously pursued the third reason for the denial. To 

be bound by an action of the DER a person IIUlSt be a party to that action or in 

privity with a party thereto. See Stevenson v. SiZ.ve'FITlan, 417 Pa. 187, 208 

A.2d 786 (1965). The DER has not offered evidence of any relationship between 

appellant and the prior applicant. In fact, it appears that appellant was not 

even aware of the application and denial referred to by the DER until an 

August 23, 1979 meeting with the DER. 

The fourth reason for the denial, violation of the environmental 

statutes: of the Camonwealth, involves appellant 1 s actions at other surface 

mining sites it operates in the Cc:mronwealth. Tl1.ei statutory basis for DER 1 s 

position is Section 3.l(d) of the Surface Mining Act and Section 608 of the 

Permsylvania Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 

35 P.S. 391.1 et s-eq. Initially, we azmounced at hearing that we would only 
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hear test.irrony on those violations which DER contends continued to exist at the 

t:ilne of the hearing, since violations which cease to exist can no longer ;t:onn 

the basis for a denial of a pennit. After that ruling the DER presented evi-

dence of two alleged violations. The f.irst incident relates to mining prior 

to receipt of a mining penni t. It appears that appellant had carnnenced mining 

operations at a site different fran the one at issue here before the DER gave 

it a pennit to do so. However, a DER witness testified that the penni t was 

ready to be issued, and "WOuld be issued when sare::xne representing appellant 

came to his office to pick it up. Mining without a permit is a violation of 

the Surface Mining Act and should not be countenanced and DER has a :rt¥riad 

of punitive actions it can take to remedy the natter. However, the unsanctioned 

mining, by itself, does not authorize DER to forever deny a pennit to appellant.
1 

Since the pennit has been issued, appellant is no longer in violation and its 

mining at that site cannot fonn the basis for a denial. 

As proof of a second violation the DER offered an amendment to a con-

sent decree it had entered into with appellant covering an on-going operation. 

The consent decree was entered into before the Carm:>nweal th Court to provide 

for a schedule for abatement of an acid mine drainage discharge. The amendment 

extended the t:ilne period for abatem::mt of the discharge. DER offers it as an 

admission by appellant that it will be in violation until the compliance dead

line set forth in the amendment. 

We view the amendment as a mutually agreed up::>n plan of abatement 

which constitutes a resolution of a problem rathe:r: than an admission of a status 

of noncompliance. As such we don 1 t believe it precludes DER 1 s issuance of this 

1. We note that DER did not allcw the unperrni tted mining Violation to 
stand in the way o~ its issuance of a penni t for the very site where the· vio
lation occurred. 
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penni.t. It is significant that DER's counsel stated in response to a question 

fran the hearing examiner that DER' s purpose in proffering evidence on appel

lant's carq;>liance history was not to show that appellant is :incapable of 

operating the Berardi site. 2 

The real basis fOJ: the denial was DER' s concern that the operation 
I 

could result in an acid discharge to Little Sandy Creek. Appellant was ap-

parently aware of the DER's concern for .the Sandy Creek area before it filed 

its application for the surface mining pennit as it attelrq?ted to alleviate that 

concern by sui:Jni tting to DER a proposal suggesting a Irethodology for analyzing 

the overburden to detel:m:i.ne its acid-producing potential. The proposal speci-

fied the location of three sites for drilling and collecting samples for 

testing and:it proposed a testing procedure known as the acid-base accounting 

Irethod which Ireasures total sulfur to detenni.ne potential acidity and Ireasures 

the am::>unt of carbonates and other alkalines capable of neutralizing the acid. 

The proposal was approved in total by the DERby letter dated December 11, 1978. 

The follOwing spring appellant submitted with its pennit application an over

burden analysis in accord with the approved preJJ.m:inary proposal. The report 

was prepared by Science Applications, Inc. under the direction of Dr. Donald L. 

Streib. The report concluded that there should be no acid discharge fran the 

Berardi site if the overburden is managed correctly during the mining and rec-

lamation. 

The DER received the pennit application and the report on April 27, 

1979. Its initial review found the application to have many defects, exarr.ples 

being inconsistencies within the map and different values assigned to the dip 

of the coal at different locations in the application. Deficiencies also 

2. N.T. Vol. 6 pp. 946, 947. 
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existed with the sedimentation and erosion control plan. All of these deficien

cies could have been cured. wii;h minimal difficulty and none necessitated the 

denial of the pennit. However, the appellant was not hotifiecl of these de

ficiencies because the DER :b.ad preliminarily decided that the overburden report 

did not satisfy its con~ over the degradation of the Little Sandy and thus 

any expense to correct the application deficiencies would be wasted. Instead, 

DER requested a meeting _to give appellant the opportunity to address DER' s con

cerns. The meeting was held on August 23, 1979. After the meeting the DER 

issued the letter denying the pe.nnit. 

In order to understand Dr. Streib's report and DER's rejection thereo~, 

is is necessary to understand acid discharges and how the report attempts to 

quantify the potential of the miJ::ri.ng site to produce acid discharges. Acid dis

charges are caused when a mining operation exposes iron sulfides in the ground 

to air which results in their oxidation. When water, ground or surface, canes 

in contact with the oxidized sulfur it becanes acidic. Appellant has the burden 

of proving that its: operation will not cause an acid discharge to area streams 

or groundwater. See 21 Pa. Code 21.101 and Harman CoaZ Corrrpany v. DER, 34 Pa. 

CcmtDnwealth Ct. 610, 384 A.2d 289 (1978). Appellant attempted to meet the 

burden by sul::nti.:tting the overburden analysis. The analysis atterrpts to predict 

the potential for an acid discharge by detennining the a:rrount of acid-producing 

or toxic material present and the amount of alkalai or neutralizers present in 

the overburden to neutralize the toxic materials. If the toxic and alkali. areas 

or zones can be identified. and the amount of each present can be quan-J:.ified, 

then the operators can detennine if there is a net excess of toxic materials or 

neutralizers. ?urportedly, if an area has a net excess of neutralizers it will 

~--~----~--~----~~~~----~---~----------~----------~~----------------~-
not result in an acid discharge. Of equal significance, if an operator knows the 

location of toxic zones and neutralization zones he can manage the reclamation 
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operation so as to place the alkalai ovemurden in an area which hopefully would 

neutralize the toxic zones. 

The sampling. procedure section· of Dr. Streib r s report involved drilling 

in areas representative of. the entire site to a .depth of at least one foot below 
I 

the ffiineable ooal seam and collecting sanples at one foot. intervals. Sarrples 

were taken fran three holes, and analyzed for acid or neutralization potential 

according to the acid-base aceotmting procedure. 

'!he acic}-base accounting or Smith mathod of analysis measures total 

sulfur and neutralizing base and calculai:es them both as .calcitun carbonate equi va

lents. Total sulfur is detei:mi.ned by use of a Leco ccmbt~stion analyzer. The 

aroount of neutralizer present is deteJ::m:ined ·by treating, the earthen material 

with a krlQWn anount cif standard hydrochloric acid. '!he sanple is heated to 

boiling to insure canpletion of the chemical reaction. '!he amount of_ unccnsumed 

acid is detenn:ined .by titration to a 7. 0 . pH with a standard soditun hydroxide. 

Fran the unconsumed acid one can derive the calcitun carbonate equivalent. 

The DER was critical at the hearing of the acid-base accounting rrethod 

of overburden· analysis and nCM argues. that it is not an accurate predicter of 

an acid discharge. Its criticism is two-fold; the mathod is not reflective of 

"What actually happens in a natural setting and the DER has no evidence, such 

as a reclaimed operation which was the subject of the rrethod, through which its 

predictability can be judged. Roger HoD'lberger, an hydrogeclcgist for the DER, 

testified. that the preparation of the sanple and the neutralization side. of the 

testing mathcd exaggerates the anount of alkali in the ovemurden. '!he sanple 

is prepared by pulverization to a minus 60 rresh, i.e., it becorres a fine pavder. 

He notes that the pulverized sample is not representative of post-mining over,.. 

burden and the much larger sample area resulting from . pulverization will cause 

it to react differently. He also believes that adding hydrochloric acid and 

- 19 -



heating the sample to boiling may assure that all the alkali present in the 

sample is measured, but it does not detennine the aiiDunt of alkali that would 

actually react with acid during an on-site, post-mining, condition. He believes 

that the an:ount of neutralizer in a sample has no relationship to the aiiDunt 

that will actually react with acid. He suggests that the rrost representative 

procedure for measuring neutralization potential would be a leaching type of 

test whereby distilled water is. filtered or leached through rocks and the re

sulting filtrate is tested for alkalinity. 

Dr. Streib, the geologist who prepared the overburden analysis report, 

responds by asserting that a bench test he perfonned demonstrates that the 

alkali measured in overburden samples is available to and will neutralize the 

potential acid. He also testified that sane leeway exists in the. measurement of 

neutralization potential because the acid side of the equation overestimates 

the arrcunt of toxic present. It measures total sulfur present whereas only 

pyritic sulfur will fonn acid. Thus the presence of sulfates and other sulfur 

fonns increases the estimate of potential acid over the aiiDunt actually avail

able to produce acid. 

Appellant also argues convincingly that it is a bit late for DER to 

question the use of the acid-base accounting method. The DER had previously 

approved use of the method when it approved appellant's preliminary proposal. 

The reason appellant sub:ni tted the pre-nrining proposal was to avoid this type 

of confrontation by reaching a concurrence on the methodology to be used before 

the time and rronies have been expended. The DER also sent a letter to all sur

face mining operators under the signature of Tony Ercole, Chief, Bureau of 

Surface .Mine Reclamation, in which the DER listed the acid-base accounting pro-

------------ cedure as one of three accept::a!Jle methods of· overburden analysis. We also note 

that federal Environmental Protection Agency published the acid-base accounting 
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method in a manual entitled "Field and Laboratory Methcds Applicable to OVer

burden and Mine Soils" and the .federal Office of Surface Mining in a handbook 

for the small operators assistance program recarriended that the acid-base 

accounting method be used. For these reasons we disr.iss DER 1 s objections to 

the use of the acid-base accounting method· and find that on the facts of this 

3 
case 1 appellant was warranted in the use of the acid-base accounting technique. 

The DER also disagrees with the conclusion that the appellant derives 

fran the data. The DER believes that the results of the analysis shav that the 

site is marginal at best arid that there is a good likelihood that c:m acid dis

charge will result fran mining the site. 4 
DER interprets the data as shaving 

that the overburden on the Berardi site has toxic layers but only minimal po

tential to neutralize and thus a great potential to produce acidic discharges. 

There were three holes sampled on the Berardi site. Hole number one and hole 

number two shav two acid-producing levels. Hole number one shows a 10-inch 

zone above the coal with a calcium carbonate deficiency level of 19. 7 tons 

per 1000 tori.s 5 
and a. one foot zone belav the coal with a deficiency level of 

3. We do not mean to. require DER to utilize the acid-base methodology in 
any other matter unless its use by other :applicants was specifically approved· 
by DER. We recognize, as did Ccmr.cnweal th Court in HaPman Coa Z Company, supra, 
that science marches on and thus that DER may discard an acic-producing potential 
test which it used in the past. We rrerely hold that for DER to discard the test 
it agreed to in this matter v.ould be arbitrary and capricious. We furt.r..er stress 
that DER should not be. bound to honor a test methcd it had agreed to honor if 
later infonnation conclusively daronstrated the method was inaccurate and decidedly 
inferior to another practicable test; havever, DER has not met these criteria 
in this case. · 

4. The DER also argues that the report does not consider whether a dis
charge fran the site will contain heavy metals, contrary to the Surface Mining 
Act and The Clean Streams law. Havever, it is apparent fran the testirrony of 
both experts that the acidity of the discharge is deteJ::minative of the existence 
of heavy metals. Heavy metals will dissolve in acid but are not soluble in a 
medium. with a pH of 7 or above. Thus, if BLF does not discharge acid, it 
wouldn 1 t be discharging metals. 

5. The c.;Ucium car.bonate deficiency value represents the arrount of 
alkali measured in tons of calcium car.bonate for 1000 tons of overburden 
needed to neutralize the area. 
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54. 5. tons per 1000 tons. Hole number two shows a one-foot layer on top of the 

coal with a deficiency of 44.6 tons per 1000 tons, an adjacent two foot strata 

with a 7. 8 tons per 1000 ton deficiency and a one-foot layer belav the coal 

with a deficiency level of 54. 5 tons per 1000 tons. In hole number one the 

highest neutralizer potential shown belav the soil level is only 2.8 tons/1000 

tons calcium carbonate. '!he highest potential neutralizer strata in hole number 

two is a four-foot zone, one-half of which reads 26.6 tons per 1000 tons and 

the other half reads 25. 4 tons per 1000 tons. Hole number three revealed the 

highest excess neutralization levels and the highest neutralization deficiencies 

level ; havever its results are not pertinent as its depth never reached the 

coal strata and the appellant has decided not to mine this area because the 

depth of the coal makes mining econanically prohibitive. 

It is the significance of these results which is the heart of the 

dispute. '!he DER cx::rcp3res them to other sites it has pennitted. Although 

there are no CCX11?letely reclaimed sites in existence which were the subject of 

an ovemurden analysis,6 there are operating sites at which acid-base overburden 

analyses had been conducted. Science .Applications, Inc. submitted overburden 

analysis reports on two sites whose prediction of a minimal likelihood of an 

acid discharge is: concurred with by the DER. An analysis on an operation in 

Mount Pleasant Township, Westmoreland County for the Alice K. Robinson Canpany 

by Science .Applications, Inc. shaved potential neutralizers as high as 462 tons 

per 1000 tons at one three-foot strata and 423 tons per 1000 tons for another 

6. One exception may be a site in West Virginia known as "LaRosa" . It 
apparently was recently reclaim=d and had been the subject of an overburden 
analysis using the acid-base accounting method. Both parties argue that it 
supports their position because of inspection reports entered into evidence. The 

~on reports are ambiguous on the existance or non exJ.stance of an acid ~ 
discharge either during mining or post-mining. Since no one familiar with ei tl).er 
the site or even the inspection reports testified we gave no weight to the 
"LaRosa'~ reports. 
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strata. An application sul:mitted by Science Applications for a site operated 

by R.A.S. Excavating Ccrcpa.ny gave a high neutralization value of 531 tons per 

1000 ·tons as well as values of 435 tons, 432 tons and 264 tons· per 1000 tons. 

The DER concurred with Dr. Streib's conclusion that both sites can be operated 

without post-mining acid problems if proper management is provided. It concurred 

because of the dan:i.nance of neutralizers at the site. On the other hand, Science 

Applications, Inc. sul:mitted an application for the Solaron and. Teslovich Coal 

Cc:npany. It's highest value for potential neutralizer was 37.2 tons per 1000 

tons. Dr. Streib again offered the -o!?inion in his report that the site could 

be operated without acid discharge problems provided that good overburden manage

ment practices were implemented. The DER disagreed and denied the permit. The 

. DER is convinced that sites with results in the range exhibited by the Solaron 

and Teslovich analysis and the BLF analysis may result in post-mining discharges. 

Two. mining operations in the same general area as the BLF site known 

as "Millrock" and "Granbay" appear to corraborate DER' s view. The Millrock 

operation is located in the Sam3 watershe:'l, approximately one-half mile away 

fran the BLF site. It is the closest active mining operation to BLF. Millrock 

is characterized by numerous ·acid discharges. Sane of the acid is caused by the 

burial of a toxic rider coal seam, but IrDst results fran the toxic nature of 

the overburden. .An overburden analysis was perfonred on the Millrock site 

using. the acid-base accounting method. The report, which was done by a different 

consultant than Science Applications, Inc. a.cJ.vised that the site could be mined 

without an acid discharge.· Three holes were drilled and analyzed. The 

neutralization potential results frcm hole number one ranged fran 0 to 51 tons 

per 1000 tons; hole number two results ranged fran 0 to 18 tons per 1000 tons 

and hole number three ranged fran 1 to 51 tons per 1000 tons. Mr. Hornberger 

testified fran hindsight that the DER errored when it issued a penni.t to mine 
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the Millrock site; he believes the pennit should have been denied based on the 

data provided by the overburden analysis. 

"Granbay" is a surface mining operation conducted by Granbay Coal 

Ccirq?any in an adjacent watershed approximately three and one-half miles fran 

the BLF site. Granbay also has acid discharge problems even though an over

burden analysis report submitted by Science Applications, Inc. advised that 

the site could be operated without an acid problem if properly managed. The 

overburden analysis showed the site to be canparable to the BLF site in the 

amount of potential neutralization present. Drillings from four holes were 

tested. The neutralization potential of hole number two ranged fran a minus 

3. 0 to 26. 0 tons per 1000 tons. Test hole number three has a range of • 8 to 

32. 6 tons per thousand tons and hole number four has a neutralization potential 

of from minus 2.0 to a high of 5.0 tons per 1000 tons. Hole number one has a 

substantially higher neutralization potential as neutralizers dominate but 

· no mining has been conducted in its area. 

Dr. Strieb testified that he believes that the Millrock and Granbay 

results. support his opinion. In the case of Granbay he testified that he 

predicted the occurrence of an acid discharge as he told the operator that if 

they mined in the area of hole number four an acid discharge would result. Dr. 

Streib's testilrony in this instance lacks credibility since he advised the DER 

in the overburden report on Granbay that no acid discharge should result from 

the Granbay . operation (including the area of hole number four) . As for the 

Millrock site Dr. Streib testified that if he had issued the report he would 

have advised that it wqs a difficult site to operate without acid problems and 

would have required a CCJrrq?lex mining plan. He believes it to be a "negative 

predictor" in that ~t predicts the need to plan for future problems. He opined 

that the acid problems at the Millrock site do not indicate that there will be 
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problems at the BLF site because the Millrock site. has multible toxic zones 

whereas the ELF site has toxic zones only above and below the coal. Thus, he 

concludes, the ELF site would be much easier to manage. Moreover, in uncon

traverted. test.inony Dr. Streib testified that there are no surface streams 

intersecting the proposed ELF site and that said site lies above the seasonal 

high water table in the area. This itself is a. strong distinguishing factor 

from at least the Millrock site which appears to include a perennial source of 

water which is presently a carrier for AMD. 

Dr. Streib continually aq;>hasized throughout his testirrony that a 

. nost important aspect of the prevention of acid mine <;lrainage at these sites 

is the mining plan. He testified that a plan to identify the toxic strata 

and surround; it with neutralizers during reclamation must be utilized at the 

ELF site. In fact, he stated that if nonnal surface mining procedures were 

used at the ELF site, an acid discharge would likely result. Nevertheless the 

mining plan appellant sul::nri.tted to DER did not propose any special precautions 

to canpensate for the toxic strata. Instead it includes methpds such as auger 

mining and disposal of tipple refuse in the pit that are inconsistent with plans 

to se~ate the toxic ovemurden. Auger mining precludes the use of the pre

viously described nodified block cut method. Also, the coal left behind by 

augering, along with the tipple refuse, would increase the high sulfur or 

toxic materials exposed to water and air. Thus, we do not find the DER' s denial 

of the instant application to be arbitrary or to constitute an abuse of discretion, 

insofar as the application did not include a mining plan containing special 

precautions. to canpensate for toxic strata. 

Arthur Bayle, president of BLF, testified that he told DER orally 

of a change in mining methods to ca:npensate for the toxic strata at an August 23, 

1979· meeting. He discussed a nodified block cut method -wherein the overburden 

fran the different cutS would be stored at separate locations depending on 

- 25 -



whether the cut contained overburden that was toxic. The toxic material would 

be stored "high and dry", that is, it would be piled away fran water and surrounded 

by diversion ditches to divert any run-off to a pit for treatment. Lime could 

also be added to help prevent an acid discharge. When the cut is filled, the 

alkali material would be placed first, then the toxic material ~ a second 

layer and then IIOre alkali material for a third covering layer. Ideally, water 

percolating through the toxic material would contain neutralizer from the upper 

layer and would be further neutralized by percolating through the bottan layer 

of excess neutralizers. The plan also con~lates the addition of agricul-

tural 1.ima to the layer exposed by mining the coal to assist in neutralizing. 

DER disputes that the meeting included a discussion in any detail over the 

mining plan but admits to a general discussion. 

DER also admits that it would not have reviewed any mining plan amend-

rnent for the present site because DER has a policy that unless a site clearly 

has an excess of neutralizers over acid-producing materials no permit will 

issue regardless .of the mining plan.· (See N. T. 904, 5) While this policy 

may be reasonable where the site is clearly "bad", as were certain of the sites 

discussed above, by Dr. Streib and Mr. Hornberger, the policy breaks dam where 

the site is no worse than marginal. 

It is crucial to note that Mr. Roger Hornberger's interpretation of 

the acid-base analysis at the BLF site as well as the experience he gained at 

the Millrock. and Granbay sites did not convince him that the BLF site was in-

contestably unfit for mining. Instead he testified that: 

" ••• I think the overall problem of the Boyle over
burden analysis is that it characterizes the Boyle 
site to be a marginal site as within a sensitive 
watershed." ~-26 

Mr. Hornberger also admitted that there are no regulatory criteria to 

guide DER a!'l:d applicants concenring the acid-producing potential of a site. 
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He testified that: 

"A. To the best of my knowledge, at least with 
the type of tools I work with, there are nq set numbers 
or no set significant levels which may be attained 
in den'onstrating that. It is site-specific and it is 
dependent upon the revierN process and the data we re
cei ve and hO!N those of us who revierN the penni.ts and 
overburden analyses res:pond to that data. 

We tcy to do it in a fair and tmifODn manner, 
but we haven 1 t set any special standards that have to 
be met, in tenns of neutralization :potentials of a cer-
tain number, or sarething like that. " N. T. 1164 

Given the fact that an applicant has the burden of proving that his 

site will not produce acid and has no numerical goal to shoot for we feel that 

he should at least be given the opportunity to den'onstrate to DER through his 

mining plan practices and procedures which would nudge his site from the "marginal" 

into the "good" column. 

CO't'K:LUSIONS OF IAW 

1. The Environmental Hearing Board has jurisdiction over the parties · 

and the subject matter of these· proceedings.· 

2. l\ppellant is· not bound by a prior penni t denial by the DER for 

the sama site because appellant was not a party to that action or in privity with 

a party to that action. 

3. Violation of the Surface Mining Act or The Clean Streams Law 

cannot fo:rm the basis. of a penni t denial after they cease to exist. 

4. Appellant, as an applicant for a surface mining penni t, has the 

burden o:f proving that its operation will not cause an acid discharge to waters 

of the Camo11W'ealth. 

5. The DER 1 s denial of appellant 1 s application for a surface mining 

permit as it appeared did not constitute an abuse of discretion but DER 1 s refusal 
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to accept an amendm=nt thereto including the proposed mining plan was in the 

circumstances of this case arbitrary and capricious. 

0 RD E R 

AND NOW, this 27th day of January, 1982, it is hereby ordered that 

Boyle Land and Fuel canpany's application for penni.t dated October 19, 1979 is 

remanded to DER for a review consistent with t.h;is adjudication. The appellant 

will be given sixty (60) days fran the date of this order within which to am:md 

the mining plan of said application. 

ENVIRONMENTAL HEARING OOARD 

DATED: January 27, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msy lvania 171 OJ 
(71 7) 787-3483 

ALLEGHENY COUNTY SANITARY AUTHORITY Docket No. 78-053-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVlRONMENTAL RESOURCES 

Act 339 

ADJUDICATION 

By: Dennis J. Hamish, Chai:l:man, Harch 10, 1982 

FINDINGS OF FACT 

1. In late 1945 the SanitaJ::y Hater Board of the Departruent of Health 

(SWB) issued orders to over one hundred munici~ties in Allegheny County re

quiring them to cease the discharge of untreated sewage into the waters of the 

Carrmonweal th. 

2. In 1946 the Allegheny County Sani taJ::y Authori t_1 (Alcosan) was 

created at the behest of various nnmicipali ties petitioning Allegheny County 

to create an authority to address the said sewage needs. 

3. In June, 1952, Alcosan submitted an application for a permit for 

the construction of a system of intercepting sewers and a single se.vage treat-

ment plant which had been designed to serve 64 municipalities. The application 

was subrni tted to the Departruent of Health, ffiffi. 
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4. The Department of Health encouraged but did not require Alcosan 

or its constituent municipalities to construct one sewage treatment plant. 

5. On 9r about July 12, 1954, the Sanitary Water Board notified 

Jolm F. Laboon, the Chai.l:Inan of Alcosan that it had considered said application 

at its meeting on June 21-22, 1954 and on August 20, 1954 the SWB issued Alcosan 

sewage permit 8504-S. 

6. Construction of.sewage collection and. treatment facilities 

authorized by said pennit was corrpleted prior to 1959. 

7. Prior to January 30, 1960 Alcosan submitted its 1959 application 

for state payment under Act No. 339, the Act of August 20, 1953, P.L. 1217, as 

amended, 35 P.S. §701 et seq. (Act 339). 

8. The 1959 application represented the first Act 339 grant appli-

cation submitted by Alcosan. 

9. Act 339, as originally pranulgated, permitted municipalities 

and rmmicipal authorities to apply for an amount up to two percent (2%) of the 

costs of acquisition and construction of sewage treatment facilities to control 

stream pollution, 35 P.S. §701. 

10. The costs are based upon standards of eligibility and actual 

local expenditures for construction. 

11. The grant, while measured by construction costs, represents an 

expenditure· by the Carmonwealth to defray the cost of operation and maintenance 

of the sewage treatment plant. 

12. The tenn "construction" when used in Act 339 is defined so as 

to include: 

" ••. in addition to the construction of neN treatment 
~-~-~~-~"'WQ.,.....rKs 1 p~0ns 1 and1ntercepti.fig SewerS Wn..ieh 

are an integral part of the treatment facilities, the 
altering, improving or adding to of existing treatment 
works, pumping stations, and intercepting sewers which 
are essential to the sewage treatment plant system •.. " 
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13. Alcosan, in its 1959 application, applied for eligible costs for 

the sewage trea'bnent plant, the intercepting sewers along the three rivers, 

the Ohio River, Nonongahela River and Allegheny River, interceptors along Turtle 

Creek and Chartiers Creek, di versibn structures, connecting lines to the diversion 

structures, downshafts and river crossings. 

14. The Ohio River is fm:rred by the confluence of the Allegheny and 

Monongahela Rivers at a location known as the Point of the City of Pittsburgh. 

15. Chartiers Creek is a stream which flows into the Ohio River at 

Brunet Island. 

16. The Alcosan Sewage Trea'bnent Plant is located on the opposite 

shore of the Ohio River fran which Chartiers Creek enters. In addition to the 

width of the Ohio River, Brunet 1 s Island creates a barrier between the point 

at which Chartiers Creek enters the Ohio River and the location of the Alcosan 

sewage treabnent plant. 

17. Turtle Creek is a tributary of the Monongahela River. 

"18~. The Department of Health reviewed Alcosan 1 s 1959 application and 

by letter dated August 16, 1960, informed J. F. Lab:x:m, Executive Director of 

Alcosan, that the intercepting sewers along Turtle Creek and Chartiers Creek 

could not be considered as main interceptors and were therefore not eligible for 

payment. The Department of Health also found that any diversion structures, 

connecting lines to the diversion structures or interceptors, overflow structures 

and downshafts could not be eligible for payment. The Department of Health also 

ruled the said river crossings ineligible. 

19. Alcosan did not appeal the Department of Health 1 s determination 

in 1960 to any court but did raise objections to this decision with the department. 

20. Alcosan, in 1977, sul:::mitted an application to the Department of 

Environmental Resources, for Act 339 grant funding for the year 1976. The appli-
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cation included a request for payment for the Chartiers Creek and Turtle Creek 

interceptors, downshafts, diversion structures and river crossings. 

21. The department, by letter dated March 31, 1978, detennined that 

the request for the Turtle Creek and Chartiers Creek interceptors, downshafts, 

diversion structures and river crossings, were the~ facilities that were 

previously declared ineligible by the Department of Health in its letter dated 

August 16, 1960. 

22. The department made no new eligibility detennina.tion when it 

issued its March 31, 1978 letter, but rather referred to the Department of Health's 

detennina.tion in 1960 and again refused to find the said structures to be eligible. 

23. Subsequent to the appeal filed in this matter, the department 

conducted a review of the 1976 application and concluded that the questioned 

facilities were ineligible as not being within certain unpublished criteria. 

24. The department observed an error in the 1959 detennina.tion, which 

error related to an interceptor on the back channel of the Ohio River and the 

river crossing associated with that interceptor. This is identified on contract 

28 as the COrliss pump station and interceptor. 

25. Prior to April of 1959 when the Alcosan system came into operation, 

there were over 250 sewers discharging untreated sewage directly into the waters 

of the Camonweal th in .Allegheny County. 

26. There are 276 diversion structures in the Alcosan system. These 

structures function to transfer up to 250% of the dJ:y weather flav of sanitary 

and stoilll sewage to the Alcosan sewage treatment plant. 

27. When the capacity of the diversion structures is exceeded, a can-

- bination g_f __ J.lntreated sewage and stoilll water (all flav in excess of 150% of ~

weather flav) is discharged directly into the waters of the Corrm::>nweal th. 
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28. All diversion structures were shown in plans approved by the 

SWB and were authorized by inter aZia Special Condition B of the permit issued 

to Alcosan. 

29. Alternatives to the diversion structures include separation of 

the sto:on and sani tal:y sewers throughout Allegheny County, increasing the. size 

.of the sewage treatment plant and sewers by 500% or building holding tanks 

throughout the system to canpen5ate against wet weather peaks. 

30. Each of the alternatives to diversion chambers ~uld be (perhaps 

prohibitively) expensive to itrplement and would have a negative itrpact upJn the 

treatm:mt efficiency of the Alcosan sewage treatment plant. 

3L The diversion· chambers are integral in an engineering sense to 

the Alcosan system in that they are essential to the proper functioning and 

completeness of the Alcosan system. But for said diversion chambers sewage would 

not pass through the system's interceptors to its sewage treatment plant. 

32. It is usual practice to connect lateral sewage collection systems 

into inter~ptors by manholes, connection structures which include access portals 

for inspection and maintenance, and a. number of such manholes are used in the 

Alcosan system. Manholes in the Alcosan system were considered eligilile under 

Act 339 by the SWB. 

33. In certain portions of the Alcosan system the interceptors were 

laid up to 110 feet below grade rather than same 8-10 feet below grade which 

is the cc:mron practice. 

34. The deeper interceptors in the Alcosan system were utilized to 

avoid the construction and operating costs of multiple pump stations, i.e., to 

allow· Alcosan tO be a :rrostly gravity system. 

35. Because of the deeper interceptors the Alcosan system utilized 

same 100 downshafts to connect lateral sewers to the interceptors in their deeper 
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portions. Downshafts are similar to manhole structures but are, of course, 

longer in the vertical direction (fran 8' up to 100'+). 

36. Downshafts are integral to the Alcosan system in the sense 

diversion chambers are integral as discussed in Finding 31 above. 

37. .Downshafts could have been el.imina.ted fran the system by trenching 

down to the interceptors fran the laterals, but this would have created a more 

expensive project. 

38. Each downshaft was shown in the Alcosan plans approved by the 

SWB and covered by. the penni t issued to Alcosan by the SWB. 

39. Alcosan interceptors follow both banks of several of the rivers 

in Allegheny County because there are a large number of sewers on each bank. 

In many of these situations the SWB found each interceptor to be eligible. 

40. In four situations, Pine Creek in Aetna, Sawmill Run, Becks Run 

and Whitaker Run, interceptors did not follow along all portions of each bank. 

Instead, in these four places the interceptor crossed the river to pickup built

up location(s) on the other side. In each of these situations continuing an 

interceptor along each bank would have been a more expensive (but apparently 

eligible) alternate to the river crossing. 

41. The river. crossings are integral to the Alcosan system in the 

same sense as diversion chambers and downshafts discussed in Findings 31 and 36 

above. 

42. Each river crossing was shown on plans approved by the SWB and 

covered by the pennit issued by the SWB to Alcosan. 

43. The Chartiers interceptor transports sewage from 18 rnunicipali ties 

directly into the Alcosan sewage treatment plant. It transports 100 percent of. 

the sewage fran Upper St. Claire, Bridgeville 1 Scott Township 1 Heidelberg 1 

carnegie 1 Roslyn Fann1 Ingram, Foren.berg & Grafton and it transports various 
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percentages of sewage fran 9 other municipal ties. This interceptor is sane 

14 1/2 miles long, has a maxirrrum diameter of 54" , and transports between 30 and 

41 million gallons per day of· sewage to the Alcosan plant. 

44. If the flow through the Chartiers Creek interceptor was the· only 

sewage reaching the Alcosan plant, that plant ~uld still be the 5th or 6th 

largest in Pennsyl vailia. 

45. Chartiers Creek is a direct tributary of the Ohio River and does 

not canprise 15% of the Ohio River's flow. 

46. 'Ihe Chartiers Creek interceptor is integral to the Alcosan system 

in the sense used in Findings 31, 36 and 41 above. 

4 7. 'Ihis interceptor was shown in the Alcosan plans as approved by the 

SWB and was :~ered by the penni t issued to Alcosan by the SWB. 

48. 'Ihe Turtle Creek interceptor is sane 8 1/2 miles long, has a 

maxirrnJm diameter of 54", and transports an average daily flow of 38 million 

gallons per day. 'Ihis interceptor handles 100% of the sewage generated in East 

Pittsburgh, ~ilJdns Township, Churchill, Chalfant, Forest Hills, Turtle Creek, 

Wilmerding, Wallborough, Monroeville, Pitcairn and Trafford and takes a per

centage of the flew fran six addi tiona.l municipalities. 

49. 'Ihe Turtle Creek interceptor is integral to the Alcosan system 

in: the sense used in Findings 31, 36, 41 and 46 above. 

50. 'Ihis interceptor was shown on the Alcosan plans as approved by the 

SWB and was covered by the penni t issued to Alcosan by the SWB. 

51. 'Ihe Turtle Creek interceptor is a physical extension of the Monon

gahela interceptor which has been detennined to be eligible by DER for funding 

under Act 339. 

52. 'Ihe Turtle Creek interceptor connects the Penn Hills interceptor 

to the Monongahela interceptor; physically there is no point of discontinuity 
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anong the three interceptors. The Perm Hills interceptor has been deter:mined 

to be eligible for funding by DER under Act 339 • 

. DISCUSSION 

The instant appeal arises fran a letter dated March 31, 1978 in which 

DER denied part of Alcosan's 1976 application for a state subsidy under Act 339. 

In 1953, the Permsylvania legislature passed Act 339, the Act of August 20, 1953, 

P.L. 1217, as amended, 35 P.S. 701 to provide sarre reimbursement to rmmicipalities 

for costs to operate and repair sewage treatment plants. Under Act 339, rmmici-

palities are eligible for an anount equal to 2% of the costs of acquisition and 

construction of sewage treatment plants to control pollution. 35 P.S. §701. The 

costs are based up::>n standards of ·eligibility and actual local expenditures for 

construction. For instance, if a rmmicipality received a 75% grant under the 

Clean Water Act, (P.L. 95-217, 3, 33 u.s.c. 1251 et seq. grant) a rmmicipality 

could be eligible for up to 2% of the local share (i.e. 25% expended). This grant, 

while measured by construction costs, represents an expenditure by the Carm:::>n-

wealth to defray the cost of operation and maintenance of a sewage treatment 

plant. 

Act 339 calls for a 2 per centum figure against the costs of construction 

of sewage treatment plants. The tenn "construction" is explicitly defined in the 

Act (35 P.S. §702): 

"Within the meaning of this act, the word "con
struction" shall include, in addition to the construction 
of new treabnent works, pl.litping stations and intercepting 
sewers which are an integral part of the treabnent fa
cilities, the altering, i.rrproving or adding . to of 

--------~---existifley-~aEffiea~~ks,-purnp±ng sLatiens-aad~ll±·n~t8~~~------------------~ 
cepting sewers which are essential to the sewage treat-
rrent plant system ..• " 
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Sane of the appropriations bills in'plenenting Act. 339 have sartEMha.t rrodified this 

definition of "construction". In particular, during the years 1957 to 1967, in 

other -words during the time when Alcosan canpleted construction of its sewage 

collection and treatrrent system in or around 1959 and sul::Jnitted an application for 

an Act 339 subsidy for the year 19.59, the appropriations bills stated: 

"Within the meaning of this act, the word "con
struction 11 shall include, m addition to the construction 
of new treatrrent works, purrping stations and intercepting 
sewers which are an integral part of the treatrrent 
facilities (including those intercepting sewers of" 
llU.lilicipali ties .which collect at least fifty per cent of the 
sewage of the l11Lliiicipali ty which enters a public sew-
age system in the nrunicipali ty and discharge same into 
the collection system· of the municipality which has con
structed the main sewage plant) , the altering, in'proving 
or adding to of existing treat:rcent works, purrping stations 
and';.'intercepting sewers which are essential to the sewage 
treat:rcent plant system .... 

(See Act No. 77-A, Session of 1957, approved July 15, 1957; Act No. 108-A, Session 

of 1959, approved November 21, 1959; Act No. 19-A, Session of 1961, approved May 31, 

1961.) 
,!; 

Evidently the only significant difference between the definitions of 

11construction11 in Act 339 and in the appropriations bills is the parenthetical 

inclusion of a l.imi tation of intercepting sewers to those collecting "at least . 

fifty per cent ••. ", the so-called fifty percent rule. After 1967, in other words 

starting with 1968, the appropriations bills have not redefined "construction", so 

that ·the only presently effective definition is that set forth above. 

On or about August 16, 1960 the Sanitary Water Board of the Pennsylvania 

Department of Health (SWB), predecessor to DER, denied that portion of Alcosan's 

application based upon the TUJ:tle creek and Chartiers Creek interceptors. The 

SWB reasoned that the said interceptors were not ".main interceptors. arid therefore 

are not eligible for paym:mt" . The SWB also declared ineligible, without citing 

any reason, some 100 dc:wnshafts, 276 diversion structures and 4 river crossings. 

Alcosan did not seek judicial review of the SWB decision and it is not clear 
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whether _Alcosan could have obtained administrative revie;v since the EHB did not 

exist in 1960. Alcosan did, however, object to the SWB ruling and did attend 

at least one meeting (on September 27, 1960) with SWB officials concerning this 

matter. An internal :mem:::> dated September 29, 1960, shows that the SWB had al

ready changed its position of August 16, 1960 in that it admitted that all 

· Alcosan interceptors were "main interceptors" as defined in SWB' s rules and regu

lations; yet the ·SWB, nevertheless, continued to deny eligibility for said inter

ceptors, this time on the basis that these interceptors were not "an integral 

part of the sewage treatment plant". 

DER's 1978 denial of Alcosan's 1976 subsidy application was based 

totally on the SWB' s August 16, 1960 dete:rmination • 

.Mr. Tony Maisano, the DER official in charge of the Act 339 program 

and author of the March 31, 1978 letter, testified that as of the date of that 

letter he made no independent assessment of eligibility· of any of the challenged 

facilities but rather relied totally upon the August 16, 1960 detennination • 

.Mr. Maisano admitted that after March 31, 1978 he did revie;v the Alcosan 

application independently, and testified that he agreed with the 1960 declaration 

of ineligibility. Amazingly, .Mr. Maisan6's ex post facto eligibility detennination 

(which seemed to deal only with the interceptors) was not based upon either the 

main interceptor nor the integral interceptor theories discussed above but rather 

upon an unpublished list of four criteria. Indeed, .Mr. Maisano admitted that he 

col4d not tell a main interceptor fran any other type and could not define an in

tegral interceptor. 

DER argues strenuously that we shouldn't delve into its decision-making 

_ ____________£rocess concernin_<I_ Alcosan' s 1976 Act 339 application. It reasons that Alcosan 

is barred by the doctrine of res judicata fran relitigating here and now issues 

it might have litigated in 1960. DER has made this argurrent before in this matter, 
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via a petition to quash which was denied by the board on February 1, 1979, 1979 

EHB 288, but DER notes that this board's February 1, 1979 opinion rested in part 

on the board's uncertainty as to whether DER in 1978 applied the same legal and 

factual criteria as it had applied in 1960. 

Mr. Maisano, DER's only witness, testified that DER has applied the sarre 

criteria throughout. While the board has not the slightest doubt about Mr. 

Maisano's integrity, we must note that he has only been a DER employee since 

1975 and that his understanding of the reasons for the 1960 SWB decision is based 

entirely upon docutrents of record in this matter~ Consequently, the board has 

not been conVinced by Mr. Maisano that the department's position in this matter 

has been consistent between 1960 and 1978. Indeed, as discussed above, DER's 

basis for denial seemed to vary J:Jetween August and Septe!nber of 1960. Moreover, 

as discussed below, DER has changed at least the wording of its own unpublished 

criteria on or about February 23, 1977. Finally, in this regard, Mr. I,1aisano 

conceded, he now would find eligible for funding under Act 339 some of the facili

ties which were declared ineligible in 1960 (N. T. 170, 171, 220) , a concession 

which certainly suggests that the present criteria do not inevitably lead to 

the same conclusions as did the 1960 criteria. 

Unless the same criteria have been applied there is as per the board's 

February 1, 1979 opinion no "identity of the thing sued for", an identity which 

must be established in order to employ the doctrine of res judicata. Moreover, 

although Alcosan bears the overall burden of proof in this appeal ( 25 Pa. Code 

21.101) , DER bears the burden of establishing the elements of res judicata, an 

affi.l:mative defense (Rules of Civil Procedure Rule 1030; Thompson v. Karastan Rug 

MiZZs, 228 Pa. Super. 260, 323 A.2d 341 (1974)). On the basis of the reasoning 

in the preceding paragraph, the board rules that DER has not met this burden, 

Therefore, the doctrine of res judicata does not bar consideration of DER's March 31, 
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1978 action. 1 

Having decided that we can review the March 31, 1978 action we could 

on this record, merely ranand to DER. It is clear from Mr. Maisano 1 s testi.rrony 

(and DER 1 s brief) that DER did not make a new eligibility detenn:ina.tion in 

March 31, 1978. We could ranand this matter to DER to require it to make such 

a detenn:ina.tion. This would not seem to be in the interest of the parties, 

however, since Mr. Maisano also testified that (subsequent to March 31, 1978) 

he has detennined the Chartiers Creek and Turtle Creek interceptors to be in

eligible for Act 339 funding by reason of their failure to canport with certain 

1.n1published criteria. We will accept Mr. Maisano 1 s ex post faa to testi.rrony 

as supplying the requirem:mt of reasoning for DER 1 s decision and will examine 

this reasoning in the remainder of this adjudication. 

Alcosan argues that DER cannot use unpublished criteria in reaching 

its eligibility decision. Alcosan notes that 1.n1der Section 208 of the Carm::m-

wealth Documents Law, (act of July 31, 1968, P.L. 1769, as amended 45 Pa. C.S. 

§1101 et seq.) an administrative regulation is not valid for any purpose until 

filed as provided for in said Act. Since DER stipulated that its unpublished 

criteria do not canply with the Cc:m:oonwealth Documents Law, Alcosan argues that 

these criteria are invalid. 

We think Alcosan 1 s argument goes too far. We believe that the cited 

section merely means that the criteria are invalid as regulations. That means· 

1. Note that it has not been necessary to rule-and therefore the board 
has not ruled--on whether the doctrine of res judicata should bar Alcosan 1 s 
1976 appeal on the gro1.n1ds that Alcosan failed to appeal its 1960 denial of funds, 
even if DER had been able to meet its burden of establishing the identities fonning 
the elements of res judicata. 
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that these criteria will not be accorded the pres'I.JITq?tion of validity accorded 

to regulations. CorrononweaZth, DER v. Metzger, 22 Pa. Carm:mwealth Ct. 70, 347 

A.2d 743 (1975). Instead, these criteria will be considere::i as an exercise of 

DER 1 s discretion, for which this board can substitute its discretion Warren Sand 

and Gravel, v. DER, 20 Pa. Crnwlth. Ct. 186, 341 A.2d 556 (1975). · 

In this canplicated case it is not even clear which set of criteria 

we should analyze. DER has presented us with two sets of criteria which on 

their faces have important and relevant differences in wording. The first set 

which is undated was, on the test:i.lrony of Mr. Maisano, applie::i by DER fran 1971 

to 1977. This set appears directly below: 

"The following is the criteria use::i in detennining 
· the __ eligibility of interceptors for a State subsidy under 
Act"339. 

, ... •.. 

1. 

2. 

3. 

That portion of an interceptor between the 
treatment facility and the first connection. 

An interceptor along the main stream which 
picks up existing sewers discharging to that 
stream. 

An interceptor along a secondal:y stream which 
picks up existing sewers discharging to that 
stream if the secondary stream contributes at 
least 15 percent of the average daily flow of 
the stream receiving the effluent of the treat
ment plant. 

4. An interceptor which carries at least 50 percent . 
of one rnunicipali ty 1 s total sewage to the 
treatment plant of another rnunicipali ty. 
(Eligible the same as under No. 1) 

P'l.llTq? stations and force mains on any of the above 
interceptors are eligible for payment. " 

The second set which was prepared by Mr. Maisano on or about February 

23, 1977 appears .imnediately below: 
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"IN'I'E:OCEP'IORS ELIGIBLE FOR PAYMENT UNDER ACr 339 

The following is the criteria used in deter.rn:ining 
the eligibility of interceptors for a State subsidy under 
Act 339. 

1. That portion of an interceptor between the 
treai:Irent facility and the first connection. 

2. An interceptor along the main stream which 
picks up existing rrnmicipa1ly owned sewers 
discharging to that stream. The interceptor 
is eligible fran the treai:Irent plant back to 
the interception of the last raw sewage dis
charge. 

3. An interceptor along a secondary stream which 
picks up existing rrnmicipally owned sewers 
discharging to that stream if the secondary 
stream contributes at least 15% of the average 
daily flow of the stream receiving the efflu
ent of the treai:Irent plant. 

4. · An interceptor which carries at least 50% of 
the total sewage flow fran the sewered p:?pu
lation of the applicant muncipality to the 
treatment plant or sewer system of another 
municipality. (Eligible the same as under 
No. 1) 

Pumping stations and force mains on any of the above 
interceptors are eligible for payment. " 

Under either set of criteria, an applicant qualifying under any of 

the four criteria is eligible for Act 339 funds. The differences between these 

sets of criteria can be appreciated by applying them to the facts of the instant 

matter. In this case, both the Chartiers Creek and Turtle Creek interceptors 

carry at least 50 percent of at least one rrnmicipality's total sewage to the 

treai:Irent plant of another municipality, i.e., the Alcosan sewage treatment plant. 

Indeed, as explained rrore fully in the findings of fact, each of the said inter-

ceptors carries 100% of the sewage fran many municipalities to the Alcosan plant. 

-rtiSt:h\lS-clear-~interceptors are eligible as part of the Act 339 base 

by the wording of criterion 4 in the undated list. 
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The February 23, 1977 list, however, takes what the undated list gives. 

According to the February 23, 1977 list Alcosan, as owner of the sewage treatment 

plant would not qualify. (Only the nrunicipalities discharging into Alcosan 1 s 

system could qualify under this version if they had constructed their portion of· 

the interceptor which they did not. ) 

Mr. Maisano testified that his intent in drafting the February 23, 

1977 criteria was not to vary the undated criteria as actually applied by DER 

but to express the manner in which they had been applied. Again we have no 

reason to doubt Mr. Maisano 1 s uncontradicted test:i.rrony but again we do not find 

this test:i.rrony to be dispositive. 

We are mindful that even the regulations promulgated under an act 

llUlSt confollll ~to ."t:h~. inten-t: of the legislature in passing that act. It follows 

that the criteria utilized in administering that act must also implement the 

statutory intent. The statutory intent of Act 339 is spelled out in regulation 

25 Pa. Code §103.25 (b) prc::mulgated thereunder which reads: 

... " (b) The act clearly indicates an intent on the 
part of the Legislature to have. the Ccmronweal th share 
in the costs of the Clean Streams Program. Accordingly, 
such act shall be interpreted to permit payments to 
nnmicipali ties and municipality authorities based on 
construction which has furthered the Clean Streams 
Program as long as the construction has been approved 
by the Depa.rt:Inent as being in accordance with act of 
June 22, 1937, P~L. 1987 (35 P.S. §691.1 et seq.)." 

In the instant matter, all of the interceptors, diversions, downshafts 

and river crossings in question were approved by DER 1 s predecessor as being in 

~liance with the Clean Streams Law by its approval of the plans showing 

these facilities and its issuance of the permit covering said facilities. 

l-breover, all of these facilities are necessary to the completeness of the 
. . 

Alcosan regional system. 
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Further, there can be no doubt on this record, that construction of 

the Alcosan system as a single system has furthered the purposes of the Clean 

Streams Program, e.g., SCliiE 250 separate continuous sources of untreated sewage 

were replaced by the system which produces a single discharge with a higher 

degree of treatment downstream fran Pittsburgh. 

The uncontradicted test.inony of Alcosan 1 s highly-qualified expert 

witnesses demonstrated that by building the system with a single sewage treat

ment plant the entire system was constructed and can be operated at less cost. 

Theil:: testi.nony also showed that Alcosan 1 s treatment plant can maintain a 

higher and steadier degree of treatment than multiple smaller plants (which 

would have qualified for Act 339 funding), that due to the size of the Alcosan 

system slugs of industrial wastes can better be acccm::xiated, that salaries, 

laboratory facilities, spare parts and all the items going into efficient oper

ation of a sewage treatment system can be provided at a lower :per unit cost in 

the Alcosan system because of its size, and that virtually all the sewage fran 

rretropolitan Pittsburgh can be discharged (after treatment) downstream from 

Pittsburgh. 

~re specifically, uncontradicted test.inony by Alcosan' s experts dem::m

strates that each downshaft, diversion chamber and river crossing was the 

rrost cost efficient method of collecting and treating sewage without unduly 

diminishing the capabilities of the system to collect and treat sewage. 

Canparing this list of advantages of the Alcosan facilities in 

question to the required considerations set forth in Section 5 of The Clean 

Streams Law, 35 P.S. §691.5, e.g., pollution control on a watershed basis with 

combined treatment facili tie5 in the rrost economical manner, virtually requires 

that Act 339 be interpreted so as to pennit payment of Act 339 funds on a base 

including these facilities. Therefore, we hold that DER's refusal to add these 
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facilities to eligible construction costs is arbitrcu:y and capricious in the 

circumstances of this case. 
2 

We also add that the only testinony on this record is that all of the 

above facilities are integral to the Alcosan sewage treatment facilities. DER 

argues that no interceptor can be integral to a sewage treatment plant and thus 

DER argues that it has expanded the statutocy Wording by providing eligibility 

for any interceptors. We disagree. Act 339 specifically includes in the defin

ition Of 11 COnstruction" 1 intercepting SewerS which are 'an integral part Of the 

treatment facilities". DER 1 s interpretation would render this wording inef-

fective and thus is an ircq;:>roper statutocy construction. 1 Pa. C.S. §1921 (a); 

Comm v. DrisaoZ.Z., 485 Pa. 99 1 401 A.2d 312 (1979). 

~reover 1 . DER 1 s. interpretation ignores the difference between the word 

facilities which is used in the Act and the word plant which is used in DER 1 s 

brief. Clearly 1 interceptors are not part of a sewage treatment plant but just 

as clearly, interceptors can be integral parts of treatrnent facilities. . A sewage 

treatment fac£lity without interceptors would be a facility without sewage to 

treat. Thus, any set of criteria which would exclude integral interceptors frcm 

eligibility such as DER 1 s February 1977 criteria must fall for lack of statutocy 

support. 

2. We observe that criterion 4 used by DER, especially in its Februacy 23, 
1977 version, might be interpreted to exclude some -of these othenvise worthy 
Alcosan facilities, as has been explaiiled above. The fifty percent rule has no 
basis in present legislation, however, and certainly there is nothing in the 
present legislation to suggest that the legislature intended that DER be able to 
exclude Alcosan frcm payments under Act 339 because of an arbitrarily imposed 
ownership criterion. In fact, there is nothing in the language of the appro
priation bills passed frcm 1957 to 1967 which justifies bnposi tion of an. owner
ship criterion for deciding eligibility under Act 339. 
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CONCLUSIONS OF I.AJil 

1. Chartiers and Tl1rtle Creek interceptors are integral par:ts of 

Alcosan 1 s sewage treatment facilities and are therefore eiigible for Act 339 

funding. 

2. The dated. version of the depart:Itent 1 s unpublished interceptor 

eligibility criteria are amitrary and capricious, and inconsistent with the 

statutory purpose of Act 339. 

3. The dated. version of the depart:Itent 1 s unpublished ·eligibility 

criteria are inconsistent with the statutory distinction between: (a) inter

cepting sewers which are integral to treatment facilities and hence, are 

eligible for Act 339 funding; and (b) intercepting sewers which are not integral 

and hence, are not eligible for Act 339 funding. 

4. Diversion structures are necessary parts of Alcosan 1 s intercepting 

sewers and are therefore eligible for Act 339 funding. 

5. Downshafts, which are simply elongated manholes, are necessary 

parts of Alcosan 1 s intercepting sewers and are therefore eligible for Act 339 

funding. 

6. The four river crossings located. at Saw Mill Run, Pine Creek, 

Becks Run and Whitaker Run, are necessary parts of Alcosan 1 s intercepting sewers 

and are therefore eligible for Act 339 funding. 

- 7. Alcosan 1 s failure to appeal the Department of Health 1 s 1960 Act 

339 eligibility detennination does not preclude Alcosan fran challenging DER' s 

Act 339 eligibility detenninations with respect to Alcosan 1 s 1976 and subsequent 

applications, because DER has_not met its burden of shaving that the legal and 

factual criteria governing the eligibility of sewage facilities applied in 1978 

were identical with those applied in 1960. 
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8. The board has jurisdiction over the subject matter and the parties 

to this matter. 

ORDER 

AND NOW, this lOth day of March, 1982, Alcosan's appeai is granted. 

DER shall reprocess Alcosan's 1976 application for a state subsidy under Act 339 

in accordance with this adjudication. 

DATED: March 10, 1982 

EDWARD GERJUOY 
Manber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, PeMsylvania 17101 
(717) 787-3483 

SOUTHWEST PEi;·JNSYLVANIA NA.TtiRAL 
RESOURCES, INC. 

Docket No. 81-001-H 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

!·tine Drainage Penni t 
Bond Forfeiture 

A D ·J U D I C A T I 0 d 

By: Dennis J. Harnish, Chainmn, Harch 11, 1982 

FiliDTI.'IGS OF FACT 

1. Appellant is Souili;est PenilS'.flvania Natural Resources, Inc. 

(Soul:hvest or appellant), a Pennsylvania corporation 'i.'lith its principal place 

of business at 411 Hashington Avenue, Charleroi, Pennsylvania. 

2. Appellee is the Camornvealth of Pennsylvania, Department of 

Environri1e!1tal Resources (departrnent), 'i.vhich has the dui:'.f and responsibilit"J of 

administering the Surface J.ti.ning Conservation and Reclar::ation Act, 52 P.S. 

§1396.1 et seq. (£·1ining Act}, The Clean Strea-ns Ll'i.v, 35 P.S. §691.1 et seq. 

(Clean Streams Law), and the rules and regulations promulgated thereunder by the 

Environ."Tlee'ltal Quality Board. 

3.. Southwest applied to the departrlleilt for a raine drainage penni t 

and a surface i.Tlining penni t for an operation in Grant Township, Indiana Col.m."b.f. 
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4. ;m response to Southwest's application, the depart:ment issued 

mine drainage permit no. 3976SM3 and mining permit no. 1919-1. 

5. Southwest sul::mitted a reclamation plan along with its application 

for mining permit no. 1919-1. The reclamation plan was approved by the depart

ment upon issuance of the permit. 

6. Mining pennit no. 1919-1 authorizes surface mining on 44.1 acres 

of land. 

7. Surety bond no. CP 29692, executed by International Fidelity In

surance Carq;>any, in the anount of farcy-four_ thousand one hundred dollars 

($44,100.00) was posted by Southwest in order to secure mining permit no. 1919-1. 

8. Southwest ccmnenced surface mining on the permitted site on 

February 26, 1979. 

9. On June 5, 1979, the date of the department's first inspection 

of Southwest's rnin.i.rig operation, Southwest was rpining coal in one open pit and 

backfilling in a second open pit. 

10. From December 5, 1979 to August 25, 1981, no mining or reclamation 

activities, with the exception of sporadic efforts at p~ing pit water accumu

lations, were conducted on Southwest's mining site. 

11. Two open pits and two exposed highwalls remain on Southwest's 

mining site. The pit on the western portion of the mining site is approximately 

70 feet wide and 150 feet long. The pit on the eastern portion is approximately 

70 feet wide and 250 feet long. 

12. Water accumulations have remained in the two open pits on Southwest's 

mining site since December 5, 1979. 

13. On December 5, 1979 the water in the pit on the western portion 

of Southwest's mining site was acidic, with a pH of 4. 6. 
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14. No backfilling equ;!.pnent has been on Southwest's mining site since 

May 28, 1980. 

15. On May 28, 1980, the department cited Southwes-:t as being in vio

lation for backfilling not concurrent with and abandonm::mt of the surface mining 

operation. These violations remain in effect. 

16. On July 31, 1980, the water discharging frcm Southwest's treatment 

pond to the Little Mahoning creek was acidic I with a pH of 4 .1. 

17. Little Mahoning creek is classified as a high quality stream and 

is a state-stocked stream. 

18. Approximately 20 acres of land have been affected by surface mining 

on Southwest's mining site. Of these twenty (20) acres, approximately 15 acres 

have been mined and 5 acres have been used for support purposes, i.e. , for a 

haul road and sedimentation and treatment ponds. 

19. Of the fifteen (15) acres of land that have been mined on South-

west's site, seven (7} acres have been backfilled to rough grade, eight acres 

have to be backfilled to rough grade; all 15 acres have to be contoured to final 

grade, and all 15 acres have to be revegetated • 

• 20. The department forfeited surety bond no. CP 29692 on December 1, 

1980. 

DISCUSSION 

This case is before the board on Southwest's appeal from the depart-

ment's action in forfeiting the surety bond posted by Southwest with its mining 

pennit no. 1919-1. In reviewing the department's action, the board's scope of 

----revieWYs-whether-the-depa:rtinent has ccmnrt.~abuse of di.scret±on:--o-r-~--

arbitracy exercise of its duties or functions. Warren Sand and Gravel Corrrpany~ 
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Ina. v. CommoraueaZth of PennsyZvania, Department of EnvironmentaZ ResoUI'ces, 20 

Pa. Cmwlth. 186, 341 A.2d 556 (1975), Lackawanna Refuse RemovaZ, Inc.; et aZ. v. 

Corrunom;eaZth of PennsyZvania, Department of Environmental, ResoUI'ces, EHB Docket 

No. 79-024-B (adjudication issued February 3, 1981), DiehZ v. CommoraueaZth of 

PennsyZvania, Department of Environmental, ResoUI'ces, 1979 EHB 105. The board has 

held that in appeals from the forfeiture of surface mining bonds, the depari:Inent 

has the burden of proof to establish that it acted properly. American CasuaZty 

Corrrpany of Reading, Pa. v. CommoraueaZth of PennsyZvania, DER, EHB Docket No. 

78-157-S (adjudication issued January 16, 1981), Rocl<J.iJood InsUI'ance Company v. 

CorrunoraueaZth of Pennsylvania,_ DER, EHB Docket Nos. 78-168-S and 78-166-S (adjudi-

cation issued Februacy 18, 1981) . 
. ,.. 

The statutory requirements concerning surface mining bonds are set 

forth at Section 4 (d) of the Mining Act, 52 P.S. §1396.4 (d), which provides: 

11 (d) Prior to ccnmencing surface mining, the 
permittee shall file with the department a bond for 
the land affected by each operation on a fonn to be 
prescribed and furnished by the department, payable 
to"''the Carmonwealth and conditioned that the per-· 
mittee shall faithfully perfonn all of the require
ments of this act and of the act of June 22, 1937 
(P.L. 1987, No. 394), known as 'The Clean Streams 

Law·. • • I II 

The purpose for requiring the bond is to provide the Cc::mmnweal th with the necessary 

revenue to complete the site reclamation required by Section 4 (d) of the Mining 

Act, 52 P.S. §1396.4 (d), if the surface mining operator fails to fulfill this 

obligation. Accordingly, the Mining Act authorizes the department to forfeit a 

surface mining bond if an operator fails to conduct his operation j,n accordance 

with the statutory requirements. This authority is set forth at Section 4 (h) 

of the Mining Act, 52 P. S. §1396. 4 {h) , which provides: 

11 (h) If the operator fails or refuses to comply 
with the requirements of the act in any respect for 
which liability has been charged on the bond, the 
department shall declare such portion of the bond , 
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forfeited, and shall certify the same to the Depart
ment of Justice, which shall proceed to enforce and 
collect the anount of liability forfeited thereon ••• " 

The department acted pursuant to this grant of authority in forfeiting 

Southwest's surety bond. The uncontroverted test:i.rrony of Mine Conservation In-

spector Ronald McCracken and Mining Cotpliance Specialist Wilson Kreitz and 

Ccmronwealth's Exhibits 1 through 9 shav that Southwest has f~led to canply with 

the requirements of the Mining Act and the Clean Streams Law. The evidence 

establishes that Southwest has failed to canplete reclamation on its mining site 

in the manner required by the Mining Act and by mining permit no. 1919-1, that 

Southwest has abandoned its site since at least May 28, 1980, and that a number 

of illegal conditions exist on the site. Anong these conditions are pit water 

accumulations, in violation of Section 77.92 (d) (1) and (5) of the department's 

regulations; discharges of acid mine drainage, in violation of Section 315 of 

the Clean Streams Law and Sections 99.33 (a) and (c) , 77.92 (c) (2) and ( 4) , 

77.92(d) (1) - (7), 77.92(e) (1) - (8) of the department's regulations; rerroval 

of backfilling equipnent prior to the corrg;>letion of reclamation on the site, in 

violation of Section 77. 92 (f) (2) of the department's regulations, and noncon

current backfilling, in violation of Section 77.92(f) (1) of the department's 

regulations. 

Based on this evidence it is clear that the department acted within 

the bounds of its evidence and in a non-arbitrary fashion in forfeiting South-

west's bond. In light of the mandatory language of Section 4 (h) of the .Hining 

Act, 52 P.S. §1396.4(h), and of Southwest's conduct, the department was obligated 

to forfeit the bond. The department would bE~ remiss in its duties if it failed 

to do so as Southwest is making no provision for the correction of the illegal 

cond:i:t±ons-on-,---~-er-t:he-reeiamatiorror-us--s±te. 1 ~ 

1. The propriety of the department's action in forfeiting the entire bond 
of Southwest is not challenged by the lack of concrete evidence that the costs of 
reclamation by the department will equal or exceed the bond amount. The board has. 
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The portion of this adjudication set forth above was taken a..lm::>st 

verbatim fran the COI111Dnwealth 1s post-hearing brief. We used this material 

because a) the Ccmronwealth 1 S brief was excellent, b) after independently re

viewing the test.im::>ny and exhibits in this matter and the cited law, we agreed 

entirely with the Ccmronweal th 1 s position and c) the appellant failed to honor 

this board 1 s briefing schedule and subsequent notice issued many rronths after 

the hearing by filing any brief on its behalf. 

The appellant at the hearing did raise two issues which we will address 

in the remainder of this adjudication. 

Appellant asked for a stay of these entire proceedings because appel-

lant had allegedly filed a :petition of bankruptcy which :petition allegedly 

ac~ as an autc:matic stay of collateral actions. Havever, an analysis of ll u.s. 

Code §362 (b) (2) of the Bankruptcy Code indicates that this title does not operate 

as a stay of proceedings by a governmental unit to enforce its police _power. 

Corrononwealth, DER v. Peggs Run Coal Company, 423 A.2d 765., (1980) and CorronomJealth, 
,,, 

., . 
DER v. Ralph A. Veon, Ina., 423 A.2d 764. Also, the bonds in question are not 

11 assets 11 of appellant. If anything they are liabilities of appellant and thus 

are not protected by Bankruptcy Code. 

Thus, we have no trouble rejecting this argurrent. 

Appellant 1 s second argurrent is that it is not liable to the department 

for the entire anount of the bond because it did not affect all of the area of 

land which is subject to mining pennit no. 1919-1. Appellant argues that it is 

:J.iable to the department for only an anount equaling one thousand dollars 

($1,000.00) multiplied by the number of affected acres of land. 

1. continued 
held that the :perfonnance bonds posted pursuant to the Mining Act are :penal in 
nature thus the face anount of each bond is forfeit upon default. American 
Casualty Company of Reading, Pennsylvania v. CorronomJealth of Pennsylvania, Depart
ment of Environmental Resources, supra, Rockwood Insurance Company v. Corrononwealth 
of Pennsylvania, Department of Environmental Resources, supra. 
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In fonnulating this argument, Southwest relies on a clause in the 

bond fo:r:m which states: 

11Liabili ty upon this bond shall accrue in pro
portion to the area of land affected by surface mining 
at the reat of one thousand ($1,000.00) dollars per 
acre or part thereof, but in no case shall such lia
bility be for an anount less than five thousand 
($5,000. 00) dollars, ••• 11 

The factual basis of this argument is U:nassai 1 able. DER' s own witnesses 

admitted that only 20 of the 44.1 acres covered by the forfeited bOnd had been 

affected by appellant's mining activities. DER also doesn't deny that the bond 

in question contains the above-quoted prevision. 

DER does argue, however, that the quoted language does not limit DER' s 

ability to collect the full and total indemnity under the bond but rather: 

11 
••• The language in the clause explains the method 

that has been used historically by the Department for 
calculating surface mining penni t bonds. The clause is 
included in the bond fo:r:m m:rely as a recitation of this 
method. 11 (Cc::mtonweal th' s post-hearing brief) 

There are several problems with DER' s argument. First, it rests upon 

factual assertions not supported in this record. There is no evidence in this 

record to support DER' s construction of the quoted bond language, this is m:re 

argument of counsel. Secondly, even had evidence supporting DER' s construction 

of the quoted language been offered at the hearing it would have been properly 

objected to as parol evidence. The bond and pe:r:mi.t which it fonns a part have 

been consistently characterized by this board as contracts between DER and the 

operators. It is hornbook contract law that parol evidence may not be introduced 

to explain unambiguous contractual provisions and DER has failed to point out 

any ambiguity to the quoted language. 2 

---------------------- --------------. 
2. Even if there were some ambiguity to this provision another well known 

provision of contract law requires that ambiguity be held against the drafter of 
the contract. The bond in question was drafted by DER. Indeed, it comprises a 
DER fonn which was merely filled in by the operator's representative. 
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The third problem with DER 1 s argument is that the language in question 

does not appear in the "Whereas" portion of the bond where one would expect to 

find mere explanatory material but rather appears in the section of the bond 

specifically dealing with liability. 

The fourth problem with DER 1s argum:mt is .that the quoted portion pro-

vides for a mi.ninrum liability of five thousand ($5 1 000.00) dollars regardless of 

the acreage affected. DER 1 s construction of the bond rests upon the assumption 

that once any acreage covered by the bond is affected, the entire face ancunt of 

the bond (in this case forty-four thousand one hundred ($44,100.00) dollars) be-

cxxnes forfeitable. If DER. 1s .construction was accurate there would be no need 

for the said five thousand dollar mi.ninrum so conversely, the presence of the 

five thousand dollar minilnum undercuts DER.1s position. We thus hold that liability 

under the bond in question has accrued to the extent of twenty thousand ($20,000.00) 

dollars. 3 

·CONCLUSIONS OF LAW 

1. The board has jurisdiction over the subject matter of these pro-

ceedings and the parties thereto. 

2. The departJnent properly forfeited surety bond no. CP 29692, re-

lating to mining permit no. 1919-1. 

3. Southwest is liable to the departJnent for that ancunt of the bond 

upon which liability had accrued at the date of forfeiture, the sane being twenty 

thousand ($20,000.00) dollars. 

3·. We note for sake of guidance to DER that, in reaching this decision, we 
have relied upon the bond language only. Section 5 of SM:RA, as amended October 10, 
1980, 52 P.S. §1396.4 (d) which deals with surface mining bonds does not seem to 
require liability language as set forth in the instant bond. 
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ORDER 

AND NOW, this lith day of !·larch, 1982, DER's forfeiture of surety 

bond CP 29692, relating to mining pennit no. 1919-1 is upheld to the extent of 

twenty thousand ($20,000.00} dollars and appellant's appeal is dismissed. 

~~Jz-ANTHONY • .MAZULID, 
Member 

EDWARD GERJUOY 
Member 

DATED: March 11, 1982 

----------------------
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APOLLO CORPORATION 

v. 

-.COMMONWEALTH OF PENNSYLVANIA 

., 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
first Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17101 
(71 ~) 787-3483 

Docket No·. 81-130-G 

Clean Streams Law 
Surface Mining Conservation 

r•••#: L.: •-'·; ... " and Reclamation Act· 

COMMONWEALTH OF P,ENNSYLV ANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Bond Forfeiture 

;:r 

AD J U D I CAT I O·N 

By: Edward Gerjuoy, Member~ April 26, 1982 

This matter comes before the Board as an appeal from forfeiture by 

DER, of a surety bond posted by the Apollo Corporation (hereinafter "Apollo"). 

With the agreement of the parties, who each had filed a pre-hearing memorandum, 

a hearing on the appeal.was scheduled for January 19, 1982. No officer or 

employee of the Apollo Corporation appeared at this hearing, however, nor did 

Apollo's atto~ey D. Keith Melenyzer, of Charleroi, Pennsylvania, put in an 

'appearance. Mr. Melenyzer called DER's attorney shortly before the hearing 

was scheduled to begin, to inform her he was not comin~ to the hearing; this 

intention was confirmed by Mr. Melenyzer a few minutes later, during a tele-

phone conversation with the Board member presiding at the hearing, who phoned 
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Mr. Melenyzer after learning of his earlier telephone call to DER's attorney. 

The Board had received no previous indication from Mr. Melenyzer that he 

would not appear at the hearing January 19, 1982. At no time, either before 

January 19, 1982, or during his telephone conversation with the presiding 

Board member, did Mr. Melenyzer request a postponement of the hearing, if 

only for the purpose of giving Apollo the opportunity to find other counsel. 

Therefore the hearing examiner permitted DER to present its case, 

which it did without cross examination by Apollo, of course. The hearing 

was terminated at the conclusion of DER's presentation. Thereafter, on 

January 25, 1982, the Board wrote Mr. Melenyzer, expressing its reluctance 

to nile on this appeal without giving Apollo the opportunity to present its 

case, and suggesting to Mr. Melenyzer that he petition the Board to receive 

Apollo's testimony. The Bo_ard has received no response to this suggestion, 

nor has the Board received Apollo's by now long overdue post-hearing brief. 

The surety bond at issue was executed by the Travelers Indemnity 

Company (hereinafter "Travelers"), a Connecticut corporation licensed to do 

business in the Commonwealth of Pennsylvania. Travelers also was not repre

sented at the January 19, 1982 hearing. At the request of the hearing 

examiner, DER's files were checked, and a DER witness testified that 

Travelers had been notified of the forfeiture by certified mail, and that 

the return receipt, signed o.n August 5, 1981, had been received by DER. 

FINDINGS OF FACT 

------------~---1~----.AEP.ellant is Apollo Cor.RQ_r.atio_n_,~ylvania corporation--------------~

with a mailing address of P.O. Box 297, Indiana, Pennsylvania 15701. 
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2. Appellee is the Commpnwealth of Pennsylvania, Department of 

Environmental Resources (hereinafter "DER"), which has the duty and there

sponsibility of administering the Surface Mining Conservation and Reclamation 

Act (hereinafter "SMCRA"},-Act ofMay-31, 1945;-p-~L. 1198,-as-amended,-52-P-.s. 

§ 1396.1 et ~' the Clean Streams Law (hereinafter "CSL"), Act of June 22, 

1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq, and the Rules and Regula

tions promulgated thereunder by the Environmental Quality Board. 

3. In response to Apollo's application, DER on October 22, 1975 

issued Mine Drainage Permit 3975SM16 and Mining Permit No. 1115-3. 

4. Mining Permit No. 1115-3 authorizes surface mining by Apollo 

on 20- acres qf land in Grant Township, Indiana County, Pennsylvania. 

5. In order to assure reclamation of the site covered by Mining 

Permit No. 1115-3, Apollo posted surety bond No. 152E5130, executed by the 

Travelers Indemnity Company in the amount of $11,500.00. 

6.,~0n August 3, 1981, DER notified Apollo and Travelers that DER 

was forfeiting surety bond No. 152E5130 for violations of various applicable 

Rules and Regulations. 

7. Apollo, by its attorney D. Keith Melenyzer, filed an appeal from 

this bond forfeiture on August 21, 1981. 

8. Approximately all 20 acres of the permitted area have been 

affected by Apollo's_surface mining operations. 

9. Except for a short period in the fall of 1980, no coal removal 

has taken place on the Apollo site since January, 1978. 

10. The following conditions were in existence on the Apollo mining 

site on January 6, 1982, and have been in existence since January 5, 1978: 
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(a) There has been an exposed highwall, with dimensions 

of 1,000 feet in length and 50 to 60 feet in width. 

(b) Backfilling has not been concurrent with mining. 

(c) The site has been abandoned. 

(d) Backfilling equipment capable of completing the 

reclamation has not been maintained on the site. 

(e) Acid-forming refuse materials have been improperly 

disposed of on an area of land approximately 30 feet by 50 feet in-size. 

(f) Inadequate erosion and sedimentation controls have 

been maintained on the site. 

(g) Runoff of surface water into the pit has been 

inadequately controlled. 

DISCUSSION 

In this bond forfeiture appeal, the burden of proving the facts 

that can justify forfeiture falls onDER. Rockwood Insurance Company v. DER, 

EHB Docket No. 78-168-S (issued February 18, 1981), Ohio Farmers Insurance 

Company v. DER, EHB Docket No. 80-041-G (issued August 25, 1981). This burden 

is spelled out in section 4(h) of the SMCRA, which provides in part: 

II If the operator fails or refuses to comply with 
the requirements of the act in any respect for 
which liability has been charged on the bond, -
the department shall declare such portion of 
the bond forfeited ••• " 

Reclamation of mining sites is required under section 4(a)(2) of the act. 

---------~~~----~-~----- -----~ --~----~ -~----------------

- 60 -



DER's evidence was clearly presented, accompanied by photographs, 

and of course uncontradicted by Apollo. We see no reason to disbelieve this 

testimony, which was more than sufficient to establish the findings of fact 

listed above. These findings in turn are more tqan sufficient to meet 

DER's burden. 

Our review of a DER action is to determine whether DER has 

committed an abuse of discretion or an arbitrary exercise of its duties or 

functions. Warren Sand and Gravel Company, Inc. v. Commonwealth of Pa., DER, 

20 Pa. Cmwlth. 186, 341 A.2d 556 (1975), Diehl v. DER, 1979 EHB 105, Ohio 

Farmers supra. Under the instant circumstances, given the authority of 

section 4(h) of the SMCRA and the fact that the foregoing findings more than 

meet DER's--Jmrden, DER's action in forfeiting the bond surely cannot be 

termed an abuse of discretion or an arbitrary exercise of its duties or 

functions. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and the subject 

matter of this appeal. 

2. The burden of proving the facts that can justify forfeiture 

of the bond which is the subject of this appeal falls on DER. 

3. On the evidence presented, DER has met this burden. 
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4. On the evidence presented, DER's forfeiture of surety bond 

No. 152E5130 was neither an abuse of discretion nor an arbitrary exercise 

of its duties or functions. 

ORDER 

AND NOW, this 26th day of April, 1982, the appeal of Apollo 

Corporation is dismissed, and Apollo is ordered to make full and prompt 

payment to DER of $11,500, the face value of surety bond 152E5130. 

DATED: April 26, 1982 

ENVIRONMENTAL HEARING BOARD 

,!~~~~ 
DENNIS J. HARNISH 
Chairman 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

GENERAL ELECTRIC LANDFILL 
OPPOSITIOi.\f CO~-i-1I'ITEE 

Docket No. 80- 141-S 

V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GENERAL ELECTRIC CCl1PANY I Penni ttee 

Solid Haste Act 
Chapter 75 regulations 
oem)li tion site 

A J5· J U D I C A T I 0 N 

By: Dennis J. Harnish 1 Chainnan1 April 28 1 1982 

--
This matter arises from the appeal of. a solid \vaste pennit issued by 

DER to General Electric for a derroli tion waste disposal site. The appellant 

is a citizens group collectively known as General Electric Landfill Opposition 

Corrmi ttee. 

FINDlliGS OF FACI' 

1. On or al:::x:>Ut June 20 1 1980 General Electric forwarded an appli-

cation for a Class II Construction and Demolition landfill perrilit to DER. 

2. The site in question is located in Harborcreek TCNm.Ship, Erie 

County. It comprises approximately 28 acres. 

3. The site is on_property owned by the Harborcreek School for Boys; 

it is bounded on the south by the HarbOrcreek School for ID.fS and on the east by 
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a residential street named Villa Sites Road. There is no developed property 

a:mtiguous to the northern or western l::oundaries of the site. 

4. The site, prior to developnent, is oomprised of shallow soils 

(less than 6" in places to no rrore than 3') overlying a very thick shale bed. 

A perched water table exists on the site with seasonal high water above the 

land surface in spJts. Part of the site has the character of a swamp or wet

land. 

5. General Electric desires to dep:Jsit materials at this site gen

erated by the on-going m:::x:lernization of nearby manufacturing facilities. These 

materials include soil, rock, stone, gravel, furnace brick, block and WJ<Jden 

blocks. 

6. The w:x:xien blocks,each approximately 6" x 3" x 2 1/2", are pressure 

impregnated with creosote and are covered with a pitch or tar of unspecified 

composition. 

7. Although creosote in some foiJ115 is categorized as a hazardous 

waste-creosote impregnated 'M:JOd is not so categorized and there is evidence 

that· the creosote migrating from impregnated w:x:xi is quickly decomposed by 

naturally occuring organisms. 

8. On July 21, 1980 DER issued solid waste pennit 101219 to General 

Electric which inter aZ ia authorized General Electric to dep:Jsi t the aforesaid 

'M:JOd block at the site and to dep:Jsit furnace brick; said pennit was designated 

as a Class II per.rnit. 

9. The said site does not meet the design standards for a Class II 

site as set forth in 25 Pa. Code §75.33(C). 

10. The said application does not contain all the infonnation necessary 

to supp:Jrt a Class II per.rni t. 
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ll. The said application and site are appropriate for a Class I site. 

12. On or about Decanber 18, 1980 the said pennit was rrodified by 

DER to restrict the said site to Class I waste but DER specifically approved the 

disposal of~ block and "uncontaminated" furnace brick at the site. 

13. To develop the site General Electric must rE!llOVe its present 

vegetative cover. General Electric intends to mulch all brush and srnaller trees 

and to cut the larger trees for firewocd or other off-site use. The mulched 

vegetation would fonn a portion of the final cover. 

14. DER is the agency of the Ccmronwealth erc!pCMered to issue pennits 

for solid waste disposal areas pursuant to the Solid Waste Nanagement Act, Act 

of July 3, 1968, as amended 35 P.S. §§6018.101 et seq. 

DISCUSSION 

On or about June 20, 1980, the General Electric carpany (G.E.) forwarded 

an application to the De:part:mant of Envirornnental Resources (department or DER) 

for a. permit to operate a solid waste disposal and/or processing facility penni t. 

The specific classification requested was a Class II Construction and Denoli tion 

Waste Landfill as defined in 25 Pa. Code §75. 33. Subsequent to notification to 

the host township, Harborcreek Township, and a deteJ::rn:ination at the t..im= that the 

solid waste pe!JI1i t would be the only penni t or plan approval required for the 

facility, the department, on Ju).y 5, 1980, published notice of receipt of the 

application in the Pennsylvania Bulletin at Volume 10, No. 27. 

On July 21, 1980, the department issued the above-referenced penni.t to 

G. E. approving the di.sposal of G. E.'s wastes rrore specifically defined and set 

forth in the pennit application. This permit required G.E. to separate all 

items described as wood block impregnated with creosote fran contact with water 
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table or txJtentially with the water table by providing at least 20 inches of 

broken concrete, concrete block, brick, shale and soil prior to detxJsi tion of 

the WJOd block. 

The issuance of the penni t was published in the Pennsy 1 vania Bulletin, 

Volume No. 10, No. 32 on August 9, 1980. On September 8, 1980, the G.E. Landfill 

OptxJsi tion Carmi ttee, appellant, filed its notice of appeal with the Environ

Jrental Hearing Board. 

Hearings were conducted by the board before Hearing Examiner DJuis R. 

Salam::m, on November 26, December 1 and December 2, 1980. During the course of 

the hearings, the department, with the concurrence of G.E., orally m::x:lified the 

original pennit by limiting the waste originally pennitted as Class II as de

fined at 25 Pa. Code §75.33 (b) {2) · to Class I dennlition waste (25 ·Pa. Code 

§75.33 (b)._(l), and further defined the type of waste that could be diStxJsed in 

the landfill. This oral rrodification was subsequently reduced to writing and 

forwarded to the company by document dated December 18, 1980. This rrodification 

was subsequently published in the Pennsylvania Bulletin on January 7, 1981, in 

the Pennsylvania Bulletin·, Volume 11, No. 3. 

On or about December 22, 1980, the appellant applied to the Environ

Jrental Hearing Board for the issuance of a supersedeas. Following a conference 

arcong the examiner and counsel for the parties on January 9, 1981, the Environ

mental Hearing Board issued a supersedeas forbidding G.E. to utilize the 

site for the detxJsit of any wastes not Class I dennlition material; to utilize 

the site for the v.uod or v.uod blocks impregnated by creosote and commanding 

G.E. not to utilize the site for the detxJsit of waste material which results 

fran any land clearing activity until such time as the roard ordered oth&wise. 

The permit. as modified on December 18, 1980, states at Condition 2 

that the wastes shall be only Class I dennlition wastes including soil, rock, 
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stone, gravel, brick, block including 'WOCd block impregnated with creosote and 

covered with a coating of pitch and uncontaminated furnace brick. 

The issues raised by appellant can be classified into five questions: 

a) is creosote impregnated 'WOCd block a Class I waste; b) is furnace brick a 

Class I waste; c) are land clearing wastes from the site Class I wastes; d) does 

the site fail to ·comply with Class II design standards and e) is the applica-

tion incomplete? 

On each of these issues it .. is quite clear that appellant bears the 

burden of proof, 25 Pa. Code §2l.l0l(c), and that this board must uphold the 

challenged permit unless we find that DER has acted in an arbitrary, capricious 

or Wl.reasonable manner or has violated applicable law. Agosta~ et aZ. v. DER 

and City of Easton, EHB COcket No. 75-208-W (1977). 

Wood Block 

By virtue of the a1:x:>ve discussed m:xlification, 1 the solid waste permit 

under review is restricted to Class I waste. Class I waste is defined in chapter 

75 of DER 1 s regulations under Standards for Construction and Dem:>lition Waste 

DiS]?Osal as follows: "waste materials limited to soil, rock, stone, gravel, brick, 

block and concrete". 25 Pa. Code §75.33 (b). Appellant argues that this definition 

precludes G.E. from depositing 'WOCd blocks pressure impregnated with creosote at 

the permitted site. G.E. and DER argue that said creosote impregnated 'WOCd 

blocks are' included within the Class I definition set forth a1:x:>ve under the 

"block" category and are, in any event, environmentally hal:rnless. 

By way of explanation, Mr. Jack Aiton, G.E. 1 s envirornnental manager, 

testified that G.E. decided to develop the denolition site in question in 

1. Appellants do not challenge DER 1 s power to m::x:lify the solid waste 
penni t in question. 
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order to dispose of the wastes generated in the on-going process of replacing 

the machinery in sane twenty of G.E. 's manufacturing and storage buildings 

located nearby. When machinery is replaced the floor beneath the machinery is 

taken up. This floor (in rrost of the buildings) is comprised of a top layer of 

w:xxi pieces sane 2 1/2 inches thick and approximately 3" wide by 6" long. Each 

such piece (teJ::med throughout the proceedings as a block) was pressure impreg

nated by the supplier with creosote and was covered on each face with a tar when 

installed at the G.E. plant. 

The w:xxien blocks are supported by a concrete floor which, in turn, 

rests upon several feet of native soil and which, in tuJ::n, covers a very thick 

layer of shale. G.E. will rerrove down all layers to the shale and proposes to 

deposit all of this material on the site in question. 

In deciding this issue of regulatory interpretation we :must and do give 

due deference to DER • s interpretation of regulations it administers but for the 

reasons set forth in the Opinion and Order Sur Application for Supersedeas in 

this matter Cw¥ch is incorporated . by reference herein) as well as those set 

form below we do not find DER • s interpretation to be accurate or controlling. 

Instead, reading §75.33 (b) as a whole it seems clear to us that the creosote 

impregnated w:xxi blocks in question fall under the the definition of Class III 

wastes, i.e., "waste materials resulting fran the construction or derrolition 

of buildings and other structures which may include, but are not lirni ted 

to ... wood ••• " 25 Pa. Code §75. 33 (b) 

This conclusion is supported by several factors not mentioned in the 

above-referenced Opinion: a}: the uncontradicted testim::my of Mr. Arthur M. 

Kuholski, a registered professional. engineer, that the tenn "block" in the civil 

engineering field relates to a concrete or cement block and never dewtes a 

w:xxi block; b) the definition of block in Webster's dictionary "a hollow rec-
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tangular building unit usually of artificial material." See 1 Pa. C.S.A. §1903; 

Township of Derry v. Swatara, 21 Pa. Commonwealth Ct. 587, 346 A.2d 853 (1975) 

re: carmonly accepted useage as an aid to statutory construction; c) Phase I 

of G.E. • s site application as incorp::>rated into the permit in question which 

specifies "block" and "v.o:xi block" independently. If the said wcx::xlen blocks 

were merely block as G.E. now argues this separate listing would seem to be 

an exercise in redundancy and d) the testirrony of Mr. Art Provost of DER that 

to his knowledge creosote impregnated materials are not dep:lsi ted in a Class . I 

landfill anywhere else in Erie County and, indeed, that no other Class I sites 

had been penni tted · by DER in the county. 

We also reiterate our finding as expressed in the said Opinion that 

"[t]here was:convincing evidence. that there is absolutely no danger that the 

vn:xi block impregnated with creosote and pitch will leach to the groundwater ••• " , 

and we take note that the w::x:xi blocks will fo:rm only about 5% of the total wastes 

to be deposited at the site. · However, if one thing is clear in the environmental 

law developeci over the years before this board and reviewing courts it is. that 

both DER and this board are bound by regulations pronru.lgated by the EQB regard-

less of the sanetimes harsh results which follow the application of such regu

lations. Roahez Brothers~ Ina. v. DEB, 18 Pa. Crnwlth. Ct. 137, 334 A.2d 790 (1975). 

Neither DER nor this board has discretion to waive these regulations. 

Actually, in the instant matter, we do not anticipate that precluding 

the "VvDOd blocks from this site will impose an undue hardship up:ln G.E. G.E. 

could still diSp:lse of scme 95% of the prop:lsed materials at the- site in question 

and it was already ccmni tted to segregating the WCXJd blocks fran other derroli tion 

materials by the present pennit. Further, G.E. has permits for several other 

landfills in the area one of which might be able to absorb the WCXJd block. 
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Furnace Brick 

Besides the ma.terials described above G.E. also disclosed an intention 

to de:posit certain furnace bricks at the instant site. Appellant's expert 

witness, Mr. Kuchosky testified that furnace brick may contain refractories which 

could have a detrimental effect on the environment. Mr. Jack Aiton of G.E., 

however, testified that the bricks in question come frcrn the armealing ovens 

rather than production furnaces in which they could come into oontact with re

fractory ma.terials and therefore that these bricks 'M:>uld :pose no danger. Frankly, 

we feel that neither of these gentlemen, though each has an engineering degree, 

is particularly qualified to sup:port his opinion ooncerning the :potential hazards 

of furnace brick but since the burden of proof is upon the appellant, this 

failure of qualification falls u:pon the appellant. M:Jreover, unlike the case 

with the 'MJOd blocks, the tenn "brick" clearly fa,:w_s within Class I as defined 

in §75.33(b). 

It should be emphasized that by this holding we do not condone the 

de:position of contaminated furnace brick at the site but we take note that DER 

has m:::xiified the instant pennit to specifically preclude uncontamihated furnace· 

brick. We are concerned that neither G.E. nor DER has conducted a chemical analysis 

of the furnace brick and thus neither entity has the appropriate foundation to 

pass upon the :pollution :potential of this brick. Therefore we will order G.E. 

to make representative samples of this brick available to DER and we will order 

DER to conduct such tests and analyzes as it may require to detennine the :pollution 

:potential of the brick. 

Land Clearing 

In order to develop the instant 28 acre site for landfill pur:poses 

it will prove necessary, over time, for G.E. to rerrove the trees, brush, stumps 

and other vegetative cover from the site. G.E. intends to utilize a brush6g or 
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similar equipnent in this process so that all vegetation except for the larger 

trees will be turned into a mulch which will be segregated along with the topsoil 

to be spread over the site as final cover. The larger trees are slated to be 

cut for firewood or other off-site use. 

We agree with the appellant that "waste materials resulting from 

land Clearing 1 • • • WhiCh may include treeS 1 brush 1 StumpS 1 VegetatiVe material. • • If 

constitute Class II wastes under §75.33(b) which may not be deposited on a 

Class I site. However, we also agree with DER that used as stated al:xJve the 

vegetation cleared frcrn the site is not waste material and thus not excluded 

from the site in question. 

Design standards and application info:rmation 

Both of the latter n..c issues raised by appellants have been obviated 

by DER 1 s m:xlification of the instant pe:r:mi t to a Class I pi te. Appellant 1 s 

evidence clearly showed that the instant site does not meet the design standards 

for either a Class II or Class III site as provided in §75.33(c). However, Mr. 

Art Provost, through tll'lcontradicted testim::my, established that the site quali

fied as a Class I site. 

Similarly, while appellant proved that G. E. 1 s application was deficient 

for a Class II site, it failed to dem:mstrate any application omissions or 

errors applicable to a Class I site. 

mNCLUSICNS OF TAW 

1. The board has jurisdiction over the subject matter of this action 

and the parties hereto. 

2. Wooden blocks, pressure treated with creosote, resulting frcrn the 

denolition of portions of G.E. 1 s buildings constitute Class III wastes under 25 

Pa. Code §75.33{b). 
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3. The wooden blocks identified above may not be de];X)sited at a Class 

I landfill and DER 1 s penni.t condition to that effect is contrary to 25 Pa. Code 

§75.33(a) and (b). 

4. Uncontaminated annealling oven bricks constitute Class I wastes 

under 25 Pa. Code §75.33(b). 

5. Lar.d clearing materials developed on-site and used on-site as 

rrulch, and off-site as firewood and for other useful purpJses are not waste 

materials within the meaning of 25 .. Pa. Code §75.33 (b). 

6. Except as indicated above DER 1 s approval of solid waste penni t 

I. D. no. 101219 is not arbitrary, caprious or in violation of law. 

ORDER 

AND NON, this 28th day of April, 1982, it is hereby ordered that: 

a) appellant's appeal is dismissed 

b) DER 1 s approval of solid waste penni.t no. 101219 is approved subject 

to the following conditions: 

(i) wood block linpregnated with creosote may not:· be deJ;XJsited 

at this site 

(ii) before de];XJsi ting any additional furnace and/or annealling 

brick fran a particular oven at the site, G.E. shall make repre

sentative samples of said brick from that oven available to DER 

and DER shall promptly conduct all tests it deems necessary to 

dem:mstrate that said brick is not contaminated with any sub

stances which may be ha.:l::mful to the environment or the public 

health and DER shall promptly make the results of this analysis 

available to appellant 1 s counsel 
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3. The wooden blocks identified above may not be de:posited at a Class 

I landfill and DER's peonit condition to that effect is contrary to 25 Pa. Code 

§75.33(a) and (b). 

4. · Uncontaminated annealling oven bricks constitute Cla5s I wastes 

under 25 Pa. Code §75.33(b). 

5. Land ·clearing materials developed on-site and used on-site as . 

IlUllch, and off-site as firewood and for other useful puJ:I;X)ses are not waste 

materials within the meaning of 25 Pa. Code §75.33 (b). 

6. Except as indicated above DER 1 s · approval of solid waste penni t 

I.D. no. 101219 is not arbitrary, caprious or in violation. of law. 

ORDER 

AND Nem, this 28th day of April, 1982, it is hereby ordered that: 

a) appellant 1 s appeal is dismissed 

b) ·· DER's approval of solid waste pennit no. 101219 is approved subject 

to the following conditions: 

( i) wood block impregnated with creosote may not be de:posi ted 

at this site 

(ii) before de:positing any additional furnace and/or armealling 

brick from a particular oven at the site, G.E. shall make repre

sentative samples of said brick f::rom that oven available to DER 

and DER shall promptly cond.uct all tests it deems necessary to 

dertDnstrate that said brick is not a:mtaminated with any sub

stances which may be haJ:mful to the environment or the public 

health and DER shall prcmptly make the results of this analysis 

available to appellant 1 s counsel 
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. ' 

c) the supersedeas order issued by the board in this matter on or 

al:x:mt January 9, 1981 is hereby repealed and superseded. 

ENVIRONMENTAL HEARING BOARD 

~~;:$~ 
BY: DENNIS • HARNISH 

Chainnan 

DATED: April 28, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787~3483 

SWATARA CONTRACIORS, INC. Docket No. 81-037-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTME~T OF ENVIRONMENTAL RESOURCES 

•· 

Solid vlaste Act 
Demolition Site Order 

A D J U D I C A T I 0 i~ 

By: Dennis J. Harnish, Chainnan, April 28, 1982 

This matter arises from the appeal of a DER order dated Barch 4, 1981 

issued to Swatara Contractors, Inc. which order revoked Swatara • s solid waste 

disposal per.mit no. 101157 and required Swatara to take certain remedial action. 

A hearing was held in this matter on September 10, 1981 at which hearing 

Swatara • s president appeared and was represented by counsel. At this hearing 

Swatara • s main defense was that its per.mit should have been suspended rather 

than revoked. Although, as discussed in detail below, the· evidence presented 

on September 10, 1981 strongly supPJrted DER • s order including the revocation 

of Swatara's per.mit, the board gave Swatara yet another OpPJrtunity to avoid 

tlus stringent sanction. The board scheduled a view of the site to be held some 

30 days after the hearing and advised Swatara • s president and counsel that if the 

conditions at tl1e site were substantially improved over the conditions shown in 
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the photographs of the landfill taken in late 1980 and early 1981 and adrni tted 

into evidence, the board 'M:>uld lean towards the i.rt'Jt:osi tion of a suspension 

rather than a revocation. 

· On the date of the view October 9, 1981 conditions at the site were 

not substantially improved over those derronstrated in the photographs. Although 

it did appear that some waste shown in the photographs had been covered or 

rerroved, it was clear that all refuse on site had not been- covered with at 

least two (2) feet of unifo:rm campacted soil; that the landfill had not I:Jeen 

properly graded and that it had not been revegetated. ~reover, neither Swatara 1 s 

president nor its counsel appeared at this view though both had been notified. 

Indeed, as of the date of this adjudication, the conditions at the site are 

still in violation of numerous provisions of DER 1 s regulations and Swatara 

has still refrained from honoring this board 1 s request for a r;:ost-hearing brief. 

FINDINGS OF FACT 

1. Appellant is Swatara Contractors, Inc. (Swatara) , a Pennsylvania 

corporation with its principal place of business at 7141 Chambers Hill Road, 

Harrisburg, PA 17111. 

2. Appellee is the Camronwealth of Pennsylvania, Department of Environ

m:rital Resources (DER) , an executive agency which has the duty and obligation to 

enforce the Solid Waste Management Act, Act No. 1980-97, 35 P.S. §6018.101 et seq. 

3. Swatara is the permittee of DER permit no. 101157 issued on 

April 11, 1979. 

4. Penni t 101157 was issued to Swatara for a "Solid Waste Disposal 

And/Or Processing Facility" known as the Swatara Landfill in Swatara Tavnship, 

Dauphin county, PA. 
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5. Penni. t 10ll57 approves the utilization of the swatara Landfill as 

a Derrolition Waste Disposal Class III facility, subject to certain reservations 

and conditions therein set forth. 

6.\ Solid waste pennit no. 101157 expressly provides that it is 

subject to revocation or suspension for Swatara's failure to canply "in whole 

or in part with the conditions of this penni.t •... " 

7. Penni t Condition 1 provides that swatara was obligated to submit 

a "Ground Water Module, Phase II" within sixty (60) days of April ll, 1979. 

8. Pe:onit Condition 1 further provides that the "Chemical Analysis 

Armual Report" was due simultaneously with the Ground Water Module, Phase II 

and that "Chemical Analysis Quarterly Reports" were due thereafter. 

9.,, Penni.t Condition 3 provides that Swatara was to provide to the 

DER certification by a registered professional engineer that site construction 

at the Swatara Landfill was perfonned in accordance with the application plans 

upon which the penni.t was based. 

10. The DER sent written notice to swatara on six occasions reminding 

Swatara of its obligation relative to submission of engineer certification. 

ll. With respect to Penni t Condition 1, the Phase II Ground Water 

Module and Quarterly Reports, the DER sent written notice to swatara on six 

occasions that it was. failing to canply with the condition. 

12. Swatara submitted the Phase II report and one Quarterly Report to 

the DER on September 19, 1980 but has never submitted any further reports 

even though they were due on a quarterly basis. 

13. Swatara was aware of these noilCCI'C'q?liance items as early as 1979. 

14. Notwithstanding the repeated notices provided swatara-including 

a letter fran DER' s Francis Fair indicating that the penni t might be revoked 

or suspended-Swatara took no other actions than to sul::mit the Phase II report 

and one Quarterly Report. 

- 77 -



15. Solid waste pe:rnri.t no. 101157 further provides that the Swatara 

Landfill operation was subject to the department • s solid waste regulations. 

16. Section 75.33(d} (2) (iv) of the DER's regulations requires fire

breaks conSisting of a rnin:i.mt.:nn of two (2) feet of soil to be utilized on top 

of the solid waste at the site at a rn.inimum of once a week. 

17. Swci.tara frequently failed to provide firebreaks as part of its 

operation at the landfill. 

18. DER repeatedly notified Swatara of the firebreak requirement. 

19. Derrolition wastes depicted in phoi:.o:3raphs taken at the Swatara 

Landfill on October 28 and November 21 in 1980 and March 10, 1981, are not 

covered by firebreaks consistent with the DER regulations. 

20. These derroli tion wastes were still uncovered as of September 9, 

1981 and on the date of the view held by ChaiJ::man Harnish on October 5, 1981. 

21. Firebreaks are important not only for fire control purposes, 

but also to prevent insect and rodent harborage and to allow same renovation 

of water leaching through the materials. 

22. Swatara further admitted that it was disposing of steel furnace 

slag at the Swatara Landfill. 

23. Steel furnace slag is an industrial waste under the DER' s regula

tions and subject to specific approval and special regulatory treatment. See 

25 Pa. Code §75.37. 

24. Swatara never requested such approval from the DER. 

25. The Swatara Landfill is not permitted for derroli tion or industrial 

waste storage or recycling and Swatara never requested DER approval for the 

storage or recycling activities which it now alleges it conducts there. 

26. The DER considered the tx=>SSibili ty of suspending and revoking 

the Swatara permit prior to issuance of the order. 
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27. The decision to revoke Was deteJ::mined to be appropriate because 

of the extensive histo:cy of continued violations and noncompliance. 

28. The conditions .irrpJsed on Swatara by the DER 1 s order with respect 

to covering refuse, grading and revegetation are required by the DER 1 s regula

tions and are necessary to protect the public health and safety at the site. 

See 25 Pa. Code 75.33 (d) (1) (iii) (grading to prevent pending if operation in

active rrore than 15 days or at final grade); 25 Pa. Code §75.33 (d) (1) (iv) (revege

tation required where operation is canpleted or suspended for rrore than six 

rronths); 25 Pa. Code §75.33 (d) (2) (iv) (firebreaks). 

DISCUSSION 

This board 1 s responsibility when reviewing an order i?sued by DER is 

to determine whether the DER' s action was an abuse of discretion or otherwise 

arbitrary and capricious or in violation of law. Agosta~ et aZ. v. DER and City 

of Easton, EHB Docket No. 75-208-vv (1977); P & T Construction Company~ Ina. v·. 

DER, 6 Pa. CriMlth. 59; DiehZ v. Corronom;eaZth~ DER', EHB Docket No. 78-037-B 

(May 14, 1979) • Th_e record in this proceeding provides substantial support for 

the DER order and denonstrates that the contested order was taken well within 

the depart::m:nt 1 s discretion; a review of the applicable law demonstrates DER 1 s 

legal authority to issue the order. 

The record is simple and straight-forward. Swatara 1 s solid waste 

permit was issued by the department subject to the express conditions as required 

by the Solid Waste Management Act, DER 1 s solid waste disposal regulations and 

various site-specific conditions. Swatara, hcmever, failed to comply with the 

obligations thus .irrpJsed. 
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The penni. ttee hap never supplied the DER with the certification of its 

engineer that the site was developed according to the specifications of its 

penni.t application. With one exception, the peDiri.ttee has not canplied with 

its obligation to do quarterly Wa.ter quality rronitoring in two and one-half 

years. Nor has the penni. ttee properly covered the derrolition wastes disposed 

of at the landfill in order to provide 'firebreaks and eliminate rat and insect 

harborage. 

The depa.rtment made a concerted effort to lead Swatara 1 s president, 

Mr. Olszewski, onto the path of canpliance. Mr. Pocavich introduced the numerous 

notices of violation sent to Mr. Olszewski over the past two and one-half years 

and the repetitive correspondence requesting correction of the same i terns over 

and over. Nr. Olszewski testified to the repeated calls the Regional Solid 

Waste Manager, Mr. Si.rrnons, made to him during the past several years. In fact, 

Mr. Olszewski testified that Mr. Simrons even called Swatara 1 s consultants in 

an effort to bring the penni.tee into canpliance. 

These efforts were to no avail. It is all too obvious that while 

Swatara Contractors, Inc., enjoyed the conveiri.ence and econc:my of its own dis

posal site, it was not prepared to take even the sirrplest step or the slightest 

responsibility to operate it properly. .As a result, the DER was amply justified 

and, perhaps, canpelled to take back fran Swatara the penni t it had granted. 

Swatara 1 s principle legal argument at the hearing was that the DER 

abused its discretion by revoking rather than suspending the peDiri.t. The board 

however, is unable to find any support for this position. The board is not 

here faced with a DER action based on a single, isolated incident. See, Mill 

Serviae~ Ina. v. CommomveaZth_, DER, EHB Docket No. 74-253-c, m:xli.fied on appeal, 

21 Pa. Crrwlth. Ct. 642, 347 A.2d 503. Rather, Swatara was given notice repeatedly 

to correct the pennit violations and just as repeatedly failed to take necessary 
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action. .M:Jreover, the violations involved were not s~ly technical, adminis

trative issues but rather serious violations directly related to the public 

health and safety of the neighl::xJrs of the Swatara Landfill and to the department's 

ability to :rronitor the landfill in order to prevent tme creation of a public 

nuisance. 

Just by way of example, this site suffered a fire which broke out near 

the end of December 1980 and continued through January of 1981. Had the site 

been in compliance with DER' s firebreak regulations 25 Pa. Code §75. 33 (d) (2) (iv) 

the chances are good that this fire either would not have occurred or at least 

would have been far less extensive. 

By way of defense Mr. Olszewski testified that the material not covered 

on-site consists :rrostly of reuseable materials such as fu;rnace slag and tires. 

As DER points out, however, furnace slag is an industrial waste which Swatara is 

not pelltl.itted to store or dispose of at its Class III derrolition site. .r.breover, 

the proceesing or storage of reuseable materials requires a penni t from the de

pa.rt:ment: '~It shall be unlawful for any· person to use-their land-as a solid 

waste processing rorl storage area without first obtaining a penni.t fran the 

depa.rt:m:mt ... " 35 P .s. §6018.501 (a) . The Swatara permit was +or derrolition 

. waste disposal, not storage. Therefore, the l::xJard must oonclude that the scope 

of Swatara's violation of the Solid Waste Management Act, supra, is increased 

to the extent that· such materials have been stored on the Swatara site. 

As to the other materials, the large pile of tires located in proxi.mi ty 

to Eisenhower Boulevard, and other assorted debris, this material should have 

long since been oovered or rerroved. TO .leave this material where it is and 

as it is, not only violates the letter of DER's regulations but also the 

spirit thereof by· creating a harl:orage for rodents and other vectors and a 

fire hazard. In addition there is a danger of accelerated erosion from the 
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site due to the lack of grading and revegetation of those p::>rtions of the site 

which have been covered. 

Swatara's violations went to the heart of the department's program. 

Clearly, the department is authorized to order the cessation and abatement of 

an activity which is directly related to a violation of the Solid Waste 

Management Act, supra3 Mill Serviae3 Ina. 3 supra. 

The applicable sections of the Solid Waste Management Act, supra, 

supply ample authority for the department's action; 

"Any pennit •.. shall be revocable or subject to ••• sus
pension at any time the department determines that 
the solid waste ••. disp::>sal facility [:] 
(1) is, or has been, conducted in violation of this 
act or the rules, regulations, adopted pursuant to 
this act; [or] 

* * * 
( 5) is being operated in violation of any tenns 
or cond.i tions of the penni t [ . ] " 

35 P.S. §6018.503(e) (emphasis added). Similarly, Section 503(c) provides: 

" [T]h,e department may deny, suspend, m::xlify, or 
revoke any pennit or license if it finds that 
the applicant, penni ttee or licensee has failed 
or continues to fail to comply with any provision 
of this ac-t;: [; 1. .. or any rule or regulation of the 
department [;] •.. or if the department finds that the 
applicant, pennittee or licensee has shown a lack 
of ability or intention to comply with any pro
vision of this act •.. or any rule or regulation of 
the department or order of the department, or any 
cond.i tion of any penni t ... as indicated by past-
or continuing violations." 

35 P.S. §6018.503(c) (emphasis added). 

Clearly, under the language of these sections, the circumstances of 

this case could supp::>rt either a suspension or revocation. The decision to 
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suspend or revoke a penni t is a matter ccmni tted. to DER' s sound enforcement 

discretion. The decision to. suspend or revoke is often an intuitive decision 

which is made by the program managers and staff who have been personally in

volved in the pennit compliance history and are in the best PJSition to evaluate 

the rehabilitative potential of the pennittee. As such, it is the type of 

discretionary executive decision to which this board should defer and allow 

wide latitude. Cf. Swart;wood v. CorrrmomJealth~ DER, EHB Docket No. 79-068-W, 

Opinion at p. 7. 

Finally, the ranedial provisions called for in the DER order herein 

1.IDder appeal are all required by the solid waste regulations. For example, 

the obligation irrp:)sed by the order to grade and revegetate all disturbed sur

faces at the landfill is a requirement of the operational standards for derro- . 

lition waste landfills on a mi.n:i.mum of a weekly basis. 25 Pa. Code §75. 33 (d) (iv). 

They are, therefore, mandatory on the depa.rt:lrent and this board. Bethlehem 

Township Municipal Authority v. Corrrmonwealth~ DER, EHB Docket No. 80-155-H. 

CONCLUSIONS OF LlWl 

1. The Environmental Hearing Board has jurisdiction over the parties 

to and the subject matter of this proceeding. 

2. Swatara Contractors, Inc~ repeatedly violated an express con

dition of pennit 101157 by failing to supply the DER with certification by a 

registered professional engineer that the Swatara Landfill was constructed in 

accordance with its approved :f>lans. 

3. Swatara Contractors, Inc. repeatedly violated. an express con

dition of I_Jeni)it 101157 by failing to supply quarterly water quality nonitoring 

reports. 
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4. swatara Contractors, Inc., repeatedly violated the QER regulations 

with respect to utilization of firebreakers, to wit, 25 Pa. Code §75.33 (d) (iv), 

which violation further constituted a violation of penni.t 101157. 

5. DER- has the autliority pursuant to Section 503 of the Solid Waste 

Management Act, Act No. 1980-97, 35 P.S. §6018.503, to revoke a solid waste 

management penni. t if and when the penni ttee fails to canply or otherwise demon

strates a lack of ability or intention to conply with the regulations of the 

DER or the conditions of its pennit. 

6. Conditions at the site require the rerneclial actions set forth in 

the challenged order to protect the public health and. safety. 

7. DER properly exercised its discretion and authority under the 

Solid Waste Management Act, supra, ~ revoking pennit 101157 and ordering appel

lant to take steps to close the swatara Landfill. 

ORDER 

AND NOW, this 28th day of April, 1982, the appeal of swatara Contractors, 

Inc. is dismissed. 

ENVIRONMENTAL HEARING BOARD 

Member 

DATED: April 28, 1982 
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HARRY G. SHEESLEY AND 
AU1A JEAN SHEESLEY 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING. BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pe1msylvania 171 01 
(717) 787-3483 

Docket No. 81-061-H 

Surface Hining 
Release of Bond 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and EQUITABI.f COAL ca 1PANY I Intervenor 

ADJUDICATION 

By: Dennis J. Harnish, ChaiJ::man, April 29, 1982 

This case arises from the appeal of Harry and .Alma Jean Sheesley 

(appellants) from the release of the Camonwealth of Pennsylvania, Department 

of Environmental Resources (DER) of Equitable Coal Corapany (intervenor or 

Equitable) from its planting liability on a surface mining bond, treasurer's 

check no. 218337 in the arrount of $5,750.00, submitted to the department for 

the site covered by mining pennit 1253-4 in Richland Tavn.ship, Venango County, 

Permsylvania. Pursuant to §2~.5l(g) of the board's Lmles of Practice and 

Procedure, 25 Pa. Code §21.5l(g), Equitable was made a party to the proceedings. 

A hearing was held before the board on Noveri1ber 4 and 5, 1981 at 

which all parties presented testimony and evidence and a view of the subject 

mining r:erriri.t area vms conducted on Nover£1ber 18, 1981. 
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FINDINGS, OF FACT 

1. The appellants are Harry G. Sheesley and his wife Alma Jean 

Sheesley, owners of a tract of land in Richland To;vnphip, Venango County, upon 

which surface mining of coal was conducted by intervenor, Equitable Coal Canpany, 

pursuant to mining permit 1253-4 and mine drainage permit 3774SM27. 

2. The appellee is the Cc:mronwealth of Pennsylvania, Department of 

Environmental Resources, specifically the Bureau of Mining and Reclamation, 

the agency of the Cormonweal th authorized to administer the provisions of the 

Surface Mining Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, 

No. 418, as amended, 52 P.S. §1396.1 et seq. (Surface Mining Act), and The 

Clean Streams Law, Act of June 22, 1937 P.L. 1987, No. 394, as amended, 35 

P.S. §691.1 et seq. (Clean Streams Law), particularly those provisions related 

to mining. 

3. The. intervenor is Equitable Coal Cc:mpany, a partnership which 

was fonnerly engaged in the business of surface mining in Pennsylvania and 

whose address is Drawer F, Knox, PA 16232. 

4. Mining permit 1253-4 provided for 9. 3 acres of mining area and 

an additional 9. 5 acres for top strata storage area. The total area shall be 

referred to as the "mine site". 

5. Intervenor cornnenced mining on the mine site on April 1, 1977. 

6. Intervenor canpleted mining and backfilling of the site by May" 

25, 1978. 

7. Intervenor sul::mitted Corrpletion Report No. 5744 to the department 

on or about May 25, 1978. 

8. The depart:rnent approved the backfilling of the mine site on 

June 12, 1979. 
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9. The department released intervenor of its backfilling liability 

on its surface mining bond on Februal:y 27, 1980. 

10. Intervenor, through Honty Ch.apnan, a subcontractor, planted the 

mine site initially in the spring or fall of 1978. 

11. On or about October 24, 1978, intervenor sul::mitted a Surface 

Mine Planting Report to the department for the mine site. 

12. The mine site was planted in 1978 utilizing the mixture and anounts 

of seed, lime and fertilizer set forth in the aforementioned planting plan. 

13. In 1979, the intervenor perfonned additional reclamation and 

planting on the mining site an two occasions in order to reseed areas which did 

not catch and to regrade areas of erosion and reseed them. 

14. Supplerrent F of mine drainage pe.nnit 3774SM27 which is dated 

September 25, 1974, discusses intervenor's reclamation plan for the mining site. 

Part (b) provides. 

"(b) Will topsoil· be segregated for later placement 
over the backfilled area? Yes 

.If so, what will the minimum depth of topsoil be 
when distributed over the disturbed area? 12" 
Top Strata" 

15. Supplement F of mining pennit 1253-4 which is dated February 24, 

1977 also discusses intervenor's reclamation plan for the mine site. Part 1 

provides in relevant part: 

"1. Describe the mining processes as to topsoil 
and topstrata handling, overburden handling, coal 
seams and/or other mineral deposits to be mined, 
max:i.nrum highwall height and deep mining to be 
encountered ••• 

Topsoil and/or top strata will be rerroved and will 
be stored for later placement over the backfilled 
area ••. " · 
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Part 2(B) provides: 

"(B) Will topsoil be segregated for later placement 
over the backfilled area? Yes 

What will the :maximum depth of topsoil be when 
distributed over the disturbed area? 12" topsoil 
and/or top strata" 

Part 2(E) provides: 

"Statement of highest land use prior to mining and 
proposed subsequent uses. 

The highest land use prior to mining was fa.nnland. 
The proposed land use is maintained grassland. " 

'; 

16. Intervenor's reclamation plan for the mine site, which included 

the aforementioned provisions, was approved by the department when it issued 

mine drainage pennit 3774SM27 and mining pennit 1253-4 to intervenor. 

17. Before intervenor mined the mine site there were "pieces of lime-

stone on the surface", "limestone in the top 12 inches of soil all over the 

property", and there were limestone outcroppings on the site at which there 

were lumpy and broken up pieces of limestone. 

18. Before intervenor mined the mine site, there were large limestone 

rocks which had surfaced along a cow path which was .imrediately adjacent to 

the mining operation. 

19. According to the Venango County Soil Survey, the soil on approxi

mately 90% to 95% of the area included in the mining site was Wharton Type C 

soil and approximately 5 to 10% of the area was Gilpin Silt Loam soil. 

20. A characteristic soil profile of Wharton Type C soil would have 

topsoil to a depth of 9- inches and subsoil to a depth of 40 inches. 

21. Wharton Type C soils aie shaley. 

22. A characteristic soil profile of Gilpin Silt Loam soil would have 

topsoil to a depth of seven inches and subsoil to a depth of 24 inches. 
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23. Gilpin Silt Loam soils have shale fragments in the surface layer. 

24. Top strata is canprised of both topsoil and subsoil. 

25. The mining site has been backfilled to approximately its original 

contour. 

26. There are no depressions to accumulate water on the mine site. 

27. The mine site was reclaimed so as to provide adequate provision 

for drainage. 

28. Approximately 90 to 95% of the surface area on the 18.8 acre 

mine site has been revegetated with pennanent vegetation. 

29. Kentucky 31 tall fescue, birdsfoot, trefoil, alsike clover and 

t.:im::>thy are all pennanent species of grasses which were identified in intervenor 1 s 

planting plan and which have been established on the mine site. 

30. Kentucky 31 tall fescue and · birdsfoot trefoil are the daninant 

species on the mine site notwithstanding that they did not canprise the majority 

of the seed mixture which was planted. 

31. There is in the words of the Sheesleys 1 witness, Mr. Frederick 

Shook, an "amazingly good catch of vegetation on the mine site" and the vege

tation has been just as thick and healthy for at least the last three years. 

32. The vegetation on the mine site is adequate to control erosion 

and se<llmentation at said site. 

33. There is only minor erosion at the site. 

34. There are only a very feN erosion rills that are greater than 

9 inches deep on the mine site. 

35. Haintained grassland is grassland which can be rrowed and, if 

required by the seed rni.xture, can be cultivated and reseeded. 

36. The mine site can be rrowed. 
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37. A proper seed bed was established by intervenor 1 s contractor, 

Monty Chapnan when the mine site was planted in 1978 and by intervenor when 

portions of the site were reseeded in 1979, as is evidenced by the thick vege

tation which is established on the site. 

38. A proper seed bed can be prepared on the mine site by plowing 

and/or disking the site. 

39. The mine site can be maintained as a grassland using nonnal 

fanning equipnent. 

40. The mine site has been recla.i.Ired adequately to m:et the minimum 

requiranents of all applicable laws and regulations and the tei:ms of the 

mining and mine drainage pennits for the site. 

DISCUSSION 

The instant matter involves DER 1 s release of a mining bond which is, 

as appellants n~te, a discretionary action. Therefore the appellants are cor

rect that this board may substitute its discretion for that of DER. However, 

Warren Sand & GraveZ Company, Ina. v. DER, 20 Pa. CrrMlth. 186, 341 A.2d 

556, (1975), the case cited by appellants, also supports the proposition that 

this board should only substitute its discretion for DER 1 s discretion if DER 

corrmi tted a manifest abuse of discretion or acted contrary to law. 

In addition, the appellants have the burden of proof in this appeal, 

25 Pa. Code §21.10l(c); SUmmit Township Taxpayers Association v. DER, EHB Docket 

No. 74-176-c, (issued February 13, 1975), Agosta v. DER, EHB Docket No. 75-208-W 

(issued March 25, 19772 . With the above in mind we must review the record to 

detenn:ine whether the appellants have derronstrated that DER corrmitted an abuse 
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of discretion or acted con tracy to law in reieasing the bond for the site covered 

by mining penni t 1253-4. 

Appellants arguments concenring DER 1 s action will be identified and 

addressed below in the order they were raised in appellants 1 brief. 

Pit Drainage: 

- To support their first a..rgument appellants rely upon Section 4 (a) (2)K 

of the Act in effect at the t:irre that the mining pennit was issued (52 P.S. 

1396.4(a) (2)K which provided in relevant part that: 

" ••. Failure to prevent water fran draining into or 
accumulating in the pit, or prevent stream pollution 
during surface mining or thereafter, shall render 
the operator liable to the sanctions and the penal ties 
provided in this Act and the "Clean Streams Law" and shall 
be cause for revocation of any approval, license or 
pennit issued by the Department to the operator." 

Appellants further noted that the regulations of DER with respect 

to drainage require that all surface water which might drain into the "pit" 

must be intercepted by diversion ditches and conveyed to natural water courses 

outside the surfac~ mining operation (25 Pa. CCde §77. 92 (d) (1) and that the 

said regulations further provided that drainage courses are not to be inter-

rupted by the surface mining operation unless specifically authorized by the 

de~t. Id. §77.92(d) (2). 

Finally, in this regard, appellants rely upon paragraph F of the 

mining reclamation plan which sets forth a proposal for diverting surface water 

and inter:im siltation control measures "by constructing adequate diversion 

ditches above the high wall with outlets to natural drainage courses outside 

of the area of operation •.. " 

Appellants argue that DER 1 s bond release is contra.cy to the above

stated law· in that said release ratifies Equitable 1 s rerroval of a french drain 

which rerroval allegedly resulted in the creation of a swampy area adjacent to 
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arid downhill from the mined area measuring approximately one hundred feet 

square. 

Appellants 1 argurrent fails for lack of both factual and legal support. 

Factually, there was no evidence pinpointing the location of the french drain, 

or by hydrology connecting the renoval of this drain to the creation of the 

swampy area. Legally, appellants 1 argurrent fails because they have stretched 

the cited law beyond its meaning. It is clear that the purJ;X>rt of the cited law 

is that surface courses or channels of conveyance of water 'Which might enter the 

pit (the actual open area) during active mining must be diverted around the pit 

tO natural drainage courses. In this case there was no testimony that any such 

water reached the pit during mining in violation of the cited law and indeed 

no pit remains on the Sheesley property for water to enter since their property 

was backfilled. Instead, appellants are concemed that water entering the re

clairred mining site by rainfall or sheet runoff fran higher ground and perco

lating down to the water table was not diverted to a natural water course but 

instead exited at or near the swampy area. 

The appellants 1 construction of the law would require mine operators · 

to intercept rain before it strikes restored mining site; we do not believe that 

the legislature or the Environmental Quality Board intended such a result. . 

General Erosion: 

Appellants next direct our attention to the erosion fran the mining 

site 'Which, as of the November 18, 1981 view, had created several erosion ditches 

or rills leading fran the site. The intervenor's pennit, the Surface Mining Act 

and DER 1 s regulations concerning erosion, 25 Pa. Code Chapter 102, require that 

the post-mining contours of the site must approximate pre-mining contours and 

that the operators planting program must establish a good vegetative cover on 

the site. 
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In the instant matter there was abundant test.inony and ·the view 

confinned that the mining site had been returned to its approximate original 

contour. Moreover, even Mr. Frederick Shook, who was offered as an expert 

witness by appellants agreed that the site was covered over at least 90% by 

an "amazingly good catch of grass" and the view abundantly confinned this 

test.:inony. Thus, discounting for the m:xrent whether this grass complied with 

the reclamation plan as maintained grassland it is clear that Equitable did 

establish on the overall site permanent vegetation ·adequate to control erosion, 

i.e. , Equitable did take those measures required by its penni t 25 Pa. Code Chapter 

102 and Section 4 (a) (2) (E) of the Surface Mining Act for reducing erosion. Indeed, 

it is uncontraverted that Equitable, after the original planting, reseeded a portion 

of the site. While the existance of even one erosion rill is a matter of concern 

we nrust be mindful a) that gullying in fann fields untouched by surface mining is 

a problem throughout the United States and b) that surface mining, like all heavy 

construction activity, does change the face of the earth, i.e., anyone who expects 

a recla:i.Ined inining site to look like a manicured lawn is being unrealistic. 

Segregation of Tgpsoil: 

vide that: 

Appellants 1 next argument is based upon DER 1 s regulations which pro-

"All top soil and sufficient subsoil shall be rerroved, 
segregated, and stored in a readily accessible location 
to insure ample material for a cover of at least twelve 
inches after backfilling has been carpleted. " 

25 Pa. Code §77. 92 (f) (5) as well as Suppleren.t F of the aforesaid application 

dated September 25, 1974, (as incorporated the aforesaid pe.onits) which contains 

the following camri. tment by the operator: 

"(p) Will top soil be segregated for later ·placeren.t 
over the backfilled area? Yes. 
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If so, what will the minimum depth of top soil be when 
distributed over the disturbed area? 12 inches top 
strata." 

The facts bearing on this issue are not hotly contested. All parties 

agree that there was less than 12" of topsoil across rrost of the mining site and 

that Equitable scrapped off and segregated some subsoil along with the top

soil in order to have 12" of material for top dressing the site. 1 Further, 

Equitable does not deny that it failed to segregate topsoil from subsoil or 

that it reapplied the aforesaid mixture of topsoil and subsoil during the 

latter stages of its backfilling but Equitable asserts that its methodology 

COIIJpJrts with the cited regulation and penni t provision. 

With regard to the pennit provision, (and other uncited :r;ortions of 

Supplemental F,) Equi ~le is clearly correct: Equitable's only corrmi ttment 

under Supplemental F is ·to return 12" of top strata to the mine site. Equitable 

carefully differentiated between top strata and topsoil throughout Supplemental F 

so that it is clear ~t, in Supplemental F, top strata and topsoil have differing 

definitions and that top strata includes both topsoil and that arcount of subsoil 

necessary to make up 12" of material. 

The cited regulation, 25 Pa. Code §77. 92 (f) (5) , presents a closer question 

but here too we agree with the Equitable/DER view that this regulation does not 

require the segregation of topsoil from subsoil but rather requires that a layer 

of topsoil and such subsoil as is necessary to cover to a depth of at least 12" 

after backfilling must be reroved, segregated and stored and replaced after back-
' 

filling. Again, the board is not unmindful of the practical problems encountered 

in surface mining. Heavy equi:pnent operators who rerove the overburden during 

1. Neither the Wharton Type C nor the Gilpin soils on the site contain a 
topsoil of 12 or greater inches; the average depth of the topsoils being, respec
tively 9 and 7 inches. 
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mining are seldcm trained as soils scientists so that they could differentiate 

topsoil fran subsoil and appellants' construction of 25 Pa. Code §77. 92 (f) (5) 

would practically ccmnand such a result. 

Pez:manent Restoration/Maintained Grassland: 

Both of these issues relate to the quality of the reclamation and 

planting on Equitable's mining site. Section 4(a) (2)E of the SM::RA, 52 P.S. 

§1396. 4 (a} (2) (E) , requires the reclamation plan to include a planting program 

to :pennanently restore vegetation on the affected land. In order to canply 

with this requirement, paragraph (E) of Equitable's application, as incorporated 

into its mining pennit, called for a post-mining land use of "maintained grass

land". While the view and test.i.nony clearly danonstrated that the mine site is 

covered wi tlf grassland, there is a dispute as to whether this grassland is 

maintainable. 

DER argues that maintained grassland only meant that grasses rather 

than trees "WOuld be planted on the site. We feel that on this issue DER's 

characterization is too narrcw. DER's forester admitted that sarre of the 

grasses on the site (which mixture had been set forth in Equi tabl~' s planting 

plan and approved by DER) nnJSt be replanted within 5 to 10 years and that annual 

nowi.ng of the site was at least desireable in order to deter the growth of 

volunteer weeds and saplings. These observations were ertq?hatically supported 

by the test.i.rrony of appellants' expert witness Mr. Frederick Shook. Given these 

facts we hold that a maintained grassland nnJSt be able to be noved and turned 

with nonnal farm equiprrent. 

We also hold, however, that appellants have failed to support their 

burden of proving that the reclaim=d site could not be so noved and so turned. 

The test.i.nony of Mr. Sheesley and Mr. Shook in this regard was offset by the 

opposing test.i.rrony of Mr. Kugler and Mr. William Rupert roth of w.hcm had exper-
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tise in fanning in the area of Mr. Sheesley 1 s farm. Moreover, ·the board cannot 

ignore the obervations of the Hearing Examiner during the vie;.v, i.e., that the 

catch of grass now on the site was substantially unifonn throughout and was so 

thick in many areas as to make walking difficult. Fran the present condition 

of the site we nrust infer that the site had been turned during the initial 

planting in 1978 and during· reseeding of a portion in 1979 to an extent suf

ficient to pranote this good catch of grass and although there was speculation 

concerning the condition of the farm equipnent which had originally prepared 

the site during reclamation,- the custodian of this equiprent testified, without 

contradiction, that it had not suffered damage. 

As to rrowing, the deronstration during the view also supported the tes

tinony of Equitable 1 s witnesses other. than appellants 1 witnesses. Substantial 

swaths of the affected area were rrowed to a depth of 2" to 5" fran the ground 

wi th.out any apparent difficulty or equiprent damage. 

As to appellants 1 ·assertions that numerous rocks would make disking 

or plowing impossible, the vie;.v again supported the testimony of Equitable 1 s · 

and DER 1 s witnesses as against that of appellants 1 witnesses. The appellants 1 

witness, Mr. Shook, testified that scme 1500 football size rocks were located 

in the mining site. Equitable 1 s witnesses placed the number of such rocks 

in the 10 to 20 range. During the view much of the affected area was traversed 

on foot by the appellants, all counsel, rrost of the witnesses and the Hearing 

Examiner, yet not even 10 football size rocks were brought to the attention of 

the Hearing Examiner. There were scme smaller rocks visible on the site but 

in this respect, the record denonstrated outcroping of limestone on the site 

before mining and the Gilpin soils on site typically include sane shale even 

in their top layers. Apparently these rocks had not precluded the appellants 1 

fanning operations. 
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Notice: 

Appellants 1 final argument is based upon Section 4 (b) of SM:RA, as 

cunended, effective October 2, 1980, 52 P. S. §1396. 4 (b) • This section provides 

that: 

"The applicant shall give public notice of every 
application for a pennit or a bond release under this 
act in a newspaper of general circulation ... " 

The appellants argue that this section required DER to give notice of 

the release of the planting bond at issue which occurred after October 2, 1980 

even though the application for release had been received long before that date. 

The words "applicant" and "application" in the cited section cause us to agree 

with DER that: 

-" [T]he action. which this provision applies to is the 
request for the bond release not the actual bond re
lease. The amandmen.t requires the operator, not the 
Department, to publish notice of the request for 
bond release. In this 

1 

case, as in all others, the 
Department treated the filing of the carpletion 
report as the request [or application] for the re
lease of backfilling liability on the bond and the 
filing of the planting report as the request [or 
application] for the release of the planting 
liability on the bond •• ~. [T]he planting report was 
sul:mitted to the Depart:lrent in the fall of 1978. 
After the backfilling was approved by the district 
mine inspector, the district forester TIEde in
spections of the planting in March of 1980 and 
in June of 1980 ••. ~Thus the request for bond re
lease had been sul:mi. tted to the Department and 
the Department had inspected the site prior to 
the effective date of the notice requirerrent. In 
fact, if it had not beEm for the Department 1 s 
action to appease Mr. Sheesley 1 s canplaints, the 
bond would have been released before the arnendrrent 
became effective, as Mr. Dunkleberger testified 
that the site was apprpable at the time of the 
JUne 1980 inspection. " 

2. The depart:lrent also argues "that the notice requirements are not appli
cable under the facts of this case ... based on a long standing rule of statutory 
construction. The rule is that amendatory statutes are not to be construed as 
retroactive unless such a construction is clearly intended by the legislature. 
Corrunon:u;eaZth v. SaoZeri, 399 Pa. 110, 160 A.2d 215 (1960); Rupert v. PoZiaeman's 
ReZief and Pension Fund of the City of Pittsburgh, 387 Pa. 627, 129 A.2d 487 
(1957); S. D. Richmond Sons, Ina. v. Corronorlh}eaZth, Board of Finance and Review, 
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Attorneys fees and costs: 

Appellants also rely upon Section 4(b) of SMCRA, 52 P.S. §1396.4(b), 

to support their claim for attorneys 1 fees. DER challenges apt,Jellants 1 claim 

as improperly raised and untimely but neither DER nor Equitable asserts that 

Section 4 (b) 1 as amended, does not apply to these proceedings with regard to 

attorneys 1 fees. 

Setting aside DER 1 s concerns, the board. rrust deny apt,Jellants 1 claim 

for reasons growing out of the statute. Section 4 (b) 1 in relevant part, provides 

that, "[ t]he Environmental Hearing Board up:m the request of any party, may in 

its discretion order the payrneiJ.t of costs and attorney 1 s fees it detenn:i.nes to 

have been reasonably incurred by such party in proceedings pursuant to this 

section." There are no opinions of this board or of any cciurt construing this 

precise section. However, quite sbniliar language apt,Jears in federal environ-

mental legislation such as, for example, ~ Clean Air Act of 1977, see especially 

42 u.s.c. §37604 (d) and 7607 (f) and the (federal) Surface Mining Control and 

Reclamation Act of 1977, 30 u.s.c. §1270 and some cases and materials have been 

developed pursuant to these acts. 

Pursuant to the federal mining act, regulations have been promulgated 

governing the award of attorneyJs fees by federal administrative law judges. See 

43 C.P.R. §4.1290-4.1296. 43 C.P.R. §4.12941 which sets forth "who may receive an 

award", is SI,JeCially instructive. This section essentially provides for payment from 

2. continued 
53 Pa. Onvlth. 110, 416 A.2d 1161 (1980); 1 Pa. C.S.A. §1953. The amended Sur
face Mining Act does not contain any clear expression of intent that the notice 
provision should be applied retroactively nor is there even any implication of 
such application. Since the notice provision requires notice of the request for 
bond release and not notice of the actual release and since the request for re
lease was made nearly one year before the effective date of the notice provision, 
it ~uld be inappropriate to apply the notice requirement to the request for bond 
release." We agree and note that even the appellants do not argue for a retro
active application of the amended. statute. 
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pe:cnittees to persons who initiate or participate in proceedings where the admin

istrative law judge detei:mines that a violation of the act, regulation or peiltli.t 

has occurred. In other words, only victorious third parties can obtain attorney's 

fees from penni ttees. The section also allows for payments to persons who make 

a substantial contribution to a full and fair detennination of the issues regardless 

of the outcare but these payments would cate, not fran the pennittee, but rather 

fran the agency. 

While 43 C.P.R. §4.1294 is not binding upon this board it does provide 

sane guidance. Additional guidance is provided by an opinion fran a neighboring 

jurisdiction construing the attorney's fees provision of the federal Clean Air 

Act, supra. 

Iri Delaware Citizens for Clean Air_, Inc. v. Stauffer Chem Co., 62 

F.R.D. 353, aff'd 510 F.2d 969 (3d Cir. 1975) after a c:arrplaint filed by the 

plaintiff citizens group was dismissed by surrmaxy judgrrent, the plaintiff 

filed the cited action for attorney's fees expended in the original action. 

'When confronted with the argument that only a "prevailing party", could obtain 

atton'ley' s fees, the court construed language of the Clean Air Act (which like 

Section 4 Cb) of SM:BA provides for the payment of attorney's fees to any party 

in the discretion 3 . of the court) . 

The court reasoned that: 

"[2] The legislative history regarding Section 304 
provides little guidance for detemining when an award 
of counsel fees is "appropriate". I think it is fair 
to conclude fran the language chosen by Congress that 
ultimate success in a citizen's suit was not intended 
to be a prerequisite to an award. At the sane t.irne, 
however, in light of the absence of any rrore specific 
declaration of congressional intent, I believe that 
"appropriate" should be read in the context of the pre-

3. In the Clean Air Act the courts discretion is involved because it is 
empowered to award fees in "appropriate cases". 
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existing notions about the cirCL1II1Stances under which 
one party may fairly be required to bear his adversary's 
costs of litigation. In this context it seems to this 
Court that success or failure must be given substantial 
weight and that an award of counsel fees to a losing 
party should . be reserved for those cases in which either 
the litigation, though ultimately unsuccessful, serves 
the objectives of the Act in sane substantial way or in 
which other exceptional cirCL1II1Stances tip the balance 
of the equities decidedly in the losing party's favor. 
The exercise of the equitable judgment thus called for 
must be made in light of all the actions of both parties 
during the course of litigation as well as during the 
relevant.preceding period." (footnote anitted) 

While again this opinion is not binding upon us, this opinion and 

sirniliar authority, e.g., CoZorado P.I.R. G. v. Train, 373 F. Supp. 991, rev 1d 

507 F.2d 743, rev 1d 426 U.S. 1 (1976)i Southeast LegaZ Defense Group v. Adaurs, 

436 F. Supp. 891 (D. Or. 1971), convince us that success on the :rrerits must be . 

given "substantial weight" in considering the award of counsel fees. Here, 

appellants have not succeeded on the merits nor does this case present any of 

the enl.liiErated special cirCL1II1Stances which would cause us to award appellants 

attomey's fees payable by Eciuitable. 

We do not question appellants 1 good faith or the fund.am=ntal decency 

of Mr. and Mrs. Sheesley or their counsel, Mr. .Montgcmery. On the other hand, 

there is no indication. that Equitable has been guilty of any violation of its 

permit, or other relevant statuto:ry and regulations provisions. Indeed, Equitable 

is to be canplirnented for its reclamation effort on appellants' landi if all 

reclamation was so successful, Pennsylvania would be a Irnlch prettier place. 

Thus, award of attomey's fees against Equitable would be inappropriate. As to 

an award of attomey 1 s fees against DER we are not unmindful of DER' s limited 

resources and the lack of any specific fund with which to fund litiation. 

Accordingly, we would only consider an award of attorney 1 s fees against DER in 

favor of an unsuccessful appellant or intervenor where exceptional circumstances 

existed. As, for exanple, where DER's p::>licies and procedures, rules, regulations 
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or interpretations thereof had been rrodified by reason of the litigation and 

where the party' seeking atton1ey' s fees had made a substantial contribution to 

the said litigation. Again, the instant matter does not meet this test so we 

will not support an award of atton1ey's fees against DER in this case. 

CONCLUSIONS OF I..AW 

1. The approval of the reclamation of the mine site covered by 

~g pennit 1253-4 and the release of the bond on said site was a discre

tionary action by the depart:ment which may be overturned by the Envirornnental 

Hearing Board only if the department ccmni.tted a manifest abuse of discretion 

or acted contrary to law. Warren Sand and Gravel Company, Ina. v. DER, 20 Pa. 

Cnwlth. 186, 341 A.2d 556 (1975); PennsbUX'y Village Condominium v. DER, EHB 

Docket No. 76-057-c (issued July 22, 1977). 

2. A surface mining site must be reclaim;d so as to meet the require

ments of all,_applicable laws, regulations and pennit conditions. American 

Casualty InsUX'anae Corrrpany of Reading, PA v. DER, EHB Docket No. 78-157-S 

(Opinion issued January 16, 1981). 

3. The appellants have the burden of proof in this appeal. 25 Pa. 

Code §21.10l(c); Summit Township Taxpayers Association v. DER, EHB Docket No. 

74-176-c, (issued Febru.azy 13, 1975); Agosta v. DER, EHB Docket No. 75-208-W 

(issued I~ch 25, 1977). 

4. The appellants have failed to meet their burden of proving that 

the department ccmni tted a manifest abuse of discretion or acted contrary to 

law in releasing the bond for the site covered by mining penni t 1253-4. 

5. The mine site covered by mining penni t 1253-4 and mine drainage 

pennit 3774SM27 has been reclaimed adequately to meet the requirements of all 

applicable laws, regulations and the provisions of the penni ts. 
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6. The public notice provisions of Section 4 (b) of the Surface 

Mining Act, 52 P.S. §1396.4(b}, do not apply to requests for bond release which 

were filed prior to the effective date of the a'mendment establishing the 

notice provisions. 

7. In an appeal of the department's release of a surface mining 

bond by the la.ndowner of a mine site, the pennittee is autana.tically ·made a 

party to the proceedings pursuant to Section 21. 51 (g) of the rules and regul

lations of the board. 25 Pa. Code §21.5l(g). 

8. The board has jurisdiction over the subject matter and parties 

to the instant matter. 

9. Attomey' s fees may be awarded by this board pursuant to Section 

4(b) of Surface Mining Act, 52 P.S. §1396.4(b) payable by either the permittee 

or DER,but success the merits must be given substantial weight in the award of 

such fees as payable by the penni ttee and an award against a successful 

pennittee or against DER must be supported by exceptional circumstances 

which are absent in the instant matter. 
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ORDER 

AND NOW, this 29th day of April, 1982, appellants' appeal is dismissed, 

DER' s release of the said surface mining bond to Equitable is upheld and appel-

lants ' request for. attorney's fees is denied. 

DATED: April 29, 1982 

ENVIroNMENTAL HEARING OOARD 

~~h$~ 
BY: DENNIS J.~ 

Chairman 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

OOARD OF SUPERVISORS OF SPRJNGFIEJ:D 'ID~'VNSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and PEI'ER S • .MJZINO, Pennittee 

Docket No. 80-019-W 

ADJUDICATION 

By: Anthony J. Mazullo, Jr., r-1ember, June 30, 1982 

The Board of Supervisors of Springfield Tc:Mnship, Delaware County, Penn-

sylvania, filed this appeal on January 24, ;L980, prqtesting the grant by the Depart

rrent of Environmental Resources (DER) , Bureau of Dam Safety, of a penni t to Peter S. 

!vbzino (Pennittee) to construct a private £:ootbridge from land owned by pennittee in, 

Upper Darby Township, Delaware County,. sparming Darby Creek, to land owned by penni ttee 

in Springfield Township, Delaware County. 

Evidentiary hearings were held in this matter for two. days, and pJst-hearing 

rnerroranda of law were sub.nitted by the parties. Based on the aforesaid, we hereby find 

·as follows: 
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FINDINGS OF FACI' 

1. Appellant is a political subdivision of the Carrronwealth of Pennsylvania. 

2. Pennittee i:s Peter s. 1-bz:i:no, an individual who is the CMner of tracts 

of land in both Springfield and Upper Darby 'J.'a.mships, Delaware· County, through which 

tracts of land flCMS Darby Creek. 

3. On August 24, 1979 pennittee applied to DER for a pennit to construct 

a private footbridge across Darby Creek at a point 68,600 feet fran the stream's rrouth 

in Upper Darby, Pennsylvania. 

4. Appellee is the Ccmn::>nwealth of Pennsylvania, Department of Environmental 

Resources, specifically the Bureau of Darn Safety, the agency of the Ccmtonwealth. autho

rized to adrtri.n.i.ster the provisie>ns of the Flood 'Plain Managem:mt Act, Act of October 

4, 1978, P.L. 851, No. 166. 

5. On December 17, 1979, DER, through its Division of Obstructions and 

Flood Plain Management, issued a pennit to pennittee to construct and rnirintain a foot-

bridge having a clear span of 59 feet with an underclearance of 7 feet across the 

channel of Darby Creek. The area wherein the pr0p9sed bridge is to be constructed is on 

a flood plain area. 

6. The bridge proposed by pennittee will convey a ten (10) year frequency 

StolJll. 
' 

7. A stoDn of greater magnitude than a ten (10) year frequency stoDn will 

overtop th~ proposed bridge. 

8. The proposed ·construction will not cause erosion at the site. 

9. If the proposed bridge were constructed so as to convey a one-hundred (100) 

?ear frequency stoiJn, the abutments would be ten (10) feet high,. i.e., ten (10) feet 

above the existing ground level. 

10. A representative of DER suggested to pennittee's engineer that the pro

?OSed bridge be elevated such that the structure would not raise the base flood eleva

Cion by rrore than one (1) foot. 
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11. At its widest, the proposed bridge measures eight (8) feet. 

12. The one hundred (100) year flood level, at the site, would be 150.3 

feet, and should such levels be achieved during a stonn, the bridge would be inundated. 

13. The mere existence of the structure of the bridge would not affect or 

change the quantity of flocxl waters. 

14. The bridge structure would not be dislodged by water flow of a stonn 

up to and including a 100-year flood~ 

15. The bridge would not cause a large collection of debris during flood 

conditions, since the support beam constitutes only one hundred-fifty (150) square 

feet of a two thousand (2000) square foot flow channel. 

16. The proposed bridge wOuld not raise, base. flood elevation nore than one 

(1) foot. 

17. The pro:pos.ed bridge will not change or alter the flow of the stream.-

18. The- construction and maintenance of the proposed bridge will not cause 

a hazard to the health, safety and welfare of the public, and specifically Springfield 

Township. 

. ·o I S C U S S I 0 N 

In its appeal the appellant asserts, inter alia~ that the proposed bridge 

shall, if allowErl to be constructed, cause a diversion of water and debris onto lands 

CMned by Springfield Township residents, thereby causing damage to such property owners, 

in violation of the Dam Safety and Encroachrcents Act, 1978; Nov. 26, P.L. 1375,- No. 325, 

et seq.· 

Appellant al$0 asserts a violation of the Clean Streams Act, as amended 1980, 

Oct..- 10, P.L. 894, No. 157, 35 P.S. 691.1, et seq. 

There has been no allegation, let alone proof, of pollution by reason of the 

proposed bridge, therefore the argument of appellant, that the proposed construction of 

the bridge by penni ttee will violate the Clean Streams Laws, is baseless and will not _be 
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considered further in this adjudication. 

The avowed purposes of the Darn Safety and Encroachrrents Act (Act) are set forth 

in 1978, Nov. 26, P.L. 1375, No .• 325, §2, effective July 1, 1979, as amended 1979, Oct. 

23, P.L. 204, No. 70, §1, .ind. effective, and pennittee's proposed construction falls·· 

squarely within such stated purposes. Further, the proposed bridge is clearly defined 

:ts a water obstruction in the Act, at 32 P.S. 693.3, and the Act of· 32 P.S. 693.4 applies 

t:o "all water obstructions ••• located in, along, ·across or projecting into any water-

:curse, floodway or body of water, whether tenp:>rcu:y or pennanent. " 

DER is given the authority to issue a pennit for the proposed construction of the 

'ridge pursuant to the provisions of the Act, at 32 P.S •. 693.6 (a), and· the regulations 

'ranulgated and pennittee applied thereunder for ·~d received a pennit from DER to construct 
1 

:he bridge. 

Appellant, in contesting the grant of the pe:rmit by DER, bears the burden of 

>roving that DER acted unreasonably, arbitrarily and capriciously or in violation of law 

n granting the pennit in question. 25 Pa. Code 21.10l(c); F & T Construction Co.'~ Inc. 

'. DER~ 6 Pa. Carrwlth 59. The only evidence ·produced by appellant at trial was that the 

1r.idge would convey only a 10-year frequency sto:rm, and the tOwnship engineer "felt" that 

uch an obstruction would cause the diversion of additional water to the Springfield Town

hip side of Darby Creek, causing excessive damage. The township engineer also testi-

ied that Spr:Lngfield Township 1 s flood plain manag~t ordinance required that· ob

tructions jn the floodplafn must convey 100-year flood frequency sto:rm waters. 

. ~ . . . 
r· .. PUrsuant to its statutory ·authority to issue pe:rmits for proposed bridge 

::>nstruction, -DER caused to be prcrnulgated regulations governing dam .. safety and water-
3.Y management.· TheSe regulations are entitled, Title 25, Rules and Regulations, Part 
. Departm:mt of Environmental Resources, Subpart C. Protection of Natural Resources, 
tticle II. Water· ResOurces~ Chapter 105. Darn Safety and Waterway Management, 25 Pa. Code 
L06~ et seq~ adopted September 16, 1980, effective September 27, 1980, 10 Pa. B. 3843. 

'lhe pertinent regulation applicable to the instant appeal is 25 Pa. Code 
L05.61 entitled "Design Criteria For Construction or M:>fification, Hydraulic capacity'·'. In 
lbsection (a) of the cited regulation, certain criteria are listed which must be ~ 
lied with in the design and construction of bridges. These design criteria have been 
:mplied with in this appeal, as indicated in the findings of fact and conclusions of 
iW contained in this adjudi~tion, and therefore need not be specified in this footnote. 
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Pennittee's engineer testified that although a_ 100-year frequency stonn would 

top the bridge by 10 feet of water, the bridge itself would not cause debris to be di-

verted, nor would it cause diversion of floodwaters, due to the narrc:M size of the beams 

of the bridge in relation to the size of the channel. He also testified that a lOQ...year 

frequency stonn would not dislodge the bridge, but would only strip away the decking of 

the bridge. 

In reviewing the test.im::>ny produced at the hearings, it was readily apparent 

the appellant's real concern was to have this board preclude erection of the bridge be-

cause of its alleged continuing problems with pennittee in his construction, operation 

and maintenance of a shopping center canplex on the Upper Darby 'I'aNnship side of Darby 
' . . 

Creek.. In this regard, appellant went to great lengths, in its Notice of Appeal, and in 
. . . '' 

its pre-hearing IIeiOrandum, to discuss the facts and isSues on those matters, which mat

ters were then the subject of litigation in the local court of camon pleas. It was al

so clear that such :inatters being questions of local land use planning, were not properly 

grounds for appeal to thi$ board. Fox v. CentraZ DeZaware County Authority_, 381 A.2d 448 

(1977}. 

Appellant also derronstrated that its floodplain ordinance requires that an ob

struction in the floodplain convey a lOo-year frequency stonn, and challenges DER' s fail

ure to incorporate that requirement in granting the pennit to pennittee. 

This board has had occasion, in other matters, to consider the application of 

local Qrdinances to DER.' s permit processes. 

In To1.JJY1.8hip of HiZZtoum v. Comm. of Pa., DEB and Haines & KibbZehouse_, Inc._, 

Permittee_, EHB Docket No. 79-025-W and 8o-035-W. (decided Sept. 30, 1980) the matter of 

DER consideration of local ordinances in its penni.tting process was thoroughly reviewed, 

and ba.$ed upon relevant decisions, this board reasoned that if the legislation in ques

tion preempted local ordinances, DER' s pennit authority was not conditioned upon the ap

plicant' s canpliance with local ordinances. 

In -HiZZtouin_, supra • ._, the board further held that even where the rrn.micipalities 

ordinances· were not preempted by· the statute in question, DER is not required to consider 
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those ordinances unless a) the statute in question directed DER to do so, or b) the ordin-

mce embodied a local land use decision which DER was required to consider in its (DER' s) 

role as a trustee of the Ccmronwealth's public natural resources. Fox, supra. The in

:rtant stahite· does not reqUire DER to consider local ordinances when reviewing dams and 

:mcroachrrents pennits. · 

In Section 9 of the Act (32 P.S. 693.9), entitled "Pennit issuance and condition", 

)ER is ertlpCMered to grant pennits if it detennines that the proposed project ccnplied with: 

11 
••• all other applicable laws administered by 

t,he department, the Pa. Fish Ccmnission and 
any river basin carmission created by inter-
state canpact. 11 

:'ownshi.p and other municipalities' ordinances are therefore clearly not included in the 

.ist of governm:mtal entities whose laws must be · eonsidered in detennining if a pennit 

;hould be granted by DER. Moreover, the ordinance in question is not a land use ordin-

nee of the type discussed in HiZ.Ztoum, supra., and Fox, supra., but rather, controls 

he use if anything, of the waters of the Ccmronwealth. 

Applying the reasoning of the Hi"lltoum case to the instant case, appellant's 

'lood.plain ordinanc~, and the status of pennittee' s ccnpliance therewith, are not 

atters which DER must consider in its pennitting process under the Dam Safety and . 

ncroachire:nts Act, although such subjects may properly be the subject of litigation 

n the local courts of camon pleas. We conclude that DER acted reasonably in its 

isregarding appellant's floodplain ordinance in granting this penni t. 

CON:LUSIONS OF lAW 

1. ·This board has jurisdiction over the persons and the subject matter of 

:lis appeal. 

2. DER did not act unreasonably, nor did it abuse its discretion in granting 

~nni.t No. 2379616 to Peter S. Moz.i.no, Pennittee, for the construction of a bridge over 

1e Darby Creek. 
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3. DER has e<:xq?lied with all applicable provisions of the Darn Safety and 

Encroachments Act, and regulations pranulgated pursuarit thereto in the issuance of 

the pennit which is the subject o:!= this appeal. 

4. The provisions of the Darn Safety and Encroachments Act do not preempt lo

cal ordinances. with regard to the placanent of water obstructions located in, ·along, 

across or projecting into any watercourse, floodway or lx:xly of water, whether terrp:>rary 

or pennanent, but do not require DER ·consideration of such ordinances and DER is not re

quired to consider such ordinances by Article I, Section 27 of the Pennsylvania Cdnsti-

5. Pennit No. 2379616 was properly granted by DER to Peter S. Mozino. 

6. Appellant Springfield Township did_ ~cit produee evidence sufficient to sus

tain its burden of. proof, and its appeal must therefore be dismissed. 

ORDER 

AND N:M, this 30thday of Jm1:e~ 1982, in consideration of the within find...: 

ings of fact and conclusions of law, the appeal of the Boal:d of Supervisors of Spring

.fiel~p to No. 80-019-W is hereby dismissed. 

DATED: June· 30, 1982 

~/lrz 
EDWARD GERJOOY 
Member 
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LOWER PAXTON TOWNSHIP 
AUTHORITY, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTII SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

Docket No. 80-205-W 

Clean Streams Law 
25 Pa. Code Chapter 94 
2,5 Pa. Code S73.91 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Edward Gerjuoy, Member, July 16, 1982 

This adjudication has been prepared from the record, under the 

following circumstances. 

This matter first came before the Board on December 12, 1980, when 

the Lower Paxton Township Authority (hereinafter "LPTA") and Locust Lane (herein-

after "LL") appealed the Department of Environmental Resources (hereinafter "DER") 

denial of an application by LPTA for a sewer extension to serve a proposed 

Springford Village development in Lower Paxton Township. Thereafter, the Swatara 

Township Authority (hereinafter "STA") and Thomas E. Derr were granted permission 

to intervene, and the two appeals were consolidated under the above caption. In 

due course, extensive hearings were held before the Honorable Paul Waters, then 

Chairman of this Board; the hearings terminated August 28, 1981, and briefs were 
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received by the Board during October 6-8, 1981, by which time Mr. Waters had 

resigned from the Board. 

FINDINGS OF FACT 

1. Appellant LPTA is a municipal authority which owns and operates 

a sewage collection system conveying waste water to the STA Sewage Treatment 

Plant (hereinafter the "Plant"). 

2. Appellant LL is a limited partnership which owns the land located 

in Lower Paxton Township known as Springford Village. 

3. Intervenor STA is a municipal authority which owns and operates 

the STA Plant, situated along Swatara Creek. 

4. Intervenor Thomas E. Derr, a private individual, is the developer 

of the proposed Englewood Heights Development to be located in Lower Paxton 

Township. 

5. Appellee Commonwealth of Pennsylvania DER has the duty and responsi

bility of administering the Clean Streams Law, 35 P.S. §691.1 et seq., and the 

rules and regulations promulgated thereunder by the Environmental Quality Board. 

6. The Plant operates under an NPDES permit, issued to STA by DER on 

July 11, 1979. 

7. This permit states that the average daily flow of effluent discharged 

from the Plant shall not exceed 3.0 million gallons per day (hereinafter "mgd"). 

8. The Plant receives sewage from Lower Paxton Township, Swatara Town

ship and Hummelstown Borough. 

9. The maximum volumes and corresponding percentages of flow to the 
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Plant from these three municipalities were allocated in an Inter-Municipal 

Agreement dated March 19, 1970, between LPTA, STA and the Borough Council of 

the Borough of Hummelstown. 

10. According to this March 19, 1970 agreement, LPTA's ~imum flow 

allocation is 1.454 mgd, corresponding to 46.90% of the Plant's rated capacity 

of 3.0 mgd. 

11. The March 19, 1970 agreement provided that disputes between the 

three parties to the agreement should be settled by binding arbitration. 

12. DER, on June 29, 1978, had denied a previous application by LPTA 

for a sewer extension permit. 

13. This June 29, 1978 denial was appealed by LPTA to the Environ-

mental Hearing Board, at Docket No. 78-089-W. 

14. This appeal at Docket No. 78-089-W was resolved by a settlement 

in the form of a Consent Decree and Agreement (hereinafter "CD&A"), entered into 

by DER and LPTA on July 27, 1979. 

15. On September 4, 1979, this July 27, 1979 CD&A, which had not been 

appealed by LL, DER or any other party, was approved and adopted as a final order 

of this Board. 

16. The CD&A providea inter- alia, that! 

a. DER accepts the plan of corrective action for reducing 
infiltration and inflow (hereinafter "I&I") into the LPTA 
sewer system which was submitted by LPTA •.. LPTA shall 
implement the plan in accordance with the schedules con
tained therein. 

b. LPTA may add up to a maximum of 300,000 gallons per day 
("gpd") of flow to the STA Plant by means of additional 
connections to the LPTA system. Within thirty (30) days 
from the date of this CD&A, LPTA shall submit to DER a plan 
that demonstrates how LPTA will manage future connections to 
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the system within the said flow limit, including (a) con
nections for which permits have already been issued by LPTA, 
(b) connections for which permits have not yet been issued 
by LPTA, and (c) connections on sewer extensions for which a 
water quality management permit will be sought from DER. 
The plan shall show an estimated rate of connections for the 
next five (5) years. It may be modified from time to time 
by LPTA, subject to DER approval. 

c. The Authority may obtain from DER approval for additional 
connections beyond those permitted by the 300,000 gpd above 
specified upon submission of a written request demonstrating 
that wet weather flows in the system have been sufficiently 
reduced by LPTA's I&I program so as to create capacity for 
additional connections. In this regard, DER agrees that such 
permission shall not be unreasonably withheld ••• 

d. For the purposes of applying standards to the preceding 
paragraphs regarding flow and additiQnal proposed connections, 
one hundred (100) gallons per person per day, or 350 gpd per 
EDU, shall be used as a guideline for residential development 
and, in other cases, the guidelines of Title 25 of the Pennsyl
vania Code, and, in particular, Section 73.91, may be utilized. 
A "connection" shall mean an individual dwelling unit or the 
equivalent flow from a commercial or industrial facility. 

e. [I] n order to meet its burden to show a decrease in flow, 
LPTA shall show that the average daily flow in its system has 
not exceeded the capacity allocated to it by the agreement with 
Swatara Township during any consecutive three-month period of 
seasonal wet weather, it being the express intent of this 
Agreement that in no instance shall any additional connections 
be permitted which would exceed the demonstrated capacity 
prorated to LPTA. In support of any application for additional 
flow, LPTA may also submit new evidence showing errors which 
may have been made in flow records, annual reports and the like 
emanating from the treatment facility. 

f. DER agrees that LPTA may purchase from Swatara Township 
and/or Hummelstown Borough any additional capacity which is 
unused by either of :those municipal . .entities and, .upon receiving 
satisfactory proof of any purchase or acquisition of ~dditional 
capacity from either of those municipal entities agrees to 
permit the figure specified [in finding of fact 16b] to be 
increased by such additional acquired capacity. 

17. Norman DeSouza was the General Partner of the limited partnership LL 
during the time period pertinent to this appeal. 
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18. Joseph Torok was the manager of LPTA during the time period perti

nent to this appeal. 

19. As long ago as 1973, Mr. DeSouza had discussed his planned Spring

ford Village development with Mr. Torok. 

2·0. Subsequent to those discussions, on January 22, 1976, LL's engineer 

sent Lower Paxton Township a planning module for land development for the Springford 

Village project. 

21. This planning module, after revision by LL at Lower Paxton Township's 

request, was submitted to DER on November 3, 1976. 

22. In response to this November 3, 1976 submittal, DER on November 30, 

1976 informed Mr. Torok that DER would not act favorably on the Springford Village 

project until LPTA had supplied DER with an update on LPTA's work to reduce I&I 

problems in the LPTA system. 

23. On December 1, 1976, and on January 13, 1977, LL urged Mr. Torok 

to satisfy DER's concerns about LPTA's I&I problems. 

24. On February 18, 1977, Mr. Torok wrote DER detailing the steps LPTA 

was taking to reduce I&I. 

25. On March 7, 1977, DER approved the Springford Village planning module 

submitted November 3, 1976, with the provisos that this approval pertained only to 

the preliminary concepts of the project and that construction could not be started 

prior to obtaining a sewerage permit from DER's Bureau of Water Management. 

26. On January 4, 1978, LL sent a completed application form for this 

required sewerage permit to Mr. Torok. 

27. During January and February, 1978, LL made various corrections to 

this sewerage permit application, at LPTA's request. 
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28. Nevertheless, despite frequent urgings, Mr. Torok did not submit 

the Springford Village sewerage permit application to DER until May 28, 1980. 

29. On May 29, 1980, DER returned to Mr. Torok this application for 

approval of sanitary sewers to serve Springfor.d Village, saying a permit could 

not be issued because: "This project is not included in the Chapter 94 waste flow 

management plan as developed by the CD&A between DER and LPTA." 

30. DER's brief and testimony have offered various reasons for rejecting 

the Springford Village permit application, but all its reasons have claimed that 

rejection was required by the terms of the CD&A. 

31. On October 31, 1980, DER wrote Mr. Torok that LPTA was in violation 

of the CD&A because LPTA had not submitted required I&I progress reports, and 

because LPTA had exceeded its 1.454 mgd flow allocation during the three consecutive 

months March, April and May 1980. 

32. This same October 31, 1980 letter informed Mr. Torok that because 

LPTA was in violation of the CD&A, DER was considering a restriction of all future 

connections to the Lower Paxton system. 

33. On November 14, 1980, DER once again returned to Mr. Torok LPTA's 

application for approval of sanitary sewers to serve Springford Village (which had 

been resubmitted to DER after the original May 29, 1980 rejection), saying the 

application could be resubmitted ''When the conditions in the Department's October 31, 

1980 letter are resolved." 

34. This November 14, 1980 letter from DER to Mr. Torok, returning LL's 

application for approval of sewer connections to Springford Village, was the DER 

action which has been appealed by LPTA and LL. 

35. On or about January 13, 1977, Mr. DeSouza received a copy of a letter 
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of that date, from his engineer to Mr. Torok, discussing DER's November 30, 1976 

refusal to act favorably on the Springford Village project until LPTA had supplied 

DER with an update on LPTA's efforts to reduce I&I problems in the LPTA system. 

36. On or about December 1, 1976, Mr. DeSouza received a copy of a 

letter of that date, from his engineer to Mr. Torok, urging LPTA to take steps to 

satisfy DER requirements regarding I&I problems. 

37. On May 17, 1978, Derr's application for sewer permits for his 

proposed development was rejected by DER because of overload conditions at the 

Plant associated with I&I in the LPTA system. 

38. In June of 1978 the reasons for the aforesaid May 17, 1978 re-

jection of Mr. Derr's sewer permit application were personally explained to 

Mr. Derr by DER representatives. 

39. In January of 1979, Derr intervened in the appeal by LPTA at EHB 

Docket No. 78-089-W (the appeal which was resolved by the July 27, 1979 CD&A), 

but withdrew as Intervenor on February 2, 1979. 

40. The terms of the CD&A were summarized in the Pennsylvania Bulletin 

before approval by the Board on September 4, 1979. 

41. Neither LL nor Derr nor any other person appealed the CD&A DER and 

LPTA had signed. 

42. There have been no allegations that the CD&A was obtained fraudu-

lently, or by accident, or in any other irregular fashion. 

43. Mr. Marrocco, author of the October 31, 1980 letter from DER to 

Mr. Torok (see Finding of Fact 31), testified on direct examination that DER denied 

Springford Village its requested permit for sewer connections primarily because 

the 300,000 gpd of additional flow provided for in the CD&A already was fully 
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utilized in plans submitted by LPTA for meeting the needs of existing developments 

in Lower Paxton Township. 

44. Under cross examination, Mr. Marrocco somewhat modified the testi

mony he had given on direct examination (see Finding of Fact 43). 

45. On January 23, 1981 Mr. Marrocco, in a letter to Mr: Torok imposing 

a "prohibition" on additional LPTA connections, offered reasons for this action 

which in part reiterated--but in part also differed from--the reasons offered in 

Mr. Harrocco 1 s October 31, 1980 letter (see Finding of Fact 31). 

46. Mr. Marro.cco 1 s testimony concerning the reasons for DER.1 s refusal 

to approve the Springford Village permit application was not wholly consistent 

with his October 31, 1980 and January 23, 1981 letters to Mr. Torok, but agreed 

with those letters ·that DER 1 s action relied on the terms of the CD&A. 

47. Mr. Torok testified it was his understanding that permits which 

had been granted prior to the CD&A would not be included in computing the 300,000 

gpd limitation (see Finding of Fact 16b) on new connections to LPTA 1 s system •. 

48. Mr. Torok did not clarify whether the prior granted permits referred 

to in Finding of Fact 4 7. were Water Quality Management (hereinafter "WQM") permits 

from DER or connection permits from LPTA. 

49. LPTA cannot issue connection permits unless those connections are 

first approved by DER in a WQM permit. 

50. The applications by LL, returned by DER on May 29 and November 14, 

1980, requested WQM approval for 1515 Springford Village sewer connections to 

LPTA' s system. 

51. Planning module approval from DER was required before a permit for 

sewer connections could be obtained from DER 1 s Bureau of Water Quality Management. 

52. Had DER approved the WQM permit, LL still would have had to obtain 

permits for sewer connections from LPTA. 
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53. LPTA doesn't issue a connection permit until the developer has 

installed a sewage connection line pur.suant to LPTA specifications. 

54.· At any given time the number of LPTA-approved connection permits 

may be less than ·or equal to the number of DER-approved sewer connections, but 

cannot exceed the number of sewer connections DER had approved when it granted 

the WQM permit. 

55. As of January 31, 1980, there were six developments for which the 

number of LPTA-approved permits for sewer connections to LPTA's system was less 

than the number of connections DER had approved in granting a WQM permit. 

56. The CD&A is an integrated agreement between LPTA and DER, adopted 

as a final expression of their intentions. 

57. · It is possible to give more than one interpretation to the CD&A 

language specifying the "additional connections" contributing to the 300,000 gpd 

flow limitation the CD&A imposes on LPTA. 

58. DER and STA maintain that any sewer connection made after the CD&A 

was signed, on July 27, 1979, contributes to the 300,000 gpd limitation the CD&A 

imposes on additional connections to the LPTA system. 

59. LPTA rejects DER's and STA's interpretation of the CD&A's language 

concerning the 300,000 gpd limitation, but does not clearly state its own interpre

tation of this language. 

60. Springford's Exhibits 21 and 22 refer to a version of the CD&A 

which preceded the final July 27, 1979 version and contained different language 

from the July 27, 1979 version. 

61. Mr. Krill, the recipient of Springford's Exhibit 21 and the author 

of Springford's Exhibit 22, though called by LPTA to authenticate these Exhibits, 

was not asked how the representations in Exhibits 21 and 22 related to the final 

form of the CD&A. 
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62. On October 5, 1979, Mr. Torok, pursuant to the CD&A by his own 

admission, sent DER a schedule of issued and proposed WQM permits involving 

flow to the STA Plant. 

63. For each WQM permit, whether issued or proposed, the aforesaid 

October 5, 1979 schedule furnished a breakdown into LPTA permits already issued, 

LPTA permits to be issued, sewer connections already made, and the proposed 

numbers of future connections in the fourth quarter of 1979 and in succeeding 

years. 

64. The proposed Springford Village development was included in the 

October 5, 1979 schedule. 

65. On November 2, 1979, DER's Mr. Marrocco responded to Mr. Torok's 

October 5, 1979 letter and schedule. 

66. In his response, Mr. Marrocco indicated that connections on sewers 

already permitted by the Department contribute to the CD&A's 300,000 gpd limitation. 

67. In his November 2, 1979 letter, Mr. Marrocco stated that projected 

flows through 1984 on sewers already permitted by the Department total approxi

mately 265,000 gallons. 

68. Mr. Marrocco testified that the 265,000 figure was arrived at by 

adding the number of connections LPTA proposed to make to its system for the years 

1979 through 1984 and multiplying that number by 350 gallons. 

69. The total number of preliminary estimated future connections for 

the years 1979 through 1984--for developments listed in Commonwealth Exhibit 5 as 

already having WQM sewerage permits but not including developments which as of 

September 30, 1979 did not yet have WQM sewerage permits--equals 757. 

70. Multiplying 757 by 350 gallons yields 264,950 gallons, precisely 

(within 50 gallons) the 265,000 gallons figure quoted by Mr. Marrocco in his 
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November 2, 1979 letter. 

71. In Commonwealth Exhibit 5, of the developments which already had 

secured WQM sewerage permits, the last six listed (Meadowbrook through Westfo~d 

Crossing) were developments for which LPTA had not yet issued all the sewer 

connection permits it had agreed 'to issue. 

72. In Commonwealth Exhibit 5, of the developments which already had 

secured WQM sewerage permits, no LPTA permits remained to be issued for the first 

seven developments listed (from Country Village II through Locust Grove). 

73. If connections carrying permits already issued by LPTA are ex.cluded 

from the tally of preliminary estimated future connections in Commonwealth Exhibit 5, 

the total number of future connections for the years 1979 through 1984, for develop

ments already having WQM permits, is reduced from 757 (see Finding of Fact 69). 

to 345. 

74. ·The product of 345 connections arid 350 gallons per connection equals 

120,750 gallons, far short of the 265,000 figure quoted by Mr. Marrocco in his 

November 2, 1979 letter to Mr. Torok. 

75. There is no evidence that Mr. Torok ever challenged Mr. Marrocco's 

computation of the 265,000 gallon figure (see Findings of Fact 67-70) in any 

reasonable time period after receiving Mr. Marrocco's November 2, 1979 letter. 

76. Mr. Marrocco's November.2, 1979 computation of the aforementioned 

265,000 gpd figure was cons~stent with DER's and STA's interpretation of the CD&A, 

namely that any sewer connection made after the CD&A was signed on July 27, 1979 

contributes to the 300,000 gpd limitation the CD&A imposes on additional connections 

to the LPTA system. 

77. In November 1979 Mr. Torok was content to accept this DER-STA 

interpretation of .the sewer connection clauses in the CD&A. 
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78. On February 20, 1980, Mr. Torok, again pursuant to the CD&A by 

his own admission, sent DER a revised'schedule of issued and proposed sewer 

connections for the quarter ending January 31, 1980. 

79. On March 4, 1980, Mr. Marrocco responded to Mr. Torok's February 20, 

1980 letter. 

80. In his response, Mr. Marrocco analyzed Mr. Torok's February 20, 

1980 schedule in a fashion consistent with DER's and STA's interpretation of the 

CD&A, stating inter alia that as of Octob·er 31, 1979 LPTA had 528 connection 

permits outstanding, representing a potential flow of 184,800 gpd. 

81. There is no evidence that Mr. Torok ever challenged Mr. Marrocco's 

March 4, 1980 analysis of Mr. Torok's February 20, 1980 letter. 

82. In March 1980, as iri November 1979, Mr. Torok was content to 

accept DER's and STA's interpretation of the sewer connection clauses in the CD&A. 

83. The overall intent of the CD&A was to prevent future overloading 

of the Plant. 

84. Under the CD&A, all future connections, in any of the three 

categories (a)-(c) listed in Finding of Fact 16b, contribute to the 300,000 gpd 

limitation the CD&A imposes. 

85. The abbreviation EDU stands for "equivalent dwelling unit." 

86. Under the CD&A, an EDU contributes 350 gpd of flow. 

87. As understood by all parties to this appeal, adding a sewer "connec

tion" means the addition of one EDU to the LPTA system. 

88. The CD&A does not specify how to compute the number of EDU's 

associated with a proposed residential development. 

89. Calculation of the EDU's associated with a proposed residential 

development is complicated and leaves considerable room for error. 
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90. The numbers of EDU's associated with the already permitted 

developments listed in Commonwealth Exhibits 5 and 7 were furnished DER by LPTA, 

and were accepted without modification by DER. 

91. The number of EDU's associated with Springford Village was stated 

to be 1515 by Mr. Torok in Commonwealth Exhibits 5 and 7. 

92. LL's expert witness James Haney now calculates the number of EDU's 

associated with Springford Village to be 893. 

93. This 893 figure is based on recent census data and recent flow 

information not produced at the hearing. 

94. Mr. Marrocco's rejection of Mr. Torok's February 20, 1980 schedule 

involved an objection to LPTA's request for 163 new connections on sewer extensions 

not yet permitted by DER. 

95. The months of March, April, May 1980 were seasonally wet weather 

months in the LPTA area. 

96. DER's computed monthly average daily flows into the Plant from 

LPTA's system, for the months of March, April and May 1980 obtained omitting those 

flow readings deemed to be "very erratic," were: 1.711 mgd in March, 2.044 mgd in 

April and 1.850 mgd in May 1980; the corresponding numbers of included (not "very 

erratic") days were 25 days in March, 27 days in April and 25 days in May. 

97. The decision to term a reading "very erratic" was not biased by any 

intent to increase the LPTA monthly average daily flows • 

. 98. Failure to omit days whose flows were rated as "very erratic" would 

have increased, not decreased, the reported LPTA monthly average daily flows. 

99. The LPTA flow readings in Commonwealth Exhibit 9, from which DER 

computed LPTA's monthly average daily flows, were obtained from LPTA's own flow 

metering equipment. 
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100. There is no obvious reason why flow meter readings labeled 

"erratic" should be included when computing average daily flows, while flow 

meter readings labeled "very erratic" are discarded. 

101. If "erratic" as well as "very erratic" read.ings are discarded, 

the LPTA monthly average daily flows for March, April, May 1980 become: 1.369 

mgd for March, 1.726 mgd for April, 1.812 mgd for May; these averages were 

obtained using the following numbers of "reliable" (neither "erratic" nor "very 

erratic" ) days: 18 for March, 17 for April and 23 for May. 

102. The average daily flow in the LPTA system for the entire three

month period March, April, May 1980 (defined as the total flow on "reliable" 

days divided by the total number of reliable days), computed from the values 

quoted in Finding of Fact 101 (i.e., computed discarding readings which are 

"erratic" or "very erratic") is 1.649 mgd; the corresponding average excluding 

only "very erratic" flows is 1.873 mgd. 

103. On July 20, 1981, blockages were observed in Swatara's lines 

downstream of LPTA's meter. 

104. There was only speculative evidence that these blockages affected 

LPTA's meter readings in April 1980. 

105. There was only speculative evidence that the sharp rise in flow 

at 6:15P.M. July 21, 1981 could indicate "surcharges" regularly causing erroneous

ly high readings by the LPTA flow meter. 

106. The average of the three LPTA monthly average daily flows for 

March, April, May 1980 equals 1.868 mgd. 

107. The LPTA mo~thly average daily flows during the three~onth period 

April, May, June 1981, computed excluding days for which there were very erratic or 

no readings, were: 1.515 mgd for April, 1.089 mgd for May, 1.168 mgd for June; 

the average of these three monthly average daily flows is 1.257 mgd. 
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108. These averages (see Finding of Fact 107) were computed from 

readings on 26 days in April 1981, thirty. (30) days in May 1981, and 26 days in 

June 1981. 

109. The LPTA average daily flow for the three4month period April to 

June 1981 (defined as in Finding of Fact 102), computed from the figures in 

Findings of Fact 107 and 108 (i.e., computed excluding "very erratic" readings 

but :including merely "erratic" readings)~ is 1. 249 mgd. 

110. It is only speculation that if LPTA's meter had been in operation, 

it would have recorded flows exceeding LPTA's allocated 1.454 mgd capacity during 

February, March, April 1981. 

111. During each month of the three-month period April to June 1981, 

there were days when the reported flow exceeded 1.454 mgd and was not labeled 

"very erratic." 

112. LPTA's flow meter was out of service from July 1980 to the 

beginning of April 1981. 

113. The total rainfall for the three4month period April to June 1981 

was 11.25 inches. 

114. With 11.25 inches of rainfall, April to June 1981 was a three

month period of seasonal wet weather. 

115. The total rainfall for the three4month period March to May 1980 

was 14.9 inches, not including 4.95 inches of snow. 

116. The flows through LPTA's system_ into the Plant, and the total 

flow through the Plant, are strongly--though not perfectly--correlated with the 

amount of rainfall, with increased rainfall associated with increased flow. 
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117. DER's brief does not mention LPTA's failure to comply with the 

I&I schedule in paragraph 1 of the CD&A as a reason for denying the Springford 

Village sewer permit application. 

118. DER's brief does not offer LPTA's failure to submit I&I progress 

reports as a reason for denying the Springford Village sewer permit application. 

119. DER's brief does claim that LPTA has not shown wet weather flows 

in its system have been sufficiently reduced by LPTA's I&I program to create 

capacity beyond the 300,000 mgd limitation. 

120. LPTA claims that its flow meters have been unreliable ever since 

they were installed, especially under high flow conditions when the meter readings 

are even higher than the actual flows. 

121. Swatara Township's flow into the Plant is obtained by subtracting 

Hummelstown's and LPTA's meter readings from the total flow into the Plant as read 

by the Plant's flow meter. 

122. This method of determining Swatara's flow has led to days when 

Swatara's flow was computed to be negative. 

123. Such negative flows are convincing evidence that there is something 

wrong with the one or all of LPTA's, Hummelstown's and STA's flow meters. 

124. The CD&A phrase "the average daily flow ••• during any consecutive 

three-month period" is not defined in the CD&A. 

125. The parti~s to the CD&A did not intend that LPTA would have to show 

its average monthly flow had not exceeded 1.454 mgd during each month of a consecu

tive three-months period. 

126. The parties to the CD&A probably intended that LPTA would have to 

show its average daily flow had not exceeded 1.454 mgd during at least one month 

of a consecutive three-month period. 
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127. Because of the extended period of time that LPTA's meter was 

out of service, the three-month period April to June 1981 was not much more 

"recent" than the three-month period March to May 1980. 

128. Mr. Marrocco correctly interpreted the CD&A in his March 4, 1980 

letter computing the number of remaining additional connections available to 

LPTA under the CD&A's 300,000 mgd limitation, except that he should have used 

35,000 gpd rather than 50,000 gpd as the amount allocated to leachate disposal. 

129. Mr. Marrocco's November 2, 1979 letter, which gave an earlier 

computation of the number of remaining additional connections available to LPTA, 

inaccurately assumed that as of October 31, 1979 LPTA already was committed to 

757 additional connections. 

130. As of October 31, 1979, the correct value of LPTA's uncommitted 

flow allocation (within the 300,000 gpd limitation) was 80,200 gpd, corresponding 

to 229 uncommitted connections available to LPTA. 

131. In a letter of June 20, 1980 to STA's engineering consultant, 

DER's James D. Miller stated unconditionally that the CD&A allows LPTA to add 

300,000 gpd in additional connections. 

132. Mr. Torok testified that a number of the developments which 

already· had WQM permits were no longer active, and suggested this fact could be 

a basis for awarding LPTA additional connections. 

133. There is no evidence that LL and Derr were in any way misled by 

DER in this matter; in particular, LL and Derr were aware, before the CD&A was 

signed, that DER had been concerned about excessive flow in the LPTA system. 
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DISCUSSION 

A. Legal Significance of the Consent Decree and Agreement 

We begin our discussion with an examination of the legal significance 

of the CD&A between LPTA and DER. The parties are in total disagreement on this 

issue. LPTA's brief argues that: 

The Department cannot base its denial of a water quality 
management permit upon provisions of a consent decree 
existing between Lower Paxton Township Authority and 
the Department. 

DER and STA argue that the CD&A is binding on LPTA and DER, as well as on appli-

cants such as LL and Intervenor Derr who are applying through LPTA for sewer 

connections to the LPTA system. 

Despite LPTA's contention, the Pennsylvania law on this issue is quite 

clear, and completely supports DER's and STA's claim that the CD&A is binding on 

LPTA and DER. For example, our Supreme Court recently has written [Pennsylvania 

Human Relations Commission v. Ammon K. Graybill, Jr., Inc. Real Estate, 482 Pa. 
I 

143, 393 A.2d 420 (1978)]: 

Although a consent decree does not represent a legal 
determination by a court or administrative tribunal of 
the matters in controversy, it nevertheless has important 
consequences. A consent decree has a~ judicata effect, 
binding the parties with the same force and effect as a 
final decree rendered after a full hearing on the merits. 
In the absence of fraud, accident or mistake, a court has 
neither the power nor the authority to modify or vary the 
terms of a consent decree. Nor is such a decree subject 
to a collateral attack (cites omitted). 

Similar statements have been made by the Pennsylvania courts and by this Board in 

cases involving appeals of DER actions taken in reliance on consent qecrees between 

DER and the appealing parties. DER v. Bethlehem Steel Corp., 469 Pa. 578, 367 A.2d 

222 (1976), DER v. Borpugh of Carlisle, 16 Pa. Cmwlth 341, 330 A.2d 293 (1974), 
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Alan Wood Steel Company v. DER, 1977 EHB 135. LPTA's brief offers no authority 

in support of its contention, quoted supra; indeed its arguments are directed 

primarily not to the legal effect of the CD&A but to the proper interpretation 

of its terms (which is an important issue to be examined below, but which is 

wholly separate from the document's legal effect). LL and Derr did not address 

this issue (of the legal effect of the CD&A) at all. Therefore we rule that the 

CD&A is binding on LPTA and DER. 

DER and STA urge us to also rule that the CD&A is binding on LL and Derr; 

STA cites Borough of Carlisle, supra, in support of this contention. We do not 

so read Borough of Carlisle and do not believe the CD&A is binding on LL and Derr-

who were neither signatories to the CD&A nor parties to the controversy the CD&A 

settled--unless the· term "binding" is given a rather broader interpretation than 

is customary. On the other hand, the CD&A certainly does bear on the merits of 

LL's and Derr's contentions in the instant appeal. The accurate delineation of 

the legal effects of the CD&A on LL and Derr is, we believe, as follows: LL and 

Derr must expect that DER--in acting on requests by LL and Derr for additional 

connections to the LPTA system--will hold LPTA to the terms of the CD&A; moreover, 

on the authority of Graybill, supra, the terms of the CD&A are not subject to 

challenge (i.e., collateral attack) by LL, Derr or any of the other parties in the 

instant appeal. 

This ruling concerning the legal effects of the CD&A on LL and Derr is 

based on the following facts. The July 27, 1979 CD&A, adopted as a final order 

of this Board on September 4, 1979, was a public document, whose terms were sum

marized in the Pennsylvania Bulletin; the Pennsylvania Bulletin notice included 

the statement (Commonwealth Exhibit 2): 
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Arrj person believing himself aggrieved by the above Settle
ment has a right to appeal to the Environmental Hearing 
Board, Blackstone Building, First Floor Annex, 112 Market 
Street, Harrisburg, Pa. 17101. Appeals must be filed 
within twenty (20) days of this publication. The Environ
mental Hearing Board is errp:Mered to approve this Settle
ment if no objection is timely made. 

Under the Board's rules, 25 Pa. Code §21. 36, and under the general rules governing 

the publication and effectiveness of Cormonwealth documents, 45 Pa. C.S.A. §904, 

1 Pa. Code §904, the aforementioned publication in the Pennsylvania Bulletin 

constituted notice of_ the CD&A to affected parties such as LL and Derr, each of 

whom had been discussing sewer connections with LPTA well before July 27, 1979 

(N.T., pp. 550-551 and 635-6). Moreover, both LL and Derr were aware before 

July 27, 1979 that DER would have to approve sewer connections to LPTA's system 

(Springford Exhibit 9, N.T. pp. 635-€); LL and Derr also were aware before 

July 27, 1979 that DER had been concerned about excessive flow in the LPTA system 

(Springford Exhibit 8, N.T. pp. 603 and 635-6). Nevertheless, LL did not appeal 

or otherwise contest the CD&A; Derr. intervened in the LPTA appeal which was re

solved by the CD&A, but withdrew as Intez:venor well before the CD&A was signed, 

and thereafter did not appeal or otherwise contest the CD&A. 1 

These rulings on the legal effects of the CD&A make it apparent that 

many of the argurrents and much of the evidence the parties have presented to the 

Eoard have little or no bearing on the merits of the instant appeal. In particu

lar, because of the specific language of the CD&A, quoted iimediate1y below, it 

is unconvincing to argue-as LPTA, LL and Derr all do-that DER has unjustifiably 

projected itself into the inner workings of the March 19, 1970 Inter-Municipal 

1 
We stress that publication of the CD&A tenns in the ~ennsylvania Bulletin is 

the key fact underlying our ruling on the effect of the CD&A on LL and Derr. The 
other facts recounted in the footnoted and two immediately preceding sentences of 
the text support the ruling and shew it is equitable, but are not necessary for 
the ruling. 
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Agreement between LPTA, STA and Hl.lillrelstown. The CD&A used the average daily 

flow allocated to LPTA in the Inter-Mtmicipa.l Agreerrent as the standard for 

deciding whether additional connections to LPTA' s system should be permitted. 

In the language of paragraph 4 of the CD&A: 

Additionally, in order to meet its burden to show a 
decrease in flow, LPTA shall show that the average daily 
flow in its system has not exceeded the capacity allocated 
to it by the agreement with Swatara Township during any 
consecutive th.ree-m:>nth period of seasonal wet weather, 
it being the express intent of this Agreement that in no _ 
instance shall any additional connections be penni tted 
which would exceed the daronstrated capacity prorated 
to LPTA. 

In view of this language, presumably freely entered into by LPTA, DER is entitled 

to "hold" LPTA to the flow capacity prorated to LPTA in the Inter-Mtmicipa.l Agree-

ment, namely 1.454 mgd (LPTA's Exhibit 14, N.T. p. 12); accordingly, an attempt 

by DER to "hold"LPTA to this 1.454 ID9"d figure specified by the CD&A cannot justi-

fiably be te.nned an effort by DER "to project itself into tr.e inner workings" of 

the Inter-Muriicipal Agreement (the language of LL's brief). rr·e have put the word 

"hold" in quotes because the precise legal ilrq;:llications of this 1.454 m;d limita

tion remain to be discussed (see especially Sections Dl, D2 and E of this 

Adjudication) • 

B. Scope of Review and Burden of Prcof 

OUr review of DER's rejection of LL's request for additional sewer 

connections to LPTA' s system is to determine whether DER has comni. tted an abuse 

of discretion or an arbitrary exercise of its duties or functions. Warren Sand 

and Gravel Company, Inc. v. DER, 20 Pa. Ctwlth 186, 341 A. 2d 556 (1975) , Piehl v. 

DER, 1979 EHB 105, Czarrbel v. DER et al., EHB Docket No. 80-152-G, (issued April 30, 

1981). DER has offered numerous reasons for taking the action presently under 
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appeal, namely the action of rejecting LL 1 s application for sewer connections to 

LPTA 1 s system. In its brief, DER-ci ting similar statements in its pre-hearing 

rrerrorandum-wri tes: 

When LPTA. submitted an application for a permit 
to extend its collection system to serve the proposed 
Springford Village developnent in .late 1980, DER refused 
the application based upon the following: 

1) Springford Village developnent was not a part 
of an approved plan to control cormections as required 
by Paragraph 2 of the 1979 CD&A; 

2} Additional flows from this developnent would 
exceed the 300,000 gpd _in Paragraph 2 of the 1979 CD&A; 
and 

3} Flows frc:m the proposed Springford Village 
developrrent would contribute to flows which are presently 
in excess of the 1.454 mgd allocated to LPTA. as exhibited 
by the three-consecuti ve-rronth wet weather period of 
March, April and May 1980. 

On the other hand, in its Novent>er 14, 1980 letter rejecting the appli-
-

cation (Springford Exhibit 23}, DER ascribed the rejection to LPTA 1 s failure to 

resolve the deficiencies described in DER 1 s October 31, 1980 letter to LPTA 

(Springford Exhibit 22} ; these deficiencies were alleged to be violations of the 

CD&A in that LPTA had exceeded its 1.454 rrgd maximum flow allocation and had not 

submitted required progress reports on I&I. On January 23, 1981, however, in a 

letter (Appellant 1 s Exhibit 4} responding to LPTA 1 s response (Appellant 1 s Exhibit 5) 

to DER 1 s October 31, 1980 letter, DER reiterated its cla.i.rns that LPTA. had failed 

to submit the required I&I progress reports and had exceeded its 1.454 mgd alloca

tion, but additionally alleged that U?TA had not irrplemented its I&I reduction 

program as per the schedule provided for in paragraph 1 of the CD&A. '!his January 23, 

1981 letter then concluqed as follows: 

Therefore, it is our .final detennination that flows 
in LPTA 1 s Beaver Creek sewer system exceeded the 1.454 rrgd 
capacity allocated to it by the service agreement with 
SWatara Township during the consecutive three-rronth period 
of March, April and May, 1980. In accordance with the 
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the provisions of paragraph 4 of the June 29, 1978 CD&A, 
the LPTA ImlSt prohibit a:ey additional connections to the 
Beaver Creek Sewer system. '!his prohibition must remain 
in effect until LPTA denonstrates in accordance with 
paragraph 3 of the CD&A that wet weather flows in the 
system have been sufficiently reduced by its I&I program 
so as to create capacity for additional connections. 

At the hearing, DER' s Mr. Marrocco, Water Quality Manager for DER' s 

Harrisburg Regional Office and the author of the aforementioned October 31, 1980 

and January 23, 1981 letters, testified as follows under direct examination 

(N.T., p. 32): 

·~ 

Q. Will you then just smmarize why the Department 
denied the sewage extension permit for Springford Village? 

A. 'lbe Department denied the permit for the Springford 
Village development because based on our review of the 
connection control plan, the 300,000 gpd of flart that was 
provided for in the CD&A was fully utilized in the plan 
submitted by the Authority LPI'A in meeting the needs of 
the existing developnents in the Township. 

There was no flart in excess of the 300,000 that could 
be allocated to a:ey of the projects that presently do not 
hold penni ts. Subsequently, we could not issue a penni t 
for those projects. 

Under cross examination Mr. Marrocco somewhat rrodified this testi.m::>ny to 

(N.T. pp. 101-102): 

Q. What were the three reasons behind the denial 
of Springford Village? 

A. The 300,000 gallons provided for in the CD&A 
had been allocated to existing projects and the Tcwnship's 
sani tacy landfill leachate flows leaving no flCM available 
for allocation to this project or a:ey other new project in 
the Township. 

SecOndly there was no indication that the infiltration/ 
inflCM program was being implemented according to the 
schedule established under the terms of the Agreerrent ••• 

The third being that I said I indicated this was a 
follow-up consideration, the flows being exceeded for those 
three rrcnths, meaning that the Township was also in viola
tion of that particular aspect of the Agreerrent in that 
they exceeded their flCM allocation for the three consecutive 
rrcnths of March, April and May of 1980. 
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Neither of these answers by Mr. Marrocco is wholly consistent with the 

November 14, 1980 and October 31, 1980 letters which led to the instant appeal, 

or with the January 23, 1981 letter inposing a "prohibition" on additional LPTA 

connections. But in any event-whether these letters (individually or collectively) 

or Mr. Marrocco's testirrcny (as phrased in one or the other of his above-quoted 

answers) are taken to state DER's reasons for rejecting LL's request for sewer 

connections to LPI'A' s system-DER is claiming that the rejection was required by 

the tenns of the CD&A. The sane claim is made by DER in the above quotation fran 

its brief (which quotation fails to mention the failure to inplement or present 

progress reports on a scheduled infiltration/inflc:M program, cited by Mr. Marrocco 

on several above-cited occasions as a reason for denying LL's pennit). It surely 

is not an abuse of discretion for DER to hold LPTA to the tenns of a consent 

decree and agreement between DER and LPI'A which has been adopted as a final order 

of this Board. Therefore, although the discrepancies between these different 

versions of DER' s reasons for rejecting LL' s permit application still may have to 

be straightened out, our review can be 1imi ted to deciding whether DER' s action 

was an abuse of discretion under the tenns of the CD&A. For this pm:pose we first 

must construe the CD&A, because the parties are not fully agreed as to its 

interpretation. On this issue, and on other issues involved in this appeal, the 

burden of proving disputed facts is on the appellants, despite LPTA' s. cla:i.ms to 

the contrary .. The Board's rules, 25 Pa. Code §"21.10l(c) (1) clearly state: 

(c) A party appealing an action of the Department shall 
have the burden of proof and burden of proceeding in the 
following cases unless otheJ:Wise ordered by the Board: 

(1) refusal to grant, issue or reissue any license 
or pennit. · 

The Board has affinned this rule in numerous adjudications, including adjudications 

of appeals which-like the instant appeal-challenged DER' s refusal to approve 
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additional conneetions to a sewer system. Raym?nd L. Butera v. DER, EHB Docket 

No. 80-114-H (March 10, 1981) , Dover Township Board of Supervisors, et al. v. DER, 

1980 EHB 124. LPTA's brief quotes the introductocy phraseology of 25 Pa. Code 

§21.101 while ignoring the more specific and wholly clear language of §21.10l's 

subsection (c) (1) quoted above. 

c. Interpretation of the Consent Decree and Agreement 

1. Use of contract law principles. The relevant tenns of the CD&A 

have been quoted in Finding of Fact 16 supra. The parties disagree as to the 

meaning of paragraph 2 of the CD&A (reproduced as Finding of Fact 16b supra) ; 

more specifica.J.ly, the parties disagree about the corrputation of the max:irmJm 

300,000 gpd of additional flow LPTA is pennitted under the CD&A. DER and STA 

maintain that· the connections. contributing to the 300, 000 gpd limitation are 

those "future ·connections" the CD&A requires LPTA to list in LPTA' s plan for 

managing future connections, namely: 

(a) connections for which pennits have already been 
issued by LPTA, (b) connections for which penni ts have 
not yet been issued by LPTA, and (c) connections on 
sewer extensions for which a water quality management 
pennit will be sought fran DERe 

In short, recogJ".izing that LPTA does not issue sewer connection penni ts 

until a pennit has been received frc:m DER (Coirlronwealth Exhibit 7, N.T. pp. 365-

366), DER and STA maintain that any sewer connection made after the CD&A was 

signed, on July 27, 1979, contributes to the canputation of the 300,000 gpd flow 

limitation on future connections. LPTA disagrees with this construction of the 

CD&A, but what LPTA believes is the correct way to canpute contributions to the 

300,000 gpd flow limitation is ·far from clear. LPTA's Manager, Joseph Torok, 
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testified it was his understanding that penni ts which had already been granted 

would not contribute to the 300,000 gpd flow limitation (N. T., p. 321) • However, 

~.r. Torok did not explain whether the "permits already granted" included all wc:l1 

permits approved by DER before July 27, 1979, or included rrerely those connection 

permits authorized by LPTA before July 27, 1979 (N.T. p. 379). 

The numbers of DER-approved ~ penni ts and LPI'A-authorized connection 

penni ts can differ because of the ccmplicated procedure Springford Village (and 

other developments) had to follow before sewer connections actually could be Com

pleted. First, it was necessacy to obtain DER approval for the preliminary concepts 

of the development, the so-called planning rrodule; the Springford Village develop

ment obtained planning rrcdule approval on March 7, 1977 (Springford Exhibit 11). 

Then it was necessacy to obtain a sewerage pennit from DER's Bureau of Water 

Quality Management (Springford Exhibit 11); the application for this permit, for 

1515 connections to LPl'A' s system, was rejected by DER on Noverrber 14, 1980, 

thereby giving rise to the present appeal. Had the w;;r.1 penni t been approved, LL 

still would have had to obtain permits for sewer connections from LPTA (N. T. , 

pp. 365-366) , as already indicated. LPl'A doesn't issue a connection permit until 

the developer has installed a sewage connection line pursuant to LPTA specifica

tions (N. T., p. 366). As a result, at arr:1 given time the n'Ul!ber of LPTA-approved 

connection penni ts nay be less than or equal to the number of DER-approved sewer 

connections, but cannot exceed the number of sewer connections DER had approved 

when it granted the WQtl pennit. As a matter of fact, on January 31, 1980 there 

were six developments for which t.r.e nurrber of LPTA-approved penni ts for sewer 

connections to LPTA' s system was less than the nurrber of connections DER had 

approved in granting a~ permit (Camrol1W'ealth Exhibit 7). 
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It follows frcrn the precedirig paragraph that if Mr. Torok's phrase 

"pe:nnits already granted" refers to~ pennits, then LPTA is maintaining only 

future connections in catego:ry (c)-of sewer connection categories (a), (b) and 

(c) listed in the CD&A-contribute to the 300,000 gpd flow limitation. If 

Mr. Torok's phrase "pe:rnri. ts already granted" instead refers :rrerely to LPTA-approved 

pennits, then future connections in categories (b) and (c) contribute to the 

300,000 gpd flow limitation (DER, it will be ranembered, maintains future connec

tions in all three categories (a), (b) and (c) contribute to the 300,000 gpd 

limitation) • In support of its interpretation of paragraph 2 of the CD&A, but 

still without clarifying which definition of "pe:rnri.ts already granted" it favors, 

LPTA offers i t:s (Appellant's) Exhibits 21 and 22. DF.R argues that these Exhibits, 

which corrprise an exchange of letters between attomeys representing LPTA and DER, 

are barred by the parol evidence rule. Appellant's Exhibits 21 and 22 were 

admitted into evidence subject to the condition that the Board would rule whether 

or not the parol evidence rule did bar these Exhibits (N.T., pp. 351-352). 

The Superior Court recently has appealed to· contract law principles, 

specifically the Restatement of Contracts, for the purpose of construing a consent 

agreement. Westinahouse Air Brake Division v. United Electric.al, Fadio and 

Machine V«:>rkers of America IDeal 610, Pa. Super. _, 440 A.2d 529 (1982). 

~is Board previously has stated that a consent order, arrived at after negotiation, 

must be regarded as a contract. Alan W::xJd Steel Co. v. DER, 1977 EHB 135. There

fore we will construe the CD&A in accordance with general principles of contract 

law, as enunciated by Pennsylvania courts. 

2. Use of parol evidence rule. The parol evidence rule only applies 

to written agreerrents which are integrated. Friestad v. Travelers Indemnity Co., 
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260 Pa. Super. 178, 393 A.2d 1212 (1978). Although the CD&A does not so state 

explicitly, it is clear-fran the willingness of LPTA and DER to have the CD&A 

adopted as a final order of this Board, as well as from the extensive testirrony 

concerning the CD&A at the hearing--that the CD&A is an integrated agree:rent, 

adopted as the final expression of the parties' intentions. Consequently the 

parol evidence rule does apply, and :implies that Appellant's Exhibit 22, a letter 

written April 24, 1979, cannot be used. to contradict the tenns of the July 27, 

1979 CD&A. As our Suprerre Court has stated, in Anerican Bank and Trust CompanY 

of Pennsylvania v. Lied, 487 Pa. 333, 409 A.2d 377 (1979): 

The usual fonnulation of the parol evidence rule fomids 
the entrance of parol evidence of antecedent or contenpor
aneous agreements, negotiations and 1mderstandings for the 
pw:pose of varying or contradicting the te:ons of a contract 
which both parties intended to represent .the definite and 
cc:rrplete statenent of their agreement~ 

On the other hand, parol evidence is admissible to resolve alternative 

possible inteJ:pretations of a contract. O'Farrell v. Steel City Piping, 266 Pa. 

Super. 219, 403 A.2d 1319 (1978). DER's and STA's protestations to the contra.cy 

notwithstanding, we find that the language of the instant CD&A concenling 

"additional connections" contributing to the 300,000 gpd limitation is capable of 

more than one interpretation. Although DER and STA argue plausibly that the plan 

for managing "future connections" [Finding of Fact 16b supra] must have been 

intended to derronstrate LPTA!s plan for keeping within its 300,000 gpd limitation, 

it cannot be gainsaid that the CD&A :nowhere explicitly states that future 

connections in any of the three categories, (a), (b), (c), listed in the plan will 

contribute to the 300, 000 gpd limitation. Even if future connections in category 

(a) "connections for which pemits have already been issu=d by LPTA" were not meant 

to be included in the 300,000 gpd limit, the plan could have asked for infonnation 

on category (a) in order to help DER check the accuracy of the info:rmation submitted 
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in catego:ry (b) "connections for which permits have not yet· been issued by LPTA." 

Consequently we rule that Appellant 1 s Exhibits 21 and 22 are admissible 

to elucidate the meaning of the CD&A, though not to contradict it. Exhibit 21 

is a letter of ?-1arch 14, 1979 fran Robert L. Knupp, LPTA 1 s counsel in this appeal, 

to John P. Krill, an assistant attorney general in DER 1 s Office of Chief Counsel. 

Relative to the "future connections" interpretation issue we have been discussing, 

Mr. Knupp wrote: 

Next, with respect to the entire intent of the Agreement 
and our .previous discussions, it is our understanding that 
the Agreerent is prospective only and would not affect 
connections which have already been approved and nodules 
submitted and approved by your Department. We W'Ould like 
to have thi,.s stated in writing in the Agreement so that 
there is no confusion as to what is meant in paragraph 5 
regarding "future connections pursuant to paragraph 2." 
We would contend that the tenn "future connections" applies 
only to those which have not previously been approved by 
your Department and hope that this is spelled out in sane 
detail. 

Appellant 1 s :Eih.ihi t 22 is Mr. Krill 1 s April 24, 19 79 reply· to Appellant 1 s Exhibit 21. 

In response.· ~ the above quotation from Exhibit 21, Mr. Krill wrote: 

Regarding the status of nodules already submitted and 
approved by the Department, we agree with the staterrent in 
your letter. Planning m::x:1ules previously approved by DER 
will not ha'\~ that appro·val revoked by DER. Likewise, 
connections for which building penni ts have already been 
issued will not be affected by any detennination by DER. 

UnfortunatelY:, we do not find this exchange between Mr. Knupp and Mr. 

Krill very helpful tc:Mard. the desired elucidation of the CD&A. Paragraph 5 of 

the CD&A, as finally agreed to, reads: 

5. DER shall imnediately issue the Water Quality 
Management Penni t perta:in.ing to the development in which 
the intervenor, Michael Tulli, also known as Mike Tulli, 
General Contractor, has an interest. Upon issuance of 
this and other permits, it shall be the sole duty of LPTA 
to allocate the connections to its system within the flow 
limit specified in Paragraph 2 of this agreement. 

' 
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Evidently Mr. Knupp's March 14, 1979 letter is referring to a version of the 

CD&A which is quite different from the CD&A finally agreed to on July 27, 1979. 

There is no way to kncM precisely hew the phrase "future connections pursuant 

to paragraph 2" was used in that earlier version of the CD&A, nor can we judge 

how much the rreaning of "future connections" may have altered during the negotia-

tions between the parties from April 24, 1979 (the date of Mr. Krill's letter) 

to July 27, 1979. As DER points out, although Mr. Krill was called by LPTA to 

authenticate Appellant's Exhibits 21 and 22, he was not asked how the represent

ations in Exhibits 21 and 22 related to the final fonn of the CD&A (N.T., pp. 308-

310) • Under the circumstances, we conclude that the language of Mr. Krill's 

letter, quoted above, is at best very weak evidence against DER' s interpretation 

of the future connections contr:ibuting to the 300,000 gpd limitation. 2 

2 We have put the matter in this negative way, namely "is at best weak evidence 
against DER' s interpretation" because, as explained above, we are not certain 
what LPTA's interpretation is. In fact, LPTA's reliance on Mr. Krill's letter, 
Appellant's Exhibit 22, only further obscures the already clouded problem (recall 
our analysis of r.rr. Torok's test:inony concerning "penni.ts already granted".) of 
deciding just what interpretation of "future connections" contributing to the 
300,000 gpd limitation is favored by LPTA itself. The last sentence of the above 
quotation from Mr. Krill's letter speaks of connections for which ''building penni ts 
have already been issued" ; since there is oo reason to believe that "building 
pennits" are the same as sewer connection permits, it is totally unclear how the 
connections Mr. Krill says ''will not be affected by any detennination by DER11 

relate to Mr. Torok's connections on "pe:cn:i.ts already granted. 11 Mr. Krill also 
states that "planning :rrodules previously approved by DER will not have that 
approval revoked by DER, 11 but it is far fran apparent what bearing this assertion
whieh makes no explicit reference to connections and seemingly was made by Mr. Krill 
in response to the first sentence in the above quotation from Mr. Knupp's letter
has on the interpretation of the CD&A's 300,000 gpd limitation. Nevertheless DER'_s 
brief seemingly assumes that LPTA--on the strength of this "planning nodule" 
assertion in Mr. Krill's letter-is maintaining that future connections in planning 
:rrodules already approved by DER do not contr:ibute to the 300 , 000 gpd 1imi t. 'Mlat 
LPTA actually does maintain in this regard is uncertain, as has been explained; on 
DER' s assumption, however, LPTA would be maintaining that even some future 
connections in category (c) [recall the quotation fran Finding of Fact 16b supr~ 
must be excluded from the 300,000 gpd 1imi. t, because· proposed developnents can ob
tain planning :rrodule approval fran DER well before seeking a ~ sewerage penni t 
(as did Spri.rlgford Village itself, see Springford Exhibit 11). 
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3. The extrinsic evidence bearing on the 300,000 gpd limitation clause. 

As a matter of fact, the weight of the extrinsic evidence bearing on the interpre-

tation of the CD&A' s 300,000 gpd limitation clause supports DER' s interpretation. 

On October 5, 1979, Mr. Torok, filing "[ Pj ursuant to our recent Consent Decree 

and Agreement," sent DER a schedule of all Wa~ Quality Managenent Permits issued 

and proposed as of Septerrber 30, 1979 involving flav to the STA Plant (Corrtron

wealth Exhibit 5). For each approved WCM permit this schedule included a break-

down into LPI'A perm:i. ts already issued, LPI'A penni ts to be issued, sE!Wer connections 

already made, and the proposed numbers of future connections in the fourth quarter 

of 1979 and in succeeding years; a similar breakdc:Mn was p~ded for developm:nts 

which had not yet received vi.::J1 penni.ts, including Springford Village. DER's 

Mr. Marrocco replied to Mr. Torok on NJvember 2, 1979 (Conm:>nwealth Exhibit 6), 

raising inter alia "the following concerns" about Mr. Torok's October 5, 19 79 

letter: 
:; 

2. Projected flavs through 19 84 on sE!Wers already penni tted 
by the Department total approximately 265,000 gallons. Con
sidering the fact that Penn Grant Hills and Windsor ~..anor are 
not factored into your schedule, this flow closely approxi
mates the 300,000 gallon limitation stipulated in the 

· agreement. 
3. We are aware that the Township is considering routing 
leachate flows from the landfill to the swatara Township 
sewage treatment plant. If this becanes a reality, an 
additional 50,000 gallons of capacity will be ccmnitted •.• 

Your projected flow. of 265,000 gpd from existing develop
ments plus the 50, 000 gpd of landfill leachate will exceed 
the 300,000 gpd flow Umitation stipulated in the agreement ••• 

This language of .Mr. Marrocco's unmistakably indicates that connections 

on sewers already pennitted py the Department contribute to the 300,000 gpd flow 

limitation. Arrj possible doubt that this meaning attaches to Mr. Marrocco's 

language is dissipated by Mr. Marrocco's explanation of how he arrived at the 

265,000 gpd figure mentioned in his letter. Mr. Marrocco testified (N.T., P.· 23): 
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That figure was arrived at s:imply by adding the 
nurrber of connections that the Authority proposed to 
make to its system for the years 1979 through 1984 
and rrru.l.tiplying that nuni::>er times 350 gallons per con
nection or EDU. 

A relevant portion of the schedule enclosed with Conm:mwealth Exhibit 5, for 

developments which already had ~ sewerage pennits as of Septenber 30, 1979, 

reads as follCMS: 

DEVELOPMENT NAME PRELIMINARY EsriMATED 
FU'.I'O'RE CONNECI'IONS 

4th Quarter 
1979 1980 1981 1982 1983 1984 

Country Village II 4 5 5 0 0 0 

Evbuna Gardens 7 10 10 0 0 0 

Fair lane 8 10 10 10 10 0 

Heatherfield I 8 20 20 20 10 0 

Heatherfield-Lopax Rd Ext 9 20 20 20 10 0 

Heatherfield III 100 58 0 0 0 0 

Locust Grove 2 6 0 0 0 0 

Meadowbrook 4 30 30 30 30 28 

Michael Miller 0 8 8 0 0 0 

Penn Grant Hills 0 no inforrna. tion available 

Rockford Heights 4 10 10 14 0 0 

WindSor Manor 0 no information available 

Westford Crossing 0 26 26 29 29 29 

Adding the numbers of preli.minary estimated future connections for these DER-

pennitted developments yields a total of 757 estirna~ future connections. Multi

plying 757 by 350 yields 264,950 gallons, which is within 50 gallons of the 
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"approximately" 265,000 gallon figure Mr. Marrocco quotes in his Noverrber 2, 1979 

letter (Connonwealth Exhibit 6). 

Examination of Ccmtonwealth Exhibit 5 further shews that for the last 

six developments ·listed above, fran Meadowbrook through Westford Crossing, LPTA 

had not yet issued all the sewer connection penni ts it had agreed to issue; for 

the remaining sewer developments listed above, no LPTA permits remained to be 

issued. Therefore, if-as one version of Mr. Torok 1 s intended "permits already 

granted" would have it-connections for which permits already had been issued by 

LPTA [category (a} of the sewer connection categories listed in Finding of Fact 

160] were to be excluded fran the 300,000 limitation, the estimated future 

connections for the first seven developments listed above should not have been 

included in the tally leading to the above 757 total. Excluding these first seven 

developments (Country Village II through Iacust Grove} from the tally would have 

yielded a total of only 345 estimated future connections, a value which when 

3 
multiplied by 350 gallons equals only 120,750 gallons.,. far short of the 265,000 

gallon figure Mr. Marrocco quotes. If all already approved W0-1 sewer penni ts 

fall under Mr. Marrocco's "pennits already granted" language, then none of the 

thirteen developments listed above should have been included in Mr. Marrocco 1 s 

tally; in that event Mr. Marrocco should have confined himself to adding the 

estimated future connections for develq;:ments which, like Springford Village, 

had not yet received a WQ-1 sewerage pennit (these .,.;ould be future sewer connections 

in catego:ry (c) of the three categories listed in Finding of Fact 16b). 

Despite the fact that Mr. Marrocco plainly wrote Mr. Torok (in Ccmron

wealth Exhibit 6) that he was totaling projected flows through 1984 on sewers 

3 This result follows from application of elenentary addition and multiplication 
to the last six rows of the Table reproduced al::ove, these being manipulations 
of which we believe the Board is entitled to take official notice. 
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already pennitted by the Depart:Irent, and despite the added ·fact that excluding 

future connections for "permits already granted" (Mr. Torok's own words in his 

testinony, N.T. p. 321) would have led to a much lCMer figure than the 265,000 

gallons Mr. Marrocco quoted for Mr. Torok's "projected flCM ••• from existing 

developments," there is no evidence that Mr. Torok challenged Mr. Mar:rocco' s 

canputation of the 265,000 figure in any reasonable time period after Noverrber 2, 

1979. Mr. Marrocco testified that ·DER had never received a response from 

Mr. Torok to Mr. Marrocco's Noverrber 2, 1979 letter (N.T., pp. 33-34). Mr. Torok 

testified that he had responded orally, but not in writing, to the Noverrber 2, 

1979 letter, but gave no indication that his oral discussions with Mr. Marrocco 

had objected to Mr. Marrocco's ·c:anputation of the 265,000 gpd figure (N.T., 

pp. 330-331). 

Mr. Marrocco's Noverrber 2, 1979 cc:mputation of the 265,000 gpd figure 

was consistent with DER's interpretation of the CD&A, namely that any sewer· 

connections made after the CD&A was signed-including sewer connections for vmich 

penni ts already had been issued by LPTA--contriliute to the 300,000 gpd flCM 

limitation on future connections. We infer that in Noverrber 19 79, not very long 

after the CD&A had been signed on July 27, 1979, Mr. Torok was content to accept 

DER' s interpretation of the CD&A. 

This inference is bolstered by Comronwealth Exhibits 7 and 8. On 

February 20, 1980, Mr. To;rok-again "pursuant to our CD&A"-sent Mr. Marrocco 

a revised schedule setting forth proposed connections for this drainage area 

for the quarter ending January 31, 1980 (COrmonwealth Emibit 7); this letter 

still said nothing about Mr. Marrocco's canputation of his 265,000 gpd figure. 

The February 20, 1980 schedule was responded to by Mr. Marrocco in a letter to 

Mr. Torok dated March 4, 1980 (Ccmronwealth Exhibit 8). This response of 
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Mr. Marrocco's quantitatively analyzed the Janua.zy 31, 1980 schedule in much the 

same way as in Mr. Marrocco's Noverrber 2, 1979 analysis of Mr. Torok's October 5, 

1979 schedule. In particular, the March 4, 1980 letter states: 

1. As of October. 31, 1979 the Authority had 528 connection 
penni.ts outstanding, representing a potential flow of 
184,800 gpd. 

There was no direct testinony by Mr. Marrocco explaining ha-r he arrived 

at the figures just quoted, but they can be readily derived from the schedule in 

Ccmronwealth Exhibit 7. The total number of LPTA penni.ts issued, for developments 

already possessing ~ penni ts (the same thirteen developrrents listed in the Table 

fran COrmonweaJ..th Exhibit 5 reproduced above) is given as 4304. The total number 

of actual connections as of October 31, 1979 is stated to be 3776. The difference 

between 4304 and 3776 is precisely 528 which, when multiplied by 350 gallons per 

connection, yields 184,800 gallons. Evidently Mr. Marrocco, on March 4, 1980, 

again was asse~g that future connections of sewers already possessing LPTA pennits 

would contribute to the 300, COO gpd lind. tation. Again there is no evidence that 

~..r. Torok challenged this c:orrputation of Mr. Marrocco's in any reasonable t:ine period 

after receiving this March 4, ·1980 letter. Mr. Torok testified that he responded 

orally but not in writing to the March 4, 1980 letter; Mr. Torok did not state that 

he had challenged the 184, 800 gpd figure, although he did challenge Mr. Marrocco's 

March 4, 1980 assertion that (N.T., p. 331): 

2. The Authority has allocated 50,000 gpd to the IDwer 
Paxton Township for landfill leachate disposal. 

In other words, in March 1980, as in November 19 79, Mr. Torok was content to accept 

the DER and STA interpretation of the CD&A. 

4. Construction of the 300,000 gpd limitation claus~. As we already 

have rriled, whatever construction we adopt for the disputed clauses specifying the 

future connections contributing to the 300,000 gpd limitation must be consistent 
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with general principles of contract law. In particular, as the Superior Court 

very recently has stated in Westinghouse Air Brake supra: 

When interpreting a consent decree, or any other 
agreement, words nrust be read in context. The decree 
must be read as a whole, each of its provisions being 
interpreted together with its other provisions. 

Reading the CD&A as a whole, its overall intent clearly was to prevent 

future overloading of the Plant. Insisting that all future connections, whether 

previously pennitted or not, must be kept within a 300,000 gpd flow limit, is 

consistent with this intent; if anything, it would be less consistent with this 

intent to exclude fran the fl.ow limit any possibly very large class of future 

connections. More specifically, excluding projec~ future· connections from the 

flow limit rrerely because the corresponding not yet connected sewers had received 

WCJ-1 or LPTA pennits before the CD&A was signed obviously risks overloading nore 

than does keeping such future connections within the tally of connections contributing 

to the flow limit. In other words, if anything the DER and STA interpretation .of 

the 300,000. gpd limitations clause is nore consistent with our perceived intent of 

the CD&A than any of the possible interpretations LPTA may be favoring. The 

extrinsic evidence bearing on this matter weighs heavily in favor of DER' s interpre-

tation, as we have discussed at length. Therefore this Board will adopt DER's 

interpretation of the disputed 300,000 gpd limitation clauses. To be specific, 

we find that tmder the CD&A all future conneetions, in any of the three categories 

(a}-(c) listed in Finding of Fact 16b, contribute to the 300,000 gpd limitation 

the CD&A :i.rrpJses on LPTA. 

5. Construction of the CD&A language concerning gpd per connection. 

In ~uting the additional flow produced by sorre specified number of 

future connections, e.g., the 757 future connections listed in the Table reproduced 

supra from Corrrronwealth Exhibit 5, it is necessary to have a figure for the expected 
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gallons of daily flow produced by a single sewer connection. The Figure used by 

Mr. Marrocco in his analysis of Mr. Torok's schedules (Cornronweal t11; Exhibits 5 and 

7) was 350 gpd per connection; in this way, as explained earlier, 757 additional 

connections were estimated by Mr. Marrocco to yield 265,000 gpd of additional fla.-1. 

LPTA, LL and Derr have challenged this 350 gpd per connection figure; they claim 

that Mr. Marrocco should have used a much smaller figure than 350 gpd per connection. 

This contention, if accepted, would mean that the 300,000 gpd limitation .inp:>sed 

by the CD&A could acccmroda.te many nore future connections than DER carrputes. 

As with the issue of the interpretation of the 300,000 gpd limitation 

clause in the CD~, the reasons for objecting to this 350 gpd per connection figure 

are not well articulated by the objectors. Although there was considerable testi

nony on the issue of how to ccmpute flow per connection, aiia. although LPTA, LL and 

Derr all had proposed Findings of Fact on this issue (see, e.g., LPTA's proposed 

Findings of Fact 75-77), neither LPTA, LL nor Derr devoted any attention to this 

issue in the Argument sections of their briefs. However, we see no way for this 

LPTA-LL-Derr contention to be mer:L torious. 

Fact 16d): 

The CD&A defines the te:on "connection" as follows (recall Finding of 

A "connection" shall mean an individual dwelling unit 
or the equivalent fla.-1 fran a ccmnercial or industrial 
facility. 

The phrase "individual dwelling unit" is not defined in the CD&A, nor have the 

parties devoted any attention to its definition. The parties regularly have 

enployed the te:on "equivalent dwelling unit," abbreviated as EDU. Moreover, the 

parties appear to have agreed-as evidenced, e.g., by Ccmronwealth Exhibits 5 

through 8-that the number of available sewer connections in a development equals 
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the number of penni.tted EDU's. In other words, the parties appear to agree that 

whenever LPTA adds a sewer connection, it si.rmJ.l.taneously is adding the fl<::1N contri-

bution of one EDU to its system. Moreover, there is ro ·roan for misinterpreting 

the CD&A language relative to the flow contribution from one EDU (see Finding of 

Fact 16d): 

For the purposes of applyin:J standards to the 
preceding paragraphs regarding flow and additional 
proposed connections, one hundred (100) gallons per 
person per day, or 350 gpd per EDU, shall be used as 
a guideline for residential development ••• 

'Iherefore, for reasons which have been discussed in connection with the 

construction of the 300,000 gpd limitation clause, we rule that extrinsic evidence 

concerning the "correct" valUe of the flow per EDU is inadmissible in the instant 

appeal; for exan'ple, we rule inadmissible testim::my by Han:y c. Herbert, an expert 

witness, that actually measured flows corresponded to less than 190 gpd per EDU 

(N. T., p. 457. We further rule that Mr. Marrocco 1 s use of the figure 350 gpd per 

connection to COI"CpUte the additional flow associated with proposed additional 

connections was justified, recognizing that the parties have agreed the addition 

of a sewer connection adds the fl<::1N contribution of one EDU. 

The CD&A does not specify h<::1N to cort1?Ute the number of EDU 1 s a proposed 

residential development will produce. Consequently testim:my on this question is 

admissible. 'Ihere is no doubt that the cort1?Utation is complica~ and leaves 

considerable roc:m for error; in essence it is necessary to decide how many persons 

will reside in the development and how many gpd the average person will use 

(N.T., pp. 94-97 and 615-617; see also Springford Exhibit 24). However, the 

numbers of EDU 1 s associated with the already pennitted developments listed in 

the Table supra-which numbers fonned the underlying basis for the calculations 

in Mr. Marrocco 1 s letters of November 2, 1979 (Ccmronweal th Exhibit 6) and March 4, 

1980 (Cormonwealth Exhibit 8)--were furnished DERby LPTA 1 s Mr. Torok (see 
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Ccmronwealth Exhibits 5 and 7). DER simply accepted' these numbers of EDU's, 

without even checking the ~utations (N.T., pp. 95-97). Consequently it is 

surprising that LPTA feels it Can object to Mr. Marrocco's use of these nurrbers 

of EDO' s for pennitted developrrents in his flow estimates (CcrmDnwealth Exhibits. 

6 and 8). 

Nevertheless LPl'A seemingly does object (though only rather indirectly) 

to the numbers of EDU' s for penni tted developrrents furnished Mr. Marrocco by 

Mr. Torok. Namely, LPTA-and LL and Derr-point to testi.Irony by Mr. Hemert that 

many of the EDU' s in !DWer Paxton Township are associated with apart:Irent units 

(N.T., pp. 467 and 495-496), with the consequent implication that Mr. Torok's 

numbers of EDU' s are too high; if the numbers of EDU' s used by Mr. Marrocco are 

too high, then his estimate of the flc:M already ccmni. tted to previous sewer con-

nections also will be too high. However, the fact that sane dwelling units were 

apartments presumably was taken into account when the numbers of EDU's associated 

with the pennitted developments were canputed originally (N.T. pp. 94-97 and 330). 

No evidence calling into question any of the specific calculations of the numbers 

of EDU' s for penni tted develq:ments listed by Mr. Torok in Corm'onweal th Exhibits 

5 and 7 was presented at the hearing. Therefore we rule that LPl'A has not met 

its burden of showing that these numbers of EDU's should be altered; corresponding-

ly, DER' s use of these numbers of EDU' s for penni tted developrrents in its flow 

calculations was not an abuse of discretion. 

On the other hand, there was considerable testi.Irony that 1515, the originally 

carrputed number of EDU' s for Springford Village (Cc:mronweal th Exhibits 5 and 7) was 

much too high and -should have been stated as 89 3 (Springford Exhibit 24, N. T. , 

4 
pp. 615-617). The assumptions concerning numbers of residents and average flow 

4 
Incidentally, the calculation in Springford Exhibit 24 first estimates the number 

of residents and the average daily flc:M per resident in various types of residential 
(Footnote continued on Page 40) 



per resident underlying this new 893 figure are detailed in Springford Exhibit 24, 

but were not well substantiated by LL's expert witness James Haney-who only could 

say he was relying on "recent flow info:rmation" and "recent census data" not pro-

duced at the hearing (N.T., pp. 629-6-30). But even if LL met its burden of showing 

the number of EDU' s for Springford Village should be 89 3, which we doubt LL did, 

the showing is quite i.rrmaterial to the instant appeal. As we have explained 

earlier (see section B supra) , DER' s reasons for deeying the Springford Village 

permit application have varied, but always have rested on claimed requirements of 

the CD&A. The fact that the number of EDU's for Springford Village should be 893 

rather than 1515, even if proved, would not indict any of DER's reasons for deey-

ing Springford Village its w,)4 permit, nor would that fact nodify the reasoning 

in Mr. Marrocco's March 4, 1980 letter (Conm:>nwealth Exhibit 8) wherein he found 

objectionable a request for merely 163 new connections on developments (such as 

Springford Village) not yet permitted by DER; 163 is far smaller than either 893 

or 1515. 

In sumnary, we rule that for the purposes of this appeal the additional 

flow corresponding to one additional sewer connection is 350 gpd, the arrount of 

flow specified by the CD&A for one EDU. We further rule that use of 350 gpd per 

connection in the calculations perfo:rmed by Mr. Marrocco in Corrm:mweal th Exhibits 

6 and 8, and his reliance on Mr. Torok's nurrbers of EDU' s for penni tted developnents, 

did not constitute an abuse of discretion by DER. 

-
(Footnote 4 continued) 
units, and then converts this flow to EDU's using the figure 350 gpd per EDU. If 
this method of computing the Illli!'ber of EDU' s for a proposed development was the one 
employed to obtain each of the EDU values quoted by Mr. Torok in his schedules . 
(Corcroc>nwealth Exhibits 5 and 7), then there can be no quarrel whatsoever with the 
use of 350 gpd per EDU to convert EDU's to gallons of flow; with this method of 
ccnputing the EDU's for a proposed develq:rnent, multiplying the number of EDU's by 
350 IreJ;ely recaptures the original flow estimate fran which the number of EDU's was 
obtained via division by 35.0. Mr. Marrocco, who testified that under all circum
stances one· EDU corresponds to 350 gpd, probably had in mind this justification for 
using the 350 gpd figure, but did not unmistakably articulate the basis for his 
assertion (N.T., pp. 94-96). 
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D. Alleged Failures to Con]?lY with the CD&A 

Much of the evidence presented in the instant appeal already has been 

discussed. The remaining evidence relevant to the parties' efforts to rebut or 

support DER's claimed reasons (described in Section B supra) for denying the 

Springford Village pe:rmit application IlCJW will be examined. As will be seen, in 

making this examination we again will be confronted by the need to construe the 

LPTA, which is unfortunately replete with anbigui ties. 

1. Whether IJ?TA's average daily flow during March to May 1980 was excessive. 

As discussed in Section B supra, DER' s brief, Mr. Marrocco's testi.rrony and 

Mr. Marrocco's October 31, 1980 letter to IJ?TA (Springford :Exhibit 22) all claimed 

that LPTA had exceeded the 1.454 ngd maximum flow capacity allocated to LPI'A under 

the CD&A. In support of this claim DER presented records of the daily flow from 

LPI'A' s syt~ into the Plant during the rronths of March, April and May 1980 (Ccrmon

wealth Exhibit 9, N.T. pp. 120-121). According to DER, these records show that the 

rronthly average daily flow into the Plant from LPTA's system was 1. 711 ngd in March 

1980, 2.044 mgd in April 1980, and 1.850 mgd in May 1980 (N.T., pp. 124-126 and 144). 

The rronths of March, April and May were te:cned seasonally wet weather periods by 

DER's witnesses (N.T., pp. 80 and 165-166), a characterization not challenged by 

LPTA (N.T., p. 304) and borne out by examination of records showing .the average 

rainfall during each rronth of 19 80 (Swatara Exhibit 4) • DER therefore maintains 

it flas derronstrated LPTA violated the language from paragraph 4 of the CD&A quoted 

in Section A supra (see Finding of Fact 16e). 

LPTA challenges this conclusion of DER' s on a number of counts. First 

LPTA points out that the just quoted values for the rronthly average daily flows in 

March, April and May 1980 were canputed by emitting those flow readings which were 

deemed to be "very erratic" (N.T., pp. 122-123); LPTA i.nplies this omission makes 
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the reported rconthly averages suspect. However, the decision that a reading was 

very erratic was made solely by examining the fluctuations in the meter reading 

(N. T. , p. 122) • There was no test:inony to indicate the decision to tenn a reading 

"very erratic" and thereby eliminate it from the m::mthly average was biased in airJ 

way· by an intent to increase the I.J?TA rconthly average daily flows; in fact, 
-

examination of Cc:mtDnwealth Exhibit 9 clearly shows that the emitted days a.lnost 

always were recorded as having very high I.J?TA flows, so that their inclusion in 

the average would have produced rconthly average daily flows even higher than the 

values DER cited. 5 Thus this challenge to DER' s reported rconthly average daily flows 

for March, April, May 1980, to the effect that the "very erratic" days should not 

have been anitted when ccmputing the rconthly average flows, surely does· not meet 

LPTA' s burden, which-in addition to I.J?TA' s general burden -to prove disputed facts-

here specifically includes LPTA' s obligation, according to the CD&A, to: 

show that the average daily flow in its system has not exceeded 
the capacity allocated to it by the agreement with swatara 
Township during airJ consecutive three-m::mth period of seasonal 
wet weather. 

5 This assertion was made by Mr. Marrocco (N.T., p. 58), and is easily verified from 
· Cormonwealth Exhibit 9 with the aid of elercentary arithrretic which-as we have 

previously remarked (Footnote 3)--we believe the Board is entitled to enploy. In fact, 
failure to eliminate the "very erratic" days in March 1980 appears to have been the 
error which caused DER to first report the average flow for that rconth was 2.118 mgd 
instead of the correct lower value of 1. 711 mgd we have quoted in the text of this 
adjudication (see N.T., pp. 124-126 and 138 along with Cormonwealth Exhibit 9). The 
total flow of 65.660 million gallons shCMn for I.J?TA in March 1980 (in Ccm:ronwealth 
Exhibit 9) yields 2.118 mgd when divided by 31; when this total is reduced by the 
flows on "very erratic" days and the resultant smaller flow is divided by 25 (the 
correct nt:nnber of days to use, see i.mnediately below), the correct value 1. 711 is ob
tained. We also remark that the number of excluded days was not large: six in March 
1980, three in April 1980, and six in May 1980, meaning the averages were based on 
25 days for March 1980, 27 days for April 1980 and 25 days for May 1980. LPTA's pro
posed Finding of Fact #30, to the effect that DER's m::mthly avera,ges were based on 
only 12 days in March 1980, 18 days in April 1980 and 14 days in May 1980 is a mis
reading of DER' s witness Michael Kreiser's test:inony, which in all fairness we must 
admit was very. confusing. Mr. Kreiser did say (N.T., p. 127, line 15) that the numl?er 
of excluded days in May 1980 was six, as we have stated; that this is the correct 
number of excluded days for May 1980 can be seen directly from COrmonwealth Exhibit 9, 
which speaks for itself-Mr. Kreiser's testi.rrony was not really needed on this score. 
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LPTA also maintains that if "very erratic" days are to be excluded 

fran the rronthly average daily flow canputations, then days labeled "erratic" 

meter readings should be excluded as well. If "erratic" as well as "very erratic" 

LPTA flows are excluded, the LPTA rronthly average daily flows (as computed by 

Mr. Haney, a consulting engineer for LPTA called as a witness by LL) become: 
-

1.369 mgd for March 1980, 1.726 mgd for April 1980 and 1.812 mgd for May 1980 

(N.T., pp. 177-178); these computations were made using 18 reliable (neither 

"erratic" nor "very erratic") days for March, 17 reliable days. for April and 23 

reliable days for May. These average flows for April and May 1980 still are above 

the 1.454 m;d maximum allowable flow; the value 1.369 m;d for March 1980 is within 
'"· 

the pennissible limit. IPI'A claims (we infer, its brief never explicitly so states) 
•· 

that the 1.369 m;d March 1980 average daily flow figure suffices to make its 

required showing (paragraph 4 of the CD&A, Finding of Fact 16e) that the average 

daily flow in:.the IiPTA system has not exceeded 1.454 m;d during a consecutive 

three-rronth period of seasonal wet weather. 

It can be argued that LPTA is estopped from· challenging the "erratic" 

readings, because the LPTA flow data in Ccrmonwealth Exhibit 9 are obtained fran 

LPTA's CMI1 equipment (N.T., p. 121); indeed, during July 1980 to April 1981 LPTA 

rerroved its flow meter for servicing, leaving STA and DER with no data whatsoever 

for LPTA' s flow during that period (N. T., p. 131) • Even if LPTA is not so estopped, 

it is LPTA's burden to derronstrate that both "erratic" and "very erratic" readings 

should be excluded; LPI'A did not meet this burden. DER' s Mr. Kreiser testified 

that an "erratic" reading was erratic only during a small portion of a day and 

therefore would cause very little error (less than one perq:mt} in the recorded 

daily flow (N.T., pp. 122-123). Although this testirrony of Mr. Kreiser's is not 
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very convincing, it is at least as convincing as the opposing testim:my offered 

by Mr. Haney, a consulting engineer for LPTA called as a witness by LL; all Mr. 

Haney did was to offer his opinion, without arry rationale, that the mere labeling 

"erratic" made a reading too suspect to be included. Therefore the claim of 

LPI'A's described in the preceding paragraph, based on exclusion of "erratic" as 

well as "very erratic" readings, nrust be rejected. 

LPTA offered evidence that on July 20, 1981 blockages were observed in 

STA's lines downstream of LPTA's meter (N.T., pp. 202-206). According to LPTA, 

these· blockages would produce "surcharges" causing LPTA' s meters to read a higher 

flow than the ano1.mt of sewage flow actually passing through the meter (N. T. , p. 212) • 

However, there was no quantitative testi.m::my as to the magnitude of the "surcharge" 

effect on LPTA's readings (N.T., p. 218), nor could it be said whether the obsetved 

blockages were present in April 1980 (N.T., p. 207). We deem this blockage evidence 

insufficient to support any reduction of the average rronthly flews (1. 711 mgd for 

March 1980, 2.044 ngd for April 1980 and 1.850 mgd for May 1980) whose computations 

were described supra. The evidence presented by LPTA concerning the possible 

significance of a very sharp flow rise about 6:15 P.M. J1.me 21, 1981 (N.T., pp. 249-

252 and 654-656) is rejected-insofar as it is intended to show the 1.454 mgd 

limitation was not exceeded in March to May 1980-for similar reasons. 

LPI'A also raises broader objections (than the blockages just discussed) 

to the accuracy of the flow data in Ccmronwealth Exhibit 9; if sustained, these 

objections would cast doubt on any inferences DER or this Board drew from those 

data. LPI'A, pointing to ananalies in cxxrputed SWatara Township flows, argues that 

its meters were generally 1.mreliable when the March, April, May 19 80 flow data were 

obtained (N.T., pp. 142-143). We believe LPI'A well might be estopped from making 

this obj ecti.on to data obtained fran LPI'A' s own meters, which when taken were not 
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identified as "very erratic," i.e., "too unreliable to be used." However, even if 

this argument of LPTA's is accepted, there is no advantage to LPI'A. As we have 

explained, it was LPTA's burden to show its average daily flow in any consecutive 

three-m::mth wet weather period, e.g., March, April, May 1980, did not exceed 

1.454 rrgd; without reliable data to point to, LP'l'A hardly can meet this burden. 

We conclude that insofar as the three-rronth period March, April, May 1980 

is concerned,· LPI'A has not sustained its burden of showing the average daily flow 

in the LPTA system did not exceed 1.454 rrgd. Rather, we find DER has shown, by the 

weight of the evidence, that the average daily flow during this thre&-rronth period 

significantly exceeded 1.454 mgd. 

•· 
2. Whether the results for March to May 1980 should be discormted in 

the light of flow data for April to Jrme 1981. However, LPI'A also has presented 

evidence on the flows through its system during a later three-m:>nth period, namely 

April through;;June 1981. During this three-rronth period, the IPTA IIDnthly average 

daily flows, cextputed omitting "very erratic" readings but including "erraticn 
\ 

readings, were 1.515 mgd for April 1981, 1.089 rrgd for May and 1.168 for Jrme 

(N.T. 1 pp. 153-155, Carrrronwealth Exhibit 10, Appellant's Exhibits 10 and 11). 

These nonthly average daily flows were corrg;>uted fran flow readings on 26 days in 

April 1981, thirty (30) days in May 1981 and 26 days in Jrme 1981, as is evident 

from the notations on the faces of these Exhibits. The IIDnthl y average daily flows 

just quoted are well below 1. 454 rrgd for May and June 1981, and only very slightly 

above 1. 454 mgd (four percent) for April 1981. 

To assess the significance of the figures imrediately supra, the Board 

must construe the phrase "the average daily flow ••• during any consecutive three-

IIDnth period" employed in paragraph 4 of the CD&A; we need to decide what precisely 

is LPTA' s burden tmder this phraseology 1 which is not ~fined in the CD&A. There 

are four reasonable possibilities, namely that tmder the CD&A it is LPI'A's burden 
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to shO'N: 

(1) its nonthly average daily flO"N has not exceeded 1. 454 mgd 
during each nonth of a consecutive three-nonth period; or 

(2) its nonthly average daily flO"N has not exceeded 1.454 mgd 
during at least one nonth of a consecutive three-rronth period; or 

( 3) the average of the thl:ee rronthly average daily flows in a 
consecutive three-rronth period has not exceeded 1 .. 454 mgd; or 

( 4) the three-rronth average daily flow-defined as the total 
flO"N recorded by "reliable" readings during a consecutive three-rronth period 
divided by the total number of "reliable" readings-has not exceeded 1.454 mgd. 

The testinony on this issue during the hearings was confusing and not 

wholly to the :point. In its atten;>t to shO'N that LPTA's flO'N during March, April, 

May 1980 was excessive (discussed in Section Dl supra) DER·presented testinony to 

the effect that LPTA's nonthly average daily flO'N had exceeded 1.454 mgd in each 

nonth March to May 19 80; DER did not offer evidence on the averages denoted by ( 3) 

and (4) above. Thus this March to May 1980 testinony of DER's suggests that DER 

believed LPI'A's burden is the one designated by {2) above, because to counter this 

burden DER took pains to derronstrate there was no nonth in the three-rronths period 

for which the rronthly average daily flO"N was less than 1.454 mgd. This interpretation 

of LPI'A's burden under the CD&A, namely that LPI'A's burden is the one denoted by (2) 

supra, also is consistent· with the plain meaning of the definition of hydraulic 

overload in 25 Pa. Code §94.1, whose language the CD&A appears to be imitating: 

Hydraulic Overload- The condition that occurs when the 
hydraulic portion of the load, as measured by the average daily 
flO'N entering a plant, exceeds the average daily flO'N upon which 
the penni t and the plant design are based during eacq rronth of 
a recent three rronth period or when the flO'N in any portion of 
the system exceeds its hydraulic carrying capacity. · 

Other testinony presented at the hearing, hO"Never (see, e.g., N.T. pp. 457-460 and 

Appellant's Exhibit 6 as well as STA's brief, p. 26), suggests that the parties may 
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have believed LPTA' s burden under the CD&A was as described by (3) above, or even 

(4) [which is a nore accurate definition of a three-nonths "average" than the 

a~rage of three nonth.ly averages which ( 3) uses J . 
Based upon the considerations described in the preceding paragraph, 

we find that the parties to the CD&A did not intend that LPTA' s burden under para-

graph 4 of the CD&A would be described by (1) above, and probably intended that 

the burden be as described by (2) above. The nonth.ly average daily flows for April 

to June 1981, quoted earlier, obviously meet the burden (2), because only for April 

1981 did the average flow exceed 1.454 mgd. 'nle flows during April to June 1981 

also meet the burdens described by ( 3) and ( 4) above. The average described by 

(3) is 1.257 rrqd~ the average described by (4)-excluding "very erratic" readings 
•· 

but including "erratic" readings as "reliable," which makes the total number of 

"reliable" days equal to 82 (26 plus 30 plus 26) -is 1. 249 rrqd. These last averages 

have been computed by the Board, again taking official notice of elementary arithmetic. 6 

We conclude that insofar as the three-IIDnth period April, !-lay, June 1981 

is concerned, LPTA has sustained its burden of showing the average daily flow in 

the LPTA system did not exceed 1.454 rrqd. The question remains: What is the 

significance of this finding for April to June 1981, in view of our previous finding 

that the average daily flow for March to May 1980 exceeded 1.454 rngd? Of course, 

6 
We observe that the foregoing considerations and canputations for April to June 

1981 were not required-and therefore not discUssed-for March to May 19 80, because 
the average nonth.ly flows in March to May 1980 each exceeded 1.454 m;d. It is easy 
to see that in this circumstance (which fails to meet burden (2) by definition), 
burdens (1), (3) and (4) also carmot possibly be met; rather than prove this general 
assertion, which we do not require and on which we do not rely, we si.rrply will can
pute the averages ( 3) and ( 4) for March to May 1980, using as always nothing nore 
than s:in!ple arithmetic. The average described by (3) is 1. 868 rrqd, the average 
described by (4) is 1. 873 mgd. 
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the April to Jmle 1981 data were not available to DER when it wrote the Novenber 14, 

1980 letter to Mr. Torok which gave rise to this appeal. However, this Board is 

not restricted to a review of DER 1 s deteJ::mination and-because we have conducted 

a de ~ hearing-can render a· decision based on the full record before us. 

Township of Salford v. DER, 1978 EHB 62. 

STA 1 s brief (p. 26) asks us to discom1t the April to Jm1e 1981 flow data 

on the grom1ds of an analysis leading STA to conclude: 

if LPTA1 s meter had been in operation, it would have 
exceeded its allocated capacity during another three 
rronth period of seasonal wet weather, in February, March 
and April of 1981. 

The Board dismisses this analysis of STA's as too speculative. DER in its brief 

(p. :34) appears to be arguing that during airf rronth the occurrence of days when the 

flow exceeds 1. 454 :rrgd is a fact to be taken into account even if the average flow 

during that rronth is less than 1. 454 :rrgd. It is true that in each rronth of the 

three-rronth period April to June 1981 there were individual days when the reported 

not 11very eJ;ratic11 daily flow through the LPTA system exceeded 1. 454 mgd (N. T. 

pp. 129-130, Cormonwealth Exhibit 10, Appellant's Exhibits 10 and 11). We see 

nothing in the cr>&A, however, that requires us to give any weight whatsoever to the 

occurrences of individual daily flCMS exceeding 1.454 mgd when deciding whether or 

not LPI'A met its burden under paragraph 4 of the cr>&A. 

LPI'A also argues that LPTA 1 s ability to meet the cr>&A' s 1. 454 mgd limi ta

tion burden for the three-rronth period April to Jmle 1981 should be dispositive, 

even though this burden was not met for the earlier March to May 1980 three-rronth 

period. In support of this argurrent LPTA appears to be looking tcward the language 

of 25 Pa. Code §94 .1 quoted earlier, especially the "recent three-rronth period" 

phrase (our errphasis) therein. LPTA argues that the April to June 1981 t:h.ree-nonth 
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period was "recent," whereas the March to May 1980 three-rronth period was not 

"recent. " The m&A does not use the "recent three-m:mth period" phrase however. 

Instead the m&A (see Finding of Fact 16e) states that LPTA must show the average 

daily flow is less than 1. 454 mgd in ~ three-rronth period of seasonal wet weather 

(our emphasis again). On this basis, our finding that the average daily flow exceeded 

1.454 mgd during March to May 1980 is su£ficient to show IiPTA did not meet its 1.454 

rngd limitation burden, whether or not later three-rronth average daily flows met the 

1. 454 mgd limitation. 

On the other hand, we think· the conclusion closing the last paragraph 

results from too narrow a reading of the m&A's language: surely it would be contrazy 

to the overall intent of the m&A-namely to prevent future overloading of the Plant 

(as we have stated in Section C4 supra)-for DER (or this Board) to refuse to take 

into account denonstrated i.Itprovements in the LPTA systan subsequent to May 1980. 

But LPTA has not met its burden of making this denonstration. LPI'A' s meter was out 

of service frsm July 1980 until April 1, 1981 (N.T. p. 131). Consequently, since 

the hearings on this appeal began in July 1981, April to June 1981 in essence was 

the only available three-rronth period (for the pw:poses of this appeal) whose 

average daily flow LPTA could compute following the earlier March to May 1980 "three

rronth period of seasonal wet weather"; correspondingly, in tenns of available flow 

records, March to May 1980 was not nru.ch less "recent" than April to June 1981. We 

already have pointed out that STA speculates the 1. 454 rngd requirement would not 

have been met in the three-rronth period Februacy to April 1981. Furthemore, there 

was convincing evidence that the flow from LPTA's system into the Plant is strongly

though not perfectly-correlated with the arrount. of rainfall, with increased rainfall 

associated with increased flow (N.T. pp. 160-161, Ccmrcnwealth Exhibit 12). The 
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total rainfall during the three-rrcnth period March to May 19 80 was 14. 9 inches, 

even without including 4.95 inches of Snc:M which fell in March 1980 (Cc:mromrealth 

Exhibit 9). The total rainfall for the three-rronth period April to June 1981 was 

only 11.25 inches (Corcm:>nwealth Exhibit 10, Appellant's Exhibits 10 and 11), signifi

cantly less th.an in March to May 1980. There was no testirrony to the effect that 
-

the rainfall in March to May 1980 was so unusually heavy as .to be unlikely to recur. 

Thus it is not possible to infer from the April to June 1981 results that LPTA has 

sufficiently .improved its system, or its rcetering, to feel confident the arrount of 

rainfall encountered in March to May 1980 would-in three-rronths periods after June 

1981-have resulted in average daily flows within the CD&A's 1.454 limitation. 

In sl.lm, we conclude that LPTA's ability to meet the 1.454 mgd limitation 

burden .imposed by paragraph 4 of the CD&A for April to June 1981 does-not negate 

LPTA's failure to meet this burden for March to May 1980. Correspondingly, we 

conclude that-on all the evidence, including the evidence at the hearing which was 

not available to DER on November 14, 19 80-i t is not an abuse of discretion for DER 

to take whatever actions the CD&A allows and intends DER to take when LPl'A has failed· 

to show its average daily flow in a three-rronth wet weather period is less than 

1.454 mgd. On the other hand, this ruling--and other rulings in this adjudication

shall not preclude LPTA, subsequent to this adjudication, from presenting to DER 

nEM evidence, for DER' s consideration, in support of LPTA' s thesis that it ncM is 

meeting the CD&A 1.454 mgd average daily flow limitation. We stress that this 

evidence must be based on reliable actual_ flow measurements, and that LPTA-though 

not DER-will be precluded from questioning the reliability of the flow data LPTA 

itself_ obtains with its own metering equiprrent. 
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3. Whether Ll?TA has lltplemented its infiltration and inflow program 

as required by the CD&A. The CD&A mentions I&I requirements in two different 

contexts. In paragraph 1 of the CD&A (see Finding of Fact 16a) LPTA is required 

to i.rrplement an I&I plan "in accordance with schedules contained therein"; these 

schedules were introduced into evidence by DER as Cc:mccnweal th Exhibit 4. Then 

in paragraph 3 of the CD&A (see Finding of Fact 16c) it is stated that LPTA may 

obtain approval for additional connections beyond those penni tted by the previous

ly construed 300,000 gpd limitation (see Section C4 of this adjudication) upon 

submission: 

of a written request derronstrating that wet weather flows 
in the system have been sufficiently reduced by LPTA's 
infiltration and inflow program so as to create capacity 
for additional connections. 

This paragraph of the CD&A goes on to say that DER will not unreasonably withhold 

pennission for additional connections beyond the 300,000 gpd limi. tation, and that 

LPI'A agrees to submit quarterly I& I progress reports. 

DER's varied reasons for rejecting LL's Springford Village pennit appli

cation have been discussed supra (in Section B of this adjudication) • Concentrating 

nON on reasons relating to I&I, we look first to Mr. Marrocco's letters of NoVember 14, 

1980 and October 31, 1980 (Springford Exhibits 23 and 22 respectively) to Mr. Torok. 

In his October 31, 1980 letter Mr. Marrocco wrote: 

The COnsent Decree and Agreement_ also requires LPI'A 
to submit progress reports on II:tEil tration/inflow and on 
management of connections on at least a quarter-annual 
frequency. We have not received any progress reports nor 
do we feel that your infiltration/inflc:M program is 
resulting in any reduction of flow. 

Comparing this language of Mr. Marrocco's with the CD&A, it appears that on 

October 31, 1980 Mr. Marrocco was alleging failure of Ll?TA to cx:m;>ly with the 
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requirements of paragraph 3 ·of the CD&A; although Mr. Marrocco expresses his 

displeasure with the flow reduction accorrplished by LPTA 1 s I&I program, his letter 

does not allege that IPTA has failed to implement the I&I program in accordance 

with the schedules referred to in paragraph 1 of the CD&A. In his January 23, 1981 

letter (Appellant 1 s Exhibit 4) , however, Mr. Marrocco-in addition to repeating the 

just-quoted allegations of his October 31, 1980 letter-did allege that LPTA had 

failed to implement the scheduled I&I reduction program (as we have explained in 

Section B supra) • 

Nevertheless, in his direct testirrony (N. T. p. 32) quoted in Section B 

Mr. ~co made no mention of I& I when explaining why DER denied the Springford 

Village penni t application. 'Ihis deficiency was rectified during Mr. Marrocco 1 s -

cross examination (N.T. pp. 101-102) also quoted in Section B. In his cross exami-

nation, however, Mr. Marrocco made no mention of failure to ccmply with the 

requirements of paragraph 3 of the CD&A; instead, Mr. Marrocco complained only of 

failure to implement the I&I plan according to the schedule established by the 

CD&A, i.e., in his cross examination Mr. M.al:rocco cited failure to ccmply with 

paragraph 1 of the CD&A as a reason for rejecting the Springford Village application, 

but made no mention of failure to conply with paragraph 3 of the CD&A. 

In the Introductory section of its brief, constituting a recapitulation 

of the events leading up to the instant~' DER has stated the reasons for its 

denial of the Springford Village application. DER 1 s language (p. 3 of its brief) 

also has been quoted in Section B. As was noted in that Section, this language-

which repeated a.lm::>st verbatim language in DER 1 s pre-hearing rnerrorandum (paragraph 

18)-makes no explicit reference to violations of the I&I requirements in either 

paragraph 1 or paragraph 3 of the CD&A. However, DER' s brief opens its Discussion 
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section with the language (p. 20 of its brief): 

The issues before the Board in the case are clear 
and uncomplicated~ namely: 

a) Whether I..PTA has already allocated its maximum of 
300, 000 gpd of additional flow pursuant to an approved 
connection plan as provided for in Paragraph 2 of the CD&A~ 

b) If yes, then whether LPTA has· submitted a written 
request to DER deronstrating that wet weather flows in its 
system have been sufficiently reduced as a result of 
i.nplementation of its I&I program (as identified in Para
graph 1 of the CD&A) so as to create additional capacity 
beyond the 300,000 gpd~ ••• (enphasis in the original). 

Evidently this quotation from DER's brief asserts the question whether LPTA has 

complied with the I& I requirement of the CD&A' s paragraph 3 is an irrportant issue 

before the Board, but says nothing about the issue whether LPTA canplied with the 

I&I scheduling requirements of paragraph 1 of the CD&A. 

In view of the way DER's testi.Irony backs and fills on the I&I problem, 

we conclude that DER's brief's failure to mention canpliance with the I&I schedule 

in paragraph r"-of the CD&A ancunts to abandonment and waiver of that issue by DER. 

In other words, it appears that--despite Mr. Marrocco's testim::>ny on cross examination 

(N.T. pp. 101-102)-DER is not offering LPI'A's failure to meet the I&I schedule of 

paragraph 1 of the CD&A as a reason for DER' s failure to approve the Springford 

Village penni t application. Moreover, insofar as paragraph 3 of the CD&A is con-

cerned, DER's brief no longer is alleging that LPTA's f_ailure to submit I&I progress 

reports was the basis for DER's action, as Mr. Marrocco alleged in his October-31, 

1980 letter. Instead, DER noN is asserting merely that LPTA has failed to shc:M 

its I&I program has reduced wet weather flows in its system sufficiently to create 

additional ca.paci ty beyond the 300, 000 gpd 1imi tation. 

These findings about the I& I thrust in DER' s brief enable us to dispense 

with detailed consideration of a mass of proffered testim::>ny on whether or not LPTA 

- 163 -



had met its I&I schedules (see, e.g., N.T. pp. 28"3-284 and 288-295). Similarly, 

we need not give detailed consideration to the testirrony concerning whether or not 

LPTA was in violation of the CD&A paragraph 3 requirement that LPrA submit quarterly 

I&I progress reports (see, e.g., Appellant's Exhibit 5). We also observe that there 

is little or no evidence to support a finding that LPTA ~as shCMn its I&I program 

has reduced wet weather flows in its system sufficiently to create additional 

capacity beyond the '300,000 gpd limitation. The only hard evidence that might 

sripport such a showing is the set of April, May, June 1981 flow records discussed 

in section D2 supra: this evidence is very indirect, however, and its significance 

for weather as wet as, e.g.~ in March to May 1980, is questionable, for reasons 

which have been discussed. The oral test:i.Irony at the hearing actually pointed against 

LPTA' s being able to make the aforementioned showing, because this testircony indi

cated that LPTA had very little quantitative info:rmation about wet weather infiltra

tion and inflow into its system (see, e.g., N.T. pp. 290-298 and 340-341). Indeed, 

even LPTA' s CMn brief does ·not propose a finding that LPTA has made the showing we 

have been discussing. Therefore we conclude, as DER maintains, that LPTA has not 

made the showing-described in paragraph 3 of the CD&A:-that wet weather flows in 

its system have been sufficiently reduced by LPI'A's I&I program to create capacity 

beyond the 300,000 gpd limitation. 

4. Whether DER has oorr~y canputed the remaining :How available to 

LPTA within the 300,000 gpd limitation. In Sections C4 and C5 of this adjudication 

we have ruled that Mr. Marrocco correctly interpreted the CD&A in computing the 

number of connections contributing to the 300,000 gpd flow limitation and in using 

350 gallons per connection to canpute the anount of additional flow associated with 

a given number of additional connections. Hooever, we have not yet reviewed 
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Mr. Marrocco's canputations to dete:onine the correctness of his figure for the 

remaining flCYtT available to LPI'A within the 300,000 gpd limitation. This we nt::M 

proceed to do. '!he cogent carputations are those in Mr. Marrocco's letter of 

March 4, 1980 to Mr. Torok· (Cormonwealth Exhibit 8). In this letter Mr. Marrocco 

writes: 

1. As of October 31, 1979 the Authority had 528 
connection penni ts outstanling, representing a potential 
flCYtT of 184,800 gpd; 

2. The Authority has allocated 50,000 gpd to the 
IDwer Paxton Township for landfill leachate disposal; 

3. As of OCtober 31, 1979 the Authority had an un
ccmni.tted flCM allocation of 65,200 gpd, representing 186 
new penni ts. 7 

Mr. Marrocco then went on 1::0 say that he therefore could not approve LPI'A' s February 

1980 connection allocation revision request (Ccmronwealth Exhibit 7) because it 

asked for approval of 439 new connections, anounting to 153,650 gpd of additional 

flow, which ~-··.same 88,500 gpd in excess of Mr. Marrocco's carrputed remaining 

unccmnitted allocation of 65,200 gpd. 

In Section B3 supra we have explained that Mr. Marrocco correctly canputed 

the 184, 800 gpd figure quoted above fran paragraph 1 of his letter. This fact under-

stood, and accepting our rulings in Sections C4 and C5, there is no basis for 

challenging Mr. Marrocco's remaining allocation figure of 65,200 gpd, other than 

.., 
' These figures are not identical with those given by Mr. Marrocco in his letter of 

Noverriber 2, 1979 to Mr. Torok (Cortrronwealth Exhibit 6). On the basis of Mr. Marrocco's 
- Noverriber 2, 1979 figures, DER's brief argues that LPI'A has no una::mnitted connections 

whatsoever, in contradiction with the Eoard' s finding :iltlnediately infra. DER ass"'ll['[V;S, 
however, that LPTA already had carmitted itself to 757 additional connections. But 
these 757 additional connections merely are proposed connections for the period fran 
the fourth quarter of 1979 through 19 84, as was explained in Section C3 of this 
Adjudication. LPI'A was not ccmnitted to all these 757 connections as of October 31, 
1979: indeed, LPI'A had not received approval for nost of these proposed new connections. 
Therefore we have rejected DER's analysis based on Mr. Marrocco's November 2, 1979 
letter, and have based our analysis on the figures given in Mr. Marrocco's later-and 
we believe rrore precisely fonnula.ted-Ma.rch 4, 1980 letter. 
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the 50,000 gpd he asserts han been allocated for landfill leachate disposal. This 

figure was challenged by LPTA during the hearing, but for sane unfathanable reason 

this challenge was not pursued in air:f of ~.· s, LL' s or Derr' s briefs. However, 

Mr. Torok claimed that DER had agreed the 50,000 gpd figure could be reduced to 

34,000 gpd (N.T. p. 331), and this assertion of Mr. Torok's was confil::med by 

Mr. Marrocco, who under cross examination said (N.T. pp. 115-116): 

Q. Has there been sane discussion about that 50,000 
gallon allCMance and whether it is actually 50,000 gallons 
or less than 50,000 gallons between you and Mr. Torok? 

A. When we had the discussions with Mr. Torok and he 
advised us that he was going to make the allocation of flow 
to the Tc:Mnship for the leachate flows, we discussed the 
appropriateness of the 50,000 gallon flow. 

we, in fact, did review those flows over the short 
tenn and detennined that we could, for the pw:pose of the 
connection plan, reduce that to sane 35,000 or 36,000 
gallons per day on the trial period ••• 

On this evidence we conclude that LPTA (though it seemingly didn't realize it) has 

sustained its burden of showing the 50,000 gpd landfill leachate figure used by 

Mr. Marrocco should be reduced to 35,000 gpd. This has the effect of increasing 

LPTA's unconmitted flow allocation as of October 31, 1979 by 15,000 gpd, from 

65,200 gpd to 80,200 gpd. This latter figure, we rule, is the correct value of 

LPTA's uncommitted flow allocation (within the 300,000 gpd limitation for nE!il 

connections) as of October 31, 1979. Dividing this figure by 350 yields the number 

of uncomrni tted connections as of October 31, 19 79, nanely 229 connections. 
8 

8 This 229 figure is not :rrodified by the fact that Ccmrcnwealth Exhibit 7 lists 77 
connections "after October 31, 19 79. " These later connections care out of the 
already allocated 528 "connection pennits outstanding" (see item 1 of the quotation_ 
supra from Mr. Marrocco's March 4, 1980 letter) and therefore do not affect his 
"unccmni tted flow allocation" calculation. 
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E. DER' s Refusal to Approve the Springford Village Permit Application 

OUr analysis of the evidence has led to the following key findings: 

(a) LPrA has failed to rreet its burden-under the CD&A-

to show that the average daily flow in its system during a three-nonth period of 

seasonal wet weather has not exceeded 1. 454 mgd. 

(b) LP!'A has not made the showing-described in paragraph 3 

of the CD&A-that wet weather flCMS in its system have been sufficiently reduced 

by LPTA' s I&I program to create capacity beyond the 300,000 gpd limitation. 

(c) As of October 31, 1979, LP!'A had an unccmnitted flow 

alloc~tion--within the 300,000 gpd limitation-equal to 80,200 gpd, corresponding 

to 229 uncarmi. tted connections. 

We rJCM ITtlJSt decide whether DER' s appealed-fran action-namely DER' s refusal to 

approve the Springford Village lo\Q1 sew~age penni t application-was an abuse of 

discretion in:;.the light of these (and our other) findings. 

DER's brief argues that our key finding (a) above gives DER the right

under paragraph 4 of the CD&A-to deny LPTA arrJ additional connections; this claim 

apparently was being made by Mr. Marrocco in his January 23, 1981 letter to Mr. Torok 

(Appellant's Exhibit 4) quoted in Section B of this Adjudication. 'Ihe relevant 

language of paragraph 4 of the CD&A is our Finding of Fact 16e: 

Additionally, in order to meet its burden to show a decrease 
in flow, LPTA shall show that the average daily flow in its 
system has not exceeded the capacity allocated to it by the 
-agreement with Swatara Tcwnship during any consecutive three
nonth period of seasonal wet weather, it being the· express 
intent of this Agreement that in no instance shall any 
additional connections be penni tted which would exceed the 
derconstrated capacity prorated to LPTA. 

DER states that the clause beginning with "it being ••• " means that in no instance 

(DER's stress) may additional connections be permitted when the average daily flow 
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exceeds 1. 454 m;d. 

We believe, however, that DER mistakes the referent for the phrase 

11 additional connections 11 in the clause on whiCh DER relies. There is an 

ambiguity concerning this referent, as ant>lified below, but little extrinsic 

evidence to clarify the ambiguity was developed at the hearing. 

In fact, what extrinsic evidence can be found does not validate DER' s 

brief's claim; in a letter of June 20, 1980 fran DER's James D. Miller to STA's 

engineering consultant (Springford Exhibit 21, N.T. pp. 417-418), Mr. Miller 

stated nncondi tionally that: 

The Agreercent allows !£Mer Paxton to add 
300,000 gpd to the treatment plant in additional 
connections. 

Therefore we once again IrnJSt construe the CD&A, on the basis of general 

principles of contract law. In particular, the CD&A IrnJSt be read as a whole, and 

its words IrnJSt be read in context (Westinghouse Air Brake, supra, quoted in 

Section C4 of this adjudication). Paragraph 2 of the CD&A (Finding of Fact 16b) 

unequivocally says: 

LPTA may add up to a maximum of 300, 000 gpd of 
flow to the Plant by means of additional con
nections to the LPTA system. 

Said paragraph 2 then instructs LPTA to file a plan derronstrating how connections 

will be managed within the 300,000 gpd lb:n:i..t, but :nc:Mh~e in paragraph 2 is there 

arq indication that these 300, 000 gpd of additional cOnnections are contingent- on 

a derronstration that LPTA is able to show its average daily flow during a three

nonths period of seasonal wet weather has not exceeded 1. 454 :tn;Jd. Paragraph 3 

of the CD&A - (Finding of Fact 16c) then says: 

The Authority may obtain fran DER approval for 
additional- connections beyond those penni tted by the 
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300, 000 gpd above specified upon submission of a 
written request denonstrating that wet weather flows 
in the system have been sufficiently reduced by 
LPTA's I&I program so as to create capacity for 
additional connections. (our arpha.sis) 

Paragraph 4 of the CD&A defines the standards for the preceding pa:i:agraphs 2-3 

of the CD&A regarding flc:M and additional proposed connections. Paragraph 4 

first defines the flc:M per EDU and the meaning of the tenn "connection" (Finding 

of Fact 16d) ; in so doing it is defining standards for paragraph 2 of the CD&A. 

Then paragraph 4 uses the language beginning "Additionally, in order to meet ••• " 

quoted supra and constituting Finding of Fact 16e. 

Examining the for~ing quotations frcm the CD&A, it seems clear that 

Finding of Fact 16e is setting the standard for paragraph 3 of the CD&A, the 

standard for paragraph 2 of the CD&A already having been set by Findirig of Fact 

16d. Finding of Fact 16e begins by explaining that to convince DER LP'I2\ is 
,; 

improving its I&I, LPTA must shc:M its average daily flc:M in wet weather has not 

exceeded 1. 454·· rrgd. Consequently the last clause in Finding of Fact 16e quoted 

above (the clause on which DER relies), which is expatiating on the first clause 

in the same sentence, rrrust intend that its phrase "additional connections" refers 

to "additional connections" in paragraph 3 of the CD&A, not in paragraph 2 of the 

CD&A (Finding of Fact 16b) • r..ertainly it is unreasonable to think that paragraph 

4 of the CD&A would 1imi t the additional connections to LPTA in as rigorous a way 

as DER urges without air;/ indication in paragraph 2 of the CD&A that the addition

al 300, 000 gpd granted to LPTA are conditional on meeting the 1. 454 m;d 1imi tation. 

Moreover, our construction helps lmderstand the curious phrase "the 

derronstrated capacity prorated to LPI'A" in the clause (Finding of Fact 16e) · 

beginning with "in no instance ••• " (on which DER relies). Intnediately preceding 
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this clause, in the very same sentence, the phrase "capacity allocated to it by 

the agreement with Swatara Township" 'is errployed; all the parties agree this 

phrase equates to 1.454 mgd. DER's belief that Finding of Fact 16e states "in 

no instance shall additional connections be pennitted which would exceed 1.454 mgd" 

requires that "the deronstrated capacity prorated to I.P'I2\" also be equated to 

1. 454 mgd. It is not reasonable to suppose that the very same sentence used these 

two very different phrases to nean the very same quantity, namely 1. 454 mgd. It 

is rrcre reasonable to suppose the different phrases express different neanings. 

In particular, it is rrcre reasonable to suppose the "denonstrated capacity" phrase 

in Finding of Fact 16e--like the "additional connections" phrase in the same sen-

tence of the CD&A,-refers to paragraph 3 of the CD&A (Finding of Fact 16c) quoted 

supra. Examining this quotation, we see that it contains the clause "derronstrat-

ing ••• so as to create capacity for additional connections" (our enphasis). In 

other words, it is reasonable-and cc:.anpletely consistent with our construction of 

paragraph 4 of the CD&A-to make the construction that the phrase "denonstrated 

capacity prorated to LPTA" refers to the denonstrated capacity for additional LPTA 

connections discussed in paragraph 3 of the CD&A, and does not refer to the 

1. 454 mgd capacity allocated to I.P'I2\ by its agreement with Swatara. 

We recall our key finding (b) above, to the effect that I.P'I2\ has not 
\ 

made the showing required to obtain additional capacity beyond the 300,000 gpd 

l:irni. tation. Therefore we conclude fran our construction of paragraph 4 of the

- CD&A that [nON appealing to key finding (c) above] as of October 31, 1979 LPTA 

was entitled to 229 additional connections, but no rrcre than 229. 

We stress that this conclusion does not depend on-and indeed rejects

DER efforts to support its return of the Sprincjford Village application by arguing 
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that the Plant was experiencing flavs in excess of its 3.0 rrgd design capacity 

during periods when LPTA 1 s average daily flow exceeded 1. 454 rrgd. DER has chosen 

to justify its action on the basis of the CD&A, not on the basis of its pc:Mers 

under 25 Pa. Code chapter 94 to deny additional connections when such connections 

are likely to overload the Plant. Consequently the issue whether the Plant has 

or has not experienced flows exceeding 3.0 :rrgd is not before us at this tizre; we 

need not rule on this issue, and correspondingly need not analyze the extensive 

evidence offered concerning the total flow through the Plant (see, e.g., N.T. pp. 

132-134 and 200-201). Nevertheless we will add gratuitously that we agree with 

LPTA-and LL and Derr- that if DER felt the Plqnt was overloaded or threatened 

with overloading, then under 25 Pa. Code chapter 34 DER was obliged to refuse 

additional connections by ~ of the three nnmicipali ties feeding into the Plant 

(i.e., by Hunmelstown and SWatara Taomship as well as by LPTA); instead, DER did 

allow Humnelstown and Swatara additional connections while rejecting LPTA 1 s 

requested additional connections (N. T. p. 92, Appellant 1 s Exhibit 8) • On the other 

hand, DER legi tirnately could require LPTA to take special remedial rreasures, not 

required of Hurrmelstown and SWatara, if DER believed LPTA 1 s poor I&I controls were· 

the primary source of the Plant 1 s overload or projected overload. 

Our ruling that as of October 31, 1979 LPTA was entitled to 229 addition-

al connections also has rejected DER 1 s argurrent that, rmder Shrewsbury Township 

Board of Supervisors v. DER, 1975 EHB 436, DER could not have intended to-and 

should not be required to-penni t additional connections which- would result in 

flavs above the anormt 1. 454 mgd allocated to LPTA under the Intermunicipal Agree

:rrent. In Shrewsbury, DER denied additional connections because pennitting them 

would have overloaded the sewage treatment plant receiving the Shrewsbury flow. 
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As we have explained in the preceding paragraph, DER has chosen not to rely on 

its powers under 25 Pa. Code chapter 34 to refuse connections if the STA Plant 

is overloaded. These powers are retained by DER under paragraph 8 of the <Il&A, 

which states: 

Nothing in this agreenent shall affect the rights 
of air:f parties in the event that an actual hydraulic or 
organic overload occurs in the treat:rrent plant, the 
sewer system or air:f part of it. 

LPTA' s lines are a "part " of the Plant in the context of this quotation fran 

paragraph 8 of the CD&A. But DER has not offered as a reason for denying the 

Springford Village permit application-nor argued nor shc:Mn-that a flCM 

exceeding 1.454 mgd in the LPTA lines overloads those lines •. 

F. Conclusion 

Springford Village requested a permit for 1515 EDU' s, equivalent to 

1515 additional connections as explained in Section C5 of this adjudication 

(N.T. p. 557, Cormonwealth Exhibit 7, Springford Exhibit 20). Because this 

request far exceeds the 229 additional connections to which LPTA at m::>st would 

be entitled under the CD&A, DER' s rejection of the Springford Village peilili t 

application was not an abuse of discretion on November 14, 19 80 (when the applica

tion wa:s returned by DER, Appellant's Exhibit 2) and would not be an abuse of 

discretion tcx:lay. Nor would this conclusion be altered if the number of EDU' s 

for Springford Village really should have been 893 rather than 1515 (recall the 

discussion in Section CS supra). 

It would be and would have been an abuse of discretion for DER, under 

the CD&A, to refuse an LPTA request for additional connections not exceeding 

229 in number, always assuming the request otheJ:Wi.se (i.e. , except for its possi-

ble contribution ·to the total LPTA flCM) meets DER requirements. LL' s witness 
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Mr. DeSouza indicated DER was infonned LL was willing to accept approval of 

Springford Village connections "on a staged basis," but his testi..rrony was unclear 

on precisely what was ccmnuni.cated to DER, and was confusing on hew many connec

tions fewer than 1515, if a:Ir:f, LL was willing to accept (N.T. pp. 570-572); Mr. 

DeSouza's test:inony does not alter our conclusion that DER' s rejection of the 

Springford Village pennit application was not an abuse of discretion. Similarly, 

it was not an abuse of discretion for DER's Mr. Marrocco-in his March 4, 1980 

letter to Mr. Torok (Ccmronwealth Exhibit 8)-to have rejected Mr. Torok's 

connection strategy (Ccmronwealth Ex:h.ibit 7) requesting a total of 439 new connec

tions ; even excluding developments which had not yet received VQ-1 per¢. ts, LPTA 

was asking for 276 new connections, IIDre than the 229 to which LPTA was at IIDst 

entitled. 

Mr. Torok testified that a number of the developrents which already 

had ~ pennits were no longer active, and suggested this fact could be a basis 

for awarding tiPTA additional connections (N.T. pp. 386-389 and 573-577). We agree, 

to a point. If LPTA can derronstrate that it is foreclosing sane of the connections 

originally included in Mr. Marrocco's 528 "outstanding" connection pe:oni.ts (see 

Ccmronweal th Exhibit 8 and recall the discussion in Section C3 supra concerning 

Mr. Marrocco's March 4, 1980 c::c::rrputations) , then those foreclosed connections 

would beccme available for new-not previously requested-connections; the number 

of such foreclosed connections would be available in addition to the previously 

found maxi.mum number of 229 connections, without causing the 300,000 gpd limitation

to be exceeded. 

LPTA also may be eligible for additional connections if it can make the 

so far absent showing [recall key finding (b) in Section E supra] that wet weather 
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flows in its system have been sufficiently reduced by IJ?T.A 1 s I& I program to 

create capacity beyond the 300,000 gpd l.bni.tation. In this regard, the Board 

remarks that if poor netering has prevented LPTA fran making this showing before 

today, LPl'A has only itself to blame. For years, LPrA has been content with 

neters which are nost inaccurate-and tend to overestimate the flow-under just 

those circumstances, namely high flows, when LPl'A nest urgently requires accurate 
.. 

readings to· protect itself against charges of excessive I&I (N.T. pp. 244-246 and 

346) . LPl'A also has been content to have STA estimate the flow fran SWatara 

' TcMnship 1 s sewers by a subtraction technique (N.T. p. 142) which autanatically 

minimizes swatara 1 s contribution if LPl'A 1 s is overestimated, to an extent that 

swatara sanetines is recorded as having negative flows (N.T. p. 143); if swatara 

also has I&I deficiencies, it would be difficult to find a rrcre effective way 

(than this nethod of calculating swatara 1 s flows). to direct DER 1 s attention 

towards I.PTA 1 s I&I deficiencies and away frc:m swatara's. 

We stress that the rulings supra in this Conclusion Section F, concern-

ing the number of additional connections to which IJ?T.A is entitled, are based on 

the assumption that DER will continue to rely on the CD&A for authority to refuse 

LPI'A additional connections. As we have noted at the close of Section E, DER has 

retained its powers to evaluate LPrA 1 s requests for additional connections under 

the authority of 25 Pa. Code chapter 34. Finally we remark that we are syrt;)athetic 

to the financial and other prob1ans of LL and Derr, recounted at the hearing 

(N.T. pp. 562-570 and 644-645). However,_ DER 1 s actions in this matter were within 

its discretion, as we already have ruled, and there was no evidence that DER misled 

LPTA, LL or Derr in any way; as already pointed out in Section A supra, both LL 

and Derr were aware, before the CD&A was signed, that DER had been concerned about 
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excessive flCM in the LPTA system. 

CONCLUSIONS OF IAW 

1. The Board has jurisdiction over the parties and the subject matter 

of this appeal. 

2. The July 27, 1979 Consent Decree and Agreenent is binding onDER 

and LP'm., its signatories. 

3. LL and Derr must~ that DER--in acting on requests by LL and 

Derr ·for additional connections to the LPTA system-will hold LPTA to the tenns 

of the CD&A. 

4. U. an~ Derr had notice of the CD&A, by virtue of publication of 

its teDns in the Pennsylvania Bulletin. 

5. The tenns of the CD&A are not subject to collateral attack or other 

challenge by LL and Derr. 

6. In using a figure of 1. 454 m:;d as a measure of whether LPTA' s flCM 

was excessive, DER was not unjustifiably projecting itself into the workings of 

the March 19, 1970 Inter-Municipal Agreenent between LPTA, srA and Hurmelstcwn, 

because the 1.454 mgd figure had been agreed upon in the CD&A between LPTA and DER. 

7. It is not an abuse of discretion for DER to hold LPTA to the tenns 

of a consent decree and agreenent between DER and LP'l'A which has been adopted as 

a final order of this Board. 

8. In the instant appeal, our review of DER's action can be limited to 

deciding whether DER' s action was an abuse of discretion under the tenns of the 

CD&A. 

9. In the instant appeal, the burden of proving disputed facts is on 

the appellants. 
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10. The m&A must· be construed in accordance with general principles 

of contract law, as enunciated by Pennsylvania courts. 

ll. The parol evidence rule applies to the Q)&A, which is an inte

grated agreement; letters written before the m&A was signed, offered into 

evidence by LPTA, cannot be used to contradict the teJ:ms of the m&A. 

12. The aforementioned letters are admissible to resolve al terna.ti ve 

possible intapretations of the language in the Q)&A concerning "additional 

connections" contributing to the 300,000 gpd limitation. 

13. EXtrinsic evidence concerning the "correct" value of the flew 

associated with one EDU is not admissible in the instant appeal, because the 

m&A unmistakably states one EDU is associated with 350 gpd. 

14. Because the m&A does not specify how to CC~r~pUte the number of 

EDU' s a proposed residential developrent will produce, testi.nony on this issue 

is admissible. 

15. LPTA has not met its burden of shewing that the numbers of EDU' s 

for pennitted developments in camonwealth Exhibits 5 and 7 should be altered. 

16. DER' s use of the aforesaid numbers of EDU' s for penni tted develop- . 

rrents in its flew calculations was not an abuse of discretion. 

17. Under the Q)&A it is LPTA' s burden to shew that the average daily 

flew in its system has not exceeded 1.454 Jll3'd during a:rrJ consecutive three-rronth 

period of seasonal wet weather, which includes the three-rronth period March, 

April, May 19 80. 

18. It is LPTA' s burden to shew that "erratic" as well as "very erratic" 

readings should be excluded- fran the calculations of average daily flew during 

the consecutive three-ncnth period March, April, May 1980. 
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19 o LPTA did not meet this burden (stated in COnclusion of Law 18) o 

20o LPTA did not meet its burden of shCMing the average daily flow in 

its system during the three-rronth period March, April, May 1980 did not exceed 

1.454 mgdo 

21. Insofar as the three-m::mth period April, May, June 1981 is con

cerned, LPTA did sustain its burden of shCMing the average daily flow in its 

system did not exceed 1. 454 m;do 

22 o The CD&A does not require us to give any weight whatsoever to the 

occurrences of individual daily flows exceeding 1. 454 m;d when deciding whether · 

or ~ot LPTA met its burden of shCMing the average daily flc::M in a three-rronth 

period exceeded 1.454 mgdo 

23o It would be contraJ:y to the overall intent of the CD&A for DER or 

this Board to ·refuse to take into account dem:mstrated improvenents in the LPTA 

system subsequent to May 1980 o 

24 o :: LPTA has not met its burden of deronstrating improvements in its 

system subsequent to May 1980; in particular LPTA has failed to show that its 

infiltration and inflow program has reduced wet weather flows in its system 

sufficient to create additional capacity beyond the 300, 000 gpd limi tationo 

25 o LPrA' s ability to meet the burden of shCMing the average daily 

flow in its system did not exceed 1. 454 mgd during the three-m::mth period April 

to June 1981 did not negate LPTA's failure to meet this burden for the three-rronth 

period March to May 1980 0 

26 o LPTA is not precluded, subsequent to this adjudication, fran 

presenting to DER new evidence, for DER's consideration, in support of LPTA's 

thesis that it now is meeting its burden described in COnclusion of Law 17, but 
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in so doing LPI'A will be precluded fran questioning the reliability of data 

obtained with LPI'A' s own metering e:;IlJipment. 

27. DER has waived LPI'A' s failure to carply with the I&I schedule of 

the CD&A as a reason for DER' s failure to approve the Springford Village 

permit applicatio~. 

28. DER has waived LPI'A' s failure to submit I& I progress reports as 
.. 

a reason for DER' s failure to approve the Springford Village permit application. 

29. LPI'A has sustained its burden of showing the 50, 000 gpd landfill 

leachate flc:M figure used by Mr. Marrocco should be reduced to 35, 000 gpd.. 

30. LPI'A' s failure to meet its burden described in COnclusion of Law 17 

does not-under the CD&A-give DER the right to deny LPI'A additional connections 

falling within the 300,000 gpd limitation. 

31. Additional connections, to be tallied when CCI'lputing whether the 

300,000 gpd limitation is being CCI'lplied with, include all new connections falling 

within the three categories (a), (b), (c) listed in paragraph 2 of the CD&A. 

32. As of October 31, 1979 LPI'A, under the CD&A, was entitled to 229 

additional connections, but no ItDre than 229. 

33. The issues whether the Plant has or has not experienced flCMS 

exceeding 3.0 m;d, or is in a state of overload or projected overload, are not 

before us at this time. 

34. Under the CD&A, DER retains its powers under 25 Pa. COde chapter 34 

to regulate nf:M connections by LPI'A (and the other participating rrnmicipali ties) . 

35. DER's rejection of the Springford Village permit application was 

not an abuse of discretion. 

36. Under the CD&A it would have been and would be an abuse of 

discretion for DER to refuse an LPTA request for additional connections not 
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exceeding 229 in number, assuming the request otheJ:Wise (i.e., except for its 

possible contribution to the total LPTA flow) meets DER requirements. 

37 ~. Under the CD&A, if LPTA can derronstrate it is foreclosing scree of 

the connections originally included in Mr. Marrocco 1 s 528 "outstanding" connec

tion penni ts, then those foreclosed connections would becane available to LPTA 

for new-not previously requested-connections over and above the 229 new 

connections to which it already is entitled under the CD&A. 

38. Under the CD&A, LPTA also may be eligible for additional connections 

if it can make the so far absent showing that wet weather flows in its system have 

been sufficiently reduced by LPTA 1 s I&I program to create capacity beyond the 

300,000 gpd limi~tion. 
•· 

39. DER 1 s Mr. Marrocco 1 s March 4, 1980 refusal to approve LPTA 1 s con-

nection strategy requesting 439 new connections was not an abuse of discretion. 

ORDER 

AND NOW, this 16th day of July, 1982: 

1. The appeals of I.cMer Paxton Township Authority and 

Locust Lane in this matter are dismissed. 

2. Insofar as Thanas E. Derr may have aa:;pli.red claims as 

an appellant by virtue of his intervention in this matter, those claims are 

rejected. 

3. Future requests by I.cMer Paxton Township Authority for 

new connections shall be evaluated consistent with this Adjudication, if DER 
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l..., 

chooses to rely for its evaluation on the tenns of the July 27, 1979 Consent 

Decree between DER and !~:Mer Paxton Township Authority; however, DER is not pre

cluded from also relying, in whole or in part, on the requirements of 25 Pa. Code 

chapter 94 or of other applicable statutes . and regulations. 

DATED: July 16, 1982 
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DENNIS HARNISH 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101 

(717) 787-3483 

TIMOTHY .AND MERLE KEISTER 

v. 

COM~ONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONM,ENTAL RESOURCES 
anq PANSY HOLLOW CONTRACTORS, INC 

Docket No. 81-206-G 

ADJUDICATION 

By: Edward Gerjuoy, Member, July 21, 1982 

The relevant facts in this matter have been set forth in the Board's 

Opinion and Order Sur Request For Continuance, dated May 26, 1982, and need not 

be detailed again· here.· Briefly, the Keisters deliberately did not appear at 

the May 24, 1982 scheduled hearing.in this appeal, and offered no acceptable 

excuse for not appearing. 

The other p~rties did appear at the hearing. No testimony was taken, 

but the Board--in its Order of May 26, 19~2--did offer the Keisters an opportunity 

to file a brief making their legal arguments. No such brief has been filed, 

although the scheduled last day for receiving the Keisters' brief is well past. 

The burden of proof in this appeal is on·the Appellants [21 Pa. Code 

21.101(c)(3)]. Appellants, who presented no evidence or legal arguments, have 

not met this burden. 

This appeal is dismissed, with prejudice. 
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0 R DE R 

AND NOW, this 21st date of July, 1982, the appeal of Timothy and 

Merle Keister in this matter is dismissed, with prejudice. 

DATED: July 21, 1982 

a:: Bureau of Litigation 
Merle Keister 
Tin:othy Keister 
Gary Yeaney 
Ward T. Kelsey, Esquire 

ENVIRONMENTAL HEARING BOARD 

;J~b;$~ 
DENNIS J. HARNISH, Chairman 

EDWARD GERJUOY, Member 
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MELVIN D. REINER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 81-133-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

A D .J U D I C A 'T I 0 N 

By: Edward Gerjuoy, Member, July 28' 1982 

Surface Mining 
Bond Forfeiture 

52 P.s. §1396.1 et seq. 

Melvin D. Reiner ("Reiner"), a surface mine operator, has ap~3lP.d 

DER's forfeiture of surface mining bonds posted by Reiner to guaraptee reclamation 

of a number of sites mined by Reiner. 

Hearings were held on this matter on Januazy 13 and 14, 1982 and on 

February 25, 1982. At no time was Reiner represented by counsel, although the 

hearing examiner urged Reiner to obtain counsel, and offered to postpone the. 

hearing .in order that Reiner could get counsel (N. T. p. 3) • Briefs were submitted 

by the parties, and Reiner prepared his cwn brief despite the hearing examiner's 

renewed advice that Reiner secure legal assistance (N. T. p. 450) • 

'lhis matter ·involves four bonds in all. One was a collateral bond, 

put up by Reiner personally in the fonn of a bank Certificate of Deposit. The 
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other three bonds were surety bonds, put up by the United Surety and Financial. 

Guarantee Co. ("United"), a Pennsylvania corporation. United was notified by 

certified mail that its bonds had been forfeited, but did not appeal the 

forfeiture and did not appear at the hearings (N.T. pp. 18-19 and 66). 

FINDINGS OF FACI' 

1. The Appellant is Melvin D. Rei.IleF-, who has conducted surface 

mining operations, as an operator,. in Ringgold Township, Jefferson County, 

Pennsylvania. 

2. The Appellee is the Cormcnwealth of Pennsylvania, Depart:m:nt of 

Environmental Resources ("DER"), which is the agency of tl'ie Calm::)nwealth author

ized to administer the provisions of the Surface Mining Conservation and 

Reclamation Act,. Act of May 31, 1945, P.L. ll98, No. 418, as amended, 52 P.S. 

§1;396.1 et ~· ("SMCRA") and the provisions of the Clean Streams Law, Act of 

June 22, 1937, P.L. 1987, No. 394, as amended, 35 P.S. §691.1 et ~· ("CSL"), 

and the regulations prc:mulgated thereunder. 

3. Pursuant to applications submitted by Reiner to DER, Reiner was 

-, issued Mine Drainage Pennit ("MDP") 3874SM42 on Janua.z:y 161 1975 1 which pemit 

was amended on Nove1roer 26, 1975. 

4. Pursuant to applications sul::mitted by Reiner to DER, Reiner was 

issued Mining. Pennit {"MP") No. 1277-1 on January 23, 1975, was issued MP No. 

1277-l{A) on April 11, 1975, and was issued MP No. 1277-2 on March 4, 1976. 

5. The aforesaid MDP and MP' s authorized Reiner to conduct surface 

mining on the areas covered by said mining penni ts in Ringgold Township 1 

Jefferson County 1 Pennsylvania. 
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6. Reiner has submitted the following bonds for the following mining 

pennits to DER to guaran~ Reiner's cc:rrpliance with the SMC::RA, the CSL, DER's 

regulations, and the conditions of the MOP and MP 's for the sites covered by' 

the :bonds: 

Bond Mining Pe:r:mi t Anotmt 

Surety Bond No. 10429 1277-1 $5,750.00 

Surety Bond No. 10430 1277-l(A) 6,267.50 

Surety Bond No. 13475 1277-l(A) 5,000.00 

Collateral Bond (Certificate 1277-2 5,750.00 
of Deposit No. 1196) 

· 7. In a letter dated July 31, 1981, sent to Reiner by certified mail, 

DER' s Richard Boardman, Associate Deputy SecretaJ::y for Environmental Protection, 

notified Reiner that the aforesaid bonds were being forfeited. 

8. The notice of forfeiture in this July 31, 1981 letter is the DER 

action which gave rise to the instant appeal. 

9. On July 31, 1981, Mr. Boa.rdrtlan had written that the bonds were being 

forfeited because Reiner had not corrected the violations cited by letter dated 

Februacy 4, 1981, and because Reiner had not reclaimed the area affected in the 

course of surface mining operations. 

10. The aforenentioned February 14, 1981 letter to Mr. Reiner listed 

the follcwing violations: 

1. Excessive acidic discharge. 

2. Excessive iron discharge. 

3. Excessive manganese discharge. 

4. Excessive suspended solids discharge. 
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ll. DER' s pre-hearing It'lE!IOrandum, filed October 13, 1981, contains 

a "Statement of Facts WU.ch Appellee Intends To Prove." 

12. Nowhere in this Sta:terrent of Facts is there air:f nention of the 

excessive discharges listed in the aforementioned February 14, 1981 letter (see 

Finding of Fact 10). 

13. Instead, for each of the sites covered by MP Nos. 1277-1, 1277-l(A) 

and 1277-2, DER's pre-hearing merrorandum alleged that the follcwing conditions 

exist at the site: 

a. The site has been affected by surface mining but has not 

been backfilled, regraded and revegetated as required. 

b. Reiner has failed to develop, inplement and install 

erosion and sedimentation controls as required. 

c. Reiner has failed to maintain operable backfilling equip-

ment on the site. 

14. In addition, for the site covered by Mining Pennit No. 1277-1 (A), 

DER' s pre-hearing It'lE!IOrandum alleged that Reiner has allcwed water to accumulate 

in a pit on the site. 

15. When Reiner received Mr. Boardman's July 31, 1981 letter (see 

Finding of Fact 7) he believed he already had corrected the conditions causing the 

excessive discharges listed in Finding of. Fact 10 • 

. 16. On February 2 and Februacy 13, 1981, Reiner wrote DER that he had 

oorrected the oond.i tions causing the excessive discharges. 

17. Reiner made the sarre assertion-that he had corrected the conditions 

causing the excessive discharges-in his Notice of Appeal. 

18. Reiner is not an educated man. 
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19. Reiner concluded from Mr. Boardman 1 s July 31, 1981 letter that 

DER was forfeiting his bonds primarily because Reiner allegedly had not corrected 

the excessive discharges listed in Finding of Fact 10. 

20. DER' s pre-hearing narorandum was filed three mnths before the 

hearing on this appeal began, on Janu.aJ::Y 13, 1982. 

21. At the hearing, Reiner clearly tmderstood that DER nav was 

pointing to Reiner's alleged failure to reclaim his mining sites as the primary 

reason for forfeiting the bonds. 

22. On Januaey 14, 1982, when Reiner began to present his case in chief, 
I 

he was prepared to introduce 23 inspection reports, letters and other docurrents 

(contained in 19 emibits) into evidence. 

23. The large rnajori ty of these 23 docurrents were concerned with 

Reiner's reclamation activities, not with whether or not Reiner had caused the 

excessive discharges listed in Finding of Fact 10. 
:·1· 

24. Reiner was not represented by an attorney during the hearing, 

and prepared his post-hearing brief himself. 

25. . Reiner's post-hearing brief fully argues that DER has failed to 

prove the alleged conditions at the mining sites which have been listed supra 

(see Findings of Fact 13 and 14} • 

26. Other than very peripherally, DER 1 s testi..nony was not concerned 

with the aforementioned excessive discharges. 

27. On Jtme 26, 1978, Reiner and DER executed a consent agreement 

wherein Reiner agreed to perform various specified reclamation activities at 

the mining sites. 

28. In ~s consent agreement, Reiner agreed that any breach (of the 

specified reclamation activities he had premised to perfonn) should result in 
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forfeiture ·af the bonds which are the subject of the instant appeal. 

29. In Januacy of 1976, Reiner sold his mining business to the 

FoJment Coal~ ("Foxrrcnt"). 

30. Reiner penni tted FoJment to strip Reiner's sites under the 

authority ·of Reiner's mining pennits, although FoJment had not obtained-or 

even applied for-its cwn mining pennits. 

31. Foxrrcnt failed to pay its debts and went out of business sane 

time before Feb:ruax:y 1977. 

32. FoJment engaged in stripping operations on the mining sites 

covered by MP Nos. 1277-l(At and 1277-2. 

33 •. All the stripping on the site covered by MP No. 1277-2 was per

fanned by FoJment. 

34. Reiner has affected portions of the site covered by Mining 

PeJ:Jni.t No. 1277-1 (N.T. pp. 163 and 268), and on these affected portions: 

(1) Backfilling has been accarplished (N.T. pp. 197-198). 

{2) Revegetation has been only partially acccirlplished 

(N.T. pp. 86, 103-106, 109 and 360-363, Ccmronwealth Exhibits 20 and 22). 

(3) The planting has not been accorrplished in accordance 

with specifications. set forth by Pennsylvania State University (N.T. pp. 352-353). 

(4) Erosion is observable on unplanted areas (N.T. pp. 86-87, 

159 and 258-259). 

(5) As of Januacy-February 1982, conditions had been unchanged 

for one to two years (N.T. pp. 264 and 339). 

(6) There has been no mining since June 1978 (N.T. pp. 129-130 

and 354). 

35. Reiner and FoJment have affected portions of the site covered by 
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Mining per.mit No. 1277-l(A) (N.T. pp. 255, 271-273 and 356), and on those 

affected. portions: 

(1) Backfilling has been only partially accanplished 

(N.T. pp. 93-94, 111-112 and 365-366). 

(2) Operable backfilling equipm:nt has not been maip.tained 

· (N.T. pp. 202-203 and 260). 

(3) Revegetation has been only partially aca::mplished 

(N.T. pp. 117 and 122, Ccmronwealth Exhibits 25 and 28). 

( 4) The planting has not been accanplished in ~ccordance 

with specifications set forth by Pennsylvania State University (N.T. pp. 352-353). 

(5) There is a pit in which water has accumulated (N.T. pp. 

115-116 ~ 263, Cc::mronwealth ~it 24). 

(6) Erosion gullies are observable (N. T. pp. 119-120, 

Com'ronweal th Exhibit 26) • 

(7) As of JanuaiY-February 1982, conditions on the site had 

been tmchanged for a year (N.T. p. 339). 

(8) As of JanuaiY-February 1982, there has been no mining 

for about a year (N.T. p. 130)· •. 

36. Fo~t affected portions of the site covered by Mining PeDnit 

No. 1277-2 (N.T •. pp. 271-273), and on those affected portions: 

(1) Backfilling has been only partially accomplished (N.T. 

pp. 401-402 and 407-409); pits remain to be filled (N. T. pp. 97-98). · 

(2) Operable backfilling equipment has not been maintained 

(N.T. p. 264). 

(3) Reiner has not planted vegetation (N.T. pp. 350 and 354). 
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(4) As of January-Februaxy 1982, conditions on the site 

had been unchanged for two years (N.T. p. 339) •. 

(5) There has been no mining since 1976 (N.T. pe 355).' ,; 

37. DER's only witness as to conditions at the sites was Edward V. 

~re, the surface mining conservation inspector responsible for inspecting 

Reiner's mining sites. 

38. Reiner, the only witness for his side, strongly contested 

Mr. Moore' s testim::>ny. 

39. On the whole, hcwever, Reiner's substantive challenges to Mr. 

Moore's testinDny were confined to details; Reiner did not rebut Mr. Moore's 

basic thesis that none of the mining sites covered by MP Nos. 1277-1, 1277-l (A) 

and 1277-2 had been canpletely reclaimed. 

40. Reiner testified that he "wanted to carplete the backfilling" to 

raise the value of his property, "which is worth a.J.nost nothing naN in its 

condition. rr 

41. Under the terms of each l:ond forming the subject of this appeal, 

any violation of the associated mining pennit, or of applicable rules and regu

lations, is a default justifying forfeiture of the l:ond. 

42. Reiner alleged that he had sent DER many letters notifying DER 

of his progress and problems in reclamation, but had not received replies to 

these letters. 

43. Eowever, DER' s Jclm Matviya testified that the bulk of the afore

mentioned allegedly unanswered letters actually were answered, and introduced 

Camonwealth Emibits 33-35 in support of this testirrony. 

44. There was no evidence that the aforementioned alleged lack of 
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response by DER to Reiner • s letters was to Reiner • s detri.rrent; if anything, 

Reiner gained added time which he could have used to accanplish the required 

reclamation. 

45. Reiner cla..i.m=d that he had sent DER reclail'a.tion schedules in 

confODnity with the requirements of the Jtme 26, 1978 consent agreenent (see 

·Finding of Fact 27) , but that DER had not responded to these proposed schedules. 

46. '!he latest of these aforementioned proposed reclamation schedules 

was contained in a letter dated Januaxy 10, 1980, which stated that reclamation, 

including planting, would be c::arpleted in Fall 1980 on each of the sites covered 

by MJ? Nos. 1277-1, 1277-1 (A) and 1277-2. 

47. On JanuaJ:Y 14, 1981, during an inspection of Reiner's mining sites, 

Mr. Moore "shut dcwn" Reiner's cperation because water was being purnped_to "in

adequate treatment facilities. n 

48. Reiner· complained that Mr. Moore never acknowledged receipt of 

the ~ebrt.Jal:Y 2 and February 13, 1981 letters asserting the problem causing the 

aforesaid "shut dc:Mn" had been corrected (recall Finding of Fact 16), and further 

corrq;>lained that Mr. Moore had never returned ·to tell Reiner he could start up again. 

49. 'Ihe p~ing prc:hlem referred to in Finding of Fact 47 pertained 

to a pit on the mining site covered by MP No. 1277-1 (A) • 

SO. Except for a generalized appeal to financial exigency, Reiner does 

not explain~ being ordered to cease .operations on the site covered by MJ? No. 

1277-l(A) prevented the carpletion of reclamation on the sites covered by MP Nos. 

1277-1 and 1277-2. 

51. Reiner had been having financial problems (including having to 

pay fines for various violations) since 1977, ·and had been having difficulties 
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cbtaining a pennanent mining license. 

52. Reiner had been shut dcwn by Federal inspectors about April 19 79 

and was again shut down by Federal inspectors sare time prior to September 1981. 

53. Reiner offered no reasons, other than pure speculation, to support 

his arguments that his financial problems would have been alleviated sufficiently 

to permit him to ~lete his required reclamation on schedule, had he only not 

been shut down on January 14, 1981. 

54. Frc:m the reo::>rd in this appeal, and fran Reiner's stacy in his 

post-hearing brief (which was not treated as on the record for the purposes of 

this adjudication) , there is no reason to believe DER has treated Reiner harshly 

or unfairly. 

55. During the course of his mining operations, Reiner never saved or 

escro;ved noney to provide for reclamation. 

56. Reiner filed for personal bankruptcy in June 1981, and was adjudged 

bankrupt in November 19 81. 

57. Reiner presently does not have the rrcney to carplete backfilling 

on the sites. 

58. Reiner presently doesn't have the noney to hire an engineer to 

submit the necessary water noni taring, blasting and erosion and sedimentation 

-
plans required by the new Surface Mining Regulations. 

DISCUSSION 

In this bond forfeiture appeal, the burden of proving the facts that 

can justify forfeiture falls onDER, for reasons this l?oard has explained in 
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Rockwood Insurance Company v. DER, EHB Docket N:l. 78-168-S (issued February 18, 

1981). 'Ihis burden is spelled out in section 4(h) of the SM:RA, 52 P.S. §1396.4{h), 

which provides in part: 

If the operator fails or refuses to cacply with the 
requirements of the act in aey respect for which liability 
has been charged on the bond, the department shall declare 
such portion of the bond forfeited ••• 

The first issue to be decided, therefore, is whether Reiner "failed or refused to 

<XIllply with the requirements of the act in aey respect for which liability has 

been charged" on the various bonds which D~ seeks to forfeit. 

A. om Is Reasons for Forfeiting the Bonds 

'Ihis issue is sanewhat clouded by the fact (which we· have noticed in 

other appeals as well) that DER 1 s reasons for its action were not as clearly and 

consistently articulated to the appellant as this Board orDER should like. 

Reiner was notified of the forfeiture in a letter dated July 31, 1981,. sent 

certified rrail, written by DER 1 s Richard Boardman, ~sociate Deputy SecretaJ:y 

for Environmental Protection. In this letter, which was the cause of the instant 

appeal and is attached to the appeal, Mr. Boardman wrote: 

You have failed and continue to fail to correct the 
violations cited by letter dated Februaxy 4, 1981 and to 
reclaim the area affected in the course of surface mining 
operations. The violations are not corrected as of inspec
tion conducted at the surface mining operations on May 21, 
1981. In accordance with Section 4 {h) of the Surface 
Mining and Reclamation Act, the Department hereby certifies 
and declares forfeited the following bonds ••• 

The letter dated February 4, 1981 to which Mr. Boardman referS is- Comronwealth 

Exhihit 17. In pertinent part, this letter reads as follows: 

On 1/14/81, an inspection was conducted at the above 
mentioned mine site by Mine Conservation Inspector Edward V. 
Moore. The follc:Ming violations were noted by him. 
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1. Excessive acidic discharge. 
2. Excessive iron discharge 
3. Excessive manganese discharge. 
4. Excessive suspended solids discharge. 

'!he above stated violations are in direct contravention 
of the Clean Streams Law and/or SUrface Mining Act. 

'!he letter went on to list (as also being violated in contravention of the Clean 

Streams Law and/or the Surface Mining Act} Standard Conditions 10, 11 and 17 of 

the Mine Drainage Peimit, as well as the Interim Federal Regulations, Title 30, 

Chapter 7, Part 717.17(A). 

DER filed its pre-hearing natDrandum on October 13, 1981. '!he first 

section of this pre-hearing merrorandum is headed "Statement of Facts Which Appellee 

Intends To Prove. " Nowhere in this Statement of Facts is there any mention of the 

excessive discharges which were the praninent feature of the Februa.J:y 4, 1981 

letter 'to which the July 31, 1981 notice of forfeiture" referred. Instead, for 

each of the sites covered by Mining l?ennits Nos. 1277-1, 1277-1 (A} and 1277-2, 

DER' s pre-hearing natDrandum alleged: 

The follc:Mi.ng conditions exist at the site: 

a. · The site has been affected by surface mining, but 
has not been backfilled, regraded and revegetated as required 
by the Department 1 s regulations and the mining and mine drain
age pennits for said site. 

b. Reiner has failed to develop, ~lement and install 
erosion and sedi.mentation controls as required by the Depart
ment's Regulations and the penni ts for the site. 

c. Reiner has failed to maintain backfilling equi:pnent 
on the site which is operable, in use and capable of reclai:mi.ng 
the site. 

In addition, for the site covered by Mining Pennit No. 1277-l(A), DER's pre-hearing 

merrcrandum also alleged: 

d. Reiner has allowed water to accumulate in a pit on the 
site and has failed to pump the water to treatment ponds. 
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It is true that ~. Boardman • s July 31, 1981 letter did say "You have 

failed ••• to reclaim the area affected in the course of surface mining operations. " . 

It also is true that Standard Condition 17 of the Mine Drainage Per.ni t, listed 

as being violated in DER's Februa:cy 4, 1981 letter, reads (see Ccmronwealth 

Exhibit 8) : 

The peJ:Ini ttee • s attention is specifically called to 
the provisions of the Bi ttmlinous Coal Open Pit. Mining 
Conservation Act, May 31, 1945, P.L. ll98, as amended, 
which in coal stripping operations, requires, inter alia, 
the backfilling of the exposed coal neasures, and prevention 
of pollution foxm.ing siltation and mine drainage. Catpliance 
with these provisions of the foregoing Act is expressly made 
a condition of this pennit. 

Arguably, therefore, Mr. Boardman's July 31, 1981 letter-with its statement 

about Reiner's failure to reclaim, and with its reference to Standard Condition 17 

of the Mine Drainage PeJ:Init Reiner had been granted~d give Reiner notice that 

his bonds were being forfeited not nerely for excessive discharges,. but also for 

reasons of the. sort detailed in DER • s pre-hearing irarorandum. 

Nevertheless, we do not fault Mr. Reiner-who by his own admission is 

not an educated man (N. T. p. 311) , and who surely has not been trained to construe 

legal ~ts-for concluding fran the July 31, 1981 letter that his bonds were 

being forfeited primarily for having failed to-, correct the four excessive discharges 

listed in DER • s Februacy 4, · 1981 letter. Moreover, when Reiner received the 

July 31, 1981 letter, he believed he already had corrected the conditions causing 

the excessive discharges carplained of in the February 4, 1981 letter (N.T. pp. 384-

385). On Februaxy 2, 1981-after receiving a letter fran DER dated Januaxy 21, 

1981 (camcnwealth Exh.ibit 16 and N.T. pp. S0-51) notifying Reiner that DER's 

Inspector Moore had found violations during Moore's Januaxy 14, 1981 inspection 
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(the inspection date cited in the February 4, 1981 le~ter)--Mr. Reiner wrote 

Mr. M:x:>re on Februacy 2, 1981 (Reiner Exhibit U): 

I am writeing you this letter in accordance with 
the certified letter fran Harrisburg. 

As soon as you left It¥ job, I replaced the pipe 
in the treai:rrent ponds so water went through second 
pond instead of leaking into the surface sedimation 
pond. All-so i.ncanei.ng pipe in first pond was changed 
to increase retension time of water. When the above 
was corrected, it stopped the sedimation fran washing 
into the surface sedimation pond that you observed. 

'lb.en, on February 13, 1981, after receiving the February 4, 1981 letter, Reiner 

again wrote Moore (Reiner Exhibit U) : 

I am wri teing this letter in catpliance with 
letter I received dated 2/4/81. 

As I stated in It¥ letter of 2/2/81, The things 
that caused this problem was corrected the same day 
you were there. 

It is not surprising, therefore, that when Reiner filed his appeal he 

offered, as a reason for challenging the bond forfeitures (see attachment to 

Reiner's Notice of Appeal): 

In appellee • s letter of July 31, 1981, it is stated 
that I did not correct the violations cited by letter 
dated February 4, 1981. This is tmtrue! These violations 
were corrected and the proper people notified :ircttediately. 

It is equally unsurprising that the first page of Reiner • s brief canplains: 

On October 8, 1981, Mr. Stanley R. Gear, for the 
Appellee, sent out their pre-hearing rnerrorandum in which 
they changed their reasons for the bond forfeiture from 
those given in the original notice Dated July 31, 1981. 

Reiner • s brief went on to argue: 

Since the appellee's notice of bond forfeiture 
contains the reasons for the forfeiture, the appellant 
feels the appellee should be 1irni ted to those reason 
given and not pennitted to keep changeing the reasons 
in order to find one the appellant might have violated. 
I do not believe the appellees should be penni tted to 
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go on a fishing expidi tion till they st.t.mDle on to 
saoething not here to fore presented. 

DER 1 s reply brief gave the follc:wing response to the just-quoted argum:mt 

of Reiner 1 s: 

Appellant argues that the reasons for the bond forfeit
ures should be limited to those stated in the forfeiture 
notice dated July 31, 1981, which was mailed to ~llant. 
The reasons set forth in that notice are the Appellant 1 s 
failure to correct certain violations and his failure to 
reclaim the area covered by the subject bonds and affected 
by Appellant 1 s surface mining operations. 

The primal:y reason the bonds were declared forfeited 
was Appellant 1 s continued failure to reclaim the sites in 
question. Appellant had been infonre:l ·through inspection . 
reports and corresponderice of the specific deficiencies 
with respect to reclamation of the sites. Appellant intro
duced many docultents into evidence containing notice of 
such deficiencies and warnings that the bonds in question 
were in jeopardy of forfeiture. 

The specific violations referred to in the forfeiture 
notice of July 31, 1981, were not the basis of the forfeit
ures. The key reason for the forfeitures was Appellant 1 s 
failure to reclaim the sites • 

. :rru.s response of DER 1 s is not satisfactory. Irrespective of any prior 

inspection reports and correspondence, when Reiner received DER 1 s July 31, 1981 

letter officially notifying him of the forfeiture, he was entitled to believe that· 

the reasons for DER 1 s forfeiture of his bonds were the reasons stated in that 

letter. As we have stated supra, it is arguable that the language of the July 31, 

1981 letter did give Reiner notice that his bonds were being forfeited for reasons 

which included Reiner 1 s failure to reclaim the sites. However, if a reasonable 

man "WOuld not read the July 31, 1981 letter as ·stating that the reasons for the 

bond forfeitures included failure to reclaim the sites, then Reiner on July 31, 

1981 would not have had notice his bonds~ being forfeited because o'!= such 

failure, no matter how many prior inspection reports and letters from DER had 

warned him failure to. reclaim could result in forfeiture. That such notice to 
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Reiner is a constitutional due process requirement has been vigorously affinned 

by Pennsylvania courts and by this Board {see Vince Terrizzi Productions, Inc. v. 

DER, 1980 EBB 398 and citations therein} • 

As it happens, on the facts of this appeal it is not necessa.:cy for us 

to construe the ircport of the July 31, 1981 letter. DER's pre-hearing mem::>randum, 

quoted supra, unmistakably listed the alleged conditions at the various sites 

which, according to DER, warranted forfei'l;ure of the bonds for failure to properly 

reclaim. DER' s pre-hearing InE!l'Drandum was filed October 13, 1981, three nonths 

before the hearings began on Januazy 13, 1982. Reiner filed no pre-hearing IIlE!IIO

randum in response to DER' s pre-hearing rnenorandum, and was not subjected to any 

sanctions for so failing to file, although such sanctions-including dismissal of 

the appeal or refusal to admit Reiner's exhibits into evidence-would have been 

legitimate tm.der the teDns of the Board's Rule 124, 25 Pa. Code §21.124, and of 

paragraph 4 of the Board's ~e-hearing Order No. 1, dated September 9, 1981. In 

particular, Reiner's testircony and exhibits admitted into evidence were limited 

only on grounds of relevance {and relevanee was interpreted very broadly, see, e.g., 

N.T. pp. 299-338}, although DER's CDunsel ccrrplained during the hearing that

because Reiner had not filed a pre-hearing rrenorand~DER had not received adequate 

notice as to Reiner's contentions {see the Camcnwealth' s Trial Mem:>randum, sub

mitted on Jai11.lal:Y 14, 1982 at the request of the Board, N.T. pp. 179-183 and 189). 

Furthenrore, Reiner clearly understood that DER nr:::M was pointing to Reiner's 

alleged failure to reclaim as the p~ reason for forfeiting the bonds; indeed, 

on Januaey 14, 1982, when Reiner began to present his case in chief, he was prepared 

to introduce 23 inspection reports, letters and other doct.ments (contained in 19 

emibits} into evidence, of which docurrents the large majority were concerned with 
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Reiner's reclamation activitieS at the mining sites, not with whether or not 

Reiner had caused the excessive discharges listed in the February 4, 1981 letter 

fran nm to him (cf. 1 e.g. 1 Reiner Exhibits B, G, I and S1 along with N.T. pp. 

195-1961 314 and 350). In addition, Reiner's post-hearing brief, although arguing 

(as discussed supra) that DER' s reasons for the bond forfeiture should be li.Iiu.ted 

to the specific violations listed in DER's Februacy 4, 1981 letter, also fully 

argues in the alternative that DER has failed to prove the alleged conditions-

in DER's pre-hearing nerorandum (quoted above)--mich, according to DER, warranted 

forfeiture of the bonds for failure to properly reclaim. 

For the reasons stated in the preceding paragraph, and because hearings· 

by the Board upon appeal of DER actions are de ~ (Warren Sand and Gravel Co. 

v. DER, 20 Pa. Ctwlth. 186, 341 A.2d 556 (1975), Township of Salford v. DER, .1978 

EHB 62) 1 we rule that in the instant hearing DER' s pre-hearing rrenorandum gave 

Reiner his constitutionally required due notice of the alleged conditions at the 
..... : 

various sites Which DER would seek to p::rove in order to sustain its burden in the 

instant appeal.. DER' s testi.ncny was directed toward establishing its pre-hearing 

m:m:>randum allegations quoted earlier, and (other than very peripherally) was not 

concerned with the excessive discharges listed in the February 4, 1981 letter. 

Therefore, as stated earlier 1 we need not construe the inport of the July 31, 1981 

letter to Mr. Reiner 1 nor need we decide. whether or not this letter gave him 

:ootice that failure to properly reclaim was going to be DER' s prinm:y reason for 

seeking forfeiture of his bonds. Similarly, we need not decide whether Reiner's 

belief-when he received the July 311 1981 letter-that he already had corrected 

the violations listed in the February 4, 1981 letter (recall the quotations supra 

fran Reiner's Exhibit U and from his Notice of Appeal) was grounded in fact; the 
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·....-:-

violations listed in the July 31, 1981 letter ncM have becone .imnaterial to this 

appeal. 

We also are excluding, as imnaterial to this appeal, any reasons for 

forfeiture first offered by DER at the hearing or in its post-hearing brief; new 

reasons thus offered are inconsistent with the notice an ..appellant like Reiner 

deserves and constitutionally is required to have in· order to prepare his case 

against the threatened bond forfeiture. In other "WOrds, under the ci.rcumstances 

of this appeal. we are limiting DER' s reasons for seeking the bond forfeitures to 

those :reasons stated in its pre-hearing netDrandum, a limitation pennitted tmder 

the tenns 1 of 25 Pa. Code §21.124 and paragraph 4 of the Board's Pre-Hearing 

Order No. 1. ·In particular, we exclude as a reason for forfeiture-and will not 

consider evidence supporting-the claim that Reiner failed to comply with the 

teJ:ms 'of the Jtme 26, 1978 Consent Agreement he and DER executed; this claim, 

which was first raised in DER' s Trial Mercorandum given to Reiner on the second 

day of the hearing, Januacy 14, 1982, is argued in DER's post-hearing brief. We 

stress that lack of sufficient notice to Reiner is the sole problem with penni t

ting DER to use alleged breaches of the Consent Agreement as a reason for the 

bonc;l forfeiture. Vhen notice is sufficient, it cert:ainly is not an abuse of 

discretion for DER to enforce a consent agreement against its signer; paragraph 31 

of the June 26, 1978 Consent Agreement (Cormonwealth Exhihit32) plainly states: 

1 
We recognize that we did not employ 25 Pa. Code §21.124 and paragraph 4 of 

our Pre-Hearing Order lb. 1 to limit Reiner's case. 'lbere was little reason to 
think that Reiner's failure to file a pre-hearing rrenorandum actually had 
prejudiced DER. Moreover, we are inclined to believe that the notice require
ments constitutionally imposed on DER for the benefit of Reiner, the recipient 
of a DER forfeiture order, are stricter than the corresponding requirements 
imposed on Reiner for DER' s benefit. See Vince Terrizzi, supra and citations 
therein. 
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Arr:f breach of this Consent Agreement on the part 
of Reiner shall, in addition, result in the inmediate 
cessation of all surface mining operations by Reiner 
and shall also result in the forfeiture of all surface 
mining bonds which he has posted with DER to bond the 
1277-1 Operation, the 1277-l(A) Operation, and the 
1277-2 Operation. 

B. .The Evidence That Reiner Failed to Properly Reclaim 

We nt:M can return to DER' s burden, spelled oU:t in the opening paragraph 

of this adjudication. If proved, any of the conditions at the various sites, 

listed in DER's pre-hearing merccrandum and quoted supra, would constitute a 

failure to c:::c.uply with the requirements of the SMrnA justifying bond forfeiture, 

as is apparent fran the terms of the bonds (Ccmronwealth Exhibits 1-4), the Mine 

Drainage Pemit (Ccrmcnwealth ~it 8) and the Mining Pemits for the sites 

(Camonwea.lth Exhibits 10-12). In view of the discussion in Section A supra, 

therefore, DER 1 s burden has becane no m:::>re and no less than proving the aforesaid 

allegations of, its pre-hearing ITIE!lTOrandum. 
't:,;.· 

DER 1 s post-hearing reply brief to Reiner's post-hearing brief argues 

that Reiner's own admissions in his post-hearing brief dencnstrate that DER has 

sustained the burden described imnediately supra. For exanple, Reiner's post

hearing brief responded "1\dmi.tted" to the follCMing SUggested Findings of Fact 

in DER 1 s post-hearing brief: 

9. Fran at least the date of the declaration of 
bond forfeiture to and including the dates of the hearing 
in this appeal, the follCMing conditions, which are 
violations of the obligations on Surety Bond No. 10429, 
existed on the site covered by MP 1277-1: 

a. Reiner failed to prcrcptly c:::c.uplete reclamation 
of the site as required by the reclamation plan 
in MP 1277-1 and 25 Pa. Code §77.92(d) (9). 
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.b. Reiner failed to revegetate the site as 
required by the reclamation plans in the Mining 
and Mine Drainage pennits 'for the site. 

c. Reiner failed to control erosion and sedimenta
tion at the site as required by 25 Pa. Code Chapter 
102·, as is evident fran the erosion rills and 
gullies on the site. 

Hc:Mever, Reiner's "admissions" in his post-hearing brief have not been consistent. 

In connection with the site covered by Mining Permit No. 1277-1, Reiner's post-

hearing brief responded "Denied" to each of the allegations a-c concerning 

conditions at the site, quoted earlier fran DER's pre-hearing :rnenorandun~ in fact 

Reiner responded "Area has been backfilled and revegetated" to DER' s pre-hearing 

narorandun's allegation b for the site covered by Mining Permit No. 1277-1. It 

is difficult to square this denial response of Reiner's with his "Admitted" 

response to DER's SUggested Finding of Fact 9b for the very same site. Similarly, 

although Reiner "admitted" each of DER's Suggested Findings of Fact 9b and 9c for 

the site covered by Mining Permit No. 1277-1, he responded "Admitted in part and 

denied in part" to DER's Suggested Finding of Fact 20 for the same site, reading: 

The area covered by MP 1277-1 needs erosion and sedimenta
tion control; it needs to be regraded to correct erosion rills 
and gullies, and it needs to be revegetated. 

These just-quoted responses for the site covered by MP .. 1277-1 also are difficult 

to reconcile. Similar discrepancies exist in Reiner's post-hearing brief's 

"admissions" concerning conditions at the sites covered by Mining Permits Nos. 

1277-l(A) and 1277-2. 

Therefore, we cannot rely on the "admissions" in Reiner's pos~-hearing 

brief, as DER would have us c:ID; we will have to look carefully at the evidence 

actually developed at the ·hearing. For reasons explained earlier, the evidence 
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will be examined solely with reference to the allegations in DER' s pre-hearing 

rcerorandum; those Suggested Findings of· Fact in DER' s post-hearing brief which 

are. not included within DER's pre-hearing mE!r!Crandum's allegations are not before 

us. 

DER's only witness as to oonditions at the sites was Edward V. Mcore, 

the surface mine conservation inspector responsible for inspecting Reiner's 

~sites since about May 1978. Reiner, the only witness for his side, strong

ly contested much of Mr. Moore's testirrony ~ Reiner managed to challenge success

fully (N.T. pp. 197-198) Mr. Moore's apparent original implication (N.T. pp. 86, 

149) that ncre than minimal backfilling remained to be done on the mining site 

covered by MP No. 1277-1. On the whole, ~ver, Reiner's substantive challenges 

to Mr. Moore's testiliony were confined to details, such as Reiner's claim that 

a ditch shewn in Ccmtcnwealth Exhibit 27 was not an erosion gully on the mining 

site coVered by MP No._ 1277-l(A) (as Mr. Moore maintained, N.T. p. 121), but 

rather the remains of an old road (N.T. pp. 322-325). Reiner did-not rebut Mr. 

Moore's basic thesis_ that none of the mining sites covered by MP Nos. 1277-1, 

1277-1 (A) and 1277-2 had been carpletely reclaimed. In fact, Reiner himself · 

said (N.T. p. 314): 

I wanted to cacplete the backfilling, get at least 
the value up on the property, which is worth allrost 
nothing :now in its condition. 

OUr findings concerning the conditions on the mining sites, based solely 

on the evidence (including Exhibits) presented at the hearing, and remert'bering 

that DER has the burden of proof, have been itemized in Findings of Fact 34-36. 

Cc:lrrparing these Findings with the allegations qlDted supra fran DER's pre-hearing 

merrorandum, we conclude that for each of the mining sites oovered by MP Nos. 1277-1, 

1277-1 (A) and 1277-2 DER has sustained its burden of proving sane parts or all of 
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those allegations. Furthenrcre, for each of the mining sites, the proved parts 

of those allegations a-d constitute violatioris of one or ncre of: 

(1) the SMCRA; or 

{2) the CSL; or 

(3) the applicable rules and regulations promulgated tmder 

these statutes; or 

( 4) the provisions and conditions of the MOP or MP' s granted 

to Reiner. 

In the case of the site covered by MP No. 1277-1, for exanple, DER did not 

sustain its burden of shewing the affected portion had not been backfilled, but 

did shew that revegetation had not been carpleted, that the planting had not 

confcmned to the provisions of the MP and that erosion was observable on unplanted 

areas {see Findings of Fact 34 {1) - 34 (4)]. Failure to corrplete revegetation and 

to replant in accordance with Pennsylvania State University specifications are 

violations of paragraphs 3 and 7 of the reclamation plan (letter of November 4, 

1974 fran Reiner to DER) made part of MP No. 1277-1 {Ccmronwealth Exhibit 10); 

tbe. presence of erosion is evidence· that erosion controls were not properly iq:>le

mented, in violation of various seetions of 25 Pa. Code Chapter 102, e.g., 25 Pa. 

Code §§102.4 and 102.24. Under the tenns of surety bond No. 10429 {Cc:lrmonwealth 

Exhibit 1) covering MP No. 1277-1, air:f violation of the provisions of MP No. 1277-1, 

or of applicable rules and regulations, is a default justifying forfeiture of 

the bond. Similar assertions (to those just made concerning MP No. 1277-1) hold 

for the sites covered by MP Nos. 1277-l(A) and 1277-2, which sites {according to 

the evidence) were even further fran ccmplete reclamation than was MP No. 1277-L 
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c. Was DER 1 s Action An Abuse of Discretion 

Our review of a DER action is to detennine whether DER has comni tted 

an abuse of discretion o~ an amitracy exercise of its duties or ftmctions. 

Warren Sand and Gravel, sup~, Ohio Farmers Insurance Ca"rpany v. DER, EHB Docket 

No. 80-041-G {August 25, 1981) • Section 4 {h) of the SMCRA, quoted at the outset 

of our discussion, provides that DER shall forfeit the bond if the operator 
' 

fails to carply with requirenents in aey respect for which liability has been 

charged on the bond. In view of this provision of the SMCRA, and in view of the 
I 

firidi.n;s {especially Findings of Fact 34-36) and conclusions discussed supra, 

the bond forfeitures which are the subject of the instant appeal were not an abuse 
.•·' 

of DER. 1 s discretion nor an ami tracy exercise of DER. 1 s duties or functions. It 

follows that forfeiture of these bonds nrust be sustained unless Reiner can furnish 

a successful legal defense, sufficient to negate forfeiture even though DER has 

met its burden ''Of proving violations justifying forfeiture under section 4 (h) of 

the SMCRA. oh:to Fanrers, supra. 

Reiner has offered a plethora of defenses, many of which have absolutely 

no merit. We shall examine those defenses which cannot be rejected out of hand: 

1. Iack of notice of reasons for forfeiture. This defense has been 

examined supra and rejected, for reasons stated. 

2. Estoppel (in effect} • Reiner alleged that he had sent DER many 

letters notifying DER of his progress and problems in reclamation, but had not 

received replies to these letters (N.T. pp. 328 and 337-338); Reiner appeared to 

claim that this allegation sarehow estopped DER fran for£:ei ting · the bonds (N. T. 

pp. 335-336) , though-because of his lack of legal training-he was unable to 
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sensibly articulate the reasons why estoppel would be .implied. Havever, DER' s 

John Matvi.ya testified in rebuttal that the bulk of the allegedly unanswered 

letters actually were answered, and introduced Ccmrcnwealth Exhibits 33-35 in 

support of this testilrcny {N. T. pp. 4ll-421} • FurtheiiiDre, to establish estoppel, 

Reiner must show that his reliance on the alleged lack of response by DER was 

to his detriment. Rockwood Insurance Canpany v. DER, EBB Docket Nos. 78-168-S 

and 78-166-S (Februaey 18, 1981}, Ohio Fanrers, supra. There was no evidence 

that the alleged lack of ·response was to Reiner's detriment; if anything, Reiner 

gained added time which he could have used to accuuplish the reclamation he 

never did manage to catq?lete. This estoppel defense is rejected. 

We note that this estoppel defense, and the remaining defenses examined 

belcw, are affii:mati ve defenses, in which Reiner bears the burden of proving the 

facts necessacy to establish the defense.. Ohio Fanrers, supra, and 25 Pa. Code 

§21.101 (a} • 

3. Ratification of postponed compliance deadlines. This defense is related 

to the estoppel defense just discussed. Reiner cla..ined that he had sent DER recla

mation schedules in confcmn:i.ty with the requi.rerrents of the consent agreerrent he 

bad executed on June 26, 1978 (Finding of Fact 27} , but that DER had not responded 

to these proposed schedules, which tended to postpone Reiner's deadlines for 

conpleting reclamation {N.T. pp. 287 and 296-301}. .Reiner claims that this 

alleged failure of DER to respond to his letters ratified his delayed reclamation 

schedules. There is no basis for this ratification claim. In any event, 

however, Reiner's latest self-proclaimed schedule, sent to DER in a letter 

dated Janua:ry 10, 1980 (Reiner Exhibit I, N.T. pp. 359-350), stated that 
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reclanation, including planting, would be carpleted in Fall 1980 on each of 

the sites covered by MP Nos. 1277-1, U77-l(A) and U77-2. We have found 

(Finding of Fact 34-36) that in fact reclamation on none of these sites had 

been canpleted by January-Februacy 1982. Therefore this defense is rejected. 

4. DER's own rmjustified actions caused Reineris failure to reclaim 

on schedule. Reiner testified that on Januaey 14, 1981, when Mr. Moore per

fonned the inspection which led to the aforerrentioned Februa:cy 4, 1981 letter 

to Reiner f:tan DER (CCmronwealth Emibi t 17) , Mr. Moore nshut me da,.mn (N. T. 

p. 385). '1his tes1::im:>ny is confil:ned by Mr. Moore's own :inspection report of 

Janua.J:Y 14, 1981 (Cornronwealth Exhibit 19}, which stated: 

Only activity at this ti.ne, ptmping of water to 
inadequate treatment facilities. Operator directed to 
cease pl.ln'ping rmtil corrective actions to facilities 
are made. 

:Reiner then wrote the . two previously discussed letters of Februacy 2 and Febru

ary 13, 1981 !(Reiner Exhibit U} to Mr. Moore stating that the conditions causing 

the excessive discharges listed in DER's Februaey 4, 1981 letter to him had been 

corrected. Reiner catplained that Mr. M:>ore never acknc:wledged receipt of 

Reiner's February 2 and February 13, 1981 letters, and never returned to tell 

Reiner that he could start up again because the problerrs carplained of had been 

corrected (N.T. p. 385). In his brief Reiner argues that this failure of DER's 

to let Reiner restart punping when violations had been corrected prevented . 

Reiner fran continuing his backfilling and was the reason that water accumulated 

in the pit [see Finding of Fact 35 {5)] • _ 

The purrping referred to in the above qoote fran CotmJnwealth Exhibit 19 

pertains to the pit on the site covered by MP No. U77-l(A) (N.T. p. 86); there are 

oo pits remaining on the site covered by MP No. 1277-1 (N.T. p. 149, Finding of 
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Fact 34 (1) • Except for a generalized appeal to financial exigency, Reiner 

does not explain why being· ordered to cease operations on the site covered by 

MP No. U77-l(A) prevented the o::IIpletion of reclamation on the sites covered 

by MP Nos. U77-l and U77-2; financial exigency is not a defer.se to bond 

forfeiture, as further discussed infra. 

In addition, there was no credible evidence that Reiner's financial 

problems were caused by Mr. Moore's "shut down" on Januazy 14, 1981. In the 

first place, Mr. Moore's inspection report (Ccmnonwealth Exhibit 19) states 

that the operator was directed to cease pumping only "until corrective actions 

to facilities are made"; on this evidence, Reiner could have started up again 

as soon as he had made the necesscu::y corrections, which he very rapidly did 

according to his cwn Februazy 2, 1981 letter (Reiner Exhibit U). Ha.vever, 

because there was no direct testi.rrony as to precisely what Mr. Moore told Reiner 

on Januazy 14, 1981, the inspection report is not conclusive. What does appear 

conclusive is that by Reiner's cwn account he had been having financial problems 

(including having to pay fines for various violations) since 1977 (N.T. pp. 271-

276, Reiner Emibits E, J, K and 0), that he had been having difficulties ob- · 

taining a pennanent mining license {Carironwe¥th Emibits 19 and 33) , that he 

had been shut down about April 1979 by Federal inspectors {Reiner Exhibits P, 

Q and R) , and that he was again shut down by Federal inspectors sane tine prior 

to September 1981 (N.T. pp. 357-358). Indeed, Reiner offered no reasons other 

than pure speculation to support his arguments that his financial problems would 

have been alleviated sufficiently to permit him to a::nplete his required 

reclamation by July 31, 1981 (when DER sent the notice of forfeiture), or even 

by Januazy-Februaxy 1982 {when the hearings were held) , had he only not been 

st.ut down on Januazy 14, 1981. 
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'Iherefore this defense of Reiner's that DER' s own unjustified actions 

caused him to fall behind on his reclamation activities, must be rejected. 

5. Financial exigency. This Board has previously ruled that the 
. . . 

financial inability of an operator to reclaim a surface mining site is not a 

defense to bond forfeiture~ a p~se of the bonding provisions of the SM:RA is 

to provide a neans of reclamation when the operator is unable to perfo:cn the 

required reclamation. Robert L. and Jessie M. Snyder, et al. v. DER, 198~ EHB 

402. Reiner's claims of financial inability to ccrcplete reclamation of the 

three mining sites which are the sUbject of the instant appeal are no defense 

to the bond forfeitures. 

6. Not responsible for stripping per£onned by another mining canpany. 

Reiner testified that the affected portions of the mining sites covered by 

MP Nos. 1277-l(A) and 1277-2 were largely (in the case of MP No. 1277-2, wholly) 
·' 

stripped by ~ FoXIICilt Coal Conpany (see Findings of Fact 34 and 35) • Reiner 
;.''1:(,.; 

argues that he should not be held responsible for failure to reclaim those 

affected areas of his mining sites which actually· had been stripped by FoXIICilt. 

Fo::xncnt was stripping on Reiner • s mining sites because Reiner sold his 

business to Foxrront in .1976 (N.T. p. 271). Reiner had expected that Foxrcont 

would obtain its own mining permits and would release Reiner • s bonds in favor of 

FoJ«ttnt • s own bonds (N. T. p.. 271) • In fact, FoXIICilt never did apply for new bol1;ds; 

nevertheless Reiner pennitted Foxrront to strip the areas covered by his mining 

penn:i.ts (N.T. pp. 271-272). After a short time, Foxrront-highly in debt-went 

out of business, and Reiner took back his mining properties (N.T. pp. 272-273). 

Under the above circumstances, FoXIICilt must be regarded as having been 

acting as Reiner's agent when Reiner permitted Foxzoont to strip without insisting 
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that Foxrront do so under its own mining penni ts, not under Reiner's. Reiner 

cannOt avoid responsibility for Foxrro~t' s failure to reclaim. This defense of 

Reiner's also is rejected. 

7. Other defenses. Reiner's very many remaining defenses, not 

examined in detail supra, either are variants on those defenses already examined 

or else are c:arpletely without merit. We do not believe Reiner's remaining 

defenses wa.n:ant detailed discussion, and s.inply reject them without· further 

cc:mnent. 

D. Conclusion 

On the basis of the foregoing, the Board rules that DER' s forfeiture 

of the instant bonds was not an abuse of discretion or an arbi tra:ry exercise of 

DER's powers. We are not happy with this conclusion; we would have much pre

ferred to be able to rule for Reiner. Fran the record in this ap~l (on which 

this adjudication solely has been based), but especially fran Mr. Reiner's post

hearing brief, there errerges a portrait of a sincere hard.-working poorly educated 

though quite intelligent (Reiner, without legal training, put forth every possibly 

~itorious legal defense that he had) strip miner of high 'integrity, who just 

didn't havethecapital or the business ~ience to cope simultaneously with 

financial reverses {like the Foxrront debacle) and the rigorous requirements of 

the SMCRA and its rules and regulations. There is absolutely no reason to believe 

DER has treated Reiner harshly or unfairly; Reiner's stm=Y in his post-hearing 

brief is evidence wholly to the contraJ:y. Ever since 1977, when DER gave Reiner 

his first notification of bond forfeiture, DER again ano again has given Reiner 

additional chances to su~, via a consent agree:rent, via tenpora:ry mining · 

licenses, via many conferences t.I:ying to work out reclamation t.irre tables, etc. 
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One has the inpression that it might have been greater kindness to Reiner for 

DER to have gone through with the bond forfeiture in 1977, but DER's 1977 

decision to hold the forfeiture in abeyance certainly does not show ill will 

towards Reiner. DER cannot rrM be blamed for, in effect, having lost confidence 

that. Reiner ever will manage to extricate himself fran his financial difficulties 

and canplete the required reclanation on the instant mining sites. During the 

hearing :Reiner testified as follcws under cross examination (N.T. pp. 356-357): 

Q. Did you, during the course of your mining and 
operation of these sites, save m::mey or esCl:CW' m::mey 
to provide for the reclamation? 
A.. No, I did not. 

Q. Mr. Reiner, isn't it true that in June of 1981 
that you filed for personal bankruptcy? 
A. '!bat is true. 
Q. Isn't it. true that in Novenber of 1981 that you 
were adjudged bankrupt in the U.s. Bankruptcy Court 
for the Western District of Pennsylvania? 
A. '!bat is true. 
Q.. Well, isn't it true that you don • t have any :rrcney 

.:~.: then to backfill the sites in question? 
A. At the present time, that's true. 
Q. Mr. Reiner, isn't it true that you don't even have 
the ncney to hire an engineer to submit the necessary 
plans, the water ncnitoring plans, the blasting plans 
and erosion and sedimentation plans that are required by 
the neH Surface Mining Regulations? 
A. '!bat is true. 

~conclude that, on all the_ evidence, DER's decision to forfeit the 

OOnds probably was just, not merely justified under the law. 

CCN:I.USIONS OF LAW 

l. The Board has jurisdiction over the parties and the subject matter 

of this appeal. 

2. The burden qf proving the facts that can justify forfeiture of the 

bonds which are the subject of this appeal falls on DER. 
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3. Irrespective of prior inspection reports and ex>rrespondence, when 

Reiner received DER' s July 31, 1981 letter officially notifying him of the for

fei ture, he was entitled to believe that the reasons for DER • s forfeiture of 

his bonds were the reasons stated in that letter. · 

4. If a reasonable man would not read the July 31, 1981 letter as 

stating that the reasons for the bond forfeiture included failure to reclaim the 

sites, then Reiner on July 31, 1981 would not have had notice his bonds were 

being forfeited because of such failure. 

s. Proper notice to Reiner of the reasons for the bond forfeiture, 

so that Reiner ex>uld properly prosecute his appeal, is a ex>nstitutional due pro-

cess requirement. 

6. Under the facts of this appeal, DER • s pre-hearing ItlE!'COrandum did 

give Reiner his ex>nstitutionally required notice of the alleged ex>nditions at 

the various sites which DER would seek to prove in order to sustain its burden. 

7. In view of DER's. pre-hearing menorandum and the testi.nony DER 

presented, the alleged violations listed in DER' s July 31, 1981 letter to Reiner 

are i.mnaterial to this appeal. 

8. Reasons for the bond forfeiture first offered by DER at the hearing 

or in its post-hearing brief are inex>nsistent with the ex>nstitutionally required 

notice Reiner must have, and therefore also are imna:terial to this appeal. 

9. Under the circumstances of this appeal, DER • s reasons for seeking 
l 

the bond forfeitures are limited to those reasons stated in its pre-hearing 

nerorandum. 

10. Had Reiner received the aforesaid ex>nsti tutionally required notice, 

it would not have been imna.terial for DER to offer Reiner's failure to canply 
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with the Jtme 26, 1978 Consent Agreement as a reason for forfeiting the bonds. 

ll. Under the facts of this appeal and the preceding Conclusions of 

Law, especially Conclusion of Law 9, DER • s burden has becane no ncre and no less 

than proving the allegations of its pre-hearing rrerorandun. 

12. Aey of the alleged conditions listed in DER 1 s pre-hearing merrorandl.ml, 

if proved for one of ·the mining sites, 'WOuld constitute a justification for forfeit

ure of the bond associated with that site. 

13. Reiner's "Admissions" in his post-hearing brief are inconsistent 

and cannot be relied upon to support DER1 s case. 

14. For each of the mining sites covered by MP Nos. 1277-1, 1277-1 (A) 

and 1277-2 DER has sustained its burden of proof that there have been violations 

of applicable statutes, or of rules and regulations, or of the provisions and 

o:mditions of Reiner's; penn.i.ts, justifying bond forfe;f.ture. 

15. :Fran Conclusion of Law 14 it foll.ows that forfeiture of the instant 

bonds must be sustained unless Reiner can ·furnish a successful legal defense, 

sufficient to negate forfeiture even though DER has met its burden of .proving 

violations sufficient to justify forfeiture. 

16. Reiner has the burden of proving the facts necesscu:y to establish 

his various proffered affirmative defenses. 

17. Reiner • s defenses to forfeiture, including the defenses of lack 
-

of notice, estoppel, ratification of postponed carpliance deadlines, failure to 

reclaim on schedule caused by DER • s own actions, financial exigency and lack of 

responsibility for Foxm::mt 1 s stripping, are unsatisfacto:cy and must be rejected. 
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18. DER' s forfeiture of the bonds was not an abuse of discretion 

or an arbitracy exercise of DER' s powers. 

ORDER 

AND N:W, this 28th day. of July, 1982, it is ordered that: 

1. Reiner's appeal of DER's forfeiture of his surety bonds Nos •. 10429 

($5,750), 1043£) ($6,267.50} and 13475 ($5,000) and of his collateral bond (Cer-

tificate of Deposit No. 1196 for $5,.750), is dismissed. 

2. Reiner is ordered to make full and prarpt payment to DER of the 

' values of the aforementioned bonds, totaling $22,767 .so. 

EDWARD GEFJUOY, Member 

DATED: July 28, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTif SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 1"1101 

(717) 787-3483 

PFNNSYIVANIA Mll:ES CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES. 
and Barry D. Einsig, Penni ttee 

Docket No. 82-176-G 

Gas Operations Well-Drilling 
Petroleum and Coal Mining 
Act 52 P.S. §2101 et seq. 

A 0 J 0 0 I~C AT I 0 N 

By: E.tWard. Gerjuoy, Member, September 9 , 1982 

This adjudication has been prepared under unusual circurrstances. On 

July 20, 1982,. the Depart:m:nt of Environnental· Resources (DER) granted Barry D. 

Einsig CEinsig} a penni.t to drill a gas well (the Gardner Well) on surface land 

~ by L. N. Gardner in Montgomery Township, Indiana County. On July 21, 1982, 

Pennsylvania ~es Co:r:poration (Pt-1C) filed with this Board an appeal of the 

aforesaid permit grant. With the appeal, PM: also filed a petition for super

seeeas, asking this Board to stay the permit pending a hearing on the merits 

of EM: 1 s appeal. PfC 1 s petition alleged that a supersedeas was needed because 

the -well could be drilled in a ver.z short time (72 hours) and. because conpletion 

of the ~vel.l "WOuld subject PM: to hann which-once the well was in place--would 

be irreparable; the well, if drilled, will penetrate the so-called Upper Freeport 
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coal seam which FMC owns and presently is planning to mine. . The Board's no:rmal 
' 

practice, follcwing the filing of an appeal, is to allcw the appellant and the 

other parties sorre 90 days for discovery and the filing of pre-hearing IIEITOranda, 

after which a hearing on the rreri ts is scheduled. Granting the supersedeas, as 

PM: requested, would have prevented Einsig from legally drilling the Gardner Well 

during the extended period (not less than i:h:Eee rronths) needed for the Board to 

adjudicate the merits of this matter tmder its usual procedures. 

'Ihe Board's rules require the Board to hold a hearing on a supersedeas 

petition as -~tiously as possible (where feasible within a week of the filing 

of the peti9-on) • . 25 Pa •. Cod,e §21. 76 (b) • Attenpts. were made· to arrange an ~ 

ditious hearing on the supersedeas petition; by August 10, 1982, however, a 

definite time for the supersedeas hearing, convenient for the Board and all the 

parties, had not yet been ~cheduled. Perhaps for this reason (the record does 

not showl, on or about 11-.ugust 10, 1982 IM: filed a Petition for Review "In The 

Nature Of An Action For Declarato:cy Judgment And Corrplaint In Equity Seeking 

Injunctive Relief" in Carmonwealth Court, asking Cc:mronwealth Court inter alia 

to enjoin Einsig fran drilling the Gardner Well. 

On August 17-19, 1982, a hearing on the .aforesaid Petition for Review, 

}?resided over by Senior Judge Paul s. I..ehnan, was held in Cam:ronwealth Court • 

. During the course of this hearing, the parties (after telephone consultations 

with the author of this adjudication) agreed-in a stipulation dated August 19, 

1982 signed by counsel for PM:, DER and Einsig-that: 

1. 'Ihe testim:my taken at the August 17-19, 1982 hearing would be 

transcribed and suh:ni tted to this Board. 

2. The Board would hear oral argurcents on this matter on August 31, 1982. 

- 216 -



3. '!he August 17-19, 1982 transc::ript, together with the August 31, 1982 

oral argument, would oonstitute the rea:>rd in this appeal. 

4. The Board would adjudicate the merits of this appeal on the basiS of the 

relevant: and· ·adm±ss"i.ble evidence -in the foregoing record, as determined by the Board. 

5. Einsig woula not begin any drilling operations on the Gardner 

property before September 16, 1982. 

'!he notivation for Paragraph 5 supra of the stipulation, and the reason 

for scheduling oral argument before the Board so soon after August 19, 1982 (requir

ing preparation of an expedited transcript of the August 17-19, 1982 hearing) is 

.. tp.a fact. that.'"':""ac.cor.dinq to. Einsig-his -·rights tc ··enter on the land needed to drill 

the Gardner ~Tell would terrr'inate on Septercber 22, 1982. To be precise, Einsig 

testified that because of the configuration of the Gardner tract the well could 

not be drilled without entry onto property o;.med by Mr. and Mrs. Jarres Scott, 

neighbors of Mr. Gardner; Einsig' s lease fran the Scotts, entitling him to enter 

on their land for the purpose of drilling the well, expires Septenber 22, 1982. 

'!he Board has received tt-.e transcript of the August 17-19, 1982 COrmon

wealth. Court hearing, and on August 31, 1982 did hear oral argurrents on this appeal.. 

At this August 31, 1982 hearing the parties-at the suggestion of the Board-orally 

put on the record their further stipulation that they were willing to have the Board 

adjudicate the merits of this matter on the sole basis of the record made in the 

August 17-19 and August 31 hearings even though: 

a. The parties had not had the opportunity to engage in discovery. 

b. Neither the parties ror the Board ever had received any pre-hearing 

mercoranda. 

c. The parties might not have the opportunity to file post-hearing briefs. 
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The :Board's rules permit the parties to waive their rights to a hearing 

before the Board. 25 Pa. Code §21.94 (a). Under the circumstances recounted, the 

parties' stipulations described supra surely constitute such a waiver. 'Ihe Board 

therefore has prepared this Adjudication of the instant appeal, from the record 

made in the August 17-19 and August 31 hearings, with due regard to the parties' 

stipulations. In so doing the Bo.ard has had the benefit of post-hearing briefs 

filed by PMC and by DER, but not by Einsig, and of proposed Findings of Fact filed 

by EM: and Einsig, but not by DER; Einsig also filed proposed Conclusions of Law. 

'Ibe sorrewhat unseemly haste with which this adju:lication ·has been filed-a m:re 

· ··ten days· after :the AugilSt: 31', ·1992 oral ·argurnerit and an ·a~· short~· tine ·after .... 

receiving the August 31 transcript-reflects the Board's desire to cooperate with 

Judge Lehman, who asked the Board to file its adjudication early enough for the 

parties to appeal the Board's adjudication to Camonwealth Court (should they wish 

to file appeals) before September 16, 1982. After September 16, 1982, according 

to the aforesaid August 19, 1982 stipulation, Einsig will no longer guarantee 

that he will not begin drilling operations; Einsig testified that in order to meet 

the September 22f 1982 deadline :inposed by the Scotts' lease, it would be very 

difficult for hbn to postpone the ccmrencerrent of drilling operations for rrcre 

than six days before that deadline. 

It is believable that the unusual circumstances which have been described, 

notably the parties' inability to ensage in disoovecy, their failure to receive 

pre-hearing menoranda and their lack of adequate tine to prepare post-hearing briefs 

neeting all requirements of the Board, were prejudicial to sane or all of the parties' 

abilities to fully put their cases before the Board; the Board's rules state that 

al~ post-hearing briefs shall include suggested findings of fact and conclusions of 

law. 25 I?a. Code §21.116 (b) • fureover, in revie.w-ing the August 17-19, 1982 tran-
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script, numerous questions-sorre of which are raised in the discussion infra

have occurred to the Board; we believe these questions-stermri.ng fran our 

specialized experience-very likely would have been put by the Eoard to the 

witnesses had the Board been given the opportunity to preside at the evidentiacy 

hearing, with the result that much of the testirrony would have been rrore 

conclusive. 

For these reasons the Board, although it stands by this final a~judication· 

basect on the above-described record in the instant appeal, does not feel that the 

Findings of Fact and Conclusions of Law herein have been sufficiently thoroughly 

.· ~~~~ 1:9 .. mer~.~. co~~~ :es.tor?~f. .. ~~~~··· . ;t:Il. ~C\J.J.¥,.. we ~e. ~t in the 

event this Board should have to adjudicate sorre future appeal, from the grant or 

denial of a permit to drill some other gas well through ::EMC' s Upper Freeport coal 

seam, the Findings of Fact and Conclusions of Ia.w in the instant adjudication shall 

not (in the future adjudication} be used for or against PM:, DER or the future 

would-be. penni~tee, who may or may not be Einsig hinself. 

FINDINGS OF FAcr 

1. ~t, Pennsylvania Mines Corporation, a wholly avned subsidiacy 

of Pennsylvania Power & Light COnpany (PP&L), is a Pennsylvania corporation which 

owns, leases or controls extem ve and substantial bi tun.inous coal deposits in 

this Ccmtonwealth and which operates underground biturni.nOus coal mines. 

2. Appellee, Department of Enviroi'li'Cel1tal Resources, is the Camonwealth 

agency charged with the responsibility of administering the Gas Operations Well 

Drilling Petroleum and Coal Mining Act, Act of Noverrber 30, 1955, P.L. 756, ~ 

arrended, 52 P.S. §§ 2101 et ~· (~ Act). 
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3. The penni ttee, Barry D. Einsig, is an individual who resides at 

R. D. #1 Cher:rytree, Clearfield County, Pennsy 1 vania. 

4. PMC a.vns and operates, through its division, Greenwich Collieries, 

an underground bituminous coal mine (the Mine) in Indiana CoUnty, Pennsylvania • 
.. 

s. EM: is the owner of the -~ai ·depositS···~i~ted under various tracts 

of land in Indiana County, PennsylvaBi.a together with the mining rights to said 

coal. 

6. The aforesaid tracts include approximately 2900 acres (the Mining 

Area) containing a coal seam known as the Upper Freeport seam (the seam). 

. . . . 1 .. : ·~ Ano.ng: the. aforesaid .. tracts ·of' ·surface land·· Q'V'erlaying. partions ·of · 

the seam is a fann owned by L. N. Gardner (the Gardner fann) ~ 

8. ~rox:i.ma:tely North of the Gardner fann and adjacent to it, and also 

overlaying a portion of the seam, is a fann owned by Mr. and Mrs. Janes Scott 

Cthe Srott faJ:Jnl • 

9. On January 6, 1982, Einsig acquired rights to the gas situated 

beneath a portion of the Gardner fann, by a lease from L. N. Gardner. 

J.O.. On DeceJnber 22, 1981, Einsig acquired rights to the gas situated 

beneath the portion of the Srott fann adjacent to the Gardner fann, by a lease 

from Mr. and Mrs. James scott (the Scott lease). 

ll. The aforesaid leases give Einsig the right to enter upon the Gardner 

and Srott fa:rrns for the purpose of drilling a gas well. 

12& The Scott lease will expire on Septenber 22, 1982, unless Einsig 

exercises his drilling rights on the Scott fann before that date. 

13. On or about May. 24, 1982, Einsig filed an application with the DER 

Division of Oil and Gas (the D~vision) for a pennit to drill a gas well on the 

Scott fann, at a point about 20 feet North of the bour.dary be'bleen the Scott and 

Gardner faJ:.JIS. 
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14. The aforesaid proposed location of the well Einsig desired to 

dril~ on the Scott fann was rrade . kncwn to PMC by the Division, in accordance 

with the Act and DER regulations. 

15. PMC objected to having a well drilled at the aforesaid proposed 

:.· ,,:'·· . . ... ·· ·: .... ·.··· .. 

16. Thereafter, in accordance with the Act and DER regulatiC?ns, a 

conference was held between Einsig 1 PM:: engineers and representatives of 

the Division. 

17. As a result of this conference, at PM:'s suggestion, Einsig agreed 

. tQ. a: pew. $i te .. ~or )lis propos~ well,. wN-~- Jle?W. was tp }:)e located on .. the Ga.J:;dner, 

fann at a point about 250 feet South of the original Scott fann site. 

18. PMC preferred the new site to the original site 1 but continued 

to object to having a well drilled in the general vicinity of the Gardner and 

Scott fanns-

19-... ,;: Pft::'s rrajor objection to the proposed w~, whether at the original 

Scott fa:on site or at the new Gardner fann site, was and is the fact that at 

either o:f these sites the well w.)uld be located less than 1,000 feet from existing 

previously drilled gas wells. 

20. Despite OC's objections, on July 20, 1982 DER granted Einsig a 

pennit to drill a gas w~ (the Gardner well) at the aforesaid site on the Gardner 

fann whi.ch. PMC had found. preferable to the original Scott fann site. 

21. On July 21, 1982, 1M: appealed DER' s July 20, 1982 permit grant 

to Einsig_ 

22. This appeal is the subject of the ~tant adjudication. 

23. In the Mining Area (see Finding of Fact 6) .1 the depth of the seam 

belcw the surface varies fran 250 feet to 550 feet, with the average depth about 

450 feet. 
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24. The anticipated depth of the Gardner Well is 3,800 feet. 

25. The Gardner Well will penetrate all the way through the seam. 

26. There presently are ll3 other gas wells in the Mining Area, eaCh 

of which penetrates all the way through the seam. 

2J. All but one of these wells were drilled at sites which were at 

least 1,000 feet distant £rem previously existing wells. 

28. 'Ihe one well which was sited at a point within 1,000 feet from 

previously existing wells was drilled by Einsig and is knavn as the Yeager Well. 

29. DER's issuance of the pennit to drill the Yeager Well has been 

. ~. . . . . . . . .. . 

30. This Board has not yet ruled on the rrerits of the appeal EHB No. 

82-132=-G. 

31. However, on June 23, 1982, this Board refused PM:'s petition for 

a supersedeas which would ha-ve stayed lawful drilling of the Yeager Well. 

32. The Gardner Well, if drilled on its presently planned site, will 

be 550 feet from one already existing well and 880 feet from another well. 

33. 'lbere is an infoJ:m3.1 _agreement, worked out sometime after 1979 

between an association representing merri:lers of the coal industry and associations 

representing members of the gas well drilling industJ:y, to space the gas wells in 

the Mining Area not less than 1 1 000 feet apart. 
I 

34. Heretofore, except for Einsig, gas well drillers in the Mining Area 

ha-ve adhered to aforesaid infonral agreenent's min:imtm 1,000-foot spacing. 

35. Einsig is a nenber of one of the organizations that worked out 

the infonral agreement. 

36. There has been no contention that the infonnal agreement is legally 

binding on Einsig. 
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37. DER has been infonned orally, but not in writing, of the aforesaid 

informal agreerrent. 

38. There has been no contention that the infonnal agreerrent binds DER 

in~ way. 

·~ • . •• ~· .l ... 

spacing between gas wells drilled through coal seams. 

40. such legislation was drafted by the coal industry, but-because 

the coal industcy had worked out the aforesaid infonnal agreement-was not submitted 

to the Pennsylvania Legislature • 

. :·· .... :·: .... ·.. ,~ .. 4l ....... E:OJ; ·~year~, .. long·be:fore the· bulk .. of: the.J.1~ .. ga:s·-wells :presently= · ·. '·.:· 

penetrating the Mining Area were drilled, PMC had been planning mining operations 

in. the Mining Area. 

42. These plans have included the preparation of maps showing projected 

entries into the Mining Area coal, as well as projected routes through which rren, 

mini.ng ma.chineJ;y, air, etc. , would penetrate for the purpose of extracting the 

coal ·in the seam. 

43. The aforementioned plans have had to be rrodified a5 wells have been 

drilled through the seam, in order to take account of the mining constraints im

posed by the presence of gas wells. 

44. One such constraint is. i:rrp::>sed by the Act, which requires PMC to 

leave a pillar of coal around each gas well. 

45. In the seam which is the subject of the instant appeal, the required 

pillar_ around. each.. gas well typically contains about 8, 000 tons of coal. 

46. Despite the constraints inp:)sed by the 113 wells already drilled 

in the Mining Area, I?M::: still plans to mine the seam. 

47. !!1C' s present mining operations are being conducted a -tong distance 

from the area of the seam directly beneath the protxJsed site of the Gardner Well. 
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48. PM::: plans to be mining the seam directly beneath the proposed site 

of the Gardner Well about five years from the date of the hearing (August 1982). 

49. Although the presently proposed site of the Gardner Well is on 

the Gardner farm, the size and shape of the Gard.'"ler farm requires Einsig to enter 

aiso: ontO:· ··the "sC6tt. icirrn ·in· ord~ ·t:o"" sucC:e5·sfuii:i. ad.ll' ~ Garaner·· wei:i'~· ...... · ... · .. 0 

' 

so. PM::: anticipates that eJQ?loitation of the seam in the area approxi

mately below the Gardner and Scott fanns will re:;ruire setting up an 1..ll1.derground 

surrp (a reservoir where underground water can be collected and stored, and from 

which. the water eventually can be pumped out) • 

. · , ........ : .. 51 •.. Go~-~qt;j.9n, .. Qf. ~-s~. iJ::tvplves~.lea..vi.ng.b~i~. pillars .. ~:rE urr.-.. · .: 

rn.i.I1ed coal in the seam. 

52. PM: preferred the presently proposed site ·of the Gardner Well to 

the original site (see Finding of Fact 18) because at the present site the barrier 

pillar needed for the surrp also can serve as part of the legislatively required 

pillar (see Finding of Fact 44) around the Gardner Well. 

53.. 'nlerefore the anonnt of sanitized (1..ll1.available for mining) coal 

directly attributable to the .Act 1 s requirement of a pillar of coal around the 

Gardner Well will-in the Gardner Well 1 s presently proposed location-be less than 

the 8,000 tons of sanitized coal typically attributable to the Act-required pillar 

surrounding a gas well (see Finding o£ Fact 45). 

54. The- required coal pillar around a gas well is intended to protect 

the mine fran possible seepage of highly eJq?losive m=thane into the mine, an 

eventuality which obviously would be very hazardous to the mine and the workers 

therein .. 

55. Evidently, therefore, there can be no mining into ~e coal pillar 

surrounding a producing gas well. 
• 
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56. Although there have been occasions in Pennsylvania wherein 

abandoned gas wells have been sealed in a fashion permitting safe mining into 

their surronnding coal pillars, it is tmlikely that it ever will be practical 

for PM: to mine into the pillar surrounding the Gardner Well. 

· .- ·. :-:" · .·.< .. ··· ··5?-.·· ''orlgihally~ ·bef6re .. the:··buik ·a:f 'the·~ Wells ·pres·enuy· penettatiilg··· . .-: ·: · 

the Mining Area had been drilled, PMC had planned to mine the coal in the seam 

using the so-called longwall method. 

58. The presence of the existing 113 gas wells has nade mining the 

seam by the longwall method illlpractical. 

. : .... ·-: . ... , . 59.~ ~ J?.:r9$~9~ .of: .th~. ~1;Ulg 113 ~- w~lls -~ .I1ot. II¥:lde it;. i+TIE:;-a<;:·- . . . . . . ..... ·. . . . . . .. . . ... ··. ..:. . ... . . . .. . ..... . 

tical to mine the coal in the seam using the so-called room and pillar :rrethod. 

·. 60. Where longwall mining can be used, it is safer and rrore econanically 

productive than room and pillar mining of the same coal. 

6l. Room and pillar mining is a widely used method of mining coal in 

Pennsylvania~ fields. 

62. Wells which are less than 1, 000 feet fran neighboring wells are 

tenned offset wells. 

63. PMC has not appealed any DER pennits to drill non-offset wells. 

64. PMC (and other mine operators) can tolerate the presence of non

offset wells. 

65. PM: concedes that inserting a non-offset well into an area contaiiri.ng 

previously drilled wells ordinarily will not unduly interfere with or endanger 

the mine. 

66. ·No clear evidence on the nature or arronnt of the added costs that 

might be associated with the offset character of the Gardner Well was introduced 

into the record. 
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67. The record does not show any quantitative estimates of the extra 

·coal which would becorre unmineable because_ of the offset character of the 

Gardner Well. 

68. 'Ihe offset character of the Gardner Well will cause added safety 

probl~ ~Ch:~uru:ess PMC- ls '~1JJ.ng '1:6. ·a.cC:~pt- 5:i.girlfieant?~a. · ~t.s-~~i1i · , ...... ·. ·= 

make unmineable significant anotmts of coal in the vicinity of the Gardner Well, 

that could have been mined if the Gardner ~Arell were non-offset. 

69. Irrespective of safety problems consequences, present mining 

regulations will make unmineable a significant portion of the coal between the 

Gal:~-. Well anq :its :nearrast-- neighboring: well, . .-that could hav.e:been mined if·· tr+e· 

inter-well separation were 1,000 feet or more • 
• 

* * * * * * 
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DISCtJSSION 

After Einsig filed his May 24, 1982 application to drill the well 

which is the subject of this appeal, PMC raised objections to the proposed well. 

In so. doing, Pf::C ~cted i.n a~danc~ :with:. tp.e . Act •. ,. 52 P.s. §2202(a) of the .. Act . 
·, ,_.._ ... •., .. · .. ·.·· · .. ::·~.; ··: .·. :.· ......... ·• ·:·.·· .···. ·:· . : :_.~····. ~. . .. ' -~ ... ·· .... •' . '· -.· .· :: ·: : ... ~ .. - ....... . 

gives the mine operator (in this case :EM:) the right to file objections when: 

" ••• the well when drilled or the pillar of coal 
about the well will, in the opinion of the coal 
owner or operator, unduly interfere with or . 
endanger such mine. " 

When tne mine operator has filed objections to a proposed well site, DER is 

·.·. required .. .J;.p. seek.-an ... agree;ren~~l;:>e-t:wE;en. -t;4e :mi.pe.;operat9r·and· the. prqp:>~ed-:-Well, ., . , . · . ·. . . . . . 

operator-on an alternative site. 52 P.S. · §2202 (b). If the mine operator and 

well operator cannot care t:O··an agreenent, then DER is E!It'I}?CMered to: 

" ••• determine a location on such tract of land as 
near to the original location as possible where, 
in the judgment of the division, the well can be 
safely drilled without unduly interfering with or 
endangering such mine. 11 

DER did seek to have Einsig and B£ agree on an alternative site. 'Ihe 

site finally selected by Einsig-on the Gardner fann about 250 feet South of the 

originally proposed Scott farm si~ suggested by B£ and was preferable to 

r:MC than. the original site. However, PM: continued to object to the drilling of 

Finsig"s proposed well, whether at the newly proposed Gardner farm site, or at- the 

original Scott farm site, or indeed at air:f site in the general vicinity of the · 

Gardner and Scott fanns, because air:f such well would be an "offset" well (defined 

as a well whose distance from some other existing well is less than 1,000 feet). 

The C-ardner Well, if drilled on the presently proposed Gardner farm site, will be 

550 feet fran one already existing well and 880 feet fran another well. 
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OUr review of a DER action is to detennine whether DF'R has comni tted 

an abuse of discretion or an arbi tracy exercise of its duties or functions. 

Warren Sand and Gravel Co. v. DER, 20 Pa. Ct'Mlth. 186, 341 A. 2d 556 (1975) , 

Ohio Fanrers Insurance Conpany v. DER, EBB Docket No. 80-041-G (August 25, 1981). 

· PM:· ~es- ~t ·om • 5·· ·Juiy 2b ·; "·i9a2 · cfrant".'6f'·\t.petlnit ·tor·· ·'lllilsig t6 · driti · t.h~: · .. --: · ·· ,~ ·: ··' 
Gardner ~·ell on its presently proposed site, despite PMC's continued objections 

tllat the Gardner "Well would be an offset well, was an abuse of discretion in 

vie« of the language quoted supra from 52 P.s. §2202 (b). In particular, PMC 

contends that the well will "unduly interfere with or endanger" its mine. 'Ihe 

.,. J:;>~den .. of ~:t:Pbl~g Ws.. cc;>~tenti9t1- . -~ on .PMC.. 25 Pa •. Coc;le. §21..101-(c) (3-)-•. 
. . . .. .. . . . ... 

To adjudicate this contention of PMc's, this Board must construe the 

phrase ''without tm.duly interfering with or endangering such mine" the Legislature 

used in 52 P.S. §2202 (b); concurrent with this task of construction, this Eoard 

must decide what sort of evidence is admissible to prove or disprove undue inter

ference with or endangerm:mt of the mine which is the subject of the instant appeal. 

Our construction of the aforementioned phrase has to be based on standard 

principles- of statutmy. construction.. In particular, statutes should be interpreted 

to ascer.t:a.:i..n. and effectuate. their legislatbze intent; every statute should be con

~trued, if possible, to. give effect to all its provisions. 1 Pa. C.S.A. §1921. 

'!he Legislature.. intends the entire s~tute to be effective; it does not intend 

a result that is absurd or unreasonabl~. 1 Pa. c.s A. §1922. Non-technical words 

and phrases must be construed according to their o::mron and approved meanings. 

1 Pa. C.S.A. §1903. '!he words in the phrase "without nnduly interfering with or 

endangering" are not technical.. We conclude that not every "interference" with a 

mine is "nndue interference". tm.der the Act; otheiWise the Legislature would not 

have added the qualifier "undue" to "interference". We further conclude that the 
• 
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Legislature did not intend that the adverse effects on.mine operation character

istically C!Ssociated with drilling a gas well through a coal seam--especially 

the effects of the pillar of coal the mine operator is required to leave around 

the well (52 P.S. §2203)-be regarded as "undue interference with or endangerment" 

-· - ··-of··'the>mine; .. ·-otfiei:Wise ·th.e··~l:at.ure s;lliPly''w6ifl.d;l'lave':~n~,. :foibiddeil the·:-···:_ .... '; : · .. ·-: 

·drilling of gas wells through coal seams (except possibly in exceptionally 

favorable circtinstances for such drilling), and surely would not have made leaving 

a pillar of coal around the well a statutocy corrmand to the mine operator. 

'!be preceding paragraph is consistent with our ruling in Helen Mining Co. 

v~- ~ER,,)97~.--~ --~--~-!.-~ere_~e,c~?~q .~t th~ ~.lUng ~f-.. ~.-g~._we+~,.j:hJ:Ough_ ap ... -. --~ .. -

unmined portion of a deep coal mine would 'not unduly interfere· with or endanger 

the mine. Helen Mining specifically rejected the thesis that the need to employ 

room and pillar mining, rather than an apparently safer and econc..."nically rrore 

producti. ve mining method such as longwall mining (in Helen Mining the alternative 

was 'psbortwall" mining), of itself inplied that a drilled gas well unduly inter

fered with or endangered the rirl.ne. We affinced this Helen Mining ruling in 

Pennsylvania Mines Corporation v. DER, EBB Ib:ket No. 82-132-G (June 23, 1982) 

(the Yeager Well-Opinion)·, where-rmder facts alrccst identical to those in the 

present appeal-we refused PM:' s petition for a supersedeas to stay Einsig' s penni t 

to drill the Yeager Well (the Yeager Well was the first offset well drilled in the 

r1ini.ng Area; the Gardner Well, if drilled, would be the second). We flC1N reaffirm 

that ruling her~. The_ testincny in the instant record indicates that room and 

pillar mining is widely used in Pennsylvania, and can be used safely (Tr. 18, 20-21). 

Moreover, as we said in the Yeager Well Opinion: 

It is true that the Act originally was 
passed in 19 55, before rrore- m:idern non-conventional. _ 
f[lining teclmiques (such as the longwall method) 
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had come into use. Various sections of the·Act 
have been revised since 1955, however, including 
amendments as late as 1978 (see 52 P.S. §2502); 
the Legislature has given no indication that its 
original intentions to permit gas wells to be 
drilled and to require wells to be protected by 
coal pillars had been altered by the development 
of non-conventional mining techniques. (Paren
thetical clause added) 

PMC argues, however, that even if the adverse effects of an isolated 

gas well do not unduly interfere with or endanger the coal mine penetrated by the 

well, the mine can be unduly interfered with or endangered by adverse effects 

associated with insertion of a newly drilled well into an area containing previously 

drilled wells. To be specific, PMC is contending that the Gardner Well will unduly 

interfere with or endanger its mine because the Gardner Well will be an of.fset 

well, distant only 550 feet from one neighboring well and 880 feet from another, 

in a 2900 acre Mining Area already containing 113 wells. In this connection we 

note that although PMC obviously would prefer not to have any gas wells in the 

Mining Area, there is considerable evidence in the record showing that PMC (and 

other mine operators) can tolerate the presence of wells having a spacing of 1,000 

f'eet or more (e.g .• , Tr. 96, 115, 134-135); in particular, PMC has not appealed any 

DER permits to drill non-offset wells. In other words, as we read the record, PMC 

concedes that inserting a non-offset well into an area containing previously drilled 

wells ordinarily will not unduly interfere with or endanger the mine. It is the 

offset character of the Gardner Well (as it was of the Yeager Well) which is the 

focus of PMC's objections. 

The immediately above contention has not been fully addressed in Helen 

Mining or the Yeager Well Opinion. Helen Mining focused only on the effects of 

the two gas wells which had been permitted. Our Yeager ~-lell Opinion, although 
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involving facts almost identical to those in the present appeal, was based on the 

record developed at a hearing on PMC's supersedeas petition, not on the record 

following a full hearing on the merits of FMC's appeal of the Yeager Well permit. 

As such, the evi~ence presented by FMC in the Yeager Well supersedeas hearing was 

rather less substantial than the evidence FMC has presented in the instant appeal. 

Moreover, in our Yeager Well Opinion.we primarily were ruling on the likelihood 

that FMC would prevail on the merits after a full hearing on its appeal, rather 

than on the actual merits of its appeal of the Yeager Well permit. Therefore, the 

FMC contention stated in the preceding paragraph requires careful examination here. 

FMC offers the Board numerous reasons for accepting the aforesaid con-

tention of FMC's. These reasons, and the evidence in their support, conveniently 

can be grouped and discussed under two subheadings, namely the economic losses to 

PMC (and the consequences thereof) and the consequences of safety and other mining 

regulations. This discussion follows: 

1. Economic losses to PMC and the consequences thereof. FMC argues 

strongly that the economic impacts of the Gardner Well on PMC must be taken into 

account in assessing whether the Gardner Well unduly interferes with the mine. DER 

argues that under the Act the economic impact on PMC need not be considered, and 

indeed should not have been considered, before granting Einsig his permit to drill 

the Gardner Well. Throughout the August 17-19, 1982 hearing both DER and Einsig 

objected to the admission of any evidence tending to establish the Gardner Well's 
-

economic impact on FMC, on the grounds that such economic evidence was irrelevant 

to the instant appeal. DER and Einsig also objected to much of this same evidence 

on the grounds that the offered evidence pertained to the impact of all previously 

drilled wells, or to the anticipated impact of possible future wells, rather than 

to the impact of the Gardner Well; according to DER and Einsig, any impact--economic 
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or otherwise--of wells other than the Gardner Well is outside the subject matter 

of the present appeal. Because of Paragraph 4 of the August 19, 1982 stipulation 

(quoted supra),·which stipulation apparently was agreed to by Judge Lehman (Tr. 

163-165), this Board will rule here on the admissibility of the aforementioned 

objected-to evidence, although it was Judge Lehman who presided at the August 17~19 

hearing. 

We agree that the scope of this appeal is limited to whether or not DER 

abused its discretion in permitting the Gardner Well. Therefore testimony such as 

that offered by PMC's Chief Mining Engineer John W. Yonkoske--to the effect that 

. the piJ.lars which .·must sur-round the ·113 existing wells. in the Mine· Area already · 

have made unmineable almost one million tons of coal in the Mining Area, amounting 

to about ten percent of. the entire recoverable coal contents of the Mining Area 

seam (Tr. 66)--is inadmissible; the time for challenging DER's discretion in having 

given permission to drill those other wells (excepting the Yeager Well which is 

under appeal) is long past. Similarly, the testimony offered for PMC by C. Jeffery 

Goble, a geologist with an oil and gas producing firm--to the effect that if Einsig 

is allowed to drill the offset Gardner Well, then Mr. Goble's firm will drill 30 

more offset wells, thereby additionally ~ompounding the problems PMC faces in 

mining the seam--must be termed inadmissible; PMC will have its opportunity to 

challenge the drilling of each and every one. of these threatened 30 wells, which 

under the Act cannot be drilled through the seam without notice to PMC and permits 

from DER. 

But we do not agree--and did not hold in our Yeager Well Opinion--that 

the Gardner Well's economic impact on PMC's mining operations is per se irrelevant 

to this appeal. The business and function of the mine_is extracting coal. 

Dictionary definitions of "interfere" include: to come into collision; to clash; 
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to be in opposition; to run at cross pu~poses (Webster's New International Diction-

ary, 2d Edition Unabridged, 1960). On these definitions and the authority of 1 

Pa. C.S.A.§1903, we construe 52 P.S. §2202 to mean that anything which makes more 

difficult or otherwise impedes the extraction of coal is an interference with the 

mine under the Act. Furthermore, the ·seriousness of any such impediment, which 
. 

will be relevant to whether that impediment is a de minimis interference or an 

undue interference with the mine, does depend on the added mining costs the impedi-

ment directly induces or, in the alternative, on the eXtra costs needed to remove 

the impediment. Even if the impediment does not make mining in some area of the 

mine impossible, its added costs can make mining in that area impractical, thereby 

causing an inevitable reduction in the amount of coal that can be extracted from 

the mine, i.e., thereby inevitably constituting what may deserve to be termed an 

undue interference with the mine. 

In the instant appeal, therefore, evidence that the offset character of 

the Gardner Wel.l will cause mining of the seam in the vicinity of the Gardner Well to 
. ·~· 

be more espensive than if non-offset can be admissible, though. this admissibility 

is conditioned by our ruling supra that the added costs attendant on having to 

employ the room and pillar method rather than the longwall method in the vicinity 

of the Gardner Well do not show undue interference with the mine. Unfortunately, 

no clear evidence on the nature or amount of the added costs associated with the 

offset characterof the Gardner Well was introduced into the record. In particular, 

no witness was specifically asked how much the fact that the Gardner Well was an 

offset well would increase the costs of room and pillar mining of the coal in the 

vicinity of the Gardner Well but outside its surrounding pillar, over and above 

the costs of mining the same coal were the Gardner Well an isolated well, remote 

from other wells. However, the record does contain testimony which--though less 
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apposite than would have been the answer to the question just stated--does suggest 

that these added costs will be significant. For example, John W. Foremanf a 

consulting mining engineer, testified for PMC as follows (Tr. 120-121): 

Q. Do you have an opinion as to what the effect will 
be on the development of this coal seam as a result 
of the introduction of those 500 foot offset wells? 

A. Wherever the 500 foot wells are located it will 
absolutely preclude any mining within that mine. 

Q. Why do you say that? 

A. Because of the space that you would have to try 
to get in between the 500 fo.ot spacing just would 
not permit economic or feasible .. ext.raction of.· the 
miner~l. ·. ·· · · ·· . · . · 

Q. So, what would the. effects be then, the overoll 
effects on Pennsylvania Mines Co~poration's ability 
to mine that area? 

A. It would be a complete loss. 

This testimony of Mr. Foreman's was somewhat weakened on cross examination, however, 

where in answer to a question concerning the feasib11icy of deve1o?~~ thaMining 

Area if the Gardner Well were drilled he replied (Tr. 127): 

A. They could develop the area with room and pillar, 
and it would be strictly limited in minL1~ ~rnund the 
Gardner well. 

Other testimony suggesting that mining in the vicinity of the Gardner Well will be 

significantly more costly was given by Mr. Yonkoske (Tr. 80), who at that point 

was indicating that the Gardner Well's offset character would cause severe diffi-

culties in maintaining adequate mine ventilation. Neither Mr. Foreman's testimony 

quoted supra, nor Mr. Yonkoske's testimony, nor any other PMC testimony suggesting 

increased mining costs associated with the offset character of the Gardner Well, 

was at all rebutted by Einsig or DER. 

: ·_! 
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Our willingness to admit some testimony bearing on the economic impact 

of t:h·e Gardner Well, such as the testimony by Mr. Foreman we have just examined·,· 

does not imply that we should admit testimony averring that the consequences of 

drilling the Gardner Well will be decreased profits or actual lasses to PMC and/or 

fts parent utility which purchases PMC's coal (Tr. 159-160}. PMC believes DER 

should have weighed these sorts of fina~cial losses to PMC before deciding to 

grant Einsig his permit to drill the Gardner Well. However, Gardner avers that 

drilling the Gardner Well will be worth a million dollars to him (Tr. 159-160), 

which he presumably would lose if the Gardner Well is not drilled. There is no 

. ~efensi.ble -w:ay f.or ... DER ta bal~nce the financia-l losses· ·to· PMC ·and to· Einsig in 

arriving at its decision whether or not to grant Einsig his permit. Moreover, 

as the Board pointed out during oral argument, if the financial losses to the 

purely private parties PMC and Einsig are to be weighed by DER, then DER should 

not act on the permit application without also weighing the losses which will 

accrue to Einsig's lessors (Gardner and the Scotts) from refusing the permit. 

Correspondingly, if the economic losses to private parties are to be balanced, 

this Board should not be adjudicating the merits of the instant appeal from the 

transcript of the August 17-19, 1982 hearing without assurance that Gardner and 

the Scotts had been given the opportunity to defend their economic interests at 

that hastily arranged hearing. 

Fortunately, there is no need for us to deal with the can of worms 

whose opening is threatened by the immediately preceding sentence. We completely 

' agree with DER that neither the Act nor other law requires DER 'to balance the 

financial disadvantages to the mine operator and to ·the gas well operator before 

making its decision whether or not to permit the well. We further agree with DER 
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that the various cases cited by PMC--e.g., DER v. Borough.of,.Carlisle, 16 Pa. 

Cmwlth. 341, 330 A.2d 293 (1974), Bortz Coal v. DER, 7 Pa. Cmwlth. 362, 299 A.2d 

670 (19~3), Rochez Brothers v. DER, 18 Pa. Cmwlth. 137, 334 A.2d 790 (1975), 

Chartiers Block Coal Co. v. Mellon, 52 Pa. 286, 25 A. 597 (1893) and United States 

Steel Corp. v.- Hoge, No. 682 in Equity (Greene Co. Ct. Com. Pleas, March 24, 1980), 

affirmed ____ Pa. Super. ___ , No. 1072, 1980 (Pgh. District, August 27, 1982)--do not 

support requiring DER to perform such balancing. We stress that the assertions in 

this paragraph are consistent with our previous ruling that evidence tending to show 

the offset character of the Gardner Well will cause mining of the seam in the 

vicinity of the Gardner Well to be more expensive (than if the Gardner ~vell were 

.non.,..qffse.t). c~n be .admiss.ible. ·. -It.:is ·not· DER 's· task t:o ·deeide··.which. party- will ·be· 

more severely financially disadvantaged by its decision on the permit application. 

It is part of DER's task to decide whether the added costs associated with the 

offset character of the Gardner Well will make the extraction of coal in the vicinity 

of the well, but outside its surrounding pillar, so unreasonably costly as to 

be impractical. 

In this regard, some further remarks about Hoge, which has been heavily 

stressed by PMC in its brief and during oral argument, may seem warranted. Hoge 

was concerned with a suit between private parties, each claiming ownership of the gas 

within a coal seam. The lower court ruled that the gas within the coal seam was the 

property of the lessee who had acquired gas drilling rights from the surface owner, 

and was not the property of the coal seam's owner. The Superior Court affirmed this 

ruling. Neither the lower court nor the Superior Court had to decide, nor attempted 

to decide, whether under the Act DER was required to balance the financial dis

advantages to the mine operator and to the gas well operator before deciding on 

a permit application. However, in the course of a very long opinion, the lower 

court did offer some dicta (wholly ignored by the Superior Court) which suggest 
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that the added costs of coal extraction should be taken into account by DER. The 

Hoge opinion was concerned solely with wells which collect gas from within the 

coal seam, so that strictly speaking the aforementioned dicta do not pertain at 

all to the instant appea~, which is concerned with gas wells which collect gas 

froin depths far below' the coa1 seam. 'But even ignoriilg this point, the Hoge di.cta 

are not inconsistent with the reasoning of our adjudication--we have not excluded 

all evidence bearing on the added costs of coal extraction, and the Hoge dicta do 

not favor balancing the financial disadvantages of the parties. On the other hand, 

the Hoge dicta do contain some language with which we disagree, especially: 

• ... 'l, ....... . 
.Th~.~ .i:;; considerq.ble .. ,ev.ide~c~ .b~fore u.s in. this .. case· . 
'that the'Plaintiff, in its Kirby Mine, .•• is now employing 
a method of mining called long wall, named for the type 
of cutting machine which is used. This is a recently 
common, although a greatly advanced type of mining, 
which permits cutting into a block of coal across a 550 
foot face, and running the cut for a distance of approxi
mately 4,000 feet in the normal sequence of settings. 
Different from the former methods of mining which were 
utilized, where several smaller coalcutting machines 
were used to cut coal and drive entries and in crosscuts 
in the coal seam, the long wall method of mining needs 
large blocks or areas of coal unimpeded to obtain its 
least expensive and most productive results. It is 
inconceivable to the Court, therefore, that drilling 
permits would be issued in any pattern of drilling 
operations, which would be, by location and frequency, 
in direct conflict with the present or anticipated 
future method of mine operations. 

With al~ due respect to the lower court in Ho9e, in this adjudication we hold-for 

reasons we have explained--that under the Act it wou!d have been an abuse of dis-

cretion for DER to have refused Einsig a gas well drilling permit merely because 

the gas well would preclude mining by the longwall method. The last sentence in 

the above quotation from Hoge, but not the preceding passage, was reproduced in 

PMC's brief. 
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It can be argued that even if DER is not in a position to balance PMC's 

reasonably absorbable financial losses against Einsig's averred million dollars, 

that DER nonetheless should not ignore calamitous losses to PMC, of a magnitude 

wh~ch might force it to wholly close down its mine. There may be merit to this 

argument, but we need not :rule "On it in the ·inst,;mt ·appeal, because the testimony 

actually offered by PMC concerning the possibility of such calamities--e.g., the 

testimony by Michael Vargo, PMC's Controller--was far too speculative to be given 

any weight. In our Yeager Well Opinion we wrote: 

·PMC argues that the offset Yeager Well is akin to the 
straw that broke the camel's back. In other words, 
~MC· !J'~nts ~ .b.o~rd ,t~ .b<?l;ieve ... that drilling, the .. , 
Yeager Well will cost PMC the·entire coal field .•• 

We are unconvinced, however, that loss of the 
energy potential of the entire coal field of 8,000,000 
tons ever could be ascribed to the digging of the 
single additional Yeager Well, which can be isolated 
from the rest of the Mine by a pillar containing 8,000 
tons of coal. We are equally unconvinced that the 
Yeager Well could be blamed for the loss of the jobs 
of a thousand miners, even if PMC had standing to raise 
this issue, which we doubt. Strasberg Associates v. 
Newlin Townshipt 52 Pa. Cmwlth. 514, 415 A.2d 1014 (1980), 
Campbell v. DER~- 39 Pa. Cmwlth. 624, 396 A.2d 870 (1979), 
Helen Mining v. DERL 1979 EHB 92... Forcing the Mine to 
close could be construed as undue interference, but--
as we have explained several times--on the evidence we 
are not convinced that any future closing of the Mine 
will be ascribable to the drilling of the Yeager Well. 

With the sole substitution of "Gardner" for "Yeager", the above quotation is com-

pletely pertinent to the present adjudication. In connection with that quotation 

we note that financial losses forcing the mine to.close could be construed as undue 

interference because such closing has an obviously and significantly adverse effect 

on the mine's business and function of extracting coal; the same assertion cannot 

be said of any lesser financial losses. 
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2. Consequences of safety and other mining regulations. PMC argues 

that even ignoring the adverse economic effects of the Gardner Well on PMC's 

mining operations, the offset character of the Gardner Well will make it very 

diff~cult for PMC to meet applicable safety and other mining regulations when 

mining . in the V'icinity: of · th~· Gardner lve+l·. · I~d·eed ,' PMC now ap.pears· to beli~ve 

that its case rests primarily on these expected difficulties in complying with 

safety and other mining regulations. We are inclined to agree with this belief 

of PMC's, although regrettably the transcript of the testimony hardly supports 

PMC's assertion (in its brief, p. 25): "Only a very small portion of the record 

bef9re t~i.s _Board de:als. wit;h, ecOJ10mic~ •.. '·' . ,. ,.. . . .. . .· .. 

PMC <has offered much testimony in support of the thesis that the offset 

character of the Gardner Well will significantly increase the difficulties of 

compliance with applicable regulations. We already have mentioned supra Mr. 

Yonkoske's testimony that the Gardner Well's offset character would severely 

increase ventilation problems (Tr. 80-81); this testimony on ventilation problems 

was supported by several other PMC witnesses (Tr. 18-19, 37-38, 119). PMC also 

offe~ed testimony that the two pillars within 500 feet or so of each other--required 

to surround the Gardner Well and its neighbor 550 feet away--cause stresses in the 

roof of the seam which significantly add to the difficulties of preventing hazard

ous unwanted roof collapses (Tr. 37-38, 100). PMC's witnesses additionally 

testified that under the applicable regulations considerably less coal would be 

extractable in the vicinity of the aforementioned adjacent (500 feet apart) pillars 

than would be extractable with wider separations. We also already have quoted 

Mr. Foreman's testimony that the 500 foot spacing would severely limit, and perhaps 

wholly preclude, mining the coal between the two pillars (Tr. 120-121). Mr. 

Foreman's testimony seemed to be based on considerations of practicality, recognizing 
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the need to assure proper ventilation and roof safety (Tr. 119). However, Mr. 

Yonkoske testified that--irrespective of suc~_practicality considerations--present 

mining regulations to prevent subsidence imply that only 50 percent of the coal 

between the two adjacent pillars could be extracted (Tr. 74-75). 

Again, none of the testimony we have just described was at all rebutted 

by Einsig or DER. Again there was a regrettable failure to ask the witnesses 

questions which would supplement the above qualitative testimony with quantitative 

estimates of the effects of pillar adjacency--specifically, of the added costs 

needed to deal with the ventilation and roof problems, and.of the extra coal 

tonnag~ which·.would ·become· anm-ineable~ ···Such ·quan-titative ti:st·imony· ·wou;ld greatly· 

facilitate, and add confidence to, our ultimate decision on whether the offset 

character of the Gardner Well unduly interferes with or endangers PMC's mine. 

We must deal with the record as it stands, however, and on that record 

we find that PMC has met its burden of showing that the offset character of the 

Gardner Well will cause added safety problems which--unless PMC is willing to 

accept significant extra mining costs--will make unmineable significant amounts 

of coal in the vicinity of the Gardner Well, that could have been mined if the 

Gardner Well were non-offset. We further find that irrespective of these safety 

problems consequences, PMC has met its burden of showing that present mining 

regulations will make unmineable a significant portion of the coal between the 

Gardner Well and its nearest neighboring well, that could have been mined if the 

inter-well separation were 1,000 feet or more. In coming to these findings we 

have not--as PMC urged us to do--. drawn the inference that Einsig's and DER's 

failure to rebut the testimony described in the penultimate paragraph implies 

that rebuttal is not possible. As we have explained, it is believable that the 
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procedural irregularities of this appeal were prejudicial to DER's and/or Einsig's 

abilities to fully put their cases before the Board. 

In co'l;Iling to the findings immediately above, we also have had to weigh 

a complication not heretofore discussed, namely the projected sump in the neighbor-

···aaod ·of· the ·Gardner· We!l~ PMC.mid.~ipa.tes that ·~pl~it~Eion ~i·di~ se~ ·i~ .th~ 

area approximately below the Gardner and Scott farms will require setting up an 

underground reservoir (termed a sump) to collect and store water which eventually 

will be pumped out of the mine (Tr. 91-93}. Construction of the sump involves 

leaving barrier pillars of unmined coal in the seam. PMC preferred the present 

~a.r.qn~r. .f~rm. s.:f_:r;~.J:p .;the .origi.nal~y. pr.opc;>sed .Scst"l;: .fann:;.sit·e:t. bec·ause at· the • ... 

present site the bat::rier pillar needed for the sump also can serve as part of the 

pillar surrounding the Gardner Well required under the Act (Tr. 93-94). In other 

words, for the Gardner Well, because the sump must be constructed in any event, 

the amount of coal (in the barrier pillar surrounding the well) whose unmineability 

is ascribable .to the Act's requirement of a pillar of coal around the Gardner Well, 

will be less than the a,OOO tons of unmineable coal typically contained in the 

pillar surrounding a gas well. If this reduction in the amount of unmineable coal 

in the Gardner Well's pillar ascribable to· the Act's requirements is sufficiently 

large, it can make up for the extra unmineable coal ascribable to the offset charac

ter of the Gardner Well (which extra unmineable coal was the subject of our findings 

in the preceding paragraph). If, taking the sump into account,. the net loss of 

coal to PMC resulting from all consequences of drilling the Gardner Well is not 

significantly greater than 8,000 tons, the Gardner Well will not be an undue inter

ference ~th the mine, because--as we already have explained--the Act mandates the 

mine owner to accept the loss of the amount of coal in a typical gas well pillar, 

namely 8, 000 tons., whenever a gas well is drilled. 
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Once again, in connection with the effects of the sump, we are confronted 

with a record which is-devoid of the needed quantitative estimates. We feel that 

although the overall burden of proof in this appeal rests with PMC, the argument--

strongly urged by DER in its brief--that the sump does mitigate the coal losses 

nature of an affirmative defense. Therefore we hold that once PMC has met its 

burden of showing that the offset character of the Gardner Well will make unmineable 

a significant amount of coal, over and above the 8,000 tons typically contained in 

the pillar surrounding a gas well (a burden PMC has met), it ·should be up to DER 

. or. Ein~ig_.to ~ho"tv.that .. the afor.~sa;L~ significan.t .. amE>unt o-f unmineable.c.o-al.is 

mitigated by the sump. This ruling is consistent with 25 Pa. Code §21.10l(a) which 

states that it shall generally be the burden of the party asserting the affirmative 

of an issue to establish it by a preponderance of the evidence. Indeed, it would 

not be reasonable to expect PMC to establish the negative proposition that the 

presence of the sump does not diminish the loss of coal ascribable to the Gardner 

Well. But neither DER nor Einsig presented any evidence of their own on the effects 

of the sump; instead they relied solely on the quite vague testimony concerning the 

effects of the sump offered by PMC's witnesses (on direct and cross examination). 

We do not believe this limited PMC testimony met Einsig's orDER's burdens with 

respect to the mitigating effects of the sump. Therewith, in this rather convoluted 

fashion, which is not wholly satisfactory to us, we arrived at the findings stated 

in the preceding paragraph but one. 

The Test For Undue Interference Or Endangerment 

To proceed further, we require a standard for deciding whether- or not 

our Findings of Fact imply the Gardner Well unduly interferes with or endangers 

PMC's mine. Earlier we have construed 52 P.S. §2202 to mean that anything which 
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makes more difficult or otherwise impedes the extraction .of coal is an interference 

with the mine under the Act. The terms "unduly" and "endanger" in 52 P.S. §2202(a) 

are non-technical words whose meanings are well-known and whose dictionary defi-

nitions need not be repeated here. We have seen that non-offset wells can be 

. tolerated ·by·mine operators·. ··on· these C:onsiderat:l:oris,"""paying'·du.e a'ttention i:·o ··. 

standard principles of statutory construction, and especially examining the Act as 

a whole, we believe the following test, usable in fact situations like the instant 

appeal's, reasonably embodies the Legislature's intent when it enacted 52 P.S. 

§2202(b). Specifically, we hold that a gas well such as the Gardner Well will 

unduly :i,nte-r:fere .. wit.h. or . ei_ldang~t: .~h.e J;lline .. ,if: 
• • • •• •• •• • • • • • 0 •• • •• 

• . .; . '· 

a. As a direct result of drilling• the well, in order to comply with 

safety or other regulations, there will become unmineable, or impractically 

expensive to mine, by every commonly employed mining method, including room and 

pillar; an amount of. coal significantly (more than de minimis) greater than the 

amount of coa11,that sim.iiarly would have become unmineable, or impractically 

expensive to mine, had the well been drilled at least 1,000 feet from any already 

existing wells, provided that 

b. The mine possesses a "workable coal seam" as defined in 52 P.S. 

§2102(4). 

52 P.S. §2102(4) states: 

"Workable coal seam" means (i) a coal . 
seam in fact being mined in the area in question 
under this act by underground methods or (ii) one 
which in the judgment of the division can be and 
that it is reasonable to be expected will be mined 
by underground methods. 

In the instant appeal, although the testimony contains various dark 

warnings that the entire mine is becoming unprofitable and may have to be closed, 
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it seems clear from the bulk of the testimony (e.g., Tr. 82-83)--as well as from 

the vigor with which PMC is protesting the proposed drilling--that PMC is expecting 
,,, 
': i to mine the seam in the area of the Gardner Well; in fact the mining operations 

are expected to reach the area in about five years. Consequently·proviso b above 

is fulfilled. Our previous findings imply that condition~ above also is fulfilled. 

Therefore we conclude that the Gardner Well will unduly interfere with or endanger 

PMC's mine. It follows that DER's grant to Einsig of a permit to drill the Gardner 

Well was an abuse of discretion which cannot be allowed to stand. 

Our task now is almost done, but there still are a few additional things 

to say. ,.First .. we .. note that ··Ehe above, test . f G't' undue· inter£ ere nee- or endang·ermen t 

-is not exclusive. A well which is bein~ improperly drilled, or which is constructed 
• 

of inferior materials, can endanger a working mine even though condition a above is 

not fulfilled. 

Second, we reiterate our ruling, at the beginning of this adjudication, 

that the Findings of Fact and Conclusions of Law in this adjudication should not 

be given collateral estoppel effect in future appeals.· We believe our discussion 

has shown that our holding that the Gardner Well will unduly interfere with or 

endanger PMC's mine is correct on the record. However, we believe our discussion 

also has shown that the record could have-been considerably more quantitative, 

which would have increased our own confidence in our findings. In view of the 

quantitative deficiencies in the record, and recognizing the procedural irregularities 

which have culminated in this adjudication, we consider it improper to permit this 

adjudication to bar future litigants in similar appeals from fully presenting their 

own cases. 

Third, PMC's brief urges the relevance of the Pennsylvania Constitution's 

Articl.e I, Section 27, to DER's decision process under the Act. We examined this 
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same argument, and rejected it, in our Yeager Well Opinion. We stand here by our 

analysis of the relevance of Article I Section 27 in that' opinion. Without going 

into details of the analysis, for which the Yeager Well Opinion should be consulted, 

we s~ply point out that Article I Section 27 is concerned with Pennsylvan~a's 

public natural resources. There is no indication in the case law that Article I 

-
Section 27 requires DER to weigh whether privately owned natural resources are 

being effieiently exploited. 

Fourth, we observe that PMC has asked us to hold that the Act is unconsti-

tutional. PMC has made this request of us to protect its rights, knowing full well 

that under St. Joe.·Minerals Corpora·tion v. Goddard; 14 Pa. Ctnwlth Ct. 624, 324 

A.2d 8.00 (1974}, this Board lacks jurisdiction to decide the constitutionality of 

a statute enacted by the Legislature. Therefore we must decline to rule on the 

constitutionality of the Act. However, we can rule on PMC's Motion for Leave To 

Amend its Notice of Appeal, filed August 31, 1982. The amended Notice of Appeal, 

filed with the !Motion for Leave To Amend, seeks to preserve the issue of the 

constitutionality of the Act, which was not raised in PMC's original Notice of 

Appeal. The amended Notice of Appeal has been filed after expiration of the 30-

day period for filing an appeal under the Board's rules. 21 Pa. Code § 21.52 (a). 

However,- the Board customarily permits appellants to expand on their reasons for 

appealing when these appellants file their pre-hearing memoranda. There has been 

no opportunity to file pre-hearing memoranda in this appeal, as we have explained. 

The other parties have had notice of this Motion for Leave To Amend and have not 

objected to it; we do not see how the other parties would be prejudiced by per-

mitting PMC to amend-its appeal to preserve the issue of the constitutionality of 

the Act. Therefore, PMC's Motion for Leave To Amend its Notice of Appeal is granted, 

and the amended Notice of Appeal is accepted. 
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Finally, we wish to elaborate on the seeming inconsistency that after 

.relying so heavily on the Yeager Well Opinion, we here have reversed DER's well 

drilling permit grant to Einsig although in the Yeager Well Opinion, under very 

similar facts, we denied PMC's petition to stay a well drill~ng permit granted to 

Einsig. There is no inconsistency. As we have explained supra, the Yeager Well 

Opinion primarily was a ruling on the likelihood that PMC would prevail on the 

merits after a full hearing on its appeal. PMC did not present its full or best 

case in the supersedeas hearing. But much more importantly, we did not anticipate, 

we could not have anticipated, ~hat in a full hearing on the merits neither Einsig 

nor DER would offer any evidence to rebut PMC's testimony that the well would make 

its mining operations much more difficult, hazardous and costly. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties· and the subject matter 

of this appeal. 

2. PMC has the burden of establishing its contention that the Gardner 

Well will unduly interfere with or endanger PMC's mine. 

3. Not every "interference" with a mine is "undue interference" under 

the Gas Operations Well-Drilling Petroleum and Coal Mining Act. 

4. The adverse effects on mine operation characteristically associated 

with drilling a gas well through a coal seam, especially the effects of the pillar 

of coal the mine operator is required to leave around the well, are not undue 

interference with or .endangerment of the mine under the Act. 

5. The need to employ room and pillar mining, rather than longwall 

mining, does no~ of itself imply that a drilled gas well has unduly interfered with 

or endangered the mine. 
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6. The scope of this appeal is limited to whether or not DER abused 

its discretion in permitting the Gardner Well, not any other wells or collection 

of wells, past or future. 

7. Evidence of the Gardner Well's economic impact on FMC's mining 

operations is not per se irrelevant to this appeal. 

8. Anything which makes more difficult or otherwise impedes the 

extraction of coal is an interference with the mine under the Act. 

9. DER is not required to balance the financial disadvantages to the 

mine operator and to the gas well operator before making its decision whether or 

not to .permit the well.· ... 

,:"'.•. 

10. DER's task under the Act includes deciding whether the added costs 

associated with the offset character of the Gardner Well will make the extraction 

of coal in the vicinity of the well, but outside its surrounding pillar, so un-

reasonably costly as to be impractical. 

11. Financial losses forcing the mine to close could be construed as 

undue interference with the mine. 

12. Once PMC has met its burden of showing that the offset character of 

the Gardner Well will make unmineable a significant amount of coal, over and above 

the 8,000 tons typically contained in the pillar surrounding a gas well, the 

opposing parties have the burden of showing that the aforesaid significant amount 

of unmineable coal.is mitigated by affirmative defenses, such as the defense that PMC 

wili have to construct a sump whether or not the well is drilled. 
/ 

13. A gas well such as the Gardner Well will unduly interfere with or 

endanger the mine if: 

a. As a direct result of drilling the well, in order to comply 

with safety or other regulations, there will become unmineable, or impractically 
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~~pensive to mine, by every commonly employed mining method, including room and 

pillar, an amount of coal significantly (more than de minimis) gr~ater than the 

amount of coal that similarly would have become unmineable, or impractically 

expensive to mine, had the well been drilled at least 1,000 feet from any already 

existing wells, provided that 

b. The mine possesses a "workable coal seam11 as defined in 

52 P.S. §2102(4). 

14. The Gardner Well will unduly interfere with or endanger the mine. 

15. DER's grant to Einsig of a permit to drill the Gardner Well was 

an abuse of discretion. . · .. · .. 

16. The Pennsylvania Constitution's Article I Section 27 does not 

require DER to weigh~hether privately owned natural resources are being efficient

ly exploited when deciding whether or not to grant a gas well drilling permit. 

17. This Board lacks jurisdiction to decide the constitutionality of 

a statute enacted by the Pennsylvania Legislature. 

18. Because of deficiencies in the record, and because of procedural 

irregularities in this appeal, the Findings of Fact and Conclusions of Law herein 

shall not be given collateral estoppel effect in future appeals. 

0 R D E R 

AND NOW, this 9th. day of September, 1982 

1. The appeal of Pennsylvania Mines Corporation is sustained. 

2. The permit dated July 20, 1982, granted by DER to Barry D. Einsig 

for the purpose of drilling a gas well known as the Gardner Well, is voided 

and withdrawn. 
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3. Pennsylvania Mines Corporation's Motion for Leave To Amend its 

Notice of Appeal,_filed August 31, 1982, is granted. 

4. Pennsylvania Mines Corporation's Amended Notice of Appeal, filed 

August 31, 1982, is accepted. 

ENVIRONMENTAL HEARING BOARD 

":. .·· .. ... . ,, .. •!• ••• .. 

/ ! 

!" 9~ .f~·J~ I~ 
Member 

(. 

Member 

DATED: September 9, 1982 
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. COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTII SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 

D'"'NALD T. C("'I()PF'R and 
KA.THLF'E:: ~ COOPER 

.v. 

(717) 787 ·3483 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GRAHAM K. SEADDICK 
SUCCESSOR TO HEIRS OF CLARENCE 

MERCATO!US, Intervenor 

Docket No. 8!_-032-G 

Dams and Encroachments Penni t 
25 Pa. Code §105.332 

ADJUDICATION ON RECONSIDERATION 

By F.dward Gerjuoy, Merrber, Septanber 20, 1982 

On August 2<'!, 1981, this Board ·entered an adjudication (the "original 

Adjudication") in this matter, which involves an appeal from DER's denial of 

Donald and KCJ.thleen Coopers' (the "Coopers") application for a permit to install 

~ seasonal dock extending into Conneaut Lake in Sadsbury Tavnship (the "Tcwnship"), 

Cra\vford County. Dill denied the pennit application because the t::oopers had not 

st:pplie1. I"'F.R with a release from the owner of the property to which the dock was 

atta<lled, as required by 25 Pa. Code §105.332 ("Section 105.332"); the Coopers 

hac. not complied with Section 105.332 because, despite the Coopers' good faith 

efforts, na person willir.g to claim o.vnership of the property had been found. 

Our origir2l Adjucication detennined that the property in question actually was 
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c::Mled by the Conm:mwealth, and remanded the matter to DER for action in accordance 

with this determination, which renoved the need for the release required by Section 

105.332. 

Subsequently, DER and the Interve..'10r petitioned for reconsideration, 

under the B.:)ard's Rule 21.122, 25 Pa. Code §21.122. The petitioners argued that 

the original Adjudication rested on grounds--notably the ruling that the Comrronwealth 

~ed the property to which the dock was attached--which haC. not been considered by 

any party to the proceeding, and which the parties had not had the opportunity to 

brief. The petitioners also argued that this Board did not have the power to rule 

on the ownership of the property in question, but nevertheless requested the oppor

tunity to present further evidence on the ~ership issue. 

On March 5, 1982, the Board granted reconsideration; on April 5, 1982, 

the Board granted a rehearing for the sole purpose of presenting ne'i.v evidence bear

ing on the ~ership issue. This hearing waS held on May 11, 1982. At the 

conclusion of the rehearing, a schedule for briefing the issues raised on reconsid=r

ation was set up. This Adjudication on Reconsideration, though based on the entire 

record of course, rests predominantly on the evidence developed at the rehearing 

and the post-rehearing briefs. The Findings of Fact belCM are our complete findings 

in this matter, and replace the Findings of Fact in our original Adjudication. 

However, those specific findings which are unaltered from our original Adjudication 

will not be discussed here. Similarly, the Conclusions of law herein replace the 

Conclusions of Law in our original Adjudication. Otherwise, this Adjudication should 

be regarded as a supplerrent to our original August 24, 1981 Adjudication; ,in par

ticular, those portions of our original Discussion which are not inconsistent with 

the present Adjudication renain valid. 
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FINDINGS OF FAcr 

1. Donald T. Cooper and Kathleen Cooper are the appellants in the above

captioned matter. 

2. The Coopers ovm a home in which they live year-round on Oakmere Place 

in Sadsbury TcMnship, Crawford County, which hone is located in the Oakland Beach 

Allotment (also known as Oakland Beach Golflands) ("Allotment") at Conneaut Lake. 

3. The Coopers, like other residents in the Allotment, lease the land 

they live on through long-te:rm (about 900-year) leases. 

.. 4. There are eighty-two (82) long-te:rm property leaseholders in the 

Allotrrent and sorre 188 lots. 

5. By application dated May 5, 1979, the Coopers applied to the Ccmron

wealth of Pennsylvania, Department of Envirol1IIEiltal Resourees (DER), the appellee, 

for a permit to locate a boat dock in Conneaut Lake at the foot of Oakrrere Place. 

6.. Mr. Cooper first put his seasonal dock in the lake in 1979. He has 

reinstalled it yearly since, despite the lack of a permit from DER to do so. 

7. Said dock which extends sixty-eight feet into the lake from the shore 

is CMn.ed by the Coopers and two other men who own horres in the Allotment. 

8. Currently, there are four (4) boats using the Coopers' dock. 

9. Others have asked Mr. Cooper if they could use his dock, but the 

Coopers have told them no, because there is not enough room. 

10. There are only two docks at the end of Oakmere Place, one of which 

is the Coopers' dock; the other -has been there since about 1975. 

11. At most, one more dock could be put in at the end of Oakmere Place, 

but then it would be too crCMded for boats to use any of the three docks. 
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12. The Coopers claim the right to locate their dock at the end of 

Oakmere Place by virtue of their lease of their residence property on Oakrnere Place; 

the Coopers neither own nor exclusively lease any lakefront property and they have 

no agreements with lakefront property CMI'lers to allc:M their dock to be located there. 

13. Their lease provides that the Coopers shall have a right to "The use 

of all streets, parks and docks granted to .•. Oakland Beach Land Conpany", as well as 

to "the use of all streets, parks and bathing grounds" in the Conneaut Lake llrea. 

14. All of the leaseholders of lots in the Oakland Beach Allotment have 

a right through their cormon lessor to "free and uninterrupted use, liberty and 

privilege of, and passage in and along those certain roads, parcels of land and dock 

or parts thereof ••• described as follc:Ms, to-wit: 

"5. • •• Oakrnere Place •.• and 

6. That certain dock or pier of the D. L. and 
T. P. McGuire, corrnonly knc:Mn as the Oakland 
Beach Dock for the purposes of entering and 
leaving boats on Conneaut Lake. " 

15. -~an June 23, 1936, the roads in the Allotrnerit, including Oakmere Place, 

were accepted by the Sadsbm:y TCMnShip Board of Supervisors as public roads, via a 

resolution consented to by the Crawford Connty Court of Quarter Sessions. 

16. The aforesaid resolution dedicating Oakmere Place to public use 

describes Oakmere Place as running all the way to the easterly edge of Conneaut Lake. 

17. At the end of Oakrrere Place the Conneaut Lake Joint MUnicipal Authority 

(the "Authority") constructed a sanitary sewage pump station in 1969. 

18. The present shoreline at the end of Oakrrere Place does not extend into 

Conneaut Lake significantly (rrore than de minimis) farther than it extended before 

the purrp station was constructed. 

· 19. Coopers' dock connects to the land at the end of Oakmere Place, in 

the area where the pump ~tation was constructed. 
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20. The Township's Solicitor claims that the Township owns Oakmere Place 

to the point of its original (pre-cons.truction of the pump station) shoreline. 

21. Fred c. Kiebort, Jr., a TrUstee of the Conneaut Lake Ice Corrpany, 

claims that the Trustees of the Conneaut Lake Ice Company (the "Trustees") CMn the 

title to the dock-adjacent land at the foot of Oakrrere Place. 

22. 'As of the date of the rehearing, the Tc:Wnship has refused to give 

the Coopers a Section 105.332 release on the grounds that the Township does not CMn 

the dock-adjacent land presently at the foot of Oakmo~e Place. 

23. As of the date of the rehearing, the Township has not objected to 

construction of the Coopers' dock at the foot of Oakrnere Place. 

24. On May 3, 1965, the TCMnship passed an Ordinance authorizing the 

Authority to construct, maintain and repair the pump station later constructed at 

the foot of Oalmlere Place. 

25. The Authority's solicitor therefore claims the Authority has an ease

menton the land at the foot of Oakrnere Place, to construct and maintain the pump 

station in that location. 

26. Robert B. Dornhaffer the Authority's solicitor, testified at the 

rehearing. 

27. Mr. Dornhaffer' s testirrony gave at best highly speculative reasons to 

believe that the Authority's enjoyrrent of its ease.-rrent would be restricted in any 

way by the ·presence of b"1.e Coopers' dock or by the traffic of persons to and from 

the dock. 

28. Although there has been another dock at the foot of Oalmlere Place 

since about 1975, the Authority never has had a lawsuit sterrming from an injury to 

sorreone in the area of the pmnp station. 
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29. A dOCUIIent referred to and relied on by Mr. Kiebort (see Finding of 

Fact 21), recording in 1941 .a transfer to the Trustees of properties originally 

belonging to the Conneaut Lake Ice Conpany, excepts and reserves unspecified parcels 

of land previously conveyed by the Conneaut Lake Ice C'...orrpany. 

30. A careful search of the Coopers' chain of title to their own property 

on Oakmere Place nowhere mentions the Trustees. 

31. In 1928, well before the aforesaid document referred to by Mr. Kiebort 

(Finding of Fact 29) was recorded, various parties who claimed to be owners and 

lessees of certain adjoining tracts of land in Sadsbury Township granted themselves 

and their successors the forever free and uninterrupted right of passage along 

oakrnere Place. ,., 

32. The parties who made the perpetual grant described in Finding of Fact 

31 included neither the Conneaut Lake Ice Co.rrpany nor the Trustees. 

33. The dedicators of Oakrrere Place to the Township, accepted by the 

Township in 1936 (see Finding of Fact 15), which dedicators describe themselves as 

owners of the greater portion of the lots in the area, did not include the Conneaut 

Lake Ice Conpany nor the Trustees. 

34. It is the Board's opinion that the weight of the evidence does not 

support Mr. Kiebort's claim that the Trustees own the land at the foot of Oakmere 

Place. 

35. The word "use" in the Coopers' lease (see Finding of Fact 13) is 

quite unrestricted. 

36. Although the Coopers' lease contains various specific restrictions 

on construction by the leaseholder, construction of a boat dock is not ruled out. 

37. Hr. Kiebort testified that the Trustees had never conveyed "a piece 

of land for the purpose of erecting a dock. " 
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38. However, there has been a dock at the foot of Oak:rrere Place since 

about 1975 (see Finding of Fact 10), and there was testirrony that there are many 

other docks presently located on the lakeshore, dating back at least to about 1950. 

39. '!here is no indication that the Trustees ever had challenged or 

intended to challenge the construction of any of the docks mentioned in Findings 

of Fact 38. 

40. At the time the Coopers applied to DER for their permit, the Environ-

mental Quality Board's Regulations, promulgated in 1978, provided: 

"§105.312. Riparian property. 

Where the applicant for a permit pursuant to this 
subchapter does not a.m all the riparian property behind 
the proposed structure, notarized and signed releases nrust 
be procured from such propo...rty owners by the applicant 
and furnished to the Department." (Original hearing tran~ 
script pp~ 176-177 and 25 Pa. Code §105.312) 

41. In 1980, subsequent to the Coopers 1 submission of their application, 

but prior to their penni t 1 s denial, the Environmental Quality Board promulgated new 

regulations pursuant to the Dam Safety and Encroachrrent Act (see 25 Pa. Code Chapter 

105}; 25 Pa. Code §105.332 provides: 

"When an applicant proposes location of a structure 
on or in front of riparian property not awned by the appli
cant, the applicant shall obtain and furnish to the Depart
rrent notarized and signed releases from the owners of all 
affected riparian property. " 

42. Ptn:suant to this regulation and by letter dated June 4, 1980, DER 

sought proof from Coopers of their ownership of the shore behind their dock. 

43. The Coopers never responded to DER's letter by establishin~ either 

ownership of this land or a release for their dock from any owners of the affected 

riparian property. 

44. DER denied Application No. 2079713 because of Coopers' failure to 

address this issue as required by the said regulations. 
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DISOJSSION 

The Coopers are appealing DER's refusal to grant them a pennit to install 

a seasonal dock. DER asserts that it has refused the requested pennit because the 

Coopers have not conplied with 25 Pa. Code §105. 332, which reads: 

T'ilhen an applicant proposes location of. a 
structure on or in front of riparian property 
not 01.med by the applicant, the applicant shall 
obtain and furnish to the Department notarized 
and signed releases from the CMners of all 
affected riparian property. 

Originally, before we issued our original Adjudication in this matter, DER contended 

that the Coopers could not have carrplied with Section 105. 332 because no owner who 

could give the -Coopers their required release had been identified; but our original 

Adjudication concluded that no release was necessary because the Cc:mrronweal th owned 

the "affected riparian property. " NCM, after the rehearing, DER no longer contends 

the ownership of the affected property is unknown, but DER disagrees that the 

Comnonwealth is the cmner. HCMever, DER continues to assert that the Coopers have .,., 
. ...:5>• ~ 

not co.rrplied with Section 105.332 because (according to DER) the Coopers have not 

obtained the necessary releases from the newly-identified owners. Therefore, DER. 

argues, continued denial of the Coopers' pennit is required by the regulations. 

The Coopers, on the other hand, insist our. original ruling-that the Corrm::>nwealth 

CMns the affected property--was and remains correct. 

A. Whether We May Rule on the Otmership of the Affected Property 

OUr review of a DER action is to determine whether the DER has carrmi tted 

an abuse of discretion or an arbitrary exercise of its duties or functions. Warren 

Sand and Gravel Company, Inc. v. DER., 20 Pa. Crnwlth. 186, 341 A.2d 556 (1975); 

Lackawanna Refuse ·Rerroval, Inc. v. DER, EHB Docket No. 79-024-B (issued February 3, 
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1981); Morcoa1 Conpany v. DER, EHB Docket No. 79-189-B (issued April 30, 1981); 

Czanbel v. DER, EHB Docket No. 80-152-G (issued April 30, 1981). DER does not 

dispute this function of ours, but nevertheless maintains that in the instant 

appeal we should answer "}.To" to the question (which the parties were requested to 

address in their post-rehearing briefs): 

Assuming that the parties will continue to dispute 
the ONnership of the property in question, but that the 
cr;mership seems clear to the Board, 'Whether the Board 
may rule on the ownership? 

DER's post-rehearing brief argues this issue vigorously, with numerous citations 

to the case law (as DER had done in its post-hearing brief preceding our original 

.. Adjudication). The Intervenor also maintains the answer to the foregoing briefing 

question should be "~To", but relies on DER' s arguments; the Coopers have not addressed 

this issue in either their post-rehearing or post-hearing briefs. 

Despite DER's arguments, we rule that the answer to the above question 

should be "Yes"; in our viewv, the "No" answer DFR favors would be inconsistent with 

our statuto:ry obligations under 71 P.S. §510-21: 

to hold hearings and issue adjudications ••• on any order, 
peJ:Ini. t, license or decision of the Deparbnent of En
vironmental Resources. 

DERts· arguments and citations concentrate on the thesis that this Board's scope of 

authority is limited to the pcMers granted under 71 P.S. §510-21; we agree with this 

thesis. DER then infers that we have no power to determine real estate title; we 

agree with this inference as well. But, for reasons elaborated belcrN, we do not 

believe that our agreement with these bald theses of DER' s, in particular our agree

ment with the conclusion that we cannot determine title, implies that we may not 

fonn what we regard as a well-founded opinion on the ownership of the dock-adjacent 

property when without such an opinion we cannot discharge our obligations under 

71 P.S. §510-21. 
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This appeal would not have arisen had DER not been eil'lpCMered to 

administer Section 105. 332, quoted above. Although we have diligently searched, 

we have not found any specific written record of the Environmental Quality Board's 

("EQB") intent in giving DER this power. In the absence of such specific record, 

various rules of statutory construction can serve as a guide to this intent of the 

EQB' s, as well as to the extent of DER' s powers nnder Section 105.332. According 

to tl1.e Statutory Construction Act, 1 Pa. C.S.A. §1922: 

In ascertaining the intention of the General 
Assembly in the enactment of a statute the following 
presumptions, anong others, may be used: 

(1) That the General Assembly does not intend 
a result that is absurd, impossible of execution 
or unreasonable. 

By virtue of 1 Pa. C.S .A. §1502 {a) (1) (ii) and 1 Pa. Code §1. 7, the rule of statutory 

construction we have just quoted applies also to Section 105.332. 

We conclude that DER, nnder Section 105. 332, nrust have sorre pc:Mer to 

decide whetBeJ? '"or not a furnished release had been signed by the actual owner of 

the property in question. otherwise DER would be bound to accept every signed 

release which no third party had challenged, even though it was obvious that the 

signer did not own the "affected riparian property" rrentioned in Section 105.332. 

Similarly, unless DER could make some decision about the validity of a furnished 

release, any person could indefinitely delay DER's granting of a conplete~y satis

factory pennit application, merely by challenging--on however frivolous grounds-

the right of the obvious owner of the "affected riparian property" to furnish a 

release. Under 1 Pa. C.S.A. §1922, outcomes as unreasonable as those just suggested 

could not have been intended by the EQB when it promulgated Section 105.332. 

Ha.vever, if (as we have just concluded) DER has some pc:Mer to decide 

'Whether furnished releases indeed have been signed by the affected property. owners, 
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then surely this Board-which haS :~:he duty to review DER decisions and adjudicate 

disputes over DER actions such as permit denials, and which is entitled to substi- •. 

tute its discretion for DER's (Warren Sand and Gravel supra)--must have at least 

equal pcwer. The contrary conclusion about this Board's pavers would irrply that 

we must let stand a DER action based on alleged compliance or lack of· compliance 

with Section 105.332 even though vle are convinced that DER's action is an abuse of 

discretion because DER has L"lcorrectly and unjustly decided who are the affected 

property cwners required to furnish releases under that Section. In enacting 

71 P.S. §510-21, the Legislature, like the EQB in the preceding paragraph, could 

not have intended outcomes so unreasonable. 

B. The Otmership of the Affected Property. 

Under the authority of the conclusions reached in Section A supra, we nCM 

proceed to examine the evidence on the record concerning the CMnership of the property 

to which the dock is attached, v..hlch in the instant appeal must be categorized as 

"affected riparian property" of Section 105.332. We stress that any J.:Uling we arrive 

at in this adjudication concerning the CMnership of this property does not quiet 

title or transfer any property rights; those tasks are the Crawford County Corrrron 

Pleas Court's, as DER rightly avers. Were the parties to bring an action to quiet 

title in Crawford County C'.DIIIIOn Pleas Court, it would be wholly up to that Court 

whether or not to adopt our Findings of Fact concerning cwnership. Were there a 

pending action to quiet title in the dock-adjacent property before the Crawford 

County Conm::m Pleas Court, we probably should and would defer this Adjudication 

until that Court had rendered its decision. There is nothing on: the record in this 

appeal, hCMever, to indicate that any such quiet title action has been instituted, 

or even is intended. Under the circumstances, our refusal to state what 'ive regard 

as our well-founded opinion on the CMnership issue--thereby further deferring a 
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final ruling (see 71 P.S. §510-2l(c)) on a permit application completed by the 

Coopers as long ago as May, 1979--would be an unfair (to all the parties involved) 

dereliction of our duties and responsibilities. 

Our original Adjudication contained the key Finding of Fact: 

18. The p'l.mp station's construction caused the shoreline 
at the end of Oakrnere Place to be extended c;iliout twenty (20) 
feet into the lake. 

This Finding was the basis for our former Finding of Fact: 

26. The Conm:mwealth owns the land_ to which the Coopers' 
doCk is attached. 

,. . Fonner Finding of Fact 26 was arrived at on the basis of the follc:Ming reasoning 

from fonner Finding of Fact 18: 

Here, however, neither the Authority nor the TaNnShip 
claims avnership of property which, but for the fill, lies 
below the lCM water mark of Conneaut Lake. As DER pointed 
out in its excellent and thorough brief, the Corrrronwealth 
owns Conneaut Lake belCM the lCM water mark (citation). 
Thus, under the peculiar facts of this case we find that 
the Connonwealth owns title to the property in question. 
(Emphasis added) 

The evidence presented at ·the rehearing has caused us to abandon our 

previous Finding of Fact 18; indeed we nCM have cane to precisely the contrary 

Finding that the shoreline at the end of Oakrnere Place does not extend into the 

lake significantly (more than de minimis) farther n.cM than it extended before the 

pump station was constructed. This new Finding destroys the just-quoted reasoning 

on which our fonrer Finding of Fact 26 was based, and leads--as elaborated below--

to quite different conclusions (replacing forrrer Finding of Fact 26) concerning the 

ownership of the land to which the Coopers' dock is attached. 

Because this reversal of our previous Finding of Fact 18 is so crucial, 

we feel bound to review here the evidence on this shoreline issue. In our original 
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hearing, Appellant Donald Cooper testified as follONS (H. T. pp. 58-59) 
1

: 

Q. Before that pump station was built, when that pump · 
station wa5 built there, did they have to add land onto what 
was already there to put the pump station on it? 

A. This I don • t kna.v. I wasn't there that sumner when 
that was built. We had rented our cottage. out. 

Q. lvell, were you familiar with the shore of the lake 
at that point, before the pump station was built? 

A. Yes. 

· . 

... 
< 

Q. Was the shore of the lake, at the time the pump station 
was built, changed in any fashion? 

A. Well, they put two big holes dcmn in the ground, silos 
I believe they call them, and they rerroved an awful lot of dirt 
from these holes, and of course the shoreline was changed. 

Q. Did the shoreline go out further into the lake when 
they were done? 

A. Yes. 
Q. Do you knc:M how much it went out further into the lake, 

approximately? .•• If you know. 
A. Well, I don't knew. I never measured it. 
Q. Well, could you give me an estimate? ••. WOuld you 

estimate that to be 15 feet? 
A. Oh, no. Maybe a little rrore tha:rf that, probably. 
Q. 20 feet? 
A. Yes. 
Q. So they added 20 feet of earth out into the lake when 

they put the pump station there? 
A. Yes. 

This testimony of Cooper's was not wholly uncontradicted even in our original hearing. 

Gertrude Weber, one of the other residents in the area, testified· (H.T. p. 89): 

Q. Was there any change made enlarging that area when the 
sanita.J:y authority built, or is it approximately the sane today? 

A. I would say it has a little bit in the front now. 
Other than that, I don't think so. 

THE HEARING EXAMINER: A little what in front? 
A. Like a little wall to keep the water from coming up. 

But we felt Mr. Cooper's otherwise uncontradicted testirrony was nore credible t..~an 

Mrs. Weber • s, and therefore made our former Finding of Fact 18. 

1. We use H.T. to denote the original hearing transcript, and R.T. to denote 
the rehearing transcript. 
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At the rehearing, ha.vever, DER presented testi.rrony by William D. Rice, 

who had not been a witness in the original hearing. Mr. Rice is a registered 

professional engineer who is the Prs>ject Manager of the Authority, and who 'WOrked 

on the design and construction of the O~e Place PtJIIP station (R.T. pp. 4-6). 

Mr. Rice testified (R. T. pp. 6-8) : 

Q. V.llen that pump station was built, was any dirt 
or fill rraterial added at t.'1e point that Oakmere Place 
reaches Conneaut Lake? 

A. No, sir. 
Q. The land at the end of Oakrnere Place was the sane 

configuration as it rreets the water, both before and after 
construction? 

A. Yes, sir. 
Q. Now, since that time was the purrp station relocated 

or moved at all? 
A. No, sir. 
Q. And was the purnp station built on dry land as it 

existed? 
A. Yes, sir. 
Q. !-.'ow, has the Authority, after construction of the 

purnp station, done any filling in of the lake at the p~ 
station area? · 

A. . No, sir. They did not do any filling in •.• 
The Authority purchased an old barn foundation 

inthe vicinity and hauled the very large cut stones in 
and placed them just at the water's edge between the 
pump station and the water to offer protection. 

Q. This was placed on dry land? 
A. Yes. 
Q. This was not placed in the water? 
A. Yes, sir ••• 
Q. Na.v, from your recollection, the distance between 

the cut blocks and the water itself is about what? 
A. Once again--I mean it has been a long tine, but 

I think that the stones are very close to the water's 
edge at no:rma.l elevation. 

Mr. Rice was not shaken from the above testirrony under cross examination by 

Appel1ants' counsel, who questioned him about a photograph ( Conm:mweal th' ~ Exhibit 

R-1) 
2 

shc:Ming the pump station and the shoreline at Oakmere Place (R.T. pp. 12-13): 

2. We use the prefix "R-" to denote exhibits introduced at the rehearing. 
Exhibits numbered in the usual fashion, without this "R-" prefix, e.g., Appellant's 
Exhibit 2, were introduced at the original hearing. 
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Q. Isn't 3;t-true that that is not the original 
water line of the lake? Isn't it true that it was 
further back? 

A. No, sir, it is not true. 
Q. You are saying that this is the original water 

line of the la~e? 
A. Yes. 
Q. And this material here, where grass is on top, 

is that fill or the natural boundary of the lake? 
A. The natural boundary of the lake •. 

The only other testirrony on the shoreline issue at the rehearing came from Appellant 

Kathleen Cooper (R.T. pp. 61-62): 

Q. Did you watch the construction of it (the pump 
station)? 

A. I watched a portion of it, yes ••• 
Q. Can you describe how it was constructed? 
A. When they were constructing it, I walked down to 

the edge of the wall and stood there and hung on to my 
kid, because there was appro:xirrately a 30 to 40-foot 
hole dug in. 

Q. W1at went in the hole afterwards? 
A. The green pump station 
Q. Was landfill put in there? 
A. It had to be, the depth of it was approximately 

30 feet. 
Q. Y:>u are saying 30 feet excavation, and the pump 

station was placed inside; is that your testirrony? 
A. Yes. 
Q. And then it was filled up? 
A. Filled up to build up around that certain area 

there. 
Q. Was there anything else done after that? 
A. Then they put the hole back, and they put the 

stone wall up. 

Mrs. Cooper's testirrony explains that the construction involved an excavation which 

had to be filled, but does not directly confinn her husband's assertion that after 

the excavation had been filled the new shoreline extended 20 feet farther into the 

lake than before construction had begun. Mr. Ric.e is a trained engineer, who was 

familiar with the design of the pump station, and 'Who was conpletely positive that 

the construction of the pump station had not altered the shoreline. On all the 
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evidence, therefore, we cannot but find that the disputed Oakmere Place shoreline 

does not nail extend significantly farther into the lake than before the Purtlf> 

station was constructed. 

The Finding that the Oaklrere Plan shoreline was not significantly altered 

by construction of the purrp station means that the property owners whose releases 

may be needed under Section 105. 332 can be ascertained by tracing the title of this 

unaltered shoreline, conprising the original natural bounda.J:y of Conneaut I.ake at 

the foot of Oakrrere Place. At the rehearing, testirrony pertinent to this title 

tracing task was presented by Fred c. Kiebort, Jr., a witness for the Intervenor. 

Mr. Kiebort is an attorney and a Trustee of the Conneaut Lake Ice Conpany (R.T. p. 41). 

In 1826 the l~yel of Conneaut Lake was raised 11 to 12 feet, with the intention of 

using Conneaut Lake as a feeder for a canal from Eeaver to Erie. Raising the level 

of the lake flooded several hundred acres of land. Eventually the project was 

abandoned, however, and Conneaut Lake was permitted to revert to its original level 

(R. T. pp. 41-43} • . The ownership of the flooded land, which once again became usable 

when Conneaut Lake reverted to its original level, was settled by the Pennsylvania 

Supreme Court.in'Foustv. Dreitlein, 237 Pa. 108, 85 A.68 (1912); the flooded land 

was juC.ge:i to have been the property of the Camrronweal th at the time the lake re-

verted to its original level. Therefore, title to the flooded land nr::M resides in 

tbose persons who presently are the Conrronwealth' s successors to the fonnerly 

t."looded land. 

Mr. Kiebort testified categorically, without contradiction at the· rehear-

ing, that the Trustees of the Conneaut Iake Ice Corrpany were these successors to 

the Ccmronwealth.'s title. In Mr. Kiebort's own words (R.T. pp. 42-43): 
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••• We own all of the overflowed land around Conneaut 
Lake, and that overflowed land means the land between what 
was the high level of the lake and the present low level. •• 

Whatever title the Cornnonweal th acquired in the sub
merged land, passed by various conveyances to us, Trustees 
of the ice company, for the Conneaut Lake Ice Company, we 
as Trustees are handling it for the ice cornpany. 

Hr. Kiebort' s testimony was supplemented by copies of various relevant documents 

... ·> 

of record in the Recorder's Office of Crawford County (Intervenor's Exhibits R-2 to 

R-5, R T. pp. 43-47). 

On the basis of Mr. Kiebort' s testirrony, DER no longer asserts that the ' 

ownership of the dock-adjacent shoreline at the foot of oakrrere Place is unknown; 

instead, DER now claims that title to this dock-adjacent shoreline rests with the 

Trustees. This title, DER further claims, is subjeat to Sadsbury Township's ease-

rrent for the use of Oakrnere Place as a public road, and is additionally subject to 

the Authority's easement to construct and maintain the pump station. It follows, 

DFR now maintains, that to corrply with Section 105.332 the Coopers must obtain 

releases from each of the three just-identified entities possessing property rights 

in the Oakrnere Place shoreline, namely the Trustees, the Township and the Authority. 

The. Intervenor agrees that the Coopers nrust obtain releases from these three 

entiti-es. The Coopers reject Mr. Rice's testirrony and contend our original 

August 24, 1981 Adjudication correctly decided that the Comronwealth owns the 

c..ock..-adj acent shoreline. 

c. ~.vhose Releases Must Be Obtained 

As we already have explained, we do not reject Mr. Rice's :testirrony; we 

find it believable. Mr. Rice's testirrony destroys the reasoning on the basis of 

which our original Adjudication found that the Comrronwealth owned the dock-adjacent 
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"' . property. The Coopers 1 contentions, sumrrerized at the end of the irnrrediately 

preceding paragraph, are not rneri torious therefore. 

In fact, we agree with DER that the evidence developed at the ~ehearing 

indicates that the Trustees, the Township and the Authority each have proper:ty 

right claims to the dock-adjacent shoreline at the foot of Oakrnere Place meriting 

serious exaiPiriation. HONever, we do not agree with DER and the Intervenor that 

these claims autorratically establish _each of these entities as property owners 

whose releases the Coopers must obtain under the tenns of Section 105.332. Rat:fler, 

we conclude--for reasons discussed belCM--that only the Township 1 s release is 

required. 

The !i'ownship 1 s Claim. On June 23, 19 36 the Board of Supervisors of 

Saesbury, 'I'CMilShip passed a resolution accepting oakmere Place, and other roads 

which had been "dedicated to public use", into the public road system of the 

Township (Exhibit I of Appellant 1 s Exhibit ~) ; the Court of Quarter Sessions of 

Crawford Count_Y, on June 23, 1936, consented to this "taking over" by Sadsbucy 

Township of Oakmere .. Place and the ·Other roads (Exhibit J · of Appellant 1 s Exhibit 4) • 

Path. these June 23, 1936 documents describe Oakrnere Place as: 

Beginning where the center line of Oakrnere Place, 
50 feet in width or twenty-five feet on either side 
of the said center line intersects the easterly shore 
of Conneaut lake. 

At the hearing DER 1s I.awrence Busack testified that on the basis of the 

·• 

imnediately foregoing facts he had concluded that the Township cwned the dock-adjacent 

property, and had inferred that a release to the Coopers from the Township would 

suffice for the purposes of Section 105.332 {N.T. pp. 113-118). This inference 

\vas conmunicated to the Coopers during the ~urrrner of 1980. A merrorandum from 
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rtr. Busack to his superior, dated August 12, 19 80 and introduced into evidence as 

Appellant's Exhibit 9, states: 

I told Mr. Cooper that he would need an 
agre~ent from the Township authorizing him to 
use this land in front of Oakrrere Place. With 
such an agreement, DER could grant a dock permit. 

'J'he Township refused to give the Coopers their required release, however, 

on the grounds that actually the Township did not a...m the property at the foot of 

Oakmere Place. The Township did not deny that it had taken over Oakrnere Place to 

its shoreline, but claimed--consistent with our Finding in oUr original Adjudication--

that the present shoreline had been extended beyond the original (at the time of 

dedication) shoreline. In particular, on November 25, 1980 the Township Solicitor 

wrote DER as follows (Appellant's Exh.ibi t 7) : 

The application of Mr. and Mrs. Cooper was 
reviewed by the Board of Supervisors on several 
occasions at public meetings at which time both Mr. 
& Mrs. Cooper were present. The position of the 
Township in ·this case is that they have no standing 
to abject or to consent to the installation of a 
float dock on Conneaut· lake by reason of the fact 
that beyond the terminus of Oakrnere Place the public 
street owned by the Township there is an additional 
parcel of land which is actually the parcel of land 
fram which the dock of Mr. & Mrs. Cooper would ex
tend •.• It is true that the original Resolution 
taking over Oakrnere Place by the Board of Supervisors 
indicated that it extended to the East shore of 
Conneaut lake. The original Westerly terminus of 
Oak:rnere Place is clearly ascertainable by viewing 
the street as there is a concrete wall marking the 
Easterly shore line of the I.ake and the Westerly 
termination of Oakrnere Place. At the tirre of the 
construction of the municipal sewer system there was 
a dirt buildup beyond the ~vesterly terminus of Oakrnere 
Place and in that buildup a pumping station was in
stalled by the Municipal Authority. · 

The Ta...mship's Solicitor's assertions about the "dirt buildup beyond the 

\·!esterly terminus of Oakmere Place" clearly are hearsay for the purposes of this 
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Adjudication; in any event we now have determined that in fact the construction 

-~ 

of the pump station did not change the location of the shoreline at the end of 

Oakmere Place. Therefore we conclude, as DER concluded in the summer of 1980 and 

now again concludes, that the Township possesses property rights in the present 

dock-adjacent shoreline. The nature of these property rights is not altogether 

clear: the Township's Solicitor's letter identifies Oamere Place as "the public 

street owned by the Township" (our emphasis), whereas DER asserts the Township 

merely possesses an easement for use of Oakmere Place as a public road. The matter 
' 

is obscure because what the June 23, 1936 "take over" gave the Township was not 

unambiguously specified •. Probably DER is correct that the Township possesses no 

more than an easement. It is the law in Pennsylvania that (In re City of Altoona, 

479 Pa. 252,388 A.2d 313 (1978)): 

Dedication of a public street does not invest the 
municipality with a fee title to the land on which the 
roadway rests. What the municipality acquires is the 
right to use, maintain, regulate and control that land 
as a street or road for the benefit of passage. Stated 
more succinctly, what the public obtains is a right of 
passage; the fee continues to be in the owner or owners 
of the land. 

Even if the Township possesses no more than an easement, however, it is 

reasonable that the Coopers should obtain a release from the Township before 

attaching their dock to the Oakmere Place shoreline. The presence of this dock 

could interfere with the -Township's ability "to use, maintain, regulate and-control" 

Oakmere Place as a street or road; the Township might have plans--e.g., to make 

Oakmere Place accessible from the shorefront, or to extend the paved portion of 

Oakmere place down to the shoreline--which would be incompatible with the presence 
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of the Coopers' dock. In other words, the Township is an affected property owner 

under Section 105.332, whose release must be obtained by the Coopers in order to 

receive their desired permit. 

There remains the question: What is DER to do if the Township continues 

to insist that it does not have property rights in the present Oakmere Place shore

line? As 'tve have stressed, this Adjudication has not determined. the To\roship 's 

property rights. The Township is not bound by--and need not accept--our opinion 

that the Township possesses at least an easement in the present Oakmere Place 

shoreline. Nevertheless we believe that our opinion concerning the Township's 

property rights, which opinion DER shares, is well-founded, for reasons we have 

been at pains to explain. We also have explained that in giving DER the power to 

administer Section 105.332, the EQB must have intended that DER (and this Board) 

form such well-founded opinions about the property rights of various persons in

volved in a permit dispute such as the present appeal. We conclude that under the 

circumstances of this appeal-, as the evidence about the foot of Oakmere Place has 

unfolded, it would be an abuse of discretion for DER to refuse the Coopers their 

permit should the Township continue to maintain--as it maintained in its November 25, 

1980 letter to DER--that the Township has no standing to object or to consent to 

the dock. In particular, under the aforesaid circumstances, and assuming the Town

ship will be apprised _of the Findings and Conclusions of Law of this Adjudication, 

the Township's continued refusal to object must be regarded as a release satisfying 

the requirements of Section 105.332. 

The Authority's Claim. On May 3, 1965, the To"troship passed an Ordinance 

(Intervenor's Exhibit R-1) authorizing the Authority: 
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to lay, construct, maintain, repair and replace 
in the streets, roads, alleys and rights of way 
of the said Township the necessary sanitary sewer 
lines and the required appurtenances thereto to 
complete the erection and construction of a sani
tary sewage collection and treatment system. 

Robert B. Dornhaffer, the Authority's solicitor, testified at the rehearing that 

in his opinion, under the terms of this Ordinance, the Au~hority did not own the 

land on which the pump station at the foot of Oakmere Place had been constructed; 

it ~vas Hr. Dornhaffer's further opinion, however, that the Ordinance had granted 

the Authority a~ easement to construct and maintain the pump station on that land 

(R.T. pp. 19-20). We agree with Mr. Dornhaffer's opinion that the land at the foot 

of Oakmere Place is subject to this easement of the Authority's; indeed, given the 

terms of the Ordinance and our finding that the Township possesses at least an 

easement for use of Oakmere Place as a public road, this opinion of Mr. Dornhaffer's 

and ours appears to be unavoidable. In fact, DER and the Intervenor subscribe to 

this opinion, as.we already have explained; nor does the Coopers' brief after 

rehearing challenge the opinion that the Authority has an easement to the land at 

the foot of Oakmere Place, although (as we also have explained) the Coopers insist 

that the dock-adjacent land is owned by the Commonwealth. 

Therefore the Authority does have property rights in the dock-adjacent 

land. However, because Oakmere Place has been dedicated to public use (as we have 

discussed), it can he--and has been--freely· traversed by any member of the public. 

This public right to traverse Oakmere Place includes the right to traverse the 

Oakmere Place land containing the Authority's pump station, provid~ such traversal 

does not interfere with the:Authority's enjoyment of its easement on that land. 

Mr. Dornhaffer's testimony gives at best highly speculative reasons to believe that 

the Authority's enjoyment of its easement--specifically its ability to use and 
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maintain its pump station--will be restricted in any way by the presence of the 
'• 

Coopers' dock or by the traffic of persons to and from the dock. Mr. Dornhaffer 

did testify that the presence of the dock would not be "in the best interest of 

the Authority" (R. T. p. 21) because people, especially children, \valking to and 

from the dock might clamber onto the top of the pump station and fall off (R.T~ 

pp. 25-26 and 34-35). But Hr. Dornhaffer offered no evidence that the presence 

of the Coopers' dock will increase or has increased the number of persons, 

especially children, traversing the Authority's land near the pump station., Al-

though there has been another dock at the foot of Oakmere Place since about 1975 

(H. T. p. 11), the Authority never has had a lat.rsuit stemming from an injury to 

someone in the area of the pump station (R.T. p. 39). 

On the basis of the facts described in the preceding paragraph we con-

elude that the Coopers' dock would not make the Authority (though an owner of 

property rights in the dock-adjacent land) an affected riparian property owner 

under Section 105.332. This conclusion rests on the presumption.that under the 

Board's general rules for determining the burden.of proof, 25 Pa. Code §21.101(a), 

the burden of proof that the Authority's property rights would be affected by the 

Coopers' dock rests with DER and the Intervenor, who maintain the Authority's 

release is required under Section 105.332. Although under 25 Pa. Code §21.101(c)(1) 

the Coopers have the burden of establishi~g that DER's denial of its permit appli-

cation was an abuse of discretion, it is not reasonable to require the Coopers to 

establish the negative thesis that the Authority's rights will not be affected by 

the dock. 

Consequently we rule that the Coopers need not obtain a Section 105.332 

release from the Authority in order to satisfy the requirements of DER's rules and 

regulations, particularly the regulation 25 Pa. Code§105.19(b). In making this 
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ruling we have been guided by the rules of statutory construction embodied in 

1 Pa. C.S.A. §§1921-1922, which apply to Section 105.332 by virtue of 1 Pa. C.S.A. 

§1502(a)(1)(ii) and 1Pa. Code S1.7. More particularly, we must assume that the 

EQB, in promulgating Section 105.332 with the adjective "affected" modifying 

"riparian property", intended that releases would not be required from the owners 

of unaffected riparian properties. DER and the Intervenor, who·insist that the 

Coopers should be required to obtain a release from the Authority, appear to have 

overlooked the modifier "affected" in Section 105.332. 

The Trustees' Claim. We are not as impressed as DER appears to be with 

the quality of the Trustees' claim to ownership in fee of the Oakmere Place shore-

line. Althoug?.- Mr. Kiebort asserted categorically that "we own all of the overflowed 

land around Conne~ut Lake", the document introduced in support of this ownership 

claim, namely Intervenor's Exhibit R-2, makes a much more qualified statement. 

Exhibit R-2 records a transfer to the Trustees of real estate, purchased at a 

sheriff's sale.~: originally belonging to the Conneaut Lake Ice Company. We do not 

disagree with Mr. Kiebort 's assertion concerning. Exhibit R-2 (R. T. p. 44) : 

This agreetQent also describes the various 
parcels of land that were acquired at the Sheriff's 
sale. It covers all of the lands around the lake. 

But Mr. Kiebort did not point out that Exhibit R-2, after describing these acquired 

properties around the lake, goes on to say: 

EXCEPTING and RESERVING from all the above described 
land the leaseholds of parts thereof heretofore granted 
by the Conneaut Lake Ice Company, a Corporation, or its 
predecessor in title and also excepting and reserving 
therefrom all the lots of parcels of land included in the 
foregoing; heretofore-conveyed or granted by said Co~neaut 
Lake Ice Company, a Corporation, or its predecessors in 
title. 
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Exhibit R-2 does not explicitly state--and we have no way to find out without going 

back to the Deed Books--what properties were excepted and reserved. However we 

cannot ignore the fact that what appears to be a careful search of the Coopers' 

chain of title to their own property on Oakmere Place (Appellants' Exhibit 4) 

nowhere mentions the Trustees. This search goes back to leases granted in 1929 and 

1932 by the Oakland Beach Land Company. 

Moreover, in 1928 the Oakland Beach Land Company and various other parties 

executed an agreement (Exhibit H of Appellants' Exhibit 4) granting the parties to 

the agreement and their successors the forever free and uninterrupted right of 

passage along Oakmere Place. The parties, who include neither the Conneaut Lake Ice 

Company nor its Trustees, describe themselves as 

the respective owners and lessees of certain 
adjoining tracts of land situate in Sadsbury 
Township, Crawford County, Pennsylvania. 

It is difficult to understand how these parties could have executed such an agreement 

without reason to believe they owned Oakmere Place. Mr. Kiebort's Exhibit R-2 was 

executed in 1941, well after Exhibit H of Appellants' Exhibit 4. 

Furthermore, the previously discusse- June 23, 1936 consent (Exhibit J of 

Appellants' Exhibit 4)--by the Crawford County Court of Quarter Sessions, to the 

Township's "taking over" of Oakmere Place--has a preamble identifying D. L. McGuire 

and T. P. McGuire as "owners of the Oakland Beach Land Compa11:y". The preamble to 

Exhibit I of Appellant's Exhibit 4 reads: 

WHEREAS D. L. McGuire and T. P. McGuire did plot 
and lay out into lots a certain tract of land formerly 
owned by them and now owned by the Lamberton National 
Bankof-Franklini Pennsylvania, and situated on the East 
side of Conneaut Lake and Sadsbury Township, Crawford 
County, Pennsylvania, and laid out, constructed, opened, 
and dedicated to public use, certain roads or streets •.• 
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A-later paragraph in Exhibit I of Appellants' Exhibit 4 also states: 

WHEREAS The Oakland Beach Company and Stanley 
Gillespie, who are the owners of the greater portion of 
the lots, .•. 

Again neither the Conneaut Lake Ice Company nor its Trustees. are mentioned. Again 

it is difficult to understand the parties' actions in the light of the Trustees' 

mmership claims; one •venders how the Township could have petitioned the Court to 

accept a dedication of roads to public use without reason to believe that the 

dedicators owned the roads being dedicated. Iri fact, the Township's Solicitor 

believes Oakmere Place is "owned by the Township", as we previously have emphasized 

(see the quotation supra from Appellants' Exhibit 7). 

In our opinion, the weight of the evidence summarized in the immediately 

precedin~ paragraphs is against Mr. Kiebort's largely unsupported assertion that 

the Trustees own the land at the foot of Oakmere Place. Moreover, even if the 

Trustees do hold title giving them the right to repossess the Conneaut Lake shore 

properties some 900 years from now, 3 it is dubious that the Trustees' rights include 

the power to forbid construction of the Coopers' dock in this century. The Coopers' 

lease (see Exhibits D and G in Appellants' Exhibit 4) gives them the "use of all 

streets, parks and bathing grounds" in the Conneaut Lake area; the word use is quite 

unrestricted in the lease, and various specific restrictions on construction by the 

leaseholder (e.g., the restriction that the leaseholder shall "erect but one dwelling 

house on each lot herein leased") nowhere rule out construction of a boat dock. Al-

though Mr. Kiebort testified that the Trustees had never conveyed "a piece of land 

3. Mr. Kiebort testified that the original conveyances to owners of lots in 
the Conneaut Lake area were 999-year leases (R.T. p. 47). The leases in the 
Coopers' chain of title were for 900 years (see Exhibits D and Gin Appellants' 
Exhibit 4). 
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. . 

for the purpose of erecting a dock" (R.T. p. 48), there has been a dock at the foot 

of Oakmere Place since .about 1975 (H.T. p. 11), and there was testimony that there 

?re many other docks presently located elsewhere on the lakeshore, dating back at 

least to about 1950 (H.T. pp. 30, 83 and 87-88); there was absolutely no indication 

that the Trustees ever had challenged or intended to challenge the construction of 

any of these docks. If ~Ir. Kiebort is correctly asserting that the dedicators of 

Oakmere Place to the Township only had a 999-year lease on Oakmere Place, an assertion 

we daub~, then the dock, constructed without the Trustees' permission, will constitute 

a trespass on the Trustees' property when the lease expires. We deem it unreasonable 

and absurd, however, to construe Section 105.332 so that this doubtful possibility 

of a trespass, some 900 years into the future, can prevent the Coopers from construct-

ing their dock today. 

Therefore, for the reasons given in the preceding paragraph, and on the 

authority of 1 Pa. C.S.A. 51922 via 1 Fa. C.S.A. §1502(a)(1)(ii) and 1 Pa. Code §1.7, 

we rule that Section 105.332 does not rBquire the Coopers to obtain a release from 

the Trustees. As always, our aforesaid opinions concerning the Trustees' property 

rights in the land at the foot of Oakmere Place do not adjudicate the quality of 

the Trustees' title. But until there is such an adjudication we stand by our opinions, 

which our duties to review DER decisions require us to formulate, as explained supra. 

We refuse to grant--as DER seemingly insists--that Section 105.332 requires the. 

Coopers to initiate an action to quiet title in the land at the foot of Oakmere Place 

in order to meet the Trustees' dubious claim of title to this land, a claim put 

forward for the first time at the rehearing, some three years after the ~oopers 

originally completed their permit application. 
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D. Other Issues 

._. .. , ... The Commonwealth grants (p. 15 of DER's post-rehearing brief) that once 

the Coopers have satisfied the requirements of 25 Pa. Code 5§105.332 and 105.19(b), 

it would be an abuse of discretion for DER to deny the Coopers the necessary ease-

ment or lease to occupy the submerged lands of the Commonwealth, needed by the 

Coopers to construct their dock in accordance with 25 Pa. Code S105.31. Consequently 

this possible issue needs no further discussion here. The Board's Order of March 5, 

1982, granting reconsideration, listed a number of other possible issues which the 

parties could address in their post-rehearing briefs. Some of these issues, though 

addressed in one or more of the post~rehearing briefs, have not been discussed supra. 

However, this .fdjudication has examined all those issues listed in the Board's Order 

of March 5, 1982 which--in the light of the evidence developed at the rehearing--

are germane to the instant appeal. 

In addition, at the rehearing the Board raised the question whether 

Section 105.33?, which specifically refers to riparian properties, pertains to the 
" ........ 

dock-adjacent lakeshore property that is the concern of the instant appeal. We 

are convinced by the arguments in DER's and the Intervenor's post-rehearing briefs 

that--although Black's Law Dictionary prefers the adjective littoral to designate 

lakeshore property--Section 105.332 was intended to apply, and does apply, to the 

dock-adjacent land at the foot of Oakmere Place. 

CONCLUSIONS OF LAW 

· 1. The Board has jurisdiction-over-the parties and the subject matter 

of this appeal. 
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2. This Board's scope of authority is limited to the powers granted 

the Board under 71 P.S. S510-21. 

3. The BGard does not have the power to determine real estate title 

or to adjudicate property rights disputes. 

4. Although the Board does not have the power to adjudicate property 

rights disputes, the Board has the power and the duty to form well-founded opinions 

concerning the ownership of the dock-adjacent property which is the subject of the 

instant appeal, when such Gpinions are needed to discharge the Board's obligations 

under 71 P.S. §510-21. 

5. In order to enforce 25 Pa. Code §105.332, DER must have some power 

to decide whether or not a furnished release has been signed by the actual owner 

of the property in question. 

6. The Trustees, the Township and the Authority each have property right 

claims to the dock-adjacent shoreline at the foot of Oakmere Place meriting serious 

examination. 

7. The existence of these claims does not automatically establish either 

the Trustees, the Township or the Authority as a property owner whose release the 

Coopers must obtain under Section 105.332. 

8. Probably the Xownship possesses no more than an easement in Oakmere 

Place, for the right of public passage. 

9. Nevertheless, the Township is an affected riparian property owner 

whose release under Section 105.332 must be secured by the Coopers. 

10. The Township is not bound by--and need not accept--this Board's opinion 

that the Township's easement in Oakmere Place extends to the present Oakmere Place 

shoreline. 
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. • .. 
... 

11. Under the circumstances of the instant appeal, assuming the Township 

will be apprised of the Findings and Conclusions of Law of this Adjudication, the 

Township's continued refusal to object to construction of the Coopers' dock must 

be regarded as a release satisfying the requirements of Section 105.332. 

12. The land at the foot of Oakmere Place is subject to the Authority's 

easement to construct and maintain the pump station at that site. 

13. Nevertheless, the Authority is not an affected property owner whose 

Section 105.332 release must be obtained by the Coopers in order to satisfy the 

requirements of 25 Pa. Code 8105.19(b). 

14. The burden of proving the affirmative thesis that the Authority's 

property right~ would be affected by the Coopers' dock rests with DER and the Inter-

venor, who so maintain. 

15. The Coopers have the burden of establishing that DER's denial of 

their permit application was an abuse of discretion. 

16. Under Section 105.332, releases are not required from the owners of 

unaffected riparian properties. 

17. It is unreasonable and. absurd to construe Section 105.332 so that 

the doubtful possibility the dock will constitute a trespass some 900 years into 

the future can prevent the Coopers from constructing their dock today. 

18. Section 105.332 does not require the Coopers to obtain a release 

from the Trustees. 

19. This Board's opinions (as expressed in this Adjudication) concerning 

the Trustees' property rights in the land at the foot of Oakmere Place do not 

adjudicate the quality of the Trustees' title. 
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20. Section 105.332 does not require the Coopers to initiate an action 

to quiet title in the land at the foot of Oakmere Place in order to meet the 

Trustees' dubious claim of title to this land. 

21. If the Coopers have satisfied the requirements of 21 Pa. Code ~105.19(b), 

including the requirements of 25 Pa. Code §105.332 as per this Adjudication, it would 

be an abuse of discretion for DER to deny the Coopers the necessary easement or lease 

needed by the Coopers to construct their dock in compliance with 25 Pa. Code ~105.31. 

22. Section 105.332 applies to the lakeshore property at the foot of 

Oakmere Place. 

* * * * * * 
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ORDER 

AND NOW, this 20th day of September, 1982, this matter is remanded to 

DER for action in accordance with this Adjudication. In particular, the Coopers 

shall be re-instructed that a release from Sadsbury Township is required, but that 

failure of the Township to object to the dock will not be construed as a release 

unless the Township's Solicitor has been apprised of the Findings of Fact and 

Conclusions of Law arrived at in this Adjudication. 

···~.,.· 

DATED: Septanber 20, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101 

(717) 787-3483 

<Xl-t10NWEALTH OF PENI:SYVANL'\., 
DEPAt""IDE·n' OF EtN.IBOll·!Ei;JTAL ~ 

Docket No. 81-083-cl?-H 

Clean Streams I.a.v-1 
Civil Penalties . 

v . 

. c. lX)NALD CQX 

ADJUDICATION 

Th.J: Dennis J. I:iarni.sh, ~an, December 10, 1982 

) 

Tbis matter caries before the board on a Ca:lplaint for Civil Penalties 

filed by the Pennsylvania Depart::o::mt of Environmental P.esources (PER) against 

tt~e individual defendant, C. Donald Cox. This canplaint ~ddress~ violations 

of the Pennsylvania Clean Streams I.a"t-r, .ACt of June 22, 19.87, as amended, 35 ~.s. 

§691.1 et seq. and of Title 25, Chapter 102 of DER' s regulations pranulgated 

thereunder. 

Because o:e a ~ault jud~t entered against the defendant, liability 

i's not an issue in thi,s matter; only tli.e arrount of the penalties to be exacted 

'i.rlll be addressed. In t.11.is regard, the follCMing procedural histoD.J is relevant. 

T:'1e Ca:Ironwealth' s Conplaint for Civil Penalties in the instant matter \·las filed 

'i'ri:th ti1is board on or al::x::mt June 4, 1981 and "<Vci.S :?ra:ptly served upon the defen-

dant. Alt."lough t.~ :OOard''s rules require that anS\vers to civil penalties can-

J?la.ints II'!USt be filed \Yi.th t.l-}e board within 20 days after the date of service of 

the canplaint, !lr. Cox has never answered this ca:plaint. 
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On or about October 30, 1981 DER filed a notion for jl.ldgnent by default 

upon Mr. Cox and the board on Novanber 10, 1981, following its standard practice, 

notified Mr. Cox of said ItDtion and gave him an opportunity to respond thereto 

on o:.r before Novanber 20, 1981. Mr. Cox admitted receiving copies of the said. 

nption. as well as the ~' s nption letter and still he failed to cc:mmmicate 

~:th the board on or before Decen!ber 4, 1981 at ·which t:ilna the board entered the 

. 1 
default judgment. 

Had the CcmlPnwealth • s canplaint included a stated penalty arrotmt there 

~uld have been no need for any additional proceedings,DER v. FroehZke, EHB 

Docket No. 72-341, issued July 31, 1973, but lacking any indication regarding the 
.• 

penalty arrount in tile Ccmnonweal th.' s cc:mplaint, the defendant was accorded a 

hearing on ThUX'sday, May 27, 1982 ~ted to the arrotmt of penalties issue. 

Following. the hearing tbe Ccmnonweal th filed a post-hearing brief but Mr. Cox, 

al thou<;rh. he was provided an extended opportunity to do so, has not filed any brief. 

1. Pla.int.:L;ff i~ the. Ccmn:mw~alth of Pennsylvania, Department of Environ-

11)2Iltal Reso~ces {PER)_, whicl:'l. has· the duty to enforce The Clean Streams Law, as 

amended, 35 P.S. §691.1 et s-eq_. and Title 25 Chapter 102 of the erosion and sedi

nl=n.tation regulations· prcmulgated thereunder. 

• 
2~ De;fenda,nt, C. Oonald cpx, is~ an .:individual, who maintains a business 

addre~ at R. D. 1, Ki;dcwood, PA 17536 (Cox}. 

3. COx was a subc:xpntractor at a cannercial developrent located off 

Route. 462 east of Columbia. in West Hempfield Township, Lancaster Cotmty, PA, known 

as- -the ColumbiP. Sl'loppmg Center (~lurnbia Shopping Center site). 

1. · Mr. Cox •l? testirrpny· and that of the other witnesses as well as the photo
~apntc evidence introduced m thi.s matter makes it abtmdantly clear that !-ir. Cox 

· is, in fact, as well as· at law-, in violation of the erosion and sedi.mantation regu
lations· at both sites. 
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4. Fran approximately July 1979 until May 1980, Cox conduct:ed earth

ncving activities at the Columbia Shopping Center site. 

5. An erosion and sedim:mtation control plan, Plan #7719 (E & S 

Plan #7719), was developed for the Columbia Shopping Center site. 

6. E & S Plan #7719 was developed for the purpose of m:ininri.zing 

accelerated erosion and sedim:mtation and was adequate for that pmpose if intple

m:mted and maintained. 

7. Fran July 1979 until April 30, 1980, Cox failed to intplerrent or 

cause to be .inplerrented the provisions of E & S Plan #7719 during said earth

noving activities. 

8. Fran July 1979 to May, Cox failed to intplerrent and maintain 

erosion and secli.nentation control nea.sures capable of effectively minimizing 

accelerated erosion and sedim:mtation at the Columbia Shopping Center site. 

9. Cox's said failure at the Columbia Shopping Center site resulted 

in accelerated erosion and sediirentation. 

10. The erosion and sedimentation problems occurring at the Columbia 

Shopping Center site had a noderate impact on the adjacent stream, Strickler Run, 

which impact was of an intermittent and reversible nature. 

11. Based on the nature of Cox's failure to install erosion and sedi

m:mtation controls at the Columbia Shopping Center site, the nature of the hann 

to the stream, the fact that Cox had notice of the deficiency as well as notice 

of appropriate control strategies by way of E & S Plan #7719, and the costs in-

curred by DER in enforcing the regulations, DER reccmnended that a civil penalty 

of $2,437.00 be assessed by this board for Count II of DER'.s canplaint, derived 

as follows: 

a. $1, 000. 00 for the willful, intentional nature of the viola

t.:ton of 25 Pa. Code §102.4 established by Count II of DER's canplaint, 

b. $500.00 for the stream damage; and 
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c. $937.00 for DER's enforcement costs. 

12. Cox was the general contractor· at a ccmnercial developrent loca

ted at the intersection of Route 272 and Rothsvil.le Road in Ephrata 'I'cMnship, 

Iancaster County, PA, known as the K-Mart Developrent. 

13. Cox was responsible for all earthrrcving activities at the K-Mart 

site and was ~sponsible as well for the final stabilization measures on the 

distu:r=Ded areas of the K-Ma.rt site. 

14. An erosion and sedim:mtation control plan, Plan #7837-F (E & S 
' . 

Plan #:7837-Fl, was developed for the K-Ma.rt site. 

15. E & S Plan #:7837-F was developed for the purpose of :rni.rUinizing 

accelerated erosion and sed.i.mentation and was adequate for that purpose if imple

m=nted and ma.tntain.6d. 

16. Fran apprax:imately January 1980 tmtil August 8, 1980, Cox conducted 

ea.rt:hnoving acun"'ties at the K-.Mart site. 

17. Fran January· 1980 until August 8, 1980, Cox failed to implement 

or cause to be :i:n!J?lemented the provi.siO!ls of E & S Plan #7837-F during said 

earthm:lving activities. 

18. Fran Janauary· 1980 until the present, Cox failed to implenent and 

maintain or cause to be ~lemented and maintained erosion and sedimentation con-

trol measures capable of effectively· minimizing accelerated erosion and sedi-

m=ntation at the K-Mart site. 

19. Cox's failure_ to implement and maintain effective erosion and sedi-

m=ntation control mea.sUres at the K-Mart site resulted in accelerated erosion and 

sedimentation. 

20. Fran the tim= earf:brcoving activities were canpleted at the K-Mart 

site tmtil ApJ:;'.il 16, 1981 when the project was turned ~ck to the developer, Cox 
. . 

failed to ·stabilize or cause to be stabilized areas of graded or othe.tWi.se disturbed 
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land in order to prevent accelerated erosion. Although it is apparent that 

Mr. Cox had seeded the K-Mart site prior to April 16, 1981 and that this 

seeding in large part took effect before June of 1981. 

21. Cox was responsible for conducting or causing to be effected all 

necessary stabiliz~g measures at the Columbia Shopping Center site. 

22. The erosion and sedi:nentation problans occurring at the K-Mart site 

as the result of the aforesaid ~ailures by Cox had a m::x:lerate bnpa.ct on the ad

jacent stream, an unnamed tributary of Cocalico Creek and were of an inteJ:m:ittent - -

and reversible nature. 

-23. Based on the nature of Cox's failure to install erosion and sedi-

mentation controls at the K-Mart site as well as the nature of Cox • s failure to 

utilize effective fi:nal stabilization measures, the nature of. the hann to the 

stream, the fact that Cox had notice of the deficiencies as well as notice of appro

priate control strategies by way of E & S Plan #7837-F, and the cost;3 incurred 

bY· the DER ·in enforcing the regulations, DER reccmren.ds that a civil penalty of 

$3,693.00 be assessed by this board for Counts rv and VII of DER's canplaint, 

derived as follows: 

a. $1,000.00 for the intentional and willful nature of the 25 

Pa. Code §102.4 violation established by Count rv of DER's canplaint. 

b. $1,000.00 for the intentional and willful nature of the 25 

Pa. Code §102.22 violation established by Count VII of DER's canplaint. 

c. $50.0.00 for the stream damage; and 

d. $1,193.00 £orDER's enforcement costs. 

DISCUSSION 

A$· Ws mattel:' involves: a ·civil penalties action brought tmder The Clean 

Streams Law our consideration of the appropriate arrount of said penalty must begin 
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with the section of said Act which authorizes this board to set penalties, 35 P. S. 

§691.605. Pursuant to Section 605 of The Clean Streams Law, ;in detennining the 

penalty anount, this· board is supposed to consider " ••• the wilfulness of the 

violation, ~ge or injury to the waters of the CcmtDnwealth or their uses, 

cost of restoration, and other relevant factors". 

:r:n the instant matter ~e waters of the Cc::imonweal th involved are, re

spectively, with regard to Columbia Shopping ~ter and the Ephrata K-Mart site, 

known as Strickler Run and an Uililaiiei tributary of Cocalico Creek. In each case 

the type of damage involved was the addition of siltation to each said creek due to 

accelerated erosion caused by eartbiroving activities at each site the flow of which 

sed..:inent was not adequately retarded by the erosion and sed:inentation control 

measures approved by DER for each site. Photographic evidence introduced at the 

hearing appears- t:o demmstrate that the erosion was rrore pronounced at the Columbia 

site than the Ephrata site. 

A rather deep and wide erosion gully· .(perhaps 4 1 x 4 1
) was carved at the 

Columbia site, by water exiting fran the southeast eomer of said site and flowing 

sone 300-600 feet down a steep bank through the disturbed earth overlying a private 

sewer line wfllch. connected the Columbia Shopping Center to a sewer line paralleling 

Strickler Run. 

While no witnest? wa$ able to quantify the aroount of seclimentation which 

reacbed the stream a,long this path, it is relevant that sene 70% of the entire 

shopping center was sloped to the southeast com~, that this are:a had been graded 
-

open by the spring of 1980 and that as of April of 1980 the sed:inentation basin 

designed to intercept sed.i.men.tation at the ·southeast comer of the Columbia site 

had not been cc:mpleted. By def~t' s admission a heavy rainfall occurred in 

April of 1980 causing the said gulley. It is true that construction of this 

basin had been initiated as- early as February 1980 but as of the spring of 1980 

• 
i.t was open at the back lower end facing the creek. In effect the pa.rt:Lally can-
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pleted basin fOI:Ined a funnel to direct :rrcst of the runoff fran the Columbia site down 

the steep bank along earth disturbed by laying a sewer line down to the creek. 

At the Ephrata site the erosion path covered by the instant canplaint 

followed a ditch or depression paralleling a highway and entered the said 1.lili1aiied 

tributaJ:y of Cocalico Creek where said ditch intersected said tributaJ:y just 

upstream of a culvert conducting said tributaJ:y tmder said hig~y. Fran photo

graphic evidence and testinDny, the 1.lili1aiied tributaJ:y denonstrated excessive sedi

nentation in the area of the said culvert and for perhaps 100 feet downstream 

therefran and while same of this sedircentation was probably due to fanning acti vi

ties adjacent to said tributary same of it was obviously due to accelerated 
.• . 

erosion fran the K-Mart site. 

In both cases the DER witness, Mr. Yohn, characterized stream damage as 

:rrcder~te on a. scale' .ranging fran m:inimal to severe and in both cases he testified 

that DER was not contemplating any restoration efforts since the creeks ~uld be 

able to scour themselves clean in the near future. 

DER' s characterization of :rrcderate stream damage was in line with their 
. 

suggestion that the Penalty for stream damage be five hundred dollars ($500. 00) at 

each. stream. Five hundred dollars is indeed moderate when canpared to the maxi

nrum allowed penalty of ten thousand dollars ($10,000.~0} per day authorized by 

Section 605. Penalties in this range were characterized as "naninal" back in 

1974, DER v. Mount RoyaZ Attsoaiates, EHB Docket No. 72-393-W (issued January 25, 

1974). Thus, especially in view of the canplete lack of any contradictory testi

~ny on stream damage we have no trouble in SllptXJrting this portion of the sug

gested penalty arrpunt. 

We have a greater problem in supporting the a:rrOunt of its suggested 

penal i:y' which DER bases l.JFQn its adrnirristrati ve costs in investigating and li ti

·gating the instant matter. First of all, Mr. Cox raised sane substantial questions 

during the hearing regarding the manner in which these eXpenses were calculated 
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by Mr. Yolm, i.e., Mr. Yohn had no -q..me sheets or cards fran which to precisely 

ascertain the am::runt of time each DER official had spent on either matter. 

Secondly, there is no break down in these expenses between surveillance expenses 

which may be appropriate as one of the "o~ relevant factors" to be considered 

under Section 605 DER v. Berks Associates, Inc., EHB Docket No. 72-309-B (issued 

July 31, 1973) and litigation costs which, barring ~ific statutory authorization, 

may not be charged against the losing party purSuant to the so-called American 

Rule, AZ.yeska PipeZine Sewiae Company v. WiZderness Soaiety, 421 U.S. 240 (1975). 

Even as regard to the surveillance costs, they were used by the board in Berks 

Associates, sup;roa, as a gauge of the harm to the stream and here are proffered as 

a separate i tern. While not foreclosing the relevance of administrative and sur

veillan~e expenses in all future cases we hold· that, ·in this case, DER has not 

sustained its burden of delronstrating the relevance of these expenses. 

'!he final .issue for resolution in this matter involves that amJUI'lt of 

the suggested penalty keyed to the defendant's willfulness. DER argued at the 

hearing, but not :in its brief, that since its canplaint alleges that willfulness of 

defendant's -cOnduct his failure to answer and the subsequent default judgment bars 

our cons.iQerat;lon of this issue. However, if our civil penalties decisions teach 

anything it .ts that the te:t:m. willfulness covers a wide range of mental states and 

conduct bridgmg the gap fran deliberate, intentional acts through "gross negli

gence'', and "wanton misconduct" to ''m:re negligence". Commorr:h)eaZth of PennsyZvania, 

DER v. RU$:-hton M1-tn1-tng Company, Inc., EHB Docket No. 72-361-cP-D issm:rl March 12, 

1976. Thus, we must consider the degree of willfulness in order to set an appro

priate penalty. 

In thi.s case we hold as we did in Rushton, supra, which involved viola

tions of a mining pe.nni.t, that the defendant's conduct is not willful in the sense 

of being intentional-or deliberate. But we also follow Rushton, supra, by holding 

that conduct is willful where the defendant had knowledge that certain cons~ences 
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are likely to result if he failed to exercise the care that is required to avoid 

the likely· injurious consequences of his conduct. 

With regard to the Columbia Shopping Center site it is clear that Mr. 

Cox had the requisite knowledge. Not only did he receive copies of notices of 

violation sent to Mr. Frank Nardo, the general contracto:~r on the Columbia Shopping 

. Center site 2 
but also, his own testim:::my indicates ~t he knew there was a 

danger of runoff carrying accelerated erosion passing through the open back of 

the partially constructed seclirrent basin and further eroding the steep hillside 

on its way to Strickler Run. 
-

It is true that Mr. Cox had an excuse for not canpleting the retention 

basin-i.e. , he was awaiting canpletion of the private sewer line by another 

subcontractor but is is also clear that this line was in place long ~fore the 

rainfall event which gave rise to rrost of the erosion fran this site. Moreover 1 

the $1000.00 figure suggested by DER for this willfullnes does not seem to be 

out of line. Clearly, one of the purposes of the civil penalty is to deter other 

persons in the same position as Mr. Cox fran violating the Clean Streams raw. 

DER v. Buaks County Water and Sewer Authority and The Korman Corporation, EHB 

Docket No. 73-030-cP-w. To have prevented the erosion at the Columbia Shopping 

Center site would have required the construction and maintenance of interim erosion 

control facilities during construction of the said sewer line. While -we have no 

specific infoDl'lation in this regard we would feel that the $1,000.00 willfulness 

arcount suggested by DER in this case would be sufficient to induce other landscape 

contractors to take all m=asures necessary to prevent accelerated erosion. 

With. rega:d to the Ephrata site, however, there was· no evidence that 

Mr. Cox even knew in advance that there would be an erosion problem. Indeed 1 

2. Cox was the grading subcontractor on the Columbia site; he was respon
~?ible for E & S controls but not final stabilization. On the Ephrata K-Mart. site 
.he was responsible for both E & S controls and final stabilization. 
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Mr. Cox stoutly maintained that prior to April 1981 he had already seeded and 

IIUllched the area which eroded· and photographic evidence and test.itrony shows a good 

catch of grass in June of 1981. 

M:>reover, Mr. Cox's uncontradicted test.itrony was that after he had 

finished final grading and· s~g at the K-Mart site he returned twice to refill 

and reseed washouts caused by heavy rains. In view of this record we feel . that 
. . 

to exact any willfulness penalty fran Mr. Cox at Ephrata would not be likely to 

prarote greater care on his part or upon the part of any other persons but rather 
. 

would be to add insult to injury. 

<nO.USIONS OF LAW 

1. · ~ Envirol1Il'E11tal Hearing Board has jurisdiction over the parties 

hereto and the subject matter of the instant proceeding. 

2. The facts set forth in DER' s complaint for civil penal ties have 

been established for the pm:poses of this proceeding on the basis of the default 

judgment entered by this board on December 4, 1981. 

3. Based on the facts so established, Cox a:mnitted violation of 25 

J?a. Code §102.4 at the Columbia Shopping Center site by failing to in1?le;rren.t and 

maintain ero$"ion and sedin'entation control rreasures necessary to effectively mini-

mize accelerated erosion and sed.imentation. 

4. Based on the facts so established, Cox carrrni. tted a violation of 

25 ;!?a. Code. §102.4 at the K-Mart site by failing to implement and maintain erosion 

and sed.:i'lnentation control measures necessary to effectively min:inri.ze accelerated 

erosion and sedimentation. 

5. Based on the facts so established, Cox carrrni. tted a violation of 

25 J?a. Code §102.22 by failing to stabilize the areas disturbed at the K-Mart site 

so as to prevent accelerated erosion after the ea.rt:hnoving activities were concluded. 
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ORDER 

AND NO'l, this lOth day of December, 1982, in accordance with Section 

605 of The Clean Streams Law, 35 P.S. §691.605, civi~ penalties are assessed 

against defendant, C. Donald Cox, in the ai'lDlmt of~ Thousand D:Jllars ($2,000.00). 

This anount is due and payable into The Clean Water Fund imrediately. 

Any and all prothonotaries in the Ccmronwealth are hereby ordered to enter these 

penalties as liens against any property of the aforesaid defendant with interest 

at a rate of 6 per cent per annum fran the date hereof. No costs may be assessed 

upon tl:le Cc::rrm:mweal th to entry of the lien on the docket. 

DATED: December 10, 1982 

~~aP)!~ 
DENNIS J. SH 
Chairman 

EJ:mARD GERJUOY 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 l 0 I 
(717) 787-3483 

THE NORI'H AII1ERICAN COAL CORPORATION Docket No. 81-093-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES. 

OPINION AND ORDER SUR 
CCM·DNWEALTH Is l.uriON 'lO DISMISS 

On or about June 16, 1981 DER issued.Mine Drainage Permit No. 3280019 
; 

to North ~ican Coal Co.qx:>ration, which oo.qx:>ration becama the appellants 
: . .r 
,»Y· 

herein by appealing certain tenns and conditions of said permit on or about 

July 1, 1981. The parties both filed pre-hearing neroranda and the matter was 

scheduled for hearing on or about December 8 and 9, 1981 but on November 10, 

1981, DER filed a rrotion to dismiss the appeq.l and the parties requested a 

continuance· of the a~. pending resolution of the rrotion. Appellant re

sponded to DER's rrotion with preliminary objections. Up:)n due consideration of 

the said notion and preliminary objections thereto the board enters the 

following: 

Appellant raises three preliminary objections. Appellant first 

argues that, pursuant to 25 Pa •. code 21.64 (a), the board's rules incorporate 

the Permsyl vania Ru.;Les of Civil Procedure (Pa. R. Ci v. P. ) and since a notion 
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to dismiss is not expressly recognized in the latter :rules it is not a pennissable 

fo:rm of pleading before this board. The answer to this argum:mt is that pursu

ant to this board's rules the Pa. R. Civ. P. are incorporated only to the extent 

that they relate to pleadings. A notion to dismiss (like a Rule to Shav cause 

so ofter). used in Pennsylvan.ja's Courts of Carm::>n Pleas) is not a pleading and 

therefore is not .governed by inter aZia Pa. R. Civ. P. 1024 (a) and 25 Pa. Code 

§21. 64 (b) regarding verification. This fact undercuts appellants' second argu- . 

ment which rests upon the lack of verification of DER' s notion to dismiss. In 

any event, this second a.rgunent is nav rroot in light of DER' s subsequent sub-

mission of a verfication. 

· Appellant's.-final argurrent, hCMever, which is in the nature of a dE!lUlerrer 

does ~ve force. Essentially, DER's notion rests upon its assertion that the 

permit presently appealed was amended subsequent to said appeal and that appel

lant accepted the revised pennit so that the appeal is rroot as a matter of law. 

Attached to DER' s own notion, hCMever, is the qualified acceptance of the revised 

pennit dated July 1,.1981 by \¢.iCh appellant's counsel expressly reserves the 
. . . . ! 

right to rnairltain this action as to Special Condition 15 ~ as to the issues 

raised in paragraph 22 (e) of. its notice of appeal. It would see:m in light of the 

conditional nature of appellant's acceptance that the matter before this board has 

not becane totally IIPOt but that appellant has waived all but the issues set 

forth alx>ve. 

ORDER 

AND NOW; this 11th day of January, 1982, DER's notion to dismiss is 

denied but appellant's appeal is limited to Special Condition 15 and the matters 

raised in pa,I;agraph 22 (e} of its notice of appeal. 

cc: Bur.eau of L;i;t.;i.gation 
Joel Bu:l;"cat, Esquire 
Henzy :J:ngram, Esquire 

DATED: January 11, 1982 
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(-:0:'\1/1-/0NWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
-Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17101 
(717) 787-3483 

CHENICAL WASTE HAi.~IEi.fr, INC., et al •. 
(Includes Lyncott Corporation 
81-155-H consolidated at this 
docket number. ) 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-154-H 

OPINION AND ORDER SUR CHEHICAL WASTE ~·m.NAGEZ··IENT 1 S PETITION FOR 
SUPERSEDEAS AND/OR rmiON 'ID VACATE AI::t<illUS':mATIVE ORDER; 

THE cc:u·.DNHEZ\LTH Is I;DTION TO CONSOLIDATE THE ABCJVE-cAPTIONED 
BATI'&"<S AND THE P:E.'I'ITIONS OF GEORGE CAHPBELL, ET AL. AND 

SUSQUEHANNA COUNTY 'ID INTERVENE IN EACH OF THE ABOVE
CAPTIONED IU\'ITE...~ AND LYNCOIT 1 S PETITION 
'ID STAY DER 1S ORDER OF SEPTENBER 4, 1981 

Periodically the paper fla.; .:in the above-captioned and related matters 

exceed the abilities of the board to ~espond. These events which are analagous 

to .annual .:inundations of flood plains must, as said floods, be follc:wed by a clean-

up period. The above by no J:teans represent all the outstanding motions in this 

matter but do seem to constitute all the ones \vhich are ri?:,Je for review. 

To set the stage for clisi?Osi tion of the existing rrotions the following 

histor.t of this matter is set forth (largely from the parties 1 brief~) . 

On September 4, 1981, the Ccrmomvealth of Pennsylvania, Department 

of Environmental Resources (DER) , ,issued an Order (Order) to Chemical ~'laste 

aanagernent, Inc. (C\JH) and Lyncott Corporation concerning a solid waste disposal 

site (Lyncott Site), located. in New Ililford Ta.vnship, Susque..~a .Counb.f, Penn-
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sylvania. Based on it:s findings and detenninations, which are set forth in the 

Order, DER concluded that certain _conditions existing at the site constitute 

violations of Lyncott's permit (Solid Waste Permit No. 101025, issued April 29, 

1977); constitute violations of Sections 403 (b) (9), 610 (2) and 610 r 1) of the 

Pennsylvania Solid Waste Management Act of July 7, 1980, P.L. 380, No. 97,. 35 

P.S. §6018.101 et seq. (SWMA) constitute a public nuisance under Section 601 

of SWMA; and create a danger of P:>llution to the waters of .the Cc::mronwealth in 

violation of Section 402 of the Pennsylvania Clean Streams Law, Act of June .22, 

1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. (CSL)~ 

OM has appealed from the Order and, in addition, has filed a 

petition for supersedeas. On October 20, 1981, the Environmental Hearing Board 

(EHB)· held a· hearing to consider OM's petition for supersedeas. 

CWM. challenges the Order on grounds that CVM is not the type of 

person subject to the enforce.rnent provisions of either SWMA or CSL;. i.e., it 

questions the in personam jurisdiction of DER. and this board over it. 

No party denies that OM is a Delaware corporation, with its princi

pal place of business in Oak Brook, Illinois. On the other hand, OM does not 

deny that DER has in personam jurisdiction over Lyncott Corporation, the owner 

and "operator" of the New Milford site about which the September 4, 1981 order 

was concerning. Also undisputed is that CWM and Lyncott are related; OM 

admits that before Staba.trol became a CWM subsidiary is had purchased Lyncott • 

. cv.M, ha:-;ever, argues and cites authority for the. proposition that this corpor

ate relat:Lonship per se would not impose liability upon OM. DER and the 

would-be. j.ntervenor' s counter with a number of arguments. Perhaps the rrost 

forceM argument is that both the Clean Streams Law and the Solid Waste 

Management Act define person as including any corporation; foreign co.r;porations 

are not exc],uded. Since, pursuant to each act, orders may be issued 'to "persons" 
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nothing in either act. precludes issuance of an order to CWM. or indeed to any 

corporation. 

Of course, if there is no nexus between the corporation receiving 

the order and a place or activity within Pennsy 1 vania the order may constitute 

an unconstitutional "taking" but <::.W-1 had the burden of supporting this consti

tutional argument by proving a lack of nexus and we feel that_.it did not sustain 

the burden. Indeed, the evidence of record actually proves the requisite nexus. 

Mr. Donald Mc::Canbs Regional Engineer for <::.W-1 vigorously atterrpted to convince 

this board, during a supersedeas hearing (held on April 21, 1981) on an earlier 

order concenring the same site, that the "old" Lyncott Corporation had been re

placed by a "new" Lyncott which was closely connected to <::.W-1 and which had 

access to the technical and financial resources of a~ to correct problemS at 

·the site. Quotations fran Mr. McCanbs appearing at pages 77, 101, 102, 159 

and 160 of the notes of testimony of said hearing make the connection between 

CWM. and Lyncott unmistakable. Thus Chenical Waste Management's :mJtion to vacate 

the sepi:ember 4, 1981 order against it is denied. 

AlSo denied are Lyncott' s (and CW-1' s) petition for a stay of the 

September 4, 1981 order; 'pursuant to this board's statuto:ry authority we cannot 

grant a supersedeas, however styled, until. the opportunity for hearings has 

passed; the supersedeas hearings in this matter are continuing. . 

Since we have denied CWM.' s :mJtion to vacate the said order, CWM. and 

Lyncott are in the same position. Thus, there is no reason not to consolidate 

the above-captioned matters which we hereby do. 

The. challenges to the petitions to intervene of George campbell, et al. 

are i¢ientiGa,l to challenges ratsed and disposed of in related matters and our 

reasoning fo;r:- granting intervention in the said other matters is incorr:orated 
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herein as if set forth at length. Both the said petitions are gra.'l.ted. h11ile 

on the subject of intervention, we have terrporarily qecided that once a party 

has been granted intervention status that party has all the rights and respon

sibilities of any other party and need not be - r,;rrty appellee or party appellant. 

Our detennination in this regard was reached at a rreeting of all three of the 

rrembers of this nevly resi;affed board but this detennination is temporary be

cause it has not yet been the subject of briefing. This order grants eac..'l of 

the intervenors 20 days from receipt hereof to file pre-hearing rreroranda in 

accordance with the attached fonn order; submission of said pre-hearing merro-

randa may set the stage for the challenges and briefs necessary to finalize 

our decision on this matter. 

Finally, the Camonweal th is given ten days fran receipt hereof to 

answer with a brief, if any, CWM' s rrotion for protective order concerning the 

noticed deposition of Frank Krohn and Joe Zorn and their depositions are stayed 

pending our disposition of said rrotion. 

cc: Bureau of Litigation 
Louis A. Naugle, Esquire 
Robert J. Shostak, Esquire · 
Stirling -Lathrop, III, Esquire 
Gerald C. Grimaud, Esquire 

DATED: January 20, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

EAST . SIDE LANDFILL ATJI'HORITY 
d/b/a EAST SIDE SANITARY' LANDFILL 

Docket No. 81-209-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR 

IDI'ION 'ID DISMISS 

. Appellant, East Side Landfill Authority, d/b/a East Side Sanitary Landfill 

(ESLA), filed an appeal to this Board from an order of the Department of Environmental 

Resources (DER) dated October 19, 1981. 

A notice of appeal was served up:m DER on or al::out November 14, 1981, although . 

the appeal was not filed with this Board until December 29, 1981. 

Appellee, DER, filed a M:Jtion to Dismiss the appeal, alleging lack of juris-

diction of this Board to hear the appeal by reason of the appeal having been filed 

some thirty-nine (39) dayl? after expiration of the thirty-day appeal period. 

Appellant filed an Answer to DER 1 s notion, alleging that DER 1 s order of Octo-

ber 19, 1981 was not an adjudication because appellant was not made a party to any pro-

ceeding, and was not given an opportunity·to be heard, in violation of 2 Pa .. c.s. §101 

and 504. Appellant also requested this Board to allow the appeal nunc pro tunc, . on 

the basis that the appeal was originally misfiled with DER due to counsel 1 S error. 
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Under the provisions of 2 Pa. c.s. 101, the teJ::m "adjudication" is defined as 

"[A]ny final order, decree, decision, determination or ruling by ·an agency affecting 

personal or property rights .•• of any •.• of the parties to the proceeding in which the 

adjudication is made". In the sarre section, the tenn "party" is defined as "[A]ny 

person who appears in a proceeding before an agency who has a direct interest in the 

subject matter of such proceeding" • 

Appellant does not deny that it was involved with DER in a controversy over 

the conduct by ESLA of a landfill. ESLA operated the landfill and had a direct interest 

in the oontinued operation of the landfill, and strenuously objected to DER' s insistence 

up:>n d::>ndi tions demanded by DER to be :rret if the landfill were to continue in operation. 

When DER detennined that FSIA had not, in the opinion of DER, conducted the landfill in 

confonnity·with pertinent statutes and regulations, DER issued its order of October 19, 

1981, which order constitutes the basis for this appeai. 

The order of DER of October 19, 1981, constituted a final order of that depart

:rrent in that the appellant was therein advised that the order could be appealed to this 

Board. · Any final decision or ruling by an agency affecting personal or property rights 

of a person in an "adjudication". Ambron v. Phila. Civil Serviae Commission~ 422 A.2d 

225, Crnwlth. 1980. 

In view of the. clear statuto:ry language, and the ab:>ve cited case law, the 

order of DER of Octol::Jer 19, 1981, was an adjudication. 

Appellant further contends that it was not afforded an opportunity to be 

heard, as required by the provisions of 2 Pa. C.S.A. 504, and as recited in the case 

of Fair Rest Home -zf. Common:t;)ealth~ 401 A.2d 872 (1979). As stated in Fair~ supra~: 

"The clear language of the ·statute 
dictates that no adjudication shall 
be valid without first there having 
been given an opportunity to be 
heard." 

The final order of DER of October 19, 19811 was valid only insofar as no appeal was 

filed within thirty qays of receipt of notice of the order by ESIA. The notice to 

FSIA of the right to appeal the order to this Board satisfied the requite:rrent that 
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. 
appellant be given reasonable notice of a hearing and an opportunity to be 

heard. 

The final argument of appellant in rontesting the notion to dismiss is that 

the appeal should be allowed nW'l.a pr>o · tW'Za. It is weli settled that this Board lacks 

, 1 jurisdiction to hear appeals if the notice of appeal is filed nore than thirty (30) 

days after appellant has received notice of the DER order;. Rostosky v. Commonwealth 

of Pennsylvania3 Depa:P-tment of Envir>orunental Resou:roaes3 26 Pa. Onwlth Ct. 478, 364 

A.2d 761 (1976), Toilo Development Company v. Commonwealth of Pennsylvania3 Depa:r>tment 

of Environmental Resou:roaes3 425 A.2d 1163 (1981), unless there is a valid reason 

allow the appeal nu.na pro tuna. 

To allow an appeal nW'l.a pro tW'Za3 the allowance IIRlSt be based on extraordin~ 

rondi tions and IIRlSt involve fraud or some breakdown in the rourt' s operation through ••• 

default of. its {::)fficers, hereby the party has been impaired. In re Township of FrankZin3 

•· 
2 Pa. Orwlth. 496, 500, 276 A.2d 549, 551 (1971). Also, the mere neglect of rounsel 

cannot justify the granting of an appeal nW'l.a pr>o tW'Za. W. W. Grainger3 Ina. v. Ruth3 

192 Pa. Super. 446, 449, 161 A.2d 644, 646 (1960). 

Counsel for appellant admits that the filing of the appeal was his own error, 

and such a reason is not sufficient to allow nW'l.a pro tW'Za filing acrording to the 

above-cited case law. 
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ORDER 

AND NOW, this 8th day of February, 1982, it is hereby ordered that the 

appeal of East Side Landfill. Authority d/b/a East Side Sanitary Landfill at EHB 

D:>cket No, 81-209-M-±s ·dismissed. 

DATED: February 8, 1982 

cc·: Bureau of Litigation · 
B. Todd Maguire, Esquire 
Lynn Wright, Esquire 

ENVIR:lNMENTAL HEARING BOARD 

~~· c::NY J. , 
M:!nber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
BlaCkstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 7S7-3483 

GEORGE CANPBELL, et al. Docket No. 81-164-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CHE:r.UCAL vlASTE !1ANAGEZ·1ENT AND LYNCO'I'I' 
CORPORATION 

OPTIUON AND ORDER SUR 
LYNCOIT 1 S l·Dl'ION 'lO DISHISS APPEAL 

On September 4, 1981, the Depart::Irent of Environmental Resources (DER) 

issued an Administrative Order to Lyncott Corporation in respect to its New 

.Hilford solid waste disposal site. 

On or about October 30, 1981, George Campbell, Chainnan of Concerned 

Citizens of New Milford (Campbell) filed a notice of appeal with this board 

from DER 1 s issuance· of said Order. 

Campbell 1 s principle objections to DER 1 s Order is that it does not 

revoke penuanently Lyncott 1 s pennits for use of the New Hiiford site for solid 

waste disposal. 

carrpbell lacks standing to appeal this Administrative Order because 

DER 1 s refusal or failure to revoke Lyncott 1 s penni t does not change carrpbell 1 s 

legal status guo George Eremic v. DER, (December 2, 1976) 1976 EHB 324; 
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George Campbell~ et al. v. Commonwealth of Pennsylvania~ Department of Environ-

memtaZ Resouraes and Lynaott Corporation, EHB Docket No. 79-072, Opinion of 

Februa:ty 1, 1980; Susquehanna County v. Commonwealth of Pennsylvania, DER, 

Pa. Crrwlth. __ , 427 A.2d 1266 (1981). 

ORDER 

AND NOW, this 9th day of JanuaJ:Y, 1982, Lyncott' s rrotion to dis-

miss appeal is granted and the said appeal is dismissed. 

cc: Bureau of Litigation 
Louis A. Naugle·, Esquire 
Robert J. · shostak, Esquire 
E •. Stirling Lathrop, III, Esquire 

DATED: February 9 I 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg;
1 

Pennsylvania 171 OJ 
(717) 787-3483 

LATIMER BroTHERS 

Docket No. 8Q-l37-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 
SUR 

IDI'ION 'IO DISMISS 

By, Anthony J. Mazullo, Jr. , Member 

By notice dated July 21, 1980, a Surface Mining Pennit, No. 955-J, with con...,. 

ditions attached., was issued to appellant, and received by appellant on July 22, 1980. 

Appellant filed an appeal from the grant of the pennit on August 25, 1980. 

Counsel for both parties agreed. to countless continuances for the filing of 

pre-hearing rnerroranda on the grounds that appellant was attempting to secure documents 

which WDuld satisfy one of the conditions impJsed by the notice of grant of the mining 

pennit. 

By notice dated November 20, 1981 counsel for appellant sought to amend its ap-

peal so as to include an allegation of unconstitutionality of one of the conditions of 

the pennit as issued, and a regulation issued pursuant to 52 P.S. §l396.4b(c). The 
' 
i 

Cb:rrnonwealth answered this request by objecting to such a late addition to grormds for 

the appeal,. and at the sane time, filed a Petition to Quash Appeal. The Petition 

alleges as grounds for quashing the appeal the failure of· appellant to file its appeal 

within thirty ( 30) days of receipt of notice of the ·action of DER. 
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~e ~nwealth Court has held that the Environrcental Hearing Board is 

not a cartq?etent tribunal to pass 'lJIX)n questions of the validity or constitutionality 

of statutes. See St. Joe Minerals Corporation v. Goddard, 14 ~a. Onwlth. 624, 324 

A.2d 800 (1974), and this Board is therefore bound by the decision of the Ccmronwealth 

Court. Therefore, the request by appellant to add an allegation of unoonstitutionality 

of 52 P.S. §1396.4b(c) and the regulations promulgated thereunder is denied. 

Section 21.52 {a) of the Environrcental Hearing Board rules and regulations 

governing practi~ before the Board (25 Pa. c;o<1e §21.52(a)) provides that the Board· 

lacks jurisdiction in the instance where an appeal has not been filed "within 30 days 

after the party appellant has received written notice of such action ... In this case 

the party appellant received notice of the action of DER on July 22, 1980, and it filed 

its appeal: on August 25, 1980. Clearly, the appeal was not filed within thirty (30) 

days of receipt of DER' s notice. 

ORDER 

AND NCW, this 9th day of Februa:ry, 1982, the appeal of Latimer Brothers, 

EHB Incket No. 8Q-137-B is hereby quashed and dismissed. 

DATED: Februa:ry 9, 1982 

cc: Bureau of Litigation 
Ward T. Kelsey, Esquire 
Robert D. Ik:>uglass, Esquire 
David A., Cicola, Esquire 

ENVIRCNMENTAL HEARJNG BOARD 

ErWARD GERJUOY 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787·3483 

LOVE NORIHEAST, TI'IC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. BQ-038-M 

OPINICN AND ORDER 

By: Anthony J. .Mazullo, Jr. , Me:nber 

IDve Northeast, Inc., appellant herein applied to the I:lepartment of 

Environmental Resources (DER) for a surface mining penni t to mine coal, referred 

to as a Reclamation Project No. 729. 

DER denied appellant's applicci.tion by letter dated February 13, 1980, and 

appellant filed its appeal on February 23, 1980 thereafter, appellant filed a pre-

hearing rnerrorCJ?dum. 

Fran the date of the filing of the appeal on February 23, 1980, until on 

or about February 19, 1981, the parties sought continuances based upon their continuing 

attempts to amicably adjust the matter. 

By notice dated February 20, 1981, this Board was advised by oounsel for 
I 

DER that the appellant had decided, after rreeting with representatives of DER, to 
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withdraw its appeal. However, to date, appellant has failed to withdraw its appeal, 

or to respond to requests from this Board for status reports in this matter. 

On October 21, 1981 DER filed its notion for sumnary judgment and petition 

for sanctions with this Board, advising that appellant was served with o::>pies of 

sane. As of February 4, 1982 appellant has failed to respond to said fiiings, despite 
. . ... -. 

requests from the Board, including notice to appellant that failUre to respond rould 

lead to the cnnposition of sanctions against appellant, such as dismissal of its ap-

peal. 

DER' s rroti6n for surcmary judgment· may only re allowed where 

there is no genuin~ issue as to any material fact. Surrunerhill Borough v. Commonwealth 

of Pennsylvania, Department of Environmental Resources, 34 Pa. Otwlth. Ct. 574, 383 

A.2d 1320 (1978), citing MaFadden v. Ameriaan Oil Co.,· 21~ Pa. Super. 44, 48, 257 

A.2d 283, 286 (1969). In ~ instant matter, appellant has alleged, in its appeal and 

in its pre-hearing rrerrorandum, that DER was in error· in basing the deni_al of appellant' 

pe:rmit upon the"potential of a~ large hydraulic head in the area of proposed 

mining", whi.ch head "can only increase the potential of a 'blowout'". (DER letter of 

denial of February 13, 1980).. Pursuant to the standards enunciated in SurronerhiZZ, 

supra, appellant, in its appeal and pr~hearing nerorandum, has raised an issue as to 

a material fact, Le., the potential of the hydraulic head which could increase the 

p::>tential of a blowout. Since the appellant has raised an issue of material fact, the 

standards imposed in Sumner hill have not been IIEt, and therefore the notion for. sum-

mary judgrrent is inappropriate in the present posture of this case. 

In its acrompanying petition for sanctions DER seeks dismissal of appellant's 

appeal by reason of appellant's failure to resp::>nd to this Board's requests for :tep::>rts 

on the status of the appeal. In addition to the failure of appellant to respond to 

the Board requests, there is ~ the present record an affinnative statement the appel

lant has failed tci refute. Further, a true and correct copy of DER' s notion for sum-

mary judgment and petition for s~ctions was sent by counsel for DER to appellant on 

October 19, 1981, and this Board has rot received any answer to sane from appellant. 
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Since 21.64 (d) of the Environrrental Hearing Board Rules and Regulations, 

25 Pa. Code , provides: 

"Any party failing to respond to a 0 0 0 petition. or 
notion shall be deemed in default and at the Board's 
discretion sanctions may be imposed •.. such sanctions 
may include treating all relevant facts stated in 
such .•• notion as admitted." 

Because of the failure of appellant to answer DER's notion for sanctions, the Board 

hereby accepts as admitted all relevant facts alleged in DER' s notion. 

Section 21.124 ot: the Environrrental Hearing Board Rules and Regulations, 25 

Pa. Code , provides that the Board may impose sanctions, including dismissal of 

an appeal, upon failure of a pcn::ty to abide by a Board order or Board rule of practice 

and procedure. Appellant has failed to abide by the Board's rules of practice and pro

cedure in failing to resj;lond to DER' s. petition and notion: Appellant has also failed 

to abide by the Board's orders to re:I;XJrt to ·the Board on· the status of its appeal. The 

Board therefore may irnp:>se the sanction of dismissal of appellant's appeal by reason of 

appellant's inaction as specified hereinbefore. 

ORDER 

1.. ·The petition of DER for: surnnary judgment is denied. 

:;t The notion of DER for sanctions is granted and the appeal of I..ove North- · 

east, Inc., EHB D:>cket No, SQ-038-M is dismissed and terminated. 

DATED: February 9, 19 82 

cc: Bureau of Litigation 
Mr.. John KoskY 
Diana J. Stares 

ENVIRONMENTAL IIEARrnG BOARD 

~~&$~ 
DENNIS J ISH 
Chairman 

~~,~~-
EIWARD GERJUJY 

Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

IOVJER PIDVIDENCE ro·JNSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAl,. RESOURCES 
and ALTERI.'lATE ENERGY S'IDRE, INC. Pemu.ttee . 

Docket No. 81-078-1'1 

OPINION AND ORDER 
SUR 

MJI'ION 'ID DISMISS 

By: Anthony J. Nazullo, Jr. , M=rnber 

The Department of Envirornnental Resources, Bureau of 1-furing and Reclar:ation 

(DER) by notice dated May 4, 1981 issued a mine drainage pennit, No. 46800301, to the 

Alternate Energy Store, Inc. loWer Provic;lence TovJl1Ship, appellant herein, filed an 

appeal from the grant of said permit on June 3, 1981. 

The perr.rittee, the Alternate Energy Store, Inc., filed a :r:otion to quash the 

appeal, and appellant filed an answer thereto. 

In its rrotion to quash, penni ttee relies upon various cases decided by the 

Com:nonwealth Court wherein the oourt has oonsistently held that .townships and munici-

pali ties lacked standing to appeal various actions of DER under the Solid Waste !-1anage-

ment Act, Act of July 7, 1980, P.L. 362, No. 97, 35 P.S. §6018.101~ et seq. (Solid 

Waste Act) to this Board. See Frankl~n Township v. Commonwealth of Pa_, 435 A. 2d 675 

(1981), citing approval, Susquehanna County v: Commonwealth of Pa and Lyncott Corpora~ 

tion~ 427 A.2d 1266 (1981) and Strasburg Associates v. Newlin Township~ 52 Pa. ~vlth. 

514, 415 A.2d 1014 (1980). 
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If the aboVe cases apply to the instant appeal they· clearly control and 

this appeal nru.st be dismissed. There are, lDwever, substantial differences between 

the Solid Waste Management Act which was analyzed in thOse cases and the Surface 

.r.tining Conservation and Reclamation Act, as amended nost recently October 10, 1981, 

52 P.S. §1396.1 et seq. (SMCRA) which governs-the instant matter. 

The Solid Waste Act provides no separate right for a municipality or indeed 

any other legal entity to appeal from actions of DER taken under that Act. Therefore, 
. / . 

appellants nru.st base their right to appeal fran DER actions taken under the Solid Waste 

Act upon §1921-A of the Act of April 9, 1929, as amended. 71 P.S. §510-31. Conm::mwealth 

Court long ago established that in order to appeal under §1921-A a party had to derron-

strate. that he was "adversely -affected'' or "aggrieved", i.e. he bad to neet the tests 

for standing pursuant to the .Mninistrate Agency-law, the Act of June 4, 1945 (P.L. 

1388), 71 P.S. §1710~1 et seq.~ Sunbeam CoaZ Corp. v. DER~ 304 A.2d 160 (1973)~ 

Since CorrnDnwealth Court read the Supreme CoUrt's decision in~. Penn Parking. 

Garage~ Ina. v. City of Pittsburgh~ 464 Pa. 168, 346.A.2d 269 (1975) as requiring that 

a party haye a substantial, iltm:rliate and direct interest in the O\ltcome of the li tiga

tion to be "ad~sely_· affected" under the .Administrative Agency Law, the Canm::>nwealth 

Court, naturally, concluded, in the above cited_ cases, that a municipality had t:lO -

standing to appeal from an action under the Solid Waste ·Act unless and until i ~ could 

denonstrate such an i.nmediate, direct and substanti,?]. interest. 

SM:RA, l:lcMever, unlike . the Solid Waste Act, provides a specific right to ap-

peal to this Board from DER' s issuance of a mine drainage pe:rmi t. Pursuant to §5 (b) 

of SM:RA, 52 P.S. §1396.4 (b), Ialny :person having an interest which is or may be adver

sely affected by any action of the department under this seetion may proceed to ledge 

an appeal with the Environmental Hearing Board ••• " (eiitf)hasis supplied). "Person" is 

defined by §l of SM:RA, 52 P.S. §1996.3 to include any "iris~tality" or "entity" 
. I 

of inter aZia state governrrent and there is. no doubt that rmmicipalities are :rrere 

"creatures of the state" DER v. Borough of CarZisZe~ 16 Pa. cormonwealth Ct. 341, 330 

A.2d 293 (1974). Thus, it is apparent that rmmicipalities are pennitted to appeal pur-

suant to the alx>ve cited section of SM:RA. 
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Applying the canons of statutory oonstruction, it is also apparent that 

the ab:>ve cited section of S~K::RA must have been intended by the General Assembly to 

alter the right of. appeal set forth at §1921-A of the Administrative Code. other

wise the SM:RA • section would be redundant and we know that the legislature does not 

intend any provisions in its laws to. be mere surplusage. Lukus v. Westinghouse EZea. 

Corp.~ 419 A.2d 431, 447. The difference between the rights of appeal provided by 

§1921-A and the SM:RA section is also apparent from even ~. cur~sy reading of SM:RA. 

Whereas, §1921-A. requires an appellant to be adversely affected SM:::RA also penni ts an 

appeal where the appellant " may be" adversely affected. The additional wor&? "may 

be" in SM:FA are intended to have effect and meaning 1 Pa. c.s. §192 (a) ; Comm. v. 

Drisaol:l~ 485 Pa. 99, 4l0 A.2d 312 (1979) and we will not ignore them. Instead, we 

will apply these words by holding that they grant nn.micipalities standing to appeal 

under SM:RA which they do not enjoy under. the. Solid ·waste:Man:agein:mt Act. 

ORDER· 

AND NCW, this lOth day of February, 1982, the ~ttee's notion to quash 

the appellant • s appeal is dismissed. 

DATED: February 10 I 1982 

cc: Bureau of Litigation 
John \vilmer, Esquire 
Marc D. Jonas, Esquire 
Richard c. Sheehan, Esquire 

ENVIRCI'IMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
Fust Floor Annex 
112 Market Street 

Harrisburg, P~nnsylvania 171 OJ 
(717) 787-3483 

CHEl:-:liCAL WASTE J:.:IANAGE:-:IENT, IOC. , et al. Docket No. 81-154-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
APPELIANTS' MJI'IONS FOR PROTECI'IVE ORDER 

DER noticed the depositions of Joseph Zom and Frank Krol:m in Harris

burg. Appellant noved this board for a proteCti. ve order, requiring, in the 

alteinative, that the depositions be held in respectively, Port Arthur, Texas 

and Dak Brook, Illinois, the respective hc:::mes of the would-be deponents or that 

the deponents' expenses be paid for depositions in. Harrisburg, Pennsylvania. 

Appellants cited a single Allegheny County court decision in their behalf. 

DER in opposition to appellants' notion cites several authorities. 

DER' s authorities have convinced the board that in exercising our discretion in 

this matter the following factors should be considered: 

" ••• (1) the importance to the case of the data sought; 
(2) the importance of having the data in advance of 
trial; (3) the convenience and inconvenience of the 
method, place and time chosen for discovecy; ( 4) the 
cost of discovery; and ( 5) ability to pay. Green v. 
Johnson, 29 Somerset Legal Joumal 35 (CP. Somerset 
Co., 1973)." 
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Applying these factors to the instant m:>tions it is clear that we 

should dismiss the appellants' m:>tion as to Mr. Zorn. The record in EHB 

#81-038-H does indicate that Mr. Zorn served as General Manager .of Lyncott 

with direct supervisory responsibilities for the day-to-day operation of the 

landfill. Consequently, his dep:lsi tion prior to hearing would be important 

to the instant matter. Also, Zorn "presumably" still is a~ ercployee, 

which corporation clearly has the ability to pay for his travel to Harrisburg: 

Finally, Harrisburg would not sean to be unduly inconvenient as the locus for 

the deposition. ~has been able to assemble experts from New Hampshire and 

Georgia as well as counsel from Pittsburgh here. for a m;nnber of days of hearing. 

AS to Mr. Krolm, however, it is not so clear that his dep:lsition is 

essential. The circumstances of the acquisition of Stabatrol about which DER 

•· 
would like to dep:lse Mr. Krohn would seem to be m:>Oted by our earlier ruling as 

cited at footnote 1 of the Cmm:::mwealth's rnerro. In any event, we feel that with 

regard to Mr. Krohn, DER should follow through on the suggestion set forth at 

footnote 5 of its rnerro by using other discovery techniques to obtain info:rmation 

fran Mr •. Krohn. · · 

ORDER 

AND NOW, this // /Jr day of February, 1982, the appellants' m:>tion for 

protective order is denied as to Mr. Zorn, and granted as to Mr. Krohn. 

cc: Bureau of Litigation 
Louis A. Naugle, Esquire 
Robert J. Shostak, Esquire 
Gerald c. Grirnaud, Esquire 
E~ Stirling Lathrop, III, Esquire 

DATED: February 11, 1982 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg; Pennsylvania 17101 
(717) 7S7-3483 

Docket No. 81-051-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ~\tXD ·KUCK CHAPTER OF TlOJI' UNLllliTED and 
KEYSTONE \'lATER ca~lP.ANY, Intervenors 

· OPn~ON AND ORDER SUR PEI'ITIONS 'ID INTERV'"ENE 
OF KEYSID.'m ~VATER CXl·lPANY AND vitXD Du::K CHAP'.IER OF TroUl' UNLTI-1ITED 

On·;or about .April 23, 1981 the appellant, Al Hamilton Contracting 

canpany, a~ed fran DER' s denial of its mine drainage penait application 

no. 14800102. The p:roposed mining site covere:l by said-mine drainage penait 

application is· purportedly within the watersheds of Clover Run and Cold Stream. 

The appellant and DER have engage:l in extensive discovery, have at

tended a pre-hearing conference and have sche:lule:l a hearing on the merits to 

begin on Februar.f 23, 1982. During the week of Februacy 8, 1982, the board 

received petitions to intervene filed t.;xm behalf of Keystone 'Hater Carpany 

and the Wood Duck Chapter of Trout Unlllnited. 

The Trout Unl.:imited petition errphasizes its concern over the impact 

of raining upon rnul ti -recreational use· of Cold Stream vlhile the Keystone Water 

Ccr;tpar·w' s petition centers upon its \vater purification cind supply facility 

kno:vn as Hoshannon Valley District. 
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Appellant asserts that all of the interests raised by both would-be 

intervenors can be adequately represented by DER and appellant suggests that 

intervention at this point would be untinely. As to the first ~tit is 

undercut by appellant's assertion that it is near to settlenent with DER which 

settlenent "WOuld presumably pennit mining. Intervenors' flatly oppose mining. 

Therefore, DER cannot be held to be representing their interest at least to the . . 

ext:emt that settlerrent is achieved. 

As to the second argumant, our rules provide for intervention at a:ey 

t:i.ne up to . the first day of hearing thus the would-be intervenors are not 

legally tardy. Moreover, while we are concE!rned that appellant have time to 

investigate interv~;cases, this ·order requires them to cc:mply with pre

hearing order· no. 1 by Mari::h·12, 1982 and we also note that appellant's cx:runsel 
•· 

has admitted that his is aware, to a substantial degree, of the testim:my which 

might be preferred by the intervenors' witnesses and we finally note that 

appellant has until March 23, 1982 when the second set of hearings is set in 

this matter within which to perfect its discovery.·· 

ORDER .. 
AND NOW, this 22nd day of Feb~, 1982, the petitions ·to intervene 

of each of the above-identified parties is granted on the condition that these 

parties suhnit and serve pre-hearing rrerroranda in canpliance with the attached 

pre-hearing order no. 1 by March 12, 1982. 

cc: Bureau of Litigation 
Donald BrcNm, Esquire 
William Kriner, Esquire 
Bradford F. Whitman, Esquire 
Wood Duck Clapter Trout Unlimited 

DATED: Februal:y 22, 1982 
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J & P MINING a:>r-PANY, JNC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 81-170-l-1 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTI-ITON AND ·oRDER 

By letter dated Novanber 2, 1981, Vapco Enginee:dng Company, Inc., by Van 

:;. Plocus, P.E., filed an appeal of the forfeiture of collateral bonds of .Andrew H. 

3mi. th given by Srni th for J & P Mining O:Jrnpany. The letter of appeal was received by 

t:his Board on Novernbet· s, 1981, and· dooketed at EHB Dxket. No. 81-170-H. . . 
"~· 

On November 10, 198:1: the Seeret:aJ:y to .this Board advised Andrew Smith and 

lan G. Plocus of the failure of the letter of appeal to comply with section 21. Si of the 

3oard' s rules of practice and procedure, and enclosed a copy of thereof, and further re-

::ruested that certain infonnation be furnished to the Board within ten (10) days of re

:eipt of the notice, or the appeal could· be dismissed. 

After a telephone discussion with a nernber of the Board, Mr. Pl6cus advised 

:he Board, by letter dated November 20, 1981 that Mr. Smith had retained counsel arid a 

'fo.rmal appeal will ~ filed next week." 

The Board issued its Pre-Hearing Order No. 1 thereafter, and on January 25, 

L982 the Board issued a secOnd notice requesting the same information as contained in 

l.ts notice to Plocus and Smith of November 10, 1981. The Board has not received the 
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'wo:r:mcition· requested of Mr. Srni th in its notices of Noyernl:er lO! l98l- a.nd JP,Il~ 25, 

1982. Mr •. Smith, and Mr. Plocus, his representative,· received the seoond notice on 

January 28, 1982. 

On Februa:cy 24, 1982 DER filed a .MJtion to Dismiss the appeal. 

The letter appeal filed by Vapco- Engineering Company, Inc. , on behalf of 

Andrew Smi:th,. , <fid not canply .. With the provision of· section 21. 51 of the Board's Rules 

and Regulations, and therefore the appeal has not been perfected pursuant to the pro-
. . 

visions of section 21. 52 of the aforeci ted ·rules of practice· and procedure. 

· An appeal which is not perfected is subject to dismissal, pursuant to the 

provisions of section 21.52 of the Board's rules. ·AH?ellant has failed to perfect its 

appeal for a period in excess of three m::mths, despite two (2) requests from the Board 

to do so. 

Acoordingly, the Ccmronwealth's IIDtion to dismiss the appeal is granted. 

ORDER 

AND NCM, this 3rd day of March, 1982; the Ccmronwealth's MJtion To Dismiss 
.. . 

appeal is granted, and the appeal of J & P Mining Company, Inc., at EHB D:::>cket No. 81-

17D-M is dismissed. 

DATED: March 3, 1982 

cc: Bureau of Litigation 
I.Driis A. Naugle, Esquire 
Mr. Andrew Srni th 
Mr. Van G. Plocus 

ENVIroNMENTAL HEARING OOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 171 01 
(717) 7S7-3483 

CLYDE A. TODD 

Docket No. 82-022-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

By letter dated January 22, 1982, and received by this Board on January 26, 

1982, the appellant advised this Board that he was "appealing certain conditions re

ferred to in PeDnit No. 101252 issued January 13, 1982." In the same letter the ap-

pellant requested that the Board "foJ:Ward appeal fonns and regulations governing the 

procedure. " 

On February 2, 1982 the Secretary to the Board foJ:Warded to the appellant 

an Acknowledgement of Appeal and Request ~or Additional Infonnation, and therein ad

vised the ap:i?ellant thatunless·the following infonnation was submitted to the Board 
' . 

within ten (10) days of receipt of said notice, the apPeal may be dismissed. 

a. Copy of letter and/or order appealed from. 

b. Date notice o:f; action appealed was received. 

c. Specification of objections setting forth 
manner in which appellant is aggrieved by 
the action of the department. 

d. Have you notified those persons listed in 
paragraph number 4 of the enclosed Notice 
of Appeal fo:rm? 
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The Secretary to the lbard also forwarded to appellant a ropy of section 21. 51 of the 

Eoard' s rules of practice and procedure. 

As of March 1, 1982, appellant has not forwarded to the Board the infonnation 

required to perfect his appeal. 

The letter of appeal received by the Board did not c:x:xnpl y with the require-
f.,\ . .• . 

rrents of section 21.51 of the Board's Rules and Regulations, as hereinabove specified~· 

Since the letter of appeal did not contain the infonnation required l.lllder section .21.51, 

the appeal was not perfected as required by section 21.52 (c) of the Board's Rules and 

Regulations. 

An apPeal which is not perfected may be dismissed if the appellant fails to 
. . . . . 

file the required· info:nnation. Appellant has failed ·to file the required infonnation 
. . 

for a period in excess of thirty ( 30) days from the date of the notice requiring him to 

file ·the required infbnna9-on. 

Having failed to initially file the required infonnation, and havinc; failed to 
. . . 

resi:xJnd to the Board's request that the required infonnation be filed within ten (10) 

days of receipt of the notice from the Board,. the Board hereby dismisses the appeal of 

Clyde A. Todd being EHB Ibcket No. 82-022-M • 

. ORDER 

AND NCM, this 2nd day of March, 1982, the appeal of Clyde A. Todd, EHB 

Ibcket No. 82-022-M is dismissed. 

DATED: March 2, 1982. 

cc: Clyde A. 'Iba.d 
Peter. Shelley., EsqUire . 
Bureau of Litigation 

ENVIRCNMENTAL HEARING BOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

~JEST PENNSYLVANIA NATU"'RAL 
:lliS(){ECES I INC. 

Docket No. · 81-001-H 

v. 

COMMONWEALTH OF PENNSY:i.. VANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND OiiDETI. SUR 
l DTIOH FOR I DDIFICATION OF AilJUDICl'>.TION . 

On or about !1arch 11, 1982, the board issued an adjudication in the 

above-captioned r;atter. On or about Ilarch 26, 1982 the board received a 1~ntion 

s"b.fled as a r;otion ·for m:xiification of said adjudication. No such r.otion is 

specifichlly acknowledged by our rules. Havever, 1.ve shall treat it as a :L<otion 

for :;:-econsideration as :::er 25 Pa. CoUe ~21.122. 

Under §21.122 reconsideration r.By be granted Nhere the " ... <lecision 

rests on a legal ground not considered. bj' any party to the ~?roceeding 311d that 

the :_Jart.ies in gocx.i fai:th should have had an opportuni t".! to. brief .•. " a.: whe=e 

the decision was based upon a crucial mistake of fact. 

Here, a:;?Pellant alleges no r.d.stake of fact and appellant though 

given eveJ.:y oppm.""tuni ty failed to file a :?Qst-hearing brief until after the 

adjudication was issued (sane 7 rronths after the hearing). Thus, clearly, 

ap:~llant does not qualify for reconsideration under our rules regardless of 
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the :rrerit of its argument. By way of dicta, norebver, we fail to find any :rrerit 

in a.PPellant' s argument. 

It is tJ:ue as appellant asserts that DER rewved the haul road and · 

sedimentation ponds on appellant's site fran the' ~eclamation requirements of 

its restoration plan but this act did not, as appellant asserts_, rerroved these 

areas fran the bond which was eventually forfeited by DER. The "waiver" discussed 

above was contained in a letter dated January 17, 1980 which was introduced as 

appellant's Exhiht A. A review of this letter indicates that it is a nodi.fication 

of appellant's restoration plan rath~ than a waiver of any sort. Neither by 

this letter nor by any other act or record did DER expressly ·or by necessary im

plication release the haul road and ponds fran the forfeited bond. 

If the bond in question was not penal in nature appellant's argument 

might have nore weight since the nodi.fication would redUce DER' s cost in re-

claiming the site with the proceeds fran the forfeited bond. However, the bond 

in question is penal (see American Casualty Company of Reading~ PA v. DER, EHB 

Docket No. 78-157-S, ·issued January 16, 1981) so_ that restoration costs are 

legally irrelevant. . Thus, . appellant's notion is denied. 

cc: Bureau of Litigation 
Diana Sta;Les ,· Esquire 
D. Keith Melenyzer, Esquire 

DATED: April 6, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F"ust Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

.OOROUGH OF BELLEFONTE and 
BELLEFONTE OOROUGH AIJTlDRITY 

Docket No. 81-191-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT .OF ENVIRONMENTAL RESOURCES 

OPlliiON AND ORDER SUR DER Is 
lDI'ION 'ID Disr~liSS AND AUENDED I-UI'ION 'ID DIS!-liSS 

As long ago as October 25, 1968, DER's predecessor, the Sanitary Water 

Board, was, by an a.dministrative order, atten'pting to require the Borough of 

Bellefonte to upgrade its sewage treatr.1ent facilities to provide tertiary· treat-
. . 

m:mt by inter aZia limiting the discharge of total soluble phosphate and amronia 

nitrogen therefran. 

On July 28, 1974, EPA too imposed effluent limits for total soluble 

phosphrous and armonia nitrogen upon Bellefonte via a NPDES permit issued on 

that date. Apparently, neither DER nor EPA took an effective enforcement action 

based upon these outstanding requirements. Instead, on or about November 16, 

1981 DEa, to which agency the NPDES program had been delegated, issued a nev 

NPDES pe1."111i.t, to which Bellefonte took a tirJely appeal. 

It is instructive that the cover letter to said perrait dated November 

17, 1981 specifically acknowledges an unrestricted right to appeal therefran to 
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this board. Notwithstanding this letter, however, DER has IIOVed to diSmiss the 

instant appeal on the basis that the 1974 NPDES permit and the 1968 order bar 

the present appeal {apparently by the res judicata theo:cy) • DER asserts that 

Bellefonte is estopped to oontest either the total soulable phosphate, Qr · artm:inia 
·: 

nitrogen limits in the 1981 NPDES pennit by reason of its. failure to tinely 

oontest the earlier issued penni t and order. 

Bellefonte denies that it did have an opportunity to obtain adminis-

trative review of the 1968 order and that, in any event, the effluent limitations 

it would challenge in the instant pennit differ fran those in the older pennit 

and order. DER, by its reply to Bellefonte's answer and its arrended IIDtion to 

dismiss, takes issue with both of Bellefonte's points and requests that this board 

schedule an evidentiary hearing on the issue of whether the said effluent ~ts 

are indeed the same. DER' s request assumes that if 'tJe ·found the effluent limits 

in the instant pennit to be identical to those in the earlier pennit or order 

we would ipso faato grant DER's IIDtion to dismiss. We feel that DER in this 

case as in AUegheny County Sanitary Authority v. D,ER, EBB Docket No. 78~053-H, 

(issued March 9, 1982} is seeking to revive an aJ..nost forgotten action of a 

predecessor agency in order . to cut off meaningful review of a recent action. 

As we noted in AZaosan, supra, we are ooncerned, in general, with the 

effect of res judicata in an administrative agency context. In any event, wt:: 

are not disposed to curtail the right to administrative review provided by 

§1921-A of the Administrative Code except in the clearest cases. It is far 

fran clear that either the 1968 order or the 1981 NPDES pennit represent identi-
1. 

cal things sued for. 

1. Because of this nolding we do not reach the issue of whether the January 
12, 1971 letter of Carl L. Mease constituted grounds for an appeal n'L!-na pro tuna. 
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As to DER's certification of effluent limitations to EPA for the 1974 

NPDES permit, we question the legal status of such a certification after the 

expiration of the penni.t for which it was made. Moreover, Sharon Steel Corpor

ation v. Co1TOTIOrMealth~ DEH, EHB Docket No. 75-17Q-C is inapposite here. In 

Shaz>on Steel~ supra, and the other certification cut off cases, the appeal period 

ran fran the date notice thereof was publis~ed in the ~ennsylvania_ Bulletin. 

DER has not alleged any such publication of notice or actual notice in this 

matter. 

DER ~uld also rely on Bellefonte's failure to appeal the 1974 NPDFS 

pemri. t through the federal adrni.nistrati ve or judicial review processes to cut 

off its review rights of the 1981 NPDES· permit before this board. Again we 

question the legal effect of the 1974 NPDES pennit and note that even if the 

operation of federal law precludes a present Bellefonte challenge to the 1974 

NPDES pellllit (which was issued by EPA) this ~uld not be relevant to the present 

matter. 

ORDER 

AND NOW, this . 6th day of April, 1982, DER' s IYbtion to Dismiss the 

instant matter is denied. The date for appellant's sul:mission under pre-hearing 

order no. 1 shall be May 14, 1982. 

cc: Bureau of Litigation 
Michele Straube, Esquire 
David A. Flood, Esquire 

DATED: April 6, 1982 

7m~IEN':r.AL HEARING OOARD 

=rP~ 

- 1?C\ -



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market S&reet 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

OOYLE IA'ID AND FUEL COMPANY Docket No. 79-175-B 

'V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPll\liOl-l .AND ORDER SUR 
C(l.f.f)~·VEALTH Is PEI'ITION FOR CIARIFICATIOl'l' AND RB:Ol'l'SIDERATION 

On or about January 27, 1982 tlll.s board issued an adjudication in the 

above-captioned matter. DER filed a t:iicely petition pursuant to §21.122 of 

our rules, 25 Pa. Code §21.122 for reconsideration and also asked for clarifi-

cation of the adjudication. 

To support its request for reconsideration DER pointed out allege:l 

errors in four of the 88 findings of fact set forth in the adj"Qdication. .Ap-

pellant 1 s response to DER' s petition suggests that the contested findings are 

irrelevant to the board's decision the gravamen of which is that: "tvhere a 

mining site is classified by DER as having a marginal acid-bearing :::.x>tential 

it is an abuse of discretion for DER to refuse to consider a m:ining plan pro-

:posed to isolate toxic and acid-fonning materials on site in order to avoid 

discharges of acid mine drainage from the site. We agree with the appellant 

t.:.'l.at t.'lls is so and we note that pursuant to §21.122 in order to justify 
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reconsideration, the misapprehension must be "crucial" and must be such as to 

"justify a reversal of the decision11
• Although, we are concerned about our 

apparent misapprehension of the status of groundwater on the site we do not-

feel that this fact standing alone or in conjunction with our other alleged 

errors would justify a different decision. · Thus, reconsideration is not proper 

in this matter. 

We also agree with appellant that DER' s request for clarification 

constitutes a request for an advisory opinion which we are not ercp:Mered to 

give. Our adjudication does cut off- any. further consideration of the general 

acid-bearing potential of the site and does mandate that DER review- appellant's 

amended mining plan but whatever other review- DER seeks to make of appellant's 

arrended application is up to DER subject to any future appeals to this board. 

'· 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Robert J. Shostak, Esquire 

DATED: April 14, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3~83 

CXl·1r>DNVtEALTH OF PENNSYLVANIA, 
DEPARIHENT OF ENVIRON!YlENTAL RESOURCES 

Docket No. 81-081-c:P-W 

v. 
ENVIROGAS, INC. 

OPINION AND ORDER SUR THE COI,lr.omVEALTH' S PRELll:ID~ 
O:s.:rn:TIONS 'IO DEFENDANT'S ANffi·~, W·MJNWEALTH' S ANS"WER 

'IO DEFENDANT'S PEI'ITIQ:~ FOR DISCOVERY AND !..oTION FOR 
PRCI'I'OCTIVE ORDER AND CC>r·I·10NWEALTH' S l•DriON FOR SAN:TIONS 

For at least the fourth time this board is called upon to address a 

panoply of pre-hearing notions in the al::x:>ve-captioned matter. :On December 8, 

1981 th~ board issued its latest order which inter aZ.ia required defendant to 

fully cc:mply with the Cc::mronweal th' s discovery requests on or ~fore December 

31, 1981. 

The board received no timely objection to any of the Ccmronwealth' s 

interrogatories or requests · for production but ap_;>arently defendant also failed 

to answer said interrogatories or produce said documents or even arrange an 

extension of time with DER' s counsel within which time to do so. DER has filed 

a notion for sanctions based upon defendant's failure to canply with our 

December 8, 1981 order. On the basis of defendant's derelictions we could at 

tl.'lis time :impose the stringent sanctions DER requests. ~\Te will, hatlever, give 

the defendant one laSt opportunity to avoid a default judgne1t by answering 
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DER 1 s interrogatories and produc:ing the requested doetnrents as provided below 

but no objections thereto shall be entertained by this board, the defendant 

having waived its right to raise sane. 

Since our December 8, 1981 order the defendant has answered the 

Ccmronwealth 1 s ccrcplaint but DER has filed preliminary objections to this answer. 

Pa. R.C.P. 1028 which is incorporated into our rules by reference does not 

provide for preliminary objections to an answer and thus we shall not rule on 

these objections. This does not imply, however, that we have found paragraphs 

8 to 13, 15 and 16 of defendant 1 s answer to constitute legally cognizable 

defenses; we simply have not yet reached this issue. 

The final matter to be addressed by this opinion is the adequacy of 

DER 1 s resporiSe to defendant 1 s petition for discovecy as raised by DER 1 s answer 

thereto and notion for protective order. DER has supplied answers to nost of 

defendant's :interrogatories but has objected to ·the last three 3H, 3I, and 3J, 

which request, respectively: 

"H. The :names and addresses of all persons 
who participated in the decision to send a Department 
of EnviroiJIIelltal Resources representative to the sub
ject site. 

I. The :names and addresses of all persons 
who participated in the decision to file the Carplaint 
by which this action has been initiated·. 

J. For purp::>ses of detennining whether there 
has been. afforded Defendant equal protection of law and 
due process of law and further authority of the Freedan 
of Infonnation _Act, your Petitioner shall require for 
inspection and/or copy:ing all other files with the~ 
partment of Envirol'l1rel1tal Resources and with the Erie 
County nepa.rt:m:mt of Health, with a similar fact situ
ation relative to all counts of the Corrplaint by which 
this action is asserted, and further all notes, rnerrorandum, 
records and any other written materials :in which refer
ence is made to this Petitioner, whether or not :in 
reference to this case." 
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DER objects to all three interrogatories for a variety of reasons 

including relevancy. While we acknowledge that relevancy is broadly construed 

during discove:ry, the interrogatories at issue seek: infonnation. so far rerroved 

fran any_ issue raised by the pleadings. (which this board can consider) as to be 

outside the pale of discove:ry. The menorandum of DER 1 s counsel objected to by 

DER in answer to interrogatories 3A and 3B is also protected pursuant to 42 Pa. 

C.S.A. §5928. Thus, we shall grant DER1 s rrotion for protective order as 

specified below~ 

ORDER 

AND NOW, this 14th day of April, 1982, utXJil consideration of the 

various nptions (however styled) identified above it is hereby ordered that: 

a) defendant shall make full and ccmplete answer to each of DER 1 s 

interrogatories and produce each requested document at DER 1 s E:rie Office on 

or before May 7, 1982. Further action on DER 1 s rrotion for sanctions is delayed 

pending the request of either party for a ruling thereupon. 

b) DER 1 s preliminary objections to defendant's answer are dismissed· 

as not recognized by the board 1 s rules. 

c) DER 1 s rrotion for protective order is granted. 

cc: Bureau of Litigation 
Paul F. Burroughs, Esquire 
W. Richard Cowell, Esquire 

DATED: April 14, 1982 
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COMMONWE'ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 787-3483 

HATFIELD TOWNSHIP MUNICIPAL AUTHORITY 

Docket No. 82-081-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

By: Anthony J. Mazullo, Jr., Member 

OPINION AND ORDER SUR 
MOTION TO DISMISS 

The Department of Environmental Resources, DER, by letter dated February 4, 

1982, determined that the sewage treatment facility of Hatfield Township Municipal 

Authority, appellant, was projected to become hydraulically overloaded, and therefore 

required appellant to submit a written plan to DER s.etting forth steps to be taken by 

appeilant to prevent overloading, and to limit new connections based upon remaining 

available capacity and the aforementioned written plan. 

By notice dated March 5, 1982, Hatfield Township Municipal Authority appealed 

the action of DER in its letter of February 4, 1982. 

On March 19, 1982 DER filed a motion to ·quash appeal, and appellant filed its 

Answer thereto on April 12, 1982. 

The essential, and only issue to be decided herein is whether the February 4, 

1982 letter from DER to appellant is an order or decision of DER and therefore appealable. 
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This board has jurisdiction to consider appeals based upon an order or 

decision of DER. 71 P.S. 510.21 which is a final action of DER and which affects 

personal or property rights of the appellant. Gateway Coal Co .• v. DER, 399 A. 2d 

802 (1979), Township of Salisbury, EHB No. 80-115-W (decided September 19, 1980) 

Also, in Gateway, supra., the Commonwealth Court determined that the sub-

stance of the communication, and not the form, was controlling in determining if _ 

communication for DER was an appealable order or decision. 

The test enunciated in Gateway, supra, and cited in Annville Toumship Sewer 

Authority,. EHB No. 80-064-W (decided August 21,. 1980), is whether or not the action 

of DER directs compliance with an Act and imposes some liability or otherwise effects 

the obligation or duties of a person. 

DER, in the instant action, has directed appellant to comply with the regula-

tions promulgated in furtherance of the Pennsylvania Sewage Facilities Act, 35 P.S. 

750.1 et seq. and, more specifically, "Section 94.22 of Chapter 94'~,25 Pa. Code 94.22. 

Further, DER has impo~ed a liability·upon appellant, namely, limiting of new 

connections to the sewage facilities plant. 

Also, DER affected the obligation and duties of appellant by requiring the 

submission of a written plan which would set forth stays to be taken to prevent over-

loading. 

In view of the change in status of the parties effected by the letter of DER, 

and the liabilities imposed thereunder, we find an appealable action taken by DER, and 

enter the following: 

ORDER 

AND NOW, this i5th day of April, 1982 the Motion to Quash the appeal of Hat-

field Township Municipal Authority is hereby denied. 

DATED: April 15, 1982 

cc: J. Scott Maxwell, Esquire
James D. Morris, Esquire 
Bureau of Li tigati.on 

ENVIRONMENTAL HEARING BOARD 

Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

C0!·1r-Dl\fWEALTH OF PENNSYLVANIA, 
DEPARn1ENT OF ENVIIDNHENTAL RESOURCES 

Docket No. 

v. 

TER..-qy E. SCATENA, 
a/k/a EllD SCATENA 

OPINION AND ORDER SUR 
DEFENDANT Is PRELll·UNARY OBJOCTIONS 

81-114-CP-H 

By its complaint for assessment of civil penalties filed on or about 

August 15 ,' 1981, the Department of Environmental Resources (DER) seeks to assess 

civil penal ties against the defendant for. violations of The Clean Streams Law, 

35 P.S. §691.1 et seq. The defendant has filed preliminary objections tO the 

complaint in the nature of a rrotion to strike and demurs to the two (2) COl.lllts 

of the canplaint. These preliminary objections are ~v before the board for 

disp:Jsi tion. 

In its COI.Tiplaint DER alleges that defendant violated Section 605 of 

The Clean Streams Law (CSL) by causing or :perinitting l.llltreated and inadequately 

treated industrial waste to be discharged into a lx>rehole on his property on 

certain dates which entered the abandoned mine 'WOrkings of the Butler Hine in 

Pittston Tamship, Luzerne Col.lllty, and thereafter drained into the Susquehanna 

River. Count I of the caniplaint seeks. an asses;:;rrent of civil p:malties in 
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the specific arrount of ten thousand ($10, 000) dollars per day for this violation 

which occurred on certain dates alleged in the cc:nplaint. 

Count II of the canplaint alleges that in violation of. Sections 301 

and 307 of the CSL the defendant caueea or ~tted the discharge of industrial 

wastes into the waters of the Camonwealth, the S~ River, by his 

activities at the borehole on certain dates, and seeks the assessment of civil 

]?enalties in the specific arrount of ten thousand ($10,000) dollars per day for 

each date a+leged. 

The preliminary objection of the defendant·~ the nature of a m::.>tion 

to strike asserts that the canplaint contains scandalous and i.rrpertinent material, 

fails to confonn to law and rule of court, fails to join a necessary party', and 

alleges that this board is without jurisdiction in this matter. 

The dermlrrers to each of the counts allege that the ccxnplaintant has 

failed to state a cause of action upon which relief can be granted. 

I. Motion to Strike 

Defendant • s first preliminary objection is a :rrotion to strike para-

graphs 6, 8, 9, 10, 12, and 17 of the canplaint because the paragraphs allegedly 

contain scandalous and impertinent matter. Each of the paragraphs will be dis

cussed separately below., The deferidant has the burden of shCMing that the para

graphs contain scandalous and/or ilnpertinent matter and that he is prejudiced 

by the same. See GaUoway v. Cameron Auto_, Ina., 73 D & C 2d 104 (1974). 

Southeastern Pa. Transporation Authority v. Philadelphia Transportation Co., 

38 D & C 2d 653 (1966). The failure of the defendant to prove both elements 

has required the board to overrule his objection. See Goehring v. HarleysviUe 

MUtual Casualty Co., 73 D & C 2d 784 (1976). 

Paragraph 6 of the canplaint provides: 

11 6. At all times material hereto, Defendant 
.:. Scatena maintained a borehole on the property of 

Highway Auto Service which extended approximately 
one· hundred (100) feet below the ground surface. n 
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Defendant argues that since the_ maintenance of a borehole on one's property is 

not a violation of The Clean Streams Law, 35 P.~. §91.1 et seq. (CSL) or the 

rules or regulations p~gated thereunder, it is not relevant to this instant. 

acti..on against him for violations of the CSL. The fallacy with this argument 

is that the borehole in question is the borehole in and through which DER alleges 

that the defendant. k:no"Ningly, · intentionally and willfully pennitted the dis-

charges of untreated or inadequately treated wastes, giving rise to the viola

tions which are the subject of instant catq?laint. As such, the defendant's 

maintenance of the borehole is clearly relevant to the action. 

follCMi.ng: 

Paragraph 8 is also relevant to this action in that it avers the 
' . 

"8. A drainage turmel, referred to herein as 
the Butler Tlmnel, was constructed ·during active 
operations in the Butler Mine c::x:>replex to drain 
liquids collecting in the mine to a discharge ];X)int 
on the ·susquehanna. River. " 

Defendant does not state the basis ·for his allegation of impertinency. The 

Camonwealth, however, contends and we find that these avennents are pertinent 

to the violations alleged .in the ccxrplaint in that paragraph 8 sets forth, as 

foundation, the marmer in which the untreated or inadequately treated industrial 

wastes traveled through the abandoned Butler Mine carrplex and ultimately dis-

charged to the Susquehanna River. 

Paragraphs 9 and 12 provide, respectively: 

"9. At all times material hereto, errployees or 
agents of Newtown Refining Corporation, which was 
purchased on or about January 10, 1979, by Hudson 
Oil Refining Corporation, a Delaware corporation 
having its principal offices at 1 River Road, Edge
water, New Jersey, and subsequent to ·said purchase, 
errployees or agents of Hudson Oil Refining Corpor
ation~ transported tractor-trailer/tanker loads of 
industrial waste, as defined in Section 1 of The 
CSL, supra, including, but not limited to oils, 
sludges, sol vents, cyanide and other chemicals to 
Highway Auto Service. " 
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* * * 
"12. ccmnencing on or about August 3, 1978, and 

continuing until August 1, 1979, enployees and/or 
agents of Newtow.n Refining CoriX>ration, and after 
the purchase referred to .in Paragraph 9, herein, 
enployees and/or agents of Hudson Oil Refining . 
CoriX>ration, transported tractor-trailer/taker loaas 
containing· industrial. wastes, including but not 
liroi ted to oils, sludges, solvents, cyanide, and 
oth~ chemicals to Highway Auto Service. " 

Defendant argues that the fact that enployees of a refining COriX>ration hauled 

industrial wastes to his place ?f business is not essential to i.mp::>sing liability 

on hlm. We find that the above paragraphs set forth allegations explain. !?-CM 

the industrial wastes reached the defendant 1 s borehole and, if proved, help to 

support the willfullness of the Violation. 

In sunmary, the allegations contained in paragraphs 6, 8, 9 and 12 of 

the canplaint all serve to describe the manner, scheme or instrurrentali ty by 

or through which· the activities of the defendant, a.lone or in concert with 

others, resulted in violations of the CSL and the DER regulations alleged in 

the canplaint and help to shCM, if proved, the intentional nature of the viola-

tion. As such, they are clearly relevant and ma.terial to the cx::xrplaint. See 

Beasting v. Freeman, 70 D & C 2d 751 (York CO. 1974); Brennan v. Smith, 6 

Pa. Camonwealth 342, 299 A.2d 683 (1972). On the basis of the above, we 

overrule defendant 1 s preliminary objection in the nature of a notion to strike 

with respect to paragraphs 6, 8, 9 and 12. 

Defendant also raises a preliminary objection in the nature of a 

notion to strik~ with respect to paragraph 10 of the canplaint. Paragraph 10 

provides as follows: 

"10. On September 19, 1980, after a two week 
jury trial, Defendant Scate.nQ. was found guilty on 
charges of violation of the CSL, supra." 

Defendant argues that the above paragraph is scandalous because it 

alleges criminal conduct on the part of the defendant and impertinent because 

it is not material to detennining whether or not a CSL violation has incurred. 
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Defendant cites CromZey v. Gardner, 385 A.2d 433, 253 Pa. Superior 467 (1976) 

for the proposition that a conviction upon a plea of not guilty is inadmissible 

in a subsequent civil action as an admission. DER respectfully sul:mits that 

defendant 1 s interpret-_ation of CromZey is incorrect and his reliance thereon 

is misplaced. 

The CromZey ,case involved a wrongful death and sm:vival action brought_ 

to recover damages from the death of a bicycle rider. When the plaintiff at

tempted to introduce the defendant 1 s guilty plea to driving under the influence 

into evidence, the lower court held that the plea was pranpted solely by ex

:pedience and convenience and bore no weight as to the truth of the underlying 

act, and was thus inadmissible. 253 Pa. Superior Ct. at 470. Upon review, 
. ·-··-

however, the Superior Court held that the lower court erred in not admitting 

the. guilty plea and further held that the plea was admissible as an admission 

against interest~ 253 Pa. Superior Ct. at 473. 

In any event, defendant 1 s reliance on Crom Zey is misplaced in the 

instant action because the issue before this board is not one of the admissi-

bility of a guilty plea, but rather the admissibility of a conviction of guilt. 

The controlling law in the Camonwealth is Hurtt v. Stirone, 416 Pa. 463, 206 

A.2d 624 (1965). IIi that case the Pennsylvania Supreme Court was called upon 

to decide whether, in a civil suit against a convicted extortioner to recover 

the extorted noney, proof of the extortion conviction was conclusive evidence 

of the fact of ~rtion. The court, 'in holding that the guiltY conviction was 

admi~sible in the subsequent civil proceeding, gave the following public policy 

reasons for the decision: 

"The defendant was presented with nore than 
ample opportunity to overcare the charges lodged 
against him vvhile he was swathed in a cloak of 
presumed irmocence. His case was twice presented 
to a federal jw:y which found him guilty of ex
tortion beyond a reasonable doubt, upon the same 
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facts which are ncM urged as the basis for his civil 
liability. To nCM hold that the effect of those jury 
determinations is nil not only would be to fly in the 
face of reason, but also would be a general indictment 
of the whole American jury system. We are no;~ prepared 
to say that the mere technical effect of the doctrines 
of res judiaata and collateral estoppel regarding iden
tity of parties is sufficient to overcare the policy 
which requires us to give conclusive effect to the 
prior conviction herein. The defendant should not nCM 

be heared to deny that_ which ~ established by his prior 
criminal conviction, without proof that his conviction 
was procured by fraud, perjw:y or sane manner of error 
ncM sufficient to upset the eonviction itself.. Defen-

, dant has had his day in court and has failed to instill 
even a reasonable doubt in the collective mind of his 
then jury. No valid reason exists why he should be 
given a chance to try his luck with another jury." 

419 Pa. at 498, 499. 

Other cases which hold that a c:Onviction in a felony or Other serious 

criminal case is admissible in a civil case involving the sarce issue, question 

or claim include: City of Lebanon v. AFL-CIO, 36 Carcnonwea.lth Ct. 422, 388 A.2d 

1116 (1978) where the court held that a conviction of criminal mischief, a 

felony of third degree, is conclusive evidence of the facts established by the 

verdict in a subsequent civil-proceeding, and that a labor arbitrator likewise 

nuJSt accept as true those facts so established; K:l'avi tz Estate, 418 Pa. 319, 

211 A. 2d 443 (1965) where evidence of a wife 1 s crim:inal. conviction for murder 

was admissible in subsequent civil proceeding to collect fran her husband's 

will; Pennsylvania Turnpike Commission v. United States Fidelity & Guaranty Co., 

412 Pa. 222, 194,A.2d 423 ·(1963) where the court held that the criminal c:On-

viction of a bonded defendant was admissible in a subsequent action of assurnpsi t 

to recover the penal sum on the bonds. 

It is· abundantly clear from the above cases that defendant 1 s crim:i.na.l 

·conviction is admissible in this civil penalties action. Since ·paragraph 10 is 

clearly relevant and material to this complaint, the board overrules the defen-

dant's preliminary objection in the nature of a motion to strike with respect to 

paragraph 10. 
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provides: 

Defendant's next notion to strike is addressed to paragraph 17, which 

1117. Defendant Scatena was paid a fee of fran 
one hundred fifty dollars ($150.00) to two. hundred 
dollars ($200.00) by errployees and/or agents of 
Newtown Refining Corp::>ration and· subsequently by 
errployees andjor agents of Hudson Oil Refining 
Corp.Jration for each tractor-trailer/tanker load 
which Defendant Scatena caused, suffered, or per
rni tted to be dischal:ged into the borehole located 
on the Highrlay Auto Service property. 11 

Defendant argues that whether or not a fee was paid for each tractor-trailer 

load permitted to be discharged into the borehole is not relevant to a deter-

mination of. a violation under the CSL since liability is inpJsed without regard 

to willfulness. DER sul::mits that·, while it is true that it is not necessary 

for the board to find that the defendant acted willfully prior to imposing 

liability on hlm, it is proper for the board to consider willfulness and in

tent when assessing ·the ani>unt of the civil penalty. 1 
To the extent that de

fendant knc:Mingly and voluntarily accepted payment for participation in the 

unlawful con.dilct alleg€d, DER suhnits and the board has held that such proof 

goes to both culpability and anount of the penalty to be assessed. Further, 

a civil penalty assessment should act as a deterrent not only to the defendant 

but also to others who may consider violating the CSL. Accordingly, the anount 

of noney that defendant received for his unlawful conduct is clearly relevant 

and material to the -assessment of a penalty. Wherefore, the board overrules 

defendant's preliminary objection in. the nature of a notion to sl:rike with 

respect to paragraph 17. 

1. Section 605 of the CSL provides, in pertinent part: 

11 
••• In determining the arrount of the civil penalty, 

the Depart:ment shall consider the willfulness of the 
violation, damage ·or injury to the waters of the 
Cc:mronweal th or their uses, cost am1 other relevant 
factors." 
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The second part of defendant's rrotj.on to strike seeks to strike para

graphs 8, 9, 10, 12 and 17 because said paragraphs allegedly do not oonform to 

Pa. R.C.P. 1019(a) and 25 Pa. Code §21.57(c). Pa. R.C.P. 1019(a) provides: 

"The material facts ·on which a cause of action 
or defense is based shall be stated in a concise ~:d 
surrmary form. " 

Further, 25 Pa. Code §21.57(c) provides: 

"The canplaint for civil penalties shall set 
forth in separate numbered paragraphs the specific 
facts and circumstances upon which the request for 
civil penalties are based.". 

The relevance and materiality. of ·the paragraphs at issue have already . been dis-

cussed above. Moreover, to the extent that any of the allegations oontain 

surplusage under Pa. R.C.P. 1019 (a), said surplusage is required under 25 Pa. 

Code 21.57 (c) • 21 Pa. Code 21.57 (c) clearly requires DER to set forth the cir-

ClliiiStances, i.e. background, upon which· the request for civil penalties is 

based. As such the avennents contained in para~aphs 8, 9, 10, 12 and 17 are 

required by the board's rules. Failure to make averments as to background 

leading to the violations oould cause the oomplaint to be in nonoonfonriance with 

the roard. s rules. Wherefore, the roard ovel:rules defendant. s second prelimin-: 

ary abjection in the nature of a notion to strike with respect to paragraphs 

8, 9, 10, 12 and 17. 

Defendant next argues that because the averments of paragraph 9 are 

repeated in paragraph 12 and because ~averments of paragraph 21 are repeated 

in paragraph 23, paragraphs 23 and 12 should be stricken-for violating Pa. R.C.P. 

1019 (a) • The paragraphs in quest;ion are not exact repetitions of each other 

although they are similar. To the extent that the paragraphs do repeat each 
other, such repetition is necessary to clearly set forth the cause of actions._ 

Even assuming, arguendo, that paragraphs 12 and 23 are unnecessarily repetitious, 

this roard carmot strike them unless defendant shows that he is prejudiced by 
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by such repetition. See Southeastern Pa. Transportation Authority PhiZadeZphia 

Transportation Co., supra. The defendant has fallen sadly short of shCMing 

any prejudiCe by the repetition. Wherefore, the board OVerrules the defendant IS 

nntion to strike with respect to paragraphs 12 and 23. 

The defendant next seeks to strike paragraph 25 because it is allegedly 

I 

contradictory. · Paragraph 25 provides: 

. 
11 25. The unpenni tted discharge of industrial 

wastes fran the Butler Tunnel into the Susquehanna 
River has continued fran July 29, 1979 to the present 
and is continuing. Discharges of industrial wastes 
occurred on at: least the following dates ••• 11 

Defendant argues that the paiagraph is contradictory because it alleges that 

the discharge of industrial wastes fran . the Butler Mine Tunnel into the s~ . . 

hanna River has continued fran July 29, 1979 to the present and is continuing, 

but then goes on to list specific dates of discharge ending February 4, 1980. 

DER sul:::mits that ·the paragraph is not contradictory at all. The discharge be

gan on July 29, 1979 and is continuing to discharge. DER asserts that it will 

offer evidency"T.. to prove this at hearing. The dates listed in the paragraph 

s~ly identify those -days of discharge for which the defendant was found guilty 

of violating the CSL and rules and regulations pranulgated thereunder, by the 

Luzerne County Court of Pleas jury. As such, the defendant is precluded frc:m 

challenging the facts supporting those convictions (see discussion pp.· 4~7, supra). 

The board overrules defendant 1 s preliminary objection in the nature of a notion 

. to dismiss with respect to paragraph 25. 

Defendant next contends that paragraphs 19, 27 and 28 allege ultimate 

facts ana. as such usurp the authority of this board and should be stricken. 

defendant is mistaken in believing that the pleading of ultimate facts are in 

error. The fact pleading system is designed to compel a concise, orderly state-
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nent of .the ultimate facts, so that litigation will be expedited, dilatory 

pleadings eliminated, and the parties will not be forced to depositions in all 

cases. 2 Goodrich Amram 2d §1019:1. M:>reover, the requirement of Pa. R.C.P. 

1019 (a) that material facts be pleaded requires that all ultimate facts which 

are essential to the claim be plea.&d. 2 Goodrich Amram 2d §1019 (a) :2. The 

paragraphs also CXXll>lY with 25 Pa., Code §21. 56 (b), which requires DER to. set 

.forth the bard's statutory authority to assess such perialties. Therefore this 

board dismisss defendant's preliminary objection in the nature of a notion. to 

dismiss with :t;espect to- paragraphs 19, 28 28. 

Defendant next argues that DER' s request for a specific . anount of 

penalty for each violation is violative of 25 Pa. Code §21. 65 (c) and therefore 

should be dismissed. The board notes there is no such regulation at 25 Pa. 

Code §21. 65 (c) • Nor could the board identify any regulation that defendant may 

have been relying on but cited improperly. Clearly, there is nothing in the 

CSL or the regulations pranulgated thereunder that. prohibit the depart:Inent fran 

making a request for a specific anount of. penal ties.· Moreover, such a practice 

has been followed by· DER in numerous civil penalty canplaints filed previously 

with this board. Indeed, this practice has proven very helpful to the board. 

Wherefore, the board overrules defendant's preliminary objections with respect 

to the prayers for relief. 

Defendant also argues that the civil penal ties carrplaint should· be 

dismissed for failure to- join the United States Coast Guard, which he alleges 

is a necessary party. Neither defendant's preliminary objections nor its brief 

sets forth any specific reasons why the Coast Guard's interests in the instant 

matter are such as ·to make it a. necessary party. Since defendant, as the party 

asserting preliminary objections bears the initial burden in argument, this· 

board surrrnarily rejects defendant's preliminary objection in this regard. 
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Finally, defendant argues that the instant canplaint should be dis

missed because DER is preerrpted by the Federal Water Pollution Control Act, 33 

USCA §§1251 et seq. (FWPCA) • Specifically, defendant argues that Sectio~ 

1319 (b) of the FWPCA i.rrposes a mandatory duty on EPA to ccmnence any appropri-

ate civil action, including a civil penalties action pursuant to Section 1319 (d), 

to obtain relief from any person who has violated the Act as described in 

Section 1319 (a) (1). From this, defendant concludes that DER is preempted fran 

filing this instant action. 

DER is clearly not preempted from filing this civil penalties action. 

Section 605 of the CSL specifically gives DER authority to file a civil penalties 

action for any violation of the Act or regulation pranulgated thereunder. De

fendant dOes ':fiot_ direct this board to any statute or any case which . purports 

to P-:reempt DER in this area. Wherefore, the board overrules defendant's pre

liminary objection to DER's authority to bring the instant action. 

II. Demurrer 

DefEmdant raises two preliminary objections in the nature of a demurrer 

to Count I of the ccxrplaint. Defendant first argues that DER failed to state 

a cause of action under 25 Pa. Code §97. 72 because the canplaint alleges that 

"industrial wastes" were discharged to the borehole rather than "wasteS" as 

used in the regulation. Defendant further argues that "wastes" and "industrial 

wastes" have two different meanings under the CSL. 

Defendant is clearly mistaken. "Wastes" is necessarily :included 

within the definition of "industrial wastes". Section 1 of the CSL defines 

industrial waste· as: 

"Any liquid, gaseous, radioactive, solid or other 
·substance, not se.wage, resulting from any manufactur
:ing or :industi:y, or from any establisrnnent, as herein 
defined, and mine drainage, refuse, silt, coal mine 
solids, rock, debris, dirt and clay frc:m coal mines, 
coal collieries, breakers or other coal processing 
operations. "Industrial waste" shall :include all such 
sUbstances \vhether or not generally characterized as 
waste." (Emphasis added). 



11Waste" itself is never separately defined. under the CSL. Defendant cites no 

authority, either statutory or case law, for the proposition that industrial 

waste and waste have. two different meanings under the CSL. This board should 

therefore dismiss defendant 1 s argument. · Moreover,. chapter 97 of DER 1 s regu

lations which ContainS §97. 72 is entitled "Industrial Wastes". Wherefore, the 

board overrules defendant 1 s first preliminary objection in the nature of a 

demurrer to Count I. 

The second part of the defendant • s preliminary objection in the 

nature of a de:nurrer to Count I ·attacks the £act that the complaint only alleges 

a discharge of untreated or inadequately treated wastes .into the borehole but 

does not allege the date of such discharge. Defendant contends that the latter 

allegation is required in order to state a cause of action under 25 Pa. Code 

§97.72. 

DER sul::m:i.. ts and the board finds that ·the avennents contained in paragraphs 

13, 14 and 16 are sufficient to, s~te a cause of action under 25 Pa. cOde §97. 72. 2 

Paragraph 13 provides that the untreated or inadequately treated wastes were dis

charged to the borehole and thereafter flowed into the abandoned mine \rorkings of 

the Butler Mine Canplex (paragraph 14). Paragraph 16 sets forth the dates defen

dant discharged to the borehole. Further, paragraphs 6 and 7 aver that the 

borehole, which extends approximately 100 feet below the ground surface, is 

directly above the abandoned Butler Mine Canplex. This is sufficient to state 

a cause of action under 25 Pa. Code §97. 72. Wherefore, the board overrules 

the second part of defendant's preliminary objection in the nature of a denru.rrer 

to Count I. 

2. 25 Pa. Code §97.72 provides: 

11Discharge of inadequately treated wastes, except 
coal fines, into the underground workings of active 
or abandoned mines shall be prohibited. " 
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Finally, the defendant raises two preliminary objections in the 

nature of a demurrer to Count II of the cc:nplaint. Defendant first argues 

that DER has failed to allege that the discharge to the Susquehanna River was 

not authorized by a pennit or regulation of DER, as required by Section 307 

of the CSL. Defendant is clearly in error. Paragraph 24 expressly provides: 

"24. The discharge of industrial wastes fran 
the Butler Tunnel into the Susquehanna River is 
not authorized by pennit or rule or regulation of 
DER." 

Wherefore, the board dismisses the first part of ·defendant's demurrer b;:> Cmmt.· 

II. 

The second part. of defendant • s demurrer avers that DER has failed to 

state the dates of discharge to .the Susquehanna River or how such discharge 

occurred. Once again, defendant is in error., Paragraph 25 clearly and expressly 

sets forth the dates of ·discharge to the Susquehanna River. Moreover, how said 

discharge occurred has already been set forth in the cx::trq?laint and incorp:>rated 

into Count II. by paragraph 20. Such incorpJration is consistent with Pa. R.C.P. 

1019 (a} which requires material facts to be set forth in a concise and surrmacy 

fo:rm. . Wherefore, the board overrules the second part of defendant • s prelind.naJ:y 

objection in the nature of a demurrer to Count II. 

ORDER 

AND NOW, this 20th day of April, 1982, upon consideration of defen-

dant • s prelim:i.n.a:ry objections, the Camonwealth • s answers thereto and the briefs 

of each party it is hereby ordered that each and everyone of defendant's pre

liminary objections is dismissed. 
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The board shall schedule a hearing UIX>n this matter UIX>n the request 

of either party. 

DATED: April 20, 1982 

cc: Bureau of Litigation 
Lyrm Wright, Esquire 
William A. Degillio, Esquire 
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MAl-lO~ !.llNES 1 ll\IC. 
OLD HO! 1E !1ANOR1 ll\IC. 
H. C. LEASURE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market . Street 

Harrisburg, Pennsylvania 17 I OJ 
(717) 787-3483 

Docket No. 82-005-G 
82-006-G 
82-007-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
CO,lHONv-JEALTH' S rmiON 'ID AMEND ITS ORDER 'IO APPELLANTS 

On Deceti.lber 23 1 19811 DER issued an Order directed r.1ai.nly to appellant's 

Old Harne Nanor and Leasure 1 but also involving appellant !1anor Hines. The three 

appellants 1 by the same attonley 1 on January 71 1982 filed the three separate ap

peals which have been docketed as above. Thereafter discovery 1 and disputes about 

the scope of discovery, have ccm:nenced. On !'.larch 5 1 19821 while the discovery dis-

putes were pending 1 DER filed a notion requesting pennission to a-nend its December 

23 1 1981 Order 1 citing Rule 1033 of the Pennsylvania Rules of Civil Procedure (here-

inafter "R.C.P. ") as authority for this request. The appellants have jointly opposed 

this DER !•1otion to Amend Order. 
-

The appellants ' grounds for opposing the Hotion to Amend ;nay be sun:marized 

as follows: 
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1. The Environmental Hearing Board (EHB) lacks the authority to penni t 

amendment of· the original Order. 

2. Once the original Order has been appealed ·to the .EHB, DER lased 

authority to amend the Order. 

3. Penni tting DER to amend the original Order would be tanta;;:rount to tht:: 

Board 1 s having adopted the findings of fact in the proposed Arrendment to the origi-

nal Order. 

The contention 3 above is alm::>st frivolous and can be rejected out of hand. 

As DER ·argues, penni tting DER to am::nd the Order in no way carmi ts the Board to the 

findings of fact in the proposed Arrendrnent. The Al:ren.drcent, if pennitted, would be 

subject to appeal, just as was the original Order. Pennitting the Arrendrnent to be-

came part of an Order under appeal no nore carmi ts the Board to the findings of fact in 

the Amendment than the original allowance of appeal ccmnitted the Board to the find-

ings of fact in the original Order. In any proceeding, including this one, the Board 

does not adopt facts-and is not ·to be presumed as having done so--unless explicit 

findings- of fact are issued by the. BQard, as in a typical Board adjudication. 

The contention 2 above also can be rejected, though not quite out of hand. 

Appellants, base this contention on the argument that the Board, in hearing the instant 

appeals fran the DER December 23, 1981 Order, is acting like an appellate court. 

TherBforB, · appellanb;3~ argue, DER is bound by Rule 1701 of the Permsylvania Rules of 

Appellate P;t:"ocedure (hereinafter "R.A.P. ")., which begins: 

Ca.l General rule. 
Except as otherwi.se prescribed by these rules, 
after an appeal is taken or .a petition for 
alloWance of appeal is filed in a matter or re
view- of a quasijudicial order is sought, the 
lower court or other governrrental unit may no 
longer proceed further in the matter. 

Appellants· ta)<e R.A.l?. 170l(al to meanDER is barred fran amending its original Order, 

na.v that the original Order is under appeal to the EHB. 

It is highly questionable that DER 1 s actions in the instant appeals are sub-
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ject to the R.A.P. As DER notes, the Carm::mwealth Court has held that in appeals 

akin to the instant action, "the Board is not an appellant l:x:xiy with a limited 

scope of review". · Warren Sand and GraveZ Company v. Corrun • ., DER., 20 Pa. Ccmn. 186, 

341 A.2d 556 CL975l. But even granting that the R.A.P. pertain, appellants seem to 

have overlooked R.A.P. 170l(b) (5) which states.: 

(p} Author.:.~ of lower court or agency after appeal. 
After an appeal is taken or a petition for allowance 
of appeal is filed in a matter or review of a quasi
judicial order is sought, the laver court or other 
governmental unit may: . 
(5) Take any action directed or authorized on appli
cation by the appellate court. 

In the· instant appeals, DER is applying to the Board for authorization to amend its 

Order; if R.A.P. 170l(b) (5) governs, then this Board can give DER such authorization, 

and the Order can be amended as DER re::;ruests. 

It .follows ~t appellants' second contention must be rejected. Indeed, 

it appears that if appellants' argument in .this second . contention is pursued ·to its 

logical end, then appellants' first contention above must be rejected as well, be-

cause R.A,.P. 1701(1:>) (5) · W?uld give the EHB the authority to pennit amendment of the 

original Order. However, the Board does not believe its authority to pennit amend

m=nt of the ofiginal December 23, 1981 Order should be based on appellants' dubious 

analogizi?g of the instant appeals to proceedings before one of Pennsylvania's appell

ate courts. DER's I.Ption to .Amend assumes, without argument, that this authority re-

sides in R,.C.P. 1033, which pennits a party, by leave of court, to amend his pleading. 

On the other hand, appe1lants' arguments in support of their aforesaid first contention 

include the claim that R.C.P. 1033 cannot apply because DER's original Order was not 

a. ''plea,d.:j:pg''. ~llants base this claim on the definition in 1 Pa. Cede §31.3: 

Plea¢Dlg--Any· application c::orrplaint, petition, answer, 
protest, reply, or other similar document filed in an 
a~judicatory hearing. 

Ev..i.dently- the tenn "order" does not appear explicitly in 1 Pa. Cede §31.3. !-:breover, 

1 Pa. Code §35.48, which directly pertains to agency proceedings, permits amendment 
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. . 
of pleadings but also does not mention agency orders. The Board's own rule govern

ing pleadings, 25 Pa. Code §21.64, refers to the pleadings descei.bed in the R.A.P., 

which-notably in R~A.P. 1017-includ.e "c::orrplaint" but not "order". Neither "order" 

not "ccmplaint" is defined in 1 Pa. Code §31.3, but appellants aigue with consider-

able force that an "order" is mre than a "ccmplaint". 

Nevertheless, appellants' first contention--that the EHB lacks the authority 

to penni.t amendment of the original Order-also is rejected. Like the R.C.P. [parti-

cularly R.C.P. 126], the Rules of Administrative Practice and Proced~e are intended 

to be "liberally construed to secure just, speedy, and inexpensive detennination of 

the issues presented." [1 Pa. Code §31.2]. Even though an order is nore than a com

plaint, in the procedural context of the instant appeals it is not unreasonabl~under 

the authority of 1 Pa. Code §31.2-- to treat the December 23, 1981 Order like a cam

plaint, to which R.A.P. 1033 or 1 Pa. Code §35.48 would be applicable. Until the 

Board issues an adjudication in the instant proceedings, the Order appealed fran does 

have much the Sa.Irle status as a ccmplaint in an ordinary civil action, with the Order's 

findings of f~ct 9,kin to the canplaint' s allegations, and with the Order's specific 

orders to appellants akin to the ccmplaint' s prayer for relief. These parallels are 

not negated by· the facts that appellants bear a different burden of proof than the 

defendant in a civ.t.l act.:j:on, and that the Order may be enforced by DER before the Board 

renders .;i:ts adjudication. 

~or these reasons· we would grant the Motion to Amend if we agreed with DER' s 

assertion, made .:41 its Motion, that pennitting the ammdment will save all parties time 

and expense. We do not agree with .this assertion, ha.vever, and therefore do not grant 

the Motion to Amend, although we explicitly affinn our paver to grant it. The pro-

:posed Amendment ~ses additional duties on appellants, over and beyond those inposed 

in the orig.;i:nal Order. For instance, paragraph 4 of the Am:mdment states: 

Accordingly, in addition to meeting the requirements 
of Paragraph 1 CH) [of the original Order] , Old 
Horne Manor, Inc. and Williar_n c. Leasure shall pump 
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the water into treatment basins and shall treat 
the viater prior to discharging it to the waters 
of the camonwealth, so as to ensure that it 
meets the effluent criteria set forth in the con
ditions of Mine Drainage Pennit No. 3971BS!-12 ••• 

Therefore-because the analogy be~ the instant Order and a pleading carmot be 

stretched to a point which would ,,-i-:;1..:. ~ due process--if the Order is amended as 

DER requests, then the appellants will have to be given the usual 30-day period to 

file a:meridments to their original appeals, conte9ting (should they so desire) the 

additional duties newly irrposed by the Amendments. 

Consequently we do not see why the parties would be saved time and expense 

if DER arrends. its original' Order rather than-as DER admitted it could--issuing a 

second order to appellants. Indeed, in view of the wide-ranging discovecy appellants 

have undertaken already, and the disputes which then have e;nsued, we are inclined to 

believe ~tting the Amendment will lose rather than save t:ine, because progress of 

the present appeals will have to await canpletion of possibly also disputed discovery 

pertinent to the new· requirements. of the Amended Order. If DER issues ·a second order, 

if appellants· file new· appeals, if these new appeals progress sufficiently rapidly, 

and if the requirements for consolidation appeal to be fulfilled [25 Pa. Code §21.80], 
. . 

the Boax;'d-:-an its own notion or on the notion of a pari:y'--will consider consolidation 

of these new appealf?· with the_ instant appeals. 

For <::ar!J?leteness we add that the foregoing has not responded to appellants ' 

quite frivolous ~guments · (1} that pennitting the Amendment would be equivalent to 

prcimilg~tion of the .Am:mded Order by the Board, and (2) that the Board. does not have 

the -~. to issue orders in connection with the enforcerrent of the Clean Streams 

~-and the Surface ;Mining Conservation and Reclamation Act. The argurrent (1) is 

illogiGal on .tts fa,ce; the .tnvalid.ity of the argument (2) is attested to by· even a 
. . . 

cursory glance at Orders the Board customarily has· issued following its adjudications, 
. ;. 

e.g .. , Toby Creek Watershed As-socn.:ation v. DER~ Docket No. 80-061-H, 1980 EHB 295. 

The Board's p::l\ver to issue such orders, which is conveyed by 71 P.S. §510-21 and 2 Pa . 
. 

C.S. §101, ha? been affirmed in effect by the Warren holding cited supi.>a. SeE. also 
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Commonwealth Borough of CarZi·sze, 16 Pa. anwlth 341, 330 A.2d 293 {1974) and East 

Pennsboro Township Authority v. DER, 18 Pa. Cmwlth 58, 334 A.2d 798(1975), wherein 

the Cc::mn:>nweal th Court. upheld EHB m::xlifications of DER orders; such m::xlifications 

are in substance new orders. 

ORDER 

AND NOW, this 12th.day of April, 1982, DER's lvbtion to Am:md its December 

23, 1981 Order to these appellants is rejected, without prejudice to DER's rights 

and powers to issue new orders to appellants which may embody the provisions of the . 

rejected proposed Arrendment to the December 23, 1981 Order. 

DAT.ED:Apri~ 121 1982 

cc: Bureau of Litigation 
Diana Stares, Esquire 
Dennis W. ·Strain, Esquire 
Robert J. Shostak, Esquire 

ENVIroNMENTAL HEARING BOARD 
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NANOR Hil.'llES I INC. 
OLD HQ-1E HANOR, INC. 
H. C. LEASURE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
Fiist Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 7~7-34&3 

Docket No. 82-005-G 
82-006-G 
82-007-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ORDER SUR 
lOTION 'ID CONSOLIDATE 

AND NCfw, this 12th day of April, 1982, after due consideration of DER's 

l·btion for Consolidation and Expedited Hearing, and of Appellants' Responses and 

Joint Brief in OPJ?Osition to DER's ilotion; the Environmental Hearing Board issues 

the follcwing Order: 

1. These three appeals \rill not be consolidated; they each will retain 

their separate identities and docket numbers. 

2. · The hearings on the su;;:ersedeas petitions of Old Herne !-lanor and of 

Hilliam C. Leasure, Docket Nos. 82-006-G and 82-007-G, will be consolidated. 

3. DER' s request far an Expedited Hearing on the rueri ts to be held April 

13, 1982 at the time presently- scheduled for a hearing in the supersedeas 9E=ti-: 

tions by appellants Old Harne I-Janor and Leasure, is rejected; DER's claim (in its 

t·1otion) that by April 15, 1982 the parties will have had adequate op:XJrtunib.f for 

. discovery has proved to be grossly inconsistent with the actual facts. 
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4. Unless the board rules oth&Wise at a later date, the full hear-

ings on the rneri ts of the appeals by Old Hane Manor and by Leasure also will be 

consolidated~ 

DATED: April 12, 1982 

cc: Bureau of Litigation 
Diana Stares, Esquire 
Dennis w. Strain, Esquire 
Robert J. Shostak, Esquire 

ENVIRONMENTAL HEARING EOARD 

~·.llcz_ 
EDWARD GERJUOY 
Member 
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~1 i ' ; 1·; 

i1l:. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 787-3483 

W'. C . LEASURE 

Docket No. 82-007-G 

. ·v. . . 
COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SlJR HOTION TO VACATE .ADMINISTRATIVE 

ORDER OF DEPARTMENT OF ENVIRO~El\lTAL RESOURCES 

Appellant is president of Old Home Manor, Inc., a Texas corporation 

registere.d to do business in the Commonwealth of Pennsylvania. Old liome Hanor 

is the permittee of a number of mine drainage permits and mining permits issued 

by DER. 

On December 23, 1981, DER issued an Order to iVilliam C. Leasure and Old 

Home Manor, requiring the performance of various measures allegedly necessary 

to correct conditions existing on the sites of sixteen (16) mining operations; 

these measures included, e.g., regrading, revegetating and the subnission of 

performance bonds. 

The aforementioned Order ~\'as captioned, in pertinent part, as follo~·:s: 

In the matter of: 
Hilliam C. Leasure and 
Old Home Nanor, Inc. 
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The Order was mailed to: 

OLD HOME MANOR, INCORPORATED 
R.D. fl2 
HOMER CITY, PA 15748 

A single copy of the Order was enclosed in the mailing envelope, addressed as 

im~ediately above. The address is the correct business address of Old Home Manor, 

Inc. Included within the mailing envelope, along with the Order, was a covering 

letter. This covering letter was addressed to: 

Hr. William Leasure, President 
Old Home Manor, Incorporated 
R.D. /12 
Homer City, PA 15748 

The Order itself identified Mr. Leasure as the president of Old Home Manor, Inc., 

and stated that Mr. Leasure is the owner of five of the mining sites forming the 

subject of the Order. The Order also asserted that Appellant is "a person within 

the meaning of the Clean Streams Law, 35 P.S. §691.1." 

On January 7, 1982, Appellant filed a Notice of Appeal from the Order, 

accompanied by a petition for supersedeas. The petition (paragraph 8) asserts 

the order was "received by Leasure on December 24, 1981." On January 18, 1982, 

Appellant filed a motion to vacate (Appellant's motion actually employs the term 

"dismiss") DER's Order, insofar as it is directed at Appellant. According to 

Appellant, the Order should be vacated (insofar as it is directed at Appellant) 

on either or both of the following grounds: 

1. The Order was improperly served on Appellant, in violation 

of due process requirements. 

2. DER does not have jurisdiction over Appellant, and therefore 

cannot direct an Order to him. 

The motion to vacate w~s accompanied by a petition to Stay the effect of the 

Order pending a supersedeas hearing. This petition (paragraphs 7 and 9) asserted 

that although the letter was "received 11 o.n December 24, 1981, it. was not brought 
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to Mr. Leasure's attention personally until December 30, 1981. 

This opinion deals with the claims 1 and 2 listed above, in support of 

which Appellant offers various arguments examined herein. We begin with the 

claim of improper servic.e. 
'.!I ·, 

Claim Service Violated Due Process 

The averments--that the Order was captioned as stated above, was mailed 

in single copy to Old Home Manor at_ R.D .• 112 Homer City, and was accom-panied by 

a covering letter addressed as stated above--were made in Appellant's motion to 

vacate the Order and were not denied in DER's answer to the motion. Therefore 

we shall take-.these averments to be -true. However, the question remains: Does 

the truth of these averments constitute improper service of the Order sufficient 

to warrant vacating the Order insofar as it applies to Appellant? Appellant 

admits that _he- had notice of the Order .by December 30, 1981. This n6tice enabled 

him to consult with his attorney and file an Appeal of the Order on January 7, 

1982, well within the 30-day period for filing an appeal under the Board's Rules 

-,_and Regulati~!lsi- 25 Fa.:.Code§2:l-~52(a},. ev.en if ~he 30 days ar-e .counted from the 

December 24, 1981 date when the Order was received at Old Home Manor's Homer City 

address. 

In other words, Appellant's ewn actions demonstrate that he was given 

sufficient notice of the existence of the Order and its terms to take whatever 

legal action was required to prevent DER's Order from becoming final against him. 

71 P·; S • .§ 510-21 (C.)~ -This means· that the service of the Or(ler on Appellant was 

consistent with the requirements of due process. See Vince Terrizzi Productions, 

Inc. v. DER, 1980 EHB 398 and the citations therein, especially Gaudenzia, Inc. 

v. Zoning Board of Adjustments, et al., 4 Pa. Cmwlth. 355, 287 A.2d 698 (1972). 

See also Kennedy v. Commonwealth Department of Transportation, 52 Pa. Cmwlth. 

~19, 416 A.2d 614 (1980), where receiving notice of a hearing by telephone, 'tvithout 
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any accompanying ~itten notice, was held not to violate due process. Appellant 

cites numerous cases in support of his thesis that his due process rights have 

been violated, including, e.g., Allegheny County Health Department v. Ligons, 

16 Pa. Cmwlth. 74, 329 A. 2d_ 878 (1974) ,_ Mullane v. Central Hanover Bank and 

Trust Co., 339 U.S. 306, 70 S.Ct. 652 (1950), Pennsylvania Coal Mining Association 

v. Insurance Department, 471 Pa. 437, 370 A.2d 685 (1977), McClelland v. Coimnon-

wealth, State Civil Service Commission, 14 Pa. Cmwlth. 339, 322 A.2d 133 (1974). 

However these citations, insofar as they are germane at all to the instant action, 

deal with circumstances wherein--unlike Appellant's circumstances--there was no 

ccmvincing evidence !:hat _the manner ~of s~rvice actually succeeded in giving the 

required notice. Moreover, in Savina Home Industries v. Secretary of Labor, 

594 F.2d 1358 (lOth Cir. 1979), which Appellant also cites, the court held that 

a complaint which featured an incorrect docket number did not violate due process 

even though it was technically deficient. Reasons for the Savina court's holding 

included the facts that Savina filed an answer to the complaint, appeared before 

__ ... th~.Commi.ssion' s_administrativ.e,law judge,. and contested the. alleg.e.d .. riolations;. --· 

these facts do resemble the facts in the instant action. 

Appellant's first ground for vacating the Order--that the manner of 

serv-ice violated· due process..:.-is· rejected-therefore. We next--exa'nine Appellant's 

claim that DER does not have jurisdiction over him. This claim of Appellant's 

is grounded on three alternative sub-claims, namely: 

2a. The irregularities in the service of the Order 
prevented jurisdiction from attaching. 

2b. DER cannot exercise personal jurisdiction over 
Appellant, because Appellant is a domiciliary 
of Texas, is not the Ovlller of any of the mining 
sites identified in the Order, and is not the 
holder of any of the _mining permits with thich 
the Order is concerned. 
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2c. DER does not have the statutory authority to 
direct an Order to Leasure merely because he is the 
the president of Old Home Manor, the permittee 
of the mining operations with which the Order 
is concerned. 

''I ·, 

Claim Irregularities in Service Prevented Jurisdiction From Attaching 

Although Appellant argues otherwise, the prescribed form of service 

. ;:_of:the Order is. specified (see.,infEa):_~by l·Pa. Code 533.31, which. states:. 

Orders, notices, and other documents originating 
with an agency, .•• shall be served by the office 
of the agency by mail, ••. by mailing a copy thereof 
to the person to be served, addressed to the person 

.or persons designated in the initial pleading or 
submittal at his or its principal office or place 
of business. lfuen service is not accomplished by .. 
mail, it may be effected by any one duly authorized 
by the agency in the manner provided in 231 Pa. Code 
§1009 (relating to service of process in actions 
of assumpsit). 

Accepting the aforesaid averments in Appellant's motion to vacate the 

Order as true, it is clear that the Order was not served on Appellant in 

• ·'"' stl!'ict conformity ·with<b-Pa=r,Cod~ S33.31. The mailing envelope was not -:; 

addressed to Mr. Leasure. Also, although the Order is not a complaint 

governed by Rule 1009 of the Rules of Civil Procedure, it is reasonable 

··to interpret the 1 Pa. Code §33~31 phrase "a copy thereof to the person 

to be served" in the same way as the analogous Rule 1009 phrase "a copy 

to the defendant" !las been interpreted. Mamlin v. Tener, et al., 140 Pa. 

Super. 593, 23A.2d 90 (1941), cited by Appellant, is autho~ity for the 

principle that when process is simultaneously served on two defendants, 

one copy of the complaint must be furnished each defendant. The same rul-

ing has•been made more recently, Eaton Corporation v. J & B Produce Consoli~ 
I 
I 

daters, ~nc., 13 D. & C. 3d 491 (1980). On the basis of Hamlin and Eaton, 
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mailing a single copy of the Order to Old Home Manor--when the Order was in

tended to apply to the two distinct parties William C. Leasure and Old Home 

Hanor, and was so captioned--was inconsistent 't.Jith the requirements of 1 Pa. 

Code § 33. 31. 

Appellant argues that because the rules governing service of process 

are in derogation of common law and thus must be strictly construed (McCall 

v. Gates, 354 Pa. 158, ~7 A.2d 211 (1946), Neff v. Tribune Printing Company, 

421 Pa. 122, 218 A.2d. 756 (1966), Sharp v. Valley Forge Medical Center and 

Heart Hospital, Inc., 422 Pa. 124, 221 A.2d 185 (1966~, the above-descr~l:led 

discrepancies between the actual service of the Order and the language of 1 Pa. 

Code §·33.31 preclude DER from gaining jurisdiction over Appellant. We are not 

convinced by this argument. 

In our view, the Pennsylvania cases calling for strict construction of 

the rules governing service of process predominantly fall into the following 

two classes: 

(1) It is questioned, for instance in an attempt to reopen 

a default judgment, whether service ever actually was effected. 

(2) It is claimed t;hat,-the party who was served is before the 

court only because the rules governing service of process were not strictly 

followed. 

For example~ in Sharp a default judgment was contested; the court found 

that the defendant "did not receive actual notice of the institution of the 

present action until after judgment had been entered against him." McCall in

volved a non-resident'motorist in the days before Pennsylvania had adopted its 

present and modern long-arm statute, 42 Pa. C.S.A. §§5321-29;the. court refused 

to accept substituted service (sending a copy of the process to the Secretary of 

- 360 -



the Commonwealth) or .service by registered mail upon the defendant in Michigan, 

because these manners of service on this defendant were not authorized by the 

laws then in force. The fact situation in Neff is not altogether, clear, but 

apparently there was ;,ome question about which defendants actually \vere served; 

the Neff court wrote: 

[~ t cannot be ascertained with any degree of 
reasonable certainty that the return shows 
service on one individual other than Harch and 
the corporation, or several, or who the other 
or others were. 

In Celane v. Insurance Commissioner, 51 Pa. Cmwlth. 633, 415 A.2d 130 (1980), 

cited by Appellant, the Insurance Commissioner held an administrative hearing 

concerning possible imposition of penalties on Celane although Celane did not 

appear at the hearing and although a certified letter to Celane notifying him 

of the hearing had been returned unclaimed; the court held that when the In-

surance Commissioner was unable to effectuate service by mail he was required 

(under 1 Pa. Code333.31 quoted supra) to effectuate s~rvice in the manner pro

vided by 231 P~. Code §1009 (which is Rule 1009 of the Rules of Civil Procedure) 

before holding the hearing and imposing a penalty on Celane. 

The cases discussed in: the :inunediately preceding paragraph illustrate 

the conclusion to which our examination of Pennsylvania case law has led us: 

The two classes of cases described above, wherein the calls for strict con-

strtiction of the rules governing service predominantly are ~eard, generally 

make these calls only when failure to do so is likely to violate the due pro-

cess requirement of proper notice examined earlier in this opinion, or is 

likely to impose the court's jurisdiction unfairly. Recent cases supporting 
I 
I 

this conclusion include: Associates Consumer Discount Co. v. Harath, 
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127 Pitts. Leg. J. 80 (1979), Collins v. Lewis, 5 D & C 3d 517 (1977), and 

Johnson v. Atlas Van Lines, 274 Pa; Super. 257, 418 A.2d 392 (1980). The 

• 
,cases advanced.by App~llant in. support of his thesis that .his due process 

rights have been violated, in particular Allegheny County, Mullane, Pennsyl-

vania Coal Mining and McClelland, all discussed and cited supra, also are 

consistent with our concl~sion •. Other Pennsylvania cases cited by Appellant, 

not heretofore discussed in this opinion, ~re equally consistent. In 

McLaughlin v. Porter, 2 D & C 3d (1977), the only witness at an evidentiary 

hearing_was the. defendant, who testified 1:hat "he did not receive notice that 

the action had been commenced against him, notice of the hearing or notice of 

the judgment taken against him." In Peterson v. Dickison, 334 F. Supp. 551 

(W~ D. Pa .. 1971), =th~ complaint cwas personally served on the nonresident 

defendant in Kentucky although the applicable long-arm statute only authorized 

substituted service; in this case the court quashed the service of process, 

hut_-s-b.ecaus.e -~it__ believe_d_ .the.:_lo.ng~ann.:~ s:ta·.tute would conf.eri~ ifi_:_! personam... :;jur.i:S-t: ~-- _. L: ~' L 

diction--refused to dismiss the complaint (which would be analagous to vacating 

the Order· in the instant action). 

-' =·--· • ""=·" ,.Our eonclusion has,·the~·core-H.a:ry= .. t;hat when- the due process requirements-'' 

of notice are satisfied, and when imposing the court's jurisdiction would not 

be unfair, strict construction of the rules governing service of process should 

not be· demanded. This· is preci.sely-the point of view which has been esp-oused 

persuasively in a recent carefully reasoned opinion. First National Bank and 

Trust Company v. Anderson, 7 D & C 3d 627 (1977). In First National, the 

defendant was served at her mother's address in Conneaut, Ohio, under the pro-

cedure authorized by Pa. R. C. P. 2079 for nonresident defendants, although the 
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defendant actually was a resident who did·not conceal her whereabouts and who 

should have been served in conformity with Rule 1009. The First National 

court=noted· that the service-actually had reached the defendant despite having 

been mailed to the incorrect address,·and pointed out that because the defend-

ant was a Pennsylvania resident there was no injustice in permitting a Pennsyl-

-variiac:court to exercise jurisd:i:etie-tLover her; therefore, the court--saying that 

"defendant's substantial rights are not impaired or affected"--upheld the service 

on the authority of Pa. R. C. P. Rules 126 and 130. Rule 126 states: 

Rule 130 states: 

.. The rules shall be liberally construed to secure 
the just, speedy and inexpensive determination 
of every action or proceeding to which they are 
applicable. The court at every stage of any such 
action or proceeding may disregard any error or 
defect of procedure which does not affect the 
substantial rights of the parties. 

The principle that laws in derogation of the 
common law are to be strictly construed shall 

r.have 1noo-application to the rules promulgated by 
the Supreme Court. 

The First National court also pointed out that the maxim of strict construction 

for laws in derogation of the common latv has been abolished not only for the 

Supreme Court rules but also for statutes enacted since September 1, 1937. 1 Pa. 

c. s. A. S1928, formerly 46 P. s. esss. The pertinence of the First National 

holding to the instant Appeal is supported by 1 Pa. Code g31.2, of the General 

' 
Rules of Administrative Practice and Procedure, which reads:_ 

The rules in this pa~t shall be liberally con
strued to secure just, speedy, and inexpensive 
determination of the issues presented. 

I 

Evidently 1 Pa. Code 531.2 is the analogue--in thk Rules of Administrative 

Practice and Procedure--of Pa. R. C. P. Rule 126. 
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7he First National court's opinion, as well as our own conclusion about 

the implications of the case law on the construction of the rules governing 

service, are bolstered by the analysis [in 6 Goodrich-Amram 2d 354, commentary 

on R. C. P. 2077 (a) J of the holdings governing service of process on non

residents: 

• .... '!: 

In construing the statutes prQviding for service 
of process on nonresidents, conflicting principles 
of construction are met with. On the one han~, 
the statutes authorize substituted service in dero
gation of common law, and should therefore be 
strictly construed. On the other hand, the statutes 
are remedial and are to be liberally construed to 
achieve·their purpose. In general, the courts of 
this state and of other states have applied the rule 
of strict construction to such statutes when the 
question to be decided was whether the ·defendant was 
a nonresident within the meaning of the statutes or 

chad done the acts which, under the statutes, sub
jected him to the local jurisdiction. Once having 
decided that the defendant was within the statute, 
the rule of liberal construction has been applied 
in order to minimize the effect of minor irregulari
ties in the details of service upon a statutory agent 
or of notice: to .. the defendant •. This is a proper ap
proach to the problem but it has not always been 
followed and some courts have applied the rule of 
strict construction to the point of invalidating the 
service because of a minor irregularity in the notice 
to the defendant. 

A footnote to the last sentence in the above quote cites Bozurich v. Bollinger, 

85 Pitts. Leg. J. 795 (1936), a cRse also cited by Appellant; in Bozurich the 

court set aside the service on the very technical grounds that the sheriff's 

return did not specifically state that the writ had the required· endorsement by 

the secretary of revenue. Bozurich does support Appellant's argument,_ but it 

is a very old case and--as the quotation from Goodrich-Amram suggests and the 

foregoing discussion has indicated--is a doubtful guidepost to the main thrust 

of the modern case la\,7 • ~-foreover, Bozurich was not wholly representative of 
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the case law even in its own time. In Wax v. Van Marter, 24 Pa. Super. 573, 

189 A. 537 (1937), the Superior Court declined to set aside service and strike 

a def-ault judgment against a nonresident motorist, even though the letter con-

taining the summons, sent to the defendant's last ~nown address, was returned 

unopened and marked "refused"; the Superior Court explained: 

We are of the opinion that the facts established 
that the defendant had reasonable notice of the 
action instituted against him and that he had an 
opportunity given him to defend it. 

Therefore we rule that the aforementioned discrepancies between the actual 

service of the Order and the language of 1 Pa. Code §33.31 did not preclude 

DER from gaining otherwise lawful jurisdiction over Appellant. 

Claim DER Does.Not Have Lawful Jurisdiction Over Appellant 

We now return to subclaims 2b-2c, listed supra, which as a body amount 

to the claim that DER does not have lawful jurisdiction over Appellant and 

therefore cannot direct an Order to him. Ultimately the burden of demonstrating 

that there is jurisdiction over Appellant rests on DER. Beary v. Norton-Simon, 

Inc. et al., 479 F. Supp. 812 (W. D. Pa., 1979). In the present posture of this 

Appeal, however, Appellant has moved that DER's Order against him be vacated 

without a hearing; a supersedeas hearing is scheduled for the very near future, 

but has not yet been held. Under these circumstances, the Board's ruling on 

the issue of DER's jurisdiction over Appellant must be made on the assumption 

that DER's factual allegations in its Order to Appellant are true. DER alleges 

that Appellant is president of Old Home Manor, a corporation doing business in 

the Commonwealth and maintaining an office in the Commonwealth. DER further 
I 

alleges that the Appellant, on numerous occasions, has personally rep~esented 

the corporation in negotiations with DER, and that Appellant is the mvtier of 
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five of the mining sites which are being or had been mined by Old Home Manor. 

The Order also alleges that I,easure as an individual has committed violations 

of various Pennsylvania statutes and regulations. Taken together, these 

allegations suffice to satisfy the minimum contacts constitutionally required 

for ex,ercise of personal jurisdiction over Appellant, under several sections 

of Pennsylvania's long-arm statute 42 Pa. C.S.A. §5322. We recognize that 

42 Pa. C.S.A. §5322 pertains to the jurisdiction of Commonwealth tribunals, 

rather than Commonwealth agencies such as DER. However, we believe that the 

standard which limits exercise of personal jurisdiction by a Commonwealth . 

tribunal--namely that traditional notions of fair play and substantial justice 

not be offended by requiring defense of an action in a Pennsylvania forum [see, 

e.~., Furnival Machinery Co. v. Joseph T. Bartz Associates, Inc., 470 F. Supp. 

735 (1979), Koeni~ v. International Brotherhood of Boilermakers, et al., 

284 Pa. Super. 558, 426 A.2d 635 (1980~ --also must be the standard which 

limits. DER 's. power to require Mr. ·Leasure to appear before this Board if he 

wishes to challenge legitimacy of the instant Order. 

Consequently, Appellant's request that we vacate the Order (insofar as 

it is directed against Appellant)• on. grounds of lack of jurisdiction over the. 

person is rejected at this time. It is stressed that this ruling is based on 

the assumption that DER's factual allegations relative to jurisdiction are 

true. As this Appeal develops, this assumption may prove to be false, in 

whole or in part; some of DER's factual allegations relative to jurisdiction 

have been challenged by Appellant, e.g., in an Affidavit in support of his 

Motion to vacate the Order. Thus·our present ruling that there-is-in personam 

jurisdiction over Appellant must be regarded as provisional, not yet law of 
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the case. Appellant's challenge to DER's personal jurisdiction over him, 

raised at his very first opportunity when he filed his Appeal with this Board, 

is analogous to the raising of preliminary objections to jurisdiction over 

the person in conventional judicial proceedings. Rule 1028(c) of the Rules of 

Civil Procedure authorizes the court to "take evidence by depositions or 

otherwise" when the preliminary objections raise factual issues. We shall not 

specifically order depositions on the issue of jurisdiction in the instant 

action, but >ve do expect the parties to present evidence on this issue, and 

will not make our ruling on the issue_of personal jurisdiction final until the 

relevant factual issues can be resolved. In this connection we note that 

merely acting as president of a foreign corporation doing business in Pennsyl-

vania, without additional personal involvement, may not Qe sufficient contact 

to confer jurisd~ction over the person. Testa v. Janssen, 482 F. Supp. 1195 

(\-1. D. Pa. 1980). 

The immediately foregoing analysis disposes of Appellant's subclaim 2b. 

His subclaim 2c, that DER does not have the statutory authority to direct an 

Order to him, is analogous to a preliminary objection that--insofar as the 

-Order to Appellant is concerned,-.,....DER.lacks jurisdiction over the_ subject matter. 

Originally, DER (in its December 23, 1981 Order) appea~ed to claim that, under 

the authority of the Clean Streams Law (CSL) 35 P.S. §691.1 and the Surface 

Mining'Conservation and Reclamation Act (SMCRA) 52 P.S. §1396.3 , Appellant was 

a "person" to whom DER could issue an order. These sections of the CSL and the 

SMCRA each embody the same definition of a person, namely: 

"Person" shall be construed to include any 
· natural person, partnership, association or 

any agency, instrumentality or ·entity of 
Federal or- State government. When.ever used 
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in any clause prescribing and imposing a 
penalty, or imposing a fine or imprisonment, 
or both, the term "person" shall not exclude 
the members of an association and the direct
ors, officers or agents of a corporation. 

Appellant argues that the last sentence in this definition implies that an 

officer of a corporation-i~ not a "person" for purposes of an action under 

authority of the CSL or SMCRA unless a penalty is involved. Therefore, 

Appellant further argues, the last sentence in the above definition precludes 

DER from issuing the Order in question against Appellant, because said Order 

imposes no penalty, i.e., is purely remedial. DER counters that this argument 

of Appellant's violates the precepts of statutory construction; according to 

DER there is no reason to suppose the last sentence in the foregoing definition 

of "person" in any way• limits the first sentence. 

Although we are inclined to prefer DER's construction (of the definition) 

to Appellant's, there is no need for us to construe 35 P.S. 9691.1 or 52 P.S. 

§'1396-.-3, at:. this::time,_ because, as-DER correctly has pointed out, the sectionsc' 

of the CSL and SMCRA which authorize DER to issue orders, e.g., 35 P.S. §691.610 

or 52 P.s: §'1396.4c, do ilot limit the issuance of orders to "persons". In 

• other words, the foregoing definition of "person" has no relevance to DER' s 

power to issue the Order against Appellant. Furthermore, as pointed out supra 

in our discussion of Appellant's subclaim 2b, the Order does allege that 

Leasure as an individual (not merely as president of OHM) h~s violated the CSL 

and the SMCRA; even if the foregoing definition of "person" were relevant to 

sections 35 P.S. §'691.610 or 52 P-.S. §1396.4c, Appellant's argument would not 

invalidate issuance of the Order against Appellant unless the Order had been 

directed against Appellant solely on the basis of his status as president of 
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OHM. For these reasons we refuse to vacate the Order on the grounds 2c urged 

by Appellant, namely that DER lacks the power to issue the Order against 

Appellant. 

On the other hand, we do not believe that DER's allegations in its 

Order, \vhich allegations we again take to be true at this stage of the instant 

proceedings, incontrovertibly have established DER's power to issue the 

insta.nt Order against Appellant. 
. . 

Aside from the allegat1on that Mr. Leasure 

is a landowner of some of the properties which are the subject of the Order, 

an allegation Mr. Leasure disputes, DER's main basis for issuing the Order 

against Appellant appears to be Appellant's failure to take actions required 

by 0~1's permits and by applicable Rules and Regulations. For example, the 

Order's first illustration of Mr. Leasure's alleged violation of the CSL and 

S~1CRA. reads as follows: 

1. On the mining site covered by 
Mine Drainage Permit No. 3971BSM2 and Mining 
Permit No. 615-1 (A5) Old Home Manor and 

. .c·:::. Leasure have failed to adequately revegetate 
the site. 

The author of this Opinion also has failed to adequately revegetate the site; 

-he cannot believe this fact, of·itself, makes him subject to an Order from DER 

requiring performance of remedial measures at the site. It is concluded, 

therefore, that--to establish jurisdiction to direct the instant Order to 

Appellant--DER must establish Mr. Leasure's explicit or imp~icit duty to 

adequately revegetate the site, and to take the other remedial measures called 

for in the Order, or at the very least to cooperate pernonally in those 

remedial measures. It is possible, probable even, that such a duty would not 

have to be established in emergencies justifying DER's calling upon all avail-

able persons, including Mr. Leasure, who could help carry out the Order; 
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however, there is no indication of such an emergency in the circumstances of 

the instant Appeal. 

DER appears to believe that the aforesaid duty of Mr. Leasure's is es-

tablished by the mere fact that he is an officer of OHM; in essence~ DER is 

arguing that if OHM has violated the CSL or SMC~, then Er. Leasure as presi

dent of OHM must have been derelict in his duties. Consequently (DER appears 

to be further arguing), if OHM indeed has violated the CSL or SMCRA, then 

Mr. Leasure can be ordered to expend his personal assets--should the assets 

of Offi1 not suffice--to carry out the terms of the Order correcting these vio

lations. In support of this argument, DER has cited a number of cases illus

trating the thesis that "a corporate officer is personally liable for actions 

which he performed on behalf of the corporation." Hov1ever DER has not pointed to any 

actions warranting liability performed by Mr. Leasure on behalf of the corpora-

tion; DER merely has pointed to acts by OHM which allegedly have not occurred, 

and is trying to infe-r that these alleged nonoccurring acts by OHM necessarily 

imply the existence of liability-deserving actions by Mr. Leasure. The cases 

cited by DER simply do not justify so sweeping an inference. 

Specifically, in United States ex rel. Marcus v. Hess, 41 F. Supp. 197 

(W. D. Pa. 1941), reversed on other grounds, 127 F. 2d 233 (3d Cir. 1942), re

versed 63 S. Ct. ·379, 317 U.S. 537 (1943), the corporate officers were liable 

for making false claims against the government. In Amabile v. Auto Kleen Car 

Wash, 249 Pa. Super. 240, 376 A.2d 247 (1977), the defendant was held liable 

for his personal negligent design (of a car wash) which coLtributed to 

plaintiff's injury. In City of Philadelphia v. Penn Plastering Corporation, 

434 Pa. 122, 253 A.2d 247 (1969), the president of the cor?oration allegedly 

knmdngly had failed to pay over to the City of Philadelphia \·Jage taxes the 
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corporation had withheld; the court stressed that under these facts the cor-

porate officer was in effect a trustee of the withheld taxes, with an estab-

lished duty to turn them over to the city. In McDonald v. First National Bank 

of McKeesport, Mr. McDonald was held personally liable for misappropriat~un 

of funds by a corporation of which he was the president, treasurer and general 

manager and the only person who could sign checks. In Chester-Cambridge Bank 

and Trust Company v. Rhodes, 346 Pa. 427, 31 A. 2d 128 (1943), the Supreme Court 

of Pennsylvania refused to hold corporate officers responsible for a "technical 

breach of trust committed by the corporation," stating: 

It is true that a director or officer 
of a corporation may have personal liability for 
damages suffered by third persons when he knowingly 
participates in a wrongful act. But where, as in 
this case, directors or officers are charged \vith 
nonfeasance, no individual liability attaches. 
This has always been the rule in this jurisdiction. 
(cites omitted) 

This Chester-Cambridge holding recently has been cited approvingly by the 

Superior Court.!-. Hager v. Etting, 268 Pa. Super. 416, 408 A. 2d 856 (1979). In 

Metzger v. American Food Management, Inc., also cited by Appellant, the corpor-

ate officers were found to be "responsible for selling commercial notes of a 

company they knew to be insolvent."; the defendants also were found to have "con-

doned and participated in a scheme to defraud." In fact, of all the cases 

cited by Appellant only United States v. Park, 421 U.S. 658, 95 S. Ct. 1903 

(1975), appears to support the thesis that inaction alone, without some 

positive participation, can cause a corporate officer to become liable for a 

corporation's wrongful acts. In Park, a president of a retail food corporation 

was found criminally liable for not having prevented shipments of rodent-

contaminated foods; the liability was imposed under the Federal Food, Drug and 

- 371 -



Cosmetic Act, however, and the Court obviously felt the corporation presi

dent's duty to prevent contaminated shipments could be found in the public's 

special interest in the purity of its food. 

For the preceding reasons, we shall deal with Appellant's subclaim 2c 

much as we dealt with his subclaim 2b. At this time we will not vacate the 

Order (insofar as it is directed against Appellant) on the urged grounds 

that DER does not have the power to so direct it, but this ruling is to be 

regarded as provisional, not yet law of the case. To avoid ultim:1tely having 

the Order against Appellant vacated, DER must show that Mr. Leasure--either 

by virtue of his own acts or by virtue of public policy for a corporate officer 

whose corporation has violated the CSL and/or the SMCRA--has acquired an 

explicit or implicit duty to take the remedial measures called for in the 

Order, or at the very least to cooperate personally in carrying them out. We 

add that the analysis in the three immediately preceding paragraphs suggests 

that in_the instant appeal DER's ability to demonstrate the minimum contacts 

constitutionally required for exercise of personal jurisdiction over Appellant 

will imply DER's ability to justify what we have termed jurisdiction over the 

subject matter, and vice versa. There is no reason for us to pursue this sug

gestion, however. It suffices to reiterate that DER will havQ to show that it 

is empowered to direct the Order against Appellant, and that there is no vio

lation of due process in requiring Appellant to undertake the instant Appeal 

if he believes the Order is illegitimate. 

We conclude this discussion of DER's jurisdiction to issue the Order 

against Appellant with the remark that for at least some landowners the afore

mentioned requisite duty to undertake remedial measures is ~~plicitly estab

lished as a ma_tter of public policy under the CSL, 35 P.S. §'691.316. Moreover, 

- 372 -



under the authority of Ryan v. DER, 30 Pa. Cmwlth. 180, 373 A.2d 475 (1977), 

remedial orders may be directed against former landowners. Of course, DER's 

powers to direct the particular terms of the instant remedial Order against 

Appellant--not as a corporate officer but as a landowner or former landowner, 

assuming DER's allegations that Appellant is or was the owner of some of the 

mining sites stand up--will have to be weighed in the light of applicable 

decisions. See, e.g., Ryan supra and Philadelphia Chewing Gum Corporation v. 

DER, 35 Pa. Cmwlth. 443, 387 A.2d 142 (1978), order of Commonwealth Court 

affirmed 489 Pa. 221, 414 A.2d 37 (1980), appeal dismissed 101 S. Ct. 47 (1980). 

Claim There Are No Rules Governing DER's Service of the Order 

Finally we shall deal brusquely with a contention to which Appellant's 

memorandum of law in support of his motion devotes fourteen pages, but which 

nevertheless is essentially meritless. Appellant argues that 1 Pa. Code §33.~1, 

quoted supra, does not prescribe the form of service of the Order, because DER's 

rules and·reguiations include 25 Pa. Code §1.5, which states: 

Except as otherwise provided in this title 
or as adopted by any departmental Board or 
Commission, the following provisions of 
General Rules of Administrative Practice 
and Procedure, 1 Pa. Code §§'31.1-32.251, 
shall not apply to proceedings before the 
Department: ... (3) 1 Pa. Code 333.31 
(relating to service by the agency). 

However, 1 Pa. Code §31.3, whose application is not excluded by 25 Pa. 

Code §1.5, defines: 

Matter or proceeding--The elucidation of the 
relevant facts and applicable law, consider
ation thereof, and action thereof by the 
£gency with respect to a particular subject 
within the jurisdiction of the agency, 
initiated by a filing or submittal or an 
agency notice or order. 
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It is the plain reading of 1 Pa. Code g31.3 that a "proceeding" is more than 

an "agency order"; a proceeding is "an elucidation of the relevant facts and 

applicable law .. initiated by ..• an agen<7Y order." Evidently, therefore, 

25 Pa. Code §1.5 pertains not to the applicability of 1 Pa. Code §33.31 to 

service of the Order, but rather to the applicability of 1 Pa. Code §33.31 

to the service of doctmlents in the instant Appeal, which is the proceeding 

intended to "elucidate the relevant facts and applicable law" which was 

initiated by DER's Order. 25 Pa. Code §1.5 is intended to permit this Board 

to have its own specially tailored rules for the service of documents in 

appeals the Board considers. These rules of service in proceedings before 

the Board are embodied in 25 Pa. §~21.31-32, and--as it happens--are quite 

consistent with 1 Pa. Code 933.31. The rul·e for service of an order by DER 

is unaffected by 25 Pa. Code §1.5 and remains 1 Pa. Code §33.31. 

0 R DE R 

AND NOW, this 12th day of April, 1982, it is hereby ordered that: 

1. Appellant's motion to vacate DER' s Order of December 23, 1981, 

insofar as said Order was directed to Appellant individually, is rejected 

at ,this time. 

2. The aforesaid motion may be granted at a later date, should 

DER (during the course of the litigation on this Appeal) fail to make the 
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showings, consistent with this Opinion, that there is jurisdiction over 

Appellant's person, and that DER is empowered to direct its December 23, 1981 

Order against him. 

cc: Bureau of Litigation 
Diana Stares, Esquire 
Dennis Strain, Esquire 
Robert. J. Shostak, Esquire 

DATED: April 12, 1982 
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ENVIRONMENTAL HEARING BOARD 

~A-
EDWARD GERJUOY , 1 
Member 
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GEORGE WISNIEWSKI and 
SHIRLEY WISNiffi~SKI 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msy lvania 17 J 01 
(717) 787-3483 

Docket No. 82-045-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL ~ESOURCES 

OPINION AND ORDER 
SUR MOTION TO DISMISS APPEAL OR 

IN THE ALTERNATIVE TO LIMIT ISSUES 

- -· · - On--;:lanuafy--16' 198-2-, ·notice that a permit for' operation of a -

demolition waste landfill had been granted to Walter Kuhl was published in 

the Pennsylvania Bulletin, p. 353. George and Shirley ~~isniewski, the 

appellants in this matter, have appealed this permit grant; their Notice of 

Appeal was filed with this Board on February 16, 1982. On April 16, 1982, 

DER filed a notice to dismiss the appeal, or in the alternative to limit the 

issues therein. 

DER asks that the appeal be dismissed as untimely filed. The 

Board's Rules and Regulations, 25 Pa. Code S21.52(a), state that jurisdiction 

of the Board shall not attach to an appeal unless the appeal byia third party 
I 

(as in this instance) is filed within 30 days after notice of the action 
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appealed from has been published in the Pennsylvania Bulletin. February 16 

.-,_,ofs :-31-,days- af.ter Januaryr,l6;; · ,However,.~as the appellants point: out i.n their 

answer to DER's motion, February 15, 1982 was a legal holiday, Washington's 

birthday. The Board's rules for counting time are governed by 1 Pa. Code 

:-.r 7 r •. • :::>§Jj.;:J:2',""Whfch"St-ateS that~a' t::fme•peried which ends on a legal: holciday:is·· 

extended to the next day~ Therefore, the appeal was timely filed and DER's 

motion to dismiss the appeal is rejected. 

the grounds stated in paragraph 3(a) of the Notice of Appeal. This paragraph 

reads: 

·· .... · ..•. ,,:, :. (a) :-Walter Kuhl does not have access to the -
land upon which landfill is to be operated. 
Claimed access route does not correspond with 
deed descriptions for a period of over twenty years. 

Appellants have answered that DER' has. refused I to make· necessary· documents 

available .. J::o. them, and that they must conduc.t discovery "in order to determine 

which is~ue they will pursue on appeal." In this connection Appellants refer 

to their Interrogatory No. 2 directed to DER. This Interrogatory, and DER's 

answer thereto, read as follows: 

If you will do so without a Motion to Produce, 
please attach a copy of all reports, letters, maps, 
memos, documents, and-all other material from all 
sources in the department's file pertaining to Walter 
Kuhl's application and permit. 

The Department refuses to produce the documents 
without first receiving a Request for Production of 
Documents pursuant to Pa. R.C.P. 4009 with more 
specificity than as set forth in Interrogatory No. 2. 

A request for production of documents was duly filed by Appellants on April 19, 
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1982, to which DER has not yet responded. In its motion, DER argues that 

The claimed reason for requiring discovery 
to determine other issues for the appeal is 
without foundation. 

In their arguments concerning this motion to limit the gro~nds of 

the appeal; neither appellants nor --DER make reference to paragraph 3 (b) of the 

Notice of Appeal, which under the reasons for appeal states: 

(b) Other reasons to be specified after 
discovery procedures. 

In the Board's judgment, this paragraph has reserved possible reasons for 

appeal beyond the specific reason given in paragraph 3(a) quoted above. There-

fore, on this basis alone, as well as for reasons detailed below, DER's motion 

to limit the appeal to the grounds stated in paragraph 3(a) of the Notice of 

Appeal must ~e rejected too at this time. 

On the other hand, for reasons also detailed below, the appellants 

will be required to file a supplement to their notice of appeal, in the natur,e 

of a more specific pleading, articulating their objections to DER's grant of a 

permit to Walter Kuhl in sufficient detail for DER and Mr. Kuhl to ascertain the 

nature of appellants' objections and to prepare rebuttals to these objections. 

The Board makes this ruling under its general prehearing authority, Rule 21.82(c), 

on the-considerations: --(i) that an appeal falls within the definition of_ a_ 

pleading in 1 Pa. Code 31.3; (ii) that the appeal in the instant proceedings 

is analogous to a civil complaint against DER; (iii) that Pennsylvania Civil 

~ Procedure Rule 101J(bH3} taken together with the Board's Rule 2.L64(a) provides 

justification for requiring a party complainant to file a more specific pleading; 

and (iv) that a more specific complaint normally will be required in a civil 
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pr~ceeding if the averments of the complaint are insufficient to enable the 

defendant-to prepare his'defense· fs-ee 2 Goodrich Amram 2d 101'7{b) :~.~--pa:g·e o6}.----

In so ruling, this Board remains mindful of its Rule 21.51(e), 

which reads: 

••• Any objections not raised by the appeal 
shall be deemed waived, provided that, upon 
good cause shown, the Board may agree to 
hear such objection or objections. For the 
purpose of this subsection, good cause shall 
fnclude the necessity for determining through 
discovery the basis of the action from which 
the appeal is taken. 

Rule 21.51(e), adopted June 12, 1979, effective August 1, 1979 is a revision 

of the Board's former Rule 21.21(c), which stated simply: "Any objection not 

raised by the Appeal shall be deemed waived." Therefore our rulings based on 

the former Rule--such as Wrightstown Township v. DER, 1977 EHB 312, wherein 

testimony on an issue not raised in the original appeal was held inadmissible--

are a doubtful guide to the motion to limit the issues in the instant appeal. 

Moreover, the former seemingly strict Rule 21.21(c) was construed by us as 

not mandat9ry but~ only "very strong directory'~ [Wrightstown, supra, footnote 13]. 

Evidently it is the intent of the new Rule 21.51(e) that the Board 

now shall have even greater discretion than heretofore to hear objections 

_which_ had not been raised in_ the original appeal. Nevertheless ,_1ve do not 

believe the language of Rule 21.'51(e) requires us to accept an appeal which 

unabashedly postpones stating many or all of its objectives to the appealed--

----- _ frpm...DER. action_untiL_a_ broad ranging discovery_ has been compl-et.ed." _1\'e, __ ~- _ 

recognize that when the appeal is filed an appellant may not be able to give 

a precise formulation of his objections to the DER action. The ne\v Rule 21.51 (e) 
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permits an appellant, on good cause shown, to refine and correct his original 

imprecise objections, and -'even to raise :new objections; moreover, good cause 

includes information obtainable only through discovery of the basis for DER's 

appealed-from action. 

Under the Board's Rule-21.111, however, discovery by a party is 

governed by Pennsylvania Civil Procedure Rule 4003.1, which states that dis

coverable information must be "relevant to the subject matter involved in the 

·~pending· aetion.-" '·Indeed-, =unless-"an"appeal states its objections,·tocDER}s · "· · 

action sufficiently specifically to circumscribe what information is relevant, 

DER cannot be expected to prepare rebuttals to these objections. Appellants' 

Notice of Appeal paragraph 3(b)--"other reasons to be specified· after discovery 

procedures"--makes it impossible for DER to decide what information lies within 

the scope of discovery, and makes it correspondingly impossible for DER to 

·- -----properly prepare its· case~ ··'·An-·appeaJ:·must be more than a fishing ·expedition~ 

To permit appeals to run their full course on the basis of objections like 

appellants' paragraph 3(b) would encourage the filing of frivolous appeals, 

·expensive and time-wasteful for DER and this Board. We are disinclined to 

furnish such encouragement. 

* * * * * * 
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.... 

ORDER 

AND NOW, tuis lOth day of May, 1982, it is hereby ordered: 

1. DER's Motion to Dismiss Appeal is rejected. 

2. DER's alternative Motion to Limit the Issues in this 

appeal is rejected at this time. 

3. Within 10 days of the date of this Order, appellants 

.. sl:lall file with. this :aoard, with copies to DER and the_ permittee, a supplement 

to their notice of appeal, stating--in the format prescribed by our Rule 21.51(e)--

the specific objections they have to the action of DER other than the objection 

previously stated in paragraph 3(a) of their Notice of Appeal filed 

February 16, 1982. 

4. DER's right to resubmit its Motion to Limit the Issues 

.. in this appeal, ,_in the ,Light of appellants'- rephrased objections ,to DER ~s .action. , 
.'';:l~ 

and the way the appeal evolves, is reserved. 

DATED: May 10, 1982 
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EDWARD GERJUOY 7 -
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SAMUEL HOSTETLER 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17 J 0 J 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR -

MOTION TO QUASH APPEAL 

82-024-G 

On November 20, 1981, DER notified Appellant that it was forfeiting 

Appellant's collateral bond of $5,000 posted in connection with Special 
I 

Reclamation Project No. 607, for failure to properly reclaim the area. The 

notification was sent by certified mail, and--according to the return receipt 

sent back to DER--was received by Appellant on November 23, 1981. 

On December 22, 1981 a written Notice of Appeal by Appellant from 

the bond forfeiture was received by DER's Bureau of Litigation. Appellant 

did not send a copy of the Notice of Appeal to this Board, nor did he in any 

way inform this Board that he was appealing the aforesaid bond forfeiture. 

On January 27, 1982, however, this Board received a copy of the Notice of 
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Appeal, sent by Richard S. Ehmann, an attorney for the Commonwealth who regu-

larly is employed in the Bureau of Litigation Pittsburgh office. The received 

Notice of Appeal was accompanied by a letter of transmittal from Hr. Ehmann, 

dated January 22, 1982 '· explaining that:. 

Mr. Ho~tetler sent a copy of this 
document [the Notice of Appeal] to 
the Department but apparently failed 
to send one to your Board as required. 

The Notice of Appeal duly was docketed by the Board on January 27, 

1982, and the usual pre-hearing order--informing him that he must file a 

pre-hearing memorandum with this Board on or before April 20, 1982--was sent 

to MI. Hostetler on February 3, 1982. DER responded, on February 10, 1982, 

with a Hotion to Quash the Appeal (filed with this Board on February 16, 1982). 

DER claimed that the appeal had been untimely filed with this Board; these 

grounds for a motion to quash the appeal had been specifically reserved by 

Mr. Ehmann in his January 22, 1982 letter transmitting Appellant's Notice of 

Appeal. A copy of the Motion was sent to Appellant by regular mail • 
. , 

On March 17, 1982, because no response to this Motion to Quash the 

Appeal had been received from Mr. Hostetler, this Board wrote Mr. Hostetler 

as follows: 

The Board has received a Motion to Quash 
Appeal filed by the Commonwealth ... This is to 
advise you that you must file an answer, if 
you desire to do so, on or before March 29, 1982. 

Nevertheless, as of this date, no answer to the Motion has been filed by 

Appellant, nor has Appellant filed his pre-hearing memorandum due April 20, 1982. 

In the meantime, on April 13, 1982, Mr. Ehmann has urged this Board to act on 

his unopposed Motion, in a letter to the Board which was copied to Mr. Hostetler. 

We agree with Mr. Ehmann that further delay in acting on his Motion would be 
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inappropriate. Therefore we have reviewed this matter, and have decided 

to grant the Motion to Quash, although we do so reluctantly, for reasons 

explained below. 

Rule 21.52(a), 25 Pa. Code 21.52(a), of this Board's Rules and 

Regulations for the filing of appeals states: 

(a) Except as specifically 
provided in §21.53 of this title (relating 
to appeal nunc pro tunc), jurisdiction of 
the Board shall not attach to an appeal 
from an action of the Department unless 
the appeal is in ·writing and is filed with 
the Board within 30 days after the party 
appellant has received written notice of 
such action ••. 

As the Rule itself states, and as our courts and this Board have held, the 

requirements of Rule 21.52(a) are jurisdictional, and must be strictly 

construed. Joseph Rostosky Coal Campany v. DER, 26 Pa. Cmwlth. 478, 

364 A.2d 761 (1976), Lebanon County Sewage Council v. DER, 34 Pa. Cmwlth 244, 

382 A.2d 1310 (1978), Thomas E. Siegel v. DER, 1980 EHB 334. There is no 

• doubt that Mr. Hostetler failed to comply with the letter of Rule 21.52(a). 

The Notice of Appeal was in writing, but was not received by the Board until 

January 27, 1982, which was 65 days after Mr. Hostetler had received notice 

(on November 23, 1981) DER was forfeiting the bond. It is true that the 

Notice of Appeal did reach DER's Bureau of Litigation within the requisite 

30-day period (December 22, when the Bureau of Litigation received the Notice 

of Appeal, was 29 days after November 23, 1981). In the past, however, the 

Commonwealth Court and this Board have held that filing an appeal with DER 

within the statutory period did not remedy the jurisdictional defect of 

failure to file with the Board within the required 30 days. Rostosky, supra, 
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Bellefonte Borough v. DER, 1977 EHB 250. 

In the light of the preceding paragraph and the fact that 

Mr. Hostetler has neither answered the Moti~n nor filed his pre-hearing 

memorandum, we feel we have no recourse but to quash this appeal. We are 

mind£ul of the following additional facts, however: 

1. This Board is a part of DER for budgetary and 

other a~inistrative purposes. 

2. Filings of Appeals with D~ rather than with this 

Board have occurred in the past (vide Rostosky and Bellefonte, supra). 

3. Because the Bureau of Litigation office in Harrisburg 

is only a few blocks from this Board's office, the failure to comply with 

Rule 21.52(a) might have been avoided--even for a filing with DER as late 

as the 29th day-~had DER's Bureau of Litigation promptly checked with this 

Board to ascertain whether we had received Mr. Hostetler's Notice of Appeal. 

4. Rule 751 of the Rules of Appellate Procedure, and 

42 Pa. C.S. 5103(a) give statutory authority to the modern view that a party 

who files an otherwise timely appeal in the wrong tribunal should not for 

that reason alone be barred from presenting his case. 

I 

5. This modern view has received support in recent court 

decisions. Kim v. Heinzenroether's Estate, 37 Pa. Cmwlth. 328 (1978), 

390 A.Zd 874 (1978), Commonwealth v. Carter, 36 Pa. Cmwlth: 574, 389 A.2d 

241 (1978). 

Because of these facts, the precedential value of past rulings such 

as Rostosky and Bellefonte, supra, may bear re-examination, especially under 

circumstances wherein--unlike the instant action--the appellant manifests a 

sincere intention to pTosecute his appeal. 
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ORDER 

AND NOW, this 22nd day of April, 1982, the Connnomvealth' s Motion 

to Quash the appeal is granted, and the appeal of Samuel Hostetler, at 

EBB Docket No~ 82-024-G, is dismissed. 

DATED: April 22, 1982 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Mr. Samuel Hostetler 

ENVIRO~~ENTAL HEARING BOARD 

d(/ . / u7/_ t /) 

;/l/ f-'Ji-?J-t-~>+ /1"7l·0-t t:;-i:/; 
DENNIS J. HARN.):SH 1 

' 

Chairman 

~~~(~ 'ANTHONYJ:zULL~· 
Member 

EDWARD GERJUOY 
Member 
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-. .. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

TIDRDFLOOR 
HARRISBURG,PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 82-046-H 

and FREDA L •. LUDWIG, Intervenor 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
PEI'ITION TO INI'.ERVENE 

The above-captioned matter arises fran DER 1 s denial of Al Hamil ton 1 s 

mind drainage application 178D0158 covering a site located in Lawrence Township, 

Clearfield County. 

On .Ma;rch 26, i9B2 the bOard received fran Freda L. LudWig a petition 

to intervene in the abovt=-captioned matter. This petition allt=ged that Freda L. 

Ludwig is the owner of two parcels of real estate located in Lawrence Township, 

Clearfield County canprising part of the site covered by the Al Hamilton applica-

tion. Petitioner further avers that she has an econanic interest in the instant 

rca.tter in t.."lat if a mine drainage pennit covering the said Lawrence Township site 

is not issued to Al Hamil ton, petitioner will cease receiving inccrne fran Al 

Hamilton (presumably pursuant to a coal lease). DER has answered and opposes 

the instant petition. 
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In line with this board's p::>licy liberally to grant intervention to 

parties having substantial, i:rrnediate and direct interests in the outcome of 

matters before this board we shall grant the instant petition notwithstanding 

DER's objections but we agree with DER that petitioner's participation should 

be limited to the presentation of evidence supporting the avennents set forth in 

paragraph 3 of the petition. 

ORDER 

AND NOW, this 25th day of May, 1982, petitioner's petition to intervene 

is conditionally granted. Petitioner may present relevant, material and canpetent 

evidence which is otherwise legally admissable directed to the matters set forth 

in paragraph 3 of the petition. 

cc: Bureau of Litigation 
Stanley R. Geary, Esquire 
William C. Kriner, Esquire 
Freda L. Ludwig 

DATED: May 25, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787:3483 

BCX;ER E. GERHARl' AND GERHART R0.2ID 
l-1AT.ERIAIS I INC. 

Docket No. 82-093-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPll'ITON AND ORDER SUR 
DER Is I-DI'ION TO DISl..fiSS 

On or about F~ruary 23, 1982 DER issued an administrative order to 

Roger E. Gerhart and Gerhart Road 1-'Jaterials, Inc. (hereinafter collectively, 

Gerhart). Gerhart received said adr.rin.istrative order on Febnlal:y 25, 1982 as 

evidenced by return receipt card no. 484959. 

Gerhart filed the. instant appeal from said order on Harch 31, 1982, . 

which is nore than thirty days from the date it received said order. In fact,. 

the appeal was filed only two days later than the last day for appeal pursuant 

to our rules (25 Pa. Code §21. 51) which was Harch 29, 1982. 

On or about April 7, 1982, _ DER filed a notion to dismiss Gerhart's 

appeal on the basis of Gerhart's failure to comply with 25 Pa. Code §21.52 (a). 

Pursuant to ari agreerrent between counsel Gerhart. was to have filed 

an answer to DER' s notion on or before April 19, 1982. HCMever, as of the date 

of this order the boar~ has received neither an answer fran Gerhart or a request 

for a continuance of time within which to file suCh an anS'i.ver. 
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The ooard does not look with favor upon notions to dismiss based upon 

untimeliness especially where the appeal was filed only two days late; we feel 

that it is our duty to hear appeals rather than to dismiss them. Nevertheless, the 

law on this subject as handed down by Comronweal th Court is clear. According to 

inter a'lia.3 Rostosky v. CorrorzonweaZth~ DER, 26 Pa .• Carrmonwealth Ct. 478, 364 A.2d 

761 (1976) we simply have no jurisdiction over tardy appeals absent a sho.ving 

which would support an appeal nunc pro tunc and therefore we are unable to exercise 

discretion in the Gerhart • s behalf. 

ORDER 

AND ~, this 27th day of May, 1982, the appeal filed at the instant 

caption is dismissed. 

cc: Bureau of Litigation 
Michele Straube, Esquire 
Kent D. Mikus, Esquire 

DATED: May 27, 1982 

ENVIRONMENTAL ilEARING BOARD 

Member 
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APOLLO CORPORATION 

v. 

·- .. ...,· 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17 J OJ 
(717) 787-3483 

Docker No. 81_130-G 

... 
COMMONWEALTH OF. PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINIO~ AND ORDER SUR 
NOTICE OF STAY PENDING BANKRUPTCY REORG~~IZATION 

On January 19, 1982, the Board held a hearing on the above-captioned 

matter, which involves Apollo's appeal from a DER Order forfeiting an $11,500 

surety bond posted by Apollo. On or about April 7, 1982, the hearing examiner 

decided the forfeiture should be affirmed, and commenced preparing an adjudica-

tion explaining the bases of this- affirmation. On April 16, 1982, when this 

adjudication largely had been completed, the Board received a letter from 

counsel for the-Debtor-In-Possession, advising the Board that on March 25, 1982, 

the Apollo Corporation had filed a Voluntary Petition for Reorganization under 

Chapter 11 of United States Code T~tle 11, in the United States Bankruptcy Court 

for the Western District of Pennsylvania at Docket No. 82-1030. This letter 

further advised the Board that a ~otice of Stay in Proceedings had been fileq 
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·~. 

with the Bankruptcy Court enjoining the Appellee (DER) from various acts, 

including continuation of legal proceedings or attempts to recover prior 

claims against Apollo. 

By April 26, 1982, the Board had completed the aforesaid 

adjudication. In the meantime, on May 3, 1982, this Board received DER's. 

Answer to the Notice of Stay in Proceedings. DER argued that it was not bound 

by the stay, and asked this Board to issue an Order stating that the instant 

proceedings are not stayed. The Board is convinced by DER's arguments, which 

cite holdings by the Commonwealth Couit and this Board itself, as well as by 

the United States District Court for Western Pennsylvania. Commonwealth v. Peggs 

Run Coal Company, 55 Pa •. Cmwlth 312, 423 A.2d 765 (1980), Southwest Pennsylvania 

Natural Resources, Inc. v. DER, EHB Docket No. 81-001-H, adjudication issued 

March 11, 1982, Zacherl Coal Company, Inc. et al. v. J. Edward Smith et al., 

Civil Action No. 81-22 ERIE (March 17, 1981), Memorandum Opinion by the Honorable 

Judge Gerald J. Weber. 

However, we see no reason to issue the order DER requests, because 

the Notice of Stay enjoins DER, not this Board, and because Apollo has not 

formally requested us to honor the stay even though only DER is enjoined. In 

any event, under the instant circumstances it would be unseemly for this Board 

to interpret an order issued by the ~nited States District Court in a case over 

which that Court retains jurisdiction. Therefore we merely reaffirm our previous 

adjudication and associated order in this matter. We order Apollo to pay DER 

the value of the forfeited bond, believing this order is within the law. It is up 

to DER to enforce this order. 
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0 R DE R 

AND NOW, this 2nd day of June, 1982, this Board's Order of April 26, 

1982 in this matter is reaffirmed; in particular, Apollo is ordered to make 

ful~ and prompt payment to DER of $11,500, the face value of.surety bond 152E5130. 

cc: Bureau of Litigation 
Michael J. Henny, Esquire 
Diana Stares, Esquire 

DATED: June 2, 1982 
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ENVIRONMENTAL HEARING BOARD 

~ ' 
EDWARD GERJUOY '~ 
Member 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG,PENNSYLVANIA 17101 
(717) 787-3483 

GEORGE CM.fi?BELL 1 et al. Docket No. 81-052-H 
and 

81-053-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF. ENVIRONMENTAL RESOURCES 
and LYNCOIT CORPORATION 1 Pennittee 

OPINION AND ORDER SUR 
<n·1H:>Nvm:Ar.1IH' s PEI'ITION FOR RECONSIDERATION 

Fran October 10 1 1979 through January 28 1 1981 1 DER issued a nur.lber of 

letters to Lyncott Corporation which was then operating a solid waste disposal 

area located near New r.ulford in Susqueh.annq. County. These letters constituted 

DER approvals of various so-called waste streams which· were deposited at the said 

disposal area. 

As the debate over the Nev1 I·ti.lford site intensified first the Susquehanna 

County Board of Ccmnissioners and then the individual instant appellants filed 

appeals frar:t said waste stream approvals with this board. These appeals and a 

number of related appeals concerning the san1e site have cons~ a considerable 

portion of this board's energies over the last year and one half. These pro-

ceedings have included frontal assaults on nrultiple fronts, retreats and counter-

attacks including repeated atten1pts by the permittee of the site (sometimes joined 

by DER} to d.i_smi:ss the appeals of the instant appellants as \vell as Susquehanna 

County. 
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·One such atterrpt· resulted in the Opinion and Order issued by this board 

on October 6, 1981, which Order denied the pennittee's notion to dismiss the 

instant appeal on the grounds of untimeliness.· On October 26, 1981, DER petitioned 

the board to reconsider its October 6 order citing alleged inconsistency between 

the October 6, order and adjudications of the board in Stanley· Vernovage v. DER, 

EHB No. 78-122-W (June 1, 1979) and Samuel E. and Lois F. Shull v. DER~ et al., 

EHB Docket No. 75-090-W (April 22, 1979) . The board granted reconsideration be-

cau5e the said adjudications had not been presented to it during its deliberations 

op. the notion to dismiss and had not been independantly considered by the board. 

The pennittee and appellants have briefed the issue of the applicability of the 

said adjudications to the instant matter and DER has advised the board that it is 

relying upon the pennittee's brief. 

Upon consideration of the said briefs and a thorough reading of the adjudi-

cations, the board has concluded that the result reached in its October 6, 1981, 

Opinion should not be altered. As a starting ·:point it must be noted both Shull~ 

supra and Hernovage~ supra, dealt with a set of regulations which has been super-
''1·-

seded by the regulations. governing the instant action. The October 6, 1981 Opinion 

construed §21.52 of the present rules of this board while the cited adjudications 

discussed §21. 21 of the old rules. A comparison of §§21. 21 and 21. 52 derronstrate 

marked differences. 

To be fair, however, §§21. 21 (a) and 21. 52 do contain sane similar language 

at the relevant :point. Both sections 21.52 and 21.21 (a} specially· call for the 

appeal period to begin within 30 days from receipt of written notice yet this board, 

at least in Ve:rnovage, supra chose to allow actual· notice plus publication of 

written notice in the Pennsylvania Bulletin to substitute for written notice specifi-

cally directed to the appellant therein. 
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Vernovage~ supra and Shutz~ supra struck a fair balance between the rights 

of permittees and those who would content DER-issued pennits. Since §21.2l(a) did 

not provide that publi,cation in the Pennsylvania Bulletin iniated the 30-day appeal 

period there was, at the time of Vernovage~ supra and ShuZZ~ supra no simple and 

clearly effective manner in which to te:t:minate the appeal per;i.od. A pennittee would 

and in the above cases apparently did, provide actual notice to nearby landowners 

but unless this notice was considered to be the equivalent of a written notice from 

DER the appeal period would still run. 

Under §21.52 (a), by contrast~ publication of notice in the Pennsylvania 

Bulletin begins the 30-day appeal period against all third parties. We believe 

that in §21. 52 (a) the Environrrental Quality Board (:EX2B) struck a careful balance 

between the interests of. penni ttees and third party appellants. As the proposed 

amendment to §21. 21 published at 4 Pa. Bulletin 2553 derronstrates the :EX2B eould 

have provided that the 30-day appeal period was corrmence to run fran actual notice. 

This they did not do and we are reluctant. (and probably unable) to add language 

to our rules which the :EX2B chose to delete. 

ORDER 

AND NCM, this 2nd day of June, 1982, DER' s notion for reconsideration is 

denied, Lyncott and DER are directed to comply with the board's pre-hearing order :No. 

1 within 30 days from the date of this order. 

DATED: June 2, 1982 

- 396 -



HOWARD W. !•IINNICH 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 82-04 7-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and NORI'HERN YORK COUNTY REGIONAL JOll-n' SEWAGE 
AUTHORITY 

OPINION AI:ID ORDER SUR DER 1 S 
!•DI'IONS TO DISJ:..U:SS AND FOR SANCTIONS 

On January 16, 1982, DER published a "state Hunicipal Discharge Inven-

tory of Municipal Sewage Construction Needs" (inventory) in the Permsylvania 

Bulletiri; 12 Pa. Bull. 313. - Accoi:"ding to the notice 'i.'lhich accanpani.ed it, this_ 

inventory did not constitute a priority list for award of construction grant nmds 
but rather the inventory was to be used by DER in preparing such an annual project 

priority list. Indeed, DER 1 s stated purp:>se in publishing the inventory was to 

. solicit input from rLIUilicipalities and other interested parties \>lith regard to- the 

projects on this list. 

T"ne appellant, on February 16, 1982, filed an appeal from DER 1 s place-

r.ent of the Nortl1ern York County Regional Joint Sewage A,uthori ty Project on the 

said inventory, and DER 1 s assignrrent of total rating points and priority status 

to this project. 
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On or about March 10, 1982 DER filed a rrotion to dismiss the instant. 

appeal as well as brief in support thereof. This board notified ?tppellant 1 s 

counsel of its receipt of said rrotion and brief and ordered appellant to file 

an answer on or before March 22, 1982. Appellant 1 s response was not submitted 

to the board until April 9, 1982 follawing a. DER letter requesting that the as-

sertions of its rrotion to dismiss be accepted as true. On this basis DER has filed 

a rrotion for sanctions requesting that appellant 1 s response to DER 1 s rrotion to 

dismiss be stricken. 

Because we are granting DER 1 s rrotion to dismiss in spite of appellant's 

response thereto, we do not feel it necessary to rule upon DER' s rrotion for sanctions. 
' 

Similarly, we do not feel that it is necessary to go beyond the first argt.:JIIent 

set forth in DER 1 s rrotion and therefore we will refrain from ruling upon DER' s 

justiciability and s~ding argt.:JIIents. 

It is clear to us that the action appellant has attempted to appeal in 

the instant action is not a final action of DER nor does it affect the. personal 

or property, rights, privileges, irrmunities, duties, liabilities or obligations of 

the appellant. Indeed, appellant's response ignores the stated distinction between 

the published inventory and a project priority list but argues why a project priority 

list may be an appealable action. Appellant 1 s other argument merely emphasizes 

that the inventory in question is not a project priority list. 

The case law cited by DER, including, but not limited to, Standard Lime 

and Refractories Company v. DER, 2 Pa. Ccmronwealth ct. 424, 279 A.2d 383 (1971) 

and CommonliJeaZth3 DER v. NeuJ Enterprises Stone and Lime Company3 Inc., 25 Pa. 

Co:rrm:>nwealth Ct. 389, 359 A.2d 845 (1976) supports the proposition that only 

final DER actions which affect those rights listed above properly cone within the 

jurisdiction of Ws board. 
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ORDER 

AND NOW, this 2nd day of June, 1982, DER 1 s notion to dismiss is granted 

and appellant 1 s appeal is dismissed. 

DATED: June 2, 1982 
~~ ~ 

cc: Bureau of Litigation 
Robert W. Adler, Esquire 
Thomas W. Scott, Esquire 
Harry L. MCNeal, Jr. , Esquire -
Jack Stover, Esquire 

. [;L_; : /JrJ 
EDWARD GERJUOY 
Member . 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

TOWNSHIP OF HARRISON 

Docket No. 82-092-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

On March 31, 1982, the Township of Harrison, hereinafter "Appellant", 

filed an appeal from an Order directed to Appellant by DER, dated March 9, 1982. 

Said Order, inter alia, ordered Appellant to submit a supplement to its Official 

Sewage Facilities Plan (hereinafter the "Plan"), to provide_sewage disposal 

service to meet the needs of a proposed Village Green development (hereinafter 

the "Development"). The Order found that the Development was to be constructed 

by the National Development Corporation ("NADCO"), which on June 17, 1981 had 

received a building permit for the Development from Appellant. Paragraph 3 of the 

Order stated that the aforesaid supplement to Appellant's Plan: 

shall provide for the furnishing of capacity in the 
Township's existing sanitary sewage system. to accommo
date the flows to be generated by the development, or, 
in the alternative, shall allow the utilization of the 
aerated detention facility which has been proposed by 
NADCO. 
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On May 14, 1982 DER wrote NADCO, stating: 

The plans and specifications which your engineer submitted 
for the proposed aeration detention facility have been reviewed. 
We have no objection to the construction of this facility as 
proposed. 

Please note that we are not issuing a permit for the facility 
because it will be privately owned by NADCO who will be responsi
ble for the maintenance, operation, and safety of the proposed 
facilities. 

On June 7, 1982, Appellant filed an Amendment to its original Notice of 

Appeal, protesting the action taken by DER in its May 14, 1982 letter to NADCO. 

Shortly thereafter, the Board received from NADCO a Motion to Quash Appellant's 

Appeal, together with a Motion (presureably in the alternative) to Expedite 

Disposition of the.instant Appeal. The Motion to Quash alleges that Appellant 

has failed to comply with the requirements of this Board's rules and regulations. 

According to NADCO, Appellant did not serve a copy of its March 29, 1982 appeal 

upon NADCO, thereby failing to perfect its March 29, 1982 appeal in the fashion 

required by 25 Pa. Code S21.52(b). The Motion to Quash also claims Appellant 

lacked standing to bring its appeal. 

With respect to NADCO's Motion to Quash, the Board notes that Appellant 

the Township of Harrison was the direct recipient of DER's March 9, 1982 Order, 

and therefore certainly had standing to appeal that Order. Moreover, Appellant's 

appeal from an Order directed to Appellant does not obviously constitute an appeal 

from an "app~oval" which, under the terms of 25 Pa. Code §21.52(b), would requir~ 

Appellant to have filed a copy of its original Notice of Appeal with NADCO. There-

fore NADCO's Motion to Quash is rejected, for the present at any rate. Should 

NADCO be able to reinstitute this Motion, (see infra), the Board's ruling will be 

guided by its holding in Czambel v. DER, 1980 EHB 508. 

- 401 -



The Board further notes that NADCO's standing to raise the Motion to 

Quash and the Motion to Expedite Disposition of the Appeal is dubious. NADCO 

has not been made a party to this instant Appeal; NADCO has not petitioned to 

intervene; NADCO has not convinced the Board that it has the right to expect 

service of a copy of the Notice of Appeal under 25 Pa. Code S21.51 (f)(3). 

Therefore the Board will not presently rule on NADCO's Motion to Expedite. 

However, the Board does note that it is reluctant to accelerate disposition of 

the instant Appeal, which involves issues only indirectly related to NADCO's 

economic interests but of very considerable direct importance to the residents 

of Harrison Township. In particular, paragraph 1 of the Order states: 

1. On or before March 22, 1982, the Township shall 
submit to the Department a written p1an, ••• setting forth 
the actions the Township intends to take to reduce the 
hydraulic overload upon its sanitary sewage system and to 
eliminate any future occurrence of basement flooding. The 
plan shall include, a schedule ••• 

Consequently the Board--though sympathetically aware of financing problems if 

resolution of this Appeal is not achieved very soon--doubts that NADCO's argu-

mentswilljustify measures preventing Appellant from developing its case in an 

orderly unhurried fashion, including completion of discovery (which Appellant 

already has begun, with Interrogatories and a Request for Production of Docum.ents 

directed to DER on June 4, 1982). 

We now turn to Appellant's Amendment to its original Notice of Appeal. 

It is not clear to this Board that DER's May 14, 1982 letter, which explicitly 

stated it was not issuing a permit and merely informed NADCO that DER had no 

objection to construction of the facility, was an appealable action under 

25 Pa. Code§g21.2(a) and/or 21.51(f)(3). If this action by DER is appealable, 

then NADCO would be a required recipient of a copy of the Notice of Appeal under 
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25 Pa. Code~21.51(f). As discussed supra, NADCO alleges it was not served with 

a copy of the original Notice of Appeal. 

Therefore the Amendment is rejected. If Appellant wishes to appeal 

DER's May 14, 1982 letter, it is advised to file a new appeal, properly served 

on all required parties. There~ter, if the new appeal is not quashed, a MOtion 

to Consolidate this new appeal with the instant Appeal at Docket No. 82-092-G 

may be in order and will be duly considered by the Board. Because the procedural 

situation is complicated, the Board will regard Appellant's Amendment as a 

~keleton appeal and permit the new appeal, if promptly filed, to relate back to 

the June 7, 1982 filing date of the Amendment. The Board believes this ruling 

will be fairest to all parties concerned, is in the interests of justice, and 

is consistent with the intent of 1 Pa. Code~31.2. 

* * * * * * 
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0 R DE R 

AND NOW, to wit, this 15th day of June, 1982, it is hereby ordered 

as follows: 

1. NADCO's Motion to Quash the instant appeal and NADCO's Motion 

to Expedite Disposition of the instant appeal are rejected, without prejudice 

to NADCO's rights to renew these motions should NADCO be able to demonstrate 

it should be made a party to the instant appeal. 

2. Appellant's Amendment to its original Notice of Appeal is 

rejected, without prejudice to Appellant's right to incorporate this Amendment 

in a new independent appeal; should such a new appeal be filed, itsfiling date 

will relate back to June 7, 1982, the filing date of the proposed Amendment .• 

cc: Bureau of Litigation 
Linda H. Jones, Esquire 
Michael Ar~h, Esquire 
Joel P. Aaronson, Esquire 

DATED: June 15, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

IDBERI' J. JOHNS'ICN 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 82-008-M 

OPINICN AND ORDER 

By notice dated D:cernber 7, 1981, the :auieau of Mining and Reclamation 

of the IE~t of Environmental resources (DER) ·advised Robert J. Johnston 

(appellant) that because of his failure to oorrect violations and to reclaim the 

area affected in ~e G?urse o;f surface mining operations on Ieclc~rna:~:ion . Project 

No. 464 located in Allegheny Township, Butler Count-y, Pennsylvania, appellant's 

surety bond No. B-11505, executed June 14, 1977 in the amount of $20,000.00 with 

Selected Risks Insurance Conpany was forfeited. 

On January 7, 1981 Johnston filed an appeal with this Board alleging, 

inter alia, that the violations had been satisfied and the project had not been 

abandoned. 

By notice dated January 12, 1982 this Board requested that appellant file 

a pie-hearing I'ie.'!Drandum on or before March 29, 1982. Upon failure of appellant to 

file the :mennrandum by March 29, 1982, a notice dated May 12, 1982 was sent to ap

pellant, and was received by a· representative of appellant ori May 24, 1982 advising 
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of appellant's failure to file the requested pre-hearing rrerrorandun, and that sanctions 

may be .imposed if appellant did not file his pre-hearing rrerrorandun an or before Jme 

1, 1982. 

Appellant has not responded to the Board's notices of January 12, 1982 and 

May 12, 1982. 'Ihe record in this matter reveals that Selected Risks Insurance Corrpany 

was notified by certified mail of the action being taken by DER, but this Board has not 

received any correspondence from said in this matter. 

Under the provisions of §21.124 of the rules of practice and procedure of 

this Board, sanctions may be .imposed upon a party for 11 
••• failure to abide by a Board 

order .•• 11
• One such sanction authorized is dismissal of an appeal for failure to abide 

by a Board order. 

Appellant has, in this appeal, failed and refused to abide by this Board's 

orders to file a pre-hearing It'IE'!IDrandun. On two occasions this Boaid has issted orders 

to appellant and on roth occasions the appellant has failed and refused to respond. 

While we are reluctant to enter a final ruling without the benefit of a full hearing on 

the nerits which would afford a. party anple op]?9rtunity to present his case, we shall 

not tolerate a consistent refusal on the part of a party to confo:r:m to the standard re-

quired in the prosecution of appeals before this Board. 

Accordingly, the appeal of lbbert J. Johnston, at EHB Ibcket No. 82-008-M is 

hereby dismissed. 

ORDER 

AND NC:W, this 17th day of June, 1982 the appeal of Robert J. Johnston, at EHB 

IO:k.et No. 82-00 8-M is dismissed and stricken. 

DA.TED: June 17, 1982 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
R:>bert J. Johnston 

ENVIO~ HEARING IDARD 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

PENNSYLVANIA MINES CORPORATION Docket No. 82-132-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BARRY D. ElliSIG, Penni ttee 

OPmiON AND ORDER 

Weli -Drilling and Coal r-1i.ning 
Act 52 P.S. §2101 et seq . . 

SUR PEI'ITION FOR SUPERSEDEAS 

T'ne ?epartrnent of Environmental Resources (DER) has granted Barry D. 

Einsig {Einsig) a pennit to drill a gas well {the Yeager Weil) on the surface 

property of J. L. Yeager in M::>ntgcme:ry· Township, Indiana County, ~eJ1?5Ylvania. 

This well will penetrate subsurface coal seams owned by the Pennsylvania Hines 
. . 

Corporation (PM:). PI-C has appealed issuance of the ·pennit, and has petitioned 

for a supersedeas as well. . :Mter two days of testim:::my at hearings in the 

supersedeas petition, the parties--in view of the need, amplified below, for a 

rapid decision on tl1e petition--agreed they would forego briefs and merely present 

oral argurrents on whether or not supersedeas should be ·granted. Oral argument 

was cc:xrpleted June 17, 1982, and the transcript thereof was received by the board 

on June 18, 1982. The board now rules with equal dispatch, having reviaved the 

oral argument transcript, the parties' legal citations and the hearing examiner's 

notes on the evidence presented. 
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FACTS 

The relevant facts are as follows. IM: operates the presently active 

Greenwich Collieries No. 1 Mine (the Mine). Although the Mine's operations today 

are sc:ma 9000 feet and 5 years away from the location of the Yeager Well, never

theless projected entries and routes into the coal rmderneath the Yeager property 

already have been mapped by PM:; m:>veover, such long range planning is desirable for 

efficient use of the available capital and natural resources. PM: is primarily 

concerned about-and confined its evidence to--the effects of the Yeager Well on 

J?M:'s projected mining operations in the so-called Upper Free:port coal seam (the 

seam) , which in the neighborhood of the Yeager Well lies about 350 feet below the 

surface. Under the Gas Operations .Well-Drilling Petroleum and Coal Mining Act, 

52 P .S. §§2101 et seq. (the Act) , the presence of the Yeager Well will require PM: 

to leave a pillar of coal around the well shaft, 52 P.S. §2201 (b); PM: estimated, 

without challenge, that it would have to leave a square pillar 160 feet on a side, 

thereby renoving from the s.eam approxi.ma.tely 8000 tons of coal it otherwise would 

be able to mine. Furthemore, the presence of this pillar will prevent PMC fran. 

following its original plan of using longwall mining in the vicinity of the Yeager 

Well; longwall mining, PM: asserts (again without challenge) is safer than conven

tional mining and enables the operator to exhaust a higher percentage of the coal 

in the seam than is :possible by conventional mining. 

The just-described effects of the Yeager Well in mining operations are 

those which could result if the Yeager Well stood alone, with no gas wells in its 

neighborhood. Actually there already are 111 gas wells in the extensive seam area 

PMC is plamrlng to rnine during the next 5 years; the Yeager property covers just a 

small :portion of this extensive area. Each of these already existing wells also 

requires a protective coal pillar, and the gas pipelines from these wells require 

- 408 -



additional pillars. As a result, longwall mining probably already has beccme 

inpractical. in the mining area containing the Yeager Well. Indeed, it is 

questionable (according to PM::'s own witness, Mr. Foreman) whether the Mine is 

woi:th · exploiting even by conventional mining techniques; Mr. Foreman believes the 

coal field beca!l'E a poor risk for capital invest:Irent after about 50 wells had been 

drilled. There was evidence that even :J?M:'s present mining operations, away from 

the gas wells, are unable to produce coal at; costs which are canpeti ti ve in today' s 

market.·· 

It happens that the already-drilled wells have been spaced about 1000 feet 

apart; this spacing preserves the possibility of reasonably efficient mining, ac:-

cording to PM::. Hooever, there is no statute· or regulation which requires the 1000 

feet spacing, ''Or any minimum spacing between gas wells. . The Yeager Well will be 

an "offset" well, not in the regular 1000 f90t spacing grid occupied by the 

previous wells; the Yeager Well will be 50Q-600 feet fran a neighboring already

drilled well. , According to :R-C, this offset feature of the Yeager Well will re

quire even thiCker pillars (along the line between the Yeager Well and its nearest 

neighbor) than the 160 feet previously quoted, and will in other ways make coal 

mining even npre hazardous and less econanical than if. the Yeager Well were placed 

1000 feet fran other. wells. 

As legal basis for its appeal, PM:: cites the Act. 52 P.S. §2202 (a)· of 

the Act gives the mine operator (in this case PM:) the right to file objections When: 

" ... the well when drilled or the pillar of coal 
about the well will, in the opinion of the coal 
qvmer or operator, unduly interfere with or 
endanger such mine. " 

When the mine operator has file.d objections to a proposed well site, DER is required 

to seek an agre€!TIE!Ilt-between the mine operator and the proposed-well operator--on 

an alternative site, 52 P.S. §2202 (b). If the mine operator and well operator cannot 

c::arre to an agreement, then DER is empowered to: 
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" ..• detennine a location on such tract of land as 
near to the original location as possible where, 
in the judgment of the divi_sion, the well can be 
safely drilled without unduly interfering with or 
endangering such mine. " · · 

In the instant matter, :PM:: objected that Mr. Einsig's originally proposed 

loCation would "unduly interfere with or endanger" the ~.fule. Mr. Einsig attempted 

to meet :PM:: 1s objections by noving his proposed well fran its original location; he 

noved the well to the boundary of the Yeager property, along the direction (fran 

the original site) Mr. Einsig :thought :PM:: favored. However,· PM:! would not approve 

this new site; Mr. Einsig could not nove past the boundary of the Yeager pro:perty 

because he had no drilling rights in the adjoining property. Thereupon DER, acting 

pursuant to 52 P.S. §2202 (b), detennined that the well could be drilled at the new 

site "without unduly interfering with or endangering" the Mine, and granted Mr. 

Einsig his pennit to drill the Yeager Well. Fran the evidence presented at the 

hearings, it is doubtful that PM:! would have been: willing to approve Mr. Einsig 1 s 

proposed well even if he could have noved across the boundary· of the Yeager.pro:perty; 

there is no site anywhere in .the vicinity which would keep the well fran being an 

"offset", of the sort to which PM:! so strenuously objects. 

PM::! cl~, for reasons described supra, that the Yeager Well--in the 

language of 52 P.S. §2202 quoted above--will ·unduly interfere with or endanger the 

Mine; therefore, PM:: urges, it was an abuse of discretion for DER to approve the 

permit. Mr. Einsig, w:hose lease to the Yeager property expires on July 1, 1982, 

seeks a swift· resolution of this matter; he stated he would begin drilling by 

June 25, 1982 unless the .board ordered a su:persedeas of his :per.mit. PM:! seeks a 

supersedeas on the grounds that the hann to the mine, Qnce the Yeager Well is 

drilled, will be irreparable. The thesis that the ha.nn to the :mine will ~ irreparabl1 

was not challenged in the hearings; the gravity of the ha.nn was a subject of dis-

pute as further· discussed infra. These cOnsiderations--that Mr. Einsig 1 s lease will 

expire July 1, 1982 and that the harm to the Mine will be irreparable--have led the 
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parties to agree to an expedited ruling on the supersedeas petition, based on 

oral argument (and transcript thereof) and the hearing examiner's notes concerning 

the testirrony, without briefs or the transcripts of the testim:>ny. 

DISCUSSION 

The board's rules state in 25 Pa. Cbde §21.78: 

11 (a) The circUmstances under which a supersedeas 
shall be granted, as .well as the criteria for the grant 
or denial of a supersedeas, are matters ·of substantive 
camon law. As a general matter, the Board will inter
pret said substantive Carm::>n law as requiring consider
ation of the following factors: 

(l) irreparable hann to the petitioner 

(2) the likelihood of the petitioner's pre
vailing on the merits; and 

(3) the likelihood of injury to the public. 

()::>) A supersedeas shall not issue in cases where 
. _ nuisance or significant · (IIDre than de minimis) · pollution 

or hazard to health or safety either exists or is threatened 
durin~ the period when the supersedeas would be in effect. 11 

The parties and this board agree that neither the granting nor the with

holding of the ~sedeas will threaten even de minimis· injury to the public during 

the years before the Mine reaches the seam in the vicinity of the Yeager property; 

certainly thei:e will be no threat during the period of time needed to render a 

decision on the rreri ts of this appeal. Therefore this board's ruling on. the 

supersedeas petition can be based solely on a balance of factors (1) and (2) quoted 

supra. We have weighed these factors, and rule that the petition for supersedeas 

is dismissed, for the reasons which follow. 

Although the hann to the petitioner will be irreparable, as explained 

above, petitioner has not net his burden of shCMing he will suffer significant hann. 

On PM:'s own evidence, the Mine neverma.y be extended to the vicinity of the Yeager 
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Well, because of the mining difficulties engendered by the 111 wells already . in 

being; · in this event, PM: will have suffered no h.ai:m fran the drilling of the well 

number 112, the Yeager Well. If the Mine is worked, it is highly unlikely that the 

decision to use conventional mining rather than the rrore efficient (higher percentage 

of coal recovery} longwall mining method will depend on the fact that the Yeager 

Well has been drilled. J?M:; argues that the offset Yeager Well is akin to the· straw 

that broke the camel's back. In other words, I'M:: wants the board to believe that 

drilling the Yeager Well will cost PM: the entire coal. field containing the other 

111 wells. I'M:: presented considerable evidence along this line at the hearing, and in 

oral argument its counsel stated: 

11What is at stake here is the loss of the 
energy potential of over 8,000,000 tons of coal, 
substantial revenue to. the cornnunity in which appellant, 
Pennsylvania Mines Corporation's facilities, mine facili
ties, are located, and ultimately the jobs of a thousand 
miners ... 

We are unconvincedi however, that loss of the energy potential of the entire 

. ' 
coal field of 8,000,000 tons ever could be ascribed to the digging of the single 

additional Yeager Well, which can be isolated fran the rest of the Mine by a pillar 

containing 8,000 tons of coal. We are equally unconvinced that the Yeager Well could 

be blamed for the loss of the jobs of a thousand miners, even if PM: had standing 

to raise this issue, which we doubt. Strasberg Associates v. Newlin Township, 52 

Pa. Crrwlth. 514, 415 A.2d 1014 (1980}, Campbell v. DEB, 39 Pa. Crrwlth. 624, 396 . 

A.2d 870 (1979}, Helen Mining v. DER, 1979 EHB 92. We do agree that the loss of 

the profit fran mining 8,000 tons of coal would be h.annful to :EM:, but--even if it 

were unquestioned that in the next five years I'M:: will be mining the seam in the 

vicinity of the Yeager Well--we are reluctant to regard this purely econcmic h.ai:m 

as gro\u:lds for a supersedeas, in view of the fact that the Legislature, in passing 

the Act, plainly conterrplated and apr::roved the requirement that coal pillars be left 

around drilled gas wells, 52 P.S. §2203 (b). 
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We also do not believe petitioner has net his burden of showing his 

appeal is likely to prevail on the nerits. We see very little likelihood petitioner 

can prevail on the nerits. ArgumentS very s:imi.lar to these presented by .PM: were 

thoroughly examined and rejected by this board in HeZ.en Mining_, supra. In HeZ.en 

Mining the board did <]rant a supersedeas staying the drilling of a gas well, ·pending. 

the adjudication of the mine operator's appeal of the penni.t. But after a full 

hearing on the nerits, ·the board'·s adjudication dismissed the appeal. As in the 

instant appeal, the mine operator in HeZ.en Mining .. argued that the Well would "unduly 

interfere with or endanger" his mine by forcing him to use conventional mining 

teclmiques in the ·vicinity of the ·coal pillar surrounding the well. . Our resi?Onse 

to. this argument in HeZ.en Mining remains apposite here: 

·· "In Pennsylvania, mining arOllild producing or 
inactive gas wells is a fact of life for the mining 

. industry ••• No· one contends that mining should be 
prohibited in the area of these wells because they 
preclude the use of shortwall mining (which like 
longwall mining is claimed to be nore ·efficient and 
less hazardous than conventional mining) • Conventional 
mining is and will eontinue to be the predaninant and 
nos~").mportant nethod of mining ii1 Pennsylvania. It 
would be ~rudent and contrary to the weight of the 
evidence to say that its use will so endanger the nen 
working in the Helen mine that the gas wells which 
would cause its use nrust be prohibited. · (parenthetical 
clause added) ••• 

Helen also contends that the locations of the gas 
wells, because they preclude Helen from using shortwall 
mining at the site of the gas wells, will "unduly inter
fere with" the operation of the Helen Mine ..• 

Again, . conventional mining· .. is the predani.nant nethod 
. of mi:hihg in Pennsylvania ..• We do not believe a gas well, 
because it mandates its Use, can be considered as causing 
undue· interference with the operation of the rniile. The 
Gas Operations Act presupi?Oses that gas wells will be 
drilled in active mines and coal reserves. Its purp:::>se 
is to insure that the gas wells are located at sites as 
ccmpatible as J:X)SSible with the physical layout of a mine. 
However, sane ·interference is expected. we· cannot abrogate 
the drilling of gas· wells in coal seams because shortwall 
mi:ning CarlnOt be perf0nned around the wellS o II 
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PM.:! could not cite any authority which construed the Act's phrase "unduly 

interfere with or endanger" in a ·fashion consistent with I'M:: 1 S claim that the need 

to resort to conventional mining in the vicinity of the Yeager Well was tmdue inter

ference or endange:r:m:nt. PM:: 1 s counsel argued ably that the Act' s disjoint ph:i:ases 

"unduly interfere" and "endanger" must :imply that "undue interference" pertains to 

econanic :impacts on the Mine, but we are not convinced by his argument and he could 

not cite any source which found that such a construction of the Act was consistent 

with the legislative intent. It appears to us that l'M:: 1 s construction of the Act 

would pennit very few or no w~lls to be drilled in active or potentially active mines 

(mines possessing a ''workable coal seam" as defined in 52 P.S. §2102 {4)); the Act· 

plainly does not contemplate any such result .. It is true that the Act originally 

was passed in 1955, before :rrore rrodern non-conventional mining tecl:miques had corre 

into use. Various sections of the Act have been revised since 1955, hcwever, in

cluding arrendrnents as late as 1978 {see 52 P.S. §2502); the Legislature has given 

no indication that its original intentions to penni t gas wells to be drilled and 

to require wells to. be. protected by coal· pillars had been altered by the develop-

nent of non-conventional mining techniques. Forcing the Mine to close could be constn 

as undue interference, but--as we have explained several tiires-on the evidence we are 

not convinced that any future closing of the Mine will be ascribable to the drilling 

of the Yeager Well. PM.:! has urged us to grant a supersedeas, as we did in Helen 

Mining, in order that we may hear the fully prepared testi.Irony on the rreri ts of the 

. appeal 1 but we have heard nothing in Oral argurrent to SUggest :f'M: IS additional teSti

nony at a full hearing on the rrerits would be materially different or :rrore canpelling 

than PM.:! 1 s two days of testi.Irony at the supersedeas hearing. 

PM:: also urges us to hold that the Pennsylvania Constitution's Article I, 

Section 27 requires DER to refuse the pennit because drilling the well necessarily 

will cause the coal reserves of the Ccrmonwealth to be less efficiently exploited, 
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whereas the Yeager Well probably is not needed for full exploration of the gas field; 

in the alternative, if the Yeager Well is needed to fully explore the gas field, its 
. . 

drilljng could be delayed until the coal seam under Yeager 1 s property had been 

mined (this is an argurrent PM: 1 s counsel did not make, but is an obvious irrplica-

tion of his other remarks) • We are sympathetic to this argument because we agree 

that the Cc:::mronweal th 1 s and this nation 1 s energy resources should be efficiently 

exploited. Future generations will pay dearly for our present profligacy. 

However, Article I, Section. 27 reads: 

"The people have a right to clean air, pure water, 
and to the preservation of the natural, scenic, 
historic ana.· esthetic. values of the environment. 
Pennsylvania 1 s public natural resources are the cam
non property of all the people, including generations 
yet .. :to cane. As trustee of these resources, the Can-: 
rronweal th shall conserve and maintain them for the 
benefit of all the people." (Ehphasis added) 

Our reading of Payne v. Kassab, 11 Pa. Crcwlth. 14, 312 A.2d 86 (1973), affi.nred 

468 Pa. 226, 361 A. ~d 263 (1976) , which construed Article I Section 27, gives no 

indiation tha~ Article I Section 27 requires DER to weigh whether privately o,.med 

natural resources are being efficiently explored; nor do the progeny of Payne give 

any such indication. In other words, there is no indication that Article· I Section 

27 was- intended to regard inefficient use of privately CMned coal mines and gas 

fields as environmental incursions affecting all the people, including generations 

yet to care. Under the law as we read it, we cannot tenn DER 1 s refusal to weigh 

the effect of drilling the Yeager Well on the total recoverable energy resources 

fran the coal seam and gas field beneath the Yeager property an abuse of discretion. 

Similarly, as DER argues, we cannot tenn DER 1 s refusal to consider the effects of 

drilling the Yeager Well on PM: 1 s economic well-being an abuse of discretion. There 

is nothing in the Act which charges DER to -take such economic effects of well drilling 

into account; where DER has been required to take economic i.rcpact into account, the 

authority for so requiring has been statutory language (e.g., DER v. Borough of 

- A1t::-



CarZisZe, 16 Pa. Orwlth. 341, 330 A.2d 293 (1974), which involved The Clean Streams 

Law· instruction to consider econc:mic impact, 35 P.S. §691.5(a) (5)). 

PM: urges us to substitute our own discretion for DER' s, as we are 

entitled to do. Warren Sand and GraveZ v. DER, 20 Pa. Cnwlth. 186, 341 A.2d 556 (1975) 

But the board lacks DER' s technical expertise. It seems unwise for us to substitute 

our discretion :ear DER's, therefore, unless we find that DER has abused its dis

cretion. Indeed, relying on Ramey Borough v. DER, 466 Pa. 45, 351 A. 2d 613 (1976) , 

(even though Ramey was concerned with the scope of review for appellate courts, not of 

a factfinding l:xXly like this board) , this ooard previously has expressed its re

luctance to substitute its discretion for that of DER's when DER has not abused its 

discretion. Wi Zmington Tou.mship v. DER, EHB Docket No. 80-166-H (May 22, 1981) • We 

see no reason to alter this conservative policy:of ours, which realistically recog

nizes the ooard's limited resources. Furthenrore, the recent holding in Borough of 

Moosia v. Pennsyl-vania PUC, 59 Pa. Crnwlth. 338, 429 A.2d 1237 (1981) implies that 

if neither the Act nor Article I Section 27 imposes on the board the duty to examine 

the economic impacts of the Yeager Well drilling on the private parties involved in 

the dispute, then it would be an abuse of discretion for the board to base its adjudi

cation in this matter on such impacts (see also Community CoZZege of DeZaware County 

v. Fox, 20 Pa. Crnwlth. 335, 342 A.2d 468 (1975)). 

In sum, we feel that in asking us to substitute our discretion for DER's 

and to sustain PM:' s appeal on the merits, PM: desires this ooard to reach a policy 

decision the Legislature has ~ unwilling to make. This board, with its limited 

powers, cannot reach that far. 
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ORDER 

AND lm', this 23rd day of June, 1982, the petition for supersedeas filed 

by Permsylvania Mines Corporation in this matter is rejected. 

DATED: June 23, 1982 

cc: Bureau of Litigation 
. Justina Wasicek, Esquire 
Heru:y Ingram, Esquire 
Tim:>thy E. Durant, Esquire 

'· .,;r,. 

ENVIRONMENrAL HEARING BOARD 

- 417 -



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

J. ROBERT MELANA, et al. 

.. 
v . 

. COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DICK ENTERPRISES, Permittee 

Docket No. 82-039-G 

OPINION AND ORDER 
SUR MOTION FOR SANCTIONS 

AND MOTION FOR REMAND AND CONTINUANCE 

On January 13, 1982, DER issued Permit No. 300711 to Dick Enterprises 

for the operation of a·flyash, bottom ash and fixated scrubber sludge site. 

This action was appealed on February 10, 1982 by J. Robert Melana and other 

citizens in the neighborhood of the site under Docket No. 82-039-G, and was 

independently appealed on February 19, 1982 by William Fiore under Docket No. 

82-059-G. On February 16, ·1982 Melana was ordered to file his pre-hearing 
-

memorandum by May 3, 1982; on March 9, 1982 Fiore was ordered to file his pre-

hearing memorandum by May 24, 1982. Fiore's pre-hearing memorandum was filed 

on May 26, 1982; Melana has not yet filed his pre-hearing memorandum. On 

June 9, 1982, the Fiore and Melana appeals were consolidated under the above 

caption; Fiore remains an independent party appellant. 
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On May 28, 1982, Melana (who had been granted an extension to June 3, 

1982 for filing his pre-hearing memorandum) filed a Motion for Remand and Con-

tinuance, asking this Board to remand this matter for public hearing and further 

DER evaluation; the Board also was asked to order DER to supply Melana with 

copies of a long list of documents. Fiore joined in the Request for Remand and 

Continuance. DER, joined.by the permittee Dick Enterprises, opposes the Motion 

for Remand and Continuance. In the meantime DER, on June 11, 1982, filed a 

Motion for Sanctions against Fiore, requesting that Fiore be compelled to file 

a more specific· pre-hearing memorandum. Fiore has not responded to this. Motion. 

This Opinion and Order will deal with these two Motions, for Remand and Con-

tinuance and for Sanctions. 

The request to remand is denied. As DER argues, remand on the 

appellant's terms would amount to final adjudication in favor of appellants 

without giving DER or the permittee the opportunity to present their cases at a 

formal hearing. DER argues that this Board is not empowered to render final 
~ 

relief without a hearing on the merits; the Board does not agree with this 

blanket assertion, and DER offers no authority to support it. However, the 

circumstances of this case certainly do not warrant denying DER and Dick Enter-

prises a formal hearing. 

The request for a continuance is another matter. This Board tradition-

ally has been liberal in granting continuances so that the parties may fully 

prepare their pre-hearing memoranda. Therefore we wil1 grant Melana a con-

tinuance for filing its pre-hearing memorandum, even though Melana's Motion for 

Remand and Continuance did not specifically ask a continuance for this purpose. 

We will not order DER to furnish the documents listed in the Motion for Remand 
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and Continuance. The proper procedure for obtaining documents is stated in 

the Board's Rules and Regulations, specifically 25 Pa. Code s2L111. The Board 

notes that although .it now is almost .five months since Melana filed its Notice 

of Appeal, Melana has not made any formal request for documents, or pursued any 

other form of discovery permitted by the Rules of Civil.Procedure. According 

to 25 Pa. Code §21.111(a), discovery requested subsequent to 60 days after the 

appeal has been filed is available only upon leave of the Board. This leave 

herewith is granted to Melana. The Board now expects Melana to embark upon 

discovery without any further delay; without very good cause shown, the Board 

will be reluctant to grant Melana any further continuances for filing its pre

hearing memorandum. In this connection, Melana's attention is called to the 

Board's Rule 25 Pa. Code§ 21.124. Melana also is advised to take note of our 

ruling onDER's Motion for Sanctions, immediately infra. 

We now turn to DER's Motion for Sanctions against Fiore. Paragraph 4 

of DER's Motion alleges that Fiore has failed to comply with Paragraph A of 

the Board's Pre-Hearing Order of March 9, 1982, in that Fiore's Pre-Hearing 

Memorandum does not include a statement of the facts Fiore intends to prove. 

We have examined Fiore's Pre-Hearing Memorandum and agree with DER that his 

"Statement of Facts" mainly lists conclusions; only paragraph 1 of Fiore's 

can be termed a "fact." DER also alleges that Fiore has failed to comply 

with Paragraph B of the Board's Pre-Hearing Order, in that his Pre-Heqring 

Memorandum makes no reference to specific sections of' the statutes or regu

lations upon which he relies; we agree with DER. We also agree that Fiore has 

failed to list the specific documents he intends to introduce into evidence, 

as required by Paragraph E of the Board's Pre-Hearing Order. 
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Fiore therefore is ordered to file a more specific Pre-Hearing 

Memorandum, to be prepared in light of the preceding remarks. We shall 

gra~t' Fiore as much time for this purpose as we have granted Melana to file 

his original Pre-Hearing Memorandum. Fiore is given leave to pursue dis

covery during this interim period before his more specific Pre-Hearing 

Memorandum is due. 

0 R DE R 

AND NOW, this 6th day of July, 1982, it is ordered that: 

1. Melana's request to remand this matter to DER is denied. 

2. Melana's request that we order DER to furnish documents to 

Melana is denied. 

3. The time for filing Melana's pre-hearing memorandum is extended; 

it shall be filed on or before September 3, 1982. 

4. Fiore shall file a more specific pre-hearing memorandum on or 

before September 3, 1982, prepared in the light of this opinion. 

5. The time for filing DER's pre-hearing memorandum is extended to 

fifteen days after both Melana and Fiore have filed as required by paragraphs 

3 and 4 supra, but not later than September 20, 1982. 
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6. Melana; Fiore and the other parties .will be permitted to engage 

in discovery without requesting leave of the Board, provided that the dis-

covery can be completed on or before September 3, 1982 without conflicting 

with the time periods specified in Rules of Civil Procedure governing 

discovery, Rules 4001 et seq·. 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
Roger J. Peters, Esquire 
Franklin L. Bialon, Esquire 
Francis J. Carey, Esquire 

DATED: July 6, 1982 

ENVIRONMENTAL HEARING BOARD 

EDWARD GERJUOY ' 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRDFLOO~ 

HARRISBURG, PENNSYLVANIA 17101 

,· 
',I ·, 

(717) 787-3483 

CH:EL>ITCAL WASTE .MANAGENENT, INC. i et al. 
and 

Docket No. 81-154-H 

LYNCOIT CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and SUSQUEHANNA COUNI'Y and GEORGE CAMPBELL, et al. 

OPINION AND ORDER SUR 
APPEI...I...ANTS I PEriTIOOS FOR SUPERSEDEAS 

Procedural History 

81-155-H 

On September 4, 1981, the Depart::ment· of EnvironriEn.tal Resources (DER) 

issued an order . (the order) directing Chairi.cal· Waste Nanagement, Inc., (CWM) and 

= ~tt ... {brpe:~ra.t:.i.on ... .~.(LyncoW· .±o.-£ngage.,in. remedial , work- at- th~·L¥ncott.-.1andfiJJ.p "-'-' 

in New !•1ilford, Pennsylvania. The order m:::xlified an earlier order of X-1arch, 1981, 

and required CW1 and Lyncott to camnence certain other clean-up procedures. CW1 

· • CT:-''·' and:J:.yncott-have<l:x:)'th .:appealed.:the,:order:..in• separate appeals at E'locket,Nos; ... r81-~154-H · 

and 81-:-155-H. Susqueharma County and George Campbell, on behalf of the Concerned 

Citizens of New Milford, sought and were granted intervenor status. O'M and Lyncott . 

- • 7 have·- each •sought a supersedeas in their appeals. ~1: 1 ~': 

After hearing CWH 1 s jurisdictional argt.1l'!lel1ts for judgment on the supersedeas, 

. t.."le Environmental Hearing Board (the board) denied 0-l-:1 1 s rrotion to dismiss the appeal 
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vacating the order against it and granted the Cormonweal th' s notion to consolidate 

the appeals and the supersedeas of CVM and Lyncott. Testi:rrony was taken with 

respect to those supersedeases for a period of over five :rronths. At the close of 

a-M's and Lyncott' s case on the supersedeas, the DER, Susqueh.anna County and George 

Canpbell all noved for dismissal of each request for supersedeas. The board denied 

those notions and requested the Ccmronweal th to present its case. 

The Ccmronweal th then called several witnesses to testify on the likeli-

hood of the petitioners' success on the rrerits in the ultimate adjudication of this 

appeal, and an expert witness to testify on the imninence of the hazard posed by 

the conditions on site. 

The Environmental Hearing Board then directed all the parties to brief the 

issues that had been presented at the supersedeas hearing. Subsequently, CWM and 

Lyncott petitioned to reopen the record ~ sul:mi t additional testi:rrony, but this 

petition was denied by the board. 

Legal Criteria for Supersedeas 

Since the instant matter arises fran the filing by appellants herein of 

a petition for supersedeas fran DER's order of September 6, 1981, it is important 

to note the legal requirerrents set forth in the board' s rules regarding the grant 

or denial of such petitions. As set forth at 25 Pa. Code §21. 78, they are as 

follows: 

11 (a) The circmnstances under which a supersedeas 
shall be granted, as well as the criteria for the grant 
or denial. of a supersedeas, are rnatters of substantive 
gqrm:>p,-' law:. As a general matter, the Board will inter
pret said substantive ccmn:::m law as requiring consideration 
of the following factors: 

(1} Irreparable harm to the petitioner. 

{2). ·..oThe .likelihood of the petitioner' s 
prevailing on the rreri ~. 
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(3) The likelihood of injury to the public. 

(b) A supersedeas shall not issue in cases where 
nuisance or significant (rrore than de minimis) pollution 
or hazard to health or safety either exists or is threat
ened during_ the. _pr.iod when the ·supersedeas· wou)..d be in 
effect. · ',,·1 

(c) In granting a supersedeas, the Board may .inpJse 
such conditions as are warranted by circumstances including, 
where appropriate, the ·filing of a bond or other security." 

Description of the Site 

- . 
In order to apply these legal criteria to the facts estabiished during 

the hearings in this matter it is first necessary to describe the facilities and 

site in question. This site (which is located in N~ Milford Township, Susquehanna . 
County) was first pennitted on or about July 1, 1976 through the issuance by DER 

to Arthur H. Scott, an individual. residing in New Milford, of Solid Waste Management 

Pennit No. 101025. In essence, though not at law, the said pennit was transferred 

to Lyncott Corporation, one of the appellants herein on or about April 29, 1977. 1 

Pennit 101025 was issued for a sanitaJ::y landfill and did not discuss in any way the 

storage or deposition of industrial and/or hazardous waste~ at the site and, indeed, 

the site was operated as a sanitary landfill until ·this portion of the site was 

closed in March of 1979. Thus, the seventy-acre site contains a relatively small 

portion of perhaps two acres canprising the closed sanitary landfill. This area 

has been covered and planted and is vented to the surface and while it has 

experienced c6ntinuing seepage problems it is not the main source of concern . at 

the site. 

1. A discussion of the early history of the site is contained in a partial 
adjudication issued on November 19, 1981 in Lynaott Corporation v. DER and Susque
hanna County, EHB Docket No. 81-038-H which is incorporated herein to the extent 

-- -relevant. ;..,The--partial adjudication dealt with part of an appecil. ·frCrii-DER's".MarCh.:.3i,: 
1981 order concerning the instant site. · 
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The main concern at the site arises fran a change in the m::xi~ of operation 

of the site which apparently began during 1978. During the period of approximately 

one year Lyncott requested DER's approval to receive and deposit a variety of indus

trial wastes at least sane of which may now be classified as or have the characteristi< 

of hazardous wastes. DER indicated its approval of each waste stream in a separate 

waste stream approval af~ it had reviewed Lyncott' s plans for developing storage 

areas on site for said wastes. 

As described rrore fully below, the said industrial wastes were to be stored 

in vaults constructed by excavating holes on the site and lining the bottan and sides 

thereof with various layers of low penreabili ty including a concrete-like layer to 

be fo.nred with native materials and cement by the so-called terra-tite process. After 

the vaults were filled a similar liner was to be- placed over the waste whic::h in theory 

would eut off all sources of infiltration of water into and le~achate fran said vaults. 

At present, two vaults have been constructed at the site and partially 

filled with wastes. Temporary caps of native topsoil c.Over these vaults. Vault 1 

contains wastes in 55 gallon drums-while vault 3 containS waste in sludge fo:rm. The 

site also includes -a storage- pad- for- other industrial-wastes,-a storage area for 

stabilized IBM sludge and two storage barns containing wastes in 55 gallon drums. 

The relative size and spacing of these areas can be apprehended with reference to 

appellants' Exhibit C, a scaled map of the site admitted in the companion case at EHB 

Docket 81-038-H, a copy of which is appended hereto. 

Testinpny and a view of the premises established that the site is located 

near the top of a wooded hill that falls off generally _·to the southeast. The area 

adjacent to the site is a very lightly populated rural and wooded area. Feii, if 

any hc::m=s, can be seen fran the site itself. 

The geology and hydrogeology of the site were the subject of much expert 
- . -

testirrony, in part contradictory in nature, but with regard to the general site 
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conditions, John Petura and Richard Kraybill, who testified on behalf of the appel

lants, and Barrett Borry, who testified on behalf of DER, evinced a substantial 

arrount of agreement. All of these witnesses acknowledged that the surficial 

material at the site was glacial til which was underlain at depths va.lrying fran 

a feN feet to over one hundred feet by native bedrock. Glacial til, they all agreed, 

consisted of predaninantly fine grained clayey soils but they further agreed that 

glacial til was definitely not harogeneous and also contained cobbles and boulders 

deposited by retreating glaciers. 

Further, all of the said witnesses noted that there "Were n'l.:m:rous springs 

at the perirreter of the site, and that there was considerable runoff being conveyed 

fran the eastern portion of the site towards the southeast. Indeed, these experts 

even drew the 'same conclusions fran the above-described wet conditions at _the, site, 

i.e., that the site had multiple water levels or water tables including one or m:>re 

perched water tables which fed the springs. 

·The unusal anount of agreerrent arrong witnesses for contending parties 

continued with respect to conditions at the site. With regard to the storage barns 

Mr. Petura agreed with DER's inspector John Le~owsky that one of the storage barns 

had no aisleways at all and the other had only a center aisleway without cross ~sles 

so that it would be difficult if not impossible to remove leaking 55 gallon drums 

or even to inspect their condition. Mr. Petura also agreed that the barns had dirt 

floors and were not surrounded with benns so that surface flav could get into the 

barns and any leachate generated in the barns had an unobstructed path to groundwater.· 

M:>reover, Mr. Petura expressed concern over the paint-like vapors in the 

storage barns and the storage of possibly incorrpatible wastes cheek to javl. While 

' 
Mr. Petura didn't agree that .imneidiate renoval of the sarre 5, 000 to 10, 000 dnm1s was 

. . I 

merited by the conditions he did suggest, in the fall of 1981, that the drums should 

be rerroved within 6 to 9 m:>nths. 
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Condition of the Vaults 

The condition of vaults 1 and 3 was also a subject of substantial agree

ment between the parties. Liners around the vaults were supposed to fonn essentially 

watertight capsules around the wastes deposited therein. The liners encapsulating 

the vaults were to be constructed with a terra-tite process. ·Appellants' Exhibit 

A fr.an EHB 81-038-H shows a schematic cross section of the liner system approved 

by DER for vault 3. A copy of this drawing is attached hereto. According to 

Exhibit A, the liner was supposed to canprise, fran. the waste down, 14 inches of 

canpacted earth, a 6 mil polyeth.Ylene liner, a 12 inch rroni toring and flow zone 

of native materials including a perforated pipe grid connected to non-perforated 

pipe leading to a surrp located outside the vault and a 6 inch terra-ti te liner 

coated on top with M:-30. The liners for vault 1, while differing in certain re

spects fran those in vault 3, were also supposed to contain the 6 inch terra-tite 

layer and flow zone. 

As early as November of 1980 DER began to .be concerned that the terra

tite liners had not been constructed and/or were not operating correctly. Leachate 

had been observed exiting fran the flow zone through the perforated pipes fran one 

of the vaults even though the flow zone was supposed to be kept c::arrpletely free of 

leachate by the terra-ti.te and other layers overlying it. In fact, this was one 

of the reasons supporting DER' s order of March 31, 1981. 

In May of 1981 DER's worst fears concerning the lack of liner integrity 

were confiJ:rned. On May 7, 1981 the Sl.liip for vault 1-a: 55-gallon plastic drum--was 

rerroved. It was full of liquid and the soil surrounding it was muddy. Moreover, 

the piping leading from the vault to the surrp was not correctly installed; pipe 

joints were not glued together, a 5-foot length had been crushed and scme pipe ~1 ted 

back towards the vault rather than, as the design called for, towards the sump. 

- 428 -



A clear liquid and an oily liquid emanated from the pipe. Perhaps the rrost dis

turbing observation was that perforated pipe· was encountered before any indication 

of a liner was encountered. One would have to infer from this either that perforated 

pipe exited fran the liner or that the liner was not canpletErl at its outSide edge. 

Very similar conditions were observed at vault 3 where, in addition, a 1 1/2 foot 

section of pipe was canpletely missing. 

Spurred on by the discoveries of May 7, 1981, on May 15, 1981 trenches 

were dug in the as yet unfilled portions of vaults 1 and 3 to ascertain the status 

of the liners underlying the wastes deposited in saiQ. vaults. These excavations 

were made with appellants 1 equipnent, in the presence of appellants 1 agents and 

with the cc:mtnn concurrence of all present that the liners at the points excavated 

were representative of the liners throughout the site. The excavations in each 

vault derronstrated that the liner in situ Was far different fran the liner design 

approved by DER. 

In vault 1 the sequence of layers fran the vault floor dCMn was 2 inches 

dirt, black plastic liner, 0-3 inches of a soft, friable material, and 2 1/2 feet of 

dirt in which perforated pipe had been laid. _In vault 3 there were two layers· of 

soft, friable material and the thickness of these layers was approximately 3 to 4 

inches but here too as in vault 1 the so-called terra-tite material in no way 

resembled the 6-10 inches of concrete-like terra-tite material called for in the 

designs and su1:mi tted as a sample by Lyncott to DER. 

Far fran contesting this deplorable state of affairs, both of appellants 1 

witnesses tacitly agreed that the liners in.both the vaults were entirely useless 

to contain leachate. Both witnesses testified that in their opinions they had 

assurred the liners to have no integrity. 

Appellants 1 witnesses also failed to refute Mr. Leskavsky 1 s testirrony 

conceming leaching of an arsenic containing liquid fran the soil packed around 
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the drums in vault 1 (which he observed in Jnne of 1981) 
2 

or his testirrony that 

sorre of said drums were tilted and that soil had not been :packed aronnd other drums · 

. (in May of 1981) or his testim::>ny conce:rning the overflows and seeps fran the sedi

nent basin for vault 3 (which he observed in July and CCtober of 1981). Indeed, it 

was Mr. Peturc:1 who brought up the presence of arsenic and chrani.urn. in the thousands 

of gallons of water in the sedirrentation basin of vault 1 and the presence of arsenic, 

chrcxre and cyanide in soils samples taken throughout: the site. 3 Mr. · i>@tura also 

noted the lack of any top liners for vaults 1 and 3 and the nnprofes·sional liner 

on top of the storage pad. 

In sum, neither Mr •. Petura nor Mr. Kraybill denied that there were real 

environmental problems at the site. They both admitted that. What these gentlerren 

objected to was the timing of DER' s September 4, 1981 order which required rerroval 

of wastes fran vaults 1 and 3 within one rronth. They suggested that a thorough 

study of gronndwater conditions on the site be cetrq?leted (which study would take 5 

to 7 rronths) before any remedial actions would be nndertaken. They justified this 

additional time period by arguing that the lav perrreability of the glacial til 

nnderlying the site would restrain the outward and downward flav of any leachate 

generated at the vaults. 

Applying §21. 78 Standards to Facts of Record 

A. Likelihood of Success on the Merits 

DER and the intervenors argue that even assuming that the perrreability of th 

glacial til is as nnifonnl.y low as antici:pated by appellants' experts, appellants 

have, nevertheless, failed to meet their burden of proof on the issues set forth in 

2. A soils analyses from the site of this seep derronstrated 1,521 ppn arsenic. 

3. The arsenic level in the basin of vault 1 exceeds the federal safe-drinking 
water standards by a thousand times. 
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· §21. 78. Specifically, it is argued that, far fran proving the likelihood that they 

will prevail on the m=ri ts, appellants have proven that DER will prevail on the 

merits by acknowledging the very real problems at the site. We think that this 

argument goes too far. The renoval m:::xle and the rerroval schedule set forth in 

DER1 s order are clearly acts of discretion which might conceivably be considered 

precipitious, even in the face of envi:ro:n.m=ntal problems at the site, if there was 

a virtual certainty that leachate generated at the vaults and barns would be con

tained by the soils on site and if the off site r~al alternative selected by 

DER was clearly unreasonable. 

Having held that appellants are not precluded fran proving that they will 

prevail on the m=ri ts it is still necessary to dete:r:mine if they have should~ed 

their burden of proof on this issue. A nore lengthy discussion of the likelihood 

of leachate generation and transportation off-site appears below. For present 

purposes it should be sufficient that the board has held that the seepage rate 

through the glacial til, while low in general, is not uniformly low because the 

til is not unlfonn, i.e. , appellants have not proved that the leachate (which ev~ 

they admit is ·being generated at the vaults ·and entering the glacial til surrounding 

said vaults) will be contained at or near the sites of said vaults. 

As to DER 1 s requirements that the waste be renoved fran the site appellants 

apparently conceded that the waste had to be ranoved fran vaults 1 and 3 at least 

during discussions with DER personnel, however, appellants argued that they should 

have been pennitted to prepare new terra-tite lined vaults on the present site. for 

depositing the renoved wastes. DER considered this proposal but at last rejected 

it, according to Gary Galida, in part because of the demonstrated ineffectiveness 

of the terra-ti te system. Appellants 1 introduced no evidence that they could install 

an effective terra-tite or alternative liner system on premises and, clearly, fran 

the evidence discw:ised above, the present terra-tite system has failed. ·Thus, 
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appellants' have not d.erronstrated DER' s decision to require renoval of wastes 

off-site to be arbitrary or capricious. 

With regard to the timing of the order 1 the one nonth provided in DER' s 

order for renoval does seem rather short. However 1 the seriousness of the problem 

is recognized. M::>reover, according to Mr. Galida1 DER' s time period was calcu.iated 

by reference to actual experience at other sites especially the ARM:O site where 

200 1 000 cubic yards of materials are to be rE!ll'OVed in 6 nonths. According to 

Mr. Galida's own estimates it would take 23 shipn:::mts a day to evacuate vaults 1 

and 3 within one nonth which seems a rather substantial effort. In addition, this 

estimate is based upon Mr. Galida's opinion that there are 40,000 cubic yardS of 

waste deposited at the site as shown in Lyncott's operating records as opposed to 

the 100,000 cubic yards of waste projected by Mr. Petura. It is clear that sc::rce 

on site soils have been contaminated so that it :fs not inconceivable that even if 

40,000 cubic yards of waste have been deposited, 100,000 cubic yards of waste and 

soil would have to be renoved. In spite of these concerns we IIU.lSt acknowledge that 

DER has established at least a prima facie support for the one nonth renoval 

period in its order. Appellants' failure to counter DER's order with any :rreaningful 

rem::>val period testinony by its witnesses simply :rreans that appellants have failed 

to shoulder their burden to obtain a supersedeas; they have another opportunity . to 

address this issue on the :rreri ts. 4 

. B. Irreparable Hann to Appellants 

We also agree with DER and the intervenors that appellants have failed 

to meet their burden on the issue of irreparable hann to the appellants. To be 

sure 1 Mr. Petura estimated that there are 100 1 000 cubic yards of waste in both 

4. This opini.on could end her~., since a party seeking a supersedeas IIU.lSt prevail 
on ali three of the %21. 78 standards. However 1 for the sake of completeness the 
other two standards will be discussed below. 
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vaults (as well as the IBM storage pad} and that rerrova.l of this waste off site in 

a short :period of ti.m= would cost "tens of millions of dol~ars". 

The board takes official note that in these tight times no individual or 
.. 

corporation can afford to invest "tens of millions of dollars" in an unproductive 

facility without suffering irreparable hann. And the board believes that Mr. 

Petura • s expertise includes the design and eosting out of remedial measures. Thus 

his testilrony on cost was within the realm of his expertise. HCMever, even an 

expert must do his hanework. Mr. Petura admitted that he had not de~igned, yet 

alone costed out, remedial measures for this site and he didn • t explain his esti-

ma.te by relation to other catq?leted clean-ups. In contrast, Mr. Gary Galida, the 

Chief of DER • s Division of Hazardous Waste testified that he was familiar with 

hazardous waste clean-ups throughout the Ccrrm:mweal th including at least 12 · closure 

plans within the last 8 to 10 nonths which involved rerroval of wastes to another 

suitable location. He cited specific examples, e.g., 200,000 tons rerroved fran 

ARMX> Steel's Butler County site and a large rerroval of waste fran the Enterprise 

Avenue site in Philadelphia .to derronstrate the feasibility of rerroval at the 

Lyncott site. Moreover, Mr. Galida listed certain Pennsylvania disposal sites· as 

well as the SCA Services site in Niagra Falls, N.Y. the e&::ES site in Ohio and 

.even a Chemical Waste .Managerrent site in Alabama which could receive the waste. 

This is the type of analysis Mr. Petura should have undertaken to support his 

estima.te of rerroval costs. In the absence of such an analysis Mr. Petura's esti-

ma.te must be considered a wild guess which clearly does not support the grant 

of a supersedeas. 

C. Likelihood of Injury to the Public 

The final issue to be ad.c:liessed is whether conditions at the site con-

sti tute significant pollution or a hazard to health or s~ety during the :period 
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of the supersedeas, i.e., likelihood of injury to the public. As discussed above, 

even appellants' experts acknowledged that site did have environrrental problems, 

not the least of which is the 100, 000 to 200, 000 gallons of arsenic-laced water 

in the sedimentation basin to vault 1, but appellants argue that these problems 
''l I ,, 

woUld be attenuated by the low penreability of the glacial til in which the vaults 

and sediment basin thereto had been constructed. 

DER' s hydrogeologist, Barrett E. Borty, did not disagree with appellants' 

witnesses that the penreability of the glacial til on site in general, would be 

low and thus, in general, that the seepage velocity of liquids passing ~ethrough 

would be low. However, he suggested that the other experts' estimates failed to 

take into consideration the kind of discontinuities and lack of horrogeneity one 

associates with a glacial til. Indeed, he opined that the fragipans, and the 

perched water tables identified by Messers Petura and Kraybill, provided a good 

avenue for lateral migration of leachate off site while the columnar faces in the 

til noted in the Meiser and Earl re:port could provide a good avenue for vertical 

migration to the nore perrreable bedrock underlying the til. 

'lb quote Mr. Bon:y: 

"Both Mr. Kraybill and Mr. Petura testified· to ob
serving large quantities of water on the site. I 
also have observed large quantities of water, free
flowing seeps, on the site. Any situation where you 
have large quanti ties of water in such close prox
imity to a hazardous waste, you have a :potential for 
that water to cc::m= in contact with that hazardous 
waste and can:y it of~ the site. 

In this particular case there are a number 
of pathways, a number of ways this could happen. The 
first way would be rainfall falling into the vault 
areas, dissolving or physically trans:porting water 
as runoff. · 

The second :possibility would be for sc::m= of 
the shallow soils water, innerflow, entering the vaults, 
either from the bottcxn or fran the sides, caning in 

· contact with this waste, caning in contact with the 
drums, dissolving it, can:ying it laterally along a . 
discontinuity, such as a fragipan, to surface seeps and 
there, tlri:ough overland flow, off the site; or also 
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vertically down i;:o sarre of the . deeper flow zones and 
there, into a nore permanent grmmdwater table and from 
there off the site. 

So, especially in view of that kind of situ
ation where there is all this free-flowing,· uncontrolled 
water and the lack of viable contain:rrent on the site--there 
is no viable contai.nnent of this water, either geologic or 
manmade, on that site." 

Appellants failed carrpletely to rebut this testim::>ny. Thus, it cannot 

be denied that at least the :potential for a serious :pollution problem exists on 

the site. Furthe:rnore, even appellants' experts admit that in the absence of re-

noval of waste, leachate plumes will continue to develope (driven by the 1;32, 000 

gallons/year of rainfall on each uncapped vault plus any contribution fran ground

water and runoff) and that the developnent of these plt:nnes will make eventual 

rerredial action nore difficult and costly. 

Finally, it was developed through Mr. Galida • s uncontradicted tesi;:inony, 

that during the Sl.liiirer of 1981, at negotiating sessions, the appellants' represen-

tatives agreed with DER officials that the wastes could not stay in the storage 

barns or in vaults 1 and 35 due to. the environmental dangers :posed by the said wastes. 

It is now a full year later. It is nine rronths since Mr. Petura gave his cautious 

opinion that the site wouldn't cause an imninent hazard to the public health for six 

nonths. To grant the requested supersedeas would be to extend the threat of 

:pollution and health hazards into the indefinite future. This I cannot and will 

not do. 

5. ·Vault 2 has not been constructed. 
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ORDER' 

AND NCM, this 20th· day of July, 1982, UfXJn due consideration of the 

petitions for supersedeas of the appellants 1-A.· the abJve-captioned matter the same 

are hereby denied. 

cc: Bureau of Litigation 
!Duis A. Naugle, Esquire 
Robert J. Shostak, Esquire 
Gerald c. Grima.ud, Esquire 
Stirling I..athrop, Esquire 

DATED: July 20, 1982 

ENVIRONMENI'AL HEARING BOARD 

~~£tPll~ 
DENNIS J. HARNiSH 
Chainnan 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG,PENNSYLVANIA 17101 
(717) 787-3483 

HCW\RD W. MINNICH, et al. Docket No. 81-149-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONM~NTAL RESOURCES 

OPlliTON AND ORDER SUR 
INTERVENOR'S REX;2UEST FOR A STAY. 

Following the closing of the record in the above-matter and the sul::xnission 

of b~iefs on behalf of appellants and the authority, the authority requested. an 

indefinite stay in the instant proceedings~-- Appellants concurred in a temporary . 

2~ ·stay. On Jtme 22, 1982, the authority· requ~sted ·a contfu.uation of the st:ay 

and on July 19, 1982 this board received appellants' objection to a continuation of 

said stay. 

Appellants :point out that if the EPA, following its study of the authority's 

project, fails to fully defund that project, appellants would still desire to press 

fo:rward with their appeal. Appellants also note that the only ·tmfinished. business 

in this matter is affording the authority an opportunity to reply to appellants' 

second brief, so that the cost to the authority to place this matter in a I;Osture 

for decision. would be rninirna.l. 

. ! 
l 

Although the board is reluctant to undertake the extensive review of the 

record in this matter in order to issue an opinion \vhich may be liDOted by events, 
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it is our duty to address issues pro:perly raised before us unless all affected 

parties agree to a continuance or settlement. Thus, we will grant the authority 

an additional post-ponement until AUgust 19, 1982 within which to sul:mit a reply 

brief. 

cc: Bureau of Litigation 
Peter Shelley, Esquire 
Thomas w. Scott, Esquire 
Harry C. McNeal, Jr., Esquire 
Glen R. Grell, Esquire 

DATED: July 22, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG,PENNSYLVANIA 17101 
(717) 787-3483 

SUNNY FARMS, L'ID. , et al. Docket No. 81-046-H 

v. 
COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and OUCH, INC. , Intervenors 

OPINION AND ORDER SUR INTERVENOR'S 
PRI'ITION TO INTERVENE AND APPELIANTS' MJI'ION 'ID DISMISS 

On or about April 1, 1981 DER issued a letter suspending permit no. 300710 

which DER had issued (on or about December 17, 1979) to Sunny Farms, Ltd. (SFL) 

for. a solid waste disposal facility proposed to be located in North Codorus 'Ibwnship, 

York, County. SFL filed -a tirnely appeal frcin said letter with this board which _was 

captioned as set forth above. 

On or a;bout C:Ctober 20, 1981 OUCH, Inc. and certain n.arrEd individuals 

petitioned to intervene in the above-captioned matter. 

The pennittee :rroved to quash the 'WOuld-be intervenors' petition on the 

basis that OUCH, Inc. , et al. have no recognizable interest in this proceeding, or 

in the alternative, any interest OUCH, Inc., et al. may have· is adequately repre-

sented by DER. 
I 

I 
DER answered the said petition to intervene and· noted that whilk it does 

not, in general, object thereto, it does object to the extent that the intervenors,. 

once granted intervention status, would raise issues or challenges against DER. 
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On January 19 1 1982 the boa:rd invited the pennittee and DER to sul::mit 

briefs on the issue of the status of an ·intervening party before the board and· 

said briefs were duly sul:mitted. 

On or about March 29 1 1982 the permittee filed a :rrotion to dismiss DER' s 

administrative order. DER filed an answer and new matter to pennittee's :rrotion 

on or about April 14 1 1982. Neither party has requested leave to file a brief re

lated to said :rrotion and the board has not solicited any such brief. 

TuJ::ning first to pennittee's :rrotion we find that although it is styled as 

a :rrotion to dismiss it is 1 in actuality 1 a :rrotion for sunmary judgment. This nrition 

characterizes DER Is order as being solely based upon the relationship of the pennittee 

to Lyncott Corporation and argues that nothing in the Solid Waste Management Act~ 

the Act of July 7 1 1980, P.L. ro. 97, 35 P.S. §§6018.-101 et seq. authorizeS. DER to 

suspend the pennit of a corporation solely on the basis of its relationship to 

another corporation (like Lyncott) which has allegedly carmitted past violations of 

the said Act. 

DER'$ answer to pepnittee' s :rrotion denies that its order was based solely 
.. -·:·· 

upon corporate relationship. Instead DER avers that the interrelationship between 

corporate officers between· penni ttee and Lyncott as well as sirniliari ties of technical 

design, construction and disposal rrethodology and operational plans between the 

Lyncott facility and permittee's proposed facility justifies its order. 

Without making any final rulings we note _the §6018.503(c) of the Act 

specifically authorizes PER to deny a license to a corporation (or suspend same) if 

it finds that "a principal of the corporation was a principal of another col:poration 

· which ccmnitted past violations -of the act". The word "principal" as us~ in §6018. 503 

(c). is not defined in the Act, but on the present state of the record we cannot say 

that Richard Valiga as alleged president of both the pennittee and Lyncott is and/or 

was not a principal of both corporations. 
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Perhaps the pennittee will be able to shCM that he is not a principal of 

either or both corporations but this need for proof derconstrates clearly that there 

are outstanding factual issues which preclude the issuance of a sumnary judgrrent. 

M:>reover~ we perceive DER's suspension to be based, at least in part, 

upon its fear that the construction and disposal methodology and operation which 

have been discredited. at Lyncott will not w:)rk .any better at Sunny Fanns. Surely, 

if DER could derronstrate a sufficient nexus between the existing Lyncott facilities 

and those proposed at Sunny Fanns, it would have the authority under inter alia 

§6018.104 (13) to preclude the creation of another environmental and public health 

problem. Of course, the pennittee might be able to derronstrate crucial distinctions 

between the Lyncott facilities and those pro:posed for Sunny Fanns, but again, this 

would require a hearing on the rrerits and precludes the entry of surrmary judgment. 

Since we have denied the penni ttee 1 s rrotion to dismiss DER 1 s order, and it 

seems that the present proceedings will continue, it becanes incumbent upon the board 

to detennine if, and to what ~t, the would-be intervenors may participate in 

this process. 

Only the peonittee totally opposes the proposed intervention of OOCH, Inc. 

DER objected to the petition to intervene to the extent that the prospective inter

venor :m:lght seek to raise issues which improperly expand the scope of the. matter. 

Permittee's reason for its per se objection to intervention is that OOCH, Inc. 

(allegedly) has failed to derronstrate that its interests are inadequately repre

sented by· DER.. In this regard it is noted that burden of making such a shCMing 

should be treated as minimal. Trbovich v. United Mine Workers of America, 404 U.S. 

528, 538 n. 10 (1972) and that intervention should be allowed where the intervenor's 

· mvolvernertt will benefit the trier of fact Commorl);)ea"lth Edison Company v. Train, 

71 F .R.D. 391 (N.D. Ill. 1976) and this is espcially true where the proceedings 

before a federal court becane analogous to those ·before an administrative tribunal 

U.S. v. Rese!Ve Mining, 56 F.R.D. 408 (D. Minn. 1972). 
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In view of al:x:>ve authority we hold that a.JCH,. Inc~. and the individuals 

named in the petition to intervene may intervene in the instant proceedings. 

· We further hold that as parties to this proceeding the intervenors may 

raise any issue which could have been raised by an appellant on the date the pe

.tition to appeal was filed with this board. We have reviewed the authority cited 

DER and penn.ittee fran which they argue for a nan-CM role for intervenors but we 

do not find this authority canpelling. These cases require an intervenor to take 

the action "as he finds it" but what does this mean. In the context of a hearing 

before this board we belive this means that ari intervenor cannot change an appeal 

fran DER' s suspension of a pennit into an appeal fran its issuance thereof but this 

is not the same as saying that an intervenor is . restricted to the issues raised by 

the ,originarappellant. Indeed, pennissive intervention in a federal court action 

has been granted because the intervenor raised new and significant issues :r:elevant 

to the dispute Environmental Defense Fund v. Castle, 79 F.R.D. 235 (D.D.C. 1978) 

and even where intervenors were in general limited to argument on issues already 

in the case there were, nevertheless, allCMed to address additional areas wherein they . . 

had specialized knCMledge such as knowledge of local conditions California v. Bergland, 

13 ERC 1797 (E.D. Cal. 1979). 

As stated above we agree with DER and the pennittee that an intervenor may 

not make an end run around §21.52 of our rules by intervening,. i.e. an intervenor is 

estopped as any other party would be if the DER action he would attack .falls within 

§21 ~52. The way to attack this problem, however, is not by refusing intervention 

but by limiting issues pursuant to a. rcotion for sane filed after the intervenors 

file their pre-hearing rnenprandum. 
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ORDER 

AND NCM, this ~f/1 day of August, 1982, the pe:rnri.ttee 1 s :rrotion to dismiss 

DER 1 s administrative order is denied and the intervenors 1 petition for intervention 

is granted. 

Intervenors shall file a pre-hearing merrorandmn in accordance with Pre-

Hearing Order No. 1 issued in this case within thirty (30) days fran receipt of this 

Opinion and Order. 

DATED: August 9, 1982 

cc: Bureau of Litigation 
IDuis A. Naugle, Esquire 
Heward J. Wein, Esquire 
Bruce S. Katcher, Esquire 
Michael Q. Davis, Esquire 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRlSBURG;PENNSYLVANIA 17101 

(717) 787-3483 

ro:;ER E. GERHARI' AND GERHARI' ROAD 
MATERIALS, IN:::!. 

Docket No. 82-093-H · 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
APPELLANI' Is PETITION FOR REX:X>NSIDERATION 

The procedural history of this matter was rehearsed in the Opinion and 

Order Sur DER' s Motion to Dismiss issued in the above-captioned matter on or 

about May 27., 1982 which Opinion is incorporated herein as if fully set forth. 

The Order of May 27, 1982 dismissed ·appellant's appeal· on the basis of appellant's 

failure to answer DER' s notion to dismi~s OIJ: or before April 19, 1982 which the 

~ .. ' 
board rmderstood to be the date by which appellant would respond pursuant to an 

.. . ~·:. -~, ..•. 
agreerrent of cormsel. The board's (mis)rmderstanding arose fran its copy of a . . 
letter dated April 7, 19 82 fran DER' s cormsel in this matter to appellant' s cormsel. 

Because of this letter the board did not follow its nonnal practice of 

sending appellant's counsel a ''notion letter" giving appellant a set period within 

which to respond to DER' s Motion to Dismiss. Rather, the board waited for rrore 

than a rronth beyond this supposed answer date and then issued the above described 

Opinion and Order. 
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On or about June 2, 1982 appellant. filed an Application for Reconsideration. 

Appellant's counsel admitted receipt of both DER 's notion and the letter fran DER' s 

counsel but appellant's counsel further averred that he understcx:xi, pursuant to a 

telephone conversation with M. Diane Smith, Secretary to the EHB, that he would be 

receiving a notion letter fran the board and he concluded that his answer to DER' s 

notion to dismiss need be filed on or before April 19, 1982 or as set by notion 

letter; whichever date was later. Ms. Smith verifies Mr. Mikus' recollection of 

their phone conversation and. I remember her asking rre whether -we would send out a 

notion letter to which I replied we wouldn't send one out due to the supposed agree

m=nt of co~el. 

I.t seems: that there has been a misunderstanding regarding the timing of 

appellant's .response, the blarre for which, like nost misunderstandings, can be spread 

around. Certainly one would have expected Mr. Mikus to have contacted the board 

within the alJrost two nonth period following receipt of DER' s M:>tion to Dismiss and 

preceeding the board's Opnion and Order. On the other hand, perhaps the boal:-d 

should have alerted Mr. MiJrus that no notion· letter would be issued in this matter. 

Under the c:j:,rcumstances, it seems ·unfair to penalize the appellant by refusing to 

consider his answer to DER 1 s. M:>tion to Dismiss and thus we grant reconsideration. 

Turning to the merits, t:qe s~le- fact is that appellant 1 s appeal fran 

D~'s order of February 23, 1982 was filed-~1;-11 this board on March 31, 1982, i.e., 

32 days fran appellant 1 s receipt ther~f •• :Thus, this appeal is untimely pursuant to 

25 Pa. Code §21. 52 (a) of our rules ~ this board has no jurisdiction over said 

appeal the application of barring appli~tion of nunc pPo tunc principles, Rostosky 

v. CommorlJJ)eaZth, DER, 26 ·Pa.-.Carm:::>nwealth Ct. 478, 364 A.2d 761 (1976). 

As we noted in AZbeT't M. Comly and ELizabeth H. St.eeZe v. DER and WichaT'd 

SeweT' Company; Inc., EHB Docket 80-160-H (issued May 13, 1981) and ShaPon Steel, 

CoPpoT'ati;on v. DER, EHB Docket 75-150-c (issued O.::tober 11, 1978), an appeal nunc 

- 448 -



pro tunc can rest upon the unintentional misleading of a would-be appellant by an 

authorized DER official. 

· In his Application .for Reconsideration appellant's counsel first alleges 

that he was misled by his own cli~t. Clearly, this avennent \\Uuld not constitute 

grounds for the application of . ~ nu~ pro· tunc doctrine under existing case law. 

The Application for Reconsideration, however, further sets forth allegations ~hich 

bear closer scrutiny in light of our opinions. Essentially· the application, and Mr. 

Mikus' affidavit, avers. a conversation occurring on March 29, 1982 between Ms. Straube 

and' Mr. Mikus. in which he understood her. to tell him that the tirre to perfect an 

appeal had run sanetime during· the previous week. In fact, Mr. Mikus could have 

and; he av&s,-·-would have:·f~ed a timely appeal on March 29, 1982 but for his reliance 

upon Ms. Stra:i.lbe 's stat.ercent. 

DER's Reply to New Matter and Ms. Straube's Affidavit substantially confinn 

Mr. Mikus' version of the March 29, 1982 phone call but with certain important 

qualifications. As Ms. Straube stated in her Affidavit: 

"On''or about March 29, 1982, I received a phone call 
fran Kent Mikus, attorney for Roger E. Gerhart and 

-· Gerhart Road Materials, ·Inc. The purpose of his call 
was to discuss the possibility of settlem:mt and was 

· not for purposes of detennining the end of the statu
tory appeal period. Without consulting any notes or 
a calendar, I told him thqt ~ed upon my recollection 
of when Mr. Gerhart had told me he had received the Order, 
it was my .inpression that the appeal period had probably 
·already run. I did caution Mr •. Mikus,. hCMever, that his 
cli~t would· know- best when he ·actually received the 
Order and that the appeal period should be calculated 
fran that date." · 

i' 

Mr. Mikus.' affidavit denies that Ms. Straube ·indicated to him that she 

was basing her staterrent that the time period within which to perfect an appeal had 

already run on any infonnation supplied to her by the appellant. ·We are reluctant 

to attempt to ascertain which version of the March 29, 1982 conversation :rrore 

accurately reflects its contents. We certainly don't question the veracity of either 
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counsel but note in passing that merrocy appears to suffer distortion under the 

pull of interest not unlike the deflection of light beams due to the gravity of 

massive stars. Fortunately, we do not feel it necessary to choose between the 

affidavits. of counsel. . This is becatise we believe that even if we accept Mr. Mikus' 

affidavit for the sake of argument a case for appeal nunc pro tuna is still not 

made out. 

This is because we do not believe that Mr. Mikus was enti tied to rely upon 

Ms. Straube's statement concerning the appeal· :pericxi even as he rerranbered it. We 

feel that it was incumbent upon him to investigate this matter with his client as 

was suggested by Ms. Straube (which he apparently did). If Mr. Mikus' client gave 

him an erroneous response which prevented a timely filing of an appeal this cer-

tainly carmot be held against the- Ccmronwealth. 

M:>reover, we note that Ms.· Straube, as :per the undisputed portion of her 

affidavit, alerted the appellant early and often regarding the need to obtain counsel 

and/or to file an appeal to :perfect his rights. Yet, Mr. Mikus avers that he was 

first contacted by the appellant on March 29, 198~. Clearly, the blam: in this 

matter resides in neither counsel but rather in the appellant who rested a little 

too long on his rights. 
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ORDER 

AND N:Jil, this 17th day of August, 1982, the Ccmronwealth's M:>tion to 

Dismiss is granted and appellant's appeal ·is dismissed. 

DATED: August 17, 1982 

cc: Bureau of. Litigation 
·Michele Straube, Esquire 
Kent D. Mikus, Esquire 

. . 

~~~$~ 
DENNIS J. · 
Chainnan 

~·/Jr+· GERJUOY 7 . 

Member 

, 
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N.:.CO INDUSTRIES, nK:. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-139-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR DER' S 
FIRST AND SEXX)NJ) MJI'IONS 'ID STRIKE 

Pursuant to Section 605 of the Solid Waste Management Act, the Act of 

July 7, 1980, P.L. 380, Act 97, 35 P.S. §6018.605, DER has the pcMer and authority 

to assess civil penal ties for violations of said Act and the rules and regulations 

promulgated therermder. on .or about May 4, 1982, DER issued a· \vritten civil penalty 

assessrrent rmder said Act in the anormt of twenty-ope thousand ($21,000.00) dollars 

to Acco Industries, Inc. (Acco or appellant).. On or about Jrme 2, 1982, Acco filed 

a notice of appeal from said assessrrent with this board at the above-caption. In 

paragraph 3 (a) (5) of said notice of appeal Acco alleged that as late as July 15, 

1981 appellant was info:rrred by DER that it sought $13,000.00 in penalties and would 

settle for $10,000.00. 

On or ·about June 22, 1982 DER filed a · (First) ~btion to Strike the allega-

tions contained in paragraph 3 (a) and 5 of Acco' s notice of appeal. DER characterized 

these allegations concerning "offers of settlement and evidence regarding settlement 
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negotiations and cited authority for the proposition that such evidence is not 

admissible in a .civil proceeding. On or about July 12, 1982 Acco filed a response 

to DER 1 s notion including a "Statement of Facts" and on or about July 12, 1982 DER 

noved this board to strike the "Statement of Facts" contained in Acco 1 s respc:>nse. 

At DER 1 s request oral argurrent was held on its First Motion to Strike ?n 

August 2, 1982 and at "?hich -tim= the board received Acco 1 s response to DER 1 s Second 

Motion to Strike and DER 1 s brief in support of its First Motion to Strike. 

As a starting point, we feel that DER 1 s Second Motion to Strike is un

necessacy since, ha.vever styled, the "Statement of Facts" in. Acco 1 s response has 

no legal significance in the case in chief, we shall therefore deny this second 

notion. As to the first notion, we would note that since a notice of appeal is not 

a pleading, the notion to strike is probably not the correct response to allegedly 

llnpertinent statements made therein. A preferred prcx:::edure would be to file a 

notion limiting issues following receipt of appellant 1 s pre-hearing narorandum~ 

DER1 s .r.Dtion to Strike does raise a legitimate point, however, and is 

supported by sybstantial citation of authority. This l:oard is reluctant to chill 

settlement negotiations. Thus, we would have no trouble granti.i-J.g DER 1 s notion 

except for two argurcents raised bY appellant: first,. that the conduct described 

in paragraph 5 of the notice of appeal does not constitute a settiem=nt offer but 

rather an initial assessment and secondly, that DER 1 s cited legal authority does 

not apply to situations where DER, rather than sc:me independent tribunal, has the ul

timate authority to assess penalties. 

In light of these uncertaini ties we cannot grant DER 1 s First Motion to 

Strike a,t this time. We shall, however, not deny it at this time either. Rather, we 

will defer consideration of this notion until after a hearing on the rreri ts, by which 

time the context (and, indeed, the existance) of. the alleged DER statem=nts ~be 

detennined. 
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ORDER 

AND NaV, this 19th day of August, 1982, action upon DER' s First Motion 

to Strike is deferred pending adjournment of a hearing on the rrerits in this matter 

and DER' s Second Motion to Strike is denied. 

cc: Bureau of Litigation 
Hichele Straube 1 Esquire 
John c. Uhler 1 Esquire 

DATED: August 19, 1982 



~~ 12779 

,1: 

NICK ZDRALE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101. 

(717) 787-3483 

Docket No. 82-172-G 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER suR DER 'S MJI'ION 
'ID DISI:.-liSS PEI'I'I'ION FOR SUPERSEDEAS 

On or about June 15, 1982, DER issued an administrative order to the 

appellant closing appellant's landfill and requiring, as per a schedule, certain 

rerredial measures. On or about July 16, 1982 appellant's attorney filed with 

this ~d a Notice of Appeal and a Petition for SuJ?ersedeas. In Conformance with 

the policy and rules of this board,· the J:Joard staff attempted to schedule a super-
-

sedeas hearing within 6 days of receipt of said petition. Havever, despite repeated 

efforts, our staff was unable to contact either the petitioner--appellant or his 

attorney. Subsequently, on August 3, 1982, DER filed a rrotion to dismiss the said 

petition for supersedeas for failure to allege f-acts relevant to 25 Pa. Code §21. 78 

of th~ board's rules, Which section governs the grant or denial of supersedeas. A 

review of tiie said petition indicates that it is devoid of any allegations which 

would entitle petitioner to a supersedeas. 
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ORDER 

AND J:iiCM, this 19th day of August, 1982, the appellant's petition for 

supersedeas is dismissed without prejudice. 

cc: Bureau of Litigation 
Howard J. Wein, Esquire 
Dante G. Bertani, Esquire 

DATED: August 19, 1982 

. ; 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

L.'\.mlliNCE COAL CCMI?ANY Docket No. 82-043-H 
and 

81-101-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON AND ORDER 
SUR PEI'ITION FOR SUPERSEDEAS 

This matter involves the petition for supersedeas of lawrence Coal 

____ Cc:xrpany (Lawrence) _filed. in Lawrence'a....appeals at docket nos. 81-101-H and 

82-043-H. 

The appeal at 81-101-H is fran an order of the "depart:rneiJ.t, dated June 19, 

1981, directed to lawrence. The order required, inter alia, that Lawrence treat 

all discharges of mine drainage at its mining site and the order am:mds the mine 

drainage penni t for the site to provide that no additional mining could be conducted 

at the site unless and until lawrence derronstrated to the depart:rrent that additional 

mining could be conducted without producing rrore acid mine drainage. -

The appeal at 82.-043-H was fran the depart:rnent' s letter of January 18, 

1982, infonning Lawrence that lawrence had failed to danonstrate that additional 

mining could be conducted at its site without creating rrore acid mine dra.:ipage and 

advising La\vrence to backfill its site. 
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Upon lawrence's request at the su.J?ersedeas hearing 1 the hearing was 

limited to a consideration of whether lawrence should be allCMed to conduct 

additional mining at its site. 

DESCRIPriON OF THE SITE 

lawrence was authorized by I-1ine Drainage Permit 3376SM15 and Mining 

Permits 1063-5 and 1063-5A to conduct surface mining operations ·an a site located 

in Springfield Township 1 Fayette County. The site lies at the downhill (western) 

end of a tongue. of higher ground defined by the valleys fanned on the north by 

the Middle Fork and on the south by Buck Run (and an unnamed tributary thereto) 

and on the west by Laurel Run to which both Buck Run and Middle Fork report. The 

orientation and dip of this site is roughly fran higher ground in the southeas:t at 

approxima.tely 2300 feet (above sea level). to a low point in the northwest of approxi

mately 1480 feet. Prior to mining, the entire tongue was overlain by a fairly 

unifom layer of sandstone sane 40 to 60 feet thick which rested directly upon the 

mined coal. Various .impervious layers especially of shale underlie the coal so that 

(the experts· apparently agree) the majority of ground water flo.v across the site is 

controlled by the orientation of the pavement below the rem:::wed coal. 

The eastern (uphill) portion of the tongue was mined by .Marsolino Coal and 

Coke under the instant mine drainage pennit but a different mining permit. Marsolino 

also began mining operations on Mining Permit 1063-5 and had mined approximately one 

or two acres on this tract prior to the. transfer of said mine drainage and said 

mining permit to lawrence. lawrence has continued to mine on Mining Permit 1063-5 

fran the Marsolino cut (uphill) in an eastern direction until its O.J?erations were 

ceased by the above-referenced order. lawrence has also mined and backfilled on 

Mining Permit 1063-5A which is contiguous to and north of 1063-5. 
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The road system in the area of th~ tongue roughly parallels the water

sheds. On the south of the tongue, Township Route 683 (T683), also known as the 

Pirl Spring Road, parallels the south edge of mining on the Lawrence and Marsolino 

pennits. The mining sites are located north and uphill fran T683 and sane hundred 

feet away fran T683 while an unnarrai tributru:y of Buck Run is located south of and 

downhill fran T683 at a distance varying fran 20 feet up to several hundred feet 

fran said road. Buck Run pro~_r lies south of the unnamed tributary. A series of 

seeps, sane out of the bank defining northside of T683, cross T683 at certain cul

verts and report eventually to the unnamed tributru:y of Buck Run. 

At the bottcm of the hill, in an area known as Rogers Mill, the urmamed 

tributary joins Buck Run and Buck Run prcmptly joins Laurel Run which flCMs off 

to the north~t. · T683 joins Township Route 687 at the same point. T687 (which 

parallels Laurel Run) is located at the bottcrn of the steep hill which canprises 

the western tenni.nus of the Lawrence operation. This hillside includes a number 

of seeps,_ a discharge fran an abandoned deep mine known as the Porterfield Mine 

and the north ~~d .south ·entries to another deep mine which had been originally 

sealed by· the WPA. Laurel Run at this location is utilized as a fish hatchery, 

s.o that T687 .is also known as the· Fis.h· Hatchery Road. To complete this description 

of the site, a haul road designated as T685 cares off T683 and nms uphill essentially 

west to east through the site to the location of the present highwall; T685 divides 

Mining Permit 1063-5 from Mining Permit 1063-SA. 

THE PROBLEM DESCRIBED 

As set forth above, the issue for discussion in this natter is whether 

Lawrence should be penni tted to make three additional cuts on the area covered by 
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Mining Pennit 1063-5. At present Lawrence's latest cut is near to the high 

ground which divides the Middle Fork watershed on the north fran the Buck Run 

watershed on the south. However, DER's hydrogeologist, Joseph Schueck agreed 

with Dr. Donald Strieb, the hydrogeologist who testified on behalf of Lawrence, that 

the present highwall was located wholly in the Buck Run watershed. Moreover, both 

hydrogeologists agreed, on the basis of structure contour maps of the paverrent belav 

the mined coal, which they had independently prepared, that any underground drain

age frc:m the present cut and three additional cuts, if restricted to the Buck Run 

side of the hill, would not, flow toward the Middle Fork either as surface flav or 

as groundwater. Further 1 DER did not contradict the test.iroc>ny of Mr. Jarres Filiaggi 1 

Lawrence's superintendant, that the additional cuts would cover no rrore than 6 acres 

as compared to the approximately forty acres already mined on Mining Pemri.ts 1063-5 

and 1063-SA so that, as he further testified, the additional mining would add only 

approximately 10% to the mined area and to the drainage fran the site. 

Finally 1 DER did not contest Mr. Filiaggi' s test.iroc>ny that the additional 

cuts would yield approximately 20,000 tons of coal, that Lawrence had a ready market 

for this coal, that mining this coal would provide approximately 6 jobs for three 

rronths or that Lawrence has approxirnately one million dollars worth of equiprent 

standing idle on the site. 

If these were the only facts in the case DER's refual to allav additional 

mining on Mining Pennit 1063-5 would certainly seem to be suspect. Granted, the lost 

employment opportunities about which Mr. Filiaggi testified cannot be considered to 

derronstrate irreparable harm since only 3 :rronths employment is at issue which em

ployment may await decision on the merits and granted, further, that there is a 

question as to whether Lawrence has standing to raise this issue; nevertheless, it 

is at present uncontradicted that Lawrence cannot rrove the $11 000,000.00 worth of 

equipnent on site with out incurring an irreparable loss and that use o£ this equip-
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··. m:mt will not: ccxrpensate for its present idleness-. Thus, we think that Lawrence 

has sustained its burden on irreparable loss so as to satisfy one of the three 

§21.78 criteria for obtaining a supersedeas. 

The other facts established in the record in this matter do not as strongly 

support Lawrence's petition. The nost damaging fact is that acid mine drainage is 

presently seeping (and occasionally gushing) from at least two general areas of the 

site (the breakout and the toe of spoil ditch) . The breakout of acid mine drainage 

which gave rise the DER' s closure order of March · 1981 was described and dealt in 

with the opinion and order of this board in LaltJJ:'ence Coa Z -Corrpany v. DEB, EHB Docket 

No. 81-031-w (issued May 7, 1981). This breakout has been addressed by Lawrence with 

a series of treatment ponds but this breakout continued, up to the date of hearing, 

to fail to rreet all applicable effluent standards. M:>reover, both Dr. Strieb and 

Joseph Schueck agreed that the majority of rni?e drainage fran the 3 additional cuts 

. and indeed frc:an the entire Lawrence site follows the davnhill dip of the pavements to 

the vicinity of the breakout .(which is located on Mining Pennit 1063-SA near the 

western or lower edge -of the site).. Thus, the 'additional cuts could exacerbate the 

breakout problem. 

In addition, the toe of spoil discharge along T683 which is also being 

collected and treated by Lawrence, at another set of treatment ponds, could also 

feel the irrpa.ct of the additional cuts. Mr. Schueck' s structure contour map demon

strated a roll in the coal directed towards T683 which could divert sorre flow fran 

the three additional cuts fran a northwesterly direction to a southwesterly direction,· 

i.e., towards T683. It is interesting that this roll is depicted as exiting at the 

exact location of the toe of spoil discharge and it is practically dispositive that 

Mr. Schueck's testinony (which was based upon coal mapping) was supported by the 

eyewitness observations of Mr. James Filiaggi, Lawrence'.s superintendant, who certainly 

had no interest in supporting Mr. Schueck' testirrony. Finally, in this regard, Dr. 
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Strieb did not dispute the existance of the roll in the coal and agreed that if it 

existed it could divert water in the manner described by Joseph Schueck. While the 

toe of spoil discharge is apparently being treated at present to applicable standards, 

its pre-treatm=nt quality is clearly indicative of acid mine drainage and so that 

any failure of ~eat:rrent or cessation of treat:rrent could produce additional acid 

mine drainage (AMD) fran the site. 

In sum, there is no serious dispute that the La.\'irence site is now pro

ducing. AMD which but for Lawrence 1 s collection and treatment could exit the site 

and pollute the wa~s of the Cc:mronwealth. Indeed,. Lawrence 1 s CMn expert witness, 

Dr. Strieb, admitted that the overburden on the site had produced AMD and that further 

mining would produce further AMD. 

The Cormonweal th suggests that these facts are dispositive. Relying upon 

our opinion and order in Lawrence 81-031-W, supra and the authority of PA P. U. C. v. 

Israel, 356 Pa. 400, 52 A.2d 317 (1947); Commonwealth of PA~ DER v. Coward, ____ Pa. 

__ , 414 A. 2d 91 (1980) , DER argues that any further production of acid mine 

drainage is contrary to law and thus evidences per se hann to the public such as. 

to preclude the granting of a supersedeas pursuant to §21. 78 of our rules. We 

agree with. the camonwealth that we cannot permit any increased discharge of AMD 

to the waters of. the Cormonwealth but we do not agr~ that the mining of three 

additional cuts will necessarily increase the discharge of AMD to the waters of the 

Ccmronwealth. 

Lawrence has, as a result of DER 1 s continued vigilence, installed collection· 

and trea;tment facilities to address both the toe of spoil and breakout discharges de

scribed above. The discharge frcm the toe of spoils facility has apparently rret DER 

effluent standards over time as evidenced by a thorough DER sampling program which 

is in evidence in a canpanion case, DER v. Lawrerzae Coal Company, EHB Docket No. 

81-021-cP-H, of which we take official notice. Thus, we must state, that as of 

this point in time, and while this facility continues to operate, no additional AMD 
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will be discharged via the toe of spoil route regardless of whether or not three 

additional cuts are taken. 

The breakout discharge route presents a rrore difficult situation. The 

above-referenced sampling program, and Lawrence 1 s admission, make it abundantly 

clear that until recently the breakout discharge wasn 1 t collected or treated at all 

and that even now Lawrence 1 s treatment of this discharge has failed to attain the 

required effluent sta.1dard for manganese. Moreover, DER asserts, though Lawrence 

denies, that AMD exits .fran the Lawrence site also contributes to the discharge of 

AMD from the south seal of the old deep mine adjacent to T687 and it is uncontradicted 

that this water is not treated at all. 

The suggestion of Lawrence 1 s counsel that a supersedeas would have to be 

conditional upon Lawrence 1 s :meeting all applicable effluent standards at roth treat

m:mt facilities seems to resolve the lx>ard 1s concern regarding effective treatment 

of the breakout discharge although we do believe that a track record of successful 

treatment is necessary before any additional cuts are taken and this is provided for 

in the order below. 

As to the south seal problem, we feel that, at this point, the hydraulic 

connection, if any, between the Lawrence site discharge and the south seal has riot 

been demonstrated. The Ccmronwealth 1 s evidence to support this alleged hydraulic 

connection comprised a WPA deep mine map which Joseph Schueck transposed on to his 

structure contour map as well as James Filiaggi 1 s admission that Lawrence encountered 

a void which was possibly a deep mine tunnel while mining on Mining Pe:r:mit 1063-SA. 

We cannot place much credence on the mining map; first because Mr. Scheuck 

admitted that these maps were notoriously inaccurate in themselves and secondly, 

because of difficulties he testified to in scaling up fran the mine map to the 

structure contour map. Similarly, Mr. Filiaggi 1 s admission gives little sup:r:ort to 

DER 1 s theoi:y because neither Mr. Filiaggi nor anyone else testified as to the 
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orientation or extent of any mine workings which might have been encountered. There 

. is simply no evidence connecting this mine void to the south seal. 

We do not mean to preclude further evidence on .this :point, perhaps 

based upon the chemical signature_ of the south seal discharge, but, at this :point, 

we cannot allow the :possibility of the existance of a hydraulic connection- between 

the south seal and the Lawrence site to stand in the way of conduct which we feel 

may improve conditions at this site. In conclusion of this :portion we do not 

feel that the production of .AMD on the Lawrence site during mining need necessarily 

preclude additional cuts so long as the ~e-described discharges of .AMD. are 

collected and treated accordi.I:lg to law. 

We do not agree with Lawrence, however, that this should be the end of our 

inquiry; we are concerned al:x:mt :post-mining discharges of AMD too. Dr. Streib testi

fied that even though he expected ~t backfilling and revegetation of the Lawrence 

site would minimize :post-mining discharges of· AMD such discharges 'M:luld still occur. 

Therefore, unless pennanent treat:roent and/or abaterrent techniques are utilized at 

this site the three additional cuts could be expected to exacerbate :post-mining 

discharges by sene 10%. 

Fortunately, Dr. Streib testified, with the concurrence of DER officials, 

that techniques for abatement and/or permanent of AMD are available. It would seem 

that irnplernentation of the permanent treatment techniques at the site 'M:luld be 

premature at this time since the construction of these facilities requires assign

ment of res:ponsibility for inter aZia the breakout discharge and the south seal dis

charge to Lawrence Coal and Lawrence vigorously denies resp:msibili ty for either. 

discharge. Installation of permanent treatment must await a hearing on the rrerits. 

On the other hand, Dr. Streib testified that the rrost effective abatement 

technique on this site would be the construction of an underground diversion channel 

located at the uphill end of the Lawrence operation to divert groundwater away frc:m 
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the mined and reclaimed portion of ·the Lawrence site so as to preclude the production 

of .AMD by precluding contact of said groundwater and the overburden on the site. 

It would seem that such a diversion channel could be constructed at the 

sarre t:ilne and with the same equipnent and personnel used to make the three additional 

cuts and, if properly des:lgned and constructed, could only help to minimize (or 

perhaps eliminate) the need for pennanent post-mining treatment. 

We believe that if construction of a properly designed diversion channel 

accarnpanies excavation of the three additional cuts, the present pollution-producing 

potential of the site will be reduced even though the extent of mined area _will be 

increased by scxre 10%. Moreover, by penni tting the three additional cuts we will 

also be maximizing use of the coal resource and setting the stage for complete 

reclamation of the site. 

Dr. Streib has testified that closing the present open pit and revega

tating the sitE;: could, in itself, reduce infiltration to and AMD production on the 

site. C~early, the sooner this is done the better. 

ORDER 

AND N:M, this 8th · day of September , 1982, DER's order of June 19, 

1981 and DER's letter of Janua:r:y 18, 1982 are superseded to the extent and upon 

the conditions set forth belCM: 

A) Lawrence may make three additional cuts on Mining Pennit 1063-5 

provided that: 1) these cuts are restricted to the cross-hatched area shown on 

attached Exhibit A; 

2) these cuts are kept on the south side of the crest of the· hill 

dividing the Middle Fork and Buck Run watersheds; 
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3) 'fhe effluent fran the toe of spoil and breakout treatment txJnds, 

at all tim:s fran the date of this order, complies with all applicable limits 

subject to deviations caused by standard force rrajuere conditions; 

4) 'fhe location of each cut must be approved by DER to ensure ccxrpli-

ance with requirem:rits 1, 2 and 3 above and DER' s min~ inspector may cease 

operations for violation of any of the said requirements; 

5) before making any of the authorized additional cuts Lawrence must 

obtain DER approval, which rray not be unreasonably withheld, of the underground 

diversion channel described above, as well as any additional facilities necessary 

to handle the diverted· flow, and 

6) . · "r..awrence shall construct the said underground diversion channel 

as soon as feasible during its additional mining operations but in no event 

later than opening the third cut; 

7) · this order will be superseded by an adjudication following a 

hearing on the merits. 

DATED: September 8, 1982 

EDWARD GERJUOY 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

"il.ES'I'ERl\l' PENNSYLVANIA ~OO'ER W1PANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-210-H 

and HEPBURNIA. COAL CQvlPANY, Yn~ COAL rolPAl.N, 
STOUT COAL Ca-:IPANY and P&N COAL a::I1PAlN, Pennittees 

OPTI-ITON Al\10 ORDER 

AND NCW, this 9th day of September, 1982, in consideration of the rrotion 

for extension filed on behalf of the :permittees in each of the above-captioned 

matter and in consideration of DER 1 s answer thereto and in order to provide a rea-

sonable extension of the time to file pre-hearing :rrerroranda so that settlement 

negotiations r:'ay continue yet to obtain for DER a tinely adjudication of said per-

mi. ts, should said negotiations fail, it is hereby ordered that discovery in this 

matter shall be concluded \vithin 45 days from the date of this order and that the 

appellant shall COIJply with the board 1 s Pre-Hearing Order within 60 days from the 

date of this order. 

cc: Bureau of Li ligation 
Richard S. Ehmann, Esquire 
Ant:1ony P. Picadio, Esquire 
Stout Coal CS>!nPany 
. Bradford F. ~Vhi trnan, Esquire 
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TOWNSHIP OF :UIDIANA 

and 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-099-G 

COl~CERNED CITIZENS OF RURAL RIDGE, 
Rae Ann Tabis, Secretary, Trustee 
ad Litem 

Docket No. 82-100-G. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

.l · DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DUQUESNE LIGHT COHPANY, Permittee 

OPINION AL"'D ORDER SUR PERNITTEE 'S 
PRELD1I~ARY OBJECTIONS 

On }!arch 24, 1982, The Department of Environmental Resources (DER) 

awarded Duqti~srie Light (Duquesne) a permit to operate a solid waste disposal and 

processing facility (the £acility) in Indiana Township, Allegheny County. On 

April 22, 1982, Indiana Township (the Township) filed with·this Board a timely 

appeal of this permit issuance, which was docketed at 82-099-G. On the same day, 

April 22, 1982, the Concerned Citizens of Rural Ridg~ (Citizens) also appealed 

issuance of this permit; the Citizens' appeal was docketed at 82-100-G. The 

Township and the Citizens each offered identical reasons for their appeals, namely: 

(1) The dumping of fly ash, particles of which contain heavy metal 

poisons, upon active springs and and a mountain stream, despoils the environment 

and threatens the health and safety of the residents of Indiana Township. 
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(2) Air poL~ution will inevitably occur at the dump site to the 

detriment of the residents living in the area. 

(3) No alternate sites to the dumping of fly ash have been considered. 

(4) There is no regular inspection and monitoring of the site for 

residual hazardous wastes, such as PCB's previously dumped on land adjacent to 

the site, during construction. 

(5) Depending on exact chemical content and concentration fly ash has 

varying degrees of carcinogenicity, ~he dumping of which threatens the health 

and safety of the residents of Indiana Township. 

(6) There is no prescribed monitoring of the safeguards set forth in 

the permit by the Dept. of Environmental Resources. 

(7) Duquesne Light Company's past performance at dump sites indicates 

an inability and/or lack of desire to abide by local and state requirements. 

On June 4, 1982, Duquesne filed preliminary objections to the Township's 

appeal. Duquesne alleged the Township's ,appeal should be, dismissed because: 

a. The Township lacks standing. 

b. The Township's stated reasons for its appeal (items (1) to (7) supra) 

would require DER to consider factors DER has no obligation to consider. 

On June 4, 1982, Duquesne also filed preliminary objections to the 

Citizens' appeal. Duquesne alleged the Citizens' appeal should be dismissed for 

the same two reasons~ and b just quoted. However, in the case of the Citizens, 

Duquesne further alleged the appeal should be dismissed because also: 

c. The Citizens had not complied with the Pennsylvania Rule of Civil 

Procedure 2152 (R.C.P. 2152) with regard to actions by unincorporated associations. 

. ' In both sets of preliminary objections, Duquesne also asked the Board 

to order the appellants to file a more definite statement than the appellants' 
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aforementioned reasons (1)-(7) for appealing, in the event that the Board refused. 

to dismiss the appeals. 

Standing 

Duquesne argues that in order to have standing to appeal, the Township 

must have an interest in the subject matter or particular question litigated (in 

this case DER's permit grant to Duquesne) which is "substantial, immediate and 

direct". This asserted test for standing is a correct statement of Pennsylvania 

law. William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 

269 (1975), Susquehanna County v. DER, 58 Pa. Cmwlth. 381, 427 A.2d 1266 (1981) and 

____ Pa. Cmwlth. _. ___ , 443 A.2d 870 (April 13, 1982). The Township's claim that 

the pennit grant "threatens the hea-lth and safety of the residents of Indiana 

Township" (see r~asons (1) and (5) supra from the Township's Notice of Appeal) is 

insufficient to confer standing under the authorities just cited. In particular, 

the Township lacks standing merely. "to assert the right's or claims of individual 

property owners" against DER. Strasburg Associates v. Newlin Township, 52 Pa. 

Cmwlth 514, 415 A.2d 1014 (1980). Rather, as the Strasburg Court said, the Town-

ship must show that the action appealed from: 

has either adversely affected its municipal purpose 
in carrying out local government functions or acted 
in some way to affect rights or claims of individual 
property owners against the Department in which the 
Township would ~ct as Trustee. 

The Township's Notice of Appeal does, not allege facts which could make such a showing. 

This Board consistently has followed t~e Strasburg ruling. Wayne J. Busfield et al. 

v. DER, 1980 EHB 179, Borough of Jefferson v. DER, 1980 EHB 288, Lower Providence 

Township v. DER, EHB Docket No. 81-078-M Opinion and Order ·(February 10, 1982). 

On June 24, 1982, the Township filed its response to Duquesne's Prelimi-

nary Objections. Its response to Duquesne's claim that the Township lacked standing 

asserted: 
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The Township can demonstrate that •.•. Duquesne 
Light Company has caused problems in the past with 
respect to road maintenance and traffic enforcement 
and can further demonstrate that the burdens caused 
by this permit will directly affect the Township's 
ability to render municipal service. 

On its face, this assertion meets the Strasburg test (quoted supra) for the 

Township's standing to appeal. Nonetheless, Duquesne, citing Strasburg, still 

urges us to dismiss the Township's appeal for lack of standing, on the grounds 

that the just-quoted assertion is not supported by facts, and is otherwise too 

speculative to confer standing. Duquesne further argues tnat the Township has 

had the opportunity to file an affidavit setting forth the needed facts, and has 

not done so; nor has the Township amended its Notice of Appeal to include its 

just-quoted allegation of standing. Therefore, Duquesne concludes, dismissal of 

the Township's appeal is required under the Pennsylvania Rules of Civil Procedure 

(Pa. R.C.P.). 

We disagree that dismissal is required at this stage of the instant pro-

ceedings. Duquesne's arguments assume that a Notice of Appeal filed before this 

Board is closely analogous to the initial pleading in ~ Pennsylvania civil court 

action. But a Notice of Appeal to us is not closely analogous to a complaint in a 

civil court action. For example, if a Notice of Appeal were to be treated as a 

complaint pleading under Pa. R.C.P. 1017(a), then we would expect (under Pa. R.C.P. 

1026) that DER would have to file an answer to the Notice of Appeal within 20 days. 

Yet 25 Pa. Code §21.64(c) specifically states: 

Due to the nature of appeal proceedings, unless 
otherwise ordered by the Board, neither the Department 
nor a permittee shall be required to file an answer to 
an appeal from an action of the·Department. 

Furthermore, this Board customarily permits appellants to offer arguments 

and testimony concerning objections (to DER's complained-of action) which have not 

- 472 -



·!'= 

been listed in the original Notice of Appeal, provided proper notice of such 

' 
arg~ents and testimony has been given in appellant's pre-hearing memorandum 

(see the Board's Pre-Hearing Order No. 1 in 82-099-G). This Board practice is 

~onsistent with the letter and intent of 25 Pa.S21.51(e), which recognizes 

that in appeals to this Board--which so often involve highly technical issues--

the appellant frequently cannot be expected to fully articulate the grounds for 

his appeal until he has had the opportunity for discovery. Indeed, the Township's 

-
Pre-Hearing Memorandum, filed July 12, 1982, asserts it will show that specified 

special conditions of the permit will create an "undue enforcement burden on the 

Appellant"; such a showing could be enough to meet the Strasburg test for standing. 

1 Pa. Code §31.2 of the General Rules of Administrative Practice and 

Procedure (the analogue--in the Rules of Administrative Practice and Procedure--

of Pa. R.C.P. 126) reads: 

.f('. 

The rules in this part shall be liberally construed 
to secure just, speedy and inexpensive determination 
of the issues presented • 

Under 25 Pa. Code §21.1(c), this just-quoted rule pe~tains to the Board's proceedings. 

Consequently, especially in view of the discussion in the preceding paragraph, we 

hold that the Township's contention in its response to Duquesne's preliminary object-

ions--that the burden caused the Township by Duquesne's permit "will directly affect 

the Township's ability to render municipal service"--is properly before the Board 

at this time although this contention has not formally been embodied in an amendment 

to the Township's Notice of Appeal. As of this date it is not clear that the 

Township will not be able to prove facts demonstrating this contention, which if 

demonstrated would show the Township does have standing under the Strasburg test. 

At this time, therefore, we reject Duquesne's preliminary objection that the Town-

ship lacks standing, without prejudice to Duquesne's right to. renew this preliminary 
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objection at a later stage in these proceedings, in the form of a motion to dismiss 
~ 

for lack of standing. In effect our ruling agrees with DER'~ assertion, in its 

June 21, 1982 Response to Duquesne's Preliminary Objections, that the issue of the 

Township's standing should be deferred until.a sufficient factual record has been 

developed. 

The foregoing discussion of standing pertains also to Duquesne's objection 

that the Citizens lack standing. Here we are inclined to agree with Duquesne. 

The Citizens' Notice of Appeal does not allege injury to it~ individual members 

or to itself as an assoc~ation (see reasons (1)-(7) quoted supra), and this deficien~ 

cy is not remedied in the Citizens' Answer to Duquesne's Preliminary Objections. 

The Citizens cannot--as the Township can--allege that the action appealed from will 

affect their ability to render municipal service. The Citizens' ~re-Hearing Memo-

randum, filed July 28, 1982, does state that it will prove: 

· 1"3. The individuals making up the Appellant, 
Concerned Citizens of Rural Ridge, will suffer a 
direct adverse economic impact resulting from a 
fly ash dump. 

However, under·the authorities we have cited supra, this alleged fact--the only 

alleged fact in the Citizens' Pre-Hearing Memorandum which speaks of injury to 

individual members of the association--is insufficient to confer standing on the 

Citizens; injury to the association itself as an association appears to be required, 

and the Citizens nowhere have made such an allegation. Duquesne's Memorandum of 

Law in Support of its Preliminary Objections correctly points out that Community 

College of Delaware County v. Fox, 20 Pa. Cmwlth 335, 342 A.2d 468 (1975), cited 

by the Citizens, actually supports Duquesne. As for ~-Tarth v. Seldin, 422 U.S. 490 

(1975), also cited by the Citizens, no reasons have been offered why this opinion, 

addressed to the question of standing in the federal courts under the Federal Civil 
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Rights Act of 1968, in any way should control the Pennsylvania decisions on 

standing to appeal· to the EHB from actions of DER. 

Nevertheless we are reluctant to foreclose the Citizens' participation 

in this appeal, especially because some members of the Citizens' association 

probably would have had standing to appeal had they done so within the requisite 

30-day period. 21 Pa. Code s21.52(a). Under 21 Pa. Code §21.52(a), we earlier 

have had no choice but. to refuse the Citizens' July 24, 1982 petition for leave 

to ~end their appeal to add individual property owners as parties (see Paragraph 6 
! 

of our Order in 82-100-G dated July 2, 1982). Even if the Township ultimately 

demonstrates it deserves standing (and it is by no means clear it can do so), 

dismissing the Citizens' appeal will mean that those persons most immediately 

affected by the proposed facility, namely.those persons residing in its immediate 

vicinity, will have lost their chance to have their own counsel participate directly 

in the presentation of the case against the permit grant to Duquesne. Therefore, 

we will. give th·e Citizens until October 1, 1982 to supplement their fre-Hearing 

Memorandum with a statement of additional facts, if any, which the Citizens intend 

to prove and whi~h (in combination with the facts already alleged) could confer 

standing on the Citizens. In fairness to Duquesne, to ensure these supplemental 

alleged facts indeed are likely to be proved, the facts averred in this supplement 

to the Citizens' Pre-Hearing Memorandum shall be verified by the Citizens' Trustee 

ad Litem, as per Pa. R.C.P. 1024(a); this supplement shall not contain averments 

which are inconsistent in fact. We will rule on the Citizens' standing to appeal 

shortly after receiving this pre-hearing memorandum supplement of theirs. 

Relevance of Appeals to DER's Obligations 

Our review of a DER action is to determine whether DER comnitted an ab~se 

of discretion or an arbitrary exercise of its duties or functions. Warren Sand and 
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Gravel v. DER, 20 Pa. Cmwlth. 186, 341 A.2d 556 (1975), Czambel v. DER et al., 
. 

·EBB Docket No. 80-152-G (issued April 30, 1981), Lower Paxton Township Authority 

· · v. DER, Docket No. 80-205-W (issued July 16, 1982). Duquesne argues that the 

appeals--of the Township and of the Citizens--should be dismissed because (according 

to Duquesne) the reasons (1)-(7) for the appeals, quoted supra, even if proved 

would not justify the conclusion that DER abused its discretion or arbitrarily 

exercised its duties or functions. 

we·are not convinced by this argument.of Duquesne's. Although far from 

artfully pleaded, the-aforementioned reasons (1)-(7) for the most part are concerned 

with factors (e.g., water pollution and air pollution) which DER was required to 

consider before granting the instant permit. 35 P.S. §'-6018.503. Therefore we 

shall reject Duquesne's ~econd preliminary objection, in the nature of a Motion to 

Strike, which was described in Paragraph ~ supra. Assuming one or both of the 

parties can demonstrate standing, the hearing on the merits will determine which, 

if any, of the aforementioned reasons (1)-(7) are supported by evidence sufficient 

-
to show DER abused its discretion or arbitrarily exercised its duties or functions. 

Failure to Comply With Pa. R.C.P. 2152 

This preliminary objection of Duquesne's (described in Paragraph£ supra), 

was well-grounded, but has been rendered moot by Paragraph 5 of our July 2, 1982 

Order in 82-100-G. Therefore we herewith dismiss this preliminary objection. 

Motion for a More Definite Statement 

Duquesne has asked us to order the Appellants to file more definite 

,statements of the reasons for their appeals, in the event we do not grant Duquesne's 

requests that the appeals be dismissed. We have not dismissed the appeals. However, 
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we will not order the Appellants to supplement their Notices of Appeal with more 

definite statements of their reasons for doing so. As our discus~ion~of the 

·-·-standing issue has indicated, the details of an appellant's case frequently are 

not clarified--to the appellant himself as well as to the other parties--unt~ 

the appellant is able to file his pre-hearing memorandum. Both Appellants now 

-
have filed their pre-hearing memoranda. At this stage in the proceedings, there-

fore, it would be pointless to ask the Appellants to make their Notices of Appeal 

more definite. Duquesne now must look to these Pre-Hearing Hemoranda for the 

Township's and the Citizens' statements of their respective cases. 

Consequently we shall not grant Duquesne's Motion for a More Definite 

Statement. However, Duquesne--in its Memorandum of Law in Support of its prelimi-

nary objections--also has asked the Board to permit Duquesne "reasonable discovery" 

in the event Duquesne must await Appellants' pre-hearing memoranda before ascer-

taining the Appellants' detailed bases for their appeals. Duquesne has made this 
··-

request more specific by filing--on August 6, 1982 in 82-100-G--a request to 

conduct additional discovery. This request still is pending. The Citizens have 

agreed to this request for additional time to conduct discovery; DER has neither 

consented to nor opposed these requests. In the meantime the Board has given 

Duquesne a number of extensions of time to file its pre-hearing memoranda in these 

two appeals; both pre-hearing memoranda now are due September 20, 1982. 

The Board's Rules permit discovery without leave of the Board for a 

period of 60 days after the appeal has been filed._ 25 Pa. Code921.111(a). Our 

Pre-Hearing Order No. 1, which gave each appellant 75 days to file its pre-hearing 

memorandum, and then gave Duquesne another 15 days (after receipt of Appellant's 

pre-hearing memorandum).; to;_ prepare Duquesne's pre-hearing memorandum, obviously 

expected that Duquesne would conduct some discovery during the time it was awaiting 
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-.... 
re~ipt o~·Appella~ pre-hearing memoranda. We do not feel that:· \n.e afor~·..::. ~ .. 
mentioned reasons (1)-(7) given by Appellants as their reasons for appealing 

were so vague that Duquesne wa~ wholly_ unable to conduct effective discovery .~ 

before receiving Appellants' pre-hearing memoranda. Indeed, Duquesne did engage 

in discovery within the 60-day period mentioned in 25 Pa. Code §21.111(a). 

We have examined the Township's and the Citizens' Pre-Hearing Memoranda. 

The To~~ship's Statement of Facts it intends to prove, called for in Paragraph 2A 

of the Board's Pre-Hearing Order No. 1, is wholly unsatisfa?tory. The Township's 

"facts" are purely conclusory. Moreover, the Township's "facts" appear to bear 

no relation to its reasons (1)-(7) supra for appealing. The Township is not 

required-to state facts in its pre-hearing memorandum which will support each of 

its original reasons for appeal; however, the Township's attention is called to 

Paragraph 4 of Pre-Hearing Order No. 1 for the possible consequences of failure 

to state such facts. We will give the Township until October 1, 1982 to file 

a new pre-hearing memorandum curing the just-described deficiencies of the pre-

hearing memorandum already filed·. 

The Citizens' Pre-Hearing Memorandum is more in the nature of a brief 

than a typical pre-hearing memorandum. Nevertheless, this Pre-Hearing Memorandum 

appears to be in compliance with the requirements of Pre-Hearing Order No. 1, 

except possibly for Paragraph C of Pre-Hearing Order No. 1, which requires a 

summary of the testimony of each expert witness. It is not apparent that such 

a summary, for each intended expert witness, has been included in the Appendix 

to the Citizens' Response to Pre-Hearing Order No. 1. Therefore, on or before 

October 1, 1982, the Citizens shall supplement their Pre-Hearing Memorandum with 

any summaries of expert testimony not already filed; for those summaries already 

filed, locations in the Pre-Hearing Memorandum shall be specified. The Citizens' 

- 478 -



attention is called to Paragraph 4 of Pre-He~ring Order No. 1. 

The expected new filings by Appellants on or before October 1,-4982, 
·~ 

taken together-with our earlier discussion of Duquesne's Motion for a More 

Definite Statement and its pending discovery requests, have convinced us that 

Duquesne should be given the time to complete· its discovery and to file its 

pre-hearing memoranda. Therefore we herewith extend the due date for Duquesne's 

pre-hearing memorandum, in each of these two appeals, to October· 20, 1982; DER's 

due date to file its pre-hearing memoranda in these appeals is similarly extended. 

In the interim, we shall order the Citizens to answer Interrogatory No. 3 of 

Duquesne's Interrogatories to the Citizens dated August 4, 1982; if the Citizens 

have not alreapy answered this Interrogatory, the answer is due not later than 

October 1, 1982. This Interrogatory No. 3 is a request for information which 

Duquesne should have in order to prepare properly for its hearing on the merits; 

however, Duquesne could not reasonably have been expected to make this request 

before seeing ~he Citizens' pre-hearing memorandum. On the other hand, if the 

Citizens have not already answered Interrogatories Nos. 1 and 2 of the set dated 

August 4, 1982, we shall not order them to do so. Both of those Interrogatories 

could have been directed to the Citizens within the 60-day period when leave of 

the Board is not required. Much of the information requested in Interrogatory 

No. 1 already is contained in the Citizens' Pre-Hearing Memorandum, or will be 

so contained after October 1, 1982 (recall our discussion supra); the information 

requested in Interrogatory No. 2 largely is beyond what is required of ~he Citizens 

in our Pre-Hearing Order No. 1, and also appears to be somewhat outside the scope 

of permissible discovery under Pa. R.G.P. 4003.1-4003.5. We see no reason why, 

at this late date, we should order the Citizens to answer these Interrogatories 

Nos. 1 and 2 without giving the Citizens the opportunity to file objections in 

accordance with Pa. R.C.P. 4006(a)(2). 
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0 R DE R 

AND NOW, this 15th day of September, 1982, it is ordered that: 

1. Duquesne's preliminary objection to the Township's appeal at 

82-099-G for lack of standing is dismissed, without prejudice to Duquesne's 

right, at a later stage in these proceedings, to move dismissal of the Town-

ship's appeal for lack of standing. 

2. On or before October 1, 1982, the Citizens shall file a supple-

ment to their Pre-Hearing Memorandum, stating additional facts, if any, which 

they intend to prove and which (in combination with the facts the Citizens 

already have al+eged) could confer standing on the Citizens. 

3. The facts averred in this supplement to the Citizens' Pre-Hearing 

Memorandum shall be verified by the Citizens' Trustee ad Litem, in accordance 

with Pa. R.C.P. 1024(a); this supplement shall not contain averments which are 

inconsistent in fact and which could be verified in accordance with Pa. R.C.P. 

1024(b). 

4. The ruling on Duquesne's preliminary objection to the Citizens' 

appeal at 82-100-G for lack of standing is deferred until receipt of the 

supplementary facts called for in Paragraph 2 above. 

5. Duquesne's preliminary objections to the Township's and the Citi-

zens' appeals--in the nature of a Motion to Strike for failure to state reasons 

.. ; 
e ."!· 

which, if proved, could justify the conclusion that DER abused its discretion or 

arbitrarily exercised its duties or functions--are dismissed. 

6. Duquesne's preliminary objection that the Citizens' appeal fails 

to comply with Pa. R.C.P. 2152 is dismissed. 
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7. Duquesne's Motions for a More Definite Statement,- in each of th~ 

appea~s at 82-099-G and 82-100-G, are dismissed. 

8. ·.On or before October 1, 1982, the Township shall file a new pre-
~~ .... -.. ....... 

hearing memorandUm fully complying with the requirements of our Pre-Hearing 

Order No. 1. 

9. On or before October 1, 1982, the Citizens shall supplement their 

Pre-Hearing Hemorandum with any summaries of expert testimony· not already filed, 

in order to ensure ful~ compliance with Paragraph C of our Pre-Hearing Order No. 1; 

for those summaries already filed, locations in the Pre-Hearing Memorandum shall 

be specified. 

10. The date for filing of Duquesne's pre-hearing memorandum, in each 

of th~se appeals, is extended to October 20, 1982; the due dates for DER's pre-

hearing memoranda also are extended to October 20, 1982. 

11. By October 1, 1982, the Citizens shall answer Interrogatory No. 3 _ 

of Duquesne's Interrogatories dated August 4, 1982, if they have not already done 

so; the Citizens need not answer Interrogatories Nos. 1 and 2 dated August 4, 1982. 

ENVIRONMENTAL HEARING BOARD 

EDWARD GERJUOY, Mem er 

cc: .Bureau of Litigation 
Ward T. Kelsey, Esquire (For DER) 
Ira Weiss, Esquire (For Township of Indiana) 
David R. Morrison, Esquire (For Citizens) 
Harley N. Trice, II, Esquire (For Permittee) 

DATED: September 15, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PE!'.'NSYLVANIA 17101 
(717) 787-3483 

QJE,UCAL ~'lASTE MANAGENENT, INC. , et al. Docket No. 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and SUSQUEHANNA COUNTY AND GEORGE CAHPBELL, et al. 

OPDITON AND ORDER SUR 

81-154-H 

APPELIANI'S' PEI'ITION FOR RECONSIDERATION EN BANC 

On or about July 20, 1982 this board issued an Opinion and Order Sur 

Appellants' Petitions for Supersedeas denying same. On or about August 9, 1982 

appellants 1 petitioned this board to reconsider its super!?edeas denial ~ bane. 

On or about September 7 ~ 1982 DER :rroved this board to qu.cish appellants' petition 

and on the· same day both the County and the individual intervenors, through their 

respective counsel, filed answers to said petition urging this board to deny same. 

A complete discussion of the (unverified) factual averments of the petition 

and the various answers thereto will not be atter:tpted in this opinion for the 

reason that the ooard agrees wi:th DER that the petition is not in confornri.ty with 

our rules. 

Rehearing or reconsideration is provided for in the ooard' s ·rules as set 

forth at 25 Pa. ·code §21.122, however, the ooard interpretates this section as only 

providing for reconsideration or rehearing foll~v.ing final decisions of the board. 
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The decision questioned here, denial of supersedeas petition, being interlocutory 

in nature, does not merit for reconsideration under §21.122. 

The ooard feels that its inte:rpretation of §21.122 is canpelled both by 

the internal logic of the §21.122 and by the principle of construction set forth at 

Pa. R.C.P. 126, i.e., " ... to secure the just, speedy and inexpensive determination 

of every action ... " 

As to the internal logic of §21.122, we note that its purpose is to ensure 

that the parties have had ample opportunity to present all relevant facts to the 

toard and to di.scuss the legal grounds upon which the l:oard' s decision will rest. 

Follow.ing a final decis:ton, the need for a procedure as outlined in §21.122 

is. quite apparent. But for §21.122, after an adjudication, the parties ~uld have 

no further opportunity· to amend the record or address the legal issues before this 

l:oard. But even in this circrnnstance §21.122 is careful to limit reconsideration of 

facts to evidence which could not with due diligence have been offered at the tim= 

of hearing and likewise §21.122 is careful to limit reconsideration of the law to 

legal arguments which the parties had no opport:uni ty to brief. Thus, it is clear 

that the key to obtaining a re-hearing or reconsideration, under §21.122, is the 

lack of opportunity to brief a legal issue or to introduce relevant facts. 

A supersedeas decision, in sha:rp distinction to adjudications of the 

board does not close the record. Appellants here may still introduce (legally 

admissible) evidence at the hearing on the merits including evidence (if legally 

admissible) to support the avenrents set forth in their corrplaint. Similarly, 

appellants have yet to file a post-hearing brief and therefore they have a full 

opportunity to brief any and all legal grounds. 

We feel that the al:ove legal analysis derronstrates that §21.122 was not 

meant by its framers to apply to supersedeas decisions and we so hold. If we had 

any doubt in this regard the circumstances of the instant matter would have riever-
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theless comnanded the same result. The instant ma.tter involves two DER orders, 

the later of which is over a year old. Appellants' proposed construction would. 

have us continue the pre-hearing phase of this ma.tter indefinitely. We do not 

see how such a delay could conceivably be considered to be "speedy .. or 11 ineXpensive" 

as suggested by Pa. R.C.P.. 126 nor would such a delay in the circmnstances of this 

case be "just" to any of the parties. 

Having concluded that §21.122 of our rules does not suppport appellants' 

petition, we need not discuss whether their petition demonstrates 11canpelling and 

persuasive reasons" for granting reconsideration and, of course, we do not reach 

the rneri ts. 

ORDER 

AND NCW, this 17th day of September, 1982, appellants' Petition for 

Reconsideration En Bane is denied. 

DATED: Sept6Ilber 17, 1982 
cc: Bureau of Litigation 

Louis A. Naugle, Esquire 
Bruce S. Katcher, Esquire 
Gerald C. Grimaud, Esquire 
E. Stirling lathrop, III, Esquire 

ENVIRONMENTAL HEARTit:; OOARD 

A~4~fl, ;?i_~ 
BY; DENNIS J. HARNISH 

Chainna.n . ./· 

. ANTHONY J. ~ULID, JR<') l 
Member r.__./ 

EDw.ARD GERJUOY -
Member 
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v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTII SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 81-168-111 

COMMONWEALTH OF PENNSYLVANIA 

· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

- OPINION AND- QRDER SUR 
. ·t.prJOH FOR SUUr·1ARY JUro!ENT 

By letter dated October 1, 1981, 'b.'1e chief of the Division of Hazardous 

Haste of the Bureau of :;s-olid Haste r1anagernent of the Depart:rnenta:l Environmental Re-

source$ (DER) .lnfo:rmed Chem::lene Corporation, and other hazardous \vaste transporters 

'I._Alo- have al$0 al?Pealed or intervened in _this a~l (appellants) I that appellants 

\VOuld be required to sul:rnit, -inter alia, a collateral bond '1.-rithin ninety (90) days of 
- . 

of !;?.aid letter 1 ~- a precondition to the issuance by DER of a license to transport 

hazardous v-;ra.ste in the Camonwealth of Pennsylvania after July 7 1 1982. 

_On October 30 1 1981, Chem:lene appealed the bonding provisions of DER's let-

ter of October 1, 1981, and as ot.~er appeals Nere filed by other transporters of hazar

dous. \'@.!;?te., the later a!_)peals \<!ere consolidated "vi th that of Chem:lene. Subsequent 

petition$.' ;for intervention were also consolidated 'I. vi th CI!ei:"Clene' s a!_:>Peal. 

After b..zo (2) pre-hearing conferences, the parties agreed that t.~e proceed-

ings -would be bi;furcated so as to allOiv, in the first phase of proceedings 1 the expedi

tioll!;? revi:~.z- of the_ issues· raised as to the constitutionality of the statutory basis of 
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·. 

the collateral bondlng provt~ions· for hazardous: waste transporters, · and the consti-

· tutionality and reasonableness of DER's regulations, policies and procedures estab

lishing and administering the said collateral bond program. · The parties also agreed . · .. : 

that a sti'pU].ated record woUld lJe presented to the Board for first phase review of 

these appeals·. 

On the basis of the stipulated record, appellants filed a Motion for Sum

mary· Judgment seeking relief fran: the bonding requirerrents of the statute . in question, 

the regulaq'ons pranulgated in pursuance of the said statute, and DER' s :policy in as

sessing the amount of each transporter's collateral bond. The original Motion for 

Sum:nary·. Judgment was· later sui;>planted by an Amended Hotion for Surn:nacy Jtrlgrrent. 

After suhnis$i'on of briefs, the Board heard oral argurrent thereon en bane_, 

atter ~en. reply, and supplerrETital Briefs were filed. 

The appeals filed in this matter raise significant issues concerning consti

tuhpnaiity· of ~te statutes·, and regulations pranulgated pursuant to such statutes, as 

well as th.e reason.allleness and validity of DER "policies" in the assessment of each in-

cl.iyipual trail.Sp)rter~s:· collateral :bond in furtherance of its :bonding program for trans

J?Ort:efr'~~ o~: ·Bazard~ ~te. · 

me: que~'Qn 0~ the. ~tutional±ty· of the statute in question must first 

:Q.e. ?.pdr~, §::Plce·regW.ati'ons- and de~tal policies can only emanate fran coi1sti

tu"4'Pnall ¥' enacted leg-.t~lation. 

The. pertinent statute in question is· S~tion 505 (~) of the Solid Waste Manage

JI)2flt Act .C~L 35 P.S,-'. §6018.5Q5(e)_, which section requires that,prior to issuance of 

a licen~.e. an :applicant mu.st file a collateral bond made payable to the Ccrmonweal th in 

~ anpunt not less· that $10,000 or nore .tf the Secretary of DER determines that a greate.I 

~unt i~,' reiqutred to guarantee canpliance with the Act (~1A) • 

AJ?J?ellants' argue strenuolisl y· that the bond requirerrEI1t is nnconsti tutional on 

the: grOIJil~· t:nat, inter alw_, such requirements· have been preempted by federal legisla

tion and· ~ederal· ··judicial preeedent. . While th_is· Board is impressed by the analysis and 
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reasoning employed by appellants in their exposition of the issue of constitutionality 

of Section 505 (e), we are nevertheless cognizant of the jurisdictional limitations .im-

posed upon the Board in this area. 

Despite appellants·' derconstrated desire ·to have the Board rule on the consti-

tutional question, and despite appellants' assert._ion that this Board has jurisdiction 
. ' 

• 1·1 I 

to decide the constitutionality of state legislation ·the consideration of constitutional 

issues related to legislation is beyond the scope of review granted to this Board. 

Only courts·, not executive tribunals, have the authority to deci9e constitutional issues. 

There is no doubt that this Board is an executive tribunal, despite the fact that it ex-

ercises quasi-judicial functions. Hcmever, the exercise of such quasi-judicial functions 

has not thereby· endowed this Board with the jurisdiction requisite to decide constitutional 

issues. The limitation suggested by DER, i.e., the Poard's exercise of jurisdiction to 

to decide constitutional issues, was first enunciated in the case of St. Joe Minerals 

Corporation v. GOddard, 14 Pa. Commonwealth Ct. 624, 628-629, 324 A.2p 800 (1974). The 

case was follcmed by Delaware Valley Apartment House Obmers' Assn. v. Department of Reve-

nue, 36 Pa. Ccrmonwealth ct. 615, 620 fn. 4, 389 A.2d 234 (1978). 

Since Ccmronwealth Court rendered those decisions, this Board has consistently 

held that .tt lacks jurisdiction. to decide such issues. For specific citations of the 

13oard • s decisions the Board' s· yearly edition of Adjudications and Opinions will provide 

,lt)ali.y-. W!?:twl.Ces: of t.l1X$.-;view 0Il th.e·subject, see, e.g., .West Penn Power Corrrpany v. DER, EHB 

~t should also lJe noted that DER, in its pre-trial brief, ~es IIEntion of 

BparQ. :II}E!IJl5er 11azullo 's approval. of appellant 1 s presentation of its constitutional argu-

. .n;en~ ~or. consioeratipn by- the Board. At first blush one might sunnise that such so

c~lleQ. ''~pproval 11 was.· a presumptuOus effort to assert jurisdiction over the constitutional 

· ~;$lles.~·.;Qlyqlved -l}ere.i:p. H~ver, the intent in so doing was solely to provide appellants 

the ~.Sl.Jrance. that they, would have the opportunity to preserve their constitutional issues 

$hould they- decide to appeal this Board 1 s decision to an appellate court of this Ccrmon-

V?ealth; under the authority· of Taneredi· v. State Soard of Pharmacy~ 54 Pa. Carrm:mwealth 

Ct. 394, 421 A .. 2d 507 {l9801, citing 2 Pa. C.S.A. §703 (a), this approval .was unnecessary 
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· for the purpose of preserving the constitutional issue, but surely did no hann; for 

the Board to have risked denying appellants the ?Pportuni ty to present the constitu

tional issues would have constituted palpable error, despite the :SOard's equally finn 

opinion that it possesses no jurisdiction to ·declare legislation uncOnstitutional. 

In view of the above cited precedents we hold that, for purposes of this 

opinion, and any relief granted hereunder, Section 505 (e) of the SVl1A is deemed to be 

constitutional and binding up::m. appellants. 

Appellants further argue that regulations which 'vere ad?Pted by the Environ-

mental Quality :SOard are unconstitutionally vague, and are arbitrary, capricious and 
1 

constitute an abuse of discretion on the part of the Secretary of DER. The above au-

thority clearly spells out the power of this Board to address ,such questions. 

The pertinent regulation is found at 25 Pa. Code §75.263(i) (3) as follows: 

"The anount of the bond shall be $10,000 
at a :m.:i.ni.mum and shall be in an anount 
sufficient to assure that the licensee 
shall faithfully perform all of the re
quirerrents of the act, the rules and re
gulations prcmulgated thereunder, the 
te:rms and condi t;Lons of the license and 
a Depart:nent order issued to the licensee. " 
25 Pa. Code §75.263(i) (3). 

Regulations which are properly adopted and pranulgated by DER are accorded a 

pre$~tion of yalicll:ty·. AZZeffheny County Sanitary Authority v. Department of Erwiron

rnenta.Z. Resources~ EHB IX?cket No_. 78-053...;:,H (pated March 10, 1982) . No attack has been 

made upon the process· of adoption of the above cited regulation, therefore we will look 

onl:y to the regulation in g:ues:tion, on its fact to determine if it is a proper exercise 

of authority· ny· DER. 

1. Appellant also asserted that Section lOS(j)_ of Sh'MA (,35 P.S. 6018.105(j)) re
qul+ed that; tfie. Enyp::'OI'liD2!1tal 0uality· Board set standards, by . regulations, based on the 
d~ee o:f ha,zard. 'I'lrl-,s argum;:m.t .ts· wi:thout merit since the .cited section states unequi
-yocally· that 11Regillations--. •. may-•.. establish classes of hazardous wa5te .•. ". (Elnphasis 
addedl_ .. Clearly·, tfiere .ts no l_egislative ·rnanSJa.te to prcmulgate regulations wherein 
classes~ of hazardous waste mus-t be provided for. · 
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The authority of DER under the ~egulation to require a bond in the .minimum 

arrount of $10,000 is in direct response to the legislative require:rrent of. Section 50S 

(e) of SWMA. There is no question that the requirement in the regulation of a bond in 

the minimum anount of $10,000 is a proper exercise of authority by DER. .· 

Section 263 (i) also authorizes DER to require bonds of anounts in excess of 

· $10,000 to the extent that said larger bond ·qirounts are necessary to ensure carrpliance 

with the act (SWMA) • DER relies upon this. section to support that bonds in question 

each of which is in excess of $10,000. We hold DER's reliance ~n section 263(i) to 

be misplaced. 

In essence Section 263 (.i) m=rely paraphrases the relevant portion of 35 P.S. 

§6018. 505 (~) which provides that " [ t] he depannent may require, additional bond arrounts 

if the department detennines such additional arrounts are necessary to guarantee campli-

ance with the act." Neither Section 263 (i), nor the act, requires DER to set a bond 

arrount higher than $10,000. This case is not analgous to Rodrez Bros._, Inc. v. DER_, 18 

Pa. Ccmronwealth Ct. 137, 334 A.2d 790 (1975) wherein roth DER and this Board were bound 

by DER's mandatory regulations, but, rather, is rrore similar to Warren Sand & GraveZ_, 

infra, wherein DER exercised its discretion. In short, we hold that Section 263 (i), 

standing alone, ,no npre supports DER's action of assessing bonds in excess than $10,000 
. -,'}-' -

than does the Act. 

This .i? not to say, however, that DER ·is therefore prohibited fran assessing 

bonds· .tn excess of $10,000. We hold only that the regulation, standing alone, does not 

provide DER with the necessary authority to assess oonds in excess of $10,000. 

In order that assessments of oonds in excess of $10, 000 be upheld as a proper 

exerc.t.se of d.;t.scretion by- DER., DER established a policy, or program, to detennine which 

tranSI?O~s would :oe r~ed to post bonds which would exceed $10, 000. 

The oond assessment program, admitted by DER to be unpublished, and not a regu

lat.ton, ;i.*· therefore not ~ccorded a, preSUffil?tion of validity, and this Board may substitute 

i'ts discretion :for that of DER. when considering the bond assessment program. .llarren Sand 

& GraveZ., et al, v. DER., 20 pa. Cormonwealth 186, 341 A.2d 556 (1975). The record dis-
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closes that the bond assessment program was established by DER to implement the legis:

lation and the regulations pranulgated pursuant to the legislation. (Section 505 (e) of 

SWMA and 75 Pa. Code 263 (i) (3). It consists of a l::XJnd table and a bond matrix. The ap-

pellants' and all other transporters' bonds were assessed by DER pursuant to application 

of these devices to the kind, quality, ·and arrount of wastes to be transported by haulers 

per year. 

By establishing this procedure, the Secretary of DER exercised the discretion 

authorized by the legislation and the regulations, and the record clearly establishes 

that the bond assessrrent program was established by the Secretary to implernent the mandai 

of statutory and regulatory· requirements. 

The vru:ying arrounts of bonds to be a.Ssessed under DER' s program is an interpre-

tation by the Secretary that "the kind and quality of waste transported was an important 

factor in interpreting the proper bond arrount to be assessed to assure ccmpliance with 

the Act (~) ". In further justification of the bond assessrrent program, DER asserts 

that its basis for distinguishing between different waste categories for purposes of de

riving a deterrent bond figure was: "the hazards associated with the different categorie 

of waste". 

-The Secreta,ry has also reserved, according to the record, the right to adjust 

each bond a$sessrrent up or down depending on ·the characteristic of the applicant. In 

· addition, the Secretary may take compliance history into account when an appropriate data 

:Dase. is· ay,t;:tlable; may-~e exemptions: and deviations for small quantity transporters; 

and ~··mate other adj~ts·. 

Appellants~ contend tha.t the bond assessment program established by DER is rule..,. 

.li)ak:i::ng, and Peca.ru;;e the. policy· was not promulgated in accordance with the Ccmronweal th 
-

DoCunyent§'La:~; Act o:f J'uly31, 1968, l?.L. 769, 45 P.S. 1101, et seq., the program is un-

entol;'Cea,bJ.e assesSIIJ=Ilt. Tliei~ :Qasis .~OJ:' this argument is their assertion that the bond-

i'ng prqr:r'an:t _Ip. of general application and future effect and therefore subject to the re-

<,3U].atory- enac~t procedure. Appellants ;further argue that the program assessed bond 

a:rrOunts :Oa,sed solely· upon the matrix and the additional arrounts table which were hard and 
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· fast requirements, and therefore the program is not an exercise of interpretive regula

tion but a statement which set absolute s~dards which must be :rret. [See the discussion 

of difference between regulations and policy statements in Pa. Hwnan Relations Corrnnission 
' 

v. Norr>istown Area School Dis-boict~ 20 Pa. Camonwealth Ct. 555, 343 A.2d 464 (1975)]. 

A fair reading of the record does not support appellants' .assertion that the 
' 

implementation of the bond assessment program constitutes rtilerna.ki.lig and is therefore 

unenforceable, since the rulernaking process was admittedly not employed by DER in the 

establishment of the program. 

The record clearly reveals that exceptions, adjust:rrents, deviations and exemp-

tions in the bond assessm;mt are available to individual transporters in the assessment 

of each_ bond. Ih providi:p.g ;for flexibility in the assessment,for each bond, DER has 

. gi'Ven each. trMSporter the. opportuni:ty to present to DER such infonnation as will enable 

DER. to ~"'J_or tile arrount of each. transporter's bond to the needs of each situation. Such 

;flexibil.:j:t.y di~<;JUl-"'shes.' the. program ;fran which is of general application setting 

@solute stapdards~ whi'ch:nJU$t be met. Q!mphasis supplied}. l?a. Hwnan Relations Corrnnis-

The record on~~- jud~t -~t be read in the light.nost favorable to the 

non~g ~ Le:fi'*)jli E'leotr~"c JTod:ucts- Co.~ Inc. v. ·l?ennsylvania National Mutual In

-~ranee Corrrp\Iifl!j', 257 ?~ .. $:UJ?r~ Ct. 19:8, 39:0A.2d 781 0.978)_. 

·lh reg:t.li):'.j:ng, ?it tl'u":$' ~tage of the proceeciipg, that the record be read in light 

:IIpst ;fayorab~e. tQ the non..,.npv:tng party, we find that: 

1. Secti'pn 505 (~.)_ ·IIJa.Ildated that a mechanism be established 
to detenn.:j.:pe. w.hen bond anpunb?.· :in excess- of $10, 000 

'~oW.d be. a,~~ess~ w.hi'Ph. would assure ccxnpliance with 
the. act (~l-

2.· A regulati'on 'was promulgated· (]5 ]?a. Code 263 (i} (_3} 
pu;rsu,ant to the. legi'slati'on, whi'ch regulation failed 

. ~et: s:tand.arll?: ;for as~ssment of oonds in excess of 
$:~,a; aao:. 

I 

3. DER interpreted ~e regulation as requiring the es
taplishrnent o~ standar&;;· upon 'Which to base assess
·~t of bonW;: .:j:p eXcess o;E· $10,000. 
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4. Pursuant to the mandate of the legislation (Section 
505 (e) ~) and the regulation (75 Pa. ·Code 261 (i) 
(e) DER adapted the bond assessment program to in
terpret and establish guidelines in the assessment 
Of bonds for transporters subject to SWMA~, 

5. The bond assessment program provides a flexible 
framework to guide DER in the individual assess
m:mt of bonds in excess of $10, 000. 

6. The bond program, on its fact, is rationally re
lated to the pur:pose of insuring ccmpliance with 
the act, $WMA. 

Jn light of the aboye findings I we hold that DER did not act arbitrarily or 

capri'ci'Qusly· in the. establishment of the bond .. assessrnent program. 

AppellantS have also argued that DER has failed to appropriately use said ex

cepti'oru;>', adjustm:mts·, deviations and assessments to properly tailor the arrounts of thei.I 

~cular bonds--. we do not reach. this issue at this point in the litigation. Each ap

pellant w:L'll be. penrP..':t.ted to address this issue at the hearing on the merits. 

Tfie final i8$lle rai~ l:Jy· aJ?Pellants which would require decision by the Board 

concep1s· the. bond ;fonr:l used by· DEI\ in the J;:x::>nd assessment program. Specifically, appel

lant$' assert that the. bond ~Orll! requires ccxrtE'liance with various legislative enact:rrents, 

' -- wfl+"'ph. COIIJJ?4)m~ w beyond the~ l-Wu.-":ts- established by· Section 505 (el • 

secQ.'on 505{~1 prov.tOes, in pertinent part, as follows: 

~~ ••• $.\.lch:. bond ~1'$].1 be. p~yable to the Ccrmonwealth 
?TIQ condi'P.'oned upon ccirip:i±:ance by· the licensee 
~.i':th. every, r~6nent ot this Act, rule and regu
latj_'pn of the department, order of the department 
and tenn and· cqnditi'on of the license. '' 

The leg.tslatiye ·mandate .i's clear and unambiguous in tenns of what a licensee' s 

bond .:j.'$ cond.:j.'tloned upon. DER! however, has· required a bond conditioned upon faithful 

per:fonnance o:f; 

1~ ••• all of the requi';rements of Cll the- "Solid 
Waste ,Ma,nagerqent ,Act" ~ )_ "The Clean Streams 
Law1u ~ o;f June 2, 1937, P.L. 1937, No. 394, 
~.S- amended, C3L the "Ai'r Pollution Control 
Apt;'' Act o;f; January 8, 19.69., l?.L. 2119. as 
aro.ended, _ C4L 1'The bam. Safety· and Encroachment 
Act,'' ,Act o:f November 26, 1978, ;P.L. 1375, No. 
325, l5L Any other state or ;federal statute 
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relating to environmental protection or to the 
protection of the public health, safety and wel:
fare, ( 6) the applicable rules and regulations 
promulgated thereunder 1 (7) · any order of the 
Department and (8) the provisions and conditions 
of the license issued thereunder and designated 
in this bond. " 

. 
There is no boubt that DER acted arbitrarily and capriciously in requiring a·· 1 

bond condi.tioned upon compliance with laws, rules and regulations which were not provided 

for 1 or speci.fied in, the legislation authorizing a bond to be re:quired of hazardous 

waste transporters. 

The record reveals that a DER employee used a bond fonn required for a pennit 

to store, process, or di.sp::>se of hazardous waste as a guide for the transporters' bond at 

issue here. It i.s readily· a:pparent that lack of DER staff expertise in the fonnulation 

of 1:5ond requ.i;rerrents i'$: the Oa.s.t.c reason for the transparently improper difference bet

ween statutory condJ..":ti'Pns.' ~or bonding ccrapliance, and DER' s proposed bond fonn. 

DE:R, ~lso argues· that W.s lan~ge Cin the bondl is not ripe for review, be

ca~ the~ appellant3-· w.t:ll ba;ye the OpPOrtunity to appeal a lxmd forfeiture based upon the 

bond langu?,ge. However, an appellant under bond should not be expected to ignore language 

;in the bond on the bas.~ tnat the language eventually might be ruled unlawful. The lan-

guage ot, the bond i's· an appealable action of DER1 and we believe it is appropriate to re

Vl):M t:t .;tn the context o:E the present appeal. 

A suh:-tssue on the bond fonn is the assertion by appellants that forfeiture of 

the. bond i'$· not SJ?e<:if.i:cally proviqed for in the legislation requiring a bond to be posted, 

Wld there~ore forfei.ture. o:E the bond may not be effected by DER for violation of condi t

,t'orll?. 0;!:; the bond. 

DE:R, a.d:rnt'f:s ~t there i'S: no specific mention of forfeiture procedures in Sect-

wn 505 (~I_ of the a.ct CSWMA1 ~ 
I 

'Mttle appellants have. cited several cases las precedent ;for the proposition 

tba~ •~tt tP not for the judi~iBry to add to a statute· that which the legislature did not 

'$.eet :!;it' to include'' f V:l.,e. pre Of the Op,tnion that the cited decisions are inappropriate 

.:j.'p tlie context of this appeal. Rather, we accept the argument of DER, that courts will 

·- 493 -



, 

construe a statute so as to give effect to all its provisions (1 Pa. C. S. §1921 (A) (a) ) , 

and that all pa-1ers necessary and incidental to make legislation effective are included 

by inq_:>lication. United States v. Sischo3 262 U.S. 165 (1923); 2A SutherZand Statutory 

Construction, §55.04). ·• 
To hold that bond cannot be forfeited renders the bond requirement meani.rig

less and defeats the intent of the legislature. The Deparbnent pranulgated a regulation 

providing for bond forfeiture (_25 Pa. Code 75.263 (i) (9) under its implied authority to 

effect the stated pu_rposes of the act, namely, to protect the pubiic health, safety and 

welfare of COil'l!lDnwealth citizens· fran the danger of transportation of hazardous wastes. 

C3? P.S. §102(_4})_. See City of York v. CommonweaZth3 2.6 Pa. Ccmronwealth Ct. 603,364 

A.2d 978 (l976)_. Commorz:weaZth v. J'. & A. MoeschZin_, Inc. 3 314 Pa. 34, 170 A.ll9 (1934), 

and CommonweaLth v. EcZipse L~~erary and SociaZ CZub3 117 Pa. Superior 339 (1935). 

We therefore hold that the inclusion by DER of a forfeiture provision in the 

bond ;Eo~ required to be executed by hazardous waste transporters is a valid exercise 

of authority· by tha.t .agency. 

Apcord.ipgl:y1 we enter tbe following: 

0 R·o E R 

1. j\ppellapts nptipn ;Eor surq:nary judgrrent is denied. 

2. Dj.'.Scovery shall carrrnence upon receipt of this Order b,y the parties 

and sha).l be co:npleted wj.':f:hin seventy-five (_75} days of the date of this Order, unless 

extended upon wri':tten cause $hown. 

3. DER. is d.i:;r'ected to delete frc:m its bond fonn any requirement that trans

porter$ cOlll.'lY with any acts or regulations· not clearly enunciated by Secti9n 505 (e) of 

the Act (~)_. 
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4. DER may not condition bond up:m faithful perfonnance by hazardous 

waste transporters of any legislation other than the Solid Waste Management Act, 

35 P.S. 6001, et seq.~ and any bond provision contrary to this prohibition is void 

and unenforceable. 

DATED: ~pt~ 21, 19.82 

cc: Bureau of Litigation 
Peter Shelley, Esquire 
Marc E. Gold, Esquire 
Thomas F. McCaffery 1 · III 1 Esquire 
Allen H. Knouft, Esquire 
I.Dis Reznick 1 Esquire 
Richard D. Spiegel.m:m, Esquire 
Robert G. Nichols 1 Esquire 
RiChard E. Golasrnith, Esquire 
Thomas H. Ward 1 Esquire 

ENVIRONMENTAL HEARING OOARD 
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Chairman 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 

CONCEfu~ED CITIZENS OF RURAL RIDGE, 
Rae Ann Tabis, Secretary, Trustee 
ad Litem · 

v. 

(717) 787-3483 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DUQUES~I:£ LIGHT COHPANY, Permittee 

Docket No. 82-100-G 

OPINION Al.'\TD ORDER SUR APPELLANT'S · 
STANDING TO APPEAL 

On September 15, 1982 this Board issued an Opinion and Order in this 

~atter and in the related appeal of the Township of Indiana, EHB Docket No. 

82-099-G. The aforesaid Opinion and Order detailed the history of these appeals 

to September 15, 1982, which history therefore need not be repeated here. The 

same Opinion and Order also dealt with Duquesne's preliminary objections to the 

Concerned Citizens of Rural Ridge (Citizens) standing to appeal. We ruled that 

Duquesne's preliminary objections had merit, but that we would give the Citizens. 

the opportunity to file a 11 statement of additional facts, if any, which the 

Citizens intend to prove and which (in combination with the facts already alleged) 

could. confer standing on the Citizens." We declared that we would rule on the 

Citizens' standing to appeal shortly after receiving their statement of additional 

facts, \vhich was to be filed on or before October 1, 1982. 
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The Citizens' statement of additional facts has been timely filed. 

In pertinent part, it reads as follows: 

Appellant shall prove the following facts at the hearing: 

A) That the Concerned Citizens of Rural Ridge w~s 
organized solely for the redress of grievances affecting 
its members with respect to Duquesne Light Company's plans 
to create an ash dump adjacent to the Village of Rural Ridge. 

B) That the "Concerned Citizens" is not a corporation 
with an independent existence, but is an unincorporated 
association whose members are personally liable for its 
torts or breaches of contract. 

C) Th~t if the Association is denied access to the 
courts, its reason for existence will be a nullity. 

D) That the Association itself will suffer a direct 
adverse economic impact by reason of the construction of 
an ash dump. 

He now rule that the above "facts" A - C, even if proved, cannot.confer 

standing on the Citizens, for reasons thoroughly explained in the aforesaid Sep-

tember 15 1982 Opinion and Order. To have standing, the Citizens must allege 

facts showing that the action appealed from--in this case DER's grant of the permit 

to Duquesne--adversely affects the Citizens as an association. William Penn Park-

ing Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975), 

Susquehanna Countx _v. DER, 58 Pa. Cmwlth; 381, 427 A.2d 1266 (1981) and ____ Pa. 

Cmwlth. ____ , 443 A.2d 870 (April 13, 1982), Strasburg Associates v. Newlin Township, 

52 Pa. Cmwlth. 514, 415 A.2d 1014 (1980). The above "facts" A - C do not satisfy 

the requirement just stated. In particular, the "face' (really a conclusion)--"That 

if the Citizens Association is denied access to the courts (to protest the permit 

gra"nt), its reason for existence will be a nullity"--does not give the Citizens an 

interest in the permit grant which is "substantial, immediate and direct" in the 

intended sense of the William Penn court (see supra). A DER action which does not 

otherwise injure the Citizens is not converted into an injurious action conferring 
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standing by the claim that denying standing to protest the action nullifies the 

Citizens' Association's reason for ~~istence. 

"Fact~ D above parallels the allegation contained in the Citizens' 

Pre-Hearing Memorandum filed July 28, 1982, namely that: 

13. The individuals making up the 
Concerned Citizens_of Rural Ridge, will 
direct adverse economic impact resulting 
fly ash dump. 

Appellant, 
suffer a 

from a 

In our September 15, 1982 Opinion and Order we explained that this allegation 

could not confer standing on the Citizens, that an allegation of "injury to the 

association itself as an association appears to be required." However, we do not 

believe it is a fair reading of our September 15, 1982 Opinion and Order that our 

requested statement--"of additional facts, if any, which the Citizens intend to 

prove and which (in combination with the facts already alleged) could confer 

standing on the Citizens"--could be satisfied merely by dropping the reference to 

individual members of the Concerned Citizens Association in the above-quoted 

allegation 13 from the Citizens' Pre-Hearing Memorandum. The Citizens' new 

"fact" D is much more nearly a conclusory restatement of tfl.e claim that the 

Citizens have standing than a fact. Clearly what is required, and what we believe 

obviously was intended by paragraph 2 o£ our September 15, 1982 Order, is a state-

ment of the particular facts--which, if proved by the Citizens, will justify the 

conclusion that "the Association itself will suffer a direct adverse economic 
\ 

impact by reason of the construction of an ash dump." "Fact" D, as stated, 

definitely fails to satisfy this requirement. 

Nevertheless, because "Fact" D, if properly backed up by provable 

particularized facts can confer standing on the Citizens in the instant matter, 

and because (as explained in our September 15, 1982 Opinion and Order) we are 
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reluctant to ~oreclose the Citizens' participation in this appeal, we will once 

aga~n. but for the last time, give the Citizens an opportunity to file a state-

ment of facts which, if proved, could confer standing on the Citizens. Such facts 

have not yet been alleged. The Citizens will note that our rulings on the Citizens' 

standing issue have been consistent with Warth v. Seldin, 422 U.S. 490, 95 S.Ct. 

2197 (1975), cited by the Citizens t~emselves in their Answer to Duquesne's 

Prelimin~ry Objections. In particular, Warth states (at 501): 

For purposes of ruling on a motion to dismiss for 
want of standing, both the trial and reviewing courts 
must accept as true all material allegations of the 
complaint, and must construe the complaint in favor of 
the complaining party •.• (citation omitted) •.. At the same 
time, it is within the trial court's power to allow or 
to require the plaintiff to supply, by amendment to the 
complaint or by affidavits,' further particularized 
allegations of fact deemed supportive of plaintiff's 
standing. If, after this opportunity, the plaintiff's 
standing does not adequately appear from all materials 
of record, the complaint must be dismissed. 

The relevance of this quotation to the instant proceedings is not negated by our 

holding, in our September 15, 1982 Opinion, that ~·larth v. Seldin's affirmation 

that an association has standing. in the federal courts when the association is 

asserting the rights of its members does not control Pennsylvania court rulings 

(e.g.~ Concerned Citizens of Greater West Chester v. Larson, 48 Pa. Cmwlth. 241, 

409 A.2d 511 (1980)) that merely asserting the rights of its members does not 

give_ an association standing under Pennsylvania law. 

0 R DE R 

AND NOW, this 12th day of October, 1982, it is ordered that: 

1. On or befo~e October 25, 1982, the Citizens shall file a second 

supplement to their pre-hearing·memorandua, stating with a particularity 
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consistent with this Opinion those additional facts, if any, which they intend 

to prove and which (in combination with the facts--not conclusions--the Citizens 

already have alleged) could demonstrate.that "the Association itself will suffer 

a direct adverse economic impact by reason of the construction of an ash dump." 

2. The facts averred in this second supplement to the Citizens' 

Pre-Hearing Memorandum shall be verified by the Citizens' Trustee ad Litem, in 

accordance with Pa. R.C.P. 1024(a); this second supplement shall not contain 

averments which are inconsistent in fact. 

cc: Bureau of Litigation 

For the Commonwealth: 
Ward T. Kelsey, Esquire 

For the Appellant: 
David R. Morrison, Esquire 

For the Permittee: 
Harley N. Trice, II, Esquire 

Ira Weiss, Esquire 

DATED: October 12, 1982 

ENVIRONMENTAL HEARING BOARD 

EDWARD GERJUOY, Member 

CERTIFIED MAIL 
No. 5268474 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

PERRY BPDI'HERS COAL COHPANY Docket No. 82-122-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR DER' S 
HJTION TO DISHISS "Al.\JD . STAY !'RCU:EDINGS 

T'ne Canm:>nwealth of Pennsylvania, Depari::Iren.t of Environmental Resources 

(department) , appellee in the above-captioned matter, by its attorney, has 

rroved this l::xJard ·to dismiss the above-captioned appeal for the reasons that the 

board lacks jurisdiction over the appeal and the matter is :rroot. In support of 

this motion, the departmen~ averred and this board finds as follovlS: 

1. On or about .r-1ay 5, 1982, the department sent a letter entitled 

''Violation Notice", to Perry Brothers Coal Company (Perry Brothers), from which 

Perry Brothers took the instant appeal. 

2. The letter which is ti1e subject of this a~al infoDmed Perry 

Brothers that an inspection conducted by the department at a ccr.Ipany mine site in 

Slippery Rock Towns..lll.p, Butler County, revealed that the cc:rnpany was in violation 

of several penni t conditions. These alleged violations \vere set forth in the 

letter. Perry Brothers was infonned in the letter that the violations of its 
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pennit conditions also constituted violations of the Surface- Mining Conservation 

and Reclamation Act (52 P.S. §1396.1 et seq.) 1 and The Cleari Streams I.aw of 

Pennsylvania (Act of June 22, 1937 1 as arrended, 35 P.S. §691.1 et seq.). The 

letter infonned Perry Brothers that it was required to imnediately canply with 

all conditions in its penni t and infonn the department of the type of action the 

company would take to correct the violations~ Further, the company was advised 

that if a satisfactory \vri tten statement outlining proposed corrective measures 

was not received by the depa.rt:rrent within seven days, the matter would be reviewed 

and suspension or revocation of the per:rnit could be a likely result. 

3. The last- sentence of the May 5, 1982 letter sent by Mining Specialist 

John Haluszczak. states that no new per:rnits will be issued to Perry Brothers until 

all violations are corrected. This statement was apparently intended to notify 

Perry Brothers of the potential effect of the continued violations on pending 

penni t applications pursuant to Section 3 .1 (b) of the Surface Mining Conservation 

and Reclamation Act (Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.3a(b)). 

Section 3.l(b) states that the departinent shall not issue or renew any surface 

mining pennits if it finds, after investigation and oppOrtunity for an infonnal 

hearing, that the applicant has failed and continued to fail to cc:xrply with any 

provisions of the Act. 

On the basis of the aforesaid facts all of which are of record in this 

matter and the applicable law we find that- the .board lacks jurisdiction to hear 

this appeal. The Violation Notice- sent to Perry Brothers, which is the subject 

of the instant appeal, does not constitute an appealable action of the deparbnent. 

The notification was not an "order, decree, decision, detennination or ruling by 

the department affecting personal or property rights, privileges, irmruni ties, duties, 

liabilities or obligations of (Perry Brothers) . " 25 Pa. Code §21. 2 {a) (1) . See: 
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.• 
Perry Brothers Coal, Company v. CommorTJiJeaZth, DER, EHB Docket No. 81-137-H (issued 

November 6, 1981); Sunbeam Coal, Corporation v. Department of Environmental, Resources, 

304 A.2d 169 (Pa. OrMlth. 1973); Standard Lim and R. Company v. Department of 

Environmental, Resources, 2 Pa. Crnwlth. 434, 279 A.2d 383 (1971). 

This matter is governed by Sunbeam Coal, v. Department of Environmental 

Reosurces, 304 A.2d 169 (Pa. Crrwlth. 1972). In Sunbeam Coal,~ supra, the department 

sent a letter notifying the appellants that they were violating ceri:ain provisions 

of the Surface Mining Conservation and Reclamation Act. Appellants appealed the 

letter, and the Cormonwealth Court· affirmed a decision by the Environmental Hearing 

Board granting the department's Motion to Dismiss on the grounds that the letter did 

not constitute either an "adjudication" under Mnini.strative Agency Law, 71 P.S. 

§1710.2, or c:iil "action" within the meaning of 25 Pa. ·code §21.2. Perry Brothers 

Coal, Company v. CommorTJiJeaZth~ DER, EHB lJoCket No. 81-137-H (issued November 6; 

1981) also controls. In this matter the board found that a department letter 

setting fortil; alleged violations of the Surface Mining Conservation and Reclamation 

Act and a proposal for a settlement payment was not a final action and .thus not 

appealable. 

Moreover, the letter of May 5, 1982 is not an order or an adjudication 

affecting appellant's personal dr proPerty rights and is therefore not an appealable 

action within the meaning of 25 Pa. Code §21.2 (a) (1). The letter constitutes a 

not?-fication to Perry Brothers that it is in violation of conditions set forth in 

the company's existing pennit. In the analogous case of Standard Lime and R. Company. 

v. Department of Environmental, Resources, 304 A.2d 169 (Pa. Onwlth. 1973), the 

court stated that: 

"A letter frcm a government departmental head that 
in his opinion the appellant has not complied and 
therefore the matter will be referred to the 
agency's counsel, is not an adjudication from which 
an appeal may be taken." 279 A.2d at 386. 
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Per:ry Brothers acknowledges the legal authority cited above but. attempts 

to distinguish the instant :matter fran the strict notice of violation cases cliscussed 

above. Percy Brothers' argues that the last sentence of the May 5, 1982 letter 

constitutes an action by the deparbnent refusing to issue other penni ts. However, 

the letter itself did not act to withhold the issuance of any specific pennit, but 

instead notified the ccmpany of the possibility that in the future a permit could 

be withheld based upon the violations cited in the Violation Notice. A notification 

of the potential effect of continued uncorrected violations upon a penni t application 

is not a final action by the. department. Rather the pennit application denials 

thernsel ves would be the final actions • 

Since we have decided the jurisdiction issue in favor of DER we need not 

and shall not reach the rcootness issue. 

ORDER 

AND NeW, this 13th day of October, 1982, upon consideration of DER 1 s 

Motion to Dismiss and apellant 1 s Answer thereto and for the reasons set forth above 

DER 1 s Motion to Dismiss is granted and appellant 1 s appeal is dismissed . 

cc; Bureau of L:j_:tigation 
Ward T. Kelsey, Esqu.t;re 
Leo M. Steparu.an, Esquire 

DATED: October 13, 1982 
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ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

J. ROBERT ~1ELANA et al. 

V. 

COMMONWEALTH OF PENNSYLVANIA. 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DICK ENTERPRISES, Permittee 

Docket No. 82-039-G 

OPINION AND ORDER ON MOTION TO DISMISS APPEAL 

On January 13, 1982, DER issued Permit No. 300711 to Dick Enterprises 

for the opera·fion of. a flyash, bottom ash and fixated scrubber sludge site. This 

action was appealed on February 10, 1982 by J. Robert Melana and other citizens 

in the neighborhood of the site under Docket No. 82-039-G, and was independently 

appealed on February 19,_1982 by Hilliam Fiore under Docket No. 82-059-G. On 

June 9, 1982, the Fiore and Melana appeals were consolidated under the above 

caption, with Fiore remaining an·independent party appellant. 

Fiore filed his P.re-hearing memorandum on May 26, 1982, pursuant to 

this Board's Pre-Hearing Order No. 1 (dated March 9, 1982). On June 11, 1982, 

DER filed a Hotion for Sanctions against Fiore, protesting that Fiore's pre-

hearing memorandum did not comply with this Board's Pre-Hearing Order No. 1, and 

requesting that Fiore be compelled to file a more specific pre-hearing memorandum, 

in full compliance with our Pre-Hearing Order No. 1. 
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On July 6, 1982, this Board, agreeing with DER complaints about Fiore's 

pre-hearing memor~ndum; issued an Opinion and Order which, inter alia, ordered: 

4. Fiore shall file a more specific pre-hearing 
memorandum on or before Sept~mber 3, 1982, prepared in 
the light of this opinion. 

On September 13, 1982, Fiore's more specific pre-hearing memorandum not 

--'; .... 
. '?"" 

having been received, this Board sent counsel for Fiore a certified letter, return 

receipt requested, reminding him that this Board had not received the pre-hearing 

memorandum due September 3, 1982. This letter further stated: 

Please be advised that cnless there is compliance 
by September 20, the Board may apply sanctions under its 
rule 21.124. Those sanctions may include dismissal of 
an appeal or a default adjudication against the party in 
default. 

The return receipt for the aforesaid letter, signed by Fiore's counsel's agent 

on September 14, 1982, has been received by the Board. 

On October 1, 1982, DER filed a Motion for Sanctions to dismiss Fiore's 

appeal for failing to comply with the Board's orders. This Motion was accompanied 

by a certificate of service on Fiore's counsel. As of this date, Fiore's more 

specific pre-hearing memorandum has not been filed, nor has there been any response 

from Fiore to DER's Motion for Sanctions. 

In view of the foregoing facts, DER's Motion for Sanctions is granted, 

and Fiore's appeal is dismissed for failure to comply with this Board's Orders, 

under the authority of 25 Pa. Code § 21 .124. 

Although Fiore's appeal has been dismissed, Melana's appeal remains active, 

under the same Docket No. 82-039-G. 
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ORDER.·-

AND Nm.V, this 18th day of October, 1982, it is ordered as follows: 

1. The appeal of William Fiore, originally docketed a~ 82-059-G, which 

on June 9, 1982 was consolidated with the appeal of J. Robert Melana et al. under 

the Docket No. 82-039-G, is dismissed. 

2. The appeal of J. Robert Melana and other citizens (listed in 

Addendum 1 to their Notice of Appeal filed February 10, 1982) remains active 

under the caption heading this Opinion and Order. 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
Franklin L. Bialon, Esquire 
Francis J. Carey, Esquire 
Roger J. Peters, Esquire 

DATED: Octo!Y=>....x 18, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

{717) 787-3483 

MERIT METAlS PRODUCIS CDRPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-024-M 

OPlliiON. AND ORDER SUR APPELI.EE' S 
MJTIOH TO DIS.HISS APPEAL 

Merit Metals Products Corporation (Berit) a:9pealed to this board from a 

letter dated January 28, 1981, from the Department of Environmental Resources (DER) 

which found "unacceptable" merit' s plan "to ·recover and treat groundwater contaminat.,-

ed with trichlorethylene ('ICE) " • 

DER filed a notion to dismiss the appeal on the grounds that the subject 

letter was not an appealable action of DER. Merit filed an answer to the r:otion to 

dismiss. Both parties filed rrerroranda of law on the legal issue involved herein. 

Both sides agree, as does the board, t...-,at the board has juris diction to 

hear an a?peal fra.'TI DER action which is final, and that final action means DER action 

which imposes some liability or otherwise affects the obligations or duties of a per-

son. Gateway Coal Company v. Cornmonu.Jealth of Pennsylvania~ Department o;F Envir>on.mental 

Resources~ 399 A.2d 802 (Cmwlth. Ct. 1979). 

DER cites Standar>d Line at~d Ref'r>actor>ies Co. v. DER~ 2 Pa. Qrr.vlth. Ct. 434, 

270 A.2d 383 (1971) as the basis for tl1eir motion to dismiss. In that case, the action 

of DER \vhich was ap.:;:ealed was a letter \-.·herein the app:=llant' s "can:.)liance timetable 
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·-was" found to be "unacceptable" and the matter was ~ng referred to "legal counsel 

for approrpiate action". $tandard Line, supra. ~ 

M:!rit conten& that Standard Line is not controlling since the final action_ 

was to be considered by· legal oounsel in that case. 

The precise issue was considered in Gateway and there the Conrronweal th Court 

held that the letter which found Gateway's proposal unacceptable was a final action of 

DER and therefore appealable. 

In the instant appeal, DER found Merit's plan unacceptable, and ordered 

M=rit to fo:r:mulate another plan to include test bo~ings. The letter imposed a liabil-

i ty upon M:!ri t (to revise their plan to take into consideration the possibility of con-

tamination of M:rit's plant) and affected, thereby, Merits duties with respect to the 

contamination problem. 

Acco~::dingly, we hold that the DER letter of January 28, 1981 is a final 

action of DER and therefore appealable. 

ORDER 

AND NC:W, this 19th day of October, 1982, upon oonsideration of the :rrotion 
•. •";1,'· 

to dismiss, and the answer filed thereto, it is ORDERED that the notion to dismiss be 

denied. 

Appellant shall file a pre-hearing :merrorandum within 20 days after receipt 

of this ORDER. 

DA'IED: October 19, 19 82 

cc: Bureau of Litigation 
John R. Embick. 1 Esquire 
Victor S. Jaczun, Esquire 
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VIK-KEL CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD F~OOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 82-200-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR DER' S MOTION TO DISHISS 

The above-caption covers two separate appeals filed by appellant, Vik-Kel 

Corporation, from two separate DER actions. Vik-Kel appealed Dill's denial of its 

Hazardous vlaste Transporter License Application as contained in a letter of July 6, 

1982 executed by DER official Gary R~ Galida. Vik-Kel also appealed DER's return 

of its I.W. Permit Application 6580202 as contained in a letter dated June 30, 

1982 executed by DER official Deborah HcDonald. 

Appellant's Notice of Appeal avers that the license denial letter 1vas 

received by appellant's counsel on July 13, 1982 and the I.~\T. return letter 1vas 

r~ceived by appellant's counsel on July 12, 1982. Appellant's Notice of Appeal 

from each action was received in the board on August 16, 1982 which is beyond 

t:1e 30-ilay appeal period provided for in the board's rules 25 Pa. Code §21. 52 (a) . 

Tllis appeal period has been determined by Comonweal th Court to be binding upJn 

ti1is board Lebanon County Sewage Council v. Commonwealth~ DER, 35 Pa. Cammon1vealth 

Ct. 244, 382 A.2d 1310 (1978); Rostosky v. Commonwealth~ DER, 26 Pa. C~nwealL~ 

Ct. 364 A.2d 761 (~976). 
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DER rroved on the basis of this tardy filing as evidenced by the face of 

the record to dismiss each of said appeals as tardy .• · Appellant answered by . ~ . . 

withdrawing the license denial appeal and questioning the procedural canpliance 

of DER' s notion to dismiss. 

DER responded to appellant's answer by noting that, pursuant to Pa. R.C.P. 

102 and 25 Pa. Code §21. 64 (b) , its notion did not need to be verified since all 

the facts contained therein were of record. We agree. Moreover, DER correctly 

pointed out that contrary to appellant's assertion, DER' s rrotion to dismiss 

covered both the license denial and pennit return actions mote especially, para

graph 6 thereof which calculates separate time periods for each action ) • 

ORDER 

AND NC:W, this 19th day of October, 1982, upon due consideration of DER' s 

m::>tion to· dismiss and appellant 1 s answer thereto and for the reasons set forth 

. above, DER Is notion to dismiss is· granted and both appellant Is license denial and 
. --~ 

pennit return application both of which are captioned above are dismissed. 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
John R. McGinley, Jr. , Esquire 

DATED: October 19, 1982 
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·coMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 7 87-3483 

Clill·ITCAL ~VASTE ~1&'\!A.GEMENT, TI\IC. , et al. Docket No. 81-154-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and SUSQtiEHANNA COUlffl and GEDRGE CM-1PBELL, et al. 

OPINION AND ORDER SUR AJ?PELL.Z'J'll'S 1 

PEI'ITION TO AHEND THE BO...?l.PD 1 S OPDERS 

On or about July 20 1 1982 the l:x:>ard denied appellants 1 Petitions for 

Supersedeas of the DER order of September ~ 1 19'81. On August 7 1 1982 appellants 

filed with the board a Petition for Reconsideration En Bane of the July 20 1 1982 

order. On September 17 1 1982 the bocird en bane refused to reconsider its decision 

not to issue a supersedeas in this matter. 

On October 6, 1982 appellants filed t.~e instant :petition by which they 

are attempting to obtain irrmediate Ccmronwealth Court review of the aforesaid 

board orders. 

As a starting point of our analysis it is unquestioned that a decision 

by this board either to grant or to deny a supo-..rsedeas is an interlocutory de-

cision Borough of Baldwin v. DEB, 330 A.2d 582 (Carrn::mwealth Court 1975). Thus, 

an appeal fran such a decision is premature unless b.'1e question is certified by 

'G1e EBB pursuant to 42 Pa. C .S. §702 (b) and accepted by Ccxrr;onwealth Court. 
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Section 702 (b) is quite specific with regard to what isSUes at"!= proper 

for interlocutory certification. Only where inter aUa the interlocutory 

" ••• order involves a controlling question of law as to which there is substanial 

ground for difference of opinion ••• " may the order be pr.operly certified. Appel

lants 1 petition fails to identify any question of law for review by COmnonweal th 

Court let above a contrOlling question of law resolution of which would resolve 

this matter. 

The board is una-.:vare that any such legal issue exists in this IIE.tter. 

'Ib the contrary 1 it seems to us that in this matter the facts rather than the law 

fonn the focal point of litigation. We believe that the framers of Section 702 (b) 

intended such factual matters to be fully litigated before this board so that 

Cc:mcon~ealth Court would not have to waste its valuable time acting as a trial 

court. 

Essentially, appellants 1 petition rests upon its assertion that it will 

be denied due process if it carmot innlediately present its case on .the merits to 

Cc:mconweal th cOurt. An identical allegation was deemed unworthy by Ccmronweal th 

Court in BaZduin Borough~ supra, by which opinion this board is controlled. 

In closing it must be noted that there have been ·hearings held in this 

IIE.tter over a five month period during which appellants presented substantial 

test:i:m:Jny. Moreover 1 appellants have not requested that any additional days of 

hearing be _scheduled since our July 20 1 1982 order. Had they done so there is 

every reason to believe that the hearings on the merits could have been concluded 

by this tirne. 
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ORDER 

·If-
AND NOW, this ,2-.,[r(;/1 day of October, 1982, appellants' Petition to 

I 

Amend the board's orders of July 20, 1982 and September 17, 1982 is denied. 

cc: Bureau of Litigation 
Louis A. Naugle, Esquire 
Pamela s. Goodwin · 
Gerald C. Gri.maud, Esquire 
Stirling Lathrop, Esquire 

DATED: October 25, 1982 

ENVIRONMENTAL HEARING BOARD 

II 
i I 
f/ 

·· .. ·· 
DENNIS J. HARNISH " ' 
Chainnan -.. 
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i. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 7 87-3483 

PERRY BRar:HERS COAL ffi'\1PANY 

V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ERNEST J. RIEHL, Intervenor 

Docket No. 82-174-H 

OPINION AL"\JD ORDER 
SUR VARIOUS .t-miONS 

As the time for the hearing scheduled in the above-captioned matter 

draws neigh (November 16 and 17, 1982) the appellant and the DER have :Peppered 

each other with a plethora of ?=titions and answers thereto; many requesting . . 

S<::m: action by the l::xJa.rd. 

Mihdful of the legitimate discovery needs of the parties and the brief 

remainder of the pre-hearing period, the board has attempted to resolve these 

pre-hearing disputes in a practical manner. 

A) DER' s .Motion for Irnposi tion of Sanctions on Appellant for Failing 

to Ccmply with Pre-Hearing Order No. 1 is dismissed. 

B) Appellant shall file a Supplemental Pre-Hearing HEIDOrandum which 

fully complies with the board's Pre-Hearing Order No. 1 on or before November 8, 

1982. Failure to comply \vith Pre-Hearing Order No. 1 shall be sufficient reason 

for excluding evidence at the hearing. · 
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C) Appellant's Motion for Protective Order with regard to DER's Initial 

Motion for Protective Order is denied. Appellant shall provide full and canplete 

answers to all of DER' s Initial Interrogatories and shall produce all the docurrents 

requested by DER' s Initial Motion for Production of. Documents on or before Novem-

ber 8, 1982. Appellant is not required to prepare any additional docurrents for 

DER rnerel y for the purpose of answering DER' s interrogatories but it may cross-

reference documents it has prepared for hearing and attached to its supplemental 

pre-hearing memorandum to the extent that these d0Cl.l1Tel1ts would provide clear 

answers to said interrogatories. Also appellant may reference those documents 

within DER's possession in lieu of producing same. 

D) DER's Petition for Discovery filed October 4, 1982 is denied. 

E) DER's Motion for Protective Order is granted. DER need not answer 

the Second Set of Interrogatories to Appellee propounded by appellant or respond 

to appellant's Motion for Production of Documents. 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
Leo M. Stepanian, Esquire 
Robert P. Ging, Jr. , Esquire 

DATED: October 28, 1982 

ENVIRONMENTAL HEARING OOARD 
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CAl''ffiRIA COAL COMPANY 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
{717) 787-3483 

Docket No. 82-109-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESQURCES 

OPlliTON AND ORDER SUR 
DER 1._? }illiON 'IO 

DISI'-ITSS AND STAY PROCEEDTI\IGS 

Sanetirne prior to April 15, 1982 Caobria Coal Ca~any applied to DER 

for r.tine drainage pe:rmit 11810109 covering a site in Reade TavVnShip, cambria 

County .•. On April 15, 1982 ].:lr. P. J. Shah, P .E., Chief of the Per:m;i.t Revi~w 

Section of DER 1 s Ebensburg Office notified cambria Coal (by letter) that an 

agreement between cambria and "b.lllrd parties \vas unacceptable as preferred cern-

pliance \vi th section 4. 2 (_f) of the S].CRA.. This letter directed cambria to 

supply an acceptable agreement " ... or document the availability of a replacement 

supply of equal or better quantity and quality. " 

cambria promptly appealed DER 1 s April 15, 1982 action, generally .on J:.he 

basis that DER had no legal authority to require Cambria to replace a water 

supPly prior to mining, and a hearing was scheduled for November 30, 1982 and 

December l, 1982. On November 16, 1982, 2 l/2 rronths after the hearing was 

scheduled and two weeks before it was to be held DER subrni tted a rrotion to dismiss 
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and stay proceedings. DER 1 s motion to dismiss is apparently based upon two 

separate theories although they were not so articulated in its motion. 

DER initially argues that the letter of April 15, 1982 was neither 

an ''action" a,s defined by 25 Pa. Cede §21. 2 (_a)_ nor an "adjudication" under the 

Administrative 1\gency Law, 71 P.S. §1710.2. We disagree. In the April 15, 

1982 lettei;" DER made a legal determination that §4.2 (f) of S.M:RA requires either 

an agreement or some other indicia that a certain water supply which would 

apparently be a.ffected by Ca:rnbr.ta, 1 s. proposed :mining could and would be replaced 

by a supply of equa.l OI;' better g;uantity and quality. DER also declared that -the 

mine drainage perrrt:t.t Cambria sought would not be issued "until this problem ... is 

resolved." 

We think that DE.R' s. decision did change the legal status quo; Cambria 

is now· required to subm:i:t an agreement or certain information which, it claims, 

it is not required by SMCRA and as to the finality of this action it is clear 

from the a,ppealed letter that DER had resolved not to issue Cambria the permit 

it seeks unless or- until DER 1 s require:rrents are met. , -

Of course, DER might argue, persuasively perhaps under other acts, that 

its final action with regard to permit application is rejection of that applica

tion which has not yet occurred .in the instant matter. However, under §4 (d) of 

SMCRA, 52 P.S. §1396.4 (_d)_ an interested party may appeal to this board not just 

from DER' s rejection of a perrnit but also fran " ... the failure of the department 

to act upon an application for a permit •.• " Thus, under S.M:RA the instant action 

may be considered f.t;na.l. 

DER' $ second a:J:;"gurnent rests upon the doctrine of rrootness, a doctrine 

which has been applied to appeals before this board Silver Spring Township v. DER, 

368 A. 2d 866 CComrronwealth Ct. 19771. Here DER argues that since it received the 

info:ri!'la,tion it requested in its April 15, 1982 letter by way of Cambria 1 s answers 
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to interrogatory No. 12 which was prop:)lmded by DER during discovery in this 

matter, the matter is nCM rroot. 

Although the board stands in awe before the ingenuity of DER' s argu-

ment, this awe has not swayed the board fran strict application of the principles 

of the doctrine of rrootness. As we understand the teaching of Silver Spring 

Township~ supra, a matter is rroot when and only when the tribunal can no longer 

deliver the relief requested. Here DER may have achieved its purposes in issuing 

the April 15, 1982 letter by receiving the answers to its interrogatory No. 12 but 

it is not the party seeking relief fran this board; Cambria is. Cambria would 

have this board declare that DER may not reject its application regardless of 

the outcome of DER' s review of Cambria's information. We could grant Cambria 

this relief and thus this matter is not rroot. 

Notwithstanding the above, we do agree with DER' s request for a stay 

of the scheduled hearings for it appears to the board that the issue in dispute 

between the parties, i.e. DER's legal authority to obtain the information 

and/or agreemtns requested in its April 15, 1982, is a legal question. 

ORDER 

AND 1:'PV, this )!J/t day of November, 1982, DER' s notion for a stay of 

the hearing$ scheduled for November 30, 1982 and December 1, 1982 is granted; DER' s 
' 

motion to dismiss i.s denied. 

Cambria shall file its brief addressing the above described legal issue 

on or before 20 days from the date hereof and DER shall file a responding brief 

within 10 days from its receipt of Cambria's brief. 

cc: Bureau of Litigation 
Donald Brawn, Esquire 
IBO M. Stepanian, Esguire 

DATED: Noveml::>e.r 18, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

ORVILLE RICHTER d/b/a 
RICHTER TRUCKING CCMPANY 

Docket No. 80-106-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliTON AIID ORDER 
SUR MYI'ION 'ill CON'I'll'IDE 

-Beginning in August of 1978 appellant, Orville Richter d/b/a Richter 

~eking Company conducted surface-mining operations on a site in Springfield 

Township, Fayette County whic.."l site was covered by mine drainage permit 3377SH34 

and mining permit #1463-3. · This site is located on a steep hillside which can-

prises one wall of the canyon formed by the Youghiogheny River and is \vi thiri tlie 

visual corridor of that river. 

Because Richter (according to DER) failed to canply with the terms and 

conditions of said permits by inter alia creating an unsafe condition by piling 

spoil on a steep bank iocated uphill from a busy B & 0 railroad and further be-

cause Richter went out of business and was therefore unable to correct said vio-

lations corridor, DER, in !-:Jay of 1980, forfeited the surety bonds covering said 

site. (Other bonds and another site were also included in DER's action.) 

Richter appealed D~'s forfeiture on or about June 23, 1980 and foll<Ming 

a number of continuances requested by the parties, a hearing was held in December 
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of 1981. A post-hearing brief was subsequently received from Richter and the 

board began preparation Of an adjudication When the partieS (On March ll 1 1982) 

requested that the matter be continued until November 15, 1982 pending settlement 

negotiations. The board granted this continuance. 

On November 12, 1982 DER again rroved this board to continue its ob.J,.i-

gation to submit a brief pending settlement negotiations and counsel for Richter 

joined in the rrotion. Ordinarily, when counsel for both (or all) parties to a 

matter agree to a continuance, it is granted as a matter of course by the board,. 

However, in this matter wherein numerous continuances have already been granted 

and. wherein DER has based·its· forfeitures, in part, upon an imminent safety 

hazard, the requested additional extension until December 31, 1982 is too long. 

ORDER 

AND NOW', thj:s jf:.JI; day of November, 1982, DER' s rrotion for continuance 

is granted in part. DER. sha.ll f.ile its ~st-hearing brief or the parties shall - · 
"'*'. 
'?!(~ 

sub:ni t to the ooard a full and canplete settlement agreement on or before December 

101 1982. 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
Gregg ~. Rosen 1 Esquire 

DATED: NQy~ 18, 1982 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PEJ.~"NSYL V A.."'iiA 17101 
(717) 787-3483 

CONCEJU~ED CITIZENS OF RURAL RIDGE, 
Rae Ann Tabis, Secretary, Trustee 
ad Litem 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DUQUESNE LIGHT COMPANY, Permittee 

Docket No. 82-100-G 

OPINION AND ORDER SUR APPELLANT 'S 
STANDING TO APPEAL 

This Board has issued previous Opinions and Orders in this matter, 

on September 15 and October 12, 1982. On these previous dates we have ordered 

the Concerned Citizens of Rural Ridge (Citizens) to allege facts sufficient to 

... 

confer standing on them in this matter~ under the threat that should the Citizens 

fail to do so their appeal might be dismissed for lack of standing, as requested 

in Duquesne Light Company's (Duquesne's) vreliminary objections filed June 4, 

1982, on which we have not yet wholly ruled. 

On October 25, 1982, the Citizens, in response to our Order of 

October 12, 1982, have filed a Statement alleging new (not heretofore alleged) 

facts. In particular, the Citizens now allege, and have verified in accordance 

with Pa. R.C.P. 1024(a), that: 

1. In the fall of 1978 the Citizens entered into an oral 

~ease with the owners of land adjacent to the proposed fly ash disposal 

facility which is the subject of the instant a?p2cil. 
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2. The terms of this lease permit the members and officers 

o£ the Citizens association to enter upon the leasehold land, and to 

conduct various recreational activities thereon. 

3. Construction of the disposal facility will adversely 

affect the ability of the Citizens to use and enjoy their leasehold. 

The foregoing allegations, if proved, would be sufficient to establish 

that the Citizens, as an association, will suffer a direct adverse impact as a 

result of construction of the fly ash disposal facility. It is not entirely 

clear that the adverse impact would be economic, but adverse economic (i.e., 

pecuniary) impact is not a prerequisite for standing. William Penn Parking 

' 

Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). Paragraph 2 

of our October 12, 1982 Order, which asked for facts which could demonstrate that 

"the Association itself will suffer a direct adverse economic impact" used the 

word "economic" only because we were quoting directly from what the Citizens 

themselves cl~imed they would be able to establish (see paragraph D of the Citizens 

"Supplement to Concerned Citizens Pre-Hearing Memorandum," filed October 1, 1982). 

We therefore rule that Duquesne's Preliminary Objection I, filed June 4, 

1982, requesting dismissal of the Citizens' appeal for lack of standing, is rejected. 

Of course, the Citizens will be required to substantiate any allegations purportedly 

conferring standing at later stages of these proceedings, as Duquesne has recognized 

in a letter of November 1, 1982, addressed to this Board. This letter asked the 

Board to defer ruling on the aforesaid.Duquesne's Preliminary Objection I until 

Duquesne could file a brief; according to Duquesne, the Citizens' allegations 

quoted above, even if true 7 are insu~ficient to confer standing as a matter of law. 

We see no need for briefs at this stage, however, without any prejudice to Duquesne's 

right to renew its objections to the Citizens' standing at a later time, after 
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evidence has been taken. For instance, in Cablevision - Division of Sammons 

Communic~tions, Inc. v. Zoning Hearing Board of City of Easton, 13 Pa. Cmwlth 

232, 320 A.2d 388 (1974), a permit to erect a cable television tower was 

challenged by a neighboring landowner, who alleged the tower would be visible 

from her.property and thereby would adversely affect her enjoyment of her property. 

The court held this unsightliness was too unsubstantial an interest to confer 

standing under what would later become the lVilliam Penn "substantial, immediate 

and direct" test. But the Cablevision court based its conclusion on the eviden

tiary record; at present there is no record from which we properly could conclude 

that in the instant appeal the Citizens' interest, though immediate and direct, 

could not possibly be sufficiently substantial to confer standing. Adverse effects 

on the recreational use of land also were regarded as possibly sufficient to 

confer standing in Community College of Delaware County v. Fox, 20 Pa. Cmwlth 335, 

342 A.2d 468 (1975). 

The Citizens' October 25, 1982 Statement also alleged that: 

4. The Citizens Association is·an agent of various named 

individuals owning and/or occupying property adjacent to the proposed 

facility, authorized to exclusively represent their rights before the 

Environmental Hearing Board. 

5. Some of the aforementioned individuals presently suffer 

from lung ailments, and will be adversely affected from airborne fly ash 

from the proposed facility. 

6. Other individuals who have made the Citizens their agent 

will suffer diminutions of property values, or decreased enjoyment of 

their property, or pollution of their water supply, or other such 

adverse effects, as a result of the fly ash facility. 
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Duquesne's November 1, 1982 letter also claims that these just-quoted 

allegations related to agency cannot confer stanJing. In this respect we agree 

with Duquesne; again no brief by Duquesne is required. We recognize that 

Committee to Preserve Mill Creek, et al. v. Secretary of Health and Shires 

Swim Club, 3 Cmwlth Ct. 200, 281 A.2d 468 (1971), says: 

-
The Committee ••. is on an entirely different 

footing. It is not the owner of land near the 
site and it is not the authorized agent of any 
such owner and cannot, therefore, in the legal 
sense be aggrieved by the grant of the permit ••• 

This language does suggest that art agent can have standing to sue, but we do not 

believe the agency relationship listed in paragraph 4 above--between the Citizens 

Association and individuals owning and/or occupying property adjacent to the 

proposed facility--is of the sort contemplated in Mill Creek. Does counsel for 

the Citizens, who presumably has been authorized by the Citizens to represent 

the Citizens Association's rights before this Board, believe he could have brought 

this appeal in his own naoe? 

In a Memorandum of Law accompanying their October 25, 1982 Statement, 

the Citizens continue to insist that the Supreme Court of Pennsylvania has adopted 

liberalized views on standing enunciated by the U.S. Supreme Court--in, e.g., 

Sierra Club V. Morton, 405 U.S. 727 (1972) and Warth v. Seldin, 422 U.S. 490 (1975) 

--which permit an association to sue on behalf of some of its members when those 

individual members would have standing to sue in their own names. As authority 

for this proposition, the Citizens cite William Penn, 464 Pa. 168 at 195. The 

Citizens'.Memorandum of Law then goes on to complain: 

.To reverse the long held prudent~al uuct.c.i.nt:: 
of standing •.. and hold that when parties who have 
standing suddenly lose it when they combine to file 
what is in essence a consolidated action is to 
introduce a hypertechnical pleading requirement 
without any logi~al foundation (citing a similar 
phrase in Hilliam Penn at 187) . 
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We agree with the Citizens that it is illogical.to refuse standing to 

an association which seeks to prosecute the grievances of association members 

who individually would have standing. This Board must be guided by established 

law, however, even when seemingly illogical. The Citizens never have cited any 

Pennsylvania authority which s~pports their contention that an association has 

standing if its members individually have standing. William Penn says nothing 

about this contention·, one way or the other. Nor have we come across any Pennsyl-

vania Supreme Court case which rules on this issue. Duquesne, in its Memorandum. 

of Law in Support of its Preliminary Objections, cites a number of Pennsylvania 

Commonwealth Court decisions in support of Duquesne's argument that the Citizens 

lack standing. Among these cited cases is Mill Creek, supra, which we have quoted. 

That quotation certainly seems to imply that the Mill Creek court would have 

refused to grant the Citizens Association standing merely because its individual 

members might have standing. Admittedly, Mill Creek is a comparatively old case, 

from a period which thereafter has seen considerable evolution and liberalization 

of court views on standing. But the Citizens have failed to point to a single 

Pennsylvania case which clearly indicates that Mill Creek no longer would be 

followed by Pennsylvania courts. 

The Board's own research has uncovered such cases, however. In 

Pennsylvania Petroleum Association v. Pennsylvania Power and Light and Pennsylvania 

PUC, 32 Pa. Cmwlth 19, 377 A.2d 1270 (1977) ,_Judge Bowman's concurring opinion 

(which was not the opinion of the Court) states in a footnote (note 4 of the 

concurring opinion): 

PP&L has also questioned the standing of PPA, 
as an association, to assert the individual interests 
of its members. Prior law, which required the assertion 
of a "legal right," would have denied PPA "party 
standing" ••• The modern trend is different (citing 
~.J"arth v. Seldin, but not William. Penn). 
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Judge Bowman embodied this view in the undissented-from opinion he wrote for 

the Commonwealth Court in Concerned Taxpayers of Allegheny County v. Commonwealth 

of Pa. and Grace Sloan, State Treasurer, 33 Pa. Cmwlth 518, 382 A.2d 490 (1978), 

where however standing was denied to the Concerned-Taxpayers. But some two years 

later the Commonwealth Court, in Tripps Park Civic Association v. Pennsylvania PUC, 

52 Pa. Cmwlth 296, 415 A.2d 967 (1980), did grant standing to an association wtih 

the unequivocal statement: 

First, as to Tripps Park's standing as an 
association, we follow our own recent pronounce
ment (in Concerned Taxpayers, supra), wherein the 
late President Judge Bowman, in ruling on the 
Commonwealth's preliminary objection that a non
profit corporation of "concerned taxpayers" had 
no right to bring a taxpayer's suit in its own 
behaif, concluded that even in the absence of 
injury to itself, an association may have standing 
solely as the representative of its members. Thus, 
we recognize that Tripps Park has representational 
standing to assert the rights of its individual 
members. 

This rule now~has been adopted also by the Superior Court. 1000 Grandview Associ-

ation v. Mt. Washington Associates et al., 290 Pa. Super. 365, 434 A.2d 796 (1981), 

Fay v. Bohlin and Powell, ___ Pa. Super. ___ , 444 A.2d 179 (1982). 

Although these recent Pennsylvania cases upholding the representational 

standing of an association have not involved environmental issues, and have not 

explicitly overruled previous rulings on standing in environmental cases such as 

Mill Creek supra, we nevertheless believe that these recently cited cases show the 

Commonwealth Court now would rule that the Citizens Association does have standing 

to represent its members in. the instant appeal to this Board, if some of those 

members themselves would have standing to appeal. Therefore we now rule that--

irrespective of our previous rulings in the aforementioned September 15 and 

October 12, 1982 Opinions and Orders, and independently of our earlier ruling in 

this Opinion concerning Duq~esne's Preliminary Objection I--that this preliminary 
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objection ·of Duquesne's is rejected because individual members of the'Citizens. 

Association apparently would have standing to appeal under the William Penn 

standard. Of course. as stated previously. the Citizens Association will be 

required to substantiate any alleged standing of its individual members at later 

stages of these proceedings; correspondingly. our present ruling again is without 

prejudice to Duquesne's right to renew its objections to the Citizens' standing 

after evidence has been taken. 

We close by making it clear that insofar as this Opinion is at odds 

with our previous. Opinions of September 15 and October 12. 1982, the present 

Opinion takes precedence. 

0 R DE R 

AND NOW, this 22nd day of November, 1982, Duquesne's Preliminary 

Objection to the standing of the Citizens to prosecute the instant appeal is 

dismissed, without prejudice to Duquesne's right to renew. its objection to the 

Citizens' standing after evidence has been taken. 

cc: Bureau of Litigation 
Ward T. Kelsey, Esquire 
Da'\;id R. Horri::>un, Esquire 
Harley N. Trice II, Esquire 
Ira Weiss, Esquire 

DATED: November 22, 1982 

ENVIRONMENTAL HEARING BOARD 
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COMlrfONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SJ<'rl):'fD STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ~3483 

COJ.iC:LR:ii::D CITIZENS "\GAI:;sT SLL""DGI: 

V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
ar.d CITY OF PEII .. AD!::LP;:IA, Perr:littee 

OPI~:IC:7 Al1D ORDER 

Docket Nos. 82-220-G 
82-·221-G 

These natters co~cern tva percits ~ranted to the Citv of Philadelphia 

(Philadelphia)> by the I:'epartr.1ent of I:nvironrental r.esources (:JI:R) Bureau of 

Solid 'Taste Managenent, allo~vinG Philadelphia to dispose of se\vage · slucge·--·frm':l 

its ~Tortl:east and Soutbvest Fater Pollution Control Plants---on t\<JO land reclar:ation 

sites. Perr.it ~Jo. IJC2201 pertains to a 72-·acre site identified as Arcadia :To. 1. 

in Grant and ~Iontgor:ery tC'\·mships. Indiana County. Perrlit :To. 602124 pertains 

to a 155-acre site icentified as 3enj&"":in Coal Coc.L'any :·:ines 11 and 11B, in Danks 

To1.-:r.ship, Indiana County. 

On Septer:-,ber 20. 1982, the Concerned Citizens Against Sludge (Citizens) 

appealed these pen::it grants. '.Lht: <.t~>p8al of pen:i.i.c t:o. 6•J22Ul \.·!as docketed as 

EEB 82-220-G; the ap:1eal of perr:dt ~To. 602124 \•las docketed as n:r. 82-221-G. 

Thereafter prelininary ol::-jections, requesting inter alia that these appeals be 

disnissed, Here filed bv ~:odern I:arthline Companies, Inc. (Earthline); Earthline 
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identifies itself as a party appellee who is: 

an agent of the City of Philadelphia authorized 
to utilize digested municipal sludge to reclaim 
strip mines and to obtain permits for this activity. 

The Citizens and DER have responded to these preliminary objections. Before 

we can rule on them, however, a number of procedural irregularities must be 

straightened out. Not the least of these, measured by the amount of confusion 

engendered, is the fact that the labeling on filed documents has not always 

been consistent with the Board's Docket Numbers--82-220-G for permit No. 602201, 

82-221-G for permit No. 602124. The parties are requested to be more careful 

about this potential source of confusion in the future. 

Section 21.52(b) of the Board's Rules and Regulations, 25 Pa. Code 

§21.52(b), states: 

No appeal from the granting of a permit, 
license, approval or certification shall be deemed 
to be perfected unless and until the recipient of 
the permit, license, approval or certification is 
served with a notice of appeal in accordance with 
§21.51 of this title (relating to commencement, 
form and content of appeals). 

Section 21.51(f)(3) provides: 

Within ten days after the filing of a notice 
of appeal, the appellant shall serve a copy thereof 
on each of the following: .•. 

(3)where the appeal is from the granting of 
a permit, license, approval or certification, the 
recipient thereof. 

These quoted sections of our Rules and Regulations mean that the two appeals 

which are the subject of this Opinion and Order have not been perfected unless 

Philadelphia was served ~ith copies of the notices v£ appeal. 
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The Citizens 1 notices of appeal in these two appeals certify that 

· · - .. 1delphia was served by mail at the acdress : 

, .City of Philadelphia 
'MUnicipal SeiVices Building 
Philadelphia, PA 19107. 

This is t.;e address listed on the pennits from Which the Citizens have appealed, 

and also is the address to which the permits wer2 mailed by DER 1 s Bureau of 

Solid Waste Hanagerrent. In this respect, the Citizens 1 notices of appeal were 

served on Philadelphia in confo:r:TPi ty with the requirements of the Board's Rules 

I 

and Regulations (see 25 Pa. Code §21. 32 (d)) • Therefore we hold that the instant 

appeals indeed have been perfected. On the other hand, it is far from clear 

that a poll tical subdivision as large as Philadelphia can be presurred to have 

received notice of these appeals via a mailing addressed as above,· not marked 

attention any particular individual or department. In fact, neither Philadelphia 

nor any attorney representing Philadelphia has filed a notice of appearance or 

any other. docurrents in these appeals (see 25 Pa. Code §21. 2;3) • 

Therefore the Board is reluctant to take any further action on these 

appeals , including ruling on the aforesaid preliminary objections, until we are 

certain Philadelphia actually has received notice of these appeals and has had 

the opportunity to be heard concerning them. In the interests of expedi ticusly 

resolving this problem, the Board 'has contacted the office of the Philadelphia 

Solicitor, and has been infoirred that docurrents pertinent to these appeals rna.y 

be served on 

Frank Thorna.s , Esq. 
Deputy City Solicitor 
1530 Municipal Services Building 
Philadelphia, PA 19107. 
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All parties presently before the Board in these appeals are requested to rcake 

certain that Mr. Thcmas has copies of all documents the parties have filed with 

the Board, including the notices of appeal. The Board is sending Mr. Thonas 

a copy of this Opinion and Order, along with copies of our Pre-Hearing Order 

No~ 1 in each of Nos. 82-220-G and 82-221-G. 

Next we turn to the problem of Earthline 's status in these proceedings. 

Although the Citizens sen"ed Earthline with copies of the notices of appeal, 

there is notr..ing before the Board to shCM that Earthline is a party appellee, 

or has any other status pe..:."'"TT'i.tting it to file preliminary objections. Earthline 

is not rrentioned on either of the aforesaid penni ts; we do not see any basis 

for finding that Earthline is the "recipient of _a permit, license, approval or 

certification" who becorres a party ~ppellee after being served with a notice of 

appeal (see 25 Pa. Code §21.5l(g)). 

Therefore, despite the fact that neither the Citizens nor DER objected 

to Earthline 's having filed preliminary objections, we shall not rule on Earth

line's preliminary objections until Earthline has shCMn that it has the rights 

of a party appellee; such a showing will require Earthline to file appropriate 

factual allegations and/or a supporting Merrorandum of Law. Of itself, the agency 

relationship (quoted supra) to Philadelphia alleged by Earthline cannot rcake 

Earthline a party appellee, nor can it give Earthline the right to represent 

the acknowledged party appellee Philadelphia in these matters. In the alternative, 

Earthline may wish to petition to intervene; although the Board cannot and does 

not cornnit itself to a favorable ruling on such a petition at the present stage 

of these proceedings, it does seem that Earthline should be able to satisfy the 

requirerrents for intervention. 25 Pa. Code §21.62. 

An Order, consistent with this opinion, follows. 
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ORDER 

AND NCW, this 1st day of Dec~, 1982, it is ordered that: 

1. All parties, incltrling Earthline, pronptly shall ensure that 

Frank Thomas, Esq. (see our Opinion supra for his address) has oopies of all 

docunents which have been filed in these proceedings; the Board is sending a 

copy of this Opinion and Order to Mr. Thomas; 

2. On or before Decerrber 17, 1982, Philadelphia--presumably but not 

necessarily through its oounsel-shall enter its appearance in these matters 

(see 25 Pa. Code §§21.21-21.23). 

3. On or before Decerrber 17, 1982, Philadelphia shall file whatever 

petitions for continuance it presently deems necessary to protect its rights 

in these appeals, including, e.g., petitions to extend the due date for its 

pre-hearing rrerroranda, to extend the period of disoovery (see 25 Pa. Code 

§21.111 (a)) , etc. ; the Board is. sending Mr. Thomas oopies of the Pre-Hearing 

Order No. 1 issued in these two appeals. 

4. Petitions for oontinuance filed by Philadelphia pursuant to 

paragraph 3 supra, if relying on not. having received copies of the notices of 

appeal on or about Septerrber 20, 1982 (when the Citizens filed their appeals), 

shall be accompanied by affidavits stating when and how notice was received, and 

explaining why the Citizens' actual mailing did not suffice to give notice. 

5. If Earthline wishes the Board to consider its preliminary 

abjections in these appeals, it. shall file factual allegations and/or a 

Merrorandurn of Law in supp:>rt of its clairred right to enter preliminary ob
I 
l 

jections,_ on ·or before Decercber 17, 1982. 
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6. In the alternative, Earthline may petition to intervene in these 

appeals 1 which it may do any tine prior to presentation of evidence in these 

p~·:;ceedings. 25 Pa. Code &21.62(a). 

ENVIKNMENI'AL HEARING BOARD 

cc: Bureau of Litigation 
Howard We in, Esquire (for DER) 
Chere Winnek-Shawer 1 Esquire (for Appellant) 
Frank Thomas., Esquire (for. Penni ttee) 
Benjamin G. Stonelake, Jr., Esquire (for Earthline) 

DATED: Decerrber 1, 19 8 2 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

CITY OF NEW CASTLE 

Dock-et No. 82-270-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

On October 28, 1982, the City of New Castle ("City") filed a Notice 

of Appeal in the above-captioned matter. The Notice stated the City was 

appealing from an Order dated September 14, 1982, addressed to the City, issued 

by James E. Erb, Regional Water Quality Manager of DER's Bureau of Water Quality 

Management. 

On October 29, 1982, the Board, ··consi-stent with its regular procedure, 

acknowledged the Notice of Appeal. The acknowledgment asserted, however, that 

the Notice of Appeal was deficient in two respects: 

Order. 

1. A copy of Mr. Erb's Order had not been furnished the Board; and 

2. The City had not stated when it had received notice of Mr. Erb's 

·On November 16, 19~2, the Board docketed a letter dated November 9, 1982 
I 

from Thomas M. Piccione, the City's Solicitor. Mr. Piccione's letter enclosed 
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the requested copy of Mr. Erb's Order. But in response to the request that 

the City state when it had received notice of Mr. Erb's Order, Mr. Piccione 

wrote merely: 

Your letter also requests that I notify you 
of the date notice of the action appealed from was 
received. Unfortunately, I cannot verify that date. 
I do know the critical nature of that date, in that 
the appeal to be timely must be filed within thirty 
days of receipt. Unfortunately it was not received 
by my office but I believe by the Mayor's office. 
We do not have any means of ·ascertaining when the 
appeal was received. I can only speculate that it 
was received after the 14th and hopefully not more than 
thirty days from when I filed the Notice of Appeal. 

On November 17, 1982, DER filed a Petition to Quash this appeal. This 

petition alleged that DER's Order was sent to the City via United Parcel Service, 

and that the United Parcel Service receipt (embodied in the Petition) indicated 

the City had received the Order on September 20, 1982. DER therefore concluded 

that the appeal had not been timely filed, and requested the appeal be quashed. 

On November 22, 1982, the Board wrote Mr. Piccione, informing him that 

the Petition to Quash had been received, and advising him that the City was to 

file an answer to the Petition, if it desired to do so, on or before December 12, 

1982. As of this date (December 20, 1982), the City has not answered ·the Petition. 

As DER points out in its Petition, under the Board's Rules, notably 

25 Pa. Code§ 21.52(a), the Board lacks jurisdiction over an appeal which is filed 

more than 30 days after notice of the action appealed from has been received. 

This strict jurisdictional requirement has been stressed by the Commonwealth Court. 

Joseph Rostosky Coal Company v. Commonwealth of Pennsylvania, DER, 26 Pa. Cmwlth. 

478, 364 A.2d 761 (1976). 

Under-the circumstances--which include Mr. Piccione's November 9, 1982 

letter quoted above, and the City's failure to answer DER's allegation that the 
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City received notice of the Ord.er on September 20, 1982, more than thirty days 

before the City filed its Notice of Appeal--the Board has no choice but to 

grant DER's Petition to Quash. 

0 R DE R 

AND NOW, this 30th day of December, 1982, the above-captioned appeal 

is dismissed for lack of jurisdiction. 

ENVIRONMENTAL HEARING BOARD 

., . ..: ...... 

EDW~,-&P 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire (for DER) 
Thomas M. Piccione, Esquire (for Appellant) 

DATED: December 30, 1982 
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