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FOREWORD

This reporter contains the Adjudications and Opinions issued by the
Commonwealth of Pennsylvania, Environmental Hearing Board during the
calendar year 2014.

The Pennsylvania Environmental Hearing Board is a quasi-judicial
agency of the Commonwealth of Pennsylvania charged with holding hearings
and issuing adjudications on actions of the Pennsylvania Department of
Environmental Protection that are appealed to the Board. Environmental
Hearing Board Act, Act of July 13, 1988, P.L. 530, No. 94, 35 P.S. §§ 7511 to
7516; and Act of December 3, 1970, P.L. 834, No. 275, which amended the

Administrative Code, Act of April 9, 1929, P.L. 177.

it
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PATRICIA A. WILSON
V. : EHB Docket No. 2013-192-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: January 2, 2014
PROTECTION and NEWTOWN TOWNSHIP, :
Permittee :
OPINION AND ORDER

ON PETITION TO INTERVENE

By: Richard P. Mather, Sr., Judge
Synopsis

The Board grants a petition to intervene where the petitioner’s interest in the appeal is
substantial, direct and immediate, and the petitioner is therefore an interested party under Section
4 of the Environmental Hearing Board Act.

OPINION

The Appellant, Patricia A. Wilson, filed an appeal before the Environmental Hearing
Board (the “Board”) challenging a decision by the Department of Environmental Protection (the
“Department”) to approve an Act 537 Official Plan Update (the “Plan”) submitted by Newtown
Township (the “Permittee”), dated October 2012, and revised November 2013. The Appellant
listed thirty-three (33) detailed objections in her Notice of Appeal.

Before the Board is a Petition to Intervene (the “Petition™) filed on behalf of Springton
Pointe Estates Homeowners Association (the “Petitioner") pursuant to 25 Pa. Code § 1021.81.
Newtown Township filed an Answer to the Petition. The Department did not, and the Board
views the Department’s silence as a lack of objection to, or perhaps a lack of interest in, the

Petition.

1
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Section 4 of the Environmental Hearing Board Act provides that “[a]ny interested party
may intervene in any matter pending before the board.” 35 P.S. § 7514(e). An “interested
party” is a person or entity with an interest that is “more than a general interest in the
proceedings . . . such that the person or entity seeking intervention will either gain or lose by
direct operation of the Board's ultimate determination.” Jefferson County v. Department of
Environmental Protection, 703 A.2d 1063, 1065 n.2 (Pa. Cmwlth. 1997); Wheelabrator
Pottstown, Inc. v. Department of Environmental Resources, 607 A.2d 874, 876 (Pa. Cmwlth.
1992); Browning-Ferris, Inc. v. Department of Environmental Resources, 598 A.2d 1057, 1060
(Pa. Cmwilth. 1991); Hostetter v. DEP, 2012 EHB 386, 388; Pagnotti Enterprises, Inc. v. DER,
1992 EHB 433, 436. In other words, “an intervenor must have standing.” Pileggi v. DEP, 2010
EHB 433, 434 (quoting Connors v. State Conservation Commission, 1999 EHB 669, 670).

To that end, a person or entity seeking to intervene in a Board proceeding to challenge a
Department action “must show a direct and substantial interest” and “must show a sufficiently
close causal connection between the challenged action and the asserted injury to qualify the

29

interest as ‘immediate’ rather than ‘remote. Borough of Glendon v. Department of
Environmental Protection, 603 A.2d 226, 231 (Pa. Cmwlth. 1992) (quoting William Penn
Parking Garage v. City of Pittsburgh, 346 A.2d 269, 286 (Pa. 1975)); see also Hostetter, 2012
EHB at 387 (“An appropriate interested party is one where the petitioner’s interest is
‘substantial, direct and immediaté.’”); Ganzer Sand & Gravel, Inc. v. DER, 1990 EHB 625, 626.

Under the Board’s Rules, a petition to intervene must establish the following: (1) The

reasons the petitioner seeks to intervene; (2) The basis for asserting that the identified interest is

! This language establishes a low burden for intervention in Board proceedings. Barnside Farm
Composting Facility v. DEP, 2011 EHB 165, 166 (“[I]t does not take much to be able to intervene in
Board proceedings.” (quoting 7JS Mining v. DEP, 2003 EHB 507, 508)); Tri-County Landfill, Inc. v.
DEP, 2010 EHB 602, 606 (“The Board's governing statute and rules do not make it difficult to intervene
in a pending matter.”).



greater than that of the general public; (3) The manner in which that interest will be affected by
the Board’s adjudication; and (4) The specific issues upon which the petitioner will offer
evidence or legal argument. 25 Pa. Code § 1021.81.

The Petition follows this prescribed format. First, the Petitioner states that it seeks to
intervene because “the Plan would effect a substantial change in the handling of sewage for the
Springton Pointe Estates community by”

(i) eliminating an existing waste water [sic] treatment plant [(“WWTP”)] within
the Springton Pointe Estates community;

(i1) replacing the WWTP with a large pump station to collect and distribute
sewage flow from both within and, in much great part, outside the community in
the approximate amount of 336,000 gallons per day;

(iii) subjecting the Springton Pointe Estates neighborhood to extensive
construction activity including: the construction of gravity mains into Springton
Pointe Estates, the removal of the existing wastewater treatment plant, and
the installation of the new pump station, wet wells and control facilities.

Petition at 1. The Petitioner further states:

[t]he new pump station will be set right beside the homes of two Springton Pointe
Estates families who will also share a driveway with the pump station property.
The new station is to be situated on property owned by the Petitioner. The
Petitioner wishes to participate in the review of the plan as it impacts Association
members, the Association community, and Association property.

Petition at 1-2.

Second, the Petitioner asserts that its interest is greater than that of the general public

because

land owned by the Petitioner is to be used and otherwise impacted by
implementation of the Plan. Petitioner's land is the location projected for the
installation of a large new pump station. Portions of land owned by Petitioner
consisting of wetlands and floodplain are to be crossed and disturbed for the
installation of piping and other facilities contemplated by the Plan. Additionally,
under the Plan a large pipe associated with a proposed well will need to cross
through a high berm (12 feet high) located on Petitioners property. The berm
encloses a big retention pond on Petitioner's property.



Petition at 2.

Third, the Petitioner explains that the Board’s disposition in this matter will impact the
Petitioner’s elevated interest and that if the Petitioner is denied intervention, its interests will not
be adequately represented by the Appellant. Petition at 2, 3.

Lastly, the Petitioner states that it will offer evidence on all of the objections listed in the
Appellant’s Notice of Appeal.> Petition at 3. More specifically, the Petitioner states that it will
offer further evidence on

the appropriateness of the Plan as it directly impacts the Petitioner and its

members including as to the use and disturbance of property within Springton

Pointe Estates community as well as to activities outside the community which

have consequences for the community (such as the choice of routing the sewage

disposal piping to collect sewage outside of the community and to funnel it

through the community and into a pumping station located within the community

rather than routing it elsewhere).

Petition at 2-3. All of the facts averred in the Petition were verified by Raymond Lopez,
President of the Springton Point Estates Homeowners Association, in compliance with 25 Pa.
Code § 1021.81(%).

Newtown Township, in its Answer, raises two primary arguments in opposition to the
Petition. Newtown Township first argues that a number of the issues listed in the Petition do not
fit within any of the objections listed in the Appellant’s Notice of Appeal. Indeed, the Board’s
Rules provide that an intervenor is limited to the issues remaining in the proceedings at the time
intervention is granted, 25 Pa. Code § 1021.81(f), and the Board has discretion to limit the issues

in an intervenor may pursue. Monroe County Municipal Waste Management Authority v. DEP,

2010 EHB 819, 824. Newtown Township’s second argument, which logically flows from its

2 The Petitioner states that it will offer “evidence and/or legal argument on the 30 objections listed” in the
Appellant’s Notice of Appeal, but, as noted above, the Notice of Appeal actually contains thirty-three (33)
objections.



first, is that the Petitioner, while failing to cite any issues that fall within the objections in the
Notice of Appeal, has failed to show how any of the existing objections in the Notice of Appeal,
which are the only objections that can be argued in this appeal, can advance the Petitioner’s
interest, and, therefore, the Petitioner lacks standing to intervene.

The Board disagrees with Newtown Township and finds that the Petitioner has met its
burden under Section 4 of the Environmental Hearing Board Act, 35 P.S. § 7514(e), to show that
it is an interested party in this appeal. The Petitioner has more than a general interest in this
appeal primarily because the Plan will be implemented, in part, within the Springton Pointe
Estates community. In that sense, the Petitioner will either gain or lose by direct operation of the
Board’s ultimate determination. In other words, the Petitioner has standing to challenge the
Plan. The Petitioner’s interest in this appeal is substantial, direct and immediate.

The Board appreciates Newtown Township’s concern that some of the issues raised by
the Petitioner may not fit within certain, or any, of the objections currently listed in the
Appellant’s Notice of Appeal. The record before the Board, however, is not sufficiently
developed for the Board to determine which, if any, of the issues raised by the Petitioner fit
within certain, or any, of the objections listed in the Notice of Appeal. See Ruddy v. DEP, 2003
EHB 268, 270 (refusing to limit petitioner’s participation in appeal at early point in proceedings
where Board was presented with insufficient facts and legal arguments). Furthermore, the
Appellant has the opportunity to amend the Notice of Appeal, and if the Appellant successfully
amends the Notice of Appeal, some of the objections may change or be withdrawn, and perhaps
some may even be added, if permitted by the Board. The Board has only decided to grant the

Petitioner intervenor status, and Newtown Township is still able to challenge any future attempts



by the Petitioner to add objections that are not listed in the Appellant’s Notice of Appeal.
Newtown Township’s concern is duly noted and preserved.

Accordingly, the Board issues the following order.



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PATRICIA A. WILSON
v. : EHB Docket No. 2013-192-M

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and NEWTOWN TOWNSHIP, :
Permittee :

ORDER

AND NOW, this 2™ day of January, 2014, it is hereby ordered as follows:

1. The Petition to Intervene filed on behalf of Springton Pointe Estates Homeowners
Association is granted.

2. Springton Pointe Estate Homeowners Association’s participation in this appeal is
limited to the objections listed in the Appellant’s Notice of Appeal.

3. The caption is amended and shall appear on future filings as follows:
PATRICIA A. WILSON, Appellant and
SPRINGTON POINTE ESTATES
HOMEOWNERS ASSOCIATION, Intervenor

V. : EHB Docket No. 2013-192-M

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and NEWTOWN TOWNSHIP, :
Permittee :

ENVIRONMENTAL HEARING BOARD

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

DATED: January 2,2014
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DOREEN DOUGHERTY

V. : EHB Docket No. 2013-220-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: January 3, 2014
PROTECTION and SOUTHWESTERN :

ENERGY PRODUCTION COMPANY,

Permittee

OPINION AND ORDER
DENYING PETITION FOR SUPERSEDEAS

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board denies an appellant’s petition for supersedeas without a hearing pursuant to 25
Pa. Code § 1021.62(c) because the appellant failed to state grounds sufficient to support the
granting of a supersedeas. The petition does not explain why the appellant believes the
Department acted unlawfully or unreasonably in issuing a permit to drill and operate an

unconventional gas well.

OPINION
On November 18, 2013, the Department of Environmental Protection (the “Department™)
issued a well permit to Southwestern Energy Production Company (“Southwestern), which
permitted the drilling of an unconventional gas well in Eaton Township, Wyoming County.
Doreen Dougherty (“Dougherty”), a nearby resident acting pro se, filed this third-party appeal
from the issuance of the permit. Dougherty included with her notice of appeal a one-paragraph

petition for supersedeas, which reads in its entirety as follows:
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As per objections enumerated in the attached “OBJECTIONS TO
THE DEPARTMENT’S ACTION”, PA Code sections §1021.61
through §1021.70, and due to publicly stated plans by
Southwestern Energy to commence gas well site development and
the imminent danger presented to Ms. Doreen Dougherty, her
property, and the surrounding environment, it is requested that a
temporary supersedeas be granted by the Environmental Hearing
Board to halt development pending resolution of the appeal
hearing.

We interpreted Dougherty’s filing as a petition for both a temporary supersedeas and a
supersedeas and held a conference call with the parties to address the request for a temporary
supersedeas. Dougherty was represented by counsel on the call. Counsel subsequently entered
his appearance on behalf of Dougherty. After much discussion, we indicated that we did not
believe that Dougherty’s petition complied with our rules, but because Dougherty was now
represented by counsel, we would allow her to amend her filings. Thereafter, Dougherty filed
another notice of appeal and petition for supersedeas, which was identical to her original filing in
every respect except that it now included a completed notice of appeal form and an affidavit
from Dougherty, which we will discuss in more detail below. Dougherty did not add to or
change her one-paragraph supersedeas petition in the second filing.

Both the Department and Southwestern argued on our conference call that Dougherty’s
petition was deficient on multiple grounds. Following the call, we issued an order taking
Dougherty’s petition for a temporary supersedeas under advisement and tentatively scheduling a
hearing on the supersedeas petition for January 7, 2014. The Department has now filed a motion

- to deny Dougherty’s petition. Southwestern has filed a “response” to the Department’s motion,

joining in the motion and adding that it is opposed to any continuation of the hearing.! The

! Southwestern has also sent us a letter complaining that Dougherty will not make herself available for
deposition or hearing testimony either in person or via computer videoconference due to her chemical and
electromagnetic sensitivity. Dougherty responded by letter indicating that she indeed will only testify via
a landline telephone.
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Department argues that Dougherty’s petition should be denied without a hearing because she has
not pled her case with any specific facts that would support a supersedeas. It says that, although
Dougherty generally states that she suffers from toxic encephalopathy and other conditions, there
is no connection made between the proposed drilling activities and Dougherty’s health. It argues
that she has not sufficiently correlated Southwestern’s drilling activities to any potential harm
she may suffer with any specificity or with sufficient affidavits. Instead, her affidavit merely
generally describes her condition and states her fear of the drilling. The unsworn letter of a
doctor attached to the petition describes generically certain drilling activities, but does not
describe with any specificity how those activities will take place at this site or how they are
different from other ongoing industrial activities in the area. The Department complains that,
although Dougherty alleges that the well permit activities should not have been authorized, she
has not cited any authority for the proposition that the granting of the permit violated the law.
Discussion

A supersedeas is an extraordinary remedy that will not be granted absent a clear
demonstration of appropriate need. Mellinger v. DEP, EHB Docket No. 2012-163-M (Opinion
and Order,_ June 5, 2013); Rausch Creek Land, LP v. DEP, 2011 EHB 708, 709; UMCO Energy,
Inc. v. DEP, 2004 EHB 797, 802; Tinicum Twp. v. DEP, 2002 EHB 822, 827; Global Eco-
Logical Servs. v. DEP, 1999 EHB 649, 651; Oley Twp. v. DEP, 1996 EHB 1359, 1361-1362.
Our rules provide that the granting or denying of a supersedeas will be guided by relevant
judicial precedent and the Board’s own precedent. 35 P.S. § 7514(d)(1); 25 Pa. Code §
1021.63(a). Among the factors to be considered are (1) irreparable harm to the petitioner, (2) the
likelihood of the petitioner prevailing on the merits, and (3) the likelihood of injury to the public

or other parties. 35 P.S. § 7514(d); 25 Pa. Code § 1021.63(a)(1)-(3); Neubert v. DEP, 2005 EHB
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598, 601. The issuance of a supersedeas is committed to the Board’s discretion based upon a
balancing of all of the statutory criteria. UMCO Energy, Inc., 2004 EHB at 802; Global Eco-
Logical Servs., supra; Svonavec, Inc. v. DEP, 1998 EHB 417, 420. See also Pennsylvania PUC
v. Process Gas Consumers Group, 467 A.2d 805, 808-809 (Pa. 1983). In order for the Board to
grant a supersedeas, a petitioner must make a credible showing on each of the three regulatory
criteria. Neubert v. DEP, 2005 EHB 598, 601; Pennsylvania Mines Corp. v. DEP, 1996 EHB
808, 810; Lower Providence Twp. v. DER, 1986 EHB 395, 397. If a petitioner fails to carry its
burden on any one of the factors listed under 25 Pa. Code § 1021.63(a), the Board need not
consider the remaining requirements for supersedeas relief. Dickinson Twp. v. DEP, 2002 EHB
267, 268; Oley Twp. v. DEP, 1996 EHB 1359, 1369.

Under the Board’s Rules, the Board may deny a petition for supersedeas upon motion or
sua sponte without hearing for lack of particularity in the facts pleaded, lack of particularity in
the legal authority cited as the basis for the grant of the supersedeas, an inadequately explained
failure to support the petition with affidavits, or a failure to state grounds sufficient for the
granting of a supersedeas. 25 Pa. Code § 1021.62(c)(1)—(4); Hopewell Twp. Bd. of Supervisors v.
DEP, 2011 EHB 372; Timber River Dev. Corp. v. DEP, 2008 EHB 635; Dickinson Twp. v. DEP,
2002 EHB 267.

Given the fact that a supersedeas is an extraordinary measure that is not to be taken
lightly, it is critical that a petition for supersedeas plead facts and law with particularity and be
supported by affidavits setting forth facts upon which issuance of the supersedeas may depend.
25 Pa. Code § 1021.62(a). The pleadings and affidavits must be such that, if the petitioner were
able to prove the allegations set forth in its pleadings and affidavits at a hearing, and the

Department and/or permittee did not put on a case, it would be apparent from the filings that the
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Board would be able, if it so chose, to issue a supersedeas. In other words, the petitioner’s
papers, on their face, must set forth what is essentially a prima facie case for the issuance of a
supersedeas. See Global Eco-Logical Servs. v. DEP, 2000 EHB 829, 832; A&M Composting v.
DEP, 1997 EHB 1093, 1098. A petition that together with its supporting documentation does
not provide the Board with a basis for granting a supersedeas will be denied. Mellinger, supra.

Dougherty’s petition for supersedeas is just such a petition. It is completely inadequate
with respect to Dougherty’s likelihood of success on the merits. In order to ultimately prevail in
this appeal, Dougherty will need to prove by a preponderance of the evidence that the
Department’s issuance of a permit to Southwestern was unlawful, in the sense that the
Department violated some statutory, regulatory, or adjudicatory law or Dougherty’s
constitutional rights, Robinson Township v. Commonwealth of Pennsylvania, No. 62 MAP 2012,
2013 Pa. LEXIS 3068 (Pa. Dec. 19, 2013), or that the Department’s action was otherwise
unreasonable or not supported by the facts. See generally Perano v. DEP, 2011 EHB 453, 515;
Wilson v. DEP, 2010 EHB 827, 833.

The fundamental problem with Dougherty’s petition is that it does not explain how the
Department in her view has acted unlawfully or unreasonably. The petition is only supported by
oné affidavit, from Dougherty herself, which reads as follows:

I, Doreen Dougherty, swear and affirm:

1. That I am the Appellant in the above-referenced matter.

2. That I am suffering from severe toxic encephalopathy, reactive airway
disease, and other systemic and debilitating illness related to chronic toxic
exposure.

3. That I also have very severe intolerance to electromagnetic and microwave
exposure, such as electrical lines, and cellular towers.

4. That due to my condition, if highly hazardous gas-retrieval fracking
operations occur close in proximity to my residence, it will cause serious risk
of death.

5. That I have been properly diagnosed of these medical complications by Dr.
Grace Ziem.
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That Dr. Grace Ziem has been my treating physician for well over a decade.

7. That I truly feel my life will be threatened by any fracking operations that may

occur near my house based on a letter written by Dr. Grace Ziem attached to
this affidavit.

We cannot at this point credit or accept Ms. Dougherty’s averment that “gas retrieval
fracking operations” are “highly hazardous” or that such operations “will cause serious risk of
death.” There is no indication that Dougherty is qualified to make such averments. We can
accept at this point Dougherty’s averment that she has extreme sensitivity to chemicals and
electromagnetism, but there is nothing in the affidavit to support a finding that there is a link
between Southwestern’s proposed operations and a credible risk to Dougherty as a result of those
operations given her medical condition. And more to the point of our fundamental concern, the
affidavit does not support a conclusion that the Department somehow acted unlawfully or
unreasonably.

Dougherty’s affidavit goes on to refer to a diagnosis performed and letter written by Dr.
Grace Ziem. The letter is unsworn, and it obviously does not take on the form of sworn
testimony simply because Dougherty references it in her affidavit. Furthermore, the letter

contains multiple allegations regarding the dangers of fracking (e.g. “likelihood of eventual

contamination of groundwater which would contaminate [Dougherty’s] well (and that of others

in the community.)” (emphasis in original)), but no explanation of the basis for her allegations or
any indication that she is familiar with fracking or qualified to render expert opinions regarding
fracking.”> Again, the letter offers no clue on exactly why the Department erred in Dougherty’s
view.

Beyond the affidavit and the letter, the supersedeas petition itself is woefully inadequate.

Even after we gave her an opportunity to expand the petition with the assistance of counsel in

> The letter also alleges that Southwestern is incompetent and negligent as demonstrated by an extensive
and problematic compliance history.
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accordance with our rules, it still contains only the one paragraph quoted above. That paragraph
simply refers the reader to the objections set forth in the notice of appeal and says that Dougherty
is in imminent danger as a result of Southwestern’s plan to begin gas well development. We are
not suggesting at this point that the objections in the notice of appeal do or do not have merit.
We are simply saying that it is not enough for a grant of supersedeas to submit a one-paragraph
reference to the contents of that notice of appeal.

Thus, Dougherty’s petition and supporting papers provide us with no factual or legal
support for the proposition that she ultimately must prove; namely, that the Department acted
unlawfully or unreasonably by issuing a permit to Southwestern. Taking Ms. Dougherty’s
extreme sensitivity as a given for the moment, she does not tell us why the Department acted
unlawfully or unreasonably in light of that sensitivity. She has not alleged that the Department
had some particular or heightened duty or obligation with respect to her condition or that the
Department failed to comply with or fulfill such a duty or obligation. In short, she has failed to
state grounds sufficient for the granting of a supersedeas. This, in addition to the lack of
particularity in the facts pleaded and the legai authority for a grant of a supersedeas, requires us
to grant the Department’s motion to deny the petition for supersedeas.

Accordingly, we enter the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DOREEN DOUGHERTY
V. : EHB Docket No. 2013-220-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and SOUTHWESTERN
ENERGY PRODUCTION COMPANY,
Permittee
ORDER

AND NOW, this 3™ day of January, 2014, pursuant to 25 Pa. Code § 1021.62(c), it is

hereby ordered that the Department’s motion to deny the Appellant’s petition for supersedeas is

granted. The petition for a temporary supersedeas and a supersedeas are denied. The hearing

previously scheduled to begin on January 7, 2014 is cancelled.

ENVIRONMENTAL HEARING BOARD

s/ Bernard A. Labuskes. Jr.
BERNARD A. LABUSKES, JR.
Judge

DATED: January 3,2014

c: DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9 Floor, RCSOB

For the Commonwealth of PA, DEP:
Hope C. Campbell, Esquire

Michael A. Braymer, Esquire

Office of Chief Counsel — Northwest Region
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For Appellant:

John M. Hart, II1, Esquire

THE LAW OFFICE OF ATTY. JOHN M. HART, III
O’Malley & Langan Building

201 Franklin Ave.

Scranton, PA 18503

For Permittee:

Steven B. Silverman, Esquire

Sean M. McGovern, Esquire

Mark K. Dausch, Esquire

BABST CALLAND CLEMENTS & ZOMNIR, P.C.
Two Gateway Center

603 Stanwix Street — 6™ Floor

Pittsburgh, PA 15222

Court Reporter:

Commonwealth Reporting Company, Inc.
700 Lisburn Road

Camp Hill, PA 17011
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

STEPHEN L. GUERIN

V. : EHB Docket No. 2013-078-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: January 10, 2014
PROTECTION :

OPINION AND ORDER ON
PETITION FOR SUPERSEDEAS

By Michelle A. Coleman, Judge
Synopsis

The Board denies an appellant’s petition for supersedeas of an order of the Department of
Environmental Protection that proposes to install a monitoring well on the appellant’s property
and conduct periodic sampling, because the appellant did not meet any of the criteria for the
grant of supersedeas.

OPINION

This case involves a residential property owned by Stephen Guerin and his wife Denise
Gardner-Guerin, located at 650 Jacksonville Road, Northampton Township, Pennsylvania,
18974, tax parcel 31-1-69 (hereinafter, “650 Jacksonville Road” or the “property”).! (Appellant’s
Exhibit No. (“Ex.”) A-1). The property is located in an area that was designated as a hazardous
site by the Department of Environmental Protection (the “Department”) due to contamination
discovered in the groundwater underlying the area. (Ex. A-11). Near the property are several

industrial parks that are the suspected source of contamination to the groundwater, although the

! Although the property at 650 Jacksonville Road is still owned by both Stephen Guerin and Denise
Gardner-Guerin, the property is subject to divorce proceedings, which have been ongoing between Mr.
Guerin and Ms. Gardner-Guerin since November 2006. Since the divorce proceedings were initiated, Mr.
Guerin has lived at a different address, 7609 Filmore Street, Philadelphia, Pennsylvania, 19111.
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specific source of the contamination has yet to be determined. (Commonwealth of Pennsylvania
Department of Environmental Protection’s Ex. C-1; A-11). The Department has referred to the
general area of contamination surrounding the industrial parks as the Jacksonville TCE Site. (Ex.
A-11).

According to the evidence presented at the supersedeas hearing, the groundwater
contamination was first noted by the Bucks County Health Department in 1979 during an
investigation of residential water wells in which it noted levels of Trichloroethylene (TCE)? that
exceeded 5 micrograms/Liter (ng/L), the level identified as the primary drinking water standard
by the Safe Drinking Water Act of 1974, 42 U.S.C. §§ 300f—300j-26, and the regulations
promulgated under it.> 40 C.F.R. § 141.61(a). (Ex. A-11; Notes of Transcript (“T.”) page 81).
TCE is designated as a hazardous substance under the Hazardous Substances Control Act of
1988, 35 P.S. §§ 6020.101—6020.1305 (HSCA).* The record does not indicate whether any
additional action was taken regarding this contamination until May 15, 2008, when an area
resident complained to the Northampton Bucks County Municipal Authority, which then
sampled the water well and detected a TCE level of 8.32 pg/L. (Ex. A-11). In May 2010, the
same resident contacted the Department regarding suspected well contamination. (/d.). The

Department had been unaware of the contamination in this area before this time. (T. 81).

2 The Department refers to TCE as trichloroethene, which is simply another name for the same substance.
For TCE and for all following hazardous substances we will use the names of the substances as they are
listed in the federal regulations.

* The Safe Drinking Water Act defines the safe levels of contaminants as the Maximum Contaminant
Level (MCL). 42 U.S.C. § 3001(3).

435 P.S. § 6020.103 defines “hazardous substance” as including any substance designated pursuant to the
Federal Superfund Act, which is also known as the Comprehensive Environmental Response
Compensation and Liability Act of 1980 (CERCLA), 42 U.S.C. §§ 9601—9675, the federal counterpart
to HSCA. CERCLA defines certain substances as hazardous in Section 101(14). Additionally, Section
102 of CERCLA authorizes the Administrator of the EPA to adopt regulations designating additional
hazardous substances. These hazardous substances can be found generally in the national primary
drinking water regulations at 40 C.F.R. Part 141.
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Shortly thereafter, in June 2010, the Department requested that the firm Science
Applications International Corporation (SAIC) provide technical assistance with the
investigation of the groundwater contamination at the Jacksonville TCE Site. (T. 48-49). SAIC
prepared various reports concerning the investigative activities it conducted at the Jacksonville
TCE Site—a Project Report and Supplemental Work Plan in April 2011 (Ex. A-6), a Project
Report 2 in November 2012 (Ex. A-7), and a Supplemental Work Plan 2 in June 2013 (Ex. A-8).
The reports detail SAIC’s activities and findings in investigating the groundwater contamination
in and around the Jacksonville TCE Site, along with recommendations for proceeding with
investigation of the groundwater contamination.

To further its investigation, the Department sent a letter to the residents of the area, dated
July 8, 2010, which informed the residents of the forthcoming groundwater sampling of their
water wells. (Ex. A-3). This letter was sent to 650 Jacksonville Road. (/d.). The Department
then conducted two rounds of sampling of residential water wells in Northampton Township,
obtaining samples from 119 properties. (Ex. A-11). In addition to TCE, the Department also
found the presence of the hazardous substances Tetrachloroethylene (PCE) and 1,1-
Dichloroethylene (1,1-DCE), which have MCLs of 5 pg/L and 7 pg/L, respectively. 40 C.F.R. §
141.61(a). The results from the sampling ranged from non-detect to levels in excess of MCLs
for TCE, PCE, and 1,1-DCE. Among the water wells sampled was Mr. Guerin’s at 650
Jacksonville Road on May 10, 2011. On May 31, 2011, the Department sent a letter to 650
Jacksonville Road, addressed to Ms. Gardner-Guerin, informing her of the results of the water
sampling at the property. (Ex. A-4). The results indicated that TCE was detected at a
concentration of 29.2 pg/L and PCE was detected at a concentration of 31.8 pg/L—both well in

excess of their MCLs of 5 pg/L. (Id.). The letter also stated that bottled water delivery to the
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property had already commenced.

On October 28, 2011, following the two rounds of sampling, the Department released a
Statement of Decision (Ex. A-11) in which it declared that it would take responsive action
pursuant to Section 103 of HSCA and pay for the extension of municipal water lines to
approximately 122 residential properties in the area, including 650 Jacksonville Road. The water
line extension project was completed in the fall of 2012. Mr. Guerin testified that he was
unaware of any of these developments—the groundwater contamination in the area, the sampling
of his property’s water well, the contamination of the property’s water well, and the connection
to municipal water—until his daughter informed him at the end of 2012 that there was municipal
water and sewer at the property. (T. 26-27). The water well at the property was subsequently
abandoned. (T. 33).

On March 18, 2013, the Department sent a letter to Mr. Guerin via e-mail, with his
Filmore Street address in the heading, seeking permission to install a monitoring well at 650
Jacksonville Road and to periodically sample that well to determine the nature and extent of the
groundwater contamination plume. (Ex. A-5). An in-person meeting occurred between Mr.
Guerin and the Department. (T. 27). On May 28, 2013, the Department issued an order to Mr.
Guerin and Ms. Gardener-Guerin, mailed to both 650 Jacksonville Road and Mr. Guerin’s
Filmore Street address. (Ex. A-2). Paragraph G of the order states that the Department intends to
install one or more monitoring wells on the property for the purpose of fully defining the nature
and extent of the contamination plume. Paragraph M, in conjunction with Paragraph 2, requires
the owners of 650 Jacksonville Road to provide access and right of entry to the Department for
the purposes of installing the monitoring well and conducting periodic sampling of that well.

On June 21, 2013, Mr. Guerin filed an appeal of that order with the Board. Mr. Guerin

21



filed a petition for supersedeas on November 5, 2013. A conference call was held among the
parties on November 12, 2013 and a hearing on the supersedeas was scheduled for and
conducted on December 3, 2013. The hearing lasted one day.

Discussion

A supersedeas is an extraordinary remedy that is only appropriate when there is a clear
demonstration of requisite need. Dougherty v. DEP, EHB Docket No. 2013-220-L, slip op. at 3-4
(Opinion and Order, Jan. 3, 2014); Oley Twp. v. DEP, 1996 EHB 1359, 1361-1362. The
Environmental Hearing Board Act of 1988, 35 P.S. §§ 7511—7514, and our rules provide that
the grant or denial of a supersedeas will be guided by relevant judicial precedent and the Board’s
own precedent. 35 P.S. § 7514(d)(1); 25 Pa. Code § 1021.63(a). Among the factors to be
considered are (1) irreparable harm to the petitioner, (2) the likelihood of the petitioner
prevailing on the merits, and (3) the likelihood of injury to the public or other parties. 35 P.S. §
7514(d); 25 Pa. Code § 1021.63(a)(1)-(3); Neubert v. DEP, 2005 EHB 598, 601. The issuance of
a supersedeas is committed to the Board’s discretion based upon a balancing of all of the
statutory criteria. UMCO Energy, Inc., 2004 EHB 797, 802; Svonavec, Inc. v. DEP, 1998 EHB
417, 420; see also Pennsylvania PUC v. Process Gas Consumers Group, 467 A.2d 805, 808-809
(Pa. 1983).

In order for the Board to grant a supersedeas, a petitioner must make a credible showing
on each of the three regulatory criteria. Neubert v. DEP, 2005 EHB at 601; Lower Providence
Twp. v. DER, 1986 EHB 395, 397. If a petitioner fails to carry its burden on any one of the
factors listed under 25 Pa. Code § 1021.63(a), the Board ﬁeed not consider the remaining
requirements for supersedeas relief. Dickinson Twp. v. DEP, 2002 EHB 267, 268; Oley Twp. v.

DEP, 1996 EHB at 1369. The Environmental Hearing Board Act also provides a distinct
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limitation that "[a] supersedeas shall not be issued in cases where pollution or injury to the public
health, safety or welfare exists or is threatened during the period when the supersedeas would be
in effect." 35 P.S. § 7514(d)(2); see also 25 Pa. Code § 1021.63 (same).

Irreparable Harm

Mr. Guerin raises essentially two general concerns regarding how he would suffer harm,
through his property and his children. Mr. Guerin offered the belief that his property value will
be negatively affected by the installation of a monitoring well on his property. (T. 34-36). The
Department objected that Mr. Guerin was not qualified as an expert in real estate or property
value and therefore was not qualified to offer such an opinion. (T. 34-35). The Board accepted
Mr. Guerin’s statement with the qualification that it understood that Mr. Guerin was not an
expert in real estate or property valuation. Mr. Guerin did not offer any evidence or expert
testimony substantiating or quantifying the alleged devaluation of his property due to the
installation of a monitoring well. Further, there was no evidence presented that even if there
were devaluation, that such devaluation would be permanent, resulting in irreparable harm.

Mr. Guerin also expressed concern about the safety of his teenage children, who reside at
the property, particularly with respect to Department personnel coming on and off the property to
sample the monitoring well. (T. 34). Certainly this is a legitimate concern. However, we
received no specific testimony as to exactly how his children would be endangered by the
installation of the monitoring well and the periodic sampling of that well by Department
personnel. The Department offered testimony that the installation of the monitoring well would
take two to three days, meaning that there would be potentially three days in which heavy
machinery would be present on the Guerin property. (T. 137). This two to three-day period

strikes us as the time when harm, if it were to occur, would be most likely, but it is within a
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reasonably confined window. If Mr. Guerin’s children can remain out of the way of the
machinery during those few days, the likelihood of harm after the machinery has been removed
is small.

In considering Mr. Guerin’s concerns, we note that general assertions of irreparable harm
without greater specificity are not enough to establish irreparable harm. Mellinger v. DEP, EHB
Docket No. 2012-163-M, slip op. at 7 (Opinion and Order, June 5, 2013); Stevens v. DEP, 2005
EHB 619, 625. Without any further explanation as to how Mr. Guerin’s property will be
devalued and how his children’s safety will be endangered, we cannot support a finding of
irreparable harm. In short, Mr. Guerin has presented little more than mere speculation on
whether he will suffer any irreparable harm, which is insufficient for a supersedeas. PA Fish and
Boat Comm’nv. DEP, 2004 EHB 473, 478-79.

Likelihood of Success

In terms of likelihood of success on the merits, HSCA provides specific instructions for
how the Board is to evaluate an order of the Department that is issued pursuant to HSCA. HSCA
directs the Board to uphold such an order when “[t]lhe Department has a reasonable basis to
believe that there may be a release or a threat of a release of a hazardous substance or
contaminant” and “[t]he order or relief requested is reasonably related to determining the need
for a response, to choosing or taking any response or to otherwise enforcing the provisions of
[the Act].” 35 P.S. § 6020.503(f)(4)(i) and (ii). Essentially, so long as the Department proposes
to act reasonably in responding to a release or threat of release of a hazardous substance, the
order will be upheld.

For Mr. Guerin to ultimately prevail in this appeal, he will need to prove by a

preponderance of the evidence that the Department in issuing the order acted unlawfully,

24



meaning it violated some statutory or regulatory provision, or that the Department’s order was
otherwise unreasonable or not supported by the facts. Dougherty v. DEP, slip op. at 5 (Opinion
and Order, January 3, 2014); Perano v.'DEP, 2011 EHB 453, 515; Wilson v. DEP, 2010 EHB
827, 833. Given the statutory structure of HSCA and the broad authority it grants to the
Department to effect and enforce its provisions, Mr. Guerin’s likelihood of success is low.

Much of Mr. Guerin’s case in terms of likelihood of success centers on the contention
that there are other, more suitable properties for the installation of a monitoring well in the area.
To bolster this argument, Mr. Guerin pointed to the SAIC reports and noted that the monitoring
well at 650 Jacksonville Road was first sited for a different property. Two maps from these
reports, dated October 23, 2012 and May 1, 2013 (Ex. A-9 and A-10, respectively), show the
sampling locations and general results of the sampling, as well as the existing and proposed
monitoring wells. The May 1, 2013 map shows a proposed monitoring well at 650 Jacksonville
Road, while the October 23, 2012 map shows no monitoring well at the property and instead has
a proposed location approximately three properties southwest of 650 Jacksonville Road. (Ex. A-
9, A-10). Mr. Guerin extensively questioned why this change was made. Additionally, Mr.
Guerin identified a vacant lot adjacent to 650 Jacksonville Road that he argued would be more
suitable for the installation of the monitoring well.

However, there is nothing in HSCA that mandates the Department choose the very best
property for the location of a monitoring well. The location only needs to be reasonable. See 35
P.S. § 6020.503(f)(4)(ii). At the hearing, the Department presented credible evidence and
testimony as to why the Guerin property was a reasonable location for the monitoring well.
Richard L. Merhar, P.G., formerly of SAIC, either directly prepared, or reviewed the preparation

of the SAIC reports. (T. 60-63). Mr. Merhar testified that the monitoring well location was
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changed after visiting the area with Department staff and discussing the location with them. (T.
67-70). He testified that 650 Jacksonville Road was a better location for the monitoring well
because it would be able to provide data for tracking the contamination plume if it were to move
in an eastern direction. (T. 69). Bonnie McClennen, a supervisor in the Department’s HSCA
program who was involved with the Jacksonville TCE site since the Department became
involved with it, testified that the monitoring well location was moved to 650 Jacksonville Road
because that property had produced samples in exceedance of the MCLs for TCE and PCE and
there was a clear path of access for a drilling rig to come on the property and drill the well. (T.
92-97). Mr. Merhar concurred with the considerations of access. (T. 159-60). Absent any
compelling testimony to the contrary, these appear to be reasonable grounds for changing the
location of the monitoring well. Mr. Guerin was the only person to testify in support of his
petition and he provided us “with no technical basis for concluding that there was anything
wrong with the dictates of the order.” Weaver v. DEP, EHB Docket No. 2013-041-L, slip op. at
10 (Opinion and Order, August 29, 2013).

Furthermore, HSCA provides the Department broad authority to carry out is provisions
through the issuance of orders. HSCA Section 503(a) provides the Department with authority
for information gathering and access when it has a “reasonable basis to believe there may be a
release or threat of release of a hazardous substance.” 35 P.S. § 6020.503(a). In this instance,
the Department has more than a reasonable basis for its belief because it has already documented
the existence of the contamination plume by testing the residential water wells in the area and
further, it has documented sampling results from 650 Jacksonville Road that show high levels of
TCE and PCE contamination. (Ex. A-4). Section 503(c) provides the Department with the right

to enter a site or other place or property when “a release of a hazardous substance or contaminant
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has occurred on a nearby property, and entry is required to determine the extent of the release.”
35 P.S. § 6020.503(c)(4). The situation contemplated by this statutory provision is precisely the
one at issue in this case. The Department presented evidence that the release of TCE, PCE, and
1,1-DCE occurred from a property near the Guerin property at the industrial park. The
Department’s stated purpose in entering the Guerin property and installing the monitoring well is
to determine the extent of the release and track its migration.

In addition to the authority given to the Department for right of entry, HSCA provides the
Department with certain authorization to conduct inspections on sites and properties identified
under Section 503(c). In conducting an inspection, the Department is permitted to conduct a
number of activities, including “the sampling of solids, liquids and gases; excavations for soil
sampling; drilling and maintenance of wells to monitor groundwater; and the installation and
maintenance of other equipment to monitor the nature or extent of a release of a suspected
hazardous substance or contaminant.” 35 P.S. § 6020.503(d). Specifically included within this
list is authorization for the drilling and maintenance of monitoring wells.

Finally, HSCA Section 503(e)(1) mandates that certain people allow the Department
access and right of entry to their property for inspection “as may be reasonably necessary to
determine the nature and extent of a release of a hazardous substance or contaminant.” 35 P.S. §
6020.503(e)(1). Among those included are a “person who owns or occupies land on which there
is a release or threat of a release of a hazardous substance or contaminant” and a “person who
owns or occupies land which is near the site of a release or threatened release.” 35 P.S. §
6020.503(e)(1)(1) and (ii). Mr. Guerin is covered under both of these categories since the
Department detected elevated levels of hazardous substances when they sampled his residential

water well and he owns or occupies land that is near the industrial park, the suspected source of
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the release of the hazardous substance.

The Department is granted broad authority under HSCA and is well within its statutory
authorization to install a monitoring well on the property. Because 650 Jacksonville Road is near
the Jacksonville TCE Site and has had detections of hazardous substances, absent any contrary
technical evidence why a monitoring well should not be installed on that property, Mr. Guerin’s
likelihood of success on the merits is low.

Injury to the Public or Other Parties

The stated purpose of the installation of the monitoring well on the Guerin property is to
track and monitor the contamination plume emanating from the industrial park area. (Ex. A-2).
Some of the lines of questioning by Mr. Guerin of Mr. Merhar and Ms. McClennen suggest the
argument that because the Department connected municipal water lines to a number of the
residents in the area of the Jacksonville TCE Site there is no longer any threat from the
contamination plume. This view of the threat is too narrow. Experts for the Department testified
that there is still a significant threat to the properties that have not been connected to the
municipal water line. (T. 90-92, 153). As plainly stated by Mr. Merhar, groundwater moves.
(T. 54). Simply because the threat of the contamination plume has been eliminated as to a
number of residents in the area in terms of their drinking water does not mean that all aspects of
the threat no longer exist.

Although the Department’s initial responsive action was fortunately effective in
removing the threat to many of the residents’ drinking water, the Department cannot now remain
idle while it knows that the contamination plume exists and has the potential to migrate. In fact,
the Department is mandated by HSCA to take appropriate investigative action when there is a

release of a hazardous substance. 35 P.S. § 6020.501(a). When the Department has reason to
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believe that there has been a release of a hazardous substance, HSCA requires the Department to
undertake “investigations, monitoring, surveys, testing and other similar activities necessary or
appropriate to identify the existence and extent of the release or threat of release, the source and
nature of the hazardous substances or contaminants and the extent of danger to the public health
or welfare or the environment.” 35 P.S. § 6020.501(d). The Department actually would be in
violation of the law if it did not take action to continue to investigate the extent and source of the
plume. The Department must have complete and up-to-date information to appropriately
evaluate the scope of the contamination and the need for continued response or enforcement. See
Clever v. DEP, 1999 EHB 870, 873.

If the Board were to grant Mr. Guerin’s petition superseding the Department’s order and
preventing the installation éf the monitoring well, the potential for injury to the public and other
parties could actually increase. The Environmental Hearing Board Act specifically directs the
Board to not issue a supersedeas “in cases where pollution or injury to the public health, safety or
welfare exists or is threatened during the period when the supersedeas would be in effect.” 35
P.S. § 7514(d)(2). This is such a case. There is no dispute that pollution exists in the area in the
form of hazardous substances in the groundwater. Granting a supersedeas in this case would be
contrary to the provisions of the Environmental Hearing Board Act and to HSCA.?

For all of the above reasons we must deny the petition for supersedeas. Accordingly, we

enter the following Order.

> Mr. Guerin presented other arguments at the hearing. Chief among these is whether he had proper notice
from the Department of the activities occurring at 650 Jacksonville Road. Given that this consideration is
not relevant to the grant or denial of a supersedeas, we will not consider it here and instead leave it to the
case in chief.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

STEPHEN L. GUERIN

V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

EHB Docket No. 2013-078-C

ORDER

AND NOW, this 10™ day of January, 2014, it is hereby ordered that the appellant’s

petition for supersedeas is denied.

DATED: January 10, 2014

(VA

DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9 Floor, RCSOB

For the Commonwealth of PA, DEP:
William Blasberg, Esquire
Office of Chief Counsel — Southeast Region

For Appellant:

Regina B. Guerin, Esquire
613 West Avenue
Jenkintown, PA 19046
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

WILLIAM BRAWAND d/b/a
BRAWAND OIL COMPANY

V. : EHB Docket No. 2013-006-B
COMMONWEALTH OF PENNSYLVANIA, Issued: January 22, 2014
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON
MOTION TO COMPEL

By Steven C. Beckman, Judge
Synopsis

The Board denies the Department’s motion to compel responses to discovery requests.
Waiting almost six months after the close of discovery to file a motion to compel constitutes an
undue delay. However, we will not reward a party’s failure to follow the rules of discovery nor
allow the party to “surprise” its adversary by waiting until its prehearing memorandum to
disclose its witnesses and therefore require the party to file witness information.

OPINION

Before the Environmental Hearing Board is the Department’s motion to compel
responses to the Department’s First Set of Interrogatories and Request for Production of
Documents in the matter of William H. Brawand, doing business as Brawand Oil Company,
EHB Docket No. 2013-006-B.

For context, this matter commenced with the filing of Brawand’s Notice of Appeal on
January 17, 2013. That same day, the Board issued Pre-Hearing Order No. 1, in which we
ordered, among other things, that the parties complete discovery within six months—July 16,
2013. Pre-Hearing Order No. 1 also set a deadline for the filing of dispositive motions as August
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15, 2013, thirty days after the close of discovery. According to its motion, the Department
served its First Set of Interrogatories and Request for Production of Documents on Brawand on
June 6, 2013, a full twenty weeks after the appeal was initiated and with less than six weeks left
in the discovery period. The July 16, 2013 deadline for discovery passed without any filings
with the Board by either party. On August 15, 2013, the parties filed a joint request to extend the
deadline for filing dispositive motions, which the Board then extended to October 18, 2013. In
their joint request, the parties indicated that Brawand had not yet responded to the Department’s
discovery request, but “[a]s a result of [Brawand’s] representation that a response is forthcoming
and as a courtesy to [Brawand’s] counsel, the Department has not yet filed a motion to compel
answers to the discovery.” Despite this representation that discovery responses were
forthcoming, Brawand apparently never responded to thé Department’s discovery.

On October 18, 2013, the last day for filing dispositive motions, the Department filed for
summary judgment arguing that Brawand had not produced any information or evidence to rebut
the statutory presumption in Section 3218 of Act 13, pursuant to which the Department issued
the order at appeal. The Board denied that motion, in part because of Brawand’s statements in
an affidavit attached to its response to the summary judgment motion that older oil and gas wells
contributed to the pollution and that a Department official represented to Brawand that his
company likely was not the cause of the pollution. See William Brawand d/b/a Brawand Oil Co.
v. DEP, EHB Docket No. 2013-006-B, slip op. at 4, (Opinion issued December 30, 2013.). On
January 6, 2014, after being denied summary judgment, the Department filed the subject motion
to compel discovery responses from Brawand. The motion to compel was filed almost six

months after the close of discovery in this matter.
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Discovery in proceedings before the Board is generally governed by the Pennsylvania
Rules of Civil Procedure. 25 Pa. Code § 1021.102(a).

Therefore, the broad discovery rules applicable to actions in the
Pennsylvania Courts of Common Pleas are applicable to actions
before the Board. Full disclosure of a party’s case underlies our
discovery process. Pennsylvania Trout v. DEP, 2003 EHB 652,
657. The main purposes of discovery are so all sides can
accumulate information and evidence, plan trial strategy, and
discover the strong points and weaknesses of their respective
positions. DEP v. Neville Chemical Company, 2004 EHB 744,
746. It is the Pennsylvania Environmental Hearing Board’s
responsibility and duty to oversee discovery and pretrial
proceedings. Cappelli v. DEP and Maple Creek Mining, Inc.,
2006 EHB 426, 427.

Cecil Twp. Mun. Auth. v. DEP, 2010 EHB 551, 552-53. The Board will entertain motions to
compel, even after the close of discovery, when (1) the motion is filed soon enough that it will
not delay a hearing, and (2) where there is no undue delay in filing the motion. Coalition of
Religious and Civic Organizations v. DEP and Pfizer Pigments, 1990 EHB 1376, 1379.

The parties’ lack of effort in the discovery process has created the issue facing the Board
in deciding this motion. The record appears to reflect that Brawand sought no discovery at all,
which is difficult to understand given its assertion that “[a] representative of the Department
indicated . . . that the water well at issue was likely nof polluted by the conduct of Brawand Oil
Company.” (Aff. of William Brawand filed Nov. 15, 2013.) Furthermore, despite apparent
representations to the contrary, Brawand failed to respond to the Department’s discovery request,
even when additional time was granted. We do not think that such behavior should be
countenanced. As we have previously stated:

Litigation is serious and time consuming business. When a party
chooses to litigate there is a responsibility to come forward and
participate. . . . The ostrich strategy of litigation should not be

countenanced by any court since it undermines the foundations of
the litigation process.
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Morgan Brothers Builders, Inc. and Michael P. Morgan v. DEP, 2000 EHB 7, 10.

At the same time, the Department, as we noted, waited over four months to file its initial
discovery request. The Department’s argument that “a motion to compel [filed after the deadline
for filing dispositive motions was extended] would likely not have been resolved in time for the
Department to file a dispositive motion,” falls flat in light of this lack of effort. Had the
Department been diligent in serving what appear to be largely form interrogatories, any motion
to compel could have been resolved long before the original deadlines for discovery and filing
dispositive motions, to say nothing of the extended deadline for filing dispositive motions.

While the Department has stated that it will not seek to delay the hearing as a result of its
motion to compel, we are nevertheless concerned with how late in the game the motion comes
before us. It is incumbent on the Department to file a timely motion to compel with the Board
when a discovery dispute arises. We think that a delay of almost six months after the close of
discovery and subsequent to filing a motion for summary judgment is, frankly, undue.
Furthermore, we do not find the Department’s explanation for this delay a sufficient basis for
granting the requested motion. “As for litigation obligations, they have to be followed in order
to maintain the integrity of and respect for our legal process.” Energy Resources v. DEP, 2006
EHB 431, 434 (quoting Petchulis v. DEP, 2001 EHB 673, 678).

We must be clear, however, that the Board in no way sanctions Brawand’s actions in this
matter. Pennsylvania’s Rules of Civil Procedure require that answers (and objections, if any) to
interrogatories and to requests for production of documents be served within thirty days. See
Pa.R.C.P. 4006(a)(2); 4009.12(a). Brawand’s obligations to respond appropriately to discovery
requests are independent of whether the Department served them in the first week following the

initiation of the appeal or the twentieth. “As we have stated numerous times—the discovery
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process is not a game. Parties are obligated to provide all discoverable information within thirty
days.” McGinnis v. DEP and Eighty-Four Mining, 2010 EHB 489, 495. Furthermore, the Board
does not look approvingly upon the provision of discoverable information for the first time in a
prehearing memorandum. See, e.g., Environmental & Recycling Services v. DEP, 2001 EHB
824. We will not allow Brawand, who, we note, files his prehearing memorandum only after the
Department in this matter, to surprise the Department with fact witnesses, and potentially expert
witnesses, mere weeks before the hearing. Accordingly, while we deny the Department’s motion
to compel on the grounds that it was filed after an undue delay, we will require Brawand to

identify witnesses that he intends to call at the hearing in accordance with the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

WILLIAM BRAWAND d/b/a BRAWAND
OIL COMPANY
V. : EHB Docket No. 2013-006-B
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 22™ day of January, 2014, it is hereby ORDERED that

1. The Department’s Motion to Compel is DENIED.

2. Brawand shall disclose any witnesses upon whom Brawand will rely at hearing in

support of his alleged affirmative defenses.

a. Brawand shall file on or before February 5, 2014 a memorandum

identifying any fact witnesses or expert witnesses.

b. For any expert witnesses, the memorandum shall include a summary of

each expert witness’s opinion and the factual basis for such opinion.

ENVIRONMENTAL HEARING BOARD

s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: January 22, 2014

c: DEP, Bureau of Litigation:
Attention: Priscilla Dawson
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For the Commonwealth of PA, DEP:
Michael A. Braymer, Esquire
Office of Chief Counsel — Northwest Region

For Appellant:

Brian J. Pulito, Esquire
STEPTOE & JOHNSON, PLLC
201 Chestnut Street, Suite 200
Meadville, PA 16335
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

STANLEY R. JAKE

V. : EHB Docket No. 2011-126-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: February 18, 2014
PROTECTION and KMP ASSOCIATES, INC. :

ADJUDICATION

By Richard P. Mather, Judge
Synopsis

The Board dismisses a third-party appeal of the Department’s issuance of a surface
mining permit even though the permittee’s application for the surface mining permit failed to
strictly comply with 25 Pa. Code § 86.37(a). The permittee failed to list a current address for a
county conservation district office as required by 25 Pa. Code § 86.15(c) and 25 Pa. Code §
86.31(a). Instead, the permittee’s public notice of its application listed the prior address of the
county conservation district, which had recently moved. Nevertheless, the permittee’s failure to
strictly adhere to the Department’s regulatory notice requirements was harmless error, and the
Appellant’s due process rights were not infringed upon, because the appellant was aware of the
county conservation district’s current address, having visited that office only two months prior to
the permittee’s publication of the required public notice containing the old address.

FINDINGS OF FACT
1. The Appellant is Stanley R. Jake, who resides at 605 White Street, Saltsburg, Indiana

County, Pennsylvania. (Notice of Appeal.)
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2. The Permittee is KMP Associates, Inc. (“KMP”), a Pennsylvania corporation with a
mailing address of 3756 Rt. 981, Saltsburg, Pennsylvania. (Permittee’s Exhibit (“Ex.”) A;
Stipulated Exs. 1 and 2.)

3. The Appellee is the Pennsylvania Department of Environmental Protection (the
“Department”). (Notice of Appeal.)

4. Prior to January 27, 2010, the offices of the Indiana County Conservation District
(“Conservation District”) were located at 1432 Route 286 East, Indiana, Pennsylvania, during
which time the Conservation District shared office space with the United States Department of
Agriculture’s Natural Resources Conservation Service (“USDA”). (Notes of Transcript (“N.T.”)
49-50.)

5. On January 27, 2010, the Conservation District moved from 1432 Route 286 East,
Indiana, Pennsylvania (“1432 Route 286 East” or “old address™) to 625 Kolter Drive, Suite 8,
Indiana, Pennsylvania (“625 Kolter Drive” or “new address”). (N.T. 49-50, 56; Permittee’s Ex.
B.)

6. For approximately two years following the Conservation District's relocation,
employees at the USDA, the tenants remaining at the Conservation District’s old address at 1432
Route 286 East, would inform visitors of the Conservation District’s new address and created a
map and written directions to the Conservation District’s new address, which they provided to
visitors if verbal instructions did not suffice. (N.T. 51, 60-61; Permittee’s Ex. C.)

7. For approximately one year following the Conservation District’s relocation, the
Conservation District’s telephone number at its old address provided an automated recording that

announced the Conservation District’s new address and new telephone number. (N.T. 52.)
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8. Tammie Robinson, a secretary for the Conservation District and an employee of the
Conservation District for twenty-nine years, testified that she was familiar with the Appellant and
identified him for the record. (N.T. 48-49, 52-54.)

9. On July 13, 2010, the Appellant met with Ms. Robinson at the Conservation District’s
new address at 625 Kolter Drive and reviewed a KMP mining permit file. (N.T. 53-54, 56, 58,
Permittee’s Ex. D.)

10. Ms. Robinson’s time log entitled “Indiana County Conservation District, Record of
Activities” contains an entry on July 13, 2010 which indicates that she met with the Appellant in
connection with a KMP mining permit and specifically states, “w/Stanley Jake on KMP mine
permit.” (N.T. 53-54, 56, 58; Permittee’s Ex. D.)

11. Ms. Robinson did not recall which KMP mining permit file was reviewed by the
Appellant on July 13,2010. (N.T. 54.)

12. On or about August 27, 2010, KMP submitted an application to the Department for a
surface mining permit to conduct surface mining and coal refuse reprocessing at a site in Young
Township, Indiana County, Pennsylvania (the “Application”). (N.T. 36-37; Permittee’s Ex. A.)

13. On September 17, 2010, KMP’s consultant, Kent Sell of Minetech Engineers, Inc.,
sent by facsimile transmission a copy of a Public Notice of the Application to the Indiana Gazette
and requested that the Indiana Gazette publish the Public Notice once per week for four
consecutive weeks. (N.T. 16, 37-39; Stipulated Ex. 1.)

14. The Indiana Printing and Publishing Company verified that the Indiana Gazette
published the Public Notice on September 21, 2010, September 28, 2010, October 5, 2010 and
October 12, 2010. (N.T. 17, 40; Stipulated Ex. 4.)

15. The Public Notice contained the following statement:
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A copy of this application has been placed on file for public review
at the office of the Indiana County Conservation District, /432
Route 286 East, Indiana, Pa. 15701-1467. Anyone wishing to
submit comments or requests for an informal conference
concerning this application should write to the above listed D.E.P.
address within thirty (30) days of the fourth (final) publication of
this notice . . . .
(N.T. 16-17; Stipulated Ex. 2) (emphasis added).

16. At the time the Appellant read the Public Notice containing the old address of the
Conservation District, the Appellant knew that the Conservation District was located at a different
address because he had previously reviewed a KMP mining permit file at the Conservation
District’s new address. (N.T. 54.)

17. On September 17, 2010, Mr. Sell mailed a copy of the Application to the Conservation
District’s old address, 1432 Route 286 East. (N.T. 17, 39-40; Stipulated Ex. 3.)

18. The United States Postal Service did not return the copy of the Application that Mr.
Sell mailed to the Conservation District’s old address, 1432 Route 286 East. (N.T. 43, 46-47.)

19. The Conservation District received a forwarded copy of the Application at its new
address, 625 Kolter Drive. (N.T. 56-57.)

20. On November 10, 2010, the Appellant notified the Department’s Bureau of District
Mining Operations, located at 286 Industrial Park Road, Ebensburg, Pennsylvania, in writing, of
his objections to the Application. (N.T. 21-22; Stipulated Ex. 6.)

21. One of the Appellant’s objections raised in his November 10, 2010 letter was that the
Public Notice contained the Conservation District’s old address. (N.T. 64; Stipulated Ex. 6.)

22. Tim Kania is the Permits Chief of the Department’s Cambria District Mining Office

and is responsible for overseeing the technical aspects of mining permit application review. (N.T.

62-63.)
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23. Mr. Kania first became aware of the Appellant’s objection to the Application when
Mr. Kania received the Appellant’s November 10, 2010 letter objecting to the Application. (N.T.
63-64; Stipulated Ex. 6.)

24. Mr. Kania testified that as part of his permit review process he spoke with KMP’s
consultant, Mr. Sell, who explained to Mr. Kania that the Conservation District had moved. (N.T.
64-65.)

25. Mr. Kania considered the Appellant’s objection as part of the Department’s permit
application review. (N.T. 65.)

26. Mr. Kania determined that the public had a reasonable opportunity to view the
Application because the Application was available at the Conservation District’s new address,
625 Kolter Drive, and the public was provided with sufficient notice of the address change. (N.T.
65.)

27. On July 22, 2011, the Department issued Surface Mining Permit No. 32100103 for the
Big Blackie Mine in Young Township, Indiana County to KMP to surface mine 7.3 acres of the
Pittsburgh Coal Seam. (Notice of Appeal.)

28. The Appellant received notice of the Department’s permit decision on July 30, 2011
and filed an appeal on August 29, 2011. (Notice of Appeal.)

DISCUSSION
Background
On or about August 27, 2010, KMP Associates, Inc. (“KMP”) submitted an application to
the Department for a surface mining permit to conduct surface mining and coal refuse
reprocessing at a site in Young Township, Indiana County, Pennsylvania (the “Application™).

On September 17, 2010, KMP’s consultant, Kent Sell of Minetech Engineers, Inc., sent by
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facsimile transmission a copy of a Public Notice of the Application to the Indiana Gazette and
requested that the Indiana Gazette publish the Public Notice once per week for four consecutive
weeks. The Public Notice ran in the Indiana Gazette on September 21, 2010, September 28,
2010, October 5, 2010 and October 12, 2010. The Public Notice contained the following
statement:

A copy of this application has been placed on file for public review

at the office of the Indiana County Conservation District, /432

Route 286 East, Indiana, Pa. 15701-1467. Anyone wishing to

submit comments or requests for an informal conference

concerning this application should write to the above listed D.E.P.

address within thirty (30) days of the fourth (final) publication of

this notice . . . .
(N.T. 16-17; Stipulated Ex. 2.)

On September 17, 2010, Mr. Sell also mailed a copy of the Application to the Indiana
County Conservation District (“Conservation District”) at 1432 Route 286 East, Indiana,
Pennsylvania (“1432 Route 286 East” or “old address”). The Conservation District office is a
public office approved by the Department in Indiana County where the public may review
certain permit applications, and it is a different address than the Department’s address where
comments or requests for conferences are directed, which is located in Ebensberg, Cambria
County, not in Indiana County. Unbeknownst to Mr. Sell at the time, the Conservation District
had moved locations on January 27, 2010 from 1432 Route 286 East, to 625 Kolter Drive, Suite
8, Indiana, Pennsylvania (“625 Kolter Drive” or “new address™).

Prior to January 27, 2010, the Conservation District shared its office space at 1432 Route
286 East with the United States Department of Agriculture’s Natural Resources Conservation

Service (“USDA”). (N.T. 49-50.) The remaining USDA employees and employees of the

Conservation District made several attempts to inform the general public of the location change.
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For example, for approximately two years following the Conservation District’s relocation,
USDA employees remaining at the Conservation District’s old address, 1432 Route 286 East,
would inform Conservation District visitors of the Conservation District’s new address, 625
Kolter Drive. The USDA employees also created a map and written directions to the
Conservation District’s new address, which they provided to those visitors if verbal instructions
did not suffice. In addition, for approximately one year following the Conservation District’s
relocation, the Conservation District’s telephone number at its old address provided an
automated recording that announced the Conservation District’s new location and new telephone
number.

Although KMP’s consultant, Mr. Sell, mailed the Application to the Conservation
District’s old address, the United States Postal Service did not return a copy of the Application to
Mr. Sell. Rather, the Conservation District received a forwarded copy of the Application at its
new address.

The Appellant claimed he visited the Conservation District at the advertised address, i.e.,
the old address, 1432 Route 286 East, to review the Application, but he found that the
Conservation District no longer occupied the offices at that location, and instead the office space
was occupied by only the USDA. He also claims that he did not see any notice about the

Conservation District’s new address. On November 10, 2010, the Appellant, without reviewing
the Application, sent a letter to the Department’s Bureau of District Mining Operations, located
at 286 Industrial Park Road, Ebensburg, Pennsylvania, objecting to the Application. One of the
Appellant’s objections raised in his November 10, 2010 letter was that the Public Notice listed

the Conservation District’s old address.
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Tim Kania, the Permits Chief of the Department’s Cambria District Mining Office who is
responsible for overseeing the technical aspects of mining permit application review, considered
the Appellant’s objection as part of the Department’s permit application review. Ultimately, Mr.
Kania determined that the public had a reasonable opportunity to view the Application,
notwithstanding the error in the Public Notice, because the Application was available at the
Conservation District’s new address and the public was provided with sufficient notice of the
address change.

At the June 11, 2013 hearing before the Board, however, the Department presented
compelling evidence indicating that the Appellant was actually aware of the Conservation
District’s new address for at least two months prior to the initial publication of the Public Notice.
In fact, Tammie Robinson, a secretary for the Conservation District and an employee of the
Conservation District for twenty-nine years, met with the Appellant on July 13, 2010 at the
Conservation District’s new address, 625 Kolter Drive, during which time the Appellant
reviewed a KMP mining permit file.! In addition to Ms. Robinson’s testimony recalling the
meeting, the Department presented Ms. Robinson’s time log entitled “Indiana County
Conservation District, Record of Activities” which contains an entry on July 13, 2010 indicating
that she met with the Appellant concerning a KMP mining permit file. (N.T. 53-54, 56, 58;
Permittee’s Ex. D.)

On August 29, 2012, the Appellant filed a Notice of Appeal with the Board challenging
the Department’s issuance of Surface Mining Permit No. 32100103 (“SMP 32100103”) to KMP

in connection with its site in Young Township, Indiana County, Pennsylvania. Shortly

! Ms. Robinson was unable to remember which permit file the Appellant reviewed on July 13, 2010, but
she was certain it was a KMP mining permit file. (N.T. 54.) The identification of the particular KMP
mining permit file is less important than the fact that the Appellant knew where the Conservation District
office was and where he would have to go to review any KMP mining permit files.
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thereafter, the Department filed a Motion to Dismiss, arguing that the Appellant’s Notice of
Appeal failed to set forth objections in numbered paragraphs pursuant to 25 Pa. Code §
1021.51(e) and that the Appellant’s objections, to the extent that there were any in the Notice of
Appeal, lacked sufficient specificity. The Board issued an Opinion and Order denying the
Department’s Motion to Dismiss, holding that the Notice of Appeal contained an attached
August 24, 2011 letter from the Appellant to the Department containing a number of specific
objections and that any potential defect in procedure found in the Appellant’s Notice of Appeal
did not affect the substantial rights of the Department, thus permitting the Board to disregard that
defect under 25 Pa. Code § 1021.4. The Board also held that the Department could avail itself of
the benefits of discovery, during which time the Department could ascertain more specific
information related to the Appellant’s objections.

On June 11, 2013, the Board presided o?er a hearing at the Board’s Pittsburgh offices.
The issues have been briefed, and this matter is now ripe for adjudication.’> The sole issue
presented before the Board is whether the Department’s issuance of SMP 32100103 was lawful
and reasonable despite KMP’s failure to list in the Public Notice the current address for the
Conservation District, the location where members of the public could copy and inspect the
Application. The Appellant argues that KMP’s failure to list the Conservation District’s current

address violated the Appellant’s due process rights and, thus, precluded the Department from

? The Appellant, Mr. Jake, is proceeding pro se, or without legal counsel. Parties proceeding pro se are
not exempt from following the Board’s Rules of Practice and Procedure found at 25 Pa. Code §§ 1021.1-
1021.201. The Appellant’s Prehearing Memorandum did not adhere to the requirements of § 1021.104
and his Post-Hearing Brief did not follow the outline of § 1021.131. The Appellant’s failure to conform
his brief to the Board’s Rules reduces the utility of his brief as an aid in the Board’s preparation of its
Adjudication. DEP v. Colombo, EHB Docket No. 2011-114-CP-C, slip op. at 9 n.1 (Adjudication issued
Oct. 28, 2013) (citing Rausch Creek Land, LP v. DEP, EHB Docket No. 2011-137-L, slip op. at 13 n.1
(Adjudication issued Oct. 11, 2013).
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issuing SMP 32100103 to KMP.> KMP argues that the Appellant’s due process rights were not
violated because the Appellant had prior and actual notice of the Conservation District’s new
address. The Department argues that the Appellant lacks standing to bring this appeal because
the Appellant was aware of the Conservation District’s new address and therefore was not
actually harmed by KMP’s error. For the reasons set forth below, the Board agrees with KMP.
Burden of Proof and Standard of Review
The Appellant bears the burden of proof in this matter. Under the Board’s rules, a party
appealing an action of the Department bears the burden of proof if that party is not the recipient
of the action. 25 Pa. Code § 1021.122(c)(2); see Gadinski v. DEP, EHB Docket No. 2009-174-
M, slip op. at 24 (Adjudication issued May 31, 2013). Specifically, the Appellant must prove by
a preponderance of the evidence that the Department’s issuance of SMP 32100103 was not a
lawful and reasonable exercise of the Department’s discretion supported by the evidence
presented. See Pine Creek Valley Water Assoc., Inc. v. DEP, 2011 EHB 761, 772.
The Board reviews appeals de novo. In the seminal case of Smedley v. DEP, 2001 EHB
131, then Chief Judge Michael L. Krancer explained the Board’s de novo standard of review:
[Tlhe Board conducts its hearings de novo. We must fully
consider the case anew and we are not bound by prior
determinations made by DEP. Indeed, we are charged to

“redecide” the case based on our de novo scope of review. The
Commonwealth Court has stated that “de novo review involves full

3 Any and all objections listed in the Appellant’s Notice of Appeal, other than the Appellant’s objection
related to notice, were not raised in the Appellant’s Post-Hearing Brief, and as a result, pursuant to 25 Pa.
Code § 1021.131(c), which states that “[a]n issue which is not argued in a Post-Hearing Brief may be
waived,” the Board deems those objections waived. Further, the Appellant argued in his Notice of
Appeal that “[bly depriving the public of its intrinsic rights we have been disenfranchised. Our
constitutional rights are due a review also.” (Notice of Appeal.) The Appellant later stated in his
Prehearing Memorandum that the Department’s “refusal to acknowledge” the issues raised in his
November 10, 2010 letter “was a denial of our freedom of speech.” See Appellant’s Prehearing
Memorandum at 2. To the extent that these two statements can be characterized as a First Amendment
Free Speech challenge, the Appellant failed to raise this issue in his Post-Hearing Brief, and as a result,
pursuant to 25 Pa. Code § 1021.131(c), the Board deems that objection waived.
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consideration of the case anew. The [EHB], as reviewing body, is

substituted for the prior decision maker, [the Department], and

redecides the case.” Young v. Department of Environmental

Resources, 600 A.2d 667, 668 (Pa. Cmwlth. 1991); O’Reilly v.

DEP, Docket No. 99-166-L, slip op. at 14 (Adjudication issued

January 3, 2001). Rather than deferring in any way to findings of

fact made by the Department, the Board makes its own factual

findings, findings based solely on the evidence of record in the

case before it. See, e.g., Westinghouse Electric Corporation v.

DEP, 1999 EHB 98, 120 n. 19.
Smedley v. DEP, 2001 EHB 131, 156.
Violation of Appellant’s Due Process Rights

The first issue for the Board to consider is whether the Department’s issuance of SMP
32100103 was lawful and reasonable despite KMP’s failure to list a current address for the
Conservation District where members of the public could copy and inspect the Application. The
Appellant draws our attention to the relevant Departmental regulatory notice requirements.”*
First and foremost, “[i]nformation set forth in the application shall be current . . . .” 25

Pa. Code § 86.15(c). In addition, at the time the applicant files the application with the
Department, the applicant shall place “an advertisement in a local newspaper of general
circulation in the locality of the proposed coal mining activities at least once a week for 4
consecutive weeks,” and that advertisement must contain “[t]he location where a copy of the
application is available for public inspection” and “[t]he name and address of the Department’s
appropriate district or regional office to which written comments, objections or requests for
informal conferences on the application may be submitted.” 25 Pa. Code § 86.31(a); see also 52

P.S. 1396.4(b). Further, “[n]o later than the first date of the newspaper advertisement . . . the

appliéant .. . shall file a complete copy of the application for the public to copy and inspect at a

* The Department has statutory authority to promulgate regulations regarding public notice of surface
mining applications. See 52 P.S. 1396.4(b) (“The department shall prescribe such requirements regarding
public notice and public hearings on permit applications and bond releases as it deems appropriate.”).
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public office approved by the Department in the county where the coal mining activities are to
occur.” 25 Pa. Code § 86.31(b); see also 52 P.S. 1396.4(b). Finally, 25 Pa. Code § 86.37(a)
provides, in part:
(a) A permit or revised permit application will not be approved
unless the application affirmatively demonstrates and the
Department finds, in writing, on the basis of the information in the
application or from information otherwise available, which is
documented in the approval, and made available to the applicant,
that the following apply:
(1) The permit application is accurate and complete
and that the requirements of the acts and this
chapter have been complied with.
25 Pa. Code § 86.37(a).

The Appellant argues that the Public Notice’s inclusion of the Conservation District’s old
address and the Department’s subsequent approval of the Application resulted in the violation of
the aforementioned provisions and denied the Appellant an opportunity to review the
Application. The Appellant’s Post-Hearing Brief fails to fully discuss the legal basis for his
claims, and the other Parties and the Board are forced to flesh out his legal concerns. KMP
characterizes the Appellant’s objection as a due process argument, stating that the Appellant
“claims that the mistaken address in the public notice denied him an opportunity to review the
permit, voice his objections or be heard,” which “is a ‘due process’ argument.” Permittee’s Post-
Hearing Brief at 4. The Board agrees with KMP that the Appellant has raised a due process
objection.’

The Board recognizes the long-standing and widely adopted principle that due process

guarantees apply in administrative proceedings. Robachele, Inc. v. DEP, 2006 EHB 997, 1004

° The Department takes a completely different approach and raises concerns about the Appellant’s
standing for the first time in its Post-Hearing Brief. Department’s Post-Hearing Brief at 7-8. For the
reasons set forth elsewhere in this Opinion, the Board rejects this untimely and ill-advised attack on the
Appellant’s standing. See infra pp. 20-23.
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(“Robachele points out that it is entitled to due process of law in administrative proceedings.
That is obviously true . . . .”); see also S & F Builders, Inc., 1972 EHB 144, 151 (citing Morgan
v. United States, 304 U.S. 1 (1938) and S. Ry. Co. v. Virginia, 290 U.S. 190 (1933)); Ecological
Prot. Soc’y, Inc., 1972 EHB 30, 39 (citing Bridgewater Borough v. Pa. Pub. Util. Comm’n, 124
A.2d 165, 173 (Pa. Super. 1956) and W. Penn Power Co. v. Pa. Pub. Util. Comm’n, 100 A.2d
110, 114 (Pa. Super. 1953)).

Although it is unclear from the Appellant’s Post-Hearing Brief whether his due process
argument is grounded in the Fourteenth Amendment of the United States Constitution or Article
I of the Pennsylvania Constitution, or both for that matter, as the Board has noted in the past, the
“due process guarantees under the State Constitution are no greater than those afforded by the
Federal Constitution.”® Pagnotti Enterprises, Inc. v. DER, 1993 EHB 884, 903 n.6 (citing
Empire Sanitary Landfill, Inc. v. DER, 1991 EHB 102, 120 and Coades v. Commonwealth, Bd. of
Probation and Parole, 480 A.2d 1298, 1304-05 (Pa. Cmwlth. 1984)).

To comport with due process, states must provide persons with a meaningful opportunity
to be heard before depriving them of life, liberty or property. Pa. Coal Mining Ass’n v. Ins.
Dep’t, 370 A.2d 685, 692-93 (Pa. 1977) (“Notice should be reasonably calculated to inform
interested parties of the pending action, and the information necessary to provide an opportunity
to present objections.”); Manor at St. Luke Vill. v. Dep’t of Pub. Welfare, 72 A.3d 308, 314 (Pa.

Cmwlth. 2013) (“The principles of due process require that parties be given notice the

§ The Fourteenth Amendment of the United States Constitution states, in part: “nor shall any State deprive
any person of life, liberty, or property, without due process of law . . . .” U.S. CONST. amend. XIV, § 1.
Article I, Section 1 of the Pennsylvania Constitution states, in full: “All men are born equally free and
independent, and have certain inherent and indefeasible rights, among which are those of enjoying and
defending life and liberty, of acquiring, possessing and protecting property and reputation, and of
pursuing their own happiness.” PA. CONST. art. I, § 1. Article I, Section 9 of the Pennsylvania
Constitution states, in part: “nor can he be deprived of his life, liberty or property, unless by the judgment
of his peers of the law of the land.” PA. CONST. art. I, § 9.
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adjudicating body is considering specified information.”) (quoting Pa. Bankers Assoc. v. Pa.
Dep’t of Banking, 981 A.2d 975, 995 (Pa. Cmwilth. 2009)); Wilbar Realty Inc, et al. v. DER,
1994 EHB 999, 1020-21 (citing Martin v. DER, 548 A.2d 675, 679 (Pa. Cmwlith. 1988)); see
also Ecological Prot. Soc’y, Inc., 1972 EHB 30, 39 (citing Nat’l Auto. Serv. Corp. of Pa. v.
Barfod, 137 A. 601, 602 (Pa. 1927)).

An individual alleging a deprivation of procedural due process rights must demonstrate
that actual harm or prejudice resulted therefrom. State Dental Council and Examining Bd. v.
Pollock, 318 A.2d 910, 916 (Pa. 1974) (“[W]e cannot say that appellant was denied due process
because he has alleged no harm that resulted therefrom.”); see also D.Z. v. Bethlehem Area Sch.
Dist., 2 A.3d 712, 721 (Pa. Cmwlth. 2010) (“Demonstrable prejudice is a key factor in assessing
whether procedural due process was denied.”); Conlon v. Commonwealth State Bd. of Nurse
Examiners, 449 A.2d 108, 109 (Pa. Cmwlth. 1982) (“[T]o succeed in a contention that
constitutional rights were violated here, the petitioner must demonstrate that some harm or
prejudice to her interests resulted . . . .”) (citing Ullo v. State Bd. of Nurse Examiners, 398 A.2d
764, 766 (Pa. Cmwlth. 1979)).

The Board has issued a number of decisions implicating due process concerns stemming
from an alleged defective notice. Clancy v. DEP, EHB Docket No. 2011-110-R, slip op. at 27
(Adjudication issued Oct. 11, 2013); Gadinski v. DEP, EHB Docket No. 2009-174-M, slip op. at
30 (Adjudication issued May 31, 2013); Paul Lynch Investments, Inc. v. DEP, 2012 EHB 191,
209 n.14; Riddle v. DEP, 2002 EHB 283, 317; New Hanover Township v. DER, 1991 EHB 1234,
1246-47. The Board has repeatedly upheld Department actions in the face of due process
challenges where the appellant had actual notice of the proposed or final action, and thus, the

Department’s failure to strictly adhere to its regulatory notice requirements was deemed harmless
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error. Gadinski, slip op. at 30 (holding that Department’s admitted failure to provide appellant
with timely notice of its decision to approve permit revision was harmless error because
appellant through his own diligence learned of Department’s permit decision and was not
prevented from pursuing his appeal); Paul Lynch Investments, Inc., 2012 EHB at 209 n.14
(finding that Department’s misaddressed Notice of Violation (“NOV™) was harmless error where
prior owner of appellant’s property was also sole officer of appellant, thereby implicating full
knowledge to appellant of Department’s issuance of NOV at the time it was issued); Riddle,
2002 EHB at 317 (“Since other landowners of Bond Release Area No. 1 received actual notice of
the application for bond release, the failure to provide written notice was harmless error.”).
Thus, the Board has excused a defective notice that fails to meet regulatory requirements where
the Board has found evidence of actual notice by other means. Under these circumstances, the
defective notice is viewed as harmless error.

The Department undoubtedly failed to strictly follow 25 Pa. Code § 86.37(a), which
prohibits the approval of a surface mining permit application unless “[t]he permit application is
accurate and complete and . . . the requirements of the acts and [Chapter 86 of the Pennsylvania
Code] have been complied with.” 25 Pa. Code § 86.37(a). The Department approved the
Application even though it was aware of KMP’s failure to list the Conservation District’s new
current address in the Public Notice, which fell short of KMP’s strict compliance with both 25
Pa. Code § 86.15(c), requiring information in an application to be current, and 25 Pa. Code §
86.31(a), requiring that advertisements of applications contain “[t]he location where a copy of

the application is available for public inspection.”’

7" KMP did comply with 25 Pa. Code § 86.31(a), in part, to the extent that the Public Notice listed the
current “name and address of the Department’s appropriate district or regional office to which written
comments, objections or requests for informal conferences on the application may be submitted.” KMP
may have failed to comply with 25 Pa. Code § 86.37(b), which requires applicants to file a complete copy
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Nevertheless, under the facts of this appeal, the Department’s failure to strictly adhere to
its regulatory notice requirements was harmless error. The Appellant alleges that he was
precluded from reviewing the Application, but what he failed to disclose when he presented his
case-in-chief is that he had actually visited the Conservation District office at its new address to
review an unnamed KMP mining permit file just two months prior to KMP’s publication of the
Public Notice in the Indiana Gazette. We cannot ignore the fact that the Appellant had actual
knowledge of the Conservation District’s correct address.

The Appellant asserts that he did not know that the Conservation District moved to 625
Kolter Drive. (N.T. 29.) The Board finds that this assertion is not credible, and the testimony of
Ms. Robinson and the Permittee’s Exhibit D establish that the Appellant was fully aware of the
location of the Conservation District’s new office at 625 Kolter Drive. The Appellant was in the
Conservation District office at 625 Kolter Drive to review a KMP mining permit file on July 13,
2010, seven months after the Conservation District moved to its new office. When the Public
Notice at issue was published in September and October of 2010 and listed the Conservation
District’s old address, the Appellant had actual knowledge that the Conservation District was
located at its new address.

Because the Board finds that the Appellant had actual knowledge of the Conservation
District’s change of address to 625 Kolter Drive, the Appellant’s true objection is simply that the
Public Notice listed the Conservation District’s old address rather than the new address. The

other Parties acknowledge that the Public Notice contained the Conservation District’s old

of an application for public inspection at a public office approved by the Department in the county where
the coal mining activities are to occur. Even though the Application was originally mailed to the
Conservation District’s old address, the fact that a copy of the Application was forwarded to the
Conservation District’s new address may have cured this potential deficiency. In any event, even if the
Board were to find that KMP failed to comply with 25 Pa. Code § 86.37(b), in addition to 25 Pa. Code §
86.15(c) and 25 Pa. Code § 86.31(a), the Board is not any more likely to find that the Appellant’s
constitutional due process rights were violated.
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address, but the Board finds that this was harmless error. The defective Public Notice is not a
basis to overturn the Department’s permit decision where the Appellant had actual notice of the
Conservation District’s new address and where the Conservation District took reasonable steps to
alert the public that it had moved its offices and changed its address.

Ms. Tammie Robinson testified at the hearing before the Board. She has worked for the
Conservation District for twenty-nine years. (N.T. 48.) She testified that the Conservation
District changed its address on January 27 2010, and prior to the change of address the
Conservation District shared space with the USDA. (N.T. 50.) She further testified that the
Appellant was in the Conservation District’s new office on July 13, 2010 to review a KMP
mining permit file. (N.T. 54.) She testified regarding her Indiana County Conservation District
Record of Activities, which covered the date of July 13, 2010. (N.T. 52, 54; Permittee’s Ex. D.)
Exhibit D, the Record of Activities, which was prepared shortly after the pay period ending July
23, 2010, contains a brief description of work performed by Ms. Robinson on July 13, 2010,
including the following statement: “w/Jake Stanley on KMP mine permit.” (Permittee’s Ex. D.)
At the hearing, Ms. Robinson testified she was familiar with Mr. Jake as a result of his visit to
her office to review records. Based upon the testimony of Ms. Robinson and the evidence of her
Record of Activities covering July 13, 2010, the Board finds that the Appellant, Mr. Jake, was
aware that the Conservation District’s office was located at 625 Kolter Drive when he reviewed
the Public Notice published two months later in September and October of 2010.% The Board
finds that the Appellant’s testimony that he did not know that the Conservation District was

located at 625 Kolter Drive is not credible.

¥ The Board does not know which KMP mining permit file he reviewed when he visited the Conservation
District on July 13, 2010, but this detail does not impact the Board’s decision.
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In addition to the evidence that the Appellant had actual knowledge of the Conservation
District’s new address, there is also credible evidence that the Conservation District took
numerous steps to inform the public of its change of location and new address. The
Conservation District prepared a notice and posted it at the prior address to inform individuals
that the Conservation District had moved its offices to a new address. (N.T. 50-52.) The
Conservation District prepared a map with written directions to help individuals locate the new
address. (Permittee’s Ex. C.) The notices at the prior address and the map and directions for the
new address were maintained and available for several years after the Conservation District
moved. The Conservation District also changed its phone number when it moved in January,
2010, and it provided a recorded message notifying anyone who called the Conservation District
that it had moved to a new address on Kolter Drive. The Board finds that these are reasonable
steps to inform the public that the Conservation District moved its offices and changed its
address.

The Appellant asserts that he went to the prior address listed on the Public Notice to
review the permit application file and that he did not see any notices about a new address. (N.T.
18-19.) The Board does not find these assertions to be credible. The Appellant already knew the
Conservation District office was located on Kolter Drive based upon his July 13, 2010 visit to
review a KMP mining permit file, and his statements regarding his visit to the prior Conservation
District address are inconsistent with Ms. Robinson’s testimony regarding the efforts undertaken
by the Conservation District to alert the public about its change of address. Ms. Robinson’s
testimony is credible, including her testimony that she was familiar with the Appellant.

The Appellant’s testimony about such steps being “irrelevant” when the Public Notice

was defective is telling. (N.T. 54.) The Appellant’s “whole basis” for his appeal is that the
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Public Notice contained an incorrect prior address for the Conservation District. (N.T. 18.)
Without re-advertising the correct current address for the Conservation District, the Appellant
asserts that the Department should not have issued SMP 32100103 to KMP. The Board
disagrees. While it is unfortunate that the Public Notice contained the prior address of the
Conservation District, this fact did not deprive the Appellant of his due process rights because he
had prior knowledge of the Conservation District’s new 625 Kolter Drive address and actual
recent experience reviewing a KMP mining permit file at that address. The Appellant knew
where he had to go to review KMP’s Application described in the Public Notice, notwithstanding
the incorrect prior address. The incorrect prior Conservation District address in the Public
Notice was simply harmless error.

The testimony of Tim Kania, the Permits Chief of the Department’s Cambria Mining
Office, indicates that at the time the Permit was reviewed and approved, Mr. Kania was not
aware of the Appellant’s prior visit to the Conservation District’s new address and, instead,
indicates that Mr. Kania believed that the Appellant received adequate notice based solely on the
fact that the Conservation District provided the public with sufficient notice of the address
change. The Board reviews appeals de novo, meaning that it reviews the case anew and can
consider evidence that was not considered by the Department when it made its decision. As a
result, whether the Department knew and considered that the Appellant had actual knowledge of
the Conservation District’s new address is not necessarily relevant to the Board’s analysis.
Instead, the Board is permitted to consider the Appellant’s awareness of the Conservation
District’s new address, which was a fact established at the hearing before the Board, in addition
to the reasons underlying Mr. Kania’s decision to approve the Permit. As explained above, the

Board finds that the steps that the Conservation District undertook to inform the public of its
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change of address were reasonable, even though the Appellant ultimately did not need this
information.

Finally, although KMP points to evidence that the Appellant submitted and the
Department received and considered the Appellant’s comments on KMP’s Application, we do
not view this evidence as a de facto cure for an otherwise deficient notice. The Appellant’s
comments may have been more substantial and thorough if he had actually reviewed the
Application. At the same time, we cannot ignore the fact that the Appellant’s alleged failure to
review the Application was apparently willful. He knew where to go to review KMP’s
Application in Indiana County at the Conservation District’s new office, and yet he decided,
apparently, not to go there to review these materials. Having recognized that the Public Notice
contained an incorrect old address, the Appellant submitted comments at the correct Department
office in Cambria County, and he assumed the technical defect in listing the Conservation
District’s old address would suffice to block the issuance of SMP 32100103 to KMP.

Based on the binding case law discussed above, the Appellant, who has alleged a
deprivation of his procedural due process rights, has failed to demonstrate that he was actually
harmed or prejudiced by the Public Notice’s inclusion of the Conservation District’s old address.
Applying the Board’s harmless error standard, we find that because the Appellant was aware of
the Conservation District’s new address, having visited just prior to publication of the Public
Notice, the Department’s failure to strictly adhere to its regulatory notice requirements was
harmless error, and the Appellant, therefore, was not deprived of his procedural due process

rights.
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Department’s Challenge to Appellant’s Standing

The Department argues that this appeal should be dismissed because the Appellant lacks
standing. The Department asserts that the Appellant was not adversely affected by the mistaken
address because he was aware of the Conservation District’s new address and therefore could
have viewed the Application during the comment period. The Appellant also submitted, and the
Department received and considered, objections to the Application, and the Department asserts
that these facts support its view that the Appellant lacks standing. Department’s Post-Hearing
Brief at 7-8. The Department did not timely raise this argument, so the Board rejects the
Department’s argument for the reasons set forth below.

Unlike subject matter jurisdiction, which is not waivable and may be challenged at any
point throughout a proceeding, standing is not a jurisdictional matter under Pennsylvania law and
therefore may be waived.” Beers v. Unemployment Comp. Bd. of Review, 633 A.2d 1158, 1161
n.5 (Pa. 1993); In re Nomination Petition of Paulmier, 937 A.2d 364, 368 n.1 (Pa. 2007); Erfer v.
Commonwealth of Pa., 794 A.2d 325, 329, 352 (Pa. 2002); Bullock v. Cnty. of Lycoming, 859
A.2d 518, 523 (Pa. Cmwlth. 2004); Mixon v. Commonwealith of Pa., 759 A. 2d 442, 452 (Pa.
Cmwlth. 2000), aff’d. 783 A.2d 763 (Pa. 2001); Hendryx v. DEP, 2011 EHB 127, 129-30;
Borough of Roaring Spring v. DEP, 2004 EHB 889, 896 n.2; Oley Township v. DEP, 1996 EHB

1098, 1126-27.

? Unlike standing under federal law, which is grounded in Article III of the United States Constitution,
Pennsylvania courts are not bound by Article III, Erfer v. Commonwealth, 794 A.2d 325, 329 (Pa. 2002)
(quoting ASARCO Inc. v. Kadish, 490 U.S. 605, 617 (1989)), nor does the Pennsylvania Constitution
contain any standing requirements, Borough of Roaring Spring v. DEP, 2004 EHB 889, 896. In fact, the
Pennsylvania Constitution states that the Pennsylvania Supreme Court “shall have such jurisdiction as
shall be provided by law.” PA. CONST. art. V, § 2; see also PA. CONST. art. V, § 4 (vesting
Commonwealth Court with “jurisdiction as shall be provided by law”). The Pennsylvania Supreme Court
has “repeatedly recognized that the fact that a party lacks standing does not by itself deprive [the Court]
of jurisdiction over the action, as it necessarily would under Article III of the federal Constitution.”
Borough of Roaring Spring, 2004 EHB at 896 n.2 (quoting Housing Auth. of the Cty. of Chester v. Pa.
State Civil Serv. Comm’n, 730 A.2d 935, 941 (Pa. 1999)).
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The Board’s subject matter jurisdiction and standing requirements differ in subtle yet
significant ways. The Board’s subject matter jurisdiction is described in Section 4 of the
Environmental Hearing Board Act (“EHB Act”), which provides the Board with “the power and
duty to hold hearings and issue adjudications . . . on orders, permits, licenses or decisions of the
department.” 35 P.S. § 7514(a). Section 4 of the EHB Act also states that . . . no action of the
department adversely affecting a person shall be final as to that person until the person has had
the opportunity to appeal the action to the board . . . .” 35 P.S. § 7514(c). The Board’s Rules
define “action” as “[a]n order, decree, decision, determination or ruling by the Department
affecting personal or property rights, privileges, immunities, duties, liabilities or obligations of a
person including, but not limited to, a permit, license, approval or certification.” 25 Pa. Code §
1021.2(a). In other words, the Board has subject matter jurisdiction only over final Department
actions adversely affecting personal or property rights, privileges, immunities, duties, liabilities
or obligations of a person. Lower Salford Township Authority v. DEP, 2011 EHB 333, 339; see
also Sayreville Seaport Associates Acquisition Co. v. Dep’t of Envtl. Prot., 60 A.3d 867, 872 (Pa.
Cmwilth. 2012).

In contrast to the Board’s subject matter jurisdiction, which examines whether a
Department action has adversely affected any person, standing before the Board is narrower in
scope and examines whether a Department action has adversely affected an individual appellant.
Pa. Game Comm’n v. Dep’t of Envtl. Res., 555 A.2d 812, 815 (Pa. 1989) (“The concept of
‘standing,’ in its accurate legal sense, is concerned only with the question of who is entitled to
make a legal challenge to the matter involved.”). To establish standing, individuals must show a
“direct and substantial interest” in the subject matter of the litigation, as well as a “sufficiently

close causal connection between the challenged action and the asserted injury to qualify the
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interest as ‘immediate’ rather than ‘remote.”” William Penn Parking Garage, Inc. v. City of
Pittsburgh, 346 A.2d 269, 286 (Pa. 1975); DeFazio v. Civil Serv. Comm’n, 756 A.2d 1103, 1105
(Pa. 2000). Although the Board’s analysis of standing relies on the same phrase, “adversely
affected,” as does the Board’s analysis of subject matter jurisdiction, the Board, following the
lead of the Pennsylvania Supreme Court’s nearly half century-long line of precedent, has
consistently held that standing is not a jurisdictional issue and is waivable. Hendryx, 2011 EHB
at 129-30; Borough of Roaring Spring, 2004 EHB at 896 n.2; Oley Township, 1996 EHB at
1126-27.

Here, the Department waited until its Post-Hearing Brief to challenge the Appellant’s
standing to bring this appeal. The Department failed to challenge standing in its Prehearing
Memorandum, and as a result, the Department waived its ability to challenge the Appellant’s
standing. Citizen Advocates United to Safeguard the Environment, Inc. v. DEP, 2007 EHB 632,
677 (ruling that issues not raised in prehearing memorandum were waived); Oley Township,
1996 EHB at 1126 (holding that standing is waived where permittee failed to challenge
standing either in dispositive motions or prehearing memorandum); Blose v. DEP, 2000 EHB

189, 191 n.2.1

' In People United to Save Homes v. DEP, 2000 EHB 1309, 1321, the Board permitted the Department to
challenge standing, even though the Department had not raised the issue in a prior dispositive motion or
prehearing memoranda, because the Department called a witness for the sole purpose of developing its
standing challenge and the issue of standing had been fully briefed. Here, the Department also failed to
challenge standing in a prior dispositive motion or in its prehearing memorandum. However, in this
appeal, the Department provided no indication at the hearing that it intended to challenge standing, and it
was not until the second to last document filed in this three-year long appeal that the Department decided
to finally challenge standing. The issue of standing has not been fully briefed, and the Appellant was not
put on any prior notice that the Department intended to challenge his standing to bring this appeal. The
Department presented no evidence at the hearing to develop a standing challenge. We will not require
appellants to defend standing challenges brought for the first time in a responsive Post-Hearing Brief
where the opposing party provided no prior notice that it would raise such a challenge.
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Conclusion
For the reasons set forth above, the Board finds that the Department’s failure to strictly
adhere to its regulatory notice requirements was harmless error because the Appellant had actual
knowledge of the Conservation District’s new address, and the Appellant, who failed to act on
this knowledge, was not deprived of his procedural due process rights. As a result, the Appellant
failed to meet his burden to prove by a preponderance of the evidence that the Department’s
issuance of SMP 32100103 was not a lawful and reasonable exercise of the Department’s
discretion supported by the evidence presented. Accordingly, we dismiss the Appellant’s appeal
and make the following:
CONCLUSIONS OF LAW
1. The Environmental Hearing Board has the power and duty to issue adjudications on
decisions of the Department. 35 P.S. § 7514.
| 2. The Appellant bears the burden of proof in this matter pursuant to 25 Pa. Code §
1021.122(c)(2), and must prove by a preponderance of the evidence that the Department’s
issuance of Surface Mining Permit No. 32100103 to KMP Associates, Inc. was not a lawful and
reasonable exercise of the Department’s discretion supported by the evidence presented.
3. The Board reviews appeals de novo. Smedley v. DEP, 2001 EHB 131, 156.
4. KMP Associates, Inc. failed to strictly comply with 25 Pa. Code § 86.15(c) and 25 Pa.
Code § 86.31(a), and as a result, the Department, in issuing Surface Mining Permit No. 32100103
to KMP Associates, Inc., failed to strictly follow 25 Pa. Code § 86.37(a).
5. The Department’s failure to strictly follow 25 Pa. Code § 86.37(a) was harmless error.
6. The Department’s failure to strictly follow 25 Pa. Code § 86.37(a) did not deprive the

Appellant of his due process rights.
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7. The Department waived its ability to challenge the Appellant’s standing to appeal the
Department’s issuance of Surface Mining Permit No. 32100103 to KMP Associates, Inc. where
the Department raised the issue of standing for the first time in its Post-Hearing Brief.

8. The Appellant failed to meet his burden to prove by a preponderance of the evidence
that the Department’s issuance of Surface Mining Permit No. 32100103 to KMP Associates, Inc.
was not a lawful and reasonable exercise of the Department’s discretion supported by the

evidence presented.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

STANLEY R. JAKE

V.

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

EHB Docket No. 2011-126-M

PROTECTION and KMP ASSOCIATES, INC. :

ORDER

AND NOW, this 18™ day of February, 2014, it is hereby ordered that the above-captioned

appeal is dismissed.

DATED: February 18, 2014
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s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge




DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Stevan Kip Portman, Esquire
Office of Chief Counsel — Southcentral Region

For Appellant, Pro Se:
Stanley R. Jake

605 White Street
Saltsburg, PA 15681

For Permittee:

Gary Andrew Falatovich, Esquire
Keystone Commons II

215 McKeon Way

Greensburg, PA 15601
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PRGN :
COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

AMETEK, INC.

V. : EHB Docket No. 2013-223-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: February 24, 2014
PROTECTION :

OPINION AND ORDER ON
MOTION FOR LEAVE TO FILE APPEAL NUNC PRO TUNC

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis

A motion for leave to file an appeal nunc pro tunc is denied where there is no showing of
fraud, breakdown in the Board’s operation or other non-negligent grounds for failing to file the
appeal in a timely manner. Where the appellant serves a copy of the appeal on the Department
of Environmental Protection’s Office of Chief Counsel and program office within the 30 day
appeal period, but due to oversight fails to file a copy of the appeal with the Environmental
Hearing Board, the Board is deprived of jurisdiction to hear the appeal. The Department has no
legal authority to extend the statutorily prescribed appeal period.

OPINION

Before the Pennsylvania Environmental Hearing Board (Board) is a Motion for Leave to
File Appeal Nunc Pro Tunc submitted by Ametek, Inc. (Ametek). The background of this matter
is as follows: On October 11, 2013, the Pennsylvania Department of Environmental Protection
(Department) issued an order to Ametek directing it to perform remediation work at the
Sellersville Landfill in Bucks County, Pennsylvania (the site). Certified mail receipts indicate

that Ametek’s Vice President of Corporate Compliance and Auditing received the order on
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October 16, 2013.! Prior to issuance of the order, the parties had been engaged in negotiations
for transfer of the site to the Bucks County Redevelopment Authority. (Motion, para. 2;
Response, para. 2)* According to Ametek, the parties have reached an agreement in principle.
(Reply, para. 1)

Following issuance of the order, discussions took place between counsel for Ametek and
the Department with respect to the filing of an appeal of the order with the Board. Although the
exact nature of the discussions is disputed, there appears to have been some discussion regarding
tolling the time period for pursuing an appeal before the Board. Counsel for Ametek contends
that counsel for the Department offered to delay implementation of the order and further offered
to prepare a “tolling agreement” to toll the time period for filing an appeal with the Board.
(Motion, para. 3; Reply, para. 3) On November 5, 2013, counsel for Ametek contacted counsel
for the Department to inquire about the status of the tolling agreement, and Department counsel
responded by email with the following recommendations:?

1. Within the time period set forth in Board Rule 1021.52,
Ametek should file a skeletal appeal to preserve the
Board’s jurisdiction.

2. The parties should enter into a stipulation including an
agreement as to when the right to amend the appeal will
expire (the tolling agreement).

3. The parties should file a joint motion for an alternative
litigation schedule or more accurately for extension of

the deadlines in Pre-Hearing Order No. 1. I can prepare
this motion along with the stipulation.

! Ametek’s attorney received it one day prior, on October 15,2013,

2 “Motjon, para. __” refers to Ametek’s Motion for Leave to File Appeal Nunc Pro Tunc; “Response,
para. __” refers to the Department’s Response to the Motion, and “Reply, para. __” refers to Ametek’s
Reply to the Department’s Response.

3 In her email Department counsel mistakenly states that she spoke with the Board’s “chief law clerk.”
There is no such title at the Board. Department counsel spoke with one of the Board’s Assistant Counsel
in the central Harrisburg office.
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(Ex. 1 to Ametek Motion, Ex. 2 to Department Response) The email further stated that the
Department was agreeable to a “60 day period to toll the filing of an amended appeal.” (Id.)
This period of time was later extended to 90 days. (Ex. 2 to Motion)

On November 13, 2013, Ametek served a copy of its notice of appeal by Federal Express
(FedEx) on the Department’s Office of Chief Counsel and the program office that issued the
order. However, Ametek failed to file the notice of appeal with the Board. (Motion, para. 6;
Response, para. 6) On November 22, 2013, Department counsel contacted the Board to inquire
why no docket number had been assigned to Ametek’s appeal, and she was advised that no such
appeal had been received by the Board.*

On December 6, 2013, counsel for Ametek emailed counsel for the Department to inquire
whether she had prepared the tolling agreement. She was informed by Department counsel at
that time that the appeal had not been filed with the Board. (Ex. 3 to Response)

On December 26, 2013, Ametek filed a letter with the Board requesting leave to file its
appeal nunc pro tunc. The Board ordered Ametek to file its request by motion, which Ametek
did on January 13, 2014. The Department filed a Response to the Motion on January 23, 2014.
On January 28, 2014, Ametek sought leave to file a Reply to the Department’s Response, which
was granted on January 30, 2014.

In its Motion, Ametek apologizes for its error and states that the failure to file the appeal
with the Board was an oversight. Ametek seeks leave to file its appeal nunc pro tunc. The basis
for its request is its assertion that the Department is not prejudiced by the delay in filing the
appeal since the Department had agreed to a 90 period for Ametek to amend its appeal and had

no expectation that the litigation would be moving forward. Ametek further alleges that the

* Department counsel mistakenly states that she spoke with a “law clerk” at the Board. In fact, she spoke
with a secretary in the Board’s central Harrisburg office.
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Department had consented to Ametek delaying the filing of the appeal pending the outcome of
negotiations over the transfer of the site to the Bucks County Redevelopment Authority. In
response, the Department denies agreeing to the tolling of the appeal period and argues that
Ametek has failed to demonstrate a showing of good cause for allowing the appeal nunc pro
tunc.
DISCUSSION
The Board’s rules on “timeliness of appeal” state in relevant part as follows:
§ 1021.52. Timeliness of appeal.
(a) Except as specifically provided in § 1021.53 (relating to
amendments to appeal or complaint), jurisdiction of the Board
will not attach to an appeal from an action of the Department
unless the appeal is in writing and is filed with the Board in a
timely manner, as follows, unless a different time is provided
by statute:
(1) The person to whom the action of the Department is
directed or issued shall file its appeal with the Board within
30 days after it has received written notice of the action.
25 Pa. Code § 1021.52(a)(1) (emphasis added). It is long established that “this limited right of
appeal is jurisdictional in nature, and cannot be extended as a matter of grace.” Stoney Creek
Technologies, LLC v. DEP, 2007 EHB 624, 626 (citing Rostoksy v. Department of
Environmental Resources, 364 A.2d 761 (Pa. Cmwlth. 1976), and Ziccardi v. DEP, 1997 EHB
1)).
The Board may permit nunc pro tunc appeals in limited circumstances as follows:
§ 1021.53a. Nunc pro tunc appeals.
The Board upon written request and for good cause shown may
grant leave for the filing of an appeal nunc pro tunc; the standards
applicable to what constitutes good cause shall be the common law

standards applicable in analogous cases in courts of common pleas
in this Commonwealth.
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25 Pa. Code § 1021.53a.

Courts and the Board have generally construed “good cause” to mean “fraud or some
breakdown in the court’s operation” or “unique and compelling circumstances establish[ing] a
non-negligent failure to appeal.” Stoney Creek, supra at 627 (citing Grimaud v. Department of
Environmental Resources, 638 A.2d 299 (Pa. Cmwlth. 1994); Falcon Oil Co. v. Department of
Environmental Resources, 609 A.2d 876, 878 (Pa. Cmwlth. 1992); and Glantz v. DEP, 2006
EHB 841, 842)).

The Department cites two cases in its Response in which a nunc pro tunc appeal was
denied under circumstances similar to those in the present case. In Mon View Mining Corp. v.
DEP, 2003 EHB 542, the appellant served a copy of its appeal on the Department but later
discovered that the appeal was inadvertently not sent to the Board. The Board did not allow the
appeal to proceed nunc pro tunc, holding:

A long line of appellate and Board cases have upheld the
thirty day appeal period as jurisdictional and have refused to
recognize the serving of appeals with the Department rather than
filing them with the Board. In Rostosky v. Department of
Environmental Resources, appellant’s counsel served his notice of
appeal with the Department rather than the Board. The
Commonwealth Court, in upholding the Board’s dismissal of the

appeal, set forth the hornbook law in this area. “The untimeliness
of the filing deprives the Board of jurisdiction.”

2003 EHB at 547-48 (quoting Rostosky, 364 A.2d at 763)

West Caln Township v. DER, 595 A.2d 702 (Pa. Cmwlth. 1991), involved a similar set of
circumstances. In that case, the solicitor for the appellant township served a copy of the notice
of appeal on the Department but, like the appellant here and in Mon View, did not file a copy
with the Board. After discovering the error, the township filed a petition to appeal nunc pro tunc,

arguing that an employee of the Board had led the township solicitor to believe that the filing of
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the appeal should be done through the Department. The Board denied the petition, and the
township appealed the matter to the Commonwealth Court, which affirmed the Board. The
Court pointed out that even if a Board employee had verbally misinformed the appellant about
where to file the appeal, the written instructions sent to the appellant contained the correct
information.

Ametek cites the case of Vietri v. Delaware Valley High School, 63 A.3d 1281 (Pa.
Super. 2013) in support of its argument that its appeal should be allowed to go forward because it
will not prejudice the Department. Ametek asserts that Vietri stands for the proposition that
courts have moved away from a hard line definition of what constitutes “good cause” and are
willing to allow an appeal nunc pro tunc based on equitable factors. However, the circumstances
in Vietri are very different from those of the present case and the cases cited above. First of all,
in Vietri the appellant was seeking appellate review by the Pennsylvania Superior Court of a
decision of the trial court. Here, although the action that starts a matter before the Environmental
Hearing Board is called a notice of appeal, the Board does not provide appellate review. We
function as a trial court. Earthmovers Unlimited, Inc. v. DEP, 2003 EHB 577, 580. Second, in
Vietri, the appellant had initially filed a timely appeal which was quashed by the Superior Court
on the mistaken belief that there was an outstanding post trial motion pending. The appellant
filed a second appeal, which also was quashed by the Superior Court but “’without prejudice to
appellant]‘s] right to seek nunc pro tunc relief in the trial court.”” Vietri, 63 A.3d at 1283. When
the lower court denied the appellant’s petition for appeal nunc pro tunc, the Superior Court
overturned this ruling, stating that its own misleading order (quashing the first appeal) had put
the appellant in this situation. In a footnote, the Court stated as follows:

[W]e effectively put Appellant in a bind. In implying that he was
barred from appealing during the pendency of what we treated as
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his post-trial motion, we all but directed him to seek a ruling
below. In effect, he followed our instructions to the letter.
Although we did not say that doing so would perfect his appeal,
that was certainly one implication of our order. We do not believe
it is fair for this order to deprive Appellant of his right to appeal.

Id. at 1287, n. 6 (citation omitted). The Court further stated,

[OJur order quashing Appellant's first appeal complicated the
situation. We find it fair to characterize our misleading order as a
breakdown in this Court that interfered with Appellant's right to
appeal. Thus, the reasonable course for the trial court to have
followed was to have restored Appellant's right to appeal nunc pro
tunc, especially in light of our indication in our second quashal
order that we believed such relief might be appropriate.

Id. at 1289. Thus, Vietri involved a breakdown in the court’s operation, circumstances that are
not present here. As the Court stated in Vietri, nunc pro tunc relief is ““‘intended as a remedy to
vindicate the right to an appeal where that right has been lost due to certain extraordinary
circumstances.”” Id. at 1284 (quoting Union Electric Corp. v. Board of Property Assessments,
Appeals and Review, 746 A.2d 581, 584 (Pa. 2000) (emphasis in original). No such
extraordinary circumstances exist here. The failure to file the notice of appeal with the Board
was merely an oversight, as counsel for Ametek concedes. While we sympathize with Ametek,
there is no relief we can grant in the absence of extraordinary circumstances.

Counsel for Ametek does raise an allegation regarding a failure in communication by one
of the Board’s staff. However, the circumstances of the incident cited by Ametek do not rise to
the level of a breakdown in the Board’s operation. On November 22, 2013 — after serving the
notice of appeal on the Department, and affer expiration of the appeal period — Ametek’s
counsel contacted the Board to state that she was attempting to locate the copy of the appeal that

she believed had been filed with the Board. She emailed Ms. Connie Hartlaub, a secretary in the

Board’s central Harrisburg office. Ms. Hartlaub informed Ametek’s counsel that the Board did
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not have a copy of the appeal. Ms. Hartlaub asked Ametek’s counsel to provide her with the
FedEx tracking number and said she “could try to investigate this matter further.” (Ex. 4 to
Motion). Although it was later determined that the FedEx tracking number pertained to the copy
of the notice of appeal that Ametek had sent to the Department — not the Board — this information
was not communicated to Ametek’s counsel. (Motion, para. 10) Ametek’s counsel states that,
had Ms. Hartlaub communicated this information to her, she would have immediately requested
leave to file her appeal nunc pro tunc, rather than waiting several weeks. However, Ms.
Hartlaub’s failure to follow up with a telephone call or an email to Ametek’s counsel in no way
affected the timeliness of Ametek’s appeal. The initial email exchange between Ametek’s
counsel and Ms. Hartlaub took place on November 22, 2013, which was past the 30 day appeal
period. Therefore, even if Ms. Hartlaub had responded to Ametek’s counsel that day regarding
the FedEx tracking number, it would have been too late to file the appeal on time. Moreover, it
is not the responsibility of the Board’s staff to track down misfiled appeals; the duty to file an
appeal at the proper address lies with the appellant. The Board’s notice of appeal form states the
address where the appeal must be filed, and the Department’s order also contained this
information. In sum, there was no breakdown in the Board’s operation leading to the failure to
file a timely appeal.

Finally, although we agree with Ametek that the Department is not prejudiced by the late
filing of the appeal since the Department had agreed to a tolling of the litigation schedule, the
Department’s prejudice or lack thereof is irrelevant to our inquiry. The Board is statutorily
deprived of jurisdiction to hear a late-filed appeal without a showing of good cause, and as we
have stated, good cause has not been demonstrated here. As the Commonwealth Court has held:

“[Alppellants contend that we should allow their appeals in the
interest of justice. This argument assumes incorrectly that we have
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discretion in the matter. Failure to perfect an appeal within the time

allowed by statute is a defect in the proceeding of which the

appellate court must take notice, even on its own motion. We have

no power to extend the time limit for filing an appeal.”

Consequently, the Township's argument is without merit.
West Caln Twp, supra at 706 (citing Rostosky v. Department of Environmental Resources, supra
(quoting City of Pittsburgh v. Pennsylvania Public Utility Commn., 284 A.2d 808, 811 (Pa.
Cmwlth. 1971)).

Ametek asserts that there is an equitable basis for allowing the appeal based on the
Department’s alleged representations to Ametek that it was agreeable to extending the time for
filing an appeal of its order. Even if the Department led Ametek to believe that the period for
filing an appeal with the Board could be tolled, the Department has no legal authority to extend
the deadline for filing an appeal with the Board. The appeal period is statutorily prescribed and
is jurisdictional. The Department has no more authority to lengthen the appeal period than does
the Board itself. Moreover, the duty was on Ametek to ensure that it was in compliance with the
law and to file a timely appeal. As we held in Rhodes v. DEP, 2009 EHB 599, 615 “Even in
those cases where a Department employee gives a clear but wrong legal opinion, responsibility
for compliance with the law ordinarily rests with the regulated party.” Moreover, even if
Department counsel initially believed that the filing period could be tolled, she later corrected
that position in her email to Ametek’s counsel sent on November 5, 2013, ten days prior to the
expiration of the appeal period. (Ex. 1 to Motion; Ex. 2 to Response)

Because good cause has not been demonstrated for allowing an appeal nunc pro tunc, we

therefore must deny Ametek’s motion and dismiss the appeal.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

AMETEK, INC.
V. : EHB Docket No. 2013-223-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 24™ day of February, 2013, it is hereby ORDERED that the appellant’s

motion to file its appeal nunc pro tunc is denied for failure to demonstrate good cause. The

appeal is dismissed and this case is marked closed and discontinued.
ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
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s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: February 24, 2013

c: DEP, Bureau of Litigation:
Attention: Priscilla Dawson

For the Commonwealth of PA, DEP:
Gina Thomas, Esquire
Office of Chief Counsel — Southeast Region

For Appellant:

Madelaine R. Berg, Esquire
9040 N. Flying Butte
Fountain Hills, AZ 85268

Patrick J. Farris, Esquire

1100 Cassatt Road
Berwyn, PA 19132
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BOROUGH OF ST. CLAIR
V. : EHB Docket No. 2012-148-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: March 3, 2014
PROTECTION and BLYTHE TOWNSHIP,
Permittee
ADJUDICATION

By Bernard A. Labuskes, Jr., Judge
Synopsis

In a third-party appeal from the Department’s issuance of a permit for a construction and
demolition waste landfill, the Board rejects most of the third party’s objections but finds that the
Department committed four errors. First, the Department improperly considered the permittee’s
potential profits to be a “limited benefit” as part of its environmental assessment. Removing
potential profits from consideration as part of the environmental assessment does not change the
final result of the balancing test and does not require a remand. Second, the Department
improperly issued the permit to a fictitious name rather than a legal entity. This is a minor error
but it must be corrected on remand. Third, the Department improperly deferred a determination
of whether the potential for mine subsidence under portions of the site would endanger the
environment or public safety. The Department must make this determination before the permit is
issued. Finally, the Department improperly reviewed the landfill’s nuisance minimization plan
without requiring the permittee to obtain site-specific meteorological data as required by the

regulations. This also requires a remand.
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FINDINGS OF FACT

Stipulated Facts

1. The Appellant, the Borough of St. Clair (“St. Clair” or the “Borough”), is a
borough of the Commonwealth of Pennsylvania located in Schuylkill County. (Stipulation of the
Parties Number (“Stip.”) 1.)

2. The Commonwealth of Pennsylvania, Department of Environmental Protection
(the “Department”) is the agency with the duty and authority to administer and enforce the Solid
Waste Management Act of 1980, 35 P.S. §§ 6018.101—6018.1003, the Municipal Waste
Planning, Recycling and Waste Reduction Act of 1988, 53 P.S. §§ 4000.101—4000.1904 (“Act
101”) and the rules and regulations promulgated under those statutes. (Stip. 2.)

3. The Permittee, Blythe Township, is a second-class township of the
Commonwealth of Pennsylvania located in Schuylkill County. (Stip. 3.)

4. On February 26, 2004, Blythe Township (or the “Township™) filed with the
Department a Phase I and Phase II application for a waste management permit for a new
construction and demolition waste landfill to be located in the Township, referred to as the
Blythe Recycling and Demolition Site (“BRADS”). (Stip. 4.)

5. St. Clair took an active role in reviewing and commenting upon the permit
application for the BRADS Landfill. (Stip. 5,9, 14, 20.)

6. The Department engaged in an extensive and protracted review of the permit
application over the course of several years that included the local municipal involvement
process and other meetings, pre-denial letters to Blythe Township, and permit application

revisions. (Stip. 6-8, 10-12, 15-20.)
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7. On April 11, 2008, the Department issued a letter denying the permit application
for the BRADS Landfill. (Stip. 21.)

8. Blythe Township appealed the April 11, 2008 denial. Blythe Township v. DEP,
EHB Docket No. 2008-165-L. (Stip. 22.)

9. St. Clair intervened in that appeal. (Stip. 23.)

10.  The Department entered into a settlement agreement with Blythe Township to
resolve the appeal of the April 11, 2008 denial. St. Clair was not a party to the settlement
agreement. (Stip. 24.)

11.  In the settlement agreement, dated April 30, 2009, the Department agreed to
complete its environmental assessment process “harms-benefits” review pursuant to 25 Pa. Code
§§ 271.126 and 271.127 and issue a written decision on the environmental assessment review
process within sixty days from the date of publication of the settlement agreement in the
Pennsylvania Bulletin, but no later than July 30, 2009. (Stip. 25.)

12.  On July 30, 2009, the Department denied the permit application, stating that
“Blythe Township has not demonstrated that the benefits of the project to the public clearly
outweigh the known and potential harms that will remain after the proposed mitigation...”
(Stip. 27.)

13. In the harms-benefits review referenced in its July 30, 2009 denial letter, the
Department considered “Potential Costs/Liability to Blythe Township” as a social/economic
harm. (Stip. 28.)

14.  Blythe Township appealed the July 30, 2009 denial. Blythe Township v. DEP,
EHB Docket No. 2009-115-L. (Stip. 29.)

15.  St. Clair intervened in that appeal. (Stip. 30.)
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16.  The Department issued a corrected denial letter dated November 19, 2009, which
included “Potential Costs/Liability to Blythe Township” as a social/economic harm. (Stip. 31.)

17.  Blythe Township appealed the November 19, 2009 denial. Blythe Township v.
DEP, EHB Docket No. 2009-166-L. (Stip. 32.)

18. St. Clair intervened in that appeal. (Stip. 33.)

19.  FKV, LLC (“FKV”) also intervened in that appeal. (Stip. 35.)

20. On August 5, 2011, the Department issued a new letter, this time approving the
environmental assessment (harms-benefits) review. (Stip. 38.)

21. The August 5, 2011 letter instructed Blythe Township to submit certain additional
information for the technical review of the permit application. (Stip. 39.)

22.  The Department’s review continued, with St. Clair continuing to submit
comments and Blythe Township continuing to submit additional information. (Stip. 40-44.)

23. On July 13, 2012, the Department issued Solid Waste Permit No. 101679 for the
BRADS Landfill. (Stip. 45.) This is the permit that is the subject of this appeal.

24.  The BRADS Landfill site is located on Burma Road. Burma Road is a state route
that connects with Morea Road, which then connects to Pennsylvania Route 54 to the southeast
of Mahanoy City. Route 54 connects with [-81 at the Mahanoy City interchange. Burma Road
connects with Pennsylvania Route 61 in the Borough of St. Clair. (Stip. 48.)

25.  The BRADS Landfill site is located in Blythe Township within two miles of the
Borough of St. Clair. (Stip. 49.)

26.  The landfill site is approximately 400 acres. (Stip. 50.)

27. The permitted area of the site is approximately 252 acres, of which approximately

110 acres is the permitted disposal area. (Stip. 51.)
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28.  The site is located in the Little Wolf Creek watershed. (Stip. 52.)

29.  The Wolf Creek Reservoir is located in the Wolf Creek watershed. (Stip. 53.)

30.  The Blythe Township Water Authority’s Silver Creek Reservoir is located in the
Silver Creek watershed approximately 6,600 feet (1.25 miles) from the disposal boundary. (Stip.
54,58.)

31.  Hancock Street in the Borough of St. Clair is a state road, S.R. 1006. (Stip. 55.)

32. Burma Road from St. Clair through East Norwegian Township and Blythe
Township is a state road, S.R. 1006. (Stip. 56.)

33. A groundwater monitoring system, which will monitor upgradient and
downgradient groundwater conditions, must be constructed at the BRADS site prior to the start
of operations at the facility. (Stip. 57.)

34. The permit application, which becomes part of the permit, includes a nuisance
minimization and control plan for the mitigation of potential harms from dust. (Stip. 59.)

35. On October 3, 2007, Blythe Township’s application for plan approval was
submitted to the Department’s Air Quality Program for a landfill gas collection and control
system. (Stip. 60.)

36.  The Department consulted with the Pennsylvania Department of Transportation
(“PennDOT™) on traffic as it relates to the BRADS Landfill. (Stip. 61.)

37.  The Township’s Traffic Impact Study along with St. Clair’s comments on the
traffic study were submitted to and reviewed by PennDOT. (Stip. 62, 63.)

38.  PennDOT reported back to the Department that it had no additional comments on

the traffic impact study for the BRADS Landfill and it approved the study. (Stip. 64, 65.)
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39.  The Department’s letter dated August 5, 2011 stated that the Department
determined that Blythe Township proposed adequate mitigation measures to minimize traffic
impacts to the extent possible; however, traffic-related harm remained for the purpose of the
environmental assessment review of the BRADS project by the Department. (Stip. 66.)

40.  The Department’s letter dated August 5, 2011 stated that the Department
considered the wetland impacts of the project when it evaluated the environmental assessment.
(Stip. 67.)

41.  The Department’s letter dated August 5, 2011 stated that Blythe Township
indicated that the existing wetlands in the mining disturbed areas at the site do not have any
special ecologicai value that cannot be replaced by replacement wetlands elsewhere and that
there was no harm with respect to wetlands impacts from the BRADS Landfill. (Stip. 68.)

42.  The Department’s letter dated August 5, 2011 stated that the Department
determined that impacts to wetlands remained a harm and that was considered for the purpose of
the environmental assessment review for the BRADS Landfill. (Stip. 70.)

43.  Water Obstruction & Encroachment Permit No. E54-325 was issued to Blythe
Township for the BRADS Landfill on June 18, 2013. (Stip. 71.)

44.  The Department’s August 5, 2011 letter requested that Blythe Township provide
detailed engineering plans for the sewer leachate pipeline from the site to the outfall, the pump
stations, and leachate storage and treatment facilities, pursuant to 25 Pa. Code §277.162. (Stip.
72.)

45.  Form 25 of the permit application provides that a leachate treatment system will
be installed within three years following detection of leachate in the collection or handling

system. (Stip. 73.)
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46.  Blythe Township submitted additional information regarding its plan for leachate
treatment to the Department in October 2011 and January 2012. (Stip. 74.)

47.  The permit application identified the leachate treatment technology, the Batch
PACT® System, as shown in drawings LM-7 and LM-8, submitted to the Department on
October 24, 2011, and LF-11, submitted to the Department on January 25, 2012, but noted that
the treatment technology was subject to change. (Stip. 75.)

48.  The Department determined that the details provided by Blythe Township on the
submitted drawings and documents regarding leachate were sufficient to fully satisfy the
requirements of 25 Pa. Code § 277.162. (Stip. 76.)

49.  On January 24, 2013, the Department issued NPDES Permit No. PA0065137 to
Blythe Township for the discharge of wastewater from the BRADS Landfill. (Stip. 77.)

50.  Waste approved for disposal at BRADS is limited to construction & demolition
waste. Disposal of municipal waste, other than construction and demolition waste, and residual
waste is prohibited at the BRADS Landfill under the current permit. (Stip. 78.)

Additional Findings of Fact

51.  The Department’s harms-benefits analysis weighed eight benefits (recycling drop-
off center, reduced stormwater impact to mine pool, land cleanup, benefits to Blythe Township
(host fee/profits), fees/services to surrounding municipalities, state tax, direct employment, and
fossil repository) against five mitigated environmental harms (air quality impacts, quality of the
environment, visual impacts, traffic, and wetlands), and determined that the benefits of the
project clearly outweighed the known and potential environmental harms. (Notes of Transcript

Page Number (“T.”) 923-37; Appellant’s Exhibit Number (“Ex. A-) 6.)
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52.  The Department interprets the environmental assessment regulation (25 Pa. Code
§ 271.127) to not require a financial viability determination, which is to say that an applicant for
a landfill permit is not required to submit a business plan, profitability analysis, financing plan,
or other financial information to prove to the Department that the project will make a profit. (T.
952, 973-74, 979-81, 988-89; Ex. A-20 at 23-25.)

53. The Department concedes that it does not have the expertise to conduct a
meaningful review of a landfill developer’s business plan. (T. 972-973.)

54.  In performing the environmental assessment, the Department did not consider the
potential harm that could result if the landfill cannot be financed or the landfill does not prove to
be profitable or financially viable. (T. 980-81; Ex. A-6, A-20 at 22-33.)

55. In performing the environmental assessment, the Department did consider
potential profits to Blythe Township to be a “limited benefit.” (T. 928, 1011; Ex. A-6 at 6-7.)

56.  The Department acknowledged that removing the consideration of both profits
and losses from the harms-benefits balancing would not change the final result in this case. (T.
1009-10.)

57.  The permit requires the Township to have financial assurances and insurance in
place to ensure that liabilities are addressed and that the landfill closure and post-closure care can
be accomplished in accordance with all regulatory requirements. (T. 1015; Ex. A-7 at 5, 31.)

58.  The landfill has designated two approach routes that will be used by vehicles
accessing the landfill: Approach Route 1, which runs from the Mahanoy City exit on Interstate
81, west on Pennsylvania Route 54, southwest on Morea Road, and southwest on Burma Road;

and Approach Route 2, which begins at the intersection of Pennsylvania Route 61 and Hancock
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Street in the Borough of St. Clair and runs east on Hancock Street until it becomes Burma Road
upon exiting the Borough. (Ex. A-14a, A-14b, A-14c.)

59.  Blythe Township’s traffic study was based upon the traffic impacts that would
occur if the landfill were operating at its maximum capacity of accepting 1,500 tons-per-day of
waste every day. (T. 499-500.)

60. The landfill will control traffic through a Transportation Compliance Plan
(“TCP”), which has been incorporated into the permit. The plan will be reevaluated quarterly,
and will impose penalties on drivers who do not comply with the measures contained therein.
(Blythe Township Exhibit Number (“Ex. B-") 59, A-7.)

61.  Traffic mitigation measures include installing a deceleration lane and pavement
markers near the landfill driveway to improve entry and departure, removing vegetation along
Burma Road to increase sight distance, and retiming the traffic signal at the intersection of Route
61 and Hancock Street. (Ex. A-6; T. 729.)

62.  Although the Department found there to be some residual harm regarding traffic,
it also found that the harm has been adequately mitigated and traffic concerns do not require that
the permit should be denied. (Ex. A-6 at 5.)

63. The landfill is about 2.5 miles from St. Clair, is distant from any homes, will only
be partially visible at its height from small sections of the Borough, will be shielded along part of
Burma Road, will have vegetative cover, and is part of a panoramic view that consists of
unreclaimed mines and commercial and industrial activities. (T. 318-19, 494-98, 573, 932-34,
Ex. A-1, vol. 5 at 31 and attach. 21, B-55.)

64.  The landfill is not likely to impose an undue burden on St. Clair’s emergency

services. (T. 936, 938; Ex. A-6 at 3.)
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65.  The landfill is designed to have six cells. (T. 554, 957.)

66.  The majority of the landfill site consists of an unreclaimed surface mine. (T. 831-
34; Ex. A-1, vol. 2, Form 6.)

67.  There is an acknowledged potential for mine subsidence underneath the landfill
due to the existence of abandoned underground coal mines. (T. 514-18, 554-55, 833, 856-65,
869-70, 875-76.)

68.  Mine subsidence poses a threat to the integrity of the landfill liner, which in turn
poses a threat to the waters of the Commonwealth. (T. 505-07, 869.)

69.  The Department failed to complete its analysis of the potential threat posed by
mine subsidence occurring under the landfill before issuing the permit. (T. 864, 899; Ex. A-7.)

70.  Among other things, further drilling is likely to be needed to fully assess the
threat of subsidence. (T. 514-18, 860-63; Ex. A-1.)

71.  Instead of completing its analysis of the potential threat posed by mine subsidence
under the landfill before issuing the permit, the Department issued the permit with Permit
Condition No. 34(h), which requires the Township to have a mine subsidence plan approved by
the Department and successfully implemented prior to the construction of Cell 4. (T. 864, 899;
Ex. A-7 at 37.)

72.  The Department issued the permit to “Blythe Recycling and Demolition Site,”
which is not a legal entity. (Ex. A-7.)

73.  Blythe Township is the true permittee. (Stip. 3; T. 1013; Ex. A-1, vol. 1, Form
GIF, A-20.)

74.  Blythe Township has entered into a development and management contract with

FKV, LLC. (T. 656; Ex. A-11.)
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75.  Under the agreement between FKV and Blythe Township to develop the BRADS
Landfill, FKV’s role is to provide technical and financial expertise to Blythe Township and assist
it in securing all necessary approvals. (T. 656-58; Ex. B-49.)

76. Groundwater contamination from the landfill is unlikely and would occur only in
the event of a failure of the landfill’s liner and leachate control systems brought on by
uncontrolled mine subsidence. (T. 569, 846-50.)

77. The Little Wolf Creek watershed, where the landfill is located, and the Wolf
Creek watershed, where the Wolf Creek Reservoir is located, are separate and distinct
watersheds. (T. 841-42.)

78. The Department approved Blythe Township’s nuisance minimization and control
plan even though the plan was not based upon a determination of normal and adverse weather
conditions based on site-specific meteorological data. Instead, Permit Condition No. 33 only
requires Blythe Township to construct a weather station and collect weather data prior to the
acceptance of waste at the facility. (T. 314-16; 324-25; Ex. A-1, A-7 at 27, 36.)

79.  Fugitive dust and debris from the landfill, traveling either through the air or via
surface water, does not pose a risk to the Wolf Creek and Silver Creek reservoirs. (T. 491-91,
837-45.)

80. St. Clair has refused Blythe Township’s offer to pay it a per-ton fee. (T. 375-76,
443-45.)

DISCUSSION

The Department reviews applications for construction and demolition (C&D) waste

landfills in two phases. 25 Pa. Code § 277.101. Phase I contains basic information about the

project but it is generally thought of as the environmental assessment phase. This phase contains
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the harms-benefits analysis. 25 Pa. Code §§ 277.111—277.122 (incorporating Chapter 271,
Subchapter 13). The general idea is that Phase I allows the Department to assess whether the
project is conceptually acceptable. If the project passes muster at that level, Phase II of the
Department’s review essentially involves engineering the project to ensure that it will comply
with all applicable legal requirements and be environmentally protective and safe. 25 Pa. Code
§§ 277.131—277.192. St. Clair attacks certain aspects of both phases of the Department’s
review.
Phase I: The Environmental Assessment

The Department’s Phase I review includes the environmental assessment process,
commonly referred to as the harms-benefits test, the substance of which is described at 25 Pa.
Code § 271.127 as follows:

(a) Impacts. Each environmental assessment in a permit
application shall include at a minimum a detailed analysis of the
potential impact of the proposed facility on the environment,
public health and public safety, including traffic, aesthetics, air
quality, water quality, stream flow, fish and wildlife, plants,
aquatic habitat, threatened or endangered species, water uses, land
use and municipal waste plans...

(b) Harms. The environmental assessment shall describe the
known and potential environmental harms of the proposed project.
The applicant shall provide the Department with a written
mitigation plan which explains how the applicant plans to mitigate
each known or potential environmental harm identified and which
describes any known and potential environmental harms not
mitigated. The Department will review the assessment and
mitigation plans to determine whether there are additional harms
and whether all known and potential environmental harms will be
mitigated. In conducting its review the Department will evaluate
each mitigation measure and will collectively review mitigation
measures to ensure that individually and collectively they
adequately protect the environment and the public health, safety
and welfare.

87



(¢) Municipal waste landfills, construction/demolition waste
landfills and resource recovery facilities. If the application is for
the proposed operation of a municipal waste landfill,
construction/demolition waste landfill or resource recovery
facility, the applicant shall demonstrate that the benefits of the
project to the public clearly outweigh the known and potential
environmental harms. In making this demonstration, the applicant
shall consider harms and mitigation measures described in
subsection (b). The applicant shall describe in detail the benefits
relied upon. The benefits of the project shall consist of social and
economic benefits that remain after taking into consideration the
known and potential social and economic harms of the project and
shall also consist of the environmental benefits of the project, if
any.

St. Clair argues that the Department’s environmental assessment was unreasonable and
contrary to law for two main reasons. First, it argues that the Department’s reversal of its earlier
permit denial was arbitrary as a matter of law. Second, it argues that the Department did not give
sufficient weight to some of the social and economic harms of the project; namely, the potential
financial impact of a failed project, the impact of the landfill on traffic, the impact on St. Clair’s
emergency services, the impact on St. Clair’s hopes for economic development, and the visual
impact of the landfill. St. Clair does not offer any additional mitigation measures for these
alleged harms. It will only be satisfied if the landfill permit is denied.

Before turning to these arguments, we should note that there are several aspects of the
Department’s harms-benefits analysis that St. Clair has mentioned but not seriously pursued. For
example, St. Clair makes passing reference in its brief to the impact of the landfill on wetlands at
the site, the effect of the landfill on the amount of water flowing into the mine pool, the landfill’s
plan for dealing with leachate, and a recycling drop-off center at the landfill, but it does not
develop any arguments regarding these points. It does not explain how or why the Department’s

assertedly flawed evaluation of these issues should lead to us to deny or remand the permit. St.

Clair’s passing references are insufficient to preserve its objections on these points. See 25 Pa.
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Code § 1021.131(c); Gadinski v. DEP, EHB Docket No. 2009-174-M, slip op. at 28 n.7
(Adjudication, May 31, 2013); Chippewa Hazardous Waste, Inc. v. DEP, 2004 EHB 287, 290-
91, aff’d, 971 C.D. 2004 (Pa. Cmwilth., October 28, 2004).!
Department’s Changed Position

The Department originally denied Blythe Township’s permit. Thereafter, without the
benefit of any significant new information, it changed its mind and issued the permit. St. Clair
contends that the Department’s about-face means that its second action was “arbitrary as a matter
of law” or “presumptively arbitrary.” (St. Clair Brief at 3, 9.) This contention has no merit.
Granted, St. Clair is correct that the Department changed a permit denial into a permit issuance
based on no significant new facts.> At the time of the initial permit denial the Department was
concerned that Blythe Township would suffer economic harm if the landfill failed to turn a
profit, and that concept was integrated into the harms-benefits analysis. (T. 970; Ex. A-20 at 21-
27.) However, the Department later came to believe that “integrating viewpoints for commercial
success and untold risks to Blythe Township attributable to financing the project into the
requisite balancing of the harms and benefits” was not defensible. (DEP Brief at 19-20.)

St. Clair has expressed its suspicions regarding this explanation. It says that the only
thing that really changed was that a new Secretary of the Department was appointed in the period

between the initial permit denial and the subsequent permit issuance. St. Clair points out that the

! Blythe Township, for its part, briefly argues that the Department should have considered the indirect and
induced economic benefits of the landfill. The Township invites us to consider those benefits, but only if
we decide to perform our own harms-benefits analysis from scratch. We are not performing such an
analysis.

> We do not credit the Department’s claim that it changed its position based upon an affidavit from and
discussions with the Pennsylvania Department of Community and Economic Development and other
information it received during the discovery phase of the earlier EHB appeal. In fact, that claim is
entirely inconsistent with the Department’s primary contention that it should not be predicting the
financial success of the landfill.
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Department expressed multiple bases for the initial denial in addition to the financial viability
issue, but those bases just seemed to fade away when the permit was issued.

Although we understand St. Clair’s frustration, the problem with its argument is that it
does not get us anywhere. It is illogical. There is no logical reason why we would presume that
the Department’s later decision is the incorrect decision. The earlier decision might just as well
have been the incorrect one. In fact, we think it was. In any event, the Department is not only
entitled to change its mind, it should never allow bureaucratic intransigence to stand in the way
of good governance, even if that means admitting a mistake and correcting course. The
Department’s review of a permit application is collaborative and deliberative. Careful and
thoughtful review will often involve internal disagreement and changes in position based upon
ongoing reflection over time. Our responsibility as an independent reviewing agency is not to
get into all of that, but rather to decide whether the Department’s final action—the one being
appealed—was lawful, reasonable, and supported by the facts. Dougherty v. DEP, EHB Docket
No. 2013-220-L, slip op. at 5 (Opinion and Order, January 3, 2014); O’Reilly v. DEP, 2001 EHB
19, 32.

Furthermore, so long as the Department’s final decision was lawful and reasonable,
whether the change in position was politically motivated is irrelevant. A lawful and reasonable
action that stands on its merits does not become any less so because it was politically motivated.
The Department’s motivation, political or otherwise, will rarely if ever play a significant part in
our review. See Primrose Creek Watershed Assoc. v. DEP, EHB Docket No. 2011-135-L
(consolidated with 2011-136-L), slip op. at 6 (Opinion and Order, March 20, 2013); Perano v.
DEP, 2011 EHB 298, 316; Starr v. DEP, 2002 EHB 799, 810; Milco v. DEP, 2002 EHB 723,

726; Westtown Sewer Co. v. DER, 1992 EHB 979, 996.
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Financial Viability

St. Clair next argues that the Department should have stuck with its original view that the
permit should be denied because the landfill is going to fail. Had the Department conducted a
financial analysis, it would have seen that Blythe will be unable to obtain financing to build the
landfill, and even if it is able to obtain financing, the project will not yield an adequate return and
it will ultimately fail in St. Clair’s view. In contrast, Blythe Township has vigorously contended
from day one that the Department has no business getting into the Township’s business decision
to build and operate a C&D landfill.

The Department now interprets its environmental assessment regulation at 25 Code §
271.127 to preclude it from considering the commercial or financial viability of a proposed
landfill. (T. 943, 979-81; Ex. A-20 at 22-25.) It has come to believe that it has neither the
authority nor the expertise to delve into a landfill’s financing mechanisms and business plan to
determine whether developing the landfill is a good business decision or whether it will provide
a good return to its investors. As a result, the Department did not assess whether the BRADS
Landfill will be profitable and a good investment as part of its harm-benefits test.

Given the Department’s diametrically opposite interpretations of the same regulation,
there is no call for us to defer to any one of its interpretations. See Waste Mgmt. Disposal Servs.
of Pa. v. DEP, 2005 EHB 433, 460-62; Brunner v. DEP, 2004 EHB 684, 688, rev’'d on other
grounds, 869 A.2d 1172 (Pa. Cmwlth. 2005); Envtl. & Recycling Servs., Inc. v. DEP, 2002 EHB
461, 491; see also Tri-State Transfer Co. v. DEP, 722 A.2d 1129, 1134 (Pa. Cmwlth. 1999).
Nevertheless, we find the Department’s latest interpretation to be reasonable and consistent with
the regulatory language for several reasons. The regulatory language on its face does not

mandate or in our view contemplate a review of a landfill’s business plan. The pertinent case
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law does not suggest that a financial analysis is needed. See, e.g., Eagle Environmental v. DEP,
884 A.2d 867 (Pa. 2005); Berks County v. DEP, 894 A.2d 183 (Pa. Cmwlth. 2006). The
Department by its own admission has neither the resources nor the expertise to engage in such a
business analysis. (T. 972-73.) Such an analysis would take the Department far afield of its core
mission of protecting the environment. Protecting investors from the consequences of their own
bad decisions is not the Department’s responsibility. The Department should not be seen as in
any way endorsing any particular business venture based upon its profitability.

It is worth looking at the sorts of harms that are specifically addressed in the regulations
regarding permit applications and landfill operations when considering what harms should be
considered as part of the harms-benefits analysis. Those regulations require such things as an
operations plan, access control plan, litter control plan, and a soil erosion and sedimentation
control plan. 25 Pa. Code §§ 277.132, 277.135, 277.137, and 277.151. The regulations do not
require an applicant to submit a business plan, a financing strategy, pro formas, a profitability
analysis, or anything of that nature. There is nothing anywhere in the regulations that supports a
notion that the Department should act as an investment analyst.

If St. Clair’s fear that Blythe Township will not be able to obtain financing is realized,
there will be no landfill and no harms or benefits. If St. Clair’s even more speculative fear is
realized and the landfill is financed but proves to be commercially unsuccessful, regulatory
required financial assurances are in place to ensure that the landfill is properly closed and
maintained post-closure. (T.1015.) See 25 Pa. Code §§ 271.331, 271.332, 271.341, 271.342. See
also 25 Pa. Code §§ 271.371—271.379, 271.381—271.397 (insurance requirements).

We are left to wonder why St. Clair is so concerned about whether Blythe Township will

suffer economic harms. Not a single elected representative of St. Clair testified at the hearing to
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explain the basis for this concern about another municipality’s financial affairs. St. Clair alleges
without any credible support that a financial collapse of the landfill would hurt its own citizens,
but it never explains how or why. Such a threat of harm is conjectural at best. In contrast, not a
single citizen of Blythe Township came forward at any point during the permit review or appeal
process in opposition to the project. (T. 919, 987-88.) St. Clair obviously has legitimate
concerns regarding the other effects the landfill might have on its own citizens related to the
environmental and public safety impacts of the project, and that is where the focus in a
proceeding such as this should be. Instead, this case was dominated by business experts
variously opining at length about construction costs, personnel expenses, pro formas, non-
recourse municipal bonds, amortization schedules, and the like.

If the Department cannot and should not be passing judgment on the landfill’s business
plan, it follows that it has no way of knowing whether the landfill will generate any profits or
any return to its investors. Without a full-scale analysis, the Department simply cannot know
whether the landfill will be profitable or not. The Department needs to be all in or all out on the
financial issue; it should not be making rough guesses about profits or losses.

In something of a retrenchment, St. Clair says in its reply brief that it is not contending
that the Department should evaluate a detailed business plan for every proposed landfill. In its
view, only cases in which the potential for harm is “obvious” require such an evaluation. We
disagree. It is either appropriate for the Department to delve into landfills’ business plans or it is
not. The Department cannot know that the alleged harm is “obvious” unless it conducts a
meaningful review. Similarly, the Department is wrong when it argues that it is obvious that a

landfill will be successful because it costs a lot of money to apply for a landfill permit.
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If the Department is not in a position to speculate on the landfill’s financing or
profitability, it necessarily is not in a position to speculate on the hypothetical consequences that
would follow from a hypothetical loss. Therefore, it was entirely appropriate for the Department
to reverse its earlier course in this case and conclude that such hypothetical impacts need not be
included in the environmental assessment.

Having concluded that the potential losses from the landfill are not properly considered,
the Department inexplicably went on to consider the equally speculative profits from the landfill
to be a “limited benefit.” (Ex. A-6.) Similarly, Blythe Township, having vehemently argued that
the Department should not consider potential losses, argues that it was acceptable for the
Department to consider potential profits. These positions make no sense to us. The Department
cannot at once say that the potential losses from an unsuccessful project are not to be considered
because the Department cannot analyze the project’s business plan, and also say that the
potential profits can be considered. If the Department cannot pass judgment on the project’s
financing, business plan, or projected revenues, it has no rational basis for speculating on profits
or losses. The Department simply does not know whether there will be profits or losses, so it
erred when it concluded that potential profits are a “limited benefit.”

Thus, potential profits should be taken out of the equation as well as potential losses. The
Department acknowledged that this change would not alter the final result of the balancing
exercise. (T. 1009-10.) A remand for further consideration based on this change is not
necessary. The financial benefits of the project have not and should not play a significant role in
the final analysis. As Tracey McGurk, the Department’s Facilities Supervisor, quite aptly
testified,

When we do a phase one environmental review, we look at the
known and potential harms of the project and their mitigation
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measures and the benefits of the project, individually and
collectively. Although the various staff is doing reviews of the
different portions simultaneously, our main goal is to ensure that
the harms are adequately mitigated.
If we don’t believe that they’ve been adequately mitigated, we’re
not likely to move forward with the balancing of the harms and
benefits because that’s the Department’s main concern is that the
harms are adequately mitigated to protect the public health, safety,
and the environment.

(T. 922))

Traffic

St. Clair complains that the Department failed to give due weight to the traffic impacts
associated with the new landfill in the harms-benefits balancing. It criticizes both the
methodology and the conclusions of Blythe Township’s Traffic Impact Study, which was the
primary source for the Department’s conclusion that the harm caused by the increased truck
traffic associated with the landfill either individually or in combination with other harms was not
a reason to deny the landfill permit.

In assessing the effects of a proposed landfill on traffic as part of the environmental
assessment review, the Department needs to consider whether the surrounding roadway
infrastructure will support the operation. Dauphin Meadows v. DEP, 2003 EHB 163, 168-69;
Korgeski v. DEP, 1991 EHB 935, 949. Throughout this evaluation process, “the Department’s
function is not to regulate the use of highways; it is to determine whether a proposed operation
can be safely located at a particular site.” Dauphin Meadows, 2003 EHB at 169. The
Department does not stand in the shoes of the Pennsylvania Department of Transportation
(“PennDOT™). Traffic issues only come into play in reviewing an application for a landfill

permit because the Department considers increased traffic associated with a landfill to be one

type of harm to be evaluated as part of the harms-benefits test. Certain mitigation measures,
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such as adjusting waste volumes or operating hours, or implementing road improvements or
access restrictions, may be appropriate to reduce any residual harm associated with increased
traffic, but there are no specific standards in the waste regulations that must be met, and the
Department’s authority to effectively regulate traffic as part of the landfill permitting process is
limited. See id.; Empire Sanitary Landfill v. DEP, 1992 EHB 848, 872-73.

In challenging the Department’s conclusion regarding the harms-benefits balancing test,
it is not sufficient to simply have a different opinion about how the balancing could have been
done; rather, the appellant must show that the Department acted unreasonably or violated the law
in deciding the result of the harms-benefits balance. Exeter Citizens Action Comm., Inc. v. DEP,
2005 EHB 306, 328. Additionally, it is important to note that 25 Pa. Code § 271.127(¢c) does not
require that a landfill cause no harm. Id. at 330.

There are two designated approach routes to the BRADS Landfill that are evaluated in
the traffic study. Approach Route 1 begins at the Mahanoy City exit on Interstate 81, continues
west on Pennsylvania Route 54, then southwest on Morea Road, southwest on Burma Road, and
ends at the landfill. Approach Route 2 begins at the intersection of Pennsylvania Route 61 and
Hancock Street, runs east through the Borough of St. Clair along Hancock Street, which becomes
Burma Road upon entering East Norwegian Township, continues northeast on Burma Road, and
ends at the landfill. All traffic to and from the landfill must follow either Approach Route 1 or
Approach Route 2. St. Clair is concerned with both routes. As with every other aspect of its
presentation, St. Clair does little to propose any solutions or additional mitigation measures;
rather, it argues that the landfill should not be permitted because the traffic impacts collectively

make this site a poor location for a landfill.
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Before turning to St. Clair’s specific concerns regarding the approach routes, and in order
to keep things in perspective, we start by noting that the number of trucks larger than a pickup
truck traveling to or from the landfill that can be expected on a day that the landfill is operating
at its maximum capacity is 110 trucks. (T. 499; Ex. B-58.) Only a very small percentage of these
trucks will pass through the Borough of St. Clair itself due to the weight restriction on part of
that route that precludes vehicles weighing more than ten tons. (T. 281-82, 344-49, 501, 720-21.)
The landfill will obviously not operate at its maximum permitted capacity on most days. The
traffic counts conducted by Robert Richardson, P.E., Blythe Township’s well-qualified traffic
engineer, showed that the average volume of traffic traveling through St. Clair was around 1,500
vehicles per day, 30 of which were vehicles larger than a pickup truck. (T. 710, 755.) Even in
the unlikely worst case scenario, the number of truck trips that would be added to the existing
trips in St. Clair is not enough to give us pause in terms of the traffic impact, and it is certainly
not enough to warrant denial of the permit.

St. Clair complains that Blythe Township failed to add trucks hauling leachate away from
the landfill to the total anticipated trips in its traffic study. St. Clair does not explain why this
should make a difference. Mr. Richardson acknowledged that the traffic study did not account
for these trips. (T. 740-41.) However, the six or seven loaded truck trips a week resulting from
leachate transportation (see Ex. B-12, B-14 [2,000,000 gallons per year / 6,000 gallons per truck
/ 52 weeks].) are not significant enough to render the conclusions set forth in Blythe Township’s
traffic study fatally flawed. Further, as mentioned above, the traffic study accounts for traffic
trips as if the landfill were operating at capacity. The leachate truck trips do not significantly

affect the conclusions of the traffic study and do not warrant the denial of the permit.
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St. Clair next contends that Blythe Township’s traffic counts are inaccurate because they
were conducted in November. Brian Baldwin, P.E., St. Clair’s municipal engineer, argued that
traffic counts in November would not account for the increase in traffic that occurs during the
summer while Mountain Valley Golf Course and Locust Lake are being used for recreation and
tourism. (T. 295-96, 327-28, 341.) Although St. Clair fails to fully develop its argument, it
suggests that the increase in summer traffic would change the base assumptions in Blythe
Township’s traffic study. Consequently, so it seems, when accounting for greater summer traffic
on Burma Road and adding the anticipated traffic from the landfill, there could be deficient
levels of service on Burma Road.> However, St. Clair did not conduct its own traffic counts to
contradict those provided by Richardson. (T. 327.) St. Clair provided nothing more than the
unsupported testimony of Mr. Baldwin that there is more traffic along Burma Road during the
summer. At the same time, Richardson competently rebutted St. Clair’s claims. He credibly
argued that seasonal variations in traffic patterns do not produce enough of a difference to
significantly change the numbers in traffic counts. (T. 706-07.) He posited that few things short
of the increase in summer traffic resulting from a large amusement park would cause such a
dramatic seasonal increase of traffic to undermine the integrity of the counts in a traffic study.
(d.)

St. Clair also raises a concern over the traffic impacts from a potential residential
development in the area of the Mountain Valley Golf Course. Again, although not fully
developed, this concern seems to be that the traffic resulting from this development in

combination with the existing traffic and the anticipated traffic from the landfill will overwhelm

3 Level of service is a metric used by traffic engineers to determine whether a proposed activity will have
an impact on the roads, causing delays or unsafe conditions. Levels of service are graded A through F,
with A being the best and F the worst, characterized by significant delays and unsafe conditions. (See
Richardson at T. 731-32; Ex. B-28 at 10-11.)
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the roadways and cause deficient levels of service. This argument is without merit. Blythe
Township should not have to plan for things that may or may not happen. Regardless,
Richardson performed an additional analysis of the traffic associated with this potential
development, accounting for 200 residential units. (Ex. B-30.) He determined that this
development would not cause deficient levels of service, or require a traffic signal or any turn
lanes at the intersection of Burma Road and SR 1011. (Ex. B-29.) He testified that even with
this development levels of service would remain at level B or better. (T. 732-33.) Therefore,
even if the development does come to fruition, Burma Road will not be negatively impacted in
terms of traffic.

Thus, with all of the above stated, there will not be a dramatic increase in total truck
traffic as a result of the landfill. Any impacts will be commensurately muted. It is also worth
adding that the landfill is being sited in the heart of an area that has been heavily mined
historically, with all the heavy truck traffic that is typically associated with mining. (T. 445-46,
465-66, 614-16.) The landfill trucks will not be a significant new impact to this area.

Turning to the designated approach routes themselves, although St. Clair’s particular
interest is with Approach Route 2, which runs directly through the Borough, it has raised some
concerns with Approach Route 1 as well, even though that route is completely outside the
Borough. St. Clair argues that the pavement on Burma Road is substandard, that the pavement
will not be able to support the truck traffic that the landfill will bring, and that the truck traffic
will cause accelerated pavement deterioration. However, Mr. Richardson testified that he was
not aware of any reports that deemed the pavement substandard on Burma Road. (T. 766.)

Likewise, St. Clair did not produce any reports from PennDOT, or any other evidence, indicating
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the pavement is substandard.* Richardson went on to say that he did not believe that the truck
traffic from the landfill would have any negative impact on the pavement structure beyond the
regular wear and tear that normally occurs on roadways. (Id.) Further, upon reviewing Blythe
Township’s traffic study in conjunction with its application for a hjghway occupancy permit,
PennDOT requested that Blythe Township provide the “existing and proposed pavement
structure (materials and depths)” for Burma Road. (Ex. A-1, vol. 4, attach. 23.) Richardson’s
firm, Traffic Planning and Design, Inc., then supplied PennDOT with that information and
PennDOT subsequently approved Blythe Township’s traffic study and issued the highway
occupancy permit. St. Clair produced nothing to suggest that PennDOT’s review was flawed or
that Mr. Richardson’s opinion is incorrect.

St. Clair also expresses concern over the curving path of Burma Road along Approach
Route 1. However, this concern has been adequately addressed. PennDOT expressed a similar
concern about the curvature of Burma Road when it reviewed Blythe Township’s traffic study.
PennDOT sent a letter to Traffic Planning and Design in which it commented, “This section of
SR 1006 [Burma Road] has many sharp horizontal curves. [PennDOT] will require an analysis
of the existing curves southbound from [-81 to the proposed site to determine whether pavement
widening is necessary to facilitate the safe movement of WB-62 tractor trailers.” (Ex. A-1, vol. 4,
attach. 23.) Traffic Planning and Design responded by stating that the road is appropriately
marked by advisory speed limits, warnings of approaching curves, and guiderails, and that there
is no evidence of opposing lane encroachment on southbound Burma Road or rutting along the

shoulder. (/d.) PennDOT then approved the traffic study without further comment. St. Clair

* The applicable regulation at 25 Pa. Code § 271.127(g) encourages the Department to consult with other
agencies with appropriate expertise, which in the case of traffic is PennDOT. The Department did so in
this case. PennDOT was actively engaged in reviewing the landfill’s traffic impacts, particularly in
reviewing and providing comments on Blythe Township’s traffic study. (Ex. A-1, vol. 4, attach. 23.)
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produced nothing that credibly contravenes Richardson’s response or PennDOT’s analysis, or
suggests either was inadequate.

St. Clair expressed a concern over the adequacy of the landfill’s parking staging area, but
the concern is unfounded. Mr. Baldwin testified about a lack of detail in the permit application
on whether the staging area would be large enough to accommodate numerous tractor-trailer
trucks and ensure that they would not back up onto Burma Road. (T. 408.) However, Richard
Bodner, P.E., Blythe Township’s highly qualified landfill engineer, credibly stated that the
staging area is adequate, especially considering the relatively small size of the landfill operation.
(T. 510-12.) The staging area will be wide enough to accommodate three tractor trailers side-by-
side and it will be long enough for trucks to line up behind the first three trucks. (T. 511, 579.)
Further, Mr. Bodner stated that it would be a rare occurrence that trucks would even need to
queue before passing through the scales at the landfill. (T. 511.) In sum, there is nothing about
Approach Route 1 or the staging area that gives us pause regarding the Department’s decision to
permit the BRADS landfill.

Not surprisingly, St. Clair’s greater concern is with Approach Route 2. Approach Route
2 runs directly through the center of St. Clair on Hancock Street before it becomes Burma Road
upon exiting the Borough. Residential properties, a number of churches, schools, and the St.
Clair business district are within that immediate area. Although we sympathize with St. Clair’s
concerns, we do not agree that they provide a reasonable basis for overturning the Department’s
harms-benefits analysis or denying the landfill a permit.

St. Clair’s first concern relates to the slope of Burma Road, particularly with respect to
those vehicles that will be leaving the landfill and descending the slope into the Borough.

However, there are no restrictions barring any vehicles from using Burma Road, and currently
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trucks of all sizes, comparable to those that the landfill expects to receive, use the road. (T. 724.)
Additionally, Mr. Richardson credibly concluded that there were no undue safety concerns
arising from curvature, grades, lane width, or sight distances along Burma Road. (T. 750.)

St. Clair’s second concern is that a portion of Hancock Street along Approach Route 2 is
posted with a ten-ton weight restriction, which according to St. Clair, will impact the ability of
trucks to use that route. St. Clair’s fear is that trucks going in that direction will either violate the
weight limit or used unapproved routes through the Borough. At the risk of stating the obvious,
the landfill permit does not authorize any truck to violate the weight restriction. Just as truck
drivers must stop at stop signs and obey speed limits, they must comply with weight restrictions.
As Blythe Township stated in response to the Department in a revised application:

To the extent there are other traffic restrictions on area roadways,

whether those be St. Clair’s 10-ton weight restriction on a portion

of West Hancock Street, the traffic signal on Route 61 in

Pottsville, or even the 65 mph speed limit on I-81 as it passes

through the area, Blythe anticipates that these traffic rules will be

enforced by the local and state police as jurisdiction applies.
(Ex. A-1, vol. 4 at 37.) Only vehicles weighing less than ten tons, loaded or unloaded, may use
the weight-restricted section of Hancock Street, regardless of the existence of the permit. Since
there are only two approved routes to the landfill, and the permit was issued with that
understanding, any truck going to or from the landfill that cannot lawfully use Approach Route 2
will need to use Approach Route 1. (T. 281-82, 344-49, 501-02, 590, 593, 708, 720-21, 773; Ex.
B-29.)

St. Clair complains that Blythe Township will not be able to effectively control the
vehicles that patronize the landfill and the routes they use, which includes preventing trucks

weighing more than ten tons from using Approach Route 2. It is true that there is only so much

that a landfill can do to enforce its rules regarding approach routes. Nevertheless, the
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Department reasonably found that Blythe Township has done just about all that can be done in
this regard. Blythe Township prepared a Transportation Compliance Plan (“TCP”) that outlines
measures the Township will take to control the traffic traveling to and from the landfill. The
permit requires implementation of the TCP at Permit Condition No. 34(f). (Ex. A-7; T. 349-50,
503.) The landfill will distribute the plan to the owners and operators of waste transportation
vehicles that deliver waste to the facility and to all new customers upon their first visit. (Ex. B-
59.) Based upon our review of the testimony and the permit application as a whole (which is
incorporated into the permit itself (T. 996)), the landfill will ensure as part of its compliance plan
that only vehicles capable of lawfully using Approach Route 2 will use that route. (T. 281-82,
344-49, 501-02, 590, 593, 708, 720-21, 773; Ex. A-1, B-29.)

Drivers who violate the TCP will be subject to penalties, such as being directed to wait in
detention areas or even being banned from further use of the facility. (T. 502.) Citizens will be
encouraged to contact the landfill to report any suspected violations. Importantly, the TCP will
be re-evaluated quarterly to assess whether it is effectively mitigating the traffic harm. (Ex. B-
59.) This regular interval for reassessment will allow the landfill to amend its plan to respond to
any issues of noncompliance and any concerns raised by members of the surrounding
communities affected by landfill traffic.

An important enforcement aspect in addition to the TCP is that the landfill will be staffed
with a traffic compliance officer, who according to Mr. Bodner, will

be out there seeing where the trucks are going, where they're
coming from and are they doing what they're supposed to do in
terms of such things as what route are they using.

Are they arriving at the site earlier than they're supposed to? Are
they parking off the exit ramp of Route 81 at 4:00 in the morning?

Those are the kinds of things that the traffic compliance officer is
keeping an eye on.
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(T. 546-47.)

Finally, St, Clair contends that it will suffer harm because it will have to bear the costs
associated with a traffic signal retiming at Hancock Street and Route 61 that is encompassed in
Blythe Township’s traffic study and highway occupancy permit. However, St. Clair presented
no credible evidence that it would need to pay for the signal retiming. Former Borough Council
member John Shandor stated that he believed the retiming would cost $40,000 and that
PennDOT would require the Borough to make improvements to the curbs at that intersection in
conjunction with the retiming. (T. 443.) Mr. Richardson testified that since the signal retiming is
part of Blythe’s highway occupancy permit issued by PennDOT, Blythe will bear the expense of
the signal retiming if it has not been completed already. (T. 728, 769-70.) Further, Richardson
stated that he has never experienced PennDOT imposing a requirement to improve curbs at an
intersection during a signal retiming in his 24 years of experience in the field. (T. 728.)

St. Clair has produced very little evidence establishing that it will suffer tangible harm
from traffic associated with the landfill, that the Department did not give due weight to the traffic
impact in its harms-benefits analysis, or that the Department was unreasonable in granting the
permit because of traffic concerns. A new landfill will always produce additional traffic and in
the Department’s view there will be some harm associated with that traffic. In this case Blythe
Township has taken appropriate measures to ensure that this harm has been properly mitigated
and controlled. St. Clair’s traffic concerns do not themselves or in combination with any other
harms warrant the denial of the permit.

Other Harms
St. Clair next argues that the Department failed in its environmental assessment to give

due weight to the allegedly adverse visual impact of the landfill. St. Clair complains that the
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landfill’s profile will mar the landscape to such an extent that the permit should have been
denied. Although Blythe Township’s mitigation plan calls for trees to be planted along Burma
Road to offer some screening for persons driving by the site, St. Clair complains that the
screening vegetation will do little to hide the site, and in fact, is inconsistent with another facet of
the permit (as well as the highway occupancy permit), which requires the landfill to clear
vegetation to allow for proper sight distance on the road. As with its other arguments, nothing
short of a permit denial will satisfy St. Clair.

The Department’s view is that there will be some harm, but it is a limited harm that was
given due weight in its balancing. It says that the landfill has some flexibility regarding roadside
planting to reduce the visual impact without compromising highway safety. Blythe Township
does not dispute the harm but says it is “negligible” and “inconsequential.”

We find that the Department accorded proper weight to the visual impact of the landfill.
Initially, it must be remembered that the site in its current condition is not a greenfield site. It is
a heavily scarred, unreclaimed mine site. St. Clair says that, but for the landfill, the BRADS site
might have been reclaimed by the Department’s Bureau of Abandoned Mine Reclamation, but
the Department correctly responds that it is not charged with comparing the landfill to what
might have been.

Even when it is completed the landfill will not be visible from downtown St. Clair. (T.
498.) The landfill is largely shielded from view by an interceding ridgeline. The top of the fill
will only be seen from a couple of relatively high points at the edges of the Borough. Although
there will be limited screening along Burma Road, we do not view it as a major imposition if
travelers on the road are forced to suffer a brief look at the landfill instead of the abandoned mine

site that exists there now for a few seconds as they pass by. The landfill has reasonably been
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afforded some flexibility in coordinating the need to maintain proper sight distances along the
road with the desirability of providing some vegetative screening to minimize the visual impact
of the landfill. (T. 727, 946.)

The only testimony cited by St. Clair regarding the visual impact of the landfill was that
of John Shandor, a former Borough Council member. (T. 451-52.) The opinion of this one
individual that the landfill will offend his personal aestheticism is insufficient to overcome the
Department’s finding that the visual impact of the landfill is a limited harm that neither
individually nor in combination with other harms justifies denial of the permit.

Although St. Clair has somewhat in passing asserted that the landfill will result in a
reduction of residential property values, it presented absolutely no evidence to support that
contention. Instead, it makes the curious argument that Blythe Township must prove that there
will not be a reduction in property values. Blythe Township has no such obligation. The burden
of proof at all times rests with St. Clair. Exeter Citizens Action Comm., Inc. v. DEP, 2002 EHB
at 327-28. In any event, we have not been presented with any testimony, expert or otherwise,
that property values will go down in the vicinity of this landfill. In fact, there are no homes
within one mile of the BRADS site and no occupied dwellings on Burma Road between the site
and its connection with Morea Road south of Mahanoy City.

Next, Mr. Shandor testified that he is personally concerned that the landfill’s presence
approximately two miles away from the Borough will quell economic development that might
otherwise have expanded eastward from the Borough toward the landfill. The Department did
not consider this perceived threat to future eastward economic expansion as part of its review.
St. Clair has failed to show that the Department should have done so. St. Clair presented no

credible proof or expert opinion to support Shandor’s personal, unsubstantiated fear. No
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developer, for example, testified that it no longer intends to move forward with a particular
project because of the landfill. There was no other evidence that any project that is currently
planned and actively pursued has been scrapped in the area in question as a result of the permit
issuance. Even Mr. Shandor is not aware of any actual expansion plans. (T. 455-56.)

St. Clair complains that its police and fire departments will be required to respond
without compensation to emergencies associated with landfill operations. This complaint is
difficult to accept given St. Clair’s refusal to accept the offer of actual revenues made by the
landfill. (T. 463.) In any event, St. Clair failed to show that it will not in fact be compensated for
services that it may on rare occasions be required to provide. The cost of providing emergency
services to a commercial facility is often billed to that facility. (T. 936; Ex. A-6.) In any event,
most on-site problems are handled on site by landfill personnel without the need to involve local
first-responders. (T. 938.) Although St. Clair listed police and fire officials as witnesses in its
prehearing memorandum, it did not call any of them to testify. It offered no other proof of an
undue impact on its first-responders as a result of the landfill being built.

In summary, we do not agree with St. Clair’s objections to the Department’s
environmental assessment, with the exception that the Department should not have considered
potential profits to be a “limited benefit.” As discussed in detail below, however, errors in the
Department’s Phase II review will require further analysis. Following a completion of those
analyses, the Department will need to confirm that there is no need to revise its Phase I
conclusion.

Phase II: Technical Review
St. Clair also takes issue with certain aspects of the Department’s technical review.

Three of those objections are valid and require a remand.
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Mine Subsidence

St. Clair argues that the permit fails to adequately address potential impacts from
abandoned underground coal mines that underlie portions of the site. It cites 25 Pa. Code §
271.201, which provides:

A permit application will not be approved unless the applicant
affirmatively demonstrates that the following conditions are met:

(6) When the potential for mine subsidence exists, subsidence will

not endanger or lessen the ability of the proposed facility to

operate in a manner that is consistent with the act, the

environmental protection acts and this title, and will not cause the

proposed operation to endanger the environment or public health,

safety or welfare.
Similarly, 25 Pa. Code § 277.120(a)(2) provides that, if the proposed permit area or adjacent area
overlie existing workings of an underground mine, the applicant shall submit sufficient
information to evaluate the potential for mine subsidence, including maps and plans showing
previous mining operations underlying the proposed facility, and an investigation addressing the
probability and potential impacts for future subsidence.

Apparently, whatever potential for subsidence exists under Cells 1, 2, and 3 of the six-
cell landfill has been addressed to everyone’s satisfaction. St. Clair’s concern is related to Cell
4. The parties do not disagree that “the potential for mine subsidence exists” under Cell 4. The
potential has been acknowledged by both Blythe Township and the Department. (T. 859-60,
869.) In fact, there is no dispute that a plan to address this potential subsidence needs to be
submitted and approved. Subsidence is a serious concern because it poses a threat to the

landfill’s liner, which is what prevents the groundwater from being contaminated by leachate. (T.

869.)
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The criticism raised by St. Clair is that the Department has approved the permit without
first requiring Blythe Township to “affirmatively demonstrate” that subsidence under that
portion of the landfill will not endanger or lessen the ability of the landfill to operate in a manner
that is consistent with applicable legal requirements and will not cause the landfill to endanger
the environment or public health, safety or welfare. St. Clair is correct. Rather than require
Blythe Township to affirmatively demonstrate that no threat of harm exists from mine
subsidence under Cell 4 before issuing the permit, the Department issued the permit with Permit
Condition No. 34(h), which says: “Prior to Cell 4 construction the operator shall have a mine
subsidence plan approved by the Department and successfully implemented to the Department’s
satisfaction.” This is unacceptable. The Department cannot consistent with the dictates of 25 Pa.
Code §§ 271.201 and 277.120 defer the important determination that mine subsidence will not
endanger or lessen the landfill’s ability to operate safely and in compliance with the law. The
Department must make that determination before it issues the permit.

This case is reminiscent of Jefferson County Commissioners v. DEP, 2002 EHB 132,
aff’'d, 819 A.2d 604 (Pa. Cmwlth. 2003). In that case, the Department issued a landfill permit
with a condition deferring submission of a bird hazard mitigation plan until some indeterminate
time “prior to accepting waste at the landfill.” Jefferson Cnty. Comm’rs v. DEP, 2002 EHB at
163. The Board held it was an error not to require approval of the plan prior to permit issuance,
quoting our Adjudication in a related case, Jefferson County Commissioners v. DEP, 1996 EHB
997, 1002, that “the Department must determine whether or not a permit applicant can mitigate a
potential nuisance before it issues the permit.” (Emphasis in original). Similarly, we held in New
Hanover Township v. DEP, 1996 EHB 668, that, although the Department has power under the

Solid Waste Management Act to place conditions in a landfill permit, that power may not be
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used to contravene statutory and regulatory requirements. Speculation on the Department’s part
in the Jefferson County case that the problem “could be successfully mitigated to an acceptable
degree of harm to public safety” was held not to be an adequate substitute for compliance with
the regulation. 2002 EHB at 188.

If the Department had a legitimate reason for deferring the regulatorily required
subsidence plan review in this case, we were not told what the reason might be. The Department
tells us that landfills are often built over old mine workings without any problems. That is, of
course, true, but it misses the point. The Department has acknowledged the potential for a
subsidence problem at this site and gone so far as to require that a plan be prepared and approved
to address this acknowledged concern before the landfill extends to the potentially problematic
area. What the Department fails to explain is why it decided to defer this important
determination until after issuing the permit when 25 Pa. Code § 271.201 clearly says that the
analysis must be performed or “[a] permit application will not be approved.”

The Department may have been acting in conformance with a settlement agreement it
reached with Blythe Township folloWing the 2008 permit denial. Prior to that settlement, the
Department in its 2008 denial cited the unknown subsidence potential of Cell 4 as a major reason
for the permit denial:

[TThe application made assumptions about the collapsed state of
known mine passages under Cell 4, but did not verify the actual
state of the collapse of these mine passages through direct borehole
investigations. BRADS has indicated they will not verify the
conditions of the mines through direct field investigations until
after the permit is issued. The subsidence evaluation for Cell 4 has
calculated that absent any mitigation measures, the deep-mined
coal vein may have the potential to produce mine subsidence at
levels that would impact the integrity of the design for Cell 4.
BRADS has proposed to mitigate the subsidence effects by

conducting flushing of the mine voids, based on the assumption
that conditions in the mine passages match the assumptions made
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in the worst case scenario they used to calculate the amount of
potential mine subsidence.

Without investigations verifying actual field conditions of the mine
voids in Cell 4, the Department cannot conclude that void flushing
will be adequate to minimize the potential for mine subsidence.
Absent a viable plan to lessen the potential for subsidence, the
application fails to meet 25 PA Code §277.120 (Mineral deposits
information). Title 25 PA Code §271.201 (Criteria for permit
issuance or denial) prohibits the Department from issuing a permit
when the potential for mine subsidence exists and could endanger
or lessen the ability of the proposed facility to operate in a manner
that is consistent with the act, the environmental protection acts,
and Title 25 and could cause the proposed operation to endanger
the environment or public health, safety or welfare. BRADS has
not shown that Cell 4 area is suitable for permitting purposes.

(Ex. A-2 at5.)
Following the 2008 permit denial, the settlement agreement provided:

Blythe Township has submitted information to evaluate the
potential for mine subsidence damage to the facility. Blythe
Township has committed to perform any necessary mitigation to
the underground mine conditions to reduce the potential for mine
subsidence impact to the site prior to the construction of Cell 4,
should a waste management permit be issued to Blythe Township.

(Ex. B-2,96.)

This language only adds to the mystery. If the necessary information has been submitted,
why does the permit still ask for a plan? Why defer review of that plan? In any event, the
Department cannot agree to disregard a regulatory requirement in a settlement agreement.
Blythe Township has done nothing more than “commit” to doing what it is required to do by law
anyway. A “commitment to perform any necessary mitigation” is not a proper substitute for
ensuring in the first place that mitigation is possible.

Blythe Township cites Environmental & Recycling Services, Inc. v. DEP, 2007 EHB 568,
in support of its contention that sufficient information was submitted for the Department to

evaluate the potential for mine subsidence damage. However, in that case, a plan was submitted
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and fully evaluated and the parties disagreed about the implications of the findings. Here, in
contrast, it is undisputed that additional investigation and analysis is required, so the parties are
not yet at the point where there are any findings to be debated.

We are not in a position to assess in the first instance whether the potential for subsidence
can be adequately ameliorated. Blythe Township’s primary subsidence expert was not presented
as a witness. The testimony of the Township’s other witnesses on the issue was based largely on
hearsay, some of which is not particularly credible. (T. 517, 567, 858, 870.) A proper review
must be done in the first instance by the Department.

We cannot conclude that the Department’s decision to defer resolution of this obligation
constitutes harmless error. The permit as written allows the Department to at some
indeterminate time in the future quietly act on the subsidence plan in a way that will not be
readily subject to public notice and comment. No one other than the Department and the
permittee is likely to know about it. This approach is inconsistent with the transparent review of
permits that is mandated by applicable law. See, e.g., 25 Pa. Code § 271.5.

Furthermore, there will be a significant disincentive to disapprove the landfill’s
subsidence plan months or years after the landfill has been in operation. This is why the
regulation requires that the analysis be performed now, before the decision changes from a
determination that the landfill may be built to a determination that an existing landfill’s
operations should be terminated, employees should be laid off, investors’ expectations should be
frustrated, and closure costs should be incurred. That is neither legal nor fair.

The Department’s conclusions regarding the subsidence plan could have a ripple effect
on other components of the application, especially and most obviously if it finds that adequate

mitigation is not possible. Its findings may also affect its conclusions regarding the relative
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harms and benefits of the project. On remand the Department should take these things into
account.
Identity of the Permittee

St. Clair points out that the permit in this appeal was issued to “Blythe Recycling and
Demolition Site (aka BRADS),” which is not a legally recognized “person.” As such, it argues
that issuing the permit to BRADS was a violation of 25 Pa. Code § 271.201, which provides:

A permit application will not be approved unless the applicant
affirmatively demonstrates that the following conditions are met:

(1) For a disposal or processing permit, each of the entities that is
the permit applicant, an owner of the facility or a part thereof, an
operator of the facility, or a related party to one or more of the
foregoing entities, is one of the following: a natural person; a
partnership; a corporation; a municipality of this Commonwealth; a
municipal authority or joint municipal authority established under
the laws of the Commonwealth; an agency of the Commonwealth;
the Commonwealth; an agency of the Federal Government; or the
Federal Government.

St. Clair is correct. BRADS is not one of these approved entities, and, therefore, the
permit was issued unlawfully. Blythe Township was the applicant and should have been named
as the permittee. (T. 1013.) The Department erred by issuing the permit to BRADS. There must
be no doubt about the identity of a landfill permittee, and that permittee must be a legal entity as
described in the regulations. The error is harmless in the sense that the Department knew that
Blythe Township was the proper permittee and evaluated the application with that in mind. (T.
1013; Ex. B-20.) Nevertheless, the error must be corrected on remand.

In a somewhat similar vein, St. Clair argues in a few short paragraphs that “the permit
issuance unlawfully gives FKV, a private entity, authority to make management decisions

concerning landfill operation, unreasonably limiting Blythe’s authority, as permittee, to make

such decisions.” (St. Clair Brief at 41.) The permit issuance, however, does no such thing.
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Blythe Township as the permittee must itself comply and ensure compliance by others with the
terms and conditions of the permit and the applicable regulations, regardless of the terms of any
contract between Blythe and FKV. 35 P.S. § 6018.610(4). Blythe Township cannot contract
away those responsibilities. By the same token, the permit creates no rights, liabilities, or
obligations on the part of FKV. The Township’s contractual obligation to work with FKV does
not override, and is not inconsistent with, its duty to comply with the law. St. Clair has not
referred us to any legal authority that prevents Blythe Township from entering into an agreement
with FKV to provide the technical and financial expertise necessary to design, permit, and
operate the landfill. We would expect any municipality without its own in-house expertise in
waste management to do the same.
Groundwater Contamination

St. Clair, exclusively through the testimony of its municipal engineer, Mr. Baldwin,
raised the concern that the landfill will contaminate groundwater, and that such contamination
could in turn lead to contamination of the Wolf Creek Reservoir, a public drinking water source
located about one mile from the landfill site, and the Silver Creek Reservoir, located about a mile
and a quarter from the site. Mr. Baldwin, although qualified to testify as an expert in some areas
such as traffic issues, is only marginally qualified at best to testify regarding hydrology,
hydrogeology, and water pollution issues. He admittedly conducted no meaningful investigation
regarding water issues. His testimony on water issues was limited to the observation that the
reservoirs are close to the landfill, that the reservoirs are fed by groundwater, and that there are
springs at the landfill site. He offered no opinion that there is, in fact, a hydrogeological

connection between the landfill site and the reservoirs.
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Expert opinions regarding increased risk and the likelihood of something occurring are
routinely admitted by the Board; however, they must do more than describe mere possibilities.
Blythe Twp. v. DEP, 2011 EHB 433, 436 (citing Merchant v. WCAB, 758 A.2d 762 (Pa. Cmwilth.
2000)). Speaking more generally, we have held that appellants may not simply raise an issue and
then speculate that all types of unforeseen calamities may occur. Shuey v. DEP, 2005 EHB 657,
711. Making unfounded accusations does nothing more than waste the time and resources of the
parties and the Board. Mr. Baldwin’s opinions at best describe mere possibilities, and they are
not supported by credible scientific experience, training, investigation, or fact.

In contrast to Mr. Baldwin’s unsupported suppositions, Robert Hershey, P.G., an
eminently qualified hydrogeologist, credibly testified on behalf of the Township that there is no
realistic opportunity for surface water or groundwater to move from the BRADS site to either the
Wolf Creek Reservoir or Silver Creek Reservoir. (T. 839-50.)

Although there is no credible evidence of any threat to the reservoirs, contamination of
any groundwater, even if it does not reach the reservoirs, is not acceptable and must be
prevented. 25 Pa. Code § 277.161. The most likely way that contamination may occur, however,
is if the landfill’s state-of-the-art liner or leachate control systems fail. (T. 506, 565, 569, 587-88,
846.) Richard Bodner credibly testified that, assuming the aforementioned mine subsidence
issue is properly addressed, such a failure is highly unlikely. (T. 569.) Furthermore, the permit
requires Blythe to construct a fairly elaborate groundwater monitoring system, which will
function to monitor upgradient and downgradient groundwater conditions. (Ex. A-7 at 22.) St.
Clair has not given us any reason other than the unresolved subsidence issue to question
Bodner’s testimony or otherwise conclude that there is any credible threat of groundwater

contamination.
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Because the landfill is located near special-protection waters, St. Clair argues that the
Department and Blythe Township bear the burden of proving that the project is not likely to
degrade those waters. St. Clair relies on Pine Creek Valley Watershed Assoc., Inc. v. DEP, 2011,
EHB 761, where we said:

In an appeal such as this one, which involves application of

antidegradation requirements to special protection waters, Pine

Creek does not necessarily need to show that there will be

environmental harm in order to meet its burden of proof. Rather,

once a challenger such as Pine Creek shows that a project presents

a significant and credible risk of harm, it is incumbent upon the

Department and the project’s proponents to show that the risk will

not be realized and the special protection waters are not likely to be

harmed. In other words, the burden of proof effectively shifts to

the Department and the project’s proponents to show that the

functions and values of the special protection wetlands and the

existing water quality of the special protection streams will be

maintained and protected.
2011 EHB at 772-73. Pine Creek does not apply here because St. Clair, who bears the initial
burden of proof, has fallen far short of showing in the first instance that the landfill presents a
significant and credible risk of harm. Therefore, the burden never shifts.
Air Quality

St. Clair’s first objection related to air quality is that the Department failed to require
Blythe Township to provide site-specific meteorological data in connection with its odor control
plans. St. Clair refers us to 25 Pa. Code § 277.136, which states that the permit application must
contain a nuisance minimization and control plan that includes a “determination of normal and
adverse weather conditions based on site-specific meteorological data. Prior to the installation of

equipment and collection of meteorological data, a protocol for the installation and data

collection shall be approved by the Department.”
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In response, although some data was included in the permit application that apparently
was collected by some unidentified party three miles away from the site, neither Blythe
Township nor the Department claim that “site-specific” data was produced. They do not
seriously defend the use of the data obtained from this source three miles away. Instead, they
point out that Permit Condition No. 33 requires that Blythe must construct a weather station and
collect weather data prior to acceptance of waste at the facility. Although we were not presented
with any credible evidence of material, insufficiently mitigated impacts from the landfill on air
quality (see T. 490-91, 926, 929-30; Ex. A-1, A-3, A-6, A-7), the Department must comply with
its own regulations. We are not in a position to simply overlook the clear regulatory requirement
to produce site-specific information. We agree with St. Clair that this is another example of the
Department unlawfully attempting to use a permit condition to contravene a regulatory
requirement. See Jefferson Cnty. Comm’rs, 2002 EHB 132. In that case, and in this one, the
regulation requires that “the Department must determine whether or not a permit application can
mitigate a potential nuisance before it issues the permit.” Jefferson Cnty. Comm’rs, 1996 EHB at
1002.

Again, we are left to wonder why the Department chose to disregard this regulatory
requirement. The permit application was pending for years. The data could easily have been
generated by now. Weather data relates to not only compliance, as hinted at by the Department,
but whether the landfill can be permitted in the first place.” The Department will need to
reevaluate the Township’s nuisance and odor control plan on remand using the regulatorily

required data. As with its evaluation of the subsidence issue, the Department will need to ensure

* The Department says that meteorological data is used “nof to determine whether a site is suitable, rather
to determine where potential impacts of a landfill might be.” (DEP Brief at 31 (emphasis in original).) We
do not see the difference between determining whether a site “is suitable” and determining “where the
potential impacts of a landfill might be.”
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that its reevaluation of Blythe Township’s nuisance minimization plan does not alter its
conclusion regarding the relative harms and benefits of the project.

St. Clair next argues that the landfill will generate airborne dust and debris that “could”
land in the Wolf Creek and Silver Creek reservoirs. St. Clair relied on Mr. Baldwin to support
this objection. However, Baldwin has not credibly opined how dust and debris, if generated and
if becoming airborne, will find its way to the reservoirs. He has not described how such dust and
debris would adversely impact water quality in the reservoirs in a significant way even if it finds
its way to a reservoir. He has not explained how such dust and debris could affect the drinking
water derived from the reservoirs. He did not give any examples of why the landfill’s plan for
limiting dust and debris emissions from the site is inadequate in this regard. In short, this is
another example of raising nothing more than a speculative possibility, which does not provide a
basis for reversing the Department’s action. Shuey, supra. In contrast, Blythe Township’s
experts credibly opined based upon existing data that dust and debris from the landfill poses no
risk to the reservoirs. (T. 489-92, 570, 837-38, 843-45.)

CONCLUSIONS OF LAW

1. Issues not adequately preserved in the posthearing brief are waived. 25 Pa. Code §
1021.131(a). Chippewa Hazardous Waste, Inc. v. DEP, 2004 EHB 287, aff’d, 971 C.D. 2004
(Pa. Cmwlth., October 28, 2004).

2. The Board is charged with reviewing whether the action under appeal—the
Department’s final action—is lawful, reasonable, and supported by the facts. Dougherty v. DEP,
EHB Docket No. 2013-220-L, slip op. at 5 (Opinion and Order, January 3, 2014); O’Reilly v.

DEP, 2001 EHB 19, 32.
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3. The Department’s motivation in taking a certain action is rarely significant to the
Board’s review. Primrose Creek Watershed Assoc. v. DEP, EHB Docket No. 2011-135-L
(consolidated with 2011-136-L), slip op. at 6 (Opinion and Order, March 20, 2013); Perano v.
DEP, 2011 EHB 298, 316; Starr v. DEP, 2002 EHB 799, 810; Milco v. DEP, 2002 EHB 723,
726; Westtown Sewer Co. v. DER, 1992 EHB, 979, 996.

4. The Board does not give deference to the Department’s interpretation when its
interpretation has not been consistent or it has changed over time. Waste Mgmt. Disposal Servs.
of Pa. v. DEP, 2005 EHB 433, 460-62; Brunner v. DEP, 2004 EHB 684, 688, rev’'d on other
grounds, 869 A.2d 1172 (Pa. Cmwlth. 2005); Envtl. & Recycling Servs., Inc. v. DEP, 2002 EHB
461, 491; Tri-State Transfer Co. v. DEP, 722 A.2d 1129, 1134 (Pa. Cmwlth. 1999).

5. The Borough of St. Clair, as a third-party appellant, bears the burden of proving
by a preponderance of the evidence that the Department acted unlawfully or unreasonably or that
its action is not supported by the facts as found by the Board. 25 Pa. Code § 1021.122(c)(2);
Gadinski v. DEP, EHB Docket No. 2009-174-M, slip op. at 24 (Adjudication May 31, 2013).

6. Appellants may not satisfy their burden of proof by simply raising an issue and
then speculating that all types of unforeseen calamities may occur. Shuey v. DEP, 2005 EHB
657, 711.

7. The Department may issue a permit for a construction and demolition landfill if
the applicant satisfies the two phases of permit review prescribed by the regulations. 25 Pa. Code
§8§ 277.101 and 271.201.

8. Phase I includes an environmental assessment that requires the applicant to
analyze the impacts of the project on the environment, public health and public safety, submit a

mitigation plan for the known or potential environmental harms, and ultimately demonstrate that
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the project’s benefits to the public clearly outweigh the associated known and potential harms.
25 Pa. Code § 271.127.

9. Phase II requires that the project conform to the technical regulations specifying
how the landfill is to be constructed. 25 Pa. Code §§ 271.201 and 277.131—277.192.

10.  The Department’s interpretation of the environmental assessment regulation (25
Pa. Code § 271.127) to not authorize a financial viability determination is lawful, consistent with
the regulatory language, and reasonable.

11.  Given its correct interpretation of 25 Pa. Code § 271.127(c), the Department acted
lawfully and reasonably by not considering the potential financial consequences of a failed
landfill.

12.  Given its correct interpretation of 25 Pa. Code § 271.127(c), the Department erred
by considering the potential profits of a successful landfill to be a “limited benefit.”

13.  The Department properly concluded that the harm associated with increased truck
traffic was adequately mitigated. 25 Pa. Code § 271.127(b).

14.  The Department’s evaluation of the landfill’s traffic impact was sufficient under
25 Pa. Code § 271.127 and no further evaluation of traffic issues needs to be undertaken.

15.  Any adverse visual impact resulting from the construction and operation of the
landfill has been sufficiently mitigated, and any residual harm was adequately factored into the
Department’s review of the environmental assessment. (T. 318-19, 494-98, 573, 932-34; Ex. A-
1, A-6, A-7.)

16.  The Department accorded proper weight to the landfill’s visual impact under the

harms-benefits test. 25 Pa. Code § 271.127(b).
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17.  The Department acted unlawfully by issuing the permit without first requiring the
applicant to submit an acceptable mine subsidence plan. 25 Pa. Code §§ 271.201(b) and 277.120.

18.  The Department violated 25 Pa. Code § 271.201 by issuing the permit to BRADS
instead of the true permittee, Blythe Township.

19.  The Department’s violation of 25 Pa. Code § 271.201 was a harmless error in the
sense that it knew that Blythe Township was the actual permittee and it evaluated the permit
application on that basis. However, the error must be corrected on remand.

20.  The Department acted unlawfully by issuing the permit without first requiring the
applicant to submit a nuisance minimization and control plan based on site-specific

meteorological data. 25 Pa. Code § 277.136(b)(3).
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BOROUGH OF ST. CLAIR

V. : EHB Docket No. 2012-148-L.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and BLYTHE TOWNSHIP,
Permittee

ORDER

AND NOW, this 3™ day of March, 2014, it is hereby ordered that Solid Waste Permit No.
101679 is remanded to the Department for further consideration consistent with this
Adjudication. Specifically, the Department shall do the following:

1. Complete its review of the Permittee’s mine subsidence mitigation plan;

2. Revise its review of the Permittee’s nuisance minimization plan based upon site-
specific meteorological data;

3. Reevaluate its environmental assessment to ensure that the other revised analyses
called for in this Order do not change the Department’s ultimate conclusion that the BRADS
Landfill satisfies the harms-benefits test set forth in 25 Pa. Code § 271.127; and

4, Reissue the permit, if appropriate, to Blythe Township (as opposed to “BRADS”).

ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge
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s/ Bernard A. Labuskes. Jr.

BERNARD A. LABUSKES, JR.
Judge

s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

Judge Richard P. Mather, Sr. recused himself and did not participate in this matter.

DATED: March 3, 2014

(VS

DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
David R. Stull, Esquire

Lance H. Zeyher, Esquire

Office of Chief Counsel — Northeast Region

For Appellant:

Eugene E. Dice, Esquire

Brian C. Wauhop, Esquire

BUCHANAN INGERSOLL & ROONEY PC
409 North Second Street, Suite 500
Harrisburg, PA 17101

Edward M. Brennan, Esquire
306 Mahantongo Street
Pottsville, PA 17901

For Permittee:

Winifred M. Branton, Esquire

John P. Judge, Esquire

LAND AIR WATER LEGAL SOLUTIONS LLC
1000 Westlakes Drive, Suite 150

Berwyn, PA 19312
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION
V. EHB Docket No. 2013-177-CP-M
JUSTAN T. TURNBAUGH AND DAVID T.
LITTLE : Issued: March 11, 2014
OPINION AND ORDER

ON MOTION FOR DEFAULT JUDGMENT

By Richard P. Mather, Sr., Judge
Synopsis:

The Board grants the Department’s motion for default judgment because the Defendants
failed to answer the Department’s complaint for civil penalties, failed to respond to a notice of
intent to seek default judgment or the motion for default judgment, and failed to otherwise
demonstrate any interest in defending against the complaint. The Board assesses a civil penalty
in the amount requested in the Department’s complaint.

OPINION

On October 7, 2013, the Department of Environmental Protection (the “Department™)
filed a complaint for assessment of civil penalties against Justan T. Turnbaugh and David T.
Little (the “Defendants”) for violations of the Clean Streams Law, 35 P.S. § 691.1 ef seq., the
Dam Safety and Encroachments Act, 52 P.S. §§ 693.1 ef seq., and the regulations promulgated
thereunder, that are alleged to have occurred on property located in Miller Township, Perry
County. Each defendant received service of the complaint and a notice to defend on October 4,

2013. The Defendants did not file an answer or otherwise to the Department’s complaint.
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On January 31, 2014, the Department filed a motion for default judgment. That motion
informed the Board that the Department sent each of the Defendants a notice of intent to seek
default judgment on November 8, 2013, which each of the Defendants received on November 9,
2013. The Defendants failed to react to the Department’s notice of intent, and they failed to
respond to the motion for default judgment within thirty days pursuant to 25 Pa. Code §1021.94.

Our Rules provide that answers to complaints shall be filed with the Board within thirty
days after the date of service of the complaint. 25 Pa. Code § 1021.74. Where a defendant fails
to file an answer to a complaint, a plaintiff may file a motion for entry of default judgment with
the Board pursuant to 25 Pa. Code § 1021.76a. DEP v. Wolf, 2010 EHB 611, 613. Since the
adoption of 25 Pa. Code § 1021.76a in October, 2009, the Board has been explicitly authorized
to “assess civil penalties in the amount of the plaintiff’s claim” when the Board enters default
judgment in a matter involving a complaint for civil penalties. Wolf, 2010 EHB at 614-15.

The record shows that, although the Department has filed and served its complaint,
provided the Defendants with a notice to defend, provided the Defendants with notice that the
Department intended to seek an entry of default judgment, and moved for default judgment, the
Defendants have failed to file anything in this case. The Defendants have had numerous
opportunities to defend against the complaint and to participate in proceedings before the Board
but have chosen not to do so. Therefore, the Board grants the Department’s motion and assesses
civil penalties in the amount of the Department’s claim as set forth in its complaint of $11,000."

Accordingly, we enter the Order that follows.

! While the Board finds the amount requested in this case is reasonable, and therefore will grant the
amount requested by the Department in full, it would be helpful to the Board, in cases where the
Department is seeking a default judgment for “civil penalties in the amount of the plaintiff’s claim”
pursuant to 25 Pa. Code Sec 1021.76a(d), for the Department to provide information on how the
requested penalty amount was determined by way of an affidavit or some other method.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

V. : EHB Docket No. 2013-177-CP-M

JUSTAN T. TURNBAUGH AND DAVID T.
LITTLE

ORDER
AND NOW, this 11" day of March, 2014, it is hereby ordered that the Department’s
motion for entry of default judgment is granted. The Board assesses a civil penalty against the
Defendants in the amount of $11,000.
ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge
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DATED: March 11, 2014

c:

DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
M. Dukes Pepper, Jr., Esquire
Office of Chief Counsel — Southcentral Region

For Defendants, Pro Se:
Justan T. Turnbaugh
David T. Little

1973 Newport Road
Newport, PA 17074
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

TRI-COUNTY LANDFILL, INC.
V. : EHB Docket No. 2013-185-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: March 11, 2014
PROTECTION and PINE TOWNSHIP and

GROVE CITY FACTORY SHOPS LP,

Intervenors

OPINION AND ORDER ON
PETITION TO INTERVENE

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board grants a petition to intervene filed by individuals who live, work, and/or
recreate near the site of a proposed landfill.

OPINION

Tri-County Landfill, Inc. (“Tri-County”) filed this appeal from the Department of
Environmental Protection’s (the “Department’s™) denial of its application for a municipal waste
landfill permit at a site in Pine and Liberty Townships, Mercer County. Ray Yourd, Diana
Hardisky, Eric and Polly Lindh, Bill and Lisa Pritchard, Ann and Dave Dayton, and Doug
Bashline (the “Petitioners™), who support the Department’s decision to deny the permit, have
filed a petition to intervene. Their petition, which is supported by verifications, alleges that they
all live, work, and/or recreate in close proximity to the site of the proposed landfill, and that the
landfill will likely have a detrimental impact upon their economic and environmental well-being.
Tri-County opposes the petition. It contends that some of the individuals do not live close

enough to the landfill site, or at least have not provided enough detail about how close they live
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to the landfill, or have not explained why owning a home or business close to the landfill is
sufficient to establish standing. Tri-County denies that any of the Petitioners’ property or
businesses would be adversely affected by the operation of the landfill. It adds that the
Petitioners’ interests will be adequately served by the existing parties in the case.

Section 4 of the Environmental Hearing Board Act provides that “[a]ny interested party
may intervene in any matter pending before the Board.” 35 P.S. § 7514(e). Because the right to
intervene in a pending appeal should be comparable to the right to file an appeal in the first
instance, we have held that an intervenor must have standing. Wilson v. DEP, EHB Docket No.
2013-192-M (Jan. 2, 2014); Pileggi v. DEP, 2010 EHB 433, 434. A person has standing if that
person has a substantial, direct, and immediate interest in the outcome of the appeal. Robinson
Twp. v. Cmwith. of Pa., No. 63 MAP 2012 (Pa. Dec. 19, 2013); Fumo v. City of Philadelphia,
972 A.2d 487, 496 (Pa. 2009); Wilson, supra, slip op. at 2. A substantial interest is one that is
greater than the abstract interest of all citizens in having others comply with the law. William
Penn Parking Garage v. City of Pittsburgh, 346 A.2d 269, 282 (Pa. 1975). “Direct” and
“immediate” mean that there must be a sufficiently close causal connection between the person’s
interest and the actual or potential harm associated with the challenged action. /d. In other
words, the intervenor’s interest must not be remote. Id. at 286; Borough of Glendon v. Dep’t of
Envtl. Prot., 603 A.2d 226, 231 (Pa. Cmwlth. 1992).

In order to assess whether the Petitioners have standing to intervene in this appeal, we
need look no further than the Supreme Court’s recent decision in Robinson Township. The Court
in that case, among other things, addressed the standing of the Delaware Riverkeeper Network
(the “Network™), a citizen’s group, and Maya van Rossum the group’s Executive Director, to

challenge Act 13 of 2012, a statute amending the Pennsylvania Oil and Gas Act, 58 Pa.C.S. §§
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2301-3504. In support of its standing, the Network emphasized the deleterious effects of
industrial activities close to its members’ homes, including potential effects on their health and
their ability to enjoy natural beauty, environmental resources, and recreational activities such as
fishing, boating, swimming, and bird-watching. Citing Friends of the Earth, Inc. v. Laidlaw
Environmental Services, 528 U.S. 167, 183 (2000), the Network alleged that its members used
the affected area and that they were persons for whom the aesthetic and recreational values of
that area would be lessened by the challenged activity. The Network said that environmental
well-being, like economic well-being, is an important ingredient of the quality of life, and the
fact that environmental interests are shared by the many rather than the few does not make them
less deserving of legal protection through the judicial process.

Based upon these allegations, the Court held that the Network and Maya van Rossum had
standing. Robinson Twp., slip op. at 22. The Court noted that the citizens had submitted
affidavits to show that individual members of the Network were Pennsylvania residents and/or
owners of property and business interests in areas that already host or were likely to host active
natural gas operations related to the Marcellus Shale Formation. The affidavits asserted that the
individuals were likely to suffer considerable harm with respect to the values of their existing
homes and the enjoyment of their properties given the intrusion of industrial uses and the change
in the character of their zoning districts effected by Act 13. The Court held that the individuals
had a substantial and direct interest in the outcome of the litigation premised upon the serious
risk of alteration to the physical nature of their respective political subdivisions and the
components of their surrounding environment. Id. The Court’s holding made it clear that “this

interest is not remote.” Id. at 17-18.
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Similarly, the Petitioners in this case have verified that they all live, work, and/or recreate
near the proposed landfill. They have averred that the landfill is likely to have a significant
detrimental effect on their use and enjoyment of the environment and their quality of life. These
interests are hardly remote.

Tri-County’s opposition to the Petitioners’ intervention has no merit. Initially, its answer
in opposition to the petition to intervene is not verified as required by our rules. 25 Pa. Code §
1021.81(d). Even if Tri-County’s answer had been verified, its opposition would not have been
successful. Tri-County’s primary complaint is that the Petitioners’ allegations of a proximate
interest are not sufficiently detailed. Our evaluation of a challenge to a person’s standing varies
depending upon when the challenge is presented. If the challenge is presented in an answer to
the petition to intervene, we accept as true all verified facts set forth in the petition and all
inferences fairly deducible from those facts and decide whether the averments nevertheless fail
to establish a basis for standing as a matter of law. Ainjar Trust v. DEP, 2000 EHB 75, 79-80
n.3; see also Pennsburg Housing Partnership, L.P. v. DEP, 1999 EHB 1031, 1035; ¢f- Robinson
Twp., slip op. at 21-22 (review of standing in connection with preliminary objections). If
standing is challenged in an appropriately timed motion for summary judgment, we look to
whether there are genuine issues of fact regarding the issue. Standing may even be challenged
following the evidentiary hearings if the issue has been properly raised and preserved, in which
case we look to whether the appellant or intervenor has carried its burden of proving that it has
standing by a preponderance of the evidence. Greenfield Good Neighbors Grp., Inc. v. DEP,
2003 EHB 555, 563; Giordano v. DEP, 2000 EHB 1184, 1187; Ziviello v. DEP, 2000 EHB 999,

1005.
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At this stage, we accept as true all of the verified facts set forth in the petition. The
petition is clearly sufficient. The Petitioners have verified in sufficient detail that they live,
work, and/or recreate in the vicinity of the proposed landfill. They have averred that a landfill
would have a deleterious impact on their use and enjoyment of the area in the vicinity of the
landfill site as well as their economic and environmental well-being. Whether the landfill would
in fact have such an impact is not the appropriate subject of inquiry at this point, so long as there
is an objectively reasonable threat of adverse effects. Giordano, 2000 EHB 1154, 1156 (citing
Friends of the Earth, supra, 528 U.S. 167, 180-84.) There is an objectively reasonable threat
here. This is not the appropriate time to address Tri-County’s claim that the landfill will not in
fact have an adverse effects. Ainjar Trust, supra; Pennsburg, 1999 EHB at 1032 n.1.

Tri-County says that some of the petitioners do not actually live or work in the immediate
vicinity of the landfill. Even if that were true, we have repeatedly held that it is the person’s use
of the area and whether the project threatens that use by, e.g., lessening the aesthetic and
recreational value of the area that qualifies for purposes of standing. Consol Pa. Coal Co. v.
DEP, 2011 EHB 251, 253; Drummond v. DEP, 2002 EHB 413, 414; LTV Steel Co. v. DEP, 2002
EHB 605, 606-07; Giordano, 2000 EHB at 1186. The Petitioners have alleged such use here.
Finally, the fact that other parties in the case are in a position to represent interests similar to the
Petitioners’ interests is not a reason to deny them status as intervenors. See Pileggi, supra
(granting the intervention of a wife whose husband was already a party to the case and finding it
irrelevant whether her interests would be adequately protected by her husband); Ashton
Investment Group, LLC v. DEP, 2010 EHB 221 (granting the intervention of a township despite
arguments that its interests in the case were coextensive with the Department’s).

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

TRI-COUNTY LANDFILL, INC.

V. : EHB Docket No. 2013-185-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PINE TOWNSHIP and
GROVE CITY FACTORY SHOPSLP,
Intervenors

ORDER
AND NOW, this 11™ day of March, 2014, it is hereby ordered that the Petitioners’

motion for leave to intervene is granted. The caption shall be revised to read as follows:

TRI-COUNTY LANDFILL, INC.

V. : EHB Docket No. 2013-185-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PINE TOWNSHIP,
GROVE CITY FACTORY SHOPS LP, and
RAY YOURD, et al., Intervenors

ENVIRONMENTAL HEARING BOARD

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

DATED: March 11, 2014

c: DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9" Floor, RCSOB
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For the Commonwealth of PA, DEP:
Douglas G. Moorhead, Esquire

Michael A. Braymer, Esquire

Office of Chief Counsel — Northwest Region

For Appellant:

Alan S. Miller, Esquire

PICADIO SNEATH MILLER & NORTON, P.C.
Four Gateway Center

444 Liberty Avenue, Suite 1105

Pittsburgh, PA 15222

For Intervenor, Pine Township:
Charles M. Means, Esquire

Mandi L. Scott, Esquire
GOEHRING RUTTER & BOEHM
Frick Building

437 Grant Street, 14th Floor
Pittsburgh, PA 15219-6107

For Intervenor, Grove City Factory Shops LP:
Robert B. McKinstry, Jr., Esquire

Ronald M. Varnum, Esquire

Lorene L. Boudreau, Esquire

BALLARD SPAHR LLP

1735 Market Street, 51st Floor

Philadelphia, PA 19103-7599

For Intervenor, Ray Yourd, et al.:

Robert P. Ging, Esquire

Marc T. Valentine, Esquire

LAW OFFICES OF ROBERT P. GING, JR.
2095 Humbert Road

Confluence, PA 15424
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SHANE M. WINNER

V. : EHB Docket No. 2013-120-B
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and LIMESTONE : Issued: March 13, 2014
TOWNSHIP SUPERVISORS, Permittee

OPINION AND ORDER ON
DEPARTMENT’S MOTION TO DISMISS

By Steven C. Beckman, Judge
Synopsis

The Board denies the Department’s Motion to Dismiss. The letter outlining the
Department’s determination regarding the applicability of an exception to the requirement that a
municipality revise its official sewage facilities plan for new land development under 25 Pa.
Code Section 71.55 is an appealable final action over which the Board has jurisdiction. The
Board cannot conclude, based on the filings before it, that an adjacent, down-gradient property
owner lacks standing to challenge the determination that a subdivision proposal qualifies for an
exception to the requirement that a municipality revise its official sewage facilities plan for new
land development under 25 Pa. Code Section 71.55.

OPINION

Background

Appellant Shane M. Winner filed a Notice of Appeal with the Environmental Hearing
Board on August 13, 2013, objecting to the Department of Environmental Protection’s July 16,

2013 approval of a Component 1 Sewage Facilities Planning Module (“July Letter”). A
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Component 1 module is filed with the Department for subdivisions seeking an exception from
the requirement that a municipality revise its official sewage facilities plan to account for new
subdivisions—in this case, for a proposed two-lot subdivision adjoining Winner’s property in
Limestone Township, Lycoming County. In the July Letter, which was addressed to the
Township’s supervisors, the Department states the lot in question is “a proposed new single
family residential building lot with both a fully suitable, and reserved, primary and replacement
onlot sewage disposal absorption area established on it.” (Department’s Mot. Dismiss, Ex. A.)
The Department “determined that this proposal qualifies as an exception” to the requirement that
Limestone Township revise its official plan, observing that the “sewage enforcement officer may
now proceed to issue an onlot sewage disposal permit for the new building lot . . . when an
acceptable application is presented.” Id.

The gist of Winner’s objection is that the site is unsuitable for an on-lot septic system
based on the site’s previous failures of septic testing. He also objects to the limited number of
test areas excavated and to the fact that a Department official accompanied the Sewage
Enforcement Officer’s site investigation. On January 13, 2014, the Department filed the pending
motion to dismiss. Appellant Winner filed an answer on February 12, 2014, and the Department
filed a reply brief on February 26, 2014. The motion is now ripe for ruling.

Standard of Review

The Board evaluates a motion to dismiss in the light most favorable to the non-moving
party. A motion to dismiss will only be graﬁted where there are no material issues of fact in
dispute and the moving party is clearly entitled to judgment as a matter of law. See, e.g., Teska
v. DEP, 2012 EHB 447. “As a matter of practice the Board . . . has permitted the motion to be

determined on facts outside those stated in the notice of appeal when the Board’s jurisdiction is
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at issue. . . . Accordingly, the Board has considered the statements of fact and the exhibits
contained in the parties' pleadings when resolving [] Motions to Dismiss.” Beaver v. DEP, 2002
EHB 666, 671 n. 4.
Discussion

In its memorandum supporting its motion to dismiss, the Department argues that the letter
is not an appealable action and, therefore, the Board lacks jurisdiction to hear the appeal. In the

alternative, the Department argues that, even if the letter is appealable, Winner lacks standing to

bring the appeal.

The Department’s motion raises a difficult and recurring issue before the Board. As
Judge Mather recently characterized the question:

When does a Department letter or other similar communication
cross a line to become an appealable action over which the Board
has jurisdiction? The Board has the power and duty to hold
hearings and issues adjudications on orders, permits, licenses or
decisions of the Department. 35 P.S. § 7514(a). The EHB Act
states that “no action of the Department adversely affecting a
person shall be final as to that person until the person has had the
opportunity to appeal the action to the board. . . .” 35 P.S. §
7514(c). The Board’s rules define “action” as “an order, decree,
decision, determination or ruling by the Department affecting
personal or property rights, privileges, immunities, duties,
liabilities or obligations of a person including, but not limited to, a
permit, license, approval or certification.” 25 Pa. Code §
1021.2(a). The Board only has jurisdiction to review final actions
of the Department. Kennedy v. DEP, 2007 EHB 511, 512.

Teska, 2012 EHB at 453.

Some Department letters or communications are appealable, and some are not. The
Board must therefore evaluate each letter on a case by case basis to determine if it is an
appealable action. In order to determine whether a particular Department letter is appealable, the
Board considers such factors as the specific wording of the communication, its purpose and

intent, its practical impact, its apparent finality, its regulatory context and the relief, if any, the
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board can provide. Id at 454 (citing David Dobbin v. DEP, 2010 EHB 852; Langeloth
Metallurgical Co. v. DEP, 2007 EHB 373, 376; Borough of Kutztown v. DEP, 2001 EHB 1115,
1121-24).

The Department argues that the July Letter is “nothing more than an interlocutory
opinion,” a “statement of its view of what the law requires,” and that it is merely “advisory.”
(Department’s Mem. 4-7.) Under 25 Pa. Code Section 71.51(a)(1), with limited exceptions, a
municipality must revise its official sewage facilities plan when a new subdivision is proposed.
The exception pertinent to the present appeal concerns a Component 1 Sewage Facilities
Planning Module, which developers submit to the Department for evaluation of whether certain
small-scale developments may commence without a revision in the official plan. The regulations
underlying this component except a municipality from its duty to revise its official plan “when
the Department determines that the proposal is for the use of individual onlot sewage systems
serving detached single family dwelling units.” 25 Pa. Code § 71.55(a) (emphasis added). For
the Department to make that determination, the developer of the subdivision must include
information about the site, its suitability for the use of onlot systems demonstrated through
testing conducted by the sewage enforcement officer, and approval by the municipality of the
plan as part of the application. See Instructions for Completing Component 1 Exception to the
Requirement to Revise the Official Plan, DEP 3800-FM-WSFRO0350, available at
http://www.elibrary.dep.state.pa.us/dsweb/View/Collection-9504; see also 25 Pa. Code §§
71.55(a)(2), (4), (b). The Sewage Facilities Act provides for the Department to collect a fee from
the applicant for its efforts reviewing the Component 1 module. 35 P.S. § 750.10(12)(v). These

circumstances are clearly distinguishable from the provision of a “legal interpretation
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disembodied from any Department action directly affecting a particular party.” Lower Salford
Twp. Auth. v. DEP, 2011 EHB 333, 341.

In addition to the regulatory context, the Board looks at the specific wording of the
communication. Here, it is clear that the Department made a determination. The Department
“determined that this proposal qualifies as an exception” to the requirement that Limestone
Township revise its official sewage facilities plan. (Ex. A to the Department’s Mot. to Dismiss.)
This is what the regulations require the Department to do; if the Department fails to act within 30
days of a Component 1 request, “the exception . . . shall be deemed to be applicable,” thus
allowing the development to move forward without a revision to the municipality’s official plan.
Finally, there is no evidence that the Department will have any further involvement with the
subdivision or its sewage. The Department argues that the fact that the sewage enforcement
officer still needs to issue a permit for the new lot means that the July letter cannot constitute a
final action. The salient point, however, is that the action being appealed is the Department’s
determination. Given its finding that the exception applies, the Department’s role in the process
is complete.

We also note that in previous cases, both the Board and the Department have addressed
similar determinations to the one at issue in this case. In Walker v. DEP, EHB Docket No. 2005-
274-K, the Department proposed a finding of fact in its Post-Hearing Memorandum that its letter
“confirming a planning exemption” for a subdivision under 25 Pa. Code Section 71.51(b) was a
final action. The Board adopted the Department’s interpretation. Walker v. DEP, 2007 EHB
117, 121; ¢f Stern v. DEP, 2001 EHB 628, 637-38 (“The Department’s Motion to Dismiss for
Lack of Jurisdiction contends that the only ‘action’ by the Department in this case was the

March, 1999 granting of the exemption” under 25 Pa. Code § 71.51(b).) The language of
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Section 71.51 is very similar to that of Section 71.55—under the provision, the Department
makes a determination that certain conditions exist, entitling a municipality to permit a
development without revising its official plan, as it would otherwise be obligated to do under the
law.

The Department offers no reason why determination letters under Section 71.55 should
be treated differently from those under Section 71.51. In fact, the Department and Appellant
Winner failed to cite Walker and Stern entirely. Given the Board’s and the Department’s
treatment of similar determination letters, the regulatory context, and, considering the standard of
review—that is, viewing motions to dismiss in the light most favorable to the non-moving
party—we find that the July Letter constitutes an appealable action.

Standing

The Department argues that “[i]n his Notice of Appeal, Appellant Winner makes no
reference whatsoever to how the Department’s [letter] adversely affects in any way his . . .
interests.” (Department’s Mem. 9.) It continues: “As there is no discernible causal connection
between the Department’s July 16, 2013 letter and any interest of Winner, his Appeal must be
dismissed for his lack of standing to file the Appeal ab initio.” Id. The Board’s rules and prior
case law disagree. “There is no requirement in the Board’s rules requiring an appellant to aver
facts sufficient to show that it has standing in its notice of appeal.” Ziviello v. DEP, 2000 EHB
999, 1003; see also Cooley v. DEP, 2004 EHB 554; 559; 25 Pa. Code § 1021.51 (relating to the
commencement, form, and content of notices of appeal before the Board).

It is additionally important to note the current procedural posture of this matter. The
Department proceeded to file its Motion to Dismiss relying exclusively on the alleged

shortcomings in Winner’s Notice of Appeal. The Department did not attach any discovery
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responses from Appellant Winner regarding the issue of standing to its motion, and the Board
has no indication whether the Department has conducted any discovery in the matter.

A motion to dismiss made prior to any discovery even having been

taken is obviously too early to dispositively determine the question

of standing. . . . The proceedings are far too young procedurally to

even discuss the parties’ competing views of standing, let alone
make any determinations about them.

Cooley, 2004 EHB at 559. The factual allegations are thus limited to those contained in the
Notice of Appeal, the motion and responses, and any documents attached to those filings.
Winner’s property and water sources are alleged to be down-gradient and adjacent to the
proposed site of the onlot septic system. (Appellant’s Answer, Ex. 1) Viewing the factual
allégations in a light most favorable to the non-moving party, we find that there are material
factual disputes that preclude the Board from concluding that Winner lacks standing to appeal

the Department’s determination.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SHANE M. WINNER

V. : EHB Docket No. 2013-120-B
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and LIMESTONE
TOWNSHIP SUPERVISORS, Permittee
ORDER
AND NOW, this 13™ day of March, 2014, it is ORDERED that the Department’s Motion
to Dismiss is DENIED.
ENVIRONMENTAL HEARING BOARD
s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: March 13, 2014

c: DEP, Bureau of Litigation:
Attention: Priscilla Dawson

For the Commonwealth of PA, DEP:
David M. Chuprinski, Esquire
Office of Chief Counsel — Northcentral Region

For Appellant:

Benjamin E. Landon, Esquire

MCNERNEY, PAGE, VANDERLIN & HALL
433 Market Street

Williamsport, PA 17701

For Permittee:

John Smay, Esquire
WILLIAMS AND SMAY
PO Box 35

Muncy, PA 17756
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BUCKS COUNTY WATER & SEWER
AUTHORITY : ,
V. : EHB Docket No. 2011-158-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: March 14, 2014
PROTECTION :

OPINION AND ORDER ON
MOTION IN LIMINE AND BURDEN OF PROOF

By: Michelle A. Coleman, Judge
Synopsis

The Board denies a motion in limine of the Department that seeks a sanction against the
Appellant to preclude the testimony of an expert witness and to preclude certain evidence as
either irrelevant or improperly withheld during discovery. The Board also finds that the
Department properly bears the burden of proof in a case in which its letter to the Appellant is
functionally the same as an order.

OPINION

On October 28, 2011, Bucks County Water and Sewer Authority (the “Authority™)
appealed to the Board a September 30, 2011 letter sent by the Department of Environmental
Protection (the “Department™) to the Authority in response to the Authority’s submission of its
2010 Chapter 94 Annual Report for the Upper Dublin wastewater treatment facility in
Montgomery County. These annual reports are required by 25 Pa. Code § 94.12 pursuant to the
authority of the Pennsylvania Sewage Facilities Act of 1966, 35 P.S. §§ 750.1 — 750.20a (“Act

537”). The Department’s letter advised the Authority that its Annual Report for the Upper
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Dublin facility was incomplete for a number of reasons. A checklist was appended to the letter
identifying what the Authority needed to include in a resubmitted Annual Report.

The letter also stated that the Annual Report established that the Upper Dublin facility
was organically overloaded, which then necessitates certain actions be taken by the sewerage
facility pursuant to 25 Pa. Code § 94.21. Specifically, the letter states in pertinent part:

Based on the data presented in Figure 14 of the report, the average
influent daily organic load, expressed as lbs/day of BODs,
exceeded the organic design capacity upon which the permit and
the plant design are based. The average monthly organic loading
exceeded the maximum monthly limit for seven months. This
constitutes a(n) existing organic overload, and as such, it will be
necessary for Authority, as the permittee, to comply with Section
94.21 of Chapter 94 as follows:

1. Prohibit new connections to the overloaded sewerage facilities
except as approved by the permittee under the standards for
granting exceptions contained in Sections 94.55-94.57...

2. Immediately begin work for the planning, design, financing,
construction, and operation of the sewerage facilities that may
be necessary to provide required capacities to meet anticipated
demands for a reasonable time in the future...

3. Submit to the Regional Office, for the review and approval of
the Department, a written Corrective Action Plan (“CAP”) to
be submitted within 90 days of the date of this letter, setting
forth the actions to be taken to reduce the overload and to
provide the needed additional capacity. The written CAP shall
include, but not be limited to, limitations on and a program for
control of new connections to the overloaded sewerage
facilities and a schedule showing the dates each step toward
compliance with paragraph 2 shall be completed.

Please submit a CAP and Connection management Plan (“CMP”)
to the Department within 90 days of the date of this letter.

Through its Prehearing Order No. 1, the Board set deadlines for the completion of
discovery and for the filing of dispositive motions at April 30, 2012 and May 29, 2012,
respectively. The parties filed, and the Board granted, requests to extend these deadlines, first on

April 17, then on August 17, and finally on December 20, 2012, thereby pushing the deadlines

144



back nearly a year to March 15, 2013 and April 15, 2013. After those deadlines passed, and no
dispositive motions were filed by either party, the Board requested that a status report be filed on
or before May 10, 2013. On May 10, the parties filed a joint status report stating that settlement
did not appear imminent. The Board issued its Prehearing Order No. 2, establishing the schedule
for filing prehearing memoranda and setting a hearing date for September 16, 2013. The parties
filed prehearing memoranda in accordance with that schedule.

On August 28, 2013, the Department filed a motion in limine and in that motion also
requested a determination of the burden of proof and proceeding in the case. The Authority
responded on September 12, 2013. The following day the Board held its previously scheduled
prehearing conference call among the parties. During the call, the parties stated that they were
working on a settlement and requested that the Board stay proceedings. Following the call the
Board issued an order granting a stay for 60 days, until November 12, canceling the scheduled
hearing, and ordering the parties to file a status report on or before October 15, addressing the
substantive issues in the case and the issues raised in the Department’s motion in limine.

The parties’ October 15 status report stated that there was a reasonable possibility of
settlement, that they had initiated discussion on the motion in limine, and that they would have a
conference call the following week to discuss the matters further. The parties requested that they
be able to report the outcome of that discussion with the Board. On October 23, the parties
reported that they had worked out a framework for settlement and requested that they be able to
notify the Board of the outcome of continued negotiations on November 1. The Board then
issued an order requiring a November 1 status report. The November 1 report stated that the

parties had engaged in further negotiations and the matter was headed toward settlement. The
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parties requested to be allowed to report to the Board on November 14. We issued an order
extending the stay in the case until November 14 and requested a status report on that date.

The parties November 14 status report stated in part: “[TThe parties have reached an
agreement in principle to settle the above-referenced appeal and are in the process of reducing
that settlement to writing.... the parties commit to submitting a stipulation of settlement to the
Board for the Board's approval by December 10, 2013...” The Board ordered that a stipulation
of settlement be filed by December 10. No filing was made on that date. The Board contacted
the parties and were informed that no settlement was reached and any chance of settlement now
seemed unlikely. Accordingly, the case once again became ready to schedule for hearing,
pending our ruling on the Department’s motion in limine and request for determination of the
burden of proof and proceeding.

Discussion

The Department’s August 28, 2013 motion raises four evidentiary objections. One
objection seeks to bar the testimony of the Authority’s expert witness, while the other three seek
to preclude the Authority from using certain evidence at trial. In addition, the motion asks that
we find that the Authority bears the burden of proof and proceeding in this appeal.

Burden of Proof

Dealing first with the determination of the burden of proof and proceeding, the
Department frames the issue in the case as “whether [the Authority] can...prove...that its
‘annual’ report was not representative of what the BOD5 loading actually was, and would
actually have contained numbers within its influent limit had the sampling been conducted
competently and accurately.” The Department adds that it should not have to prove the negative

of an issue. In support of its contention, the Department cites part of our rule governing the
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burden of proof and proceeding, 25 Pa. Code § 1021.122(a), which provides that the burden
“shall be the same as at common law in that the burden shall normally rest with the party
asserting the affirmative of an issue.” The Department ignores the rest of the rule. Importantly,
subsections (b) and (c) of that rule delineate specific instances where either the Department or
the appellant bears the burden of proof. Included among these is subsection (b)(4), which states
that the Department bears the burden of proof in cases in which it issues an order. 25 Pa. Code §
1021.122(b)(4).

As the Authority points out, among the listed instances in the rule, the Department’s letter
most closely resembles an order. “A letter is the equivalent of a compliance order if it directs or
requires the recipient to do something; it is prescriptive or imperative, not merely descriptive or
advisory.” Teska v. DEP, 2012 EHB 447, 453-54; see also Beaver v. DEP, 2002 EHB 666. The
letter at issue here is unquestionably prescriptive. It does much more than merely “inform” the
Authority, as the Department contends. Rather, it specifically directs the Authority to: (1)
prohibit new connections to the Upper Dublin facility; (2) immediately begin work on planning,
designing, financing, constructing, and operating a facility that may be necessary to meet
anticipated demand; and (3) submit to the Department both a corrective action plan (CAP) and a
connection management plan (CMP) within 90 days of the date of the letter. The Department’s
letter induces the Authority to take responsive action. Contrary to the Department’s assertion,
the affirmative of the issue is whether the Department correctly determined that the Authority’s
Upper Dublin facility was in organic overload status and that responsive action needed to be
taken by the Authority.

In addition to citing part of 25 Pa. Code § 1021.122, the Department also cites 500 James

Hance Court v. Pennsylvania Prevailing Wage Appeals Board, 33 A.3d 555, 575-76 n.28 (Pa.
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2011), but its utility for the Department’s argument is overstated. In this case, the Pennsylvania
Supreme Court did note subsection (a) of our burden of proof rule and its adoption of a general
common law approach, but essentially that is all the Court did. The Board has determined that
the Department’s letter functions as an order and therefore the Department bears the burden of
proof in this case. See ELG Metals, Inc. v. DEP, EHB Docket No. 2009-091-R, slip op. at 10
(Adjudication issued Oct. 22, 2013); Kraft v. DEP, 2011 EHB 50, 54. The Authority, of course,
must bear the burden of proof for any affirmative defenses that it raises. See Carroll Twp. v.
DEP, 2009 EHB 401, 409 n.3; Firschv. DEP, 1994 EHB 1226, 1240.
Motion in Limine

The Department raises four evidentiary objections, arguing that the Authority should not
be permitted to offer the testimony of a tardily identified expert witness, Dr. X. Sean Zhang, and
that the Authority should not be permitted to use as evidence certain items that were either not
previously disclosed or are irrelevant. The Department requests that we preclude this testimony
and evidence as a discovery sanction.

Initially we note that under the Administrative Agency Law of 1945, 2 Pa.C.S. §§ 101 —
754, Commonwealth agencies are not bound by technical rules of evidence at agency hearings
and they may receive all relevant and reasonably probative evidence. 2 Pa.C.S. § 505; see also
25 Pa. Code § 1021.123(a); D'Alessandro v. Pa. State Police, 937 A.2d 404, 412 (Pa. 2007).
Discovery in Board proceedings is generally governed by the Pennsylvania Rules of Civil
Procedure. 25 Pa. Code § 1021.102(a). Rule 4019 authorizes the imposition of sanctions for a
party’s failure to comply with discovery rules. Pa.R.C.P. No. 4019; see also 25 Pa. Code §
1021.161 (the Board’s rule for imposing sanctions). Whether or not to impose sanctions is

within the Board's discretion and must be appropriate given the magnitude of the violation.
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Envtl. & Recycling Servs., Inc. v. DEP, 2001 EHB 824, 829. In making this assessment we
consider (1) the prejudice caused to the opposing party and whether that prejudice can be cured,
(2) the defaulting party's willfulness or bad faith, (3) the number of discovery violations, and (4)
the potential importance of the precluded evidence. Id.; Dirian v. DEP, 2012 EHB 357, 358.

Ordinarily, discovery sanctions, especially the sanction of the preclusion of evidence, are
not imposed unless a party defies an order compelling discovery. Twp. of Paradise and Lake
Swiftwater, Inc. v. DEP, 2001 EHB 1005, 1007; DEP v Land Tech Eng’g, Inc., 2000 EHB 1133,
"1140. However, we have also held that discovery sanctions may be appropriate absent a motion
to compel as long as a sanction is reasonable given the severity of the violation. DEP v.
Colombo, 2012 EHB 370, 371-72 (citing Kochems v. DEP, 1997 EHB 422, 424, qff'd 701 A.2d
281 (Pa. Cmwilth. 1997)); DER v. Chapin & Chapin, Inc., 1992 EHB 751, 755.

The Department’s first argument is that it has not had the opportunity to depose Dr. X.
Sean Zhang, an expert apparently identified for the first time in the Authority’s pre-hearing
memorandum, and therefore his testimony at hearing should be precluded as a sanction for not
complying with discovery. Dr. Zhang will purportedly testify in some relation to the Authority’s
sampling and operating logs, to which the Department also has objections.

We have previously held that “expert witnesses, along with their qualifications, opinions
and bases for the opinions, must be provided in response to discovery inquiries.” Casey v. DEP,
2012 EHB 461, 464 (citing CMV Sewage Co., Inc. v. DEP, 2010 EHB 725, 729). In CMV
Sewage, we stated that the identification of expert witnesses for the first time in one’s prehearing
memorandum defeats the purpose of discovery to prevent surprise and unfairness and allow for a
fair hearing on the merits. CMV Sewage, 2010 EHB at 729. We also said that despite the

language of Pa.R.C.P. No. 4003.5(b) mandating that courts bar the testimony of tardily identified
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expert witnesses absent extenuating circumstances, both courts and this Board have taken a less
draconian approach. Id. at 730.

The Department argues that its notice of deposition called for the identification of any
individuals with knowledge of sampling practices and results and that Dr. Zhang was never
identified. The Department has not supplied the Board with any exhibits of its discovery
requests to support this argument. The Authority contends that the Department did not send
expert discovery requests that would have required the Authority to disclose any experts prior to
the filing of its pre-hearing memorandum. We do not have enough information to determine
whether the Department explicitly asked for the identification of experts, or if Dr. Zhang falls
under the Department’s umbrella request under its notice of deposition requesting the
identification of all people involved with the Upper Dublin facility from January 1, 2006 to April
16, 2012. For instance, we do not know if the Department served interrogatories requesting the
identification of the Authority’s expert witnesses, or if it was merely bootstrapped to a notice of
deposition. All that we received from the Department on this point was a convoluted footnote to
its memorandum in support of its motion that purportedly represents the pertinent text of the
notice of deposition and attempts to somehow convey what the Department did during discovery.
Regardiess, we think that any prejudice to the Department has been cured. Subsequent
correspondence with the parties indicated that Dr. Zhang was offered for deposition on January
22, 2014. There has been ample time since the scheduled deposition to analyze and process the
information obtained through the deposition. Accordingly, we will not bar Dr. Zhang’s
testimony as a sanction.

The Department next argues that the Authority should be precluded from using its 2012

Chapter 94 Annual Report as evidence as well as any reference to previously unproduced 2010
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and 2011 sampling and operator logs. The Department alleges that despite its requests, the
Authority’s sampling and operator logs were not produced during discovery. The Department
did not file with the Board a motion to compel the production of those documents. Instead, it
wishes to preclude their admission through its motion in limine. Although the Authority states
that it has since produced the logs, it does not explain why these logs were withheld, or why it
took the filing of a motion in limine for the Authority to finally turn them over to the
Department. The Authority argues that the Department has been aware of the contents of these
logs by way of meetings between the Department and the Authority, but this is a poor substitute
to actually producing the logs in a timely manner, as required by the rules governing discovery.
Without actually having the logs, the Department has no way of verifying the accuracy of any
description or characterization of their contents. The Department’s professional staff cannot
analyze the data contained in logs it does not have.

We do not take lightly a party’s complete abdication of responsibility under Pa.R.C.P.
No. 4009.12 (relating to answering a request for production of documents or things). However,
we also take a cautious approach to excluding integral evidence as a sanction for a discovery
violation when no motion to compel was filed and no Board orders were violated. ERSI, 2001
EHB at 830-31. Since the information in the logs and the 2012 Annual Report may be important
to the outcome of the case, and since the documents have subsequently been produced, we
decline to wholly preclude the use of the logs at trial as a sanction.

The Department next argues that the Authority should be precluded from introducing any
evidence or testimony regarding CBOD:s in reference to the regulatory requirements of Chapter
94, as such information is irrelevant. The Board's Rules provide that relevant and material

evidence of reasonable probative value is admissible and that although the Board is not bound by
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the technical rules of evidence, it generally applies the Pennsylvania Rules of Evidence. 25 Pa.
Code § 1021.123(a). To be relevant, evidence must have a tendency to make a fact of
consequence in the action more or less likely. Pa.R.E. 401. The Pennsylvania Supreme Court
has added the gloss that relevant evidence “logically tends to establish a material fact in the case,
tends to make a fact at issue more or less probable[,] or supports a reasonable inference or
presumption regarding a material fact.” Commonwealth v. Jones, 65 A.3d 318, 324 (Pa. 2013)
(citing Commonwealth v. Williams, 896 A.2d 523, 539 (Pa. 2006)). Relevance is not an exacting
standard. (See Pennsylvania Evidence Courtroom Manual Ch. 401 (2014 ed. Matthew Bender),
“[T)his threshold standard of relevancy is exceptionally low.”) As it is often stated, relevance
simply refers to the ability of a piece of evidence to function as a proverbial brick in the wall of a
fact of consequence.

The Board makes a determination on relevance “in the light of reason, experience,
scientific principles, and other testimony offered in the appeal." R.R. Action and Advisory Comm.
v. DEP, 2009 EHB 472, 474. Accordingly, given the breadth of the Board’s review, what is
relevant can be extensive. Gadinski v. DEP, 2011 EHB 68, 70. It is not now apparent whether
evidence and testimony concerning CBODs will be relevant at trial and make any fact of
consequence to the appeal more or less likely. Accordingly, since its relevance is uncertain prior
to trial, at this time we are unwilling to wholly preclude any evidence relating to CBOD:s. See,
e.g. Gadinski, 2011 EHB at 70; DEP v. Neville Chem. Co., 2005 EHB 181, 183. The
Department may raise specific relevance objections to evidence involving CBOD:s at trial.

Finally, the Department argues that the Authority should be precluded from calling
Department employees to testify and question them using leading questions. The Department

argues that employees of the Department do not have an adverse interest and therefore cannot be
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questioned as if on cross-examination, per 42 Pa.C.S. § 5935. The Department also cites
Pittsburgh Miracle Mile v. Board of Property Assessment, 294 A.2d 226 (Pa. Cmwlth. 1972), for
a reason we cannot readily discern, as it struggles to bear any relevance on the issue. Regardless,
the Authority is correct in its response to the Department in arguing that employees of the
Department, as witnesses identified with an adverse party, are permitted to be questioned using
leading questions under Pa.R.E. 611(c). This notion has long-standing support in the Board’s
case law. See Smedley v. DEP, 2000 EHB 97 (providing extensive discussion on the issue).
Therefore, the Authority may call Department employees to testify at trial and ask them leading
questions.

For all the reasons above, we enter the following order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BUCKS COUNTY WATER & SEWER
AUTHORITY :
V. : EHB Docket No. 2011-158-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 14™ day of March, 2014, it is hereby ordered that the Department’s
motion in limine is denied and the Department shall bear the burden of proof in the case. It is
further ordered that a hearing in this matter shall begin at 10:00 a.m. on Wednesday, May 14,
2014 at the Harrisburg offices of the Environmental Hearing Board, 400 Market Street, Second
Floor, Hearing Room 1, Harrisburg, Pennsylvania. The parties shall also participate in a pre-

hearing conference call at 10:00 a.m. on Thursday, May 8, 2014. The dial-in number for the

call is (602) 333-2017 and the access code is 8981473.
ENVIRONMENTAL HEARING BOARD

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

DATED: March 14, 2014

c: DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9™ Floor, RCSOB
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For the Commonwealth, DEP:
Kenneth A. Gelburd, Esquire
Southeast Region — Office of Chief Counsel

For Appellant:

Steven A. Hann, Esquire
HAMBURG, RUBIN, MULLIN,
MAXWELL & LUPIN

P.O. Box 1479

Lansdale, PA 19446-0773

Court Reporter:

Commonwealth Reporting Company, Inc.
700 Lisburn Road

Camp Hill, PA 17011
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

THE CITY OF PHILADELPHIA
V. : EHB Docket No. 2013-074-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: March 19,2014
PROTECTION and FMRA, INC., Permittee

OPINION AND ORDER ON
MOTIONS FOR SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board grants an appellant’s motion for summary judgment because there is no
genuine issue of material fact that the appellant, as landowner and lessor, did not consent to the
permittee’s handling of municipal solid waste on the leased property, yet the Department issued
a major modification to the permittee’s solid waste management permit authorizing the handling
of such waste.

OPINION

The City of Philadelphia filed this appeal from the Department of Environmental
Protection’s (the “Department’s”) approval of FMRA, Inc.’s application for a major modification
of its solid waste management permit (Permit No. 101687), which authorized FMRA for the first
time to handle municipal solid waste at its planned waste transfer facility instead of just dredge
materials and construction and demolition (C&D) waste. The Department originally issued a
permit to FMRA on February 17, 2007. The permit authorized FMRA to operate a C&D waste
transfer facility located at the intersection of Hog Island and Fort Mifflin Road in the City of

Philadelphia. The facility has never been built.

156

Rachel Carson State Office Building ~ 2°d Floor| 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738
http://ehb.courtapps.com



In 2008, FMRA applied for a permit modification. The facility would remain exclusively
a dredge material and a C&D waste facility, but the permitted area of the facility would expand
onto land owned by the City. In support of its application, FMRA included a Contractual
Consent of Landowner Form (“landowner consent form™), which was executed by the City. The
City acknowledged on that form that FMRA had the right to enter upon and use the land for the
purpose of conducting waste management activities. By executing the form, the City granted the
Commonwealth a right of access to the site that is irrevocable for at least ten years. The form
specifically provided that there was nothing that precluded the City from terminating FMRA'’s
right to conduct waste management activities on the property (other than closure or
environmental remediation activities). The Department accepted the form and issued the permit
modification.

On November 30, 2012, FMRA applied for a major modification of its permit. FMRA
sought to add municipal solid waste (MSW) as an additional waste stream to be managed at the
yet-to-be-built facility. As part of its application, FMRA simply resubmitted the landowner
consent form that had been executed previously by the City in 2008 when the facility was limited
to C&D waste. When the City received word that FMRA had applied for a permit modification
to allow the facility to also handle municipal waste, it advised the Department in formal
comments submitted on February 8, 2013 that the lease and sublease for the property prohibited
the management of any materials at the facility beyond dredge spoils and C&D waste. The City
said that it “has not and will not grant authorization for the site to be used for waste materials
other than C&D debris and dredge materials as authorized in the current lease.”

On or about February 25, 2013, the City sent another letter to the Department reiterating

that the sublease for its property pursuant to which FMRA had possession prohibited the
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processing or management of MSW at the facility. The City added that its 2008 landowner
consent form was not intended to expand FMRA’s rights under the lease and sublease between
FMRA'’s affiliate, Victory Recycling, LP, and the City. The City said that it never intended to
consent to the use of the property for the handling of municipal solid waste.

The Department received the City’s comments and correspondence and was well aware
of the City’s strong opposition to the use of the facility for handling MSW. Despite this, on May
15, 2013, the Department issued the permit modification authorizing the handling of MSW. It
acknowledged the City’s opposition but said that the City’s opposition did not constitute a basis
for the Department to deny a permit because the City had not revoked its 2008 landowner
consent form. The City timely filed this appeal from the Department’s approval of the permit
modification.

After the permit modification was issued, on May 31, 2013, the City sent the Department
and FMRA a letter “withdrawing” its consent of landowner, adding that “[w]ith this withdrawal,
FMRA, Inc. does not have permission from the city to conduct any solid waste management
activities on the aforesaid land.” The Department sent a letter to FMRA dated June 19, 2013,
citing the letter of May 31, 2013, and indicating that, based on the City’s letter, the Department
believed that FMRA would be unable to comply with certain conditions of the permit. In its
letter the Department asked FMRA to submit a written plan and schedule addressing the
problem. Counsel for FMRA responded to the Department’s letter by letter dated June 28, 2013,
in which he stated that he and his client were in discussions with the City regarding this matter
and FMRA would not begin construction of the facility until the matter was resolved with the

City.
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By letter dated January 8, 2014, the City advised the Department that a withdrawal of the
landowner consent form had been recorded with the City of Philadelphia Department of Records.
By letter dated January 10, 2014, the Department advised FMRA that, in light of the City’s
January 8, 2014 letter, it did not appear likely that FMRA would be able to resolve the ongoing
violations noted in the letter of June 19, 2013. The Department requested a written response
indicating whether FMRA wished to voluntarily request termination of its permit “or otherwise
provide a factual and legal basis for why FMRA believes DEP should not pursue resolution of
this matter by initiating an action pursuant to Section 503(c) of the SWMA [Solid Waste
Management Act], 35 P.S. Section 6018.503, or Section 602(a) of the SWMA, 35 P.S. Section
6018.602(a).” FMRA responded that it will under no circumstances voluntarily request
termination of the permit and that it has “a number of options” for resolving its dispute with the
landowner. It revealed that its lease has in fact been terminated, but that Victory Recycling has
taken action against the City for wrongful termination.

The City has now filed a motion for summary judgment. It argues that the Department
erred as a matter of law in issuing the major permit modification authorizing FMRA to handle
MSW even though it knew that the City, as landowner, did not consent to such use of its
property. The Department has filed its own motion for summary judgment arguing that it was
entitled to rely on the landowner’s executed consent form from 2008. Interestingly if not

pointedly, FMRA has not submitted any responses to the summary judgment motions.
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Discussion

The Board may grant summary judgment if the record shows that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law. Berks
County v. DEP, 2012 EHB 23; Yoskowitz v. DEP, 2005 EHB 401; Zlomsowitch v. DEP, 2003
EHB 636, 641. The Board views the record in light most favorable to the nonmoving party and
resolves all doubts as to the existence of a genuine issue of material fact against the moving
party. Holbert v. DEP, 2000 EHB 796.

There is no dispute that the City as landowner does not consent to the use of its property
for the purpose approved in the modified permit. It has never consented. In fact, it strongly
objects to that use. The City has been very clear about its position, and remains so to this day.
The Department has not contended otherwise. It has not disputed the fact that the City does not
consent to the use of the property for managing MSW. As previously noted, FMRA has not
participated in the summary judgment motion practice in defense of its own permit, so FMRA is
obviously not contending that the City consented. Thus, there is no genuine dispute that the
landowner does not consent to the use of its property as authorized in the modified permit.

The issue before us is whether we should uphold the Department’s issuance of the major
modification even though there is no landowner consent. The answer seems obvious: the permit
modification cannot stand. Indeed, there actually is no dispute that the permit modification
cannot stand. Obviously, the City holds that view. FMRA has expressed no view. The only
other party, the Department, is not arguing that the permit can or should remain in place now that
the landowner has withdrawn its landowner consent form and recorded that withdrawal with the
recorder of deeds. To the contrary, as discussed above, it has signaled that the permit is in

serious jeopardy even if this Board does not act.
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Although it does not claim that the modified permit should remain in place now, the
Department nevertheless attempts to convince us that its decision to issue the major modification
was justified at the time. We do not think that an historical analysis is necessary. We conduct a
de novo review of the Department’s action to determine whether it was a lawful and reasonable
exercise of the Department’s discretion that is supported by the evidence presented before the
Board. Jake v. DEP, EHB Docket No. 2011-126-M (Adjudication, February 18, 2014); O Reilly
v. DEP, 2001 EHB 19. De novo review involves consideration of the case anew. The Board is
substituted for the Department and redecides the case based solely on the record before us, rather
than deferring in any way to the Department’s findings. Young v. DER, 600 A.2d, 667, 668 (Pa.
Cmwilth. 1991); Jake, supra, slip op. at 10-11 (quoting Smedley v. DEP, 2001 EHB 131, 156). In
other words, the important question is not whether the Department’s action was appropriate
based upon the facts as they existed at the time. The operative question is whether the
Department’s action was appropriate knowing what we know now. R. R. Action and Advisory
Comm. v. DEP, 2009 EHB 472, 476-77. Considering everything that we know up until this
point, it is undisputed that the permit is not supported by landowner consent. No such permit can
remain extant.

However, even if it were necessary or appropriate to go back in time and analyze whether
the Department erred based on the facts as they existed at the time it approved the permit
modification, we would conclude that the Department’s action was neither reasonable nor
supported by the facts. The owner of the site told the Department in no uncertain terms that it
did not consent to the use of its property for the purposes sought in the major modification. The
landowner’s opposition was expressed repeatedly and it was unequivocal. The Department was

fully aware of the landowner’s opposition. The Department was presented with the lease for the
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property that clearly did not authorize the use of the property for the handling of MSW. The
Department has never asserted that the landowner in fact consented to the major modification.

Yet, in a clear case of elevating form (or in this case, a form) over substance, the
Department disregarded the landowner, blindly relied upon a form executed in connection with a
substantially different version of the permit from five years earlier, and issued the major
modification. The City executed the landowner consent form at a time when its property was to
be used for handling dredge material and C&D waste. There was no discussion of using the site
to handle MSW. That is a very significant change. Even if we assume that it would have been
reasonable for the Department to simply rely on a form executed in that earlier context as proper
support for a permit modification for a major change in operations had the landowner been silent,
here the landowner made it abundantly clear that it did not consent to the expanded activity,
either then or now. We need not decide whether the Department acted unlawfully by relying on
an old form for a major modification. Even if we assume it was lawful, the Department clearly
acted unreasonably and with apparently willful ignorance in disregarding the landowner’s
position.

The Department’s position boils down to a claim that it was entitled to rely on the City’s
2008 landowner consent form to the exclusion of everything else. To be more precise, it argues
that it was entitled to rely exclusively on that form because the City did not “revoke” it. The
Department’s actions before the permit issuance and since have made it clear that, had the City
“revoked” or “limited” or “withdrawn” the form, we would not be here. The Department would
not have approved the major modification and, in fact, as previously mentioned, it has now
indicated that the permit is in jeopardy because the City has now withdrawn the consent form

and recorded the withdrawal with the recorder of deeds.
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We do not agree that some sort of formal withdrawal or revocation of the consent form is
as significant as the Department makes it out to be. Initially, we do not understand how the
landowner can “revoke” an irrevocable consent for site access to the Commonwealth and FMRA
for regulatory oversight and pollution abatement activities, as necessary. We also do not
understand why the Department would push so hard for a withdrawal or revocation of the form.
A withdrawal is not necessary to limit the use of the site for waste management activities
because the landowner consent form on its face makes it clear that the landowner can withdraw
its consent for the use of the site for such activities, and that is exactly what the landowner did
here. Furthermore, pushing for a withdrawal, even if that is legal, is contrary to the
Commonwealth’s interests because it puts into question the Commonwealth’s right of access for
regulatory oversight and the permittee’s right of access for pollution abatement activities, which
rights are supposed to be irrevocable.

Even if the landowner’s position had been equivocal, it would have been appropriate for
the Department to err on the side of caution. What we have said in the context of mining is
equally applicable here in the context of solid waste management: the Department should not
issue a permit for either activity unless it is confident that the owner of the site where the activity
is to take place has consented to the use of its property for that purpose. Cf Rausch Creek Land,
LPv. DEP, 2011-137-L (Adjudication, October 11, 2013) (and cases cited therein).

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

THE CITY OF PHILADELPHIA

V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and FMRA, INC., Permittee

EHB Docket No. 2013-074-L

ORDER

AND NOW, this 19 day of March, 2014, it is hereby ordered as follows:

1.

2.

The City of Philadelphia’s motion for summary judgment is granted.

The Department’s motion for summary judgment is denied.

The major modification of Solid Waste Management Permit No. 101687 is

revoked. The permit as unmodified remains in force.

Jurisdiction is relinquished. The docket shall be marked closed.
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ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman

MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.

BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.

RICHARD P. MATHER, SR.
Judge



s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: March 19,2014

Cc:

DEP, Bureau of Litigation:
Attention: Priscilla Dawson
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
William Blasberg, Esquire
Office of Chief Counsel — Southeast Region

For Appellant:

Dennis Yuen, Esquire

THE CITY OF PHILADELPHIA LAW DEPARTMENT
1515 Arch Street

Philadelphia, PA 19102

For Permittee:

Raymond C. Rinaldi II, Esquire
RINALDI & POVERMO, P.C.
P.O. Box 826

Scranton, PA 18501
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAWRENCE HARVILCHUCK

V. : EHB Docket No. 2013-202-M

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: April 1,2014
PROTECTION and WPX ENERGY :

APPALACHIA, LLC, Permittee

OPINION AND ORDER ON
MOTION TO DISMISS

By: Richard P. Mather, Sr., Judge
Synopsis

The Board grants a motion to dismiss filed by the Department of Environmental
Protection where an appellant, after receiving an automated email generated by the Department’s
eNOTICE system and following a link included in the email to an eFACTS webpage maintained
by the Department, subsequently submitted a Right-To-Know Law Record Request Form
(“RTKL Request”) which included language indicating that the appellant understood that a
permit had been renewed. The Board finds that the appellant had actual notice of the
Department’s renewal of the permit on the date he viewed the webpage and filed the RTKL
Request, and the appellant’s notice of appeal, filed more than thirty days later, was untimely.

OPINION

Background

The Appellant, Laurence Harvilchuck, filed an appeal before the Environmental Hearing
Board (the “Board”) challenging a decision by the Department of Environmental Protection (the

“Department”) to issue Renewal Permit Number 37-115-21061-00-00 to Facility Authorization
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ID 995272 McNamara Well Pad, Sub-Facility ID 1089132 McNamara 39 11H Well (“Well”)
located in Silver Lake Township, Susquehanna County (“Renewal Permit”).! The Renewal
Permit authorizes WPX Energy Appalachia, LLC (the “Permittee”) to drill and operate the Well.

Before the Board is a Motion to Dismiss (the “Motion”) filed on behalf of the
Department, arguing that the Appellant filed his Notice of Appeal after the thirty-day appeal
period.2 The Permittee joined in the Department’s Motion. The Appellant filed a Response to
the Motion, and the Department filed a Reply to the Appellant’s Response. The Permittee did
not join in the Department’s Reply.

Before filing his November 6, 2013 Notice of Appeal objecting to the issuance of the
Renewal Permit, the Appellant, on January 28, 2013, appealed the Department’s issuance of the
original permit for the Well. See EHB Docket No. 2013-015-M (consolidated at 2013-013-M).
In that Notice of Appeal, under the heading, “On what date and how did you receive notice of the
Department’s action,” the Appellant stated:

Notice of the Department's Action was delivered electronically to

Appellant from the Department’s eFACTS database by the

Department's eNOTICE service in an e-mail update mailed on

January 1, 2013. Written notice of the Department's action was

received by Appellant on January 25, 2013 in response to a written

request, dated January 4, 2013, to the Department under the Right-

To-Know Law (65 P.S. § 67.703) for a copy of the Well Permit.
See Notice of Appeal, EHB Docket No. 2013-015-M (consolidated at 2013-013-M). On October
11, 2013, the Board granted the Appellant’s Revised Motion for Leave to Amend Consolidated
Appeal 2013-013-M to add an objection that argued that the Department failed to adequately

ascertain whether the original permit was issued to the proper entity, and in its memorandum of

! The Renewal Permit was issued on September 25, 2013.

2 According to the Department, the Appellant received actual notice of the Department’s decision to issue
the Renewal Permit on September 30, 2013 and the Appellant filed his appeal on November 6, 2013
which is more than thirty days after September 30, 2013.
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law attached to his motion suggested that the original permit should have instead been issued to
WPX Energy, Inc., the parent company of WPX Energy Appalachia, Inc. Harvilchuck v. DEP,
EHB Docket No. 2013-013-M, slip op. at 3-4 (Amended Opinion and Order issued Oct. 11,
2013).

The Parties agree that on September 25, 2013 the Department issued the Renewal Permit
for the Well. Brief of Appellee Department in Support of its Motion to Dismiss (“Department’s
Brief”) at 1; Brief in Support of Appellant’s Response to Department’s Motion to Dismiss
(“Appellant’s Brief”) at 1, Exhibit (“Ex.”) L. Notice of the issuance of the Renewal Permit was
not published in the Pennsylvania Bulletin. On September 27, 2013, the Appellant received an
automated email generated by the Department’s eNOTICE system, a notification system
designed to provide information about Departmental activities and to encourage civic
engagement in environmental issues. That email informed the Appellant, in pertinent part, as

follows:

The following Permit Applications have changed as of Friday, September 27,
2013.

Silver Lake Municipality:
Authorization # 995239 has been updated on 9/25/2013
Subfacility ID=1117182 Name=MCNAMARA 36 5H eMapPA search
Authorization # 995243 has been updated on 9/25/2013
Subfacility ID=1117197 Name=MCNAMARA 36 7H eMapPA search
Subfacility ID=1117198 Name=MCNAMARA 36 7TH eMapPA search
Authorization # 995245 has been updated on 9/25/2013
Subfacility ID=1117203 Name=MCNAMARA 39 9H eMapPA search
Authorization # 995272 has been updated on 9/25/2013
Subfacility ID=1089132 Name=MCNAMARA 39 11H eMapPA search

Appellant’s Response, Ex. B.

The Appellant claims that this email provided a link to the Department’s eFACTS
website, a site maintained by the Department designed to enhance public knowledge of
Departmental activities and to encourage greater public involvement in environmental matters.

Appellant’s Brief at 2. The Appellant asserts that the eFACTS website, on September 27, 2013,
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indicated that the application for the Renewal Permit had been filed with the Department. Id.
The Appellant, on that same day, submitted a Right-To-Know Law Record Request Form
(“RTKL Request”) to the Department requesting “a copy of the ‘Permit and Application to Drill
and Operate an Unconventional Well,” and all attachments thereto” as well as “all departmental
records, correspondence, minutes of meetings, and transcripts from phone calls that collectively
constitute the Administrative Review” of DEP Facility Authorization ID 995272, including Sub-
Facility 1089132.> Appellant’s Brief, Ex. D. The Department responded to that RTKL Request
on October 18, 2013, notifying the Appellant that it did not have the records requested and that it
“is not required ‘to create a record which does not currently exist or to compile, maintain, format
or organize a record in a manner in which the agency does not currently compile, maintain,
format or organize the record.”” Appellant’s Brief, Ex. J.*

On September, 30, 2013, the Appellant received a second automated email generated by

the Department’s eNOTICE system, informing the Appellant, in pertinent part, as follows:

The following Permit Applications have changed as of Monday, September 30,
2013.

Silver Lake Municipality:
Authorization # 994038 has been updated on 9/25/2013
Authorization # 995272 has been updated on 9/25/2013
Subfacility ID=1089132 Name=MCNAMARA 39 11H eMapPA search

Appellant’s Brief, Ex. E. The Appellant claims that this email provided another link to the
Department’s eFACTS website. Appellant’s Brief at 3, 4. That eFACTS webpage, a copy of
which the Appellant attached as Exhibit C to his Response, contains the following information:

- Authorization ID: 995272
- Permit number: 115-21061

* Pennsylvania's Right to Know Law, 65 P. S. §§ 67.101-67.3104, provides citizens the right of access to
certain public records.

* Although an initial response to the September 27, 2013 RTKL Request was due on October 4, 2013, the
Department notified the Appellant by letters of October 2, 2013 and October 3, 2013 that the Department
required up to an additional thirty days to respond. Appellant’s Brief, Exs. G, H.
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- Site: MCNAMARA WELL PAD OG ESGP

- Client: WPX ENERGY APPALACHIA LLC

- Authorization type: Drill & Operate Well Permit

- Application type: Renewal

- Authorization is for: FACILITY

- Date received: 09/18/2013

- Status: Issued on 9/25/2013

- Sub-Facility ID: 1089132

- Sub-Facility Name: MCNAMARA 39 11H

- Description: Well

- Authorization status: Issued on 9/25/2013

- Completeness Review Start Date: 9/18/2013

- Completeness Review Completion Date: 9/23/2013

- Technical Review State Date: 9/23/2013

- Technical Review Completion Date: 9/25/2013

- Permit Review Notes from 9/23/2013: “The permit application package is complete, has
been accepted, and is undergoing technical review.”

- Permit Review Notes from 9/25/2013: “The technical review and decision review are
complete and either the permit decision and/or permit issuance are forthcoming.”

Appellant’s Brief, Ex. C.>

The Appellant then submitted a RTKL Request, dated September 30, 2013, requesting a
copy of the Renewal Permit. That RTKL Request stated, in pertinent part:

1 formally request and require a copy of the Renewed Well Permit
pertaining to DEP Facility Authorization ID 995272 McNamara
Well Pad, Sub-Facility ID 1089132 McNamara 36 [sic] 11H Well
located in Silver Lake Township, Susquehanna County, that was
issued on September 25, 2013 and the notice of issuance posted to
the Department's eFACTS site on September 30, 2013. . ..

° The Appellant contradicts himself as to the date of Exhibit C, the printed eFACTS webpage. Initially,
the Appellant claims that the September 27, 2013 eNOTICE email directed him to the eFACTS webpage
included as Exhibit C. However, the Appellant makes three subsequent claims that the later September
30, 2013 eNOTICE email directed him to the eFACTS webpage included as Exhibit C. Compare
Appellant’s Brief at 2 (claiming September 27, 2013 eNOTICE email linked to Exhibit C) with
Appellant’s Brief at 3, 4 (claiming September 30, 2013 eNOTICE email linked to Exhibit C). The
Department did not dispute any of these four statements in its Reply. The most practical explanation for
this discrepancy is that the Appellant did not print out the eFACTS webpage until he began preparing his
Response to the Motion. In any event, the Appellant’s Response more strongly suggests that the
information in Exhibit C reflects the information available on the Department’s eFACTS webpage on
September 30, 2013, not September 27, 2013.
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Department’s Motion, Ex. A. The Appellant’s RTKL Request is evidence that the Appellant
understood after reading the attached webpage that the Renewal Permit was issued on September
25, 2013. On October 24, 2013, the Department responded to the September 30, 2013 RTKL
Request and provided the Appellant with a copy of the Renewal Permit. Appellant’s Brief, Ex.
L.
The Appellant ultimately filed his appeal of the Renewal Permit on November 6, 2013.

In his Notice of Appeal, under the heading, “On what date and how did you receive notice of the
Department’s action,” the Appellant stated:

Notice of the Department's Action was published by the

Department's eNOTICE service in an e-mail update mailed on

September 30, 2013. Written notice of the Department's action was

received by Appellant on October 24, 2013 in response to a written

request by Appellant, dated September 30, 2013, to the Department

under the Right-To-Know Law (65 P.S. §67.703) for a copy of the

Well Permit.
See Notice of Appeal, EHB Docket No. 2013-202-M. The Appellant asserts that the thirty-day
appeal period began on October 24, 2014 when he received written notice of the Department’s
action and a copy of the Renewal Permit. The Appellant included functionally the same
objection that he successfully had added to his appeal of the original permit, discussed above,
arguing that the Department failed to adequately ascertain whether the original permit was issued
to the proper entity.

On January 8, 2014, the Department filed a Motion to Dismiss, arguing that the Appellant

received actual notice of the Department’s action on September 30, 2013, the date on which the

Appellant submitted a RTKL Request asking for a copy of the Renewal Permit, and therefore the

Appellant’s failure to file his appeal by October 30, 2013, thirty days after the Appellant

¢ Although an initial response to the September 30, 2013 RTKL Request was due on October 7, 2013, the
Department notified the Appellant by letter of October 7, 2013 that the Department required up to an
additional thirty days to respond. Appellant’s Brief, Ex. K.
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received actual notice, deprives the Board of jurisdiction over this appeal. The Appellant
disagrees that he had actual notice on September 30, 2013 and maintains that he did not have
actual notice of the Department’s action until he received written notification of the action on
October 24, 2013, when the Department provided him with a copy of the Renewal Permit.’
Standard of Review

The Board evaluates a motion to dismiss in the light most favorable to the non-moving
party. Teska v. DEP, 2012 EHB 447, 452; Pengrove Coal Co. v. DER, 1987 EHB 913, 915. A
motion to dismiss will be granted only where no material issues of fact are in dispute and the
moving party is entitled to judgment as a matter of law.® Teska, 2012 EHB at 452; Tinicum
Township v. DEP, 1996 EHB 816, 822.
Actual Notice

Section 4 of the Environmental Hearing Board Act provides that “[n]o action of the
department adversely affecting a person shall be final as to that person until the person has had
the opportunity to appeal the action to the board.” 35 P.S. § 7514(c). To that end, the Board’s
jurisdiction extends only to timely-filed appeals. 25 Pa. Code § 1021.52(a); Hendryx v. DEP,
2010 EHB 127, 131; Rostokosky v. Department of Environmental Resources, 364 A.2d 761, 763
(Pa. Cmwlth. 1976) (“[T]he untimeliness of the filing deprives the Board of jurisdiction.”). The
Board’s Rules provide several means to determine whether an appeal is “filed with the Board in

a timely manner, . . . unless a different time is provided by statute.” 25 Pa. Code § 1021.52(a).

7 The Appellant argues that the date on which he had actual notice of the final Department action is a
disputed issue of material fact. See Appellant’s Brief at 1, 5. To the contrary, that issue is a disputed
conclusion of law.

8 The Department’s Motion is supported in large part on facts outside of those stated in the notice of
appeal. As a matter of practice, the Board has decided motions to dismiss based on facts outside of those
stated in the appeal when the Board's jurisdiction is in issue. Felix Dam Preservation Ass'n v. DEP, 2000
EHB 409, 421, n. 7; Hendryx, 2011 EHB at 129-30. The issue before the Board, whether the Appellant’s
Notice of Appeal was timely filed, is a jurisdictional issue, and the Board, in deciding the Motion, may
base its decision on facts outside of those stated in the appeal.
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For a person to whom the Department action is directed or issued, an appellant shall file an
appeal within thirty days after receiving written notice of the action. 25 Pa. Code §
1021.52(a)(1). For any other person aggrieved by a Department action, the appellant shall file
the appeal within one of two situations. If notice of the Department action is published in the
Pennsylvania Bulletin, then the appellant shall file an appeal within thirty days after the notice is
published in the Pennsylvania Bulletin. 25 Pa. Code § 1021.52(a)(2)(i). If notice of the
Department action is not published in the Pennsylvania Bulletin, then the appellant shall file an
appeal within thirty days after receiving actual notice. 25 Pa. Code § 1021.52(a)(2)(i1). The
Appellant in this appeal is not a person to whom the action was directed or issued, and notice of
the Department action under appeal was not published in the Pennsylvania Bulletin. The appeal
is therefore subject to the actual notice standard in 25 Pa. Code § 1021.52(a)(2)(ii).

An appellant may receive actual notice through a variety of means and need not
necessarily receive a physical, written notification from the Department. Bentley v. DER, 1989
EHB 960, 965 n.2 (finding that appellant received actual notice of permit issuance while
attending a public hearing); Emerald Coal Resources, LP v. DEP, 2008 EHB 312, 318
(suggesting that “a posted sign clearly indicating that an approval has been granted may be
sufficient [to provide actual notice] if it is seen.”); id. (“We are not suggesting that Emerald was
required to see a copy of the actual letter before it needed to file an appeal.”). In addition, the
Board generally insists on precision in the context of providing notice of final Department
actions. Barra v. DEP, 2004 EHB 276, 284; Emerald Mine Resources, LP v. DEP, 2007 EHB
611, 612; Emerald Coal Resources, LP v. DEP, 2008 EHB 312, 319 (finding that hand-written
note sent by Department employee to appellant stating, “[tlhe Department’s information

indicates that [the Well] is active. Please call Mr. Trout at [his phone number] to verify if
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needed” was too informal and imprecise to provide actual notice to appellant). The facts of a
particular appeal are very important when evaluating when a person received actual notice of a
Department action thereby triggering a thirty-day appeal period.

In Emerald Coal Resources, we declined to conclude that an appellant had received
actual notice of the Department's decision to issue a well permit, even after the appellant learned
from a review of an online database managed by the Pennsylvania Department of Conservation
and Natural Resources called the Internet Record Imaging System (“IRIS”) that the application
for the permit had been submitted to and processed by the Department, because IRIS did not
provide any indication that the Department had taken any final appealable action. Emerald Coal
Resources, LP, 2008 EHB at 316-20. The Board found that the appellant did not have actual
notice of the Department’s final action until receipt of a letter indicating a final decision was
made. Id. at 320. Nevertheless, the Board stated that it would have been “faced with a different
case if the Department clearly expressed on IRIS that a well had been registered and, for
example, its document stamps said as much or it included the registration approval letters on
IRIS.” Id at 320-21 n.2.

In 2009, the Board, in two opinions stemming from the same set of facts and issued on
the same day by former Judge George J. Miller, announced a standard for determining whether
an appellant received actual notice of a Department action. Borough of West Chester v. DEP,
2009 EHB 308; Telford Borough Authority v. DEP, 2009 EHB 333. That standard, the Board
stated, is whether the notice “identifies an action of the Department such that an ordinary
member of the public would have sufficient information to determine that they may be affected
by such an action for the purposes of filing an appeal with the Board.” Borough of West Chester,

2009 EHB at 313; Telford Borough Authority, 2009 EHB at 338. In 2011, the Board, in an
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opinion issued by Judge Richard P. Mather, Sr., applied the same standard in Hendryx v. DEP,
2011 EHB 127, 134. The standard of actual notice “does not depend on the sophistication of an
appellant.” Emerald Coal Resources, LP v. DEP, 2008 EHB 312, 318; see also Borough of West
Chester, 2009 EHB at 313 (“The standard is not whether an experienced practitioner of the law
should have known to file an appeal on behalf of a client.”); Telford Borough Authority, 2009
EHB at 338; Solebury Township v. DEP, 2003 EHB 208, 215 (“[I]t is unreasonable to assume
that members of the public are intimately acquainted with the minutiae of the Department's
manner of administering its regulatory programs . . . .” (quoting P.R.I.D.E. v. DER, 1986 EHB
905, 907.”)); Hendryx, 2011 EHB at 134.

In Borough of West Chester and Telford Borough Authority, the Department filed
motions to dismiss arguing that the appellants failed to timely file their appeals of certain
TMDLs because the appeals were filed more than thirty days after an individual, who later
became the appellants’ counsel, received an email notifying him that the TMDLs had been
“established” by the United States Environmental Protection Agency. Borough of West Chester,
2009 EHB at 308-10; Telford Borough Authority, 2009 EHB 333-35. The Appellants argued that
they had no reason to know that the Department was involved in the development of the TMDLs
until the following month when the appellants received letters from the Department, less than
thirty days after which the appellants filed their appeals. Borough of West Chester, 2009 EHB at
310; Telford Borough Authority, 2009 EHB at 335.

The Board held that the emails were insufficient to provide actual notice to an ordinary
member of the public that the Department took an appealable action. Borough of West Chester,
2009 EHB at 311; Telford Borough Authority, 2009 EHB at 336. The Board “reject[ed] the

notion that the voluminous website content that the e-mail directed the individuals to provided
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adequate notice of an action of the Department.” Borough of West Chester, 2009 EHB at 313;
Telford Borough Authority, 2009 EHB at 338. “Just as the Board has not required members of
the public to review voluminous permits in the face of an insufficient Pennsylvania Bulletin
notice,” the Board did “not find that the [appellants] should have discovered that [they were]
aggrieved by an action of the Department by reviewing voluminous content on another agency's
website.” Borough of West Chester, 2009 EHB at 313-14; Telford Borough Authority, 2009
EHB at 338-39.

More recently, at issue in Hendryx v. DEP was an appeal of the Department’s revision to
a Water Management Plan authorizing East Resources, Inc. to withdraw water from a site on the
Allegheny River for use at a number of its Marcellus Shale permitted natural gas well sites.
Hendryx v. DEP, 2011 EHB 127, 128-29. The appellants received an email on July 27, 2010
from the board president of the Allegheny Defense Project, which included an attached copy of a
letter from John Hanger, then the Secretary of the Department. Id. at 130. The attached letter
briefly referred to a Water Management Plan authorizing East Resources, Inc. to withdraw water
from the Allegheny River and included a footnote which contained a hyperlink to the
Department’s approval letter for the Water Management Plan. /d. The Department claimed that
the email provided the appellants with actual notice on July 27, 2010, and therefore the
appellants’ September 16, 2010 appeal, which was filed fifty-one days later, was untimely. Id. at
130-31. The appellants, on the other hand, claimed they received actual notice on August 24,
2010 through information acquired in discovery in a related appeal of a well drilling permit. Id.
at 131.

The Board held in Hendryx that the email was insufficient to provide actual notice to an

ordinary member of the public that the Department took an appealable action. Id. at 133-34.
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The Board found that an ordinary member of the public would not “be able to see that they
would be affected by the issuance of a particular [Water Management Plan] without additional
information from the Department or the Permittee.” Id. at 134. Further, the Board reasoned that
appellants do not “have a duty to investigate all materials that they receive from third parties to
look for clues of actual notice of a Department action of interest to them.” Id. at 133.

The Board applies the ordinary person standard in appeals where the Board lacks
information indicating that an appellant had in fact understood the nature or significance of the
communication or information that the appellant received, such as in Emerald Coal Resources,
Borough of West Chester, Telford Borough Authority and Hendryx. In those cases, the Board
lacked any further information, other than the Department’s notification or communication, to
indicate whether the appellants had actual notice of the action under appeal. Absent facts
indicating that an appellant understood or appreciated the nature or significance of the received
communication, the Board applies the ordinary person standard. We will, however, consider
additional information regarding any actions taken by an appellant that indicate the appellant in
fact had actual notice that the Department took an appealable action. ' The Board’s review is not
limited only to the application of the ordinary person standard.

Here, the Board does not have to rely solely on the ordinary person standard to determine
that the Appellant had actual notice on September 30, 2013. The Board has been presented with
information that the Appellant acted in a way that demonstrated that he received actual notice on
September 30, 2013 that the Department had issued the Renewal Permit. After receiving the
Department’s automated eNOTICE email and following a link contained in that email to the

Department’s eFACTS webpage for the Well, the Appellant submitted a RTKL Request, dated
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September 30, 2013, requesting a copy of the Renewal Permit. That RTKL Request stated, in
pertinent part:

I formally request and require a copy of the Renewed Well Permit

pertaining to DEP Facility Authorization ID 995272 McNamara

Well Pad, Sub-Facility ID 1089132 McNamara 36 [sic] 11H Well

located in Silver Lake Township, Susquehanna County, that was

issued on September 25, 2013 and the notice of issuance posted to

the Department's eFACTS site on September 30, 2013. . ..
Department’s Motion, Ex. A. The Department argues that the Appellant, by his own admission
in his September 30, 2013 RTKL Request, “demonstrate[ed] his awareness” of “various details
concerning the issuance of the Renewed Well Permit, including the date of issuance, the
township and county where the well is located, and the well authorization and subfacility
numbers . . . .” Department’s Brief at 3; Department’s Reply at 5-6. We agree. The Appellant,
in his RTKL Request, expressed that he viewed the eFACTS webpage and that he understood on
September 30, 2013 that the Renewal Permit had been issued.

The factual situation presented in this appeal differs significantly from the facts in
Emerald Coal Resources, Borough of West Chester, Telford Borough Authority and Hendryx,
where the appellants took no subsequent actions indicating whether they had actual notice of the
Department action at issue. For example, in Hendryx, where the appellants received an email
with an attached letter containing a link inside a footnote to the Department’s approval letter for
a particular Water Management Plan, the appellants never admitted to taking further action, such
as following the link to the Department’s approval letter. In this appeal, however, the Appellant
admitted to following the link included in the eNOTICE email directing him to the eFACTS
webpage, he admitted to viewing the webpage, and, in his September 30, 2013 RTKL Request,

he admitted to understanding that a Department action was taken. Appellant’s Brief at 3, 4;

Department’s Motion, Ex. A.
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The Department also argues that “[blecause Appellant is already in litigation regarding
the issuance of the original permit he clearly has a greater understanding of whether or not he
would be affected by the renewal of a permit,” particularly where the Appellant asserts in both
appeals that the permit may have been issued to an improper entity. Department’s Reply at 4;
see also Department’s Brief at 4. The Board agrees. The Appellant did not have actual notice
simply because he acted after receiving the Department’s electronic notification. Having
acknowledged in his RTKL Request that the Renewal Permit was issued, the Board finds that
because the Appellant had appealed the issuance of the original permit for the Well, particularly
on grounds that the permit may have been issued to an improper entity, the Appellant had
sufficient information to understand that he would be affected by the issuance of the Renewal
Permit for the purposes of filing an appeal with the Board.

In response to the Department’s argument that the Appellant’s RTKL Request is evidence
of actual notice, the Appellant argues that he needed to be served with a written copy of the
Renewal Permit before he could be deemed to have received actual notice of the Department’s
issuance of the Renewal Permit. The Appellant states in his Response that:

it is unreasonable for the Department to suggest in its Brief that
this Appellant, both acting pro se and who is neither a practicing
attorney nor otherwise endowed with specialist knowledge or
expertise of how the Department arrives at its own Unconventional
Oil and Gas Well Permitting decisions, could possibly have been
aware of the actual contents of the Application . . . and any
resulting grounds for appeal merely through the distribution of a
terse automated e-mail message that is Exhibit E linked to an
equally terse status page on the Department's public website
(Exhibit C) and without being furnished a true copy of the
Application and the resulting Permit . . . .

Appellant’s Brief at 3. The Appellant claims that he requested a copy of the Renewal Permit “to

determine whether or not grounds existed for a good faith appeal of the Department’s
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action . . . ,” Appellant’s Brief at 2, and that “it is implausible for the Department to expect” that
the Appellant had actual notice based on the contents of the September 30, 2013 eNOTICE email
and the eFACTS webpage without having received from the Department a copy of the Renewal
Permit and after having reviewed the Renewal Permit “in detail.” Appellant’s Brief at 4-5. On
that point, the Appellant is simply incorrect on the law. The Board has never held that an
appellant must receive a written copy of a Department action before the Board would deem the
appellant to have had actual notice of that action under 25 Pa. Code § 1021.52(a)(2)(i1).

Evaluating the Department’s Motion to Dismiss in the light most favorable to the
Appellant, the Board finds that no material issues of fact are in dispute and the Department is
entitled to judgment as a matter of law. The Appellant had actual notice of the Department’s
issuance of the Renewal Permit because the Appellant’s RTKL Request indicates that he was
aware that the renewal permit was issued and because his pending appeal of the original permit
for the Well indicates that he understood that the Department’s issuance of the Renewal Permit
would affect him for purposes of filing an appeal with the Board.

As a further word on the Department’s eNOTICE and eFACTS systems, we believe that
without the Appellant’s assertions in his September 30, 2013 RTKL Request and the pending
appeal of the original well permit, the ordinary person standard would not have been met here.
The Appellant received two automated eNOTICE emails related to the Renewal Permit’s
application and issuance. The contents of those two emails have been provided above. See
supra at pp. 3, 4. Neither of those two emails provides sufficient information for an ordinary
person to understand that the Department took an appealable action. An appellant may receive
actual notice through a variety of means, but the Board, however, generally insists on precision

in the context of providing notice of final Department actions, and the two automated eNOTICE
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emails are far from precise. Those emails provide only that certain permit applications have
“changed.” Appellant’s Brief, Exs. B, E. Opening and viewing an email generated by the
Department’s eNOTICE system alone does not impute actual notice on an appellant.

The two automated eNOTICE emails contained links to a Department eFACTS webpage
for the Well. The September 27, 2013 email included a link which directed the Appellant to the
eFACTS webpage for the Well at a time when the webpage notified viewers only that an
application for the Renewal Permit was filed, but not that the Renewal Permit had been issued.’
Appellant’s Brief at 2. Further, the Department did not argue in its Motion that the Appellant
had actual notice on September 27, 2013. Accordingly, the Board finds, under the ordinary
person standard, that the Appellant did not have actual notice that the Renewal Permit was issued
upon viewing the eFACTS webpage on September 27, 2013.

The September 30, 2013 eNOTICE email, however, included a link which directed the
Appellant to the eFACTS webpage for the Well at a time when additional information made the
Appellant aware that the Renewal Permit had been issued. Nevertheless, the information
provided on the eFACTS webpage, which is summarized above, would not have provided an
ordinary person with actual notice that the Department took an appealable action. First, the
webpage contains no geographical information, which is critical to providing actual notice.
Second, the webpage does not indicate in a precise manner that the Renewal Permit was issued,
but instead an ordinary person would have to piece together from the terms “authorization type,”
“application type,” “status” and “authorization status” that the renewal had been issued, and even
that is not entirely clear. Third, the webpage contains no contact information, unlike what is
provided in notices in the Pennsylvania Bulletin. In short, while a sophisticated person diligently

tracking this permit may have been aware by viewing the eFACTS webpage for the Well on

® The Appellant asserted this fact, see Appellant’s Brief at 2, and the Department did not dispute it.
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September 30, 2013 that the Renewal Permit had been issued, an ordinary person would not have
had sufficient information and clarity to draw such a conclusion.

It is apparent that the Department developed these systems to provide more widespread
dissemination of information to the public and to encourage greater civic engagement in
environmental concerns. The Department should be commended for these efforts. The
Department’s efforts to improve public access to information about its activities presents the
Board with new issues as the Board applies its Rules at 25 Pa. Code § 1021.52 governing the
timeliness of appeals. The Board does not wish to see the Department’s enhanced public
participation systems used to limit an appellant’s right to file a timely appeal and to limit the
Board’s jurisdiction.

While the Board has some sympathy for the Appellant’s position in this appeal, under the
facts of this appeal, the Appellant’s appeal was not timely filed pursuant to 25 Pa. Code §
1021.52(a)(2)(i1). The Appellant had actual notice on September 30, 2013 of the Department’s
issuance of the Renewal Permit, and his appeal on November 6, 2013, filed more than thirty days
later, was untimely.

Nunc Pro Tunc

The Appellant further requests that if the Board finds that his Notice of Appeal was filed
untimely, then the Board permit the filing nunc pro tunc to prevent conflicts and overlaps
amongst the Board’s Rules, and because the Department provided the Appellant with a copy of
Renewal Permit only six days before the thirty-day appeal period expired, which limited his
ability to determine whether he had grounds to file an appeal. The Board rejects this Appellant’s

argument for a number of reasons.
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The Board’s thirty-day appeal period is “jurisdictional in nature, and cannot be extended
as a matter of grace.” Ametek, Inc. v. DEP, EHB Docket No. 2013-223-R, slip op. at 4 (Opinion
and Order issued Feb. 24, 2014); Stoney Creek Technologies, LLC v. DEP, 2007 EHB 624, 626
(citing Rostoksy v. Department of Environmental Resources, 364 A.2d 761 (Pa. Cmwlth. 1976),
and Ziccardi v. DEP, 1997 EHB 1)). The Board’s Rules provide that “[t]he Board upon written
request and for good cause shown may grant leave for the filing of an appeal nunc pro tunc; the
standards applicable to what constitutes good cause shall be the common law standards
applicable in analogous cases in courts of common pleas in this Commonwealth.” 25 Pa. Code §
1021.53a. The Board and other Pennsylvania courts have generally defined “good cause” to
include fraud, a breakdown in the court’s operation, or unique and compelling circumstances
establishing a non-negligent failure to file a timely appeal. Ametek, Inc., slip op. at 5 (citing
Stoney Creek Technologies, LLC v. DEP, 2007 EHB 624, 627; Grimaud v. Department of
Environmental Resources, 638 A.2d 299, 303 (Pa. Cmwlth. 1994); Falcon Oil Co. v. Department
of Environmental Resources, 609 A.2d 876, 878 (Pa. Cmwlth. 1992); and Glantz v. DEP, 2006
EHB 841, 842). Recently, the Pennsylvania Superior Court stated that nunc pro tunc relief is
“intended as a remedy to vindicate the right to an appeal where that right has been lost due to
certain extraordinary circumstances.” Vietri v. Delaware Valley High School, 63 A.3d 1281,
1284 (Pa. Super. 2013) (quoting Union Electric Corp. v. Board of Property Assessments,
Appeals and Review, 746 A.2d 581, 584 (Pa. 2000) (emphasis in original)).

The Appellant does not argue that there has been fraud or a breakdown in the court’s

operation.'” He seems, however, to argue that there are extraordinary circumstances or unique

1 The Appellant did claim that the Department falsely denied that it possessed the application for the
Renewal Permit requested in the Appellant’s September 27, 2013 RTKL Request. Appellant’s Brief at 2.
The Appellant has not, however, indicated that he appealed the Department’s response to that request to
any venue, and, thus, the Department’s response to that request is not at issue in this appeal.
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and compelling circumstances establishing a non-negligent failure to file a timely appeal. We do
not agree. The Board’s Rule largely at issue in this appeal is 25 Pa. Code § 1021.52(a), which
provides that any person aggrieved by an action of the Department shall file an appeal with the
Board within thirty days after actual notice of the action if a notice of the action is not published
in the Pennsylvania Bulletin. 25 Pa. Code § 1021.52(a)(2)(ii). The Board has a separate Rule
found at 25 Pa. Code § 1021.51(d), which states that if an appellant has received written
notification of an action of the Department, then a copy of the action must be attached to the
appeal. The former rule relates to when an appeal must be filed, which is jurisdictional, whereas
the latter rule relates to what must be included in an appeal, which is not jurisdictional. The two

11" The written notification referred to in 25 Pa. Code §

rules impose separate requirements.
1021.51(d) may in fact provide an appellant with actual notice under 25 Pa. Code § 1021.52(a),
but then again, as evident in this appeal, it may not.

The Board does not view the Department’s eNOTICE or eFACTS systems as written
notification under 25 Pa. Code § 1021.51(d), so under the facts of this appeal the Appellant was
not provided with written notification until October 24, 2013 when the Department responded by
letter to the Appellant’s September 30, 2013 RTKL Request. If the Appellant had filed his
notice of appeal prior to October 24, 2013, he would not have been required to attach a copy of
the action. If he had filed his notice of appeal from October 24, 2013 to October 30, 2013, then

he would have been required to attach a copy of the action. The Appellant, however, filed his

appeal untimely, on November 6, 2013, after the thirty-day appeal period ended.

' The Appellant seems to have acknowledged this distinction in his Notice of Appeal, where he states
that “Notice of the Department's Action was published by the Department's eNOTICE service in an e-
mail update mailed on September 30, 2013,” then states that “Written notice of the Department's action
was received by Appellant on October 24, 2013 in response to a written request by Appellant, dated
September 30, 2013, to the Department under the Right-To-Know Law (65 P.S. §67.703) for a copy of
the Well Permit.” See Notice of Appeal, EHB Docket No. 2013-202-M.
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The Appellant’s argument in support of his nunc pro tunc request, that his receipt of a
copy of Renewal Permit only six days before the thirty-day appeal period expired limited his
ability to determine whether he had grounds to file an appeal, is legally and practically invalid.
First, as discussed earlier in this Opinion, the Board has never held that an appellant must receive
a written copy of a Department action before the Board would deem the appellant to have had
actual notice of that action. The Board also has rejected the argument that an appellant must be
provided an opportunity to inspect technical documentation to form a basis for an appeal as a
prerequisite to receiving actual notice under 25 Pa. Code § 1021.52. Township of Robinson v.
DEP, 2007 EHB 139, 144.

Second, even if the Appellant felt that he could not have prepared a good faith notice of
appeal by the filing deadline of October 30, 2013, the Board’s Rules provide appellants with
twenty days to amend their appeals as of right. 25 Pa. Code § 1021.53(a). The Board’s general
practice when an appellant fails to comply with 25 Pa. Code § 1021.51(d) and attach a copy of an
action to an appeal is to issue an order requiring the appellant to perfect that appeal by providing
the Board with a copy of the action. As a practical matter, appellants are actually given fifty
days, from the time they receive actual notice, to attach a copy of the action to their appeal,
assuming that they received written notification prior to filing their appeal. Rather than waiting
until November 6, 2013, the Appellant had the option to file his appeal prior to the thirty-day
deadline, then take up to twenty days to further inspect the Renewal Permit and amend his appeal
as of right within those twenty days, which, if the Appellant filed his appeal on October 30,
2013, would have ended November 19, 2013. The Appellant showed that he could file a
complete appeal within this timeframe because he did in fact file a complete appeal with detailed

objections and an attached a copy of the action on November 6, 2013.
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The Appellant has failed to show extraordinary circumstances or unique and compelling
circumstances establishing a non-negligent failure to file a timely appeal and therefore has failed
to demonstrate good cause for allowing his appeal nunc pro tunc.

Mootness

On January 13, 2014, the Permittee filed a Motion for Admission Pro Hac Vice of Lisa
A. Decker, which the Board granted on January 15, 2014. On January 16, 2014, the Appellant
filed a Motion to Rescind the Order Granting Pro Hac Vice Admission of Lisa A. Decker on
Behalf of WPX Energy Appalachia, LLC (“Motion to Rescind”), setting forth a few tenuous
objections to the Board’s order granting Ms. Decker’s motion for admission pro hac vice. The
Board’s determination that this appeal was filed untimely deprives the Board of jurisdiction to
hear this appeal, and therefore the Appellant’s Motion to Rescind is denied as moot.

Accordingly, the Board issues the following order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAWRENCE HARVILCHUCK
V. : EHB Docket No. 2013-202-M

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WPX ENERGY
APPALACHIA, LLC, Permittee
ORDER
AND NOW, this 1** day of April, 2014, it is hereby ordered as follows:
1. The Department’s Motion to Dismiss is granted.
2. The above-captioned appeal is dismissed, and the docket shall be marked closed
and discontinued.
3. The Appellant’s Motion to Rescind the Order Granting Pro Hac Vice Admission
of Lisa A. Decker on Behalf of WPX Energy Appalachia, LLC is denied as moot.
ENVIRONMENTAL HEARING BOARD
s/ Michelle A. Coleman

MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

DATED: April 1,2014
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DEP, General Law Division:
Attention: Priscilla Dawson
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael A. Braymer, Esquire
Office of Chief Counsel — Northwest Region

For Appellant, Pro Se:
Laurence Harvilchuck
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DISSENTING OPINION OF
CHIEF JUDGE AND CHAIRMAN THOMAS W. RENWAND

I respectfully disagree with my colleagues in the majority. While I agree with the
majority’s position that the eNOTICE and eFACTS issued in this instance do not constitute
notice of a Department action, I disagree with their conclusion that because the Appellant filed a
Right to Know request based solely on those same eNOTICE and eFACTS documents that he
had actual notice as a matter of law. How can the Board hold that these electronic documents do
not constitute notice yet at the same time hold that the Appellant did in fact have proper notice
because he acted after viewing those same documents?

The eNOTICE and eFACTS at issue in this appeal simply do not contain sufficient
information from which a reasonable person could determine what action has been taken or
whether he or she is adversely affected by it. My colleagues, in my humble opinion, confuse the
generic term “notice” with that of the legal notice which is sufficient to start the clock running on
the Board’s 30 day appeal period. Our rules state that in a third-party appeal where no notice has
been published in the Pennsylvania Bulletin, the appeal must be filed within 30 days of “actual
notice” of the action. 25 Pa. Code § 1021.52(a)(2)(ii). The standard for what constitutes “actual

notice” has long been established as requiring something more than a vague reference to a
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Department action. Former Chief Judge Krancer enunciated the standard in Solebury Township
v. DEP, 2003 EHB 208, 213, as follows:

It is virtually black letter law that notice provided must be at least

that which is reasonably calculated to inform interested parties of

the action taken and provide the information necessary to provide

an opportunity to present objections. . . .
(citing Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 (1950); Pennsylvania
Coal Mining Assn. v. Insurance Dept., 370 A.2d 685 (Pa. 1977)).

Former Judge Miller further set forth the standard in Borough of West Chester v. DEP,
2009 EHB 308, 312, and Telford Borough Authority v. DEP, 2009 EHB 333, 337, by clarifying
that “actual notice” is not some vague reference to an action, but notice that “identifies an action
of the Department such that an ordinary member of the public would have sufficient information
to determine that they may be affected by such an action for the purposes of filing an appeal with
the Board.” As Judge Labuskes further held in Emerald Coal Resources, LP v. DEP, 2008 EHB,
312, 319, “If a party cannot determine from a document that the Department has taken action,
then actual notice of the alleged action cannot be said to have occurred. Hints or vague
references that a Department action may have occurred do not suffice.”

The Commonwealth Court also enunciated the standard required for a notice required to
pass constitutional muster in Milford Township Board of Supervisors v. Department of
Environmental Resources, 644 A.2d 217,219 (Pa. Cmwlth. 1994):

Constitutionally adequate notice of administrative action is notice
which is reasonably calculated to apprise interested parties of the
pendency of the action and afford them an opportunity to present
their objections.

Both my colleagues in the majority and Judge Beckman in his dissenting opinion

conclude that because the Appellant had adequate information to submit a request under
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Pennsylvania’s Right to Know Law, 65 P.S. § 67.101 et seq., he therefore must have had
sufficient notice to file an appeal before the Board. I strongly disagree. Simply because Mr.
Harvilchuck had basic information, such as the date the renewal permit was issued, does not
somehow provide him with enough information to ascertain if he was adversely affected. In my
opinion, this “belt and suspenders” approach adopted by the majority is an incorrect assumption
to make and is likely to have a chilling effect on members of the public who wish to exercise
their rights under the Right to Know Law because, clearly by doing so here, Mr. Harvilchuck has
lost his appeal rights before the Board.

The question presented in this case is not whether the eNOTICE and eFACTS provided
notice of some action that the Department had taken or was about to take, but whether those
notices contained sufficient information to allow the Appellant to make a determination as to
whether he was adversely affected. A review of the eNOTICE and eFACTS at issue here leads
me to conclude that they contain nothing that would allow an ordinary member of the public to
determine whether he was adversely affected or that would allow him to formulate the basis for
any objection.

The electronic notice that Mr. Harvilchuck received on September 30, 2013 stated
simply, “The following Permit Applications have changed as of Monday, September 30, 2013.”
(App. Response, Ex. B) (emphasis added). Under the heading “Silver Lake Municipality” two

“authorization” numbers are listed, stating as follows:

Authorization # 994038 has been updated on 9/25/2013
Authorization # 995272 has been updated on 9/25/2013
Subfacility ID=1089132=MCNAMARA 39 11H eMapPA search

(App. Brief, Ex. E) (emphasis added). The eNOTICE contains no reference to a permit being
issued or the contents of such permit. The eNOTICE directs one to an eFACTS webpage that

concludes with the following statement: “Permit Review Notes from 9/25/13: ‘The technical
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review and decision review are complete and either the permit decision and/or permit issuance
are forthcoming.” (App. Brief, Ex. C) (emphasis added). It is not entirely clear from this
statement whether the permit has been issued or will be issued at some point in the future, much
less put a person on notice as to whether he or she is adversely affected by it. Although the
eFACTS page also states “Authorization status: Issued on 9/25/13,” at the very least it is
confusing. While the information contained on the webpage may be clear to a program person at
the Department, I doubt it is clear to ordinary members of the public (this Judge included).
Moreover, neither the eNOTICE nor eFACTS set forth any of the details or conditions of
the renewed permit. Without at least some basic information of what is in the renewed permit a
member of the public has no way of knowing if his or her interests are affected.
As stated in Borough of West Chester:
[TThe standard for the adequacy of the notice is whether it
clearly identifies an action of the Department such that an ordinary
member of the public would have sufficient information to
determine that they may be affected by such an action for the
purposes of filing an appeal with the Board. The standard is not
whether an experienced practitioner of the law should have known
to file an appeal on behalf of a client.
2009 EHB at 313. Where questions of fact exist in the context of a motion to dismiss, they must
be resolved against the moving party, in this case, the Department. GEC Enterprises, Inc. v.
DEP, 2010 EHB 305, 307.
The majority points out that Mr. Harvilchuck appealed the original permit issuance,
which presumably put him on notice as to the contents of the renewal permit. However, there is
nothing in the eNOTICE or eFACTS that would indicate the terms of the renewal permit are

identical to those of the original. Quite simply, the eNOTICE and eFACTS contain no

information of substance regarding the permit renewal.
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The Board’s rules are quite clear that a notice of appeal must contain specific objections
to the action being appealed. Section 1021.51(e) of the Board’s rules states, “The appeal must
set forth in separate numbered paragraphs the specific objections to the action of the
Department.” 25 Pa. Code § 1021.51(e). The failure to file specific grounds for an appeal is a
defect that goes to the jurisdiction of the Board. People United to Save Homes v. Department of
Environmental Protection, 789 A.2d 319 (Pa. Cmwlth. 2001). Objections not raised in a notice
of appeal are considered to be waived. Thomas v. DEP, 1998 EHB 93, 97.

As a result, the Appellant in this matter took the most prudent course of action - he made
a timely request to see a copy of the permit before filing an appeal of it. One can only conclude
that he did so in order to 1) be given notice of whether he was adversely affected by it and 2)
formulate his objections to the permit. The majority’s view that a person should be required to
file an appeal of an action without being able to see the action is the antithesis of due process.
Indeed, at the two most recent meetings of the Environmental Hearing Board Rules Committee,
even the Department’s representatives advocated that appellants should be required to obtain a
copy of the action before filing their appeal. (Minutes of Environmental Hearing Board Rules
Committee meetings of March 13, 2014 and January 9, 2014). In my view, the fact that Mr.
Harvilchuck’s due diligence is the basis for dismissal of his appeal violates basic due process.

On the very day that he received the eNOTICE and looked at the eFACTS webpage, Mr.
Harvilchuck submitted an email request to the Department under Pennsylvania’s Right to Know
Law, supra, requesting a copy of the permit. Under the provisions of the Right to Know Law, an
agency is required “to respond as promptly as possible under the circumstances existing at the
time of the request,” but in no event exceeding five days. 65 P.S. at § 67.901. Therefore, a

response to Mr. Harvilchuck’s request was due on or before October 7, 2013. The Right to

193



Know Law allows an agency to take an additional 30 days if certain circumstances are present,
such as the need for redaction of a record, the record is stored in a remote location, a timely
response cannot be accomplished due to staffing limitations, a legal review is necessary in order
to determine if a record is subject to the Law, the requester did not comply with agency policies,
the requester refuses to pay applicable fees, or the extent or nature of the request precludes a
response within five days. Id. at § 67.902. Here, the Department stated that it required an
additional 30 days to respond to Mr. Harvilchuck’s request “for the reason(s) checked below.”
However, no reasons were checked. (App. Brief, Ex. K). The Department did not provide Mr.
Harvilchuck with a copy of the permit until October 24, 2013, 24 days after he made the request.
(App. Brief, Ex. L). Mr. Harvilchuck filed his appeal within 13 days after receipt of the permit.
In my opinion, the 30 day appeal period began on the date Mr. Harvilchuck received a copy of
the renewal permit because until that point, he did not have notice as to whether he was
adversely affected by the action. In my opinion, Mr. Harvilchuck’s appeal was timely.

In Solebury Township v. DEP, 2003 EHB 208, the Board found that a notice in the
Pennsylvania Bulletin lacked the appropriate specificity to constitute notice for purposes of
calculating the start of the appeal period. That case dealt with the Department’s approval of a
Section 401 certification under the Federal Water Pollution Act. The action consisted of a letter
stating that the Department was approving the environmental assessment for the project and that
approval of the environmental assessment included the Section 401 certification. However, the
notice in the Pennsylvania Bulletin stated only that the Department had granted approval of the
environmental assessment. The Board found that the Pennsylvania Bulletin notice was not
reasonably calculated to provide notice of the Section 401 certification, even though the

Department argued that they were one and the same. The Board concluded that the question of
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the adequacy of the notice was a disputed question of fact or a mixed question of fact and law,
or, at the very least, it was not clear that the Department was entitled to judgment as a matter of
law.

As stated by former Chief Judge Krancer in Solebury, “We do not think it is
unreasonable, on a motion to dismiss, to construe the published notice strictly against the party
or parties seeking to rely on it. This is especially so where the Department is one of those parties
seeking to rely on the notice and it is the party who controls the publication of the notice.” 2003
EHB at 217.

While I do not think there is any question that Mr. Harvilchuck did not have actual notice
of the Department’s action simply based on his review of the eNOTICE and eFACTS at issue
here, it is at best a disputed question of law and fact and, therefore, inappropriately addressed in
the context of a motion to dismiss. As Judge Mather eloquently stated in GEC Enterprises,
supra, a motion to dismiss may only be granted when the matter is free from doubt and the
moving party is clearly entitled to judgment as a matter of law. 2010 EHB at 307. Those
circumstances are not present here. See also, Thomas, supra at 98 (“The Board is reluctant to
grant a Motion to Dismiss on any but the clearest of issues since it precludes an appellant from
making his case.”)

Even if my colleagues disagree with the view that the appeal period began on the date
that Mr. Harvilchuck received a copy of the renewal permit, at the very least they should allow
Mr. Harvilchuck to file his appeal nunc pro tunc. Mr. Harvilchuck made a timely request for a
copy of the renewal permit. The Department could have provided Mr. Harvilchuck with a copy
of the permit within the five day period provided for by the Right to Know Law. Instead, it

chose to take the 30 day extension, but provided no reason for doing so. If it is the Department’s
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practice to take the 30 day extension on all or most Right to Know Law requests for a copy of an
action by a member of the public, this presents a dilemma for the public who wish to file appeals
before the Board: At worst, it prevents a person from being able to file a timely appeal and, at
best, it requires a person to appeal without the knowledge of whether he or she is adversely
affected by the action. In my opinion, this constitutes a breakdown in operations and presents
good cause for allowing the appeal nunc pro tunc. 25 Pa. Code § 1021.53a (“The Board upon
written request and for good cause shown may grant leave for the filing of an appeal nunc pro
tunc. . . .”); Ametek, Inc. v. DEP, EHB Docket No. 2013-223-R (Opinion and Order issued
February 24, 2014) (Good cause may be demonstrated where there is fraud, breakdown in the
court’s operation, or other non-negligent failure to file a timely appeal).
The notice in this case was not legally sufficient to constitute actual notice. Therefore, I
would deny the motion to dismiss and find that the appeal in this case was timely filed.
ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

DATED: April 1,2014
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Like my colleague, Chief Judge Renwand, I respectfully dissent from the decision of the
majority in this case. However, because I do so on different grounds, I am compelled to write a
separate dissent. Unlike Chief Judge Renwand, I agree with the majority’s decision that the
appellant’s appeal in this matter was untimely because it was filed more than 30 days after he
had actual notice of the Department’s issuance of the Renewal Permit that is the subject of the
appeal. I find the majority’s reasoning supporting that decision persuasive and further agree that
the e-mail eNotice and the information on the eFACTS webpage alone were not sufficiently clear
by themselves to constitute actual notice, a position that I believe is consistent with the position
of both the majority and Chief Judge Renwand. Where I differ from the majority is in my
determination that the Board should grant Mr. Harvilchuck’s request to proceed nunc pro tunc,
and I reach that position for reasons different than those expressed by Chief Judge Renwand.

Mr. Harvilchuck requests that he be permitted to proceed nunc pro tunc “to prevent
conflicts and overlaps amongst this Board’s published mandate to include a copy of the
Department’s action in filing a Notice of Appeal with this Board as declared within Exhibit A,

the 30 day window permitted to the Department to either affirmatively or passively respond to
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requests for the provision of a written copy of the Department actions under 65 P.S. 67.902, and
the 30 day window for timely filing of a Notice of Appeal pursuant to 25 Pa. Code
1021.52(a)(2)(i1).” The conflict alluded to by Mr. Harvilchuck was, in part, generated by the
Notice of Appeal form and instructions promulgated by the Board, a copy of which is attached to
his Brief as Exhibit A. The version of the form and the instructions reproduced at Exhibit A
were the version that appeared on the Board’s website in September 2013, during the time that
Mr. Harvilchuck was filing his appeal.12 The form can reasonably be read to require that all
parties appealing a Department action must attach a copy of the action to their appeal. The form
says exactly that, stating in bold red text: “NOTE: You must attach a copy of the action to this
form.” (Appellant’s Ex. A, 1.) Earlier versions of the Board generated Notice of Appeal form
dated February 2006, January 2010 and January 2012 all contain similar language stating that a
copy of the action of the Department must be attached. The instructions included with the
September 2013 Notice of Appeal form state the following: “Documents and Additional
Information that Must be Submitted with a Notice of Appeal: 1. You must attach a copy of the
action for which review is sought to the Notice of Appeal (for example, the letter, order, or
permit which you received from the Department).” (Appellant’s Ex. A, ii.) The forms and the

instructions can reasonably be read to require that a copy of the permit must be attached to a

2 1 note that the actual form used by Mr. Harvilchuck to file his appeal is not the version of the form
(revised September 2013) that he attached as Exhibit A to his Brief, which contains the misstatement
about what must be attached to the Notice of Appeal. The form he did use does not contain the directive
that a copy of the action must be attached. That certainly calls into question what Mr. Harvilchuck
reviewed prior to filing his appeal and whether he was even aware of the alleged requirement to file a
copy of the action with the Notice of Appeal. Prior to this appeal, Mr. Harvilchuck had filed five other
appeals of well permits (currently consolidated at 2013-013-M) and I note that he attached a portion of
the permit to each of these Notices of Appeal. In his Response to the Department’s Motion to Dismiss
and accompanying Brief, he sets forth the contention that he believed he was mandated to attach a copy of
the action. Viewing all of this in the light most favorable to Mr. Harvilchuck, as we are obligated to do at
this point in the proceeding, what Mr. Harvilchuck was aware of regarding the alleged mandate at the
time of filing his Notice of Appeal appears to me to be a fact issue, further counseling against dismissing
the appeal at this stage.
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Notice of Appeal in order for it to be filed with the Board. As a matter of fact, I think many
people would interpret the language in that fashion.

Unfortunately, the language on the form and in the instructions quoted above and cited by
Mr. Harvilchuck does not accurately reflect the actual language of the Board’s regulations. The
Board’s regulation addressing what must be included with the Notice of Appeal, as cited in the
majority opinion, and found at 25 Pa. Code § 1021.51(d) states that if an appellant has received
written notification of an action of the Department, then a copy of the action must be attached to
the appeal. The Board has recognized this inconsistency and the language of the current version
of the Notice of Appeal form tracks the regulatory language and states: “NOTE: If you received
written notification of the action, you must attach a copy of the action to this form.” I find that
the inaccurate language in the Board’s form, compounded with the regulatory requirement to file
the appeal within 30 days of actual notice, as well as the amount of time it took for the
Department to respond to Mr. Harvilchuck’s Right to Know request created an unreasonably
narrow window for the Appellant to timely file his Notice of Appeal.

It is important to note that Mr. Harvilchuck immediately requested a copy of the permit
on receipt of actual notice and he acted promptly to file his Notice of Appeal once he received a
copy of the permit. This reflects diligence on his part and, therefore, this is not a case where a
party idly sat on his or her appeal rights for an extended period of time and then came to the
Board seeking extraordinary relief. Viewing all of the facts in the light most favorable to the
non-moving party, with a particular concern about the role that the Board’s own form and
instructions played in the potential for confusion, I conclude that Mr. Harvilchuck has
demonstrated good cause for the Board to allow him to proceed nunc pro tunc. 1 believe that the

facts of this case demonstrate, at minimum, compelling circumstances establishing a non-
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negligent failure to file a timely appeal, and potentially rise to the level of a breakdown in Board

operations. Therefore, I dissent from the decision of the majority which found that Mr.

Harvilchuck failed to demonstrate good cause for allowing his appeal nunc pro tunc.
ENVIRONMENTAL HEARING BOARD
s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: April 1, 2014

200



o urd

COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BOROUGH OF GLENDON
V. : EHB Docket No. 2013-047-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: April 4,2014
PROTECTION and REHRIG PENN :

LOGISTICS (a/k/a REHRIG PACIFIC

LOGISTICS), Intervenor

OPINION AND ORDER
ON JURISDICTION

By: Bernard A. Labuskes, Jr., Judge
Synopsis

The Board dismisses an appeal taken by one party from an email that the Department sent
to a different party, which opined that the recipient of the email did not need to get a solid waste
permit. The Board finds that the Department’s email is not‘an appealable action over which the
Board has jurisdiction.

OPINION

The Borough of Glendon (the “Borough™) filed this appeal of an email sent from the
Department of Environmental Protection (the “Department”) to Rehrig Penn Logistics (a/k/a
Rehrig Pacific Logistics) (“Rehrig”). Rehrig operated a facility located in the Borough in
Northampton County where it ground up used wooden pallets into wood chips, added a resin to
the wood chips, and then processed them into fiberboard. The plant is currently idled. This
facility came to the Department’s attention in August 2012, when the Department received a
complaint from a resident of the Borough regarding dust allegedly coming from Rehrig’s facility

and settling in the resident’s swimming pool. The Department investigated the matter and noted
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no air quality violations at the time. At the conclusion of the investigation, the Department
requested that Rehrig submit to the Department a Request for Determination (“RFD”) regarding
any potential air pollution resulting from the facility.

On January 21, 2013, Rehrig submitted to the Department a completed form titled
“Request for Determination of Changes of Minor Significance and Exemption from Plan
Approval/Operating Permit Under Pa Code §127.14 or §127.449.” This RFD indicates that
Rehrig sought exemption under 25 Pa. Code § 127.14 from the plan approval requirements for
facilities that may be sources of air contamination. Essentially everything contained in the RFD
related to air emissions resulting from the processes occurring at the Rehrig facility, and the
controls that Rehrig had in place to check those emissions. Although the general process of
converting pallets into fiberboard is detailed in the RFD, nothing contained in it specifically
addressed whether that process constituted the handling of waste. On February 22, 2013, the
Department responded to the RFD submitted by Rehrig and conveyed its decision that the
sources of air contamination identified in the RFD were exempt from the plan approval process.

On March 26, 2013, the Department then sent an email to Rehrig’s plant manager that
addressed whether the Rehrig facility is subject to Pennsylvania’s waste regulations. The email
reads as follows:

Mr. LaRoche,

The Department has reviewed the RFD package you provided and
find that Rehrig's use of pallets falls out of the definition of a waste
and that a recycling permit is not needed from the Waste
Management program. I have copied the appropriate section of the
Residual Waste Regulations below for your reference.

If you have any questions or require additional information, please
let us know.

Jeff Spaide, P.E. | Environmental Engineer Manager

Following Spaide’s signature block is the regulatory definition of waste quoted from 25 Pa. Code
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§ 287.1. The email was copied to a number of people, including a representative of the Borough.
The Borough then appealed this email to the Board. On January 24, 2014, the Board ordered the
parties to submit briefs on the issue of whether the Board has jurisdiction in this case.

The Board’s jurisdiction is governed by the Environmental Hearing Board Act of 1988,
35 P.S. §§ 7511 — 7516 (“EHB Act”). Section 4 of the EHB Act provides the Board with “the
power and duty to hold hearings and issue adjudications...on orders, permits, licenses or
decisions of the department.” 35 P.S. § 7514(a). Although “decision” is not defined in the EHB
Act or the Board’s Rules, “administrative agency laws generally refer to the term ‘decision,’ as
including a determination which can be classified as quasi-judicial in nature and which affects
rights or duties.” Sayreville Seaport Assocs. Acquisition Co. v. Dep’t of Envtl. Prot., 60 A.3d
867, 872 (Pa. Cmwlth. 2012) (quoting Dep 't of Envtl. Res. v. New Enter. Stone & Lime Co., Inc.,
359 A.2d 845, 847 (Pa. Cmwlth. 1976)). Section 4 of the Act states that “no action of the
department adversely affecting a person shall be final as to that person until the person has had
the opportunity to appeal the action to the board....” 35 P.S. § 7514(c). The Board’s Rules
define “action” as “[a]n order, decree', decision, determination or ruling by the Department
affecting personal or property rights, privileges, immunities, duties, liabilities or obligations of a
person including, but not limited to, a permit, license, approval or certification.” 25 Pa. Code §
1021.2(a). In short, the Board has jurisdiction to review final Department actions adversely
affecting personal or property rights, privileges, immunities, duties, liabilities, or obligations.
Lower Salford Twp. Auth. v. DEP, 2011 EHB 333, 339; see also Chesapeake Appalachia, L.L.C.

v. Dep’t of Envtl. Prot., No. 1570 C.D. 2013 (Pa. Cmwlth. Apr. 3, 2014).

We find that the email at issue in this appeal is not an appealable action. The email does
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nothing more than provide Rehrig with the Department’s opinion on whether it needs a waste or
recycling permit, even though the RFD submitted by Rehrig dealt solely with the question of
whether an air permit or plan approval was needed. In a similar case, Associated Wholesalers,
Inc. v. DEP, 1997 EHB 1174, a developer sought governmental approval to demolish a building
previously used as a shopping center to clear the way for the construction of a new building at
the same site. Id. at 1175. After learning that the placement of fill material near a creek was
required as part of the proposed project, the developer’s consultant requested that the Department
determine whether a Water Obstruction and Encroachment Permit was necessary for the activity
pursuant to the Dam Safety and Encroachments Act. Id. The Department responded with a letter
stating that its interpretation of the applicable law and regulations was that the project did not
constitute a water obstruction and encroachment within the floodway of the creek, which
obviated the need to obtain a permit. Id. at 1176-77. Leaseholders of the shopping center
appealed the letter. The Board found that the letter was not an appealable action because it did
not affect any personal or property rights, privileges, immunities, duties, or obligations of any
person but, rather, simply provided the Department's legal interpretation and advised the
developer that no permit was necessary for the proposed activity. Id. at 1182-83.

In Gordon-Watson v. DEP, 2005 EHB 812, the Department letter at issue was sent in
response to the appellants’ complaint that the Pennsylvania Department of Transportation
(“PennDOT”) was illegally dumping asphalt road millings on a property across the street from
the appellants’ home. Id. at 812-13. The letter stated the Department’s view that the asphalt road
millings met the regulatory definition of “used asphalt,” which is included in the definition of
“clean fill,” and therefore no solid waste management permit was required for PennDOT’s

activities. Id. at 813. The Board ruled that the letter was not an appealable action because it did
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not direct the appellants “to do anything, or to refrain from doing anything” and instead, merely
provided the Department’s interpretation of law. Id. at 816.

Most recently, in Perkasie Borough Authority v. DEP, 2008 EHB 483 the appellant,
Perkasie Borough Authority (“Perkasie”), appealed a Department letter responding to a
township’s inquiry and advising the township that no permit was required for continued
operation of its sewage diversion valve. Perkasie alleg}ed it was harmed by the letter because the
letter permitted the township, at the township’s discretion, to divert sewage flows to the
township’s Highland Park treatment plant that Perkasie believed should go to the Pennridge
Water Treatment Authority. Id. at 484. Relying on our prior decisions in Associated Wholesalers
and Gordon-Watson, we dismissed Perkasie’s appeal, finding that the Department letter directed
no action from anyone, was merely an interpretation of law, and did not adversely affect the
personal or property rights, privileges, immunities, duties, liabilities, or obligations of any
person. Id. at 484-85. Consistent with Associated Wholesalers, Gordon-Watson, and Perkasie,
the Department’s email to Rehrig is not an appealable action. See also Sayreville, 60 A.3d at 872
(Department letters that “do not grant or deny a pending application or permit,...do not

2

direct...any action or impose any obligations,” and rather merely express the Department’s
interpretation of the law, are not appealable actions); HJH, LLC v. Dep’t of Envtl. Prot., 949
A.2d 350, 353 (Pa. Cmwlth. 2008) (a decision of the Department that “does not result in any
action being taken against a party” is not appealable); New Enter. Stone & Lime, 359 A.2d 845
(holding the same).

The Borough has failed to explain how the email to Rehrig affects anyone’s rights and

liabilities. No one needs to do anything or refrain from doing anything as a result of the email.

We doubt that the email would have been appealable even if it opined that Rehrig did need a
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permit. Even Notices of Violation (NOVs), which include a finding that there has been a
violation of the law, are generally not appealable. Peraro v. DEP, 2011 EHB 750, 754; Cnty. of
Berks, 2003 EHB 77; Kephart Trucking Co. v. DER, 1992 EHB 162; see also Fiore v. Dep’t of
Envtl. Res., 510 A.2d 880 (Pa. Cmwlth. 1986); Sunbeam Coal Corp. v. Dep’t of Envtl. Res., 304
A.2d 169 (Pa. Cmwlth. 1973). Thus, even if the letter had said that Rehrig does need a permit,
we doubt it would have been appealable.

In Sayreville, the Court held that letters saying that certain waste would under no
circumstances be allowed to be disposed of in Pennsylvania were not appealable actions. The
Court found that the letters were “best characterized as advisory opinions, expressing the
Department’s understanding of Pennsylvania law.” 60 A.3d at 872. The Sayreville letters
arguably had a much greater impact on their recipient than the email in this case has on anyone’s
right or liabilities, yet the Court held that the letters were not appealable.

The regulatory context of the Department’s email is interesting in that it does not appear
to have been prompted by any formal initiation of a process for determining whether Rehrig’s
use of pallets constituted a waste activity subject to regulation. Instead,“the email seems to have
arisen from Rehrig’s RFD submission regarding air quality impacts and emission controls, which
pertains to a separate regulatory scheme. In Sayreville, the Commonwealth Court noted that
Sayreville had not “followed the formal regulatory process required to seek approval to
beneficially use the soil and, therefore, the Department has not yet adversely affected
Sayreville’s personal or property rights, privileges, duties or obligations.” Sayreville at 872.
Here, the communication likewise occurred outside of a formal regulatory process. See Perano v.
DEP, 2011 EHB 587, 593-94 (“Perano and the Department’s exchange of correspondence in a

situation where formal procedures must be followed does not provide a basis for this Board to
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exercise jurisdiction and does not in any way substitute for a final appealable action of the
Department.” (footnote omitted)); Perano v. DEP, 2010 EHB 439, 445-45. This reinforces our
conclusion that the email is not an appealable action.

Finally, this case can be distinguished from two lines of cases where we have assumed
jurisdiction over Department communications. The first line of cases is where the Department
has a statutory duty to investigate and make a determination whether an individual has been
impacted by a certain activity. In Love v. DEP, 2010 EHB 523, 526-28, we held appealable
denied water loss claims under the Bituminous Mine Subsidence and Land Conservation Act
because that Act creates a detailed claims procedure that requires the Department to investigate
and rule one way or the other. Similarly, in Kiskadden v. DEP, 2012 EHB 171, 176-78, we
relied on Love in holding appealable the Department’s determination under the Oil and Gas Act
that the appellant’s water well was not contaminated by oil and gas activities because the Oil and
Gas Act also imposes a mandatory duty on the Department. This case must be distinguished
from Love and Kiskadden, where the Department’s finding that no water loss or water pollution
has occurred is not merely an interpretlation of the law, but a fulfillment of a mandatory statutory
duty requiring the Department to investigate, analyze, and decide a claim, which clearly impacts
an individual’s property rights. We are empowered to review the propriety of those decisions.
Love, 2010 EHB at 527; Warren Sand & Gravel Co. v. Dep’t of Envtl. Res., 341 A.2d 556, 565
(Pa. Cmwlth. 1975).

The second line of cases involves instances where the Department has formalized in a
communication a decision to grant an individual a particular exemption or exception from
regulatory requirements. One such case was recently before the Board in Winner v. DEP, EHB

Docket No. 2013-120-B (Opinion and Order, March 13, 2014). In Winner, the Department
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determined that a township would not need to revise its Act 537 Plan to account for a new
subdivision because the proposal that had been submitted to the Department qualified for an
exception. Winner, slip op. at 1-2. Drawing on similar factual situations in Walker v. DEP, 2007
EHB 117 and Stern v. DEP, 2001 EHB 628, we found that it was clear that the Department made
a determination that certain conditions existed allowing for the township to qualify for an
exception, as specified in the regulations, and therefore the township could move forward with
developing the subdivision without revising its Act 537 Plan. Winner at 4-6. Additionally, we
note that in these cases formal procedures were being followed to obtain a determination from
the Department. These were not informal communications occurring wholly outside of the
appropriate regulatory context like the case before us and in Sayreville.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BOROUGH OF GLENDON
V. : EHB Docket No. 2013-047-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and REHRIG PENN
LOGISTICS (a/k/a REHRIG PACIFIC
LOGISTICS), Intervenor
ORDER
AND NOW, this 4™ day of April, 2014, it is hereby ordered that the appeal is dismissed.
The docket will be marked closed.
ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge
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DATED: April 4,2014

c:

DEP, General Law Division:
Attention: Priscilla Dawson
9" floor, RCSOB

For the Commonwealth of PA, DEP:
Lance H. Zeyher, Esquire
Office of Chief Counsel — Northeast Region

For Appellant:

Charles W. Elliott, Esquire
ELLIOTT & ELLIOTT

26 North 3™ Street

Easton, PA 18042

For Intervenor:

Joseph M. Reibman, Esquire
REIBMAN AND REIBMAN
2957 Fairfield Drive
Allentown, PA 18103-5413
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

RURAL AREA CONCERNED CITIZENS
V. : EHB Docket No. 2013-059-M

COMMONWEALTH OF PENNSYLVANIA, Issued: April 4,2014
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and BULLSKIN STONE &

LIME, LLC, Permittee

OPINION AND ORDER
ON MOTION IN LIMINE

By Richard P. Mather, Sr., Judge
Synopsis

The Board denies a permittee’s motion in limine which seeks to exclude from evidence
an appellant’s expert report delivered to the permittee two months after the discovery deadline
where a question remains as to whether the appellant was even obligated to produce to the expert
report and where the Board has provided a cure for potential prejudice caused to the opposing
parties by allowing them to list additional expert evidence in their prehearing memoranda and
provide additional expert evidence at trial to respond to the appellant’s expert report which may
prove to have great importance to the appellant’s case.

OPINION

Rural Area Concerned Citizens (the “Appellant”) filed an appeal before the
Environmental Hearing Board (the “Board”) challenging a decision by the Pennsylvania
Department of Environmental Protection (the “Department”) to issue a renewal of Small
Noncoal (Industrial Minerals) Surface Mining Permit No. 26072802 (the “Permit”) to Bullskin
Stone & Lime, LLC (“Bullskin™) allowing Bullskin to surface mine five acres of sandstone and

shale at a site in Bullskin Township, Fayette County.
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Before the Board is a Motion in Limine (the “Motion”) filed by Bullskin seeking to
exclude from evidence expert testimony related to an expert report of Eric McCleary. The
Appellant filed a response opposing the Motion, and the Department filed a response concurring
with the Motion and urging the Board to grant the Motion.

Bullskin served the Appellant with initial discovery requests on September 6, 2013. On
October 10, 2013, in response to Interrogatory No. 9 of Bullskin’s discovery requests, the
Appellant answered in the affirmative that it intended to call Eric McCleary as an expert and use
an expert report previously filed in Rural Area Concerned Citizens v. DEP, EHB Docket No.
2008-327-R, entitled “Electro-fishing Stream Survey of Latta Run and Mounts Creek” (“First
McCleary Report”).1

Discovery initially closed on November 12, 2013, but on December 2, 2014, the Board
granted the Appellant’s unopposed request to reopen discovery until December 12, 2013.

On February 19, 2014, the Appellant provided Bullskin and the Department with a
second expert report prepared by Eric McCleary (“Second McCleary Report™), apparently after
having just received the report from Mr. McCleary earlier that day. Shortly thereafter, Bullskin
filed a Motion in Limine seeking to exclude evidence related to the Second McCleary Report,
arguing that receipt of that expert report more than four months after the Appellant initially
responded to Bullskin’s discovery requests and more than two months after the close of
discovery deprived Bullskin of the ability both to serve “additional discovery related to Mr.

McCleary’s proposed testimony” and to “retain experts or collect evidence to rebut his proposed

' In support of its Motion, Bullskin asserts that the Appellant provided a deficient response to
Interrogatory No. 7 of the Department’s discovery requests. The Board, however, will not accept alleged
deficient responses to the Department’s discovery requests as direct support for a permittee’s motion in
limine, particularly where the Department has not joined in that motion.
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testimony.” The Department submitted a response and memorandum of law concurring with
Bullskin’s Motion and urging the Board to grant the Motion, but unfortunately these materials
were unhelpful to the Board’s resolution of the Motion.

The Board has previously held that “expert witnesses, along with their qualifications,
opinions and bases for the opinions, must be provided in response to discovery inquiries.” Casey
v. DEP, 2012 EHB 461, 464 (citing CMV Sewage Co., Inc. v. DEP, 2010 EHB 725, 729). Rule
4019 of the Pennsylvania Rules of Civil Procedure authorizes the imposition of sanctions for a
party’s failure to comply with discovery rules. Pa.R.C.P. No. 4019; see also 25 Pa. Code §
1021.161. The Board considers the following factors when deciding whether to impose a
discovery sanction: (1) the prejudice caused to the opposing party and whether that prejudice can
be cured, (2) the defaulting party's willfulness or bad faith, (3) the number of discovery
violations, and (4) the potential importance of the precluded evidence. Envil. & Recycling
Servs., Inc. v. DEP, 2001 EHB 824, 829; Dirian v. DEP, 2012 EHB 357, 358.

The facts underlying the present discovery dispute and Bullskin’s Motion in Limine do
not appear to be in dispute. During discovery, in response to one of Bullskin’s interrogatories,
the Appellant identified Eric McCleary as an expert witness and identified an expert report
previously filed in an earlier appeal prepared by Mr. McCleary. In response to another
interrogatory, the Appellant described the scope of Mr. McCleary’s testimony, which extends

beyond the scope of the identified expert report previously filed in an earlier appeal.

2 Bullskin also claims that Mr. McCleary trespassed on Bullskin’s property to prepare the Second
McCleary Report. The Appellant denies these claims. Bullskin, however, has provided no legal basis for
exclusion of the Second McCleary Report on the basis that its contents were derived during a trespass.
Further, the Board lacks sufficient evidence to determine whether the purported trespass even took place,
having been provided no more than an accusation by Bullskin based on tenuous circumstantial evidence.
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After the close of the discovery period, the Appellant provided Bullskin and the
Department with the Second McCleary Report. This Second McCleary Report expands the
scope of Mr. McCleary’s expert testimony beyond the scope of Mr. McCleary’s initial expert
report. The Second McCleary report was produced after the close of the prescribed discovery
deadline, and this apparent violation of the discovery deadline presents the potential to prejudice
the Department and Bullskin. The Board, however, believes there is a better means to address
the potential for prejudice rather than granting Bullskins’ Motion in Limine.

In addition, the Board’s May 5, 2013 Prehearing Order No. 1, which incorporates 25 Pa.
Code § 1021.101(a), states, “The service of an expert report together with a statement of
qualifications may be substituted for an answer to expert interrogatories.” In other words, party
does not need to produce an expert report so long as it answers expert interrogatories. Bullskin
has not shown that the Appellant has failed to adequately answer expert interrogatories. The
Appellant described the scope of McCleary’s testimony, which extends beyond the areas of
expert testimony in his first expert report. If Bullskin believed that the Appellant’s answers were
deficient, it could have filed a motion to compel prior to the discovery deadline, but it did not.

The Appellant claims that the Second McCleary Report did not exist at the time the
Appellant responded to Bullskin’s discovery requests, and therefore it could not have been
produced at that time. However, the Appellant also states that it contacted Mr. McCleary prior to
Bullskin’s service of its discovery requests, but that Mr. McCleary was unable to prepare his
report until February 2014, which indicates that the Appellant was aware that the Second
McCleary Report would exist at some point in the future, even though it did not exist at the time
the Appellant responded to Bullskin’s discovery requests. In addition, the Appellant claims that

Bullskin and the Department were also aware of the forthcoming Second McCleary Report in

214



advance of its preparation and production, and neither Bullskin nor the Department has filed a
reply denying that claim. If true, Bullskin, rather than waiting months after the discovery
deadline for the Appellant to produce the Second McCleary Report, could have instead filed a
motion to compel immediately at the close of discovery. The Board generally does not support
the strategy used here.®> See Bucks County Water & Sewer Authority v. DEP, EHB Docket No.
2011-158-C, slip op. at 7, 9 (Opinion and Order issued Mar. 14, 2014).

In support of the Motion, Bullskin cites Maddock v. DEP, 2001 EHB 834. In Maddock,
the Board granted a motion to exclude an appellant’s expert testimony when an expert had not
been identified and expert report was not produced until eight months after the Board’s discovery
deadline, and only one month prior to a scheduled hearing. Id. at 835-36. As the Appellant
correctly points out, however, any discovery violation before the Board today does not rise to the
egregious violation found in Maddock. First, in Maddock, the actual expert had not been
identified prior to the close of discovery, whereas in this appeal, the expert was identified in the
Appellant’s initial response to Bullskin’s discovery requests. Second, the expert and export
report in Maddock were not identified until eight months after the close of discovery, after a
hearing was already scheduled, and only one month prior to that scheduled hearing, whereas in
this appeal, the expert report was identified only two months after the discovery deadline and no
hearing has yet been scheduled.

Rather than granting Bullskin’s Motion in Limine, the Board believes there is a better

way under these facts to address Bullskin’s concerns. The Board will allow the Appellant to

* Discovery sanctions are generally not imposed unless a party defies an order compelling discovery.
Township of Paradise and Lake Swiftwater, Inc. v. DEP, 2001 EHB 1005, 1007; DEP v. Land Tech
Engineering, Inc., 2000 EHB 1133, 1140. The Board, however, has also found discovery sanctions to be
appropriate absent a motion to compel if the sanction is reasonable in light of the severity of the violation.
DEP v. Colombo, 2012 EHB 370, 371-72 (citing Kochems v. DEP, 1997 EHB 422, 424, aff'd 701 A.2d
281 (Pa. Cmwlth. 1997)); DER v. Chapin & Chapin, Inc., 1992 EHB 751, 755.
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introduce the expert report, but to accommodate Bullskin and the Department, we will allow
them to identify additional expert evidence in their prehearing memoranda in response to the
Second McCleary Report. That additional expert evidence may include an additional expert,
expert report, or other expert evidence, but that additional expert evidence may only respond to
the Second McCleary Report and may not address other issues.

The Department stated in responding to the Motion that exclusion of the Second
McCleary Report would be a “strong” and “serious sanction.” We agree with the Department’s
observation, but the Board disagrees with the Department’s belief that we should impose such a
serious sanction in this case. Such a strong sanction is simply not appropriate given the Board’s
ability to accommodate the interests of the opposing parties. We have provided a cure for
potential prejudice caused to the opposing parties; the Appellant appeared not to have acted in
bad faith, having produced the Second McCleary Report on the same day Mr. McCleary
provided it to the Appellant; no other discovery violations have been alleged in this appeal; and
the Second McCleary Report may prove to have great importance to the Appellant’s case.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

RURAL AREA CONCERNED CITIZENS

V. : EHB Docket No. 2013-059-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and BULLSKIN STONE &
LIME, LLC, Permittee

ORDER

AND NOW, this 4™ day of April, 2014, upon consideration of Bullskin Stone & Lime,
LLC’s motion in limine and the responses thereto, it is hereby ordered as follows

1. Bullskin Stone & Lime, LLC’s motion in limine is denied.

2. Bullskin Stone & Lime, LLC and the Department may include additional expert
evidence, including an additional expert witness, expert report, or other expert evidence, in their
prehearing memoranda in response to Eric McCleary’s expert report which was provided by the
Appellant on February 19, 2014.

ENVIRONMENTAL HEARING BOARD
s/ Richard P. Mather, Sr.

RICHARD P. MATHER, SR.
Judge

DATED: April 4,2014

c: DEP, General Law Division:
Attention: Priscilla Dawson
9" Floor, RCSOB

For the Commonwealth of PA, DEP:

Michael J. Heilman, Esquire
Office of Chief Counsel — Southwest Region
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For Appellant:

Robert P. Ging, Jr., Esquire
Marc T. Valentine, Esquire
2095 Humbert Road
Confluence, PA 15424-2371

For Permittee:

Robert W. Thomson, Esquire

Mark K. Dausch, Esquire

BABST CALLAND CLEMENTS & ZOMNIR PC
Two Gateway Center, 8" Floor

Pittsburgh, PA 15222
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EDWARD WEAN, JR.

V. : EHB Docket No. 2012-179-M
(Consolidated with 2012-159-M)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: April 11,2014
PROTECTION :

ADJUDICATION

By Richard P. Mather, Sr., Judge
Synopsis:

The Board upholds the Department’s issuance of an Explosives Compliance Order and
issuance of an Order suspending the appellant’s blaster’s license. The appellant violated 25 Pa.
Code § 211.152 when carbon monoxide gases generated by the appellant’s blasting activities
adversely affected the health and safety of several individuals working near the site of the
blasting activity. The Department did not abuse its discretion in issuing the Explosives
Compliance Order and the Suspension Order. In addition, 25 Pa. Code § 211.152, as applied by
the Department in issuing the Explosives Compliance Order and the Suspension Order, is not
unconstitutionally vague.

INTRODUCTION

Those who wish to conduct blasting activities in Pennsylvania must be licensed and must
also comply with a number of other requirements. The performance standard found at 25 Pa.
Code § 211.152 requires blasters to conduct their blasts “so that the gases generated by the blast
do not affect the health or safety of individuals.” The Department of Environmental Protection
(the “Department”) asserts that the Appellant, Edward Wean, Jr., violated this requirement, and,

as a result, the Department imposed sanctions on the Appellant in the form of two orders. On
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August 1, 2012, the Appellant conducted a blast at the Northampton Community College New
Campus building site in Pocono Township, Monroe County, Pennsylvania (“NCC Site”). The
blast caused the release of carbon monoxide. Three individuals working at the site were exposed
to the carbon monoxide and had to be hospitalized for carbon monoxide poisoning. After a
review of the August 1, 2012 incident, the Department issued a compliance order and later issued
a second order suspending the Appellant’s Blaster’s License No. BL-5788 for a period of 120
days.

On September 5, 2012, the Appellant filed a Notice of Appeal challenging the
Department’s issuance of the Explosives Compliance Order. That appeal was docketed at EHB
Docket No. 2012-159-M. On October 26, 2012, the.Appellant filed a Notice of Appeal
challenging the Department’s order suspending the Appellant’s blaster’s license. That appeal
was docketed at EHB Docket No. 2012-179-M. On January 25, 2013, the Environmental
Hearing Board (“Board”) entered an order consolidating both appeals under EHB Docket No.
2012-179-M.

On November 6, 2012, the Appellant filed an Application for Temporary Supersedeas
and a Petition for Supersedeas. On November 6, 2012, the Board denied the Appellant’s
Application for Temporary Supersedeas. In consideration of the Appellant’s Petition for
Supersedeas, the Appellant and the Department agreed to an expedited hearing schedule. The

hearing was held in Harrisburg on January 29, 2013 and January 30, 2013.
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FINDINGS OF FACT
Blasting Activity Permit

1. On June 11, 2012, Silver Valley Drilling & Blasting, Inc. (“Silver Valley”)
submitted a blasting activity permit ("BAP") application to the Department’s Pottsville District
Mining Office. (S.F.1.)!

2. Silver Valley, through the BAP application, sought Department authorization to
conduct blasting activities at the Northampton Community College New Campus building site
located along Rt. 715 in Pocono Township, Monroe County, Pennsylvania (“NCC Site”). (S.F.
2)

3. Edward Wean, Jr. is the president and sole officer of Silver Valley, a
Pennsylvania corporation. (N.T. 286.)

4, Mr. Wean is licensed to conduct blasting activities in the Commonwealth of
Pennsylvania pursuant to Blasting License No. BL-5788 issued by the Department. (S.F. 4.)

5. Mr. Wean has been licensed to blast in Pennsylvania for approximately twenty-
five years. (N.T. 286.)

6. The general contractor on the NCC Site hired Muschlitz Excavating Inc.
(“Muschlitz Excavating™) to install a sanitary sewer line to serve the project, which required the

excavation of a trench for the sewer line, the installation of the sewer line and appurtenant

! Stipulated Facts shall be referred to as “S.F.” The numbered Stipulated Facts refer to the facts as set
forth in the section of the Appellants’ Pre-Hearing Memorandum entitled, “Relevant facts upon which the
parties agree.” Later Stipulated Facts set forth in the section of the Appellants’ Pre-Hearing
Memorandum entitled, “Facts remaining in dispute,” which facts were later stipulated by the Department
at the commencement of the hearing, shall be referred to as “L.S.F.” Notes of Testimony from the
hearing conducted on January 29 and 30, 2013 shall be referred to as “N.T.” Commonwealth Exhibits
shall be referred to with the designation “C” followed by the appropriate exhibit number. Appellant
Exhibits shall be referred to with the designation “A” followed by the appropriate exhibit number.
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manholes, the backfilling of the trench following installation and the regrading of the soil
following backfilling. (L.S.F. 1, N.T. 6.)

7. Pursuant to its contract with the general contractor, Muschlitz Excavating hired
Silver Valley to drill and blast bulk rock and trench rock. (L.S.F.2,N.T. 6, A. 1.)

8. On June 18, 2012, an onsite review of the BAP application was conducted
between the Department’s blasting inspector, Ross Klock; representatives of Silver Valley,
including Edward Wean, Jr. and Michael Chopek, a licensed blaster employed by Silver Valley;
several consultants for the project; personnel from Muschlitz Excavating; and Pocono Township
personnel. (N.T. 158, 188-189.)

9. During the on-site meeting, Mr. Klock discussed the need to ensure that gases
were vented and did not impact nearby homes. (N.T. 159-160.)

10.  Designing the blast to ensure venting of gases generated by a blast is a common
measure used to protect individuals from noxious gases generated by blasting. (N.T. 153.)

11.  During the on-site meeting, it was mentioned that because of the close proximity
of some homes to the blast site, there was a need to ensure that precautionary measures were
taken for carbon monoxide. (N.T. 159.)

12.  Mr. Klock also noted on the Explosives Inspection Report, which memorialized
the on-site meeting, that pursuant to 25 Pa. Code § 211.152, the operator and site excavator
should take all necessary action to protect the public from noxious gases, including immediate
excavation and trenching. (N.T. 160; C. 1.)

13.  Mr. Klock chose not to require specific actions in the Explosives Inspection

Report because he did not expect carbon monoxide to be an issue given that the blast was
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conducted in Monroe County, which is not prone to carbon monoxide related problems. (N.T.
193-194.)

14.  Although Monroe County is not particularly prone to carbon monoxide issues,
carbon monoxide incidents have nevertheless occurred in Monroe County over the past ten years.
(N.T. 194.)

15. On June 19, 2012, Mr. Klock reported to the Department that the BAP was
technically acceptable and no changes were recommended. (L.S.F. 9, N.T. 6.)

16.  On June 22, 2012, the Department issued BAP #45124002 to Silver Valley,
authorizing blasting activities at the NCC Site. (S.F.5;C. 2.)

17. Silver Valley was the permittee named on the BAP. (N.T. 160.)

18.  Muschlitz Excavating was not named as a co-permittee on the BAP. (N.T. 160-
161;C.2.)

19.  Mr. Wean recognized that Muschlitz Excavating was not a co-permittee on the
BAP. (N.T. 342-343))

20.  Mr. Wean recognized that Muschlitz Excavating was not authorized to conduct
blasting activities under the BAP. (N.T. 343.)

Carbon Monoxide

21. Carbon monoxide is odorless and colorless. (N.T. 203, 284, 329.)

22.  Mr. Wean is aware that carbon monoxide is odorless and colorless. (N.T. 329.)

23.  All blasts generate carbon monoxide. (N.T. 187, 242, 329.)

24.  Mr. Wean is aware that gases generated by blasting include carbon monoxide.

(N.T. 329.)
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25.  Gases generated by blasting can stay in the soil and in the subsurface of a blast
area for months. (N.T. 245.)

26.  The specific gravity of carbon monoxide is approximately 0.97 atm. At this
specific gravity, carbon monoxide is slightly lighter than air. (N.T. 119, 126-127, 284.)

27.  Carbon monoxide tends to dissipate into the atmosphere. (N.T. 284.)

28.  Carbon monoxide tends to follow the path of least resistance. (N.T. 187-188, A.
17.)

29.  Don Haney, a blasting consultant who provides considerable safety training for
Pennsylvania blasters, and who was accepted as an expert for the Appellant by the Board in the
area of blasting and the handling of explosives, sees carbon monoxide come up as an issue in
blasting in approximately 1 out of every 100 cases, or 1% of the time. (N.T. 396-397.)

30.  There is no way to predict, by reviewing a blast design, precisely how much
carbon monoxide a blast may generate. (N.T. 187.)

31.  Carbon monoxide poisoning resulting from blasting activities can adversely affect
the health and safety of individuals. (A. 17.)

32.  The National Institute of Occupational Safety and Health’s (“NIOSH”) time-
weighted average for exposure to carbon monoxide is 35 parts per million (“ppm”). (N.T. 139.)

33.  The Occupational Safety and Health Administration (“OSHA”) permissible
exposure limit for carbon monoxide is 50 ppm. (N.T. 139.)

34. NIOSH’s and OSHA’s carbon monoxide exposure values are set for typical
workday exposure. (N.T. 139.)

35. At a carbon monoxide level of 130 ppm, the effects can be felt within 30 to 45

minutes. (N.T. 201.)
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36. At a carbon monoxide level of 200 ppm, which is the ceiling level for carbon
monoxide exposure and the point at which a person should leave the environment, the effects can
be felt within 15 minutes. (N.T. 139-140, 201.)

37.  Carbon monoxide concentrations of 1200 ppm are immediately dangerous to life.
(N.T. 139.)

August 1, 2012 Blast and Attempt to Vent Gases

38.  On July 26, July 31 and August 1, 2012, Silver Valley conducted a series of
trench blasts at the NCC Site, designed to break rock in advance of Muschlitz Excavating’s
excavation of the sewer line trench. (L.S.F. 10-12, N.T. 6.)

39.  Following blasting, Muschlitz Excavating’s procedure was to excavate the sewer
line trench to depth, install a protective trench box to prevent cave in, send Muschlitz Excavating
workers into the trench box to manually install a portion of the sewer line, advance the workers
and the trench box and backfill the trench to grade overtop of the installed sewer line. (L.S.F.
13,N.T.6.)

40.  Blasting on July 31, 2012 was in the immediate vicinity of the sewer line trench.
(N.T. 135))

41.  The trench box and trench were oriented in an east-west direction. (N.T. 52; C.
14.)

42.  Blasting on August 1, 2012 occurred to the west of the trench box and trench.
(N.T. 52, 55, 135; C. 5; C. 14)

43.  Mr. Wean indicated that approximately 50 feet of unexcavated trench line

remained from the blast conducted on July 31, 2012. (N.T. 167.)
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44.  The shot had forty holes between 3.5 and 4 inches in diameter with 6 to 18 foot
depths. (S.F.11.)

45.  The blast was extremely deep for trench line work. (N.T. 180.)

46.  The blast geology had multiple layers of different material in the shot. (S.F. 13.)

47.  The upper portion of the blast holes were finer shale and dirt material, and the
material became more coarse and harder with depth. (S.F. 14.)

48.  On August 1, 2012, Mario Silva, a pipe layer employed by Muschlitz Excavating,
began his work at the NCC Site at approximately 6:30 a.m. (N.T. 16-17.)

49.  On August 1, 2012, Brian Dzedzy, a pipe foreman for Muschlitz Excavating,
began his work at the NCC Site at approximately 6:30 am. (N.T. 41-42.)

50.  Once Mr. Silva and Mr. Dzedzy began work, they were installing sewer pipe in a
trench at a depth of approximately ten feet, using a twenty-four foot trench box that was eight
feet tall and no more than forty-two inches wide. (N.T. 42, 62-63; C. 14.)

51. At the time of the accident and at the hearing, Mr. Silva testified that he was
generally in good health other than that he takes medication for a thyroid issue. (N.T. 30-31.)

52. When Mr. Silva arrived for work on August 1, 2012, he felt well. (N.T. 18.)

53. Shortly after Mr. Silva began working in the trench on the morning of August 1,
2012, he began to feel sick and experienced shortness of breath and a racing heart. (N.T. 18.)

54.  Mr. Silva had experienced similar symptoms when he was working in the trench
on July 31, 2012 towards the end of the day. (N.T. 19.)

55. Mr. Silva felt better after he arrived home on the evening on July 31, 2012. (N.T.

19.)
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56.  Prior to the August 1, 2012 blast, Mr. Wean informed the Muschlitz Excavating
workers of a safe evacuation distance. (N.T. 46.)

57. At approximately 10:00 a.m. on August 1, 2012, Mr. Wean, the blaster-in-charge
of the August 1, 2012 blast, told Mr. Silva to move away from the trench to a safe distance.
(N.T.19,S.F.7.)

58.  Mr. Silva and Mr. Dzedzy went on break at approximately 10:00 a.m. (N.T. 45.)

59.  While Mr. Silva and Mr. Dzedzy were on break, either Mr. Wean or Mr. Chopek
informed Mr. Dzedzy that they were going to blast. (N.T. 45.)

60.  The shot was fired on August 1, 2012 at 10:40 a.m. (S.F. 10.)

61. The August 1, 2012 blast was conducted at least 50 feet away from the excavated
portion of the trench containing Muschlitz Excavating’s trench box. (L.S.F. 17, N.T. 6.)

62. The August 1, 2012 blast produced between 6 and 8 feet of swell, i.e., material
expanded above the original surface elevation of the blast. (L.S.F. 18, S.F. 8, N.T. 6, 302.)

63.  The August 1, 2012 blast was designed to create enough swell to allow venting of
gases. (S.F. 8.)

64. All records for the August 1, 2012 blast were complete, and the blast was loaded
in compliance with the approved BAP. (S.F. 12, N.T. 184.)

65.  The shot report indicated that at the time of the August I, 2012 shot there was a
breeze at the NCC Site out of the southwest at 1 to 5 miles per hour. (N.T. 165; C. 3.)

66. Mr. Wean testified that he had an express conversation with Mr. Muschlitz to
have him dig the overburden off after Mr. Wean was done blasting to ensure that the effects of

noxious gases would not impact the health and safety of individuals. (N.T. 343.)
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67.  After post-blast inspections were conducted, Muschlitz Excavating began
eicavating the muck pile at approximately 12:00 p.m. on August 1, 2012 and completed the
process in 1.5 to 2 hours. (L.S.F. 19, N.T. 7.)

68.  Muschlitz Excavating eventually scraped the swell back to the original surface
elevation of the blast. (S.F. 15.)

69.  The muck pile was being cleared after the blast on August 1, 2012 while Mr.
Wean was on-site. (N.T. 324.)

70. At approximately 12:00 p.m. on August 1, 2012, Silver Valley personnel departed
the NCC Site. (L.S.F.22,N.T. 6.)

Injuries Caused by August 1, 2012 Blast

71.  Silver Valley would normally decide when an evacuation period ended and
workers could safely return to an area after a blast. (N.T. 87.)

72. Mr. Wean, or one of his workers, told the Muschlitz Excavating workers when it
was safe to return to the work area after the August 1, 2012 blast. (N.T. 46.)

73.  Mr. Dzedzy relied on Mr. Wean to tell him when the evacuation period ended and
it was safe for the Muschlitz Excavating workers to return to work in the trench. (N.T. 67.)

74.  Mr. Silva stayed away from the trench until Mr. Dzedzy told him to return to
work. (N.T. 20-21, 40.)

75.  Work resumed in the trench at approximately 11:00 a.m., roughly twenty minutes
after the August 1, 2012 blast. (N.T. 46.)

76.  Muschlitz Excavating workers advanced the trench approximately two or three

times after work resumed. (N.T. 61-62.)
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77.  After Mr. Silva resumed work in the trench, he began to feel worse than he had
felt earlier that morning. (N.T. 21-22.)

78.  Later in the day, Mr. Dzedzy looked down into the trench box, noticed that Mr.
Silva looked ill and climbed down the ladder into the trench box to check Mr. Silva. (N.T. 47.)

79.  Mr. Silva began to be overcome by noxious gases at approximately 2:30 p.m. and
soon thereafter passed out. (S.F. 18; N.T. 21-22.)

80.  On August 1, 2012, Michael Keefer was employed by Muschlitz Excavating as a
site superintendent for the NCC Site, overseeing grading and paving of parking lots and moving
dirt to fill some of those parking lots. (N.T. 69, 71.)

81.  Mr. Keefer had been a certified emergency medical technician (“EMT”) from
1994 until January 1, 2013 and had previously responded to people who might be having a heart
attack or a stroke as part of his work as an EMT. (N.T. 71, 74-75.)

82.  Once Mr. Dzedzy was in the trench box attending to a collapsed Mr. Silva, Mr.
Dzedzy used his cell phone to call Mr. Keefer to come over to the trench, knowing that Mr.
Keefer had training as an EMT. (N.T. 47, 71-72.)

83.  Aninspector for Muschlitz Excavating at the NCC Site called 911. (N.T. 47.)

84. Emergency crews from the Pocono Township Volunteer Fire Company
(“PTVFC”) were called. (S.F. 19.)

85.  When Mr. Keefer arrived to the trench area, he looked for hazards such as gas-
operated machines, pumps and generators. (N.T. 72.)

86.  Mr. Keefer did not see any immediate hazards that might have caused Mr. Silva’s

condition. (N.T. 72.)
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87.  Mr. Keefer did not see anything to make him believe it was not safe to enter the
trench. (N.T. 74.)

88.  Muschlitz Excavating operated three excavating machines at least 20 feet away
from the trench box while Mr. Silva was in the trench box laying sewer pipe. (N.T. 33.)

89. Typically, while Mr. Silva was working in the trench box, one Muschlitz
Excavating excavating machine would be digging in front of the trench box and two Muschlitz
Excavating excavating machines would be backfilling behind the trench box. (N.T. 33.)

90.  All the heavy excavating machinery operated by Muschlitz Excavating in the
vicinity of the trench box was powered by internal combustion engines. (L.S.F. 26, N.T. 6.)

91.  Although one of these machines could have been operating as much as 5 feet
below ground level in a part of the trench, all of the heavy machinery operating in the vicinity
had rear exhaust stacks that were 7 to 8 feet off the ground. As a result, the tops of the exhaust
stacks were all above grade level. (N.T. 25, 44, 73.)

92.  Mr. Keefer did not consider the heavy machinery operating in the vicinity of the
trench to be a hazard because it was a standard operating procedure to have the equipment
working with them and, in his experience, it had never caused an issue before. (N.T. 73.)

93.  Before climbing into the trench, Mr. Keefer asked the excavator operator to go to
the backside of the trench and make a ramp so the trench would be more accessible for rescue.
(N.T.73))

94.  After Mr. Keefer ruled out any known hazards, he believed Mr. Silva was
suffering from a medical condition. (N.T. 72-73.)

95.  Mr. Keefer then climbed into the trench box and began attending to Mr. Silva.

(N.T. 48, 75.)
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96.  Mr. Keefer looked at Mr. Dzedzy, noticed that Mr. Dzedzy was getting “glassy
eyed” and told him that he did not look right. (N.T. 48, 75.)

97.  When Mr. Keefer asked if Mr. Dzedzy was alright, Mr. Dzedzy laid Mr. Silva
down very gently, got up and walked out the back of the trench and passed out. (N.T. 48, 55,
75.)

98.  After Mr. Dzedzy had walked away, Mr. Keefer began to feel ill and realized that
something was wrong. (N.T. 75.)

99.  Mr. Keefer supported Mr. Silva’s head with some towels and loose stone and then
exited the rear of the trench. (N.T. 75.)

100. After Mr. Keefer walked to the top of the trench, he passed out and drifted in and
out of consciousness. (N.T. 76.)

101.  Mr. Keefer had never experienced that feeling before. (N.T. 76.)

102. A firefighter responded to Mr. Keefer with a self-contained breathing apparatus
with fresh compressed air. (N.T. 76.)

103.  Mr. Silva did not know how he got out of the trench. (N.T. 27.)

104. M. Silva, hearing sirens, regained consciousness in an ambulance. (N.T. 29.)

| 105. Mr. Silva was transported to the Pocono Medical Center and then flown to the

University of Pennsylvania Medical Center, where he was treated for carbon monoxide
poisoning in a hyperbaric chamber. (N.T. 29.)

106. Mr. Silva spent a total of four hours, through three separate sessions, in treatment
in the hyperbaric chamber. (N.T. 29.)

107. Mr. Dzedzy was transported to the University of Pennsylvania Medical Center,

where he was treated for carbon monoxide poisoning in a hyperbaric chamber. (N.T. 48.)
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108. Mr. Dzedzy was treated in three separate sessions in a hyperbaric chamber. (N.T.
48.)

109. While Mr. Dzedzy was undergoing treatment in a hyperbaric chamber, he was
told that he had carbon monoxide poisoning. (N.T. 67.)

110. Mr. Keefer was transported to the Pocono Medical Center, where his blood was
taken, then he was transported to the University of Pennsylvania Medical Center, where he was
treated for carbon monoxide poisoning in a hyperbaric chamber. (N.T. 76-77.)

111. Mr. Keefer was told by medical personnel that he had carbon monoxide
poisoning. (N.T. 77.)

112. A doctor at the University of Pennsylvania Medical Center reported to Mr. Keefer
that carbon monoxide is a byproduct of blasting. (N.T.77-78.)

113. ”Overall, seven men who had been working in or near the trench were taken to a
nearby hospital. (S.F.20; N.T. 29, 48, 76.)

114. The incident at the NCC Site on August 1, 2012 was reported as a carbon
monoxide incident to the Department’s Pottsville District Mining Office. (S.F. 6.)

Fire Departments’ Response

115. Michael Shay is the Chief of the PTVFC. (N.T. 89.)

116.  Mr. Shay has been with the PTVFC since 1990 and has been its Chief for the past
twelve years. (N.T. 89.)

117. Mr. Shay has had training in everything from the essentials of firefighting to
vehicle rescue operations, hazardous materials operations, building construction and incident

command and control classes. (N.T. 89-90.)
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118. Mr. Shay was called to assist an ambulance crew in removing personnel from a
trench at the NCC Site. (N.T. 90.)

119. Mr. Shay led the PTVFC, along with the neighboring Jackson Township
Volunteer Fire Department (“JTVFD”), to the NCC Site. (N.T. 90.)

120.  The original dispatch to the scene occurred at 2:20 p.m. on August 1, 2012. (N.T.
91.)

121.  Mr. Shay responded to the incident at the NCC Site at approximately 2:40 p.m. on
August 1, 2012. (N.T. 90, 91.)

122. When Mzr. Shay arrived at the scene, the initial responders were not sure what was
causing the problems at the NCC Site. (N.T. 91.)

123.  Mr. Shay, while viewing the NCC Site at the time of his response, did not see any
obvious sources of carbon monoxide. (N.T. 93.)

124. Mr. Shay directed one member of the PTVFC and one member of the JTVFD to
use their carbon monoxide meters to obtain readings near the trench. (N.T. 91.)

125.  The PTVFC meter is calibrated every other month and had last been calibrated
sometime in July 2012. (N.T. 92.)

126.  Although Mr. Shay could not say when the JTVFD meter was last calibrated,
given that the PTVFC meter was timely calibrated and both the PTVFC and JTVFD meters
indicated identical readings of 700 ppm at the edge of the trench, the JTVFD meter was properly
calibrated. (N.T. 91-92, 101.)

127. The PTVFC and JTVFD personnel both took carbon monoxide readings at the
edge of the trench, and personnel from both fire departments received readings of carbon

monoxide concentrations of 700 ppm. (N.T. 91-92.)
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128.  Fire department personnel were receiving normal carbon monoxide readings near
heavy machinery located roughly 100 feet away from the ditch. (N.T. 94.)

129. Mr. Shay stated that the heavy equipment at the NCC Site did not appear to be the
source of the carbon monoxide because it was located in an open area. (N.T. 94.)

130. From Mr. Shay’s experience in responding to other carbon monoxide incidents,
he considered 700 ppm to be too high to have been produced by a vehicle. (N.T. 94.)

131.  Mr. Shay has seen carbon monoxide readings of 300 ppm for cars left running in a
garage. (N.T. 94.)

132.  The highest carbon monoxide readings Mr. Shay had seen prior to the August 1,
2012 incident were in the range of 400 to 500 ppm, which were attributable to propane heaters
inside of a home. (N.T. 95.)

133. Testing in homes in the vicinity of the NCC Site produced no traces of carbon
monoxide. (N.T. 96, 119.)

134.  While Mr. Shay was on-site, a representative of Silver Valley told Mr. Shay that
the blasting could have produced the carbon monoxide. (N.T. 95.)
PA DEP Emergency Response Team

135.  Shailesh Patel, a Professional Quality Engineer with the Department in Wilkes-
Barre and a member of the Department’s Emergency Response Team (“ERT”), responded to the
incident at the NCC Site on behalf of the ERT at approximately 4:45 p.m. on August 1, 2012.
(N.T. 104, 107.)

136. Jim Kunkle, an Environmental Cleanups Program Supervisor in the Department’s
Bethlehem Field Office, responded to the incident at the NCC Site on behalf of the ERT at

approximately 4:50 p.m. on August 1, 2012. (N.T. 128-129, 132-133.)
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137. Mr. Patel was previously involved with two carbon monoxide investigations
associated with blasting prior to the August 1, 2012 incident. (N.T. 106-107.)

138. Mr. Patel and Mr. Kunkle were each equipped with Department issued-MSA
Altair 4-gas meters. (N.T. 108, 120, 131.)

139. Mr. Patel and Mr. Kunkle were trained to use the MSA Altair 4-gas meters
through a training session conducted by MSA. (N.T. 106, 131.)

140. Mr. Patel and Mr. Kunkle agreed to use Mr. Patel’s meter and leave Mr. Kunkle’s
meter on as a backup. (N.T. 135.)

141.  Patel had used his gas meter three previous times in the field. (N.T. 106.)

142.  Although Mr. Patel’s gas meter is calibrated on a monthly basis and was last
calibrated exactly one month prior to the August 1, 2012 incident, the meter had not been used
since the last calibration. (N.T. 122.)

143. Mr. Patel did not conduct a “bump test” on his gas meter on the day of the
incident to ensure that the monitor was operating properly. (N.T. 121-122.)

144. The weather was clear with a light breeze during the ERT’s monitoring. (N.T.
108-109.)

145. The ERT did not detect any carbon monoxide in the background reading taken at
the NCC Site. (N.T. 109.)

146. The carbon monoxide readings taken by Mr. Patel at the top of the trench
fluctuated between 5 and 180 ppm. (N.T. 111-112.)

147. The carbon monoxide readings approximately five feet above the trench

fluctuated between 0 and 180 ppm. (N.T. 142.)
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148. The highest carbon monoxide reading, 185 ppm, was detected halfway up the
trench. (N.T. 112.)

149. The lowest carbon monoxide reading recorded inside the trench was 135 ppm.
(N.T. 123.)

150. In the two manholes immediately down gradient from the trench, the carbon
monoxide readings exceeded 1000 ppm. (N.T. 112-114.)

151.  The carbon monoxide readings in the blast area ranged between 12 and 20 ppm in
the voids under the stones in the blast area. (N.T. 114-115.)

152. No carbon monoxide was found in a stockpile located in the immediate vicinity of
the blast area. (N.T. 116-117.)

153.  Mr. Patel and Mr. Kunkle did not see any other potential sources of the carbon
monoxide. (N.T. 117.)

154. Mr. Patel did not consider the heavy equipment to be the source of the carbon
monoxide. (N.T. 119.)

155. The heavy equipment was not operating at the time Mr. Patel was conducting his
investigation. (N.T. 119.)

156. Even had the heavy equipment been running at the time Mr. Patel visited the NCC
Site on August 1, 2012, Mr. Patel would not have considered it to be the source of the carbon
monoxide because the equipment had stacks 8 to 10 feet above the ground, and any carbon
monoxide produced by the running engines would have dispersed to the atmosphere. (N.T. 119.)

157. No sewer gases could have been entering the NCC Site from the municipal sewer
because the sewer lines that were being installed had not yet been connected to the municipal

sewers, particularly the Pocono Township sewer line. (N.T. 51, 139.)
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158. Mr. Patel and Mr. Kunkle nevertheless opened the Pocono Township manhole
that the NCC Site sewer line would connect to and took carbon monoxide readings in the
municipal sewer. (N.T. 139.)

159. The carbon monoxide reading in the Pocono Township manhole was zero. (N.T.
139)

160. Mr. Patel and Mr. Kunkle completed all on-site testing by 6:15 p.m. on August 1,
2012. (L.S.F.28,N.T. 6.)

Failure to Warn

161. Mr. Wean did not tell the people working in the trench at the NCC Site that
carbon monoxide was generated by blasting. (N.T. 320.)

162. Mr. Wean assumed that Mr. Muschlitz told his workers about the dangers
associated with the gases generated by blasting. (N.T. 338-339.)

163. Mr. Wean never saw Mr. Muschlitz or Muschlitz Excavating’s safety manager
discuss the byproducts of blasting with Mr. Silva, Mr. Dzedzy or Mr. Keefer. (N.T. 330.)

164. Mr. Wean did not know what training Muschlitz Excavating’s employees had for
working in confined spaces. (S.F. 32.)

165. Mr. Haney, the Appellant’s expert, testified that blasting companies need to let
the excavating contractor or anybody else working on the site know that there are inherent
dangers associated with blasting. (N.T. 375.)

166. Mr. Haney is a blasting consultant and provides safety training for Pennsylvania
blasters. (N.T. 365.)

167. For every project Mr. Haney works on, there is an on-site safety meeting where

all areas of safety are discussed. (N.T. 375-376.)
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168. Mr. Haney instructs his students to tell the excavating contractor that if its
workers are going to be in and around a trench, they need to take precautions. (N.T. 380.)

169. Mr. Haney also tells his students that they need to let everyone that will come in
contact with the blast area know that there are inherent risks. (N.T. 382.)

170. Mr. Haney testified that for smaller blasting projects, anytime the blaster sees
people around the blast area, the blaster should warn them of the inherent dangers associated
with blasting. (N.T. 387.)

171. Mr. Haney testified that as part of a blaster’s due diligence, the blaster should
make sure everyone in the surrounding area is safe. (N.T. 399-400.)

172. Mr. Haney testified that the potential for carbon monoxide to migrate into a trench
should be communicated to the contractor before a blast. (N.T. 404.)

Failure to Utilize Carbon Monoxide Monitors

173. Because carbon monoxide is odorless and colorless, the only reasonable and
reliable manner in which to determine whether carbon monoxide is present is through the use of
a carbon monoxide detector. (N.T. 241, 284.)

174.  Monitoring for noxious gases is a standard industry practice in blasting. (N.T.
153, 376-377.)

175. Monitoring for carbon monoxide requires very minimal effort. (N.T. 365, 366,
371, 396.)

176.  Carbon monoxide monitors do not impede workers’ ability to perform their jobs.
(N.T. 51)

177. The Appellant’s expert, Mr. Haney, uses carbon monoxide monitors quite often to

protect the public. (N.T. 374.)
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178. Richard Lamkie, the Chief of the Explosives and Safety Section with the Bureau
of Mining Programs, testified that using carbon monoxide monitors is a common measure used
by the blasting industry. (N.T. 244-245.)

179. Mr. Wean did not have a carbon monoxide monitor on-site. (S.F. 29.)

180. Mr. Wean did not use any instrumentation to determine if carbon monoxide was
present after the blast and did not test for carbon monoxide in the trench. (N.T. 320, S.F. 29.)

181. Mr. Wean did not direct Muschlitz Excavating to have its trench workers wear
carbon monoxide monitors. (S.F. 27.)

182. Mr. Wean did not talk to anyone at the site to caution them to wear carbon
monoxide monitors if they were reentering a confined space. (S.F. 30.)

183. Mr. Chopek did not use any instrumentation to monitor for carbon monoxide
generated by the blast. (N.T. 359.)

184. Although Muschlitz Excavating had one functioning carbon monoxide monitor
available for use by Muschlitz Excavating workers at the NCC Site on August 1, 2012, the
monitor was not used in the trench on August 1, 2012. (N.T. 28, 36-37, 65-66.)

185. The carbon monoxide monitors that Muschlitz Excavating uses are approximately
3 inches by 5 inches with a thickness of 1 to 2 inches. (N.T. 50.)

186. Muschlitz Excavating was cited by OSHA for an issue associated with monitoring
of the trench in connection with the August 1, 2012 blast. (N.T. 84.)

187. Muschlitz Excavating will now monitor trenches for carbon monoxide before
entering a blasted area. (N.T. 78.)

188. Mr. Wean did not discuss the use of carbon monoxide monitors with Mr.

Muschlitz prior to the August 1, 2012 blast. (N.T. 343.)
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189. Neither Silver Valley nor Mr. Wean had to seek authorization from the
Department before initiating the use of carbon monoxide monitors at the NCC Site. (N.T. 215.)

190. Mr. Silva had used carbon monoxide monitors in the past in manholes and
confined spaces. (N.T. 28.)

191. Mr. Silva had previously been provided OSHA training from Muschlitz
Excavating regarding confined spaces. (N.T. 35-36.)

192. Mr. Silva has had training on the dangers of carbon monoxide poisoning that
informed him that he needed to be careful in confined spaces and if engines were running
nearby. (N.T. 38-39.)

193. None of Mr. Silva’s training discussed carbon monoxide associated with blasting.
(N.T. 38-39.)

194. Mr. Silva was not told that carbon monoxide could be generated by blasting.
(N.T. 28, 38-39.)

195. Mr. Silva was not told that carbon monoxide could stay.in the soil for days after a
blast occurred. (N.T. 28.)

196. Mr. Dzedzy typically monitors for carbon monoxide on the work site when men
are entering manholes or when small engines are operating in the vicinity of the work area,
which is consistent with training he previously received. (N.T. 49.)

197. Mr. Dzedzy was not monitoring for carbon monoxide on August 1, 2012 because
it was an open trench area and he had never heard of anything like this incident before. (N.T.
49.)

198. Mr. Dzedzy was not told that carbon monoxide is generated by blasting. (N.T.

50.)
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199. Mr. Dzedzy was not told that carbon monoxide could stay in the soil for days after
a blast occurs. (N.T. 50.)

200. Mr. Dzedzy testified that he would have directed his workers to use a carbon
monoxide monitor if Mr. Wean had told him that they should have been using the monitor.
(N.T. 66-67.)

201. Prior to this incident, Mr. Keefer was not aware that carbon monoxide was
generated by blasting. (N.T. 77.)

202. At the time of Mr. Wean’s January 30, 2013 testimony before the Board, Mr.
Wean still had not purchased any carbon monoxide monitors. (N.T. 338.)

Failure to Excavate Trench

203. One of the best ways to vent gases generated by blasting is immediate excavation
of the blast site because it eliminates areas where gases could be trapped. (N.T. 242-243.)

204. Immediately excavating a tre