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FOREWORD

This reporter contains the Adjudications and Opinions issued by the
Commonwealth of Pennsylvania, Environmental Hearing Board during the
calendar year 2014.

The Pennsylvania Environmental Hearing Board is a quasi-judicial
agency of the Commonwealth of Pennsylvania charged with holding hearings
and issuing adjudications on actions of the Pennsylvania Department of
Environmental Protection that are appealed to the Board. Environmental
Hearing Board Act, Act of July 13, 1988, P.L. 530, No. 94, 35 P.S. §§ 7511 to
7516; and Act of December 3, 1970, P.L. 834, No. 275, which amended the

Administrative Code, Act of April 9, 1929, P.L. 177.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

RICHARD L. STEDGE, et al.
V. : EHB Docket No. 2014-042-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and CHESAPEAKE : Issued: July 31,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
MOTION TO DISMISS

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board grants a permittee’s motion to dismiss certain appellants who attempted to be
added to an existing appeal by filing an amended notice of appeal after the 30-day appeal period
had lapsed as to those appellants. The dismissed appellants are not precluded from petitioning to
intervene.

OPINION

On April 28, 2014, a number of individuals filed a timely appeal of the Department of
Environmental Protection’s (the “Department’s™) approval of Chesapeake Appalachia, LLC’s
(“Chesapeake’s™) registration under General Permit WMGR123NC027 for the processing and
beneficial use of oil and gas liquid waste at the Lamb’s Farm Storage Facility in Smithfield
Township, Bradford County. Notice of the Department’s approval was published in the
Pennsylvania Bulletin on March 29, 2014. 44 Pa.B. 1925 (Mar. 29, 2014). The notice of appeal

lists the following persons as appellants: Richard L. Stedge, Rose Marie Grzincic, Tina Manzer,
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Bruce D. Kennedy, Milda Baiba Guidotti, Ronald and Joyce Brown, and Eric and Jennifer
Brown.

On May 16, 2014, the appellants filed an amended notice of appeal. The amended appeal
contained revised objections, but it also added the following persons as appellants: Thomas
Donnelly, Barry Lee Ford, Rita Kennedy, Lester H. Nichols, Mark Sarfini, and Debra L. Stedge.
Chesapeake has filed a motion to dismiss the new appellants. Chesapeake argues that the
amended appeal attempts to add additional appellants beyond the 30-day window for filing an
appeal of the Department’s action, and therefore, the appeal is untimely as to those appellants.
The appellants did not respond to the motion to dismiss. For the reasons set forth below, we
agree with Chesapeake.

Under our statute and our rules, the Board’s jurisdiction does not attach to appeals of
Department actions unless those appeals are timely filed. 35 P.S. § 7514(c); 25 Pa. Code §
1021.52(a); Rostosky v. Dep’t of Envtl. Res., 364 A.2d 761, 763 (Pa. Cmwlth. 1976). Third-party
appellants may file appeals of Department actions within 30 days of receiving actual notice or
within 30 days of notice being published in the Pennsylvania Bulletin. 25 Pa. Code §
1021.52(a)(2). Thus, any third-party appellant seeking to appeal the Department’s approval of
Chesapeake’s registration of a WMGR 123 general permit (who did not receive actual notice) had
30 days from publication in the Pennsylvania Bulletin to do so. That means that an appeal
needed to be filed on or before April 28, 2014. The new appellants did not meet this deadline.
Instead, they have sought to be added to an existing appeal by filing an amendment to that appeal
after the 30-day deadline had passed. This they cannot do.

We addressed the issue of amending an appeal to add appellants recently in Weaver v.

DEP, 2013 EHB 381. In Weaver, the Department issued an order to a husband and wife. The
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order was taped to the front of the house where they lived together. Only the husband appealed
the order, filing a notice of appeal with the Board four days after the order was issued. The
husband then sought to amend the appeal more than two months after the order was issued to
refine his objections and to add his wife as an appellant. We found that because the wife
received actual notice on the same day as her husband, her appeal period also ran 30 days from
that date. As such, her failure to file a timely appeal deprived the Board of jurisdiction and she
could not be added to her husband’s appeal by way of an amendment. Weaver, 2013 EHB at 382;
see also Gemstar Corp. v. DEP, 1997 EHB 367, 369.

The situation in this case is very similar. The new appellants cannot circumvent the 30-
day window by way of an amendment of another party’s appeal. Allowing an amendment to add
one or more appellants after the 30-day appeal period has run to those prospective appellants
would “effectively vitiate the 30-day jurisdictional requirement.” Weaver, 2013 EHB at 382.
Consequently, the new appellants may seek to be added as intervenors, but they cannot retain
their status as appellants. Since the contested appellants chose not to respond to Chesapeake’s
motion, they have provided us with no reason to conclude otherwise. See 25 Pa. Code §
1021.91(f) (failure to respond to a motion deemed to be an admission of all properly-pleaded
facts contained in that motion). Finally, we note that the original appellants’ amended grounds
for appeal, done within 20 days as of right, are not affected by this Opinion.

Accordingly, we issue the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

RICHARD L. STEDGHE, et al.

V.

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CHESAPEAKE
APPALACHIA, LLC, Permittee

EHB Docket No. 2014-042-L

ORDER

AND NOW, this 31% day of July, 2014, it is hereby ordered that Chesapeake

Appalachia’s motion to dismiss is granted. Thomas Donnelly, Barry Lee Ford, Rita Kennedy,

Lester H. Nichols, Mark Sarfini, and Debra L. Stedge are dismissed as appellants from this

appeal.
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THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
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Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather. Sr.
RICHARD P. MATHER, SR.
Judge




s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: July 31, 2014

c: DEP, General Law Division:
Attention: April Hain
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Geoffrey J. Ayers, Esquire

David M. Chuprinski, Esquire

Office of Chief Counsel — Northcentral Region

For Appellants,

(Richard L. Stedge, Debra L. Stedge, Bruce D. Kennedy, and Rita Kennedy):
Gerald A. Kinchy, Esquire

418 South Keystone Avenue

Sayre, PA 18840

For Appellants, Pro Se:
Rose Marie Grzincic
4789 Ulster Road
Ulster, PA 18850

Tina Manzer
4789 Ulster Road
Ulster, PA 18850

Barry Lee Ford
4789 Ulster Road
Ulster, PA 18850

Milda Baiba Guidotti
88 Austra Lane
Ulster, PA 18850

Ronald and Joyce Brown
940 Reber Road
Ulster, PA 18850
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Eric and Jennifer Brown
2423 Old School Road
Ulster, PA 18850

Thomas Donnelly
659 Milan Road
East Smithfield, PA 18817

Lester H. Nichols
96 Milan Road
East Smithfield, PA 18817

Mark Sarafini
164 Reber Road
Ulster, PA 18850

For Permittee:

Joel R. Burcat, Esquire
Andrew T. Bockis, Esquire
SAUL EWING LLP

2 N. 2nd St. — 7th Floor
Harrisburg, PA 17101
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HENRY CHRISTOPHER NOFSKER

V. . : EHB Docket No. 2013-216-B
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: August 8,2014
PROTECTION :
OPINION AND ORDER ON

APPELLANT’S MOTION TO DISMISS

By Steven C. Beckman, Judge
Synopsis
The Board treats Appellant’s Motion to Dismiss as a Motion for Summary Judgment. The

motion is denied for failure to comply with the Board’s Rules.

OPINION

Appellant Henry Christopher Nofsker filed his appeal of the Department of
Environmental Protection’s Assessment of Civil Penalty on December 9, 2013. The Parties
engaged in discovery, including the exchange of documents and taking of depositions. On July 7,
2014, Appellant Nofsker filed a Motion to Dismiss, requesting that the Board “enter an Order . . .
against [the Department], dismissing their claims against [the Appellant].” The Department filed
its response on August 6, 2014. For the reasons that follow, the Board will treat Appellant’s
filing as a Motion for Summary Judgment and deny the Motion.

The Appellant’s Motion to Dismiss Will Be Treated as a Motion for Summary Judgment

Appellant filed his motion “pursuant to Pennsylvania Rule of Civil Procedure 230.” In
doing so, Appellant and his counsel demonstrate a distinct lack of understanding of the nature of

proceedings before the Board. “[T]he Pennsylvania Rules of Civil Procedure, as a whole, are not
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generally applicable to proceedings before the Board.” McKees Rocks Forging v. DEP, 1991
EHB 405, 408. “Ordinarily, the Board . . . only looks to the Rules of Civil Procedure for issues
not addressed in either the Board's rules or the General Rules of Administrative Procedure, 1 Pa.
Code Chaps. 31-35.” Allegro Oil & Gas v. DEP, 1998 EHB 790, 796. The exception to this
principle is where the Board’s Rules expressly refer to the Rules of Civil Procedure. See, e.g., 25
Pa. Code § 1021.94a (supplementing the Board’s Rule on summary judgment); 25 Pa. Code §
1021.102 (discovery generally governed by the Rules of Civil Procedure). A cursory glance at
the Board’s Rules reveals provisions for both summary judgment motions (25 Pa. Code
§ 1021.94a) as well as other dispositive motions (25 Pa. Code § 1021.94), which we expect to be
followed by parties appearing before the Board.

Appellant’s lack of understanding of Board practice and procedure is further underscored
by the inapplicability of Rule 230 to the present matter. Rule 230 of the Pennsylvania Rules of
Civil Procedure cited by Appellant concerns the voluntary termination of an action by the
plaintiff during the course of trial. If the Board were to take Appellant’s motion to dismiss with
reference to Rule 230 at face value and terminate Nofsker’s appeal, the Department’s
Assessment of Civil Penalty would still stand—a result clearly not intended by Appellant based
on the content of his Motion. The deficiencies in Appellant’s Motion to Dismiss create
difficulties for the Board in deciding the Motion and, quite frankly, we expect a better adherence
to Board Rules than demonstrated here, particularly when the party is represented by counsel.
Nevertheless, the Board construes its rules liberally and, at its discretion, “may disregard any
error or defect of procedure which does not affect the substantial rights of the parties.” 25 Pa.

Code § 1021.4.
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Dispositive motions before the Board generally take one of two forms. A motion to
dismiss is typically appropriate where the Board is not ruling on the merits of an appeal because
of lack of jurisdiction or some defect or lack of legal basis for the appeal. On the other hand,
summary judgment motions are appropriate “where there are no genuine issues of material fact
and the moving party is entitled to judgment as a matter of law.” Brawand v. DEP, 2013 EHB
865, 867. It appearing from the context and content of the Motion that Appellant desires the
Board to enter a ruling against the Department on the merits of the appeal; we will treat the
Motion as a motion for summary judgment and evaluate it according to our rules governing such
motions. See 25 Pa. Code § 1021.94a.

Appellant’s Motion is Denied Because of Its Procedural Defects and Disputed Material
Facts

We agree with the Department that Appellant Nofsker’s Motion fails to comply with the
Board’s rule governing summary judgment motions. Rule 1021.94a(b)(1) requires that the
summary judgment record contain the following separate items:

(i) A motion prepared in accordance with subsection (c).
(ii) A statement of undisputed material facts in accordance with

subsection (d).
(iii) A supporting brief prepared in accordance with subsection

(e).
(iv)  The evidentiary materials relied upon by the movant.
(v) A proposed order.

25 Pa. Code § 1021.94a(b)(1). More specifically, the motion “must contain only a concise
statement of the relief requested and the reasons for granting that relief. The motion should not
include any recitation of the facts and should not exceed two pages in length.” 25 Pa. Code §
1021.94a(c). Additionally, the statement of undisputed material facts must cite to the record to

establish the fact or demonstrate that it is uncontroverted. 25 Pa. Code § 1021.94a(d). The
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evidentiary materials should include “affidavits, deposition transcripts, [and] other documents
relied upon in support of a motion for summary judgment.” 25 Pa. Code § 1021.94a(h).

While Appellant filed a separate motion and supporting brief, he did not file a separate
statement of undisputed facts. Rather, his motion contains a numbered list of factual allegations.
Even if the Board were to overlook the deficiency in form of the motion (see 25 Pa. Code
§ 1021.4), the allegations largely have no citation to the record. The only evidentiary material
attached is a small excerpt from the Deposition of Brian Mummert. Despite many of the
allegations coming from Appellant Nofsker himself, he attached no affidavit or deposition
transcript to establish his allegations as fact. There is no contention by the Appellant that the
facts are undisputed. These deficiencies are sufficient for the Board to deny Appellant’s motion,
and we deny Appellant’s motion on that basis. See, e.g., 25 Pa. Code § 1021.161 (the Board may
impose sanctions upon a party for failure to abide by a Board rule of practice or procedure);
Plymouth Township v. EHB, 1990 EHB 1288, 1291 (grant of summary judgment not warranted
where a party “has failed to plead undisputed material facts in its motion™).!

We enter the following order.

! In any event, the Department’s response shows that the facts of this matter are disputed. The crux of
Appellant’s argument appears to be that the amount of the assessment of civil penalty is unreasonable.
The factors that bear on the reasonableness of a penalty, including things such as Nofsker’s level of
cooperation and compliance, are clearly disputed between the parties. Summary judgment will only be
granted where there are no genuine issues of material fact. Brawand, 2013 EHB at 867.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HENRY CHRISTOPHER NOFSKER

V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDE

EHB Docket No. 2013-216-B

R

AND NOW, this 8" day of August, 2014, it is hereby ORDERED that Appellant Henry

Christopher Nofsker’s Motion to Dismiss is denied for the reasons set forth in this Opinion.

DATED: August 8, 2014

C:

DEP, General Law Division
Attn: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Hope C. Campbell, Esquire
Office of Chief Counsel — Northwest Region

For Appellant:

Douglas G. Linn, II, Esquire
THE LINN LAW GROUP, LLC
Cranberry Towers, Suite 6
20280 Route 19

Cranberry Township, PA 16066
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ENVIRONMENTAL HEARING BOARD

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DAVID VANSCYOC AND ANNA P.
VANSCYOC

V. : EHB Docket No. 2013-052-R

COMMONWEALTH OF PENNSYLVANIA, :

DEPARTMENT OF ENVIRONMENTAL : Issued: August 15,2014
PROTECTION and EMERALD COAL

RESOURCES, L.P., Permittee

OPINION AND ORDER ON DISPOSITIVE MOTION
TO DISMISS OR IN THE ALTERNATIVE
FOR SUMMARY JUDGMENT

By Thomas W. Renwand, Chief Judge and Chairman

Synopsis

The Pennsylvania Environmental Hearing Board denies a coal company’s dispositive
motion for summary judgment and in the alternative its motion to dismiss because the facts are in
dispute as to whether a radio tower damaged by mine subsidence is a protected structure under
the Pennsylvania Bituminous Mine Subsidence Act.

OPINION

Presently before the Pennsylvania Environmental Hearing Board is Emerald Coal
Resources’ (Emerald Coal) Motion to Dismiss or in the Alternative Motion for Summary
Judgment. Emerald Coal contends that it is not required to repair, restore or compensate
Appellants David and Anna Vanscyoc (Mr. and Mrs. Vanscyoc, Appellants, or Homeowners) for
damage caused by underground coal mining to their radio tower because the radio tower is not

within the category of structures covered by the Pennsylvania Bituminous Mine Subsidence
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Land Conservation Act, Act of April 27, 1966, P.L. 31, 52 P.S. Sections 1406.1 ef seq. (Mine
Subsidence Act). The Pennsylvania Department of Environmental Protection and the Vanscyocs
oppose Emerald Coal’s Motions.

Emerald Coal operates a long-wall coal mine in Greene County, Pennsylvania. After
mining was completed under Appellants’ property, subsidence damage occurred. At issue in
this Appeal is damage to a radio tower attached by wires to Appellants’ residence. The radio
tower was evidently constructed in 1977. The tower is approximately fifty feet from the
Vanscyoc home. There is also a small windmill on the tower which is attached by wires to the
home where it generates some electricity used by the Vanscyocs to run electrical equipment in
their house.

The Pennsylvania Department of Environmental Protection contends that the radio tower
is a customer-owned utility that is connected to the dwelling. As such, based on the factual
averments in the Affidavit of the Department’s Mine Subsidence Section Chief, the regulatory
agency argues that it is a “permanently affixed appurtenant structure” which is entitled to
protection under the Mine Subsidence Act. Appellants make a similar argument.

The Board will dismiss an Appeal only where there are no material factual disputes and
the law is clear that the moving party is entitled to judgment as a matter of law. Eljen Corp. v.
Pennsylvania Department of Environmental Protection, 2005 EHB 918, 926; Neville Chemical
Company v. Pennsylvania Department of Environmental Protection, 2003 EHB 530, 531. The
Board evaluates Motions to Dismiss, as well as Motions for Summary Judgment, in the light
most favorable to the opposing party. Tri-County Land(fill, Inc. v. Pennsylvania Department of

Environmental Protection & Grove City Factory Shops Limited Partnership, 2010 EHB 747,
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749; Solebury Township v. Pennsylvania Department of Environmental Protection, 2007 EHB
729, 731.

We believe that neither Summary Judgment nor a Motion to Dismiss is appropriate to
resolve the issues in this Appeal. Based on our review of the pleadings, there are genuine issues
of material fact and the inferences that arise from those facts, including what constitutes a
“customer owned utility” and whether the facts show that the radio tower is a “permanently
affixed appurtenant structure.” Emerald Coal’s dispositive motions raise disputed issues of fact
as well as issues of mixed fact and law that we think are best suited to be developed more fully at
a hearing. Parks v. Pennsylvania Department of Environmental Protection and Con-Stone, Inc.,
2007 EHB 413, 414. These essentially factual disputes must be resolved through a factual
record developed at a hearing. Lower Paxton Township v. Pennsylvania Department of
Environmental Protection, 2001 EHB 753, 769. A hearing will bring the operative facts into
better focus, and the development of a full record will greatly benefit the Board in resolving the
factual and legal issues. Rural Area Concerned Citizens v. Pennsylvania Department of
Environmental Protection and Bullskin Stone & Lime, LLC, 2013 EHB 94, 97; Perkasie Borough
v. Pennsylvania Department of Environmental Protection et al., 2008 EHB 454, 471; Ehmann et
al. v. Pennsylvania Department of Environmental Protection and Kilmer, 2008 EHB 325, 329.

Accordingly, we will issue an Order denying the Permittee’s Motions.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DAVID VANSCYOC AND ANNA P.
VANSCYOC

V. : EHB Docket No. 2013-052-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and EMERALD COAL
RESOURCES, L.P., Permittee

AND NOW, this 15™ day of August, 2014, after careful review of the Permittee’s Motion
to Dismiss or in the Alternative Motion for Summary Judgment (Motions, Motion to Dismiss, or
Motion for Summary Judgment),it is ordered as follows:

1. Permittee’s Motion for Summary Judgment is denied.

2. Permittee’s Motion to Dismiss is denied.

3. On or before August 21, 2014, Counsel shall file a Joint Status Report with the

Board. As part of the Joint Status Report, Counsel shall advise the Board of any dates

in November or December, 2014 that they are not available for trial.
ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: August 15,2014
c: DEP, General Law Division

Attention: April Hain
9™ Floor, RCSOB
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For the Commonwealth of PA, DEP:
Barbara J. Grabowski, Esquire
Office of Chief Counsel — Southwest Region

For Appellants:

Donald D. Saxton, Jr., Esquire

LAW OFFICES OF DONALD D. SAXTON, JR.
1200 Washington Road

Washington, PA 15301

For Permittee:

Blair Martin Gardner, Esquire
JACKSON KELLY PLLC
500 Lee Street, East

Suite 1600

Charleston, WV 25301
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 2,2014

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

OPINION AND ORDER ON
RANGE RESOURCES-APPALACHIA, LLC’S MOTION
TO COMPEL SAMPLING OF APPELLANT’S WATER SUPPLY
By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Pennsylvania Environmental Hearing Board denies the oil and gas company’s
motion to compel sampling of the homeowner’s water supply because the company waited until
the eve of trial to file its motion. The Board granted the oil and gas company permission to
conduct extensive sampling on the homeowner’s property over one and one-half years ago. The
Board’s original order and subsequent order set forth that the testing be done quickly and by the
conclusion of discovery. To allow such testing now far after the close of discovery, the
preparation of expert reports, and the filing of prehearing memoranda would be prejudicial to the
homeowner.

Procedural Background:

Presently before the Pennsylvania Environmental Hearing Board (Board) is Range

Resources-Appalachia, LLC’s (Range Resources, oil and gas company, or Permittee) Motion to

Compel Sampling of Appellant’s Water Supply and For Expedited Consideration Thereof

(Motion to Compel). The Motion to Compel was filed on August 6, 2014. The Pennsylvania
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Department of Environmental Protection does not object to the relief requested in the Motion to
Compel. Not surprisingly, the Appellant, Loren Kiskadden (Appellant, Mr. Kiskadden, or the
homeowner), objects to the Motion to Compel. Mr. Kiskadden filed his Response and Objection
on August 15, 2014.

Mr. Kiskadden filed his Notice of Appeal in October 2011. Mr. Kiskadden appealed an
action of the Department set forth in a letter dated September 9, 2011. The parties have
conducted robust discovery which has required frequent and direct oversight by the Pennsylvania
Environmental Hearing Board.

“In order to evaluate Mr. Kiskadden’s complaints in this appeal, Range sought to perform
soil and water testing on Mr. Kiskadden’s property.” Paragraph 2, Motion to Compel. Counsel
for Range Resources and Mr. Kiskadden were unable to reach agreement as to the scope of the
testing. Therefore, on December 7, 2012, Range Resources filed a Motion for Order Authorizing
Entry Upon Property of Appellant (Motion for Entry). On December 19, 2012, Mr. Kiskadden
filed a Response opposing the Motion for Entry. On December 20, 2012, the Board held oral
argument on the Motion for Entry. On January 11, 2013, Counsel for Range Resources filed a
letter with accompanying affidavit informing the Board of recent developments observed on the
Kiskadden property which “reinforces the urgent need for the inspection that Range requested in
the December 7, 2012 Motion.”

On January 16, 2013, the Board issued its Opinion and Order. Kiskadden v.
Commonwealth of Pennsylvania, Department of Environmental Protection and Range
Resources, 2013 EHB 21. The Board granted part of the relief requested by the oil and gas
company. The Board allowed Range Resources the opportunity to conduct extensive soil and

water testing and sampling including the drilling of multiple bore holes. We originally directed

566



that these tests be performed by February 8, 2013. We later entered a joint proposed order
extending the deadline to perform the work until March 31, 2013.

For whatever reasons, Range Resources did not perform the soil and water testing in the
period of time we afforded them. That was their choice. Now more than a year and a half after
we entered our Order, Range Resources files its Motion to Compel.

Range Resources has waited too long. Discovery, with minor exceptions not relating to
this testing, concluded months ago. Indeed, expert reports were due on July 10, 2014 and
prehearing memoranda have been filed by all parties. In May 2014 we warned Counsel that
because the hearing in this case had been rescheduled numerous times we would not be
rescheduling it again. We find Appellant’s claim of prejudice extremely credible if we allowed
such testing on the eve of trial. See Commonwealth of Pennsylvania, Department of

Environmental Protection v. Land Tech Engineering, Inc., 2000 EHB 1133, 1141.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee
ORDER

AND NOW, this 2™ day of September, 2014, after review of Range Resources’ Motion
to Compel Sampling of Appellant’s Water Supply and for Expedited Consideration Thereof
(Motion to Compel), the Department’s Response, and Appellant’s Response and Objection, it is

ordered as follows:

1) The Motion to Compel is denied.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 2, 2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel - Southwest Region
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For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I

Canonsburg, PA 15317

For Permittee:

Kenneth S. Komoroski, Esquire

John K. Gisleson, Esquire

Steven E.H. Gibbs, Esquire

Matthew H. Sepp, Esquire

MORGAN LEWIS & BOCKIUS LLP
One Oxford Centre, 32" Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKIUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23" Floor

Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES - : Issued: September 2, 2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
MOTION FOR DETERMINATION OF SCOPE OF
REBUTTABLE PRESUMPTION AND FOR ENTRY OF
AN ORDER DIRECTING APPELLANT TO DISCLOSE
ALLEGED CONTAMINANTS IN HIS WATER SUPPLY
By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

Range Resources’ motion for entry of an order directing the Appellant to disclose alleged
contaminants in his water supply is denied as moot where it appears that the information
requested by Range has been supplied by the Appellant in his expert reports and prehearing
memorandum. Range’s motion for leave to depose the Appellant’s experts is also denied where
cause has not been established for allowing their deposition. Finally, we decline to certify this
Opinion and Order for interlocutory appeal where it would not materially advance the ultimate
termination of this matter and, instead, would result in further delay.

OPINION
The background of this matter is more fully set forth in the Environmental Hearing

Board’s Opinion and Order of June 10, 2014. See, Kiskadden v. DEP and Range Resources —

Appalachia, LLC, EHB Docket No. 2011-149-R (Opinion and Order on Motion for Contempt
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and Sanctions in the Form of an Adverse Inference, slip op. issued June 10, 2014). In that
Opinion, the Environmental Hearing Board (Board) denied the Appellant Loren Kiskadden’s
request for a sanction in the form of an adverse inference, but granted to Mr. Kiskadden a
rebuttable presumption as follows:

The Appellant is granted a rebuttable presumption that

contaminants present in the Appellant’s water supply may have

been used at the Yeager site and/or in Range’s operations. The

Appellapt still has the burden of proving a hydrogeologic

connection.

The rebuttable presumption was granted in response to Range Resources’ failure to
comply with a July 19, 2013 Order of the Board that directed Range to provide information
requested by the Appellant in discovery. Range did not challenge the July 19, 2013 Order or the
subsequent Opinion and Order of June 10, 2014.

Presently before the Board is Range Resources’ Motion for Determination of Scope of
Rebuttable Presumption and For Entry of an Order Directing Appellant to Disclose Alleged
Contaminants in His Water Supply filed on July 7, 2014. The Appellant filed a response
opposing the motion on July 18, 2014. The Department of Environmental Protection
(Department) filed a response on July 21, 2014 that took no position on the relief requested by
Range but which responded to certain allegations made by Range in its motion.

Range’s motion seeks the following:

1) An order directing the Appellant to identify the alleged contaminants in his well that
he contends were caused by Range’s gas drilling operation;

2) An order granting Range leave to depose the Appellant’s expert witnesses concerning

the alleged contamination; and
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3) Should the Board deny the first two requests, Range asks us to certify this matter for
interlocutory appeal.

Order directing Mr. Kiskadden to identify alleged contaminants in his well

As noted above, in its motion Range seeks an order directing the Appellant to identify
alleged contaminants in his water that he attributes to Range’s operation. Range filed its motion
on July 7, 2014. This was prior to the filing of expert reports on July 10, 2014." In its response
to Range’s motion, the Appellant asserts that the expert reports identify the constituents present
in his water supply that he attributes to Range’s activities. Additionally, since the filing of
Range’s motion, the Appellant has also submitted his prehearing memorandum which addresses
the issue of contaminants in the Appellant’s water supply. Because the Appellant’s expert
reports and prehearing memorandum appear to respond to Range’s request for additional
information, we find that Range’s request for an order on this matter is now moot.

Deposition of Mr. Kiskadden’s expert

Range also seeks leave to depose the Appellant’s expert witnesses. The Appellant
opposes the motion on the grounds that Range has not demonstrated circumstances warranting
the deposition of his experts, especially at this late stage of the proceedings.

Discovery of expert testimony is governed by Pa. R.C.P. 4003.5 Subsection (a)(2) of the
rule states that discovery of an expert by means other than answers to expert interrogatories or
the filing of an expert report may be permitted only with leave of the court “upon cause shown.”
Range requests leave to conduct the deposition of the Appellant’s experts so that it may have “a

meaningful opportunity to rebut the presumption™ set forth in the Board’s Order of June 10,

! The parties agreed to the concurrent filing of expert reports on July 10, 2014, which agreement was
adopted by the Board in its Third Amended Pre-Hearing Order No. 2 issued on May 9, 2014.

2 If Range feels that this matter has not been addressed by the filing of the Appellant’s expert reports and
prehearing memorandum, it may raise it in a motion in limine.
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2014. We point out that the Board’s June 10, 2014 Order was granted as a sanction, necessitated
by Range’s own failure to comply with the Board’s earlier July 19, 2013 discovery order.
Additionally, Range’s request to depose the Appellant’s experts was made prior to the filing of
extensive reports by those experts. The combined total of the Appellant’s two expert reports is
162 pages, not including exhibits. We assume that much of the information sought by Range is
contained in the reports, and, therefore, we find no basis for authorizing the deposition of these
experts.

Supplement to Range’s Motion

On August 6, 2014, Range filed a Notice of Supplemental Authority (supplemental
authority) in support of its Motion for Determination of Scope of Rebuttable Presumption. The
Supplemental Authority attaches and discusses the Commonwealth Court’s recent decision in
Township of Robinson v. Department of Environmental Protection, 284 M.D. 2012 (July 17,
2014), which addressed certain provisions of the Oil and Gas Act, Act of February 14, 2012, P.L.
87, 58 Pa. C.S. § 3201 et seq., (Act 13), including the disclosure obligations of manufacturers,
vendors and operators in the oil and gas industry.

The disclosure provisions addressed by the Court in Robinson - 58 Pa. C.S. §
3222.1(b)(10) and (11) - are not at issue in the Kiskadden appeal. Those provisions address
under what circumstances a vendor, service provider or operator may be required to disclose
alleged trade secret information when such information is requested by a health professional.
Range argues, however, that the Court in Robinson recognized that operators may not have
complete information about the chemical make-up of products used or stored at their site due to
trade secret protections and, as a result, a failure to produce such information cannot be the basis

of a motion for sanctions.
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We find that the supplemental authority filed by Range has no bearing on the Orders
issued by the Board on July 19, 2013 or June 10, 2014. The Robinson decision did not change an
operator’s disclosure obligations under Act 13 from those that were in place when the Orders
were issued. Range never raised the disclosure provisions of Act 13 in a challenge to the July
19, 2013 Order, nor did it seek reconsideration.> Any challenge to the July 19, 2013 and June
10, 2014 Orders at this stage of the proceedings is untimely.

Additionally, the Department disputes Range’s assertion that “the Department and the
public may not have complete information about the chemical make-up [of products used or
stored at the Range site] due to trade secret protections under the Act.” (Supplement to Range’s
Motion, p. 3) The Department argues, to the contrary, that under Chapter 78 of the Department’s
regulations, Range is in fact required to provide the Department with a listing of all chemicals
used in their drilling process.

Interlocutory Appeal

Range asks that if the Board does not grant its discovery requests we should certify our
Order in this matter for interlocutory appeal under 42 Pa. C.S. § 702(b). That section provides as
follows:

(b) Interlocutory appeals by permission — when a court or
other government unit, in making an interlocutory order in a matter
in which its final order would be within the jurisdiction of an
appellate court, shall be of the opinion that such order involves a
controlling question of law as to which there is a substantial
ground for difference of opinion and that an immediate appeal
from the order may materially advance the ultimate termination of
the matter, it shall so state in such order. The appellate court may
thereupon, in its discretion, permit an appeal to be taken from such
interlocutory order.

3 Requests for reconsideration of an interlocutory order must be filed within 10 days of the order. 25 Pa.
Code § 1021.151(a).
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We are not of the opinion that our Order today involves a controlling question of law as
to which there is a substantial ground for difference of opinion. Additionally, we believe the
Appellant’s argument is correct that an interlocutory appeal of our Order, rather than “materially
advanc[ing] the ultimate termination of the matter,” will instead simply result in further delay.
The trial in this matter has been postponed several times, most recently for nearly a year while
the Board and the parties awaited the results of chemical testing promised by Range. We see no
reason to postpone this matter further.

Accordingly, we enter the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee
ORDER
AND NOW, this 2™ day of September, 2014, it is hereby ORDERED that the Motion for

Determination of Scope of Rebuttable Presumption and for Entry of an Order Directing

Appellant to Disclose Alleged Contaminants in His Water Supply is denied.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 2, 2014

c: DEP, General Law Division:
- Attention: April Hain
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region
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For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I, Southpointe
Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and RANGE RESOURCES - : Issued: September 4,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
PERMITTEE’S MOTION FOR SITE VIEW

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

Because the Board finds that it will benefit from a second site view in this matter, the
Permittee’s Motion for a Site View is granted. Where the original site view was held nearly two
years ago and the trial in this matter has been rescheduled several times due to prehearing and
discovery issues, a second site view will assist the Board in fully understanding the testimony
and exhibits presented at trial.

OPINION

This matter originated with a complaint filed by Mr. Loren Kiskadden (Mr. Kiskadden or
the Appellant) with the Pennsylvania Department of Environmental Protection (Department).
The Appellant alleges that the water supply for his residence in Amwell Township, Washington
County has been polluted by oil and gas activities conducted by Range Resources — Appalachia,
LLC (Range) at its Yeager well site. In response to the complaint, the Department conducted an

investigation and determined that the contaminants found in the Appellant’s water supply were
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not the result of Range’s actions at its Yeager site or any other gas well related activities. The
Appellant appealed the Department’s determination to the Environmental Hearing Board
(Board). After several years of discovery, numerous motions and extensive prehearing
proceedings, this matter is now scheduled for trial beginning September 23, 2014 and running
through October 9, 2014.

Before the Board is a Motion for Site View filed by Range on August 27, 2014. The
Department filed a response in support of the motion. The Appellant opposes the motion and
filed a response in opposition on September 3, 2014. The Appellant points out that a site view
has already been held in this matter and he asserts that it is not necessary for the Board or the
parties to expend further resources to undertake an activity that it has already done.

The Board conducted a site view in this matter nearly two years ago in October 2012.
Range contends that in the nearly two years since that initial site view, Mr. Kiskadden has
“identified what he believes to be the alleged pathway(s) from the Yeager well site to his well.”
(Range’s Motion, para. 6) Range goes on to state:

Rather than identifying a single pathway, Appellant claims
multiple possible pathways — surficial pathways, groundwater
pathways, and even deep vertical pathways from the gas-bearing
shales at depths exceeding 7,000 feet to the Appellant’s water
supply well. The alleged pathways form the linchpin of
Appellant’s case and, based on Mr. Kiskadden’s ‘expert’ reports,
Range suspects that Appellant will likely devote much of his case-
in-chief at the hearing to this topic.
Id
Range sets forth the need for a site view as follows:
Because these alleged pathways span very long distances over and
under large tracts of land that are topographically varied, the true
physical scale is best comprehended through a site view. The
October 2012 site view did not consider potential pathways and

thus did not involve observing or walking some or all of the
alleged pathways. . .Consequently, a site view in advance or on the
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first day of the merits hearing. . .would benefit the Board by
assisting it in visualizing the maps, diagrams, and other similar
materials that will likely serve as exhibits in the hearing.

Id. at para. 9-10.

The Appellant opposes the site view on the basis that the sites set forth in Range’s motion
were already viewed by the Board on its previous visit. He correctly points out that a site view is
not evidence. The purpose of a site view is to assist the Board in understanding the evidence.
Giordano v. DEP and Browning-Ferris Industries et al., 2000 EHB 1163, 1164. The Appellant
argues that because the site view is not evidence there is no benefit to performing a second view
during or prior to the start of the trial on the merits. The Appellant notes that Range’s motion
states that the site view will allow the Board to view the hydrogeologic pathways identified by
the Appellant’s experts in their expert reports. The Appellant argues that because these
pathways are subterranean a site view is of no benefit. He asserts that a site view cannot
establish where a hydrogeologic connection exists because this is something that must be
established through expert testimony. Finally, the Appellant also asserts that a site view at this
time would be less helpful to the Board than the view that was held two years ago since the
Yeager drill cuttings pit is now closed and the Yeager impoundment is in the process of being
closed.

The Board’s rules permit a site view “when the Board is of the opinion that a viewing
would have probative value in a matter in hearing or pending before the Board.” 25 Pa. Code §
1021.115. The decision of whether to conduct a view is within the Board’s absolute discretion.
Lucky Strike Coal Corp. v. DEP, 1986 EHB 1233, 1235. The Board has recognized that a site

view, though not evidence, can be used as an aid to furthering the Board’s understanding of a

case. Giordano, supra at 1164.
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Although we recognize the Appellant’s concerns, we agree with Range that a site view at
this time would benefit the Board as an aid in understanding the parties’ presentation of their
cases. It is true that the Board has already visited the site and conducted a view, but that view
was nearly two years ago. The initial site view was extremely beneficial in understanding many
of the issues presented by the parties in their pretrial motions. However, a second site view
would be helpful now, at this stage of the proceedings, in order to aid the Board in understanding
the testimony and exhibits that will be presented at trial. When a significant amount of time
passes between pretrial proceedings and the actual trial, it may be necessary to schedule more
than one view at the Board’s discretion.’

Additionally, we understand the Appellant’s concern that the site has changed since the
Board’s initial visit in October 2012. Let us be clear: the purpose of this site visit is not to serve
as evidence of conditions at the site. Rather, it is merely to serve as a visual aid to the Board
with regard to the topography and location of various areas and structures that will be beneficial
in providing perspective when testimony or exhibits are presented on issues addressing the
location of those areas. Giordano, supra at 1165.

The Appellant points out that the Board’s Order scheduling the original site view stated
that the view was being conducted, “to assist the Board in better understanding the testimony and
exhibits when it conducts the hearing on the merits in this case.” (Board’s Order of October 11,
2012) At the time the Board issued its Order, it was not anticipated that two years would pass
before the trial would finally be held. Based on the passage of time and the complexity of issues

involved in this case, a second view at or around the time of trial would be greatly beneficial.

! In the case of Chestnut Ridge Conservancy v. DEP and Tasman Resources, Docket No. 96-022-R,
which involved a lengthy and complicated pretrial process much like that in the present case, the Board
found it necessary to conduct three site views.
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The Appellant argues that neither he nor the Board should have to expend their limited
resources to undertake an activity that has already been done. However, I agree wholeheartedly
with the viewpoint articulately expressed by my colleague Judge Labuskes in Giordano:

[E]ven if we accept that there might be some prejudicial impact,
and acknowledge that the view will involve some cost and
inconvenience for all concerned, we nevertheless conclude that the
value of a view in helping this Administrative Law Judge
understand the issues so that he can do his best to prepare
intelligent and accurate findings of fact substantially outweighs
that cost and presumed prejudicial impact.
Giordano, supra at 1167.

We find that a view of the topography of the area and the location of various sites and
structures in relation to each other will greatly benefit the Board at trial. Therefore, we grant
Range’s motion.

The trial in this matter is scheduled to begin on September 23, 2014 and run through
September 25 and then resume again on September 29. Rather than interfere with the scheduling

of witness’ testimony, the Board is available to conduct the site view on September 26, 2014. If

that date does not fit into counsel’s schedules, we will select a date that is mutually convenient

for counsel and the Board.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee
ORDER
AND NOW, this 4" day of September, 2014, it is hereby ORDERED that Range’s

Motion for Site View is granted. An order scheduling the date of the site view will be issued
separately.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 4, 2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

SMITH BUTZ LLC

125 Technology Drive, Suite 202
Canonsburg, PA 15317
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For Permittee:

Kenneth S. Komoroski, Esquire

John K. Gisleson, Esquire

Steven E.H. Gibbs, Esquire

Matthew H. Sepp, Esquire

MORGAN LEWIS & BOCKIUS LLP
One Oxford Centre, 32" Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MANN REALTY ASSOCIATES, INC.

V. : EHB Docket No. 2013-153-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 8, 2014
PROTECTION :

OPINION IN SUPPORT OF ORDER DENYING
MOTION TO DISMISS

By: Richard P. Mather, Sr., Judge
Synopsis

The Board denies the Department’s motion to dismiss where the motion was filed
untimely and, although the parties agree that the remedial action required by a Department order
under appeal has been completed, a case or controversy still exists because the order, which
alleges that the appellant committed certain violations, otherwise remains part of the appellant’s
compliance history, and the appellant has an interest in challenging the validity of the order and
vindicating itself of the alleged violations. Further, the Department’s motion to dismiss the
appeal because the appellant allegedly raised issues in a pre-hearing memorandum that were
outside the scope of issues raised in its notice of appeal is an issue of relevance that should have
been raised in a motion in limine.

OPINION
The Appellant, Mann Realty Associates, Inc. (“Mann Realty”), filed an appeal before the

Environmental Hearing Board (the “Board”) objecting to an order issued by the Department of

585

Rachel Carson State Office Building — 27 Floor! 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738
http://ehb.courtapps.com



Environmental Protection (the “Department”) which found that Mann Realty had violated
various provisions of Pennsylvania’s Solid Waste Management Act, 35 P.S. §§ 6018.101-
6018.1003, and The Clean Streams Law, 35 P.S. §§ 691.1-691.1001, and directed Mann Realty
to take certain corrective actions to identify, inventory and dispose of materials on property
owned by Mann Realty (the “Order”). Mann Realty appealed the Department’s issuance of the
Order on August 23, 2013, arguing that the Order was not lawfully issued.

The deadline for filing dispositive motions in this matter passed on April 25, 2014. A
hearing was scheduled to begin on September 11, 2014. On August 18, 2014, after the deadline
for filing dispositive motions had passed and after both parties had already filed pre-hearing
memoranda in anticipation of the upcoming hearing, the Department filed a motion to dismiss
the appeal (“Motion to Dismiss™). The Board ordered the Appellant to respond to the
Department’s Motion to Dismiss by August 29, 2014. On August 29, 2014, Robert B. Eyre,
Esquire, then-counsel for Mann Realty, filed a motion to extend the time to respond to the
Motion to Dismiss.! Mann Realty ultimately filed a response to the Department’s Motion to
Dismiss on September 2, 2014, and the Department filed a reply on September 3, 2014. On
September 4, 2014, following a conference call with the parties, the Board issued three separate
orders: one canceling the hearing, one denying the Department’s Motion to Dismiss, and one
granting Mr. Eyre’s Motion to Withdraw. This opinion is in support of the Board’s order
denying the Motion to Dismiss.

We deny the Motion to Dismiss in part because it was filed untimely. The Department
failed to file the motion before the April 24, 2014 deadline for filing dispositive motions, then it

waited until 24 days before the start of the hearing to file the motion, which left Mann Realty

! Mr. Eyre filed this motion in conjunction with a motion to withdraw as counsel for Mann Realty and a
motion to adjourn the upcoming hearing.
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with less than the 30 days provided under the Board’s Rules to file a response. The untimely
filing of the Department’s motion is alone sufficient to deny it.

In addition to the untimely filing, we also deny the Motion to Dismiss in part because we
disagree with the arguments set forth by the Department. The Department raises two issues in
support of its Motion to Dismiss. First, the Department argues that because the parties agree that
the Order has been complied with, the matter is now moot. The parties agree that since the
Department issued the Order work has been conducted at the site to the point where the
Department believes that the Order has been complied with. In other words, the parties agree
that the Order requires no further action from Mann Realty. Mann Realty, however, counters
that “[w]hat remains in dispute is whether Mann itself was ever in violation . . . .” Appellant’s
Response at 3. Mann Realty denies that it violated the Solid Waste Management Act or The
Clean Streams Law. Mann Realty also claims that a case or controversy exists because the
Department separately issued a civil penalty assessment of $15,640 against Mann Realty (“Civil
Penalty Assessment”) which relies entirely on the terms of the Order. Id The Department
points out that actions of the Department not appealed to the Board within 30 days are deemed
administratively final and may no longer be appealed. The Department argues that the Civil
Penalty Assessment is a separate agency action that was not appealed within 30 days, can no
longer be appealed, and is therefore administratively final.

We agree with the Department that the existence of the Civil Penalty Assessment does
not prevent this appeal from becoming moot. However, we ask this question of the Department:
If you believe the Order has been complied with, why not simply rescind the Order, and why

instead file a lengthy motion to dismiss? The answer, quite simply, is that the Department may

587



wish to maintain the Order on file for potential future compliance history reviews.” In that sense,
we agree with Mann Réalty that what remains in dispute is whether the Order was ever lawfully
issued in the first place. Mann Realty has an interest in challenging the validity of the Order and
defending its compliance history.

Second, the Department argues that Mann Realty has raised issues in its Pre-Hearing
Memorandum that are outside the scope of the issues raised in its Notice of Appeal. The
Department argues that the Board’s consideration of these issues would be highly prejudicial to
the Department because the Department has not yet had an opportunity to conduct discovery on
these issues. Mann Realty replies that it has not broadened the scope of the issues raised in its
Notice of Appeal and that what the Department characterizes as new claims are simply
elaborations of issues raised in its Notice of Appeal.®

We disagree with the Department. We will not dismiss Mann Realty’s entire appeal
because it may have added a few new issues in its Pre-Hearing Memorandum. If the Department
wanted the Board to exclude the alleged new issues from consideration at a hearing, the
Department should have filed a motion in limine seeking to prevent Mann Realty from raising
these issues on the basis of relevance. The Department did not file such a motion. The Board,
nevertheless, retains authority to consider individual objections based on relevance raised during

a hearing.

? We are surprised by the Department’s statement in its Reply that: “In this case Mann argues that it will
suffer a detriment without the Board’s decision. What detriment?” The Department knows quite well
what detriment Mann Realty will suffer without a favorable decision by the Board.

> Mann Realty argues in the alternative that if the Board finds that it broaden the scope of its issues
outside of those raised in its Notice of Appeal, that the Board accept Mann Realty’s Pre-Hearing
Memorandum as an amendment to its Notice of Appeal. Appellant’s Response at 5. Appellants have 20
days to amend their appeal as of right. 25 Pa. Code § 1021.53(a). After the 20-day period for amendment
as of right, the Board, upon motion by the appellant, may grant leave for further amendment of the appeal.
25 Pa. Code § 1021.53(a). Mann Realty has not moved for leave to amend its appeal, and we do not
accept its Pre-Hearing Memorandum as an amendment to its Notice of Appeal.
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For all of these reasons, we issued an order denying the Department’s Motion to Dismiss.

A copy of that order is attached.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MANN REALTY ASSOCIATES, INC.

v. EHB Docket No. 2013-153-M
COMMONWEALTH OF PENNSYLVANIA, .
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 4™ day of September, 2014, in consideration of the Department’s
Motion to Dismiss, filed on August 18, 2014, as well as Mann Realty Associates, Inc.’s
Response, the Department’s Reply and a conference call between the parties, it is hereby ordered
that the Department’s Motion to Dismiss is denied. An opinion in support of this order will

follow.

ENVIRONMENTAL HEARING BOARD

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

DATED: September 4, 2014

c: For the Commonwealth of PA, DEP:
Beth Liss Shuman, Esquire
Robert J. Schena, Esquire
Office of Chief Counsel — Southcentral Region

For Appellant:

Robert B. Eyre, Esquire
FOEHL & EYRE, P.C.
27 East Front Street
Media, PA 19063
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MANN REALTY ASSOCIATES, INC.

V. : EHB Docket No. 2013-153-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 8, 2014
PROTECTION :

OPINION IN SUPPORT OF ORDER GRANTING
MOTION TO WITHDRAW AS COUNSEL

By: Richard P. Mather, Sr., Judge
Synopsis

The Board grants a motion by an appellant’s counsel requesting to withdraw as counsel
where the appellant has a substantial unpaid bill, where the appellant has failed to provide
information and cooperation necessary for effective representation and preparation for a hearing,
and where, by canceling an upcoming hearing and providing the appellant with a period of time
to obtain new counsel, the withdrawal of appearance will not have a material adverse effect on
the interests of the appellant, will not prejudice the litigants, will not delay resolution of the case
and will not impede the efficient administration of justice.

OPINION

The Appellant, Mann Realty Associates, Inc. (“Mann Realty™), filed an appeal before the
Environmental Hearing Board (the “Board”) objecting to an order issued by the Department of
Environmental Protection (the “Department”) which found that Mann Realty had violated
various provisions of Pennsylvania’s Solid Waste Management Act, 35 P.S. §§ 6018.101-

6018.1003, and the Clean Streams Law, 35 P.S. §§ 691.1-691.1001, and directed Mann Realty to

591

Rachel Carson State Office Building — 2nd Floor| 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738
http://ehb.courtapps.com



take certain corrective actions to identify, inventory and dispose of materials on property owned
by Mann Realty (the “Order”). Mann Realty is a corporation authorized to conduct business in
Pennsylvania. Mann Realty appealed the Department’s issuance of the Order on August 23,
2013. Throughout the entirety of this appeal, Mann Realty was represented by Robert B. Eyre,
Esquire of Foehl & Eyre, P.C.

A hearing was scheduled to begin in this matter on September 11, 2014. Both parties
filed pre-hearing memoranda in anticipation of the hearing. On August 18, 2014, after the
deadline for dispositive motions had passed, the Department filed a Motion to Dismiss the appeal
for mootness. The Board ordered the Appellant to respond to the Department’s Motion to
Dismiss by August 29, 2014. On August 29, 2014, Mr. Eyre filed a Motion to Withdraw as
Counsel to Mann Realty Associates, Inc. (the “Motion to Withdraw”). The Motion to Withdraw
was accompanied by a request to adjourn the upcoming hearing and a request for additional time
to respond to the Department’s Motion to Dismiss. Mann Realty ultimately filed a response to
the Department’s Motion to Dismiss. On September 4, 2014, following a conference call with
the parties, the Board issued three separate orders: one canceling the hearing, one denying the
Department’s Motion to Dismiss, and one granting Mr. Eyre’s Motion to Withdraw. This
opinion is in support of the Board’s order granting the Motion to Withdraw.

Mr. Eyre provides two reasons in support of his Motion to Withdraw. First, Mr. Eyre
believes that continued representation of Mann Realty will result in an unreasonable financial
burden on him and his firm. He asserts that his firm has performed approximately 120 hours of
professional services for Mann Realty, including preparing and filing a Notice of Appeal,
conducting discovery, defending against discovery motions and motions for sanctions filed by

the Department, participating in efforts to resolve the appeal, and preparing and filing a pre-
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hearing memorandum. Mr. Eyre claims that his firm billed Mann Realty an amount of
$14,284.83 for costs and expenses incurred through April 30, 2014 and that Mann Realty has not
paid this bill. He expects that approximately $4,550.00 will be billed for work completed after
April 30, 2014, and that preparing for and participating in a hearing in this matter will result in
Mr. Eyre’s firm incurring an additional $10,000 to $15,000, which would increase Mann
Realty’s total bill to approximately $28,834.83 to $33,834.83. Mr. Eyre claims that he and his
firm have repeatedly requested payment and offered to continue representation with partial
payments or adequate assurance of future payment, but Mr. Eyre has received none of these. For
example, on August 13, 2014, Mr. Eyre sent an email to Mann Realty’s Vice President, Robert
M. Mumma II, advising Mann Realty of Mr. Eyre’s intention to move to withdraw as counsel
unless $10,000 and adequate assurance of payment of the balance due was received within ten
days. Mr. Eyre did not receive payment or assurances of payment before filing the Motion to
Withdraw on August 29, 2014. On a September 4, 2014 conference call between the parties, Mr.
Mumma did not deny Mann Realty’s failure to pay Mr. Eyre’s bill.

Second, Mr. Eyre claims that he has not received information and cooperation from
Mann Realty necessary for effective representation and preparation for a hearing, and that the
attorney-client relationship has deteriorated to the point that continued representation has been
rendered unreasonably difficult. Mr. Eyre’s August 13, 2014 email to Mr. Mumma also
requested confirmation of Mann Realty’s intentions to comply with Notices to Attend served by
the Department on some of Mann Realty’s officers. Mr. Eyre did not receive a response to this
email prior to filing the Motion to Withdraw on August 29, 2014.

Under the Pennsylvania Rules of Professional Conduct, a lawyer may withdraw from

representing a client if:
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(1) withdrawal can be accomplished without material adverse
effect on the interests of the client;

(5) the client fails substantially to fulfill an obligation to the
lawyer regarding the lawyer’s services and has been given
reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;
(6) the representation will result in an unreasonable financial
burden on the lawyer or has been rendered unreasonably difficult
by the client; or
(7) other good cause for withdrawal exists.
Pa. R.P.C 1.16(b). In ruling on a motion to withdraw as counsel, the Board considers the
following factors: “the reasons why withdrawal is requested; any prejudice withdrawal may
cause to the litigants; delay in resolution of the case which would result from withdrawal; and the
effect of withdrawal on the efficient administration of justice.” 25 Pa. Code § 1021.23(b);
Manning v. DEP, 2013 EHB 845, 847.

We agree with Mr. Eyre’s reasons for requesting withdrawal. By failing to pay its bill,
Mann Realty has failed substantially to fulfill an obligation to Mr. Eyre regarding his services,
and the continued representation of Mann Realty will result in an unreasonable financial burden
on Mr. Eyre and his firm. Mann Realty was provided reasonable warning that Mr. Eyre would
withdraw unless Mann Realty’s obligations to Mr. Eyre were met.

While the financial burden is an important consideration, the more important
consideration for the Board in this appeal is Mr. Eyre’s second reason for requesting withdrawal.
We agree with Mr. Eyre that Mann Realty’s failure to provide information and cooperation
necessary for effective representation and preparation for a hearing has rendered Mr. Eyre’s

representation of Mann Realty unreasonably difficult. Mr. Eyre’s Motion to Withdraw set forth

a compelling argument to support withdrawal. In addition, during the September 4, 2014
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conference call, which included counsel and representatives of the parties, the Board heard
firsthand the difficulties between Mr. Eyre and the representative of his corporate client. Under
these circumstances, good cause for withdrawal exists.

Further, based on the Board’s orders canceling the upcoming hearing and providing
Mann Realty with a period of time to retain new counsel, the Board does not believe that the
withdrawal of Mr. Eyre will cause any prejudice to the litigants or will have a material adverse
effect on the interests of Mann Realty. In addition, if, for example, Mann Realty’s new attorney
prefers a legal strategy that differs from the approach taken by Mr. Eyre, that attorney may
request leave to amend certain documents filed on behalf of Mann Realty, such as its Notice of
Appeal or its pre-hearing memorandum. Also, while the withdrawal of Mr. Eyre will result in a
slight delay of the hearing, it is uncertain at this point in the proceedings whether the withdrawal
will delay resolution of the case as a whole. Finally, the withdrawal of Mr. Eyre will not impede
the efficient administration of justice. The relationship between Mann Realty and Mr. Eyre has
deteriorated to the point where requiring the two to continue their difficult relationship would
actually have a deleterious effect on the efficient administration of justice. By requiring Mann
Realty to retain new counsel, we are promoting the efficient administration of justice in this
matter.

For all of these reasons, we issued an order granting the Motion to Withdraw as Counsel

to Mann Realty Associates, Inc. A copy of that order is attached.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MANN REALTY ASSOCIATES, INC.

\ EHB Docket No. 2013-153-M
COMMONWEALTH OF PENNSYLVANIA, .
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 4t day of September, 2014, in consideration of a Motion of Robert B.
Eyre and Foehl & Eyre, P.C. to Withdraw as Counsel to Mann Realty Associates, Inc., filed on
August 29, 2014, as well as a conference call between the parties, it is hereby ordered that the
Motion to Withdraw as Counsel to Mann Realty Associates, Inc. is granted, and it is further
ordered that under 25 Pa. Code § 1021.21(b), which requires corporations to be represented by
an attorney of record admitted to practice before the Supreme Court of Pennsylvania, Mann

Realty Associates, Inc. shall retain new counsel and shall have counsel enter an appearance in

this matter by no later than October 6, 2014. An opinion in support of this order will follow.
ENVIRONMENTAL HEARING BOARD

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge '

DATED: September 4,2014

c: For the Commonwealth of PA, DEP:
Beth Liss Shuman, Esquire
Robert J. Schena, Esquire
Office of Chief Counsel — Southcentral Region
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For Appellant:

Mann Realty Associates, Inc.
614 North Front Street
Harrisburg, PA 17101

Robert B. Eyre, Esquire
FOEHL & EYRE, P.C.
27 East Front Street
Media, PA 19063
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and RANGE RESOURCES - : Issued: September 10, 2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
MOTION IN LIMINE TO EXCLUDE EXPERT TESTIMONY
REGARDING GRACE KISKADDEN’S WATER WELL AS BEING
HYDROLOGICALLY ISOLATED FROM THE YEAGER SITE

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

Where the partiés agreed to delay responding to expert discovery until the filing of expert
reports two and a half months before trial, claims of unfair surprise must be considered in the
light of what constitutes fair rebuttal. Additionally, where the Department can peint to evidence
‘of record in support of its expert conclusions and statements in its prehearing memorandum, we
find there is no unfair surprise to the Appellant.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activities by Range Resources — Appalachia, LLC (Range Resources) at its Yeager site did not

cause contamination to Mr. Kiskadden’s water well. A trial in this matter is set to begin before
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the Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue
through October 9, 2014.

Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
the Appellant’s Motion in Limine to exclude Expert Testimony Regarding Grace Kiskadden’s
Water Well as Being Hydrologically Isolated from the Yeager Site.

The Appellant resides on Banetown Road in Amwell Township, Washington County.
His residence is located on a portion of a larger tract of land owned by his mother, Grace
Kiskadden, who also has a residence on Banetown Road. Both the Appellant and his mother
have wells that service their residences.

The Appellant takes issue with the following statement made by the Department in its
prehearing memorandum: “Grace Kiskadden’s water supply is a water well that is
hydrologically isolated from the Yeager Site, within a reasonable degree of scientific certainty
based on the Department’s analyses.” (Department Prehearing Memorandum, p. 13) The
Appellant contends that neither of the expert reports filed by the Department contain any
mention of Grace Kiskadden’s water well, any conclusions or opinions regarding its hydrologic
connection to the Yeager site, or any underlying data to support a conclusion that the well is
hydrologically isolated from the Yeager site. It is the Appellant’s contention that the Department
makes this allegation for the first time in its prehearing memorandum. The Appellant also
asserts that there is no factual basis to support the Department’s conclusion since there is no

underlying data or testing. The Appellant claims that he would be unfairly prejudiced if any

such evidence were to be presented at trial. Finally, the Appellant argues that any testimony
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regarding whether there is a hydrologic connection between Grace Kiskadden’s water well and
the Yeager site would not help the Board to understand the evidence and would be speculative at
best.

The Department and Range Resources have filed responses in opposition to the
Appellant’s motion. The Department disputes the Appellant’s claim of unfair surprise and
argues that the Appellant has been on notice about the Department’s inquiry into the hydrology
and geology of the area surrounding both of the Kiskadden wells since 2012 when it prodﬁced
topographic and geologic maps, notes and reports in discovery. Most importantly, the
Department points out that neither the Appellant nor Range Resources served expert discovery
on the Department; nevertheless, the Department filed expert reports. (Department’s
Memorandum in Support of Response, p. 8, n. 2) The Department also points out that it deposed
Grace Kiskadden and asked her about her water quality and results of sampling done in October
2011 and that it answered written discovery requests pertaining to this subject.’

The Department also states that although it requested expert discovery from the Appellant
in March 2012, the Appellant requested to wait to respond to expert discovery until the filing of
expert reports, which was done on July 10, 2014 (discussed more below). The Department
contends that when it received the Appellant’s expert report on July 10 it was surprised to see
that the Appellant’s expert did not compare his water well to his mother’s water well located on
the same property and claimed that the Appellant’s well is down gradient southward from the
Yeager site. Based on the Appellant’s report, the Department stated in its prehearing
memorandum that the Appellant’s expert’s theory would “be rebutted by showing the similarities
of Mr. Kiskadden’s Water Supply to a water supply owned by Grace Kiskadden.” (Department

Prehearing Memorandum, p. 21) The Department also intends to rebut the Appellant’s expert’s

! The Department provides copies of the discovery responses as exhibits to its response.
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theory by demonstrating that Grace Kiskadden’s water supply is separated by a topographic
ridge from the Yeager site. (Id.)

Range Resources supports the Department’s position that testimony regarding a
hydrologic connection, or lack thereof, between Grace Kiskadden’s well and the Yeager site is
within the fair scope of the Department’s expert reports. Range Resources points to analyses of
samples taken from the Kiskadden wells and groundwater quality data as supporting the
Department’s position. Range Resources also argues that such testimony is relevant to the issue
of whether the Appellant’s water supply has been impacted by the oil and gas company’s
operations. |

We believe that this motion as well as many of the seventeen motions in limine (or
motions to strike) filed since the end of August stem from the agreement the parties entered into
with regard to how to conduct expert discovery in this matter. Generally, the Board’s Rules of
Practice and Procedure (Rules) provide for the exchange of expert discovery during the
discovery period that is set forth in the first order issued in an appeal, Prehearing Ordér No. 1. 25
Pa. Code § 1021.101(a). The discovery schedule is often extended, often more than once,
particularly so whenever complex issues are involved, such as those in the present appeal. The
Board’s Rules ensure that the parties have adequate time for conducting expert discovery and for
any necessary supplementation to that discovery so as to avoid any unfair surprise or prejudice to
a party at trial.

However, in this case, the Appellant and Range Resources agreed to forego answering
expert interrogatories during the course of discovery. Instead, they agreed the parties should

produce expert reports and/or answers to expert discovery simultaneously on July 10, 2014, two
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and half months prior to the start of trial.> The Board adopted the parties’ agreement in
numerous orders entered at the request of the parties. Now, many of the motions that have been
filed claim unfair surprise at the information contained (or not contained) in the expert reports.
Had expert discovery been conducted earlier in this proceeding, we believe that many of these
motions could have been avoided. By agreeing to delay answering expert discovery until the
exchange of expert reports at the eleventh hour, it is not surprising that we are now faced with a
flurry of motions seeking to limit many of the issues raised in the expert reports or prehearing
memoranda. Where information is not requested through expert discovery, it is not surprising
that such information may show up for the first time in a party’s prehearing memorandum.

At this stage of the proceeding, it is difficult to draw the line between what constitutes
unfair surprise and fair rebuttal. Had many of the expert conclusions and theories and factual
assertions been proposed earlier in the proceeding during discovery, what now looks like unfair
surprise could have been addressed in a timely manner. The parties’ agreement to delay the
production of expert discovery should not be used to prohibit what would otherwise be fair
rebuttal.

That being said, we find that the Department properly complied with prehearing
procedures with respect to the issues it has raised regarding Grace Kiskadden’s water well. Ms.
Kiskadden was deposed and was asked questions regarding her water well and location, and the
Department appears to have been ready and willing to respond to expert discovery on this issue
had it been served with any. We find no unfair surprise or prejudice to the Appellant on this

issue. Accordingly, we enter the following order:

2 The Board’s rules allow for an expert report to be substituted for answers to expert interrogatories. 25
Pa. Code § 1021.101(a)(2). However, the rules contemplate that this exchange will take place earlier than
2 Y2 months prior to the start of trial.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER
AND NOW, this 10" day of September, 2014, it is hereby ORDERED that the Motion in
Limine to Exclude Expert Testimony Regarding Grace Kiskadden’s Water Well as Being

Hydrologically Isolated from the Yeager Site is denied.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 10, 2014

c: DEP, General Law Division:
Attention: April Hain
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region
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For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I, Southpointe
Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire
Bruce E. Rende, Esquire
Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP

BNY Mellon Center
500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and RANGE RESOURCES - : Issued: September 11, 2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON MOTION IN LIMINE
TO EXCLUDE EXPERT TESTIMONY OF JOHN STOLTZ

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

Where there is insufficient evidence to determine at this time whether the testimony of a
fact witness listed in the Permittee’s prehearing memorandum is relevant, it is premature to grant
the Appellant’s motion to exclude his testimony. The Board will rule on this issue at trial if the
witness is called to testify. Because this individual was listed as a fact witness, any testimony he
may be permitted to provide cannot consist of expert testimony.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activities by Range Resources — Appalachia, LL.C (Range Resources) at its Yeager site did not
cause contamination to Mr. Kiskadden’s water well. A trial in this matter is set to begin before
the Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue

through October 9, 2014.
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Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
the Appellant’s Motion to Exclude the Testimony of John Stoltz. Range filed a response on
September 10, 2014, opposing the motion. The Department submitted a letter on September 8,
2014, advising the Board that it would not be filing a response to the motion.

Range Resources identified Professor John Stoltz as a fact witness in its prehearing
memorandum. It is the Appellant’s contention that Professor Stoltz’s testimony would be
irrelevant and lack probative value and should therefore be excluded. In his motion, the
Appellant asserts that Professor Stoltz has never performed any inspections of the Appellant’s
property or any testing of the Appellant’s water, nor did he have any involvement in the
Department’s decision in this appeal. The Appellant references corresponding litigation before
the Washington County Court of Common Pleas, Haney et al. v. Range Resources, et al., and
states that Professor Stoltz’s deposition was taken in connection with that litigation. According
to the Appellant, Professor Stoltz, with the assistance of students, undertook limited testing of
the water of some of the Appellant’s neighbors. The Appellant argues that any testimony in
connection with his water testing requires expert testimony and Professor Stoltz was not
identified as an expert. On the other hand, the Appellant argues, if Range Resources simply
intends to offer Professor Stoltz to provide fact testimony, his testimony will be of little
probative value.

In response, Range Resources asserts that it intends to introduce the testimony of
Professor Stoltz for the narrow purpose of rebutting any evidence offered by the Appellant

regarding contamination of his neighbors’ water supplies and does not intend to call him as an
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expert witness. Range Resources states that if it is necessary to call Professor Stoltz for rebuttal,
he will be simply asked to provide factual testimony that he took samples of Mr. Kiskadden’s
neighbors’ waters supplies and the constituents that were or were not detected in the samples.
Range Resources points out that the Appellant provides no citations in support of the factual
assertions made about Professor Stoltz in his motion and that it is prepared to provide a proffer
as to his testimony if he is called to testify.

Under Pa. R.E. 401, evidence is relevant if:

€)] It has any tendency to make a fact more or less probable
than it would be without the evidence; and

(b) The fact is of consequence in determining the action.
Evidénce may be excluded where its limited probative value is outweighed by one of the
following factors: unfair prejudice, confusion of issues, misleading the jury, undue delay, waste
of time or needless presentation of cumulative evidence. Pa. R.E. 403.

Here, we have insufficient information as to the exact nature of Professor Stoltz’s
testimony. We agree with Range Resources that it is premature to rule on the relevance or
admissibility of Professor Stoltz’s testimony at this time. If Range Resources decides to offer
Professor Stoltz’s testimony at trial, the Appellant can raise an objection at that time and we will
order Range to provide a proffer as to the scope of Professor Stoltz’s testimony. We agree with
the Appellant, however, that Professor Stoltz’s testimony cannot consist of expert opinion. For
example, if he is permitted to testify, he may testify that he conducted water sampling and the
constituents, if any, that were found to be present in the samples, but he is not permitted to

provide expert testimony thereon.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN
v.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER

AND NOW, this 11™ day of September, 2014, it is herecby ORDERED that the Motion in

Limine to Exclude Testimony of John Stoltz is denied.

ENVIRONMENTAL HEARING BOARD

EHB Docket No. 2011-149-R

s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 11,2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
Smith Butz LLC

125 Technology Drive, Suite 202
Canonsburg, PA 15317
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For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES - : Issued: September 11,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
APPELLANT’S MOTION TO STRIKE THE DEPARTMENT’S AND RANGE’S
CONCLUSIONS AND DETERMINATIONS REGARDING THE ORIGIN
OF METHANE IN APPELLANT’S WATER
By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Department and Permittee will not be precluded from presenting testimony and
evidence regarding the origin of methane in the Appellant’s water supply where the letter upon
which the Appellant bases its motion does not appear to apply to the testing upon which the
Department relied in reaching its conclusions with regard to the Appellant’s water supply. We
disagree with the Permittee that it was under no obligation to supplement its discovery responses
and we find that the Permittee’s production of the letter in question was untimely. However,
because the letter does not apply to the isotopic testing upon which the Department relied in

reaching its conclusions, we find no basis for precluding the Department or Range Resources

from presenting testimony on this issue.
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OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activitie.s by Range Resources — Appalachia, LLC (Range Resources or Range) at its Yeager site
did not cause contamination in Mr. Kiskadden’s water supply. A trial in this matter is set to
begin before the Pennsylvania Environmental Hearing Board (Board) on September 23, 2014
and continue through October 9, 2014.

Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
the Appellant’s Motion to Strike the Department’s and Range Resources’ Conclusions and
Determinations Regarding the Origin of Methane in Mr. Kiskadden’s Water Including All
Evidence, Testimony and Expert Opinion Regarding the Same.

The Appellant’s motion centers on a letter that was included in a supplemental discovery
production served by Range Resources on August 25, 2014. With limited exceptions, discovery
in this matter closed approximately a year ago. According to the Appellant, the supplemental
production served by Range Resources consists of over 5,000 pages of documents, including a
letter from GeoMark, a company that performed isotopic testing on behalf of Range. The letter
i; dated May 28, 2014 and states solely as follows:

Reviewing the data for the Kiskadden Well Water sample, at best,
the gas composition should be used as an estimation and not relied
upon. There was almost no headspace in the bottle, and the
composition of the gas is nearly all air with almost negligible

concentrations of hydrocarbons.

(Exhibit 4 to Appellant’s Motion)

611



The Appellant attaches to his motion a copy of the Department’s letter that found that the
Appellant’s water had not been polluted by Range’s gas well activities and which gave rise to
this appeal (the Department’s determination letter). That letter states in relevant part as follows:

The methane gas in your water well was clearly identified through
isotopic analysis to be drift gas, not natural gas that would be
coming from a gas well. Drift gas is produced by the
bacteriological conversion of carbon dioxide into methane, a well-
documented occurrence in southwestern Pennsylvania and across
the country. Isotopic analysis is a definitive test for identifying the
source of underground gas, and there can be little doubt that the
methane in your water well is not coming from the Yeager gas well
or any other natural gas source. '

(Exhibit 3 to Appellant’s Motion) (emphasis in original)

Finally, the Appellant attaches copies of discovery requests in which he requested
information regarding testing and isotopic analyses with regard to methane. (Exhibit 1 to
Appellant’s Motion, Interrogatories 9-13)

The Appellant asserts that the Department relied on the GeoMark testing to determine the
nature of the methane found in the Appellant’s water supply. The Appellant argues as follows:

Because Range withheld this letter indicating the seminal piece of
evidence that [the] Department relied on, the GeoMark isotopic
testing of Mr. Kiskadden’s water, was not reliable, the
Department’s determination based upon that test must now be
stricken from this case. Laboratory analysis, documentation and
information regarding the isotopic methane testing performed by
GeoMark was previously requested by the Appellant during
discovery. However, it was never provided to the Appellant, or
assumedly the Department, until the eve of the hearing. In its
determination, the Department has explained that it solely and
exclusively relied upon the GeoMark testing to “conclusively”
determine the origin of the methane in Mr. Kiskadden’s well.
Now, because this testing is seemingly unreliable, as specifically
explained by the company that performed the testing, it must be
stricken from this appeal. Likewise, because the Department relied
upon the GeoMark testing and performed no independent isotopic
analysis work regarding the source of methane, any determination
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made by the Department regarding the methane and its origin must
be stricken from this case.

(Appellant’s Memorandum of Law in Support of Motion, p. 2-3)

The Department and Range Resources have filed responses in opposition to the motion.
In its response, the Department asserts that while the GeoMark letter states that the
compositional gas analysis may not be reliable, the isotopic analysis remains valid and, therefore,
there is no basis for striking it or evidence or testimony relying upon it. The Department also
asserts that isotopic analysis of the Appellant’s water well conducted in March 2012 by the
federal Environmental Protection Agency (EPA) shows nearly identical results to those of
GeoMark. (Exhibit A to Department’s Response) The Department argues that the EPA test
results may be offered as evidence to support the Department’s conclusions regarding the
methane gas in the Appellant’s water well since proceedings before the Environmental Hearing
Board are de novo.

Range Resources also asserts that the isotopic analysis is separate and independent from
the gas composition analysis and any unreliability concerning the gas composition analysis does
not affect the isotopic analysis. Range Resources argues that because the Department did not
rely on the gas composition analysis to support its determination regarding the methane found in
the Appellant’s water well, there is no basis for striking its determination.

Additionally, Range Resources disputes the Appellant’s claim that its production of the
May 28 GeoMark letter was untimely. Range Resources contends that it had no duty to
supplement its earlier discovery responses with the May 28, 2014 letter and points to

Pennsylvania Rule of Civil Procedure 4007.4 which states in relevant part as follows:
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Rule 4007.4. Supplementing Responses
A party or an expert witness who has responded to a request for
discovery with a response that was complete when made is under no
duty to supplement the response to include information thereafter
acquired, except as follows:

(1) A party is under a duty seasonably to supplement the response with
respect to any question directly addressed to the identity and
location of persons having knowledge of discoverable matters and
the identity of each person expected to be called as an expert
witness at trial. . .

(2) A party or an expert witness is under a duty seasonably to amend a
prior response if he or she obtains information upon the basis of
which he or she knows that

(a) the response was incorrect when made, or

(b) the response though correct when made is no longer true.

Pa. R.C.P. 4007.4

Range Resources argues that its responses to the Appellant’s discovery requests were
complete when they were made and the exceptions set forth in Rule 4007.4 do not apply here.
Range Resources also contends that even if it were under a duty to supplement, none of the
Appellant’s discovery requests encompass the May 28, 2014 letter.

We disagree with Range Resources that it had no duty to supplement its earlier discovery
responses with the May 28, 2014 letter. Range Resources itself admits that the Appellant asked
for “testing/analyses performed by Geomark” in its August 24, 2012 discovery request. This
would seem to encompass the gas composition analysis and where such analysis is later found to
be unreliable by the very company that performed the analysis, we believe Range Resources was

under a duty to supplement its previous discovery responses to the Appellant under Pa. R.C.P.

4007.4(2).
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However, because this late-produced information does not relate to the isotopic analysis
on which the Department and Range Resources contend the Department’s determination letter
was based, we find no basis for striking the Department’s findings regarding the methane in the
Appellant’s water supply or for preventing the Department and Range Resources from
introducing evidence regarding that part of the GeoMark testing that was not found to be
unreliable.

Additionally, proceedings before the Environmental Hearing Board are de novo. We
fully consider the case anew and are not bound by prior decisions of the Department. Smedley v.
DEP, 2001 EHB 131; O'Reilly v. DEP, 2001 EHB 19. As stated in Smedley, “Rather than
deferring in any way to findings of fact made by the Department, the Board makes its own
factual findings, findings based solely on the evidence of record in the case before it.” 2001
EHB 156 (citing Westinghouse Electric Corporation v. DEP, 1999 EHB 98, 120 n. 19).

This means that the Board can consider evidence that was not before the Department
when it made its determination and also disregard evidence that it does not find to be credible.
Therefore, even if the Appellant can demonstrate that the Department relied in part on testing
that was subsequently found to be unreliable, we still must decide the case anew. This is simply
one piece of evidence that the Board will consider in determining whether to uphold or overturn

the Department’s action.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER
AND NOW, this 1t day of September, 2014, it is hereby ORDERED that the
Appellant’s Motion to Strike the Department’s and Range Resources’ Conclusions and
Determinations Regarding the Origin of Methane in Mr. Kiskadden’s Water Including All

Evidence, Testimony and Expert Opinion Regarding the Same is denied.
ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 11,2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region
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For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I, Southpointe
Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES - : Issued: September 12,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON MOTION

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

Where it appears that the Permittee’s dispute is with the conclusions reached by the
Appellant’s experts and not their methodology, we decline to grant the Permittee’s motion to
limit the testimony of the Appellant’s experts pursuant to the Frye standard. We find that it
would be more helpful to resolve this issue based on testimony presented at trial than in the

context of a motion in limine.

OPINION
This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activities by Range Resources — Appalachia, LL.C (Range Resources) at its Yeager site did not
cause contamination to Mr. Kiskadden’s water well. A trial in this matter is set to begin before
the Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue

through October 9, 2014.
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Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
Range Resources’ Motion to Exclude Expert Testimony Based on Methodologies Lacking
General Acceptance in the Scientific Community. The Appellant filed a response opposing the
motion on September 10, 2014. The Department submitted a letter on September 8, 2014 stating
that it did not intend to file a response to the motion.

In its motion, Range Resources asks the Board to limit the testimony of the Appellant’s
two experts, Mr. Paul Rubin and Dr. Michael Sommer, on the basis that their testimony does not
meet the standard established in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), for
admission of expert testimony. It is Range Resources’ contention that Mr. Rubin and Dr.
Sommer “offer several opinions that are supported by neither fact-based scientific evidence nor
any generally accepted methodology.” (Range Resources’ Memorandum in Support of Motion,
p. 1)

When determining whether expert testimony may be offered on a particular scientific
subject, Pennsylvania courts have adopted the standard set forth in Frye, supra. Grady v. Frito- |
Lay, Inc., 839 A.2d 1038 (Pa. 2003); Commonwealth v. Dengler, 890 A.2d 372, 381 (Pa. 2005);
Comment to Pa. R.E. 702. Under Frye, “novel scientific evidence is admissible if the
methodology that underlies the evidence has general acceptance in the relevant scientific
community.” Grady, supra at 1044-45 (citing Commonwealth v. Blasioli, 713 A.2d 1117, 1119
(Pa. 1998). The requirement of general acceptance in the scientific community assures that those

most qualified to assess the general validity of a scientific method will have the determinative
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voice Commonwealth v. Topa, 369 A.2d 1277, 1282 (Pa. 1977) (quoting United States v.
Addison, 498 F.2d 741, 744 (D.C. Cir. 1974).

As further explained by the Board in Pine Creek Valley Watershed Assn. v. DEP et al.,
2011 EHB 761 (Adjudication issued November 10, 2011) (“Pine Creek Valley Watershed
Adjudication”), “The Frye standard provides that an expert opinion based on a scientific
technique is only admissible if the technique as well as its application to the particular situation
at hand are generally accepted as reliable in the relevant scientific community.” Id. at 777 (citing
Grady, 839 A.2d at 1044, 1047, Dennis Groce v. DEP, 2006 EHB 856, 927, aff’d, 921 A.2d 567
(Pa. Cmwlth. 2007). It is important to keep in mind that it is the methodology that must be
generally accepted in the field, not necessarily the expert’s conclusions. Grady, 839 A.2d at
1045; Pine Creek Valley Watershed Assn. v. DEP et al., 2011 EHB 90 (Opinion and Order on
Motion to Exclude Expert Testimony issued February 15, 2011) (“Pine Creek Valley Watershed
Opinion”).

The Appellant disputes Range Resources’ motion and argues that, while Range may not
like the conclusions reached by the Appellant’s experts, the methodology utilized by both Mr.
Rubin and Dr. Sommer is straightforward and generally accepted in the scientific community. It
is the Appellant’s contention that Range Resources’ experts utilized many of the same processes
and reviewed the same information to arrive at their conclusions as did the Appellant’s experts;
they simply arrived at different conclusions. Finally, the Appellant asserts that Range Resources’
motion should not be considered because much of it is based on the statements of experts that the
Appellant has sought to exclude as untimely since they were not produced until after the expert

report deadline.
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As noted in the Pine Creek Valley Watershed Opinion, “[t]here is a fine line between
methodology and conclusions.” 2011 EHB at 93. However, in examining the motion in limine,
we must agree with the Appellant that Range Resources’ dispute is primarily with the
conclusions reached by the Appellant’s experts, not with the methodologies they utilized to reach
their conclusions. For example, Range Resources argues that Mr. Rubin does not offer any
reliable methodology or scientific evidence in support of his opinion that the Appellant’s water is
polluted by anything other than the natural geology in the area. However, a review of Range
Resources’ argument reveals that Range takes issue with Mr. Rubin’s conclusions regarding the
Appellant’s water supply, rather than any specific methodology. Likewise, Range Resources
attacks what it calls Mr. Rubin’s “mix of contaminants” theory. Again, this is an attack on his
conclusions, not the method used to reach his conclusions. Range Resources also disputes Mr.
Rubin’s conclusions regarding the vertical migration of drilling fluids from the Yeager site to the
Appellant’s water well. We find this to be more appropriately addressed through cross-
examination and not as a Frye challenge.

Range Resources also challenges thé opinions of Dr. Sommer as being speculative and
not based on generally accepted science. In particular, Range Resources focuses on what is
termed Dr. Sommer’s “fractionator” theory regarding the type of methane found in the
Appellant’s well. Range’s rebuttal witness, Dr. Stout,' describes Dr. Sommer’s theory as “novel
and, not only unaccepted, but unrecognized by the scientific community studying and publishing
on the source(s) of methane in groundwater.” (Range Resources’ Memorandum in Support of
Motion, p. 27) (emphasis in origi.nal) Again, Range Resources’ dispute seems to be with the

theory itself, not the methodology used by Dr. Sommer to reach it. The Appellant goes to great

' The Appellant has filed a motion to exclude any testimony by Dr. Stout and certain other expert
witnesses that were identified by Range Resources after the deadline for filing expert reports.
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lengths in his responsive memorandum to explain the methodologies used by both Mr. Rubin and
Dr. Sommer that he contends are not only accepted in the scientific community but utilized by
Range Resources’ own experts. Indeed, the Appellant argues that Range Resources’ motion
merely advances its experts’ theory of the case and the conclusions reached by them, rather than
the methodologies utilized to reach the differing results.

Finally, Range Resources points to certain studies that were relied upon by Dr. Sommer
that it contends were unreliable. The Appellant counters that some of those very studies were
relied upon by Range Resources and its experts so it cannot now make the claim they are
unreliable. As for an EPA study that Range Resources says cannot be relied upon because it
never moved beyond the draft stage, the Appellant counters that it does not mean the data in the
study was unreliable and that Range Resources ignores the political reasons for not moving
forward to finalize the study.

In addressing a similar motion to exclude testimony, Judge Labuskes explained the
difficulty of applying a Frye analysis simply based on arguments presented in a motion and
response:

In a way, resolving a Frye dispute itself requires expert opinion.
The experts need to tell us whether a method is generally accepted
in their field. There is certainly no prohibition against the expert
who is proposing the use of allegedly novel methods testifying that
the methods are generally accepted. Opposing experts may of
course disagree. We evaluate the credibility of the testimony just
like any other expert testimony, and a meaningful evaluation of
credibility is difficult without taking live testimony. Thus, where
there are conflicting expert views, this is simply another version of
a battle of the experts. . . .While we do not wish to entirely rule out
the possibility of a Frye motion in /imine being an appropriate
vehicle for resolving the question in an EHB appeal, we suspect
that resolving such questions at the hearing itself will almost

always be the better approach.

Pine Creek Valley Watershed Opinion, 2011 EHB at 93-94.
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The Frye test is designed to ensure that opinions based upon unaccepted science are not
presented to impressionable jurors. Blum v. Merrell Dow Pharm., Inc., 705 A.2d 1314, 1317
(Pa.Super. 1997), aff'd, 764 A.2d 1 (Pa. 2000). However, the Board “operates in a nonjury
setting. We deal with scientific theories every day.” Pine Creek Valley Watershed Adjudication,
2011 EHB at 778-79. The judges of the Environmental Hearing Board have a level of expertise
far above that of the average jury and can more easily determine how much credibility should be
given to expert testimony presented at trial. Of course, where opinions are founded upon
scientific theories that amount to “junk science” it wastes precious time at trial and does not aid
us in our adjudication of a matter. “Therefore, although we may be less inclined than a judge
presiding over a jury trial to exclude expert opinion altogether, we will nevertheless consider the
degree of acceptance of the underlying science in deciding how much weight to accord an
opinion.” Id. at 779.

There is no question that there is a great deal of dispute among the parties’ experts, and
we find that it would be helpful to hear testimony in determining which witnesses we find more
credible. As stated in Pine Creek Valley Watershed, “[w]e see no merit in attempting to resolve

this dispute in advance of the hearing.” Pine Creek Valley Watershed Opinion, 2011 EHB at 95.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER
AND NOW, this 12% day of September, 2014, it is hereby ORDERED that Range
Resources’ Motion to Exclude Expert Testimony Based on Methodologies Lacking General

Acceptance in the Scientific Community is denied.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 12,2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region
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For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
Smith Butz LL.C

125 Technology Drive, Suite 202
Bailey Center I, Southpointe
Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire
Bruce E. Rende, Esquire
Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP

BNY Mellon Center
500 Grant Street, 23rd Floor
Pittsburgh, PA 15219

625



- A -

COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: September 12,2014
PROTECTION and RANGE RESOURCES -

APPALACHIA, LLC, Permittee

OPINION AND ORDER ON APPELLANT’S MOTION TO STRIKE
EXPERT REPORTS AND EXPERT REBUTTAL REPORTS

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Pennsylvania Environmental Hearing Board grants a Motion in Limine to strike three
expert reports filed late and without permission. The Board finds that allowing the three new
experts to testify at the trial would cause severe prejudice to the Appellant.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (Mr. Kiskadden or the
Appellant) from a determination of the Pennsylvania Department of Environmental Protection
(the Department) that gas well related activities by Range Resources-Appalachia, LLC (Range
Resources, Range, or the Permittee) at its Yeager site in Washington County did not cause
contamination to Mr. Kiskadden’s water well. A trial in this matter is scheduled to begin before
the Pennsylvania Environmental Hearing Board (the Board) in Pittsburgh on September 23, 2014

and continue through October 9, 2014.
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Numerous motions have been filed in this matter, including seventeen motions recently
filed by Mr. Kiskadden and Range Resources seeking to limit or exclude the presentation of
certain evidence and testimony at trial. Presently before the Board is the Appellant’s Motion to
Strike Expert Report and Expert Rebuttal Reports and for Expedited Consideration Thereof
(Motion to Strike or Motion to Strike Expert Reports) which was filed on August 28, 2014. On
September 3, 2014 Range Resources filed a timely Response and supporting brief opposing the
Motion to Strike. The Department opposes the relief requested by Appellant.

Neither the experts nor their reports were disclosed to the Appellant until they were filed
in contravention of the Board’s Third Amended Pre-hearing Order No. 2 (the Order) which was
issued after a pre-hearing Conference with all Counsel. The reports were filed approximately
one month before trial and six weeks after the deadline for the filing of expert reports.

The Order, issued after consultation with Counsel, was at least the sixth such Order, all
jointly requested by Counsel, scheduling the filing or exchange of expert reports. The Order
required all expert reports to be filed on July 10, 2014. The Board had advised Counsel in both
an Order issued on May 5, 2014 and at the prehearing Conference that because the hearing had
already been postponed four times the trial dates would not be changed absent exigent
circumstances.

According to a filing by the Pennsylvania Department of Environmental Protection on
July 10, 2014 the parties voluntarily postponed over a period of many months the identification
of the Appellant’s and Permittee’s experts and the exchange of expert reports. In fact, the parties
agreed that all expert reports would be filed on July 10, 2014. Just prior to the filing of the

parties’ expert reports, on July 10, 2014 the Board denied a Motion to Stay Prehearing deadlines
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filed by Appellant thus emphasizing to the parties and Counsel the necessity to timely file their
expert reports as set forth in the Order. On July 10, 2014 all parties filed experf reports.

On August 11, 2014, Appellant, in conformance with our Order, filed his Pre-hearing
Memorandum. On August 22, 2014 and August 24, 2014 Permittee, without seeking Board
permission for the late filing as required by our Order (“Any request for ...extending any filing
deadline must be made as a formal motion...., Paragraph 7), filed three new expert reports from
three new experts. These reports were extensive, detailed, and responsive to the expert reports
filed by the Appellant on July 10, 2014.

Appellant claims he is severely prejudiced in trying to respond to this avalanche of new
and complex expert testimony filed in flagrant disregard of our Order. We agree.

Earlier this week we denied Appellant’s Motion in Limine attempting to preclude the
Department from raising issues regarding Grace Kiskadden’s water well. We found no unfair
surprise or prejudice to the Appellant based on the discovery which had taken place on these
issues. See Kiskadden v. Commonwealth of Pennsylvania, Department of Environmental
Protection and Range Resources-Appalachia, LLC, Slip Opinion and Order issued on September
10, 2014, at page 5. In contrast, we have no difficulty here in holding that such a course of
action constitutes not only unfair surprise and prejudice to the Appellant, but also a textbook case
of “trial by ambush.” We find manifest prejudice to Mr. Kiskadden inherent in the last-minute
filing of these extensive expert reports.

Our Order required all expert reports to be filed on July 10, 2014. We have previously
rejected attempts to skirt prehearing disclosure requirements by Parties couching expert reports
as “rebuttal” or “merely responsive.” Proper rebuttal testimony is not testimony which the

Permittee should have brought forward in his case in chief. Higgins v. Commonwealth of
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Pennsylvania, Department of Environmental Protection and Eighty-Four Mining Company,
2007 EHB 230,233.  To allow such sophistry would be to excuse parties from having to timely
identify experts and produce their reports. Township of Paradise and Lake Swifiwater Club v.
Commonwealth of Pennsylvania, Department of Environmental Protection and Aventis Pasteur,
Inc., 2002 EHB 68, 71. If expert discovery has been directed to a party, then the party must
provide the information required by the Pennsylvania Rules of Civil Procedure and this Board’s
Orders and case law. Pa. R. Civ. Proc. 4003.5; 25 Pa. Code Section 1021.102(a); McGinnis v.
Commonwealth of Pennsylvania, Department of Environmental Protection, 2010 EHB 489, 493-
494; Warren County Quality of Life Coalition v. Commonwealth of Pennsylvania, Department of
Environmental Protection, 2004 EHB 423, 424; and Pennsylvania Trout v. Commonwealth of
Pennsylvania, 2003 EHB 652, 657. In Borough of Edinboro v. Commonwealth of Pennsylvania,
Department of Environmental Protection, 2003 EHB 725, 772 the Board in a unanimous
Adjudication announced bright-line rules regarding expert witnesses, requiring that they be fully
identified and provide timely expert reports.

Here, expert discovery was directed to both the Permittee and Appellant. They both
agreed, as did the Department, that this information would be identified and produced at the
same time. That time, although extended numerous times, was finally mutually agreed to as July
10, 2014 and memorialized in the Board’s Order of May 9, 2014.

At the prehearing Conference on May 7, 2014, Counsel could have requested the
opportunity to file Responsive Expert Reports and the Board would have granted such a request.
There was plenty of time at that point to allow such filings. We would have worked with
Counsel to craft an Order in this regard. Indeed, even after the filing of expert reports on July

10, 2014, a Motion promptly filed requesting permission to file responsive expert reports could
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have been filed in accordance with Paragraph 7 of our May 9, 2014 Order and our Rules of
Practice and Procedure. Of course, there is no guarantee the Board would have granted such a
Motion but the positions of all parties would have been carefully considered and weighed by the
Board in deciding the Motion. Because we would have had more time we would have had more
| options. Indeed, we have sometimes granted such motions if there is adequate time remaining in
the prehearing schedule and each party’s due process rights are protected. See Groce v.
Commonwealth of Pennsylvania, Department of Environmental Protection and Wellington
Development-WDYT, LLC, 2006 EHB 322, 324-325.

Thus, although we may or may not have permitted a reasonable extension of the July 10,
2014 expert report filing deadline, by proceeding unilaterally and in direct violation of our Order,
Range Resources has left us with little choice but to grant Appellant’s Motion to Strike Expert
Reports. Our options, because of Range’s election not to seek our help, are extremely limited at
this point. Postponing the trial under these circumstances is also not an option. It has been
postponed four times already and further delay is not warranted. Commonwealth of
Pennsylvania, Department of Environmental Protection v. Angino, 2006 EHB 278, 286. There is
simply not enough time to prevent a “trial by ambush” if we do not exclude these late filed
expert reports. Although the Board dislikes precluding testimony, especially expert testimony,
we have no hesitancy in doing so here.

The uniform and fair enforcement of the deadlines in our Orders, especially those where
Counsel were closely consulted and involved as they were here, helps to ensure that the parties
and their Counsel can adequately prepare for the hearing without having to address new
information raised in contravention of such Orders and our Rules. Counsel for Mr. Kiskadden,

rather than focusing on trial preparation, had to file a detailed Motion to Strike and supporting
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Memorandum of Law and then wait until today to obtain our ruling. This alone is prejudicial. It
is also outrageous. Parties and their Counsel should not have to scurry around in the final weeks
before trial trying to address new reports and testimony where such information was literally‘
sprung on them at the eleventh hour in a case that is nearly three years old. To allow this type of
information to be filed in contravention of our Orders would be to sanction trial by ambush and
make a mockery of our proceedings.

We will issue an appropriate Order consistent with our Opinion.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER

AND NOW, this 12" day of September, 2014, following review of Appellant’s Motion to
Strike Range Resources’ Expert Report and Rebuttal Expert Reports and For Expedited
Consideration Thereof (Motion to Strike Expert Reports) and the Responses, it is ordered as
follows:
1) Appellant’s Motion to Strike Expert Reports is granted.
2) The expert reports identified in the Motion to Strike Expert Reports may not be
introduced at the trial of this case.
3) Tarek Saba, Ph.D., Samuel A. Flewelling, Ph.D., and Scott A. Stout, Ph.D., P.G. may
not be called as expert witnesses at the trial of this case as they were neither identified
nor were their expert reports filed in conformance with the Board’s Order of May 9,

2014.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman
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DATED: September 12,2014

C:

DEP, General Law Division:
Attention: April Hain
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel - Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I

Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John K. Gisleson, Esquire
MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKIUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23" Floor

Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

v. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: September 15,2014
PROTECTION and RANGE RESOURCES -

APPALACHIA, LLC, Permittee

OPINION AND ORDER ON
APPELLANT’S MOTION IN LIMINE
TO EXCLUDE EVIDENCE OF CRIMINAL RECORD

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis

Without additional information regarding the contents of a criminal record, the Board is
unable, at this time, to make a determination of admissibility under Rule 609 of the Pennsylvania
Rules of Evidence. A determination on the relevancy and admissibility of the criminal record
will be made by the Board prior to trial.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activities by Range Resources — Appalachia, LLC (Range Resources) at its Yeager site did not
cause contamination to Mr. Kiskadden’s water well. A trial in this matter is set to begin before
the Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue

through October 9, 2014.
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Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board _is
Appellant’s Motion in Limine to Exclude Evidence of Criminal Record (Motion) filed on
September 3, 2014. The Department and Range oppose the Motion and filed responses in
opposition on September 5, 2014 and September 9, 2014, respectively. Both the Department and
Range characterize the Motion as premature, and it is Range’s contention that the Appellant
failed to offer any factual basis in support of the inadmissibility of the record.

A motion in limine is the “proper and even encouraged vehicle for addressing evidentiary
matters in advance of the hearing.” M & M Stone Co. v. Department of Environmental Protection
and Telford Borough Authority, Intervenor, 2009 EHB 213, 221; Angela Cres Trust v
Department of Environmental Protection, 2007 EHB 595, 596; Dauphin Meadows v.
Department of Environmental Protection, 2002 EHB 235, 237. The purpose of a motion in
limine is to provide the trial court an opportunity to consider potentially prejudicial and harmful
evidence and preclude such evidence before it is referenced or offered at trial. See,
Commonwealth of Pennsylvania v. Johnny Padilla, Jr., 207 Pa. Super. 130, 923 A.2d 1189, 1194
(Pa. Super. 2007).

Appellant first asserts in his Motion that his criminal record is irrelevant to this appeal.
Relevant evidence is defined as “evidence having any tendency to make the existence of any fact
that is of consequence to the determination of the action more probable or less probable than it
would be without the evidence.” Pa. R.E. 401. Solely relevant evidence is admissible and
irrelevant evidence must be excluded. Pa. R. E. 402. The Appellant contends that any prior

criminal acts have no bearing on whether or not his water supply was contaminated by Range’s
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drilling activities or whether the Department acted lawfully and reasonably in making that
determination. As such, the Appellant asserts that the evidence of those acts is irrelevant and
thus, should be excluded.

The Appellant next argues that should the Board find the evidence of the criminal record
to be relevant, the evidence should still be excluded on the grounds that its probative value is
outweighed by its prejudicial effect. Rule 403 of the Pennsylvania Rules of Evidence states,
“la]lthough relevant, evidence may be excluded if its probative value is outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations
of undue delay, waste of time or needless presentation of cumulative evidence, Pa. R.E. 403.
Prejudice has been defined by the court as evidence with “an undue tendency to suggest decision
on an improper basis.” Whistler Sportswear, Inc. v. Rullo, 433 A.2d 40, 47 (Pa.Super. 1981). It
is the Appellant’s contention that not only does the prejudice of the evidence severely outweigh
its probative value, but the introduction of that evidence will also lead to confusion of the issues,
undue delay and waste of time.

The Appellant further asserts that his criminal record cannot be used for impeachment
purposes under either Rule 404 or Rule 609 of the Pennsylvania Rules of Evidence. Under Rule
404, prior crimes are inadmissible to prove a person’s character in order to show that on a
particular occasion, the person acted in accordance with his character. Pa. R.E. 404. The
Appellant goes on to address Rule 609, which is an exception to Rule 404. Under Rule 609,
evidence of a prior conviction may be used to impeach the credibility of a witness if the prior
conviction involved a crime of “dishonesty or false statement.” Pa. R.E. 609. The Appellant
asserts that his record does not contain convictions for any crimes involving dishonesty or false

statement and in any case, the convictions all occurred more than ten years ago.
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Range, in its response in opposition to the Motion, takes issue with both the impeachment
and relevancy arguments made by the Appellant. Range contends that a reasonable
determination cannot be made on the admissibility of Appellant’s criminal record for
impeachment purposes without further information as to the nature of the criminal convictions
and the time period during which they occurred. The Department makes a similar argument,
stating “[a]t this point the Department does not know the extent of Appellant’s criminal record . .
. [t]he balancing that may be appropriate to this decision cannot be done at this preliminary stage
in the proceedings.” (Department’s Memorandum in Support of Response, p. 1-2). Range goes
on to characterize the Appellant’s argument regarding the irrelevance of his criminal record as a
“red herring” and asserts that the relevancy of the criminal record lies not in the contamination of
the well or the Department’s actions, but in the credibility of Appellant’s testimony, specifically
his assertion that he had never experienced problems with his well water prior to Range’s gas
well activities at the Yeager site. Range contends that if it is determined that Appellant’s
convictions include crimes of dishonesty or false statement, the evidence of his criminal record
may be admissible to impeach that testimony.

In making relevancy determinations, the Board has the discretion to exclude evidence
where it lacks reasonable probative value. M & M Stone Co., 2009 EHB 213, 218. Generally,
the Board looks to the Pennsylvania Rules of Evidence to guide these decisions and applies the
rules to the evidence at hand to balance the probative value with the possible prejudicial effect of
such evidence. In this case, however, there is no evidence at hand. We cannot apply rules of
evidence to information that we do not have. Both Range and the Department offer a valid
argument in terms of the difficulty of making an assessment of the relevancy of specific evidence

that is not before the Board. Without additional information regarding the content of the
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criminal record, we cannot, at this time, make a ruling on the relevancy of the evidence or
exclude it in its entirety.

As discussed above, Rule 404 makes prior crimes inadmissible to prove a person’s
character in order to show that on a particular occasion, the person acted in accordance with his
character. Pa. R.E. 404. However, Rule 609 acts as an exception to this rule. Specifically, the
Rule states:

(a) In General. For the purpose of attacking the credibility of any
witness, evidence that the witness has been convicted of a crime,
whether by verdict or by plea of guilty or nolo contendere, must be
admitted if it involved dishonesty or false statement.

(b) Limit on Using the Evidence After 10 Years. This subdivision (b)
applies if more than 10 years have passed since the witness’s
conviction or release from confinement for it, whichever is later.

Evidence of the conviction is admissible only if:

(1) its probative value substantially outweighs its prejudicial
effect; and

(2) the proponent gives an adverse party reasonable written notice
of the intent to use it so that the party has a fair opportunity to
contest its use.

Pa. R.E. 609.

Rule 609 allows the use of a witness’ criminal convictions to impeach that witness if the
convictions involved crimes of dishonesty or false statement and those convictions or
confinement for them occurred within the past 10 years. If the crimen falsi convictions occurred
or the confinement for them ended more than 10 years ago, the evidence can be admitted only if
the probative value substantially outweighs its prejudicial effect and after written notice is given
to the adverse party to provide an opportunity to challenge its use.

In this case, as stated earlier, the Board is without sufficient information regarding the

contents of the criminal record at issue. We do not know if the Appellant’s convictions, if any,
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were for crimes involving dishonesty or false statements. We do not know if those convictions
or confinements for those convictions occurred or ended within the past 10 years. Therefore, this
matter will be addressed with counsel at the prehearing conference to be held on September 16,
2014. Counsel for Range should either bring a copy of the criminal record to the prehearing
conference or file it electronically under seal.

We will issue an appropriate order consistent with our opinion.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee -
ORDER

AND NOW, this 15™ day of September, 2014, after consideration of Appellant’s Motion
in Limine to Exclude Evidence of Criminal Record and the Responses filed by the Department
and Range Resources-Appalachia, LLC, it is hereby ORDERED as follows:

1) Counsel for Range shall either bring a copy of the criminal record to the prehearing

conference on September 16, 2014 or file it electronically under seal.
2) The Board will rule on the admissibility of the criminal record at the prehearing

conference.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 15,2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:

Michael J. Heilman, Esquire
Richard Watling, Esquire
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Office of Chief Counsel - Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I

Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John K. Gisleson, Esquire
MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKIUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23" Floor

Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: September 15,2014
PROTECTION and RANGE RESOURCES -

APPALACHIA, LLC, Permittee

OPINION AND ORDER ON
APPELLANT’S MOTION IN LIMINE TO EXCLUDE EXPERT
TESTIMONY AND EXPERT REPORT OF A. ELIZABETH PERRY, P.G.

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Pennsylvania Environmental Hearing Board denies a Motion in Limine to exclude
expert testimony. A Motion in Limine may not be used in place of a motion for partial summary
judgment. Issues of material fact will be decided by the Board after a merits hearing. A well
operator in an appeal of a Department action related to a claim of water contaminaﬁon is a
recipient of the action and may present evidence supporting the Department’s determination that
is relevant and consistent with the Board’s de novo review.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (Mr. Kiskadden or the
Appellant) from a determination of the Pennsylvania Department of Environmental Protection
(the Department) that gas well related activities by Range Resources-Appalachia, LLC (Range
Resources, Range, or the Permittee) at its Yeager site in Washington County did not cause

contamination to Mr. Kiskadden’s water well. A trial in this matter is scheduled to begin before
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the Pennsylvania Environmental Hearing Board (the Board) in Pittsburgh on September 23, 2014
and continue through October 9, 2014.

Numerous motions have been filed in this matter, including seventeen motions recently
filed by Mr. Kiskadden and Range Resources seeking to limit or exclude the presentation of
certain evidence and testimony at trial. Presently before the Board is the Appellant’s Motion in
Limine to Exclude Expert Testimony and Expert Report of A. Elizabeth Perry, P.G. (Motion or
Motion to Exclude Ms. Perry’s Expert Testimony) which was filed on September 3, 2014. On
September 10, 2014 Range Resources filed a timely Response and supporting brief opposing the
Motion. The Department indicated it would not be filing a Response to the Motion to Exclude
Ms. Perry’s Expert Testimony.

Mr. Kiskadden argues that Ms. Perry’s expert report sets forth opinions that are not in full
agreement or even contradictory with views expressed in the Pennsylvania Department of
Environmental Protection’s so-called Determination Letter under appeal in this action.
Appellant contends that a Permittee cannot stray from the Department’s position in defending an
action brought by third parties, such as Mr. Kiskadden.

The Permittee, Range Resources, disagrees. It disputes Mr. Kiskadden’s interpretation of
the Determination Letter. Moreover, Range Resources argues that Appellant’s Motion in Limine
is really a Motion for Partial Summary Judgment in disguise. It also argues that it may raise
arguments and present evidence supporting the Department’s position even if those positions
were not raised or considered by the Department in taking its original action.

We agree with Range Resources on this issue. Due process considerations certainly
support Range’s position. The Board’s jurisdiction and de novo review not only afford full due

process protections to Appellants but to all parties before the Board which necessarily includes
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Permittees, recipients of the action, Intervenors, and the Department. Although specific
situations may limit the rights of specific parties to raise certain issues we need not delve into
those areas in deciding this specific issue before us now in the context of a Motion in Limine.
The Pennsylvania Environmental Hearing Board’s standard of review is de novo, and the Board
may consider evidence that was not considered by the Department of Environmental Protection
at the time it took its action. Smedley v. Commonwealth of Pennsylvania, Department of
Environmental Protection, 2001 EHB 131, 156. See also O’Reilly v. Commonwealth of
Pennsylvania, Department of Environmental Protection, 2001 EHB 19, 33.

As we have noted in earlier Opinions issued in this case, expert discovery was directed to
both Range Resources and Mr. Kiskadden. Those two parties agreed, as did the Pennsylvania
Department of Environmental Protection, that their experts and their reports would be identified
and produced at the same time. That time was extended numerous times by agreement of
counsel for all three parties. By agreeing to delay answering expert discovery until the exchange
of expert reports approximately 2 2 months prior to the start of the trial, it is not surprising that
the Board is now faced with a flurry of motions seeking to limit much of the testimony raised in
the expert reports or prehearing memoranda. If this information would have been exchanged
earlier, as is envisioned in our Rules and the Rules of Civil Procedure, specifically Pa. R. Civ.
Proc. 4003.5, we believe many of these issues would never have materialized. There would have
likely been no claims of surprise. The parties could have actually conducted more robust expert
discovery which would have likely alleviated many of their present concerns. See Kiskadden v.
Commonwealth of Pennsylvania, Department of Environmental Protection and Range
Resources-Appalachia, LLC, Slip Opinion and Order issued on September 10, 2014, at page 5.

If expert discovery has been directed to a party, then the party must provide the information
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required by the Pennsylvania Rules of Civil Procedure and this Board’s Orders and case law. Pa.
R. Civ. Proc. 4003.5; 25 Pa. Code Section 1021.102(a); McGinnis v. Commonwealth of
Pennsylvania, Department of Environmental Protection, 2010 EHB 489, 493-494; Warren
County Quality of Life Coalition v. Commonwealth of Pennsylvania, Department of
Environmental Protection, 2004 EHB 423, 424; and Pennsylvania Trout v. Commonwealth of
Pennsylvania, 2003 EHB 652, 657. In Borough of Edinboro v. Commonwealth of Pennsylvania,
Department of Environmental Protection, 2003 EHB 725, 772 the Board in a unanimous
Adjudication announced bright-line rules regarding expert witnesses requiring that they be fully
identified and provide timely expert reports.

The expert report of Ms. Perry was filed timely on July 10, 2014 in accordance with a
schedule mutually agreed upon by the parties and set forth in our Order of May 9, 2014. By
pushing back the exchange of expert reports the parties voluntarily hamstrung themselves by
stopping the mechanisms set forth to protect them from the very situation they are in now.!

Many of Appellant’s arguments go to the weight to be given Ms. Perry’s testimony rather
than its admissibility. Appellant also contrasts it with testimony of Department witnesses which
he parses from depositions. Likewise, the Permittee points to other pages of testimony which
support its contentions. These are factual issues for the most part that are best resolved at a
hearing. Dauphin Meadows v. Commonwealth of Pennsylvania, Department of Environmental
Protection, 2002 EHB 235.

We will issue an appropriate Order consistent with our Opinion.

! We will decide at the hearing, after proper objection, if any piece of evidence allegedly relied upon by
Ms. Perry in formulating her expert opinions, should be precluded. Our ruling today does not foreclose
those objections although the parties’ voluntary decision to stop expert discovery “in its tracks” may
prevent us from sustaining such objections.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER
AND NOW, this 15" day of September, 2014, following review of Appellant’s Motion in
Limine to Exclude Expert Testimony and Expert Report of A. Elizabeth Perry, P.G. (Motion to
Exclude Ms. Perry’s Expert Testimony) and the Responses, it is ordered as follows:
1) Appellant’s Motion to Exclude Ms. Perry’s Expert Testimony is denied.
2) However, Ms. Perry’s expert report, just like the expert reports of all experts in this

case, may not be introduced at the trial of this case.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 15,2014
c: DEP, General Law Division:

Attention: April Hain
9" Floor, RCSOB
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For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel - Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I

Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire

John K. Gisleson, Esquire

Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire
MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKIUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23" Floor

Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: September 15, 2014
PROTECTION and RANGE RESOURCES -

APPALACHIA, LLC, Permittee

OPINION AND ORDER ON
APPELLANT’S MOTION IN LIMINE TO EXCLUDE
THE TESTIMONY OF DR. CRYSTAL G. MORRISON, BO VALLI
AND DR. JAMES PINTA AND THE RJ LEE GROUP REPORT

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Pennsylvania Environmental Hearing Board grants in part and delays ruling on in
part a Motion in Limine to exclude the testimony of three witnesses. The Permittee has
withdrawn one of the witnesses so the Motion to Exclude is granted as to that witness. As for the
other two witnesses it is unclear from the Motion in Limine and the Responses if the testimony
from Dr. Morrison and Mr. Valli will be expert testimony and if so, to what extent the Appellant
is prejudiced. To the extent that it is expert testimony the Appellant is not precluded from
making objections that the testimony is not in accordance with the reports referenced by the
Permittee or does not otherwise comply with the pre-hearing disclosure requirements required by
our Rules, Orders, and the Pennsylvania Rules of Civil Procedure.

OPINION
This matter involves an appeal filed by Mr. Loren Kiskadden (Mr. Kiskadden or the

Appellant) from a determination of the Pennsylvania Department of Environmental Protection
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(the Department) that gas well related activities by Range Resources-Appalachia, LLC (Range
Resources, Range, or the Permittee) at its Yeager site in Washington County did not cause
contamination to Mr. Kiskadden’s water well. A trial in this matter is scheduled to begin before
the Pennsylvania Environmental Hearing Board (the Board) in Pittsburgh on September 23, 2014
and continue through October 9, 2014.

Numerous motions have been filed in this matter, including seventeen motions recently
filed by Mr. Kiskadden and Range Resources seeking to limit or exclude the presentation of
certain evidence and testimony at trial. Presently before the Board is the Appellant’s Motion in
Limine to Exclude the Testimony of Dr. Crystal G. Morrison, Bo Valli and Dr. James Pinta and
the RJ Lee Group Report (Motion or Motion to Exclude) which was filed on September 3, 2014.
On September 10, 2014 Range Resources filed a timely Response and supporting brief opposing
the Motion to Strike. The Department took no position on the Motion.

Appellant moves to exclude Dr. Morrison, Mr. Valli and Dr. Pinta from testifying
because they were neither identified as experts nor were there any expert reports filed on July 10,
2014 in accordance with our Order of May 9, 2014. They were identified by Permittee as
witnesses who would testify as to technical efforts undertaken on Range’s behalf such as the
sampling of products and environmental media. Appellant contends that these experts were not
only identified even later than the three experts the Board excluded as set forth in its Opinion and
Order issued in this case on September 12, 2014, Kiskadden v. Commonwealth of Pennsylvania,
Department of Environmental Protection and Range Resources-Appalachia, LLC, Slip Opinion
and Order issued on September 14, 2014, but it is unclear to him what their testimony will be.
Moreover, at the time the Appellant filed his Motion the expert qualifications of these witnesses

had not been provided.
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According to Range’s Response, the expert qualifications of Mr. Valli and Dr. Morrison
have been made available. Appellant also cries foul because in related litigation before the
Commonwealth Court, Range successfully argued that information concerning Civil and
Environmental Consultants, Inc., Mr. Valli’s and Dr. Pinta’s employer, was not discoverable
because the company had been retained by Range as a non-testifying expert consultant, and any
facts, opinions, or information possessed by Civil and Environmental Consultants was protected
by Pa. R. Civ. P. 4003.5(a)(3). Appellant now raises the logical argument that Mr. Valli and Dr.
Pinta should be judicially estopped from testifying because any information was shielded from
discovery in the companion litigation and it would be unfair to allow them to testify now at the
hearing.

Range in its Response, without any detailed explanation, except to say that “in an effort
to narrow the issues in dispute, Range withdraws its listing of Dr. Pinta as a witness.” Range’s
Memorandum of Law filed on September 10, 2014 at page 2, footnote 1. We will therefore grant
the Motion to Exclude as to Dr. Pinta.

Range indicates that Dr. Morrison will testify about the matters addressed in the RJ Lee
Group Report which was produced to the Appellant in April 2014. Range takes the position that
it “does not concede that the deadlines and cases cited by Appellant relating to the provision of
experts retained for litigation apply to the testimony anticipated from Dr. Morrison and Mr.
Valli.” Range’s Memorandum of Law filed on September 10, 2014 at page 3. Range says
instead that since “certain of those efforts involved technical efforts (such as sampling of
products and environmental media) Range listed these witnesses, out of an abundance of caution,
as providing expert testimony.” Range further argues that Dr. Morrison’s testimony is necessary

so Range can rebut the rebuttable presumption the Board entered as a sanction for Range’s
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violation of a Board Order. “Dr. Morrison’s anticipated testimony is part of Range’s effort to
rebut the rebuttable presumption adopted by the Board’s June 10, 2014 Order.” Range’s
Response to Motion to Exclude filed on September 10, 2014, page 4, paragraph 8. Range further
states, without any citation of support or explanation, that “any order precluding Dr. Morrison
from testifying beyond the scope of the Lee Report is unsupported, unnecessary and premature.”
Range’s Memorandum of Law filed on September 10, 2014 at page 5.

As for Mr. Valli, Range argues that it has produced numerous documents from his
employer so Appellant cannot show prejudice, the Commonwealth Court did not preclude
Appellant’s ability “to conduct future discovery of expert witnesses expected to testify for
Intervenor at trial,” and that he will testify as to efforts to address the Yeager Site, including the
impoundment and the drill cuttings pit.

According to a filing by the Pennsylvania Department of Environmental Protection on
July 10, 2014 the parties voluntarily postponed over a period of many months the identification
of the Appellant’s and Permittee’s experts and the exchange of expert reports. In fact, the parties
agreed that all expert reports would be filed on July 10, 2014. This agreement was adopted by
the Board following a prehearing Conference with Counsel for the specific purpose of selecting
prehearing filing dates and hearing dates, and the Board issued its Order dated May 9, 2014. Just
prior to the filing of the parties’ expert reports, on July 10, 2014 the Board denied a Motion to
Stay Prehearing deadlines filed by Appellant thus emphasizing to the parties and Counsel the
necessity to timely file their expert reports as set forth in the Order. On July 10, 2014 all parties
filed expert reports.

Range filed one expert report on July 10, 2014. It was a report authored by A. Elizabeth

Perry, P.G. No other experts or reports were identified by Range at that time.
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On August 11, 2014, Appellant, in conformance with our Order, filed his Pre-hearing
Memorandum. On August 22, 2014 and August 24, 2014 Permittee, without seeking Board
permission for the late filing as required by our Order (“Any request for ...extending any filing
deadline must be made as a formal motion...., Paragraph 7), filed three new expert reports from
three new experts. These reports were extensive, detailed, and responsive to the expert reports
filed by the Appellant on Juiy 10, 2014.

On August 26, 2014, Range filed its Pre-hearing Memorandum. For the first time, it
identified Dr. Crystal G. Morrison, Mr. Bo Valli, and Dr. James Pinta as experts. Range
contends that the RJ Lee Report is the “expert report” of Dr. Morrison and the various reports
and documents produced by Mr. Valli’s employer constitute his report.

Our Order of May 9, 2014 required all expert reports to be filed on July 10, 2014. Range
seems to argue that the testimony of Dr. Morrison and Mr. Valli is not traditional expert
testimony by stating “Range seeks to call Dr. Morrison of the RJ Lee Group and Mr. Valli of
CEC to testify, as a factual matter, about the efforts undertaken by them, as reflected in their
documents produced in this matter.” Range’s Memorandum of Law filed on September 10, 2014
at page 3. At the same time, Range argues that any order to limit Dr. Morrison’s testimony to the
four corners of the RJ Lee Group report is “unsupported, unnecessary and premature.” Range
further states that Dr. Morrison’s testimony is necessary to allow Range to rebut the rebuttable
presumption set forth in our Order of June 10, 2014 and if precluded by the Board, would
transform the rebuttable presumption into an adverse inference. Range’s Memorandum of Law
filed on September 10, 2014 at page 5, footnote 5.

If expert discovery has been directed to a party, then the party must provide the

information required by the Pennsylvania Rules of Civil Procedure and this Board’s Orders and
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case law. Pa. R. Civ. Proc. 4003.5; 25 Pa. Code Section 102. Here, expert discovery was
directed to both the Permittee and Appellant. They both agreed, as did the Department, that this
information would be identified and produced at the same time. That time, although extended
numerous times, was finally mutually agreed to as July 10, 2014 and memorialized in the
Board’s Order of May 9, 2014.
Range does not provide an explanation as to why it did not timely list Dr. Morrison and
Mr. Valli as expert witnesses on July 10, 2014 or file what it is now identifying as their expert
reports. This is especially true as to Dr. Morrison and her testimony which Range alleges is
necessary to rebut the rebuttable presumption set forth in our Opinion and Order of June 10,
2014 which was entered as a sanction against Range for violation of an earlier discovery Order.
In numerous Board cases, including Borough of Edinboro v. Commonwealth of

Pennsylvania, Department of Environmental Protection, 2003 EHB 725, 772 and
Commonwealth of Pennsylvania, Department of Environmental Protection v. Angino, King Drive
Corporation, and Sebastiani Brothers, 2006 EHB 278, 281-283, we announced certain bright-
line rules regarding expert witnesses:

[F]rom this point forward, if any party, including the Department,

wishes to proffer expert testimony, it will need to fully follow both

the Pennsylvania Rules of Civil Procedure and the Board’s Rules

and Orders and identify its proposed experts, answer expert

interrogatories and/or provide expert reports, and identify the

expert and summarize his or her testimony in its pre-hearing

memorandum. If any party, including the Department, does not

follow these requirements, it may be precluded from offering such

witnesses at trial in accordance with applicable law.
Borough of Edinboro, 2003 EHB at 772.

As Judge Labuskes clearly set forth in Angino:

An expert witness is a person who will be asked to express an
opinion to us on our record. It must be given under tightly
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controlled circumstances...If [the witness] is being called to testify
about facts regarding his involvement with the site, and/or about
what advice he has given in the past, he is not an expert witness.
If, however, [the party] intends to qualify him as an expert and
introduce substantive opinions on the record given to a reasonable
degree of professional certainty, he is an expert witness. If the
latter situation turns out to be the case, [the party] had an
obligation to comply with the discovery rules regarding expert
witnesses.
Angino, 2006 EHB at 282-283.

Like Judge Labuskes in Angino, “we would be hard pressed to conclude that Range
Resources has complied with the pre-hearing disclosure requirements” as to Dr. Morrison and
Mr. Valli. Angino, 2006 EHB at 283. In addition, just like parties cannot skirt our expert
disclosure requirements by calling their experts “rebuttal” or “merely responsive” they also
cannot avoid disclosure requirements by arguing that the witnesses really are just going to testify
as to factual matters. All experts rely on and testify about various facts which they contend are
important and crucial in reaching their expert conclusions. Their expert opinions include and
encompass facts which help form, explain, and support their bottom line conclusions.

It also is not clear to us at this point what documents Mr. Valli and Dr. Morrison will be
basing their testimony on. If much of this information was filed just before the filing of Range’s
Pre-hearing Memorandum in late August, 2014, at least as to Mr. Valli, that factor will bear on
our decision at hearing as to how to further address the Motion to Exclude filed by Mr.
Kiskadden. Likewise, if Dr. Morrison’s testimony is based on the RJ Lee report produced in
April 2014 that fact will bear on our decision at hearing. If rulings need to be made, we will

make them at the hearing in the context of specific questions. At this point, we do not discern

that any prejudice to Mr. Kiskadden necessitates the drastic remedy of preclusion. We may
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change our mind once the hearing begins and the testimony becomes concrete. Right now we
are not clear what the scope of the testimony will entail.

We will issue an appropriate Order consistent with our Opinion.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER

AND NOW, this 15" day of September, 2014, following review of Appellant’s Motion in
Limine to Exclude the Testimony of Dr. Crystal G. Morrison, Bo Valli and Dr. James Pinta and
the RJ Lee Group Report (Motion to Exclude) and the Responses, it is ordered as follows:

1) Appellant’s Motion to Exclude the Testimony of Dr. James Pinta, who has been

withdrawn as a witness by Range Resources after the filing of the Motion, is granted.

2) Appellant’s Motion to Exclude the Testimony of Dr. Morrison and Mr. Valli will be

taken under advisement. If these witnesses are offered as expert witnesses at the
hearing, Appellant may object to specific areas of testimony and upon a specific

showing of prejudice and other relevant factors.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 15,2014
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DEP, General Law Division:
Attention: April Hain
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel - Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I

Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John K. Gisleson, Esquire
MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKIUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire

Bruce E. Rende, Esquire

Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP
BNY Mellon Center

500 Grant Street, 23" Floor

Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES - : Issued: September 15,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON APPELLANT’S MOTION IN LIMINE
TO EXCLUDE TESTIMONY OF REPRESENTATIVES FROM
CONSOLIDATION COAL COMPANY AND UNIVERSAL WELL SERVICES, INC.
By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Permittee may present certain fact witnesses listed in its prehearing memorandum.
However, where the Permittee has failed to provide information requested in discovery and in
violation of a Board order, it may not then produce that same information as “rebuttal” during
trial. The rebuttable presumption which the Permittee seeks to overcome was necessitated by the
Permittee’s own failure to produce the subject information despite being ordered to do so by the
Board. Allowing the Permittee to present this information at trial — which has never been
provided to the Appellant — amounts to unfair surprise.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a

determination by the Department of Environmental Protection (Department) that gas well related

activities by Range Resources — Appalachia, LL.C (Range Resources) at its Yeager site did not

cause contamination to Mr. Kiskadden’s water well. A trial in this matter is set to begin before
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the Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue
through October 9, 2014.

Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
the Appellant’s Motion to Exclude the Testimony of Representatives from Consolidation Coal
Company and Universal Well Services, Inc. Range filed a response on September 10, 2014,
opposing the motion. The Department submitted a letter on September 8, 2014, advising the
Board that it would not be filing a response to the motion.

We examine the Appellant’s motion as to each of the proposed witnesses as follows:

Representative from Consolidation Coal Company

In its prehearing memorandum, Range Resources identifies as one of its fact witnesses a
“representative from Consolidation Coal Company (Consol) or affiliate to authenticate mine
shaft records for Kiskadden’s water well.” (Range Resources’ Prehearing Memorandum, p. 53)
The Appellant focuses on statements made by Range Resources in the “Disputed Facts” section
of its prehearing memorandum that discuss coal activity in the area where the Appellant’s well is
located. One of the disputed facts set forth in Range Resources’ prehearing memorandum is the
following:

57. Mr. Kiskadden’s water well likely was drilled into or through
coal seams. Coal beds release methane gas.

The Appellant argues that, to the extent Range Resources intends to have the Consol
representative testify that a coal seam is the source of methane in the Appellant’s water supply,

any such testimony requires expert opinion and, therefore, must be excluded.
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Range Resources replies that it simply intends to present factual testimony from the
Consol representative for a limited purpose, that of authenticating records created by Hillman
Coal and Coke Company of which Consol is successor in interest. Range Resources also argues
that the records are presumptively self-authenticating under the Ancient Document rule since
they were created in the 1950’s. It also asserts that the records are admissible as business records.
Range Resources states that if the Appellant is willing to stipulate to the authenticity of the
records, it will not need to present the testimony from the Consol representative.

Based on the limited purpose for which Range Resources intends to present the testimony
of a representative of Consol, we find no basis for excluding this testimony.

Universal Well Services, Inc.

In contrast, we do see problems with the testimony Range Resources intends to elicit
from the “representative from Universal Well Services, Inc.” (Range Resources’ Prehearing
Memorandum, p. 53) Namely, it appears that Range Resources intends to have the
representative testify, at least in part, as to information that Range failed to produce in discovery,
despite being ordered to do so by the Board.

According to the parties’ filings, Universal Well Services provided services related to the
hydraulic fracturing of the 7H well at the Yeager site. Range Resources states that it intends to
present the testimony of a representative of Universal Well Services to discuss factual
information concerning the following:

the services provided, including quantities of various products
used, the purposes for which they were used, how they were
applied, whether certain products were combined and in what

proportion.

(Range Resources’ Memorandum in Support of Response, p. 6)
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On its face, this appears to us to be permissible testimony. However, Range Resources’
response goes on to say:
To the extent that the [Universal Well Services] representative is
able to obtain and provide information about the chemical
constituents of the products used at the Yeager Site not previously
made available by the third parties in possession, custody and
control of such information, the Board should not prematurely
preclude any such testimony.

(Id. at 7) (emphasis added)

Throughout this proceeding, Range Resources has been requested to provide information
about the chemical constituents of the products used at its site and in its operations. The
Appellant has sought this information through discovery and motions to compel. The Board has
ordered the production of this information, most notably following oral argument in an Order
dated July 19, 2013 which stated in relevant part as follows:

On or before August 20, 2013, Permittee [Range] shall provide

Appellant with a list identifying any and all proprietary chemicals

comprising each and every product identified by Permittee as used

at the Yeager Site. In addition, Permittee will provide Appellant

with a list of all chemicals for each Material Safety Data Sheet of

the products Permittee earlier identified as used at the Yeager Site

that lacked full information regarding all of the chemicals and

components of those particular products.
Kiskadden v. DEP and Range Resources — Appalachia, LLC, EHB Docket No. 2011-149-R
(Order issued July 19, 2013), para. 9.

In all instances, Range Resources represented to this Board that it had acted diligently in
requesting this information from the manufacturers and vendors of the products and that, despite
its best efforts, was unable to obtain the information on the basis that it was protected by trade

secret. Now, one week before trial, Range seems to have obtained this information for use in its

own case.
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Range Resources makes the argument that it should be permitted to use this information
to rebut the presumption set forth by the Board in its Opinion of June 10, 2014.! We remind
Range that the Board set forth this presumption solely because Range had failed to produce the
very information it now seeks to use in rebuttal. In our June 10, 2014 Opinion we made the
following observation:

We understand that Range’s failure to comply is due to the fact

that it has been unable to obtain this information from its suppliers

and the manufacturers of the products. The question, then, is who

must bear the burden for this lack of information. Range purchased

the products, exercised control over their usage and was in the best

position to provide information regarding their chemical make-up

and, as such, it must bear responsibility for the lack of information

about those products. We have already ruled that Range is

responsible for providing this information. The only question that

remains is how to address the failure to do so.
Kiskadden v. DEP and Range Resources- Appalachia, LLC, EHB Docket No 2011-149-R
(Opinion and Order on Motion for Adverse Inference issued June 10, 2014), slip op. at 8.
Clearly, and apparently contrary to assertions made to the Board, Range was in a position to
obtain the chemical information through its contractor, Universal Well Services, or directly from
the manufacturers themselves. In its response herein to Appellant’s motion, Range states that it
“continues to seek relevant product information from third-party manufacturers. To the extent
Range successfully obtains any such information, Range should be allowed to introduce it into
evidence during the Hearing.” (Range Resources Memorandum in Support of Response, p. 7-8)

We agree with the Appellant that while Range is certainly permitted to rebut the

presumption set forth in the Board’s June 10, 2014 Opinion, “it cannot unfairly surprise

Appellant with information that should have properly been provided in discovery.” (Appellant

! In our June 10, 2014 Opinion, due to Range Resources’ failure to comply with the Board’s July 19, 2013
Order, we granted the Appellant a rebuttable presumption that chemicals found in his water supply may
have been used by Range in its operation or on its site. We denied the Appellant’s request for an adverse
inference.
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Memorandum in Support of Motion, p. 9) According to the Appellant, Range Resources has
never provided any additional discovery responses identifying the chemical composition of the
products used at the Yeager site. If indeed Range Resources was able to access this information,
it was under a duty — and a Board Order — to provide it to the Appellant. Instead, Range
Resources has consistently held to the position that this information is “outside of its reach and
cannot be obtained.” (Id.)

The Appellant argues that because this information was never provided to him in a timely
fashion, any testimony by the Universal Well Representative at trial identifying the chemicals in
the products used at the Yeager site must be excluded. Otherwise, it will constitute trial by
ambush. It is our understanding that even now, one week before trial, the information has not
been provided to the Appellant.

As we explained in McGinnis v. DEP, 2010 EHB 489:

Full disclosure of a party’s case underlies the discovery process.
Pennsylvania Trout v. DEP, 2003 EHB 652, 657. The main
purposes of discovery are so all sides can accumulate information
and evidence, plan trial strategy, and discover the strong points and
weaknesses of their respective positions. DEP v. Neville Chemical
Company, 2004 EHB 744, 746. As we have stated before and
emphasize again now, it is very important to the integrity of the
litigation process that the deadlines we set are viewed as
meaningful and important. Parties have a right to rely on our
Orders and the deadlines they impose. Likewise, and most
importantly, they have a right to rely on a party’s discovery
responses and deposition testimony in preparing for trial. American
Iron Oxide Company v. DEP, 2005 EHB 779, 784.
Id. at 493.

As we further held:

‘[A] fundamental purpose of the discovery rules is to prevent
surprise and unfairness and to allow a fair trial on the merits.’

Maddockv. DEP, 2001 EHB 834, 835. As we have stated
numerous times — the discovery process is not a game.
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Id. at 495.

We find that to allow Range Resources to provide testimony on this subject — without
having provided this information to the Appellant — would constitute unfair surprise. Therefore,
Range Resources may not present any evidence or testimony in its case in chief or to rebut the
June 10, 2014 presumption that involves information that should have been provided to the
Appellant in discovery or as ordered by the Board. This includes any evidence or testimony
regarding the chemical constituents of the products used at the Yeager site that should have been
provided to the Appellant as directed by the Board’s July 19, 2013 Order.

The witness may be permitted to testify as to other factual matters pertaining to the
services provided by Universal Well Services in connection with the Yeager site, as set forth on
page 6 of Range Resources’ Memorandum in Support of its Response. Any objections that the
Appellant may have to that testimony may be raised at the trial and addressed by the Board at

that time.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee

ORDER
AND NOW, this 15t day of September, 2014, it is hereby ORDERED that the Motion in
Limine to Exclude Testimony of Representatives from Consolidation Coal Company and

Universal Well Services, Inc. is granted in part and denied in part, as set forth in our Opinion.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 15, 2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region
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For Appellant:

Kendra L.. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Bailey Center I, Southpointe
Canonsburg, PA 15317

For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire
Bruce E. Rende, Esquire
Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP

BNY Mellon Center
500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and RANGE RESOURCES - : Issued: September 16,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
APPELLANT’S MOTION IN LIMINE TO EXCLUDE
SCIENTIFIC EVIDENCE REGARDING AUTO SALVAGE YARD

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis: |

The Appellant in this matter has the burden of proving by a preponderance of the
evidence that the Department abused its discretion or committed an error of law in determining
that the Permittee’s oil and gas well operations were not the cause of alleged contamination to
the Appellant’s water supply. The Department and Permittee do not have to prove that another
activity was the source of contamination.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activities by Range Resources — Appalachia, LLC (Range) at its Yeager site did not cause
contamination to Mr. Kiskadden’s water well. A ftrial in this matter is set to begin before the
Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue
through October 9, 2014.
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Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
the Appellant’s Motion to Exclude Scientific Evidence Regarding Auto Salvage Yard. Both the
Department and Range have filed responses opposing the motion.
The Appellant lives in Amwell Township, Washington County. Adjacent to his property
is an auto salvage yard that the Appéllant avers was operated as a business by members of his
family. The Appellant seeks to exclude Range and the Department from offering any scientific
evidence that the auto salvage yard is a potential source of contamination of his water supply.
The Appellant bases his motion on two grounds: First, he asserts that any evidence regarding the
cause of his water contamination is scientific and technical in nature and requires expert
testimony. Second, he argues that any evidence that Range and the Department could offer
regarding the auto salvage yard as the cause of his water contamination would be purely
speculative since neither Range nor the Department undertook any scientific testing or analysis
with regard to the auto salvage yard. The Appellant argues as follows:
In order to point [to] the auto-salvage as “the” source of
contamination, Range and the Department, at a minimum, must
have undertaken some testing to identify constituents likely present
in the yard to determine if those constituents are comparable to
those found in Mr. Kiskadden’s water. Yet, no such testing or
analyses were performed.

(Appellant’s Memorandum in Support of Motion, p. 9) (emphasis in original)

In response, the Department argues that facts about the immediate area surrounding the
Appellant’s well, such as the auto salvage yard, are relevant, and its environmental investigators

are familiar with the threats that such activities can pose. The Department contends that it does

not intend to opine that the auto salvage yard is the cause of the Appellant’s contamination but
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simply intends to testify that, based on the surrounding activities in the area of the Appellant’s
well, pristine water quality cannot be expected.

Range does not dispute the Appellant’s argument that speculative evidence is not
sufficient to prove causation, but contends that this principle is not applicable here since Range
does not have the same burden of proof as does the Appellant. Range asserts that it is not
obligated to prove what, if anything, polluted the Appellant’s water supply, but simply to present
evidence that discredits the Appellant’s case and lends support to the Department’s
determination.

The Appellant has the burden of proof in this proceeding. 25 Pa. Code § 1021.122(a).
That means that the Appellant must establish by a preponderance of the evidence that the
Department committed an error of law or abused its discretion when it determined that any
contamination in the Appellant’s well was not due to Range’s operations. Once the Appellant
presents his case, the burden of proceeding then shifts to Range and the Department. However,
neither Range nor the Department is under any obligation to prove an alternate cause of any
alleged contamination.

The Appellant relies on Smith v. German, 253 A.2d 107 (Pa. 1969), in support of his
position. The Court in Smith held as follows:

Just as the plaintiff was required to offer expert testimony in order
to establish the medical connection between the injuries arising
from the accident and the personality change, so too is such expert
testimony required by the party seeking to establish that it was not
the injury but some other factor which caused the change.
As Range notes in its response, the holding of Smith was subsequently distinguished as

applying in only limited circumstances. The Pennsylvania Superior Court clarified in Kennedy v.

Sell, 816 A.2d 1153, 1158-59 [citations omitted]:
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[A]bsent special circumstances (such as presented in Smith or
where the defendant is attempting to use an affirmative defense)
the defendant carries no burden of proof. . . .Put another way, a
defendant may chose [sic] to present no evidence and may simply
argue that the plaintiff has not met its burden of proof. A jury may
find for the defendant in such a situation.

We do not find that the limited circumstances of Smith are applicable here. As a result,
there is no burden on the Department or Range to prove that the auto salvage yard is the cause of
any alleged contamination to the Appellant’s water supply. Of course, the Board will weigh the
evidence presented at trial, and based on that evidence, determine whether the Appellant has met
his burden of proof.

As for the question of whether the testimony of the Department’s and Range’s witnesses

crosses the line into expert testimony, we will address this matter if and when the testimony is

presented at trial.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MR. LOREN KISKADDEN
V. : EHB Docket No. 2011-149-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and RANGE RESOURCES -
APPALACHIA, LLC, Permittee
ORDER
AND NOW, this 16" day of September, 2014, it is hereby ORDERED that the Motion in
Limine to Exclude Scientific Evidence Regarding Auto Salvage Yard is denied.
ENVIRONMENTAL HEARING BOARD
s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

DATED: September 16,2014

c: DEP, General Law Division:
Attention: April Hain
9" Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael J. Heilman, Esquire

Richard Watling, Esquire

Office of Chief Counsel — Southwest Region

For Appellant:

Kendra L. Smith, Esquire

John M. Smith, Esquire

Jennifer Schiavoni, Esquire
SMITH BUTZ LLC

125 Technology Drive, Suite 202
Canonsburg, PA 15317
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For Permittee:

Kenneth Komoroski, Esquire
Matthew H. Sepp, Esquire

Steven E. H. Gibbs, Esquire

John Gisleson, Esquire

MORGAN LEWIS & BOCKUS LLP
One Oxford Centre, 32nd Floor
Pittsburgh, PA 15219-6401

Maxine M. Woelfling, Esquire
MORGAN LEWIS & BOCKUS LLP
17 North Second St., Suite 1420
Harrisburg, PA 17101-1601

Dennis St. J. Mulvihill, Esquire
Bruce E. Rende, Esquire
Erin J. Dolfi, Esquire

ROBB LEONARD MULVIHILL, LLP

BNY Mellon Center
500 Grant Street, 23rd Floor
Pittsburgh, PA 15219
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} = 7
COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAURENCE HARVILCHUCK
: EHB Docket No. 2013-013-M
V. : (Consolidated with 2013-014-M,
: 2013-015-M, 2013-016-M and
COMMONWEALTH OF PENNSYLVANIA, : 2013-017-M)
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WPX ENERGY : Issued: September 17,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT

By: Richard P. Mather, Sr., Judge
Synopsis

The Board grants motions for summary judgment filed by the Department and the
permittee and denies a motion for summary judgment filed by the appellant. The Board finds
that there are no disputed material facts which would prevent the Board from granting the
motions for summary judgment and that the Department and permittee are entitled to judgment
as a matter of law. Locational data submitted with applications for well permits under appeal
was not as accurate as later acquired survey-derived locational data, but it was accurate enough
to enable the permittee and the Department to identify the appellant’s water supply and to
provide the required notice. In addition, the permittee eventually updated the locational data
after the permits were 'issued, so the dispute over the accuracy of the initial submittal has no
continuing relevance and amounts to harmless error. The Board also finds that the Department’s
failure to require the permittee to disclose the ‘information and methods used to initially

determine the well location is likewise harmless error. Finally, the Board finds that the
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Department satisfied its duties in issuing the well permits to the permittee and not to the
permittee’s parent company.

OPINION
Introduction

WPX Energy Appalachia, LLC (“WPX"”) is a Delaware limited liability company that
operates and maintains offices in Pennsylvania, including an office at 6000 Town Center
Boulevard, Suite 300, Canonsburg, Pennsylvania. WPX is registered as a foreign corporation
with the Pennsylvania Department of State. (Permittee’s Ex. 1.) The Appellant is Laurence
Harvilchuck, who owns property jointly with Valerie Harvilchuck at 22845 State Route 167,
Brackney, Pennsylvania.

On December 27, 2012, the Pennsylvania Department of Environmental Protection (the
“Department”) issued the following five well permits: 37-115-21059-00-00, 115-21059-01-00
McNamara 36 7H; 37-115-21060-00 McNamara 39 9H; 37-115-21061-00-00 McNamara 39
11H; 37-115-21062-00-00 McNamara 39 13H; and 37-115-21063-00-00 McNamara 39 15H (the
“Well Permits”). The Well Permits authorize WPX to drill and operate certain wells in Silver
Lake Township, Susquehanna County.

On January 28, 2013, the Appellant, Laurence Harvilchuck, filed timely appeals of the
five Well Permits. Those five appeals have been consolidated at EHB Docket No. 2013-013-M.

Presently before the Board are motions for summary judgment filed by each of the three
parties. The motions raise the same three issues, all of which stem from the Appellant’s three

objections in his Notices of Appeal.! The Appellant’s first objection is that the Permittee and

! The Appellant’s Notices of Appeal originally included an objection arguing that the issuances of the
Well Permits denied him preservation of the presumption under 58 Pa. C.S. § 3218(c)(2) that WPX would
be responsible for any pollution to his potable water supply. The Appellant argued that his request for
proof of liability insurance from WPX prior to surveying his property does not constitute a refusal of
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the Department knew that the location of the Appellant’s potable water supply identified in the
original permit applications was inaccurate and, therefore, the Department erred by issuing the
Well Permits with that knowledge in hand. The Appellant’s second objection is that the
Department erred by issuing the Well Permits without requiring the Permittee to disclose the
information and method used to locate the Appellant’s potable water supply. The Appellant’s
third objection is that WPX Energy, Inc., the parent company of the Permittee, is the alter ego of
the Permittee and, therefore, the Department erred in issuing the Well Permits to the Permittee
instead of WPX Energy, Inc. The Appellant requests that the Board vacate the Well Permits and
remand the applications for the Well Permits to the Department for “lawful prosecution.”
Standard of Review and Burden of Proof

The Board reviews appeals de novo. In Smedley v. DEP, 2001 EHB 131, then Chief
Judge Michael L. Krancer explained the Board’s de novo standard of review:

[TThe Board conducts its hearings de novo. We must fully
consider the case anew and we are not bound by prior
determinations made by [the Department]. Indeed, we are charged
to “redecide” the case based on our de novo scope of review. The
Commonwealth Court has stated that “de novo review involves full
consideration of the case anew. The [Board], as reviewing body, is
substituted for the prior decision maker, [the Department], and
redecides the case.” Young v. Department of Environmental
Resources, 600 A.2d 667, 668 (Pa. Cmwlth. 1991); O’Reilly v.
DEP, Docket No. 99-166-L, slip op. at 14 (Adjudication issued
January 3, 2001). Rather than deferring in any way to findings of
fact made by the Department, the Board makes its own factual
findings, findings based solely on the evidence of record in the
case before it. See, e.g., Westinghouse Electric Corporation v.
DEP, 1999 EHB 98, 120 n. 19.

Smedley v. DEP, 2001 EHB 131, 156. The Board’s broad de novo review plays an important

role in addressing the parties’ cross-motions for summary judgment in this appeal.

access under 58 Pa. C.S. § 3218(d)(2)(ii) and therefore does not provide grounds to rebut the
presumption. On January 17, 2014, the Board granted the Appellant’s unopposed motion for leave to
withdraw that objection. We will not consider the merits of that objection in the context of this appeal.
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The Board may grant a motion for summary judgment if the record indicates that there is
no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.
The City of Philadelphia v. DEP, EHB Docket No. 2013-074-L, slip op. at 5 (Opinion and Order
issued Mar. 19, 2014). In evaluating a motion for summary judgment, the Board views the
record in the light most favorable to the nonmoving party, drawing all reasonable inferences in
favor of the nonmoving party, and resolves all doubt as to the existence of a genuine issue of
material fact against the moving party.? Id.; Perkasie Borough Authority v. DEP, 2002 EHB 75,
81.

A party is entitled to judgment as a matter of law if an adverse party who will bear the
burden of proof at the hearing has failed to produce evidence of facts essential to the cause of
action. Pa. R.C.P. 1035.2(2); Jones v. SEPTA, 772 A.2d 435, 438 (Pa. 2001); Screck v.
Department of Transportation, 749 A.2d 1041, 1042 (Pa. Cmwlth. 2000); Goetz v. DEP, 2003
EHB 16, 19; Eagleshire v. DEP, 1998 EHB 610, 614-615; Belitskus v. DEP, 1997 EHB 939,
944. Under the Board’s Rules, a party appealing an action of the Department bears the burden of
proof if that party is not the recipient of the action, and therefore the Appellant bears the burden
of proof in this matter. 25 Pa. Code § 1021.122(c)(2); Jake v. DEP, EHB Docket No. 2011-126-
M, slip op. at 10 (Adjudication issued Feb. 18, 2014). The Appellant must prove by a
preponderance of the evidence that the Department’s issuances of the Well Permits were not
lawful and reasonable exercises of the Department’s discretion supported by the evidence
presented. Jake, slip op. at 10. In this case, then, WPX and the Department are entitled to

judgment as a matter of law if the Appellant, who bears the burden of proof, has failed to

2 The “record” for purposes of motions for summary judgment consists of the pleadings, depositions,
answers to interrogatories, admissions, affidavits, and certain expert reports, if any. Pa. R.C.P. 1035.01.
Thus, the record for summary judgment review in this case is derived entirely from the Appellant's
Notices of Appeal and the parties' various filings related to the cross-motions for summary judgment.
Goetz v. DEP, 2003 EHB 16, 19 n.4.
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produce either any evidence to support his allegations or not enough evidence to have made out a
prima facie case. Goerz, 2003 EHB at 19.
Statutory Framework Under 2012 Qil and Gas Act

Before addressing the merits of the issues raised in the cross-motions for summary
judgment, we will provide a brief overview of the relevant statutory provisions under the 2012
Oil and Gas Act.

A person must obtain a well permit before drilling or altering a well. 58 Pa. C.S. §
3211(a). A permit application for an unconventional well “shall be accompanied by a plat
prepared by a competent engineer or a competent surveyor, on forms furnished by the
department, showing,” in part, “the name of all surface landowners and water purveyors whose
water supplies are . . . within 3,000 feet from the vertical well bore.” 58 Pa. C.S. § 3211(b)(1).
An applicant for an unconventional well permit “shall forward by certified mail a copy of the
plat to . . . all surface landowners and water purveyors, whose water supplies are . . . within
3,000 feet of the proposed unconventional vertical well bore . . . .” 58 Pa. C.S. § 3211(b)(2).
The applicant must submit proof of notification with the well permit application. 58 Pa. C.S. §
3211(b.1).

Section 3236(b) provides:

(b) Accuracy.--Where accuracy of a map or data filed under
this chapter is in issue, the person that filed the map or data shall:
(1) at the request of an objecting party, disclose the
information and method used to compile the map or data, along
with any information available to the person that might affect
current validity of the map or data; and

(2) have the burden of proving accuracy of the map or
data.
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58 Pa. C.S. § 3236(b) (emphasis added). Section 3236(b) applies to all plats filed under Chapter
327
Section 3251(a) provides interested persons with the opportunity to formally meet with
the Department and applicants for well permits. That section states, in relevant part, as follows:
The department or any person having a direct interest in a matter
subject to this chapter may, at any time, request that a conference

be held to discuss and attempt to resolve by mutual agreement a
matter arising under this chapter.

An agreement reached at a conference shall be consistent with this
chapter and, if approved by the department, it shall be reduced to
writing and shall be effective, unless reviewed and rejected by the
department within ten days after the conference . . . .

58 Pa. C.S. § 3251(a).

Section 3218(c) provides a rebuttable presumption “that a well operator is responsible for
pollution of a water supply if: . . . (2) in the case of an unconventional well: (i) the water supply
is within 2,500 feet of the unconventionai vertical well bore; and (ii) the pollution occurred
within 12 months of the later of completion, drilling, stimulation or alteration of the
unconventional well.” 58 Pa. C.S. § 3218(c).

To rebut the presumption established in Section 3218(c), an operator of an
unconventional well must affirmatively prove any of the following:

(i) the pollution existed prior to the drilling, stimulation or
alteration activity as determined by a predrilling or prealteration
survey;

(i) the landowner or water purveyor refused to allow the
operator access to conduct a predrilling or prealteration survey;

(iii)) the water supply is not within 2,500 feet of the
unconventional vertical well bore;

3 The Department and WPX interpret Subsection (b) more narrowly, but the Board rejects this more
narrow interpretation. For a further discussion of this issue, see supra pp. 24-26.
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(iv) the pollution occurred more than 12 months after
completion of drilling or alteration activities; or

(v) the pollution occurred as the result of a cause other than the
drilling or alteration activity.
+ 58 Pa. C.S. § 3218(d). An unconventional well operator “must provide written notice to the
landowner or water purveyor indicating that the presumption established under subsection (c)
may be void if the landowner or water purveyor refused to allow the operator access to conduct a
predrilling or prealteration survey. . ..” 58 Pa. C.S. § 3218(e.1).

The “predrilling or prealteration survey” described in Section 3218 is the same term used
in Section 208 of the earlier Oil and Gas Act. 58 P.S. § 601.208. Under the Department
regulations promulgated to implement these requirements, it is clear that the “survey” set forth in
these statutory and regulatory requirements is a survey of the water quality of a protected water
supply. 25 Pa. Code § 78.52. It is not a survey of the water supply location, although identifying
the location of the water supply is a mandatory part of the report describing the results of the
predrilling or prealteration survey. The predrilling or prealteration survey provides a predrilling
or prealteration analysis of the water quality of the water in the landowner’s well, and it is
required under Sections 3218(d)(1)(i) and 3218(d)(2)(1) for an operator to preserve its defense to
the rebuttable presumption that the operator adversely affected the water quality of the
landowner’s water supply that is within the statutorily created presumption zone. Section
78.52(c) provides:

The survey shall be conducted by an independent Pennsylvania
accredited laboratory. A person independent of the well owner or
well operator, other than an employee of the accredited laboratory,
may collect the sample and document the condition of the water
supply, if the accredited laboratory affirms that the sampling and
documentation is performed in accordance with the laboratory’s

approved sample collection, preservation and handling procedure
and chain of custody.
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25 Pa. Code § 78.52(c). In addition, the operator must provide a copy of all the sample results
taken as part of the survey to the Department and the landowner. 25 Pa. Code § 78.52(d).

The regulations at 25 Pa. Code § 78.52 (Predrilling or prealteration survey) were initially
promulgated to implement the prior Oil and Gas Act. Recently, the Environmental Quality
Board proposed revisions to the Department’s regulations to reflect the requirements of Section
3218. See 43 Pa. B. 7377 (December 14, 2014) (proposing to revise Section 25 Pa. Code §
78.52). The proposed revisions to Section 78.52 contain minor changes to the prior language and
a new subsection (g) that contains new notice requirements. Id. Under Section 4(1) of the 2012
Oil and Gas Act, the regulations adopted under the prior Oil and Gas Act remain in effect until
revoked, vacated or modified under 58 Pa. C.S. Chapter 32 or 33. The recently proposed
regulations will, when adopted, modify the currently effective regulation at 25 Pa. Code § 78.52,
which was earlier promulgated under the prior Oil and Gas Act. Section 4(1) of the Act of
February 14, 2012 (P.L. 87, No. 13).

Well Plats

The following are the undisputed material facts contained in the record before the Board.
On September 18, 2012, WPX identified the Appellant, Laurence Harvilchuck, as an affected
owner of private water supplies that may be located within 2,500 feet of WPX’s proposed wells.
(Permittee’s Ex. 9; Appellant’s Ex. 23.) WPX provided the Appellant with notice of its
applications for the Well Permits and requested permission to conduct a predrilling or
prealteration survey of his water supplies, which would include identifying the location of the
water supplies.

On October 2, 2012, prior to the Department’s receipt of the applications for the five

Well Permits, the Appellant contacted the Department and WPX, raising formal objections to the
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applications and requesting a conference with the Department under 58 Pa. C.S. § 3251(a) to
discuss the activities proposed in the applications. (Appellant’s Ex. 2; Department’s Ex. A;
Permittee’s Ex. 4.) The Appellant claimed, in part, that the applications for the Well Permits
were defective because the well location data was not true and accurate and that WPX therefore

4 (Department’s Ex. A.)

had made a “willfully false representation.

WPX’s consultant, ARM Group, attempted to conduct a predrilling or prealteration
survey, which would include identifying the location of the Appellant’s water supply. The
Appellant, however, initially refused to allow ARM Group to conduct a survey unless it provided
proof of liability insurance. From July 30, 2012 to September 21, 2012, the Appellant tried to
resolve a number of concerns with WPX before allowing WPX or its third party consultants to
enter his property. WPX did not directly respond to the Appellant’s initial requests to provide
proof of liability insurance. WPX and ARM Group did not resolve this issue with the Appellant
prior to the time WPX submitted the applications for the Well Permits on October 12, 2012, and
instead of relying on a survey to locate the Appellant’s water supply, WPX relied on what it
referred to as “public records” or “public land use records.” (Permittee’s Ex. ‘4.)

On October 12, 2012, WPX submitted permit applications and accompanying plats (the

“Plats™) to the Department for the following five wells: McNamara 36 7H, McNamara 39 9H,

McNamara 39 11H, McNamara 39 13H, and McNamara 39 15H. (Appellant’s Ex. 1.) All five

* In addition, the Appellant charged WPX with discriminating against the colorblind because a certain line
in the applications was in red and not bolded, contrary to printed instructions. The Appellant also claimed
that the proposed wells would travel under his property and that their path violated his property rights.
Further, the Appellant raised two additional objections in his October 2, 2012 letter, claiming that
numerical mistakes, such as writing 35 instead of 36 and 37 instead of 36, rendered WPX’s notice to
affected parties null and void. These objections, which were not raised in the Appellant’s Notices of
Appeal or in the Appellant’s Cross-Motion for Summary Judgment, are deemed waived, and we will not
address these issues in the context of this appeal. Thomas v. DEP, 1998 EHB 93, 97 (stating that
objections not raised in a notice of appeal are waived).
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of those wells are unconventional wells as that term is defined in Section 1 of the 2012 Oil and
Gas Act, 58 Pa. C.S. § 3201, and all five wells are located on the McNamara well pad.

The Plats identified a water supply located on property owned jointly by the Appellant,
Laurence Harvilchuck, and Valerie Harvilchuck, at 22845 State Route 167, Brackney,
Pennsylvania. The Plats indicated that the distances between the Appellant’s water supply and
the vertical well bores associated with WPX’s proposed wells were 1925 feet (McNamara 36
7H); 1935 feet (McNamara 39 9H); 1945 feet (McNamara 39 11H); 1960 feet (McNamara 39
13H); and 1975 feet (McNamara 39 15H).’

On December 3, 2012, the Appellant sent a letter to the Department providing a list of
issues to discuss at a conference required under 58 Pa. C.S. § 3251(a). (Department’s Ex D;
Permittee’s Ex. 5; Appellant’s Ex. 3.) Among those issues, the Appellant requested to discuss
his allegations that WPX provided “false statements with respect to well location data.”
(Department’s Ex. D; Permittee’s Ex. 5; Appellant’s Ex. 3.)

The conference was held on December 14, 2012 between the Department, the Appellant,
and WPX. During the conference, representatives from WPX stated that a survey was not used
to locate the Appellant’s water supply, and instead, WPX relied upon “public records.” To this
date, WPX has refused the Appellant’s requests to disclose the nature of the public records that
were used to locate the water supply, and the Department has not compelled WPX to disclose the

nature of those public records.® The Appellant asserts that no such public records exist.”

> The Plats also identified a potable water supply located on property owned solely by the Appellant at
22779 State Route 167, Brackney, Pennsylvania. The location of that water supply, however, is not at
issue in this appeal. Results of a survey conducted after the Well Permits were issued indicates that the
location of that water supply depicted in the original Plats was accurate, and the Appellant has not
disputed the results of that survey.

5 The record does not include the public records that WPX claims it relied upon. The Appellant has not
indicated to the Board whether the Appellant requested the public records from WPX or the Department
through discovery or in a request under Pennsylvania’s Right-To-Know Law, or whether the Appellant
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During the December 14, 2012 meeting, the participants formally agreed that WPX
would provide proof of insurance covering activities that WPX and its third party consultants
would complete at the Appellant’s residence, at which time WPX or its third party consultants
would be permitted access to obtain a precise location of the Appellant’s water supply and to
obtain a water sample for analysis. (Department’s Ex. E; Permittee’s Exs. 6, 7; Appellant’s Ex.
7.) The Department formally approved that agreement under 58 Pa. C.S. § 3251(a).
(Department’s Ex. E; Permittee’s Exs. 6, 7.) The Department’s letter approving the parties’
agreement was not appealed to the Environmental Hearing Board. WPX provided proof of
liability insurance on December 19, 2012. (Appellant’s Ex. 24.)

Prior to acting on the applications for the Well Permits, the Department performed a
compliance review of the Permittee and its parent company, WPX Energy, Inc. and determined
that the Department had taken no final actions against either entity. (Department’s Ex. G,
Affidavit of S. Craig Lobbins; Permittee’s Ex. 19; Appellant’s Ex. 14.)

On December 27, 2012, the Department issued the following five well permits: 37-115-
21059-00-00, 115-21059-01-00 McNamara 36 7H; 37-115-21060-00 McNamara 39 9H; 37-115-
21061-00-00 McNamara 39 11H; 37-115-21062-00-00 McNamara 39 13H; and 37-115-21063-

00-00 McNamara 39 15H. (Appellant’s Ex. 8.)® The Well Permits, which are all located on the

requested an appointment with the Department to conduct an in-person review of the relevant case files.
All that we know about the Appellant’s diligence to uncover these public records is that the Appellant at
no point filed a motion to compel WPX or the Department to turn over those documents. The Board
views the Appellant’s failure to file a motion to compel to suggest that the Appellant either failed to
diligently uncover the documents or else was satisfied with the documents received through discovery or
other means.

" The Appellant claims that his water well was drilled in 1967, that the water well’s borehole is located
approximately 53 inches from his home, and that the view of the borehole is obstructed by a wooden patio
that was constructed in 1984. The Appellant suggests that the public records WPX originally relied upon
included “overhead imagery.” Appellant’s Reply at 4.

¥ The 2012 Oil and Gas Act requires the Department to “issue a permit within 45 days of submission of a
permit application unless the department denies the permit application for one or more of the reasons set
forth in subsection (e.1), except that the department shall have the right to extend the period for 15 days
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McNamara well pad, authorize WPX to drill and operate certain wells in Silver Lake Township,
Susquehanna County. WPX has a $600,000.00 bond in place, which covers the wells that are
subject to the Well Permits. (Permittee’s Response, Ex. 2.)

On January 28, 2013, the Appellant appealed the Department’s issuance of the five Well
Permits. Those appeals have been consolidated at EHB Docket No. 2013-013-M.

On February 28, 2013, before WPX commenced drilling on the McNamara well pad,
WPX’s consultant, ARM Group, provided the Appellant with pre-drill test results from the
Appellant’s potable water supply. (Permittee’s Ex. 17.) On June 3, 2013, WPX supplemented
the files for the Well Permits to include a map and survey of the location of the Appellant’s
water supply, conducted on February 8, 2013, which included a revised location of the water
supply. (Department’s Ex. H; Permittee’s Ex. 18.) The revised location of the Appellant’s water
supply located on the property owned jointly by Valerie and Laurence Harvilchuck is
approximately 78 feet (McNamara 36 7H); 74 feet (McNamara 39 9H); 79 feet (McNamara 39
11H); 76 feet (McNamara 39 13H); and 75 feet (McNamara 39 15H) further from WPX’s
vertical well bores than the location previously depicted in the Plats submitted with the original
well permit applications. (Department’s Ex. G, Affidavit of S. Craig Lobbins; Permittee’s Ex.
19; Appellant’s Ex. 14.) The revised distances from the water supply to the vertical well bores
are still within 2,500 feet, and for that matter 3,000 feet, of the vertical well bores subject to the
Well Permits.

The first two issues raised in the parties’ cross-motions for summary judgment relate to

the location of the Appellant’s water supply depicted on the Plats which accompanied the

for cause shown upon notification to the applicant for of the reasons for the extension.” 58 Pa. C.S. §
3211(e). It is not apparent from the record whether the Department formally extended the period for 15
days, but if it had, the deadline to approve the Well Permits would have been November 26, 2012, which
means the Department issued the Well Permits at least 31 days late.

684



applications for the Well Permits. The first issue is whether the location of the water supply
identified in the applications was inaccurate and, if so, whether the Department erred by relying
on that information in issuing the Well Permits. If the information was inaccurate, then a related
sub-issue is whether the Permittee and the Department were aware that this initial locational data
was inaccurate. The second issue is whether the Department erred by issuing the Well Permits
without requiring the Permittee to disclose the basis on which it determined the location of the
Appellant’s water supply. The third issue is whether WPX Energy, Inc., the parent company of
the Permittee, is the alter ego of the Permittee, and, if so, whether the Department erred in
issuing the Well Permits to the Permittee instead of WPX Energy, Inc. We will address each of
these issues in turn. Ultimately finding no disputed issues of material fact, we find that WPX
and the Department, and not the Appellant, are entitled to judgment as a matter of law on all
three issues.

Location of Appellant’s Water Supply

The Appellant, in his Notices of Appeal, argues that WPX failed to determine the
location of the Appellant’s potable water supply within a tolerance of thirty feet as required by
the Department’s application forms, and that WPX failed to provide “any notation, reference, or
indication within the permit applications that the information was not obtained from a survey or
other reliable means, in conflict with 58 Pa. C.S. § 3211(b)(1).” (Notices of Appeal.)

The Appellant also draws attention to the certification on the signature block of WPX’s
applications, which states: “The person signing this form attests that they have the authority to
submit this application on behalf of the applicant, and that the information, including all related
submissions, is true and accurate to the best of their knowledge.” (Appellant’s Ex. 1.) The

Appellant claims that WPX and the Department knew that the well location data in the Plats was
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inaccurate because, the Appellant argues, they were “explicitly told so in writing by the
Appellant.” Appellant’s Brief in Support of Cross-Motion for Summary Judgment at 6. As a
result, the Appellant contends, the applications for the Well Permits “contained information
known by the Department to be materially untrue, namely the misrepresentation of the location
of the Appellant’s potable water supply,” and that these “misrepresentations” constitute three
separate violations and resulted in the issuances of permits contrary to law. First, the Appellant
alleges a violation of 58 Pa. C.S. § 3259(4), which prohibits any “[a]ttempt to obtain a permit . . .
by misrepresentation or failure to disclose all relevant facts.” Second, the Appellant alleges a
violation of 18 Pa. C.S. § 4904(a)(3), which states that “[a] person commits a misdemeanor of
the second degree if, with intent to mislead a public servant in performing his official function,
he: . . . submits or invites reliance on any sample, specimen, map, boundary mark, or other object
which he knows to be false.” Third, the Appellant alleges that WPX committed “fraud in the
inducement.” Appellant’s Brief in Support of Response to Permittee’s Motion for Summary
Judgment at 5-7. Under Pennsylvania law, the elements of fraud in the inducement are as
follows:

(1) a representation;

(2) which is material to the transaction at hand;

(3) made falsely, with knowledge of its falsity or recklessness as to

whether it is true or false;

(4) with the intent of misleading another into relying on it;

(5) justifiable reliance on the misrepresentation; and

(6) the resulting injury was proximately caused by the reliance.

Partners Coffee Co., LLC v. Oceana Servs. & Prods. Co., 700 F. Supp. 2d 720, 727 (2010).°

? WPX argues that the Appellant did not raise alleged violations of 18 Pa. C.S. § 4904(a)(3) or fraud in
the inducement in his Notices of Appeal, and that those arguments should therefore be deemed waived.
Permittee’s Reply at 2 n.1; see also Permittee’s Brief in Support of Response at 3 n.1. We disagree. The
Appellant, in his first objection, argues that WPX submitted information to the Department that WPX
knew was materially untrue. The violations of 18 Pa. C.S. § 4904(a)(3) and fraud in the inducement,
alleged by the Appellant, merely support the Appellant’s first objection.
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The Appellant claims that the Department was aware of these violations and, with that
knowledge in hand, erred by issuing the Well Permits to WPX. The Appellant also claims that
because WPX inaccurately identified his potable water supply in the original applications, that
the applications for the Well Permits were therefore incomplete. As such, the Appellant argues,
the Department should have denied the applications under 58 Pa. C.S. § 3211(e.1), for the
following reasons: “1) The well site for which a permit is required is in violation of any of this
chapter or issuance of the permit would result in a violation of this chapter or other applicable
law. 2) The permit application is incomplete. . . .” 58 Pa. C.S. § 3211(e.1). The Appellant
argues that the Department, before issuing the Well Permits, should have required WPX to
submit corrected applications or else should have attached conditions to the Well Permits
requiring WPX to correct information related to the location of the Appellant’s water supply.
For a number of reasons, we strongly disagree with the Appellant’s objection.

We do not believe that the Permittee’s inability to initially identify the Appellant’s water
supply within a tolerance of 30 feet is fatal to the Department’s issuance of the Well Permits.
Section 3211(b.1) provides that “[n]otification of surface landowners or water purveyors shall be
on forms, and in a manner prescribed by the department, sufficient to identify the rights afforded
those persons under section 3218 (relating to protection of water supplies) and to advise them of
the advantages of taking their own predrilling or prealteration survey.” 58 Pa. C.S. § 3211(b.1).
The Department’s instructions for completing a well plat direct applicants to identify the latitude
and longitude coordinates of the water supplies of all surface landowners located within 3,000
feet of the vertical well bore for an unconventional well. Forms accompanying well permit

applications direct applicants to identify the latitude and longitude coordinates to an accuracy of
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plus or minus 30 feet. (Appellant’s Ex. 1, p. 37.)'° The Department has also released two
technical guidance documents which address the accuracy of locational data contained in oil and
gas well plats. The first, Document Number 013-0830-003, states that “[t]he ultimate goal is for
a 10-meter/32.8 Feet or better level of accuracy.” (Appellant’s Ex. 11, p. 4 (Locational Data
Policy).) The second, Document Number 550-2100-009, states that “[t]he accuracy of the data
must meet the Department’s Policy (#013-0830-003) goal of 10-meter accuracy . . . .”
(Appellant’s Ex. 10, p. 2 (Oil and Gas Locational Guidance).)

Section 3211(b.1) requires only that notification to landowners should be on forms
sufficient to identify certain rights of nearby landowners. Nothing in Section 3211(b.1)
discusses the necessary range of accuracy of locational data provided within a notification. The
Department’s guidance documents also do not provide a binding norm accuracy requirement.
See, e.g., Borough of Bedford v. Dep’t of Envtl. Prot., 972 A.2d 53 (Pa. Cmwlth. 2009) (holding
that an agency’s guidance document that is applied as a binding norm is a regulation that must be
promulgated as a regulation). The guidance document merely provides guidance and
discretionary standards concerning a certain level of accuracy. The Department has the
discretion to approve applications that vary from such discretionary standards under appropriate

11

circumstances. ~ Failure to identify the location of the Appellant’s water supply within a

tolerance of 30 feet is not, per se, a violation of the 2012 Oil and Gas Act.

1 Other instructions for completing a well plat state that the Department’s “minimum requirement is that
latitude and longitude be determined within (plus or minus) 10 meters (33 feet).” (Appellant’s Ex. 9, p. 3
(Locational Plat for Oil and Gas Well, form 8000-PM-OOGMO0002); Department’s Ex. I.) WPX is
correct, however, that these particular instructions refer to the location of the permitted well, not nearby
potable water supplies. Potable water supplies are addressed in the last sentence on page three of those
instructions.

! The Board notes that the Department’s guidance documents aim for an accuracy of 10 meters whereas
the Department’s well permit application forms request an accuracy of 30 feet. While these numbers are
close, they are not equal, and the Department does not explain which of the two distances it prefers.
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Further, we disagree with the Appellant’s basis for his argument that the applications are
“in conflict with 58 Pa. C.S. § 3211(b)(1)” because WPX failed to provide “any notation,
reference, or indication within the permit applications that the information was not obtained from
a survey or other reliable means . . . .” The plain language of Section 3211(b)(1) simply does not
require applicants to provide a “notation, reference, or indication” within a permit application if
supporting information “was not obtained from a survey or other reliable means.” Section
3211(b)(1) requires only that a plat be “prepared by a competent engineer or a competent
surveyor, on forms furnished by the department.” The record indicates that WPX complied with
those requirements.

We also disagree with the Appellant’s assertion “that the Department knew of the
defective certification early in the Application review process when the objections were filed . . .
prior to approval and the issuance of the Permits.” That claim simply has no basis in fact. The
only evidence the Appellant offers in support of this assertion is that he, the Appellant, told WPX
and the Department that the locational data was inaccurate simply because the Appellant
believed that the “public records,” which WPX claimed it relied upon, did not exist. Obviously
the Appellant’s mere assertion does not conclusively prove that the data was inaccurate. At
most, the Appellant’s assertion would put the accuracy of the locational data in dispute, from the

Department’s objective point of view."

12 The Appellant claims that a copy of notes taken by a Department employee during the December 12,
2012 meeting indicates that the Department believed that WPX’s surveyor was in doubt about the
accuracy of location of the Appellant’s water supply. (Appellant’s Ex. 6.) The notes, at most, provide
preliminary thoughts that ultimately led to the parties’ agreement, which was approved by the
Department, and in which the Appellant agreed to allow WPX or its third party consultant to survey his
property if WPX or the third party consultant provided proof of liability insurance. Nothing in the
Department’s notes indicates that the Department knew, at the time of the meeting, that the locational data
was inaccurate.
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Drawing all reasonable inferences in favor of the Appellant, the record is without any
indication that WPX and the Department knew that the initial locational data was not accurate at
the time it was submitted or at the time the Well Permits were issued. The undisputed fact that
the initial locational data indicated that the Appellant’s water supply was closer to WPX’s
proposed well bores than it actually is undermines the Appellant’s claims that WPX willfully
misrepresented the location of the Appellant’s water supply and fabricated data resulting in
violations of various provisions of law. Placing the Appellant’s water supply closer to its well
bores provides no logical benefit to WPX, and it only helps to ensure that the Appellant’s water
supply receives the protection that the law provides.

As a result, we agree with WPX and the Department that because WPX provided
locational data which WPX believed, to the best of its knowledge, was accurate at the time the
data was submitted, WPX did not violate 58 Pa. C.S. § 3259(4) or 18 Pa. C.S. § 4904(a)(3) and
did not commit fraud in the inducement. WPX did not attempt to obtain the Well Permits by
misrepresentation. The initial locational data was not as accurate as the later survey-derived
data, but WPX did not act with recklessness as to whether the locational data was true or false,
and did not submit or invite reliance on the locational data with the intent to mislead the
Department or others.

We do not agree with the Appellant’s suggestion that the Department, before issuing the
Well Permits, should have required WPX to submit corrected applications or else should have
attached conditions to the Well Permits requiring WPX to correct information related to the
locations of the Appellant’s water supply. The Appellant has failed to acknowledge that even if
the initial locational data provided by WPX was inaccurate as alleged, those mistakes were

subsequently corrected, and there is therefore no remedy we can provide to the Appellant. The
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Board generally will not remand a permit where the Department’s “failures to comply with
applicable regulations have been purely procedural, easily correctable and environmentally
inconsequential.” Kwalwasser v. DEP, 1986 EHB 24, 55; Shippensburg Township P.L.A.N. v.
DEP, 2004 EHB 548, 550-51. In O’Reilly v. DEP, 2001 EHB 19, the Board stated:

The goal of Board proceedings is not to go back through the entire
course of permit application procedures to pick out errors that may
have been made along the way. . . . There will be errors in virtually
any permit application review of even modest complexity. If the
errors have been corrected, there is no need to dwell upon them.
Errors may have been rendered immaterial or moot by subsequent
events or even the passage of time. A party who would challenge a
permit must show us that errors committed during the application
process have some continuing relevance.

O’Reilly, 2001 EHB at 51 (emphasis added); see also Goetz v. DEP, 2003 EHB 16, 27,
Shippensburg Township P.L.A.N. v. DEP, 2004 EHB 548, 550; County of Berks v. DEP, 2005
EHB 233, 267. The Board, in O’Reilly, also stated that “[i]n an appeal from a permit issuance,
our review of the permit is not a vehicle for punishment, but a determination of what, if any,
changes need to be made to make the permit consistent with the law.” O’Reilly, 2001 EHB at
56.
In Kleissler v. DEP, 2002 EHB 737, the Board stated:
[I]t makes no sense to dwell inordinately on the permit application

review process if any alleged defects are immaterial in the final
analysis.

Whether errors occurred is only half the question. If an error
occurred, the effect and consequences of the error must be weighed
when the Board fashions its order. An inconsequential error or an
error that this Board can do little to correct given the realities of a
situation is not likely to result in a permit suspension or revocation,
and even a remand may be a waste of time and effort. A party that
advances these points does not exhibit disdain for the law.
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Kleissler, 2002 EHB at 751-52.

The Board also recognizes a long history of precedent stating that the Board will
generally not remand a permit if the objections raised by an appellant amount to harmless error.
Shippensburg Township P.L.A.N. v. DEP, 2004 EHB 548, 550 (“In short, we will not remand a
permit to correct harmless procedural errors.”); City of Harrisburg v. DEP, 1996 EHB 709, 780;

Stevens v. DEP, 2002 EHB 249, 259; Gadinski v. DEP, 2013 EHB 246, 275. In Stevens v. DEP,
we stated:

[TThe Stevenses do not explain how or why the arguments should
make a difference in this case. They do not explain why -- even if
they are correct on all of the points -- they are entitled to any relief
in their favor. It is not independently apparent to us that resolution
of any of these issues in the Stevenses' favor would justify any
action on our part regarding the use of [the site]. Even if we
assume for purposes of discussion that the Department erred in any
of these respects, the errors are meaningless, immaterial, and
harmless in the context of this appeal.

Stevens, 2002 EHB at 259. In fact, the Commonwealth Court has stated that if “there was a
procedural error during the processing of a permit application, it does not provide a basis for
remand if it was harmless.” Berks County v. Department of Environmental Protection, et al.,
894 A.2d 183, 193 (Cmwlth. Ct. 2006).

The Appellant has provided no evidence that any foreseeable harm will result from
WPX’s need to update the permit files. The only harm alleged by the Appellant that we can
glean from his filings reads as follows:

Hypothetically, if the error had been allowed to stand by Appellant
and Appellant had subsequently drilled another borehole on his
premises in close proximity to an existing borehole subsequent to
any drilling activity under the Permits, there would be little to
preclude either Permittee or the Department from allowing
confusion over the locations of the hypothetical wells and their

respective ages to vex Appellant’s effort to seek relief under the
law and result in litigation that could otherwise have been avoided
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by Permittee’s compliance with the level of accuracy required by
the Department.

Appellant’s Reply to Department’s Response at 6. WPX did correct the error, however, so the
Appellant’s alleged hypothetical harm will never materialize.'?

The Board does not support the Appellant’s extreme efforts to make a mountain out of a
molehill. First, no party disputes that the initial locational data was less accurate than the
subsequently filed survey-derived locational data, but that the initial locational data is more
protective or conservative than the survey-derived locational data. As the record indicates, after
the Well Permits were issued, WPX prepared a survey of the location of the Appellant’s water
supply, then supplemented the permit files to reflect that the location of the Appellant’s water
supply was actually 74 to 79 feet further from WPX’s proposed well bores than WPX previously
believed. This amendment to the initial locational data did not affect the overall conclusion that
WPX located the Appellant’s water supply within 2,500 feet of WPX’s proposed well bores.
WPX, having identified that the Appellant’s water supply is within 3,000 feet of the proposed
unconventional wells for purposes of preparing the Plats, and is within 2,500 feet of the proposed
unconventional wells for purposes of a predrilling or prealteration survey, provided the required
notice to the Appellant under 58 Pa. C.S. § 3211(b)(2) and 58 Pa. C.S. § 3218(e.1).

Second, the Appellant’s objections to the accuracy of the initial locational data are now
moot before the Board in this appeal because the parties agree that WPX obtained survey data
after the permits were issued and submitted this more accurate survey-derived locational data to

the Department. WPX provided the Appellant with the notice mandated by the 2012 Oil and Gas

"> The Appellant, in one of his reply briefs, for the first time introduced an objection under Article 1,
Section 27 of the Pennsylvania Constitution in light of the Pennsylvania Supreme Court’s recent decision
in Robinson Twp. v. Commonwealth, 83 A.3d 901 (Pa. 2013). Appellant’s Reply at 1-3. The Appellant
did not include that objection in his Notices of Appeal, and that argument is therefore waived. Thomas v.
DEP, 1998 EHB 93, 97 (stating that objections not raised in a notice of appeal are waived).
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Act in a timely manner and conducted the predrilling and prealteration survey before drilling.
We agree with the Department that the “Appellant has not identified any effect, impact or harm
occasioned by the Permittee [originally] identifying his water supply as being 70 feet closer to
the proposed vertical well bores than it actually is.” Department’s Brief in Support of its
Response at 10. As WPX correctly states, “[t]here is no practical or meaningful relief this Board
can offer at this point. The Appellant’s wells have been surveyed, properly located, and tested
prior to drilling so that the public record now contains the surveyed exact locations of his water
wells.” Permittee’s Brief in Support of Motion for Summary Judgment at 9-10.

We agree with the Department that the modification to the distances “is immaterial to the
final analysis and is really a permitting procedural error” which has no continuing relevance.
The “Appellant has not identified any ongoing effect, impact or harm to the alleged
deficiencies.” Permittee’s Brief in Support of Response at 5. WPX’s error was purely
procedural, easily correctable and environmentally inconsequential. Our review of the Well
Permits is not a vehicle for punishment. We must weigh the effect and consequences of the error
when we fashion our order, and we find here that because the error has been corrected, a remand
would be a waste of time and effort. In essence, WPX’s initial submission of the leés accurate
locational data, which has since been corrected, amounts to harmless error.

Similarly, we disagree with the Appellant’s argument that the applications for the Well
Permits were incomplete because they contained the initial less accurate locational data, and
should have been denied by the Department under 58 Pa. C.S. § 3211(e.1)(2). This information
has been updated to reflect the accurate location of the Appellant’s water supply, and, as
explained above, there is simply no longer any issue to remedy. The Appellant’s objection has

no continuing relevance and amounts to harmless error.
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The Appellant claims that “[t]hese alleged violations are of continuing relevance for
renewals pending before the Department for two of the permits,” (Appellant’s Ex. 15), “the
issuance of a new, third permit at the same site,” (Appellant’s Ex. 16), “and a previously issued
renewal of a fourth permit,” (Appellant’s Ex. 17). Appellant’s Brief in Support of Cross-Motion
for Summary Judgment at 7. The Board, however, agrees with WPX that such renewals and new
permit applications are not the subject of this appeal and do not support a basis for the continuing
relevance of the violations alleged by the Appellant.

We find that, in drawing all inferences in favor of the Appellant, the record does not
support his first objection. The accuracy of the initial locational data was sufficient to allow the
Department to issue the Well Permits, and any lingering concerns about the accuracy of the
locational data were eliminated when WPX conducted its predrilling or.prealteration survey and
actually surveyed the location of the Appellant’s water supply.

Failure to Disclose Information and Method Used to Locate Appellant’s Water Supply

The Appellant’s second objection is that the Department failed to uphold 58 Pa. C.S. §
3236(b) and violated the law by not requiring WPX to disclose the information and method used
to generate the location of the Appellant’s water supply. Appellant’s Brief in Support of Cross-
Motion for Summary Judgment at 3, 8.

Section 3236 states:

§ 3236. Reliance on maps and burden of proof.

(@) General rule.--In determining whether a coal mine or
operating coal mine is or will be within a particular distance from a
storage reservoir which is material under this chapter, the owner or
operator of the coal mine and the storage operator may rely on the
most recent map of the storage reservoir or coal mine filed by the
other party with the department.

(b) Accuracy.--Where accuracy of a map or data filed under
this chapter is in issue, the person that filed the map or data shall:
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(1) at the request of an objecting party, disclose the
information and method used to compile the map or data, along
with any information available to the person that might affect
current validity of the map or data; and
(2) have the burden of proving accuracy of the map or
data.
52 Pa. C.S. § 3236 (emphasis added). The Appellant questioned the accuracy of the locational
data in WPX’s applications and asserts that under this provision WPX has the burden to prove
the accuracy of its data. In response to the Appellant’s objections regarding the accuracy of the
locational data, WPX indicated that it used “public records” to determine the location of the
Appellant’s water supply without disclosing what public records were used.

The Appellant is not satisfied with WPX’s answer that it relied on “public records” and
its refusal to disclose any further detailed information about the location of the Appellant’s water
supply.'* The Appellant argues that in response to his requests WPX should have disclosed the
exact information and method used to locate his water supply identified on the Plats submitted
with WPX’s applications for the Well Permits. The Appellant further argues that when WPX
failed to disclose its information and methods, that the Department should have required their
disclosure, and that the Department, having failed to enforce 58 Pa. C.S. § 3236(b) by not
requiring WPX to disclose its information and methods, abused its discretion and acted
arbitrarily, capriciously, and contrary to law in issuing the Well Permits.

WPX and the Department argue that Section 3236 applies only to the underground

storage of gas in a storage reservoir and does not apply to all plats submitted under the 2012 Oil

and Gas Act. They argue that because Section 3236 is found in Subchapter C, which addresses

' There is a dispute between the Appellant and WPX regarding the basis upon which WPX determined
the location of the Appellant’s water supply in the initial submittal. WPX asserts it used “public records,”
and the Appellant asserts that there are no public records and that WPX falsified the locational data. This
dispute is not a dispute of material fact in light of the subsequent predrilling or prealteration survey of the
Appellant’s water supply that WPX conducted, which included the surveyed location of the Appellant’s
water supply.
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underground storage of gas, and because Section 3236(a), the “General rule,” pertains only to
maps submitted by operators of storage reservoirs, that Section 3236(b) is limited in application
to only those provisions found in Subchapter C that address storage reservoirs. They argue in the
alternative that even if Section 3236(b) is applicable to the Appellant’s objection and WPX’s
disclosure was therefore required under Section 3236(b), the Appellant does not demonstrate
how that failure to disclose has caused the Department’s issuance of the Well Permits to be
unlawful. Department’s Brief in Support of Response at 12.

We disagree with WPX and the Department that Section 3236(b) applies only to the
underground storage of gas in a gas reservoir. As the Appellant correctly points out, 58 Pa. C.S.
§ 3236(b) refers to a map or data filed under this chapter, and therefore applies to the totality of
Chapter 32 which encompasses all permit applications under Section 3211(a). Appellant’s Brief
in Support of Cross-Motion for Summary Judgment at 9. WPX and the Department show
disdain for the plain language of Section 3236(b) by ignoring the phrase under this chapter. The
General Assembly chose for Section 3236(b) to apply to the entirety of Chapter 32, not simply to
a subchapter, and could easily have included the prefix “sub-" if it so desired. Further, whereas
Section 3236(a) refers only to “maps,” Section 3236(b) refers to “maps or data,” which suggests
that Section 3236(b) is not limited by Section 3236(a). Section 3236(b) applies to the entirety of
Chapter 32 and is therefore applicable to the Appellant’s second objection in this appeal.

Section 3236 of the 2012 Oil and Gas Act is patterned after the language in Section
601.306 (“Reliance on Maps: burden of proof) of the 1984 Oil and Gas Act. Section 601.306
contained two similar subsections to Section 3236: subsection (a) addressed use of maps
showing distance of operating coal mines to a gas storage reservoirs; and subsection (b)

addressed challenges to “the accuracy of maps or data filed by any person pursuant to the
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requirements of this act.” Subsection (b) of Section 601.306 is not limited in scope to maps or
data filed under subsection (a), but, like subsection (b) of Section 3236, it extends to maps or
data filed under the requirements of the act. Under Paragraph (2) of Section 4 of the 2012 Oil
and Gas Act,

Except as set forth in paragraph (3), any difference in language

between 58 Pa.C.S. Ch. 32 and the Oil and Gas Act is intended

only to conform to the style of the Pennsylvania Consolidated

Statutes and is not intended to change or affect the legislative

intent, judicial construction or administration or implementation of

the Oil and Gas Act.
Section 4(2) of the Act of February 14, 2012 (P.L. 87, No. 13).

Section 3236 is not listed in Paragraph (3), so the General Assembly did not intend to
change the meaning of subsection 601.306(b) when it replaced it with subsection 3236(b) in
2012. Both subsections include all maps or data filed under Chapter 32 or the replaced 1984 Oil
and Gas Act. The General Assembly has, in both laws, clearly stated its intention to expand the
scope of the requirements in subsection (b) beyond the limited scope of subsection (a).

Further, Section 3236(b), by its express terms, applies to all maps or data filed under
Chapter 32. A “plat” is defined under Chapter 32 of the 2012 Oil and Gas Act as “[a] map,
drawing or print accurately drawn to scale showing the proposed or existing location of a well or
wells.” 58 Pa. C.S. § 3203 (Plat). In other words, a plat is defined as a type of map. Therefore,
Section 3236(b) applies to all plats filed under Chapter 32.

Where we agree with WPX and the Department is that the Appellant’s concern has no
continuing relevance. The Department correctly argues that the Appellant does not demonstrate
how WPX’s failure to disclose the information and method of locating the Appellant’s water

supply has caused the Department’s issuance of the Well Permits to be unlawful. Similar to our

reasoning above in dismissing the Appellant’s first objection, there is simply no practical or
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meaningful relief the Board can offer at this point. The Appellant’s water supply has now been
surveyed, more accurately located, and tested prior to drilling so that the public record now
contains the precise surveyed location of his water supply.

The Appellant claims that the alleged violations are of continuing relevance because of
an application for the issuance of a new permit at the same site that is pending before the
Department. (Appellant’s Ex. 16.) The Appellant also identifies a renewal permit issued on
September 25, 2013, (Appellant’s Ex. 17), that contains the same less accurate locational data
contained in the original Plats filed with the applications for the Well Permits, even though WPX
and the Department were in possession of the updated information on June 3, 2013, more than
three months earlier. Appellant’s Reply at 7. While we find it remarkable that WPX and the
Department could make such an oversight in light of the ongoing litigation of this appeal, we do
not find that such a mistake is of continuing relevance to this consolidated appeal.

Alter Ego

The third issue presented in the cross-motions for summary judgment is whether WPX
Energy, Inc., the parent company of the Permittee, is the alter ego of the Permittee and, if so,
whether the Department erred in issuing the Well Permits to the Permittee instead of WPX
Energy, Inc. The Appellant asks the Board to pierce the corporate veil of the Permittee and to
decide that the Permittee’s parent corporation is the real party in interest and should be the
permittee.

The Permittee, WPX Energy Appalachia, LLC, is wholly owned by WPX Energy
Production, LLC, which is wholly owned by WPX Energy, Inc. In that sense, WPX Energy
Appalachia, LLC is indirectly wholly owned by WPX Energy, Inc., making WPX Energy, Inc.

the parent company of its subsidiary, WPX Energy Appalachia, LLC. The parent company,
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WPX Energy, Inc., is a public traded company (NYSE: WPX) and a Delaware corporation with
principal offices at One Williams Center in Tulsa, Oklahoma, whereas the subsidiary and
Permittee, WPX Energy Appalachia, LLC, is a Delaware limited liability company that operates
and maintains offices in Canonsburg, Pennsylvania.

On September 20, 2013, the Board denied the Appellant’s Motion for Leave to Join WPX
Energy, Inc. as Permittee (“Motion to Join”). Harvilchuck v. DEP, 2013 EHB 536. The
Appellant, in his Motion to Join, asserted that WPX Energy, Inc. (“WPX Energy”) is the actual
party-in-interest and that WPX Energy is using the identity of WPX Energy Appalachia, LLC
(“WPX Energy Appalachia”) as its alter ego. The Appellant based his Motion to Join on a
number facts that the Appellant asserted were sufficient to pierce the corporate veil. The
Appellant also argued that the Board’s May 7, 2013 Order granting admission pro hac vice of
Lisa A. Decker constituted a de facto joinder of WPX Energy.

The Board denied the Motion to Join and explained that it lacks the authority to join a
non-party in an appeal before the Board.'” The Board also held that the error in the Board’s May
7, 2013 Order was not a de facto joinder of WPX Energy. The Board noted that the Appellant, in
his Motion to Join, may have been implicitly arguing that the Department issued the Well
Permits to the wrong corporate entity, and if the Motion to Join in fact raised that issue, the
Board declined to address it in the context of ruling on the Motion to Join and reserved judgment

on that issue until a later date. The Board also indicated that it was not apparent from the

!> The Board noted that its Rules of Practice and Procedure contain no provision addressing joinder or
authorizing the Board to involuntarily join parties to an appeal. Harvilchuck, 2013 EHB 536, 536. In
Ferri Contracting Company, Inc. v. DEP, 506 A.2d 981 (Pa. Cmwlth. 1986), the Commonwealth Court
affirmed the Board's interpretation of its regulations that the Board lacks the authority to involuntarily
join parties. 506 A.2d at 985; see also Parker Twp. Bd. of Supervisors v. DER, 1991 EHB 1724, 1725-26;
Lower Paxton Twp. Auth. v. DER, 1995 EHB 131, 138; Thomas v. DEP, 2000 EHB 452, 458.
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Appellant’s Notice of Appeal that the Appellant had objected to the Department’s issuance of the
Well Permits to WPX Energy Appalachia rather than to WPX Energy.

On November 8, 2013, the Board granted leave to the Appellant to amend his
consolidated appeals to include the following objection:

4. The Department abused its discretion and acted arbitrarily,
capriciously, and contrary to law by failing to perform due diligence to ascertain
whether or not the person named as Permittee, WPX Appalachia, was the proper
person to which the Permits should have been issued pursuant to 58 Pa. Cons.

Stat. § 3211(a) which states that no person shall drill or alter a well without

having first obtained a well permit.

(a) The Department did not perform any inquiry or investigation,
beyond the identification of Permittee as a duly established
corporate entity that is authorized to do business in Pennsylvania,
as to whether or not the named Permittee was, in fact, the person
responsible for causing or conducting operations or other activities
involving the wells and/or sites identified in the Permits issued by
the Department.

Harvilchuck v. DEP, 2013 EHB 670, 672. The Department did not oppose the Appellant’s
motion for leave to amend his appeal. The Board granted that motion but did not consider the
merits of the Appellant’s new objection. Id. at 675-76.

In the Appellant’s pending Cross-Motion for Summary Judgment, the Appellant argues
that WPX Energy, not WPX Energy Appalachia, is the real party in interest in the permitted
activities and that the actions of WPX Energy Appalachia, rather than WPX Energy, filing the
applications for the Well Permits as WPX Energy Appalachia are repeated violations of 58 Pa.
C.S. § 3259(4) in the misrepresentation or failure to disclose all relevant facts, namely the scope
and extent of the involvement of WPX Energy as the real party in interest. Appellant’s Brief in
Support of Cross-Motion for Summary Judgment at 3-4. The Appellant also claims that WPX
Energy Appalachia violated 18 Pa. C.S. § 4904(a), and that WPX Energy’s use of WPX Energy

Appalachia “as a shield to knowingly make misstatements of fact in order to induce the
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Department to approve [the Well Permits] for monetary gain [of WPX Energy, Inc.]” amounts to
fraud in the inducement. The Appellant also suggests that WPX Energy Appalachia violated 18
Pa. C.S. § 4114, which prohibits securing execution of documents by deception.

The Appellant claims that WPX Energy Appalachia failed to disclose its function as the
alter ego of WPX Energy. Appellant’s Brief in Support of Cross-Motion for Summary Judgment
at 10. The Appellant argues that because the Department investigated the compliance histories
of WPX Energy and WPX Energy Appalachia, but not WPX Energy Production, LLC, which is
an intermediate subsidiary of WPX Energy, that the Department has disregarded the corporate
form.

The Appellant further argues that “[t]he failure of the Department to accurately identify
the real party in interest in the course of exercising its permitting function is of continuing
relevance to the Board to avoid having a shell corporation or an individual who is judgment
proof assume the identity of Permittee and take apparent responsibility for the permitted
activities while the activities are under the actual direction and control of a separate real party in
interest, [WPX Energy, Inc.]” Appellant’s Brief in Support of Cross-Motion for Summary
Judgment at 4. The Appellant also claims that “[t]hese alleged violations are of continuing
relevance for renewals pending before the Department for two of the permits,” (Appellant’s Ex.
15), “the issuance of a new, third permit at the same site,” (Appellant’s Ex. 16), “and a
previously issued renewal of a fourth permit,” (Appellant’s Ex. 17). Appellant’s Brief in
Support of Cross-Motion for Summary Judgment at 11.

The Appellant has asserted a number of facts in support of a piercing the corporate veil
theory. The Appellant claims that WPX Energy Appalachia uses a service mark issued

exclusively to WPX Energy, Inc. as US Trademark Registration Number 4302164. (Appellant’s
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Exs. 23, 24.) WPX Energy Appalachia claims that this service mark “is part of the WPX
corporate family.” The Appellant claims that the internet domain name wpxenergy.com, which
is registered to “WPX Energy,” is used by both WPX Energy, Inc. and WPX Energy Appalachia,
LLC. (Appellant’s Exs. 20, 21, 25, 26, 27.) The Appellant argues that this fact alone is
sufficient evidence to pierce the corporate veil because technology has advanced in recent years
and the use of shared internet domain name implies the use of a common server, which
inherently requires “extensive commingling.” Appellant’s Reply at 8-9. WPX Energy
Appalachia contends that this is not sufficient evidence to disregard the corporate form. WPX
Energy Appalachia agrees that wpxenergy.com is WPX Energy, Inc.’s email domain, but states
that this email domain “is part of the WPX corporate family.”

The Appellant claims that the telephone number provided in the applications for the Well
Permits is the same telephone number as one identified on wpxenergy.com as a public contact
telephone number for one of its Basin Field Offices. (Appellant’s Exs. 1, 22.) The Permittee
claims that the number is for a location where the Permittee, and not its parent company,
conducts business. The Appellant also claims that a mailing address provided in the Well
Permits and in the applications for the Well Permits is the same address provided in
correspondence sent by representatives of “WPX Energy” to the Appellant. (Appellant’s Exs. 4,
5.) The Permittee claims that “[t]he fact that the WPX website mentions and identifies
Permittee’s phone numbers and office location is not in and of itself a basis for piercing the
corporate veil under Pennsylvania law.” Permittee’s Brief in Opposition to Appellant’s Cross-
Métion for Summary Judgment at 12.

In general, the Appellant argues that all references to “WPX Energy” are intended to

refer to WPX Energy, Inc., the parent company, while the Permittee argues that all references to
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“WPX Energy” are intended to refer to WPX Energy Appalachia, LLC. An ambiguity exists
here. When analyzing a motion for summary judgment, we view all material facts in the light
most favorable to the non-moving party. Therefore, when analyzing the Appellant’s motion, we
will adopt his factual averment, that all ambiguous references to WPX Energy are intended to
identify WPX Energy, Inc., and when analyzing the Permittee’s motion, we will adopt its factual
averments, that such references refer to WPX Energy Appalachia, LLC.

For example, the Appellant claims that WPX Energy, Inc. was also a participant in the
December 14, 2012 conference, while the Permittee claims that only the Permittee, WPX Energy
Appalachia, LLC, was a participant. Correspondence is often sent from “WPX Energy,” without
reference to whether the correspondence is being sent from the parent company or one of its
subsidiaries. (Appellant’s Exs. 4, 5, 18, 19, 26, 27.) Two of the Appellant’s exhibits are
correspondence specifically sent by WPX Energy Appalachia, LLC. (Appellant’s Exs. 23, 24.)
Another of the Appellant’s exhibits is an email sent by WPX Energy, Inc. (Appellant’s Ex. 27.)
The Appellant was identified by “WPX Energy” as having potable water supplies that needed to
be addressed in the applications for the Well Permits. (Appellant’s Exs. 4, 5.) When we view
the record in the light most favorable to the Appellant, we can presume that at least some
employees do work for both WPX Energy and WPX Energy Appalachia. Appellant’s Brief in
Support of Response to Permittee’s Motion for Summary Judgment at 16. The Permittee argues
that this fact, even if true, is not a sufficient basis on which to ignore the corporate form.

The Appellant also claims that the Board’s admission pro hac vice of Lisa A. Decker,

who serves as in-house counsel to WPX Energy, to represent WPX Energy Appalachia is
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evidence of comingling. (Appellant’s Ex. 26.) The Permittee claims that WPX Energy has no
involvement in WPX Enérgy Appalachia’s relationship with the Appellant.'®

Piercing the corporate veil is an equitable doctrine, which allows courts to provide relief
during exceptional circumstances and to impose liability on a corporation’s shareholder, in
contravention of traditional limitations on corporate liability. See Newcrete Prods. v. City of
Wilkes-Barre, 37 A.3d 7, 12 (Pa. Cmwlth. 2012); see also Commw. v. Price Bar, Inc., 201 A.2d
221, 222 (Pa. Super. Ct. 1964). Veil-piercing allows courts, in rare circumstances, to “assess
liability for the acts of a corporation to the equity holders in the corporation by removing the
statutory protection otherwise insulating a shareholder from liability.” Newcrete Prods. v. City
of Wilkes-Barre, 37 A.3d 7, 12 (Pa. Cmwlth. 2012). Each state may apply different criteria for
determining whether or when a court may pierce the corporate veil. See, e.g., Pearson v.
Component Tech. Corp., 247 F.3d 471, 488-489,491 (3d Cir. 2001); Craig v. Lake Asbestos of
Quebec, Ltd., 843 F.2d 145, 149 (3d Cir. 1988) (applying New Jersey state law to evaluate veil-
piercing).

Pennsylvania law imposes a “strong presumption against piercing the corporate veil,”
preferring preservation of the corporate form. Lumax Indus. v. Aulman, 669 A.2d 893, 895 (Pa.
1995) (citing Wedner v. Unemp’t Board, 296 A.2d 792 (Pa. Cmwlth. 1972)). Corporations are
presumed independent, even when wholly owned by a single individual or other entity. See id.
(citing College Watercolor Grp., Inc. v. William H. Newbauer, Inc., 360 A.2d 200, 207 (Pa.
1976)). Under the alter ego theory, the corporate veil may be pierced only when the corporate

owner controls the corporation to the point where the owner can be held liable. Miners, Inc. v.

'® The Appellant argues that Lisa Decker’s representation of the Permittee is barred by Pennsylvania’s
Rules of Professional Conduct. Appellant’s Brief in Support of Response to Permittee’s Motion for
Summary Judgment at 15-16. The Board rejected this argument in a related appeal where the Appellant
challenged Ms. Decker’s request for admission pro hac vice. See Harvilchuck v. DEP, EHB Docket No.
2014-046-M (Opinion and Order issued September 17, 2014).
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Alpine Equip. Corp., 722 A.2d 691, 695 (Pa. Super. 1998) (distinguishing alter ego theory from
single entity theory). Although veil-piercing is not routinely applied by Pennsylvania courts in
the context of limited liability companies, it is permissible to apply general principles of equity
law, such as veil-piercing, to limited liability companies when appropriate. See 15 Pa. C.S. §§
110, 8904(b); see also Advanced Tel. Sys., Inc. v. Com-Net Prof’l Mobile Radio, LLC, 846 A.2d
1264, 1281 (Pa. Super. 2004) (noting lack of cases applying veil-piercing to limited liability
companies).

Pennsylvania has “no clear test” to determine whether or not to pierce the corporate veil.
Good v. Holstein, 787 A.2d 426, 430 (Pa. Super. 2001) (citing Kellytown Co. v. Williams, A.2d
663, 668 (Pa. Super. 1981) (quoting Barium Steel Corp. v. Wiley, 108 A.2d 336, 341 (Pa.
1954))). Courts conduct a fact-specific inquiry and permit piercing of the corporate veil to
impose liability on individual corporate owners only in exceptional circumstances, where factors
indicate misuse of the corporate liability structure. Longenecker v. Commw., 596 A.2d 1261,
1262 (Pa. Cmwlth. 1991) (citing Kaites v. DER, 529 A.2d 792 (Pa. Cmwlth. 1987)). Courts
consider factors such as “undercapitalization, failure to adhere to corporate formalities,
substantial intermingling of corporate and personal affairs, and use of the corporate form to
perpetrate a fraud,” to determine whether the situation and evidence presented rises to the level
where piercing the corporate veil is appropriate. Id. Courts may pierce the corporate veil if a
corporate entity was used “to commit fraud, illegality, or wrongdoing,” and a court may
disregard the corporate form “whenever it is necessary to avoid injustice.” Vill. at Camelback
Prop. Owners Ass’nv. Carr, 538 A.2d 533 (Pa. Super. 1988).

The Board has reviewed several cases in which one party sought to apply the doctrine of

piercing the corporate veil to impose direct liability on a corporation’s owner or shareholder.
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See, e.g., Old Manor Home v. DER, 1983 EHB 396, 419; Wood Processors, Inc. v. DER, 1994
EHB 315, 342-345; Whitemarsh Disposal Corp., Inc. v. DEP, 2000 EHB 300, 356-358. In those
prior cases, the Department asked the Board to pierce the corporate veil in the context of civil
liability. The Department, as the party seeking to pierce the corporate veil, bore the burden of
entering evidence to justify veil-piercing. See W.C. Leasure v. DER, 1987 EHB 1000, 1025 ; see
also La Fata v. Raytheon Co., 223 F. Supp. 2d 668, 678-79 (E.D. Pa. 2002) (citing Culbeth v.
Amosa (PTY), Ltd., 898 F.2d 13, 14 (3d Cir. 1990) (stating that, under Pennsylvania law, a party
seeking to pierce the corporate veil bears the burden justifying such decision). In no prior case
has the Board been asked to pierce the corporate veil in a permitting context to revoke a permit
issued to a corporate permittee in the context of a third party appeal.

The Department has authority and duties to administer permitting procedures under the
2012 Oil and Gas Act. 58 Pa. C.S. §§ 2301-3504. The Act limits the Department’s authority to
deny a permit application. 58 Pa. C.S. § 3211(e.1). In this role, the Department’s authority is
limited to the duties authorized by statute, and the Department must conduct its regulatory
review duties according to those legislative boundaries. The permitting process, therefore, is
limited in scope. WPX and the Department point to at least four “checks” provided by the 2012
Oil and Gas Act that act to ensure that an appropriate entity has applied and qualified for a well
permit. The Board agrees. First, Section 3211(a) states that “no person shall drill or alter a well
. . . without having first obtained a well permit . . . . 58 Pa. C.S. § 3211(a). The definition of
“person” under the Act includes corporations and other legal entities. 58 Pa. C.S. § 3203
(“Person”).  Corporate entities such as limited liability companies registered with the
Commonwealth may apply for and obtain a permit from the Department. There is no dispute

that the Permittee is a Delaware limited liability company that operates and maintains offices in
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Pennsylvania and is registered as a foreign corporation with the Pennsylvania Department of
State. (Permittee’s Ex. 1.)

Second, a designated agent is required for any permit applicant that is not a person
residing in the Commonwealth of Pennsylvania. Out-of-state entities must provide a designated
agent within the Commonwealth as part of their permit applications.'” 58 Pa. C.S. § 3211(c) (“If
the applicant for a well permit is a corporation, partnership or person that is not a resident of this
Commonwealth, the applicant shall designate the name and address of an agent for the operator
of this Commonwealth upon whom notices, orders or other communications issued under this
chapter may be served and upon whom process may be served.”). In the instant case, there is no
dispute that the Permittee provided such a designee in its applications for the Well Permits.
Department’s Brief in Support of Motion for Summary Judgment at 14.

Third, the Act provides the Department with the authority to deny permits according to
unsatisfactory compliance history of the applicant or its affiliates. The Department can, in its
discretion, deny a permit whenever the applicant’s compliance history includes past and
continuing violations and a failure to remedy past violations to the Department’s satisfaction.
See 58 Pa. C.S. § 3211(e.1). Section 3211(e.1) states that the Department may deny a permit if:

(5) The department finds that the applicant, or any parent or
subsidiary corporation of the applicant, is in continuing violation
of this chapter, any other statute administered by the department,
any regulation promulgated under this chapter or a statute
administered by the department or any plan approval, permit or
order of the department, unless the violation is being corrected to
the satisfaction of the department. The right of the department to

deny a permit under this paragraph shall not take effect until the
department has taken a final action on the violations and:

7 The Permittee claims that this provision expressly acknowledges that a permittee does not have to be a
“person responsible for causing or conducting operations or other activities involving the wells and/or
sites identified in the Permits issued by the Department.” Permittee’s Brief in Support of Motion for
Summary Judgment at 14. This is an incorrect reading of the statute. Section 3211(c) only states that a
permittee need not be a resident of the Commonwealth.
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(i) the applicant has not appealed the final action in
accordance with the act of July 13, 1988 (P.L.530, No.94), known
as the Environmental Hearing Board Act; or
(i) if an appeal has been filed, no supersedeas has been
issued. . . .
58 Pa. C.S. § 3211(e.1). This provides the Department with authority to review a parent
company’s compliance history and to consider it when determining whether to issue a permit. 58
Pa. C.S. § 3211(e.1)(5). Prior to acting on the five above-referenced well permit applications,
there is no dispute that the Department performed a compliance review of the Permittee, WPX
Energy Appalachia, LLC and its parent company, WPX Energy, Inc. and determined that the
Department had taken no final actions against either entity. (Department’s Ex. G, Affidavit of S.
Craig Lobbins; Permittee’s Ex. 19; Appellant’s Ex. 14.) Moreover, the broad compliance history
review mandated by Section 3211(e.1), which includes a review of the compliance history of
parent and subsidiary corporations, implicitly recognizes that permittees can have appropriate
parent or subsidiary relationships with other corporate entities.

Fourth, the Act contains bonding requirements that serve as additional safeguards to
prevent the issuance of a permit to a judgment proof shell company. 58 Pa. C.S. § 3225; see also
Department’s Response at 13; Permittee’s Brief in Opposition to Appellant’s Cross-Motion for
Summary Judgment at 10. Section 3211(e.1) states that the Department may deny a permit if
“[t]he requirements of section 3225 (related to bonding) have not been met.” 58 Pa. C.S. §
3211(e.1)(4). The Permittee, WPX Energy Appalachia, LLC, in fact, has a $600,000.00 bond in
place, which covers the wells that are subject to the Well Permits. (Permittee’s Response, Ex. 2.)
The Appellant argues that the existence of a bond under 58 Pa. C.S. § 3225 does not excuse the

Department from a basic inquiry to correctly identify the real party in interest in the Well

Permits. Appellant’s Reply at 7. The Board is not asserting that filing of a bond is the sole

709



means to establish that an appropriate entity has applied and qualified for a permit. As we have
explained, there are at least four checks provided by the Act, including bonding, that provide the
Department with an opportunity to determine whether a permit is being issued to an appropriate
corporate entity.

The Board has serious reservations about whether the concept of piercing the corporate
veil has any relevance in a permitting context as presented in this appeal where the Appellant
asserts that the Department erred in issuing the Well Permits to a subsidiary corporation rather
than to one of its parent corporations. Piercing the corporate veil is a means of assessing liability
for the acts of a corporation against the equity holder in the corporation. At this preliminary
stage there are no allegations that the Permittee has outstanding liabilities that it has or will not
address properly. Applying the concept of piercing the corporate veil may therefore be
premature in this appeal.

Even if we were to accept piercing the corporate veil as an applicable doctrine in the
permitting context, the Permittee correctly states that “as a matter of law, the Appellant’s
assertions, even if true, do not give rise to prove that WPX Energy, Inc. is the alter ego of
Permittee, or that WPX Energy, Inc. is the real party in interest to which the permits should have
been issued.”

The facts alleged by the Appellant do not provide a basis, as a matter of law, to disregard
the corporate form. There is no evidence of undercapitalization of the Permittee in this case.
Just the opposite, the Permittee has put forth and met its bonding requirements prior to permit
approval. There is also no indication of a failure to adhere to corporate formalities. Although
the use of shared internet domain, service mark, address, phone number of the parent’s field

office and main number of the subsidiary, and employees, may support an argument for
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intermingling of affairs between a parent and subsidiary, these factors do not rise to the level
necessary to overcome the strong presumption against piercing the corporate veil.

The Appellant relies on the Board’s decision in O’Reilly, where a third party appellant
argued, inter alia, that Wal-Mart should have been a co-permittee for a storm water management
permit at a construction site because it was a prospective future tenant for the site and allegedly
exercised virtually complete control of the construction at the site. See O’Reilly v. DEP, 2001
EHB 19, 46. However, O’Reilly did not address the issue of piercing the corporate veil of
related corporations. Rather, O Reilly dealt with the situation where one entity is alleged to be in
charge of site development but the project is in reality completely under the strict direction and
control of a separate real party in interest. In O’Reilly, the Board acknowledged that there might
be circumstances where the Department could reasonably insist that a party in actual control of
site development be made a co-permittee of a stormwater discharge permit, which would subject
its compliance history to review. O ’Reilly, 2001 EHB at 47. The Board reasoned that this could
avoid

a mere ruse where, for example, a shell corporation or an

individual who is judgment proof assumes apparent responsibility

for site development but the project is completely under the strict

direction and control of a separate real party in interest. If a party

can be shown to be in actual control of site development, it might

well be appropriate to insist that that party be made a permittee,

which subjects its compliance history to review.
Id. We went on to hold, however, that the third party appellant had fallen short of proving by a
preponderance of the evidence that Wal-Mart actually controlled site development or that Wal-

Mart was a de facto operator. Similarly, in this case, the Appellant failed to point to any record

evidence to suggest that WPX Energy, Inc. will be the de facto operator at the site.
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We find that the undisputed material facts do not indicate that the Permittee violated 58
Pa. C.S. § 3259(4), 18 Pa. C.S. § 4904(a)(3), or 58 Pa. C.S. § 4114, or committed fraud in the
inducement. The Permittee did not attempt to misrepresent or conceal information regarding its
relationship with WPX Energy, Inc. during the permitting process. The facts do not indicate an
intention to mislead the Department. There is also no evidence to support the Appellant’s claim
of fraud in the inducement. The Department approved the Well Permits with a sufficient
understanding of the relationship between the Permittee and WPX Energy, Inc. Indeed, there is
no dispute that the Department performed a compliance history review of both the Permittee and
WPX Energy, Inc. Finally, the Appellant, while providing no argument in support of his claim
that the Permittee secured execution of documents by deception, failed to meet his burden to
prove by a preponderance of the evidence that the Permittee violated 58 Pa. C.S. § 4114.
Conclusion

The Appellant requests that the Board vacate the Well Permits and remand WPX’s well
permit applications to the Department for “lawful prosecution,” or, in other words, take
enforcement action against WPX. While we do have authority to vacate permits, although are
choosing not to exercise that authority here, we have repeatedly held that we have no authority to
order or direct the Department to take enforcement action. Rural Area Concerned Citizens v.
DEP, EHB Docket No. 2012-072-M (Adjudication issued June 11, 2014); Dobbin v DEP, 2010
EHB 852, 860.

The Appellant, who bears the burden of proof in this appeal, has failed to produce
sufficient evidence to support his allegations. Goetz v. DEP, 2003 EHB 16, 19. Evaluating the
Department’s and WPX’s motions for summary judgment in the light most favorable to the

Appellant, the Board finds that no material issues of fact are in dispute and the Department and
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WPX are entitled to judgment as a matter of law. Evaluating the Appellant’s motion for
summary judgment in the light most favorable to the Department and to WPX, the Board finds
that, although no material issues of fact are in dispute, the Appellant is not entitled to judgment
as a matter of law.

Accordingly, the Board issues the following order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAURENCE HARVILCHUCK
V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WPX ENERGY
APPALACHIA, LLC, Permittee

ORDER

EHB Docket No. 2013-013-M
(Consolidated with 2013-014-M,
2013-015-M, 2013-016-M and
2013-017-M)

AND NOW, this 17" day of September, 2014, it is hereby ordered that the Motions for

Summary Judgment filed by the Pennsylvania Department of Environmental Protection and

WPX Energy Appalachia, LLC are granted, and the Cross-Motion for Summary Judgment filed

by Laurence Harvilchuck is denied. Accordingly, the above-captioned appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand

THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman

MICHELLE A. COLEMAN

Judge

s/ Bernard A. Labuskes, Jr.

BERNARD A. LABUSKES, JR.

Judge

s/ Richard P. Mather. Sr.

RICHARD P. MATHER, SR.

Judge
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s/ Steven C. Beckman

STEVEN C. BECKMAN
Judge

DATED: September 17,2014

Cc:

DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael A. Braymer, Esquire

Nicole Mariann Rodrigues, Esquire

Office of Chief Counsel — Northwest Region

For Appellant, Pro Se:
Laurence Harvilchuck
22845 State Route 167
Brackney, PA 18812

For Permittee:

James V. Corbelli, Esquire

BABST CALLAND CLEMENTS and ZOMNIR, P.C
Two Gateway Center, 6" Floor

Pittsburgh, PA 15222

Lisa A. Decker, Esquire
WPX Energy, Inc.

1001 17™ Street, Suite 1200
Denver, CO 80202
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAWRENCE HARVILCHUCK

V. : EHB Docket No. 2014-046-M
: (Consolidated with 2014-047-M
COMMONWEALTH OF PENNSYLVANIA, : and 2014-048-M)
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WPX ENERGY : Issued: September 17,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON
PERMITTEE’S MOTION FOR ADMISSION
PRO HAC VICE OF LISA A. DECKER

By: Richard P. Mather, Sr., Judge
Synopsis

The Board grants a motion for admission pro hac vice filed by a permittee where the
Board, in its discretion, does not find good cause for denying the motion. Although the attorney
at issue is employed as senior counsel for the permittee’s parent company, the appellant has not
demonstrated that admission of the attorney would prejudice the appellant or that any conflict of
interest exists between the permittee and its parent company.

OPINION

Background

The Appellant, Laurence Harvilchuck, filed an appeal before the Environmental Hearing
Board (the “Board”) challenging decisions by the Department of Environmental Protection (the
“Department”) to issue Renewal Permit Number 115-21060 for the McNamara 39 9H Well;
Renewal Permit Number 115-21507 for the McNamara 36 5SH Well; and Renewal Permit

Number 115-21059 for the McNamara 36 7H Well (the “Renewal Permits”). The Renewal
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Permits authorize WPX Energy Appalachia, LLC (the “Permittee”) to drill and operate the
aforementioned wells, which are located in Silver Lake Township, Susquehanna County.

Before the Board is a Motion for Admission Pro Hac Vice of Lisa A. Decker (the
“Motion”) filed on behalf of the Permittee, requesting that Ms. Decker be permitted to appear
before the Board.! The Permittee is wholly owned by WPX Energy Production, LLC, which is
wholly owned by WPX Energy, Inc, making WPX Energy, Inc. the parent company of the
Permittee. Ms. Decker is employed by WPX Energy, Inc. Permittee’s Reply at 2; Appellant’s
Response at 1.

The Appellant filed a Response in opposition to the Motion, arguing that the admission of
Ms. Decker is barred by the Pennsylvania Rules of Professional Conduct and that the admission
‘of Ms. Decker would prejudice his case. The Appellant claims that because Ms. Decker is
employed by the Permittee’s parent company, WPX Energy, Inc., the Board’s admission of Ms.
Decker would be evidence that WPX Energy, Inc. is directly involved in this appeal and that the
Board approves of WPX Energy, Inc.’s direct involvement in this appeal and the use of the
Permittee as its alter ego. The Appellant does not dispute that the Motion complies with Pa.
R.C.P 1012.1(b)-(d).? The Department does not oppose the Permittee’s Motion. The Permittee
subsequently filed a Reply, and the Appellant filed a Sur-Reply. We will address each of the

Appellant’s arguments in turn.

! M. Decker is admitted to practice law in the State of Colorado, but she is not admitted to practice law
in the Commonwealth of Pennsylvania.

2 The Appellant, in his Sur-Reply, does make a passing claim that Ms. Decker “has mis-stated to IOLTA
the identity of her employer.” Appellant’s Sur-Reply at 2. Ms. Decker, in her letter to the IOLTA Board,
lists at the top of the letter, under her name, “WPX Energy Appalachia, LLC.” Permittee’s Ex. C. The
Board does not find that this reference to the Permittee was intended to identify Ms. Decker’s employer;
rather, it was intended to identify who she plans to represent in the context of the request for the
admission of Ms. Decker pro hac vice.

717



Rules of Professional Conduct

The Appellant argues that the parent-subsidiary relationship between WPX Energy Inc.
and the Permittee prevents Ms. Decker’s admission pro hac vice under Rule 1.7 of the
Pennsylvania Rules of Professional Conduct. The Board disagrees with the Appellant’s
assertion. We agree with the Permittee that the record does not support the Appellant’s
contention that Ms. Decker’s concurrent employment by WPX Energy, Inc. and representation of
the Permittee in this appeal violates the Pennsylvania Rules of Professional Conduct.

A candidate for admission pro hac vice in the Commonwealth of Pennsylvania must
adhere to the Pennsylvania Rules of Professional Conduct. 231 Pa. Code § 1012.1(c)(2). The
Board will grant a motion for admission pro hac vice unless the Board, “in its discretion, finds
good cause for denial.” 231 Pa. Code § 1012.1(e). Good cause for denial may include that “the
candidate is not . . . ethically fit to practice law” or “any other reason the court, in its discretion,
deems appropriate.” 231 Pa. Code § 1012.1(e) (Official Note).

Rule 1.7(a) of the Pennsylvania Rules of Professional Conduct states that a lawyer shall
not représent a client if “the representation of one client will be directly adverse to another
client.” Pa. R.P.C. 1.7(a); 204 Pa. Code § 81.4. However, even if the representation of one
client will be directly adverse to another client, Rule 1.7(b) states that a lawyer may still
represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able
to provide competent and diligent representation to each affected
client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim
by one client against another client represented by the lawyer in
the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent.

Pa. R.P.C. 1.7(b); 204 Pa. Code § 81.4.
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Comment 34 to Rule 1.7 reads:

A lawyer who represents a corporation or other organization does

not, by virtue of that representation, necessarily represent any

constituent or affiliated organization, such as parent or subsidiary.

See Rule 1.13(a). Thus, the lawyer for an organization is not

barred from accepting representation adverse to an affiliate in an

unrelated matter, unless the circumstances are such that the

affiliate should also be considered a client of the lawyer, there is an

understanding between the lawyer and the organizational client

that the lawyer will avoid representation adverse to the client’s

affiliates, or the lawyer’s obligations to either the organizational

client or the new client are likely to limit materially the lawyer’s

representation of the other client.
Rule 1.7 (Comment 34). Applying the first sentence of Comment 34 to the facts of this appeal,
Ms. Decker, who represents WPX Energy, Inc. does not, by operation of the Rules of
Professional Conduct, represent the Permittee. The first sentence, however, does not prevent a
lawyer from deciding to represent any constituent or affiliated organization. The remainder of
Comment 34 would apply if the representation of the Permittee would be adverse to WPX
Energy, Inc., or vice versa. We disagree with the Appellant’s broad assertion that Comment 34
provides a blanket prohibition of corporate in-house counsel’s representation of a subsidiary.

The Appellant additionally cites to a non-binding New York City Bar Association ethical
opinion for persuasive support, which states that when in-house counsel represents both a parent
corporation and one of the parent’s wholly owned affiliates,

inside counsel’s representation is not of entities whose interests
may differ because the parent’s interests completely preempt those
of its wholly owned affiliates. As a matter of corporate law, ‘. . .
the directors of the subsidiary are obligated only to manage the
affairs of the subsidiary in the best interest of the parent . . . .
Formal Opinion 2008-2, The Association of the Bar of the City of New York Committee on

Professional and Judicial Ethics. The Appellant misconstrues this opinion to mean that the

interests of a parent corporation and its wholly owned subsidiaries are per se in conflict. To the
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contrary, the opinion, in straightforward fashion, explains that a wholly owned subsidiary, by
law, must be operated in the best interest of its sole shareholder, i.e., its parent company, and
therefore the interests of a parent company and its wholly owned subsidiary are generally
aligned, as a matter of corporate law.

A mere parent-subsidiary relationship is insufficient to create a conflict of interest, per se,
under the Pennsylvania Rules of Professional Conduct. Parent companies can represent
subsidiaries, provided no conflict of interest exists. See, e.g., In re Teleglobe Commc’ns Corp.,
493 F.3d 345, 373 (3d Cir. 2007) (“That companies should have separate counsel on the matter
of the spin-off transaction, however, does not mean that the parent’s in-house counsel must cease
representing the subsidiary on all other matters.”). Parent and subsidiary corporations may have
divergent interests at times, particularly in the case of spin off, sale, or insolvency proceedings.
When a subsidiary has or anticipates a conflict of interest with a parent company on a matter, the
subsidiary should obtain separate counsel. Id We will not, however, create a blanket
prohibition on a corporate in-house counsel’s representétion of a subsidiary.

The record does not support the Appellant’s contention that the Rules of Professional
Conduct bar the admission of Ms. Decker pro hac vice in this appeal.> The Appellant asserts that
Ms. Decker’s employment with WPX Energy, Inc. may inhibit her ability to place the interests of
the Permittee over WPX Energy, Inc., if the situation arises where she must do so. Appellant’s
Memorandum of Law in Support of Appellant’s Response at 2. First, as discussed above, the
interests of a parent and its wholly owned subsidiary are generally aligned. Second, the record
contains no evidence indicating that a conflict of interest exists between the Permittee and WPX

Energy, Inc. In fact, the Permittee, which is in the best position to indicate whether a conflict of

* Contrary to the Appellant’s assertion, no ethical rule exists that requires attorneys to be listed in the
“yellow pages” or to otherwise offer their services to the general public. Appellant’s Sur-Reply at S.
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interest exists, states in its Reply Brief that “there is no conflict between WPX Energy and its
operating entity, Permittee.” Permittee’s Reply at 4. If a conflict arises, the Permittee and WPX
Energy, Inc., as well as Ms. Decker, are best suited for determining whether that conflict would
prohibit Ms. Decker’s representation of the Permittee under Rule 1.7.

Prejudice to the Appellant

The Appellant also argues that the admission of Ms. Decker pro hac vice would prejudice
his case. The Appellant argues that representation of the Permittee by an employee of WPX
Energy, Inc. is a back-door attempt by WPX Energy, Inc. to be directly involved in this appeal
without formally intervening and is evidence indicating that WPX Energy, Inc. is using the
Permittee as its alter ego. The Appellant believes that the Board’s admission of Ms. Decker
would imply that the Board approves of WPX Energy, Inc.’s direct involvement in this appeal
and the use of the Permittee as its alter ego. Appellant’s Memorandum of Law in Support of
Appellant’s Response at 1 (citing Appellant’s Reply to Permittee’s Response to Appellant’s
Cross-Motion for Summary Judgment, EHB Docket No. 2013-013-M). The Appellant is
concerned that the admission of Ms. Decker pro hac vice without WPX Energy, Inc. “first
obtaining intervenor status is prejudicial against Appellant as the Board would then be
effectively issuing summary judgment against a portion of Appellant’s case without first
permitting a full hearing on the facts.” Appellant’s Sur-Reply at 5.

The Permittee believes that the admission of Ms. Decker pro hac vice merely reflects the
Permittee’s choice of counsel and would not prejudice the Appellant’s case. The Permittee
claims that the “Appellant is not the party with the authority to decide which lawyer will
represent Permittee,” and that it is the “Permittee’s decision to choose its counsel.” Permittee’s

Reply at 2.
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Under the Pennsylvania Rules of Civil Procedure, the Board, in its discretion, may find
good cause for denial of a motion for admission pro hac vice if the admission “may be
detrimental to legitimate interests of the parties to the proceedings other than the client whom the
candidate proposes to represent” or for “any other reason the court, in its discretion, deems
appropriate.” 231 Pa. Code § 1012.1(e) (Official Note). At the same time, we are “loathe to
interfere with a party’s choice of counsel,” particularly in the absence of any prejudice.
Hartstown Gas and QOil Exploration Co. v. DEP, 2005 EHB 959, 963; DEP v. Whitemarsh
Disposal Corp., 1999 EHB 588, 590. When determining whether a party’s choice of counsel
should be set aside, the Board reviews the relevant facts and weighs the right of the party’s
choice of counsel against any alleged prejudice. Hartstown Gas and Qil Exploration Co. v.
DEP, 2005 EHB 959, 963. The Board has the authority to prohibit counsel from entering an
appearance “not for purposes of imposing discipline or even necessarily for purposes of
protecting the interests of a represented party, but rather, for purposes of protecting the interests
of the opposing party and ensuring the orderly and just conduct and disposition of proceedings
that are before it.” DEP v. Whitemarsh Disposal Corp., 1999 EHB 588, 590.

First, we disagree with the Appellant that WPX Energy, Inc. has effectively intervened in
this appeal without going through the Board’s formal intervention procedures at 25 Pa. Code §
1021.81 simply because Ms. Decker represents both the Permittee and WPX Energy, Inc. The
Appellant has provided us with no evidence to indicate that WPX Energy, Inc. is directly
involved in this appeal, other than the fact that Ms. Decker works as in-house counsel for WPX
Energy, Inc. and WPX Energy, Inc. wholly owns the Permittee. The Board does not generally

require parent companies to intervene in appeals involving subsidiaries, and the fact that Ms.
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Decker will represent the Permittee is not sufficient evidence for us to carve out an exception to
that general rule.

Second, Ms. Decker’s representation of the Permittee does not support a finding that
WPX Energy, Inc. is using the Permittee as its alter ego. The Appellant asserts that Ms.
Decker’s concurrent employment with WPX Energy, Inc. and representation of the Permittee
demonstrates a “commingling of affairs.” Appellant’s Sur-Reply at 1. The Appellant raised the
same argument in a related appeal, in which he argued that WPX Energy, Inc. was using the
Permittee as its alter ego, and supported that argument with the corporate law theory of piercing
the corporate veil. See Harvilchuck v. DEP, EHB Docket No. 2013-013-M. The Board
dismissed that argument, finding that even if a theory of piercing the corporate veil is appropriate
in the permitting context, the Appellant failed to provide sufficient evidence for the Board to
ignore the corporate form. See Harvilchuck v. DEP, EHB Docket No. 2013-013-M, slip op. at
35-39 (Opinion and Order issued September 17, 2014). We found that Ms. Decker’s
representation of the Permittee did not tend to indicate that the Permittee is the alter ego of WPX
Energy, Inc. Id.

The Appellant would like us to deny the Motion, in part, because he believes a denial
would bolster his claim that WPX Energy, Inc. is using the Permittee as its alter ego. He argues
that the Board’s admission of Ms. Decker pro hac vice will undermine that claim and therefore
prejudice his case. The Appellant’s logic is self-serving and unconvincing. We will grant the
Permittee’s Motion, but by granting the Permittee’s Motion we are not necessarily issuing
summary judgment on the Appellant’s objection that WPX Energy, Inc. is using the Permittee as
its alter ego. The Permittee is merely exercising its choice of Ms. Decker as counsel in this

appeal, and we are not persuaded by the Appellant’s reasons for interfering with that choice.
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Conclusion

Evaluating the Permittee’s Motion for Admission Pro Hac Vice of Lisa A. Decker, the
Board finds no evidence in support of the Appellant’s claim that the admission of Ms. Decker
pro hac vice would result in an ethical violation. A lawyer is not barred from representing both a
parent company and its subsidiary under Rule 1.7 of the Pennsylvania Rules of Professional
Conduct unless the representation of one will be directly adverse to the other, and the record
before the Board does not indicate that a conflict of interest exists. Further, the Board finds
insufficient evidence in the record to indicate that the admission of Ms. Decker pro hac vice may
be detrimental to the legitimate interests of the Appellant to the proceedings. Based on the
record before the Board, we find that the Permittee’s choice of counsel clearly outweighs any
claim of potential prejudice to the Appellant’s case that may result from the admission of Ms.
Decker pro hac vice.

Accordingly, the Board issues the following order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAWRENCE HARVILCHUCK
\A : EHB Docket No. 2014-046-M
: (Consolidated with 2014-047-M
COMMONWEALTH OF PENNSYLVANIA, : and 2014-048-M)

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WPX ENERGY
APPALACHIA, LLC, Permittee
ORDER
AND NOW, this 17® day of September, 2014, it is hereby ordered that WPX Energy
Appalachia, LLC’s Motion for Admission Pro Hac Vice of Lisa A. Decker is granted.
ENVIRONMENTAL HEARING BOARD
s/ Richard P. Mather, Sr.

RICHARD P. MATHER, SR.
Judge

DATED: September 17,2014

c: DEP, General Law Division:
Attention: April Hain
9™ Floor, RCSOB

For the Commonwealth of PA, DEP:
Michael A. Braymer, Esquire
Office of Chief Counsel — Northwest Region

For Appellant, Pro Se:
Laurence Harvilchuck
22845 State Route 167
Brackney, PA 18812

For Permittee:

James V. Corbelli, Esquire

BABST CALLAND CLEMENTS and ZOMNIR, P.C
Two Gateway Center, 6th Floor

Pittsburgh, PA 15222
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Lisa A. Decker, Esquire
WPX Energy, Inc.

1001 17th Street, Suite 1200
Denver, CO 80202
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MR. LOREN KISKADDEN

V. : EHB Docket No. 2011-149-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and RANGE RESOURCES - : Issued: September 17,2014
APPALACHIA, LLC, Permittee :

OPINION AND ORDER ON PERMITTEE’S MOTION IN LIMINE
TO EXCLUDE EVIDENCE OR ARGUMENT CONCERNING “POLLUTANTS” THAT
FAIL TO EXCEED MAXIMUM CONTAMINANT LEVELS
UNDER PA SAFE DRINKING WATER ACT

By Thomas W. Renwand, Chief Judge and Chairman
Synopsis:

The Board denies the Permittee’s motion in limine based on its argument that only
constituents that exceed maximum contaminant levels under the Safe Drinking Water Act should
be labeled “pollutants” in this appeal. The Permittee failed to demonstrate that the Safe Drinking
Water Act maximum contaminant levels should be used as a standard of pollution under the oil
and gas regulations. The parties may address what standard, if any, is applicable in this matter in
their post hearing briefs.

OPINION

This matter involves an appeal filed by Mr. Loren Kiskadden (the Appellant) from a
determination by the Department of Environmental Protection (Department) that gas well related
activities by Range Resources — Appalachia, LLC (Range) at its Yeager site did not cause

contamination to Mr. Kiskadden’s water well. A trial in this matter is set to begin before the
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Pennsylvania Environmental Hearing Board (Board) on September 23, 2014 and continue
through October 9, 2014.
Numerous motions have been filed throughout the course of this proceeding, including
seventeen motions recently filed by Range Resources and the Appellant seeking to limit or
exclude the presentation of certain evidence and testimony at trial. Presently before the Board is
Range’s Motion in Limine to Exclude Evidence or Argument Concerning “Pollutants™ that Fail
to Exceed Maximum Contaminant Levels Under Pennsylvania’s Safe Drinking Water Act. By
its motion, Range seeks to limit evidence or argument that any constituents in the Appellant’s
water supply constitute “pollutants” if those constituents do not exceed primary or secondary
maximum contaminant levels established pursuant to Pennsylvania’s Safe Drinking Water Act or
do not have any such level assigned to them. Range bases its argument on Section 78.51 of the
oil and gas regulations:
The quality of a restored or replaced water supply will be deemed
adequate if it meets the standards established under the
Pennsylvania Safe Drinking Water Act.

25 Pa. Code § 78.51.

The Appellant opposes Range’s motion, arguing that neither the 2012 Oil and Gas Act,
58 Pa.C.S.A. §§ 3201 ef seq., nor the 1984 Oil and Gas Act, 58 P.S. 601.100 et seq., contains a
definition of “pollution” or “pollutant” nor a “standard of pollution.”1 The Appellant represents
that on multiple occasions the Department has determined that water supplies have been

impacted by oil and gas operations even though the contaminants present in the water supply do

not have a corresponding maximum contaminant level.

'Since the filing of the appeal, the 1984 Oil and Gas Act was repealed and replaced by the 2012 Oil and
Gas Act. Range and Appellant contend that the 1984 law applies. In footnote 1 of its memorandum, the
Department states that “it is not disputing which law applies and, for sake of addressing Range’s
arguments only, assumes that the 1984 law applies.” (Department Memorandum in Support of Response,
p. 2, n. 1) The question of which law applies may be addressed in the parties’ post hearing briefs.
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The Department also does not support Range’s motion because it does not agree with
Range’s contention that Safe Drinking Water standards have been adopted as a standard for
determining pollution of a water supply under the oil and gas laws and regulations. Both the
Department and the Appellant assert that the reference to Safe Drinking Water Act standards in
Section 78.51(d)(2) of the oil and gas regulations is limited to restoration of water supplies and
does not create a standard of pollution under the 1984 Oil and Gas Act.

The Department advocates for use of the definition of “pollution” in Pennsylvania’s
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1-691.1001.

We find that Range has not presented sufficient authority for granting its motion in
limine. As for the Department’s advocacy for use of the definition of “pollution” as found in the
Clean Streams Law, we find that this matter is not appropriately addressed in the context of a
motion in /imine, particularly where the other parties have not had an opportunity to weigh in on
it. The parties may address this issue in their post hearing briefs, if they feel it is relevant to their
discussion of the law in this case. The Board recognizes that when witnesses use the term
“pollution” or “pollutant” they may be using the term as a laymen would use it and not in
accordance with its legal definition. Any legal argument regarding the definition of “pollution”

or “pollutant” may be addressed in the parties’ post hearing briefs.

729



COMMONWEALTH OF PENNSYLVAN