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FOREWORD

This volume bontains all of the adjudications and opinions issued by the Environmental
Hearing Board during the calendar year 1996. |

The Environmental Hearing Board was originally created as a departmental administrative
board within the Department of Environmental Resources by the Act of December 3, 1970, P.L. 834,
No. 275, which amended the Administrative Code, the Act of April 9, 1929, PL. 177. The
Environmental Hearing Board Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status
of the Board to an independent, quasi-judicial agency and expanded the size of the Board from three
to five Members. The jurisdictioﬁ of the Board, howe&er, is unchanged by the Environmental
Hearing Board Act; it still is empowered “to hold hearings and issue adjudications. . . on orders,

permits, licenses or decisions™ of the Department of Environmental Resources. -
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OPINION AND ORDER SUR
PR MANAGEME RDER

By Michelle A. Coleman, Member
Synopsis:

When submitting a Joint Proposed Case Management Order to the Board, the joint
proposed order must be a submission by all of the parties to the appeal.

DISCUSSION

On December 26, 1995, the Department of Environmental Protection (Department) filed
a doéument titled “Joint Proposed Case Management Order” which in the opening paragraph
states that the document is a joint submission of the Appellants and the Departinent. In paragraph
1, the Department and Appellants request an extension of discovery “in order to provide the
townships in this appeal the opportunity to conduct discovery.” The two parties also state that

no appearance has been entered on behalf of any of the five townships which are named as

1



appellees in this action.’

A joint proposed case management order as described in 25 Pa. Code §1021.81(a)(3) and
§1021.81(b) is a joint submission of all}'parties to the action. In this case, five of the appellees
have not joined in the submission and, therefore, this cannot be a joint proposed case management
order.

However, recognizing that the two parties who are active in this matter can proceed no
further without an extension of time, the Board would like to treat this submission as a motion for
an extension of time. Since the submission is not cu_rrently a motion it does not meet the
requirement of notice to all parties. Therefore, the Deparﬁnent should resubmit this document

as a request for an extension of time following the rules found at 25 Pa. Code §1021.71.

ORDER
AND NOW, this Sih‘ day of January, 1996, upon consideration of the Joint Proposed Case
Management Ofder submitted by the Dep_a.rl:nent, it is hereby ordered that the joint Proposed
Case Management Order be set aside until all parties have participated in the proposed order, and

an extension of time of 15 days from the date of this order, January 22, 1996, be granted to allow

! The Townships and Municipal Authority should note that failure to obtain counsel and
failure to actively participate in this appeal places you at a much greéater risk that your official
plans could be voided. The Department has no obligation to represent you and should the
Board render a decision in this matter reversing the Department’s action, your official plans
might be in jeopardy.



the Department and the Appellants time to submit a request for a longer extension of time if they

believe one is needed.

DATED:

cc:

bl

January 5, 1996

Bureau of Litigation:

(Library: Brenda Houck)

For the Commonwealth:

Geoffrey J. Ayers, Esq.
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Issued January 9, 1996

OPINION AND ORDER SUR MOTION
FOR DIRECTED ADJUDICATION AND MOTION
FOR NON-SUIT
By: Richard S. Ehmann
Synopsis:

‘Motions for Non-Suit/Directed Adjudication are granted where Appellants,
who have the burden of proof, fail to establish a prima facie case on any of
their objections based on the evidence admitted through theirvcase-in-chief.

Appellants may not raise new 6bjections to DER’s permit issuance decision
in their response to motions for non-suit/directed adjudication.

| OPINION

On July 7, 1994, the Notttingham Network of Neighbors ("NNN") filed a pro
se appeal with this Board from the Department of Environmental Resources’
("DER")* issuance to U.S. Steel Mining Co., Inc. ("USSM") of the June 8, 1994
amendment of Mining Activities Permit No. 63841302. This permit amendment

purports to add an additional 1,681 acres of underground coal in the Pittsburgh

'Since this hearing DER has been split in two and is nbw the Department of
Environmental Protection and the Department of Conservation and Natural
Resources. For consistency’s sake, however, in this opinion we continue to refer
to it as DER.



Coal Seam to that previously permitted to USSM in 1992 as part of its underground
Maple Creek Mine. This added acreage is located beneath the surface in
Nottingham, North Strabane and Somerset Townships in Washington County. The
Maple Creek Mine is not currently producing coal, but USSM is complying with all
environmental requirements in the existing permits for this mine.

NNN is a non-profit organization formed in June of 1993, which is comprised
of persons who reside in Nottingham Township and the general vicinity of the
Maple Creek Mine. NNN was formed one month before USSM submitted both its
application to amend its permit to add this acreage and its subsidence control
plan for this acreage to DER for review.

After DER issued USSM this amended permit on June 8, 1994, NNN appealed.
‘Thereafter, the parties engaged in discovery and filed their respective Pre-
Hearing Memoranda.

The merits of this appeal came to be heard by this Board on December 5,
1994. After the close of NNN’s case-in-chief, USSM and DER both moved orally for
" the Board to issue an order granting a directed adjudication in their favor and
against NNN. Because the presiding Board Member believed there might be merit
in this Motion, he then stayed the remainder of this merits‘hearing and directed
the parties to briéf the issues raised by this motion. DER and USSM filed their
written motions ahd Briefs in January of this year. NNN, in turn, responded
thereto on February 8, 1995. On February 15, 1995, USSM filed its Reply Brief,
and on February 16, 1995, DER’s counsel advised us by letter that DER joined in
USSM’s Reply Brief. '

After these Briefs were all filed, counsel for USSM informed us that Maple
Creek Mining, Inc. ("MCM") was the successor permittee for USSM. Accordingly,

we substituted MCM in the caption of this appeal and hereafter refer to permittee

as MCM.



Discussion

DER’s motion is captioned Motion For Non-Suit, whereas MCM’s motion is
captioned Motion For Directed Adjudication. While there is a distinction between
the two motions which we discussed in Ron’s Auto Service v. DER, 1992 EHB 711 and
City of Harrisburg v. DER, 1993 EHB 90, the distinction is not important here.
Both movants seek the appeal’s dismissal because NNN is alleged to have failed
to make a prima facie showing that DER abused its discretion or violated the law
by issuing the permit to MCM with the 1,681 acres of coal added.

In reviewing the motions, it is clear that the movants have a heavy burden.
County of Schuylkill. et al. v. DER, et al., 1991 EHB 1. ("Schuylkill") Firstly,
the motions must be viewed in a 1ight most favorable to NNN. Hubert D. Taylor
V. DER, 1991 EHB 1926.> Secondly, we can not grant these motions'unless NNN’s

case is clearly insufficient. Moreover, this type of motion only 1ies where the
appellant has the burden of proof (the burden to show DER abused its discretion),
see Warren Sand & Gravel, Inc. v. DER, 20 Pa. Cmwith. 186, 341 A.2d 556 (1975),
and fails to meet it by a preponderance of the evidence. Schuylkill.

Since it is clear that as a third party challenging this permit issuance
decision, NNN has the burden of proof under 25 Pa. Code §1021.101(c)(3)°, we turn
to the issue of whether NNN has made out a prima facie case as to ény of its

contentions. NNN raises thirty objections in its Notice Of Appeal. However, by

*The impact of a party’s election to proceed pro se as discussed in this
opinion and what happened there, in part, because Mr. Taylor elected to appear

pro se, is repeated here as to NNN.

*0ur rules have been amended since the parties submitted their briefs and
the Board’s rule on burden of proof is now found at 25 Pa. Code §1021.101(c)(3).



the time of the merits hearing, it had reduced that number substantially.* In
order to fully evaluate what NNN contends it is trying to assert on the merits
and in response to these motions, the Board will not limit itself to the
statements made by NNN’s representatives at the merits hearing as to which of
NNN’s contentions its representatives felt they were offering evidence to
support. Rather, we will consider both those representations and the contentions
advanced in NNN’s Response to these motidns and its Brief in support thereof.
However, to the extent there are other reasons for appeal set forth in NNN’s
Notice of Appeal, the failure to address them at either point will be deemed a
waiver thereof by NNN. See Lucky Strike Coal Co. and louis J. Beltrami v.
Commonwealth, DER, 119 Pa. Cmwith. 440, 547 A.2d 447 (1988). |
In considering these issues and whether a prima facie case has been
demonstrated by NNN, we 1imit ourselves to the facté stipulated to by the parties
as set forth in Board Exhibit No. 1, the testimony of the three fact witnesses
found in the hearing’s 239 page transcript ahd the ten exhibits admitted on NNN’s
behalf during the presentation of its case-in-chief. We emphasize that we do not
consider any exhibits attached to any party’s Pre-Hearing Memorandum (attached
thereto as a document which that party may seek to offer into evidence at the
hearing) as part of the record. We so advised NNN’s citizen representatives at
the merits hearing. (7-134-136)°. Documents not offeréd as evidence by a party
and admitted by the presiding Board Member do not become part of the evidentiary

record. The same is true of factual allegations appearing in any party’s Briefs,

‘NNN offered no evidence on its mine subsidence, township road damage, loss
in property values, decline in mortgageability of properties, increased landslide
potential, methane gas hazard, contamination of ground and surface waters,
increased fire hazard to surface structures, mine fire and other objections.

*T- __, is a reference to a page in the merits hearing’s transcript.



Motions, Pre-Hearing Memoranda, Notice of Appeal, or similar filings. Facts also
do not include allegations as to a fact’s existence by a party’s lawyer (or as:
to pro se NNN, its representatives). The facts before this Board come solely
from the three groups of sources 1isted above. To the extent any party relies
upon other alleged facts to support its assertions, these "facts” do not exist
‘within the factual record of this proceeding. As a result, where a party
references documents not admitted into the record or avers a fact exists in the
Response to these motions, those facts are not facts of record and we do not
consider them in reaching our conclusions.
We mentioned briefly above the potential impact of a party’s decision to
appear pro se. We return to this subject here to observe that the impact of this
decision on NNN’s case is obvious, even at this early stage in this evaluation
of these motions, because NNN failed to offer MCM’s permit application or the
permit as issued by DER into the record; it relies on four exhibits not admitted
jnto evidence® and defends its failure to offer any testimony by expert witnesses
to support its allegations of DER’s errors by asserting: "The NNN did not
introduce expert opinion, since the Department is the expert opinion which the
NNN challenges.” {NNN’s Response at Paragraph 11) No matter how strongly NNN's
representatives believe in their assertions on NNN’s behalf, the strength of
those beliefs do not change the extent of the factual record against which these

Motions are weighed, and the impact of potentially crucial omissions therefrom,

on NNN’s appeal.

*Paragraph 3 of NNN’s "Response to Motion for Non-Suit, DER and MCM" asserts
that MCM’s permit application was not accurate and complete and cites Appellant’s
Exhibits Nos. 1, 2, 3, 4, 7, 15, 18, 27, 28, 30, 31, 32, 33, and 35 as proof but,
for example, four of these exhibits (Nos. 2, 3, 4, and 27) were not admitted into
the record. ’



Mining Feasibiiity

In its Response to the MCM and DER Motions, NNN asserts that DER failed to
comply with 25 Pa. Code §86.37(a)(2) because MCM has not demonstrated it is
feasible for it to deep mine this additional acreage. NNN bases this contention
on the assertijon that MCM has failed to méke such a demonstration in the past.
In its Reply to NNN’s Response (at page 3), MCM points out that this issue was
not raised by NNN prior to the hearing and ﬁay not be raised for the first time
in its Response to the Motions, citing Sunshine Hills Water Company v. DER, 1993
EHB 73. A review of NNN’s Notice of Appeal confirms that MCM is correct that
this issue was not recited there. It is thus barred from consideration now,
under Pennsylvania Game Commission_v. Commonwealth. DER, 97 Pa. Cmwlth. 78, 509
A.2d 877 (1986) aff’d on other grounds, 521 Pa. 121, 555 A.2d 812 (1989) ("Game
Commission").

Article I Section 27 _

As pointed out in DER’s Reply to NNN’s Response, what is stated immediately
above as to mining feasibility is true as to NNN’s contention that "the Board has
jurisdiction to interface with other laws, Article I Section 27, of the
Pennsy]ﬂvania Constitution.” Again, our review of NNN’s Notice of Appeal confirms
that this issue is not raised therebut was only raised thereaffer, S0 ité
consideration now is barred under Game Commission.

Fish Commission Concerns

One of NNN’s challenges to issuance of this perﬁit is based upon DER’s
alleged failure to address concerns of the Pennsylvania Fish Commission. It is
also an argument which is quickly disposed. The Fish Commission’s Fishery
Biologist, Steve Kepler, testified on NNN’s behalf at the merits hearing, but

only as a fact witness and not as an expert witness. (7-25) A report of his



visit to the surface streams over a portion of this mine (the Mingo Creek
drainage basin) is Exhibit A-1. However, it was admitted only to show the
Commission comménted.on this permit application to DER and requested that DER
conduct a complete hydrologic investigation to insure that the hydrologic balance
within the basin is protected. Kep]er did not personally know if this was done
by DER, but on page 10 of the parties’ Joint Stipulation (Board Exhibit No. 1)
the parties stipulated that as part of DER’s review and as required by 25 Pa.
Code 8§86.37(a)(4), DER "assessed the probable cumulative impacts the proposed
mining activity on the hydrologic balance ("CHIA*"), within the permit area."
Thus, NNN stipulated DER did perform as the Fish Commission requested and, in
Tight of that factual stipulation, we cannot find a prima facie contrary NNN
showing has been made.
Adherence to CHIA Action Plan

NNN‘also asserts that "the CHIA Action Plan; a revised PGM, implemented

January 19, 1994, was not adhered to." After making this statement in its
Response to the Motions, NNN adds a footnote which says: "Office of Surface
Mining, U.S. Department of the Interior, 1994 Annual Report, Harrisburg Field
Office, November 1994." No reference to this allegation appears in the NNN
filings before us and, assuming this annual report is a written document, it was
not offered into evidence let alone identified in any testimony or the factual
siipulation. The total absencé of any evidence on the record on this NNN
~ contention compels the Board to find merit in the MCM/DER Motions in regard to
this contention.

Inadequate Data For CHIA
Finally, with regard to the CHIA, NNN asserts there was insufficient data

available for DER to properly conduct a CHIA and then conclude that the permit
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should be issued. In support of this assertion, NNN asserts that Exhibit A-7
(containing flow data for surface streams) is incomplete because the average
annual flow data for all surface streams 1isted on this form is not shown there.
Additionally, NNN contends that all ponds and reservoirs within the area to be
mined are not identified and discussed within the narrative portion of the
application. Further, NNN contends, through the testimony of Anna Filippelli and
Exhibit A-18, that only 41% of these ponds and dams appear in that narrative.
Finally, NNN also asserts that there is also inadequate data as to the
groundwater from MCM’s groundwater inventory because, as to the wells, MCM
supplied complete information thereon for only 14% of the dwellings and it did
not provide well data for wells at 42% dwellings located over the area to be
mined.

Taking NNN’s concerns as to adequate CHIA evidence on a segment by
segment basis holes appear within NNN’s allegations. NNN found well data (both
complete and incompiete) in MCM’s application for only 58% of the dwellings shown
as existing on the maps submitted with MCM’s application. NNN’s spokesperson
indicated however that the dwellings in this area are served not only by wells,
but also by cisterns and springs. (T-106) NNN’s witness also admitted she does
not know if all of those dwellings are served by wells (T-102) and does not know
if some of them use cisterns for their water supply.

Further, NNN"s witness admitted NNN did not know how many dwell ing owners
elected not to respond to MCM’s well survey or refused MCM access to their wells
for sampling purposes. (T-105)

According to the evidence, of the wells that were sampled, MCM’s survey
sought information on each well as to its depth, diameter, casing depth and water

elevation or flow statistics. (T-108) NNN’s witness on this subject admitted she
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did not know whether some of this information could have been unknown to a
dwelling owner so it would be unavailable to MCM for its survey. She was unaware
of the reasons this information is not available. (T-108-109) Thus as to well
data, NNN has éstab'l ished that it would 1ike the application to have contained
more well data but not that it could have contained it or was deficient as to
groundwater inventory because of its absence
Filippelli (NNN’s witness on this topic) also admits that NNN raised
possible discrepancies in the permit application to DER in an informal conference
with DER and DER asked NNN for more information on its allegations. However, Ms.
Filippelli has no knowledge of whether NNN brought to DER’s attention its
concerns over the groundwater survey’s completeness or if DER was ever furnished
-the added information on alleged permit discrepancies which DER asked for from
NNN. (T-117-118)
As to the omissions of some of the ponds and reservoirs over the
additional acreage to be mined, the evidence shows that NNN is correct that the
application’s narrative does not identify every pond and reservoir. The map
which NNN used to show which ponds and reservoirs were identified by MCM in the
application’s narrative and which were not, is Exhibit A-18. Those highlighted
in green on Exhibit A-18 are in the narrative, while those in yellow are not. (T-
86) However, A-18 is a map which itself was part of MCM’s permit application,
so all ponds and reservoirs are shown on it and, thus, were before DER even if
they were not mentioned in the application’s narrative. Moreover, as MCM points
out, it is not requiréd to discuss in the appliication’s narrative every pond and
reservbir over this additional acreage. Under 25 Pa. Code §89.142(a)(6)(ix)
MCM’s maps are required to show every 1mpoundment with a volume of 20 acre-feet

or greater and to index numerically "those perennial streams and other bodies of
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water which are a significant source for a public water supply.® Thus, the maps
need not even shéw every lake, stream, dam or impoundment. Moreover, the
proposed mine’s operational plan is only required by 25 Pa. Code §89.34(a)(2) to
address "streams, valuable impoundments and alternative water supplies.” Thus,
it requires the narrative not to cover all 20 acre-feet or greater ponds or
impoundments but only those that are valuable impoundments. Accordingly, it
appears, as MCM suggests, that an aﬁpiication could be complete even when the map
and narrative portions do not address identical ponds and impoundments.” Since
NNN offers no evidence to the contrary or evidence MCM did not adhere to these
regulations, we cannot conclude a prima facie showing on_this segment of NNN"s
contention either.

Finally, as NNN points out, it is clear that Exhibit A-7 does not contain
average annual flows data for all streams Tisted thereon. Again, however, this
fact does not show an error on DER’s part in issuing this permit. Firstly, to
the extent some of these streams are not perennial but are intermittent, it
- follows that at times, these streams have no flow and therefore average annual
flow would have no meaning as to them. Of the 52 streams shown on this Exhibit,
31 are listed as intermittent. Of the remainder, MCM had average annual flow
measurements on all but nine, and eight of these nine are so small they are only
identified as unnamed tributaries to other streams, and each of the nine shows
the flow as not available through consultation with the United States Geological
Survey’s ("USGS") topographical.maps of this area. The problem for NNN with its

accurate observation as to omission of flow data on these_streams is NNN’s

"The regulations are silent on whether "valuable" impoundments equate with
those holding 20 acre feet or more. ,
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failure to tie this into some meaningful omission or error on DER’s part in
issuing the permit to MCM. |

25 Pa. Code §89.34 requires MCM’s submission as part of ité application of
its operating plan which include "premining and baseline hydrologic information
representative of the proposed permit adjacent and general areas." The
regulation does not require the submission of all data on all streams but rather
representative information only. Under 25 Pa. Code §89.35 this operating plan
is to contain a prediction of the probable hydrologic consequences and a
description of the measures to be taken to protect the hydrologic balance from
adverse hydrologic consequences. 25 Pa. Code §86.37(a) then provides the permit
application will not be approved unless it affirmatively demonstrates and:

"DER finds, in writing on the basis of the information

in the application or from information otherwise
available... that the following exists:

(1) The permit application is accurate and complete

and all requirements of the acts and this

chapter have been complied with."” (emphasis added)
These regulations, read together, compel two conclusions. The first is that,
absent a showing of inadequate representative information by NNN, MCM’s
application is compiete if it includes the representative information reguired
by Sections 89.33 through 89.35. The regulations do not require detail on each
and every body of surface and groundwater. The second conclusion is that, in
deciding to issue this permit DER may consider other availabie information as
long as it documents what that information is in its approval of the application.
Thus, the omission of some surfaces or groundwater data does not mandate the
application’s rejection so long as the included fiow data is representative or

is representative when added to other data available to DER. We have no evidence

before us of a factual or expert nature to suggest the data here is not
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édequate]y representative and thus that the application was sufficiently
incomplete or inaccurate to require its denial. We also have no evidence before
us to show DER lacked sufficient evidence of this type, whether from the
application documents or other sources from which to decide to issue this permit.
If NNN had offered expert testimony on this issue to challenge DER’s action, this
conclusion might be different, but it elected to offer no such testimony.
Lastly, we also reject NNN’s suggestion in paragraph 13 of its Response To
Motion For Non-Suit, that all of this information was necessary for fhe CHIA.
There is no evidence to support this assertion. In its "Answer to Brief", NNN
asserts that DER’s "review process of the probable cumulative impacts of proposed
‘mining activity was not conducted, or assessed, a mere compiling of permit
enclosures were made a part of and a cover letter signed by the hydrogeoiogist
John Kernic." This statemént’svmeaning is not clear. However to the extent this
is an attack on the adequacy of the data supporting the CHIA or the CHIA, it is

one based on allegations of facts de hors the record. As such, no prima facie

evidence exists on this issue.®

*In its Answer To Brief, NNN also asserts DER acted contrary to its Program
Guidance Manual (Exhibit A-4), which became effective about five months before
the permit’s issuance. NNN says this Manual requires water quantity to be
protected as part of the hydrologic balance and the Manual does say this, but,
NNN fails to show that, either through the application’s information or from
other sources, DER did not have the information to make the proper decision on
this issue. Showing omission of flow data only in the application does not show
violation of this Manual when the regulations allow DER to consider data from
sources other than the application. However, this same Manual appears to explain
why USSM did not evaluate some of the unnamed tributaries as to flow volumes
because it provides that certain small streams (as shown on USGS’ topographical
maps as having a drainage area of less than .5 square miles) need not be

evaluated.
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USSM’s Violational History

Next, NNN attacks the issuance of this permit amendment based upon DER's
handling of MCM’s violational history from twd standpoints {obviously MCM had no
such history here). Firstly, at the hearing, evidence was offered that NNN asked
DER for information as to violations by Brenkee Mining Co. and a bond forfeiture
but DER never provided it. (T-125-126, 129) However, it is not clear in any of
NNN’s filings how NNN was injured by DER’s alleged failure to provide NNN
information on this company or why, if it occurred, the failure to provide NNN
this information is grounds to invalidate the permit’s issuance. Exhibit A-4,
referenced at that point in the transcript, is a copy of a portion of the
transcript of the deposition on October 5, 1994, of NNN’s Nancy Close-Flaherty
(who was also NNN’s chief épokesperson at the merits hearing). In this
deposition transcript, after reviewing a condition in the permit making the
permit conditional on MCM satisfactorily complying "with the Brenkee issue in
West Virginia”, Ms. Close-Flaherty indicated this "Brenkee issue" was apparently
no longer an issue.’ Since that is the concfusion Ms. Close-Flaherty drew and-
.NNN points to no violation of a regulation or statute during permit issuance
occurring from the DER’s failure to .provide this information to NNN through
issuing this permit, NNN has féi]ed to establish a prima facie case based on
failure to provide this Brenkee data. In so saying this Board is neither

condemning nor condoning DER’s provision of information to NNN. We lack

At the hearing, NNN’s witness testified that NNN understood: "through the
Taw that if a forfeiture of bonds has taken place, a permit shall not be issued.
In this instance, a permit was issued upon conditions of the forfeiture of bond
which Nottingham Network of Neighbors still to date, has not received and has
requested it twice.” (T-126) However, other than this reference to this
condition and an assumption that it is somehow related to this NNN contention,
the record is devoid of any evidence of any bond forfeiture as to USSM, MCM, or

Brenkee.
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sufficient information to do either. DER must make its files on permit
applications open to the public under 25 Pa. Code §86.35. However, public access
means NNN may review documents at DER’s offices and may secure copies of same
(paying the appropriate fee if there is one) but it does not mean unreasonable
access on demand. This Board strongly believes that 1ike all government agencies
DER has a duty to reasonably facilitate public access so that citizens can
continue to have confidence in the governmental decision making process even when
they do not agree with a particular decision.
~ NNN also challenges the accuracy of a DER response on bond forfeiture as
to Brenkee given at a public conference held on January 6, 1994. The only
evidence of what DER said in response to an inquiry at the conference is found
in Exhibit A-33 which are DER’s written Findings as a result of that conference.
This DER memorandum says DER could locate no information in its computer database
on Brenkee so the @emo concludes that this indicates DER never issued a permit
to such an entity and such an entity is not listed in the corporate structure of
any permittee or 1licensee. Why this DER statement is in error in NNN’s opinion
is not of recofd.. This statement is consistent with the idea that an entity by
that name had dealings involving USSM in West Virginia rather than dealings with
USSM and DER in Pennsylvania. Without a showing as to how NNN was injured as to
‘permit issuance by this statement in this memo or an assertion as to what DER did
wrong, (we again note the permit application’s absence from the record), we can
find no prima facie case on NNN’s behalf as to this issue.
NNN also attacks permit issuance to MCM in light of USSM’s violation
history. In DER’s written Findings (Exhibit A-33), DER notes one outstanding
violation at the Maple Creek Mine which dealt with an erosion and sedimentation

problem which DER ordered to be corrected by January 4, 1995, (a date two days

17



before DER prepared these Findings). DER’s'Findingé also assert a $3,250 civil
penalty assessment against USSM for the violation. No evidence exists showing
that this violation remained uncorrected. Exhibit A-30 is NNN’s written response
to the DER Findings. NNN’s Response mentions the existence of an unspecified
number of other violations by MCM but does not indicate what statutes are
violated, or what the violations are or whether they were abated. Rather, these
NNN comments in Exhibit A-30 question whether DER’s requiring of only a three-
year violation history is adequate.® NNN’s Response To Motion For Nonsuit
asserts no evidence is necessary to introduce the USSM violation history because
MCM’s pgrmit application was introduced. NNN is in error. This application was
not introduced into the record. In the parties’ Joint Stipulation it is Tisted
as a document which any party could introduce without objection but no party
offered it. NNN says it is offered by USSM and cites T-17 and 18 as the source
for this conclusion. But, no such offer into the record is found at that
location. - At that location, MCM’s counsel observes that he did not attach the
application to his client’s Pre-Hearing Memorandum (as one of the documents which
MCM might seek to introduce at the hearing) because of its voluminous nature but
he had provided a copy of it to NNN and DER’s counsel on the morning of the
hearing. That statement did not seek the document’s admission and it is not
otherwise before us. With this lack of record evidence the Board cannot
concliude there are outstanding violations by USSM shown sufficiently by NNN to

make a prima facie case that DER erred in issuing this permit.

Moreover, with NNN’s concurrence, Exhibit 30 was admitted only to show
that NNN responded to DER’s Findings and without those responses being agreed to
as "correct, accurate, or otherwise admissible". (7-218-219) So, we can not
consider the document’s assertions for their intended truth but only to show NNN
responded to DER and additional requests for information were made.
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DER’s Response To Public Comments

Lastly, NNN says it made a prima facie case for reversal of this permit
issuance decision based on how DER deé1t with public comments on the inaccuracies
in MCM’s application. Again,.we conclude no such showing has been made by NNN.
We are aware from Ms. Close-Flaherty’s testimohy and Exhibits A-32 and A-33 that
DER received comments from many people and asked MCM for more information as a
result thereof. Exhibit A-32 also shows that issues raised to DER required its
staff to address some ideas they had not previously considered. NNN also
contends, based on Ms. Close-Flaherty’s testimony (7-199-200), that DER’s failure
to send NNN a copy of Exhibit A-32 is evidence of another DER error. On NNN’s
behalf, Ms. Close-Flaherty also indicates that Exhibit A-30 shows NNN asked DER
for another meeting to reemphasize NNN’s concerns and to secure copies of DER’s
central office comments. (T-216-217) HoweVer, A-30 was only admitted to show
comments were made to DER by NNN. (f—218) Other than this 1imited'evidence, the
record is barren on this issue. Did DER ask for and receive other information
from MCM? Did it modify the permit as a result? Did it again meet with NNN?
We do not know because the record is silent thereon just as NNN’s Response is
silent on any legal theory as.to how DER’s handling of these comments in this
fashion constitutes grounds for this Board to reverse DER’s permit issuance
decision. In this regard, NNN’s Response does assert NNN "begged for [DER] to
ensure the rights of residents and members of NNN, under 86.42.." 25 Pa. Code

§86.42 provides:

Each permit issued by the Department will ensure
and contain specific conditions requiring that the:

(1) Permittee shall take all possible steps to
prevent an adverse impact to the environment
or public health and safety resulting from
noncompliance with terms or conditions of the
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permit, including:

(i) An accelerated or additional
monitoring necessary to determine
the nature and extent of non-
compliance and the results of

the noncompliance.

(ii) Providing warning, as soon as
possible after learning of the
noncompliance, to a person whose
‘health and safety is in imminent
~danger due to the noncompliance.
(2) Permittee shall conduct the activities in
accordance with measures specified in the permit
as necessary to prevent environmental harm or harm
to the health or safety of the public.
However, there is neither evidence before us that DER failed to comply with this
regulation, nor a legal theory as to how this permit’s issuance violated this
'?egulation. NNN failed to offer evidence that the permit’s conditions did not

comply with this regulation.® Thus, no primé facie case on this issue has been
presented either.
Based on these conclusions this Board enters the following Order.

ORDER

AND NOW, this 9th day of January, 1996, it is ordered that Motions For
Directed Adjudication/Non-Suit on behalf of MCM and DER are granted and NNN’s

El

appeal is dismissed.”

“Contrary to NNN’s assertion of some duty to insure protection of NNN’s
members, DER neither has a duty to ensure that the owner of a coal seam can mine
its coal nor a duty to ensure a surface owner’s undisturbed use of its property.
Its duty is to use its best judgment to see that these statutes and reguiations
promuigated pursuant thereto, are complied with. Parties of all kmds frequently
equate their position with DER's role and ignore this fact.

2In so ruling, this Board does not address MCM’s argument that NNN Tlacks
standing to challenge this permit’s issuance. But see Lower Allen Citizens

Action Group v. Commonwealth, DER, 119 Pa. Cmwith. 236, 546 A.2d 1330. (1988)

)
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P N _AND ORD MOTION T NSOLIDATE

Synopsis

When five appeals involving common questions of fact or law arise from the
Department of Environmental Protection’s approval of a permit revision to a coal mining
permit the Board may consolidate the appeals in order to promote judicial and administrative
efficiency, reduce the inconvenience of numerous witnesses who would otherwise have had to _
undergo multiple depositions, and reduce or limit unnecessary cost and expense to the parties
and the Board.

inion

On September 22, 1995, the Department of Environmental Protection
(“Department”) approved a Permit Revision to Eighty-Four Mining Company’s (“Eighty-
Four”) Bituminous Coal Mining Permit which authorized Eighty-Four to substantially expand
its underground mining operations in Washington County, Pennsylvania. The permit revision
.spawned five appeals, including one by Eighty-Four itself objecting to two of the permit
conditions. In addition, appeals were filed by Columbia Gas of Pennsylvania, Inc.

(“Columbia”), Pennsylvania American Water Company (“PAWC”), People United to Save
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Homes (“PUSH”), and the Township of South Strabane (“South Strabane”). Presently before
the Board is Columbia’s Motion to Consolidate the Appeals.

Columbia argues that the appeals should be consolidated as they all involvg
common issues of fact and law. Columbia contends that consolidation would promote
administrative and judicial economy and reduce the expense and cost of litigation to both the
parties and the Board. PUSH, PAWC, and South Strabane support the Motion to Consolidate.
Eighty-Foﬁr vigorously opposes the Motion. Eighty-Four argues that common legal and
factual questions “are not generally present” and consolidation would not result in “judicial
and administrative adjudicatory efficiencies.” It also argues that consolidation would make
resolution of the underlying app&]s more difficult and its rights would be prejudiced. The
 Department believes that consolidation of the appeals at this time will unnecessarily complicate
the settlement negotiation process. At oral argument, the Department indicated a strong desire
to amicably resolve the appeals but admitted that its attempts to resolve one or more of the
appeals have not been successful.!

Both Pennsylvania Rule of Civil Procedure 2.132 and the Board’s own Rule
set forth at 25 Pa. Code §1021.80 authorize the consolidation of one or more appeals.

(a)The Board, on its own motion or on the motion of any party, may

order proceedings involving a common question of law or fact to be
consolidated for hearing of any or all of the matters in issue

! The Department has attempted to negotiate with the parties in
accordance with paragraph eight of prehearing order number one.

2 (a)In actions pending in a county which invoive a common question of
Taw or fact or which arise from the same transaction or occurrence, the court
on its own motion or on the motion of any party may order a joint hearing or
trial of any matter in issue in the actions., may order the actions
consolidated, and may make orders that avoid unnecessary cost or delay.
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in the proceedings.
The decision to consolidate appeals rests within the sound discretion of the Board and is not a
matter of right. Pullium v. Laurel School District, 316 Pa. Super. 339, 462 A.2d 1380
(1983). So long as there is 2 common question of law or a common question of fact, or the
appeals arise out of the same action or order, consolidation may be proper. See Lincoln
General Ins.Co. v. Donahue, 151 Pa. Cmwith. 297, 616 A.2d 1076 (1992). See also
Bumberger by Hems v. Duff, 166 Pa. Cmwith. 354, 634 A.2d 1162 (1993).

Although the Board is cognizant of the arguments ably made by counsel for
both Eighty-Four and the Department, after careful reflection it believes the interests of all the
parties and witneses will best be served by consolidation. For example, all of the parties wish
to dépose one or more employees of the Department involved in the permit revision process.
If these appeals were not consolidated several of these employees would potehtially be
deposed five times. These witnesses would not only have to undergo the taxing process of five
depositions but as the transcripts of their earlier testimony became available the later
questioning attorneys would likely ask them to explain statements made at
earlier depositions which would further lengthen the ensuing depositions. Moreover, since
only the Department and Eighty-Four are parties in all five appeals they would have to incur
the added expense and cost of mﬁltiple depositions of the same witnesses. Such multiple
depositions would likely generate a flurry of motions for protective orders and motions to
compel. The only ém:ity who would truly benefit would be the court reporter. This is just one
small example of how discovery costs would multiply while at the same time make the cases

much more difficult to manage from the Board’s perspective.
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A review of the appeals filed by Columbia, PAWC, and PUSH show various
common questions of both fact and law. These issues c;enter around Eighiy-Four’s subsidence
control plan and risks associated with longwall mining under utility lines and homes.
Eighty-Four is certainly correct in arguing that the issues raised by PUSH are more detailed.
However, that fact alone should not prevent the appeals from being cbnsolidated. This is
especially true considering that the partieé whose appeals might be slowed down by the
complexity of the PUSH appeal are in favor of consolidation. Although Eighty-Four’s own
appeal could arguably take more time if consolidated with the other appeals, this may not be
the case. In addition, the main thrust of Eighty-Four’s appeal centers on condition 18 to the
permlt which also is a central paﬁ, albeit for different reasons, of the other appeals. Again,
as noted earlier, Eighty-Four and the Department are already parties in all the appeals so it is
not a simaﬁon where if Eighty-Four would settle its appeal its litigation resolving the permit
revision would be concluded.

None of the parties have raised the troublesome issues of res judicata or
collateral estoppel. If these appeals are not consolidated, the Board would likely be faced
with issue preclusion arguments which could greatly prolong the resolution of the issues and
add greatly to the cost and expense of all involved.

Eighty-Four and the Department both argue that the PUSH appeal is the most
complex and will likely take the most time. Pursuant to 25 Pa.Code §1021.81(a)(3), the
parties to that appeal, PUSH, the Department, and Eighty-Four, submitted a proposed case
management order to complete all discovery by April 24, 1996 and file all dispositive motions

by May 24, 1996. At oral argument, all the other appellants agreed to this same schedule so it
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does not seem, at least initially, that the consolidation of these appeals will result in the
unnecessary prolonging of discovery for any individual party. h1ﬁnn,nonecﬁ1hc;ﬁrﬁesluw
- taken any depositions even though most of the appeals are over three months old. |

A consolidation of these appeals should greatly aid the Board in managing its
case load. In these appeals, it will help insure uniformity in resolving various issues and
nuﬁknm. At oral argument, counsel for Eighty-Four voiced concern over the Board’s
standard motion practice. See 25 Pa.Code §1021.72. Eighty-Four evidently
foresees discovery being hard-fought with various motions. The Board shares Eighty-Four’s |
concerns and pursuant to §1021.72(c) will modify its usual procedures accordingly. In order
fo insure a prompt resolution of all discovery disputes an order will be issued indicating that
discovery motions in this consolidated appeal will be handled as follows:

1) The Board will hear oral argument on any outstanding discovery
motions approximately twice a lﬁonth. These dates will be set forth
in a separate order.

2) Pursuant to the suggestion of counsel for PUSH and not objected to
by any other party, counsel for the moving party, at the time of filing
the discovery motion, shall set forth a statement showing with
specificity that the attorney making the motion has made a reasonable
effort to reach agreement with the opposing attorney on the matters

set forth in the motion.3

3 The parties are especially encouraged to resolve their discovery
disputes. As pointed out to the Board at oral argument, the attorneys
involved in these appeals are experienced litigators with, in many cases.
years of practice before this Board. As such, they are well aware that
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3) All lﬁoﬁons should be filed in Harrisburg with a copy sent directly to
the undersigned in Pittsburgh at least ten days prior to the hearing
date. The Board will not issue an order advising the parties of the
hearing date. Instead, the movmg party should set forth a notice of
;ué&mﬁnﬁmméﬂvhﬁngthe@ﬁhéfpafgraSuovﬂuulﬂn:hdoﬁanwvﬂlbe
presented. - The nonmoving party shall be given at least ten days
notice.

4) The nonmoving party may, bﬁt is not required to, file a written
response.

5) In most instances, a decision will be made at the oral argument on the
motion. A written order will be issued shortly thereafter.

The intent of this procedure is to resolve discovery disputes quickly
and economically. Consolidation' of these appeals will likely result in
fewer motions. Efficient motion disposition may be vital to the
timely progress of this litigéﬁon and play a key role in the Board’s

management of its docket.

experience counsel can usually resolve any discovery dispute to their mutual
satisfaction if they take the time and energy to reach common ground. More
importantly, a judge is much more likely to issue a ruling on the same issue
which will probably make one of the Titigants more unhappy than if they would
have taken the time to negotiate their discovery differences. This is because
the judge is less likely to compromise the issue. It will usually be decided
one way or the other. Although this judge certainly enjoys and even relishes
deciding discovery disputes the above admonition is still probably applicabie.
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All the parties will now be proceeding on the same discovery track. Moreover,
consolidation may facilitate settlement discussions which the Department admits have been
mostly fruitless so far. The Board stands ready to assist the parties within the confines of its
rules in attempting to resolve their disputes. Even though the appeals are consolidated, the
parties, if they wish, can still negotiate separately. The Board fails to see how consolidation,
in and of itself, will inhibit the settlement process if the parties are sincerely interested in
settling their differences.

Consequently, the Board will issue an order consolidating these appeals to
promote judicial and administrative efficiency, reduce the inconvenience of numerous
witnesses who wouid have otherwise had to undergo muitiple depositions, and act to reduce or

limit unnecessary cost and delay to the parties and the Board.
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RDER OF LIDATION
AND NOW, this 12th day of January, 1996, it is hereby ordered that the
Motion to Consolidate filed by Cohﬁnbia is granted and the above-captioned matters are

consolidated at Docket No. 95-231-R. The caption henceforth shall read as follows:

Columbia Gas of Pennsylvania, Inc.,

People United to Save Homes,

Pennsylvania American Water Company,:

and the Township of South Strabane
V.

LX) L 1]

EHB Docket No. 95-231-R
(Consolidated)

.. LX) *8 e

Commonwealth of Pennsylvania,
Department of Environmental Protection,:

and Eighty-Four Mining Company :

ENVIRONMENTAL HEARING BOARD

Th.

THOMAS W. RENWAND
Administrative Law Judge
Member

DATED: January 12, 1996

bap
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For the Commonwealth, DEP:
Steven F. Lachman, Esquire
Patience Nelson, Esquire
Diana Stares, Esquire

Western Region

For South Strabane Township:
Victor R. Delle Donne, Esquire
1208 Manor Complex

564 Forbes Avenue

Pittsburgh, PA

For Pennsylvania American Water Company:
Michael D. Klein, Esquire

LEBOEUF, LAMB, GREENE & MACRAE L.L.P.
320 Market Street, Suite E400, Strawberry Square
P. O. Box 12105

Harrisburg, PA

Jan L. Fox, Esquire

LEBOEUF, LAMB, GREENE & MACRAE L.L.P.
601 Grant Street

Suite 700

Pitsburgh, PA

For People United to Save Homes:

Robert W. Thomson, Esquire

MEYER, DARRAGH, BUCKLER, BEBENEK & ECK
2000 Frick Building

Pittsburgh, PA

For Columbia Gas of Pennsylvania, Inc.:
Jan P. Paden, Esquire

RHOADS & SINON

One South Market Square

P. O. Box 1146

Harrisburg, PA
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For Eighty-Four Mining Company:
Henry Ingram, Esquire

Thomas C. Reed, Esquire

Stanley R. Geary, Esquire

Stephen C. Smith, Esquire
BUCHANAN INGERSOLL, P.C.
One Oxford Centre

301 Grant Street - 20th Floor

Pittsburgh, PA
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COMMONWEALTH OF Pé“NSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR -~ MARKET STREET STATE OFFICE BUILDING

M. DIANE SMITH
SECRETARY TO THE BC

SKY HAVEN COAL, INC.
V. . EMB Docket No. 95-103-E

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL PROTECTION  : Issued: January 17, 1996

OPINION AND ORDER SUR
DEPARTMENT OF ENVIRONMENTAL PROTECTION'S

MOTION FOR SUMMARY JUDGMENT

By: Richard S. Ehmann, Member
Synopsis

Where the mining company fails to timely challenge a DEP order to treat
acid mine drainage discharges and subseqdent]y applies for bond release, the
doctrine of administrative finality bars the miner's challenge to DEP's denial
of bond release based on Tliability for the discharge. No Kent Coal type
exception exists under Section 4(a)(2)L(I)of SMCRA 'aﬂowing a8 subsequent
challenge to 1liability for three discharges in an appea] of a bond release
denial. |

DEP's failure to include a copy of its verification with the copy of its
timely Answers to the mining company's Request For Admissions sent to the
company, where it filed verified Answers with this Board and promptly remedied
its omission as to the Answers sent to the miner, does not render the Request For

Admissions to be deemed admitted. Moreover, under the circumstances here "deemed
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admitted” facts cannot "trump”™ application of the doctrine of administrative
finality to bar the doctrine's application.

DEP's Motion, the Board's opinion in the prior appeal of the order to treat
three discharges coupled with this doctrine and DEP's affidavits, aver sufficient
‘ facts to sustain DEP's Motion For Summary Judgment and forfeiture pursuant to 25
Pa. Code §86.171(f)(1)(iid).

Opinion
" On May 16, 1995, the Department of Environmental Protection’'s ("DEP")
predecessor agency issued Sky Haven Coal, Inc. ("Sky Haven") a letter denying Sky
‘Haven's Bond Release Application No. 495006 in connection with bonds posted in
regard to Sky Haven's Surface Mining Permit No. 17880103. According to DEP's
letter, the mine site is located in Bradford Township, Clearfield County.

Sky Haven appealed that denial to the Board. After Sky Haven had filed its
Pre-Hearing Memorandum, DEP filed the instant Motion For Summary Judgment and a
supporting Memorandum of Law. Attached to DEP's motions are affidavits by DEP's
District Mining Manager and the Compliance Specialist at DEP's Hawk Run District
Office. Also attached are a series of exhibits referenced in these affidavits
and copies of two Board orders dealing with other appeals by Sky Haven relating
to this mine site. On October 23, 1995, the Board received Sky Havén's
Memorandum Of Law In Opposition To Department's Motion For Summary Judgment and
its Response to the Motion. Attached to Sky Haven's Responses are its Request

For Admissions and DEP's Answers thereto. On November 9, 1995, the Board
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received DEP's Reply to Sky Haven's Response. Accompanying it was a supporting
DEP Memorandum Of Law.

Administrative Finality
DEP's Motion is based upon the application in this appeal of the doctrine

of administrative finality as discussed in Commonwealth. DER v, Wheeling-
Pittsburgh Steel Corp., 22 Pa. Cawlth. 250, 348 A.2d 765 (1975) aff'd 473 Pa.

432, 375 A.2d 320 (1977). (“Wheeling-Pittsburgh") DEP asserts the doctrine's

application here because it dem'éd bond release based on the contamination of
three springs which it blames on Sky Haven's mining of the tract covered by this
permit. DEP asserts that Sky Haven could have challenged its assertion of Sky
Haven's Tliability for the contamination of these springs by timely appeal of
DEP's 1994 administrative order to Sky Haven to treat this water. Instead, S_ky
Haven filed an untimely appeal of that order which was dismissed for
untimeliness. See Sky Haven Coal Company, Inc v, DER, (EHB Docket No. 94-241-E,
Opinion issued March 17, 1995). DEP also asserts this doctrine’'s application
because Sky Haven could have challenged DEP's conclusions as to these three
springs in its appeal from DEP's 1994 civil penalty assessment against Sky Haven
for water quality violations at these three springs. As DEP points out Sky Haven
appealed that assessment to this Board but later asked this Board to dismiss its.
appéa1 (Docket No. 94-335-E) as moot because it had paid that assessment to DEP.
This Board's Order, attached to DEP's motion, confirms dismissal of Sky Haven's

appeal at that docket number for mootness. Accordingly, under this doctrine DEP
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asserts that Sky Haven may not challenge denial of bond release by challenging
DEP's conclusion that Sky Haven is Tiable for the quality of these three springs
nor can it challenge bond release denial based thereon. | |

- In response, Sky Haven does not dispute that these two prior appeals dealt
~ with DEP's actions against it because of the discharges through the three springs
or that those two appeals were terminated. Thus, it concedes that, absent
another argument, this doctrine does apply here. Of course if it applies it bars
our consideration in this appeal of anything which could have or should have been
raised in either of those appeals as to its Tiability for the mine drainage
discharges at the springs. Wheeling-Pittsburgh, supra. |
The Kent Coal Argument

This administrative finality doctrine bars Sky Haven;s challenge here

unless some exception to this doctrine applies. Inaram Coal Co, v. DER, 1988 EHB
800. Sky Haven, citing the Commonwealth Court's rationa]e in Kent Coal Mining
Company v, Commonwealth. DER, 121 Pa. Cmwith. 149, 550 A.2d 279 (1988) ("Kent
Coal"), argues that it retains the right to challenge the DEP's denial of Sky
Haven's bond release request because of the language in Section 4(a)(2)L(I) of
the Surface Mining Conservation and Reclamation Act, Act of May 31, 1945, P.L.
1198, as amended, ("SMCRA"), 52 P.S. §1396.4(I). In other words it reads an
exception to application of the doctrine by virtue of this section's language in
the same way that the Court in Kent Coal found an exception to thé doctrine based

on the Tanguage in Section 18.4 of SMCRA, 52 P.S. §1396.22.
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In its Reply to Sky Haven's Response, DEP predictably argues no such

exception exists.

Section 18.4 of the statute, which applied in Kent Coal,
provides in relevant part:

The person or municipality charged with the penalty shall

then have thirty (30) days to pay the proposed penalty in full
or, if the person or municipality wishes to contest either the

amount of the civil penalty or the fact of the violation,
forward the proposed amount to the secretary ...
(emphasis added)

On the other hand, Section 4(a)(2)L(i), which is applicable
in this appeal, provides in relevant part:

"Should any operator be aggrieved by any decision or action
of the secretary with respect to the amount of any bond, the
terms, conditions or release thereof, or any other matter

released thereto, he may proceed to lodge an appeal with the
Environmental Hearing Board in the manner provided by Taw ..

The Tanguage in section 18.4 "or the fact of the violation" is thus not part of
' Section 4(a)(2)L(I).

The lack of this quoted phrase in Section 4(a)(2)L(I) is crucial here
because it was this phrase’'s existence in Section 18.4 which caused the
Commonwealth Court to reach the result it reached in Kent Codl. In reversing
this Board on the applicability of the doctrine of administrative finality there,
the Court concluded that both Section 18.4 and 25 Pa. Code §86.202(a) recognized
that when a penalty was asserted by DEP the miner had a right to contest the fact

of the violation, even if it had not previously contested a DEP administrative

order to correct the alleged violation. Thus, the Court concluded that this

37



doctrine did not apply because the statute explicitly modified the doctrine's
application as to civil penalty assessments under this\statute}

Sky Haven seeks to expand the Kent Coal exception to cover the denial of
a bond release application despite the absence of this language in Section
4(a)(2)L(I). kThis‘lénguageﬂs absence is fatal to Sky Haven's argument. Kent
Coal is specific to Section 18.4 and the doctrine of administrative finality.
Indeed, the court explicitly recognizes that other preclusion doctrines would
still apply. Jjust not the doctrine of administrative finality. Although Section_
4(a) (2)L(I) does contain a provision a]]omﬁng the miner aggrieved by a DEP action
on a bond to appeal as to "release thereof, or any other matter relating
thereto”, there is nothing in this subsection allowing the contest of "the fact
of the violation". ‘Accdrding1y, there is nothing within this statute section to
suggest a statutory modification of this doctrine as to bond release denials.
In Kent Coal the Court also explicitly recognized that 25 Pa. Code §86.202
recognized a right to contest the fact of the violation in civil penalty
assessment appeals. Nothing in 25 Pa. Code §86.171 provides a similar exception
as to a denial of a bond release. Section 86.171(g) only states that appeals may
be taken from DEP decisions to this Board. Further, if Section 86.171(g) and
Section 4(a)(2)L(I) are read together and consistently, just as the Court read
Section 18.4 and Section 86.202 consistently (both were found to provide the
right of appeal in Kent Coal), then no Kent Coal type exception exists under

Section 4(a)(2)L(I). Indeed, this section can be read as stating that any final
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decision of DEP as t6 bonds, rather than just a DEP decision on amount, terms,
conditions, or release, is appealable to this Board (unless otherwise barred by
a preclusion doctrine such as the doctrine of administrative finality). We
believe this latter interpretation is the intended interpretation and adopt it,
rejecting Sky Haven's Kent Coal argument.!

As a defense to DEP's Motion, Sky Haven also asserts that because DEP
answered Sky Haven's Requesté For Admissions improperly under Pa. R.C.P. 4006 the
Requests For Admissions are_deemed admitted and as a result the Board must find
Sky Haven has met the criteria for bond release found at 25 Pa. Code §86.172
(which in turn requires that we deny DEP’s Motion). The errors in DEP'S answers
are alleged by Sky Haven to be a failure by DEP to make its answers under oath’
or verification and their failure to identify every document “"which supports the
.grounds" or to supply "a copy of the same with the answer as requested.”
Appellant thus appears to argue in part that somehow a failure to properly
respond to a Request For Admissions trumps the application of the doctrine of
administrative finality's application to Sky Haven's current appeal. Sky Haven's

Memorandum Of Law never explains how this could be.

Having dealt with Sky Haven's argument in this fashion the Board does
not address DEP's second argument on this doctrine found on pages 5 and 6 of
its Reply, which deals with the issue of the adequacy of Sky Haven's Response
and the allegations of facts contained, not in.the Response but the Memorandum

Of Law accompanying it.
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As to the oath or ver'iﬁ’cation issue raised by Sky Haven, DEP's Reply
asserts its Answers comported with Pa. R.C.P. 4014. DEP says the Answers it
timely filed with this Board were verified but through inadvertence, it initially
failed to send a copy of the verification to Sky Haven. DEP then advises that
22 days later it sent'thé verification to Sky Haven's c_ounse] ‘. The Board's
docket does show we received DEP's Answers on October 2, 1995, and these Answers
contain two verifications signed‘ on DEP's behalf by Scott L. Barnes a
hydrogeologist at DEP's Hawk Run District Mining Office and by David E. ‘Butler
a DEP Surface Mine Conéervation Inspector. The Board's docket also reflects the
Board's receipt on October 25, 1995, of a copy of DEP's letter transmitting
copies of these verifications to Sky Haven's counsel (and a copy of the two
verifications).

It is clear DEP failed to comply with Pa. R.C.P. 4014(b) in timely fashion,
contrary to its assertion. Under Pa. R.C.P. 4014(b), DEP had to serve verified
answers to the Requests For Admissions on Sky Haven within 30 days, but, instead,
sent unverified Answers to Sky Haven while timely filing verified answers with
the Board. However, DEP promptly corrected this error on its part. On October
23, 1995, the Board received Sky Haven's Response to DEP's Motion which raised
this issue and by letter dated October 24, 1995, DEP sent Sky Haven a copy of the
vériﬁ‘cations. Thus, DEP corrected its initial error within the same calendar
month on which it first ﬁTed its AnsWers; Moreover, this DEP rectification of

its omission in no way modified the substance of DEP's Answers to the Requests
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For Admissions. It appears the situation before us is more akin to that
discussed in C & K Coal Company v, DER, 1992 EHB 1261 at 1289. ("C& Coal") than
it is to Manor Mining and Contracting Corp. v. DER, 1992 EHB 66, and as a result

we reject Sky Haven's argument based on DEP's initial omission of the

verification.?

Sky Haven also attacks DEP's Answers to Sky Haven's Requests For Admissions
because DEP fails to attach all documents which support DEP's Answer to

Interrogatories. At the end of Sky Haven's Request For Admissions, the following

statement exists:

The Appellant demands, pursuant to Pa. R.C.P. 4005 and 25 Pa.
Code §21.111 that you file and serve, within thirty (30) days
of service, a full and complete answer, under oath to the
following Interrogatory (sic), as required by Pa. R.C.P. 4006:
with respect to any of the matters set forth above in the
Requests for Admissions, that you do not admit unequivocally,
state the full and complete grounds for your non-admission;
and identify each and every document which supports those
grounds and supply a copy of the same with your answer.

This is a request for documents which DEP must comply with. However, nothing in
Pa. R.C.P. 4014, which governs procedure for Requests For Admissions indicates
that DEP's Answers to Sky Haven's Request For Admissions is defective in any
fashion if DEP fails to attach such documents. Moreover, Pa. R.C.P. 4005 and

4006 referenced in the above-quoted language dealt not with Requests For

2This appears to be the type of situation which is envisioned in Pa.

R.C.P. 4014 and C & K Coal as one where, if we had not reached this
conclusion, DEP could move to withdraw the deemed admission and we would have

to grant such a motion.
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Admissions but with written Interrogatories to a party and answers to written
Interrogatories by a party, not admissions under Rule 4014. Thus it appears that
Sky Haven has attempted to make Requests For Admissions into Interrogatories or
vice-versa.® Moreover, document production is governed by Pa. R.C.P. 4009 which
Sky Haveh fails to mention. Sky Haven's efforts as to documents are thus unclear
»~and confused. Moreover, to the extent Sky Haven desires to compel production of

documents by DEP, the proper procedure is not merely to demand them but, when the

demand is not responded to by DEP, to file a Motion To Compel. New Castle
Township Board of Supervisors v, DER. et al., 1994 EHB 919. No such motion has

been filed by Sky Haven in this appeal. Finally, the‘Board is ungﬁ]]ing to
conclude that what Sky Haven calls DEP's " deemed admissionS" can “trump” the
application of the doctrine of administrative finality causing.the doctrine to
be rendered inapplicable to this appeal. This doctrine has been applicable

here since this appeal’'s commencement and bars the éha]lenge to the underlying
violations whether that challenge is based on facts offered at a merits hearing
or facts alleged to have been deemed admitted under Pa. R.C.P. 4014. Thus the
Request For Admissions argument cannot “trump” this doctrine. Rather the reverse
is true. For each of these reasons, the Board must reject Sky Haven's challenge
to the Motion's validity based on the Requests For Admissions, DEP's Answers

thereto and the Request For Production of Documents.

3The Board has not previously seen a discovery dispute where Requests For
Admissions contain such a documentary demand.
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Material Factuals Proven

Sky Haven's last group of arguments falls within the confines of the issue
of whether DEP hés established sufficient undisputed material facts to have its
Motion granted. Here, one of Sky Haven's arguments is that DEP has failed to
show undisputed faéts proving that a discharge of acid mine drainage constitutes
incomplete reclamation so as to bar bond release under 25 Pa. Code §886.172 and

86.174.

DEP's response to this assertion is a citation to our opinion in Al
Hamilton Contracting Company v. DER, EHB Docket No. 94-151-E (Adjudication issued
August le, 1995) ("Hamilton"). As DEP correctly observes, based upon the
evidence before the Board, it concluded in that adjudicati oh that where there is
acid mine drainage occurring from mining operations DEP may not release bonds or
a portion thereof "if the amount of the bond remaining will be less than the cost
to ... abate harm to water[s]"” of the Commonwealth. (Hamilton at page 15) Here,
it is undisputed that we have a final DEP order to Sky Haven to abate the acid
- mine drainage discharges associated with this “mine’ site which we have ruled
cannot be challenged here. Adding these facts to the holding in Hamilton we
conclude that allegations in the Carello and Smith affidavits attached to DEP’s
Motion, which are to the effect that the discharges on which denial of the bond
release is based are the same as those on which DEP based its order, are
sufficient ‘to show incomplete reclamation by Sky Haven. As pointed out in 25 Pa.

Code §86.171 (f)(1)(iii), DEP must base its decision on whether poliution of

43



surface and subsurface waters 1is occurring and the probability of future
pollution or continuation of present pollution. Furtherf as we read DEP's letter
denying bond release (attached to Sky Haven's Notice Of Appeal), DEP denied the
application because of these discharges and went on to say Sky Haven had to abate
the water pollution to secure bond release. Thus, DEP concluded dénia] was
required under 25 Pa. Code §86.171(f)(1)(iii).

Because, as DEP's Memorandum Of Law supporting its Reply points out, DEP
could and did deny bond release under 25 Pa. Code §86.171(f)(1)(iii), the Board
need not consider whether DEP complied with 25 Pa. Code §86.172. Sky Haven
asserts the two affidavits fail to contain a statement aadressing Section -
86.172(c). This subsection says DEP may not release a portion of a bond if the
remaining bond is less than is necessary to complete fhe approved reclamation
plan. Sky Haven asserts that absent this statement, sufficient facts are not
proven, so the Motion must be denied. If DEP had denied bond release solely
under Section 86.172, Sky Haven's argument would have to be considered on its
neriis as would DEP's counter arguments. However, Section 86.171(f)(1)(I) says
that in deciding bond release questions DEP will look at the criteria in Section
86.172. But, this is only one of the three areas DEP is to review and, under
| 86.171(F)(1)(i11), the third of the three areas deals with water pollution
occurring from mining. Since DEP could act solely under Section
86.171(F)(1)(ii1) to deny this release and did deny bond release under both this

section and Section 86.172, it is unnecessary to consider the Section 86.172
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criteria in order to conclude DEP's bond release denial and the Motion have

merit.

"~ Accordingly, we enter the following order.

ORDER
AND NOW, this day 17th of January, 1996 DEP's Motion For Summary Judgment

is granted and this appeal is dismissed.
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ADJUDICATIOQON

By:. Richard S. Ehmann, Member
Synopsis '
" Philadelphia’s appeal from DEP’s limited approval of the City's
application for an Act 339 subsidy of the cost of operating its three sewage
treatment plants is sustained in part and denied in part. The appeal is
sustained as to DEP’s limitation to 1.5% on the amount of interest expense
recoverable by Philadelphia because neither Act 339 nor the regulations
promulgated thereunder authorize such a limitation on this admittedly
subsidizable expense. The doctrine of administrative finality does not bar
Philadelphia’s challenge to this 1.5% Timitation because while DEP applied
this limitation previously, that was as to prior years’ grant applications
rather than to these grant aﬁp]ications and Philadelphia timely challenged
DEP’s use of these figures to these apb]ications.

DEP properly concluded that the cost to Philadelphia for preparation by
its engineers of a plan of operation and manuals for both plant operation and
plant maintenance were not costs of construction or acquisition of
- Philadelphia sewage treatment plants (which Act 339 uses to calculate

operational subsidies). The fact that their preparation was mandated under
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the terms of various federal Clean Water Act grants does not change this
result because grants under the Clean Water Act fund plant construction whi]e
Act 339 is intended to subsidize plant operation and maintenance rather than
construction and thus the acts are not coextensive but cover different ,
subjects. Philadeiphia, which bears the burden of proof, does not meet that
burden by testimony.that preparation of such a plan and manuals are a standard
engineering practice because under 25 Pa. Code §103.26 not all expenditures by
the municipality are grant eligible. Philadelphia has not shown the federal
grants were essential to fund construction of its plants’ modifications so as
to make all costs of compliance with federal grants’ requirements an eligible
cost. |

Philadelphia’s cost for an infiltration and inflow study mandated under
federal grants is an eligible cost under Act 339 because DEP's Manual on
sewage treatment plant design requires that plant permittees, like
Philadelphia, consider infiltration and inflow in treatment plant design.

DEP proper1y concluded the cost for conversion of an administration
building at one of theAC1ty's treatment p1ants into a spare parts and supply
warehouse was a cost of plant operation and maintenance rather than plant
construction and acquisition. Further, DEP»correct]y concluded that the cost
of construction of stairs ahd catwalks arbund previously operated sludge gas
storage tanks was also an ineligible cost. These facilities were built to
facilitate safe opération and maintenance of the plant. Under 25 Pa. Code
§103.26(d) (1) once the plants were initially constructed, only the costs of
subsequent modifications to the treatment process are eligible.

DEP’s decision that indirect costs incurred by Philadelphia are

ineligible is reversed. According to the record, Philadelphia’s indirect



DEP’s decision that indirect costs incurred by Philadelphia are
ineligible is reversed. According to the record, Philadelphia’s indirect
costs are the same as the type costs incurred by contractors who build a plant
for a municipality and DEP finds such contractor incurred costs eligible when
a municipality pays same and then seeks to include them in its Act 339 sUbsidy
application. |

Philadelphia’s challenge to DEP's interpretation of the ratio found in
25 Pa. Code §103.26(b) and to be used to deduct federal grants prior to the
subsidies’ calculation is rejected. Philadelphia has shown there is more then
one way to interpret this regulation but has failed to show DEP’s
-interpretation of its regulations is c]ear]y erroneous or inconsistent with
the regulations or Act 339, so this Board will give deference to DEP’s
interpretation. |

BACKGROUND

The City of Philadelphia (Philadelphia) owns and operates three sewage
treatment facilities known as the Northeast, Southwest, and Southeast
Wastewater sewage treatment plants (STPs). Pursuant to the Contribution by
Commonwealth to Cost of Abating Pollution Act, the Act of August 20, 1953,
P.L. 1217, as amended, 35 P.S. §§701-703, commonly referred to as "Act 339",
~ the Commonwealth annually pays the municipal owners of sewage treatment
facilities an amount equal to two percent (2%) of the costs for the
acquisition and construction of the plants to help to defray the cost of
operating and maintaining such plants. Before us for adjudication are a
number of consolidated appeals by Philadelphia challenging DEP’s federal grant

deduction determination for its three STPs for the calendar years 1989, 1990,

1991, and 1992.
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14, 1992, which refused to consider certain specific costs in Philadelphia’s
Act 339 application for all three STPs, as eligible for consideration for the
calendar year 1989.

Philadelphia also commenced an appeal at Docket No. 92-162-W on April
15, 1992, requesting our reversal of DEP’s decision, dated March 19, 1992,
denying certain costs as eligible construction costs for Philadelphia’s three
STPs pursuant to Act 339 for the calendar year 1990. This appeal was
consolidated with Philadelphia’s appeal at Docket No. 92-034-W by an order
issued May 8. 1992.

DEP filed a motion to dismiss this appeal for lack of Jurisdiction on
September 10, 1992. We denied DEP’s motion by an order issued April 21,
1993.1

Philadelphia also sought our review of DEP's April 16, 1993
determination of eligible construction costs for Philadelphia’s three STPs,
pursuant to Act 339, for the calendar year 1991 by an appeal initiated on May
17, 1993. This appeal was initially docketed at No. 93-129-W, but has been
consolidated at the instant docket number by an order dated July 27, 1993.

The parties then submitted a joint stipulation to the Board on September
27, 1994, and a revised joint stipulation on September 30, 1994, which, inter
alia, narrowed the issues before us for adjudication. A hearing on the merits
of this appeal was held before former Board Chairman Maxine Woelfling on
October 3-4, 1994. The parties’ proposed partial consent adjudication, which

was filed with the Board on November 2, 1994, was approved by a Board order

issued on November 30, 1994.

! See 1993 EHB 532.
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Philadelphia filed its post-hearing brief on December 5, 1994: DEP filed
its post-hearing brief on January 12, 1995, and filed its corrected version of
this brief on January 18, 1995. Philadelphia filed its reply post-hearing
brief on January 27, 1995.

Upon the resignation of former Board Chairman Woelfling from her
- position with the Board, this matter was reassigned to Board Member Richard S.
Ehmann on March 2, 1995, and the Docket Number was changed to 92-034-E to
reflect this reassignment.

Before the Board prepared its adjudication in this matter, however,
Philadelphia filed an appeal at Docket No. 95-165-E on June 16, 1995, in which
the City challenges DEP’'s federal grants determination with regard to
Philadelphia’s Act 339 application for the City’'s southeast STP for the 1992
calendar year. This appeal was consolidated with the appeal at Docket No. 92-
034-E by an order issued July 11, 1995. Further, after receiving DEP’'s
federal grants determination for the City’s southwest STP for the 1992
calendar year, the City also filed an appeal challenging that determination at
Docket No. 95-186-E. This appeal was consolidated with Docket No. 92-034-E by
an order of the Board issued on September 5, 1995. As a consequence of these
additional appeals, the parties’ revised joint stipu1ation was further revised
to amend the exact dollar amounts involved in the identical issues raised in
Docket Nos. 95-105-E and 95-186-E. This second revised joint‘stipulation was
received by the Board on September 25, 1995.

On November 13, 1995, DEP partially rejected Philadelphia’s calendar
1992 Act 339 application as to its Northwest Wastewater Treatment Plant;
Philadelphia’s appeal thereof was assigned Docket No. 95-256-E. By Order
dated December 14, 1995, the Board granted the parties’ request to consolidate
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it with the appeals already consolidated at Docket No. 92-034-E based on the
issues raised there. That Board Order also accepted for filing a Supplement
To The Second Revised Joint Stipulation Of Counsel Pursuaht To Pre-Hearing
Order No. 2 (dated December‘12, 1995) from the parties which brought
disposition of the issues from the appeal at Docket No. 95-256-E into parallel

focus with those already before the Board.

We may adjudicate this matter from a cold record. See Lucky Strike Coal
Co. v. Commonwealth. DER. 119 Pa. Crwith. 440, 547 A.2d 447 (1988). ("Lucky

Strike") Any arguments not raised by the parties’ post-hearing briefs are

deemed waived. Id. Based on the record before us, which consists of two
volumes of transcript from the merits hearing, the parties’ partial consent
adjudication, -and the parties’ second revised joint stipulation, as amended.
we make the following findings of fact.

| FINDINGS OF FACT

1. The appellant is Philadelphia or "the City", which is a city of the
first class in the Commonwealth. (Partial Consent Adjudication (PCA))

2. The appellee is DEP, which is the agency of the Commonwealth with
the duty and authority to administer Act 339, and the rules and regulations
promulgated thereunder. (PCA)

3. The Commonwealth, pursuant to Act 339, provides an annual operating
subsidy to publicly-owned STPs in an amount equal to two percent (2%) of the
costs incurred for the acquisition and construction of the STPs. (PCA)

4. Philadelphia applied for its Act 339 subsidy payment for calendar
years 1989, 1990, 1991, and 1992. (Board Exhibit (B Ex.) 1)?

2 B Ex. 1, as admitted at the merits hearing, was the parties’ revised
joint stipulation filed on September 30, 1994, but, by agreement of the parties,
has been amended as their Second Revised Joint Stipulation, filed with the Board
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5. In reviewing an application submitted under Act 339, DEP looks at
the eligibility in conformance with Act 339 and DEP’s regulations, referring
to DEP’s program guidance materials. (N.T. 134)
6. DEP made subsidy awards for Philadelphia’s 1989, 1990, and 1991
applications, but certain categories of costs were deemed by DEP as ineligibie
for Act 339 subsidy, including costs related to:
a. Modifications to the Northeast Water Pollution
Control Plant Sludge Gas Storage Tanks and to the
conversion of the Northeast Administration Building
into a material supply warehouse.
b. Supplemental engineering costs related to inflow
and infiltration studies, plans of operation, and
operation and maintenance manuals.
c. Interest during construction.
d. Federal funds deductions.
e. Indirect costs.

(B Ex. 1)

| Eligible Facilities

7. Philadelphia applied for Act 339 subsidy in 1991 for costs related
to conversion of the northeast administration building to a supply warehouse
and for costs related to the construction of catwalks at the northeast STP's
sludge gas storage tanks. (N.T. 190-192; B Ex. 1)

8. Rosemary Gary is Chief of the State Program Administration Unit of
DEP’s Bureau of Water Quality Management, Division of Municipal Planning and
Finance, Administrative Services Section. (N.T. 133) Gary reviewed |
Philadelphia’s applications for eligibility of these facilities. (N.T. 153)

Philadelphia takes the positioh that these projects were an ordinary and

on September 25, 1995. Thus, all references to B Ex. 1 are to the parties’
Second Revised Joint Stipulation as amended. _
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necessary part of STP construction, while DEP maintains that these costs were
not related to eligible Act 339 construction. (B Ex. 1) | ,

9. DEP’s administrative review of Philadelphia’s applications for the
calendar years 1989 and 1990 was performed by an administrative assistant, but
Gary performed the complete review for the northeast STP and the grant
deduction calculations for all three STPs. Gary reviewed in their entirety
the applications for each of the three STPs for the calendar year 1991. (N.T.
133-134)

10. In determining whether the faci]itiés were é]igib]e. Gary looked at
Act 339, the regulations, and DEP’s program guidance documents. She also
referred to Philadelphia’s previous applications for what had been considered
eligible and 1ne11§1b1e in order to determine what remained‘in the contract to
be reviewed. After Gary made this determination, she made notations on the
contract detail sheets and passed them on tovParimaT Parikh in DEP’s
Engineering and Construction Section for review and final decision. (N.T.
153) |

11. Parimal Parikh is a civil engineer who has been emp]dyed by DEP’s
Bureau of Water Quality Managément, Division of Municipal P1anning and Finance
as a sanitary engineer for the past 15 years. He has held his current
position for 13 years. (N.T. 182-183) |

12. Parikh reviewed Philadelphia’s request for the subsidy for costs
related to conversion of the northeast administration building to a supply
warehouse. © (N.T. 190) |

13. Phi]adeTphia. in 1991, made'construction modifications to the old
administration bdi]ding at the northeast plant to convert it into a small

parts warehouse for the facilities. (N.T. 32)
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14. Jerry Bish has been a licensed prdfessiona] engineer (P.E.) for 18
years, and is a partner with Greely & Hansen Engineers. Bish is a P.E. with
22 years experience in the area of wastewater engineering, studies, and.
designs. (N.T. 5; B Ex. 1)

15. Bish testified as a stipulated expert in the area of design and
construction of sewage treatment plants. (B Ex. 1)

16. It is Bish’'s expert opinion that a small parts warehouse is a
necessary component of the construction of a wastewater treatment plant.

(N.T. 32-34) Small parts wafehouses are common at wastewater treatment
plants. (N.T. 33) These small parts warehouses are used to securé the parts.
materials, and supplies against loss or theft, and to store them so as to
prevent damage to sensitive components in order to maintain and operate the
facilities. (N.T. 32-33)

17. On behalf of DEP, Parikh found the costs of the modification to the
old administration building in Philadelphia’s 1990/1991 application to be
specifically ineligible for Act 339 subsidy. (N.T. 190) Philadelphia, as
part of the expansion project., constructed a new administration and
maintenance building and received subsidy for this new administration
building, which was put into use as an administration building before 1991.
DEP deducted the cost of the old administration building. (N.T. 190-191)
Since the new administration building was already in use, Parikh did not see
any need for the old administration building. . (N.T. 191, 214) Parikh
determined that for Act 339 purposes, the old administration building was not
being used and that during 1991, the modifications to the old administration
building, to convert it from an administration building to a small parts

warehouse building, were not even completed. (N.T. 191-192) He treated the
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changes to the old administration building as being changes to a facility not
in service. (N.T. 191) He concluded that the modifications to the old
administration building were not specifically related to plant construction
under the 1990/1991 application. (N.T. 191) ’

18. Parikh also reviewed Philadelphia’s application with respect to
costs claimed to be related to modifications to the existing sludge gas
storage tanks at the northeast STP. These costs included the construction of
catwalks for the purpose of better access to these tanks for maintenance.
(N.T. 192) _

19. The sludge gas storage tanks at the northeast water pollution
control plant are vessels used to store the sludge gas,.principa11y methane,
which is a by-product of the anaerobic digestion of sludge and sludge gases.

((N.T. 29) ‘

20. The modifications made in 1991 to the sludge gas storage tanks were
to providevplatforms and stairs so maintenance crews could have safer access
to the tanks’ operating components. (N.T. 30) These modifications were made
to facilitate operation, maintenance, and inspection of the tanks. (N.T. 30-
31)

21. The modifications to the sludge gas storage tanks were not unusual.
(N.T. 31) Had the modifications not been made to the sludge gas storage
tanks, the maintenance employees would have had less safe access to the tanks,
which could endanger the facility due to the explosiveness of methane. (N.T.
31) In Bish’s expert opinion, the modifications to the sludge gas storage

tanks was an ordinary and necessary part of the construction of the sludge gas

storage tanks. (N.T. 30-32)
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22. Parikh determined that the modifications were related to existing
structure and not a modification of the sewage treatment process. (N.T. 193)
Parikh concluded that these costs were related to the operation and
maintenance of the facility. DEP does not consider operation and maintenance
costs to be part of the construction of the facility, so Parikh determined
these costs were not related to the construction costs under review in the
application. (N.T. 192) |

23. Parikh decided that the sludge tanks’ stairs and catwalks did not
meet the e]igibi]ity requirements under 25 Pa. Code §103.26(d)(1). (N.T. 193)

24. " Parikh admits that in constructing a sludge gas storage tank. it
must be constructed.in such a manner that allows for its safe operation and
maintenance. (N.T. 213) . He also agrees that the modifications to
Philadelphia’s sludge gas storage tanks allowed for safe operation and
maintenance. (N.T. 214)

25. Parikh made the final determination régarding eligible facilities.
(N.T. 166): The documents were returned from Parikh to Gary with Parikh’s

determination so that Gary could "put the numbers to the eligibility". (N.T.

154)
Supplemental Engineering

26. The parties dispute whether certain costs, i.e., inflow and
infiltration studies (I&I studies), and the creation of plans of operation,
and operation and maintenance manuals, are related to the acquisition and
construction or operation and maintenance of Philadelphia’s STPs. (B Ex. 1)
27. Gary conducted DEP's review of Philadelphia’s app11cations as to
Supplemental Engineering. (N.T. 154) Parikh made the final determination on

Act 339 subsidy eligibility regarding supplemental engineering. (N.T. 165)
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Phi]adejphia provided computer reports on the City’s costs (backup
documentation). (N.T. 155) Gary was responsible for making ajl of the
calculations before the applications went to Parikh for review. (N.T. 155).

28. Parikh was DEP’s reviewing engineer for all of the nine
applications for 1989, 1990, and 1991 for Phi]ade]phia’s STPs. (N.T. 183) 1In
conducting her review, Gary looked at the backup documentation to see if the
amounts in the application comported with the amounts in the backup
documentation, and then made a notation for Parikh’'s review. (N.T. 155)

Inflow and Infiltration Study Costs

29. Philadelphia began major modifications to its three STPs in the
early 1970s for the purpose of upgrading them to meet the secondary treatment
standards;required by the Federal Water Pollution Prevention and Control Act.
33 U.S.C. §1251 (federal Clean Water Act). (N.T. 6, 9) Title II of this act
provides a program for grant funding for construction of sewage treatment
plants. (N.T. 16-17) Pursuant to the requirements for grants under Title II.
the municipality must prepare a facilities plan as part of the design process;
this facilities plan mandates that an I&I study be performed by the
municipality. (N.T. 17-18) Without the facilities’ plan and the I&I study,
the municipality cannot receive any grant funds under Title II. (N.T. 17-18)

30. An I&I study relates to infiltration and inflow, which is
extraneous flow entering the sewer system. (N.T. 184). In any sewer system,
there is infiltration, normally related to the groundwater which seeps in
through the cracked pipes. joints, and Taterals in the system. (N.T. 184)
Infiltration also results from loose joints or degraded pipes or manholes
which allow the water to flow into the collector system. (N.T. 11-12) Inflow

occurs because of precipitation from storm events and from cross connections
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with non-sanitary sewers and sump pump discharges from households. (N.T. 12.

184)

31. The purpose of the I&I study is to determine the amount and
location of the extraneous flow that is entering the sewer system. (N.T. 12.
186)

32. An I&I study is a normal engineering part of the design process.
(N.T. 15) This I&I study enabled Phi]ade]hhia to determine whether it was
cheaper to address any extraneous flow by its removal from the sewers forming
its sewer collection system or whether it was economically sounder to accept
and treat this extraneous flow at the wastewater treatment facility. (N.T.
15-16) Bish's expert opinion is that the I&I studies were necessary before
Philadelphia began its major construction modification in connection with
upgrading and expanding Philadelphia’s existing facilities, in order to
determine the volume of flow that would enter its wastewater treatment
facilities. (N.T. 14) Bish would not design a facility without examining the
I&I from-a collection system. (N.T.A14-15)

33. It is DEP's position that an I&I study is not always necessary for
every change, modification, or construction of a sewage treatment plant. and
that Philadelphia performed this I&I study as part of the process for
application for a federal Title II grant. (N.T. 184-185, 202)

34. According to Parikh, not all extraneous flow necéssari]y reaches
the STP. (N.T. 186)

35. On DEP’s behalf, Parikh reviewed Philadelphia’s claims for costs of
the I&I study. (N.T. 183) It is Parikh’s interpretation of DEP’s regulations
that sewage treatment works are facilities, structures, or units located

inside the treatment plant’s boundaries, meaning the treatment units and
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supporting structures that may be needed to operate the treatment piant at the
treatment plant site and not the sewers tributary thereto. (N.T. 185) .

36. Parikh takes the position that an I&I study deals with the sewer
 system which is outside of the STP’s boundaries. (N.T. 185) Since flow
volumes reaching the plant cou]d be obtained by looking at the flow data
available at the plant, an I&I study is unnecessary in this regard. An I&I
study is performed to identify the sources of I&I problems that might exist
with the interceptor and collector systems, which are outside the STP. (N.T.
186-194-195)

37. DEP’s Sewerage Manual, which is a guide for preparing plant

specification and designing the wastewater treatment system, at section 43.4,
.Design Loads, states that I&I shall be considered in determining design flow.
(N.T. 19, 195-197) Parikh acknowledges that it is sensible to conduct an I&I
study prior to major modification of an STP for economic reasons. (N.T. 197)

38. Philadelphia received approximately $600.000,000 in Title II
federal grant money for the upgrade of its three STPs; without this funding,
Philadeiphia contends that its upgrades to meet the requirements of the
federal Clean Water Act and the Clean Streams Law would not have been possible
with only rate-payer money. (N.T. 55-56)

39. On behalf of DEP, Parikh decided that the I&I study costs were not
eligible under DEP’'s regulations at 25 Pa. Code §103.26(d): he determined that
these costs were not related to the acquisition and construction of the sewage
treatment works as defined in DEP’s regulations. (N.T. 185)

Plan of Operation

40. As a condition of receiving its federal grant monies, Philadelphia

was required to prepare a plan of operation. (N.T. 29, 187) A plan of
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operation is required under the grants program to be prepared and approved
before the 50% federal construction grant payment is made. (N.T. 188) This
is done to assure the federal government., a$ the giver of the grant. that the
City is prepared to operate the plant properly. (N.T. 187)

41. Preparation of a plan of operation is standard practice in the
wastewater engineering field. (N.T. 28) A plan of operation is normally
prepared by the design engineer, in conjunction with the owner of the STP.
Regarding start-up and operation of the plant, the plan of operation instructs
the owner as to its obligations and the requirements necessary for continued
6peration of the facility, including proper financing, staffing levels, job
functions. and training schedules and other needs that the owner will have
once the plant is put in opefation. (N.T. 26-28, 187, 208)

42. 1t is Bish’s opinion that a plan of operation is a necessary
'component in Philadelphia’s construction of major modifications to its STPs.
(N.T. 28) .

43. Parikh reviewed the same Philadelphia applications with respect to
the plan of operation and the costs associated therewith. (N.T. 186)

44. It is Parikh’s position on DEP's behalf that a plan of operation is
not a necessary component of the construction of an STP when compared with the
definition of construction in the Act 339 regulations at 25 Pa. Code §103.21.
(N.T. 212-213)

45. If an STP’s construction were already completed and a modification
to the plant were involved (as here), at least a de facto plan of operation
would already be in use. (N.T. 189)

46. Parikh opines that the plan of operation would not be prepared if

the City were making the modifications or expansions without federal grant
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monies, but was probably done to satisfy the federal grant condition. (N.T.
188) | ,

47. Parikh concluded on DEP’s behalf that the costs associated with the
preparation of the plan of operation were ineligible for Act 339 subsidy
pursuant to DEP's regulations at Chapter 103 of 25 Pa. Code, because the plan
of operation was not part of . the acquisition and construction costs. (N.T.
167-188, 213) '

Operation and Maintenance Manuals
48. Philadelphia was required to prepare Operation and Maintenance

(0&M) manuals as a condition for receipt of a federal grant. (N.T. 25-26,
190, 203) Parikh believes EPA requires this manual to help the operator
effectively operate the plant once it is placed in operation. (N.T. 203-204).

49. O08&M manuals are documents related to the plan, operation, and
maintenance of the STPs, similar to an owner’'s manual for an automobile.

(N.T. 22-23, 189-190) These 0&M manuals transfer information from the design
and consfruction personnel to the operation and maintenance staff for purposes
of operating and maintaining the facilities. (N.T. 23) O0&M manuals are not
standard operating procedures providing day-to-day, hour-to-hour operational
guidance. (N.T. 44-45) These documents are usually drafted by the design
engineer. (N.T. 23) According to Bish, it is standard practice in the field
of wastewater engineering to draft O&M manuals. (N.T. 24)

50. It is Bish’s expert opinion that 0&M manuals were a necessary part
of the construction of Philadelphia’s STPs and the modification‘Phi]ade]phia
made to its STPs in the 1970s and 1980s. (N.T. 25)

51. On behalf of DEP Parikh reviewed Philadelphia’s applications with
respect to the costs associated with these 0&M manuals. (N.T. 182) As a
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sanitary engineer he does not understand the need for thé practice of the
submission by design engineer of 0&M manuals to the owner or operator of the
STP, but acknowledges that the federal grants are conditioned to require
production of 0&M manuals. (N.T. 203) |

52. It is DEP’s position, as verbalized by Parikh, that 0&M manuals are
not related to acquisition and construction of sewage treatment works under 25
Pa. Code §103.26(d) of DEP’s regulations, but are simply documents necessary
for the planned operation and maintenance of the STP. (N.T. 189-190, 207.
213)

53. Parikh makes the final determination for DEP as to whether these
costs are necessary and are related to construction. (N.T. 212) Parikh
decided the costs for Philadelphia’s O&M manuals were ineligible for Act 339
subsidy because these costs were not related to acquisition and construction
of the STPs. (N.T. 189) |

54. The parties agree that if Philadelphia’s position that its costs
for the I&I study are eligible Act 339 cost is correct. then its Act 339

eligible costs should be increased as follows:

Amount of Increase Amount of Increase
to Total Act 339 to Total Act 339
Eligible Costs Starting Eligible Costs in
in 1991 1992
Inflow and -
infiltration $3,081,290 $ 2.850,000
(B Ex. 1)4

Interest During Construction
55. The City floated bonds in order to construct modifications to its

three sewage treatment plants to comply with the Clean Water Act. (B Ex. 1)
56. Interest during construction is an allowance for the financing of

the facilities during the construction term of the facilities. (N.T. 239) 1In
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their second revised joint stipulation, the parties agree to the following

explanation of the concept of interest during construction:
The City. like most other municipalities spending hundreds of
millions of dollars to build sewage treatment plants. floats bonds
in order to pay for the construction of its sewage facilities.
Under the bond indenture, interest is due from the date of
issuance of the bonds. Therefore, interest expense 1is incurred
immediately. However, completing the construction of the
facilities so they are ultimately available for service can take
years. Hence, the City incurred costs before the capital project,
in this case the sewage treatment plant. was available for service
and therefore generating revenue. Therefore, interest during
construction is the amount of bond interest paid which is
attributable to a capital project before that capital project has
been completed and put in service.

(B Ex. 1)

57. Interest expenses during construction are an eligible Act 339 cost.
(N.T. 256-257; B Ex. 1) Under Act 339 DEP allows for interest during
conétruction only for applicants who actually borrow funds. (N.T. 261) DEP
takes the actual émount of interest Philadelphia earns on funds generated from
the bonds issued to pay for the construction of the plants, which it invests,
and deducts this amount of interest from Philadelphia’s Act 339 subsidy
eligible costs, prorated based on the eligibility of Philadelphia’s |
application. (N.T. 164)

58. DEP Timits the interest rate eligible during construction financing
to 1.5% per year for the term of construction of the facilities placed in
operation. (N.T. 159; B Ex. 1)

59. Gary is responsible for calculating the interest on the
applications at the end of the review process on DEP’s behalf. (N.T. 156)
Parikh determines whether the iength‘of the construction period, in terms of

months, which the municipality took to construct a particular component is

unusual. (N.T. 157)
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60. Gary takes the eligibility determination by Parikh on the
construction and the engineering, and puts numbers to it. taking into account
the deleted facilities and any changes that might have occurred to the
facilities. (N.T. 157) These directions are in the materials Gary receives
when Parikh returns the documents to her. (N.T. 157) The usual claim for
interest by an applicant Tike Philadelphia is 1.5% for the term of.
construction. (N.T. 156)

~ 61. On DEP’s behalf Gary then comes up with the interest for the grant
deduction calculation part of the final eligibility. (N.T. 158) DEP does not
1imit the amount of intereét that Philadelphia makes to 1.5%, as it does with
Philadelphia’s costs, in determining this figure. (N.T. 165)

. 62. Anthony Maisano has been employed by DEP’s Buread of Water Quality
as an accountant for 20 years. (N.T. 216) Maisano testified as a stipulated
expert on behalf of DEP. (N.T. 216)

63. Maisano is Chief of the Administrative Services Section and does
_ not personally review applications. (N.T. 216) Maisano is Rosemary Gary’s
supervisor. (N.T. 217) Gary comes to Maisano with questions regarding
applications she is reviewing. (N.T. 217)

64. For the past 20 years, Maisano has been responsible for all of the
administrative and financial work related to several billion dollars in grant
funds that EPA has allocated to the Commonwealth for the construction of
publicly owned sewage treatment facilities. (N.T. 282)

65. Gary's direct responsibility as to the decisions made on these
applications is to come up with the numbers and have them approved by Maisano.

(N.T. 158) She reviews what is in the application and discusses any unusual

claims with Maisano. (N.T. 156)
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66. Maisano reviewed the interest during construction portion of
Philadelphia’s application after Gary brought it to his attention. (N.T. 239)

67. Maisano has conducted a review of applications submitted from the
first year of Act 339, i.e., 1953. (N.T. 240) The 1.5% allowance for the
period of constfuction of the eligible facilities has been used since the
first year of the Act 339 program, and every Act 339 application has contained
a statement that the interest percent allowed by DEP is 1.5%. (N.T. 240-246)

68. Maisano researched the issue back to the early 1950s. and
discovered that the Department of Health included this interest rate in the
first set of regulations promulgated for the program on December 7, 1953, for
"interest during construction”. Act 339 is silent on the percentage rate, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>