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FOREWORD

This reporter contains the Adjudications and Opinions issued by
the Commonwealth of Pennsylvania, Environmental Hearing Board
during the calendar year 2012.

The Pennsylvania Env_ironmental Hearing Board is a quasi-
judicial agency of the Commonwealth of Pennsylvania charged with
holding hearings and issning adjudications on actions of the
Pennsylvania Department of Environmental Protection that are appealed
to the Board. Environmental Hearing Board Act, Act of July 13, 1988,
P.L. 530, No. 94, 35 P.S. §§ 7511 to 7516; and Act of December 3,
1970, P.L. 834, No. 275, which amended the Administrative Code, Act

of April 9, 1929, P.L. 177.
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ENVIRONMENTAL HEARING BOARD

GINA GABRIEL
V. : EHB Docket No. 2011-164-C
COMMONWEALTH OF PENNSYLVANIA,  :

DEPARTMENT OF ENVIRONMENTAL : Issued: January 20, 2012
PROTECTION and DYNAMIC DRILLING LLC: :

OPINION AND ORDER
ON DISMISSING APPEAL AS A SANCTION

By Michelle A. Coleman, Judge
Synopsis:

The ABoard dismisses a pro se appeal as a sanction whereip Appellant has failed to
provide her telephone number, a complete copy' of the Department’s action, the date she received |
notice of the Department’s action, objections to the Départment’s action and proof of service of
her appeal upon the Department and Permittee pursuant to 25 Pa. Code § 1021.51. Appellant also
did not follow B.oard Orders to provide the missing information. |

OPINION

The Appellant in this matter is Gina Gabriel (“éabriel”) who is appearing pro se. On or
abéut November i8,'2011 Gabriel sent a Notice of Appeal (“NOA”™) to the Board appealing the
Department’s October 17, 2011 issuance of a blasting activity permit to the Pérrhittee, Dynamic
Drilling LLC (“Dynamic Drilling”). The NOA does not provide Gabriel’s telephone number, a
complete copy of the Department action being appealed, the daté she received notice of the

Department action, objections to the Department’s action and proof of service of her appeal upon

1
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the Department and Permittee.

To rectify these insufficiencies, the Board sent an Order dated November 18, 2011 to
Gabriel requesting that missing information be provided to the parties and the Board on or before
December 7, ?;01 1. On December 8, 2011, Gabriel sent a letter to the Board stating that “pursuant
to your Order, attached please find proof of actual notice upon the Commonwealth of PA DEP
and upon Dynamic Drilling LLC (see Exh. A). Exhibit A is a letter from the Depéﬂment’s
counsel to the Appe‘llant dated November 28, 2011 regarding Gabriel’s appearing as a pro se
litigant. The Appellant’s December 8, 2011 letter and its contents did not addréss the Board’s
Order requiring that she provide the missing information pursuant to the Board’s rule 25 Pa. Code
1021.51. Having not received the requested information, the Board issued a Rule to Show Cause
on December 13, 2011 that was returnable to the Board on January 13, 2012. The Board also sent
a letter to Gabriel along with the December 13 Order. The letter stated:

A review of the record in the above appeal indicates that
you have not perfected your appeal pursuant to the Board’s order
dated November 18, 2011. The Environmental Hearing Board
Rules of Practice and Procedure found at 25 Pa. Code Chapter
1021 require appellants to file notices of appeal in accordance with
the parameters in 25 Pa. Code § 1021.51. Your appeal does not
comply with Section 1021.51. It fails to include your telephone
number, a complete copy of the Department action being appealed,
the date you received notice of the Department action, objections

.+ to the Department’s action and proof of service of your appeal
- upon the Department and Dynamic Drilling, LLC. The information
you provided in a letter faxed to the Board on December 8, 2011
was not the information requested in the November 18, 2011 order.
The Board is allowing you another opportunity to provide the
missing information no later than January 13, 2012. If you have
questions regarding this matter you may call the Harrisburg office
at 717-787-3483. Failure to provide the information requested may
result in dismissal of your appeal.

There was no response made to the Rule or letter sent by the Board.

The Board has the authority to dismiss an appeal as a sanction for failing to comply with



Board orders. 25 Pa. Code § 1021.161; Martin, et al. v. DEP, 1997 EHB 158. A sanction
resulting in diémissal is justified when .a party to the case fails to comply with Board orders and
shows a lack of intent to pursue its appeal. Scottie Walker v. DEP, EHB Docket No. 2011-032-C
(Opinion and Order issued May 12, 2011); Pearson v.. DEP, 2009 EHB 628, 629, citing Bishop
v. DEP, 2009 EHB 259; Miles v. DEP, 2009 EHB 179, 181; RJ Rhodes Transit, Inc., 2007 EHB
260; Swistock v. DEP, 2006 EHB 398; Sri Venkateswara Temple v. DEP, 2005 EHB 54.

Gabriel failed to comply with the Boargi’s Orders and the Rule requiring that the
appellant provide certain information. Section 1021.51 provides, | |

(c) The appeal shall set forth the name, address and telephone
number of the appellant.

(d) If the appellant has received written notification of the action
from the Department, a copy of the action shall be attached to the

appeal.

(e) The appeal shall set forth in separate numbered paragraphs the
specific objections to the action of the Department. The objections

may be factual or legal.

(g) Concurrent with or prior to the filing of a notice of appeal, the
appellant shall serve a copy thereof on each of the following:

(1) The office of the Department issuing the notice of the
Department action.

(2) The Office of Chief Counsel of the Department or
agency taking the appeal.

(3) In a third party appeal, the recipient of the action. The
service shall be made at the address set forth in the
document evidencing the action by the Department or at the
chief place of business in this Commonwealth of the

recipient. !

25 Pa. Code § 1021.51.



Due to Gabriel’s failure to comply with 25 Pa. Code § 1021.51 and failure to comply
with the Board’s Orders issued on November 18, 2011 and December 13, 2011, we dismiss this
appeal as a sanction pursuant to 25 Pa. Code § 1021.161.

Accordingly, we issue the Order that follows.

! The rules provide that a “recipient of the action” includes, “The recipient of a permit, license, approval

or certification.” 25 Pa. Code § 1021.51(h)(1).



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

GINA GABRIEL
V. : : EHB Docket No. 2011-164-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and DYNAMIC DRILLING LLC:

ORDER

AND NOW, this 20™ day of January 2012, upon consideration that the Appellant failed
to comply with the Board’s Order of November 18, 2011, requiring that she perfect her appeal in
. accordance with 25 Pa. Code § 1021.51 by filing with the Board her telephone number, a
complete copy of the Department;s action, the date she received notice of the Department’s
| action, objections to the Department’s action and proof of service of her appeal, and failed to
'compiy with the Board’s Order of December 13, 2011 requiring that she provide the requested
~ information by January 13, 2012, it is hereby ordered that the Appellant’s appeal is dismissed

pursuant to 25 Pa, Code § 1021.161 as a sanction for failure to comply with the Board’s orders.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chief Judge and Chairman

MICHELLE A. COLEMAN
Judge




BERNARD A.LABUS
Judge

Wf}m%%

RICHARD P. MATHER, SR.
Judge

DATED: January 20, 2012

c:

DEP, Bureau of Litigation:
Attention: Glenda Davidson

For the Commonwealth of PA, DEP:
Marianne Mulroy, Esquire
Southwest Regional Office - Office of Chief Counsel

For Appellant, Pro Se:
Gina Gabriel

624 Turnberry Lane
Oakdale, PA 15071

For Permittee:
Dynamic Drilling L1.C
10373 Taylor Haws Road

. Herron, MI 49744



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BERKS COUNTY :

v.
EHB Docket No. 2010-166-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and EXIDE TECHNOLOGIES,
Permittee

Issued: February 23,2012

e s e

OPINION AND ORDER
ON MOTION IN LIMINE

By Bernard A. Labuskes, Jr., Judge
Synopsis

In an appeal from the Department’s renewal of a Title V permit for a secoﬁdary lead
smelter, the Board in responsé to a motion in limine excludes expert testimony regarding the
rulemaking process and the EPA conclusions that led up to .the promulgation of National
Ambient Air Quality Standards (NAAQS) for lead and sulfur dioxide (SO,), the merits of the
NAAQS, and the legal meaning and applicability of the NAAQS.

OPINION

Berks County filed this appeal from the Department of Environmental Protection’s‘
renewal of Exide Technologies, Inc.’s Title V air permit for Exide’s secondary lead smelter in
Muhlenberg Township, which is near Reading, Pennsylvania. The County has identified Dr.
Laurie Haws, a licensed toxicologist, as one of its testifying experts. Dr. Haws was hired by the
County to present testimony as to (a) the current federal National Ambient Air Quality Standards
(“NAAQS”) for lead and sulfur dioxide (SO,) established by the United States Environmental

Protection Agency, (b) the process that EPA follows in establishing or setting a NAAQS, (c) the
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process EPA followed in establishing the specific NAAQS for lead and SO, in its most recent
rulemakings, (d) the fact that the NAAQS represent EPA’s best judgment regarding the level that
will ensure protection of public health with a margin of safety, and (¢) the potential adverse
health effects of lead and SO, that gave rise to promulgation of the NAAQS. The County
emphasizes tﬁat it does not offer Haws’s testimony to show that (a) any particular individual or
population will become ill as a result of NAAQS exceedances, (b) the NAAQS are “correct,” or
(c) there is an unacceptable health risk fo residents near the Exide facility. Ultimately, Haws
concludes that ensuring that lead and SO; lconcentrations are consistent with NAAQS is
important for protecting public health, and that Exide “should comply with” the lead and SO,
NAAQS.

Exide has responded in part by proposing expert testimony from Dr. Teresa S. Bowers
and Dr. Julie E. Goodman. Bowers proposes to offer the following opinions: (1) the NAAQ'S.]‘
level for lead is the result of a EPA policy decision from a scientifically-supported range of
values, so exceedances are not an indication that unacceptable health effects will necessarily
occur; (2) immediate measures during the time period needed for facilities to come into
compliance with the revised NAAQS are not necessary and would not be appropriate; (3) Haws
is not able to conclude that there is an unacceptable fisk to residents near the facility; and (4)
there is no eXpectation that unacceptable risks will occur during the time frame allowed‘by EPA
for the state and the facility to develop and implement a plan to achieve compli%mce with the
NAAQS.

Goodman summarizes her proposed opinion as follows:

. In her expert report., Dr. Haws overestimates the potential for
health effects from SO, and relies on what are likely significant

overestimates of the amounts of SO, released from the Exide Reading
plant. Also, she suggests that compliance with the SO, NAAQS is



necessary to adequately protect public health with an ample margin of

safety, which is not the case. Compliance with the SO, NAAQS, which is

meant to protect against S-minute exceedances of 200 ppb SO,, offers de

minimus, if any, benefit to public health compared to a level that protects

against 5-minute exceedances of 400 ppb SO,. ....Taken as a whole, the

magnitude and number of exceedances of the current SO, NAAQS in the

vicinity of Exide are highly unlikely to be as great as has been assumed by

Dr. Haws, and an appropriate weight of evidence analysis of the SO,

health effects literature indicates that meeting an SO, standard that is

appreciably higher than the current level would still be protective of public

health.

Exide’s expert reports have drawn objections from the County in the form of 2 motion in
limine. The County argues that the experts’ testimony should be excluded to the extent that it (1)
exceeds the scope of the County’s case in chief, and (2) delves into the establishment and
appropriateness of the lead and SO, NAAQS. We agree with both points, but point out that the
second point applies to the County’s case as well.
The County says that its case with respect to ambient air quality standards is actually

* quite limited: “Berks County’s case relies on its fundamental assertion that the appealed Title V
permit, as issued, does not comply with applicable statutory and regulatory requirements,
including the National Ambient Air Quality Standards (NAAQS) for lead and SO,.” (Brief at 2.)
Thus, the County has not claimed that health concerns independent of applicable statutory and
regulatory requirements compelied the Department to issue a permit with different terms. With
respect to air standards, it has not claimed that the Department should have done anything above
and beyond what the law requires. It has not challenged the applicable laws themselves,
including the lead and SO, NAAQS. It will not attempt to put on a case through toxicological

evidence that there is an actual unacceptable risk to any residents near the Exide facility (except

to the extent that such a risk is present as a maiter of law as a result of the violation of applicable

laws).



Given these self-described limitations, we are having difficulty understanding what value
the opinions of the County’s expert, Haws, can contribute toward our resolution of this appeal.
The County first proposes to héve Haws tell us what the NAAQS are. This is, of course, not
necessary. The NAAQS are federal regulations that anyone can read. Secondly, the County says
that Haws will tell us about the rulemaking process generally and specifically as it was used to
pror;lulgate the lead and SO, standards. Again, this is entirely unnecessary. The rulemaking is
fully described in public documents subject to our judicial notice. Next, Haws proposes to
inform us that the NAAQS represent EPA’s best judgment about what levels of pollutantsvin the
air are safe, aﬁ_d the potential adverse health effects that are implicated if NAAQS are exceeded.
Yet again, these are matters of public knowledge that do not require expert testimony.

The County seems to believe that we need to be schooled on the background of the law
and the risks that the law seeks to reduce, but if this aspect of the County’s case is limited as it is
to a complaint that Exide’s permit “does not comply with applicable statutory and regulatory
requirements, including the [NAAQS],” whether the Department has complied with the law does
not turn on the merits of the law. We do not see why any exposition regarding the underlying
merits of these statutes and regulatory requirements is necessary or appropriate. The law is the
law. The law must be applied regardless of any expert’s opinion of the merits of the law.

The County asserts that it is not debating the soundness of the iavy, but our review of
Haws’s report shows that that is in fact exactly what she is doing. The County criticizes Exide’s
experts for challenging the merits of the NAAQS in this setting, which is a vélid criticism, but
the same can be said of the County’s own case. There is no material difference between
explaining why public health concerns justify and support the NAAQS, and arguing that the

NAAQS are appropriate and sound. We like the analogy that the County uses in its brief,
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although admittedly it seems to have backfired somewhat. The County argues that .Exide’s
proposed testimony regarding the merits of the NAAQS is like a driver who is caught speeding
complaining that the speed limit is too stringent. However, Haws’s opinions likewise amount to
little more than conclusions that the speed limit underwent extensive study before it was
impc;osed, the limit is designed to save lives, and if the limit is exceeded there is éﬁsk that people
will get hurt. All of this background is simply unnecessary and out of place in this appeal. All
we need to know is whether the driver was speeding.

Haws #ltimately opines that, because they are such a good thing, Exide “should comply
with the lead and SO, NAAQS.” As we have just explained, Exide must comply with the law
regardless of whether a witness thinks compliance is a good thing, but in addition to tha;t, the
extent to which the NAAQS should be factored into the Department’s molding of Exide’s Title
V permit is an issue of law. Expert opinion on questions of law is prohibited. Waters v. SERS,
955 A.2d 466, 471 n. 7 (Pa. Cmwilth. 2008); Shenango v. DEP, 2006 EHB 783, 795, aff'd, 934
A.2d 35 (Pa. Cmwith. 2007); Browne v. Commonwealth, 843 A.2d 429, 434 (Pa. Cmwilth. 2004);
Rhodes v. DER, 2009 EHB 237.

Furthermore, Haws’s conclusion that Exide “should comply with the NAAQS” to some
extent confuses apples and oranges. The NAAQS are not self-executing in the sense that they
apply directly to any given facility. The NAAQS do not equate to facility-specific emission |
limits. Rather, a NAAQS is the statement of a goal that applies to all of the air in a given area.
If a certain area is not attaining that goal, the Commonwealth must figure out how the goal will
eventuaily be attained in that area. See 42 U.S.C.A. § 7407. Area-wide attainment may, bu_t
does not necessarily require, imposing certain emission limits or other control measures on

partidular sources by way of permits or otherwise. The promulgation of a new NAAQS sets a
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federal/state process in motion that transcends any one permit. In a.ny event, assumihg for
purposes of the current discussion that the Department could have or should have factored the
NAAQS into setting emission limits or performance requirements Exide’s permit differently,
Haws does not proffer testimony on that particular issue. Rather, Haws’s proposed testimony
relates more generally to the NAAQS and, as such, it is interesting and erudite but ultimately
unnecessary hefe. |

Exide’s . basic response to the County’s motion in limine is that Exide’s proffered
toxicological testimony of Bowers and Goodman is really just a reaction to Haws’s proffered
testimony: If the County had not proposed testimony that compliance with the NAAQS is
important to protect public health, Exide would not have found it necessary to retain experts to
say the opposite. Although we do not blame Exide for wanting to be prepared, the same defects
that apply to Haws’s opinions apply' to the opinions of Bowers and Goodman. Goodman’s
- opinion in particular consists of little more than an extensive attack on the SO, NAAQS. She
complaiﬁs that the Standard is too conservative and provides “de minimus, if any, benefit to the
public health.” Even if we agreed, the opinion cannot possibly affect oﬁr resolution of the
County’s objection that bthe permit does not comply with applicable legal requirements.
Furthermore, as with Haws’s report, Bowers and Goodman’s reports are replete with policy
statements and legal conclusions that are not only beyond the scope of this appeal, but which
intrude upon the exclusive province of the Board to interpret and apply the law based upon the
attorneys’ arguments. Finally, Exide’s experts’ opinions touch upon actual health effects or risks
to specific individuals resuiting from Exide’s emissions, but the County has stipulated in its
motion that it does not intend to get into that.

We are not sure whether any of the testimony of Haws, Bowers, or Goodman survives
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this ruling. Although we do not think that it does, all that we have to go on at tﬁis juncture is the
expert reioorts. Rather than necessarily preclude these witnesses from providing any testimony,
we simply hold at this point that we will not accept any expert opinion testimony regarding the
rulemaking process and EPA’s conclusions t.hat led up to the prdmulgation of the lead and SO,
NAAQS, the merits of the NAAQS, or the legal meaning or applicability of the NAAQS, and we
also note for the record that the County has stated that it does not intend to present any evidence
of any actual impacts or riské associated with Exide’s lead and SO, emissions to acﬁal receptors
in the vicinity of the plant. Thus, Exide need not present evidence that goes beyond the
obj ectiéns preserved in the County’s case in chief.

Accordingly, we issue the Order that follows.
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OPINION AND ORDER
ON MOTION TO COMPEL

By Bernard A. Labuskes, Jr., Judge
Synopsis
The Board denies a motion to compel discovery because, among other things, the discovery
rules do no1.: require automatic updating of previously disclosed sampling data, and they do not
require an expert to identify and produce all documents relied upon by the expert in forming the
expert’s opinion.
OPINION

On October 25, 2010, Berks County filed this appeal from the Department of
Environmental Protection’s renewal of Exide Technologles Title V operating permit. Fact
discovery officially closed in June 2011, but written materials appear to have been exchanged
through at least the summer of 2011. Expert reports have now been exchanged, and pre-hearing
motions filed. The first pre-hearing memorandum is due on March 19, and the hearing on the
merits is scheduled to commence on May 21.

Notwithstanding the late stage of the proceeding, the County has filed a motion to compel

more complete responses to the written discovery requests that it served in April 2011. The
16
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County does not explain why its motion is being filed so late in the process. If refers to an air
sampler that one of its expert witnesses observed that Exide apparently did not previously
identify in its discovery responses, but that observation occurred several months ago in June
(Exide Says it was April) of 2011. The expert’s affidavit filed in support of the County’s motion
says that he recently reviewed an Exide plan approval application submitted to the Department in
January 2012 that “demonstrates that Exide had at least one additional monitoring station from
which Exide had ambient data and which Was not previously disclosed during discovery in this
case.” It may be that this revelation prompted the County’s motion, but the County’s motion and
brief do not say that.

Exide complains in its response to the County’s motion that the motion is unnecessarily
tardy, but it does not cite any rule that prohibits the filing and we are not independently aware of
any such rule. Exide has also failed to cite with specificity to any actual prejudice it has suffered
as a result of the timing of the motion. Nevertheless, we acknowledge Exide’s point that the tull
in filing does tend to signal a lack of urgency, or perhaps, importance.

Exide also complains in response to the motion that the County has failed, as it has in the
past (see Board Order dated September 19, 2011), to m;ke an adequate good faith attempt to
resolve the discov.ery dispute without Board intervention. The County’s view on this is that
Exide has consistently given it the run-aroﬁnd and it should not need to work so hard to obtain
the information to which it is entitled. FWe note that the County’s attorney has certified that she
engaged in a good faith but failed effort to resolve the dispute as required by our rules at 25 Pa..
Code § 1021.93(b), and she has attached e-mail correspondence that she exchanged with Exide’s
counsel regarding the issue. It is not clear whether cqunsei ever actually talked to each other.

Nevertheless, we will not deny the County’s motion on this basis.

17



With respect to more substantive matters, the County complains in its motion to compel
that Exide has failed to produce information that the County requested in its discovery relating to
all “air monitoring stations maintained or used by Exide.” The County specifically says that

- Exide has not produced air quality monitoring data from all of its monitoring stations, and thét it
has failed to supplement the data from those stations that it has identified. Exide responds that
the only data it has not produced is data generated from mobile samplers used to sample indoor
air in the workplace. It says that it reasonably assumed that the County’s discovery requests

| regarding Exide’s “air monitoring network,” “air emissions,” and “air monitoring equipment at
each air monitoring station in the air monitoring network™ did not include indoor air samples
generated on an irregular basis by mobile equipment with regard to worker-safety issues. It adds
that, if the discovery requests can fairly be interpreted to include such data, they are
objectiénable as seeking irrelevant informa-tion. We tend to agree with béth points. Indoor air
data is not obviously relevant or calculated to lead to relevant evidence in this appeal regarding

Exide’s Title V air permit. It does not appear that the County made any significant effort to

clarify and explain its need for this information prior to filing its motion. The County has not
made any attempt in its motion to explain why this information, which seems somewhat removed
from the issues at hand, might be helpful. -

With regard to supplementation, the County could have simply obtained an extension of
the diécovery deadline and submitted a request for updated data. The duty to supplement to the
extent it exists extends beyond the close of discovery, Township of Paradise v. DEP, 2001 EHB
1005, 1008, ERSI v. DEP, 2001 EHB 824, 828-31, but the dﬁty to supplement is more limited
than the County seems to suggest. Rule 4007.4 reads as follows:

A party or an expert witness who has responded to a request for
discovery with a response that was complete when made is under
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no duty to supplement the response to include information
thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement the response
with respect to any question directly addressed to the identity and
location of persons having knowledge of discoverable matters and
the identity of each person expected to be called as an expert
witness at trial, the subject matter on which each person is

expected to testify and the substance of each person’s testimony as
provided in Rule 4003.5(a)(1).

(2) A party or an expert witness is under a duty seasonably to
amend a prior response if he or she obtains information upon the
basis of which he or she know that

a) The response was incorrect when made, or

b) The response though correct when made is no longer true.
(3) A duty to supplement responses.may be imposed by order of

the court, agreement of the parties, or at any time prior to trial
through new requests to supplement prior responses.

Pa.R.Civ.P. 4007.4.

Other than' a géneral citation to the rule, the County does not explain why it believes that
Exide has a duty to supplement pursuant to the narrowly defined circumstances set forth in the
rule. The County has not alleged that Exide has, subsequent to its initial responses, obtained
information upon the basis of which it knew of should have known that its earlier responses were
inaccurate when made or correct when made but no longer true. Exide has maintained an
objection all along to providing data from mobile indoor air samplers, and the County has not
overcome that objection. To the extent that the County is suggesting that Exide knew of other
undisclosed air monitoring data all along, which might suggest that its prior responses wereA
incorrect in the sense of being incomplete, Exide has denied that there is any such data or that its
previous representations were incorrect. |

The County also complains that Exide has failed to identify documents considered or

relied upon by its experts in forming their opinions. Expert discovery, however, is rather
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narrowly coﬁstrained by Pa.R.Civ.P. 4003.5. Absent agreement or enough cause shown to jﬁstify

a Board order, experts are only required to state the substance of the facts and opinions to which

the expert is expected to testify and a summary of the grounds for each opinion in response to |
written interrogatories. Id. Noticeably absent is a requirement to identify or produce documents

relied upon by the expert witness as demanded by the County. Rule 4003.5 restricts the scope of
all discovery from non-party witnesses retained as experts in trial preparation. = Cooper v.

Schoffstall, 905 A.2d 482, 492 (Pa. 2006.) Any request for discovery not covered by Pa.R.Civ.P.

4003.5(a) must be channeled through the Rule’s “cause shown” criterion. /d., citing Pa.R.Civ.P. .
4003.5(a)(2). Barrz'c;k v. Holy Spirit Hospital, 32 A.3d 800, 809-11 (Pa. Super. 2011). Contra,

Municipal Authority of the Borough of St. Marys v. DEP, 1991 EHB 391, 394.! We disagree

with the County’s contention that a duty to identify and produce documents upon which the

- expert relied is implicit in the expert’s duty to provide “a summary of the grounds for each

opinion.”-

\

Accordingly, we issue the Order that follows.

! Since the County has failed to show that it is entitled to an order compeliing discovery, its request for
sanctions falls by the wayside.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BERKS COUNTY :

v. :
: EHB Docket No. 2010-166-L

COMMONWEALTH OF PENNSYLVANIA, X .

DEPARTMENT OF ENVIRONMENTAL : Issued: March 16,2012

PROTECTION and EXIDE TECHNOLOGIES, :

Permittee :

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By Bernard A, Labuskes, Jr., Judge
Synopsis

The Board grants a motion for summary judgment in part because promulgation of a
revised National Ambient Air Quality Standard (NAAQS) does not authorize the Department to
set reéuirements relating to the substances covered by the NAAQS in an operating permit outside
the context of state implementation planning (SIP) process absent exceptional circumstances not
shown to be present here, |

OPINION

This is Berks County’s appeal from the Department of Environmental Protection’s |
.renewal of Exide Technologies’ Title V operating permit for its secondary lead smelter near
Reading in Berks County. Exidé has filed a motion to dismiss or in the alternative for summary
judgment. The Department generally joins in the motion; The County, of course, opposes it.

The Board may grant summary judgment if the record shows that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law. Yoskowitz
v. DEP, 2003 EHB 172; Zlomsowitch v. DEP, 2003 EHB 636, 641. The Board views the record

in a light most favorable to the nonmoving party and resolves all doubts as to the existence of a
23
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genuine issue of material fact against the moving party. Holbert v. DEP, 2000 EHB 796.
NAAOS

The list of objections in the County’s notice of appeal from the Department’s renewal of

Exide’s Title V. permit includes the following objection:

The US EPA and Pennsylvania have designated the area around

the facility as “nonattainment” for lead. The final permit will not

ensure that Exide’s operations will comply with the recently

effective revised lead [National Ambient Air Quality Standard].

DEP should revise the permit to require additional controls that

will ensure attainment status with the NAAQS. Additional

technologies are being utilized by other secondary lead smelting

facilities that greatly reduce lead emissions, and the permit should

require the installation of such technology.
The County’s objection obviously focuses in on lead. Although the County does not mention
sulfur dioxide (SO») in its notice of appeal, at some point during discovery it apparently added
SO, as an issue of concern. The County did not amend its notice of appeal. Nevertheless, the
~ County now makes the same argument with respect to the SO, NAAQS as it makes with respect
to the lead NAAQS; namely, that Exide’s permit requirements for lead and SO, are not stringent
enough in light of the revised NAAQS for those pollutants.

The County’s objection refers to a revision of the lead NAAQS that was promulgated in
November 2008 and effective starting in January 2009, 73 Fed. Reg. 66964, and a revised SO,
NAAQS that.was promulgated on June 22, 2010 and became effective on August 23, 2010, 75
Fed. Reg. 35520. A NAAQS is the maximum amount of an air contaminant that is permitted to
exist in the ambient air. 25 Pa. Code § 131.1. Pennsylvania has incorporated by reference the

.NAAQS promulgated by the EPA, 25 Pa. Code § 131.2.
The lead and SO, NAAQS revisions triggered a planning process that begins with a -

determination of whether a particular geographical area is attaining the NAAQS. The area of the
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Exide plant has been determined to be nonattainment for lead. The area is as yet undetermined
for SO;. The Commonwealth must prepare and submit to EPA for épproval a state
implementation plan (SIP) describing how the Commonwealth will implement, maintain, aﬁd
enforce the ambient air standard, at least for lead. See 42 U.S.C. § 7410. Congress and the
General Assembly have established statutory procedures for states to develop SIPs which by
statute are defined as those “plans or plan revisions that a state is authorized and required to
submit under Section 110 of the Clean Air Act (Public Law 95-95 as amended, 42 U.S.C. §
7410) to provide for attainment of the national ambient air quality standards.” 35 P.S. §§ 4003
and 4007.5; 42 U.S.C. § 7410. Pennsylvania has in fact developed numerous SIPs to provide for
attainment of various NAAQS over the years that are codified in federal regulations. 40 CFR
Part 52, Subpart NN. The Department must follow the procedures established by state and
federal statute to develop the SIP required to attain the lead and SO, NAAQS. If the SIP is
ultimately approved, the Commonwealth will then implement the SIP, which may or may not
eventually result in the imposition of new emission limits or other control measures on Exide.

- Much has been written about the intricate federal/state process for the attainment of air
quality standards, but we have no need to get into most of that here. The important point for our
immediate purposes is that EPA’s p;omulgation of a new ambient _/air quality étandard does not in
and of itsélf require or authorize the Department to impose new emission limits or control
measures on a source. Attainment of the ambient air quality standards relates to an area, not any
one source within that area. There is no dispute in this case that there are currently no additional
requirements for Exide arising under the revised federal NAAQS adopted by EPA.

Thus, the mere promulgation of the federal NAAQS revisions and their automatic

incorporation into Pennsylvania law does not constitute a legal basis in and of itself for imposing
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more stringent conditions in Exide’s permit. The County seems to concede as much in its
response to Exide’s motion for summary judgment. The problem with the County’s case is that
it does not cite ahy other legal basis for imposing conditions on Exide that are more stringent
than those set forth in the permit. The Department must have the legal authority to do what the |
County would have it do, and the County has failed to convince us that there is any such
authority.

Having basically acknowledged the absence of any new or additional requirénent
currently arising under the revised federal NAAQS,' the County relies on more general state law
as the basis for the Department’s authority to take immediate steps toward 1mplement1ng
NAAQS attainment out31de the context of the regular NAAQS process. The County essentxally
wants the Department to rely upon general provisions of state law to impose permit requirements
on Exide that will ensure that the new federal ambient air quality standards will .be met on an
accelerated schedule. The County relies on such general provisions as the Department’s righf to
refuse to. issﬁe a permit to a source “likely to cause air pollution,” 35 P.S. § 4006.1(d), and its
right to impose a compliance schedule when repermitting any source operating out of
compliance, 35 P.S. §§ 4006.1(b)4 and 4007.2.2

The County’s argument must fail. When it comes to imposing permit conditions

"It is worth noting that EPA very recently promulgated a new National Emissions Standard for
Hazardous Air Pollutants (NESHAP) for secondary lead smelting facilities, which will apply to the Exide
facility. 77 Fed. Reg. 556 (January 5, 2012). Unlike the NAAQS program, NESHAPs are self-executing,
and it appears that this new standard may require Exide to implement control measures directed at
controlling fugitive dust emissions. Although the rule was not adopted to implement the lead NAAQS,
EPA believes it will contribute significantly to the attainment of the lead NAAQS. 77 Fed. Reg. 577. 1t
also may go a long way toward addressing some of the concerns that the County has raised in this appeal.
In any event, the County does not cite the NESHAP as pertinent to the Department’s permlttmg decision
under review,

A permit applicant may be requested by the Department to demonstrate in an application for an
operating permit that it is not preventing or adversely affecting the attainment or maintenance of ambient
air quality standards, 25 Pa. Code § 127.411(a)(7), but this requirement does not trump the process that
must be followed under the federal Clean Air Act regarding attainment of NAAQS. -
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designed to ensure that an area achieves compliance with the NAAQS, the Department nust
normally proceed in accordance with the fede;ral/state SIP process for attaining the NAAQS that
is set forth in the federal Clean Air Act. It will generally not be appropriate to attempt to bypass
or ignore that process, cherry-pick a standard out of context, and impose permit conditioﬁs
outside of or in' advance of the federally mandated process. -

There may be special circumstances that warrant disregard of SIP planning, but if a
party would have the Department deviate from otherwise clearly applicable federal and state
standards and procedures for setting permit limits for a particular facility, it must carefully
explain and justify such a deviation both factually a1'1d legally. Cf. Municipal Authority of Union
Townshfp v. DEP, 2002 EHB 50 (NPDES permitting). Pointedly, the Department does not claim
to have any such legal authority here; quite the contrary.> The County’s citation to general
statutory provisions in this case is simply not sufficient to suppiant specific permit-setting
standards and procedures that directly apply. As we said in response to a similar arguments
made in the NPDES context in Municipal Authority of Union Township “[t]hese géneral
provisions, however, are too far removed from the iésue at hand. They do not give the

'Department the authority to do whatever it choses in setting effluent limits. If [that] were true,

3 The Department in its Responding Statement to Exide’s motion states:
[Tihe [Air Pollution Control Act, 35 P.S. § 4001 er seg.] specifically contemplates the
promulgation of control measures or other regulatory requirements that may be more stringent
than federal requirements. Adoption of more stringent requirements, however, is solely the
province of the EQB under Section 4.2. Consequently, the Department submits that Section 4.2
of the APCA supports neither Exide’s position, nor any position that may be offered by Berks
suggesting that Section 4.2 allows the Department to impose requirements more stringent than
authorized under the federal CAA. The air quality regulatory standards under which the
Department operates are clearly set out in Pa. Code Chapters 121-145. These regulations are
adopted by the EQB pursuant to the authority set forth in the APCA. Nothing in Section 4.2
prevents the EQB from adopting more stringent requirements when the EQB makes the necessary
findings that those requirements are necessary to meet the objectives stated in Section 4.2(b)(1)-
(b)(4). On the other hand, nothing in Section 4.2 allows or even suggests that the Department on
its own initiative may bypass the EQB and impose control measures beyond those required under

the federal CAA.

27



the Department could simply bypass the comprehensive regulatory prograrﬁ for establishing
permit limits by virtue of generic Clean Streams Law provisions.” 2002 EHB at 61. This
reasoning applies to the air program as well. See also, PPL Generation, LLC v. DEP, 986 A.2d
48, 50-51. (statutory grant of general regulatory authority is subject to specific limitations).

This is not a case where someone is actually being hurt or at immediate risk of harm such.
that it might be necessary to proceed independently of the SIP process. The County has
repeatedly said that it does not intend to prove actual or potential harm to any particular
individuals. The CommonWealth retains authority to address an emergency or an imminent
threat, 35 P.S. § 4006.2, but the County has not said that such situation exists here.

The parties debate whether Section 4.2 of the APCA, 35 P.S. § 4004.2, prohibits the
Department from imposing limits on lead and SO, based on the NAAQS, but we see this debate
as beside the point. Section 4.2 describes the limited circumstances wherein the Environmental
Quality Board may adopt control measures more stringent than those required under federal law.
The EQB l'las not in fact adopted any such measures here. Section 4.2 does not authorize the
Department to do anything. The debate regarding Section 4.2 would ohly be pertinent here if the
Department were shown to have some authority to act and the question then arose whether
Section 4.2 took that authority away.

The County says that the Department should at least have included a compliance
schedule in Exide’s permit. If the County is unable to cite any authority for imposing new limits
immediately, however, we fail to see how there would be any authority fdr doing it by way of a
delayed but legally enforceable schedule. Compliance schedules are normally reserved for
permittees in violation, and as we previously said, Exide is not in violation of any requirement

associated with the revised lead and SO, NAAQS.
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Aside from the County’s failure to point to any legal authority to depart from the SIP
process in setting Exide’s permit limits, we would add that deviating from that process just
seems like a bad idea. The County has failed to explain why the Department would want to
disrupt the orderly NAAQS planning process; for one facility.* The County’s references to
“compiying” with the‘ NAAQS or “violating” the NAAQS are not quite accurate. Strictly
speaking, the NAAQS are not designed to guide individual source permitting deciéions. Rather,
the NAAQS describe the air quality standard.to be achieved in a given area, and that area may
contain pollutants from multiple sources. Rational planning allows for consideration of all of
those sources prior to controls being imposed on any one source. Imposing different
requirements on Exide now might ultimately prove to be inconsistent with the SIP that the
Department will be preparing in the future for submission.to EPA for review and approval.
Imposing separate réquirements now would be disruptive and premature absent exceptional
circumstances not shown to be present here. This is true even where one source is likely
responsible for nonattainment. Furthermore, a legislative intent to create a level playing field is
apparent both in the APCA and the legislative history leading up to that Act. See, e.g., 35 P.S.
§8 4004.2 and 4006. See also Pennsylvania Legislative Journal-Senate, June 16, 1992, pp. 2293-
95 (debate on SB 1650 on final passage). Accordingly, Exide is entitled to summary judgment
on the County’s claims to the extent they criticize the Department’s failure to immediately
implement the NAAQS by not including more stringent limits for lead and SO, in Exide’s
permit. |

We emphasize in connection with this part of this Oi)inion that we are only limiting the
_ County’s case to the extent that it has alleged that the Department erred by not imposing more

stringent permit controls as a direct result of the promulgation of new NAAQS for lead and SO..

* The public, including the County, may participate in the SIP process. 42 USCS § 7410(a).
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One of the reasons the air program can be difficult to understand is that there are several parallel
groups of requirements that can simultaneously apply to any given source. For example, m
addition to ensuring attainment of NAAQS and the NESHAPS, which we have already_
mentioned,. there are technology-based standards that sources must meet. The Cdunty has
alleged that the Department erred by failing to require Exide to implement best available
technology to control its emissions. This is an example of an issue that goes beyond 'the scope of
this Opinion and will need to be addressed following the hearing. |
Sensitive Populations

In response to Exide’s summary judgment motion, the County says that an outstanding
dispute about whether there are “sensitive populations” (children, the elderly, asthmatics) in
close proximity to the Exide facility prevents us ﬁ‘OI';fl issuing summary jud-gment.' This
statement is difficult to reconcile with the County’s statement in its motion in limine, which we
recently granted, that the County does not intend its experts to offer “an opinion that there is an
unacceptable risk to residents near the Exide Reading facility.” The County said there, correctly,
that it would be a waste of judicial resources for us t6 consider “whether any one person or
population will, in fact, becofne ill from Exide’s NAAQS violations, which is a matter for a toxic
tort case but not the instant case.” Thus, the County has told us in the context of its motion in
limine that it does not intend to show that there is actual harm or an unacceptable risk of harm to
nearby residents (beyond the harm that is presumed to follow from exceedances of national
standards), while alleging in fche context of its response to the motion for summary judgment that
 there are sensitive populations near the plant.
As it happens, it is not.necessary to resolve this apparent contradiction. We are perfectly

willing to assume that members of sensitive populations are downwind of the Exide facility. The
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air program, however, sets uniform standards that are designed to protect the health of all
Americans, including members of sensitiye popﬁlations; 42 USCS § 7409(b). The needs of
sensitive populations are taken into account in setting those standards. Seé, e.g., 40 CFR Part 63
(NESHAP for secdndary lead smelting) (final rule published at 77 Fed. Reg. 556 (Janﬁary 5,
2012). See generally, Am. Trucking Ass’nv. EPA, 283 F3d 355, 365, 369 (D.C. Cir. 2002). The
County has failed to explain how the presence of sensitive individuaI.s downwind of the Exide
plant could possibly affect the Department’s drafting of the Title V permit. It has not pointed to
any authority for the Department to impose more “protective regulation” than fhe standards
imposed by the CAA, which (to repeat) already consider the special needs of sensitive
populations, and we are not independently aware of any such authority. It also has not indicated
that it intends to prove that the sensitive populations ar’e at a heightened risk of harm from

| alleged malodor, fugitive dust, or opacity violations. The County’s admonition that this is not a
toxic tort case applies with equal force to those issues. Accordingly, summary judgment in favor
of Exide is appropriate regarding the County claim that there are sensitive populatidns near the
plant. We will not accept any evidence on that point.

.Arsenic and Cadmium

The County says in response to Exide’s motion for summary judgment that Exide should
have been réquired to monitor and report arsenic and cadmium emissions. Exide complains in
reply that arsenic or cadmium were not included in the County’s notice of appeal, that the
County—although asked to flush out its general objections—did not identify arsenic or cadmium
as an issue in its discovery responses, and that the response to the summary judgment may be the
first time arsenic and cadmium were mentioned. The County’s position is that its objection

regarding these new pollutants is covered by the general objections in its notice of appeal, which
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read as follows:

8. The DEP action in issuing the Title V permit to
Exide is contrary to applicable Commonwealth regulations relatmg
to air quality. ,

9. The DEP action in issuing the Title V permit to
Exide is contrary to Pennsylvania Statute and DEP rules and
regulations. -

10.  The DEP action in issuing the Title V permit to
Exide is contrary to federal law, and regulation referenced in the
Commonwealth’s program, and recent federal court decisions.

As we explained in Rhodes v. DEP, 2009 EHB 325:

It is a longstanding rule that allegations not raised in the notice of
appeal are waived. See Fuller v. DER, 599 A.2d 248 (Pa. Cmwlth.
1991); Halvard Alexander v. DEP, 2006 EHB 306; Chippewa
Hazardous Waste, Inc. v. DEP, 2004 EHB 287, aff'd, 971 CD
2004 (Pa. Cmwith., October 28, 2004); Moosic Lakes Club v. DEP,
2002 EHB 396. However, given the strict requirement to file a
notice of appeal within 30 days of receiving notice of the
Department’s action and our general distaste for trap-door
litigation, we have been relatively indulgent when it comes to
interpreting less than precise notices of appeal. So long as an issue
falls within the scope of a broadly worded objection found in the
notice of appeal, or the “genre of the issue” in question was
contained in the notice of appeal, we will not readily conclude that
there has been a waiver. Awngela Cres Trust v. DEP, 2007 EHB
595, 600-01; Ainjar Trust v. DEP, 2001 EHB 59, 66, aff'd, 806
A2d 402 (Pa. Cmwilth. 2002); Jefferson County Board of
Commissioners v. DEP, 1996 EHB 997, 1005. See also Croner,
Inc. v. DER, 598 A.2d 1183, 1187 (Pa. Cmwith. 1991).

2009 EHB at 327. There are limits, however, to our indulgence. Id., 2009 EHB at 328-29; Pa.
T rout v. DEP, 2004 EHB 310, 353; Lower Mt. Bethel Twp. v. DEP, 2004 EHB 126, >127. One of
the reasons we have historicaily been willing to construe objections in the notice of appeal
“broadly was that there was some question in the past whether the Board had jurisdiction to allow
amendments to an appeal absent circumstances that would have justified an untimely nunc pro

tunc appeal. See Pennsylvania Game Commission v. DER, 509 A.2d 877 (Pa. Cmwilth. 1986).
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However, our rules now make it clear that a notice may be amended as of right within 20 days
and the Board may grant ieave to amend after that if no undue prejudice will result to me
opposing parties. 25 Pa. Code § 1021.53(b).” In this case, the County did not move to amend its
notice of appeal.

Another reason we have been tolerant of broadly worded objections is that the
Department and/or permittees defending against the appeal have an ample opportunity to flush
out an appellant’s actual objections in discovery. When Exide attempted to do that in this case,
however, the County not only neglected to mention concerns regarding arsenic or cadmium,v it
objected to the questions as calling for the mental impressions and/or legal theories of
Appellant’s counsel. (See Interrogatory Responses 23-25.)

In addition to beiﬁg blindsided, Exide complains that the County has failed to cite a legal
requirement or authorization for a requirement for cadmium or arsenic monitoring in its permit.
The County has not referred to any applicable standard. It does explain why cadmium or arsenic
are of concern or should be of concern.

Exide’s objections -are well takeﬁ. It is simply not enough at this juncture to toss out a
vague reference to two apparently random elements and claim they should be monitored with lno
explanation and no legal support. Although the County’s late reference to n;:w elements would -
be of concern in any setting, it is perhaps particularly problematic in the context of the air
program, which tends to be characterized by detailed requirements that relate to specific

pollutants based upon years of study, risk assessments, and cost-benefit analyses. Accordingly,

5 The comment to Section 1021.53 reads as follows: ,
In addition to establishing a new standard for assessing requests for leave to amend an appeal,
this rule clarifies that a mumc pro tunc standard is not the appropriate standard to be applied in
determining whether to grant leave for amendment of an appeal, contrary to the apparent holding
in Pennsylvania Game Commission v. Department of Environmental Resources, 509 A.2d 877

(Pa. Cmwith. 1986).
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summary judgment in favor of Exide is appropriate on the County’s arsenic and cadmium claim.
Compliancé Status |

The County objects that “Fhe permit should not have been issued based upon Exide’s
compliance status.” However, under the air program, a permit may only be denied if the
“applicant or a related party has a violation or lack of intention or ability to comply that is listed
on the compliance docket.” 35 P.S. § 4007.1; 25 Pa. Code § 127.422(5) (emphasis added). The
County has not shown that Exide is on the Department’s compliance docket. Accordingly, this
objection must fail as a matter of law.

The County asserts that “[a]lterations to the Exide facility baghouse control technology
should Have required a plan approval subrﬁission and reassessment of BAT [best available
technology], triggering additional monitoring and reporting requirements for other HAPs
| [hazardous air pollutants], like arsenié in the permit.” The County does not develop or suppdﬁ
this argument in any way, which makes it difficult to address, but we have several problems with
it on its face. This argument appears to go well beyond even the most generous possible reading
of the County’s notice of appeal. To the extent the claim relates to Exide’s compliance status
(which is how Exide interprets the claim), nothing pertinent is on the compliance docket. I£ is
also not clear what alteratioﬂs the County is referring to. The County gives us virtually nothing
to go on regérding the facts or the law. Exide seems to know what the County is referring to and
points to the fact that the Depé.rtment determined pursuant to a Request for Determination of
Requirement for Plan Approval that no plan approval was required for some baghouse work that
was performed after the permit was issued. Fihally, we are also not sure that this issue is
appropriately included in our review of the Department’s issuance of the permit, which was a

separate action. Accordingly, Exide is entitled to summary judgment on this claim.
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Other Issues

A few issues raised by the County seem to relate in part to the NAAQS, but they may
relate to other aspects of the air program as well. These issues include whether Exide is being
required to conduct sufficient monitoring, provide “édequate and accurate verification of |
compliance,” or adequately control fogitive dust emissions. To the extent these issues tie into
the revised NAAQS, they are precluded by this ruling. For example, the County may be asking
too much of Exide when it comes to ambient air monitoring to the extent its purpose is to support 4
attainment of the new NAAQS. It is generally the Commonwealth’s responsibility to measure
attainment of NAAQS in a given area. See 40 CFR Part 58. We are not aware of any authority
to delegate that responsibility to an individual source. Exide’s permit is not proper vehicle for
challenging the Department’s NAAQS monitoring prégram. However, there are also source
monitoring requirements for sources such as Exide that may havg: a substantial impact on
maintenance of air standards. 25 Pa. Code § 139.51. The County’s claims seem to reference
both monitoring programs.

The parties also dispute whether the Department has required Exide to implement
sufficient monitoring and/or éontrols to preveﬁt malodors and opacity levels. The County’s
procedural complaint that the Department processed Exide’s permit application in a way that
prevented meaningful public review and comment regarding fugitive dust emissions may also |
benefit from further development of facts material to that issue. The County’s monitoring
objections and the other issues not otherwise addressed in this opinion will either need to be
explained further or involve genuinely diéputéd issues of material fact that preciude us from
issuing sunnn:clry judgment in favor of Exide.

For all of the foregoing reasons, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BERKS COUNTY

V. ,
EHB Docket No. 2010-166-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and EXIDE TECHNOLOGIES

Permittee

_ORDER
AND NOW, this 16" day of March, 2012, it is hereby ordered that Exide’s motion for
summary judgment is granted in part as set forth in the foregoing Opinion.

%M«%/W

THOMAS W. RENWAND
Chief Judge and Chairman

ko f Y.

MICHELLE A. COLEMAN
Judge

DATED: March 16, 2012

c: DEP Bureau of Litigation:
Glenda Davidson, Library
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For the Commonwealth of PA, DEP:

Craig S. Lambeth, Esquire
Office of Chief Counsel — Southcentral Region

For Appellant:

Alexandra C. Chiaruttini, Esquire
STOCK AND LEADER

221 W. Philadelphia St.

Suite E600

York, PA 17401-2994

- Paul M. Schmidt, Esquire

ZARWIN BAUM DEVITO KAPLAN
SCHAER & TODDY, PC

1818 Market Street, 13" Floor
Philadelphia, PA 19103

For Permittee:

Robert L. Colilings, Esquire

SCHNADER HARRISON SEGAL & LEWIS
1600 Market Street, Suite 3600

Philadelphia, PA 19103

Allison R. Brown, Esquire

SCHNADER HARRISON SEGAL & LEWIS
120 Fifth Avenue Place, Suite 2700
Pittsburgh, PA 15222-3001
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BERKS COUNTY

an we

v.

. EHB Docket No. 2010-166-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and EXIDE TECHNOLOGIES,
Permittee

Tssued: March 20, 2012

sa &5 oo se oe

OPINION AND ORDER ON
MOTION FOR RECONSIDERATION

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board denies reconsideration of an order that denied a motion to compel because the
Board’s inaccurate inference regarding the locétion where the samples sought in discovery were
taken does not constitute an exceptional circumstance justifying reconsideration of an

_ interlocutory order. .
OPINION

Berks County filed a motion to compel more completé responses to its written discovery
requests in this appeal from the Department of Environmental Protection’s renewal éf Exide
Technologies’ Title V operating permit. We denied the motion in an Opinion and Order dated
February 27, 2012. Among other things, we held that the County had failed to show that it was
entitled tc; “indoor air samples generated on an irregular basis by mobile equipment with regard
to worker-safety issues.” (Slip op. at 3.) The County has now filed a motion asking us to
reconsider that part of our Opinion and Order. It turns out that the mobile equipment generating

- the sampling data in question was used on Exide’s property to monitor outdoor air, not indoor
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air, and the monitoring was not related to “worker-safety issues.” Exide continues to insist that
the information need not be produced.

Petitions for reconsideration of intérlocutory orders are unnecessary and disfavored in
most cases. Perano v. DEP, 2011 EHB 74, 75. Extraordinary circumstances must be present.
25 Pa. Code § 1021.151. Reconsideration is inappropriate for the vast majority of Board
interlocutory rulings. /d. (citing 25 Pa. Code § 1021.151 (comment)). Pérties requesting
reconsideration 6f an interlocutory order such as our ruling on the County’s motion to compel
must satisfy the criteria for reconsideration of a final order and demonstrate the existence of
extraordinary circumstances which merit the Board taking the rare step of reconsidering an
interlocutory order. Id. Petitions for reconsideration, even of final orders, will only be granted
for “compelling and persuasive reasons,” which include the following:

(1) The final order rests on a legal ground or a factual finding which has not been
proposed by any party.

(2) The crucial facts set forth in the petition
(a) Are inconsistent with the findings of the Board
(b) Are such as would justify a reversal of the Board’s decision

(c) Could not have been presented earlier to the Board with the exercise of due
diligence.

25 Pa. Code § 1021.152.
The County has not met its heavy burden in this case. We mentioned a number of
concerns in our Opinion denying the County’s request for an order to compel: First, Exide could

* not be faulted for not producing the information because the County’s discovery requests did not

' The Board’s erroneous inference that the sampler in question was used indoors was based on the
County’s motion, which said that the sampler was located “on the interior of Exide’s facility,” and
Exide’s response, which said the sampler was used to measure samples “from an area within the
workplace.” The Board, however, blames neither party for its mistaken inference.
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clearly request the information. Exjde served timely objections to the discovery, but the County
did not follow up on its request until many months later, long after discovery closed, long after
the County becarﬁe aware of the sampler in question, long after expert reports had been
exchanged, and shortly before pre-hearing memoranda were due. Furthermore, the County failed
to explain why the sampling results were relevant or might have led to the discovery of relevant
information. The County has failed to rectify these problems in its motion for reconsideration.

Initially, we should note that we are disinclined to do anything that will encourage
petitions for reconsideration from discovery rulings. Parties need to understand that they are
highly unlikely to get more than one chance to make their case on a motion to compel or a
similar discovery dispute. Similarly, we want to do everything possible to encourage parties to
resolve their discovery disputes without Board intervention whenever possible. It will be the
rare case indeed where reconsideration of a discovery ruling will be justified or appropriate.

On an intuitive level we susi)ect that outdoor air samples, even if taken within the
facility’s fence line, are more likely to be relevant or at least calculated to lead to the discovery
of relevant information than air samples taken indoors. However, Exide points‘out that the air
pollution control program is largely concerned with air quality outside of the facility boundary.
See, e.g., 40 CFR § 50.1(e); 40 CFR part 58 App. D; 25 Pa. Code §§ 123.2, 123.31(b). The
County does little to explain the possible relevance of the results. Indeed, it does not itself know
if the information is relevant. It says that would be in a position to evaluate the data if produced
“to determine whether each location may have produced data relevant to the fugitive emissions
issue.” This does not amount to a showing that the data clearly raises to the level of “crucial
facts,” as is necessary in the context of a motion for reconsideration.

Of perhaps greater concern, the County has offered no explanation for why it waited until
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so late in the process to seek this information. The hearing in this appeal, which was filed in
2010, is‘ now only weeks away. If the data in fact revealed relevant data, presumably the issue
would be a matter of expert testimony. The expert reports, however, were exchanged weeks ago. "
We remain at a loss as to why the County did not pursue this issue in a more timely manner. The
County has failed to satisfy the criterion for reconsideration that the facts in question “could not
have been presented earlier to the Board with the exercise of due diligence.” 25 Pa. Code §
1021.152(2)(c). In short, nothing in the Cbunty’s motion justifies a reversal of our earlier

decision.

Accordingly, we issue the Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BERKS COUNTY
V.

EHB Docket No. 2010-166-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and EXIDE TECHNOLOGIES, :

Permittee

ORDER
AND NOW, this 20" day of March, 2012, it is hereby ordered that the County’s motion

for reconsideration is denied.

ENVIRONMENTAL HEARING BOARD

Fa A% 4 ."l‘ % L, . ,-‘\2.-’_\r§;}j

BERNAKD A. LABUSKES,
Judge

DATED: March 20, 2012

c: DEP Bureau of Litigation:
Glenda Davidson, Library

For the Commonwealth of PA, DEP:
Craig S. Lambeth, Esquire
Office of Chief Counsel — Southcentral Region

For Appellant:

Alexandra C. Chiaruttini, Esquire
STOCK AND LEADER

221 W. Philadelphia St.

Suite E600

York, PA 17401-2994
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Paul M. Schmidt, Esquire

ZARWIN BAUM DEVITO KAPLAN
‘SCHAER & TODDY, PC

1818 Market Street, 13™ Floor
Philadelphia, PA 19103

For Permittee:

Robert L. Collings, Esquire

SCHNADER HARRISON SEGAL & LEWIS
1600 Market Street, Suite 3600

Philadelphia, PA 19103

Allison R. Brown, Esquire

SCHNADER HARRISON SEGAL & LEWIS
120 Fifth Avenue Place, Suite 2700
Pittsburgh, PA 15222-3001
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD - -

NEW HANOVER TOWNSHIP

"EHB Docket No. 2010-185-M -
(Consolidated with 2011-083-M,
2011-121-M, 2011-171-M, and
2012-025-M)

v.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL -
PROTECTION and GIBRALTAR ROCK, INC.,: Issued: March 26, 2012
Permittee :

e ev so o

OPINION AND ORDER ON _
APPELLANT’S MOTION FOR SUMMARY JUDGMENT

By Richard P. Mather, Sr., Judge
Synopsis: |
The Board denies the Township’s motion for summary judgment wher'e' there are
important unresolved issues of materie}l fact and underlying issues of law remaining before the
' Board that cannot be resolved without a more developed record.
OPINION
. New Hanover Township filed its appeal to challenge the Department of Environmental
Protection’s (the “Department”) decision to grant Gibraltar Rock Inc.’s (“Gibraltar Rock™)
application for the temporary cessétion of mining. Gibraltar Rock has a Noncoal Surface Mining
Permit (“Noncoal Permit”) that would authorize it to conduct mining activities in New Hanover
Township. The Noncoal Permit 1tse1f issued in 2005, was not appealed, but the partles are
entangled in litigation over other issues that have effectively prevented any mining act1v1t1es at

the site at this time.
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This appeal has arisen out of these other matters. The core dispute between New
Hanover Township and Gibraltar Rock is a controversy over whether the Township’s zoning
ordinance would allow Gibraltar Rock to mine the entire permitted area due to the zoning
classification of its property. In light of this local zoning dispute, New Hanover Township
brought an earlier appeal to the Board of Gibraltar Rock’s NPDES permit renewal, asserting that
the Department had a role in making sure that zoning issues are resolved before making such
permitting decisions. In finding that New Hanover Township was asking the Board and
Department to take a more active role in its dispute with Gibraltar Rock than it is eithér
authorized or able to do, the Board dismissed the appeal. See New Hanover Twp. v. DEP and
Gibraltar Rock, Inc., EHB Docket No. 2010-063-M (Adjudication, September 19, 2011). These
local zoning disputes have been purs_ued in other forums, however. Gibraltar Rock sought
authorization from New Hanover Township’s Zoning Hearing Board to mine the entire permitted
site and obtained a special exemption to carry out part of its mining plans on a portion of the
permitted site. In the meantime, Gibraltar Rock obtained three extensions from the regulatory
deadline to activate its noncoal permit under 25 Pa. Code § 77.128(b). After the Department
informed Gibraltar Rock that it would not grant a fourth extension because it had received the
special exemption from the Zoning Hearing Board, Gibraltar Rock initiated work on-site to begig
activating its permit. Shortly thereafter New Hanover Township obtained an injunction
preventing further mining activities at the site from the Court of Common Pleas of Montgomery
County. After the injunction was granted blocking Gibraltar Rock’s efforts to begin operations,
the Department graﬁted Gibraltar Rock’s request for a temporary cessation of mining. The -
Township has moved for summary judgment alleging that the Department exceeded its authority -

by granting the temporary cessation and the four subsequent renewals of this approval to
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temporarily cease operations.

Summary judgment may be granted where there are no genuine issues of material fact
and the moving party is entitled to judgment as a matter of law. Ehmann v. DEP, 2008 EHB
325, 326; Bertothy v. DEP, 2007 EHB 254, 255. The granting of summary judgment is
appropriate when a limited set of material facts are truly undisputed and tﬁe appeal presents a
clear question of law. Bertothy v. DEP, 2007 EHB at 254, 255; CAUSE v. DEP, 2007 EHB 101,
106. When deciding summary judgment motions, the Board must view the record in the light
most favorable to the nonmoving party and resolve all doubts as to the existence of a genuine
issue of fact against the moving party. Bethenergy Mines, Inc. v. Dept. of Environmental
Protection, 676 A.2d 711, 714 n.7 (Pa. Cmwlth.), appeal denied, 546 Pa. 668 (1996); see also,
e.g., Allegro Oil & Gas, Inc. v. DEP, 1998 EHB 1162. N

Before addressing the parties’ arguments in detail, it is useful to examine the twd
provisions of law that the parties cite as dueling authority for the Department’s action. The
Department has statutory authority under subsection 3313(b) of the Pennsylvania Noncoal
Surface Mining and Reclamation Act (“Noncoal Act”) to approve a temporary cessation of an
operation for a period not exceeding 90 days unless the cessation is due to sea;onal shutdown.
52 P.S. § 3313(b); see 25 Pa. Code § 77.651 (regulatory authority which mirrors statutory
authority). Subsection 3313(b) is however an exception to the “General. rule” established in
Subsection 3313(a) which requires:

Except with the express written approval of the Department as
provided in subsection (b), the operator shall maintain mining and -
reclamation equipment on the site at all times, shall conduct an
active operation and shall conduct surface mining operations on
the site on a reguldr and continuous basis.

52 P.S. § 3313(a). Without a Department approved temporary cessation of operations, a noncoal

surface mining operator is required to maintain mining and reclamation equipment on the site at
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all times and shall conduct surface mining operations on the site on a regular and Confinuous
basis. This i)rovision, along with others such as the bonding requirements in 52 P.S. § 3309, are
designed to prevent the abandonment of mining ope;ations where there are outstanding
reclamation obligations which the Commonwealth will be left to perform to avoid public health,
safety, welfare and environmental prdblgms. The general requirement to maintain equipment
and to conduct 6perations on a regular and continuous basis helps to ensure that active operations
remain active and do not end up abandoned. The authority to grant a limited temporary cessation
is an exception that provides limited relief from this general requirement, and the limited or
controlled duration of the exception reflects the overall intention to avoid having active mining
operations with outstanding reclamation obligations slide into a state of abandonment. Section
3313 is the statutory provision the Township relies upon to support its motion for summary
judgment.

The Department identifies a different legal requirement at 25 Pa. Code § 77.128(b).
Under this provision a permit, which has terms established by 25 Pa. Code § 77.128(a), will
terminate if the permittee has not begun the noncoal activities covered by .the permit within 3
years of the déte of issuance. This provision also authorizes the Department to grant reasonable
extensions to the 3 year deadline for various reasons set forth in the regulation including the
existence of litigation which precludes the commencement of operations. This provision
requires that a permittee begin operations within a three year period from the date of permit
issuance unless the Department allows an extension consistent with the regulatory standards.

To resolve the appeal that is currently before the Board, the Board will need to resolve
the dispute between the Township and the Department over the authority the Department used

for its action under appeal to either extend the duration of the Permit or to extend the duration of
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the temporary cessation.
The Township’s motion asserts that the Department’s action granting the cessation of
mining is directly contrary to law. It points out that the Noncoal Act limits the Department’s

authority to grant temporary cessations of mining as follows:

(b) APPLICATION FOR TEMPORARY CESSATION. -- . . ..
Except as provided in subsection (c), the department may not
approve the temporary cessation of an operation for a period
exceeding 90 days unless the cessation is due to seasonal shutdown
or labor strikes.

F

(¢  OPERATIONS PRODUCING  HIGHWAY OR
CONSTRUCTION AGGREGATES. --For operations producing
highway or construction aggregates, where the temporary cessation
is due to the absence of a current regional market for the mineral
being mined, temporary cessation may not exceed five years.

52 P.S. § 3313(b) and 25 Pa. Code § 77.651. The parties readily agree that the reason that the
Department allowed Gibraltar Rock to terminate its activities does not fall within a reason set out
in the above section of the Noncoal Act. Rather, the Department, in November, 2010, granted a
cessation of mining citing that it was “cognizaﬁt of Gibraltar Rock’s current situation regarding
an injunction.,” Exhibit E attached to the Township’s Motion for Summary -Jildgment.
Accordingly, the Township would have us grant 'summary judgment overturning the
Depariment’s decisions to grant the temporary cessatioﬁs -as exceeding the Department;s
authority under the Noncoal Act and its regulations. |

The Department believes its action should not be so narrowly construed as an application
of the section of the Noncoal Act cited by the Township. It asserts that in granting the
“cessations” it was actually applying the criteria laid out in 25 Pa. Code § 77.128(b) which .
requires a permittee to begin the mining activities within three years of the permit’s issuance

except that:
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[the Department may grant reasonable extensions of time for
commencement of these activities upon receipt of a written
statement showing that the extensions of time are necessary if
litigation precludes the commencement or threatens substantial

- economic loss to the permittee or if there are conditions beyond the
control and without the fault or negligence of the permittee.

25 Pa. Code §v 77.128. At thé same time, the Department readily admits that it has refem_ad to -
these periods of permissible inactivity as “temporary cessations” and pointed at 52 P.S. § 3313 as-
the basis for its authority. See Exhibit E to Appellant’s motion for summary judgment.

The Department’s apparent confusion over the type of action it took and the legal
authority it used further cloud the record before the Board. Before Gibraltar Rock tried to begin
its i)ermitted noncoal mining activities the Department previously granted reasonable extensions
to Gibraltar Rock from the deadline in section 77.128(b). The Board will need additional
evidence to evaluate the Department’s claim that it really used its authority in section 77.128(b)
while describing it as an exercise of its authority in section 3313(b).

As a preliminary point, the issue of this appeal is not limited to whether section 3313
authorizes the Department’s action. Because of the nature of our review, the question is whether
the Department’s decision to allow Gibraltar Rock to cease activities on its site without forfeiting
its permit was lawful and reasonable as supported by the facts. Wilson v. DEP, 2010 EHB 827,
833. Our de novo review means we consider a case anew and we are not limited to deciding
whether tﬁe Department followed the correct process in making its decision, rather that it arrived
at the right conclusion. Clean Air Council v. DEP and Markwest Liberty Midstream & Res.
LLC, 2011 EHB 834-35; Smediey v. DEP, 2001 EHB 131. As such, we are less concerned with
procedural mistakes that the Department may have mgde on the way to its decision. Giordano v.

DEP, 2001 EHB 713, 739.

As a consequence, it is appropriate for us to look beyond the question of whether the
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Department. has erroneously pointed to its authority under section 3313 and look at whether the
Department’s decision ought to stand under any facet of the Department’s authority and
discretion.‘ To resolve this appeal the Board will first need to address two questions. First, what
authority did the Department exercise in taking the action under appeal? Second, did the
Department properly exercise the authority in taking the action under appeal? At ﬂﬁs stage of
litigation, the Bbard is unable to resolve the disputes among the parties to resolve either question.

The parties dispute the degree to which Gibraltar Rock has begun its noncoal mining
activities. Gibraltar Rock offers, as part of its proposed supplemental statement of facts, that
after it was cleared for additional work on the site, it would be able to “resume activating its
Noncoal Permit.” Permittee’s brief in opposition to motion for surhmary judgment, p. 9, § 18.
The Township’s reply brief asserts the permit was activated by Gibraltar Rock’s efforts in
August, 2009, and “[a]ny inference that activation of the Permit has occurred partially and must
. be ‘resumed’ is specifically denied.” p. 3, § 18. Although Gibraltar Rock and the Township
agree that work has occurred on the site, including “installing erosion and sedimentation control
measures, installing a driveway into [the] site, excavating the processing area, cdnstructing
sediment basins and stormwafer management fécilities and constructing berms[,]” the recor&
does not contain enough information for the Board to determine the full extent of the work.
Permittee’s brief in opposition to motion for summary judgment, p. 6, § 5.

To the extent that the question of whether the mining permit had been activated by
- Gibraltar Rock’s efforts would determine the outcome of this appeal, we note that no party has
filed legal argumeﬁt on what standard should be used to determine whether a noncoal permit has
been activated. Like all mining permits, Gibraltar Rock’s permit requires a number of conditions

precedent to the extraction of minerals at its permitted site. The Noncoal Act provides that an
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active mine is “An operation where a minimum of 500 tons of minerals for commercial purposes
have been removed in the preceding calendar year[,]” but it does not define when activation
takes place, and we are not independently aware of an appropriate standard in case law. 52 P.S.
§ 3303. Therefore, even if there were no disputes of fact, the issues in this appeal are not clear as
a matter of law at this point in litigation. See Bertothy, 2007 EHB at 255. ,

The two legal requirements under review vin this appeal’ establish the normal flow of the
life of a noncoal mining permit. After a permit is issued a mine operator has 3 years to begin
operations or the permit terminates. If thé permittee begins noncoal mining activities then the -
operator must maintain equipment on the site and conduct operations on a regular and continuous
basis until the mining and reclamation are completed. The Department has legal authority to
grant relief from either of the legal requirements, and in most cases it is clear when an operator
has begun noncoal mining activities and therefore moved onto the legal requirement where the
operator must maintain active operations unless the Department grants a temporary cessation. In
this case it is not clear.

In this case Gibraltar Rock tried to begin noncoal mining activities but the Township was
successful in obtaining an injunction to stop Gibraltar Rock’s efforts. It appears that no regular
and continuous noncoal mining activities are currently occurring on the permitted site, but the
record before the Board is not clear about the status of Gibraltar Rock’s enjoined efforts to begin
noncoal surface mining activities on the permitted site.

There is one final point to mention. A fundamental problem with the Townshib’s motion

! Section 77.128(b) provides that a permit will terminate if the Permittee has not begun mining
activities within 3 years unless the Department grants a reasonable extension from this 3 year
deadline. 25 Pa. Code § 77.128(b). Section 3313 provides that an operator must maintain
equipment on a site and must conduct operations on a continuous and consistent basis unless the
department approves a temporary cessation of operations for a limited period. 52 P.S. § 3313.
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and the relief it fequests under section 3313 is that if the Board grants its motibn and overturns
the latest renewal of temporary cessation, Gibraltar will be required by statute to maintain
mining equipment on the site and to conduct surface nﬁﬁng operations on the site on a regular
and continuOus basis. The Board does not believe that this is the result that the 'Township
desires, but it is the result typically mandated by the statutory provision that the Township relies
upon. The Board will need a better developed record to determine how to apply this provision in
this atypical situation, if'the Board ultimately decides it is applicable here.

The limited record before the Board does not enable the Board to grant the Township’s
motion for summary judgment. A hearing will give the parties a full and fair opportunity to
present evidence to address the outstanding factual and legal questions.

Accordingly, we issue the Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

- NEW HANOVER TOWNSHIP

V.

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and GIBRALTAR ROCK, INC.,

Permittee

ORDER

EHB Docket No. 2010-185-M
(Consolidated with 2011-083-M,
2011-121-M, 2011-171-M, and
2012-025-M)

AND NOW, this 26™ day of March, 2012, for the reasons set forth in the preceding

opinion, it is hereby ordered that the Township’s motion for summary judgment is denied.

ENVIRONMENTAL HEARING BOARD

Pl I TN S,

RICHARD P. MATHER, SR.

Judge

DATED: March 26, 2012

C:

DEP Bureau of Litigation:
Attn: Glenda Davidson - Library

For the Commonwealth of PA, DEP:
Craig Lambeth, Esquire

- Office of Chief Counsel — Southcentral Region

For Appellant:

Wendy F. McKenna, Esquire

Robert L. Brant, Esquire

ROBERT L. BRANT & ASSOCIATES
P.O. Box 26865 '

Trappe, PA 19426

For Permittee:

Stephen Harris, Esquire
HARRIS AND HARRIS

1760 Bristol Road, P.O. Box 160
Warrington, PA 18976
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YESis Ty
COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

RAUSCH CREEK LAND, LP

(Y3

V. EHB Docket No. 2011-137-L
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PORTER ASSOCIATES,
INC., Permittee

Issued: March 27,2012

OPINION AND ORDER
ON MOTION TO STRIKE

By Bermird A. Labuskes, Jr., Judge
Synopsis:

The Board declines to sirike that portion of a'motion for contempt fhat seeks clarification
or modification of a previously issued supersedeaé order. Although the Board does not have
conte'mpt" power, it does have the authority to amend its su'persedeasb order if ne(':essary‘ to
eliminate a controversial ambiguity in the §Masing of the order.

OPINION

Rausch Creek Land, LP (“Rausch Creek™) appealed the Department of Environmental
Protection’s (the “Department’s™) latest renewal of Porter Associates, Inc.’sl (“Porter’s”) surface
mining permit, which authorizes Porter to reclaim abandoned mine lands on Rﬁusch Creek’s

- property in Porter Township, Schuylkill County. Rausch Creek objects to the renewai because it
believes that the main pit on the site has already been overfilled with ash in excess of approximate
ériginal contour, Porter’s property right to expand into another pit on the site known as the

Primrose Pit is in dispute, and the erosion and sedimentation controls on the site are inadequate.
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Rausch Creek petitioned the Board to issue an order superseding the permit renewal, which we
did after a two day supersedeas hearing and a view of the premises. Our order granting the
supersedeas reads as follows:

1. Rausch Creek’s petition for supersedeas is granted.

2. No ash may be brought onto the site from any source
pending final adjudication of this appeal.

3. The Primrose Pit area may not be affected.

4. This order does not preclude Porter Associates from
cleaning out the sediment ponds and sediment traps and
ensuring that they are properly sized, maintained, and
functioning in accordance with all applicable permit and
regulatory requirements. Material removed from the ponds
during cleaning may be placed at a location approved by
the Department in advance.

5. Although the Board is receptive to moving forward on an .
expedited schedule, final adjudication may need to await 2
resolution of the lease issue by the Court of Common Pleas.

6. This order does not preclude Porter from reasonably
necessary reclamation and maintenance activities in
accordance with permit and regulatory requirements as
approved by the Department in advance.

(Opinion and Order, October 6, 2011)(emphasis in original).

On January 31, 2012, Rausch Creek filed a motion for contempt against the Department
and Porter complaining of numerous alleged violations of the Board’s supersedeas order of
October 6, 2011. Rausch Creek asserts in its motion that the Department and Porter have taken
advantage of the Board’s supersedeas order. While our order allowed Porter to clean out and
properly size sedimentation controls (§ 4) and otherwise perform reasonably necessary
reclamation (Y 6), Rausch Creek asserts that Porter, with the Department’s approval, is engaged

in a major reconfiguration of the site. Rausch Creek is alarmed, for example, by the length and

depth of an excavation on the north side of the site that it claims far exceeds a reasonable
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interpretation of our order permitting cleaning out sedimentation controls and performing
» reasonably necessary reclamation.

The Debaﬁment has filed a motion to strike Rausch Creek’s motion for contempt. The
Department argues that Rausch Creek is asking the Board for relief that it simply cannot grant. It
says, for example, that the Board does not have contempt authority, we cannot issue a writ of
mandamus, and we cannot grant injunctive relief. Porter joins in the motion. Rausch Creek
responds that the Board does have the ability to, among other things, limit Paragraphs 4 and 6 of
its order.

In consideration of Rausch Creek’s motion for contempt and the Department’s motion to
 strike, the Board scheduled a hearing to determine whether the Board should clarify or modify its
supersedeas order. Rausch Creek then filed a motion for emergency relief, essentially arguing
that Porter was doing so much work on the site in the short term that the hearing would be too
late to do any good. Foliowing a conference call held between the parties to discuss Rausch
Creek’s motion for emergency relief, we scheduled a site view and issued an order temporarily
deleting Paragraphs 4 and 6 from our earlier supersedeas order pending the Board’s hearing on
Rausch Creek’s motions.

Although inartfully pled, Rausch Creek’s motiox;s do include a request that we modify
our supersedeas order. (See, e.g., Rausch Creek’s motion for emergency relief, § 30; Rausch
Creek’s response to the Department’s motion to strike, 4§ 5, 13.) We see this as a legitimate
request, and one that is well within our authority to consider. Both Porter and the Department
are relying on the terms of our supersedeas order to legitimize Porter’s activities on the site.
(See, e.g., Porter’s response to Rausch Creek’s motion for contempt Y 4, 6, 7, 8, 10, 12, 25;

Department’s response to Rausch Creek’s motion for emergency relief 9 4, 6, 8, 12, 15, 16-22,
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28, 29, 31-33, 43, 44; Porter’s response to Rausch Creek’s motion for emergency relief 5, 5-7,
9-28, 31, 34, 37, 41, 42, 47.) We need to assess whether that reliance is appropriate. The extent
to which our supersedeas order has caused confusion because the order itself expressly
authorizes certain activity is a matter that we not only can address, but events have shown we
should address.
To be clear, the point of examining the Department’s and Porter’s conduct in respdnse to
Rausch Creek’s motions is not to determine whether they have “complied with” our order. That
is a matter for a court to decide if Rausch Creek chooses to bring an enforcement action in é
proper forum. Rather, the reason for examining the Department’s and Porter’s conduct is strictly
limited to determining whether that conduct shows that our current order is in need. of
modification or clarification. To the extent Rausch Creek asks us to go beyond that, the
Department’s motion to strike is well-taken.’

Accordingly, we issue the order that follows.

! The best solution might be for us to simply eliminate any express authorizations from the supersedeas order, which
would leave the parties to argue before a court in an enforcement action what activity the law allows, i.e. make

permanent the elimination of Paragraphs 4 and 6 in the order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

RAUSCH CREEK LAND, LP
v. EHB Docket No. 2011-137-L

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PORTER ASSOCIATES,
INC.,, Permittee

ORDER
AND NOW, this 27" day of March, 2012 it is hereby ordered that the Department’s

motion to strike is granted in part and denied in part in accordance with the foregoing Opinion.

ENVIRONMENTAL HEARING BOARD

BERNARD A. LABUSKES, N
Judge '
DATED: March 27, 2012

c DEP Litigation:
Glenda Davidson, Library

For the Commonwealth of PA, DEP:

Robyn Katzman Bowman, Esquire

Stevan Kip Portman, Esquire

Office of Chief Counsel — Southcentral Region

For Appellant:
Charles B. Haws, Esquire
BARLEY SNYDER LLC
50 North Fifth Street

- P.O. Box 942
Reading, PA 19603-0942

Dirk Berger, Esquire

LIPKIN, MARSHALL, BOHORAD & THORNBURG, P.C.
1940 West Norwegian Street

PO Box 1280

Pottsville, PA 17901
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For Permiftee:

Michael A. O’Pake, Esquire
409 West Market St.
Pottsville, PA 17901

Timothy Bergere, Esquire

MONTGOMERY, MCCRACKEN, WALKER & RHOADS, LLC
123 8. Broad St. :

Avenue of the Arts

Philadelphia, PA 19109
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COMMONWEA
ENVIRONMENTAL HEARING BOARD

ROBERT CONCILUS AND LEAH HUMES :
v. ’ | EHB Docket No. 2011-167-R

COMMONWEALTH OF PENNSYLVANIA,:

DEPARTMENT OF ENVIRONMENTAL : Issued: March 27,2012
PROTECTION and CRAWFORD :

RENEWABLE ENERGY, LLC, Permittee

OPINION AND ORDER ON
MOTION TO DISMISS

By Thomas W. Renwand, Chief Judge and Chairman

Synopsis: The Pennsylvania Environmental Hearing Board refuses to dismiss a Notice
of Appeal as to oﬁe of the Appellants where the Notice of Appeal was signed on his
behalf by the other Appellant and before they were represented by counsel. The
dismissal of the Appeal would be a severe and unjustified penalty unwarranted by the
facts and the law. The Board encourages a resolution of cases on their merits.
Background: Presently before the Pennsylvania Environmental Hearing Board is
Permittee Crawford Renewable Energy, LLC.’s Motion to Dismiss the Appeal of
Appellant Robert Concilus bécauée Mr. Concilus did not individually sign the Notice of
Appeal but authorized Appellant Leah Humes to sign the Notice of Appeal for him. The
two appellants were not ;epresented by counsel at the time of the filing of the Notice of |
Appealx but since‘ have retained counsel who has filed papers opposing the Motion on

their behalf.
60

2nd Floor - Rachel Carson State Office Building | 400 Market Street, P.O. Box 8457 | Harrisb'urg, PA 17105-8457 | 717.787.3483 | Fax 717.783.4738 |
http://ekb.courtapps.com



Crawford Renewable Energy argues that because Dr. Concilus did not personally
sign the Notice of Appeal the Board lacks jurisdictibn over the Appeal and Dr. Concilus
should be dismissed as an Appellant. Permittee provides no case law addre‘s;ing the
signature issue and supporting this harsh interpretation of the law. Dr. Concilus’ counsel
argues that the physical signing of the Notice of Appeal by Ms. Humes at the direction of
Dr. Concilus was in substantial compliance with our Rule.

The applicable Rule in question is 25 Pa. Code Section 1021.31 which states in
relevant part:

(a) Every Notice of Appeal, motioﬁ, legal document or other

paper directed to the Board and every discovery request or

response of a party represented by an attorney shall be signed by at

least one attorney of record in the attorney’s individual name, or if a

party is not represented by an attorney, shall be signed by the party.

Each paper shall state the signer’s address and telephone number.
25 Pa. Code Section 1021.31 (c) indicates that the Board may imposé an appropriate
sanction in accordance with Section 1021.161 (relating to <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>