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FOREWORD

This volume contains all of the adjudications and opinions issued by the
Environmenta] Hearing Board during the calendar year 1993.1

The Environmental Hearing Board was originally created as a departmental
"administrative board within the Department of Environmental Resources by fhe
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929; P.L. 177. The Environmental Hearing Board
Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status of the
Board to an independent, quasi-judicial agency and expanded the size of the
Board from three to five Members. The jurisdiction of the Board, howgver, is
unchanged by the Environmental Hearing Board Act; it still is empowered "to
hold hearings and issue adjudications... on orders, permits, licenses or

decisions" of the Department of Environmental Resources.

1 This volume also contains one adjudication issued in 1992. That
adjudication, South Fayette Township v. DER, 1993 EHB 1, was unintentionally
omitted from the 1992 volume. ’

ii



ADJUDICATIONS

CASE_NAME PAGE
Al Hamilton Contracting Company . . . . « v ¢« ¢ v ¢ ¢« o s o o o &« « . 1651
Alpen Properties Corporation . . . . . . . ¢ ¢« ¢ v ¢ v o ¢ o o o & . . 1206
Altoona City Authority (90-570-MJ) . . . . . . .. e e e e e e e 1727
Altoona City Authority (92-244-E) . . . . . . v v v v v v v v o o o 1782
Loraine Andrews and Donald Gladfelter . . . . . ¢ ¢« v ¢ v v v v o . 548
Martin L. Bearer t/d/b/a North Cambria Fuel Company . . . . . . . . . 1028
Lawrence Blumenthal . . . . . e e e e e e e e e e e e e e e e e e 1552
Brandywine Recyclers, INC. . . . . . ¢ v v v ¢ v v v o 6 o s o o o o s 625.
Carlos R. Leffler, Inc. (91-210-W) and Airline Petroleum Co. (91-308-W) 864
Carroll Township Board of Supervisors -. . . . . .. .. .. e . o« . . 1290
Concerned Residents of the Yough, Inc. (CRY) . . . . v ¢« v v ¢« v v o . 973

Concerned Residents of the Yough, Inc. and County of Westmoreland. . . 107

Croner, Inc. and Frank Popovich . . . . . . . ... ... 271
Da?is 0 - 208
Delaware Valley Scrap Company, Inc. and Jack Snyder . . .. . . . .. 1113
Envirotrol, INC. . & v ¢ v v v i i et e et e e e e e e e e e e e e 1495
James E. Fulkroad d/b/a James Fulkroad Disposal . . . . . . . . . . . 1232
Ganzer Sand & Gravel, Inc. . . . . . . . . 0 i it i et e e e e e e 1142
Gemstar Corporation . . . & . . o i i L e e e e e e e e e e e e e e e 1260
Robert K. Goetz, Jr. . . . « . ¢ v v v v v . . e e e e e e e 1401
- Grand Central Sanitary Landfill, Inc. . . & ¢ ¢ v v v v e v v o o o & 357
Greenbriar Associates . . . . . ¢ v v i i it e e e e e e e e e 1265
Halfway Coalyard, INC. . . . & & v v v v i e e e e e e e e e e o o e s 36

iii



Harmar Township . « « & v v v v v o v i e e o s e e o e e e e e e e 1856

Paul F. and Madeline R. Kerrigan . . . . v . « ¢ v v v v v v v o 0 o 453
Lobolito, Inc. . . . . v v v v v o v v v v e e e e e . .e 477
Lower Towamensing Township . . . . . . . . . . . .. e e e e e e e o 1442

Lower Windsor Township and People Against Contamination . . ... . . .. 1305

Meadowbrook/Cornwallis Homeowners Assoc. . . . . . « « . . e e e e . 1436
Richard A, Merry II . . . . . . . . . . . o .. e W ee e s e oo. . 1746
Pagnotti Enterprises, Inc., d/b/a Tri-County Sanitation Company . .- 884
Raymond and Candia Phillips . . . . . . . . . .. W e e e e e e o« . 950
Pohoqualine Fish Association . . . . . . . . . ... T * L.
Quality Container Corporation . . . . . . . .. .. e e e e o .. 1276

Residents Opposed to Black Bridge Incinerator (ROBBI) ........ 675
Charles W. Shay and Judith C. Shay and Don Herzog d/b/a Tri-State

Land Development Corporation . . . . . . . . . .. e e e e e e e 800
South Fayette Township (9/25/92) . . . . . . . . .. . ... e e e 1
Sunshine Hills Water Company . . . . R &
Vesta Mining Company . . . . . . . . « ¢ v v v v v v u . '; B v |
Wlesley H. and Carole 0. Young and James Au . . . . . . e e s e e e ; 380

iv



OPINIONS AND ORDERS

ASE_NAME PAGE
Al Hamilton Contracting Company (March 11, 1993) . . . . . . . . . . 329
Al Hamilton Contracting Company (April 1, 1993) . . . . . .. . . .. 418
ATl Hamilton Contracting Company (May 4, 1993) . . . . . . . . . ... 598
The Babcock & Wilcox Company . . . . « « v v v v v v v v v v v o v o W 13
Ernest Barkman,‘Grace Barkman, Ern-Bark Inc., and Ernest Barkman Jr. . 738
Roger and Kathy Beitel and Tom and Janet Burkhart . . .. . . . .. . 232
Beltrami Brothers Real Estate ;nc., - I 1014
Black Rock Exploration Company, Inc. . . . . v v v ¢« ¢« ¢ ¢ ¢ o o o & . 1390
Borough of Glendon . . . . . . . . . ¢ v v v v v i vt e e e e e . 1529
Borough of Mount Pocono . . . . . . . .. .. ... e e e . 503
Carlson Mining Company . . . . ¢ ¢ « v ¢t ¢ v ¢ ¢ 4 o v o 0 o o o o o s 777
CBS, INC. & v & i i i e e e et e e e e e e e e e e e e e e e 1610
Chester Residents Concerned for Quality Living (10/20/93) . . . . . . 1513
Chester Residents Concerned for Quality Living (11/23/93) . . . . .. 1645
City of Harrisburg (88-120-W) (1/28/93) . . v ¢ ¢ v v v v v v v v o 90
City of Harrisburg (88-120-W) (2/19/93) . .. ... .. e e e e e e 226
City of Harrisburg (91-250-MJ) (1/29/93) + « v v v v v e v v v v o %
City of Hérrisburg (91-250-MJ) (2/17793) v v v v v v v e e e e e e e 220
City of Philadelphia . . . . . . . ¢ ¢ . ¢ v v v v i i e e e e e e e 532
City of Reading . . . . ¢ v v v v v o it e e e e e e e e e e e e e 27
Clarion, County of . & & ¢ ¢ v i i v iy e e e e e e e o e o e o e e 573
Concord Resources Group of Pennsylvania, Inc. (2/1/93) . . . . . . . . 156
Concord Resources Group of Pennsylvania, Inc. (4/2/93) . . . . . . . . 421

County of Clarion . . & v ¢ v v i v i vttt e e e o v o e e e e e 573



Crown Recycling & Recovery, Inc., et al. . . . . . . v v v v v oo,

Delaware Environmental Action Coalition et al. (6/15/93) . . . . . . .

Delaware Environmental Action Coalition et al. (9/29/93) . . . . .. .

Dunkard Creek Coal, Inc. (4/21/93) . . . . « v v ¢ ¢ v « & e e
Dunkard Creek Coal, Inc. (8/6/93) . . . .. . ... .. .. .....
Eastern Chemical Waste Systems, Inc. . ; e e e e e e e e e e e e e
Elephant Septic Tank Service and Louis J. Constanza ; e e e e
E1lis Development Corporation . . . . . . .« v v v v v v .. ; . el
Empire Sanitary Landfill, Inc. . . . . . e e e e e e e e
Evergreen Association . . . . i . 4 v L it i e b e e e e e e e e e

Evergreen Association and Steven and Holly Hartshoné (3/25/93) . . . .

Evergreen Association and Steven and Holly Hartshone (4/6/93)

Michael W. Farmer d/b/a M. W. Farmer & CO. « v « 4 o « o o & o o o o i

Loretta Fisher . & & ¢« v v v i 0 i i e e e e e et e e e e e e . .

James E. Fulkroad, d/b/a James Fulkroad Disposal and James E. and
Mildred I. Fulkroad . . . . . e e e e e e e e e e el e

Glendon, Borough of . . . .. .. . .. S
Grand Central Sanitary Landfill, Inc. ... ¢ o o .. e e e e e e
Frankareenwood ................. e e e e e e e e e e
Gerald C. Grimaud et al. . . . . . ¢ v v o v v i e e e e e e e e e e
Nick Gromicko . + v v v v v i v e e e e e e e e e e e e e e e
Hamburg Municipal Authority/Borough of Hamburg . . . . . ... .. ..
Hapchuck, Inc. . . . . . . . . e s e ele s e s e s e e e ey d e
Harrisburg, City of (88-120-W) (1/28/93) . + v v v v v v v v v v v v ™

Harrisburg, City of (88-120-W) (2/19/93) . . . . . e e e e e e e e e e v

Harrisburg, City of (91-250-MJ) (1/29/93) v & v v v v v o 0 v v o o &
Harrisburg, City of (91-250-MJ) (2/17/93) . v v & v v v v v v v o o«

vi



JOhn HOPNEZES & . v & ¢ o & ¢« v o+ o o o o 4 o 4 o o o s o o o o s
Hrivnak Motor Company . . . . . . . . . .. e e e e
Huntingdon Valley Hunt . . . . . . . ¢ . v v v v v v o v o v o o o oW

Clark R. Ingram, George M. Ingram, Gary C. Ingram and
Gregory B. INgram . . . ¢« & ¢ v ¢ v 4t e a0t e e e e e e e e e

Harold JOANSON « v v v v v v v e e e e e e e e e e e e e e e e e e
Kephart Trucking Company . . . . . ¢« ¢ v v v o v v o v v o o v o o o o
Keystone Carbon and Qil, Inc. . . . . . . ¢ ¢« v v v v v v o v v o .
Keystone Castings Corporation . . . . . . . . .. .. oo oo .
Keystone Cement Company . . . . . . . . o v v v v v v v o v v oo
John and Sharon Klay, d/b/a Fayette Springs Farms . . . . « « « « . .
Lancastér County Solid Waste Management Authority et al. . . . . . . .

teorge C. Law, Glenn A. Weckel, Laverne R. Hawley, t/a/ G.L. & G.W.
Development Co. . . . & v & v v v i i e e e e e e e e e e e e e

James A. Lazarchik (Country Village) James A. Lazarchik (Sundial
Village) « o ¢ ¢ v v v v i e e e e e e e e e e e e e e e

.inn Corporation and L.T. Contracting, Inc. . . . ¢ ¢ ¢« ¢« ¢« v v v o .
Lower Windsor Township . + « « « v ¢ ¢« 4 v v ¢ 4 ¢ o o o o o o o o o &
WAilliam May & ¢ ¢ ¢ v v e e i e e e e e e e e e e e e e e e e e e e
Edward P. McDanniels . . . . . ¢ v v ¢ v vt h e e e e e e e e e e e

Middle Creek Bible Conference, Inc./Robert D. Crowley and
ETizabeth Crowley . . . & . . . ¢ 0 i i i e e e e e e e e e e e e

Mi1ford Township Board of Supervisors . . . . . . . ¢ ¢ v v v v o o &
Mount Pocono, Borough of . . . . . . . . . . ¢ . . .. o0 e e e
National Forge Company . . . & v v v v v v v 6 v v o v o ot v oo e
New Castle Township Board of Supervisors . . . . . ¢« v v v v v v o o«
Mew Hanover Corporation (4/19/93). . . . v v v v v v v v o v e o o o s
Mew Hanover Corporation (5/14/93). . . . & v ¢ ¢« v v v v v v o o o o o

Morth Pocono Taxpayer's Association/North Pocono C.A.R.E. . . . . . .

vii



The Oxford Corporation . . . . . & & v v v v ¢ v o o v o o o o o o o s '

David C. Palmer (4/8/93) . . . ¢ & ¢ v v v v it e e e e e e e e
David C. Palmer (8/25/93). . v v v v v v v v e e e e e e e e e e e
Philadelphia, City of . . . & v ¢ ¢ ¢ v v v o v s o s o o s o o v o s
Pine Creek Valley Watershed Association, Inc. and Richard J. Blair . .
Pennsylvania-American Water Company . . . « + v ¢ ¢« 4 4 4 ¢ ¢« ¢ o o &
Carol Rannels . . v ¢ v v v v v v i e e e e e e e e e e e e e e .
Reading, Cityof . . . . . . . . . . o . .. R R .

Realty Engineering Developers, Inc. . . . « ¢ v v v ¢ ¢ v v & o o o

Rescue Wyoming and Jaynes Bend Task Force . . . . . . .. N ~

Rescue Wyoming, et al. (6/4/93). . . . . . . ¢ v v v v v v v v v v v
Rescue Wyoming, et al. (6/17/93) . . v v v v v v ¢ ¢ v o o v o o o o &
Scott Township, Allegheny County . . . . . . . . . .. ¢ . . .. .. ..
Mary A. Sennett . . . . . o L L L e e e s e e e e e e e e e e e e
Sequa Corporation . . . .. .. . .. “ ee e e e e e e e Ceie ey
Keith Small . . .. ... ... ... s e e s e e e e aie e e ey
Smith, et al. & ¢ ¢ ¢t v i s e e e e e e e e e e e e e e e e e e e
Kenneth Smith and Betty Smith, et al. . . . . . . ... .o
Morris M. Stein, Down Under G.F.B., Inc. . . . ¢« v ¢ v v ¢« v o« v o « .
Michael Strongosky (3/31/93) . . . . . . .« v . v v i o v .
Michae] Strongosky (5/21/93) . .« ¢ i i e i e e e e e e e e e e e e
Tussey Mountain Log Homes, Inc. and Tussey Mountain Recycling

Upper Montgomery Joint Authority . . . . . . . . . . . v v v v o ..
Valley Peat and Humus, INC. + v v v v v v v v v v o e e e e e e e e s
James E. Wood . & v i i 0 i et e e e e e e e e e e e e e e e e e

Wood Procgssors, = - T

viii



James F. Wunder (1/22/93)
James F. Wunder (8/24/93)

ooooooooooooooooooooooo

oooooooooooooooooooooo

ix



1993 DECISIONS

Agency Law--1250

Air Pollution Control Act, 35 P.S. §4001 et seq.
emergency shutdowns--1305
fees--667
permits--675, 1305

regulations

25 Pa. Code, Chapter 127: Construction, Modification, Reactivation
and Operation

Subchapter A: Plan Approval and Permits (127.1 - 127.40)--524,
675, 1305

CERCLA (Superfund), 42 U.S.C. §9601, et seq.
Federal v. Commonwealth role--1761
remedial investigation and feasibility study--1761
Clean Streams Law, 35 P.S. §691.1 et seq.
DER enforcement orders--598, 1651
legislative policy--1442
nuisénces--800
operation of mines
operator responsibility for pre-existing discharges--36, 1651
permits--1651
powers and duties of DER--1442
regulations
25 Pa. Code, Chapter 91: Water Resources
standards for approval (91.31 - 91.33)--477, 548
- 25 Pa. Code, Chapter 92: NPDES
application for permits (92.21 - 92.25)--477



approval of applications (92.31)--477
permit conditions (92.41)--1107
permits (92.3 - 92.17)--477

25 Pa. Code, Chapter 93: Water -Quality Standards
statewide water uses (93.4)--171

application of water quality criteria to discharge of
pollutants (93.5)--171

25 Pa. Code, Chapter 95: Waste Water Treatment Requirements
general requirements (95.1)--477 |
responsibilities of landowners and occupiers
personal Tiability--453, 800, 1552, 1727, 1746
sewage discharges--1107, 1442
uniawful conduct--800
Coal and Clay ane Subsidence Insurance Fund, 52 P.S. §3201 et segq.--950

Costs Act (Award of Fees and Expenses for Administrative Agency Actions),
71 P.S. §82031 - 2035

award of fees and expenses--1193

definitions--849

prevailing party--849

rules and regulations--849
Dam Safety and Encroachments Act, 32 P.S. §693.1 et seq.

regulations

25 Pa. Code, Chapter 105: Dam Safety and Waterway Management
Subchapter B: Dams and Reservoirs--784

Defenses

compliance impracticable--1761

estoppel--36, 192, 1727
EHB Act, 35 P.S. §7511 et seq.--617, 1390, 1761

xi



EHB Practice and Procedure
| admissions--800, 1541
amenament of pleadings and notice of appea14-246, 350; 443, 578,‘1589'
appeal nunc pro tunc--332, 425, 443, 1024,‘1390 |

appealable actions--13, 20, 66, 163, 187, 192, 263, 310, 332, 477 524,
573, 590, 667, 1008 1247 1305 1533 1550 1639

burden of proof
under acts
Clean Streams Law--1727
Sewage Facilities Act-;1290
under Board’s rules |
civil penalties--625, 864, 1113, 1401

in general, party asserting affirmative--171, 271, 357, 380,
924, 950, 1260, 1305, 1442, 1552, 1727, 1746, 1761, 1782

orders to abate pollution or nuisance--36, 73, 208, 453, 625,
1028, 1206, 1232, 1265, 1401, 1552, 1746

refusal to grant, issue, or reissue a license or permit--271,
357, 884, 1113, 1442, 1495

revocation of license or permit--1142
shifting burden of proof--1651

third party appeals of license or permit--1, 107, 271, 548;4
- 675, 924, 973, 1305 ,

certification of interlocutory appeal to Commonweaith Court--156, 220, 1645
clarification of order--421
cold record, adjudication of--73
collateral estoppel
of a DER order--973, 1305
of an EHB final order--536

consent orders, adjudications, and agreements--107

Xii



continuances and extensions--1276
declaratory judgment--590,.1283
demurrer--1610
discovery
experts--226, 611
requests for admissions--254
estoppel
equitable--884, 1028, 1782
evidence ‘
business records--1651
chain of custody--1651
experts--884, 924, 1630
hearsay--36, 208, 738, 1782

motion in limine--226, 342

parol evidence--36
scientific tests--625, 675, 1028, 1651
written testimony--924
failure to comply with Board order--1024
finality--412, 503
judgment on the pleadings--30, 1101, 1533, 1849
judicial notice--536, 884, 1630, 1761

Jurisdiction--20, 163, 192, 271, 310, 477, 924, 1014, 1193, 1247, 1390,
1639, 1761, 1838

pre-emption by Federal law--1008
mandamus--621

mootness

factor in assessing future penalty--1842

xiii



no relief available--66, 242, 477, 586, 621, 625, 656, 834, 1008
1244, 1283, 1305, 1401 1529, 1842

motion to dismiss--20, 163, 192, 232, 310, 590, 621, 765 834, 839, 1014,
1101, 1247, 1283, 1381 1529 1550 1639 1838 .

motion to limit issues--246, 299, 792, 1381
motion for nonsuit--90
motion to strike--107, 246, 254, 299, 342, 884, 1509
motion to substitute a party--1842
notice of appeal
issue preclusion--73, 107, 299, 792, 1101, 1761, 1856

perfection of appea]--zd, 27, 192, 232, 263, 332, 425, 499, 532,
656, 796, 800, 1250, 1265, 1390, 1490, 1550, 1589, 1838

Pennsylvania Rules of Civil Procedure--226, 536, 1571, 1610
pleadings--1610 |
posthearing brief--73, 1142, 1206, 1552, 1782
failure to file--1260, 1436, 1856 |
prehearing brief--299, 578, 1142, 1509
preliminary objections--1571, 1610 |
pro se appellants--73, 765, 1101
reconsideratidn
exceptional circumstances--220, 432, 732, 758, 1630, 1645
interlocutory order--156, 220, 418
new evidence--758, 1761
timé]iness--758
recusal--1601
relevancy--800, 884
remand--784, 834, 1761
re-opening of record--884, 1113, 1761

Xiv



res judicata--536

ripeness--590
sanctions~--611, 772, 796
scope of review--357, 432, 884, 1206, 1305, 1651, 1761, 1856
settlement--777, 1761
standing--10, 232, 299, 839, 1589
representational standing--339

summary judgment--96, 412, 450, 510, 536, 656, 839, 1107, 1378, 1529,
1541, 1547

supersedeas--314, 329, 336, 598, 732, 1513
waiver of issues--107, 380, 973, 1028, 1206, 1401, 1541, 1552, 1782
Emineht Domain Code, 26 P.S. §1-101 et seq.--1014
Federal Clean Water Act, 33 U.S.C. 1281 - 1297
grants
costs--1782
regulations
Federal
40 C.F.R. Chapter 1--1782
Hazardous Sftes Cleanup Act, 35 P.S. §6020.101 et seq.
administrative record--1571
allocation - mediation and moratorium--1571
hazardous waste facility siting--573
relation to other laws--1571
scope of liability--1571
Infectious Waste Incinerator Construction Moratorium, 35 P.S. §6019.1 et seq.
legislative findings--1513

moratorium--1513

Xv



waste plan--1513

Municipal Waste Planning, Recycling and Waste Reduction Act, 53 P.S.
§4000.101et seq. (Act 101)

municipal waste planning

comp leteness review--357

content of plans--656

future availability--656

powers and duties--96
Municipa]itieS Planning Code, 53 P.S. §10101 et seq.
mediation--617
0il and Gas Act, 58 P.S. §601.101 et seq.--1746
Pennsylvania Constitution--357
Article I, Sectiﬁn 1--1513
Article I, Section 26--1513
Article I, Section 27--107, 548, 675, 973, 1305, 1442, 1513, 1761
Pennsylvania Safe Drinking Water Act, 35 P.S. §721 et seq.
powers and duties of DER-73 '
regulations
25 Pa. Code, Chapter 109
Subchapter B: MCLS or Treatment Te;hnique Requirements--73
Subchapter G: System Management Responsibilities--73
Powers and Duties of DER
abuse of discretion--107, 1232, 1265, 1276, 1290, 1442, 1651, 1856
administrative compliance orders--1849

Department’s interpretation of its regulations controls--96, 357, 1305,
1782, 1856

economic effects of action, duty to consider--336, 1232

Xvi



enforce regulations, duty to--1442, 1651
power to enforce a policy not enacted into regulation--163
presumption that regulation is valid--336
prosecutorial discretion--13, 163, 232, 432, 924, 1401
timing of decision-making--380
Sewage Facilities Act, 35 P.S. §750.1 et seq.

definitions-~1290
official plans--477, 548, 1442
permits-477
powers and duties of DER--548, 1442

enforcement orders--1290
regulations

25 Pa Code Chapter 71: Sewage Facilities

Subchapter B: Official Plan Requirements--30, 380, 1442

Subchapter C: New Land Development Plan Revisions--477, 924,
1290, 1442

25 Pa. Code Chapter 72: Program Administration
Subchapter C: Administration of Permitting Requirements--1290
Solid Waste Management Act, 35 P.S. §6918.101 et seq.
bonds--590, 973
civil penalties--625, 1113, 1401
definitions
storage/disposal--1206, 1610
transfer facility--314, 1401
licenses
grant, denial, modification, revocation, or suspension--884, 1305

requirement of--738

xvii



permits
grant, denial, modification, revocation or suspension--107, 1142
requirement of--1113
personal liability--800
powers and duties of DER--1761
public nuisances--107, 800
regulations
25 Pa. Code, Chapter 75: Solid Waste Management
Subchapter C: Permits and Standards--1856
‘25 Pa. Code, Chapter 267: Financial Requirements--973
25 Pa. Code, Chapter 270: Permit Program |
permit modification, revocation and reissuance--1495
public notice and hearings--1495 | |
25 Pa. Code, Chapter 271: Municipal Waste Management
Subchapter A: General--510, 800, 1401

Subchapter B: General Requirements for Permits and
Applications--800, 1113, 1305, 1381, 1401, 1513

Subchapter C: Permit Review Procedures and Standards--357, 884,
1305 -

Subchapter E:‘Civil Penalties and Enforcement--1113
25 Pa. Code, Chapter 273: Municipal Waste Landfills
application requirements (273.101 - .200)
phase I--510
phase II--510, 1305
operating requirements (273.201 - .400)
general provisions (273.201 - .203)--1305
daily operations (273.211 - .222)--510, 1305
cover and vegetation (273.231 - .236)--357

xviii



water quality protection (273.241 - .245)--510
liner system (273.251 - .260)--510 |
25 Pa. Code Chapter 279: Transfer Facilities--314, 1381
25 Pa. Code Chapter 285: Storage and Transportation--314 .
reporting requirements--738, 1610 '
unlawful conduct--625, 800, 1113
waste, types of
hazardous waste
permits--1206
municipal waste
permits--738, 1113
residual waste
disposal, processing, or storage--625, 738, 1206
permits--738 |
transport--625
Statutory Construction Act, 1 Pa. C.S.A. §1501 et seq.
legislative intent controls--864, 1746
Storage Tank and Spill Prevention Act, 35 P.S. §6021.101 et seq.
civil penalties--864
distribution to unregistered tanks--864
interim requirements and discontinued use--432
Storm Water Management Act, 32 P.S. §680.1 et seq.--503
Subsidence Act, 52 P.S. §3201 et seq.--425
Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq.
bonds '

forfeiture--1265

xix



civil penalties
prepayment requirement--1390 |
definitions
surface mining--208
“enforcement orders--598, 1849
failure to comply with an order of DER--1265
health and safety
abatement of nuisances--1651
affecting water supply--1028
licenses and withholding or denial of permits and licenses
refusal of DER to issue, renew, or amend
unlawful conduct by person, partnership, association, etc.--1265
mining permits
content of permit application
consent of landowner to entry--271
off-site discharges--232, 1651
regulations
25 Pa. Code Chapter 86: Surface and Underground Coal Mining: General
Subchapter A: General Provisions--1, 208
Subchapter B: Permits--232, 271
Subchapter H: Enforcement and Inspection--598, 1651
25 Pa. Code Chapter 873 Surface Mining of Coal
| Subchapter A: General Provisions--208
United States Constitution
Commerce Clause--314
double jeopardy--1651
Due Process Clause--357, 884

XX



equal protection--357
federal v. state authority--1761
seif-incrimination--1113, 1651

takings--1014, 1290

xxi



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREEFIVE
- HARRISBURG, PA 171010105 : ’ M. DIANE SMITH
717.787-3483 SECRETARY TO THE 80
TELECCPIER 717-783.4738

SOUTH FAYETTE TOWNSHIP , ‘
EHB Docket No. 89-044-MJ

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES :
and MOHAWK MINING COMPANY, Permittee : Issued: September 25, 1992

ADJUDIC A'T I ON
By Joseph N. Mack, Member '

Synopsis
In this appeal of the issuance of a deep mining permit to Mohawk

Mining Company, the appellant Township has not met its burden of proving that
the Department abused its discretion in issuing the permit. The permittee’s
witnesses, employees of the Department, provided credible, convincing
testimony addressing each of the objections raised by the Township in its
appeal.

A1l matters not preserved by the Township in its post-hearing brjef
are deemed to have been waived.

_ PROCEDURAL HISTORY

"This matter originated when the Township of South Fayette ("the
Township") filed a Notice of Appeal from the granting of Mining Activity
Permit No. 02881301 by the Commonwealth of Pennsylvania, Department of
Environmental Resources, ("the Department") to Mohawk Mining. Company ("Mohawk

Mining") on January 26, 1989. Notice was received by the Township on January



30, 1989 and the appeal was timely ff]ed on February 27, 1989. The Township
on behalf of itself and its residents objected to the grant of the permit on
the basis that the propbsed deep mining actiVitiés were contrary to the
qunship’s zoning ordinance and would have a deleterious effect on the area in
which they were to be conducted, particularly with regard to springs and deep
wells. The appeal expressed concern about traffic safety; dust, dirt, and
noise-created by the operation; and the safety and stabi]ify of‘thefhdul rdad
due to mine subsidence. The appeal also challenged the extent and method of
coal removal. In addition, the Township objected that the area to be mined is
close to property being developed for quality housing, and contended that the
proposed location of the mining activity\woulduhave an adverse effect on
property values generally in South Fayette. Furthermore, the Township.
believed that the area sought to be mined was presently subject to po]]uted”
water and that there had been no provision made for the disposition of the
water. Finally, the Township alleged that blasting from the mining operation |
would have an adverse effect on the residents in the area, and that the area
‘to be mined was in close proximity to the Township’s public schools.

On March 13, 1991 Mohawk Mining fi]ed a motion to dismiss and/or to
1imit issues. The motion was denied by Board Member Terrance J. Fitzpatrick
on March 15, 1991 on the basis of untimeliness, in that the matter was
scheduled for hearing on April 4 and 5, 1991 and there would not be adequate
time for a response and a ruling on the motion.

Following a change in the dates scheduled for hearing, Mohawk Mining,
on April 25, 1991, fi1ed a motion for keconsideration of .its motion tq dismiss
and/or to limit issues. Board Member Fitzpatrick issued an Opinion and Order
on June 6, 1991 in which, after granting reconsideration, he denied the motion

to dismiss, holding that the Township’s allegations of harm to its residents



were sufficiently specific to establish its standing to bring the appea]?
However, the Opinion granted Mohawk Mining’s motion to limit issues, in part.
Specifically, the Opinion narrowed the issues on appeal by holding that the
Township’s allegations regarding compiiance with the Townshib’s zohing
ordinance, decreased property values, and traffic safety were matters which
were beyond the scope of the appeal, and thus, precluded the introduction of
evidence.on those issues at the hearing.

On June 7, 1991 this case was transferred to Board Member Joseph N.
Mack for primary handling. A hearing was held on June 24 and 25, 1991 in the
Pittsburgh State Office Bui]dihg. At the close of the Township’s case, Mohawk
Mining moved for dismissal for failure of the Township to make a prima facie
“case. Because dismissal of an action requires a rd]ing by the entire Board,
Mohawk Mining went forward with the presentation of its case, and then moved
for a directed verdict.l |

Mohawk Mining and the Township filed post-hearing briefs on September
23, 1991, and Mohawk Mining also-filed a reply brief on October 7, 1991. No
briefs were filed in this matter by the'Department.

The record consists of five exhibits, two introduced by the Township,
two introduced by Mohawk Mining, and one joint exhibit, as well as a
transcript of 118 pages. After a full and compliete review of this record we
make the following findings of fact: |

FINDINGS OF FACT
1. The Appellant herein is the Township of South Fayette in

1 Because we are dismissing the Township’s appeal by this adjudication, we
need not address Mohawk Mining’s motions for dismissal and a directed verdict,
and they are denied herein as moot.



Allegheny County, with a postal address of Drawer 515, Morgan,-PAv15064;2‘~u
(NOA)?2

2. The Permittee is Mohawk Mining Company, with a mailing:address of
P. 0. Box 444, Cuddy, PA 15301. (NOA) ‘

3. The Department of Environmental Resources is the agency
designated to enforce the requirements of the Bituminous Mine~SubSidenCe and
Land Conservation Act ("Mine Subsidence Act"), Act of April 27, 1966, P.L. 31,
as amended, 52 P.S. §1406.1 et seq., and the regulations promulgated-
thereunder.

4. Mohawk Mining was‘issued Mining Activity Permit No. 02881301 by
the Department on or about January 25, 1989, authorizing operation of a deep
- mine in South Fayette Township, Allegheny County. (NOA)

5. The entire Township is serviced by a community sewage facility
except for a small area near the site of the mining permit. (TR. 24) |

6. The haul road for the mine has been in use for a number of years
and has suppdrted truck traffic during that time. (TR. 24, 25)

7. No wildlife studies have been done in the area; the only
obserVation of wildlife has been to casual observers and hunters in the area.
(TR. 26, 63)

8. Susan Volle, a resident of the Township in the area of the mining
permit site, is serviced by the Township’s public water system and was not
aware of any neighbors who relied on wells or spring water. (TR. 28, 29, 32,

33)

2 "NOA" when used herein is Notice of Appeal and "TR. " refers to a
page in the transcript of the hearing.



9. No studies were prepared by the Township or by anyone on béﬁa]f
of the Township regarding possible effects of the proposed mining operation.
(TR. 52)

10. The mining proposed by the permit application is roam and pillar
mining. (TR. 65, 66) |

i 11. A review of the hydrogeology of the area indicates that the
mining will not provide any additional deleterious efféct on ground water or
surface water in the general area of the mine. (TR. 76)

12. Based upon the soils of the area and the method of construction
of the haul rdad, there appeafs to be no problem or danger with the haul road
which will be caused by mining. (TR. 77-78) |

'13. The drillings which were submitted as part of the application
indicate that the entire mine is‘not flooded but that there is some water in
the old, existing workings. (TR. 84, 85, 86, 87) |

14. The threat of poliution from septic pfob]ems on the surface is
minimal at best. (TR. 89, 90)

15. The application and the permit.specify that a support area
consisting of at least 50 percent oF the coal must be maintained within the
designated support areas as support for all the dwe]]fngs and sewage systems
above the mining area. (TR. 95)

16. The application also provided for subsidence control, that is
maintaining at least 50 percent of the coal in place under Township Road
Number 978 which will provide additional support for all dwellings and the
area near the dwellings and the septic systems. (TR. 95, 96)

DISCUSSION
We first address the question of‘who carries the burden of proof in

this matter. Section 21.101(c)(3) of the Board’s rules reads as follows:



(c) A party appealing an action of the
Department shall have the burden of proof and
burden of proceeding in the following cases

uniess otherwise ordered by the Board:
*dede

(3) When a party who is not the applicant or
holder of ‘a license or permit from the Department
protests its issuance or continuation.

25 Pa. Code §21.101(c)(3).
Thus, the burden of proof 1ies with the wanship to demonstrate by a
preponderance of the evidence that it was an ébuse of discretion foﬁ‘the

- Department to have issued the permit in question to Mohawk Mining. 3ames

Hanslovan et al. v. DER, EHB Docket No. 90-076-MR (Adjudication issued August
12, 1992); Snyder Township Residents for Adequate Water Sdgg]ies v. DER, 1988
EHB 1202. The arguments made by the Township in its post-hearing brief
concern the'following matters: the instability of the land where the haul
road 15 insta]]ed, the potential for a deleterious effect Upon.wildlife in tﬁe
area, the cbncern that mine dfainage from the mine will pollute the stream
knowh as Dolphin Run, and the concern of residents that subsidence will
adversely affect their septic systems and, therefore, pollute the water being
discharged from the mine. A1}l other matters which were not barred by Board
Member Fitzpatrick’s Opinion and Order of June 6, 1991 are deemed to be
waived. Ladre] Ridge Coal, Inc. v. DER, 1990 EHB 486. (Any issues not
preserved by a party in its post-hearing brief are waived.) |

In support of its case the Township presented the testimony of three
fact witnesses. It presented no expert testimony. The Township initially
called a toﬁnship commissioner who indicated that the éommissioners were
opposed to the grant of the mining permit. The commissioner testified that
there had been deer, wild turkey and otherksma11 game in the Dolphin Run area

but that since the establishment of the road he had not seen any wild game.



Finally, he stated that the public road was sinking but could not re]atéithat
to the permit in any way, there having been no mining done at the time of the
hearing. The Township also called the township manager who testified that the
soil on the haul road was built on unstable ground based upon his }eading of
the soil survey of Allegheny County.

A township resident testified that she was concerned about water from
the mine polluting Dolphin Run. She further testified that mining would cause
her septic system to subside and that the septic system, if broken, would pour
polluted sewer water into the groundwater and ultimately into the mine and
Dolphin Run.

| Three other townshfp residents were_identified and said that if they
were permitted to testify their testimony would be exactly the same as the one
township resident herein referred to.

This constitutes all of the case of the Township which, as has been
indicated, was limited to instability of the haul road, the deleterious effect
of the development upon wildlife in the area, the concerns about mine drainage
and the pollution of Dolphin Run and the question of whether or not there
would be subsidence which would adversely affect homeowners.

Mohawk Mining called two witnesses, a hydrogeologist and a mining
engineer, both of whom were employees of the Department. Based upon the
hydrogeologist’s review, he determined that the haul road for the mine would
cause no problem or danger, based upon the soils that he had observed and the
method of construction. (F.F. 12) He further determined that the threat of
pollution from septic problems on the surface was minimal at best. (F.F. 14)
Finally, a revjew of the hydrogeology of the area indicated that the mining
woulid not provide any additional deleterious effect on the surface water or

groundwater in the permit area. (F.F. 11)



Both the application for the deep mine permit and the permit it§e1f 
specified that a support area consisting of at least 50 percent of the -coal be
maintained within the pre-designated support areas as support for all the
dwellings and the sewage systems above the mining area. (F.F. 15) The
Department’s mining engineer, called as a witness by Mohawk Mining, determined
that the plan provided adequate support and subsidence control. (F.F. 15,16)

The witnesses presented by the permittee, Mohawk Mining, were experts
in their fields, who provided credible and convincing testimony addressing
each of the objections raised by the Township in its appeal.

Based on the record before us, we find that the Township has failed
to meet its burden of proving that DER committed an error of law or abused its
discretion in issuing the mining activity:permit‘to Mohawk Mining. Further,
Mohawk Mining and the Department witnesses called by Mohawk Mining
demonstrated by a preponderance of the evidence fhat the permit application
met the criteria set forth in 25 Pa. Code §86.37 and that the permit was
properly issued.

CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction over the parties
and subject matter of this appeal. |

2. The appellant, South Fayette Township, has the burden of proving
that the Department abused its discretion or committed an errof of law in
issuing the permit in question. 25 Pa. Code §21.101(c)(3).

- 3. The Department properly issued the permit pursuant to its
authority under the Mine Subsidence Act, 52 P.S. §1406.1 et seq., and 25 Pa.

Code §86.37-86.42.



ORDER
AND NOW, this 25th day of September, 1992, it is hereby ordered” that

the appeal of South Fayette Township at Docket No. 89-044-MJ is dismissed. It
is further ordered that the motion for dismissal and motion for a directed
verdict made by Mohawk Mining at the hearing of this matter are héreby denied

as being moot.

ENVIRONMENTAL HEARING BOARD

MAXINE JOELFLINéw 3 .@;

Administrative Law Judge
Chairman

Ptz d . s
ROBERT D. MYERS
Administrative Law Judge

Member
rﬂ¢6¢&2277‘27
_M
D S. EHMANN _
Administrative Law Judge
Member _

Administrative Law Judge
Member

DATED: September 25, 1992

cc: DER, Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Katherine S. Dunlop, Esg.
Western Region
For Appeliant:
-Timothy P. O’Reilly, Esq.
Pittsburgh, PA
For Permittee:
Kathleen S.- McAllister, Esq.
JONES, GREGG, CREEHAN & GERACE
Pittsburgh, PA
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MARY A. SENNETT
v. :  EHB Docket No. 91-486-MR

YCOMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 7, 1993
and MILLERSVILLE BOROUGH, Permittee

OPINION AND ORDER
SUR
MOTION TO DISMISS APPEAL
AND/OR TO LIMIT ISSUES

Robert D. Myers, Member

Synopsis

Where the facts alleged in a motion cha]]énging standing are
traversed by the Appellant, action on the motion is deferred to the hearing on
the merits where the Appellant will be required to prove standing. Since
standing is a jurisdictional matter, it can be raised at any time.

OPINION

This proceeding began on November 13, 1991 when Mary A. Sennett,
Appellant, filed a Notice of Appeal from the issuance by the Department df
Environmental Resources (DER) on October 11, 1991 of Permit No. 603270 to
Millersville Borough, Lancaster County (Permittee), for the agricultural
utilization of sewage sludge on the Barley farm in East Hopewell Township,
York County, pursuant to provision of the Solid Waste Management Act (SWMA),
Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et sed{

10



On May 11, 1992 Permittee filed a Motion to Dismiss Appeal for
Appellant’s Lack of Standing and/or to Limit Issues, to which Appellant filed
a Reply on June 1, 1992. Since this is a third-party appeal from a permit
jssuance, DER (in accordance with its policy) has not taken an active role and
has not indicated its agreement or disagreement with the Motion.

The Motion challenges Appellant’s standing to bring the appeal,
alleging that she Tives more than a mile from the site on a property that is
not downgradient from the site and which,:in fact, is in a different
watershed. Accordingly, Permittee claims, Appellant has no direct, immediate
and substantial interest that is affected by the Permit. The appeal should be
dismissed or, in the alternative, certain issues should be stricken.

In her Reply, Appellant first claims that the Motion is not timely,
that Permittee waived the standing issue by not raising it in its pre-hearing
memorandum. Appe]]ant then denies lack of standing, alleging that she Tives
less than a mile from the nearest sludge field, that her residence and pond
are at a lower elevation than some of the sludge fields, and that she and her
family fish and engage in other recreation in the watershed affected by the
sludge utilization. In addition, she alleges experiencing odors at her
residence, at the homes of neighbors adjoining the site and on the public
roads crossing the site. | |

Obvious]y,~there are factual disputes. here that can’t be resolved
without a hearing. We see no reason to have a separate hearing on the Motion
but, instead, will incorporate it into the hearing on the merits. Since
standing is a jurisdictional matter, it can be raised at any time: Del-AWARE
Unlimited, Inc. v. DER et al, 1990 EHB 759, affirmed in an unreported opinion
of Commonwealth Court, dated April 22, 1992, at Nos. 1709 and 1819 C.D. 1990.

Appellant has the burden of proof on this issue. She will have to demonstrate

11



at the hearing that she has the interest necessary to confer standing and that

the interest extends to each of the issues she raises.

ORDER

AND NOW, this 7th day of Januafy, 1993, it is ordered as follows:

1. Action on Permittee's Motion is deferred until the hearing on

the merits.

2. The appeal shall be placed on the list of cases ready to be

scheduled for hearing.

DATED: January 7, 1993

cc:

sb

Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA

For the Commonwealth, DER:

Nels J. Taber, Esq.
Central Region

For the Appellant:

Dann Johns, Esq.
Shrewsbury, PA

For the Permittee:

Peter H. Schannauer, Esgq.
APPEL & YOST

Lancaster, PA
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THE BABCOCK & WILCOX COMPANY
v. " :  EHB Docket No. 91-556-MR
COMMONWEALTH OF PENNSYLVANIA, ;‘
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 8, 1993
and KOPPEL STEEL CORPORATION, Intervenor :
OPINION AND ORDER SUR

MOTION TO DISMISS FOR LACK OF JURISDICTION

By Robert D. Myers, Member

Synopsis

The Board denies DER's Motion to Dismiss for Lack of Jurisdiction.
In reaching this result, the Board holds that DER's refusal to modify a NPDES
permit to delete outfalls at féci]ities which the permittee has sold to
others, who continue to discharge through them without permits of their own,
is appealable because it requires the pekmittee to remain liable for
discharges over which it no Tonger has legal control. DER's decision also is
final on the issue despite the representation that the outfalls will be
deleted after new permits are issued to the purchasers. Finally, the Board
holds that entertaining the appeal will not amount to interference with DER's

prosecutorial discretion.
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OPINI d N

On December 23, 1991 the Babcock & Wilcox Company (B & W) filed a
Notice of Appeal seeking review of a November 21, 1991 letter from the
Department of Environmental Resources (DER) Responding to B & W's request to
| delete certain outfalls from its NPDES Permit PA 0003239. On April 20, 1992
DER filed a Motion to Dismiss for Lack of Jurisdiction to which B & W filed a
response on May 11, 1992. Koppel Steel Corporation was permitted to intervene
by a Board Order dated May 12, 1992 but filed no response with respect to
DER's Motion.

In its Motion DER contends’ that the Board has no jurisdiction to
“ entertain B & W's appeal (1) beﬁause DER has not taken final action or made
~an adjudication and (2) because DER's exercise of prosecutorial discretion is
not subject to judicial review.

The facts, as we have gathered them, appear to be as follows:
DER issued NPDES Permit PA 0003239 to B & W on September 29, 1989. This Permit
included the authorization for B & W to discharge industrial waste from 10
different outfalls at 3 separate facilities located in Beaver County -
wastewater treatment plants in Beaver Falls, wastewater treatment plants in
Koppel and a specialty metals facility in Big Beaver Borough. Subsequently,
on September 25, 1990 B & W sold and conveyed 2 of these facilities - the
nastewater treatment plants in Beaver Falis (4 outfalls) to P.M.A.C., Ltd. and
the wastewater treatment plants in Koppel to P.M.A.C., Ltd. (2 outfalls) and
:0 Koppe1 Steel Corporation (2 outfalls). Apparently, the latter corporation |
s part of NS Group, Inc. which has now becomebthe owner of all the facilities
t Koppel. B & W retains ownership of only the specialty metals facility in

ig Beaver Borough (2 outfalls).
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According to B & W , it notified DER (pursuant to terms of the
Permit) prior to the sale of these facilities. About a year later, on October
3, 1991 B & W requested DER to modify the Permit in order to delete all of the
outfalls except the 2 in Big Beaver Borough. On November 21, 1991 DER
responded to the request stating, in part the following:

At this time, it is not possible to break up this
Permit or transfer any of these outfalls to the
new owners of the properties in question.

A meeting was held in our offices with all
concerned parties on November 13, 1991, in which
you participated. ATl permitting issues were
discussed in detail. It was concluded that
P.M.A.C. Ltd. and NS Group(Koppel Steel
Corporation) must receive individual NPDES
Permits for those outfalls which they own before
we can delete those outfalls from your permit.

According to DER's Motion, NS Group Inc. had submitted a NPDES
permit application for the facilities in Koppel on February 27, 1991. The
application was found incomplete by DER and returned on February 26, 1992. On
February 27, 1992 P.M.A.C., Ltd. filed applications for NPDES permits for the
facilities in Beaver Falls. During all of the time subsequent to the sale,
the purchasers apparently have been opefating the facilities and discharging
through the outfalls. Koppel Steel Corporation alleges in its Petition to
Intervene that, if DER deletes the outfalls in Koppel from B & W's Permit
before issuing a new permit to Koppel Steel Corporation, it will have to cease
operations and lay off 440 employees.

DER's primary argument is that the November_21, 1991 Tetter does not
constitute a final appealable "action" by DER. In this connection, DER
contends that its refusal to delete the outfalls at this time makes no change

in B & W's duties or obligations. Moreover, since DER's 1ettér merely states

what needs to occur before the outfalls can be deleted, it is not a final
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decision on fhe matter. That would be made, we presume, only after individual
‘NPDES permits are obtained by the purchasers.

Whether DER's refusal to modify a permit is appealable depends on the
surrounding circumstances. We have held that it is appealable in some.cases:
Springettsbury Township Sewer Authority v. DER, 1985 EHB 492; Consol
Pennsylvania Coal Company v. DER, 1988 EHB 448; and not appealable in others:
Wesiinghouse Electric Corporation v. DER; 1990 EHB 515. The determining
fnquiry is whether the decision affects the ﬁpersonal or property rights,
privileges, immunities, duties, Tiabilities or obligations" of the Appellant
(25 Pa. Code §21.2 (a), definition;of "action”). DER claims that its decision
(as reflected in the Novembef 21, 1991 1etter) does none of thése things.

| A permittee, whether under a NPDES permit or other permit 1ssued*by
DER, acceptsia broad range of statutory and regulatory duties and secures
their performance by fhe posting of bonds. By undertaking these duties, the
permittee risks the 1055 of the bond; but also risks financial resources |
réquired to pay civil penalties and future eligibility as a permittee, if
violations occur. DER’s NPDES permit issuance process is sensifive to these
factors by réduiring‘the applicant to demonstrate (1) that it has the legal
power to control the discharges and to perform theknumerous monitoring and
reporting requirements, and (2) that it can be trusted to faithfully do it.

When a permittee loses the Tegal power to control the discharges énd
fulfill the other duties, regardless of how it happens, a serious problem
ériées with potentially disastrous impact on the environment. If the
~discharges ceése, the problem may resolve itself easily, but if they continue,
as they do here, through the operations of unpermitted entities, the carefully
drawn Tine of responsibility begins to blur. It is for this reason (as well

as others) that DER prohibits the transfer of permits without its approval.
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B & W, by the sale of some of its facilities, could not force DER to accept
the purchasers as the new dischargers without DER’S consent; and DER was fully -
justified in requiring the purchasers to apply for and obtain their own
individual permits for these outfalls.

The difficulty stems from DER's apparent acquiescence in the
purchasers’ continuing to use the outfalls for their discharges while the
permit applications are pending, and DER’'s concomitant refusal to delete the
outfalls from B & W's Permit. We can only conclude that these are related
decisions because, if B & W's Permit were modified before new permits are
issued, the purchasers would no Tonger be able to discharge and, as Koppel
Steel Corporation avers, would have to cease operating.

We appreciate fhe importance of uninterrupted industrial operations
and the jobs that go with them, but we also appreciate the dilemma created for
B & W-remaining liable for a multitude of duties with respect to discharges it
Tonger has the legal power to control. The fact that the dilemma had its
genesis in B & W’'s voluntary decision to sell the facilities is not relevant;
it existé solely because of DER’'s refusal to strike the outfalls from the
Permit. B & W's duties and obligations are the same now as they were before
the sale, but its loss of legal control over the discharges places these
responsibilities in an whole new context. DER’s decision has a direct and
potentially destructive effect on B & W's “personal or property rights,
privileges, immunities, duties, liabilities or obligations.”

The decision also is "final” in the sense necessary for appeal to
this Board. If, as DER maintains, B & W must wait until new permits are
issued to the purchasers, the issue will become moot because, at that point,
DER will issue a pérmit modification. If B & W has no recourse in the

interim, the dilemma could continue as long as DER wants it to. It has
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continued already for two years. While DER may truly intend to modify the
Permit at some future time, its refusal to do so only after new permits are.
issued to the purchasers is a final, appealable action.

DER's argument that by allowing the appeal we are'interfering_with
its prosecutorial discretion is convoluted. According to the argument, if we
ultimately resolve the appeal in B & W's favor, .we will be asking DER to allow
unpermitted discharges to be made in violation of the law. Whether or not to
allow such dischanges, the argument proceeds, is a matter solely of DER's
discretion and cannot be adjudicated before this Board.

We have studiously refrained from interfering with DER’s
prosecutorial discretion: Ralph Edney v. DER, 1989 EHB 1356; Gabriel v. DER,
1990 EHB 526,'but fail to see how this precedent could be violated here. ‘If
we ultimately decide in B & W's favor, we will order DER to delete the
outfalls from B & W's Permit. If new permits have not been issued to the
purchasers by then, no permits will exist authorizing discharges from these
outfalls. If the discharges continue, DER will have to decide what (if
anything) t6 do about it. That decision involves the exercise of
prosecutorial discretion and will be made solely by DER and without any
interference from this Board. The fact that our decision in this appeal may
set in motion a chain of events that may require DER to exercise that
discretion does not deprive us of jurisdiction. If it did, we would have no

Jjurisdiction at all, because all of our decisions can lead to that result.
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ORDER

AND NOW, this 8th day of January, 1993, it is ordered that DER's

Motion to Dismiss for Lack of Jurisdiction is denied.

ENVIRONMENTAL HEARING BOARD

RT D. MYERS
Administrative Law Judge
Member

DATED: January 8, 1993

cc; For the Commonwealth:
Charney Regenstein, Esq.
Western Region
For the Appellant:
Robert W. Thomson, Esq.
MEYER, DARRAGH, BUCKLER,
BEBENEK & ECK
Pittsburgh, PA
For the Intervenor:
Ronald L. Kuis, Esq.
KIRKPATRICK & LOCKHART
Pittsburgh, PA

jep

19



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER 717-783-4738 ’

GRAND CENTRAL SANITARY LANDFILL, INC. :

EHB Docket No. 92-481-E

V.
COMMONWEALTH OF PENNSYLVANIA | :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: January 12, 1993

OPINION AND ORDER SUR
MOTION TO DISMISS

By: Richard S. Ehmanh, Member
Synopsis

The Board dismisses an appeal from an action of the Department of
Environmental Resources (DER) as untimely where the appeal was not filed
within the thirty day period following DER’s action but rather was filed
following DER’s subsequent reiteration of its action.
| | OPINION

Appellant Grand Central Sanitary Landfill, Inc. (Grand Central) began
this appeal on October 22, 1992, when it requested this Board to review a
letter from DER to Grand Central dated September 22,'1992, concerning Gfand
Central’s August 27, 1992, request for clarification of DER’s policy
regarding use of waste tires at Grand Central’s landfill. |

On November 18, 1992, DER filed a Motion to Dismiss Grand Central’s
appeal and an accompanying memorandum of law. Grand Central has filed a

response in opposition to DER’s motion and a supporting memorandum of Taw. In
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reviewing DER’s motion we must view it in the 1ight most favorable to the

non-moving party, i;e., Grand Central. West Chillisquaque Township v. DER,
1989 EHB 392.

DER’s September 22, 1992 letter is a response to a previous letter
dated August 27, 1992 from Jan'C. Hutwelker of American Resource Consultants,
Inc. on behalf of Grand Central to DER regarding Grand Central’s use of waste
tires. DER’s September 22, 1992 letter reads>in pertinent part:

The Department’s letter to Grand Central dated August 4,
1992 indicates that the policy on the use of waste tires
does apply to the Grand Central Landfill. The waste tires
are approved as select fill which the Department has
allowed to be used in the first eight foot layer of select
waste on top of the protective cover material. The
approval to utilize waste tires as select fill was outlined
in the Department’s April 18, 1991 letter to Grand Central.

In addition, the Department’s policy on the "storage of
waste tires" has also been noted to apply to Grand Central
on numerous occasions. The Department’s letter dated .
October 9, 1991 to Mr. Nolan Perin indicated that "any -
additional tires brought onto the site should be stored in
conformance with the Department’s tire storage guidelines,"
‘Note that this waste tire storage directive was applied to
Grand Central well in advance of the partial #2
construction certification approva]s dated January 3, 1992
and April 7, 1992.

In summary, the Department’s continued position is that

both the tire storage policy and the tire landfilling

policy apply to Grand Central. Therefore, it is important

to note that non-conformance with the above policy

guidelines will result in appropriate enforcement actions,

effective with the date of receipt of this letter.
(Exhibit A to DER’s Motion)

In its motion, DER contends its September 22, 1992 letter is a
reiteration of DER’s August 4, 1992 and October 9, 1991 letters regarding the
application of DER’s tire use and storage policy to Grand Central and, as
such, is not appealable; instead, it was DER’s August 4, 1992 letter which

Grand antra] should have appealed.
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Grand Central responds by arguing DER’s August 4, 1992 letter was not
a final appealable action because it did not direct compliance with any .
1egis]ative act nor did it impose any liability on Grand Central. It further
claims that it wrote its August 27, 1992 letter to DER to request
clarification of whether DER’s August 4, 1992 letter meant that DER’s tire use
policy was a modification of Grand Central’s permit and required Grand
Central’s compliance therewith. Grand Central also asserts that DER’s August
4 letter was not appealable because it lacked a statement that it was a DER
action appealable to this Board. Additionally, Grand Central points to the
language in DER’s letter regarding future enforcement action and urges this
language shows DER was, for the first time, notifying Grand Central that it
was obligated to comply with DER’s policy.

As we have previously explained, DER actions are‘appealab1e only if
they are "adjudications" within the meaning of the Administrative Agency Law,
2 Pa.C.S. §101, or "actions" as defined at 25 Pa. Code §21.2(a)(1l). In order

to fall within either of these categories, DER’s Tetter must have some impact

"~ on Grand Central’s rights and duties. Lehigh Township, Wayne County v. DER,

EHB Docket No. 91-090-W (Opinion issued May 22, 1992).

DER’; motion points out that ih DER’s April 18, 1991 letter to Grand
Centra1‘(which is referenced in DER’s Sehtember 22, 1992 letter) DER stated
that Grand Central could use whole tiresﬁas part of its first eight foot 1ift
of select waste. (Exhibit B to DER’s Mofion) DER’s October 9, 1991 Tetter to
Grand Central (also referenced in DER’s September 22, 1992 letter) stated that
Grand Central should take certain actions with regard to the waste tires
stored at its landfill in order to comply with DER’s guidelines. (See Exhibit
C to DER's‘Motion and Exhibit D to DER’s Motion, "Interim Policy for the
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Storage of Waste Tires... .") In~its August 4, 1992 letter, DER explains that
it has finalized its new policy and procedures for the use of waste whole
tires and tire derived material in the construction of municipal waste
Tandfills and is enclosing a copy of that policy. DER’s August 4 letter
continues:

Based on the current practice of including a 6’ to 8’ layer

of whole waste tires as part of your first 8’ of select

ga?%e..., the new policy affects your landfill facility as
ollows:

1. A1l whole tires that are placed on top of your
protective cover material are considered select fill and
therefore are subject to the $2.00/ton recycling fee.

2. The'placemént of whole tires on top of the
protective cover cannot occur on slopes greater than 10%.

3. To prevent the whole tires from experiencing
floating, a geotextile fabric over the top of the tires
(or other approved alternative method) must be utilized.

The new guidelines become effective immediately. Based on
the current construction features at your facility, and
conformance with the above requirements, the placement of
whole waste tires on the remaining portion of cell #2 must
be discontinued. The placement of waste tires can resume
on the floor area of the next constructed increment (i.e.,
cell #3). :

If you choose to utilize an alternative method in 1ieu of

placing a geotextile layer on top of the tires, you should

submit the details of the alternative method for prior

Departmental approval. Concerning the $2.00/ton recycling

fee reporting requirements, you should include the tire

tonnage as a separate line item on your quarterly and

annual operating reports.

DER’s August 4, 1992 Tetter obviously altered Grand Central’s rights
and duties and, thus, was an appealable action. The August 4 Tetter mandates
certain future conduct on the part of Grand Central, i.e., it must immediately
discontinue its placement of whole waste tires on cell #2 at its landfill.

While it would have been appropriate for DER to cite a statute, regu]ation, or
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policy supporting its directive to Grand Central, its failure to cite to
statute in the August 4, 1992 letter does not make that Tetter any less of a
modification of Grand Central’s permit. Nor is the lack of specific language
in DER’s August 4 letter determinative of the appealability of that- letter, as
DER has no duty to announce it has made a final and appealable decision. DER
v. Derry Township, 10 Pa. Cmwlth. 619, 314 A.2d 868 (1973); Conshohocken
Borough Authority v. DER, EHB Docket No. 91-276-MR (Opinion issuéd May 8,
1992); Borough of Lewistown v. DER, 1985 EHB 903. Pursuant to 25 Pa. Code
§21.52(a), our Jjurisdiction does not attach to an appeal unless the appeal is
filed within thirty days after a party appellant receives written notice of
DER’s action. Rostosky v. Commonwealth, DER, 26 Pa. Cmwlth. 478, 364 A.2d 761
(1976). If Grand Central was uncertain és to whether DER’s_August 4 letter
was a permit modification, it should havé filed a "protective appeal" with the
Board within thirty days of its receipt of the Auguét 4 letter setting forth
DER’s action. As an appellant, Grand Central could not wait to file its
appeal until after it learned the basis for DER’s action. Quaker State 0il
Refining Corg..v. DER, 1986 EHB 245, affirmed, 108 Pa. Cmwith. 610, 530 A.2d
942 (1987); ’

"DER’s September 22 letter reiterates that DER’s policies regarding
tire use apply to Grand Central. The fact that this letter goes on to inform
Grand Centfa] that non-compliance with DER’s policy after DER’s September 22
letter will result in DER taking enforcement action does not change the
appealability of DER’s August 4 letter or maké DER’s September 22 letter
appea]ab]e% but merely warns Grand Central that DER will take prosecution
action after this September 22 Tetter. As no appeals from any prosecution

action taken by DER following the September letter have been filed with us as
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yet, we need not now determine whether DER has waived its right to prosecute
Grand Central for any violations occurring prior to DER’s September 22 letter.
If and when any such appeals from such DER prbsecution actions are before us,
we will then address the issue of the existence of violations and any DER
waiver by this language in it<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>