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FOREWORD

This volume contains all of the adjudications and bpinions issued
by the Environmental Hearing Board during the calendar year 2006.

The Environmental Hearing Board was originally created as a
departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by thé Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929, P.L. 177.
The Board was empowered “to hold hearings and. issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of thé Board to an
independent, quasi-judicial agency, and expanded the size of the Board
from three to five Members, the jurisdiction of the Board remains

unchanged. -
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ENERGY RESOURCES, INC.
V. : EHB Docket No. 2005-054-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: January 9, 2006

OPINION AND ORDER ON
MOTION TO DISMISS

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

The Department’s motion to dismiss, treated as a motion for summary judgment,
is granted. Although the Department’s letter to a permif applicant appears to indicate
that the permit will be denied if the bond requested by the Department is not submitted,
a further review of the permitting process reveals that the bond calculation is not final at
this stage and may still be revised. Therefore, we find that the Department’s letter to
the permit applicant was not an appealable action.

OPINION
This matter involves a permit renewal application for Energy Resources, Inc.

(“Energy Resources”) coal refuse disposal area No. 1. Energy Resources filed an



appeal of the Pennsylvania Department of Environmental Protection’s (“Department”)
bond request letter that requested that Energy Resources submit additional reelamation
bond. A motion to dismiss the appeal was filed by the Department on May 23, 2005
and Energy Resources filed an answer. After a review of all papers, we find that the
motion should be granted.

The background of this matter is as follows. On February 17, 2005, the
Deparﬁnent notified Energy Resources that it had completed its technical review of the
permit renewal application for the .Refuse Disposal Area No. 1 and requested the
company to submit a reclamation bond in the amount of $335,063.00. Energy
Resources filed an appeal from the bond request.

In its motion to dismiss, the Department contended that the bond request is not a

final action and, therefore, not appealable to the Board. The Depertment argues that
 the bond request is simply one step in the permit review process and that if the
applicant fails to submit the bond as requested, the next step is for the Department to
issue a “Notice of Intent to Deny” letter which states that the Department intends to
deny the permit if the epplicant fails to submit the bond and provides the applicant with
an opportunity to meet and discuss the application and bond with representatives of the
Department. Only after the Notice of Intent to Deny is sent and the applicant has had
an opportunity to meet with Department personnel does the Department make what it
- considers to be its final decision on the application. If the Department’s decision is to

deny the permit, the Department then sends another letter stating that the Department



has completed its review of the application and has denied the permit. It is this letter
that the Department considers to be a final, appealable action. |
In response, Energy Resources points to the following language contained in the
bond request letter:
We have completed our technical review of your application
for the Refuse Disposal Area No. 1. Before a permit can be

issued you must provide the following:

An additional Mining and Reclamation Bond in the amount
of $335,063.00

I have enclosed the following materials to help you complete
the process: an instruction sheet, bond forms, a bond
submittal form and any other forms that may apply.

The completed bond submittal form and the completed bond
forms are to be submitted to the Division of Licensing and
Bonding by March 21, 2005. Failure to submit them by that
date will result in permit denial.

(Exhibit A to Response, emphasis added)

Energy Resources contends that the language of the letter is clear - the permit
renewal application will be denied if the bond is not submitted. Based on this language,
it argues that the letter is a final, appealable action.

According to the Department’s motion, which is supported by the affidavit of
Hydrologist John D. Kernic, following the receipt of a Notice of Intent to Deny letter,
an applicant has the opportunity to request an informal conference with Department

representatives where it can dispute the bond amount required by the Department. If

the Department agrees with the applicant’s position, it will then request the applicant to



submit a revised bond calculation worksheet reflecting tﬁe changes agreed to by the
Department. If the Department does not agree to g:hange the bond amount and the
applicant does not submit the bond in the amount originally determined by the
Department, the Department will then issue a permit denial letter which is a final
action. The Department, at this stage of the proceedings has not made a final
determination concerning the revised bond calculation.

The Board will dismiss an appeal only where there are clearly no material factual
disputes and the moving party is entitled to judgment as a matter of law. Cooley v.
DEP, 2004 EHB 554, 558. The motion must be reviewed in the light most favorable to
the non-moving party. Id.

We agree with Energy Resources that upon first glance, the language of the
Department’s February 10, 2005 letter appears to be a final action. However, based on
our holdings in Mon View Mining v. DEP, EHB Docket No. 2005-049-R (Opinion and
Order issued August 12, 2005) and Maple Creek Mining Inc. v. DEP, EHB Docket No.
2005-038-R (Opinion and Order issued December 22, 2005), it is, in fact, not a final
action. There are additional steps in the permitting process durihg which the bond
calculation may yet be revised. Once Energy Resources receives a Notice of Intent to
Deny letter, it has the right to request an informal conference with the Department to
discuss the amount of the bond and request revisions. Because the bond calculation is
not final at this stage and may be revised at an informal conference requested by

Energy Resources, we find that the matter is not yet final or appealable.
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COMMONWEALTH OF PENNSYLVANIA,:
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ORDER

AND NOW, this 9" day of January, 2006, the Department of

Environmental Protection’s motion to dismiss is granted and the appeal is dismissed.

ENVIRONMENTAL HEARING BOARD
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Administrative Law Judge
Chairman
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FRED W. LANG, JR., JOYCE E. SCHUPING,
DELORES HELQUIST and SHERRY L.
WISSMAN :

V. : EHB Docket No. 2003-145-R
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and MAPLE CREEK : :
MINING, INC., Permittee : Issued: January 12, 2006

ADJUDICATION

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

An appeal by Landowners whose pond was diminished by underground mining is
sustained in part and denied in part. We find there is insufficient basis:-:for ordering a third set of
repairs to the pond; nor have the Landowners established by a preponderance of the evidence that
a carbon filtration dechlorination system is needed at the pond. We do, however, agree with the
Department’s conclusion that the natural recharge to the pond has not been restored and,
therefore, the mine operator is liable for the increased cost of operating and maintaining the pond.
While we agree with the Department and mine operator with regard to the average amount of
water needed to be added to the pond annually, we agree with the ﬁandowners’ selection of
interest rate in calculating present value. The present value of the op'eration and maintenance.

costs ordered by the Department are, therefore, adjusted to $406,125.36. We further find that the



Department acted in a timely manner in finding a resolution to the water loss probiem, pursuant to
52 P.S. § 1406.5b (b) (2). Finally, the Landowners’ motion to reopen the record to introduce
evidence of water being added to the pond in 2005 is denied as being cumulative.

Background:

This matter involves the restoration of a pond (the Lang ﬁond) located on property owned
by Fred W. Lang, Jr. and his sisters, Joyce E. Schuping, Delores Helquist and Sherry L. Wissman
(the Landowners). The property consists of 51 acres located in. Nottingham Township,
Washington County, Pennsylvania. The Lang family built the pond on the property for
recreational use in 1967. Maple Creek Mining (Maple Creek) conducted longwall mining under a
portion of the pond in August 1999. In April 2001, Mr. Lang filed a claim of watef loss with thé

‘Department of Environmental Protection (Department). After investigation, the Department
concluded that the Lang pond had been damaged by subsidence resulting from Maple Creek’s
mining and that the subsidence had decreased the pond’s recharge.

By Administrative Order dated June 26, 2002, the Department ordered Maple Creek to
restore or replace the pond in accordance with Section 5.1 of the Bituminous Mine Subsidence
and Land Conservation Act (Mine Subsidence Act), Act of April 27, 1966, P.L. 31, as amended,
52 P.S. §§ 1406.1 — 1406.21, at § 1406.5a and 5b. Section 5.1 (a) requires that a mine operator
who affects a public or private_water supply as a result of underground mining operations must
restore or replace the affected supply with an alternate source that adequately serves the pre-
mining uses in quality and quantity. 52 P.S. § 1406.5a (a) (1).

Subsequently, on September 11, 2002, the Department and Maple C’reek negotiated the
terms of a Consent Order and Agreement requiring the completion of repairs to the pond and

continued augmentation of the pond, as well as continued hydrologic monitoring. The Consent



Order and Agreement also set forth the amount of civil penalty to be paid by Maple Creek.
Following the period of observation provided for in the Consent Order and Agreement, the
Department could not conclude that adequate recharge to the pond had been reestablished.
Therefore, the Department and Maple Creek negotiated the terms of a First Amendment to
Consent Order and Agreement, dated June 4, 2003, which provided for additional hydrologic
monitoring and required Maple Creek to provide to the Department a calculation of the increased
operating and maintenanée cost of maintaining the pond’s uses, including the cost of
supplemental water. The Landowners appealed the First Amendment to Consent Order and
Agreement at Docket No. 2003-145-R.

On March 17, 2004, the Department sent a letter to Maple Creek setting forth operation
and maintenance costs that the Department had determined Maple Creek was responsible for
paying to the Landowners for restoration of the pond. Both the Landowners and Maple Creek
appealed the Department’s determination of operation and maintenance costs at Docket Nos.
2004-090-R and 2004-093-R, respectively. All of the appeals were consolidated at the earlier
Docket No. of 2003-145-R.

The Environmental Hearing Board (Board) held a six-day trial commencing on March 1,
2005. Based on the evidence presented at the trial, the Board makes the following findings of
fact:

FINDINGS OF FACT
1. The Landowners are the owners of real property located on Sundust Road in Nottingham

Township, Washington County. (T. 8; Lang Ex. 1)!

1 «T, _» refers to a page in the transcript of this proceeding. Exhibits introduced by the
Landowners are identified as “Lang Ex. _”, exhibits introduced by the Department as “Comm.
Ex. " and exhibits introduced by Maple Creek as “Permittee Ex. __.”



2. None of the Landowners reside on the property; rather, it is used for recreational
purposes. (T.6, 8, 11)

3. The property was purchased by the Landowners’ father in 1967 and consists of
approximately 50 acres. (T. 9, 11)

4. There is a pond on the property (referred to as the Lang pond) that is approximately 2.3
acres in size. (T.11)

5. The recreational uses of the pond are fishing, boating, swimm‘ing and ice skating. (T. ,12)

6. Historically, the sources of water for the pond have been two tributaries and two springs.
(T. 14, 219) Additionally, the pond is fed byv precipitation and runoff. (T. 219)

7. Prior to mining, the combined flow to the pond from the two tributaries averaged 655
gallons per minute, and in the drier months was approximately 39.3 gallons per minute. (T. 220,
252-53) This is based on only six months of monitoring data. (T. 792-93)

8. The tributaries feeding the Lang pond are intermittent streams. (T. 806) Dry periods
were recorded in the summer months of 1998, prior to mining. (T. 809-10)

9. The size of the watershed for the pond is approximately 284 acres. (T. 265)

10. The pond has deéanted regularly from 1967 to 1999.2 (T. 15, 122-24, 134-35)

11. Mr. Lang has lived in Richmond, Virginia since 1990. From 1990 to 1995, he visited the
property every six to eight weeks and from 1995 to August 1999 approximately three times a year.
(T.7,17)

12. Maple Creek conducted underground mining in the area of the Lang pond in August 1999

and undermined a significant portion of the pond. (T. 94, 226)

2 “Decant” is defined as “1. to draw off without disturbing the sediment or the lower liquid layers
2. to pour from one vessel into another.” Webster’s Ninth New Collegiate Dictionary 329
(1989). In this proceeding, “decant” was simply used to discuss flow out of the pond.
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13. The post mining flow to the pond from the two tributaries is significantly lower than 655
gallons per minute, and during certain periods there has been little or no flow. (T.228-29, 248)

14. Mr. Lang first learned of water loss in the pond in the Spring of 2001, when he was told
by a neighbor that the pond had begun to go dry in the summer. (T. 21-22)

15. Mr. Lang filed a claim of subsidence damage with the Department in April 2001. (T.
558, 827; Lang Ex. 6)

16. There was water loss in the pond in July 2001, which Mr. Lang observed. (T.24)

17. Diminished flow or loss of flow to a pond can cause the pond to stagnate and starve the
aquatic life of oxygen. (T. 223)

18. After receiving Mr. Lang’s subsidence damage claim, the Department conducted an
investigation and released a Water Supply Investigation Report on November 14, 2001. (T. 26,
Lang Ex. 12) |

19. By letter dated November 27, 2001, the Department informed Maple Creek that its
investigation had determir.led that the water loss at the Lang pond was due to Maple Creek’s mining
in August 1999. (T. 25-26, 728; Comm. Ex. 11)

20. Maple Creek submitted to the Department a proposal for repairing the pond; the
Department reviewed and approved the proposal in one month. (T. 829)

21. The pond again went dry in the Summer of 2002. (T. 27)

22. In an administrative order issued on Jﬁne 26, 2002, the Department ordered Maple Creek
to conduct repair work on the pond; Maple Creek undertook repairs in the Spring and Summer of
2002, which required draining the pond, performing the repair work and then refilling the pond. (T.

29-38, 663-65, 689-90; Lang Ex. 13)
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23. The Department was not satisfied with the first set of repairs done by Maple Creek and
ordered them to be redone. (T. 664)

24. Bentonite, which is a manufactured clay, was used to repair the pond. When applied,
bentonite should be incorporated into the surrounding soil; if it is merely applied to the surface it can
wash away. (T. 234, 304)

25. The bentonite was properly applied during the second set of repairs conducted by Maple
Creek. (T. 667-68)

26. The Department and Maple Creek entered into a Consent Order and Agréement on
September 11, 2002 that required Maple Creek to reestablish the uses of the Lang pond by October
15,2002. (T. 40, 691; Lang Ex. 14)

27. Mr. Lang was not permitted to participate in the negotiations of the Consent Order and
Agreement. (T.771)

28. It is possible for pre-mining hydrology to be restored for streams such as those feeding
the Lang pond and for the streams to return to near pre-mining levels. (T. 853)

29. At the end of 2002, the Department concluded that the uses of the Lang pond had been
reestablished through augmentation but did not conclude that the hydrologic conditions of the pond
had been reestablished. (T. 692) |

30. Water loss again occurred in the Spring and Summer of 2003. (T. 41, 60)

31. The Department and Maple Creek entered into a First Amendment to Consent Order ahd
Agreement on June 4, 2003 that established a monitoring plan and required Maple Creek to augment
the pond with supplemental water so as to keep the pond at a level no lower than 4 inch below

decant. (T. 46, 56, 505, 692-93; Lang Ex. 15)
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32. The First Amendment to Consent Order and Agreement also required Maple Creek to
provide to the Department a calculation of increased operating and maintenance costs for
maintaining the uses of the Lang pond if supplerhentation were necessary. (Lang Ex. 15)

33. As a practical matter, Maple Creek instructed its contractor to keep the water level at a
constant decant of at least one to three gallons per minute. (T. 150-51)

34.1In 2003, 759,000 gallons of water were added to the Lang pond; in 2004, 1,020,010
gallons were added. (T. 271)

35.In 2004, Maple Creek installed a one-inch tap from the public water line and a
dechlorination ditch in order to supplement the Lang pond. (T. 60)

36. The water that Maple Creek uses to supplement the pond is tap water which is
chlorinated. (T. 58)

37. Augmentation with water from the public water line has allowed the Landowners to
continue the recreational uses of the property. .(T. 76, 520)

38.Both the Department and the United States Environmental Protection Agency
recommend not discharging chlorinated water to surface waters. (T. 272-73)

39. Chlorine concentrations of .019 mg/liter have been shown to be toxic to fish. (T. 273)

40. Chlorine can combine with other naturally occurring chemicals to form byproducts that
are even more toxic than the chlorine itself. (T. 373-74)

41. Chlorine is a volatile compound; it can volatize and dissipate in the presence of sunlight
and turbulence. (T. 510, 515-16)

42. A carbon ﬁltraﬁon dechlorination system would cost approximately $14,000 to 17,000 to

acquire and install and approximately $4,000 per year to operate. (T. 275-76)
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43. The dechlorination system installed by Maple Creek for the water being added to the
Lang pond is not a carbon filtration system but, rather, a dechlorination ditch that contains a series of
nozzles that spray the water onto a rock table that runs approximately 70 feet to the pond. (T. 279,
514)

44. The Department conducted no chlorine testing at the pond and has never ordered Maple
Creek to conduct any long-term chlorine testing at the pond. (T. 521, 526-27)

45. Civil & Environmental Consultants (CEC) conducted chlorine sampling at the pond in-
August 2004. (T. 987) |

46. CEC collected its samples from the pond surface. Colder water being added to the pond
would sink to the bottom. (T.280-81)

47. The concentration of chlorine at the spray nozzle where it entered the raceway was 4.4
mg/liter, at the discharge point to the pond it was .3 to .4 mg/liter, and in the pond itself it was less
than .01 mg/liter. (T. 379-80, 991) |

48. The maximum contaminaﬁt level for trihalomethanes, a byproduct of chlorine, is .08
mg/ﬁter; above this level, trihalomethanes can have potential adverse carcinogenic effects on
humans. (T.996-97)

49. One of the CEC samples in the pond showed trihalomethanes at a level of .004 mg/liter
and the rest at .002 mg/liter, all below the toxic level for humans. (T. 997)

50. CEC did not test for haloacidic acids, a toxic byproduct of chlorine. (T. 378, 1010)

51. CEC'’s testing was done a short period of time after the chlorinated tap water had first
been introduced to the pond. (T. 379)

52. The raceway removes only 25% of the chlorine from the taplwater being used to augment

the pond. (T.1019)
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53. After repairs were made to the pond, the pond Was restocked approximately 93 days after
being refilled. This would have been sufficient time for the chlorine to dissipate. (T. 527-28)

54. There is high organic content in the pond, which helps to use up the chlorine. (T. 1036)

55. No fish kills have been observed at the pond since the addition of the public water. (T.
163, 286)

56. When the water line to the pond was installed, it was the end of the public water line.
Since that time, additional households and businesses have been added to the line, which could lead
to a greater concentration of chlorine in the water. (T. 282-84)

57. By letter dated March 17, 2004, the Department set forth what it determined to be the
increased cost of operating and maintaining the uses of the Lang pgnd for which it considered Maple
Creek to be responsible. (Lang Ex. 44)

58. This is the first occasion on which the Department had been required to calculate the
operation and maintenance costs for a pond whose water supply has been affected due to mining.
(T.780)

59. The Department used a multiplier of “36” in calculating the present value of the future
increased costs of maintaining the Lang pond. This multiplier resulted from a setﬂement entered
into by the Department in the éase of Carlson Mining Co. v. DER, Docket No. 91-547-E, and has
been used since that time. (T.455-57, 781, Comm. Ex. 11)

60. A multiplier of “36” is meant to be a minimum in calculating present value. (T. 475-76,
800)
61. The cost of water added to the pond in 2003 was $3,374.85. (T. 578, 581)

62. There was 27% above average rainfall in 2003. (T. 582)
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63. Adjusting the cost of water for the 27% above average rainfall in 2003 results in a real
vcost of $4,286.06. (T. 583)

64. The real cost of water added to the pond in 2004, adjusting for above average rainfall of
40%, was $6,995.20. (T. 583-84) |

65. The rate of interest and rate of inflation tend to move together. In general, the rate of
interest is slightly higher than the rate of inflation, but there are exceptions to this. (T. 601, 603)

66. Dr. Kenkel’s testimony regarding the appropriate rate of interest to employ in célculating
present value was more credible than the testimony presented by the Department and Maple Creek.
(T. 574 - 652)

67. The rate of inflation tends to be 1-2 percentage points lower than the rate of interest for a
safe and risk-free investment. (T. 638)

68. A realistic rate of return for a safe and risk-free investment is 4.38%. (T. 609)

" 69. The historical rate of inflation is approximately 3%. (T. 944)

70. The multiplier for calculating present value is 1 divided by the difference between the
rate of interest and rate of inflation. (T. 605-06)

71. With a rate of interest of 4.38% and an inflation rate of 3%, the difference‘ is 1.38,
resulting in a multiplier of 72. (F.F. 68-70)

DiSCUSSION

Standard of Review, Burden of Proof and IsSues on Appeal:

The Board’s review of Department actions is de novo. That is, we make our factual
findings based on the evidence of record before us. Warren Sand & Gravel Co. v. DEP, 341
A2d 556, 565 (Pa. Cmwilth. 1978); Shuey v. DEP, EHB Docket No. 2002002-269-R

(Adjudication issued August 10, 2005), p. 33; Smedley v. DEP, 2001 EHB 131.
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The burden of proof rests with the party asserting the affirmative of an issue. In the
consolidated appeals of the Landowners, the Landowners bear the burden of proving that the
requirements set forth in the First Amendment to Consent Order and Agreement and the
operation and maintenance calculations set forth in the Department’s March 17, 2004 letter are
inadequate. 25 Pa. Code § 1021.122 (c) (2). In Maple Creek’s appeal, Maple Creek bears the
burden of proving that the operation and maintenance costs calculated by the Department are too
high. 25 Pa. Code § 1021.122 (a).

The issues involved in this appeal can be summarized as follows:

1) Whether the timeframe set forth in the Mine Subsidence Act for restoring a
water supply affected by mining was complied with.

2) Whether Maple Creek provided adequate repairs to the Lang pond.

3) Whether Maple Creek should be required to install a dechlorination system for
the water being used to augment the pond. |

4) Whether the present value of the operation and maintenance costs computed by
the Department as Maple Creek’s responsibility is appropriate.
Mootness:

The Department contends that the Landowners’ appeal of the First Amendment to
Consent Order and Agreement is moot and there is no relief the Board can grant in that matter.
The purpose of the First Amendment to Consent Order and Agreement was to determine whether
the pond’s hydrology had been natufally restored or if artificial measures would need to be
employed to maintain the pond’s level. There is no dispute among the parties that the pond’s
hydrology has not been naturally restored, though Maple Creek does argue that it is not unlikely

that the pond’s hydrology could be restored at some point in the future. Nonetheless, there is no
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dispute that at least at the present time the pond must be supplemented with water in order to
maintain its uses. There is no concrete evidence in the record to indicate that this will change at
any point in the foreseeable future.

The Department agrees that the amount of the operation and maintenance costs for
supplementing the pond is in dispute, but points out that this matter is a part of the Landowners’
appeal of the Department’s March 17, 2004 letter and not the First Amendment to Consent Order
and Agreement. As to the issue of the adequacy of the repairs to the pond, the Department
asserts that this issue is outside the scope of these appeals since the repairs were completed prior
to the parties pntering into the First Amendment to Consent Order and Agreement. We disagree,
since at the time the Department and Maple Creek entered into the First Amendment to Consent
Order and Agreement, the adequacy of the repairs to the pond had not been fully tested.
Nonetheless, for the reasons set forth later in this Adjudication, we have not ordered any further
repairs to the pond.

The Department also argues that the terms of the First Amendment to Consent Order and
Agreement cannot be modified by the Board. As noted earlier, the First Amendment to Consent
Order and Agreement required monitoring of the Lang pond and supplementation whenever the
pond leve] dropped more thén Va4 inch below the decant elevation. It further provided that if no
augmentation of the Lang pond were required before November 30, 2003, the requirements of
the agreement would be deemed satisfied, but if supplemental water were needed during the
terms of the agreement then Maple Creek was to provide to the Department a calculation of the
increased cost of operating and maintaining the uses of the Lang pond, including but not limited
to the cost of the supplemental water.

As noted in the findings of fact herein, the pond did require supplemental water in 2003
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following the signing of the First Amendment to Consent Order and Agreement; therefore, that
portion of the agreement requiring Maple Creek to provide the Department with a calculation of
the increased cost of operating and maintaining the uses of the Lang pond was triggered.
According to the Department, Maple Creek submitted an estimate of increased operation and
maintenance costs to the Department, as did Mr. Lang. (Lang Ex. 44) On March 17, 2004, the
Department sent a letter to Maple Creek’s chief engineer setting forth its determination of the
increased operation and maintenance costs for which it considered Maple Creek to be
responsible.

The Department argues that the Board may not modify the terms of the First Amendment
to Consent Order and Agreement. We need not reach this issue since our adjudication does not
modify any of the terms of the First Amendment to Consent Order and Agreement. Rather, the
only item we have modified is the amount of operation and maintenance costs for which Maple
Creek is responsible, as set forth by the Department in its letter of March 17, 2004 and as
separately appealed by both Maple Creek and the Landowners at EHB Docket Nos. 2004-090-R
and 2004-093-R and consolidated at EHB Docket No. 2003-145-R.

Timeliness:

The Landowners assert that the Department failed to comply with Section 5.2 (b) (2) of
the Mine Subsidence Act by failing to require that a permanent solution to‘the problem of the
Lang pond be in place within three years from the date of water loss.

Section 5.2 of the Mine Subsidence Act sets forth the Department’s duties with regard to
securing restoration or replacement of water supplies affected by minir}g. Under subsection (a),
a landowner who believes his water supply has been affected by mining is required to notify the

mine operator, who must then conduct an investigation. Pursuant to subsection (b), if the
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operator does not restore the water supply or provide an alternate source, the landowner may
contact the Department and request an investigation. Within 10 days of such notification, the
Department must investigate the claim and make a determination within 45 days of such
notiﬁcatiqn as to whether the diminution in water supply was caused by the underground mining
operation. If the Department finds that the diminution in water supply was caused by the
underground mining operation, Section 5.2 (b) (2) says the Department:

. . .shall issue such orders to the mine operator as are necessary to

assure compliance with this section. Such orders may include. .

.orders requiring the provision of a permanent alternate source

where the contamination, diminution or interruption does not abate

within three years of the date on which the supply was adversely

affected.
52 P.S. § 1406.5b (b) (2).

It is the Landowners’ contention that the First Amendment to Consent Order and
Agreement and the Department’s March 17, 2004 letter setting forth operation and maintenance
costs were untimely because they occurred more than three years after the date on which the
supply was affected.

The property on which the Lang pond sits has been in the Lang family since 1967 when
the Landowners’ father purchased it for recreational use on weekends. As children and adults,
the Landowners have used the pond for fishing, swimming, boating and ice skating. The lead
appellant in this matter, Fred Lang, has lived in Richmond, Virginia since 1990. From 1967 until
the time of his move in 1990, Mr. Lang never witnessed a time when the pond did not decant.
Following his move to Richmond in 1990, and until 1995, he visited the property often, every six
weeks to two months, and from 1995 to 1999, approximately three times a year. During that

time, he was not aware of any water loss in the pond. He first learned of water loss in the pond

in the winter or spring of 2001, when a neighbor told him the pond had gone dry in the summer.
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Mr. Lang personally observed water loss in the pond in the summers of 2001 and 2002.

Neighbors of the Lang property testified that the water level in the pond was affected
following mining in 1999. Donald Welsbacher lives 300 yards from the Lang pond. He
observed the pond daily from the mid-1980’s to 1999 and noted there was no loss of water until
after mining had occurred. He recalled one occasion that occurred after the mining when the
pond level was so low it caused a stench in the neighboring valley. Another neighbor, Andrew
Tumicki, lives approximately 100 feet from the Lang property. He began construction of his
home in the mid-1980’s and moved onto his property in 1988. From that time period ﬁntil 1999,
he recalls the Lang pond decanting every time he went past it. The first time he witnessed the
Lang pond without water was in the fall of 1999.

Based on the observations of his neighbors, Mr. Lang filed a claim of water loss with the
Department in April 2001. Following the filing of the claim, the Department took immediate
action to conduct an investigation and on November 14, 2001 completed a Water Supply
Investigation Report. (Lang Ex. 12) On November 27, 2001, the Department notified Maple
Creek that it had determined the water loss of the Lang pond was due to Maple Creek’s mining
in August 1999.

Following this determination, the Department took a series of steps in an attempt to
resolve the problem. Both Mark Frederick, who manages the compliance and monitoring section
at the Department’s California, Pennsylvania Dis.trict Office, and Joel Koricich, a senior civil
engineer subervisor at the same office, testified extensively as to the measures required by the
Department in an attempt to restore the pond. Following the Department’s investigation, it
required Maple Creek to make repairs to the pond. Implementation of the repairs was delayed

because at the time the repair plan was approved, the pond was again naturally maintaining its

21



uses. An administrative order was issued by the Department on June 26, 2002 ordering Maple
Creek to repair the material damage to the pond. The repairs were undertaken in 2002. When
the first set of repairs were determined to be inadequate, the Department required the repair work
to be redone. When efforts to refill the pond naturally after the repair work was completed were
unsuccessful, the Debartment determined that Maple Creek would need to find an alternate
means to restore the pond’s uses and to ensure that the uses would be maintained.

During the Summer and fall of 2002, Mr. Frederick was in contact with Mr. Lang nearly
daily, at times late in the evening from his home, in an attempt to find a resolution‘ to the water
p‘roblem. (T. 500, 503) Mr. Frederick offered a number of suggestions for augmenting the water
in the pond, many of which were rejected by either Maple Creek or Mr. Lang. The record shows
that he worked diligently to find a solution to the water loss problem. Ultimately, the
Department negotiated a Consent Order and Agreement with Maple Creek that required the
company to re-establish the uses of the Lang pond by October 1>5, 2002 and to conduct
monitoring for one year to evaluate the adequacy of the restoration methods.

At the end of 2002, the Department was able to conclude that Maple Creek had
temporarily re-established the uses of the Lang pond through augmeﬁtation with public water,
but it could not conclude that the hydrologic conditions of the pond had been re-established.
This led to further negotiations between Maple Creek and the Depaﬁment, resulting in a June 4,
2003 amendment to the Consent Order and Agreement that required Maple Creek to monitor the
pond and to maintain a level no lower than % inch below the decant pipe. Ultimately, Maple
Creek simply chose to maintain a constant decant out of the pipe because it was easier to
monitor. Following a period of monitoring, the Department calculated the operation and

maintenance costs for augmenting the pond that would be borne by Maple Creek and issued its
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letter of March 17, 2004.

The Landowners assert that the Department acted in an untimely manner by not requiring
a permanent restoration or replacement of the Lang pond water supply within three years of the
date on which the water supply was affected, which the evidence shows was August 1999.

We do not read Section 5.2 (b) (2) as requiring that a permanent alternate source be in
place within three years of the date the water supply was affected, but, rather, as requiring the
Department to take action to require a permanent alternate source where the diminution or
contamination to a water supply has not abated within three years. This, the Department has
done by ordering Maple Creek to restore or replace the water supply for the Lang pond both in
its Consent Order and Agreement and amendment thereto and in its March 17, 2004 letter
requiring the payment of operation and maintenance costs to the Landowners.

Moreover, a review of the actions taken by the Department leads us to conclude that the
Department acted promptly and efficiently in investigating the Landowners’ claim_ of water loss
and attempting to find a permanent solution to the problem. The testimony of Mr. Frederick and
Mr. Koricich demonstrates the extraordinary lengths to which the Department went in attempting
to find a resolution to the problem. The Department ordered repair work; the repairs were not
adequate. The Department ordered the repairs to be re-done; the repairs did not prevent further
water loss. The Department ordered that water be added to the pond, and there was dispute
among all the parties as to the best means to accomplish this. Finally, a means of supplementing
the pond was agreed upon by the Department and Maple Creek, and the Départment ordered
Maple Creek to pay the increased cost of operation and maintenance resulting from the need to
augment the pond. The testimony of Mr. Frederick and Mr. Koricich shows that they are two

very hard-working individuals at the Department who put an extraordinary amount of time and
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effort into resolving a problem that appeared to have no solution. The fact that they were able to
arrive at a workable solution in the timeframe in which they accomplished it is commendable.

This case is especially difficult because there are competing interests, all of which have
merit. Landowners whose water supply is affected by mining are entitled to the replacement or
restoration of the water supply and should not bear the burden of any increased cost of opera’;ing
ér maintaining it. By the same token, a mining company is entitled to conduct its mining
operations where it is legally authorized to do so. When subsidence occurs as a result of the
mining, the Mine Subsidence Act provides remedies that must be followed in ordér to make
landowners whole. | It is the role of the Department to enforce the provisions of the Mine
Subsidence Act and ensure that the remedies it provides are followed.

We understand the Landowners’ frustration. They simply want the matter resolved. That
is understandable and it is also a requirement of the statute. However, we do not find that the
Department failed to comply with Section 5.2 (b) (2). As outlined above, we find that the
Department acted promptly and efficiently in trying to seek a permanent solution to the
Landowners’ water loss. Moreover, the Department could not be required to take any action
until it learned of the claim of water loss, which was not until April 2001, more than one and
one-half years after the water supply was affected.

Finally, the Landowners assert that they should have been allowed to be a part of the
negotiation process for the Consent Order and Agreemeht and its amendment. The Department
acknowledged that.its negotiations were solely with Maple Creek and that is the customary
procedure for conducting negotiations in the case of a claim of water loss due to mining. The
Landowners’ contention that. they should have been allowed to participate in the negotiations

involving the future of their pond seems to be a reasonable request, and we encourage the
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Department to consider including landowners in the negotiation process in future water loss
cases.

Reopening of Record

The Landowners seek to redpen the record to add evidence that water had to be added to
the pond during the Summer of 2005. This evidence could not have been presented at the trial
which took place in March of 2005. Maple Creek and the Department oppose a reopening of the
record, arguing that the standards for reoperiing the record have not been met.

The criteria for reopening the record in a Board proceeding are set forth at 25 Pa. Code §
1021.133. The record may be reopened upon the basis of recently discovered evidence when all
of the following criterié are met:

(1) Evidence has been discovered which would
conclusively establish a material fact of the case or would
contradict a material fact which had been assumed or stipulated by
the parties to be true.

(2) The evidence is discovered after the close of the
record and could not have been discovered earlier with the exercise
of due diligence.

(3) The evidence is not cumulative.

| 25 Pa. Code § 1021.133 (b).

The record may also be reopened to consider evidence that has become material as a
result of a change in legal authority. 25 Pa. Code § 1021.133 (c). |

We find that the evidence the Landowners seek to add to the record is simply cumulative.
The record already contains evidence of the amount of water that was needed io augment the
pond in 2003 and 2004. None of the proferred new evidence will establish a material fact of the

case, nor will it contradict a material fact that had been assumed or stipulated to be true. It

simply provides us with more data. As both the Department and Maple Creek point out, the
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condition that was the subject of the appeal continues to exist after the trial closes, and additional
data can continue to be collected. This is not automatically grounds for reopening the record.
By its very nature, such data is likely to vary somewhat from day to day, month to month or year
to year. Our rule allows the record to be reopened to remedy mistakes, not simply to add more
evidence. In a case such as this, were we to allow the record to be reopened simply to add more
data as it continued to be collected, we could never reach a conclusion.

Therefore, we must deny the Landowners’ petition to reopen the record.

Damage to Pond:

A portion of the Lang pond was damaged due to subsidence. Maple Creek’s first effort at
repairing the pond was rejected by the Department, and the Department directed Maple Creek to
drain the pond a second time and re-do the repair work. According to the Landowners, the
second set of repairs also was not adequate. According to the Landowners’ expert, Troy Scott, a
civil engineer with American Geosciences, Inc., the repair work done by Maple Creek’s
contractor did not adequately restore the pond. In his opinion, the work performed by Maple
Creek’s contractor did not repair a large enough porﬁon of the dam to reduce permeability and
l‘eakage. He also criticized the manner in which the contractor applied bentonite to the bottom of
the pond. Rather than incorporating the bgntonite into the soil, Mr. Scott testified that the
contractor merely applied it to the surface, thereby allowing it to wash away. He also felt that a
certain portion of the pond should have been excavated and soil added and that repairs should
have been integrated into the undamaged portion of the dam breastwork.

According to/the Department’s geologic specialist, Joseph Matyus, the second set of
repairs to the pond were done properly. According to Mr. Matyus, the repairs to the breastwork

were “keyed in,” i.e., some of the new material was placed into the existing breastwork. Mr.
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Matyus also testified that the bentonite was correctly applied. He explained that bentonite acts as
a “bandage,” applying an impermeable layer so the damaged area can heal itself. In response to
cross examination, he agreed that the pond is leaking, but later pointed out that it took a long
time to drain the pond to do the repair work, which means the pond is not acting like a sieve. He
felt that the fact the pond needs water during the drier summer months may simply be due to
diminished stream flow. He also testified that pond leakage is a natural phenomenon.

While the record indicates that Maple Creek’s contractor performed inadequate repairs to
the pond when it first undertook the task, we are satisfied that the Department adequately
supervised the second set of repair work. The Department was not hesitant to ask the contractor
to drain the pond a second time and do an entirely new set of repairs when it felt the work was
not done properly the first time. Although the evidence indicates that the pond is still leaking,
we are not convinced that requiring the draining of the pond yet a third time to re-do the repairs
will resolve the problem. While the testimony of the Landowner’s expert suggests that the repair
work performed by Maple Creek’s contractor could have been more extensive, there is no
assurance that the additional work would pfevent the need for continued augmentation of the
pond. Thereforg, we find there is insufficient basis for ordering that the pond be drained and
repairs performed a third time. |
Chlorination:

In order to maintain the level of the pond at no lower than % inch below the decant pipe,
Maple Creek has had to supplement the pond with water during certain months. The water that it
uses to supplement the pond is potable water obtained through a one-inch tap and is distributed
by the Pennsylvania American Water Company. The water is discharged to a rock table through

a series of spray nozzles and travels approximately 70 feet to the pond. Because it is tap water,
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the water contains a certain level of chlorine. It is the contention of the Landowners' that Maple
Creek should be required to install a dechlorination system in order to remove the chlorine from
the water before it is added to the pond. The Landowners are concerned about the effect of
chlorine on the fish in the pond, as well as its effect on human use of the pond. |

There is no dispute that chlorine can be toxic to fish and other organic life. In addition,
according to the testimony of the Landowners’ expert, Harold Brundage, an environmental
biologist, chlorine can combine with other naturally occurring chemicals to form byproducts that
are more toxic than the chlorine itself. In his opinion, the testing done by Civil & Environmental
Consultants (CEC) on behalf of Maple Creek was not sufficient because it did not analyze for
byproducts of chlorine. He was also critical of CEC’s testing because samples were not taken
from the bqttom of the pond or in the morning, when he would expect chlorine levels to be
highest. In addition, the testing Was done only after chlorine had been added for a short period of
time. He feels that the system currently in place is not effective at sufficiently reducing the level
of chlorine from the water addeci to the pond. In his opinion, the fish community is diminished
in quantity and quality, which he believes is a reflection of the quality of water being added to
the pond.

In contrast, Maple Creek’s expert, Dr. James Mudge, who is the vice-president of
ecological services for CEC, testified that the level of chlorine in the water being added to the
pond is not causing a problem. CEC’s testing showed residual chlorine concentrations of 4.4 mg
per liter at tﬁe spray nozzle where the water first enters the raceway, .3 mg per liter at the
raceway before entering the pond, and less than .01 mg per liter in ;[hé pond itself. (T. 991) His
testing shows the level of chlorine in the pond to be below the acute and chronic standards set

forth in Pennsylvania’s water quality regulations at 25 Pa. Code Chapter 93. In addition, he did
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sample for trihalomethane, a byproduct of chlorine that can have potential adverse carcinogenic
effects on humans. The maximum contaminant level for trihalomethane under EPA and
Pennsylvania standards is .08 mg per liter. (T. 996-97) All of the samples in the pond were
below .002 mg per liter, with one exception that was .004 mg per liter. (T. 997)

In response to Mr. Brundage’s criticism of his failure to sample at the bottom of the pond,
Dr. Mudge responded that due to the fact it is a shallow pond, there would be little or no
stratification causing different readings at the bottom and surface. In response to Mr. Brundage’s
criticism of his failure to sample in the morning, Dr. Mudge did not agree that time of day would
make a significant difference in sampling. In his opinion, if chlorine is going to have a toxic
effect, that would not just occur in the morning.

Dr. Mudge did a qualitative fishery survey and observed no anomalies. He also found
that the types of invertebrates in the pond were typical of other Pennsylvania ponds where
potable water was not being added. In his opinion, the level of chlorine entering the pond is
having no adverse effect on either human or aquatic life. While he agrees that some level of
chlorine is entering the pond, he believes that it is being quickly used up by the amount of
vegetation in the pond. He describes the Lang pond as being eutropic, which means it contains a
profuse growth of vegetation. (T. 1036) He noted that surface waters generally do have a
chlorine demand which comes from the organic material in the pond. (T. 1037)

The Department’s Mr. Frederick also testified that he did not agree with the Landowners’
objections regarding chlorine. In his opinion, chlorine volatizes and dissipates quickly. He
acknowledged, however, that the Department did no testing to assess the impact of chlorine on

the Lang pond, nor did it order Maple Creek to engage in any long term testing.
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According to the testimony of the Landowners’ expert, Mr. Scott, chlorine concentrations
of .019:‘ mg per liter have been shown to be toxic to fish. (T. 273) He further testified that
guidance documents from both the Department and the U.S. Environmental Protection Agency
do not recommend discharging chlorinated water to surface waters. (T. 272-73) His
recommendation would be to install a carbon filtration system for the supplemental water being
added to the pond. According to him, the cost would be approximately $14,000 to $17,000 for
purchase and installation and an annual operating cost of approximately $4,000. (T. 275-76)

The record shows that there have been no fish kills at the pond as a result of the chlorine.
It is the contention of the Landowners, however, that no fish kills occurred after the pond was
drained and refilled because the water was allowed to sit in the pond for approximately 93 days
before the pond was restocked. This gave' the chlorine sufficient time to volatize and dissipate.
There is no indication, however, that any fish kills have occurred subsequent to that time after
the pond has been augrhented with tap water.

The burden of proof on this issue is on the Landowners. They must meet this burden by a
preponderance of the evidence. To establish one’s case by a “preponderance of the evidence”
means that “the evidence in favor of the proposition must be greater than that opposed to it. . . ‘It
must be sufficient to satisfy an unprejudiced mind as to the existence of the factual scenario
séught to be established.”” Shuey v. DEP, EHB Docket No. 2002-269-R (Adjudication issued
August 10, 2005), slip op. at 52; Noll v. DEP, EHB Docket No. 2003-131-K (Adjudication
issued May 20, 2005), slip op. at 11 (citing Bethenergy Mines, Inc. v. DER, 1994 EHB 925, 975
(quoting Midway Sewerage Authority v. DER, 1991 EHB 1445, 1476)).

Although the Landowners have established that chlorine can be harmful to aquatic life at

certain levels, they have not shown that such levels exist in the Lang pond. The Landowners
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provided no testing to show there were harmful levels of chlorine in the pond. Nor have they
demonstrated any harm to fish or other aquatic life. The evidence indicates that the addition of
tap water to the pond is not causing harmful levels of chlorine to exist in the pond. Based on this
evidence, we find that there is no basis for ordering Maple Creek to install a carbon filtration
dechlorination system for the pond or to pay the cost of operating such a system.

Although there appears to have been no toxic effect on the fish to date, the Landowners
raise an issue that years of augmentation with chlorinated water could potentially cause a
problem. They point out that the Pennsylvania American Water Company line supplying the
pond with water has been expanded to include additional households and businesses, which
could increase the amount of chlorine in the water. A higher level of chlorine in the tap water
could potentially lead to higher chlorine levels in the pond. Though there is no evidence of this
at the present time, we will dismiss this portion of the Landowners’ claim without prejudice.
They are free to raise this issue with the Department in the future if chlorine levels in the pond

. are shown to be causing a threat to human or aquatic life.

Calculation of Present Value:

Maple Creek is liable for the increased cost of operating and maintaining the Lang pond.
52 P.S. §§ 1406.5a and 1406.5b, and 25 Pa. Code § 89.145a (f) (1) (v).

There are two components to reducing the future costs of operating and maintaining the
Lang pond to their present value. The first component is the amount of water that will be
necessary; the second component is the cost. Calculating the present value of what it will cost to
supplement the pond involves two variables: the rate of inflation for water and the rate of
interest. The parties had varying methods for calculating each of these components. We agree

with the Department and Maple Creek’s calculations with regard to the amount of water that is
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likely to be needed for future supplementation of the pond; however, we find the Landowners’
method for calculating present value to be more persuasive. We examine each of the components
below.

Amount of Water:

The Landowners presented the testimony of Troy Scott, a civil engineer with American
Geosciences, Inc., regarding the amount of supplemental water that would be necessary to
maintain the Lang pond at its pre-mining use. In performing his calculations, Mr. Scott isolated
the pond and chose a time when there was no flow from the tributaries that feed the pond, no
rainfall or runoff and no decant out of the pond. (T. 250-51) He calculated the amount of wate‘r
that was lost from the pond during the critical, drier months to be approximately 62,000 gallons
~ per day or 43 gallons pef minute. (T.251-52)

Mr. Scott calculated there to be 119 days of dry tributary conditions. (T. 252) This was
the number of days there was no flow in 2002, which, based on climatological data, was
representative of normal status for the Lang pond since there were no drought warnings or
emergencies. In arriving at the number of 119, Mr. Scott looked only at days where there was no
flow, not those where there was minimal flow. Therefore, if supplementation of approximately
62,000 gallons were needed for 119 days, that would result in annual amount of 7.36 million
gallons. |

The Landowners point out that the Department’s data shows the bre-mining flow of the
tributaries feeding the Lang pond to be 655 gallons per minute. (T.252-53) According to Maple
Creek’s Phil Handte, the pre-mining flow was approximately 6 % of that amount during the drier
months of the year, which would be approximately 39.3 gallons per minute. (T.253) Mr. Scott

testified that even that lower amount would be sufficient to maintain the use of the Lang pond.
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Therefore, if a flow of 39.3 gallons per minute were needed for 119 days of the year,
approximately 6.73 million gallons would be needed each year.

In contrast to Mr. Scott’s calculations, the Department and Maple Creek looked at the
volume of water added to the pond and adjusted it based on the amount of precipitation that was
above normal. In addition, rather than looking at the year as a whole, Maple Creek focused on
the months when supplemental water was added. Mr. Scott was critical of this approach because
in his opinion, the monitoring data available to the Department and Maple Creek was not
detailed enough to accomplish their method of calculation. Mr. Scott also criticized the failure to
take the entire watershed into consideration. In his opinion, the Department and Maple Creek’s
approach took into consideration only the amount of direct precipitation falling into the pond but
failed to consider the amount of runoff the pond would also receive from the watershed.

The Department’s Mr. Koricich did not agree with Mr. Scott’s method of calculating the
amount of supplemental water added to the pond because he felt that approach did not represent
reality since it assumed no inflow or outflow. Mr. Koricich explained that his model was more
realistic because it took into account the only component that could be directly controlled, which
was outflow from the pond. Further, whereas Mr. Scott’s model assumed a steady flow rate, Mr.
Koricich noted that the actual flow rate varies. He poihted out that whereas Mr. Scott’s estimates
had produced a figure of 7.36 million gallons, the actual water usage in 2003 was only 760,000
gallons. |

Maple Creek presented the testimony of William Wright, a senior geologist with Moody
and Associates. In his opinion, there is a significant likelihood that the streams will naturally
restore to their pre-mining levels. (T. 854) It is also his opinion that, given the nature and

condition of the Lang pond, it is not likely that the pond decanted everyday as the Landowners
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assert but, rather, this would have been determined by rainfall. (T. 856) Mr. Wright felt that the
one inch loss in pond surface that occurred in 2002 was due to the pond being refilled and using
some of the water to re-saturate the banks and surrounding wetland area. (T. 857-58) He
believes the pond’s uses were restored in November 2003 and points out that water had to be
added on fewer than 40 occasions from June through October 2004. (T. 859-60)

Mr. Wright calculated that the amount of water needed in 2003 Wés 800,000 gallons,
which takes into account the actual amount of water used to supplement the pond and adjusting it
for above normal rainfall during the period from August to November 2003, which is the only
time that year that water had to be added. He also calculated there were 11 potential days in July
2003 when water might have been needed had it not rained. Taking the additional days in July
into consideration, Mr. Wright estimated 1.4 million gallons of water would have been necessary
in 2003 had there not been above average rainfall. The difference between his calculations and
those of Joel Koricich was that while Mr. Koricich looked at the raiﬁfall amount for the entire
year, Mr. Wright looked only at rainfall for the drier months. (T. 866) Following similar
calculations for 2004, he determined that 1.5 million gallons wogld have been needed to
supplement the pond. (T. 866-67) Mr. Wright does not believe this amount of water will be
needed in the future, however, because it is his opinion there will be an increase in the tributary
flow over time as the hydrology of the area restores itself.

Mr. Wright further explained that the figures arrived at by him and the Department are
conservative because they do not take into account evaporation and timé periods when the pond
would otherwise not decant. His figures and those of the Department estimate the amount

. necessary to maintain the pond at constant decant. He also felt that Mr. Scott’s calculations did
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not take into account that with the pond being maintained at decant, any excess water falling
onto the pond in the form of precipitatién would have flowed out of the pond.

We note that the requirement of the Consent Order negotiated by Maple Creek and the
Department was that Maple Creek maintain the pond at a level no less than ¥ inch below decant.
Maple Creek’s chief engineer, Robert Kudlawiec, tesﬁﬁed that he instructed Phil Handte to
maintain the pond at a constant decant of one to three gallons per minute because the ¥ inch
measurement was too difficult to maintain. (T. 921) This, then, kept the water level ét an even
higher level than required by the Department.

In summary, the Landowners assert that in excess of 6 million gallons of water is needed
each year to supplement the Lang pond, while the Department contends that 760,000 gallons is
more accurate. Maple Creek concurs with thé Department’s calculations. Because the
Department’s estimation of annual water usage was based on actual usage, we find its figures to
be credible.

Cost of Water and Calculation of Present Value:

The next component in calculating the present value is the cost of the water, which as we
have stated, is determined by two things: the rate of inflation and the interest rate (or investment
rate). The approaches taken by the parties in calculating these figures varied greatly.

. Maple Creek presented the testimony of William Morrow, a CPA with Smithfield Trust
Company. Mr. Morrow determined that the appropriate rate of inflation for calculating the
present value of a trust in perpetuity is 3 % based on historical data. (T. 944) He further opined
that the appropriate rate of return for calculating the present value of a trust in perpetuity is 9.56
%. (T.946) He testified that a split of 70 % stocks and 30 % bonds would be likely to produce a

yield of 10.8 %, but chose what he considered to be a more conservative rate of 9.56%. (T. 947-
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48) Subtracting a 3 % inflation rate from an investment rate of 9.56 % produces a real rate of
interest of 6.56 %. He acknowledged that his calculations using a gross interest rate of 9.56 %
are based on the assumption that the investor would either have a professional handle the
investing or have the expertise to do it himself.

The Landowners presented the téstimony of Dr. James Kenkel, a professor of economics
at the University of Pittsburgh. Dr. Kenkel took a much more conservative approach in his
calculations than did Mr. Morrow. First, in calculating the rate of inflation, he looked solely at
the inflation rate for water, not at the general consumer price index. To calculate 4’[he rate of
inflation for water, Dr. Kenkel looked at the increase in thé cost of water from 2003 to 2004.
This turned out to be 8 %. (T. 609-10) Dr. Kenkel felt this rate of inflation was high and did not
expect it to continue.

To calculate the rate of investment, Dr. Kenkel léoked at the current rate for 10-year
Treasury securities, which he testified were the best and safest investment. That rate is 4.38 %.
(T. 609) He did not agree with Mr. Morrow’s testimony that a 70/30 stock/bond split was a safe
investment in these circumstances because that involved risk. Dr. Kenkel testified that his
calculation was based on his understanding that the victim in a case for damages should not have
to bear the risk; rather, the calculation of present value in such a case should assume a fairly risk-
free investment.

Dr. Kenkel noted that, in general, interest rates tend to be a bit higher than the rate of
inflation, though this was not true for water from 2003 to 2004. (T. 601-03) In general,
however, that is the case. Because it is difficult to predict tﬁe exact rate of interest or inflation
from year to year, Dr. Kenkel testified that a more realistic approach is to calculate the difference

between each of the rates. He testified that the difference between the rate of return on treasury
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securities and the consumer price index has been slightly over 2.5% over a 50-year period (T.
602), but opined that the difference between the interest rate and inflation rate for water would
be in the vicinity of 1-2%. (T. 613, 638) Assuming van interest rate of 4.38 % and an inflation
rate of 3.5 %, Dr. Kenkel arrived at a present value of $836,565.41 for the cost of the water. (T.
614)

In contrast to Dr. Kenkel and Mr. Morrow’s methods for calculating present value, the
Department uses what is known as a “multiplier.” With this method, the Department calculated
the actual cost of water needed to supplement the Lang pond in 2003 and multiplied it by 36.
This figure was then adjusted for above average rainfall in 2003, resulting in a sum of
$154,298.14. (T. 711) The same calculations were performed for 2004, resulting in a sum of
$251,827.13. (T. 715-16)

The Department’s Chief of Underground Mining, Hafold Miller, explained the rationale
behind the multiplier of “36.” Mr. Miller stated that the figure of “36” as a multiplier has been
used historically by the district mining offices and was derived as part of a settlement in a prior
case, Carlson Mining Co. v. DER, Docket No. 91-547-E. A settlement was entered into in that
case in response to an adjudication issued by the Board on October 29, 1992 That case dealt
with an appeal by a coal mine operator from an order of the Department directing it to provide
for the operation and maiﬁtenance of a replacement water supply for a homeowner. The Board
found there was no evidence in th¢ record that the fund required to be paid by the mining
company would be sufficient to cover reasonable projections for inflation or unexpected
operating and maintenance costs and remanded the matter to the Department to address the

question of the funding mechanism.

3 Carlson Mining Co. v. DER, 1992 EHB 1401.
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The remand resulted iﬁ the Department filing a Submission of Funding Mechanism,
which was approved by the Board in an Order dated August 3, 1993. (Comm. Ex. 12) The
Submission of Funding Mechanism explains the derivation of the multiplier of “36.” In its
calculations in the Carlson Mining matter, the-Department appears to have used an interest rate
of 8 % and an inflation rate of 5 % based on what were determined at the time to be historical
averages. Using these percentages, the Department arrived at a present value multiplier of 36.
In other words, the Department concluded that the total amount required would be 36 multiplied
by the annual cost. (Comm. Ex. 12, pages 11-12)

For cases dealing with water supply replacement since Carison Mining the Department
has utilized the multiplier of 36. The Department does not take into account the current rate of
inflation or interest but, rather, simply multiplies the operation and maintenance costs by 36 to
arrive at the present value of operation and maintenance costs expected to continue in perpetuity.
(T. 480) Mr. Miller testified that the 36 multiplier is meant to be a minimum‘ humber. (T. 475-
76)

In reviewing the calculations of all the parties, we find the manner of calculating present
value that was employed by Dr. Kenkel to be more persuasive than the methods used by the
other parties in this particular case. With regard to the calculation of interest that the
Landowners may expect to receive on any lump sum award giVen to them at this time, we agree
that the Landowners should not have to bear the risk of the market’s fluctuations. In Jones &
Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523 (1983), cited by the Landowners, the U.S. Supreme
Court addressed the issue of calculating the present value of damages for future loss. Although

that case dealt with lost wages, the portion of the Court’s discussion dealing with the amount of
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interest that could expect to be received on a lump sum damage award is relevant to our
discussion here.

In Jones & Laughlin, the Court held as follows: “...in all cases where it is reasonable to
suppose that interest may safely be earned upon the amount that is awarded, the ascertained
future benefits dught to be discounted in the making up of the award." Id. at 536-37 (quoting
Chesapeake & Ohio R. Co. v. Kelly, 241 U.S. 485, 490, n. 20 (1916). The Court further held as
follows:

The discount rate should be based on the rate of interest that would
be earned on "the best and safest investments." Once it is assumed
that the injured worker would definitely have worked for a specific
term of years, he is entitled to a risk-free stream of future income
to replace his lost wages; therefore, the discount rate should not
reflect the market's premium for investors who are willing to
accept some risk of default.
462 U.S. at 537 (quoting Chesapeake & Ohio, 241 U.S. at 491).

We agree that the Landowners should not be required to hire a professional financial
advisor in order to get the rate of return proposed by Maple Creek. This would require the
Landowners to expend additional money associated with the fees for the professional
management of the account, which were not taken into account in Maple Creek’s calculations.
Even more so, it would place additional burden on the Landowners to assume the risk of whether
such returns are actually earned on their investment. If there is any burden to be borne, it must
be on the party that caused the damage and not on the recipient.

Likewise, whereas the calculations performed by the Department that involved the use of
the multiplier of “36” may have been appropriate in the Carison Mining case, that does not

necessarily make it appropriate in every case where the present value of damages is calculated.

Between the two sets of calculations, the Landowners provided a more convincing explanation of
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why their calculations were more appropriate in this particular case. Moreover, the Department
acknowledged that the sum calculated by use of the “36” multiplier was the minimum sum to be
awarded. Based on the testimony of all the parties, we find that the calculations performed by
Dr. Kenkel provide a more accurate determination of the interest the Landowners may expect to
receive on their damage award.

As to the calculation of the rate of inflation for water, we agree with Dr. Kenkel that a
practical approach is to calculate the difference between the inflation rate and interest rate.
However, whereas Dr. Kenkel testified that he would expect the difference between the interest
_ rate and inflation rate of water to be in the vicinity of 1-2 percentage points, when performing his
present value calculation at trial, the Landowners’ counsel asked Dr. Kenkel to assume an
inflation rate of 3.5%, which was a difference of only .88 from the assumed rate of interest of
4.38%. When questioned about this apparent inconsistency on cross examinaﬁon, Dr. Kenkel
testified that “a reasonable difference for the interest rate and the inflation rate is somewhere
between say .75 and 1 1/2 to 2.” (T. 639) However, given all of Dr. Kenkel’s testimony as a
whole, a difference of .88 does not appear to be adequate. Rather, a difference of between 1-2
percentage points appears to be more appropriate. Given Mr. Morrow’s testimony that the
historical data shoWs the inflation rate in this country to be approximately 3% and Dr. Kenkel’s
testimony that he would éxpect the inflation rate to be 1-2 poinfs lower than the interest rate,
which he assumed to be 4.38%, we find that an appropriate difference between the rate of
interest and rate of inflation is 1.38.

Recalculation of Present Value:
Putting his formula into a multiplier formula like that used by the Department, Dr.

Kenkel arrived at a multiplier of approximately “113.” (T. 614) The multiplier is developed by
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dividing the number 1 by the difference between the interest rate and the inflation rate. In Dr.
Kenkel’s case, he assumed a difference of .88. In comparison, the Department’s multiplier of 36
‘was based on a difference of approximately 3 percentage points. Maple Creek arrived at a
multiplier of 15 based on a much larger spread between the rate of inflation and expected rate of
return. As noted earlier, we are most persuaded by Dr. Kenkel’s testimony regarding calculation
of present value. However, we disagree with his assumption of only a .88 difference between the
rate of interest and inflation and we find that, based on his own testimony, a difference of 1.38 is
more realistic. A difference of 1.38 results in a multiplier of 72 (1 divided by 1.38). To
calculate the present value of maintaining the pond in perpetuity, this figure must be multiplied
with the annual cost of supplementing the pond.

The cost of supplementing the pond in 2003 was $3,374.85. (T.>710) Adjusting this
figure for 27% above average rainfall in 2003 (T. 711), as per Mr. Koricich’s calculationé, gives
an adjusted figure of $4,286.06 as the annual cost. The cost of supplementing the pond in 2004
was $4,996.57. (T. 715) Adjusting this figure for 40% above average rainfall in 2004, again as
per Mr. Koricich’s calculations, gives an adjusted figure of $6,995.20 as the annual cost. To
arrive at an average annual cost, Mr. Koricich averaged the 2003 and 2004 costs together. We
agree with Mr. Koricich’s. approach, and in doing so arrive at an average annual coét of

$5,640.63.*

* Dr. Kenkel testified that it was not appropriate to average the two figures since costs would be
expected to rise from one year to the next. We agree with Dr. Kenkel that averaging the costs for
2003 and 2004 is not likely to give an accurate accounting of 2005’s costs, since they are likely
to be higher than those in 2004; however, our purpose in averaging the costs for 2003 and 2004
is not to determine what costs are likely to be for 2005 or any subsequent year — the increase in
costs from year to year is taken into consideration in the present value formula. Rather, we are
simply trying to determine an average annual cost, which must then be multiplied by the
multiplier of “72.”
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Multiplying the average annual cost of $5,640.63 by the multiplier of 72 gives a present
value of $406,125.36. Therefore, we shall modify the directive of the Department in its March
17, 2004 letter and require Maple Creek to pay the sum of $406,125.36 in compensation to the
Landowners for the increased cost of operating and maintaining their pond.

The Department points out in its post hearing brief that the purpose of providing for
increased operation and maintenance costs associated with a restored or replaced water supply is
to compensate the owner for any increased costs, not to provide a windfall to the owner of the
water supply. We agree. The water supply owner who has suffered a loss and has thereby
incurred increased operation and maintenance costs must be compensated for that loss and
increase in costs. We believe that the amount calculated in this'adjudication does that.

As the Department points out further, a present value lump sum payment to the injured
water supply owner is one option for a mine operator' to satisfy its obligation to provide for
increased operation and maintenance costs under 25 Pa. Code § 89.145a (f) (iv). It is not the
only option. Mr. Koricich testified that the mine operator may also establish a financial vehicle
that would yield the annual cost to take care of the operation and maintenance on a yearly basis.
We would assume that a trust fund or some other appropriate financial vehicle set up to provide
for annual operation and maintenance costs would meet this requirement.

CONCLUSIONS OF LAW
1. The Board’s review in this matter is de novo. Warren Sand & Gravel Co. v. DEP, 341
A.2d 556, 565 (Pa. melth. 1978); Shuey v. DEP, EHB Docket No. 2002002-269-R (Adjudication
issued August 10, 2005), p. 33; Smedley v. DEP, 2001 EHB 131.
2. The Landowners and Maple Creek bear the burden of proof in their respective appeals.

25 Pa. Code § 1021.122 (a) and (c) 2).
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3. The Department acted in a timely manner pursuant to Section 5.2 (b) (2) of the Mine
Subsidence Act, 52 P.S. § 1406.5b (b) (2). |

4. The.criteria for reopening the record in this matter pursuant to 25 Pa. Code § 1021.133
have not been met.

5. If underground mining affects a water supply, the mine operator must restore or replace
the affected water supply in an adequate quantity and quality so that the pre-mining uses can be
maintained. 52 P.S. § 1406.5b.

6. If the operating and maintenance costs of the restored or replaced water supply are more
than a de minimus cost increase, the mine operator shall provide for the permanent payment of the
increased operating and maintenance costs of the restored or replaced water supply. 25 Pa. Code §
89.145a (f) (1) (v).

7. The Department acted reasonably and in conformance with the law when it concluded
that the natural recharge of the Lang pond had not been restored and ordered Maple Creek to take
action to restore the uses bf the pond.

~ 8. The Department acted reasonably and in conformance with the law when it determined
that the uses of the pond could be restored through augmentation of the water supply.

9. The record does not demonstraté by a preponderance of the evidence that adding
chlorinated tap water to the pond provides a detrimental effect on fish or on humans using the pond.

10. The Department acted reasonably and in conformance with the law when it required
Maple Creek to provide for increased operation and maintenance costs for the pond on a permanent
basis.

11. The Department reasohably calculated the amount of water needed to supplement the

pond on a yearly basis and the annual cost of the water.
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12. We find the testimony of the Landownefs’ expert witness, Dr. James Kenkel, regarding
the method of calculating present vélue to be more credible than that presented by the Department
and Maple Creek.

13. The present value of the increased operation and maintenance costs for the Lang pond in
perpetuity is $406,125.36 and the Department’s directive to Maple Creek shall be adjusted to reflect

this amount.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

FRED W. LANG, JR., JOYCE E. SCHUPING,
DELORES HELQUIST and SHERRY L.
WISSMAN :

V. : EHB Docket No. 2003-145-R

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MAPLE CREEK
MINING INC., Permittee

ORDER

AND NOW, this 12th day of January, 2006, the appeal is granted in part and dismissed

in part as follows:

1.

2.

The Landowners’ petition to reopen the record is denied.

That portion of the appeal seeking further repairs to the pond is denied.

That porﬁon of the appeal seeking to require Maple Creek to install a carbon filtration
dechlorination system is denied.

That portion of the appeal seeking to amend the amount of operation and maintenance

fees required to be paid by Maple Creek is granted in part.

Pursuant to the Mine Subsidence Act and the regulations at 25 Pa. Code § 89.145a (f)
(1) (v), Maple Creek is liable for the increased operation and maintenance costs of
restoring the Lang pond, the present vglue of which is $406,125.36.

In accordance with the law as set forth in this adjudication, in order to meet its
obligation to provide for the increased operation and maintenance costs of the Lang

pond on a permanent basis, on or before February 13, 2006 Maple Creek is ordered
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to do one of the following:

(a) make a one-time lump sum payment to the Landowners in the amount of
$406,125.36 which represents the present value of the annualized increased
operation and maintenance costs, with notice to the Board that such payment
has been made, or |

(b) develop a financial vehicle, acceptable to the Board, that will compensate the
Landowners for the increased yearly operation and maintenance costs of the
Lang pond, adjusted for inflation, on a permanent basis.

7. Jurisdiction is retained.

ENVIRONMENTAL HEARING BOARD

TCHAEL L. KRANCER
Administrative Law J udge
Chairman

GEORGE J. MILLER
Administrative Law Judge

Member

Tl T A
THOMAS W. RENWAND
Administrative Law Judge

Member
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EHB Docket No. 2003-145-R

MICHEELE A. COLEMAN
Administrative Law Judge
Member

Boyaioatatysf ~

BERNARD A. LABUSKES, JR.
Administrative Law Jud

Member

DATED: January 12, 2006

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.
- Southwest Regional Counsel

For Appellant:

Kathleen Smith-Delach, Esq.
Damon J. Faldowski, Esq.
PHILLIPS & FALDOWSKI, P.C.
29 East Beau Street

Washington, PA 15301

For Permittee:

Thomas C. Reed, Esq.
DINSMORE & SHOHL, LLP
Suite 2415, Grant Building
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING .
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

DENNIS GROCE, NATIONAL PARKS :
CONSERVATION ASSOCIATION, GROUP:
AGAINST SMOG AND POLLUTION and
PHIL COLEMAN

V. v EHB Docket No. 2005-246-R

COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :

DEVELOPMENT - WDYT, LLC, Permittee : Issued: January 19, 2006

OPINION AND ORDER ON
APPELLANTS’ MOTION TO MODIFY THE
DISCOVERY, PRE-HEARING AND HEARING SCHEDULE

By Thomas W. Renwand, Administrative Law Judge

Synopsis:
The Pennsylvania Environmental Hearing Board denies in part and grants in part the
“Appellants’ Motion to Modify the Discovery, Pre-Hearing and Hearing Schedule established
by the Board by its Order of November 15, 2005. Appellants have not presented compelling
reasons why the current schedule should be materially extended and the trial postponed to
some unnamed future dates. The Permittee has set forth compelling reasons why it would be

materially and substantially harmed by a further delay in the pre-trial and trial schedule. The
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mere change in lead trial counsel, approximately five and one-half months before the
schéduled trial, without more, does not warrant such extensions in the schedule. The Board’s
review of the facts as set forth in the parties’ papers leads to the conclusion that all parties
have adequate time to conduct any further discovéry, prepare expert reports and pre;trial
motions, and otherwise prepare for the trial. The Board has slightly adjusted the discovery
schedule and addéd additional hearing dates.

OPINION

Presently before the Pennsylvania Environmental Hearing Board is the Appellants’
Motion to Modify the Discovery, Pre-Hearing and Hearing Schedule (Motion to Extend).
Appellants seek extensions to the dates earlier extended by the Board by our recent Order of
November 15, 2005. They also seek additional trial dates. The Motion to extend is opposed
by the Pennsylvania Department of Environmental Protection and vigorously opposed by the

“Permittee.

Appellants focus on the complexity of the issues, the recent change in lead counsel,
and the busy professional and personal schedules of their counsel as the reasons supporting
their Motion to Extend.” The Motion to Extend proposes specific extensions to most of the
pre-trial deadlines but fails to list new trial dates for the merits trial scheduled to begin on
June 5, 2006.

Permittée argues that Appellants have not advanced a good reason to extend the

carefully crafted pre-trial and trial schedule set forth by the Board. Permittee contends that
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even though Appellants’ former lead counsel has withdrawn from the case, Appellants’
current counsel have sufficient time to prepare their case for trial. Moreover, Permittee
argues strenuously that extending the pre-trial dates and postponing the trial will cause it dire
ﬁnanbial problems.

As we stated in our Opinion of November 15, 2005, it is imperative “that the Board
balance the competing interests of the parties in order to assure that the issues are resolved
expéditiously but assuring that adequate time is allotted to prepare for hearing.” Groce et al.
v. Department of Environmental Protection and Wellington Development-WDYT, LLC
(Opinion issued November 15, 2005, page 7). After carefully reviewing the respective
positions of the parties we see no sufficient reasons to postpone the trial or substantially
extend the pre-trial deadlines. We agree with Permittee that Appellants have not pointed to
any conflicting hearings or trials but simply set forth other professional obligations of
counsel that appear to be neither unique nor crushing. We also agree with Judge (now Chief
Judge) Krancer’s statement in McCool v. Department of Environmental Protection, 2000
EHB 388, 390, that a change in trial counsel “does not automatically negate pre-trial and trial
deadlines.”

In summary, Appellants have narrowed the issues raised in their Appeal, have not
advised us why they will not be able to complete discovery in the time presently allotted, and
have advanced insufficient reasons which would permit us in good faith to postpone the trial.

Nevertheless, we will extend slightly the discovery period and the deadlines for filing expert
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discovery to provide Appellants additional time, while still keeping the other pre-trial and
trial deadlines intact. We will also add to the days allotted for trial to insure that the trial is

completed in June 2006.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION, GROUP:
AGAINST SMOG AND POLLUTION and
PHIL COLEMAN
V. : EHB Docket No. _2005—246-R
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :
DEVELOPMENT - WDYT, LLC, Permittee :

ORDER

AND NOW, this 19™ day of January, 2006, following review of the Appellants’
Motion to Modify the Discovery, Pre-Hearing and Hearing Schedule, it is ordered as follows:
1) The Motion is granted in part and denied in part.
2) Our Order of November 15, 2005 is amended as follows:
A (a) Paragraph 1 is modified as follows: All Discovery shall be
served on or before Friday, March 3, 2006.
(b) Paragraph 2 is modified as follows: All parties shall serve their
answers to expert interrogatories or serve their expert reports on

or before Tuesday, February 21, 2006.



(c) Paragraph 3 is modified as follows: All parties may file
supplemental expert reports or answers to expert interrogatories
in rebuttal or respond to any other expert reports on or before
Monday, March 6, 2006.

(d) Paragraph 10 is modified as follows: The trial in this case
will commence in Pittsburgh at 9:30 a.m. on Friday, June 2,
2006 and continue on June 5, 6, 7, 13, 14, 15, 16, 20, 21, 22,
23,26, 27, 28, 29, and 30, 2006.

3) All other provisions of our Order of November 15, 2005 remain as
stated.

ENVIRONMENTAL HEARING BOARD

W
THOMAS W. RENWAND

Administrative Law Judge
Member

DATED: January 19, 2006
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c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For Appellants:

Michael A. Parker, Esq.

University of Pittsburgh School of Law
P.O.Box 7226

Pittsburgh, PA 15213-0221

Robert Ukeiley, Esq.
433 Chestnut Street
Berea, KY 40403

Michael D. Fiorentino, Esq.
Mid-Atlantic Environmental Law Center
Widener University School of Law

4601 Concord Pike

P.O. Box 7474

Wilmington, DE 19803-0474

For the Commonwealth, DEP:
Michael J. Heilman, Esq.

John H. Herman, Esq.
Marianne Mulroy, Esq.
Southwest Regional Counsel

For Permittee:

Glenn L. Unterberger, Esq.

Brendan K. Collins, Esq.

Sabrina M. Rudnick, Esq.

Ronald M. Varnum, Esq.

Ballard Spahr Andrews & Ingersoll, LLP
1735 Market Street — 51% Floor
Philadelphia, PA 19103-7599



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
hitp://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
MORRIS TOWNSHIP :
V. : EHB Docket No. 2005-044-MG

COMMONWEALTH OF PENNSYLVANIA, :Issued: January 19, 2006
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and SKY HAVEN COAL, INC.,

Permittee

OPINION AND ORDER ON
MOTION TO DISMISS

By George J. Miller, Administrative Law Judge
Synopsis

The Board dismisses an appeal from a permit revision which authorized a
permittee to use bios“olids in reclamation activity. The Department has fecently revised
the permit to remove the approval to use biosolids which renders the appeal moot.

OPINION

Before the Board is a motion to dismiss filed by the Department of Environmental
Protection. The Department seeks to dismiss the appeal of Morris Township from a
revision to a surface mining permit issued to Sky Haven Coal, Inc. (Permittee), which
approved the use of biosolids in reclamation activities. The basis for the Department’s
motion is that the permit has been revised since the appeal was filed to remove the
approval for the application of biosolids thereby rendering the Township’s appeal moot.
We agree with the Department and for the reasons explained below, we will dismiss the

Township’s appeal.



On February 3, 2005, the Department revised the Permittee’s surface mining
permit for an operation located in Morris Township, to allow the use of biosolids in
reclamation activities. Morris Township filed a timely appeal on March 7, 2005, but did
not file any petition for supersedeas. Accordingly, the Permittee utilized biosolids at the
site until by letter dated August 8, 2005, the Permittee informed the Department that it
had} completed its use of biosolids and would no longer be applying them at the site. The
Department again revised the permit to remove the approval for the use of biosolids on
August 24, 2005. The Township did not appeal this revision. The Department has
therefore moved to dismiss the appeal because the August 24 permit revision rendered
the Township’s appeal moot. According to the Department, the objectionable activity has
been completed and the Board can offer no relief.

| It is axiomatic that if an event occurs during the appeal process which deprives
the Board of the ability to provide effective relief or deprives an appellantkof an actual
stake in the outcome of a controversy, the appeal should be dismissed as moot.'
Generally speaking where the Department rescinds or supplants a permit condition or
approval, the Board has found the appeal objecting to that condition moot.> However,

courts have established some narrow exceptions to the mootness doctrine, which include

! Horsehead Resource Development v. Department of Environmental Protection,
780 A.2d 856 (Pa. Cmwlth. 2001), petition for allowance of appeal denied, 796 A.2d 987
(Pa. 2002); see also Cooley v. DEP, EHB Docket No. 2003-246-C (Opinion issued
September 15, 2005); Valley Forge Chapter of Trout Unlimited v. DEP, 1997 EHB 1160.

2 E.g., Cooley v. DEP, EHB Docket No. 2003-246-K (Opinion issued September
15, 2005)(appeal is moot where a subsequent air plan approval superceded the plan
approval under appeal); Solebury Township v. DEP, 2004 EHB 23 (appeal moot where
the Department rescinded a water quality certiﬁcation) Valley Forge Chapter of Trout
Unlimited v. DEP, 1997 EHB 1160 (appeal is moot where amended permit superceded
permit under appeal).
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situations where the conduct complained of is capable of repetition but will evade review;
where the case involves issues of great public importance; or where one party will suffer
a detriment without the court’s decision.?

The Township apparently concedes that its appeal is moot, but argues that the
issues raised in the appeal are of great public importance and should be heard by the
Board under that exception to the mootness doctrine. Specifically the Township contends
that this case involves an issue of great public importance because of an unspecified
hazard posed to the health and welfare of the Township’s citizens, and “secondary issues”
such as odors. The Township does not elaborate on what these hazards might be, nor does
it suggest what relief the Board might be able to offer that would not amount to an
advisory opinion. The courts have rarely applied the public importance exception to the
mootness doctrine,’ and when they have done so, it is normally to address an issue of
statewide importance® or the case involves other peculiar circurhstances make judicial
review prudent.6 Although the application of biosolids in this case is doubtless an

important concern to the local residents, the Township has not described a legal issue of

importance beyond the Township, nor has it described evidence of any real continued

3 Horsehead Resource Development, 780 A.2d at 858.

* In re Gross, 382 A.2d 116 (Pa. 1978).

3 In re Duran, 769 A.2d 497 (Pa. Super. 2001)(constitutionality of court ordered
blood transfusion is an issue of public importance because of the number of Jehovah’s
Witnesses in the state and the likelihood that some will be involved in emergencies where
a doctor will seek a court ordered blood transfusion).

8 Lutz v. Tanglewood Lakes Cmty. Ass'n, 866 A.2d 471 (Pa. Cmwlth.), petition for
allowance of appeal granted on other grounds, 880 A.2d 502 (Pa. 2005)(issue relating to
the removal of directors of nonprofits is not only of fundamental importance, but the
short term tenure of directors makes it likely that the mid-term removal of a director
would not be considered by the court until after the term had expired).
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hazard which the Board has the ability to alleviate. Accordingly, we must dismiss the
Township’s appeal.

We therefore enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MORRIS TOWNSHIP
\2 : EHB Docket No. 2005-044-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and SKY HAVEN COAL, INC.
ORDER

AND NOW, 19™ day of January, 2006, the motion to dismiss the appeal by the

Department of Environmental Protection in the above-captioned matter is hereby

GRANTED.

BOARD

Administrative Law Judge
Chairman

Thege {- Ml

GEORGE J. MILLER
Administrative Law Judge
Member

THOMAS W. RENWAND
Administrative Law Judge
‘Member
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DATED: January 19,2006

c: DEP: Litigation:

Brenda K. Morris, Library

ot VP e

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BERNAKRD A. LABUSKEE,
Administrative Law Judge
Member

For the Commonwealth, DEP:

Charles B. Haws, Esquire

Southcentral Region

For Appellant:

John A. Sobel, Esquire
SOBEL & COLLINS
218 South Second Street
Clearfield, PA 16830

Permittee:
Mr. Joel Albert

c/o Sky Haven Coal, Inc.

5510 State Park Road
Penfield, PA 15849
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
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SCHUYLKILL TOWNSHIP
V. : EHB Docket No.: 2005-361-L

COMMONWEALTH OF PENNSYLVANIA, : Issued: January 24,2006
DEPARTMENT OF ENVIRONMENTAL :

- PROTECTION

OPINION AND ORDER ON MOTION FOR
EXTENSION OF TIME TO FILE AMENDED APPEAL AS OF RIGHT

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

The Board denies a motion to extend the time for amending a notice of appeal as of right

because the Board’s rules do not authorize such action.
OPINION

Schuylkill Township (Appellant) has ﬁlledb a motion for extension of time to file an
amended appeal as of right. Appellant seeks an extension to amend its appeal as of right until
Janué.ry 29, 2006 in its appeal from a November 30, 2005 Notice of Violation regarding
Appellant’s NPDES MS4 Annual Report for Permit No. PAI130533.

Appellant originally filed its appeal on December 30, 2005, and reserved the right to
amend the appeal pursuant to the Board’s rules. The Board’s rules provide that “[a]n appeal may
be amended as of right within 20 days after filing thereof.” 25 Pa. Code § 1021.53(a). Here, the
twénty—day period to amend as of right expired on January 19, 2006. On January 19, 2006

Appellant filed a motion to extend the time to amend its appeal as of right until January 29, 2006.

61



The Board’s rules do not allow for extensions of time to amend notices of appeal as of
right. See Williams Township v. DEP, EHB Docket No.2005-096-MG, slip op. at 2 (Opinion
issued October 4, 2005) (Board is not authorized to grant an extension of the amendment as of
right period). However, the Board’s rules do provide as follows:

After the 20-day period for amendment as of right, the Board, upon motion by the

appellant, may grant leave for further amendment of the appeal. This leave may

be granted if appellant establishes that the requested amendment satisfies one of

the following conditions:

(1) It is based upon specific facts, identified in the motion, that were
discovered during discovery of hostile witnesses or Departmental
employees.

(2) It is based upon facts, identified in the motion, that were discovered
during preparation of appellant's case, that the appellant, exercising due
diligence, could not have previously discovered.

(3) It includes alternate or supplemental legal issues, identified in the

motion, the addition of which will cause no prejudice to any other party or
intervenor.

25 Pa Code § 1021.53 (b).

Based upon the foregoing, we deny Appellant’s motion for an extension of time to amend
its notice of appeal as of right because no such mechanism exists in our rules. Appellant is free
in the future to file a motion to amend its n<;tice of appeal in accordance with Board rule
1021.53. |

Accordingly, we enter the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SCHUYLKILL TOWNSHIP
V. : EHB Docket No.: 2005-361-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 24" day of January 2006, Appellants’ motion for an extension of time to

file an amended notice of appeal as of right is denied without prejudice to Appellant’s right to

file a motion to amend its notice of appeal in accordance with the Board’s rules.

ENVIRONMENTAL HEARING BOARD

BERNARD A. LABUSKES/JR.
Administrative Law Jud
Member

DATED: January 24, 2006

c: DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Southeast Regional Counsel

For Appellant:

Robert J. Sugarman, Esquire
100 N. 17" St. - 11" Floor
Philadelphia, PA 19103
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL

»PROTECTION

V. : EHB Docket No. 2004-201-SA-K
AMERICAN FUEL HARVESTERS, INC.; :
NICHOLAS G. MAZZOCCHI; : Issued: March 1, 2006 ‘
DEMOTECH, INC.; SCOTT SLATER;

and WILLIAM SCHUTTER

OPINION AND ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT

‘By Michael L. Krancer, Chief Judge and Chairman

Synopsis

The Board denies Motions for Summary Judgment filed by two defendants when the
defendants failed to show that there are no genuine issug:s of material fact and that they are
entitled to judgment as a matter of law. No statutory or legal basis was presented to support the
claim that any supposed failure to provide notice under Subsection 501(e) of the Hazardous
Subsfancés Control Act 'precluded‘ the Department from pursuing a cost recovery action.
Moreover, the ﬁamré 6f quality of the notice or lack thereof is a matter of disputed fact which
cannot be resolved on summary judgment. Section 1301 of HSCA does not esfablish a universal
requirement of initiating and completing an enforcement action against all past, then present at
the time of the enforcement action, and subsequent owners and operators of a site as a
prerequisite to institu_ting a suit under HSCA’s cost recovery provisions. Finally, neither Movant

has proven an entitlement to summary judgment based on right to due process under the United
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States Constitution.

Procedural and Factual Background

This matter involves a Complaint filed by the Department of Environmental Protection
(DEP or Department) on September 8, 2004 pursuant to the Hazardous Substances Control Act
(HSCA) seeking recovery of interim response costs incurred by the Department to address the
release and threat of release of hazardous substances at an abandoned demolitién waste
processing facility in East Bangor, Northampton County (Site).! The Department seeks recovery
of costs from the named defendants, American Fuel Harvesters, Inc. (AFH), Nicholas Mazzocchi
(Mazzocchi), Demotech, Inc. (Demotech), Scott Slater (Slater)_ and William Schutter (Schutter)
(collectively Defendants).> On December 10, 2004 Slater and Demotech each filed an Answer
(Slater Answer and Demotech Answe_r, respectively), on January 10, 2005, Mazzovcchi filed an
Answer with Affirmative Defenses (Mazzocchi  Answer), and on July 22, 2005 Schutter, action
pro se filed a narrative Response to Complaint. Currently before the Board are Motions for
Summary Judgment filed by Demotech and Slater. This opiﬁion addresses both motions.

From 1988 until 1992 AFH, a New Jersey corporation, owned and operated the Site and
processed construction and demolition wastes at the Site pursuant to a solid waste processing
permit granted by the Department in 1988. Complaint ] 3 & 11; DEP Memo, Ex. B. Mazzocchi
was the sole officer and directér of AFH until approximately October 12, 1992. Complaint 9 4,
Mazzocchi Answer § 4. Schutter was the CEO of AFH and operated the Site from 1992 until
1995. Complaint § 5. The operations involved processing wood chip material and fine

-aggregates which were separated from construction and demolition waste and stockpiled on the

! Act of October 18, 1988, P.L. 756, as amended, 35 P.S. §§ 6020.101-6020.1305.

2 " The Complaint also named Joseph P. Colarusso as a defendant; however, by order dated July 19,
2005, the Board granted the Department’s Motion to Amend Complaint and released Mr. Colarusso from this action.
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Site. Complaint §{ 11-13; Mazzocchi Answer |§ 11-13; Slater Answer §§ 11- 13; Demotech
Answer 9 11-13.

In 1990 the Department documented the storage of waste material off the permitted area
and subsurface fires on the site. DEP Memos, Ex. B.> In the same year, the Department issued
an Administrative Order to AFH to cease storage off the permitted area, to minimize releases and |
to monitor and extinguish the subsurface fires. Id. On October 22, 1992, Schutter signed a
Consent Order and Agreement (1992 CO&A) with DEP requiring that the sub-surface fires be

-extinguished and materials located in unpermitted areas be removed, and establishing a
maximum holding time for processed and unprocessed materials at the Site. Complaint § 16;
Slater Answer § 16; Demotech Answer § 16. Schutter did not comply with the terms of the 1992
CO&A. Complaint § 17; Slater Answer § 17; Demotech Answer §17. .

According to DEP, Schutter did not comply with the 1992 CO&A. DEP Memos, Ex. B.
Various other orders were issued, from both the Bureau of Air Quality and the Bureau of Waste
Management, regarding the fires and prohibiting the acceptance of waste until the fires were
extinguished. Id. Problems grew worse at the site as these orders were not complied with. In
November 1993 DEP issued an Administrative Order suspending AFH’s operating permit
pending compliance by AFH with the 1992 CO&A. Id. In 1994 Schutter and a third party,
Foster-Wheeler, agreed to and did submit an Immediate Action Plan (IAP) aimed at satisfying
the réquirements of the 1992 CO&A. Id. Later, though, Foster-Wheeler withdrew from the
project. Id.

In October 1994 2 Commonwealth Court Order was issued to AFH pursuant to the 1992

CO&A and the November 1994 Suspension Order. /d. In November 1994 AFH submitted and

3 The Department filed a memdyandum of law in response to both the Slater Motion and the
Demotech Motion. Both of the Department’s memoranda contain identical exhibits. For purposes of this opinion,
we will cite to the exhibits attached to the Department’s memoranda as “DEP Memos, Ex. __.” '

66



DEP approved in January 1995 a Comprehensive Development Plan which, in essence, was a
plan for compliance with the 1992 CO&A. Id. In June 1995 the Commonwealth Court upon the
Department’s request entered an Access Order permitting DEP to enter the site to implement
compliance with the 1992 CO&A if AFH failed to do so. Id; Deposition of William Tomayko
(Tomayko Dep.), Ex. 7.

On August 17, 1995, Demotech acquired the Site from AFH, Complaint § 19.* Slater
was President of Demotech. Complaint § 7; Slater Answer § 7; Demotech Answer § 7. On
September 20, 1995, the Pennsylvania Commonwealth Court, upon consideration of a petition
filed by AFH on August 30, 1995, entered an order which continued the 1992 CO&A and the
November 3, 1993 Suspension Order in full force and effect, but modiﬁed an October 27, 1994
Order and a June 30, 1995 Access Order. DEP Memo, Ex. G. The Commonwealth Court Order
also required that AFH submit a Remediation/Operation Plan (ROP) “for the completion of. site
remediation and proposed future operations of the AHF facility.” Id. § 6. AFH did submit the
ROP in January 1996. 'DEP Memos, Ex. B. In June 1996 Demotech submitted an application
for the rg—issuance and major modiﬁcation. of the suépended solid waste permit. Id. The
Department found the appliéation deficient in certain technical respects and réquested additional
information. /d. Demotech was active at the Site until September 1997 at which time, according
to DEP, it abandoned the site. 1d.

- The parties dispute how to characterize Demotech’s activity at the Site and the legal
import of the activity. It is asserted tﬁat Slater was President of Demotech at least during the
period Demotech was active at the Site. Demotech received an Interim Oberational Approval

with Conditions from DEP regarding the AFH Site ROP which AFH had submitted pursuant to

4 Slater and Demotech deny that Demotech acquired the Site from AFH; they contend they acquired

the stock of AFH, but AFH owned the Site. Slater Answer § 7, Demotech Answer § 7.
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the September 20, 1995 Commonwealth Court Order. Té1nayko Dep., Ex. 10. It is alleged that
Demotech processed construction and demolition materials at the Site which had been present
when it arrived and such material which was brought onto the Site after August 17, 1995.

Further development and final adjudication of these assertions will have to await trial. In
any event, DEP alleges that Demotech was an operator of the Facility, which ﬂ1ey abandoned in
September 1_997 leaving 180,000 cubic yards of lead contaminated unprocessed demolition waste
and processed wood chips at the Site. Complaint §§ 20-22. Slater and Demofech portray
Demotech’s involvement at the Site as primarily one of remediation pursuant .to an approved
ROP. Slater Brief at 2-3; Demotecil Brief at 2-3.5 |

On September 8, 1998, DEP initiated an interim response action at the Site to address
hazardous substances and contaminants at the Site (Interim Response). Complaint § 34. ‘;Tlle
Department’s Interim Response action included, but was not limited to, the extinguishing of the
sub-surface fires and the removal/disposal of the stockpiled materials into an abandoned quarry
followed by the capping of the contaminated materials to eliminate the threat to human health
and the environment posed by the contaminated ﬁate1'ials.” Complaint q '35. The Interim
Response was completed on July 16, 1999. Complaint § 39.

The Department prepared aﬁ administrative record regarding its action at the Site.
Complaint § 30. Public notice of the comment period andb a public hearing regarding the Interim

Response at the Site were published in the Pennsylvania Bulletin on September 19, 1998,

3 Slatér and Demotech state:

Pursuant to the DEP approved [Operation and Remediation Plan], Demotech removed
50,039 net tons of processed and unprocessed construction and demolition materials from the site
between August 16, 1995 and June 22, 1997; Demotech removed 26,000 tons of material from the
site between August 16, 1995 and February 22, 1996 without taking in any new construction and
demolition materials; and Demotech ceased taking in any construction and demolitions materials
on May 9, 1997 and continued to process materials through June 22, 1997.

Slater Brief at 2-3; Demotech Brief at 2-3.

68



Complaint § 31, and mailed to kﬁown responsible parties. Complaint § 31; DEP Memos, Ex. J.
The Department’s Statement of Decision regarding the Interim Response at the Site was issued
on January 26, 2000. Complaint ] 33.

The Department mailed demand letters to each of the Defendants on August 8, 2001
requesting reimbursement of the costs incurred for the Interim Response. Complaint § 42. The
Defendants have not reimbursed the Department. Complaint § 45. The Complaint against the
Defendants seeking recovery of the interim response costs incurred by the Department to address
the release and threat of release of hazardous substances at the Site was filed on September 10,
2004. Presently before the Board are: the Motion for Summary Judgment (Slater Motion) and
Brief in Support of Motion for Summary Judgment (Slater Brief) filed by Slater; the Motion for
Summary Judgment (Demotech Motion) and Brief in Support of Motion for Summary Judg11)ellt
(Demotech Brief) filed by Demotech; the Department’s Response to the Slater Motion (DEP
Response to Slater) and Memorandum of Law (DEP Memo on Slater Motion) ; the Department’s
Response to the Demotech Motion (DEP Response to Demotech) and Memorandum of Law
(DEP Memb on Demotech Motion); and Slater’s Reply to the DEP Me;fno on Slater Motion.

The Slater Motion and the Demotech Motion are almost identical and argue that
summary judgment is appropriate and the recovery of response cost is barred because DEP did
not adhere to the exhaustion requirements set forth in 35 P.S. § 6020.1301, Slater Motion 915
Demotech Motion ¥ 4, and because DEP failed to comply with the due process requirements of
the United States Constitution. Slater Motion J 6; Demotech Motion § 5. Slater also claims that
DEP did not provide notice as required by 35 P.S. § 6020.501 and that failure bars DEP from

recovering costs from Slater. Slater Motion § 4.
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Standard of Revigw

The Board’s standard of review of a summary judgment motion is well established:

Our standard for review of motions for summary judgment has been set forth
many times before. ‘We will only grant summary judgment when the record,
which is defined as the pleadings, depositions, answers to interrogatories,
admissions, affidavits, and certain expert reports, show that there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of
law. Holbert v. DEP, 2000 EHB 796, 807-09 citing County of Adams v. DEP,
687 A.2d 1222, 1224 n. 4. (Pa. Cmwlth. 1997). See Pa. R.C.P. 1035.1. Also,
when evaluating a motion for summary judgment, the Board views the record in a
light most favorable to the non-moving party and all doubts as to the existence of
a genuine issue of material fact must be resolved against the moving party.
Holbert, 2000 EHB at 808 (citations omitted).

Eg., Army for a Clean Env’t, Inc. v. DEP, EHB Docket No. 2005-036-K, slip op. at 4-5
(Opinion issued July 28, 2005) (and cases cited therein).
Discussion

A Notice under 35 P.S. § 6020.501(e)

Slater argues that alleged lack of notice to him under Subsection 501(e) of HSCA, 35 P.S.
§ 6020.501(e), negates as a matter of law DEP’s cause of action against him under HSCA. The
argument is a bit circuitous and is not apparent from the plain language of Subsection 501(@).
Slater says that DEP did not provide notice to him prior to undertaking the Interim Response.
Slater Brief at 5. According to Slater, no Subsection 501(e) notice was provided to him, thus,
prejudicing him, depriving him of due process and accordingly, he “may not be held liable for
the cost of the response action.” Slater Brief at 7.
~ Slater’s own construction of the argument reveals why it is flawed. The language of
Subsection 501(e) does not provide what Slater says it does. Section 501, entitled “Response
authorities” provides, in pertinent part:
(a) General rule.—Where there is a release or substantial threat of release of a

contaminant which presents a substantial danger to the public health or safety or
the environment or where there is a release or threat of a release of a hazardous
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substance, the department shall investigate and, if further response action is
deemed appropriate, the department shall notify the owner, operator or any other
responsible person of such release or threat of a release if such persons are known
and may allow such person or persons to investigate and undertake an appropriate
response, or may undertake any further investigation, interim response or
remedial response relating to the contaminant or hazardous substance which the
department deems necessary or appropriate to protect the public health, safety or
welfare or the environment. :
(¢) Notice of investigations.—The department, upon undertaking any
investigation, interim response or remedial response under this section, shall give
prompt written notice thereof to the owner and operator of the site and to the first
mortgagee holding a mortgage on the premises on which the site is located.
35 P.S. § 6020.501(a), (). -Subsection 501(e) does not say that a cost recovery action authorized
by Section 507 may not be maintained in the absence of Subsection 501(6) notice. In other
words, neither Subsection 501(e) nor Section 507 provide that Subsection 501(e) notice is a
prerequisite to suit under Section 507. Nor does Subsection 501(e) say that a person who would
otherwise be a “responsible person” under Section 701 is not a responsible party if there has not
been Subsection 501(e) notice to that party. We note that there are specific exceptions provided
in Section 701 whereby persons who would otherwise be “responsible persons” under HSCA are
not “responsible persons.” There is no such exception for persons who did not receive a
Subsection 501(e) notice. Cf. DER v. Crown Recycling & Recovery, Inc., 1993 EHB 1571 (lack
of § 506(b)(2) notice regarding development of the administrative record has no effect on
whether or not the person is a responsible person under HSCA).®

Thus, there is no link in the plain words of Subsection 501(e) between it and either the

sections of HSCA which allow a suit to be filed against responsible persons or the sections which

define who a responsible person is under HSCA. If the Legislature intended to bar cost recovery

§ Slater does not allege he was not provided notice under Subsection 506(b) regarding the development of
the administrative record. This is not an unimportant point. The Crown Recycling Board did hold that lack of
Subsection 506(b) notice, while not negating responsible party status, was a serious substantive defect which
mandated the remand of the matter to the Department with direction to reopen the Administrative Record. Crown
Recycling, 1993 EHB at 1578-79.
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actions if the Subsection 501(e) notice was not provided, or render otherwise responsible parties
not responsible for lack of Subsection SOl(é) notice, it could have and would have done so in
plain language. Indeed, the Legislature did do so in Section 1301 ‘which we will discuss later,
and in Section 708 (during the Section 708 mediation process, the department shall not
commence an action to recover response cosfs from any participating person).. Clearly, then,
even if Slater had never been provided notice under Subsection 501(e) he would not be entitled
to dismissal of the HSCA suit against him as a matter of law on that basis.

Moreover, the nature and quality of the notice, or possible lack thereof, to Slater is a
matter which, under the record as it stands, is the subject of disputed facts and interpretations of
facts. DEP’s Complaint alleges that: “On September 30, 1998, the Department submitted a letter
to AFH, Schutter, Demotech, Slater and Colarusso notifﬁn-g them of the Department’s Prompt
Interim Response action.” Complaint § 29. The record currently before the Board contains
several letters to counsel allegedly representing Slater and Demofech and testimony and
affidavits regarding various meetings between DEP, Slater, Demotech and counsel for Slater and
Demotech regarding the Site and conditions at the Site. There is an August 6, 1998 letter from
Joseph Brogna of DEP to Ronald Patterson, Esquire that specifically references Subsections
501(a) and 501(e) and DEP’s determination that, based on its investigation at the Site, “further

33

response action is appropriate. Deposition of Joseph Brogna, Ex. 5. The letter further notes
that DE}A)V has information that Demotech is the owner and former operator of the Site; therefore,
Demotech could be responsible for the costs of investigations or responses at the Site. /d. Slater
argues that the August 6, 1998 letter does nof mention Slater by nainp, thus cannot constitute

written notice to Slater. However, DEP presents another letter as evidence of notice to Slater and

Demotech of the Interim Response; a September 30, 1998 letter from Woodrow Cole of DEP to
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Ronald Patterson, Esquire, Attorney for Scott Slater — Demotech, providing a copy of the public
notice regarding the prompt interim response at the Site and the development of the
administrative record, including a public hearing and the opportunity to submit written
comments. DEP Memos, Ex. J 7 Slater and Demotech deny receiving these letters and argue that
sending the letters to attorneys does not provide notice to the individual or the company. Slater
Brief at 6; Affidavit of Scott Slater. DEP presents material which it says shows that Slater and
Demotech advised DEP that Attorney Patterson should be the contact person, thus notice to the
designated attorney provides notice to Slater and Demotech.

All of this shows that even if Subsection 501 (e) notice were the lynchpin of whether DEP
can maintain any HSCA action against Slater, a proposition that Slater has not demonstrated,
there are a myriad of unresolvea factual issues regarding the nature and quality of notice to Slater
which stand in the way of Slater’s being entitled to summary judgment.

Prior Administrative or Judicial Enforcement Action Requirement of 35 P.S. § 6020.1301

Section 1301 of HSCA provides, in part:

(a) Application.-Notwithstanding the provisions of subsection 505(c) and section
507, an identified and responsible owner or operator of a site with a release or
threatened release of a hazardous substance or a contaminant shall not be subject
to enforcement orders or the cost recovery provisions of this act, until the
department has instituted administrative or judicial enforcement action against the
owner or operator under other applicable environmental laws and the owner or
operator has failed to comply with or is financially unable to comply with such
administrative or judicial enforcement action. In the event of noncompliance with
such administrative or judicial enforcement action, the provisions of this act may-
be applied by the department unless the owner or operator has obtained a
supersedeas from the board or the court conducting any such judicial enforcement
action. For the purposes of this subsection, such a supersedeas shall be based on .
whether there is a release or threatened release at the site which constitutes a
danger to the public health and safety or the environment. An appeal of the
department's enforcement action shall not serve as a bar that prevents the

7 The September 30, 1998 letter states: “This notice is provided to your client, Scott Slater of

Demotech, pursuant to Section 1113 of [HSCA].” DEP Memos, Ex. J. Mr. Cole sent another letter to Attorney
Patterson on December 21, 1998 correcting that reference to Subsection 506(b)(2) of HSCA. Id
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department from applying the provisions of this act to the owner or operator in the
absence of the issuance of a supersedeas.

(c) Authority.-Nothing in this section shall affect the authority of the department
or the Governor to implement an interim response or an emergency response.

35 P.S. § 6020.1301(a), (c) (footnote omitted).g Slater and Demotech argue that because DEP
has not exhausted at least one other remed.y available under the law against Slater or Demotech,
DEP is barred from pursuing a cost recovery action against either Slater or Demotech. Slater
Brief at 7; Demotech Brief at 5. Slater’s position is: “DEP must complete an administrative or
judicial enforcement action against the owner or operator under other applicable énvironmental

law and the owner or operator must fail to comply with such administrative or judicial

enforcement action prior to recovery of response costs.” Slater Reply to DEP Memo on Slater’s
Motion at 4-5 (italicized emphasis supplied and underlined emphasis in the original). DEP argues
that Subsection 1301(c) and the nature of an interim response makes Subsection 1301(a)
inapplicable to interim response actions or, in the alternative, if Subsection 1301(a) applies to
interim respénses, the provisions regarding prior action have been met in this case.

The theory that completion of administrative or judicial enforcemenp actions is the

prerequisite for suit is contrary to the plain language of the statute. Subsection 1301(a) says that

8 Subsection 35 P.S. 6020.1301(b) provides other instances when the department may not initiate

enforcement orders or seek cost recovery, none of which are applicable here:

(b) Department action.-The department may not initiate enforcement orders nor apply the cost
recovery provisions of this act against a responsible person for the release or threatened release of
a hazardous substance or a contaminant at a site that is the subject of subsection (a), where the
owner or operator of the site is financially able to comply with an administrative or judicial
enforcement action instituted under subsection (a), and the owner or operator has undertaken
appropriate action to abate the release or threatened release of the hazardous substance or
contaminant, as required by the administrative or judicial enforcement action, or the owner or
operator has obtained a supersedeas from the board or the court conducting any such judicial
enforcement action. For the purposes of this subsection, such a supersedeas shall be based on
whether there is a release or threatened release at the site which constitutes a danger to the public
health and safety or the environment. An appeal of the department's enforcement action shall not
serve as a bar that prevents the department from applying the provisions of this act to the
responsible person in the absence of the issuance of a supersedeas to the owner or operator.
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DEP is required to have “instituted administrative or judicial enforcement action against the
owner or operator under other applicable environmental laws” not that such proceedings have
been completed.

The word “completed” is not in Section 1301 and, of course, “instituted’> does not mean
“completed,” it means “commenced” or “started.”® Accord Dept. of Envtl. Res. v. United States
Small Business Admin., 579 A.2d 1001, 1005 (Pa. Cmwlth. 1v990) (interpreting this provision to
require that DEP “pursue remedies under [other applicable environmental laws which]
encompass the concept of cleanup, before seeking to apply provisions of the Pennsylvania
HSCA.”).

We also disagree, for two reasons, with the contention édvanced by Slater and Demotech
that the administrative and judicial enforcement action required by Subsection 1301(a) must
necessarily have been instituted against them s'pe'ciﬁcally by name. In this case, the Department
instituted administrative enforcement actions against Schutter and AFH which culminated in the
September 20, 1995 Commonwealth Court Order. AFH and/or Schutter were the owners and/or
operators of the Site during that time in which the Department initiated and maintained its
~ enforcement action. Slater and Demotech came on the scene in August 1995 while DEP’s
actions were pending and being pursued against AFH and Schutter.

First, it is not clear on the record whether Demotech’s purchase of AFH’s stock just
before the entry of the September 20, 1995 Commonwealth Court Order placed Demotech and
its President Slater in the shoes of AFH With regard to this enforcement action. This is not the
time or the place to delve into a discussion of possible successor liability and/or piercing

corporate veils. Obviously, the record is not nearly in a state in which we could or should

9 Random House Webster’s Unabridged Dictionary (2™ ed. 1998) defines “institute” in this sense as
“to inaugurate; initiate; start...” at 988.
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explore that issue. Suffice it to say that the question is open and neither Demotech nor Slater are
entitled dismissal on the point that-one or both of them does not stand in the shoes of AFH with
respect to the enforcement actions DEP had taken against AFH. '

Second, Slatef and Demotech havev not convinced us that HSCA Subsection 1301(&)‘ must
be read to require individual actions against all past, and in this case, subsequent owners or
operatofs. Thus, even if the enforcement actions would not be.c'onsidered as against Slater énd
Demotech as such, they nevertheless have not shown that Subsection 1301(a) requires, as a
matter of law, that judgment be entered in their favor.

Subsection 1301(a) provides that “an” identified owner or operator is not subject to the
cost recovery provisions of HSCA until enforcement actions under other applicable
environmental laws have been initiated against “the” owner or operator. The reference to “the”
owner or operator can, and perhaps must, mean the owner or operator of the Site at the time the
enforcement action is initiated. That interpretation makes much sense in a case, like this one, of
subsequent owners and operators. At the time of the initiation of the enforcement action, a
subsequent owner is obviously not present. We are hesitant to read HSCA to réquire DEP to
keep 1'ei1ew'1ng' or commencing anew ongoing enforcement activities every time a new owner
comes into the picture as a prerequisite for suing such new owners and operators. We déubt that
the drafters of HSCA meant to provide such safe harbor to late.coming Oowners or operators.

Judge Myers aérees. In Crown Recycling & Recovery, enforcement actions were brought

against the then owners of the site who were dead by the time suit was brought but not against

10 Not only is the nature of the transaction that occurred on August 17, 1995 lacking from the record,
it is not clear whether Slater and Demotech considered themselves bound by the September 20, 1995
Commonwealth Court Order. Slater states “Demotech, complied with the Commonwealth Court Order and
submitted its ROP on January 31, 1996[.]" Slater Brief at 5. That statement certainly implies that Slater and
Demotech considered the Commonwealth Court Order binding upon them, which may constitute an enforcement

action against one or both of them for purposes of Section 1301.
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the executors of the estates of the dead owners who had been named as liable persons in the
lawsuit. 1993 EHB 1571. The executors claimed that they were not proper defendants because
although enforcement actions had been brought against the dead owners, no such actions had
been brought against them. Judge Myers in rejecting this argument said:

By this argument, Defendants read more into §1301(a) than the Legislature put

there. DER is only required to “initiate” administrative or judicial enforcement

actions under other environmental laws. While there may be an argument over

the precise meaning of this term in the context of §1301(a), we are satisfied that
what DER did in this case is enough to meet the requirements.

DER’s enforcement actions lasted for about a year from August 1988 to
August 1989, during which it issued an Administrative Order and obtained two
Orders from Commonwealth Court, all directed at the then owners and operators
of the site. In September 1989 it decided to proceed under the HSCA, obtained a
Court Order in November 1989 and began the interim response in July 1990.

This, in our judgment, is sufficient compliance with §1301(a) to remove the bar
imposed there.

1993 EHB at 1584-85 (footnote omitted).

The bottom line is that initiation of administrative or judicial enforcement action against
the then owner and/or operator is enough to remove the Subsection 1301(a) bar to suit. In this
case that was done and there would be no bar td suit against Slater or Demotech.

Due Process Reguirements of the United States Constitution

Both Slater and Demotech briefly argue that the United States Constitution requires
hearing and notice before being deprived of life, libel'fy or property and with regard to DEP’s
Complaint, they “have been denied property without a hearing and notice.” Slater Brief at 11;
Demotech Brief at 9. Although it is less than clear from their filings, it appears that Slater and
Demotech rely on the lack of notice and prior ¢nf0rcement action against them in name as the
basis for their due process argument. As noted above, Slater failed to show he is entitled to
judgment as a matter of law regarding the notice issue and there are genuine issues of material

fact surrounding the issue of notice in this matter. Similarly we denied both Motions with regard
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to the Section 1301 issue so adopting those arguments to support a right to summary judgment
on a due process claim likewise fails.

. Also, we note that the proceedings before us provide a full due process trial. The range
of results can vary from full vindication of Slater and Demotech to full vindication of DEP and
anywhefe in between..

For all the above reasons, both Motions are denied and an appropriate order follows.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
v. : EHB Docket No. 2004-201-SA-K
AMERICAN FUEL HARVESTERS, INC.;
NICHOLAS G. MAZZOCCHI;
DEMOTECH, INC.; SCOTT SLATER;
and WILLIAM SCHUTTER
ORDER
AND NOW, this 1** day of March 2006, the Motion for Summary Judgment filed by

Scott Slater and the Motion for Summary Judgment filed by Demotech, Inc. are denied.

ENVIRONMENTAL HEARING BOARD

MIGAAEL L. KRANCER
Chief Judge and Chairman

DATED: March 1, 2006

Service list on following page
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EHB Docket No. 2004-201-SA-K

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris; Library

For the Commonwealth, DEP:
Michael T. Ferrence, Esquire
Northeastern Regional Counsel

Co-Counsel for Defendant Nicholas G. Mazzocchi:
Patrick T. Collins, Esquire
FRANZBLAU DRATCH, P.C. ‘
Plaza One, 354 Eisenhower Parkway
P.O. Box 472
Livingston, N.J. 07039-0472

and
Jonathan S. Ziss, Esquire
MARGOLIS EDELSTEIN
The Curtis Center, 4" Floor
601 Walnut Street
Independence Square West
Philadelphia, PA 19106-3304

For Defendants Scott Slater
and Demotech, Inc.:

Joseph R. Lawrence, Esquire
STRASSB URGER McKENNA
GUTNICK & POTTER, P.C.
Four Gateway Center

444 Liberty Avenue, Suite 2200
Pittsburgh, PA 15222

For Defendant:

American Fuel Harvester, Inc.
c/o Scott Slater, pro se

20 Chipperfield Drive

Effort, PA 18330

American Fuel Harvester Inc.

c¢/o William Schutter, pro se

3385 Grand Cypress Drive, Apt. 202
Naples, F1 34119

William Schutter, pro se

3385 Grand Cypress Drive, Apt. 202
Naples, F1 34119
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DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION,
GROUP AGAINST SMOG AND
POLLUTION and PHIL COLEMAN
V. : EHB Docket No. 2005-246-R
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :
DEVELOPMENT - WDYT, LLC, Permittee : Issued: March 1, 2006

OPINION AND ORDER ON
APPELLANTS’ MOTION FOR EXTENSION
OF TIME TO FILE THEIR AIR MODELER EXPERT REPORT
By Thomas W. Renwand, Administrative Law Judge
Synopsis:
The Pennsylvania Environmental Hearing Board grants a Motion for Extension of
Time to file a specific expert report. The fact that Appellants’ previous expert’s mother

recently died provides ample justification for the slight extension which will not affect the

scheduled hearing dates.



OPINION

Presently before the Pennsylvania Environmental Hearing Board is the
Appellants’ Motion for Extension of Time To File Their Air Modeler Expert Report.
Appellants’ Motion for Extension is opposed by the Pennsylvania Department of
Environmental Protection and vigorously opposed by the Permittee, Wellington
Development-WDYT, LLC.

Appellants contend that the extension they seek will not affect any of the other
deadlines established by the Board but without the extension they will not be able to
present a signiﬁcant portion of their case. The extension is needed because the expert they
originally retained in this matter recently advised the Appellants that due to the death of
her mother she would be unable to assisf them on the case. Appellants have been able to
retain another expert but due to his other work commitments, he would not be able to
complete the required expert report until April-14, 2006.

The Department contends that no further extension is justified. Wellington
reminds us that we have already d¢nied two earlier motions for extensions and it claims
that the Appellants’ predicament is one of their own making. Wellington also is
extremely concerned that should we “grant Appellants” Third Motion, there is serious risk
that Appellants will have succeeded in extending all other pre-hearing deadlines, thereby
delaying the hearing.” (Wellington’s» Response to the Motion for Extension, page 4)
Wellington also voices concern that such an extension would prejudice any motion for
summary judgment it might file. Finally, Wellington states that it “simply desires a timely

hearing on the objections Appellants raised back on July 29, 2005.” (Wellington’s
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Response, page 7)

As noted by Wellington and referenced by Appellants, we have endeavored “to
balance the competing interests of the parties in order to assure that the issues are resolved
expeditiously but assuring that adequate time is allotted to prepare for the trial.” Groce v.
DEP and Wellington Development ~-WDYT, LLC (Opinion and Order issued November
15, 2006), page 7. It is our responsibility and duty to oversee the discovery by the parties
including expert discovery. It is certainly very important to‘the integrity of the litigation
process and part of the due process rights afforded to all of the parties that the deadlines
we set are viewed as meaningful and important. Parties have a right to rely on our Orders
and the deadlines they impose.

Chief Judge Krancer emphasized this concept in Petchulis v. DEP, 201 EHB 673,
where he noted the Board’s duty to enforce our deadlines:

As for litigation obligations, they have to be
followed in order to maintain the integrity of
and respect for our legal process.

2001 EHB at 678.

Likewise, this sentiment was echoed by Judge Labuskes, in an opinion cited by

Wellington in Kleissler v. DEP and Pennsylvania General Energy Corporation, 2002

EHB 617,
The Board has an independent interest in
maintaining the integrity of the litigation
process and respect for the Board by enforcing
compliance with its orders and rules.

2002 EHB at 619.
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In the recent case of DEP v. Neville Chemical Company, 2003-297-CP-R (Opinion
“and Order issued January 3, 2.00/5), V\;e denied the Department’s motion for an additional
extension of discovery.  We held that the Department did not present a valid excuse as to
why it did not depose two earlier identified witnesses during the discovery period.

Indeed, in this case we have already substantially denied previous Motions to
Extend Discovery filed by Appellants. We based these decisions, and especially our
decision of Jaﬁuary 19, 2006, on the fact that Appellants did not present compelling
reasons why the current pretrial and trial deadlines should be extended. Moreover, we
found the Permittee set forth compelling reasons why it would be materially and
substantially harmed by a delay in the trial schedule. We found that the mere change in
lead trial counsel approximately six months before trial did not warrant an extension. We
also found that Appellants’counsel’s schedule appeared to be neither unique nor crushing
and did not justify an extension.

However, as aptly pointed out by Judge Labuskes “we capnot lose sight of the fact
that our basic objective is to arrive at a proper resolution of the appeal on its merits.”
Kleissler, 2002 EHB at 620. A sanction that is too severe can be just as detrimental to the
litigation process as allowing violations to go unsanctioned. To deny the Appellants’
Motion to Extend would preclude them from presenting a substantial part of their case.
We respectfully disagree with Wellington that Appellants did not diligently pursue
retention of this expert. They Believed their previous expert wodld continue to work with
them even after the death of her mother. We will not penalizé their compassion in not

acting more aggressively in ascertaining whether their previous expert was still on their
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litigation team.

Moreover, we fail to see how the extension of our deadlines for one specific aspect
of the case will prejudice the Permittee or the Department. They will still have ample
time to prepare their own dispositive motions and counter expert reports. We also will be
receptive to any specific requests by the Permittee or the Department to counter any
alleged prejudice necessitated by the granting of Appellants’ Motion For Extension of
Time to file Their Air Modeler Expert Report. Both the Department and Wellington have
shown that they are represented by extremely able counsel who have had no trouble
responding quickly to the vagaries of the litigation process.

Most importantly, nothing in our ruling t;)day will delay the other deadlines or
postpone the trial scheduled to begin on June 2, 2006. We will continue to work closely
with counsel including monitoring the pretrial proceedings to assure thaf this case remains
on schedule. In this regard, as part of our Order, we will require frequent individual status
reports. Finally, we stand ready to address any problems not only through our regular

Motion practice but by conference call.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION,
GROUP AGAINST SMOG AND
POLLUTION and PHIL COLEMAN

V. : EHB Docket No. 2005-246-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :
DEVELOPMENT - WDYT, LLC, Permittee :

ORDER

AND NOW, this 1* day of March, 2006, folloWing review of Appellants’
Motion for Extension of Time to File Their Air Modeler Expert Report and the
Responses of the Pennsylvania Department of Environmental Protection and Permittee, it
is ordered as follows:

1) The Motion is granted.

2) On or before April 14, 2006 Appellants shall serve their Class 1 air
modeler expert report.. The other parties may also wait until that
date to serve their Class 1 air modeler expert reports.

3) All parties may serve responsive expert reports by April 28, 2006.

4) All other deadlines remain as set forth in our earlier Orders.

5) Counsel shall file individual status reports on or before March 22,

2006, April 19, 2006, May 3, 2006, and May 17, 2006.
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ENVIRONMENTAL HEARING BOARD

Lo T e

THOMAS W. RENWAND
Administration Law Judge
Member

DATE: March 1, 2006

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.

John H. Herman, Esq.
Marianne Mulroy, Esq.
Southwest Regional Counsel

For Appellants:
Robert Ukeiley, Esq.
433 Chestnut Street
Berea, KY 40403

Michael D. Fiorentino, Esq.
Mid-Atlantic Environmental Law Center
Widener University School of Law

4601 Concord Pike

P.O. Box 7474

Wilmington, DE 19803-0474

For Permittee:

Glenn L. Unterberger, Esq.

Brendan K. Collins, Esq.

Sabrina M. Rudnick, Esq.

Robert M. Varnum, Esq.

BALLARD SPAHR ANDREWS & INGERSOLL LLP
1735 Market Street — 51 Floor

Philadelphia, PA 19103-7599

med

87



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
FELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com _ HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION, GROUP
AGAINST SMOG AND POLLUTION and
PHIL COLEMAN
V. : EHB Docket No. 2005-246-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON
DEVELOPMENT — WDYT, LLC, Permittee

ORDER

AND NOW this, 8" day of March, 2006, following review of Permittee
Wellington Development’s Petition for Reconsideration, it is ordered as follow:
1. The Petition for Reconsideration is denied.
2. Any dispositive motions involving air modeling issues shall be filed
on or before Monday, April 24; 2006. All other dispositive motions
continue to be due on March 10,‘ 2006.
3. Responses to any dispositive motions involving air modeling issues
shall be filed on or before Tuesday, May 9, 2006.
4. Replies, if any, to the responses to any dispositive motions involving
air modeling issueé shall be filed on or before Tuesday, May 16,

. 2006.
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EHB Docket No. 2005-246-R
Page Two

ENVIRONMENTAL HEARING BOARD

s T e

THOMAS W. RENWAND
Administrative Law Judge
Member

DATED: March 8, 2006

med

For the Commonwealth, DEP:
Michael J. Heilman, Esq.

John H. Herman, Esq.
Marianne Mulroy, Esq.
Southwest Regional Counsel

For Appellants:
Robert Ukeiley, Esq.
433 Chestnut Street
Berea, KY 40403

Michael D. Fiorentino, Esq.
Mid-Atlantic Environmental Law Center
Widener University School of Law

4601 Concord Pike

P.O. Box 7474

Wilmington, DE 19803-0474

For Permittee:

Glenn L. Unterberger, Esq.

Brendan K. Collins, Esq.

Sabrina M. Rudnick, Esq.

Robert M. Varnum, Esq.

BALLARD SPAHR ANDREWS & INGERSOLL LLP
1735 Market Street — 51 Floor

Philadelphia, PA 19103-7599
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

‘ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
THOMAS COLBERT : :
VO

: EHB Docket No. 2005-029-MG
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: March 10, 2006
PROTECTION and MIDDLE CREEK
QUARRY, INC., Permittee

ADJUDICATION

By George J. Miller, Administrative Law Judge
Synopsis |

The Board vacates a “large” noncoal surface mining permit because the
Department failed to complete an adequate compliance review of the permit applicant.
The applicant received several notices of violation and a compliance order in a relatively
short period of time on several “small” permit sites, yet the Department failed to consider
whether this history triggered the permit bar in Section 3308 of the Noncoal Act. The
Department also should have required the permittee to include information concerning a
contractor who was performing mining activities on both the large and small permits
without authorization.

Because we are vacating the permit, we also deny a motion filed by the
Department to reopen the record to add evidence that the large permit was modified after

the hearing to include the subcontractor on the large permit.



BACKGROUND

Before the Board is an appeal by Thomas Colbert (Appellant)' from the
Department’s issuance of a noncoal surface mining permit, NPDES permit and
authorization to mine (collectively Large Permit,) to Middle Creek Quarry, Inc.
(Permittee), for an operation in Palmyra Township, Wayne County. The permit was
issued on January 10, 2005, and the Appellant filed his appeal on February 10, 2005. The
Appellant challenged the permit because, among other things, E.R. Linde should have
been listed as a subcontractor on the permit application; the stream flow data in the
permit application was flawed; and the Department failed to consider adequately the
compliance history of the Permittee.

The Board held a hearing before the Honorable George J. Miller on November 29
and 30, 2005, which resulted in a transcript of 306 pages and 15 exhibits. The parties all
filed post-hearing briefs including findings of fact and conclusions of law. The
Department has also filed a motion to reopen the record to add evidence that the permit
was modified after the hearing to add a subcontractor to the permit who had been
performing mining activities at the Permittee’s quarry. After full consideration of all
these materials, we make the following:

FINDINGS OF FACT?
1. The Appellant, Thomas Colbert, is an individual residing in Hawley,

Pennsylvania. His home is located across the valley from the Middle Creek Quarry on the

! Despite warnings from the Board, Mr. Colbert proceeded as a pro se appellant.

2 The notes of testimony are designated as “N.T. —”. The Appellant’s exhibits are
“Ex. A-__” and the Department’s as “Ex. C-_.” The Permittee did not submit any of its
own exhibits, but relied upon those introduced by the other parties.
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Lackawaxen River. It is approximately .6 miles away. His has owned his home for
approximately ten years.’ (N.T. 124-25)

2. The Permittee is Middle Creek Quarry, Inc. The Permittee is in the
general business of quarrying at its operation on the Owego Turnpike, Palmyra
Township, Wayne County, Pennsylvania. John R. Malti, along with his father and Tom
Goodwin own Middle Creek Quarry. (Malti, N.T. 242-43)

3. The Department of Environmental Protection is the agency with the
duty and authority to administer and enforce the Noncoal Surface Mining Conservation
and Reclamation Act,”’ the Clean Streams Law’ and the rules and regulations promulgated
thereunder.

4. Gary Harper is a mining inspector for the Department. His territory
includes quarry inspections for Pike, Wayne and part of Susquehanna counties. This
territory includes 200 to 300 quarries. Of those quarries, 28 are “Large Permits” and the
remaining are “Small Permits.” (Harper, N.T. 8-9)

5. A Small Permit is for operations that are five acres or less and is
limited to 10,000 tons per year of material. A Small Permit also does not generally
require an NPDES permit and has more limited reclamation requirements. (Harper, N.T.

9, 12; 25 Pa. Code § 77.108)

3 Mr. Colbert resides part-time in Hawley and part-time in New York City. (N.T.
136-37)
4 Act of December 19, 1984, P.L. 1093, as amended, 52 P.S. §§ 3301-3326.
(Noncoal Surface Mining Act).
5 Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1- 691.1001 (Clean
Streams Law).
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6. A Large Permit does not limit acreage or restrict tonnage, but has more
complicated environmental resource and reclamation requirements. (Harper, N.T. 9, 12)

7. Middle Creek Quarry was issued three Small Permits sometime in
2001: SMP Nos. 64022807, 64022808 and 64002803. (Malti, N.T. 256-57; see Exs. A-2;
C-2)

8. E.R. Linde also holds a Small Permit within the boundary of Middle
Creek’s Large Permit, SMP No. 64032802. Linde operates an asphalt plant on this site.
(Ex. C-4; Harper, N.T. 11; Stutzman, N.T. 173)

9. The Large Permit, currently under appeal here, supersedes the three
Small Permits initially held by Middle Creek. (Exs. A-12; C-1)
The Large Permit Application

10. John Malti owns and operates Middle Creek Quarry. He received his
first small non-coal permit for the site sometime in late 2001. Shortly after he began
working the Small Permits, he initiated the process for obtaining a Large Permit. (Malti,
N.T. 242, 249)

11. Both the Small Permits and the Large Permit are on property that Mr.
Malti owns with two other individuals. They have owned the property for five or six
years. (N.T. 244, 259)

12. Middle Creek Quarry employs six individuals. John Malti works at the
quarry every day and maintains the quarry’s records at his house. (N.T. 254)

13. The Department formally received an application for a Large Permit

from Middle Creek on or about July 22, 2003. (Exs. C-1; A-12; Spott, N.T. 227)
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14. Joseph S. Blyler is a mining engineer in the Department’s Pottsville
office. His responsibilities include, among other things, the review of erosion and
sedimentation control plans and NPDES permit applications related to mining operations.
(N.T. 194)

15. He was first notified of the Middle Creek Large Permit application in
August 2003. His review lasted for approximately 15 months, until November 2004. At
that time he récommended appro;IaI and also the inclusion of certain special conditions
concerning the erosion and sedimentation controls which were added to the permit.
(Blyler, N.T. 194; 219)

16. The water quality of the receiving stream, Middle Creek, is “high |
quality.” (Blyler, N.T. 195; Spott, $ N.T. 228; 25 Pa. Code § 93.9b)

| 17. Accordingly, the erosion and sedimentation controls for the permit site
had to be larger than normally required for mine sites in order to protect the water quality
of Middle Creek. (Blyler, N.T. 198; 206-207)

18. The erosion and sedimentation controls on the site are designed at two
to three times the factor of safety necessary for the volume of water that they will handle. -
(Spott, N.T. 231)

19. Generally, the controls on the site consist of large retention basins and

a series of sediment traps to collect runoff and sediment from the site. The smallest of the

6 Frederick E. Spott is the consultant who prepared the application for the Large
. Permit on behalf of Middle Creek. He has held his professional engineer certification
since 1964. The bulk of his work as a consultant involves mining operations. (N.T. 225-
26)
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retention basins can handle over a million gallons of water. (Blyler, N.T. 203-207; 221;
Ex. C- 2; see generally testimony of Frederick E. Spott, P.E, N.T. 225-40)

20. The Permittee can only discharge from these basins after sampling the
water and receiving permission to discharge .from the Department, unless there is a 10-
year/24-hour storm event. (Blyler, N.T. 200-201; 206-207; Spott, N.T. 230-31)

21. These basins and sediment traps are to be installed in four phases. The
permit requires that Phase One controls be installed before mining begins, and consists of
a sediment basin, a collection berm and a discharge channel. (Blyler, N.T. 212-13; Spott,
N.T. 230)

22. Other phases are added later with the installation of additional basins,
following the operation plan of the quarry. (Blyler, N.T. 213-18)

23. The permit does not allow the discharge of process water, nor will
groundwater be encountered. (Blyler, N.T. 223) )

24. Cynthia Kuklis is a geologic specialist with the Department’s
Pottsville office. She was responsible for reviewing the geologic and hydrologic modules
in the Large Permit application. (N.T. 181-82)

25. She reviewed the water quality data that was submitted with the permit
application. In her opinion, the monitoring points proposed in the application were
appropriate. (N.T. 182)

26. Although there appeared to be some significant inaccuracies with the
stream flow data that was submitted, she did not consider this information because flow
data was not relevant to this permit application. (Kuklis, N.T. 182, 185; Harper, N.T. 85-

88)
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27. The Appellant testified that he witnessed a discoloration in the
Lackawaxen River adjacent to his home in June 2004. He observed that the current was a
chocolate color, but the shallows were not muddy. (Colbert, N.T. 130-37; Exs. A-9, A-
10) |

28. However, no discharge has been observed from the Middle Creek site
by the Department or the Permittee. (Harper, N.T. 115; Malti, N.T. 246)

29. The Appellant offered no testimony connecting the “chocolate” color
of the Lackawaxen to any discharge from the quarry site.

30. The Appellant offered no scientific evidence that the monitoring points
used to monitor the water quality of Middle Creek were inappropriate.

31. Colleen Stutzman is an Inspector Supervisor in the Department’s
Pottsville District Mining Office. She supervises Gary Harper. (N.T. 166)

32. As part of the review of the Large Permit application, she visited the
site with Gary Harper. (N.T, 166-67)

33. When she visited the Small Permit sites, including the Linde permit
site, she and Mr. Harper discussed the fact that Mr. Harper believed that Middle Creek
was exceeding the tonnage amount permitted under the Small Permit. (Stutzman, N.T.
176)

‘ 34. While she was aware that Middle Creek had been issued a compliance
order for overmining, in her view, the operator had the option of choosing to file an
application for a Large Permit in order to avoid further enforcement by the Department.

(Stutzman, N.T. 177-78)
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35. She described the procedure for performing a compliance review on a
permit applicant. Specifically, she runs a “computer violation check.” If there are no
outstanding compliance orders or unpaid civil penalties, the permit is issued. (N.T. 167)

36. This computer check includes related parties, such as an officer or a
stockholder in another coméany, or a parent corporation. (N.T. 167-68)

37. The actual computer check is run by a clerical staff person and
presented to either a compliance manager or an inspector supervisor for review. (N.T.
168)

38. The Department gave no consideration to whether or not Middle
Creek’s compliance history indicated an intention or ability to comply with the law in the
future. (Stutzman, N.T. 180)

39. The compliance review is the last step in the permit approval process.
(N.T. 168)

40. Ms. Stutzman did not recall whether or not she or the compliance
manager approved the compliance review for Middle Creek’s Large Permit application.
(N.T. 168)

41. In order to add a contractor or a subcontractor to a non-coal permit, all
an applicant has to do is submit a revised Module 3, which is considered a minor permit
'~ revision. No public notice is required. (Stutzman, N.T. 169)

42. The purpose of the Department’s review is to determine whether
“they are a legitimate operator” and “can do contract work on a valid permit.” (Stutzman,

N.T. 171)
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43. The Department would perform a compliance review for a proposed
subcontractor in the same manner as for the primary permit applicant. (Stutzman, N.T.
171)

44. E.R. Linde was not listed as a subcontractor on the Large Permit
application, even though Mr. Harper noted in a July 2003 inspection report that Linde
should have been added as a subcontractor on the Small Permif. (Harper, N.T. 96; Ex. A-
1)(See below)

45. The only explanation Mr. Malti could provide to explain whyv Linde
was not listed as a subcontractor in the Large Permit application, was that no one asked
him to. (Malti, N.T. 276-77)

46. The Department and the Permittee stipulated that Linde should have
been listed as a subcontractor on the Large Permit application. (N.T. 100-102)

47. Because Linde was not listed as a subcontractor on the Large Permit
application, no evaluation was made of Linde’s compliance history, or the compliance
history of any related parties. (Stutzman, N.T. 179-80)

Inspection History of Small Permit SMP No. 64002803

48. Gary Harper inspected the Middle Creek mine sites several times.

49. The first inspection of SMP No. 64002803 (“Small Permit 803” or
“803 Permit”) was on April 3, 2001. This inspection noted that the mine operator needed
to post an appropriate identification sign and properly mark the entire five acre bonded
area. (Ex. A-2; Harper, N.T. 29-31)

50. The next inspection was performed on March 23, 2003, in response to

a complaint. Inspector Harper reminded the operator in his report that the tonnage limit
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on the permit is 10,000 tons per year and that the berming on the site is no longer
adequate and needed to be improved. Inspector Harper also noted that the permit
boundary needed to be marked immediately. (Harper, N.T. 21-23; Ex. A-2)

51. Inspector Harper also warned Middle Creek that oil cans had to be
properly stored and disposed of at the site because they were a danger as a pollutant.
(Harper, N.T. 21-23)

52.0On July. 1, 2003, Inspector Harper again visited the site for an
inspection in response to a complaint concerning dust from the haul road. He noted that
the condition of the road was a safety hazard and issued a notice of violation to Middle
Creek Quarry which required improvements to the road to prevent fugitive dust emissions
by August 12, 2003. (Harper, N.T. 28; Ex. A-2)

53. Inspector Harper also noted in his report that the Small Permit be
“corrected” to include E.R. Linde as a contractor at the site. A copy of the inspection
report was mailed to E.R. Linde (Harper, N.T. 25; Ex. A-2)

54. He recommended that they be added as a contractor because at the
time they were actually crushing at the site and were “more or lesé running that five acre
permit at the time.” (Harper, N.T. 25, 96)

55. Insi)ector Harper returned to the site on July 27, 2003. (Harper, N.T.
27)

| 56. He noted that since his vehicle raised no dust on either the public road
or the common use road, that he was lifting the July 1 Notice of Violation. (Ex. A-2)
57. However, Inspector Harper noted that the operator left petroleum

containers on the pit floor which created a danger of pollution to the waters of the
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Commonwealth. He noted that he discussed the proper disposal of residual waste at the
site with an individual on-site during the July 1, 2003 inspection and also noted the
requirement in his April 2, 2003 inspection report. Accordingly, he issued a notice of
violation to Middle Creek for failing to protect the waters of the Commonwealth, and
required the operator to demonstrate the proper storage, handling and disposal of
petroleum products on the site by September 5, 2003. (Harper, N.T. 27-28; Ex. A-2)

58. Inspector Harper also issued a notice of violation for the continued
failure of Middle Creek to properly mark the boundary of the bonded area of the permit.
He had warned Middle Creek about the neceséity of marking the permit boundary in his
inspections dated April 3, 2001, March 23, 2003 and July 1, 2003. He also noted that he
discussed this matter with John Malti. In his report, he provided some suggestions for
how the boundary might be adequately marked. (Harper, N.T. 28; Ex. A-2)

59. Finally Inspector Harper noted some concern about the condition of
the common use roads on the site and warned Middle Creek that if they are not improved
by his next inspection that he will be taking enforcement action. (Ex. A-2)

60. The next inspection of the 803 permit site was on August 28, 2003.
Inspector Harper was accompanied by Colleen Stutzman, his supervisor, on this visit.
(Harper, N.T. 38-39; Ex. A-2)

61. Inspector Harper noted that the common use road was again causing a
safety hazard because of dust. He noted that he had brought this to the attention of the
operator in his July 27, 2003 inspection. Accordingly, he issued a notice of violation for
Middle Creek’s failure to prevent fugitive dust and made recommendations for how théy

might control dust. (Harper, N.T. 40; Ex. A-2)
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62. He also noted that petroleum products were now being properly stored
and that other waste at the site had been cleaned up, so he lifted the NOV issued on July
27, 2003 for that violation. (Ex. A-2)

63. However, Inspectdr Harper noted that the permit boundary is still not
marked and that the NOV issued for that violation was not lifted at that time. (Ex. A-2)

64. Mr. Malti testified that he didn’t mark the perimeter because he “was
just busy.” (N.T. 271)

Inspection History of SMP No. 64032802 Held by E.R. Linde

65. E.R. Linde holds a Small Permit within the boundary of Middle
Creek’s Large Permit. (Ex. C-4)

66. E.R. Linde operates an asphalt plant on this site, and uses materials
from Middle Creek’s permit site.

67. On July 1, 2003, in addition to inspecting Middle Creek Small Permit
803, Inspector Harper inspected the Linde permit site in response to the complaint of dust
and mud on the public road. Inspéctor Harper noted that the barrier between the Linde
permit and Small Permit 803 was being used as a common use road. (Ex. A-4)

68. Inspector Harper did not note any specific violations at the site, but
reminded Linde that a sign identifying the site needed to be posted. (Ex. A-4)

69. Inspector Harper again visited the Linde site while inspecting Small
Permit 803 on August 28, 2003. (Ex. A-4)

70. In his report Inspector Harper noted that he had issued an NOV to E.R.
Linde for failing to post an identification sign on July 27, but that sign was now posted.

Therefore the NOV was lifted. (Ex. A-4)
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71. However, fugitive dust from the common use road was crossing to the
public road and was causing a hazard. Therefore Mr. Harper issued an NOV and required
Linde to water the road during dry periods and either resurface the road with a durable
material or apply a chemical dust suppressant. (Harper, N.T. 40; Ex. A-4)

72. The Linde site was reinspected on September 11, 2003. Inspector
Harper noted that the common use road had been paved from the public road to the gate
and was told that the operator would be using a dust suppressant on the remaining
portions of the road. Therefore he lifted the August 28 NOV. (Ex. A-4)

73. Inspector Harper also inspected the Linde site on October 27, 2004 and
November 10, 2004, to investigate a complaint that the operator had exceeded the
maximum annual tonnage limit for the permit. (Ex. A-4)

74. Inspector Harper took measurements and concluded that Linde had
engaged in mining activities off the permit site. Specifically, Linde had blasted the barrier
between the Linde permit and Small Permit 803 held by Middle Creek. (Ex. A-4)

75. Inspector Harper stated in his report that he had discussed the
requirement that the barrier between the two permits be maintained in July 2003. He
decided to issue a compliance order to Linde for mining off its permit site and provided a
list of compliance opfions from which Linde could choose in order to comply with the
order. (Harper, N.T. 49-51; Ex. A-4) |

76. On November 19, 2004, Inspector Harper visited the Linde site and
noticed that a leak in the plant fuel supply line had not been repairéd as he had directed
on October 27, 2004. He reported that he had discussed this leak with personnel on the

site in October, but that nothing had been done. (Harper, N.T. 53-56; Ex. A-4)
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77. He left the area and returned in approximately one hour to find that
still nothing had been done to commence repairs on the leak. When he threatened to issue
a compliance order and shut down the plant, the leak was repaired. (Harper, N.T. 56-57;
Ex. A-4)

78. Since he did not know how long the pipe had been leaking, he referred
the matter to the Department’s Waste Management Program. (Harper, N.T. 58-59; Ex. A-
4)

79. He also issued and simultaneously lifted a notice of violation for
creating a danger of pollution. (Harper, N.T. 56-57; Ex. A-4)

80. On December 17, 2004, Inspector Harper visited the site to follow up
on the November compliance order and to investigate some complaints.

81. The barrier between the Linde permit and Small Permit 803 had been
restored. Accordingly Inspector Harper lifted the November compliance order. (Ex. A-4)
Inspection History of Small Permit SMP No. 64002807

82. Inspector Harper also inspected SMP No. 64002807 (“Small Permit
807" or “807 Permit”).

83. Inspector Harper visited the site on September 11 and October 1,
2003. His report stated that this inspection was a follow-up to an inspection on July 1,
2003, and was also done in the course of reviewing Middle Creek’s large noncoal permit
application. (Harper, N.T. 14; Ex. A-3)

84. He issued a notice of violation to Middle Creek for failing to renew its

mining license which had expired on August 31, 2003. (Ex. A-3)
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85. Inspector Harper lifted this notice of violation on November 18, 2003,
because Middle Creek had applied for its license, although the application was still
pending. (Ex. A-3)

86. On November 10, 2004, Inspector Harper issued a compliance order to
Middle Creek for mining beyond the 5 acres authorized by the permit. Middle Creek was
required to accurately mark the off boﬁded and permitted area and reclaim the area
improperly affected by mining. (Harper, N.T. 15-1 6; Ex. A-3)

87. The compliance order also charged Middle Creek for mining more
than the 10,000 tons per year allowed under the Small Permit. Mr. Harper estimated that
the Permittee had mined 30,000 tons over the 10,000 ton limit. (Harper, N.T. 16; Ex. A-
3)

88. Inspector Harper again inspected the 807 permit on December 17 and
28, 2004. (Ex. A-3)

89. He noted that the area to be reclaimed under the November 10
Compliance Order was marked off with orange trafﬁc cones. (Ex. A-3)

90. Additionally, Mr. Malti submitted some of the information relating to
the tonnage report that was required by the November 10 Compliance Order‘. (Ex. A-3)

91. Inspector Harper concluded that the compliance order had been
sufficiently complied with and that the imminent issuance of the large noncoal permit
would address any remaining concerns. (Ex. A-3)

92. Accordingly, he lifted the compliance order on December 28, 2004.
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93. Mr. Malti testified that the overmining occurred because “we got
working and it just got away from me.” He also stated that “we just got working and the
summer went by, like that, and when we checked we were over.” (Malti, N.T. 268, 270)

94. He also testified that he did not understand that each Small Permit had
a separate tonnage limit; he thought they all “stacked together.” (Malti, N.T. 268)

95. The large noncoal permit was issued to Middle Creek on January 10,
2005. (Exs. A-12; C-1)

96. John Malti testified that in his view, no notices of violation or
compliance orders were ignored. To the contrary, he believed that they were addressed
immediately. (Malti, N.T. 248)

97. To summarize, in the eighteen months before the Permittee received
its Large Permit, the Department issued five notices of violation and one compliance
order for over-mining and mining off the bonded permit area.

DISCUSSION
The Board’s review of an action of the Department is de novo. Accordingly, the
Board makes its findings of fact based upon the record developed at the hearing.” Where
we find that the Department has inappropriately exercised its authority, we may substitute
our discretion.®
In a third-party appeal from the issuance of a permit, it is the appellant who bears

the burden of proof.” In this case, Mr. Colbert (Appellant) must prove by a preponderance

; Pequea Twp. v. Herr, 716 A.2d 678 (Pa. Cmwlth. 1998).
Id
%25 Pa. Code § 1021.122(c)(2).
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of evidence that the Department’s decision to issue the Large Permit violated the law or
was otherwise unreasonable or inappropriate.

The Appellant argues that the Large Permit should be revoked because the
Permittee did not comply with the terms and conditions of its Small Permits. Therefore,
in his view, the Department erred in issuing the Largé Permit. He also contends that the
permit should be revoked because E.R. Linde was not included as a subcontractor in the
permit application. Finally, he contends that the quarry has caused contamination of the
Lackawaxen River and that the. stream flow data in the permit application was flawed.
The Department and the Permittee dispute these contentions and urge the Board to
uphold the Large Permit and dismiss the Appellant’s appeal.

Although we agree with the Permittee and the Department that the Appellant
failed to prove that the Permittee caused any contamination of the Lackawaxen River, or
that the mining operation creates any threat of pollution to that river, we do find that the
Appellant sustained his burden of demonstrating that the Department’s review of the
Permittee’s permit application was inadequate as a matter of law. We will vacate the
Permittee’s Large Permit on that basis.

It is clear from the record that the Appellant failed to prove any threat of pollution
to either the Lackawaxen River or to Middle Creek'” as a result of the Permittee’s mining
operation. Although the Appellant observed a “chocolate céndition” in the Lackawaxen
River, he offered no evidence linking that condition to any activity at the quarry. Further,
he offered no scientific or engineering testimony to refute the position of Mr. Blyler and

Mr. Spott that the erosion and sedimentation control plan approved in the Large Permit

19 Middle Creek ultimately empties into the Lackawaxen River. (Ex. C-3)
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was more than adequate to protect the water quality of Middle Creek. Although the
stream flow data submitted with the permit application was obviously inaccurate, Ms.
Kuklis testified that the stream flow data was not relevant to the Department’s review of
the water quality of Middle Creek. The Appellant offered no evidence to refute that
claim.

However, after reviewing Mr. Harper’s testimony and his inspection reports, we
are greatly troubled by the Department’s cursory compliance review. Specifically, the
computer check of the Permittee’s history by itself was not in accordance with the
requirements of the Surface Mining Act or its regulations. The Surface Mining Act
requires that:

(b)(1) The department shall not issue any surface mining
permit or renew or amend any permit if it finds, after
investigation and an opportunity for an informal hearing,
that:
(1) the applicant has failed or continues to fail to
comply with any of the provisions of this act or the act of
May 31, 1945 (P.L. 1198, No. 418), known as the Surface
Mining Conservation and Reclamation Act; or :
(ii) the applicant has shown a lack of ability or
intention to comply with any provision of this act or the
Surface Mining Conservation and Reclamation Act, as
indicated by past or continuing violations.""
Ms. Stutzman testified that the Department’s compliance review consists of merely
running a computer check of the applicant’s compliance record. Because there were no

“outstanding” violations, the Department did nothing further and cleared the applicant for

a permit. This compliance check is performed as the last stepl in the permit review

"'Section 3308(b)(1) of the Noncoal Surface Mining Conservation and
Reclamation Act, 52 P.S. § 3308(b)(1).
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process. No consideration was given to whether the applicant’s past failure to comply
with the law under (b)(1)(i) would trigger the permit bar of Section (b)(1) or whether the
applicant’s conduct has shown a lack of ability or intention to comply with the law under
(b)(1)(i1). That is, the Department complied with only part of subsection (b)(1)(i) of
Section 3308, and completely ignored subsection (b)(1)(ii). It is the responsibility of the
Department to do more than a ministerial computer check without some consideration of
“the totality of the [applicant’s] history, in combination with other possibly relevant
factors, to assess whether the party’s conduct shows that it [can] be trusted with a . . .
permit.”’?

The Department takes the position that the fact that the Permittee had no
outstanding violations at the time the Large Permit was issued is equivalent to a
determination that the Permittee evidenced an intent and ability to comply with the law.
We reject this argument. It is clear from the language of the statute that both an
outstanding violations cheqk and an assessment of an applicant’s past behavior are
required by the Noncoal Mining Act.

In this case this applicant -- within a relatively short period of time -- received
five notices of violation and a two-count compliance order. A close reading of the
inspection reports indicates that it was Mr. Harper’s practice to warn the Permittee, at
least once, that he was not in cbmpliaﬁce with the provisions of the Small Permits before
he issued a notice of violation. For example, over a period of months Mr. Harper warned
Mr. Malti that the bond area of the permit had to be properly marked. Mr. Malti failed to

properly mark the permit area, was issued more than one notice of violation, and then not

12 O’Reilly v. DEP, 2001 EHB 19, 44-45 (quotation omitted).
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surprisingly was ultimately issued a compliance order for mining beyond the bonded area
of his permit. When asked for an explanation, Mr. Malti could only say that he was too
busy to mark the boundaries and take note of where he was mining. Similarly, he had no
_ convincing explanation for mining over the tonnage allowed by the Small Permit other
than that he was busy and did not understand that each Small Permit had a separate limit
and that they were not to be “stacked together.”

The Department should also have given at least some consideration to Mr. Malti’s
failure to include E.R. Linde as a subcontractor on the Large Permit application.
Although Linde may not have been performing work on the Middle Creek permits when
fhe Large Permit application was first submitted, it was certainly doing some activity
thereafter. In Mr. Harper’s July 1, 2003 inspection report of the 803 Small Permit, he
notes that Linde should be added as a subcontractor on that permit. Linde’s site is right
next to the Permittee’s Small Permit 803 site and is included within the boundary of the
Large Permit. Yet Mr. Malti neither informed his consultant of Linde’s mining activity
nor did he otherwise amend his permit application during the eighteen months that the
Department was reviewing it. An applicant has an obligation to amend its permit
application when the circumstances of its proposed operation change.”

This behavior clearly merited a closer analysis by the Department. The whole
purpose of a compliance review is for the Department to determine that a permit

applicant is likely to be responsible enough to be informed of what the law and the

13 Sections 77.161 and 77.162 of the mining regulations require that contractors
be identified in the permit application. 25 Pa. Code §§ 77.161 and 77.162(a)(1)(iii).
Pursuant to Section 3308(b) of the Noncoal Act, contractors are also subject to a
compliance review by the Department before a permit may be issued to the primary
permittee.
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regulations require and motivated to make an effort to comply with those regulations.
Although an applicant need not have a perfect record in order to receive a permit, an
applicant’s past is certainly an indicator of his future behavior.'* In this era of scarce
resources — both in terms of Department personnel and environmental resources — it is
imperative that the Department take a careful look at an applicant’s record before
issuing a large sophisticated permit. The Department’s failure to do so creates a very a
real risk that it will be required to expend resources in inspection and enforcement, not to
rﬁention the potential irreversible damage that might be done to the land. Un&er the
Department’s current review policy an applicant could be issued a notice of violation
every day it has a permit and so long as it rectifies its misbehavior on the eve of the
issuance of a new permit, the Department will not deny the permit application. That
scenario is certainly not what was envisioned by the General Assembly when it enacted
Section 3308.

The Department’s review of the permit application was also inadequate because
of the failure of the Permittee to include E:R. Linde as a subcontractor on the permit
application. The Noncoal Act and the Department’s regulations clearly require
contractors to be identified in a permit application.'> Contractors and subcontractors must
be approved by the Department before engaging in mining éctivity.w As we discussed
above, as soon as Mr. Malti and E.R. Linde entered into their business arrangement, he
was under an obligation to amend his permit application to properly idenﬁfy Linde for the

Department’s review. Furthermore, it is disingenuous of the Department to suggest that it

14 O°Reilly v. DEP, 2001 EHB 19.
1552 P.S. § 3308(b)(2); 25 Pa. Code §§ 77.161 and 77.162(a)(1)(iii).
16 52 P.S. § 3308(b)(2).
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had no reason to know that Linde was doing work on the Permittee’s quarry when Mr.
Harper specifically noted that fact in an inspection report in July of 2003. Although it
may not be unusual to have overlapping noncoal permits, the fact that the Linde Small
Permit was adjacent to the Permittee’s 803 Small Permit, was completely encompassed
within the proposed boundary for the Large Permit, and shared an access road with the
Permittee’s Small Permits, at least merited a closer look by the permit reviewers.
Although the Department is entitled to rely on the information in a permit application and
need not v¢rify each and every fact presented by an applicant, it is an abdication of its
duty to enforce the law to turn a blind eye to information in its own files which suggest
that an application may not be complete or accurate.

Further, we reject the Department’s attempt to cure this defect in the permit
application by seeking to reopen the record to introduce evidence that the Large Permit
has been modified to include E.R. Linde as a subcontractor. Section 3308 of the Noncoal
Act also requires the Department to consider whether or not a proposed contractor or
subcontractor has engaged in unlawful conduct. As we explained above, the compliance
review of the Permittee was inadequate because the Department did not perform a full
compliance review. Ms. Stutzman testified that had a subcontractor been identified in the
permit application oﬁly outstanding violations would have been considered in the
compliance review. The Department would not have considered the contractor’s intent
and ability to comply with the law based on reviewing its violation history. Accordingly,
modifying the permit to include Linde without a full compliance review as required by
Section 3308, does not cure the fact that the permit is void because it is not consistent

with the requirements of the Noncoal Act.
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In sum, we find that the Department failed to comply with Section 3308 when it
did not consider whether the Permittee’s past violations trigger the permit bar of Section
(b)(1) or whether Permittee’s conduct demonstrates a lack of ability or intention to
comply with the Noncoal Act and its regulations. The Department’s review was further
inadequate because it failed to require the Permittee to identify E.R. Linde as a
subcontractor on the permit application. Given the record developed in this appeal,
including the information in the inspection reports, compliance orders, and Mr. Malti’s
inability to provide a convincing explanation for his failure to comply with the terms of
his Small Permits, and the Department’s failure to fulfill its statutory obligations as
described above, we cannot conclude that the error is harmless. Contrast Berks County v.
Department of Environmental Protection, et al., 870 C.D. 2005, slip op. at 16 (Cmwilth.
Ct., February 28, 2006) (“Assuming there was a procedural error during the processing of
a permit application, it does not provide a basis for remand if it was harmless.”) This
conclusion that the error was not harmless, of course, in no way suggests that we have
any predisposition on the substance of the Department’s deliberations on these questions.
Rather, all we are saying is that the Department failed to conduct a complete analysis in
accordance with its statutory obligation and that based on the evidence adduced at trial,
we cannot conclude that such error was harmless.

Accordingly, we will vacate the Large Permit and require the Department to review
the Permittee’s compliance history under the Small Permits in its. totality as required by
Section 3308(b)(1)(i) and (ii). The Department must also consider the Permittee’s and
E.R. Linde’s compliance to-date with the Large Permit, so that any violations since the

issuance of the Large Permit will be considered. We will retain jurisdiction.
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We make the following:
CONCLUSIONS OF LAW
1. The Board’s scope of review is de novo. Where we find that the Department
- has inappropriately exercised its authority, we may substitute our discretion. Pequea Twp.
v. Herr, 716 A.2d 678 (Pa. Cmwlth. 1998).

2. The Appellant bears the burden of proof. 25 Pa. Code § 1021.122(c)(2).

3. The Appellant failed to prove that the Department’s review of the erosion and
sedimentation plan and review of water quality data in the permit application were
inadequate.

4. The Department failed to comply with Section 3308(b) of the Noncoal Act by
failing to consider whether or not the Permittee’s violation history triggered the permit
bar or indicated an ability or intention to corhply with the law by only considering
whether the Permittee had outstanding violations. 52 P.S. § 3308(b)(1).

5. The Department failed to comply with Section 3308(b)(2), by not requiring
the Permittee to identify E.R. Linde as a subcontractor in the permit application and by

failing to assess the compliance history of E.R. Linde.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

THOMAS COLBERT
v. :
: : EHB Docket No. 2005-029-MG
COMMONWEALTH OF PENNSYLVANIA, '
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and MIDDLE CREEK
QUARRY, INC., Permittee

ORDER

AND NOW, this 10" day of March, 2006, the appeal of Thomas Colbert in the
above-captioned matter is hereby SUSTAINED. Surface Mining Permit No. 64032802
held by Middle Creek Quarry is hereby VACATED and REMANDED to the Department
for a complete compliance review of the Permittee and any proposed contractor or
subcontractor in accordance with Section 3308 of the Noncoal Act, 52 P.S. ‘§ 3308, and
consistent with the foregoing adjudication. Jurisdiction is retained.

The motion of the Department of Environmental Protection to reopen the record is

DENIED.

ENVIRONMENTAL HEARING BOARD

ey

AEL L. KRANCER
Administrative Law Judge
Chief Judge and Chairman
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DATED:

Jdeore - el

GEORGE J. MILLER
Administrative Law Judge
Member

Thows F e

THOMAS W. RENWAND
Administrative Law Judge
Member

Bkt (7L

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BERNARD A. LABUFKE$, JR.
Administrative Law J
Member

March 10, 2006

DEP Litigation:
Brenda K. Morris, Library

For the Commonwealth, DEP:
Charles B. Haws, Esquire
Southcentral Region

Appellant:
Thomas Colbert
720 Hudson Street
Hawley, PA 18428

For Permittee:

Richard B. Henry, Esquire
1105 Court Street
Honesdale, PA 18431
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COMMONWEALTH OF PENNSYLVANIA

: ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

FRED W. LANG, JR., JOYCE E. SCHUPING,
DELORES HELQUIST and SHERRY L.
WISSMAN

V. : ’ :  EHB Docket No. 2003-145-R
: (Consolidated with No. 2004-
COMMONWEALTH OF PENNSYLVANIA, 090-R and 2004-093-R)
DEPARTMENT OF ENVIRONMENTAL : .
PROTECTION and MAPLE CREEK : Issued: March 21,2006
MINING, INC. : :

OPINION AND ORDER ON PETITION FOR STAY

By Thomas W. Renwand, Administrative Law Judge
Synopsis:
A mining company’s petition for stay is granted while this appeal is pending before the
- Commonwealth Court. However, the mining company is ordered to continue to pay the cost of
maintaining the Lang pond and is required to post an appeal bond in the amount of $30,000.
OPINION
This matter involves an appeal by Fred W. Lang, Jr. and his sisters, Joyce E. Schuping,
Delores Helquist and Sherry L. Wissman (the Landowners). In an adjudication issued on
January 12, 2006, we held that underground mining coﬁducted by Maple Creek Mining
Company, Inc. (Maple Creek) had caused a pond (the Lang pond) on property owned by the

Landowners to be diminished, and we ordered Maple Creek to pay for the increased cost of
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operating and maintaining the pond." Our order required Maple Creek either to pay a lump sum
to the Landowners, representing the present value of the increased operation and maintenance
- costs in perpetuity, or to develop a financial vehicle, acceptable to the Board, compensating the
Landowners for the yearly increased operation and maintenance costs. Our adjudication denied |
that portion of the appeal asking that further repairs be made to the pond and that the mining
company install a dechlorination system.

The Landowners and Maple Creek appealed the Board’s adjudication to the
Commonwealth Court at Docket Nos. 192 C.D. 2006 and 329 C.D. 2006, respectively. Maple
Creek has filed a petition to stay our order pending the disposition of the appeals by the
Commonwealth Court. During the stay, Maple Creek has agreed to pay for any increased
operation and maintenance costs that are incurred. In the alternative, Maple Creek petitions that
a stay be granted on the condition that it post an appeal bond in the amount of $10,000. The
Landowners filed a response opposing the petition. The Department of Environmental
Protection sent a letter to the Board stating that it did not support the petition for a stay but did
not intend to file any response to the petition.

Pennsylvania Rule of Appellate Procedure 1781 (a) states that an application for stay of
an order of a government unit pending review in an appellate court shall ordinarily be made to
the governmeﬁt unit. When ruling on an application for stay pending appeal, the Board employs
the same criteria as that in ruling on a petition for supersedeas. Heston S. SWartley
Transportation Co., Inc. v. DEP, 1999 EHB 160, 163; E. Marvin Herr v. DEP, 1997 EHB 977.
In other words, we consider the following factors: irreparable harm, the likelihood of the

applicant prevailing on the merits, and the likelihood of injury to the public or other parties. Id.

' Lang et al. v. DEP and Maple Creek Mining Co., EHB Docket No. 2003-145-R (Adjudication
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Here, the Landowners assert they will be irreparably harmed if Maple Creek is not
required to post adequate security during the pendency of the appeal. They point out that a
$10,000 appeal bond, as suggested by Maple Creek, would not cover the cost of maintaining the
pond. According to the affidavit of landowner Fred Lang, the cost of supplying water to the pond
in 2005 was in excess of $15,000. The Landowners further argue that they would have no
guarantee as to the financial capability of Maple Creek to make payment of the amount
adjudicated by the Board in the future. They suggest that Maple Creek should be required to
provide security in the amount of 120% of the amount adjudicated by the Board, or $487,350.43,
which is the amount that would be required under PaR.A.P. 1731(a) for an automatic
supersedeas from orders requiring solely the payment of money.

We agree with the Landowners that the posting of a $10,000 bond would not provide
adequate financial security. We find that this problem can be remedied by requiring Maple
Creek to continue to pay for the cost of méintaining the pond during the pendency of this appeal
in addition to posting an appeal bond in an amount that is adequate to cover the cost of
maintaining the pond during the pendency of this appeal.

None of the parties have alleged there will be harm to the public if this matter is stayed.
As to the final criterion, the iikelihood of success on the merits, we do not find that Maple Creek
is likely to succeed on the merits of its appeal before the Commonwealth Court. However, -
because this matter has been appealed by both Maple Creek and the Landowners and involves an
issue that this Board has not previously addressed, we find there is merit to allowing a stay until
this matter can be addressed by the Commonwealth Court.

Therefore, we enter the following order:

issued January 12, 2006).
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

FRED W. LANG, JR., JOYCE E. SCHUPING,
DELORES HELQUIST and SHERRY L.

WISSMAN
v. : EHB Docket No. 2003-145-R
} : (Consolidated with No. 2004-
COMMONWEALTH OF PENNSYLVANIA  : 090-R and 2004-093-R)

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MAPLE CREEK
MINING, INC.

ORDER

AND NOW, this 21* day of March, 2006, Maple Creek Mining Company’s
petition for a stay of the Board’s order of January 12, 2006 is granted provided that Maple |
Creek Mining Company continues to pay the increased cost of ma‘intai‘ning the Lang pond as set
forth in the Board’s January 12, 2006 adjudication and further that Maple Creek Mining
Company post an appeal bond in the amount of $30,000 while this appeal is pending before the

Commonwealth Court.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Administrative Law Judge
Member

DATE: March 21,2006
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- EHB Docket No. 2003-145-R

(Consolidated with 2004-090-R
and 2004-093-R)

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.
Southwest Regional Counsel

For Appellant:

Kathleen Smith-Delach, Esq.
Damon J. Faldowski, Esq.
PHILLIPS & FALDOWSK]I, P.C.
29 East Beau Street

Washington, PA 15301

For Permittee:

Thomas C. Reed, Esq.

Scott Goldman, Esq.
DINSMORE & SHOHL, LLP
Suite 2415, Grant Building
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
FTELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

V. : EHB Docket No. 2004-201-SA-K
AMERICAN FUEL HARVESTERS, INC.; :
NICHOLAS G. MAZZOCCHI; : Issued: April 4,2006
DEMOTECH, INC.; SCOTT SLATER; :
and WILLIAM SCHUTTER

OPINION AND ORDER DENYING SLATER AND DEMOTECH’S
PETITION FOR RECONSIDERATION

By Michael L. Krancer, Chief Judge and Chairman
Synopsis

Petitioners’ request for reconsideration of an interlocutory order denying their motions
for summary judgment is denied.

OPINION

Before us is the petition of Slater and Demotech (Petitioners) for reconsideration of the
Opinion and Order we issued on March 1, 2006 denying their motions for summary judgment.
DEP v. American Fuel Harvesters, Inc., Docket No. 2004-201-SA-K (Opinion Issued March 1,
2006)(Opinion and Order). There are three points they make all of which relate to HSCA
Section 1301(a). We discussed and quoted that section in our Opinion and Ordér and we refer
the reader to it for a discussion of the subsection and for more detail on the motions for summary

judgment.
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First, Petitioners say that we “misunderstood” one of the points of their Section 1301(a)
argument.. The say théy never meant to say that an administrative or judicial action had to be
complete befor¢ DEP would be allowed to commence a cost recovery action. The other points
of Petitioners’ argument relate to the question whether enforcement action again-st some prior
owner can, under any circumstances, be sufficient for Section 1301(a) purposes as to a later .
owner. Slater and Demotech have contended that Section 1301(a) requires the conclusion as a
matter of law that they are entitled to dismissal because no énforcement action of any kind was
brought against either of them by name. They say that we sua sponte and inappropriatély
injected into the case a notion of successor in interest or that théy were “standing in the shoes” of
other parties when we concluded that they had not demonstrated that Section 1301(a) could not
be read to preclude absolutely the conclusion that they stood in the shoes of the party or parties
to an earlier enforcement action. Finally, they say that our reading of both Section 1301(a) and
Crown Recycling & Recovery, Inc., 1993 EHB 1571, was wrong when. we found, on the basis of
both, that we could not conclude now that Section 1301(a) does not allow the possibility that an
enforcement action against a then owner and/or operator of a site ifis enough to remove the
Section 130 1(a) bar to suit against later owners aﬁd/ or operators.

Petitioners do not cite in their Petition or their brief the Rule or the standard for
reconsideration. As the Order from which they seek reconsideration is an interlocutory one, 25
Pa. Code § 1021.151 is on point. That Rule provides that a petitioner must demonstrate that
extraordinary circumstances justify reconsideration. /d. The comment to the Rule provides that
“reconsideration [of an.interlocutory order] is an extraordinary remedy and is inappropriate for
the vast majority of rulings issued by the Board.” Id. Also, the comment provides that a party

need not file a petition for reconsideration of an interlocutory order in order to preserve a point
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for later argument which presumably means in the context of the final disposition of the case. Id.
In this case, summary judgment having been denied, and the next step being trial, that would
mean in the Adjudication phase. Interestingly, there is no qualitative description of what
“extraordinary circumstances” means in 25 Pa. Code § 1021.151, but 25 Pa. Code § 1021.152
contains such a qualitative description as to reconsideration of final orders. Rule 1021.152
provides that “reconsideration is within the discretion of the Board and will be granted only for
compelling and persuasive reasons” and that compelling and persuasive. reasons may include
situations where: (1) the final order rests on a legal ground or a factual finding which has not
been proposed by any party and (2) the crucial facts set forth in the petition: (i) are inconsistent
with the findings of the Board; (ii) are such as would justify a reversal of the Board’s decision;
(iii) could not have been presented earlier to the Board with the exercise of due diligence. 25 Pa.
Code § 1021.152. Subsection (2) is not written with the greatest of clarity or syntactical
perfection but it would seem that the “crucial new facts” being referred to must mean new facts
that were unavailable at the time the case was tried.

The Board has treated the Rule 1021.151 standard as more demanding, narrower and
harder to satisfy than the Rule 1021.152 standard. DEP v. Angino, Docket No. 2003-004-CP-C
(Opinion Issued November 29, 2005); Earthmovers Unlimited, Inc. v. DEP, 2003 EHB 577, 578-
81. This makes sense from the perspective that, as the comment notes, a party need not file a
petition for reconsideration of an intérlocutory order in order to preserve a point for later
argument. The matter is open for further consideration at the Adjudication stage. -

We will address Petitioners’ points in order. '

Slater and Demotech say that we “misunderstood” them to be arguing that Section

1301(a) requires an enforcement action to be complete before DEP would be allowed to
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commence a cost recovery action. We had merely taken the precise wording from their reply
brief and even quoted the language in our Opinion and Order. We may not be the only ones
having trouble with this particular aspect of the Slater and Demotech argument since we see that
their summary-judgment motion reply brief mentions that the Department has “mischaracterized”
their argument on this point. .Again, the language in the reply brief, which is supposed to clear
up the Department’s supposed mischaracterization of this argument is: “[t}he Defendant’s true
contention is that the DEP must complete an administrative or judicial enforcement action
against the owner or operator under other applicable environmental law...prior to récovery of
response costs.” We are even more confused because the very next section of Petitioners’ brief
in support of reconsideration is entitled, “Section 1301(a) does require completion of an
administrative or judicial action against an alleged owner or operator prior to cost recovery under
HSCA.”

In any case, we can do nothing more now than apologize to Petitioners for our continuing
inability to apprehend and we promise to continue to try to understand. Our current inability to
understand, though, necessitates our having to say no again td Petitioners. If it is any consolation
to Petitioners, this aspect of their Section 1301(a) argument, about which we take them at their
word that it has escaped us, and still does, is only one facet of their Section 1301(a) strategy.
Moreover, if Petitioners are saying to us that they are not saying that an enforcement action has
to be complete then there would not appear to be any problem since they and we agree on that
point.

That is the good news, now for the bad. We do not believe that any other aspect of our
Opinion and Order on the Section 1301(a) points requires gutting. Remember that all we have

done in our Opinion and Order is determine that the moving parties have not demonstrated, as
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they must, that there are no genuine issues of material fact and that they are entitled to judgment
as a matter of law under Section 1301(a). We were invited by the Petitioners in their offensive
(in the sense being on the attack, not the sense of being insulting) imposition of Section 1301(a)
to conclude that this section requires their being dismissed now from the case. We found that it
does not so require.

The other points of Petitioners’ argument relate to the question whether enforcement
action against some prior or then owner can, under any circumstances, be sufficient as to a latér
owner. On the successor in interest and/or “standing in the shoes” discussion, Petitioners protest
that we have erred because we have raised the issue sua sponte and that the Department has
neither raised nor plead facts, causes of action or arguments which give rise to such a ruling. We
are troubled by the fact that the Department’s response to the Petition For Reconsideration does
not address Petitioners’ point that the Department has not put this approach, the successor in
interest or “standing in the shoes” approach, into play in this case. The Department's Complaint
does not spec.iﬁcally allege that either Slater or Demotech is successor in interest or that either is
standing in thé shoes of anyone for purposes of either liability or for purposes of the Section
1301(a) requirements. It was really Petitioners in their motion papers who flagged the possibility
that, for purposes of Section 1301(a), they could potentially be considered successors in interest
or might stand in the shoes of others. As we said in the Opinion and Order,

Not only is the nature of the transaction that occurred on August 17, 1995
lacking from the record, it is not clear whether Slater and Demotech considered -
themselves bound by the September 20, 1995 Commonwealth Court Order.

Slater states “Demotech, complied with the Commonwealth Court Order and

submitted its ROP on January 31, 1996[.]” Slater Brief at 5. That statement

certainly implies that Slater and Demotech considered the Commonwealth Court

Order binding upon them, which may constitute an enforcement action against
one or both of them for purposes of Section 1301.
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Opinion and Order, at 13 n.lb. Thus, Petitioners themselves suggest that they voluntarily
stepped into the shoes of others against whom enforcement action was pending. We will have to
Iéave for another day whether that issue is in the case or not and what the outcome might be if it
is. At this point in time, both questions remain open. Of course, that being the case, Slater and
Demotech would still not be entitled to summary judgment on the point.

The final question boils down to our treatment of Crown Recycling & Recovery, 1993
EHB 1571 in the context of this case. We concluded, based on an analysis of the language of
subsection 1301(a) and our reading of the Crown Recycling case, that, “initiation of
administrative or judicial enforcement action against the then owner and/or operator is enough to
remove the Subsection 1301(a) bar to suit. In this case that was done and there would be no bar
to suit against Slater and Demotech.” DEP v. American Fuel Harvesters, Inc., Docket No. 2004-
201-SA-K (Qpinion Issued March 1, 2006), slip op. at 13. The Petitioners disagree with the way
we read the Crown Recycling & Recovery case and they say it is distinguishable and that our
Opinion and Order unduly expanded the principle of that case. They say that our c;onclusion is
not sﬁpported by the language of Section 1301(a) which, instead, supports their view.

All judicial tribunals in applying the principle of stare decisis apply to the facts at hand
decisional case law from prior cases. The facts from the prior decision are never identical to the
facts in the case at hand. We note, though, that even the Department chdracterizes our treatment
of Crown as an extension thereof. Thus, we will defer the Board’s definitive determination of
whether Crown applies to this case and if it does, how, to the Adjudication phase of the case. It
is at that time that the question will be ripe for consideration by all Judges of the Board and,
furthermore, we will have complete briefing on the subject. At this point in time, however, all

Petitioners have done is say that they disagree with our application of Crown to the facts here in
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the context of a denial of summary judgment and Petitioners have not yet carried the burden .to
demonstrate that they are now entitled to judgment as a matter of law on the point. Thus, the
denial of their motion for summary judgment on this point stands as is.

For the foregoing reasons, Petitione;s’ petition is denied and an appropriate Order

follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
V. : EHB Docket No. 2004-201-SA-K
AMERICAN FUEL HARVESTERS, INC.;
NICHOLAS G. MAZZOCCHI;
DEMOTECH, INC.; SCOTT SLATER;
and WILLIAM SCHUTTER
ORDER
AND NOW, this 4™ day of April 2006, upon consideration of the Petition for

Reconsideration of Slater and Demotech, the Brief in Support thereof, and the Opposition thereto

by the Department, IT IS HEREBY ORDERED that the Petition is denied.

Chief Judge and Chairman

DATED: April 4, 2006

Service list on following page
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Patrick T. Collins, Esquire
FRANZBLAU DRATCH, P.C.
Plaza One, 354 Eisenhower Parkway
P.O. Box 472
Livingston, N.J. 07039-0472

and
Jonathan S. Ziss, Esquire
MARGOLIS EDELSTEIN
The Curtis Center, 4™ Floor
601 Walnut Street
Independence Square West
Philadelphia, PA 19106-3304

For Defendants Scott Slater
and Demotech, Inc.:

Joseph R. Lawrence, Esquire
STRASSB URGER McKENNA
GUTNICK & POTTER, P.C.
Four Gateway Center

444 Liberty Avenue, Suite 2200
Pittsburgh, PA 15222

For Defendant:

American Fuel Harvester, Inc.
c/o Scott Slater, pro se

20 Chipperfield Drive

Effort, PA 18330

American Fuel Harvester Inc.

c/o William Schutter, pro se

3385 Grand Cypress Drive, Apt. 202
Naples, FI 34119 ,

William Schutter, pro se

3385 Grand Cypress Drive, Apt. 202
Naples, F1 34119
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

. (717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING '
ILECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV

hitp://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : EHB Docket No. 2005-069-CP-L

v.
Issued: April 6, 2006
PATRICK J. BRESLIN, d/b/a CENTURY
ENTERPRISES

ADJUDICATION

By Bernard A. Labuskés, Jr., Administrative Law Judge
Synopsis:

The Board assesses a civil penalty in the amount of $25,000 for violations of the Clean
Streams Law. The defendant failed to submit Dis’charge Monitoring Reports from April 2003
through April 2005 in violation of his NPDES Permit. The amount of the penalty is based largely
upon the willfulness and duration of the violations.

INTRODUCTION
The Department of Environmental Protection (the “Department”) filed a complaint for
civil penalties under the Clean Streams Law, 35 P.S. § 691.1 ef seq., against Patrick J. Breslin,
doing business as Century Enterprises (hereinafter “Breslin”).. The complaint is based upon
Breslin’s failure to submit Discharge Monitoring Reports (“DMRs”) as required by his National
Pollutant Discharge Elimination System (“NPDES”) permit from April 2003 to the date of the
complaint, April 18, 2005. The Department attached a notice to defend to the complaint. The

Department personally served the complaint on Breslin. Notes of Transcript at p. 8 (“T. 8”).
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When Breslin did not file an answer to the Department’s complaint, the Department filed
a motion for deemed admissions. The Department served Breslin with a copy of the motion.
Breslin did not respond to the Department’s motion. We issued an Opinion and Order on July 1,
2005 granting the Department’s motion and deeming all facts alleged in the Department’s
complaint to be admitted. DEP v. Breslin, EHB Docket No. 2005-069-CP-L (Opinion issued
July 1, 2005).

We thereafter set a date for a hearing to determine liability and to receive evidence
regarding the amount of the civil penalties to be assessed. The Order setting the hearing date
also established mandatory deadlines for the filing of pre-hearing memoranda by both parties.
The Department timely filed its pre-hearing memorandum. Breslin did not file a pre-hearing
memorandum.

The Board held a hearing on October 6, 2005. Although Breslin had not previously
participated in the case in any way, he appeared at the hearing pro se. The Department did not
object to Breslin’s participation. Nevertheless, Breslin did not ask any questions or call any
witnésses. He made a brief statement, and he asked the Board to consider two stacks of
documents that had not beerf previously identified or disclosed. Some: of those documents were
admitted as Breslin Exhibit 1.

The Department filed its post-hearing brief on December 8, 2005. Counsel entered an
appearahce for Breslin for the first time on January 5, 2006 and, after a request for.'an extension
that we granted, ﬁled a five-page post-hearing brief on Breslin’s behalf on February 23, 2006.
The brief does not mention Breslin Ex. 1 or explain its relevance. The' Department opted not to
file a reply brief. After a full and complete review of the record, we mz;ke the following findings

of fact and conclusions of law.
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FINDINGS OF FACT
A. Facts Deemed Admitted'

1. Plaintiff is the Department. The Department is the executive agency of the
Commonwealth with the duty and authority td administer and enforce the provisions of the Clean
Streams Law, 35 P.S. § 691.1 et seq., and the rules and regulations promulgated at Title 25 of the
Pennsylvania Code. (C.,§2.)

2. Defendant is Patrick J. Breslin doing business as Century Enterprises.. Century
Enterprises is represented to be a general partnership. Breslin is an individual. Breslin has
represented to the Department a business address of Route 202, Box 502, Montgomerysville, PA
18936. Breslin also maintaiﬂs an address at 825 Monticello Place, Lansdale, PA 19446. (C.,
3)

3.. Breslin owns and operates a sewage treatment plant (the “facility”) that services a
mobile home park in Overfield Township, Wyoming County. (C., §4.)

4. On December 29, 1997, Breslin entered into a consent assessment of civil penalty
with the Department for violati’ons that included the failure to submit monthly DMRs to the
. Department in a timely manner. (C., 16.)

5. - On February 9, 2001, the Department reissued NPDES Permit No. PA0060321
(the “Permit”) to Breslin authorizing the discharge of treated sewage from his facility to an
unnamed tributary to the South Branch of Tunkhannock Creek. (C.,97.)

6. Part D; Paragraph 2A of the Permit states:

The permittee must comply with all conditions of this permit. Any
Permit noncompliance constitutes a violation of the Pennsylvania

! As previously noted, on July 1, 2005 the Board issued an Opinion and Order providing that all facts in
the Department’s complaint for civil penalties were deemed admitted.  DEP v. Breslin, EHB Docket No.
2005-069-CP-L (Opinion issued July 1, 2005). References to the Department’s complaint for civil
penalties shall be noted as “C.,§___.”
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Clean Streams Law and the Clean Water Act and is grounds for an
Enforcement action....

7. Part C, Special Condition 1.6 of the Permit mandates that “tp]roperly completed
and signed Discharge Monitoring Reports (DMRs), as described in Part A.3.b. of this permit,
shall be submitted, within 28 days after the end of each monthly reporting period, to the
Department....” (C., q8.)

8. On August 14, 2001, the Department sent a Notice of Violation (“NOV;’) to
Breslin. The NOV was sent to the contact address identified by Breslin in his September 25,
2000 application for the NPDES Permit. The NOV indicated that DMRs required by the Permit
were overdue for the months of September, October, November, and December 2000, and
January, February, March, April, May, and June 0of 2001. (C.,99.)

9. The Department’s August 14, 2001 correspondence was returned as unclaimed.
(C.,910)

10.  On September 19, 2001, the Department sent a second letter to Breslin requesting
a response by no later than September 28, 2001. (C.,§11.)

11.  The Department’s September 19, 2001 correspondence was returned as
unclaimed. (C.,§12.)

| 12. On March 8, 2002, the Departrﬁent sent a third NOV to Blfeslin. The NOV stated
that “[o]ur records indicate that the Discharge Monitoring Reports (DMRs) required by your
NPDES Permit No. PA0060321 are overdue from September 2000 to the date of this letter.”
Breslin signed the return receipt associated with the Department’s correspondence and then

returned the letter as unclaimed. (C., §13.)
13.  On April 24, 2002, representatives of the Department inspected Breslin’s facility.

The Department’s representatives again informed Breslin of the violation of the terms and
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conditions of his permit for failing to submit DMRs since August of 2000. There was no
evidence of chlorine disinfection observed at the facility during the inspection as required by the
Permit. (C., 9§ 14.)

14, On April 26, 2002, a representative of the Department inspected Breslin’s facility.
Breslin was present during the inspection. During the inspection, the Department’s
representative instructed Breslin to submit the missing DMRs by May 3, 2002. (C., §15.)

15.  On November 18, 2003, the Department issued an NOV to Breslin for failing to
sul;mit DMRs for the months of April, May, Jﬁne, July, August, and September 2003. The
Department’s NOV instructed Breslin to submit all overdue DMRs within ten days. ‘Breslin
received the NOV on December 5, 2003. (C., §16.)

16.  On January 28, 2004, the Department issued an NOV to Breslin for failing to
submit any DMRs since April of 2003. The Department’s correspondence requested that the late
DMRs be submitted to the Deﬁartment within ten days of the date of the letter. The NOV was |
returned as unclaimed. (C., 9 17.)

17. On June 9, 2004, a representative of the Department inspected Breslin’s facility.
Breslin was contacted during the inspection by phone. During the Del;artment’s discussion with
Breslin, the Department indicated that it had not received DMRs since April 2003. (C.; 918.)

18. On June 14, 2004, the Department issued an NOV to Breslin. The NOV indicated
that the Department had not received DMRs in accordance with the Permit since April 2003.
The NOV requested that Breslin contact the Department immediately to schedule a meeting. The
NOV was returned as unclaimed. (C., §19.)

19.  On October 7, 2004, representatives of the Department rjnet with Breslin. During

this meeting the Department informed Breslin that he continued to operate in violation of the
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terms and conditions of his permit because he had not submitted any DMRs since April of 2003.
(C.,920)

20.  Breslin failed to submit any DMRs to the Department from April of 2003 until at
least the date of the Department’s complaint (April 18, 2005). (C.,§ 1.)

B. | Additional Findings of Fact

21.  On August 8, 1995, the Department sent an NOV to Breslin for failure to submit
DMRs for April, May, and June of 1995. (Commonwealth Ex. (“C. Ex.”) 20; T. 32-33.)

22. On October 21, 1997, an administrative conference was held between the
Department and Breslin. The parties discussed Breslin’s failure to submit DMRs on a timely
basis during the conference. The Department pointed out that there was a poor record of DMR -
submittal over the past several years and that a penalty action might be instituted for continued
noncompliance. Breslin’s DMR submittal record did not improve subsequent to the conference.
(C.Ex.17; T. 42-44.)

23. ~ The December 1997 consent assessment of civil penalty between Breslin and the
Department assessed a $1,400 civil penalty for 13 violations. Breslin admitted in the agreement
that, “[o]n numerous occasions, Century did not submit monthly DMRs to the Department on a
timely basis as required by its NPDES Permit and discharged effluent in excess of the limits of
its NPDES Permit . . ..” (C. Ex. 16.)

24.  Breslin failed to submit DMRs to the Department from September of 2000
through April 2002. (C. Exs. 11-12; T. 31.)

25. Breslin has not submitted DMRs for the first four months of 2005. (T. 20.)

26.  Department representatives have personally reminded Breslin numerous times

over the years of his obligation to submit DMRs. (T. 21-22, 26, 28, 30, 39-40, 43, 51-52, 56-58.)
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27.  Breslin’s only explanations for chronically failing to submit DMRs were that he
way “too busy” (T. 40), and that the Department’s letters and telephone calls caused him “pain”
(T. 53).

28.  Breslin’s failure to submit DMRs in accordance with the terms and conditions of
his permit after receiving numerous inspection reports, notices of violation, and verbgl and
written warnings constituted kﬁowing, intentional, and willful violations of the laws of this
Commonwealth.

29.  As of the date of the hearing, Breslin had not provided the Departmerit with the
DMRs that were missing from April 2003 through April 2005. (T. 65.)

30.  The Department received DMRs from May 2005 until the time of the hearing. (T.
19.)

31.  The Department did not produce any evidence of discharge violations or harm to
the environment between April 2003 'and ‘April 2005.

32.  There is no record evidence to support Breslin’s claim that he suffers from health
problems, or that such problems if they do’exist interfered with his abiiit_y to submit DMRs.

33. There are approximately 19 mobile homes in Breslin’s mobile home park. (T. n-
18.) |

DISCUSSION

We have previously discussed the Board’s role when the Department files a complaint for
civil penalties pursuant to the Clean Streams Law:

Our role where the Department has filed a complaint for penalties under
the Clean Streams Law is slightly different than our review in an appeal from the
Department's assessment of a civil penalty. In an appeal from a civil penalty

- assessment, we determine whether the underlying violations occurred, and then

decide whether the amount assessed is lawful, reasonable, and appropriate.
Farmer v. DEP, [2001 EHB 271, 283]. Although our review of an assessment is
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de novo, we do not start from scratch by selecting what penalty we might
independently believe to be appropriate. Rather, we review the Department's
predetermined amount for reasonableness. Stine Farms and Recycling, Inc., v.
DEP, [2001 EHB 796, 8121; 202 Island Car Wash, L.P. v. DEP, 2000 EHB 679,
690.

In contrast to an appeal from an assessment, the Board must make an
independent determination of the appropriate penalty amount in a complaint
action. The Department suggests an amount in the complaint, but the suggestion is
purely advisory. Westinghouse v. DEP, 705 A.2d 1349, 1353 (Pa. Cmwlth. 1998)
("Westinghouse I'); DEP v. Whitemarsh Disposal Corporation, 2000 EHB 300,

346 [aff'd 745 A.2d 1277 (Pa. Cmwlth. 2000)]; DEP v. Silberstein, 1996 EHB

619, 637; DEP v. Landis, 1994 EHB 1781, 1787.
DEP v. Leeward Construction, Inc., 2001 EHB 870, 885, qff’d, 821 A.2d 145 (Pa. Cmwlth.),
app. denied, 827 A.2d 431 (Pa. 2003). The Department bears the burden of proof in complaint
cases. 25 Pa. Code § 1021.122(b)(1).

There is no question here that Breslin violated the law. Indeed, it is not disputed. Part
A.3.b. of Breslin’s permit requires that the permittee “monitor the operation and efficiency of
all wastewater and treatment and control facilities, and the quantity and quality of the
discharge(s) as specified in this permit.” (C. Ex. 1, p. 8.) It further requires that “monitoring
results obtained each month shall be summarized for that month and reported on a Discharge
Monitoring Report (Discharge Monitoring Report).” Id. ' The DMRs must be signed and
certified. Id. In addition, Special Condition Part C.1.6 of the permit requires that “[p]roperly
completed and signed Discharge Monitoring Reports (DMRs), as described in Part A.3.b. of
th[e] permit, shall be submitted, within 28 days after the end of each monthly reporting period, to
the Department . . ..” (C. Ex. 1, p.16.)

Section 611 of the Clean Streams Law reads as follows:

It shall be unlawful to fail to comply with any rule or regulation of the
department or to fail to comply with any order or permit or license of the
department, to violate any of the provisions of this act or rules and regulations

adopted hereunder, or any order or permit or license of the department . . .. Any
person or municipality engaging in such conduct shall be subject to the provisions
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of sections 601, 602 and 605.

35 P.S. § 691.611. (Section 605, 35 P.S. § 691.605, is the section that authorizes the Board to
assess civil penalties.) Condition B.2.a. of Breslin’s permit states: “Any person or municipality
who violates any provision of this permit, any rule, regulétion, or order of the Department, or any
condition or limitation of any perrhit issued pursuant to the Clean Streams Law is subject to
criminal and/or civil penalties as set forth in Sections 602, 603, and 605 of the Clean Streams
Law.” (C.Ex. 1,p. 13.)

The allegations in the Department’s complaint, which have been admitted, as well as the
evidence offered at the hearing, establish that Breslin failed to submit DMRs to the Department
for the months of April 2003 through April 2005 in violation of Special Condition Part C.1.6 of
the Permit. A violation of an NPDES permit condition cohstitutes a violation of Section 611 of
the Clean Streams Law. See DEP v. Tessa, 2000 EI—iB 770, 785. Therefore, Breslin is liable for
civil penalties under Section 605 of the statute. ‘Tessa, 2000 EHB at 787. |

The Board may assesé a penalty of up to $10,000 per day for each violation of the Clean
Streams Law. 35 P.S. § 691.605. In determining the penalty amount, the Board is to consider
the willfulness of the violations, damage or injury to the waters of the Commonwealth or their
uses, costs of restoration, and other relevant factors. /d. The deterrent value of tﬁe penalty .is a
relevant factor. Leéward, 821 ‘A.2d at 155; Westinghouse v. DEP, 745 A.2d 1277, 1280-81 (Pa.
Cmwlth. 2000); DEP v. Whitemarsh Disposal Corporatfén, 2000 EHB at 346. We, of course,
consider for advisory purposes the civil penalty recommended by the Department. DEP v.

Tessa, 2000 EHB at 787; DER v. Landis, 1994 EHB 1781, 1787.7

? The Department in this case asked for a penalty of $94,000. Although we understand and sympathize
with the Department’s frustration, for the reasons discussed in this Opinion, we have concluded that a
lower penalty is appropriate under the circumstances presented here.
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We have defined the levels of culpability with regard to violations resulting in civil

penalties as follows:

An intentional or deliberate violation of law constitutes the highest degree
of willfulness and is characterized by a conscious choice on the part of the
violator to engage in certain conduct with knowledge that a violation will result.
Recklessness is demonstrated by a conscious disregard of the fact that one's-
conduct may result in a violation of the law. Negligent conduct is conduct which
results in a violation which reasonably could have been foreseen and prevented
through the exercise of reasonable care. '

Whitemarsh, 2000 EHB at 349 (citations omitted).

There is no question that Breslin has made a conscious decision to violate the law. He
knows that he is legally required to sui)mit DMRs, and yet he has consistently refused to do so.
This has been a chronic, recurring problem of his for more than ten years. (See Finding of Fact
“F.F.” 21.) In addition to his permit, which clearly spells out the obligation to submit DMRs,
Bresiin has been reminded countless times of his responsibility, and yet he has failed to comply
for months or even years at a time. It is difficult to imagine a clearef demonstration of an

intentional or deliberate violation of the law.

Breslin exhibited a complete disdain for appropriate procedures and a stubborn refusal to
cooperate in any way up until the time the complaint was filed. Even though the Department has
attempted to contact B;‘eslin through correspondence addressed in accordance with Breslin’s
certified representations as made in his permit application, Breslin repeafedly failed to accept
correspondence from fhe Department. (C. Ex.2,4,7, 14 and 15; T; 12-13.) Breslin has refused
to return phone calls. (T. 26, 51-52.) He has failed to respond to Departmental Notices of
Violation eveﬁ though a response was \speciﬁcally requested. (C. Ex. 18 and 19; T. 45-46.)
When the Department was finally able to speak with Breslin, Breslin indicated that he would

submit the late DMRs, but he never did. (T. 22.) Breslin hung upkon a Department employee
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when he was phoned. (C. Ex. 13‘.) Breslin signed the return receipt associated with

correspondence, but it was returned to the Department unopened. (C. Ex. 13; T. 38-39.)

Breslin offered no evidence to rebut the Department’s characterization of the willfulness
of his misconduct. Breslin alleges in an unsworn statement and in his post-hearing brief that he
' has health problems, including “early stages of Alzheimer’s.” Contrary to counsel’s averment in
the post-hearing brief, hbwever, Breslin did not testify about anything, including any alleged
health problems. Breslin did not ask Department witnesses any questions, call any witnesses of
his own, or take the stand on his own behalf, so we have nothing to go on accept his unsworﬁ
statement in the nature of argument. There is no record evidence whatsoever to support Breslin’s
claim of health problems, or that if such problems exist, that they explain his failure to submit
DMRs as faf back as 1995. We would be remiss if we factored such an unsworn, unverified
allegation into our calculations.?

Putting aside Breslin’s unsubstantiated health claim, thé only record evidence we have
explaining Breslin’s failure to comply with his permit is his statements that he could not file the
reports because he was “busy”, and because the Department letters caused him “pain.” These are
not legitirﬁate excuses and, if anything, reinforce our conclusion that Breslin has nof taken his
legal reporting leigations seriously.

Violations that are long-lasting or repeated, particularly in disregard of warnings and
orders, evidence willfulness and generally merit a higher penalty. Leeward, 821 A.2d at 153.

Here, the violations immediately at issue went on for two years. Breslin had a history of

3 Notwithstanding his alleged health problems, Breslin has apparently been fully capable of complying
with his reporting duties since May 2005, after the Department filed its complaint against him for rather
substantial penalties. (F.F.30.)

* The Department’s proposed penalty calculation was based on the violations that occurred from April
2003 through December 2004. The Department, however, averred in its complaint that the violations
were continuing, and it established at the hearing that Breslin missed the first four months of 2005. (F.F.
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committing the same violation in the past. He already paid one civil penalty for similar
violations. Indeed, it is worth noting that, despite eVerything that has happened, including this
litigation, Breslin has still not submitted the missing DMRs.

A civil penalty is nécessary in this case to deter future violations. Although one might
reasonably ask why, Breslin continues to hold a permit and operate his trailer park sewage
treatment facility. The penalty must be significant enough to convey the importance of
compliance with the permit because it seems that little else has made an impact on Breslin.

‘On a more géneral level, permittees must understand that it is potentially more expensive
to fail to file DMRs than it is to file them, even if they are otherwise in compliance. ‘DMRs are a
critical part of the Department’s permitting programs. They encourage compliance with the law
through self-monitoring, thereby conserving government resources and emphasizing permittee
responsibility. DER v. East Penn Manufacturing Co., 1995 EHB 259, 271; DER v. Wawa, 1992
" EHB 1095, 1202.

With regard to factors that militate in Breslin’s favqr, we note that there is no evidence of
damage or injury to waters of the Commonwealth, and no evidence of any other harm to the
environment.” No evidence was presented regarding any costs of restoration. There was no

evidence of cost savings or competitive advantage as a result of Breslin’s violations.® The

29.) It asked that penalties be assessed for these months as well. Breslin has not contested that those
months should be included in the penalty. We agree that it is appropriate to include those four months.
See Tessa, 2000 EHB at 789-90.

> The Department typically reserves the highest civil penalties for violations associated with a
demonstrated threat to the environment or an actual impact on human health, the environment, or public
safety. See, e.g., Pickelner Fuel Oil v. DEP, 1996 EHB 602, 613-14. Indeed, our research has not
disclosed any cases that would support the Department’s proposed penalty, which was as high as $8,000
per violation, in this case. See Whitemarsh, supra (no separate penalties sought for DMR violations).

® As this Board has pointed out in the past, Leeward, 2001 EHB at 918 (Krancer concurring), it should
never be cheaper to violate the law than to comply with the law. Civil penalties should, at an absolute
minimum, recoup any savings or excess profit that resulted from the choice to violate the law. We, once
again, strongly encourage the Department and other parties to produce evidence along these lines in future
cases where this Board is asked to assess a penalty. '
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Department did not present any evidence regarding the cost of its enfércement efforts.

We have also noted that Breslin began submitting DMRs in May 2005, after the
complaint in this case was filed. The fact' that Breslin was in compliance for a few months prior
to the hearing is encouraging and reduces somewhat the compelling need for specific deterrence,
but it does not eliminate entirely the need for deterrence in light of Breslin’s checkered
compliance history.

The facility in question is a modest sewage treatment plant that services a small mobile
home park. While Breslin’s recaléitrance is remarkable and inexcusable, there is no evidence
that DMRs were withheld to cover up an underlying discharge problem. There is no evidence of
fraud. Finally, in the 1997 consent assessment, Breslin was asked to payv $1,400 for 13
violations, which is an order of magnitude per violation less than the Department’s request in this
matter. -

In the final analysis, there is no doubt that Breslin’s recalcitrance must be penalized.
Given that we are dealing with a small facility and fhe violations have not been shown to have
caused harm to the environment, considering all of the facts and circumstances presented here,
we believe that a $1,000 penalty per DMR violation is appropriate. Bfeslin’s string of 25
violations (April 2003-April ‘2005) results in a total penalty of $25,000.

Breslin raises one evidentiary point that needs to be addressed. Breslin brought two
stacks of documents to the hearing. The first stack consisted of lab results. Although Breslin has
never explained the relevaﬂce of the documents, the documents were admitted without objection
as Breslin Ex. 1. (T. 72.)

Breslin also brought a second stack of documents to the hearing. He asked that they be

included in the record, but did not explain why. The documents had not been previously
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disclosed in the litigation. The Department asked for a break to review the documents.” The
Department then objected to the admission of the documents because of lack of authentication,
because they were hearsay, because they were not shown to be relevant, and because of the last-
minute disclosure.  We sustained the objection, particularly because of the prior nondisclosure.
(T.72.)

Breslin in his post-hearing brief challenges that ruling. Breslin’s counsel characterizes
the documents as sampling results, but it may be that the sampling results to which he refers are
the sampling resplts that were admitted as Breslin Ex. 1. In any event, there is no record
evidence of what was contained in the second stack of documents. There was no response from
Breslin to the Department’s objection at the hearing. There was no offer of proof. There is
simply no basis or record for overturning the ruling.

Even if we accept counsel’s understanding that the documents constituted sampling
results, thére is no reason to reopen the record as he requests in the post-hearing brief. Breslin is
being penalized for failing to submit certified DMRs. He has ndt been charged with effluent
violations. In fact, the lack of dernonstratedv harm to the environrpent actually militated in
Breslin’s favor. Even if Breslin was in th¢ habit of obtaining lab resulfé for his own information,
it does not mitigate the fact that he was not submitting DMRs to the Department as required by
law.

Finally, if we were to admit the documents over objection, it would be an insult to every
other party-litigant appearing before this Board who follows our rules. Breslin disregarded every

one of our pre-hearing orders in this case. He did not file a pre-hearing memorandum as required

7 Breslin’s counsel, who was not present at the hearing, incorrectly states that the Department changed its
position regarding the second stack of documents. The Department did not object to the first stack. It
did, however, object to the second stack of documents at its first opportunity after being given a short
break to review the documents for the first time. (T. 72-73.)
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by our rules. A pre-hearing memorandum must identify all documents to be offered as exhibits
so as to avoid exactly this sort of problem. The Department could not be expected to absorb a-
four-inch stack of documents produced by surprise at the last minute in violation of all of our
requirements and procedures. Had the missing documents been the missing DMRs, the extreme
relevance might have been enough to overcome the procedural infirmities and prejudice to the

Department. They were not. The ruling stands.

CONCLUSIONS OF LAW

1. The Environmental Héaring Board has jurisdiction over the parties and S:lbj ect matter
of this complaint. See 35 P.S. § 691.605; 35 P.S. § 7514.

2. The Board assesses civil penalties under the Clean Streams Law by considering the
willfulness of the violation, damage or injury to the waters of the Commonwealth and their uses,
the cost to the Department of enforcing the provisions of the Act, cost of restoration, deterrence,
and other relevant factors. 35 P.S. § 691.605.

3. Breslin’s failure to provide DMRs to the Department from April 2003 through April
2005 as required by his NPDES permit was a violation of the Clean Streams Law. 35 P.S. §
691.611.

4. The Board assesses a civil penalty in the amount of $25,000 against Breslin for his

violations of the Clean Streams Law.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION ‘ : EHB Docket No. 2005-069-CP-L

vl

PATRICK J. BRESLIN, d/b/a CENTURY
ENTERPRISES

ORDER
AND NOW, this 6™ day of April, 2006, it is ordered.that civil penalties are assessed
against Patrick J. Breslin d/b/a Century Enterprises in the total amount of $25,000 for violations

of the Clean Streams Law.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Chief Judge and Chairman

)junf)x <s . M
i
GEORGE J. MILLER

Administrative Law Judge
Member

Tl T

THOMAS W. RENWAND
Administrative Law Judge
Member
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DATED: April 6,2006

c:

DEP Bureau of Litigation:
Attention: Brenda K. Morris

For the Commonwealth, DEP:

Joseph S. Cigan, III, Esquire
Northeast Regional Counsel

For Defendant:

Richard W. Hayden, Esquire
SAUL EWING LLP

Centre Square West

1500 Market St., 38" Floor
Philadelphia, PA 19102

it 7,

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BERNARD A. LABUSKESJIR.
Administrative Law Ju
Member
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FRED W. LANG, JR., JOYCEE.

SCHUPING, DELORES HELQUIST
and SHERRY L. WISSMAN

V. : EHB Docket No. 2003-145-R
: (Consolidated with 2004-090-R
and 2004-093-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MAPLE CREEK : Issued: April 10,2006
MINING, INC. :

OPINION AND ORDER ON
MOTION FOR CLARIFICATION

By Thomas W. Renwand, Administrative Law Judge
- Synopsis:

The Appellants’ motion for clarification is granted. The Board’s March 23, 2006 order
was intended to clarify that we believe our January 12, 2006 adjudication and order to be
appealable to the Commonwealth Court. The Appellants are not required to file an application
for appeal by permission in addition to the petition for review they have already filed.

OPINION
This matter involves a claim of subsidence damage to a pond owned by the Appellants
due to mining conducted by Maple Creek Mining, Inc. On January 12, 2006, this Board issued an
adjudication ordering Maple Creek to pay for the increased cost of maintaining the pond. The

order stated in relevant part as follows:
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6. In accordance with the law as set forth in this adjudication, in
order to meet its obligation to provide for the increased
operation and maintenance costs of the Lang pond on a
permanent basis, on or before February 13, 2006 Maple Creek
is ordered to do one of the following:
(a) make a one-time lump sum payment to the Landowners
in the amount of $406,125.36 which represents the
present value of the annualized increased operation and
maintenance costs, with notice to the Board that such
payment has been made, or
(b) develop a financial vehicle, acceptable to the Board,
that will compensate the Landowners for the increased
yearly operation and maintenance costs of the Lang
pond, adjusted for inflation, on a permanent basis.
7. Jurisdiction is retained.
Lang v. DEP, EHB Docket No. 2003-145-R (Adjudication issued January 12, 2006).
Both the Appellants and Maple Creek appealed the adjudication. The Appellants did so
by filing a petition for review with the Commonwealth Court pursuant to PaR.A.P. 341 (a),
which states that “an appeal may be taken as of right from any final order of an administrative
agency or lower court.” Maple Creek, on the other hand, did not consider the adjudication to be
a final order and, therefore, filed with the Board a petition to amend the order to contain the
language prescribed in 42 Pa.C.S. § 702 (b), namely that the order in question contains a
controlling question of law as to which there is substantial ground for difference of opinion and
that an immediate appeal from the order may materially advance the ultimate termination of the
matter, thereby allowing an interlocutory appeal pursuant to Pa.R.A.P. 1311 (b). Pa.R.A.P. 1311
(b) requires that the lower court act within 30 days or the application is deemed denied.

The Board did not act on Maple Creek’s petition to amend. The parties notified the

Board by means of a telephone conference that their communications with the Commonwealth
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Court indicated that the court was unsure as to whether the Board’s adjudication was final. The
parties subsequently informed the Board that the Commonwealth Court had ordered the filing of
briefs on the issue, and the parties requested that the Board clarify its adjudication to indicate
whether it was appealable.

Though the Board considered the adjudication to be appealable as of right pursuant to
Pa.R.A.P. 341, we issued an order on March 23, 2006 stating that the adjudication and order of
January 12, 2006 contained controlling questions of law as to which there is substantial ground
for difference of opinion and that an immediate appeal from the order may materially advance
the ultimate termination of the matter, so that there would be no question that the Board
considered the January 12 adjudication and order to be appealable.

The matter now before the Board is a motion filed by the Appellants seeking clarification
of its March 23, 2006 order. Specifically, the “Appellants seek clarification as to whether or not
this Board entered its Order of March 23, 2006 so as to include statutory language to make the
Order of January 12, 2006 appealable by permission under Chapter 13 of the Rules of Appellate
Procedure or was meant to contain language as to a determination of finality as contemplated
under Pennsylvania Rule of Appellate Procedure 341 (c).”

The difficulty here is that the appellate rules addressing this matter use the word “final.”
The Board’s adjudication- is final in the sense that it is appealable. It is not final in the sense that,
if Maple Creek chooses to pay for the maintenance of the pond by establishing a ﬁhancial
vehicle covering the yearly operation and maintenance cost, that financial vehicle must be
approved by the Board.

In response to the Appellants’ motion for clarification, the Board believes the January 12,

2006 adjudication and order to be appealable as of right pursuant to Pa.R.A.P. 341 (a). The order
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of March 23, 2006 was intended to address any concerns the Commonwealth Court or parties
might have as to the appealability of the adjudication and order. It is not the intent of this Board
that the Appellants should be required to file an application for appeal by permission in addition
to the petition for review that they have already filed. The Board believes that the appeals of

both the Appellants and Maple Creek are properly before the Commonwealth Court.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

FRED W, LANG, JR., JOYCEE.
SCHUPING, DELORES HELQUIST
and SHERRY L. WISSMAN

V. : EHB Docket No. 2003-145-R
(Consolidated with 2004-090-R
- and 2004-093-R)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MAPLE CREEK
MINING, INC.

ORDER

AND NOW, this 10™ day of April 2006, the Appellants’ motion for clarification
is granted as set forth in this Opinion. We find that the appeals of the Appellants and Maple
Creek are properly before the Commonwealth Court.

ENVIRONMENTAL HEARING BOARD

T T e

THOMAS W. RENWAND
Administrative Law Judge
Member

DATE: April 10, 2006

Service list next page.
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Thomas C. Reed, Esq.

John E. Jevicky, Esq.
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MOUNTAINTOP AREA JOINT
SANITARY AUTHORITY P

: EHB Docket No. 2004-088-MG
V. :

COMMONWEALTH OF PENNSYLVANIA, : Issued: April 12,2006
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By George J. Miller, Administrative Law Judge
Synopsis

The Board denies a motion for summary judgment in an appeal of an NPDES
permit filed by the appellant-sanitary authority. The authority did not demonstrate that as
a matter of law, the Department policy which it uses to develop criteria for toxic
pollutants is actually a binding norm, rather than a guidance tool. It is very clear that a
hearing is necessary in order to determine whether the Department used an appropriate
procedure to develop the criteria which generated the effluent limitations for toxic
chemicals. It is also necessary to resolve outstanding issues of fact concerning whether
the limitations developed by the Department are more stfingent than necessary to protect
the designated uses of the receiving stream and whether the Department should have
utilized a “fate coefficient” to account for the volatilization of the pollutants in the

authority’s discharge water.
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OPINION

Before the Board is a motion for summary judgment by the Mountaintop Area
Joint SanitaryvAuthority (Authority) in an appeal from the issuance of an amended
NPDES permit to the Authority for its publicly owned treatment facility located in
Dorrance Township, Luzerne County.! That facility discharges to the Big Wapwallopen
Creek. The permit, as amended, established a discharge limit for bromodichloromethane
(BDC) of 1.3 micrograms per liter, and a limit for chlorodibromomethane (CDB) of .97
micrograms per liter. These chemicals are known as “trihalomethanes” (THMs) and are
produced during the chlorination of wastewater. The treatment process in use by the
Authority at the Mountaintop facility includes a breakpoint chiorination system which
uses chlorine gas to oxidize ammonia to nitrogen gas and to disinfect the final effluent.

The Authority has challenged the discharge limitations established by the
Department on several fronts. First, the Authority contends that Chapter 16 of 25 Pa.
Code‘entitled Water Quality Toxics Management Strategy — Statement of Policy, which
‘was used to develop the effluent limits, was applied as a binding regulation and therefore
constitutes an impermissible rulemaking. Second, thé Authority takes the position that the
limits are not reasonable to protect the designated use of the receiving stream and that

they were not calculated in a scientifically rational manner. Finally, the Authority argues

! This matter was transferred to Judge Miller for disposition on March 28, 2006.
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that the limits were developed in a different way than those developed for other publicly
owned treatment works and were therefore arbitrary and capricious.?

The Authority first urges us to find that the limits for CDB and BDC are void
because they were developed in accordance with thé policy described in Chapter 16, as if
that document were a “binding norm” rather than guidance. The Department disagrees
and argues that the mere fact that the Department acted consistently with its policy does
‘not mean that the application of the procedures described by the policy rise to the level of
an unpromulgated regulation.

The Commonwealth Court has described the “binding norm” test several times,
both in the seminal case of Department of Environmental Resources v. Rushton Mining,
and more recently in Homebuilders Ass’n of Chester v. Department of Environmental
Protection.® In Rushton Mining the court examined fifteen standard permit conditions
regulating coal mining activities to determine whether or not they constituted “binding
rules of general applicability” and therefore should have been promulgated as regulations
in accordance with the notice and comment procedures set out in the Commonwealth

Documents Law. After reviewing federal cases which attempted to distinguish statements

? The amended permit also changed the expiration date of the original permit from
April 9, 2006 to September 2005. Inasmuch as both of the expiration dates have now
passed, we will not rule on this issue. While we can make no decision on the propriety of
the Department’s action in that regard, we can find no justification for shortening the
permit term in the absence of following the federal requirements in 40 C.F.R. §§ 122.62
and 124.5(c)(2), which require the agency to provide notice to a permittee of
modifications in a draft permit. The notice requirements for modification for “minor
modifications,” such as correction of typographical errors, are only permitted if the
permittee consents. 40 C.F.R. § 122.63.

3591 A.2d 1169 (Pa. Cmwilth.), petition for allowance of appeal denied, 600 A.2d
541 (Pa. 1991).

4828 A.2d 446 (Pa. Cmwlth. 2003), affirmed, 844 A.2d 122 (Pa. 2004).
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of policy from regulation, as well as the regulatory definitions of those terms in the

Commonwealth Documents Law, the court noted that “the distinction between a

,’5

statement of policy and a regulation is enshrouded in considerable smog.” Accordingly,

it adopted what is known as the “binding norm” test announced by the Pennsylvania
- Supreme Court in Pennsylvania Human Relations Commission v. Norristown Area
School.® which focuses on the “practical effect” of the agency pronouncement:

[Aln agency may establish binding policy through
rulemaking procedures by which it promulgates substantive
rules or through adjudications which constitute binding
precedents. A general statement of policy is the outcome of
neither a rulemaking nor an adjudication; it is neither a
rule nor a precedent, but is merely an announcement to the
public of the policy which the agency hopes to implement
in future rulemakings or adjudications. 4 general statement
of policy, like a press release, presages an upcoming
rulemaking or announces the course which the agency
intends to  follow . in  future  adjudications.

The critical distinction between a substantive rule and a
general statement of policy is the different practical effect
that these two types of pronouncements have in subsequent
administrative proceedings . . . A properly adopted
substantive rule establishes a standard of conduct which has
the force of law . . . The underlying policy embodied in the
rule is not generally subject to challenge before the agency.

A general statement of policy, on the other hand, does not
establish a 'binding norm' . . . A policy statement
announces the agency's tentative intentions for the future.
When the agency applies the policy in a particular situation,
it must be prepared to support the policy just as if the
policy statement had never been issued. (Emphasis added.)’

3591 A.2d at 1172 (quoting Noel v. Chapman, 508 F.2d 1023, 1030 (2d Cir.), cert
denied, 423 U.S. 824, 96 S.Ct. 37, 46 L.Ed.2d 40 (1975).

6374 A.2d 671 (1977).

7591 A.2d at 1173-74.
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Applying the test, the court found that the permit conditions were “binding norms” and
not simply a general statement of the course that the agency hoped to follow in the future.
After finding that the conditions set forth a comprehensive system regarding mining
operation, the court noted that none of the agency’s personnel had any discretion to vary
the conditions — they were ministerially attached to every permit regardless of the facts
presented by an individual application. The court further found that the Department
intended the conditions to be binding on the agency and that employees would not
exercise discretion when including them in mining permits.

In the Homebuilders Ass’n of Chester the court examined the Department’s
stormwater policy, after extensively reviewing its holding in Rushton Mining. In contrast
to Rushton Mining, the court determined that although the policy listed specific
requirements, including a permit requirement, it did not establish a “binding norm.”
Rather it was merely a description of the agency’s “recommended approach for achieving
compliance with existing requirements.”® The language of the policy itself was examined
and the court noted specific language stating that the intent of the policy was to comply
with existing use protection regulations and was explicitly not intended to create new
requirements. The policy also explicitly stated that the procedures that it described were
not to be given the same deference as a regulation. Accordingly, the court concluded that
the agency was able to exercise discretion to follow or to not follow the policy in an
individual case.

At this time, we can not hold that Chapter 16 establishes a binding norm upon the

Department and that the effluent limitations developed following the guidance of Chapter

8 828 A.2d at 453.
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16 are void. Although hardly a mere “general statement of intent,” like the stormwater
policy analyzed in Homebuilders Ass’n of Chester, the stated purpose of Chapter 16 is to
establish a procedure to create water quality criteria for toxic pollutants which are
“designed to protect the water uses listed in Chapter 93 (relating to water quality
- standards).” The chapter “specifies guidelines and procedures for development of criteria
for toxic substances and also lists those criteria which have been developed.”

However, the basic framework for the establishment of the criteria (that may be
viewed as a “binding norm”), referred to in Chapter 16, are also set forth in Section 93.8a
of the Department’s regulations. Subsection (a) states that the “waters of the
Commonwealth may not contain toxic substances attributable to . . . discharges in
concentrations or amounts that are inimical to the water uses to be protected.”!”
' _Subsection (d) requires control to “a risk management level of one excess case of cancer
in a population of .1 million . . . over a 70-year lifetime.”"! Subsection (e) applies the
same test to carcinogens. > Accordingly, it may be that the discharg¢ limits applied in the
permit were the resuit of the application of these regulations that gompel the Department
action rather than simply Ithe policy contained in Chapter 16.

Further, the Authority concedes that the engineer who developed -the limits for
BDC and CDB, had the ability to create site-specific criteria for the computer model used
to generate the limits. But he chose not to do so. This fact by itself is not sufficient to

persuade us that Department employees do not have any discretion to depart from the

®25 Pa. Code § 16.1.

1925 Pa. Code § 93.8a(a).
125 Pa. Code § 93.8a (d).
1225 Pa. Code § 93.8a (e).
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procedures of Chapter 16 in an individual case. Apparently here, the engineer simply
chose not to depart from the policy. A policy does not become a binding norm, simply
because an agency employee relied upon it to make a decision.'

Even if the Department’s application of water quali“Ly requirements was directed
in part by its policy set forth in Chapter 16 of its regulations, the issue may still be a
factual question. We are mindful of the direction of the Supreme Court which held that
“when an agency applies the policy in a particular situation, it must be prepared to
support the policy just as if the policy statement had never been issued.”'* Yet there is
certainly insufficient evidence in the record before us now that would allow us to’
conclude that the risk assessment protocols and other procedures used to develop the
toxic pollutant criteria in this permit were inappropriate.

Our rejection of the Authority’s argument that, as a matter of law, the
Department’s use of its Chapter 16 procedures to assess risk for toxic substances created
an unlawful binding norm means that all of the other contentions by the parties also
involve disputes of material fact.

The Authority argues that the Department used an inappropriate water quality
standard in developing the critetia used to establish the discharge limits for CDB and
BDC. Specifically, the Authority contends that the criteria are more stringent than

necessary to protect the use of the receiving stream as a drinking water source because

there is no drinking water intake in the stream; because the toxics would virtually

3 RM v. Pa. Housing Finance Agency, 740 A.2d 302 (Pa. Cmwilth. 1999),
petition for allowance of appeal denied, 759 A.2d 390 ( Pa. 2000).

14 Pennsylvania Human Relations Commission v. Norristown Area School, 374
A.2d 671, 680 (Pa. 1977).
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disappear through Volatilization- before they reached any likely future drinking water
intake; and any future uses of the stream for drinking water would be made safe by the
application of drinking water standards after treatment occurred. Accordingly, the
Authority’s position is that the discharge limits for CDB and BDC should have been
based on thc use of the water for drinking water after treatment and in accordance with
the safe drinking water regulations. In the Authority’s view, there is no rational reason for
the water quality program and the drinking water program to implement different limits
for the same pollutants in a receiving stream with the same designated use.

The Department counters that the Authority “confuses” the issue by attempting to
relate water supply standards to water quality standards, pointing to Section 93.8a, which
provides, among other things, that “waters of this Commonwealth may not contain toxic
substances attributable to point or nonpoint source waste discharges in concentrations or
amounts that are inimical to the water uses to be protected.”’® The Department contends
that the coefficient for volatilization would give no relief to the Authority because of the
very short time the toxics would have to volatize in the mixing zone before they would
reach the “point of compliance.” In addition, certain pollutants are exempted at water
supply intakes, but that list of pollutants does not include CDB or BDC.'® Furthermore,
the Department takes the position that the levels of CDB and BDC in the discharge water
are related to the treatment process used by the Authority, implying that the difficulty the
Authority may have in complying with the discharge limits is not because the limits are

unreasonable, but rather are due to the Authority’s chosen treatment process. Finally,

1525 Pa. Code § 93.8a(a).
1625 Pa. Code § 96.3(d).
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according to the Department the criteria developed for this permit protect the receiving
stream for other uses in addition to its use as a water source for which a lesser standard
would be inadequate. Accordingly, in the view of the Department, the proper regulatory
standards were utilized to develop the discharge limits in the Authority’s amended
permit.

Resolution of the conflicting positions of the parties obviously involves resolution
of matters of fact. The Authority’s claim that the chemicals involved would volatilize
quickly before they reached any prospective drinking water intake is based on actual
water sampling. The Authority therefore claims that the Department should have given
credit for a fate coefficient. The Department claims that it normally does not give such a
credit because of the absence of reliable data and because such extensive volatilization
would not occur before the point of compliance from the mixing zone. Whether the
Appellant’s testing results are sﬁfﬁciently reliable to enable the Department to accept
them in adopting another standard for' compliance involves a question of fact that may
well be material to the resolution of the dispute.

However, we are not prepared to fully accept the Department’s position that the
water quality criteria established pursuant to the water quality regulations and those

2

established to regulafe drinking water quality are “apples and oranges” and that no
comparison is reasonable. It is not clear that the protection of a surface water for use as
potable water supply (PWS) means that the water must be safely drinkable without
treatment. The definition of “PWS” in fact, suggests otherwise: “Used by the public . . .

after conventional treatment, for drinking, culinary and other domestic purposes, such as
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inclusion into foods, either directly or indirectly.”!” We have often held that one program
of the Department may not simply ignore the requirements of other programs,
particularly in permitting actions.'® If as the Authority’s expert contends, the reduction of
the CDB and BDC at the source is unnecessary for a drinking water treatment system to
meet drinking water standards, there may be substance to the claim that the Department’s
failure to allow for a volatilization coefficient was inappropriate.

Obviously, the issues are not appropriate for resolution by summary judgment.
There are outstanding questions of fact concerning whether a fate calculation is
appropriate, -whether or not it can be reasonably calculated and whether the application of
such a coefficient vyould protect the water uses to be preserved in the receiving stream.
Therefore, we can not hold as a matter of law that either the procedure used by the
Department in establishing the criteria used to generate discharge limits was
unreasonable, or that the regulations applied by the Department are unreasonable or
inconsistent with the statutes that they implement. Those questions can only be answered
after a hearing and a full evaluation of the competing expert opinions on those topics. We

therefore enter the following:

1725 Pa. Code § 93.3.

18 Cf. Solebury Township v. DEP, 2004 EHB 95 (observing that the NPDES
regulations require compliance with mining law); Tinicum Township v. DEP, 2002 EHB
822); Oley Township v. DEP, 1996 EHB 1098 (Safe Drinking Water Act regulations
require compliance with other laws). '
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MOUNTAINTOP AREA JOINT
SANITARY AUTHORITY :
: EHB Docket No. 2004-088-MG

V.
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL -
PROTECTION
ORDER
AND NOW, this 12th day of April, 2006, the motion for summary judgment filed
by the Mountaintop Area Joint Sanitary Authority in the above-captioned matter is

hereby DENIED.

ENVIRONMENTAL HEARING BOARD

Jdoge §-

GEORGE J. MILLER
Administrative Law Judge
Member

DATED: April 12,2006

c: DEP, Litigation:
Attn: Deborah K. Morris, Library

For Appellant:

Randall G. Hurst, Esquire
METTE EVANS & WOODSIDE
3401 North Front Street

P.O. Box 5950

Harrisburg, PA 17110-0950

For the Commonwealth, DEP:

Michael T. Ferrence, Esquire
Northeast Region
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OPINION AND ORDER
"ON MOTION TO DISMISS

By Michelle A. Coleman, Administrative Law Judge
Synopsis:
A Department of Environmental Protection’s (Department) motion to dismiss is denied.
The Board has jurisdiction over the appeal of a Consent Ofder and Agreement (CO&A) between
the Department and WSI, Sandy Run Landfill, Inc. (Sandy Run) where the CO&A adversely
affects the property rights of the Township.
BACKGROUND
On December 2, 2004, Sandy Run' and the Department entered into a CO&A to address
alleged violations of the Solid Waste Management Act, the Act of July 7, 1980, P.L. 380, as
amended, 35 P.S. § 6018.101 et seq. (SWMA).2 The CO&A requires Sandy Run to pay a civil

penalty in the amount of $25,000 and dedicate $15,000 to perform a community environmental

! WSI owns and operates the Sandy Run landfill, a municipal waste landfill and processing facility located at 995
Landfill Road, Hopewell, Pennsylvania 16650.

2 The Department is the agency with the duty and authority to administer and enforce the Solid Waste Management
Act.
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project in Bedford County.

The community environmental project requires Sandy Run to supply fifteen roll-off
containers to clean ﬁp solid waste dump sites and tires in Broad Top and Londonderry
Townships, Bedford County. The Department is responsible for determining the location of
these roll-off containers.> The community environmental project was scheduled to expire when
roll-off container No. 15, or its equivalent, was properly disposed of or by January 1, 2006,
whichever occurred first.

On January 12, 2005, Broad Top ﬁled an appeal of the CO&A between Sandy Run and
the Department challenging terms of the CO&A such as the amount of the civil penalty assessed
against Sandy Run, the value assigned to the community environmental project, and the
description of the alleged violations identified in the CO&A. Broad Top also objects to the
CO&A because it was not consulted about its designation as a potential recipient of the roll-off
containers. Further, Broad Top contends that the CO&A is violative of a Host Community
Agreement(HCA) between the Township and Sandy Run.

On March 3, 2005, the Department moved to dismiss the appeal, asserting that: (1) the
Board lacks jurisdiction over the appeal; (2) the Board cannot review allegations concerning a
HCA between Broad Top and Sandy Run; (3) the SWMA does not allow a third party to initiate
an appéal of a civil penalty assessment; and, (4) the Board cannot provide the relief sought by the
Township. |

In a response filed on March 18, 2005, Broad Top raises several objections to the

Department’s motion. First, Broad Top contends that the Department entered into a CO&A with

a non-existing legal entity. Second, Broad Top argues that the Board has jurisdiction over this

3 The CO&A states that the roll-off containers shall be placed in “Broad Top and/or Londonderry Townships,
Bedford County.” See Dept. Ex. A, Page 1.
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-matter because the CO&A in question adversely affects the Township. Tl1ird, Broad Top asserts
that the SWMA does not prohibit the Township from appealing the amount of the civil penalty
assessed against Sandy Run. Fourth, Broad Top insists that the CO&A creates an “unfunded
mandate” for the Township. Further, Broad Top maintains that the value assigned to the
community environmental project presents a genuine issue of material fact. Finally, Broad Top
argues that the Department erred in its calculation of the civil penalty assessed against Sandy
Run.

In its March 24, 2005 reply to Broad Top’s response to the motion to dismiss, the
Department iniﬁally argues that Broad Top raises several allegations in its response to the .
Departrnent’s motion that were not raised in its original or amended notice of appeal. Thus, the
Department asserts that these issues have been waived and should be stricken from the pleadings.
Next, the Department contends that the CO&A does not require Broad Top to accept the roll-off
containers. Further, the Department maintains that the Board cannot increase the amount of the
civil pehalty assessed against Sandy Run. Additionally, the Department insists that the value
assigned to the community environmental project does not constitute a genuine issue of material
fact.

On April 11, 2005, Broad Top filed a final response brief in opposition to the
Department’s motion to dismisé. The Department filed a motion to strike the final brief on April
13, 2005. On April 15, 2005, Sandy Run filed a motion to dismiss/strike, in which it joined an'd
incorporated the Department’s motions. On April 26, 2005, Sandy Run filed a praecipe to defef
ruling on its motion until the resblution of the Department’s motion to dismiss.

STANDARD OF REVIEW

The Board evaluates motions to dismiss in the light most favorable to the non-moving
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party. Sri Venkateswara Temple v. Dept. of Environmental Protection, EHB Docket No. 2003-
385-R (Opinion and Order issued February 2, 2005), slip op. at 2. The Board treats motions to
dismiss the same as mbtions for judgment on the pleadings: a motion to dismiss will be granted
only where there are no material fécts in dispute and the moving party is entitled to judgment as
a matter of law. Donny Beaver et al. v. Dept. of Environmental Protection, 2002 EHB 666, 671;
Borough of Chambersburg v. Dept. of Environmental Protection, 1999 EHB 921, 925. As a
matter of practice, when a motion to dismiss puts the Board’s jurisdiction at issue the Board has
permitted the motion to be determined on undisputed facts outside those stated in the notice of
appeal. Barra et al. v. Dept. of Envirénmental Protection, 2004 EHB 276, 281.
JURISDICTION

The Department contends the Board lacks jurisdiction over this appeal because the
CO&A does not adversely affect the rights of the Township. Broad Top counters that the CO&A
commits the Township to allowing Sandy Run to place roll-off containers in the Township.

The Board has held that the Department’s entry into a CO&A ié a matter that is subject to
review by the Board Where the CO&A has an impact on a party’s rights. Fred W. Lang, Jr. et al.
v. Dept. of Environmental Protection and Maple Creek Mining, Inc., 2004 EHB 584; Burroughs
v. Dept. of Environmental Resources, 1992 EHB 1084. Thus, in the in'stant case, we must
determine whether the CO&A has an impact on the rights of the Township.

The Board addressed a similar situation in Throop Property Owners Assn. v. Dept. of
Environmental Resources and Keystone Landfill, Inc., 1988 EHB 381. In that case, the Throop
Property Owners Association (Association) appealed a CO&A entered into by the Department
and Keystone for the abatement of violations at the Keystone landfill. The Association objected

to the CO&A, which superseded a previous closure order, because it failed to remedy the
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problems resulting from Keystone’s operations. Kéystone moved for the dismissal of the appeal

on the grounds that the CO&A was a discretionary enforcement action of the Department, and

thus not subject to review by the Board. The Association responded by asserting that the

Department’s actions are subject to review once it exercises its discretion and decides to act.
The Board held, “Although the Department had discretion to select the CO&A as a means of
enforcement...the CO&A itself...is a ﬁnal action of the Department affecting the personal and

property rights of the members of the Throop Association, and as such is subject to challenge by

those affected, and is [subject to review] by this Board.” /d. at 396. In reaching its decision, the

Board reésoned that the CO&A, did in fact, constitute a “final order or determination” that

affected the personal or property rights of the Association’s members.

Applying the reasoning employed in Throop to the instant case, we must reject the
Department’s contentions. The Department entered into a CO&A with Sandy Run, which
designates Broad Top as a potential location for the placement of roll-off containers. The
parties’ designation of Broad Top as a potential recipient of roll-off containers provides Sandy
Run with the authorization to deposit roll-off containers in the Township and obligates Broad
Top to serve as a potential receptécle for solid waste. Furthermore, while the Department
construes the roll-off containers as a “potential opportunity or gift” for free waste disposal that
the Township is free to decline, the CO&A is devoid of any language indicating the Township |
retains this right. See Department’s Memorandum of Law in Support of its Motion to Dismiss, at
Page 6. Thus, as in Throop, the CO&A clearly has an impact on the existing rights of the
Township.

Conversely, the Department insists that the CO&A in controversy here is more analogous

to the Consent Order and Adjudication (COA) contested in R&A Bender, Inc. v. Dept. of
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Environmental Protection et al., 1996 EHB 1041, in which Bender appealed a COA entered into
by the City of Harrisburg (City), the Department, and the Cumberland County Waste Authority
(Permittee). Bender had operated a landfill that had a waste disposal contract with the Permittee
that was scheduled to expire in a year. In the COA, the Harrisburg Incinerator was designated as
a long-term provider for 25 percent of the solid waste generated in the County. The Authority
did not notify Bender of any renewal or extension of the contract. The Board held that the COA
had no impact on Bender’s personal or property rights.because the COA did not alter any of
Bender’s existing rights provided for under the contract.

The Department’s citation of Bender does not command a different result here. Bender is
| distinguishable from the instant case because the Township does not retain the same rights it had
prior to the Department’s entry into a CO&A with Sandy Rﬁn. As a result of the CO&A, Sandy
Run is permitted to place roll-off containers in the Township while Broad Top does not retain
the right to decline receipt of these containers in their Township. Accordingly, we find that the
CO&A in this situation, like that in Throop, affects the property rights of the Township, and thus,:
is subject to the Board’s jurisdiction. | .

We also deny the Department’s motion regarding the Board’s jurisdiction over the HCA
between the Township and Sandy Run. The Department argues that the issue of whether the
CO&A violates the HCA between Broad Top and Sandy Run must be resolved in another forum
because the Board only has jurisdiction over dctions of the Department. In response, Broad Top
asserts that the Board has jurisdiction over the issue because it was alleged in its notice of appeal.
Obviously, the mere inclusion of an allegation in a party’s notice of appeal does not
automatically render that allegation appealable; however, we cannot draw an informed

conclusion regarding the Board’s jurisdiction over this matter without knowing the terms and
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conditions of the HCA. Thus, this issue is not ripe for resolution at the present time.
STANDING UNDER THE SOLID WASTE MANAGEMENT ACT

The Department argues that Broad Top lacks the standing necessary to challenge the civil
penalty contained in the CO&A because the SWMA limits the right to appeal a civil penalty to
the “person charged with the civil penalty.” 35 P.S. § 6018.605. Broad Top responds that a third
party may appeal a civil penalty ‘that has been calculated and assessed in an arbitrary and
capricious manner. We will not delve into the task of statutory interpretation in a motion to
dismiss. Thus, the Department has posed a question of law that cannot be properly disposed of
until there is a trial on the merits.

In consideration of the above, we enter the following order:
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ORDER

AND NOW, this 17" day of April, 2006, the Department’s Motion to Dismiss is denied.

An Order scheduling a hearing and relevant pre-hearing procedures will issue shortly.

DATED: April 17,2006

C:

DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Beth Liss Shuman, Esquire
Southcentral Regional Counsel

For Appellant:

Robert P. Ging, Jr., Esquire
2095 Humbert Road
Confluence, PA 15424-2371

For Permittee:

Kenneth L. Joel, Esquire

Rhoads & Sinon LLP

12" Floor, One South Market Square
P.O. Box 1146

Harrisburg, PA 17108-1146

ENVIRONMENTAL HEARING BOARD

(y 4L
MIC LE A. COLE
Administrative Law Judge
Member
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BUCKS COUNTY WATER AND SEWER

AUTHORITY
v. : EHB Docket No. 2005-101-K
COMMONWEALTH OF PENNSYLVANIA, : Issued: April 17,2006
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION
ADJUDICATION

By Michael L. Krancer, Chief Judge and Chairman
Synopsis:

The Board dismisses an appeal from a Department of Environmental Protection Field Order
issued under the authority of the Clean Streams Law which required Bucks County Water and Sewer
Authority to “remediate” a series of manholes “according to the information provided to the

%

Department during the January 31,2005 field meeting.” BCWSA’s main contention in its post-trial
brief, that the form of the Field Order made it too vague to comprehend, was not in its Notice of
Appeal or Pre-Hearing Memorandum. In ahy event, the Board finds that BCWSA did comprehend"
that the Field Order required it to remediate a series of manholes by raising them even though there
was confusion about exactly how BCWSA was to perform the task.
INTRODUCTION
This is an appeal challenging the Compliance Order (“Field Order”) issued by the

Department of Environmental Protection (DEP or Department) on April 21, 2006 to Bucks County

Water and Sewer Authority (BCWSA). The Field Order addresses sanitary sewer overflow
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conditioné occurring at manholes located alorig a sewer conveyance line owned by BCWSA.
BCWSA filed a Notice of Appeal challenging the Field Order on May 20, 2005. Chief Judge
Michael L. Krancer presided over the trial of this matter, which was conducted on November 29 and
30, 2005 in the Board’s courtroom located in Norristown, Montgomery County. Filing of post-
hearing briefs was completed on March 27, 2006 and the matter is now ripe for adjudication. After
careful review of the record, the Board makes the following findings of fact:!
FINDINGS OF FACT

The Parties and People

1. The Department is the agency with the duty and authority to administer and enforce The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. § 691.1-691.1001 (“Clean
Streams Law”); Section 1917-A of the Administrative Code, Act of April 9, 1929, P.L. 177, as
amended, 71 P.S. § 510-17; and the rules and regulations promulgated thereunder. Exhibit S-1, The
Parties’ Stipulation of Fact (Stip.) 1. |

2. BCWSA is a municipal authority of the Commonwealth of Pennsylvania with offices at
1725 Almshouse Road, Warrington, PA 18976. Stip. q2.

3. Mr. Jesse Goidberg is a Department Water Quality Compliance Specialist; he has held

that position since 1993. In the course of his duties he has recommended numerous enforcement

! The transcripts produced for each of the two days of trial both are numbered starting with page 1. Therefore
we will cite to transcript by noting the trial date and the page number, for example, N.T. 11/29/05, at X and N.T.
11/30/05, at X. Thirty exhibits were admitted during the trial, two stipulated exhibits which are cited to as Ex. S-#,
fifteen offered by the Department which are cited to as Ex. D-#, and thirteen offered by the Appellant, which are cited to
as Ex. A-#. The Field Order which is the subject of this appeal was not admitted into evidence at the trial but the parties
agreed upon a Rule to Show Cause issued on March 15, 2006 that the record should be reopened for the sole purpose of
adding the Field Order to the record as S-3.
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actions and/or remediations for violations of The Clean Streams Law. Mr. Goldberg holds
Bachelor’s and Master’s degrees in Environmental Engineering from the Pennsylvania State
University, and beforé becoming a Compliance Specialist spent five years as a Water Management
Permit writer for the Department. Stip. § 13.

4. Mr. John Butler, operations director of BCWSA since 1995, is not an engineer nor does
he hold an engineering degree. Although he began a course of study at Drexel University, he
obtained a Bachelor’s degree in business administration at Gwynned Mercy College in 2002. Stip.
14.

The Sewer Line and Manholes

5. BCWSA operates a sanitary sewer collection system‘ inv Upper Dublin Township,
Montgomery County, Pennsylvania as a result of its acquisition of the system from Upper Dublin
Township in April 2002. Stip. § 3.

6. The particular line involved in this case is located along Ambler Road, and feeds into the
Borough of Ambler’s sewage treatment plant (Ambler STP), located in Upper Dublin Township,
which plant BCWSA did not purchase and does not operate. Stip. § 4.

7. Hundreds of feet upstream _of the Ambler STP, on property adjacent to the Fort
Washington Day Camp, the line is punctuated by a half dozen manholes which are the subject of
these proceedings (Ambler Road Manholes). The Ambler Road Manholes are located in a low lying
area approximately 100 yards from a public street. Stip. 5.

8. Each of the Ambler Road M’anholes is located not far from a pond and/or a stream

tributary to the Wissahickon Creek. Stip. §6.-
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9. The Ambler Road Manholes were located at topographic points on the line lower than the
Ambler STP; there are two other manholes on the line, on property of the Ambler STP, near the
junction of the line and the plant, which were at a higher elevation than the Ambler Road Manholes.
Stip. § 7.

| Overflow Events and Actions to Address Overflow Issues

10. From June .2003 onward, as the Department learned from its own inspections, citizen
complaints and reports on behalf of BCWSA, since at least the end of 2003, during rainy weather,
sewage overflowed from the Ambler Road Manholes on at least five occasions. Stip. § 8.

11. During the overflow incidents the sewage traveled into the pond and/or the stream, and it
deposited various nonliquid items on the ground near the Ambler Road Manholes. Stip. § 9.

12. BCWSA has never held a permit to discharge sewage from the Ambler Road Manholes to
the surface of the ground or into the pond or stream. Stip. § 10.

13. On July 7, 2003, Department Water Management Specialist Joy Gillespie sent BCWSA a
Notice of Violation concerning a June 20, 2003 overflow incident at one of the manholes in question.

Her inspection “had revealed clear evidence of a recent discharge of sewage [from the manhole] in
the form of sewage solids surrounding the manhole. The sewage discharged to an adjacent stream,
which flows directly into the Wissahickon Creek. ” The Notice of Violation cited complainfs about
prior similar overflows, and requested that BCWSA promptly submit reports and proposals for
pollution abatement. Stip. § 11.

14. The overflows from the Ambler Road Manholes were caused by hydraulic constraints
experienced at that Amber STP pump station during wet weather periods. Ex. A-8, § F. The

Department alleges in é Consent Order and Agreement dated October 26, 2005 entered into between
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it and the Borough of Ambler (Borough) regarding the Ambler STP that, “due to hydraulic
constraints experienced at the Plant’s influent pump station during wet weather periods, homeowners
located along Ambler Road in Upper Dublin Township have reported sanitary sewer overflows from
several manholes. This portion of the collection system is owned and operafed by the [BCWSA].”
Id.

15. During late July 2003, in response to the July 7, 2003 Notice of Violation, BCWSA
conducted a television study of, and flushed the line to make sure there were no blockages or other
issues intrinsic to the pipe which wduld cause the overflows. Stip. q 12.

16. The report indicated that there wete no blockages or other issues intrinsic to the pipe
whi_ch could account for the overflows. N.T. 11/29/05, at 190.

17. In December 2003, the Department received a complaint from a citizen who resides in the
vicinity of the Ambler Road Manholes about overflow of the Ambler Road Manholes. N.T.
11/29/05, at 16; Ex. D-3. |

18. In December 2003, Department Water Management Specialist Thomas Magge sent
BCWSA a Notice of Violation concerning a December 15, 2003 overflow incident at five of the
Ambler Road Manholes. Stip. 15.

19. Inresponse to communications from the Depaﬁment, BCWSA and the Borough, operator
of the Ambler STP, conducted further studies to ascertain the cause of sewage overflows at the STP
and associated collection lines, including the line at issue. Stip. q 16.

20. In May 2004, the BCWSA also conducted a meter study, which concluded that the
problem with the surcharges was due to the pump station at the Ambler STP, which was causing the

hydraulic backup, thus surcharging the line. Stip. §17.
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21. BCWSA reported that expanding the Ambler Road line diameter or construction of a
parallel sewage line would be unduly expensive, and the Department concurred based on BCWSA’s
study. Stip. ] 18.

22. After meeting with Upper Dublin Township in July 2004, BCWSA and Borough
representatives proposed to the Department interim courses of action that they and the Department
believed would, inter alia, stop the overflows at the Ambler Road Manholes. * The Borough
undertook to work on its “wet well,” modify the large pump at the Ambler STP’s pump station and
supplement the pump, at a cost in the high five figures; that has since been accomplished. BCWSA
proposed to raise the elevation of the manholes to relieve the pressure, and to install a “check valve”
at the Ambler STP in order to minimize backflow from the Ambler STP. Stip. q 19.

23. The Department agreed with BCWSA’s proposal to raise the manholes because it would
both create extra capacity in the line and render the Ambler Road Manholes no longer the low point
of the line and thus no longer the path of least resistance for flow, and agreed with the installation of
the check valve as a means to lessen the need for extra capacity. Stip. §20.

24. BCWSA at all times contended that raising the manholes was only a temporary solution
to the discharge problem wifhout the Borough increasing its pump capacity to 100% and that without
the Borough doing so the raising of the manholes would simply push the discharge problem further
up the line, to wit, into an apartment complex located upstream of the Ambler Road Manholes. N.T.
11/29/05, at 281.

25. However, in a letter dated August 11,2004, BCWSA committed to perform the manhole

elevation work and valve installation within three or four weeks. Mr. Butler states in that letter,
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“[w]e anticipate raising the manholes to be completed in 3-4 weeks depending on material delivery.”
Stip. §21; Ex. D-9.

26. As of mid-April 2005, the Borough chose to effect, in late spring 2005 began, and in July
2005 completed, installation of the check valve. Stip. §22.

27. In. April 2005, the Borough had submitted to the Department a Corrective Action Plan
(CAP), the purpose of which was to outline plans for eliminatiﬂg sanitary sewer overflows at the
Borough’s plant. Ex. A-2, § 1. In the CAP, the Borough indicates that it had been reducing the
inﬂow pumping capacity of the pumps in the wet well from 100% to 92%-93%. Id., § 3.2. This
reduced the flow capacity in the pumps between 11% and 16% and resulted in the raising of the wet
well levels during rain events causing water flowing into the plant from the sewer lines, including
those of BCWSA, to surcharge. N.T. 11/29/05, at 257-59; Ex. A-9.

28. Raising of the manholes was within the existing power of BCWSA’s employees to
accbmplish without putting out public bids and, with the exception of spray-lining of one manhole,
without resorting to outside contractors. Stip. Y 23.

29. In late October 2004, Department Watér Quality Compliance Specialist Jesse Goldberg
telephoned BCWSA’s John Butler to inquire as to the progress of the manhole-raising process. Mr.
Butler assured him that the work would begin November 4 or 5, 2004, and would be completed in
about a week. Stip. 9 24.

30. BCWSA began the work to raise the Ambler Road Manholes on or about Thursday,
December 23, 2004. Over the next two weeks the height of some of the manholes was increased by

the addition of concrete ring risers. Stip. 9 25.

178



31. Even the manholes which had been raised were not so constructed at that point in time as
to be watertight. N.T. 11/29/05, at 31-33.

32. Additional surcharging occurred in mid January 2005, and the Department met with
BCWSA and with the Borough at the site, on January 31, 2005. Stip. { 26.

33. At that meeting BCWSA'’s John Butler agreed promptly to complete the elevation of the
manholes, and to line them by meshing and pouring them. Subsequent to that meeting the parties
agreed that instead of being relined, all but one of the manholes would be encased in concrete cubes.

Stip. 7 27.

34. Although initiated over the winter, the manhole work had. still not been completed as of
mid April 2005. Stip. 9 28.

35. On April 21, 2005, the Department issued to BCWSA afield Administrétive Order under
the Clean Streams Law and the Administrative Code of 1929. The Order states that “within 30 days
of the date of this Field Order, BCWSA shall remediate the Ambler Road manholes according to the
information provided to the Department during the January 31, 2005 field meeting.” Stip. 930; Ex.
S-32

36. In mid July 2005, the Department found the manholes to have been put in a condition
satisfactory to it. Stip. §32. |

DISCUSSION

Burden of Proef and Standard of Review

The Department bears the burden of proof in this matter and must establish its case by a

2 The Parties’ Stipulation of Fact submitted by the parties before the Trial and marked as Bd. Ex. 1 contains no
paragraph number 29.
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preponderance of the evidence. 25 Pa. Code §1021.122; Borough of Edinboro Mun. Auth. v. DEP,
2003 EHB 725, 743, aff’d, No. 2696 CD 2003 (Pa. Cmwilth. .2004) (unreported decision).
Preponderance of the evidence has been defined by the Board “to mean that the evidence in favor of
the proposition must be greater than that opposed to it. ...°It must be sufficient to satisfy an
unprejudiced mind as to the existence of the factual scenario sought to be established.”” Bethenergy
Mines, Inc. v. DER, 1994 EHB 925, 975 (quoting Midway Sewerage Auth. v. DER, 1991 EHB 1445,
1476). |

The Board reviews actions by the Department on a de novo basis. Smedley v. DEP, 2001
EHB 131. The Board makes its own findings of fact based upon the evidence presented to the Board
and makes “a determination, based on the evidence we hear, whether the findings upon which DEP
based its actions are correct and whéther DEP's action is reasonable and appropriate and other\;vise in
conformance with the law.” Id. at 160. Accordingly, in this case DEP must prove that facts exist to
support the Field Order, that the Field Order was authorized by law and that the Field Order was
reasonable and appropriate. See Starr v. DEP, 2003 EHB 360, 368.

Factual Background

This case involves a .Field Order the Department issued to BCWSA regarding six manholes
which had been experiencing overflow problems located along Ambler Road in Upper Dublin
Township, Montgomery County. BCWSA has owned and operated the sanitary sewer collection
system in Upper Dublin Township since it acquired the lines from Upper Dublin Township in April
2002. The line along Ambler Road feeds into a sewage treatment plant in close proximity down the
line which is owned and operated by the Borough.

The manholes are located in a low lying area approximately 100 yards from a public street.
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Each of the manholes is located not far from a pond and/or a stream tributary to the Wissahickon
Creek. The manholes are located at topographic points on the line lower than the Ambler STP.
There are two other manholes on the line, on property of the Ambler STP, near the junction of the
line and the plant, which are also at a higher elevation than the manholes in question.

In about June 2003, the Department learned from its own inspections, citizen complaints and
reports on behalf of BCWSA, that since at least the end of 2003, during rainy weather, sewage
overflowed from these manholes on at least five occasions. During the overflow incidents the
sewage traveled into the pond and/or the stream, and it deposited various nonliquid items on the
ground near the manholes. It goes without saying that BCWSA has never held a permit to discharge
sewage from the manholes to the surface of the ground or into the pond or stream.

On July 7, 2003, Department Water Management Specialist Joy GilleSpie sent BCWSA a
Notice of Violation concerning a June 20, 2003 overflow incident at one of the manholes in question.
Her inspection “had revealed clear evidence of a recent discharge of sewage [from the manhole] in
the form of sewage solids surrounding the manhole. The sewage discharged to an adjacent stream,
which flows directly into the Wissahickon Creek.” The Notice of Viol;ltion cited complaints about
prior similar overflows, and requested that BCWSA promptly submit reports and proposals for
pollution abatement. During late July 2003>, in response to the July 7, 2003 Notice of Violation,
BCWSA conducted a‘television study of, and flushed the line to make sure there were no blockages
or other issues intrinsic to the pipe which would cause the overflows. The report indicated that there
were no blockages or other issues intrinsic to the pipe which could acqoun_t for the overflows.

On or about December 2003, the Department received a complaint from a citizen who lives

in the area of the Ambler Road Manholes about overflow from them. Department of Environmental
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Protection Water Management Specialist Thomas Magge sent BCWSA a Notice of Violation
concerning this overflow ihcident which involved five of the Ambler Road Manholes. In response to
communications from the Department, BCWSAY and the Borough, operator of the Ambler STP,
conducted further studies to ascertain the cause of sewage overflows at the STP and assoc'iated
collection lines, including the line along Ambler Road.

In May 2004, BCWSA conducted a meter study, which concluded that the problem with the
surcharges was due to the pump station at the Ambler STP, which was causing the hydraulic backup,
thus suréharging the line. Indeed, the Departfnent not only acknowledges but alleges in a Consent
Order and Agreement dated October 26, 2005 entered into between it and the Borough regarding the
Ambler STP that, “due to hydraulic constraints experienced at the influent pump station during wet
weather periods, homeowners located along Ambler Road in Upper Dublin Township have reported
sanitary sewer overflows from séveral manholes. This portion of the collection system is owned and
operated by the [BCWSA].” Also, prior to April 2005, the Borough had been reducing the inflow
pumping capacity of the pumps in the wet well from 100% to 92%-93%. Ex. A-2, § 3.2. This
reduced the flow capacity in the pumps between 11% and 16% and resulted in the raising of the wet
well levels during rain events causing water flowing into the plan;t from the sewer lines, including
those of BCWSA, to surcharge.

BCWSA reported that expanding the Ambler Road line diameter or construction of a parallel
sewage line would be unduly expensive, and the Department concurred based on BCWSA’s study.
After meeting with Upper Dublin Township in July 2004, BCWSA and Borough representatives
proposed to the Department interim courses of action that they and the Department believéd would,

inter alia, stop the overflows at the Ambler Road Manholes. The Borough undertook to work on its
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“wet well,” modify the large pump at the Ambler STP’s pump station and supplement the pump, at a
cost in the high five figures; that has since been accomplished. BCWSA proposed to raise the
elevation of the manholes to relieve the pressure, and to install a “check valve” at the Ambler STP in
order to minimize backflow from the Ambler STP.

The Department agreed with BCWSA'’s proposal to raise the manholes because it would
both create extra capacity in the line and render the manholes no longer the low point of the line and
thus no longer the path of least resistance for flow, and agreed with the installaﬁon of the check
valve as a means to lessen the need for extra capacity. BCWSA at all times, however, contended that
raising the manholes was only a temporary solution to the discharge problem without the Borough
increasing its pump capacity to 100% and that without the Borough doing so the raising of the
manholes would simply push the discharge problem further up the line, to wit, into an apartment
complex located upstream of the manholes.

Nevertheless, in a letter dated August 11,2004, BCWSA committed to perform the manhole
elevation work and valve installaﬁon within three or four weeks. Mr. Butler states in that letter,
?[w]e anticipate raising of the manholes to be completed in 3-4 weeks depending on material
delivery.” Asof mid-April 2005, the Borough chose to effect, in late spring 2005 began, and in July
2005 corﬁpleted, installation of the check valve.

In late October 2004, Department Water Quality Compliance Specialist Jesse Goldberg
telephoned BCWSA’S John Butler to inquire as to the progress of the manhole-raising process. Mr.
Butler assured him that the work would begin November 4 or 5, 2004, and would be completed in
about a week. BCWSA began the work to raise the manholes on or about Thursday, December 23,

2004. Over the next two weeks the height of some of the manholes was increased by addition of

183



concrete ring risers. The manholes which were raised were still not watertight and additional
surcharging occurred in mid January 2005. On January, 31,2005, representatives of the Department
including Mr. Magge and Mr. Goldberg, met with representatives of BCWSA and the Borough at the
site. At that meeting BCWSA’s John Butler agreed promptly to complete the elevation of the
manholes and to line them by meshing and pouring them. Subsequent to that meeting the parties
agreed that instead of being relined, all but one of the manholes would be encased in concrete cubes.

Although initiated over the winter, the manhole work had still not been completed as of mid
April 2005. On April 21, 2005 the Department issued to BCWSA a Field Administrative Order
under The Clean Streams Law and the Administrative Code of 1929. The Order states that “[wlithin
30 days of the date of this Field Order, BCWSA shall remediate the Ambler Road manholes
according to the information provided to the Department during the J. anuary 31,2005 field meeting.”
In mid July 2005 the Department found the job to be completed in accordance with the Order.

Legal Analysis

There is no question, and BCWSA agrees, that, as it says in its brief, “the law governing
these matters ... requires a ‘m@icipality to repair and/or alter a sewage 1system~when that activity is
necessary to prevent pollution or a public nuisance’.” BCWSA Post-Trial Brief, at19-20. 35P.S. §§
691.202 and 691.203. Nobody disagrees that BCWSA was under the obligation to keep the sewer
lines in repair and not allowed to have discharges coming from them. There is also no question that
the Department has the authority to issue field orders under The Clean Streams Law and that field
orders can be and are an important enforcement tool. 35 P.S., §§ 691.5(b)(1), 691.610. N.T.

11/29/05, at 103-05. A field order is a valid enforcement tool for which there can be serious
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consequences to a party who fails to comply. 35 P.S., § 691.611 3

BCWSA’s main argument in its Post-Hearing Brief is that the Field Order was vague and it
did not understand what was being required. Thus, the Field Order violated its right to due process
of law. However, that argument regarding the form of the Order is not alleged in its Notice of
Appeal. The Notice of Appeal merely alleges that the Department never should have issued the Field
Order because the overflow problem was caused by the Ambler Borough plant backing up; that tests
had shown that the BCWSA lines were free from obstruction; and BCWSA had already scheduled
the work when the Field Order was issued. In other words, the Department’s issuance of the Field
Order under the circumstances was unreasonable. There is no allegation that BCWSA did not
understand what it had to do. Indeed, the NOA suggests that i; did know what to do since one of the
reasons it gives that the Department’s issuance of the Field Order was unreasonable, as already
noted, is that BCWSA had already scheduled the work to be done. It could not very well have
scheduled work to be done if it did not know what it was suppésed to do. BCWSA likewise does not
make the vagueness or lack of understanding argument in its Pre-Hee;ring Memorandum.

The Board’s Rules do provide that allegations not raised in the NOA are waived. 25 Pa.
Code § 1021.51. Moreover, Paragraph No. 8 of our July 25, 2005 Order Amending Pretrial

Deadlines and Establishing Discovery and Trial Schedule in this case provides, “[t]he parties are

* Section 611 of the Clean Streams Law, 35 P.S. § 691.611, provides as follows:

It shall be unlawful to fail to comply with any rule or regulation of the department or to fail to
comply with any order or permit or license of the department, to violate any of the provisions of this
act or rules and regulations adopted hereunder, or any order or permit or license of the department, to
cause air or water pollution, or to hinder, obstruct, prevent or interfere with the department or its
personnel in the performance of any duty hereunder or to violate the provisions of 18 Pa.C.S. section
4903 (relating to false swearing) or 4904 (relating to unsworn falsification to authorities). Any person
or municipality engaging in such conduct shall be subject to the provisions of sections 601, 602 and
605.
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reminded that any party may be deemed to have waived any contentions of law and/or fact which are
not set forth in their respective pre-hearing memoranda.”

Beyond that, however, we simply do not see that BCWSA did not understand what it had to .
do. The Stipulations between the parties upon which the case was tried state quite clearly that
BCWSA agreed in July 2004 to raise the manholes and that the Department agreed with this
proposal. By letter dated August 11,2004, BCWSA committed to raising the manholes within 3 to 4
weeks depending on material delivery. Also, the NOA states that the Field Order should not have
been issued because BCWSA had, in fact, already scheduled “the work” to' be done. It could not
have scheduled “the work” if it did not know what “the work” was. Obviously, “the work” was
raising the manholes which had been the plan for BCWSA to do since July 2004.

There may very well have not been a complete agreement between the Department and
BCWSA about how the work was to be done, but we find that BCWSA understood that the
manholes were to be remediated by being raised and that is what the Field Order was about. The
language in the Fieldv Order which states that BCWSA shall remediate the Ambler Road manholes

according to the information provided to the Department during the January 31,2005 field meeting is

what BCWSA points to as being the problem with the Field Order. It is true that there is no
description of what “information” was provided. Nor is there reference to any documents or written
plan to which this statement could be referring and the Department is not contending that this line is
referring to any such physical material.

The evidence showed that there was no uniform agreement, even among DEP personnel

about exactly how the execution of the raising of the manholes would be executed. Shortly after the
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January 31, 2005 field meeting, Mr. Goldberg drafted a letter as a follow-up to that meeting. That
letter , which was unsigned and never sent, provided as follows:
Dear Mr. Butler:

This letter is being written to confirm the discussions that we had on January 31,
2005, concerning the manhole reconstruction which will take place along the sanitary
sewer system in the area of the Fort Washington Day Camp and the property of Mr.
Roger Egglestein. As you are aware, these manholes have been the topic of much
discussion with [sic] the past year or so with respect to manhole overflows. While
the Department appreciates that BCWSA has recently performed some reconstructive
work on these manholes, it is apparent that more work still needs to be performed in
order to make sure that the manholes do not overflow during periods of wet weather.
It is anticipated that the future work to be performed, in conjunction with the check
valve and wet weather pumping scenario recently proposed by the Borough of
Ambler, will prevent future sanitary sewer overflows.

Specifically, it was determined that the four manholes closest to the railroad tracks,

on the Day Camp’s property and Mr. Egglestein’s property, will be remeshed and
poured, and drep-in-manheole-frames will be utilized. In the two manholes closest to

the pond (the last two that were observed), the height of the manholes will be raised
two to two and a half feet more above grade. [In addition the first two manholes
which we observed coming from the apartment complex will be remeshed and
poured to ensure the integrity of the manhole structure.]

As we discussed, we request that you provide the Department with a plan and
schedule by which this work will be completed, in addition to a shop drawing of the

drop-in manhole frames listed above. Please provide this information by February
16, 2005. If you have any questions or comments, please contact mef[.]

Ex. A-3. The interlineations and the brackets were added later by Mr. Goldberg in handwriting and
appear on the draft which is the trial exhibit. Mr. Goldberg testified that the letter was drafted
sometime after the January 31, 2005 meeting. N. T. 11/29/05, at 150. He sent it to word processing,
the draft letter was not routed back to his inbox and some time passed before He followed up with
word processing about it. /d. at 151. Thus, the letter was not sent to BCWSA at the time it was

drafted and only was provided to representatives of BCWSA, still unsigned, in late April at the time
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the Field Order was issued. Id. at 152-53.

The letter was clearly written before Febfuary 16, 2005 since the letter requests that BCWSA
submit a plan and a schedule by February 16, 2005. This request indicates that no specific or agreed
to plan had been devised at the January 31, 2005 field meeting. Indeed, Mr. Goldberg testified as
follows: |

Q: Was it clear in your mind that a final decision had been made as to how to
deal with this issue?

A: No.
Q: There was a final decision?

A: No, there was not.

Id. at 151. Mr. Goldberg also testified that, “[t]here was a lot of back and forth discussions during
our field meeting in January about what was going to be done, what was contemplated to be done.
And, you know, it was---you know, there were still some questions that had to be answered at that
point.” Id. at 161.* He also testified that “on January 31st, there was still---there was not a clear
defined concept of how [BCWSA] Would‘ work on these manholes.” Id. at 166.

We can see that not even Mr. Goldberg had a clear picture of what the upshot of the January
31, 2005 meeting might have been. We also see from Mr. Goldberg’s testimony that his and Mr.
Magge’s recollection about the substance of the January 31, 2005 meeting were in conflict. In fact,
Mr. Goldberg so testified. Id. at 162-63. That is what the handwritten additions to the draft letter are

about. It was when Mr. Goldberg went over his draft letter with Mr. Magge when Mr. Goldberg

* We also note that the reference to “drop-in manhole frames listed above” in the last paragraph of the draft
unsent letter, which was not crossed out, is erroneous. When asked about that second reference to “drop-in manhole
frames,” Mr. Goldberg testified that this reference in the draft letter was incorrect and that it too should have been
crossed out. N.T. 11/29/05, at 162. This obviously follows from his testimony that his first reference in the letter to
“drop-in manhole frames” was incorrect.
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found that his recollection of what was discussed at the January 31, 2005 meeting differed from that
of Mr. Magge. Id. Thus, in the period after the January 31, 2005 field meeting but before February
16, 2005, there was no single view within DEP of what BCWSA was supposed to be doing as a
follow-up to the January 31, 2005 field meeting.

With respect to the “drop-in manhole” reference in the draft letter which was interlineated,
Mr Goldberg testified that in his discussions with Mr. Magge about the January 31, 2005 field
meeting it turned out that his reference to “drop-in manhole frames” was “incorrect.” Id. at.l 52.In
addition, Mr. Goldberg testified that the bracketed material was something that on reflection in
looking ovef the letter “was something that [he] was unsure about at the time and [he] was
contemplating deleting that from the letter based on [his] discussions with M;. Magge.” Id. at 161.

Itis appa_fent, then, that Mr. Goldberg and Mr. Magge had come away from the January 3 1,
2005 field meeting with different understandings of what BCWSA was supposed to do. In what may
be characterized as a bit of an understatement, M;. Goldberg admitted that there was some “subtle
differenceé” how he and Mr. Magge ;ecalled the discussion at the January 31, 2005 field meeting.
Id. at 167.

The draft letter was éventually provided to BCWSA on the day DEP issued the Field Order.
N.T. 11/29/05, at 152. However, the record shows that there was a substantial difference of views as
between DEP and BCWSA on what happened and what, if anything, was agreed to at the January 31,
2005 field meeting. N. T. 11/29/05, at 219-21. So not only was there no agreement even within DEP
as to what specifically was to be taken from the January 31, 2005 meeting, DEP and BCSWA were
not synchronfzed on that question.

Mr. Goldberg testified that even as of the April 21, 2005 field meeting there was no set plan
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on how BCWSA was supposed to accomplish the raising of the manholes. He testified as follows,

Q: I think I’'m right to say then...that there was nothing set in stone as of
April 21, 2005, either?

A: Well, no. Your Honor, you’re correct.
Id. at 169.

While all this testimony and evidence was dramatic and embarrassing to the Department, it
does not require that the Field Order be overturned on the basis alleged by BCWSA. While the
wording of the Field Order was unartful and clumsy and so too was Mr. Goldberg’s failure to follow
up on the letter \he drafted which, if sent, would have had BCWSA provide a work plan by February
16, 2005 which would have avoided any confusion, we return to our findings, based on the parties
pre-trial stipulations, that BCWSA itself proposed that, as of July 2004, the manholes would be
remédiated by being raised and at the January 31, 2005 meeting, “BCWSA ...agreed promptly to
complete the elevation of the manholes, and to line them by meshing and pouring them.” It looks to
us like BCWSA knew what to do all along.

Conclusions of Law

1. The Department bears the bgrden of proof in this matter and must establish its case by a
preponderance of the evidence. 25 .Pa. Code § 1021.122.

2. The Department has demonstrated that this particular Field Order was reasonable and
appropriate.

Based on thé foregoing Findings of Fact, Discussion and Conclusions of Law we enter the

following Order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BUCKS COUNTY WATER AND SEWER
AUTHORITY

V. : EHB Docket No. 2005-101-K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 17" day of April, 2006, it is hereby ORDERED that the appeal of Bucks
County Water and Sewer Authority of the Field Order of the Department dated April 21, 2005 is

dismissed.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Chief Judge and Chairman

GEORGE J. MILLER
Administrative Law Judge
Member

191



/ B
fHOMAS W. REN:V;VAﬁg

DATED: April 17,2006
c¢:  DEP Litigation:
Attention: Brenda Morris, Library

For the Commonwealth, DEP:
Kenneth A. Gelburd, Esquire
Southeast Regional Counsel

For Appellant:
Jeffrey P. Garton, Esquire
- BEGLEY, CARLIN & MANDIO, LLP
680 Middletown Boulevard
P.O. Box 308
Langhorne, PA 19047-0308

bl

Administrative Law Judge
Member

G LD A 47 A

MICHETELE A. COLE
Administrative Law Judge
Member

BERNARD A. LABUS

. » JH.
Administrative Law Ju](geﬁj

Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 * 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
hitp://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
VICTOR KENNEDY
V. : EHB Docket No. 2005-332-L.

(Consolidated with 2005-333-L)
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL  : Issued: April 20,2006
PROTECTION o
OPINION AND ORDER ON
MOTION TO COMPEL

By: Bernard A. Labuskes, Jr., Administrative Law Judge
~ Synopsis:

The Board issues an order compelling an appellant to submit toa deposition. The Board
will typically consider a party’s failure to respond in any way to a nondispositive motion as an
expression that the party does not oppose the motion. A depositiqn of the appellant is an
appropriate measure to assure adequate discovery. |

OPINION

Victor Kennedy d/b/a Kennedy’s Mobile Home Park (“Kennedy”) appearing pro se filed
the appeal docketed at Docket No. 2005-332-L from the Development of Environmental
Protection’s (the “Department’s) denial of his community water supply permit application.
Kennedy filed the pro se appeal docketed at Docket No. 2005-333-L from a Department order

directing him to correct alleged violations associated with the operation of his sewage treatment
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plant.' By Orders dated January 24, 2006, the Board previously denied without prejudice the
Department’s motions to dismiss both appeals as untimely filed due to contested issues of fact
regarding the date of Kennedy’s receipt of the Departmental actions. The Board consolidated
these appeals on April 18, 2006.

The Department has nov?r filed two nearly identical motions to compel Kennedy to appear
for deposition in each appeal. According to the motions, the Department on March 1, 2006
noticed Kennedy’s deposition for March 7 at the Department’s Meadville offices. The notices
were delivered by hand and Kennedy signed an acknowledgement of receipt. The Department
had a court reporter on hand on March 7, but Kennedy did not show up.> The Department’s
motions ask us to issue an order compelling Kennedy to submit to a deposition at a reasonable .
date and time no léter than ten days following our order. Kennedy has not responded to the
Department’s motions.

Under our rules, “[f]or purposes of the relief sought by a motion, the Board will deem a
party’s failure to respond to a motion to be an admission of all properl.y-pleaded facts contained
. in the motion.” 25 Pa. Code § 1021.91(f). See Buddies Nursery v. DEP, 1999 EHB 885; -
Enterprise Tire Recycling v. DEP, 1999 EHB 900. Speaking more generally, the Board will
typically consider a party’s failure to respond in any way to a nondispositive mo%ion as an
expression that the party does not oppose the motion. Thus, in the immediate context,
Kennedy’s failure to respond to the Department’s motions signifies that he has no objection to

the motions and is willing to appear for deposition as demanded by the Department.

! The Department has also filed a complaint for civil penalties, which is docketed at Docket No. 2005-
299-CP-L. The complaint cites Kennedy for alleged violations associated with the sewage treatment
plant. Kennedy has not answered the complaint and the Department has a motion for default judgment
pending. '

* The reporter charged the Department a $77.00 appearance fee. The Department has not requested
reimbursement of that fee.
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In any event, there is no doubt that Kennedy must make himself available to be deposed
at a reasonable date, time, and place. He is the appellant in both appeals and doubtless has key
factual information. “It is important to remember that the purpose of discovery is so both sides
can gather informatidn and evidence, plan trial strategy, better explore settlement opportunities,
and discover the strengths and weaknesses of their respectiveﬁpositions. George v. Schirra, 814
A.2d 202 (Pa. Super. 2002). The Board is charged with overseeing ongoing discovery between
the parties and has wide discretion to dgtermine appropriate measures necessary to assure
adequate discovery where required. DEP v. Neville Chemical Company, EHB Docket-No. 2003-
297-CP-R (Opinion issued January 3, 2005, page 3); PECO Energy v. Insurance Co. of North
America, 852 A.2d 1230 (Pa Super 2004).” Wheeling-Pittsburgh Steel Corp. v. DEP, EHB
Docket No. 2005-093-R, slip op. at 3 (Opinion issued September 19, 2005). See also American
Iron Oxide Co. v. DEP, EHB Docket No. 2005-094-R, slip op. at 3 (Opinion issued September
19, 2005). It cannot be gainsaid that compelling the deposition of Kennedy would be an
appropriate measure to assure adequate discovery.

Accordingly, we issue the Order that follows.

195



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
VICTOR KENNEDY
V. : : EHB Docket No. 2005-332-L
(Consolidated with 2005-333-L)
COMMONWEALTH OF PENNSYLVANIA, ' .
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 20™ day of April 2006, it is hereby ordered that Victor Kennedy will
submit to a deposition beginning at 10:00 a.m. and continuing until completed on May 2, 2006
at the Department’s Meadville office in compliance with the terms of the Department’s notices
of deposition dated March 29, 2006. The parties may jointly petition the Board to take the
deposition at a different, mutually agreeable time. An unexcused failure to comply with this
Order will likely result in the imposition of sanctions, including a poésible dismissal of the

appeals.

ENVIRONMENTAL HEARING BOARD

Administrative Law Judg
Member

DATED: April 20, 2006

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

F dr the Commonwealth, DEP:

Thaddeus A. Weber, Esquire
Northwest Regional Counsel
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For Appellant, Pro Se:
Victor Kennedy

P.O. Box 226

Slippery Rock, PA 16052
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COMMONWEALTH OF PENNSYLVANIA
ENVYIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ’ WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
ROBERT BARRA and
ROBERT AINBINDER
V. : EHB Docket No. 2003-038-L,
COMMONWEALTH OF PENNSYLVANIA, : Issued: April 24, 2006

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WHITE ASH LAND
ASSOCIATION, Intervenor

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By: Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

A third-party appeal from the Department’s forfeiture of surface mining bonds is
dismissed where the appellants’ only challenge to the Department’s action is that the Department
should have accepted the third parties’ proposal to perform reclamation in lieu of forfeiture.

OPINION

Background

This matter involves a pro se third-party appeal by two individuals, Robert Barra
and Robert Ainbinder, from a ietter issued by the Department of Environmental Protection (the
“Department”) to Bernice Mining and Contracting, Inc. (“Bernice”) declaring a forfeiture of
certain collateral bonds pursuant to the Surface Mining Conservation and Reclamation Act, 52
P.S. § 1396.1 et seq. (“SMCRA”). The case relates to Bernice’s abandoned surface coal mining

operation in Cherry Township, Sullivan County, formerly permitted at SMP No. 57813001,
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known as the Bliss Site, on land owned by the Intervenor, White Ash Land Association. The
operator, Bernice, posted seven collateral and surety bonds for the Bliss Site mining operation in
an amount totaling approximately $260,000. The Department issued the forfeiture letter to
Bernice on December 18, 2002. It is that letter which is the subject of this third-party appeal.
We issued a prior opinion in this matter denying the Department’s motion to dismiss the appeal
as untimely, Barra v. DEP, EHB Docket. No. 2003-038-C (Opinion issued April 16, 2004), and
we will continue to assume for current purposes that this appeal was timely filed.'

The Appellants did not operate the Bliss Site. They did not hold the permit for the site.
They did not submit the bonds for the site or act as sureties on the bonds. Rather, in averments
that we accept as true for current purposes, they provided money to Peter Pastusic, the sole
shareholder and president of Bernice. Pastusic allege&ly used the funds improperly and in
violation of the parties’ agreement. Pastusic died in 1999. As a result of various court cases,
Barra and Ainbinder and/or their company, Capitol Coal Corp., obtained judgments against
Pastusic’s estate, some sort of an interest in the bonds posted for the site, and the mine lease.
Capitol at one point made a partial attempt to have the permit transferred to it, but it never
followed through on the Department’s request for bonding, and the Department eventually
- denied the transfer application. Capitol did not appeal the transfer denial. The Department has
questioned, but not férmal‘ly challenged, Barra and Ainbinder’s standing in fhis appeal. Given
our dispbsition on the merits, there is no need for us to address that issue.

Barra and Ainbinder do not allege that the Department failed to satisfy the legal and
factual predicates for bond forfeiture. The only theory that Barra and Ainbinder advance in their
notice of appeal as a basis for this Board to take action is that the Department erred by forfeiting

the bonds instead of allowing Barra and Ainbinder to reclaim the site. They allege that all parties

! This appeal was reassigned to Judge Labuskes for primary handling on March 28, 2006.
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would be Better served if the Department would wait and allow Barra and Ainbinder to reclaim
the site. They explain that they have had difficulty moving forward in part because of
disagreements with the land owner. Although this appeal has been pending for three years,
Barra and Ainbinder have not produced anything firm on how they plan to reclaim the site.
Barra and Ainbinder have verbally discussed general concepts with the Department involving the
use of fly ash on the site, but they have never actually submitted a reclamation plan.

On November 10, 2004, the Department moved for summary judgment. The Department
accurately states in its motion that Barra and Ainbinder have never challenged the long andr
serious history of past and ongoing violations at the site. The Department argues that Barra and
Ainbinder would have been precluded in any event from challenging the violation history
associated with the site becaﬁse there were no appeals regarding the Department’s prior
enforcement actions against the operator. Given the ﬁndisputed and indisputable violation
history, the Department contends that it had a mandatory obligation to forfeit the bonds. It
contends that Barra and Ainbinder have failed to offer up any valid reason to overtﬁm the bond
forfeiture, but instead, have merely complained that the Department should have postponed bond
forfeiture pending receipt of Barra and Ainbinder’s promised but never delivered reclamation
proposal.

In their responses to the Department’s motion, Barra and Ainbinder once again do not
dispute the history of past and continuing violations that have occurred at the site. They do not
question that Bernice’s violations are charged on the bonds. They do not deny that, as third
parties, they have the burden of proof in this matter, see 25 Pa. Code § 1021.122(c)(2)(third-
party appeals), or that they had an obligation to describe specific objections to the Department’s

action in their notice of appeal, 25 Pa. Code § 1021.51(e). Instead, in opposition to the
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* Department’s motion for summary judgment, they continue to focus on the back story of their
dealings with Bernice, Pastusic, White Ash, and other entities. They renew their only theme in
this appeal; namely, that there is no need to rush to judgment in this matter, and the Department
should wait until Barra and Ainbinder are able to consummate a viable reclamation plan. They
concede that that has not happened yet and they make no promise that it ever will happen.
Discussion

Summary judgment may be granted where the record shows that there is no genuine issue
of material fact and that the moving party is entitled to judgment as a matter of law. Global Eco-
Logical Services, Inc. v. Department of Environmental Protection, 789 A.2d 789, 793 n.9 (Pa.
Cmwlth. 2001); County of Adams v. Department of Environmental Protection, 687 A.2d 1222,
1224 n4 (Pa. Cmwlth. 1997); Zlomsowitch v. DEP, 2003 EHB 636, 641. When deciding
summary judgment motions, the Board views the record in the light most favorable to the
nonmoving party and all doubts as to the existence of a genuine issue of fact are resolved against
the moving party. Bethenergy Mines, Inc. v. Department of Environmental Protection, 676 A.2d
71 1, 714 n.7 (Pa. Cmwilth.), appeal denied, 546 Pa. 668 (1996); Allegro Oil & Gas, Inc. v. DEP,.
1998 EHB 1162, 1164.

While we ordinarily review the Department’s actions to determine whether they are
reasonable and otherwise in accordance with the law, Carl L. Kresge & Sons, Inc., v. DEP
(“Kresge II), 2001 EHB 502, 507;* Smedley v. DEP, 2001 EHB 131, there is some question
about the scope of our review in this case. The Department has argued that it has a “mandatory”
obligation to forfeit the bonds, and therefore, there is little for this Board to do but to sustain that

action.

2 Although Kresge was a noncoal mining case, it has precedential value here because there is little or no
material difference between the statutory forfeiture processes in the noncoal and coal mining programs.
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The operative standard in this bond forfeiture case is set forth in the statute: “If the
- operator fails or refuses to comp'ly with the requirements of thev act in any respect for which
liability has been charged on the bond, the department shall declare such bond forfeited....” 52
P.S. § 1396.4(h). See also 25 Pa. Code § 86.181.2 It is true that case law holds that the
Department has a mandatory duty to forfeit a bond once the Department finds that the mining
operator has failed or refused to comply with the requirements of the statute in any respect.
Snyde}’ v. DER, 588 A.2d 1001, 1005 (Pa. Cmwlth. 1991); Carl L. Kresge & Sons v. DEP
(“Kresge I’) (discussing coal mining cases), 2001 EHB at 30, 68; Bituminous Proces&ing Co. v.
DEP, 2001 EHB 489, 503. See also Kresge 11, 2001 EHB at 506 n. 1 (leaving the issue open in
noncoal cases). Indeed, in Morcoal v. DER, 459 A.2d 1303, 1308 (Pa. Cmwlth. 1983), the Court

“held that this Board may not undertake an analysis of whether less stringent means of

? Section 86.181 provides:
(a) The Department will forfeit the bonds for a permit when it determines that:

1) The permittee has violated and continues to violate any of the
terms or conditions of the bond.

(2)  The permittee has failed and continues to fail to conduct the
mining, or reclamation operations in accordance with the law, the
regulations adopted thereunder or the conditions of the permit.

(3)  The permittee has abandoned the permit area. ,

(4)  The permits for the area under the bond have been revoked, and
the permittee has failed to complete the reclamation, abatement
and revegetation required by the law, the regulations adopted
thereunder and the conditions of the permit.

®) The permittee has failed to comply with a compliance schedule
in an adjudicated proceeding, consent order or agreement
approved by the Department.

©) The permittee has become insolvent, failed in business, been
adjudicated a bankrupt, filed a petition in bankruptcy or for a
receiver, or had a receiver appointed by the court; or a creditor of
the permittee has attached or executed a judgment against the

- permittee’s equipment, materials or facilities at the permit area,
or on the collateral pledged to the Department; and the permittee
cannot demonstrate or prove the ability to continue to operate in
compliance with the acts, the regulations adopted thereunder and
the conditions of the permit.
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enforcement short of forfeiture would have been appropriate because the Department’s forfeiture
duty is mandatory, not discretionary, once the requisite determination of noncompliance is made.
Morcoal, 459 A.2d at 1307-68. In other words, the Board may not entertain challenges to the
Department’s choice of the bond forfeiture remedy after that point at which. it has been
established that an operator has failed or refused to comply with the law within the meaning of
the statutory forfeiture provision.

The case law, however, does not foreclose the exercise of judgment and common sense in
deciding whether an operator has “failed or refused to comply with the law” within the meaning
of the forfeiture provision. A review of the cases confirms that it is only affer that determination
is made that bonds must be forfeited. See, e.g., Snyder, 588 A.2d at 1005 (mine operator admits
to failing to backfill and other actions affecting the entire site); Morcoal, 459 A.2d at 1308
(“This record reveals massive evidence of Morcoal’s history of abandoning sites and leaving
them unreclaimed.”). To conclude otherwise would have absurd consequences. Every
regulatory violation is in the literal sense a “failure to comply with the law.” If there is no room
for discretion in making the prerequisite finding of a “failure or refusal to comply with the law,”
every violation, no matter how trivial and quickly repaired, would need to result in the death
sentence that is bond forfeiture.* There would be no more mining in the Commonwealth of
Pennsylvania because perfect compliance 100 percent of the time tends to be elusive, at best.
The legislature could not have intended such a result.’

Instead, the statutory phrase “fails or refuses to comply_” connotes at least some degree of

recalcitrance or materiality. This leaves the Department with room for some discretion. It is

* An operator whose bonds have been forfeited may not obtain a license or a permit to mine anywhere in
the state. 25 Pa. Code § 86.355(a)(1).

3 We would also note that the pertinent regulation speaks largely in terms of continuing violations. See
e.g., 25 Pa. Code § 86.181(a)(1) (bonds to be forfeited when permittee “has violated and continues to
violate” terms of bond).
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only after the Department exercises that discretion in a reasoned manner and concludes that an

operator has failed or refused to comply with the law that the Department must assess whether

liability has been charged on the bond. Following that positive determination, we agree that

there is nothing left for the Department to do but to forfeit the bonds, andAourv review is

circumscribed accordingly. 52 P.S. § 1396.4(h); Snyder, 588 A.2d at 1005; Moréoal, 459 A.2d
at 1307; Lucky Strike Corp. v. DEP, 1997 EHB 787, 803.

There is no need to explore the outer limits of the Department’s discretion here. There is
no question that the Department correctly concluded that the operator in this case has “failed and
refused to comply with the law” within the meaning of the forf_eiture provision. Indeed, it is not
disputed and it is legally beyond dispute.

Departmental inspections indicated that, throughout 2001 énd 2002, no mining activity
took place at the Bliss Site and thét the equipment remaining on site was idle. On July 2, 2002,
the Department iésued a notice of violation that found that Bernice had failed to backfill and
regrade the site concurrently with mining in violation of its permit conditions and 25 Pa. Code §
87.141(c). Backfilling was to be qommenced on July 19, 2002 and continue until completed.
After a Department inspection revealed that backfilling had not commenced, it issued
Compliance Order #024050 on July 29, 2002 directing that the operator commence backfilling
and continue it until corﬁpleted. No appeal was takgn of the compliance order.®

On August 15, 2002, the Department again inépected' the site and determined that no
action had beeﬁ taken to comply with the July 29, 2002 compliance order. Compliance Order #

024055 was issued on August 16, 2002 requiring compliance with the July 29, 2002 compliance

§ Any attempt by Barra and Ainbinder to challenge the fact of the violations giving rise to the forfeiture
would likely have been barred by the doctrine of administrative finality. Kresge I, 2000 EHB at 68-69;
Lucky Strike, 1997 EHB at 802-03.
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order regarding -backfilling and regrading and ceasing all mining activity other than reclamation.
The Department sent along with the August 16, 2002 compliance order a notice of intent to
suspend the Bliss Site permits if the violations were not remedied within thirty days. No appeal
was taken of the August 16, 2002 compliance order, and the Department received no response to
the notice of intent to suspend the permits.

On September 19, 2002, the Department conducted an inspection of the Bliss Site and
again observed that no action toward compliance with the Department’s orders had been taken.
The Department suspended the Bliss Site permits on September 26, 2002. The September 26,
2002 suspension also included a notice of intent to declare forfeit the bonds for the site for
violations including but not limited to failure to backfill and regrade concurrently with mining,
failure to reclaim all affected areas of the permit, failure to comply with an order of the
Department, and failure to maintain liability insurance in accordance with 25 Pa. Code § 86.168.
No appeal was taken from the Septembér 26, 2002 permit suspension and no response was ever
received by the Department regarding the notice of intent to forfeit the bonds.

. On December 18, 2002, the Department declared the bonds for‘:the Bliss Site forfeit. The
Department declared the bonds forfeit for failure to backfill and fégrade concurrently with
mining, failure to reclaim all affected areas of the permit, failure to comply with an order of the
Department, failure to maintain liability insurance in accordance with pertinent regulations, and
failure to show a willingness or intention to comply with the applicable laws and regulations. On
January 14, 2003, the Department issued an aésessment of civil penalty in the amount of $23,500
to Bernice for the violations described in the compliance orders, which was not appealed and

never paid.’

7 On December 30, 2002 the Department sent notice to Lackawanna Casualty Co. instructing that the full
amount of the forfeited surety bonds be paid over to the Department within thirty days. On January 31,
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Thus, this appeal presents the classic case for the forfeiture of mining bonds. Even if the
matter had been contested, there would be no doubt that the operator failed and refused to
comply with the law within the meaning of the statutory forfeiture provision. Liability on the
bonds is not contested. Accordingly, forfeiture is required. Snyder; Morcoal; Bituminous
Processing; Kresge I and Kresge II; Lucky Strike.

As previoilsly noted, Barra and Ainbinder have not alleged that they were the operators at
the Bliss Site. The SMCRA merely requires that the “operator” fail or refuse to comply with the
law as a prerequisite to bond forfeiture. Therefore, whether Barra and Ainbinder have taken or
failed or refused to take any action at the site is legally irrelevant. Even if we accept that Barra
and Ainbinder’s purported offer to reclaim the site demonstrates that they have not failed or
refused to comply with law, accepting that contention does not change the undisputed fact that
Bernice--the only operator--failed and refused to comply. Barra and Ainbinder’s rei:lamation
proposals are completely outside of the analysis mandated by the statute. They are béside the
point.

Although Barra and Ainbinder have described their complicated financial arrangement
with Bernice, they do not allege that they are alter egos of Bernice. They do not argue that they
stand in the shoes of Bernice. In short, this is not a case where Barra and Ainbinder can in any
way be defined as the “operators” of the site, directly or indirectly, through privity, operation of
law, or otherwise. We are quite sure that Barra and Ainbinder are not asking us to pierce
Bernice’s corporate veil and hold them personally responsible for everything that has happened
and continues to happen at the site.

Barra and Ainbinder have simply argued that business decisions that they made in

2003, Lackawanna Casualty Co. paid the full amount of the surety bonds for the site, $49,040 (Motion,
Ex.R.) ,
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dealing with Bernice turned out badly and that the Department should factor those unfortunate
events into formulating its plan of action by allowing Barra and Ainbinder to perform some
obscure reclamation proposal at some undefined future time. This argumeht simply has no merit.
The law requires bonds to be submitted to ensure that, whatever financial difficulties the operator
gets into, the Department has a fallback position to see that a site is reclaimed without undue
delay. The financial details and circumstances that lead to th¢ operator’s noncompliance are and
should be completely beside the point. See Morcoal, 459 A.2d at 1307. See also Kresge I, 2000
EHB at 66. If the financial circumstances regarding the operatof are beside the point, the
financial circumstances regarding the parties who did business with the operator are even more
remote and could not be less relevant. Barra and Ainbinder would have us essentially turn this
case into a bankruptcy proceeding, with the bonds being the bankrupt’s estate. This would be
entirely inappropriate.

Even if we assume for purposes of argument that Barra and Ainbinder were the operators,
it does not follow that their after-the-fact offer .to reclaim the site would be a valid defense to the
forfeiture action. As previously discussbd, once it is determined that an operator has failed or
refused to comply with the law, so long as the violations are charged on the bonds, the bonds
must be forfeited. Snyder; Morcoal. An after-the-fact offer to reclaim a site in lieu of forfeiture
is at mosf a settlement offer. Any decision by the Department to allow such reclamation in lieu
of forfeiture is, at best, a matter of grace. The most enticing, cost-effective, and legitimate after-
the-fact offer to reclaim, no matter how sincere and realistic, is not a legal impediment to
forfeiture.

Taking it yet one more step further for purposes of argument, Barra and Ainbinder have

not actually presented an offer to reclaim here. They have discussed vague proposals, but
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nothing more. (See, e.g, Barra and Ainbinder’s response to DEP’s motion, paragraph 28
(“Robert Barra and Robert Ainbinder have never submitted a formal reclamation plan to kthe
DEP.”).) They have had years to put together a proposal but have failed to do so.

Finally, if we assume arguendo that (1) Barra and Ainbindef’s compliance with the law
or willingess to reclaim is somehow relevant, (2) the Department is somehow legally obligated to
consider their settlement offer, and (3) they have actually presented a meaningful, specific plan,
we would still be required to rule against them. Barra and Ainbinder admit they have site access
issues and concede that they are unable to proceed with what they perceive to be a reclamation
proposal. Their contention that the Department should .give them more time because of the site
access problem has no merit. Impossibility, financial or physical, is not a defense to a bond
forfeiture. Kresge 1,2000 EHB at 65-67, Kresge II, 2001 EHB at 506 n.1; Wasson v. DER, 1998
EHB 1148, 1 158-59. If anything, Barra and Ainbinder’s inability to gain access to the site at any
time in the foreseeable future supports the Department’s and our conclusion that no further delay
or forbearance can possibly be countenanced in this case.

For all of these reasons, we issue the Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

ROBERT BARRA and
ROBERT AINBINDER

V. : EHB Docket No. 2003-038-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WHITE ASH LAND
ASSOCIATION, Intervenor

ORDER
AND NOW, this 24™ day of April 2006, the Department’s motion for summary judgment

is granted. This appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Chief Judge and Chairman

GEORGE J. MILLER _

Administrative Law Judge
Member

THOMAS W. RENWAND
Administrative Law Judge
Member
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M//

MICHELLE A. COCLEMAN
Administrative Law Judge
Member

Administrative Law Jugige
Member

DATED: April 24, 2006

c:

kb

DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Craig S. Lambeth, Esquire
Southcentral Regional

For Appellant Barra, pro se:
Robert Barra

199 Read Avenue

Crestwood, NY 11707

For Appellant Ainbinder, pro se:
Robert Ainbinder

626 Eagle Avenue

West Hempstead, NY 11552

For Intervenor White Ash Land Association:
James D. Morris, Esq.

Law Offices of James D. Morris, Esquire

709 Bethlehem Pike

Erdenheim, PA 19038
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR ~ RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV

http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

JUDITH ACHENBACH and GREG and
DEBRA BISHOP

v. : EHB Docket No. 2004-202-C

COMMONWEALTH OF PENNSYLVANIA, ,
DEPARTMENT OF ENVIRONMENTAL : Issued: April 28, 2006
PROTECTION and LANDIS W. and ENDA G. :

WEAVER, Permittee :

OPINION AND ORDER
ON MOTION FOR LEAVE TO AMEND NOTICE OF APPEAL OR ALTERNATIVELY
GRANT LEAVE TO APPEAL NUNC PRO TUNC

By Michelle A. Coleman, Judge
Synopsis:

-~ A Motion for Leave to Amend Notice of Appeal or Alternatively Grant Leave to Appeal
nunc pro tunc is denied where Appellants have failed to demonstrate that permitting Appellants to
amend their notice of appeal will not impose undue prejudice on the opposing parties. Where
Appellants have neither alleged nor demonstrated fraud, a breakdown in the Board’s operations,
or circumstances establishing a non-negligent failure to file their appeal in a timely manner,
granting Appellants leave to appeal nunc pro tunc is not appropriate.

OPINION
Presently before the Board is the motion by Judith Acheﬁbach and Greg and Debra

Bishop (collectively, Appellants) for leave to amend their notice of appeal or appeal nunc pro
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tunc. Their appeal objects to the Department of Environmental Protection’s (Department)
issuance of an NPDES General Permit for stormwater discharges associated with Landis and
Edna Weaver’s (Permittees) construction and operation of chicken barns on the Permittees’
property. In their Motion, Appellants seek to amend their appeal on two grounds. First,
Appellants aver that subsequent to the filing of their notice of appeal, the Permittees installed an
artificial pipe on their property and altered the natural flow of stormwater on that property into an
artificial channel that discharges the stormwater onto Appellants’ property. Appellants allege that
each discharge bof stormwater that traverses their property constitutes an illegal trespass on their
property. Second, becausé the Permittees have allegedly failed to effectively manage this
stormwater runoff, Appellants assert that the Permittees’ Land Development Plan is violative of
the Stormwater Management Act, Act of October 4, 1978, P.L. 864, as amended, 32 P.S. 608.1 et
seq.

In separate Answers to the Motion, both the Department and Permittees oppose
Appellants’ proposed amendments. The Perlr}ittees argue that Appellants’ Motion is untimely
because Appellants have been aware of the allegations presented in their Motion since January of
2005, when they filed a Complaint in the Lebanon County Court of Common Pleas raising the
same allegations. The Permittees further contend that allowing Appéllants to amend their appeal
at this stage of the case would be prejudicial to them because they would be required to conductv
additional discovery to prepare for trial.

The Department also argues that the Permittees have not installed an artificial pipe on
their property. Instead, the Department insists that the Permittees have implemented Best
Management Practices to regulate stormwater during and after construction of the chicken barns

on the Permittees’ property. The Department further claims that there is no trespass from the
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Permittees’ property or speciﬁe injury to Appellants’ property. The Department additionally
argues that the Stormwater Management Act imposes no duty on the Permittees because there is
no stormwater management plan adopted under the Stormwater Management Act for Little
Swatara Creek.

Both the Permittees and Department (Appellees) contend that Appellants’ Motion should
be denied because the case was assigned for trial prior to the filing of this Motion. Appellees also
assert that Appellants’ Motion should be denied for failure to verify or support by affidavit the
factual allegations raised in their Motion. Appellees further argue that Appellants’ requested
amendments do not satisfy any of the conditions specified in the Board’s Rules upon which the
Board may grant leave to amend a notice of appeal or appeal nunc pro tunc.

Discussion

Appellants’ Motion for Leave to Amend Notice of Appeal or Alternatively Grant Leave
to Appeal nunc pro tunc was filed on September 29, 2005. On February 11, 2006, amendments
to the Board’s Rl.lles became effective. One of the amendments to the Board’s Rules
significantly revised Rule 1021.53. An appeal may be amended as of right within twenty days
after filing a Notice of Appeal.! After the twenty-day period for amendment as of right, the
Board, upon motion by the appellant may grant leave for further amendment of the appeal
Previously, the Board‘ was authorized to grant leave to amend an appeal if the appellant

established that the amendment satisfied one of the following conditions:

(1) Tt is based upon specific facts, identified in the motion, that were discovered during
discovery of hostile witnesses or Departmental employees.

(2) It is based upon facts, identified in the motion, that were discovered during
preparation of appellant’s case, that the appellant, exercising due diligence, could not

125 Pa. Code § 1021.53 (a).
225 Pa. Code § 1021.53 (b).
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have previously discovered.

(3) It includes alternate or supplemental legal issues, identified in the motion, the
~ addition of which will cause no prejudice to any other party or intervenor.

However, pursuant to revised Rule 1021.53 (b), the Board’s standard for granting leave to amend
an appeal has changed. Under revised Rule 1021.53 (b), the Board may grant leave to amend an

3 The party requesting the

appeal if “no undue prejudice will’ result to the opposing parties.
amendment has the burden of provihg thei amendment will not irhpose undue prejudice on the
opposing party.” Thus, the standard for granting leave to amend an appeal now requii'es that the
apbellant demonstrate the absence of undue prejudice.’

| Applying this standard to the facts presented in the instant case, we are not convinced that
allowing Appellants to amend their appeal at this stage of the case would not impose undue
prejudice on the Appellees. An opposite conclusion would require the Appellees to conduct
additional discovery in preparation for trial. Also, since the period for conducting discovery was
closed over a year ago, granting the Appellants’ Motion woﬁld further delay a trial in this matter.
FurtHermore, as the Permittees persuasively argue, Appellants have been aware or should have
been aware of the facts giving rise to their requested amendments since January ef 2005, when
Appellants filed a Complaint in the Lebanon County Court of Common Pleas which raises
allegations identical to those presented in Appellants’ Motion. See Permittees” Ex. A, Pages 2-4.
However, Appellants have not even provided us with any explanation as to why they waited until

September 29, 2005, nine months later, before seeking leave to amend their notice of appeal.

Similarly, Appellants’ request to appeal nunc pro tunc must also be denied. The Board’s

31,
7

3 A Comment to the rule provides that: In addition to establishing a new standard for assessing requests for leave to
amend an appeal, this rule clarifies that a nunc pro tunc standard is not the appropriate standard to be applied in
determining whether to grant leave for amendment of an appeal, contrary to the apparent holding in Pennsylvania
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Rules provide that: “[t]he Board upon written request and for good cause shown may grant leave
for the filing of an appeal nunc pro tunc; the standards applicable to what cénstitutes good cause
shall be the common law standards applicable in analogous cases in courts of common pleas in
this Commonwealth.”® In Bass v. Commonwealth, 401 A.2d 1133, 1135 (Pa. 1979), the
Penﬂsylvania Supreme Court explained that an appeal nunc pro tunc is only appropriate in cases
“where there is fraud or some breakdown in the court’s operation or where there is a non-
negligent failure to file a timely appeal.” In the instant case, not only do we not find fraud, a
breakdown in the Board’s operatiohs, or circumstances demqnstrating a non-negligent failure to
file a timely appeal, none is even alleged by Appellants. Accordingly, an appeal nunc pro tunc is
not appropriate here.

An Order in accordance with this Opinion follows.

Game Commission v. Dept. of Environmental Resources, 509 A.2d 877 (Pa. Cmwlth. 1986.)
6 25 Pa. Code § 1021.53(a).
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COMMONWEA_LTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JUDITH ACHENBACH and GREG and
DEBRA BISHOP

v. :  EHB Docket No. 2004-202-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and LANDIS W. and EDNA G. :
WEAVER, Permittee ' :
ORDER
AND NOW, this 28th day of April 2006, it is ordered that Appellants’ Motion for Leave

to Amend Notice of Appeal or Alternatively Grant Leave to Appeal Nunc Pro Tunc is denied.

ENVIRONMENTAL HEARING BOARD

MICHELLE A. COLEMAN
Administrative Law Judge

Member

DATED: April 28, 2006

H DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Dukes M. Pepper, Esquire
Southcentral Regional Counsel

For Appellants:

Leslie D. Jacobson, Esquire _
LAW OFFICES OF LESLIE D. JACOBSON
8150 Derry Street

Harrisburg, PA 17111
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For Permittees:

Kenneth C. Sandoe, Esquire
STEINER SANDOE & COOPER
36 West Main Avenue
Myerstown, PA 17067
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
"ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

JUDITH ACHENBACH and GREG and

DEBRA BISHOP
V. : EHB Docket No. 2004-202-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: April 28, 2006
PROTECTION and LANDIS W. and ENDA G. :
WEAVER, Permittee :
OPINION AND ORDER

ON MOTION IN LIMINE AND MOTION TO PRELCUDE WITNESS
By Michelle A. Coleman, Judge
Synopsis:

A motion to preclude expert testimony as a sanction for failure to identify a witness in
response to both written interrogatories and a request for production of documents, and for failure
to provide a report regarding the substance of the witness’s testimony is granted.

Factual and Procedural Background

The background of this case is outlined in detail in our Opinion and Order denying
Appellants’ Amended Petition for Supersedeas issued on May 25, 2005, so a full procedural
history will not be included here. Judith Achenbach and Greg and Debra Bishop v. Dept. of
Environmental Protection et al., EHB Docket No. 2004-202-C (Opinion issued May 25, 2005).
For purposes of this opinion, the relevant history is as follows. This matter was initiated by

Judith Achenbach and Greg and Debra Bishop, (collectively, Appellants) with the September 10,
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2004 filing of a notice of appeal challenging the Department of Environmental Protection’s
(Department) issuance of an NPDES General Permit to Landis and Edna Weaver (Permittees) for
stormwater discharges associated with the construction and operation of chicken barns on the
Permittees’ property. On September 14, 2004, the Board issued Pre-Hearing Order No. 1, in
which it established a schedule for the completion of .discovery and the filing of dispositive
motions in this matter. In accordance with the Board’s Order, the Department served its First Set '
of Interrogatories and Request for Production of Documents on Appellants on October 6, 2004.
The Department’s interrogatories and request for the production of documents were continuing
requests for information.' Appellants were ordered to serve their answers to all interrogatories or
serve their expert reports on the Department and Permittees by February 1, 2005. The Board
issued Pre-Hearing Order No. 2 on June 16, 2005, in which it set a schedule for the filing of pre-
hearing memoranda and scheduled a trial to occur on November 1-3, 2005. Appellants filed
their pre-hearing memorandum on October 3, 2005, in which they ideﬁtiﬁed Mr. Jeff Erickson, a
biologist, as an expert witness that Appellants intend to call in this matter.

Presently before the Board for disposition are the Depaﬂment’gf Motion in Limine and the

'n the interrogatories served upon Appellants, the Department indicates:

These Interrogatories shall be deemed continuing Interrogatories. If, between the time Appellant files
Answers to these Interrogatories and the time of hearing in this case, Appellant or anyone acting on
Appellant’s behalf, learns of any information responsive to the Interrogatories not contained in the Answers
hereto, Appellants shall promptly notify the [Department] by way of Supplemental Answers.

See Dept. Ex. 1, Page 2. Similarly, in the Request for Production of Documents that was served on Appellants, the
Department states that:
These requests shall be deemed continuing Requests. If, between the time Appellant files Answers to these
Requests and the time of hearing in this case, Appellant, or anyone acting on Appellant’s behalf, learns of -
any information responsive to the Requests not contained in the answers or not produced in response
hereto, Appellant shall promptly notify the [Department] by way of supplemental answers and a

supplemental production of documents.

See Dept. Ex. 1, Page 5.
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Permittees” Motion to Preclude Witness which both seek to preclude Appellants from offering

.the testimony of Mr. Erickson at trial. Both the Department and Permittees (Appellees) allege
that Appellants failed to identify Mr. Erickson as an expert witness in their response to the
Department’s First Set of Interrogatories and Request for Production of Documents or submit an
expert report to Appellees regarding Mr. Erickson’s testimony. Appellees maintain that they
first learned of Appellants’ intent to offer the testimony of Mr.‘ Erickson in Appellants’ pre-
hearing memorandum. Consequently, Appellees contend that they cannot adequatgly prepare for
trial regarding Mr. Erickson’s testimony. Thus, Appellees ask the Board to impose a sanction
and preclude expert witness testimony by Mr. Erickson in this matter.

In response, Appellants argue that they made several attempts to ;clcquire a copy of the
Department’s test results for an unnamed tributary and the Department’s testing protocol;
however, the Department failed to brovide Appellants with this information or stipulate that said
information did not exist. Appellants seek to have Mr. Erickson testify regarding the alleged
impairment of the uﬁnamed tributary. Appellants assert that they should not be prohibited from
offering Mr. Erickson’s testimony since the Department féliled to respond to their discovery
requests.

DISCUSSION

Discovery in proceedings before the Board is generally governed by the Pennsylvania
Rules of Civil. Procedure. See 25 Pa. Code § 1021.102(a). Full disclosure of a party’s case
" underlies the discovery process. Pennsylvania Trout et al. v. Dept. of Environmental Proteétion
and Orix-Woodmont Deer Creek Venture, 2003 EHB 652, 657. The “integrity of the
adjudication process requiresl that all parties promptly and with thoroughness respond to

discovery requests.” Hein v. Hein, 717 A.2d 1053, 1056 (Pa. Super. 1998). Thus, in the absence

220



of a-valid objection, a party must answer each interrogatory “fully and completely.” Pa. R. Civ.
P. 4006(a)(2). Further, Rule 4007.4 imposes an obligation on a party to supplement its answers
when the party learns it will be calling additional experts to testify at trial. Pa. R. Civ. P.
4007.4(2). Additionally, when the identity of an expert witness is not disclosed in accordance
with the Rules, that witness will be barred from testifying on behalf of the defaulting party at
trial. Pa. R. Civ. P. 4003.5(b). However, if the failure to disclose the identity of the witness is
the result of extenuating circumstances beyond the control of the defaulting party, the Board may
grant a continuance or other appropriate relief. /d.

Undoubtedly, Appellants were obligated to identify Mr. Erickson as an expert witness
prior to filing their pre-hearing memorandum in this matter. On October 6, 2004, the
Department served interrogatories, which specifically requested Appellants to identify each
expert witness that Appellants intended to call at trial. For each of _the expert witnesses
identified by Appellants, the Department requested to know: (i) the subject matter on which the
expert is expected to testify; (ii) the substance of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for each opinion; (iii) each and every document
or communication relied upon by the expert in reaching his or her opinion; (iiii) the educational
background, employment history, and texts, articles, reports, theses, or other publications of the
expert which relate to the matters upon which the witness will be qualified as an expert in this
matter. See Dept. Ex. 1, Pages 7-9. Appellants concede that they neglected to provide the
Department with responses to its interrogatories or supplemental answers in regard to Mr.
Erickson’s testimony.

Even more compelling, the interrogatories served on Appellants were continuing requests

for information. Thus, if Appellants acquired additional information regarding an expert witness
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that was not included in their initial response to the Department’s interrogatories, Appellants had
a duty to supplement their answers in a timely fashion and inform the Department of the identity
of this witness. However, Appeilants failed to supplement their responses to the Department’s
interrogatories when they realized that they intended to call Mr. Erickson at trial. Identifying
this witness in Appellants’ pre-hearing memorandum is not the proper way to supplement
answers to interrogatories or document requests. See City of Harrisburg v. Dept. of
Environmental Resources, et al., 1993 EHB 226, 227 n.l. Consequently, Appellants’
identification of Mr. Erickson as an expert witness for the first time in their pre-hearing
memorandum is a clear violation of the discovery rules.

Furthermore, given the allegations of harm to Appellants’ property and an unnamed
tributary raised in Appellants’ notice of appeal, and the Board’s Opinion and Order denying
Appellants’ Amended Motion for Supersedeas, in which we determined that Appellants failed to
provide us with sufficient evidence to substantiate their allegations, the need for expert testimony
in this matter should have come as no surprise to Appellants. See Achenbach, slip op. at 6-9.

The decision whether to sanction a party for the failure to comply with a discovery order,
and the degree of that sanction, are within the discretion of the [Boalrd].2 Philadelphia
Contributionship Ins. Co. v. Shapiro, 798 A.2d 781 (Pa. Super. 2002). The Board has exercised
its discretion to sanction parties by prohibiting expert testimony where an expert was not properly
identified during disgovery. See Midway Sewerage Authority v. Dept. of Environmental

Resources, 1990 EHB 1554. The Board has wide discretion to impose sanctions for discovery

2 Rule 4019 (a) of the Pennsylvania Rules of Civil Procedure authorizes the imposition of sanctions for the failure to
comply with the rules of discovery. Rule 4019 (i) provides in pertinent part as follows:

A witness whose identity has not been revealed as provided in this chapter shall not be permitted to testify

on behalf of the defaulting party at the trial of the action. However, if the failure to disclose the identity of the
~ witness is the result of extenuating circumstances beyond the control of the defaulting party, the court may grant a
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violations provided that the sanction imposed is appropriate to the magnitude of the violation.
The appropriateness of the sanction is assessed in light of four factors: (1) the prejudice caused to
the opposing party and whether the prejudice can be cured; (2) the defaulting party’s willfulness
or bad faith; (3) the number of discovery violations; and (4) the importance of the precluded
evidence. See Hein, 717 A.2d at 1056; Environmental & Recycling Services, Inc. v. Dept. of
Environmental Protection, 2001 EHB 824, 834. Further, in Caernarvon Township Supervisors v.
Dept. of Environmental Protection and Chester County Solid Waste Authority, 1997 EHB 601,
605, Judge Myers, citing Green Construction. Co. v. Department of Transportation, 643 A.2d
1129, 1139 (Pa. Cmwith. 1994), appeal denied, 672 A.2d 311 (Pa. 1996), warned that:
The preclusion of expert testimony is a drastic sanction, which should not be applied
unless the facts of a case make it absolutely necessary to do so ... [Sanctions] are
generally not imposed until there has been a refusal to comply with a [Board] order
compelling compliance. Assuming that a party has not acted in bad faith and has not
misrepresented the existence of the expert ... no sanction should be imposed unless the
complaining party shows that it has been prejudiced from properly preparing its case ...
as a result of a dilatory disclosure.
In Caernarvon, the Permittee filed a motion in limine to preclude the testimony of Appellant’s
expert witness due to Appellant’s failure to identify the witness in a timely manner. Applying
the principles listed above, Judge Myers determined that while Appellant’s answers to the
Permittee’s interrogatories were dilatory, the Permittee did not seek and the Board did not issue,
an order compelling Appellant to answer the Permittee’s interrogatories. He also found that
Appellant did not act in bad faith or misrepresent the existence of the expert, since Appellant
identified the witness in its answers to interrogatories and filed an expert report for said witness,
and any prejudice resulting from Appellant’s tardy response to the Permittee’s discovery request

could still be cured because no hearing date had been scheduled in the case, thus the Permittee’s

motion was denied. Similarly, in the City of Harrisburg, Judge Woelfling denied a motion to

continuance or other appropriate relief.
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preclude the testimony of expert and fact witnesses first identified in the Department’s pre-
hearing memorandum. She held that while the moving party would “suffer some prejudice”
from the testimony of the expert witnesses, there had beén no timely action by the City to compel
compliance with its discovery requests, and since there was time remaiﬁing to cure the default,
the motion could be denied. In the instant case, the situation is the exact opposite of that
presented in Caernarvaron and the City of Harrisburg.

In light of the facts presented in this case, we believe that the appropriate sanction is to
prohibit Appellants from offering Mr. Erickson as an éxpert witness in this matter. We come to
this conclusion after balancing the aforementioned factors. The Appellees have been unduly
prejudiced by Appellants’® failure to identify Mr. Erickson as an expert witness in their response
to the Department’s discovery requests. Wi.thout possession of the information requested in the
Department’s interrogatories, the Appellees are ill-prepared at best to challenge the substanée of
this witness’s testimony at trial. Furthermore, at this stage of the case, the prejudice imposed on
the Appellees cannot be cured. The period for conducting discovery in this case was closed over
a year ago. The only remedy available to us at this point in the case is to extend the deadline for
conducting discovery, which would only serve to further delay a trial in this matter. Also,
Appellants’ failure to identify their expert witness prior to the filing of their pre-hearing
memorandum cannot be construed as being anything other than willful. There was a span of
nearly eight months over which Appellants neglected to inform the Appellees of their intent to
call Mr. Erickson at trial. In defense of their negligence, Appellants allege that they made
sevéral attempts to acquire a copy of the Department’s test results of an unna1ﬁed tributary and
the protocol used in testing impaired waterways, but to no avail. Since, Appellants claim, they

were unsuccessful in obtaining this information, Appellants seek to have Mr. Erickson testify at
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trial regarding his test of the unnamed tributary using the Department’s testing protocol (sic).
Unfortunately, Appellants’ reasoning for the dilatory disclosure of their expert witness does not
provide a sufficient basis for their actions or lack thereof. While we understand Appellants’
frustration in not having this information, Appellants had the opportunity to file a motion to
compel the Department to provide them with this information, but nonetheless failed to do so.
Consequently, we cannot be expected to allow Appellants’ disclosure of an expert witness in the
eleventh hour when: they were forewarned that more evidence was needed, they failed to provide
the Depart>ment with responses to its interrogatories or supplemental answers or an expert report
regarding Mr. Erickson’s testimony, discovery has closed, and a trial date had been set.

Therefore we issue the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JUDITH ACHENBACH and GREG and
DEBRA BISHOP

V. : EHB Docket No. 2004-202-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and LANDIS W. and EDNA G. :
WEAVER, Permittee : :
ORDER
AND NOW, this 28th day of April 2006, it is ordered that the Department’s Motion in

Limine and Permittees’ Motion to Preclude Witness are granted.
ENVIRONMENTAL HEARING BOARD

%;&‘@ 7, A
MICHELLE A. COLEMAN

Administrative Law Judge
Member

DATED: April 28, 2006.

c: DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Dukes M. Pepper, Esquire
Southcentral Regional Counsel

For Appellants:

Leslie D. Jacobson, Esquire

LAW OFFICES OF LESLIE D. JACOBSON
8150 Derry Street '
Harrisburg, PA 17111
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For Permittees:

Kenneth C. Sandoe, Esquire
STEINER SANDOE & COOPER
36 West Main Avenue
Myerstown, PA 17067
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION, GROUP
AGAINST SMOG AND POLLUTION and
PHIL COLEMAN

V. : EHB Docket No. 2005-246-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :

DEVELOPMENT - WDYT, LLC, Permittee : Issued: April 28,2006

OPINION AND ORDER ON
APPELLANTS’ MOTION TO COMPEL

By Thomas W. Renwand, Administrative Law Judge
Synopsis:
Discovery before the Pennsylvania Environmental Hearing Board is governed by both the
Board’s Rules of Practice and Procedure and the Pennsylvania Rules of Civil Procedure. A
motion to compel the production of documents is denied in part and granted in part even though
some of the documents requested were made after the close of discovery and shortly before trial.
Normally forcing the responding party to respond to such requests would be an unreasonable
annoyance, burden and expense at this point in the proceedings. However, due to the confusion
about what files the Department relied on and because of the expedited pre-hearing schedule we

will order the production of some of these documents. Documents in the possession of a
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consultant and not in the possession or control of the party are not discoverable through a
discovery request merely directed to the party.
Introduction
Presently before the Pennsylvania Environmental Hearing Board is the Appellants’
Motion to Compel Production of Documents by Wellington. In addition, the Board is also
treating a letter from Appellants’ counsel to Wellington’s counsel as a Motion to Compel and/or
a request for documents.! On April 24, 2006, Permittee filed a detailed Response to Appellants’
Motion to Compel .and the April 8 letter. In addition, both the Permittee and Appellants filed
comprehensive briefs in support of their respective positions. The Department advised the Board
that it would not be responding to the Appellants’ Motion to Compel.*
Discussion
Discovery before the Pennsylvania Environmental Hearing Board is governed by our
Rules of Practice and Procedure in conjunction with the Pennsylvania Rules of Civil Procedure.
See 25 Pa. Code Section 1021.102(a). Full disclosure of a party’s case underlies the discovery
process. Pennsylvania Trout et. al. v. DEP et al., 2003 EHB 652, 657. The main purposes of

discovery are so all sides can accumulate information and evidence, plan trial strategy, and

! This is necessitated by the short time remaining before the trial of this matter. The April 8,
2006 letter is sufficiently detailed to allow for such a designation.

2 Prior to discussing the merits of the parties’ positions on these discovery issues we wish to
acknowledge and recognize the excellent work being done by all counsel. This has been an
extremely hard fought case in which all counsel have zealously represented their clients in the
highest tradition of American jurisprudence. Counsel for the Appellants, Attorneys Ukeiley and
Fiorentino, were not the original attorneys but have taken the laboring oars in Appellants’ case
and have worked diligently. The flurry of recent motions filed by Appellants coupled with the
expedited schedule has resulted in our imposing extremely tight response deadlines on the
Permittee. These deadlines, although allowable under our Rules are much shorter than the
standard deadlines set forth in our Rules of Practice and Procedure. Counsel for the Permittee,
and specifically Attorneys Collins and Rudnick, have never once complained, whined or
objected to these deadlines but have instead filed detailed replies and responses.
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discover the strengths and weaknesses of their respective positions. DEP v. Neville Chemical
Company, 2004 EHB 744, 746. The Board is given great flexibility to fashion a discovery
schedule and pre-hearing schedule that accomplishes these goals and is fair to all parties.

Indeed, in this case we have extended the discovery and other pre-hearing deadlines
several times at the Appellants’ request and over the strenuous objections of the Permittee.
However, just as we have a duty to fashion appropriate measures necessary to insure adequate
discovery we have a concurrent duty to limit discovery where required. Pennsylvania Rule of
Civil Procedure 4012. Neither the Board’s Rules of Practice and Procedure nor the Pennsylvania
Rules of Civil Procedure authorize broad discovery “fishing expeditions.” See Pennsylvania
Rules of Civil Procedure 4001(c), 4007.1, 4011(c), McNeil erordan, 814 A.2d 234 (Pa. Super.
2002); Neville Chemical, 2004 EHB at 746.

Moreover, as we have stated before in this case and emphasize again now it is very
important to the integrity of the litigation process that the deadlines we set are viewed as
meaningful and important. Parties have a right to rely on our Orders and the deadlines they
impose. As Chief Judge Krancer noted in Petchulis v. DEP, 2001 EHB 673, it is the duty of the
Pennsylvania Environmental Hearing Board to enforce deadlines:

As for litigation obligations, they have to be followed in order to
maintain the integrity of and respect for our legal process.

2001 EHB at 678.

Turning now to the Appellants’ Motion to Compel and the April 8, 2006 letter request, it
is clear to us that some of the information Appellants are requesting had no;c earlier been
requested. Wellington has produced thousands of documents. In most cases, we believe it is
unfair when discovery is over and trial is approaching that a party has to turn its attention from

trial preparation and respond to late discovery requests. Normally, forcing the responding party
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to respond to such requests shortly before trial is an unreasonable annoyance, burden and
expense.

Nevertheless, we realize that this case is complex and different in that it is on a more
expedited schedule than usual. It also involves thousands of documents. Appellants have raised
important issues and their counsel, who were not original lead counsel, have also worked very
hard to respond to various motions and pre-hearing obligations. Moreovef, it is the Permittee
who has pushed to move this case along. Although the schedule we have established is not as
fast as the Permittee would wish, it is still much quicker than the Appellants would prefer. Our
decision on the Motion to Compel and the April 8, 2006 letter request is also influenced by the
confusion regarding what modeling files the Department actually relied on. Although there may
be some disagreement about this confusion and its cause, we believe that in the interest of
fundamental fairness and to insure that justice is done that certain of these requests, which we .
will set forth in more detail, should be granted. Therefore, in balaﬂcing the equities on those
discovery issues we will rule on the side of the Appellants as to some of the information they
have requested in their April 8, 2006 letter.

It is our understanding that the files identified in paragraphs 1(B)(3)(4) of the April 8,
2006 letter have been provided by Wellington, and no dispute exists with respect to those items.
We will order Wellington to produce the files listed in 1(A) and 1(B)(1) and (2). We have
carefully reviewed the additional issues raised in the Motion to Compel and the April 8, 2006
letter and we hold that Wellington’s objections are well taken and their responses are adequate.

Appellants have_ also requested that Wellington produce docqments in the possession of
Bechtel Power. There is no showing that Bechtel Power is an agent of Wellington. Documents

in the possession of a consultant and not in the possession or control of the party are not
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discoverable through a discovery request merely directed to the party. Appellants evidently
made no attempt to subpoéna this information directly. Wellington indicated its position on this
issue long ago. It is inappropriate to wait this long to address an issue that could have been
raised much earlier.

Appellants have élso requested Wellington to identify any documents it forwarded to the |
Department during the permit review. Due to the short time left prior to trial and the fact that
this information could have been more easily discovered by deposing the Départment’s lead
permit reviewer, we find it burdensome to require Wellington to set forth this information now.

Discovery is rarely a perfect process. Although counsel here have done an excellent job
in working together to resolve discovery disputes it is the nature of the _process  that
disagreements occur. The Board’s job is to make sure that these discovery disputes are resolved

in the fairest way to all parties in accordance with the law. We will issue an Order accordingly.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION, GROUP
AGAINST SMOG AND POLLUTION and
PHIL COLEMAN
V. : EHB Docket No. 2005-246-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON
DEVELOPMENT - WDYT, LLC, Permittee

ORDER
AND NOW, this 28 day of Apri'l, 2006, after review of Appellants’
Motion to Compel, requests set forth in its April 8, 2006 letter (collectively “Motion to
. Compel”), and Permittee’s Responses, it is ordered as follows:
1) The Motion to Compel is granted in part and denied in part.
2) Wellington shall produce as quickly as possible the files requested
in paragraphs 1(A), 1(B)(1) and (2) of the April 8, 2006 letter.

3) The Motion to Compel is denied in all other respects.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Administrative Law Judge
Member
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EHB Docket No. 2005-246-R
DATED: April 28, 2006

c: DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.

John H. Herman, Esq.
Marianne Mulroy, Esq.
Southwest Regional Counsel

For Appellant:
Robert Ukeiley, Esq.
433 Chestnut Street
Berea, KY40403

Michael D. Fiorentino, Esq.
Mid-Atlantic Environmental Law Center
Widener University School of Law

4601 Concord Pike

P.O. Box 7474

Wilmington, DE 19803-0474

For Permittee:

Glenn L. Unterberger, Esq.

Brendan K. Collins, Esq.

Sabrina M. Rudnick, Esq.

Ronald M. Varnum, Esq.

Monique M. Mooney, Esq.

BALLARD SPAHR ANDREWS & INGERSOLL, LLP
1725 Market Street — 51* Floor

Philadelphia, PA 19103-7599

med
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
FTELLECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T, PHILLIPY IV
hitp://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
UMCO ENERGY, INC.
V. : EHB Docket No. 2004-140-L

(Consolidated with 2006-091-1L)

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: April 28,2006
PROTECTION :

OPINION AND ORDER ON
MOTION.TO DISMISS AS MOOT

By Bernard A. LaBuskes, Jr., Administrative Law Judge
Synopsis:

An appeal from an order to restore a stream is not moot where one of the restoration
methods required by the order, continuous flow augmentation from alternate water sources, is
being employed on an ongoing basis.

OPINION
On May 20, 2004, the Department of Environmental Protection (the “Department”)
ordered UMCO Energy, Inc. (“UMCO”) to restore portions of a stream overlying a longwalled
panel at UMCO’s High Quality Mine in Washiﬁgton County. The stream is alleged to have
suffered adverse effects from subsidence. The.appeal docketed at EHB Docket No. 2004-140-L
is UMCO’s appeal from that restoration order. Although UMCO contends that the order is
invalid, it has employed various mitigation measures in an effort to restore the stream. One of

those measures is maintenance of a certain level of flow in the stream by adding water to the
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stream channel on an ongoing basis from a public water tap and several wells.

The Department has moved to dismiss the appeal as moot. It states that both the
Department and UMCO agree that UMCO has taken every measure that is “technologically and
economically feasible” to restore the stream. It follows in the Department’s view that, in “the
absence of any other techniques that could be employed by UMCO beyond those valready used by
UMCO there is no relief that the Board could grant.” (DEP Memorandum p. 4.) Thus, the
Department argues, the appeal is moot. UMCO opposes the motion.

One need not look far to uncover the controlling principles of law regarding mootness
because we are fed a steady diet of motions to dismiss on that basis. In a nutshell, the Board will
generally not engage in the academic exercise of deciding moot cases. A matter is moot where
events occur that deprive the Board of the ability to grant effective relief or that deprive a party
of a stake in the outcome of the case. Morris Township v. DEP, EHB Docket No. 2005-044-MG,
slip op. at 2 (January 19, 2006); Cooley v. DEP, EHB Docket No. 2003-246-K, slip op. at 14-16
(September 15, 2005); Borough of Edinboro v. DEP, EHB Docket No. 2004-016-R, slip op. at 3
(April 12, 2005). |

It would seem to go without saying that an appeal from an order that requires continuing,
ongoing compliance activity is not moot. If such an appeél is sustained in full, the activity may
stop. This obviously constitutes “effective” relief. In fact, it would seem to be a text-book
example of a case that is not moot. As previously noted, the order that has been appealed in this
case requires UMCO to restore flow to the stream. Oﬂe restoration measure that UMCO has
employed and continues to employ is flow augmentation. The augmentation is ongoing. If this
appeal were to be sustained in its entirety, augmentation as required by the order could stop. On

the other hand, so long as the order remains in force, augmentation presumably must continue,
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At first blush, then, it is difficult to understand how the Department could believe that this appeal
is moot.! |

A closer examination of the Department’s papers, however, feveals the theory that the
appeal from the order is moot notwithstanding the continuing duty to augment flow because
UMCO also has a duty to maintain flow under its permit: “The permit’s obligation to maintain
stream flow is independent of the May 20, 2004 Order, and is not implicated in the instant
appeal.” (Motion, Ex.v A., 910.) We do not agree with the Department’s theory that it can take
two actions requiring the same thing, then successfully argue that an appeal from each action is
moot because of the pendency of the other action. Each Department action has a life of its own.
It has ramifications and consequences of its own. It has independent force and effect. The order
under appeal does not depend on the permit for its existence, force, or effect, and vice versa.
Who is to say what the future holds for the permit requirement to maintain flow? In fact, the
appeal docketed at EHB Docket No. 2006-091-L concerns terms in UMCO’s permit. So long as
the order creates an independent, continuing obligation to mainfain ﬂow, it is not moot.

Of course, the Department continues to believe that the order was properly issued. It has,
therefore, refrained from vacating, rescinding, or annulling the order. In the absence of such an
action, an appeal from a compliance order will rarely be found to be moot. See Eighty-Four
Mining Co. v. DEP, 2004 EHB 141, 145-149. Even in cases where the Department has “lifted”
an order because of compliance, we are disinclined to find a case to be moot because the order
might retain its validity and can continue to have a tangential ifnpact on the recipient. Goetz v.

DEP, 2001 EHB 1127, 1132. The case at hand is even further removed from being found to be

! Because the continuing augmentation aspect of the order is so obvious, we are putting aside the
Department’s apparent concession that there are no continuing obligations under other aspects of the
order. In other words, there are no maintenance obligations, and there is no duty to perform additional
repairs or adjustments as events unfold (e.g. additional settling) or new information comes to light.
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moot because UMCO has continuing compliance obligations. That is undoubtedly why the order
has not been lifted. If we were to dismiss this appeal, the order would continue to remain in
effect, and it would continue to require UMCO to ‘act in a certain way on a going—forward basis.
UMCO would violate the order at its peril, and it would have no vehicle for bringing a challenge
to its terms or its requirements. That opportunity would have been lost with our dismissal of the
appeal.

The Department argues that UMCO could_ rechallenge the fact of the violations giving
rise to the order if and when the Department pursues civil penalties. The Departmenf cites Colt
Resources v. DEP, 2002 EHB 757, for the proposition that a mine operator who appeais a civil
penalty assessment may challenge both the amount of a civil penalty and the fact of the
violations leading‘ to the penalty. The Department goes on to assert: “Whether an order is
appealed, not appealed, or dismissed as moot would have no bearing whatsoever on subsequent
litigation over a civil penalty assessment.” (Reply p. 6.)

There are, in fact, serious problems with the Department’s argument. First, Colt does not
provide for a challenge to all aspects of an order. It does not, for example, allow a challenge to
the remedy mandated by an order. In an appeal from an order, UMCO could be unsuccessful in
disproving the fact of a violation but successful in challenging the mandated remedy. There is
no such opportunity in a civil penalty appeal.

Furthermore, and perhaps more fundamentally, Colt Resources does not hold that a party
may prosecute an appeal from an order, and then relitigate those very same issues in a civil
penalty appeal. To the contrary, Colt Resources was based upon the Commonwealth Couﬁ’s
holding in Kent Coal Mz’njng Co. v. DER, 550 A.2d 279 (Pa. Cmwlth. 1988). In Kent Coal, the

Court addressed this point as follows:
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[I]f a coal company immediately appealed from a compliance

order challenging the fact of the violation, and lost, the company

would be precluded by the doctrine of collateral estoppel from

challenging the fact of the violation in a later civil penalty

proceeding. Section 18.4 of SMCRA is not designed to give a

person charged with a violation of the Act two bites at the apple,

but rather to assure, when that person takes his one bite, that the

fruit is ripe.
550 A.2d at 283. Thus, whether an order is appealed or not appealed most certainly does have a
' potential bearing in subsequént litigation over a penalty assessment.

Although preclusion doctrines such as collateral estoppel are typically applied when an
issue is decided on the merits, it is not entirely clear that those doctrines are inapplicable when an
appeal dismissed as moot. Cf. Solebury Township v. DEP, 863 A.2d 607 (Pa. Cmwlth. 2004),
app. granted, 880 A.2d 502, 503 (Pa. 2005) (attorney fees awarded where case dismissed as
moot). It could be that the mere filing of an appeal might affect the application of Kent Coal,
since that holding was not intended to give operators “two bites at the apple.” Id., 550 A.2d at
283. Indeéd, in White Glove, Inc. v. DEP, 1998 EHB 372, the Board held in a penalty appeal
that a party’s liability under the Air Pollution Control Act, 35 P.S. § 4006.1 et seq., was
conclusively established by its withdrawal with prejudice of its appeal from a compliance order.
1998 EHB at 377. There, Kent Coal did not apply and the party was not permitted to relitigate
facts in the peénalty appeal. Id. Although dismissal for mootness is not the same thing as
withdrawal with prejudice, the extent to which matters can be relitigated in a subsequent penalty
case if the compliance order is dismissed as moot 1s, to say the least, a tricky .question of
administrative law that we chose not to get into any further in this context. Suffice it to say for
our current purposes that UMCO’s concern about its ability to protect its rights in a theoretical

future penalty appeal is well founded.

It is worth mentioning that we see a practical difficulty with the Department’s proposed
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solution that the issues dismissed here as moot can be tried again in a future penalty appeal. This
appeal has been pending for almost two years (due to the parties’ many extension requests).
Under the Department’s approach, all of this time would have been wasted because the parties
would simply start all over again in a civil penalty appeal. This would be a waste of everyone’s
time and resources and provides further justification for rejecting the Department’s theory that
appeals from orders that are being complied with can be dismissed at any time if there is a
possibility of future penalties.

The Department in its motion papers “commits” that it will not use the order under appeal
“as a factor to escalate any civil penalty thaf it may assess for violations relating to UMCO’s
damage” to the stream. (Memorandum p. 4-5; Ex. A. § 10.) It also “represents” that it will not
“consider [the order] in calculating a compliance history factor” in future penalty assessments.
(Reply p. 12.) The Department argues that these statements rénder this appeal moot. There is no
evidence that the individuals involved have the authority to contractually bind the Department to
disregard practices that are normally applied in assessing penalties. We are not willing to
‘assume that these statements are legally binding on this or any'future Administration. Therefore,
the statements might at most create an estoppél defense, but estoppel can be difficult to prove.
See, e.g., Attawheed Foundation v. DEP, 2004 EHB 858, 879 (a governmental agency may not
be estopped from performing its statutory duties and responsibilities). The attempted offer of a
governmental estoppel argument to UMCO provides little succor. Furthermore, the compliance
order will remain on UMCO’s compliance docket. We do not conclude at this juncture that that
mark on its record is completely meaningless. Cf Colbert v. DEP, EHB Docket No. 2005-029-
MG (March 10, 2006)(comp1iance issues, even if not outstanding, should be considered in permit

reviews).
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The Department never comes out and says that UMCO is in full compliance’ with the
order. As previously noted, the order has not been lifted. Instead, the Department says that the
parties agree that UMCO has “employed all known mitigation measures,” and similar statements
along those lines. The fact that the parties agree on issues of fact énd/or law does not make an
appeal moot. The Board is not required to accept any stipulations, and it commits reversible
error if it accepts a stipulation of law without independently verifying its accuracy.

It simply does not follow, logically or otherwise, that the parties’ willingness to stipulate
to certain issues means that the Board is unable to grant effective relief. Stipulations or
concessions may have an impact on how the Board will act, but they do not eliminate the need
for us to act, one way or the other. Indeed, the Department could stipulaté away its entire case,
say, stipulate that it issued the order in error, but the order would still stand until the Department
rescinds the order or this Board takes some action. Stipulations of fact or law do not relieve the
Board of its obligation to issue an appropriate order. Thus, the parties’ apparent lack of
disagreement on certain issues is nice to see, but it simply does not follow that the Board has
somehow lost the ability to award effective relief.

It is obvious from the parties’ filings that they have been trying to settle this appeal. But
saying that a case should settle for practical, tactical, or economic reasons is not the same as
saying a case is legally moot as far as the Board is concerned. From our vantage point, we hope
that we have adequately explained why we see that UMCO has a continuing stake in a decision
regarding the validity of the order, and this Board continues to be in a position to grant effective
relief.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

UMCO ENERGY, INC.

V. : EHB Docket No. 2004-140-L
(Consolidated with 2006-091-L)

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
"ORDER
AND NOW, this 28" day of April, 2006, it is hereby ordered that the Department’s

motion to dismiss the appeal docketed at EHB Docket No. 2004-140-L as moot is denied.

ENVIRONMENTAL HEARING BOARD

-

BERNARD A.IABUS{KES, JR.
Administrative Law Ju
Member

DATED: April 28,2006

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris

For the Commonwealth, DEP:
Michael J. Heilman, Esquire
Mary Martha Truschel, Esquire
Southwest Regional Counsel

For Appellant:

John E. Jevicky, Esquire
Scott D. Goldman, Esquire
DINSMORE & SHOHL LLP
Suite 2415, Grant Building
Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 7687-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
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LOWER MILFORD TOWNSHIP
V. : EHB Docket No. 2006-109-K

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: May 3, 2006
PROTECTION and GERYVILLE :

MATERIALS, INC., Permittee

OPINION AND ORDER DENYING
PETITION FOR SUPERSEDEAS

By Michael L. Krancer, Chief Judge and Chairman
| Synopsis: N
The Board denies a petition for supersedeas of a Department letter granting a waiver to
Geryville Materials, Inc. from the requirement to obtain a permit to cbnduct noncoal exploration
under 25 Pa. Code § 77.109. The petitioner, Lower Milford Township, failed to show any harm has
resulted or would result from the very limited activities conducted and planned to be conducted by
Geryville Materials, Inc.
OPINION
Before us is the petition for supersedeas of Milford Township, Lehigh County, requesting the
Board to supersede a letter of the Department dated March 1, 2006 which states that: “[y]ou
[Geryville Materials] are hereby granted a waiver from the requirement to obtain a permit to conduct

noncoal exploration under 25 Pa. Code § 77.109.” We will refer to the letter as the Permit Waiver.

o The Department’s Permit Waiver was in response to Geryville’s filing with the Department a
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completed document bearing the title, “Noncoal Exploration Notice of Intent To Explore Or Request
For Permit Waiver” which the Department received on February 17, 2006. A supersedeas trial was
held at the Board’s Norristown courtroom on April 20, 2006. Lower Milford and Geryville, but not
the Department, filed post-supersedeas trial briefs on Friday, April 28, 2006. The filing by Geryville
and the Permit Waiver provide that th¢ Permit Waiver terminates on May 31, 2006, so there is a need
to render a decision on the petition for supersedeas as soon as possibie.

We will not repeat the supersedeas standard here in the interest of brevity and alacrity. The
standard is set forth at 35 P.S. § 7514(d) and 25 Pa. Code § 1021.63. We find that Lower Milford has
not made the showing required for this Board to issue a supersedeas.

The parties have argued whether the type of activity contemplated and done at the Geryville
site is allowed to happen without a mining permit. Lower Milford has argued that even if 25 Pa.
Code § 77.109 does allow such activity, the regulaﬁon is contrary to the statute and therefore illegal.
The Department has also questioned whether the Permit Waiver is an appealable action. The matter
is complicéted because the document filed by Geryville and the Permit Waivef under appeal conﬂate
two activities: exploration, such as boring for groundwater well installation on the one hand, and
actual mining of minerals for the purpose of performing testing on the materials so mined on the
other hand. A reading of the surface mining statute and the appurtenant regulations can lead to the
conclusion that the former may be performed as a matter of right, with no permit and no permit
waiver, only upon notice to the Department and the party doing the exploring following the

performance standards outlined in 25 Pa. Code § 77.109, and the latter activity requires an
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affirmative permit waiver, that is, a decision by the Department to waive the requirement that the
applicant obtain a permit.'

The answers to these questions would have to be based on the outcome of reading,
interpreting and harmonizing a crowded series of statutory and regulatory definitions about which we
would need much more briefing. The answers cannot and should not come now in the context of this
time-pressured supersedeas proceeding and decision. Thus, we will assume for the purposes of this
proceeding that the Permit Waiver and the regulations lawfully allow the type of exploration done
here as a matter of right without a mining permit. We will further assume that the Permit Waiver is
an appealable action of the Department in that it constitutes its affirmative decision and action of
granting a permit waiver for actual mining for the sole purpose of testing the minerals if Geryville
had desired to do so. However, we do recognize that Geryville represented in its supersedeas
presentation that it has not taken, nor does it intend to actually take, any minerals from the property
* to conduct testing on those minerals.

Upon its receipt of the Department’s Permit Waiver of March 1, 2006, Geryville proceeded to
drill a series of 12 boreholes on its 628-acre property for the purpose of constructing groundwater

wells in order to conduct a groundwater monitoring regime and groundwater pump test. The well

' On April 28, 2006, the Department filed a Motion to Dismiss the Notice of Appeal on the basis that the Permit
Waiver is not an appealable action. The Department argues that no DEP action is involved with respect to the
exploration aspect of the letter and that a permit waiver to allow removal of minerals solely for the purposes of testing the
minerals is an unappealable exercise of the Départment’s enforcement discretion. However, underlying the Department’s
motion are these events which followed the supersedeas trial in close order. On April 21, 2006, the day after the
supresedeas trial, Geryville’s consultant submitted a letter to DEP which says that the drilling of the boreholes was
completed on April 1,2006 and that the holes were finished into groundwater monitoring wells. The letter goes on to say
that “exploration activities are now complete.” Finally, the letter states that a groundwater pumping test will be
completed within the next several weeks. The Department immediately responded to that letter with a letter dated April
25,2006 to the consultant. The Department’s letter acknowledges the April 21, 2006 letter from the consultant and says
that it understands that exploration activities have been completed at that site and that no minerals were removed from the
site under the Permit Waiver. The letter goes on to say that “[t]he Department’s March 1, 2006 letter...is modified to
rescind the permit waiver in the first instance, as no minerals were removed from the site.”
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drilling activities were completed on or about April 6, 2006, which was two days after Lower
Milférd filed its Notice of Appeal and Petition for Supersedeas in this case. Geryville Materials used
existing roads to bring in the drilling equipment. It cut down no trees except for one 3-inch diameter
sapling. The Board reviewed a series of 25 photographs, accepted into evidence as Ex. G-1, which
demonstrate that the work done by Geryville involved a virtually negligible degree of disturbance of
the property. We do not accept the testimony of Township Manager Ellen Koplin who, on the basis
of three photographs entered into evidence as Ex. A-10, testified that Geryville’s activities had
involved substantial clearing which had encroached upon or impacted wetlands. She is not an expert
in wetlands identification. Moreover, to the extent the photographs showed any such incursion at all,
which is not apparent by looking at the photographs, she did not effectively or credibly link the
supposed incursion to Geryville’s activities relating to the drilling of the» 12 boreholes or completing
the wells. All she could say was that the photographs represented a'ctivity which had occurred “over
the last several months.” Moreover, when Ms. Koplin was asked if she knew who did the clearing
which is supposedly depicted in the 3 photographs and when the suppbsed clearing was done she
replied, “I have no idea.” We accept the testimony of Mr. Ross, Geryville’s consultant, that the
activity undertaken by it was at least 100 feet, and probably closer to 150 feet to 200 feet, from any
wetlands or stream and that no disturbance of any wetlands or stream took place.

Lower Milford did not demonstrate that the activities, which are completed now, did any
harm or pose any threat of any harm. As noted, the activities were extremely limited and completed
with remarkably little physical intrusion and no alteration of the propeﬁy. Lower Milford did not

show that the activities threaten any species on the site which may be endangered. We do not find
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that the testimony of ecologist Amy Greene presented by Lower Milford leads to the conclusion that
there is, was, or will be any damage done to any species or species habitat by Geryville’s activities.

Moreover, Ms. Greene did not offer any testimony which would permit the conclusion that
the performance of the anticipated pump test poses a threat to the existing wetlands on the site by
creating “drawdown.” She is not qualified to give such testimony since she is not a hydrogeologist.
Moreover, there is a serious question whether a groundwater pump test is an activity which is
touched by the mining regulations or could be covered by the Permit Waiver.

Thé fact that a more comprehensive survey of the status of endangered plants or animals or
their habitats will need to be done when and if Geryville might apply for a mining permit does not
translate into there being a threat to such species and habitat posed by the limited activities
performed by Geryville. Likewise, the fact that agencies such as the Pennsylvania Fish and Boat
Commission and the Federal Wildlife Service had told Geryville’s consultants that a full survey
would have to be conducted and this information was not revealed to the Department by Geryville in
its Notice of Intent filing or otherwise makes for dramatic testimony but does not prove that the
activities conducted are having or had any negative impact on any endangered species.

The bottom line is that Lower Milford has not shown that Geryville’s very limited activities

posed or pose a threat of harm. No supersedeas will be issued.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

LOWER MILFORD TOWNSHIP

v. _ : EHB Docket No. 2006-109-K
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and GERYVILLE
MATERIALS, INC., Permittee

AND NOW, this 3" day of May 2006, upon consideration of the Petition For Supersedeas
and the trial testimony and exhibits, it is hereby ordered that the Petition is denied.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Chief Judge and Chairman

DATED: May 3, 2006

Service list on following page
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Via Fax and First Class Mail
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DEP Litigation:
Attention: Brenda Morris, Library

For the Commonwealth, DEP:
Charles B. Haws, Esquire
Thomas Crowley, Esquire

Southcentral Region
Office of Chief Counsel

For Appellant:

Robert J. Sugarman, Esquire
SUGARMAN & ASSOCIATES, PC
Robert Morris Building, 11" Floor
100 North 17" Street

Philadelphia, PA 19103

For Permittee: _

Paul R. Ober, Esquire

PAUL R. OBER & ASSOCIATES
234 North Sixth Street

Reading, PA 19601
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
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DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION,
GROUP AGAINST SMOG AND
POLLUTION and PHIL COLEMAN

V. : EHB Docket No. 2005-246-R

COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :

DEVELOPMENT — WDYT, LLC, Permittee : “Issued: May 5, 2006

OPINION AND ORDER ON
APPELLANTS’ MOTION TO MODIFY THE SCHEDULE

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

The Pennsylvania Environmental Hearing Board grants in part and denies in part
the Appellants’ Motion to Modify the Schedule. Appellants have not presented
compelling reasons why dates for filing supplemental expert reports and the supplemental
pre-hearing memoranda need to be extended. Likewise, Appellants’ request for a one-
week delay in beginning the trial of this case is not supported by compelling reasons.
Since Appellants’ expert just recently received substantial information pursuant to this

Board’s Order partially granting a Motion to Compel Production of Documents; we will
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slightly extend the due date for the submittal of air modeling reports.
Discussion

Presently before the Pennsylvania Environmental Hearing Board is fhe
Appellants’ Motion to Modify Schedule which was filed on May 4, 2006. Although
Appellants seek the extension of several deadlines the main focus of its Motion is its
request to extend by one week the deadline for expert air modelihg reports. By our count,
we have earlier extended this deadline twice; most recently extending it from April 14,
2006 to May 5, 2006.

Despite the fact that the Appellants’ Motion was just filed yesterday, Permittee
filed an extensive Response strongly opposing the Motion. The Department does not
oppose the Motion but indicéted that if the Board would have to add additional trial days,
counsel for the Department are not available until mid-July for the resumption of the trial.

We held oral argument this morning on the Motion. Appellants’ main reason for
the extension centers on large computer files it recently received pursuant to our Order
partially granting their Motion to Compel. They claim their expert simply needs more
time to digest this vast amount of information and prepare his report. |

Permittee points out that it responded within two hours of receiving our Order and
produced- all of the information by noon of the next business day. It argues thaf counsel
for Appellants could have arranged for the expert to receive the information directly from
counsel for Permittee. Moreover, Permittee contends that the review of the information
should not take as long as Appellants have requested and suspects that Appellants are

trying to stall the trial of this case to the Permittee’s detriment.
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We have struggled in this case to balance the competing interests of the parties in
order to assure that the issues are resolved expeditiously but assuring that adequate time is
allotted to prepare for the trial. Groce v. DEP and Wellington Development-WDYT, LLC
(Opinions and Orders issued November 15, 2005 page 7 and March 1, 2006, page 3).
Moreover, we have emphasized the importance of our pretrial deadlines. Nevertheless, in
balancing the interests of the parties we have occasionally extended deadlines. In each
instance, we did so after determining that the Permittee and the Department would suffer
no undue prejudice.

A key factor which weighs heavily on our decision is that “we cannot lose sight of
';[he fact that our basic objective is to arrive at a proper resolution of the appeal on its
merits.” Kleissler v. DEP and Pennsylvania General Energy Corporation, 2002 EHB
~ 617, 620. An important part of Appellants’ case seems to be dependent on its air
modeling expert. We, therefore, have to balance the need to allow the expert sufficient
time to prepare his report with the needs of the Permittee’s and Department’s experts to
have sufficient time to respond to the expert repbrt.

Turning now to the specific requests for extension we will only partially grant the
motion to extend the deadline for the filing of air modeler reports. We are granting a
slight extension to this deadline because of the substantial information that Appellants’
expert must review, analyze, and then use to help prepare his expert report. We find no
prejudice to either the Fermittee or thé Department by granting Appellants another five
days. This will be the third time we have extended this specific deadline. We are not

extending the ‘deadline to the date requested by Appellants but only until May 10, 2006.
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While we agree with Appellants’ counsel that “discovery deadlines are not written
in stone” Oley Township v. DEP, 1995 EHB 1005, we hasten to add that they are also not
written in sand to be washed away in an ocean of litigation. Therefore, we are denying
Appellants’ requests to extend the deadlines for Responses to the Air Modeling Expert
Reports and the filing of Supplemental Pre-Hearing Briefs. Likewise, we are denying
Appellants request to move back the pre-hearing conference two days and delay the start
of the trial by one week. We see no need to extend these deadlines. All the other
deadlines will remain as earlier ordered with the exception that the Department’s request
for a one-day extension to the deadline for submittal of its pre-hearing memorandum and
the Permittee’s pre-hearing memorandum will be granted. Appellants’ attorney graciously
consented to this request after hearing the reason which is that Mother’s Day is the day
before the original due date.

We will issue an Order accordingly.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DENNIS GROCE, NATIONAL PARKS
CONSERVATION ASSOCIATION,
GROUP AGAINST SMOG AND
POLLUTION and PHIL COLEMAN

V. : EHB Docket No. 2005-246-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and WELLINGTON :
DEVELOPMENT - WDYT, LLC, Permittee :

ORDER

AND NOW, this 5 day of May, 2006, following oral argument and a
review of Appellants’ Motion to Modify Schedule and the Permittee’s Responses, it is
ordered as follows: | |
1) Appellants’ Motion is granted in part and denied in part.
2) The due date for the submittal of air modeling expert reports is
extended until Wednesday, May 10, 2006.

3) The Motion is denied in all other respects.

4) The Department’s oral motion, consented to by the Appellants, to
extend the filing of the Department’s and Permittee’s Pre-Hearing
Memoranda by one day is granted. These documents shall be filed

on or before Tuesday, May 16, 2006.
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THOMAS W. RENWAND

Administration Law Judge
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c: DEP Bureau of Litigation:
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For the Commonwealth, DEP:
Michael J. Heilman, Esq.

John H. Herman, Esq.

Marianne Mulroy, Esq.
Southwest Regional Counsel

For Appellant:
Robert Ukeiley, Esq.
433 Chestnut Street
Berea, KY 40403

Michael D. Fiorentino, Esq.
Mid-Atlantic Environmental Law Center
Widener University School of Law

4601 Concord Pike

P.O. Box 7474

Wilmington, DE 19803-0474

For Permittee:

Glenn L. Unterberger, Esq.

Brendan K. Collins, Esq.

Sabrina M. Rudnick, Esq.

Ronald L. Varnum, Esq.

Monique M. Mooney, Esq.

BALLARD SPAHR ANDREWS & INGERSOLL LLP
1735 Market Street — 51* Floor

Philadelphia, PA 19103-7599
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SOLEBURY TOWNSHIP
V. + EHB Docket No. 2005-183-MG

COMMONWEALTH OF PENNSYLVANIA,

- DEPARTMENT OF ENVIRONMENTAL : Issued: May 10, 2006
PROTECTION and NEW HOPE CRUSHED
STONE & LIME COMPANY, Permittee

OPINION AND ORDER ON
MOTION TO DISMISS

By George J Miller, Administrative Law Judge
Synopsis

The Board denies a permittee’s motion to dismiss an appeal by a municipality on
the basis of mootness and lack of jurisdiction. Read as a whole, the municipality’s appeal
challenges the Department’s compliance with an order of the Board. Accordingly, the
issuance of a new permit pursuant to that order does not render the appeal moof and we
have jurisdiction to consider thé municipality’s claims with respect to the adequacy of the
Department’s compliance with the Board’s order.

OPINION

Before the Board is a motion to dismiss filed by New Hope Crushed Stone &

Lime Company (Permittee). The Permittee seeks to dismiss an appeal filed by Solebury

- Township because the Department has renewed the Permittee’s NPDES permit which
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renders the Township’s appeal of an administrative order requiring a hydrogeologic study
upon which the permit is based moot." The Permittee also argues that to the extent other
issues raised in the notice of appeal which are not directly related to the administrative
order are not moot, the Board has no jurisdiction to adjudicate those claims. The
Township opposes the motion. As we explain below, we will deny the Permittee’s motion
and consolidate this appeal with the Township’s appeal of the current NPDES permit.
The genesis of this appeal derives from a 72002 appeal by the Township
challenging the issuance of an NPDES permit renewal to the Permittee in coﬁnection
with its stone quarry operation. The Township argued that the continued discharge at the
rate approved in the renewal was dewatering the Primrose Creek Basin and upsetting the
hydrogeologic balance, resulting in the dewatering of residential water supplies in the
Township. In an adjudication issued on March 5, 2004, the Board found that the
Department had failed adequately to consider the effect of the continuing discharge and
remanded the permit to the Department for further consideration. Specifically the Board
required the Department to consider what limits on the permit might be necessary to
minimize disturbance on the hydrogeologic balance; to conduct an in-depth
hydrogeologic study of the Primrose Creek Basin; and to amend the permit to authorize
pumping at a rate sufficient to keep the quarry pit dry, but not to exceed four million
gallons per day on a month average, until the study was completed.2 Both the Permittee

and the Township appealed the Board’s order to the Commonwealth Court. By order

! By letter dated April 11, 2006, the Department informed the Board that it
concurs with the Permittee’s motion seeking dismissal of the present appeal.
2 Solebury Township v. DEP, 2004 EHB 95.
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dated June 1, 2004, that court quashed both appeals finding that the order of the Board
was interlocutory.

Nearly a year later, on May 19, 2005, the Department issued an administrative
order to the Permittee which required the Permittee to complete the study ordered in the
March 2004 adjudication. On June 10, 2005, the Township filed a notice of appeal,
charging generally that the Department was not acting diligently to comply with the
Board’s adjudication, that the Permittee was effectively operating without a permit and
that as a result, residential water supplies continued to experience problems allegedly
attribﬁtable to the Permittee’s pumping operation. Among other things, thevDepartment.’s
administrative order was attached to the notice of appeal. The Department then issued a
letter on October 11, 2005, which “discharged” the May administrative order because the
study required by the administrative order had been completed. The Permittee therefore
filed a motion to dismiss based solely on the mootness Qf the admiﬁistrative order, but did
not include any motion relating to the justiciability of the Township’s broader claims.
The Township’s response to the motion also raised some concern that there were also
outstanding discovery issues. Therefore, we denied the Permittee’s motion to dismiss at
that time, because the Township’s notice of appeal raised a broader spectrum of claims
relating to the Department’s conduct concerning compliance with the Board’s order, than
simply a complaint about the administrative order, and found that the “discharge” of the

order did not by itself rerider the entire appeal moot. >

3 Solebury Township v. DEP, EHB Docket No. 2005-183-MG (Opinion issued
November 21, 2005).
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Since that time the Department has reviewed the hydrogeologic study submitted
by the Permittee and has issued a renewal of the Permittee’s NPDES permit on March 16,
2006.* Accordingly, in the Permittee’s view, the Township’s appeal is moot and that
issues not related to the administrative order are beyond the Board’s jurisdiction to
consider.

- The Township opposes the motion and argues that its appeal is not moot, because
there remain outstanding issues which include the Department and the Permittee’s
compliance with the Board’s March 2004 Order; whether the Permittee was legally
pumping after the Board’s order; and whether the hydrogeologic study was complete and
accurate. Although the Township’s response does not directly address the power of the
Board to hear these claims, we may address questions related to jurisdiction sua sponte.’

We do not believe that the issuance of the NPDES permit renewal clearly renders
the claims made by the Township moot. The claims raised in the Township’s June 2005
notice of appeal relate to the Department’s compliance with the Board’s order, not simply
the terms of the reissued permit. The notice of appeal claims that the Department has not
complied with our remand order and that the study is not consistent with our order. It also
claims that the Permittee discharged water in excess of the four million gallon per day
limit specified in our order before the Department issued a new permit. Whether or not
the activity authorized by the new permit is appropriate does not answer the question

whether it was reasonable for the renewal process ordered by the Board to take two years

* The Township has filed an appeal of this permit at EHB Docket No. 2006-116-
MG.

3 E.g., Ondek v. Allegheny County Council, 860 A.2d 644 (Pa. Cmwlth. 2004);
Bentley v. DEP, 1999 EHB 447.
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to complete, and whether the Department acted appropriately by apparently excluding the
Township from that process. As we have explained before, the administrative order is just
one piece of the Township’s claim. It is not the sole basis for the objections raised in the
notice of appeal. |

We acknowledge that there is a certain amount of overlap between the issues
raised in this appeal and the appeal of the renewed NPDES permit. The renewed NPDES
permit apparently places no restriction on the amount of water that may be discharged
other than that required to keep the pit dewatered with no restriction for times of dfought.
Whether this feature of the renewed permit complies with the Board’s order presents a
common issue for adjudication of both appeals. Accordingly, in the interest of judicial
economy and to avoid repetitive discovery requests, § we will consolidate the two

appeals.

6 We note that the Township complains that its discovery requests have not all
been answered. We are not sympathetic to this argument. First, after discussing the
necessity for filing a motion to compel in the event that discovery submissions are not
satisfactory on conference calls with the parties, the Board has never received any motion
from the Township. Second, in its reply to the Township’s response to the motion to
dismiss, the Permittee has provided copious evidence in support of its position that it has
answered all outstanding discovery requests. The Township is cautioned to proceed with
discovery in accordance with the Board’s rules and to file a motion to compel when
appropriate.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SOLEBURY TOWNSHIP
V. : EHB Docket No. 2005-183-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and NEW HOPE CRUSHED
STONE & LIME COMPANY, Permittee
ORDER

AND NOW, this 10t day of May, 2006, upon consideration of the motion to
dismiss by New Hope Crushed Stone & Lime Company, IT IS HEREBY ORDERED as
follows:

1. The motion to dismiss is DENIED.

2. This appeal is hereby consolidated with EHB Docket No. 2006-116-MG. All
future filings with the Board shall reflect the following caption:

Solebury Township : :

V. : EHB Docket No. 2005-183-MG
Commonwealth of Pennsylvania,  : (consolidated with EHB Docket
Department of Environmental : 2006-116-MG)

Protection and New Hope Crushed
Stone & Lime Company, Permittee. :

3. Pre-hearing proceedings shall be governed by the deadlines set forth in Pre-
Hearing Order No. 1 dated April 20, 2006 at EHB Docket No. 2006-116-MG:

All discovery in this matter shall be completed within 180
days of the date of this pre-hearing order, October 20,
2006, unless extended for good cause upon written motion.
The service of an expert report together with a statement of
qualifications may be substituted for an answer to expert
interrogatories. Subpoenas for discovery purposes may be
issued by Counsel in accordance with the Pennsylvania
Rules of Civil Procedure.
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Within the first 45 days of the discovery period specified in
Paragraph 3 hereof the parties shall meet and discuss the
settlement of some or all of the issues raised in this appeal.

All dispositive motions shall be filed within 210 days of the
date of this prehearing order, November 20, 2006. The
motions shall comply with the Board’s rules on dispositive
motions at 25 Pa. Code §§ 1021.94 and 1021.94a.
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OPINION AND ORDER ON
MOTION FOR NONSUIT

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis

The Board grants a joint motion for nonsuit and dismisses an appeal from the
Department’s approval of an official plan revision for a single residence sewage treatment plant.
The appellant failed to present any evidence of record to show that the Department improperly
approved the official plan revision by violating a provision of law or otherwise acting
unreasonably. |

OPINION

Michael H. Clabbatz, appearing pro se, filed thi