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FOREWORD

This volume contains all of the adjudications and opinions issued
by the Environmental Hearing Board during the calendar year 2011.

The Environmental Hearing Board was originally created as a
depMmenﬁl administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
-amended the Administrative Code, the Act of April 9, 1929, P.L. 1.77.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expaﬁded the size of the Board
from three to five Members, the jurisdiction of the Board rémains

unchanged.
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SAYREVILLE SEAPORT ASSOCIATES
ACQUISITION COMPANY,LLCT/A
SAYREVILLE SEAPORT ASSOCIATES, L.P.

v. EHB Docket No. 2010-127-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION :

TIssued: January 4,2011

OPINION AND ORDER
ON MOTION _TO DISMISS

By Bernard A. Labuskes, Jr., Judge

Syhopsis

The Board denies the Department’s moﬁon to dismiss for lack of jurisdiction'}an appeal
from a Departmental letter that says that contanﬁnéted soil generated at an appellant’s sﬁe cannot
be accepted at any facility in Pennsylvania that has been approved to beneficially use wasfe

materials as regulated fill. The letter appears to be a final, appealable aéti_o;i.

OPINION
- Sayreville Séapbrt Associates Acquisition Company, LLC T/A Sayreville Seaport
* Associates, L.P. (“Sayreville”) filed this appeal frdm a letter it recéived from the Department of
Environmental Protection (the “Department”), which reads as follows:
This letter is in response to your June 30, 2010, e-mail to Todd
Wallace in follow up to our June 16, 2010, meeting. The e-mail

concerned the status of the Form U proposal to send contaminated
soil from the Sayreville, NJ site to the Cumberland County

1



Landfill and the potential of éending the contaminated soil to the
Hazleton Creek Property (HCP) site for use as regulated fill.

The Department’s Southcentral Regional Office considered the
Form U proposal submitted by the Cumberland County Landfiil
and disapproved the proposal. I have attached a copy of the
disapproval notice' that was sent to the Cumberland County
- Landfill for your information.
Regarding your other request, the Department believes that this
contaminated soil cannot be accepted by HCP or any other facility
approved to beneficially use waste materials as regulated fill under
the Department’s residual waste general permit WMGR096 or as
clean fill pursuant to the Department’s Management of Fill Policy.
Environmental due diligence performed on this waste identified
concerns related to naturally occurring radioactive material
(NORM) and technologically enhanced naturally. occurring
radioactive material (TENORM). The beneficial use of waste with
radioactive concerns. as regulated fill or clean fill may adversely
effect human health or the environment, and therefore the
Department’s Fill Management policy does not apply.

If you have any further questions or comments concerning this
subject, please contact me.

The letter is signed by Stephen Socash, Chief, Division of Muhicipal and Residual Waste.

The Department has moved to dismiss this appeai. It argues that Socash’s letter is not a
 final action that is subject to review by this Board. It says that Sayreville has gone abput seeking -
approval to use its contaminated soil in the wrong way.. It says that Saylreville is réquired to
apply for and obtain its own determination of applicabiiity (DOA) to operate under the genera1
permit authorizing the beneficial usé of contaminated fill, even though Sayreville wants to use
the fill on the HCP site, which is already covered by 2 DOA. In the Department’s view, until
Sayreville files such an application and thé Department acts upon it, the Departmént’s letter
should be considered nothing more than a meditative rumination contemplating the Department’s
inchoate beliefs on the subject. | Sayreville, of course, argues the opposite.

In order to determine whether a Departmental letter is appealable, we consider such



factors as the specific Wbrding of the communication, its purpose and iﬁtent, its practical impact,
its apparent finality, its regulatory context, and the relief the Board can provide.. Borough of
Kutztown v. DEP, 2001 EHB 1115, 1121-24. Here, as in our recent decision in Perano v. DEP,
EHB Docket No. 2009-119-L (Opinion issued May 26, 2010), the factor thgt attracts our
immediate attenﬁ-on is the regulatory éontext of the matter. As we said in Perano, “[i}f a
regulatory process exists for fequesting a Department vaction, we certainly éxpect that that
process will normally be ﬁﬁlized.” Id., slip op. at »7.

The problem with the Department’s argument in this case, just as in Perano, .is that it is
not'clear. as a matter of law that Sayreville is attempting. to bypass an applicable regulatory .
process. Sayreville contends that only a person whb intends to “operate” a facility that accepts
residual waste under the Department’s general permit must submit an application for a.DOA.
The operator of the site--here, HCP--has already obtained that DOA. From ﬂiat point f'orward,
HCP is only required to supply certain “infbrmation” (presumably similar to a Forum U) in order
to accept new waste streams at the site, ac@ording to Sayreville. In other words, no application is
required to accept new sb'urces of waste at a facility that is already regisfered to operate under the
general pérmit.

If it is true that Sayreville has bypassed proper procedures, the Department db.es not
explain why its letter does not mention that fact. Instead, the letter on ité face clearly indicates
that the Department considered Sayreville’s request on its merits. If proper regulatory
procedures exist, the Department itself appeafs to have ignored them. A hearing with post-
hearing briefing will undoﬁbtedly help us clear up the confusion regarding whether there are any
procedures that must be followed in this situation. - For now, there is nothing about the regulatory

context of this matter that compels the conclusion as a matter of law that the Department’s létter



is anything other than a final, appealabie action.

With respect to the wording of the letter, the Department places great stock on the fact
that it only expressed a “belief” that Sayreville’s contaminated soil cannot be approved for
beneficial use. We believe that the Departmént’s characterization of its determination as a belief
is not particularly significant. We believe that expressing a position in terms of a belief does not
necessarily connote.a tentative or provisional position. A person who says he believes in God
and country in no way intimatés by that choice of words that his feelings are terﬁporary or
.conditional. There is nothing in the Department’s lgttef that anticipates further consideration is .
available. Any reasonable pérson reading the Department’s letter would understand that further
efforts to obtain an approval would almost certainly not be worthwhile. The letter without a
doubt tells Sayreville: “Don’t bother.” It applies to aﬁy facility in Pennsylvania, which is to say
site-specific considerations are irrelevant. It says that the soil “cannot be accepted” and it
explains that the prohibition is because of the matérial’s radioactive content, which leaves no
room for negotiation or reconsideration. It concludes that the Department’s fill poli;:y “does not

apply,” which very much sounds like a final legal determination.

As to the other_ Kutztown factors, the practical impact of tﬁe letter is that Sayreville
cannot beneficially use its waste as fill. The purpose of the letter is not»»'to request additional
information or direct Sayreville’s attention to proper procedures that must be followed; it is to
make a final.determination regarding the suitability of the material for use as fill anywhere in
- Pennsylvania because of the nature of the material. Finally, the Board may be in a position to
offer meaningful relief. For example, if the Departmént itself has employe& improper
procedures, we could remand with instructions to follow such procedures. The fact that we may

not be in a position to award relief specific to the HCP site because HCP has not applied to



accept the material does not mean that we are in no position to award any meaningful relief.

Accordingiy, we issue the Order that follows.



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SAYREVILLE SEAPORT ASSOCIATES
ACQUISITION COMPANY, LLC T/A :
SAYREVILLE SEAPORT ASSOCIATES, L.P. :

v. - . EHB Docket No. 2010-127-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
- PROTECTION

ORDER
AND NOW, this 4th day of January, 2011, it is hereby' ordered as follows:

1. The Department’s motion to dismiss is denied.

2. The Order of November 24, 2010 staying discovery pending resolution of the
Department’s rﬁotion to dismiss is rescinde&. | |

3. The Appellant’s motion to compel, which was previously denied without
prejudice pendingb resolution of tﬁe Department’s mbtion to dismiss, is granted. The
Department shall respond to the Appeliant’s document requést on or before January 28, 2011

and make Stephen Socash and David Allard available for depositions at a mutually agreeable

time and place.

ENVIRONMENTAL HEARING BOARD

BERNARD A CABUSKEE R,
Judge_

DATED: January 4, 2011

c¢:  DEP Bureau of Litigation:
Attention: Connie Luckadoo, Library
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PAUL LYNCH INVESTMENTS, INC.

EHB Docket No. 2010-151-M

v. :
COMMONWEALTH OF PENNSYLVANIA, : Issued: January 7, 2011
- DEPARTMENT OF ENVIRONNIENTAL : i
PROTECTION -
OPINION AND ORDER ON .

INABILITY TO PREPAY CIVIL PENALTY

By Richard P. Mather, Sr., Judge
Synopsis

The appellant has failed to pfoduce sufficient evidence to demonstrate that it is
financially unablg: to prepay a $5,000 civil penalty or post an appeal bond. To the contrary, the
evidence produced by the appellant establishes that the appellant is an ongoing business entity
with a nét value of more than $7,000,000. Appéllant’s claim that it is unable to post an appeal
bond or pre-pay the $5,000 civil penalty strains credulity fdr the reasons set forth in this opinion,

The appeal will be dismissed unless the Appellant prepays or posts a bond by February 7, 2011.

OPINION
Paul Lynch Investments, Inc. (“Paul Lynch Investments” or “Appellant™) ﬁied an appeal
from the Department of Environmental Protection’s (fhe “Department’s’) assessment of a $5,000
civil penalty agaihst it for alleged violations of the Air Pollution Control Act, 35 P.S. § 4001 et

seq. Paul Lynch Investments is a corporation. Paul Lynch (“Mr. Lynch”), the president and



secretary of Paul Lynch Investments, signed a verification attached to the notice of appeal stating
that Paul Lynch Investments does not have the ability to prepay the $5,000 civil penalty
assessment, as required under the Act, which provides, in part:

When the department proposes to assess a civil penalty, it shall inform the person
of the proposed amount of the penalty. The person charged with the penalty shall
then have thirty (30) days to pay the proposed penalty in full, or, if the person
wishes to contest the amount of the penalty or the fact of the violation to the
extent not already established, the person shall forward the proposed amount of
the penalty to the hearing board within the thirty (30) day period for placement in
an escrow account with the State Treasurer or any Commonwealth bank or post
an appeal bond to the hearing board within thirty (30) days in the amount of the
proposed penalty, provided that such bond is executed by a surety licensed to do
business in the Commonwealth and is satisfactory to the department.

Failure to forward the money or the appeal bond at the time of the appeal shall
result in a waiver of all legal rights to contest the violation or the amount of the
civil penalty unless the appellant alleges financial inability to prepay the penalty
or to post the appeal bond. The hearing board shall conduct a hearing to consider
the appellant's alleged inability to pay within thirty (30) days of the date of the
appeal. The hearing board may waive the requirement to prepay the civil penalty -
or to post an appeal bond if the appellant demonstrates and the hearing board
finds that the appellant is financially unable to pay. The hearing board shall issue
an order within thirty (30) days of the date of the hearing to consider the

appellant's alleged inability to pay.
35 P.S. § 4009.1(b). Under this provision, an appellant must prepay the civil penalty unless the
Board, after a hearing, finds that the appellant is financially unable to pay.

‘When an appellant asserts that it is unable to prepay a penalty or post an appeal bond, the
Board is to hold an evidentiary hearing on that question. Carl/ L. Kresge & Sons, Inc. v. DEP,
2001 EHB 511, 515 (citingvPilawa v. DEP, 689 A.2d 141 (Pa. Cmwlth. 1997); Twelve Vein Coal
v. DER, 561 A.2d 1317 (Pa. Cmwlth. 1989)). We held an evidentiary hearing regarding the
Appellant’s claim of inability to prepay the civil penalty on December 15, 2010.

It is well established that the Appellant bears the burden of proving that it is unable to

prepay or post an appeal bond in the amount of the civil penalty. 35 P.S. § 4009.1(b); See



Kresge, 2001 EHB at 515; Hrivnak Motor Company v. DEP, 1999 EHB 437, 441; Hestén S.
Swartley Transportation Co., Inc. v. DEP, 1999 EHB 88, 89; Goetz v. DEP, 1998 EHB 955, 964-
65. This burden is a considerable one. It is not enough to simply file a signed verification
regarding inability to prepay and then testify to that effect. Rather, to satisfy its burden, the
Appellant must:

[pJroduce hard evidence that gives the Department a reasonable opportunity to
challenge the claim and this Board a reasonable opportunity to independently
assess the claim. That evidence must, among other things, inciude proof of the
appellant’s assets and liabilities. In the absence of hard evidence, the Legislature’s
objective in requiring prepayment could too easily be thwarted without sufficient
proof or substantial justification.

Hrivnak, 1999 EHB at 441 (citing Swartley, 1999 EHB at 89.)
- In previous decisions, the Board listed the types of evidence it looks for in determining
whether the appellant established its claim of inability to prepay. Such evidence includes:

Recent financial statements;
Income tax returns;
Information regarding accounts and notes receivable;
Information regarding marketable securities owned by appellant;
Information regarding interests appellant owns in closely held corporations or
partnerships;
Information regarding intangible property owned by appellants;
Information regarding vehicles owned by appellant;
Information regarding real estate owned by appellant;
Information regarding oil, gas, or mineral rights owned by appellant;
. Information regarding recent loan applications filed by appellant;
. Information regarding insurance policies naming appellant as the insured or
beneficiary; and '
12. Information regarding property appellant recently sold for value or transferred as a
gift.
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- Kresge, 2001 EHB at 516 (citing Goetz, 1998 EHB at 67-68 n. 9; Swartley, 1999 EHB at 89).
The Board will only excuse an appellant from the prepayment/bonding obligation if
making the prepayment would result in undue financial hardship. Hrivnak, 1999 EHB at 442.

An undue financial hardship occurs if making the prepayment or submitting a bond would
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interfere with the appellant’s ordinary an(i necessary expenses, considering the appellant’s
current and reasonably anticipated future needs. Id

At the hearing, Paul Lynch testified on behalf of Paul Lynch Investments, Inc. The
Department presented the expert testimony Qf its financial investigator, James C. Bixby, CPA.
Mr. Bixby testified that, in his opinion and based mainly on his review of the 2009 Income Tax
Return for Paul Lynch Investments, Paul Lynch Investments has the ability to post the $5,000
bond. After a review of the evidence and testimony in this matter, we conclude that Baul Lynch
Investments failed to méet its burden of demonstrating its financial inability to prepay or post an
appeal bond.

At the hearing, Paul Lynch testified that he is unable to prepay the penalty or post an
appeal bond because Paul Lynch Investments has no cash flow, no line of credit, and can not
obtain a commercial loan in light of recent changes to banking regulations that do not permit
such loans. (Nofes'of Transcript (“T.”) 11, 12, 13, 14, 22, 31, 32, 64). In support of his
arguments, Mr. Lynch provided, and the parties jointly stipulated to, the following exhibits:

A. 2008 U.S. Income Tax Return and Schedules, Form 11208, for Paul Lynch Investments,
Inc. : .

B. 2009 U.S. Income Tax Return and Schedules, Form 11208, for Paul Lynch Investments,
Inc. - :

C. Deed dated January 1, 2002 between Paul P. Lynch and Marcia L. Lynch and Paul Lynch
Investments, Inc.

D. Deed dated January 8, 2004 between the Lawrence County Tax Claim Bureau and Paul
Lynch Investments, Inc. "

E. Deed dated August 17, 2004 between Gary McQuiston and Dana McQuiston, et al. and
Paul Lynch Investments, Inc. '

" F. Deed dated January 1, 2005 between L & P Investmeﬁts, Inc. and Paul Lynch
Investments, Inc.
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. Deed dated June 15, 2005 between Universal-Rundle Corporation and Paul Lynch
Investments, Inc. ,

. Deed dated January 5, 2006 between Mathew Leivo & Sons, Inc. ef al. and Paul Lynch
Investments, Inc.

Deed dated May 30, 2008 between Jacqueline Schwartz, Charles L. Simon and Linda
Simon and Paul Lynch Investments, Inc.

. Deed dated May 18, 2009 between Hoss’s restaurant Operations, Inc. and Paul Lynch
Investments, Inc.

. Deed dated August 12, 2009 between David Lynch and Carol Lynch and Paul Lynch
Investments, Inc.

. Articles of Agreement for Deed dated June 9, 2010 between Estate of Walter J. Novak
and Paul Lynch Investments, Inc.

. Deed dated June 15, 2010 between First National Bank of Pennsylvania and Paul Lynch
Investments, Inc.

. Deed dated August 17, 2010 between the Tax Claim Bureau of Lawrence County,
Pennsylvania and Paul Lynch Investments, Inc.

. Notice of Return and Claim addressed to Paul Lynch Investments, Inc. regarding
Permanent ID 8 85600 2009.

. Notice of Return and Claim addressed to Paul Lynch Investments, Inc. regarding
Permanent ID 7 77800 2009.

. Notice of Return and Claim addressed to Paul Lynch Investments, Inc. regarding
Permanent ID 25 338800 2009. '

. Notice of Return and Claim addressed to Paul Lynch Investments, Inc. regarding
Permanent ID 25 338900 2009. :

. Notice of Return and Claim addressed to Paul Lynch Investments, Inc. regarding
Permanent ID 1 43300 2009.

. Notice of Return and Claim addressed to Paul Lynch Investments, Inc. regarding
Permanent ID 1 51400 2009.

. Mortgage dated September 10, 2008 between Paul Lynch Investments, Inc. and NexTier
Bank, N.A. for $350,000.

. Mortgage dated August 10, 2009 between Paul Lynch' Investments, Inc. and NexTier
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Bank, N.A. for $350,000.

W. Memorandum of Lease dated June 30, 2010 between Paul Lynch Investments, Inc. and
East Resources Management LLC. ' '

X. Subordination of Lien dated May 19, 2009 between Shareholders, Paul Lynch
Investments Inc. and Paul P. Lynch and NexTier Bank, N.A.

Y. Assignment of Rents dated August 10. 2009 between Paul Lynch Investments, Inc. and
NexTier Bank, N.A.

The Appellant’s arguments fall well short of satisfying its burden of providing the Board
with sufficient hard evidence to allow the Board to independently verify that Paul Lynch
Investments is unable to prepay the civil penalty or post an appeal bond. In fact, the evidence on
the record before us suggests exactly the opposite: that the Appellant is able to satisfy its
prepayment/bonding obligation without causing it undue hardship. First, the Appellant is an
ongoing business entity that has a net value of more than $7,000,000 based on Mr. Lynch’s own
estimate of the value of the Appellant’s assets. (Appellee Ex. A; T. 48.) The Appellant’s tax
~ returns indicate that annual income from Appellant’s operations was $367,775 in 2008 and
$405,177 in 2009. (Stipulated Exs. A and B.) Appellant’s claim that it is unable to prepay a
$5,000 civil penalty or post- an appeal bond strains creduiity based upon Mr. Lynch’s own
estimate of the enormous value of the assets owned by the company. (Appellee Ex. A.)

Furthermore, Mr. Lynch himself suggested another avenue he could pursue to generate
the $5,000 necessary to satisfy the prepayment/bonding obligation: he could sell one of the
many real estate properties owned by Paul Lynch Investments. (T. 14, 22.) Mr. Lynch testified
* that the company owns “a lot of property,” mostly commercial and industrial real estate. (T.9.)
Although Paul Lynch Investments has not sold any property in two or three years because of the
sagging real estate market, and selling property could take time in this market, Mr. Lynch

nevertheless concedes that “the only way I’d know to pay [the civil penalty] is we could go out
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and we could sell the property.” (T. 22.) We should be clear about the Appellant’s burden. Itis
not enough to show that it would be inconvenient or otherwise difficult satisfy
prepayment/bonding requirements. Rather, the Appellant must show that it does not have any
means available to it that would not cause undue hardship. Here, we simply can not conclude
that the Appellant met its burden where there is testimony that it could sell property to prepéy the
penalty and, all the while, no claim or evidence showing that the sale of property would cause
the Appellant any undue hardship.'

Nor are we moved by Mr. Lynch’s argument that he is unable to obtain a commercial
loan because of recent changes in banking regulations. We were not provided with any citation
or other reference to the specific regulations to which Mr. Lynch is referring. We are not
convinced that, in the absence of any hard corroborative evidence, a company with a}most $5
million in total assets (Stipulated Ex. B) is unable to attain a $5,000 loan based on a somewhat
vague and unsupported reference to new banking regulations.” Moreover, we have no way of
verifying Mr. Lynch’s testimony that his attempts to attain a loan failed because he did not
provide us with any corroborating documentation such as loan applications or loan application
denials. (T. 23, 67.) Mr. Lynch conceded that his efforts to attain a loan were limited to two
banks located in New Castle, Pennsylvania, and that he did not even consider other banks when
applying for a loan. (T. 33.) In light of all this, the Appellant failed to convince the Board that

all reasonable options to obtain a loan to satisfy its prepayment/bonding obligation have been

exhausted.

! Mr. Lynch also alluded to equipment in a restaurant owned by Paul Lynch Investments that he wishes to
sell. (T.36-37.) Thus, we identified another potential cash source that could help satisfy the prepayment

obligations and would not result in undue financial hardship.
2 Mr. Bixby also testified that the Appellant has equity in its properties in the amount of $7.8 million.
The term equity, in this sense, refers to the fair market value of the properties owned by the Appellant

minus mortgages outstanding. (T.57.)
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Lastly, Mr. Lynch testified that he loaned several million dollars to Paul Lynch
Investments in order to satisfy past financial obligations. (T. 13, 34-35.) Mr. Lynch stipulated
that he, in his individual capacity, has the financial ability to prepay the $5,000 penalty, and he |
testified that he estimates his personal wealth to be $10 million to $20 million and that he is
“very liquid.” (T. 26.) Nevertheless, Mr. Lynch refuses to loan Paul Lynch Investments money
to satisfy its obligation to prépay the $5,000 penalty because, in his view, the Department is
“picking on him” and “the whole thing is a sham.” (T. 35.) As a result of his personal feelings
toward the Department, Mr. Lynch admitted that he is “not willing to cooperate in any which
way.” (T. 35.) (emphasis added). Based on the record before us, it is apparent that Mr. Lynch
has the ability to loan Paul Lynch Investments $5,000 and that, given his financial standing, such
a loan will not result in undue financial hardship to him or the company. His unwillingness to
continue his routine business practice of paying the Appellant’s debts, as done in the past, does
not relieve the Appellaﬁt of its legal obligation to prepay the civil penalty under the Air Pollution
Control Act.

In short, a showing of the Appellant’s unwillingness to prepay.a civil penalty falls well
short of the requisite demonstration of hard evidence of an inability to do so. Under the Air
Pollution Control Act, Paul Lynch Investments has a legal obligation to prepay 'the $5,000 civil
penalty. It appears based on the record before us that the Appellani has several avenues
available to it to satisfy this obligation. The Appellant must comply with the law and prepay the
civil penalty in order to be‘ entitled to pursue its appeal.

Accordingly, we issue the following Order.

15



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
PAUL LYNCH INVESTMENTS, INC.

V. : EHB Docket No. 2010-151-M
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
. ORDER
AND NOW, this 7™ day of January, 2011, it is ordered that the Appellant shall prepay the

civil penalty or post an appeal bond in accordance with Section 9.1 of the Air Pollution Control

Act, 35 P.S. § 4009.1, by February 7, 2011, or the appeal will be dismissed.

ENVIRONMENTAL HEARING BOARD

L8 MAFD S

RICHARD P. MATHER, SR.
Judge

DATED: January 7, 2011

c: DEP Bureau of Litigation:
Attention: Connie Luckadoo

For the Commonwealth of PA, DEP:
Stephanie K. Gallogly, Esquire

Wendy Carson-Bright, Esquire

Office of Chief Counsel — Northwest Region

For Appellant:

Gary F. Lynch, Esquire
36 N. Jefferson Street
New Castle, PA 16105
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: ) ENVIRONMENTAL HEARING '_BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING MARYANNE WESDOCK

TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ACTING SECRETARY TO THE BOAF
hitp://ehb.courtapps.com "  HARRISBURG, PA 17105-8457 ’ : )

FRANK T. PERANO

EHB Docket No. 2009-067-L
(Consolidated with 2010-033-L
and 2010-104-L) ,

\L

COMMONWEALTH OF PENNSYLVANIA,
" DEPARTMENT OF ENVIRONMENTAL
PROTECTION and TILDEN TOWNSHIP,
- Permittee

Issued: January 11,2011 |

OPINION AND ORDER .
ON MOTION FOR SANCTIONS

By Bernard A. Labuskes, Jr.; Judge
Synopsis

In response to a métion for sanctions for spoliation of evidence pertaining to emails that
were deleted by an appellant, the Board finds that the appellant was under a duty to préserve
evidencé and the appellant breache;d that duty by deleting potentially relevant emails after
litigation was reasonably anticipated.. The appellant’s spoliatién of evidence if not r_emédied‘ will
result in prejudice to the Department. As a result, fhe appellant is instructed to take all measures
reasonably necessary to retrieve bthe emails. The Board will evaluate the appellant’s efforts at the

- hearing on the merits and, if those .efforts are not fruitful, tl;e Board when issuing its final
Adjudication may draw an adverse inference against the appellant. |
"OPINION

This consolidated matter involves appeals by Frank T. Perano (“Perano”) of the

Department of Environmental Protection’s (the “Department’s”) April 15, 2009 order directing

Tilden Township to revise its official Act 537 Plan to address a future sewage disposal need at
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Perano’s Pleasant Hills Mobile Home Park and a March 9, 2010 Consent Order and Agreement
between the Department and Tilden Township that resolved the Township’s appeal from the
Department’s April 15, 2009 order. Also consolidated in this matter is Perano’s appeal of the
Department’s denial of his NPDES permit renewal application for the Pleasant Hills sewage
treatment plant. In a nutshell, the Department believes that Perano has ‘shown that he is unable
or unwilling to consistently operate the plant in accordance vﬁth its permit, so it is requiring
Perano to shut the plant down and connect the mobile homes to public sewers.

The Department has filed a motion for sanctions. The Department contends that Perano
engaged in systematic spoliation of evidence by deleting discoverable emails. The Department
asserts that Perano’s failure to take adequate steps to preserve discoverable documents merits
sanctions and it requests that the Board, at a minimum, impose costs and find that incidents
referenced in six entries in a logbook inaintained by one of the plant’s operators that described
problems at the plant be deemed unauthorized releases of sewage in violation of the Clean
Streams Law. The Department also requests that we find as a sanction that Perano is unwilling
and/or unable to comply with the terms of his NPDES permit.

In his response, Perano concedes that his employees deleted emails but he argues that
they did so in order td make additional computer disk space available and not to hide anything.
He says that once he became aware in the Fall of 2009 that emails related to litigation matters
were being deleted, his employees were verbally instructed to stop deleting messages. He
ultimately distributed a document retention policy to his employees in February 2010, and he
retained the services of a data recovery firm to recover deleted emails from James Perano’s
computer. The firm recovered at least 15,000 emails, some of which have been turned over to

the Department, and Perano is in the midst of reviewing those emails to identify any additional
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emails that are relevant to this appeal.

We held a hearing on July 21, 2010 to address the Department’s motion, at which both
parties presented evidence. We thereafter granted the parties’ joint request for a stay of
proceedings pending settlement discussions. Those discussions were unsuccessful and we lifted
the stay. We are now in a position to address the Department’s motion.

Perano’s initial contention is that the Department’s motion is premature because
discovery is still underway in this appeal and he is continuing to review emails that have been
recovered to date. We agree that it is too early to decide what, if any, sanction should ultimately
be imposed in this case if Perano does not eventually turn over all relevant emails. It is not yet
clear that all pertinent erased emails are permanently gone, and in fact, we know that some have
been recovered. It is not too early, however, to evaluate Perano’s efforts to comply with his
discovery obligations to date, give Perano an opp01;tunity to correct his shortcomings, and advise
him of the likely consequences of his failure to correct those shortcomings. The Department’s
motion is not premature in the sense that it is better for Perano to correct errors now than wait
until the hearing and suffer avoidable consequences later.

Under long-established Pennsylvania law, a party cannot benefit from its own
withholding or destruction of evidence. Koken v. Colonial Assurance Co., 885 A.2d 1078, 1100
n.7 (Pa. Cmwlth. 2005), aff"'d, 893 A.2d 98 (Pa. 2006); Duquesne Light Co. v. Woodland Hills
School Dist., 700 A.2d 1038, 1050 (Pa. Cmwlth. 1997). Although the rule against spoliation in
the context of a discovery motion might be thought of as simply one aspect of the general
obligation to turn over discoverable material in litigation, the rule actually predates discovery in
its modern form by a substantial margin. See McHugh v. McHugh, 20 A. 410 (Pa. 1898).

Spoliation is “the destruction or significant alteration of evidence, or the failure to preserve
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property for another’s use as evidence in pending or reasonably foreseeable litigation.” Phillips
v. Potter, 2009 U.S. Dist. LEXIS 40550 (W.D. Pa, May 14, 2009) (quoting Mosaid
Technologies, Inc. v. Samsung Electronics Co., 348 F. Supp. 2d 332, 335 (D. N.J. 2004));
Centimark Corp. v. Pegnato & Pegnato Roof Management, Inc., 2008 U.S. Dist. LEXIS 37057
(W.D. Pa., May 6, 2008) (same).! Sanctions may be imposed against a party who is guilty of
spoliation. Sanctions are within the Board’s discretion and may range from an order to submit to
further discovery, to cost-shifting, fines, adverse inferences, preclusion, and even summary
judgment in severe cases. Eichman v. McKeon, 824 A.2d 305, 313 (Pa. Super. 2003). See also
Pension Committee v. Banc of American Securities, 685 F. Supp. 2d 456 (S.D.N.Y. 2010);
Zubulake v. USB Warburg, 229 F.R.D. 422 (S.D.N.Y. 2004); Zubulake v. USB Warburg, 220
F.R.D. 212 (S.D.N.Y. 2003).

Although spoliatién principles ‘ﬁrst evolved in cases involving tangible things, there is no
question that the rule against spoliation applies to written records and electronically stored
information (ESI) such as emails. Koken, 885 A.2d at 1100 n.7. See Diocese of Harrisburg v.
Summix Development Company, 2010 U.S. Dist. LEXIS 49069 (M.D. Pa., May 18, 2010)
(breach of contract claim involving alleged destruction of emails); Phillips, supra (Title VII
retaliation claim for alleged spoliation of electronically stored information); Kvitka et al. v. The
Puffin Co., LLC, 2009 U.S. Dist. LEXIS 11214 (M.D. Pa., Feb. 13, 2009) (awarding sanctions in
a fraud-based claim); Centimark Corp., supra (awarding spoliation inference jury instruction as a
sanction where the underlying claims involved, inter alia, breach of contract and uﬁjust
enrichment); Healthcare Advocates, Inc. v. Harding et al., 497 F. Supp. 2d 627 (E.D. Pa. 2007)

(copyright infringement claim). The rule against spoliation applies in Board proceedings. In

' We are, of course, not bound by federal case law, but we may refer to it for its persuasive value
particularly where, as here, the Pennsylvania Supreme Court has adopted a federal court’s holding as the

applicable standard.
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DEP v. Neville Chemical Co., 2005 EHB 212, although we did not impose sanctions, we
discussed the rule against spoliation in the context of a motion in limine related to a Department
employee’s notes in a civil penalty action under the Clean Streams Law.

At the risk of stating the obvious, a party cannot be sanctioned for destroying evidence
that it had no duty to preserve. The obligation to preserve evidence arises when a party knows or
should have known that litigation is pending or likely and the party knows or should have known
that the evidence could be relevant in that litigation. See Creazzo v. Medtronic, 903 A.2d 24, 29
(Pa. Super. 2006). See also Phillips, supra; Centimark Corp., supra; Kvitka, supra; Zubulake,
supra; Pension Committee, supra. The actual filing of a claim is not necessary. Winters v.
Textron, Inc., 187 F.R.D. 518, 520 (M.D. Pa. 1999) (finding that knowledge of even a potential
claim is sufficient to impose a duty to preserve evidence).

Perano’s duty to preserve evidence attached no later than February 1, 2008, even though
actual litigation did not commence until May 15, 2009. James Perano, Perano’s Genera.l‘
Manager in charge of the day-to-day operations of Perano’s mobile home parks, testified that, as
a result of meetings with the Départment, he anticipated no later than February 1, 2008 that
litigation over the Pleasant Hills plant would ensue. (Notes of Transcript page (“T.”) 34-35.)
Thus, as of February 1, 2008, Perano had a duty to preservé emails related to operation of the
plant.

Spoliation occurs if potentially relevant evidence generated after the operative date is lost
or destroyed. Here there is no dispute that Perano erased pertinent emails that the company
knew or should have known would be relevant. (T. 13, 23-24.) In fact, it is conceded. (Sec
Perano Response Y 4, 21, 24, 29, 31, 33.) Remarkably, Wanda Bartholomew, a Perano

employee at Pleasant Hills partially responsible for operation of the plant, testified that she
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continued to erase emails as late as January 2010. (T. 11-13.) Perano did not verbally instruct
employees to retain emails until at least October 2009 (T. 25, 36, 40), which instruction was
~ ignored, apparently without consequence, and he did not distribute a written email retention
policy untiI February 2010 (T. 26, 35-37, 40). No one asked Bartholomew to look for or save
emails as late as January 2010. (T. 11-13.) There was no effort to save emails on flash drives or
discs. (T. 24.) Peraﬁo’s written policy bnly applies to company-owned compﬁters although
employees use their own computers to conduct company business. (T.47.) The retenﬁon policy
that Perano belatedly distributed is not particularly clear and has been interpreted by at leaét one
emplqyee as an instruction to delete pertinent emails. (T. 22.) Perano has retained the services
ofa data recovery firm, Kroll Ontrack, to retrieve deleted emails from James Perano’s computer,
and some of those emails have reportedly been recovered from that computer, but no such effort
has been employed for the computers of other key employees such as Bartholomew and Leanne
Heller, Perano’s operations manager. (T. 48.)

Parties who suffer from the effects of spoliation are often left to wonder what the
destroyed evidence ﬁight have revealed. Here, however, we know that at least some of the
" emails were relevant to the operation of the plant, which is at the heart of this matter. We know
this because some emails have already been turned over. In addition, Heller confirmed that there
were deleted emails regarding the operation of the plant. (T. 22.) Furthermore, the Department
has been able to point to log entries on March 2, June 12, and August 11 and 12, November 26,
and December 2, 2007 which indicate that Bartholomew emailed Leanne Heller, the operations
manager at Pleasant Hills, regarding operational problems at the plant. For example, the logbook
entry on June 12, 2007 read “EQT [equalization tank] 99 1/2% percent full already splasﬁing out,

will email Leanne.” The entry on August 11, 2007 said the EQT was “still like 95% full...wrote
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Leanne note.” The entry on November 26, 2007 detailed problems at the plant and said “emailed
Leanne about all of this.” The entry on December 2, 2007 said “EFT [effluent tank] brown in
color litely w/debris? Emailed Leanne.” The entry on March 2, 2007 said “called Steve office.
Left message and major problems, called Leanne.” The entry on August 12, 2007 said “called
everyone yesterday & today. No one called back. Doing what I can...What a mes;s.”2 We do
not imagine that the Bartholomew emaﬂs referenced in her log book are the only relevant emails
that were generated. Thus, there is no questioﬁ in this matter that Perano knew or should have
known that emails were relevant or potentially relevant in the litigation.

Now that we have determined that spoliation occurred, wé must decide what to do about
it. Pennsylvania follows the analysis established by the Court of Appeals for the Third Circuit in
Schmid v. leaukee Elec. Tool Corp., 13 F;3'd 76 (3d Cir. 1994). In Schmid, the plaintiff was
injured while using an allegedly defective circular saw. The district court granted judgmenf asa .
matter of law in favor of the defendant on the ground that the plaintiff’s expert disassembled the
saw and failed to preserve the allegedly defective parts. On appeal, the primary issue raised was
whether the district court erred by striking the testimony of the plaintiff's expert witness in its
entirety as a sanction. In concluding that the sanction was too harsh under the circumstances, the |
Third Circuit found the following factors tb be relevant:

(1) the degree of fault of the party who altered or destroyed the evidence,

(2) the degree of prejudice suffered by the opposing party, and

(3) whether there is a lesser sanction that will avoid substantial unfairness to the

opposing party and, where the offending party is seriously at fault, will serve
to deter such conduct in the future.

Id at79.

In Schroeder v. Commonwedlth, 710 A.2d 23 (Pa. 1998), the Pennsylvania Supreme

2 Heller later told Bartholomew to tone down her remarks. (T. 15.)
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.Court adopted verbatim the three-part test established in Schmid, reasoning that “fashioning a
sanction for the spoliation of evidence based upon fault, prejudice, and other available sanctions
will discourage intentional destruction.” Id. at 27. Schroeder involved a claim against a truck
manufacturer. The tﬁal court granted summary judgment for the defendant on the ground that
the plaintiff failed to preserve the allegedly defective product, a truck manufactured by the
defendant. The Commonwealth Court affirmed. The Pennsylvania Supreme Court, however,
‘reversed and remanded, finding factual disputes regarding the plaintiff’s efforts to preserve the
truck. After adopting and applying the Schmid factors, the Court found that the record did not
reflect a sufficient degree of fault or préjudice to justify granting summary judgment. The court
found that a lesser sanction, such as an instruction to the jury that an adverse inference may be
drawn from the plaintiff's failure to preserve the evidence, would be more appropriate. The
" Schroeder/Schmid factors remain the law of the Commonwealth. Koken, 885 A.2d at 1100;
Manson v. SEPTA, 767 A.2d 1, 5 (Pa. Cmwlth. 2001); Eichman, 824 A.2d at 314. |
With respect to Perano’s degree of fault, we find that Perano’s conduct was at least
negligent. Some courts hold that any destruction of evidence after the duty to preserve attaches
is, by definition, negligent. Zubulake, 220 F.R.D. at 220. Although we do not need to go that
far, it is abundantly clear from our review of the record that Perano failed to exercise due care.
James Perano is an experienced and sophisticated businessman who should have known better
than to destroy relevant information. In fact, he did. He prepared a document retention policy
" incorporating a litigation hold in 2007, but he “forgot about it” and never distributed it until
2010, two years after litigation was anticipated. (T. 35-37). As to lower-level employees,
Perano’s company had a duty to take reasonable steps to install, enforce, and reinforce an

unambiguous retention policy that included a litigation hold in a timely and effective manner.
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This was not done.

Although the présence or absence of bad faith is relevant in selecting the appropriate
sanction for spoliation, it is not a prerequisite. Eichman, 824 A.2d at 314. Although Perano was
undoubtedly negligent, we discern no deliberate attempt to hide anything in order to gain a
litigation advantage, which serves to temper our sanction in this case.

The Department has been prejudiced by Perano’s failﬁre to turn over the requested
emails. The Department has a right to ebtain documents that “are relevant to the subject matter
involved in the pending action.” Pa.R.C.P. 4003.1. The erased emails are certainly relevant:
Although there may be other evidence of plant malfunctions, such as the plant’s discharge
monitoring reports, the emails may relate to different iﬁcidents. Furthermore, admissions against
interest by a party have obvious probative value, not only regarding the malfunctions, but as to
the cause of those malfunctions, Perano’s knowledge of the malfunctions, and what measures he
took to correct the situation.

Perano has failed to fully cure the prejudice. To begin with, there is some discrepancy
about how many emails have been recovered so far. Perano suggested in his response to the
motion that 15,000 deleted emails have been recovered, but at the hearipg, James Perano testified
that 57,000 emails have been recovered. (T. 44.) In any event, only the computer belonging to
James Perano was sent to Kroll Ontrack. No other employees’ computers were sent to the data
recovery firm. (T. 41, 48.) Although at least three of the four emails specifically identified in
- the Department’s motion have since been recovered and turned over to the Department (T. 6-7,
45-46), it is not yet known just how many other relevani emails have been lost in their entirety
(T.49).

We are required to impose the least severe sanction that will avoid substantial unfairness
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to the opposing party (the Department) and, where the offending party (Perano) is seriously at
fault, will serve to deter such conduct in the future. Schroeder, 710 A.2d at 27. As discussed
above, Perano is “seriously at fault.” Nevertheless, our overriding objective is to decide cases on
the merits. It is not yet clear that all pertihent emails are irretrievably lost. Therefore, as a first
step, we direct Perano at his own expense and within 30 days to take all measures reasonably
necessary to retrieve and produce all nonprivileged electronically stored information that is
responsive to the Depment’s discovery requésts. This effort must include not only the emails
retrieved from James Perano’s computer, but all other computers that were used to generate or
receive emails related to operation of the Pleasant Hills plant, including but not limited to
Heller’s and Bartholomew’s computers as well.”

We will evaluate Perano’s compliance at the upcoming hearing on the merits. If there
has been full compliance with our Order, no further sanctions will be necessary. If compliance is
inadequate, we may infer as part of our comprehensive review of the entire record when we
prepare our Adjudication that the destroyed evidence would have been unfavorable to Perano.
This is the functional equivalent of a spoliation jury instruction and is considered one of the least
onerous penalties comfnensurate with conduct such as Perano’s. See, e.g., Eichman, 824 A.2d at
315 (adverse inference proper despite little responsibility and no bad faith); Mt Olivet
T abernacle'Church v. Wiegand Division, 781 A.2d 1263, 1273 (Pa. Super. 2001), gff’d, 811
A.2d 565 (Pa. 2002) (adverse inference not imposed but would have been within the bounds of
court’s discretion despite little fault or prejudice); Pia v. Perrotti, 718 A.2d 321, 325 (Pa. Super.

1998), app. denied, 737 A.2d 743 (Pa. 1999) (adverse inference charge appropriate despite little

3 Because Perano allowed his employees to conduct company business on their personal computers, our
directive applies to those computers as well. A party may not escape its duty to produce otherwise
discoverable materials by claiming that communications were generated on a privately owned computers,
any more than a party can escape a duty to produce a document because he used his own pen to write it.
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responsibility and prejudice).

Accordingly, we issue the following Order.
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READING ANTHRACITE COMPANY
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- COMMONWEALTH OF PENNSYLVANIA, ' Issuéd: January 11, 2011

DEPARTMENT OF ENVIRONMENTAL

PROTECTION - . ot
ADJUDICATION

Per Curiam

Synopsis:

‘The Board sustains an appeal to a provision of an authorization to mine on the basis that
fhe provision is merely a statement of future intent with respect to a matter Wmch is not yet an
actual matter of real controx}ersy before the Board at this ﬁme.

1. The Department is the agency‘ with the duty and authority to administer and
enfdrc‘e. thé Surface Mining Conservation and Reclaination Act, Act bf May 31, 19_45, P.L. 1198,

as amended, 52 P.S. § 1396.1; et seq. (“Surface Mining Act”); the Coal Refuse Disposal Control
Act, Act 6f September 24, ‘198_6, P.L. 1040? as amended, 52 P.S. §§ 30.51, et. seq. (“Coal Refuse
Act;’) The Clean Streams Law, Act of June 22, 1937, P.L. 1.987, as amended, 35 P.S. §§ 691.1, et
seq.; the regulations promulgated pursuant to SMCRA, found at 25 Pa. Code, Chapters 86 and
88; Section '1917-A' of lthe Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as

amended, 71 P.S. § 510-17 (“Administrative Code”™), and the rules and regulations promulgated |

”~ o
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thereunder.

2. . Reading Anthracite Company (“Reading Anthracite”), the Appellant, is a
corporation with its principal place .of business Io¢ated at 200 Mahantongo Street, Pottsville,
Schulkyll County, PA 17901.

3. Reading Anthracite is‘ the holder of a Surface Mi.neA Permit No. 54773006 for its
Buck Run operationv(“Buck Run Permit”) containing five phases. Appellant Exhibit (“App.
Ex.”) 1; Department Exhibit (“DEP Ex.) 12; N.T.! 180, |

4. Reading Ahthracite and the Department have a long-sténding disagreemenf about
whether there has been appropriate reclamation of an earlier mining location under the Buck Run
Permit, i.e., the Thomaston mine location,. which is phase 3 of the mining under the Buck Run
Permit, which dispute has been ongoing since 2603 or 2004. N.T. 136, 153-54; DEP Ex. 10.

5. This is an appeal of “Special Condition No. 6” of the July 14, 2008 authorization |
of the Department to mine _the St. Kieran mining location, which is Phase 5, App. Ex. 1; N.T. 8, |
126. |

6.  Special Condition No. 6 reads as follows:

| Pending resolution of the reclamation requirement/liability on the “Phase

3, Buck Run/Thomaston” Operation, the Department will no (sic) accept nor

authorize any plans to increase the areas authorized by the Authorization to Mine

No. 1673-54773006-35 (169.07 acres) or any request for bond release for this site
(81,731,711.90 existing excess bond).”

7. A two day trial was held by the Honorable Michelle A. Coieman beginning on

August 10, 2009 in the Harrisburg Courtroom of the Board.
' DISCUSSION

Reading Anthracite bears the burden of proof in this matter. Pursuant to Board Rules “a

! Notes of Testimony will be cited as “N.T.”
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party appealing an action of the Depai'tment shall have the burden of proof when a. pai'ty to
whom a permit approval or certification is issued protests-one or more aspncts of its issnance' or
modification.” 25 Pa. Code § 1021.122_(0)(3). The burden upon Reading Anthracite is to show
by a preponderance of the evidence that the Depariment’s action of adding “Special Condition
No. 6’% io the St. Kieran’s Authorization to Mine was inappropriate. Smedléy v.-DEP, 2001 EHB
131.
The Buck Run operation contains five phases which include the Thomaston operation and
- St Kieran"s operation. After Reading Anthracite was finished mining the Thomaston phase it |
moved to St. Kieran’s. On July 14, 2008 the deartment granted Reading Anthracite
authorization to r_nind St. Kieran’s adding .Condition No. 6, which provides:
Pending resolution of thn reclamation requirement/liability on the
‘Phase 3, Buck run/Thomaston’ Operation, the Department will no
(sic) accept nor authorize: any plans to increase the areas
authorized by this Authorization to Mine No. 1673-54773006-35
(169.07 acres) or any request for bond release for this
..site ($1,731,711.90 existing excess bond).
This appeal is about the approval of the St. Kieran mining location. “Speciai Condition
No. 6” which involves the Thomaston mining location is really not a “condition” of this approval
in ihe usual sense or in _the sense of the term “condition” to a permit discussed in Harriman Coal
Corp. v. DEP, 2000 EHB 960. “Special Condition No. 6” more resembles a pronouncement of
future inteni to act, or not act, as the case may be, if there were a future request to mine or a bond
releaéel request. As such, it is premature since no request for additional mining or bond release
is curréntly nendi_ng before the Department. For the same reason, in the context oi‘ this approval
of the St. Kiernn’s mining location, the dispute about whether the Thomaston location has been

properly reclaimed or not is not relevant or pertinent.

If any such future request to mine or request for bond release were made by Reading
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Anthiracite then the Department would take that request under ..consideration and c;ould, perhaps,
deny the request based on the assertion that the Thoméston mine location had not been
appropﬁately reclaimed. Should é future request for additional authorization to mine or request
for bond release come in from Reéding Anthracite, the Department, we are certain, will review
such a request under the applicable regulations such as 25 Pa:. Code § 86.15-16 and/or 25 Pa.
Code § 86.17_’1'and make a decision which may, pefhaps, involve a denial on account of the
Thomaston location reclamation situation. Then, assuming an appeal of any such denial or -
denials, the matter of the Thomaston mine location reclamation would be relevant. Likewise, the
‘D-epartment has, aﬁd has had at its disposal dminé the rather long duration of the Thonﬁastbn |
location reclamation disagreement, other more immediate action options open to it should it
desire to force the Thomaston reclamation matter into a case over which the Board would haVe
jurisdiction if appealed. |

For fhese reasbns, we find that “Special Condition No. 6” is really just é precatory
statemeﬁt of present future intent about an event which may or may not happen in the future and,
as such, it does not préperly belong in this authorization. We will therefore sustain the appeal as
to “Spécial Condition No. 6” and it shall be stricken from the authorization.

| CONCLUSIONS OF LAW

1. Reading Anthracite bears the burden of ‘proof | pursﬁant to 25 Pa. Code § .
1021.122(c)(3). |

2. “Special Condition No. 6” is not a condition of a permit, it is a statement of fﬁture
intent about an event which may or may not occur in the future.

3. . Assuch, it should not be part of this authorization.
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ORDER

-AND NOW, this 11" day of January, 2011, it is hereby ordered that “Special Condition

No. 6” is hereby stricken from the Department’s authorization.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chairman and Chief Judge

Al

MICHELLE A. COLEMAN
Judge

Judge .

p '-‘~§;‘;‘. ¥
ICHAEL L. KRANCER
Judge

The concurring opinion of Judge Richard P. Mather, Sr. is attached.'

DATED: January 11,2011
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READING ANTHRACITE COMPANY

v. : EHB Docket No. 2008-225-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION o

. CONCURRING OPINION OF
JUDGE RICHARD P. MATHER, SR.

I concur with the Board’s decision to sustain Reading Anthracite’s appeal, but I am
concerned with certain aspects of the Department’s overall -approach to address the underlying'
dispute concerning reclamation at the Thomaston site and I write this concurring opinion to
highlight my concerns.

Additional Findings of Fact

1. Reading Anthracite reaffected the Thomaston site by mining it‘under its 1994

Permit and its mining operations generated excess spoil materials that it is required to reclaim.
N.T. 214, 222, 290. |

2. The Department specifically }asked Reading Anthracite for rcvised plans regarding
reclamation at its Thomaston site to addreés the excess spoil material on the site. NT 108, 119,
134, 139, 143-44, 170, 299-01. |

3. The currently approved 1994 reclamation plan for the Thomaston operation is
flawed because there is excesé spoil matérial that wés not anticipated and that prevents Reading
Anthracite from meeting the approved proposed backﬁlli;lg line. N.T. 137, 194, 201, 215-16,
217-19, 291.
| 4. Reading Anthracite has not provided the Department with a calculation for the

remaining reclamation at the Thomaston site which the Department requested and Reading
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Anthracite has not p;ovic_led the Department with a re;/ised reclamation plan for the Thomaston
site to address the excess spoil material which the Department had also requested. N.T. 127, 129-
30, 131, 164, 170, 213-14, 223. |

5. Permit Condition No. 6 announces the Department’s iﬁtentions to not-accept or
approve any future permit modification to increase areas authorized by the 2008 Authorization or
any future requests for a bond release for the site. | |

6. ° Permit Condition No. 6 does not direct Reading Anthracite to do anyﬂﬁng or
prevent Reading Anthracite from taking any action, but it merely signals that the Department
intends to deny any future application for a permit modification to increase mining areas or for a
bond ‘release until the reclamation dispute regarding the excess spoil material is resolved.

7. Tﬁe Department added Permit Condition No. 6 to the St. 'Kiefan’s permit
 modification to prompt Reading Anthracite to submit é “propér” reclamation plan for Thomaston |
reclamatidn. N.T. 139-40, 160.

Concurring Opinion

While it is clear that the Department has the authority to condition Reading Anthracite’s
mining permit to add meaningful conditions, Condition No. 6 is not an appropriate nor effective
means to ﬁnally' resolve the outstanding dispute between the parties concerning the reclamation
of the Thomaston site. To examine the appropriateness and effectiveness of Condition No. 6, I
will need to examine the background of the dispute concerning reclamation at the Thomaston site
and the reasons why the Department selected Condition No. 6 as the nieans to resolve the
outstanding dispute. |

The dispute over Reading Anthracite’s oi:ligation to reclaim piles of spoil material at its

Thomaston operation is at the heart of this appeal. The Department asserts that Reading
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Anthracite is responsible to propetly reclaim these spoil piles and 'Reading_ Anthraci& claims no
 further responsibility to reclaim these spoil piles. Although the Department acknowledgéd that it
has several regulatory tools to. direct resolution of this dispute and has had more than ample
opportunities to use these other regulatory tools, the Depértment decided to add Condition No. 6
to the St. Kierans Authorization issued on July 14, 2008 to prompt Reading Anthracite to finally
address its disi)uted reclamation obligat‘ion. For the reasons set forth below, Conditipn No. 6 is
neither a timely, nor an appropriate nor an effective means to produce resolution of the
outstanding reclamation dispute. |

According to the Department, the Department became aware of Reading Anthracite’s
outstanding reclamation obligation at its | Thomaston site “over time”.> Exactly when the
Department became aware of the sftuation or when the Department informed Reading Anthracite
that it had an outstaﬁamg reclamation obligation is a mystery that the Department negleéts to
address. In 2003-2004 timeframe, the Department issued a series of Inspection Reports to
Reading Anthracite in which the Department documented its concern about reclamation of the‘
spoil piles_ at the Thomastoﬁ site. DEP’s Exhibit 1; Reading Anthracite Exhibit 11. From the
2003-2004 timeframe the Department is on record of asserting that Reading Anthracite is
obligated to pr(-)perly reclaim the excess spoil piles it created ét its Thomaston site aﬁd had
communicated this to Reading Anthracite.

From the record before the Board, it does not appear that the Depaﬁment took any
' meaningful action to address or resolve the dispute over Reading Anthracite’s reclamation

obligation at Thomaston during the four to five year period between issuing the above referenced

2 In it brief, the Department states that “over time it became clear that the amount of spoil
on the site far exceeded RAC’s original estimates . . .” and that “the Department brought this to
RAC’s attention and indicated that RAC needed to address the large excess spoil piles.”
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_ Inspection Reports and its July 14, 2008 action to approv;ev the permit modification 'cpntainirig
Condition No: 6 at issue in this appeal. The Department was aware it had the authority to order
- Reading Anthracite fo reclaim the spoil pﬂes, but it did not. Department’s brief, p. 8, 23, 28. The
Department was aware it had the authbrity to require Reading Anthracite to modify ‘its approved
reclamation plan including cross sections, bﬁt it did not. Depa;‘tment’s brief, p. 5, 27. The
Department was aware it had the author_ity- to direct Reéding Anthracite‘to eliminate a public or
at&active nuisance that presented significant éafety considerations, such as the spoil piles in
question, but it did not. Department’s brief, p. 16-17. Rather than use its regulatory authority to
direct Reading Anthracite to address its outstanding reclamation obligation, the Department
apparéntly tried to use it powefs of persﬁééion.
| The Debartment attempts to explain its years of no meaningful regulatory action to
' resolve the outstanding reclamation dispute by iﬁdicating the Department thought it was
“prudent” to “work with” Reading Anthracite to resolve the longstanding dispute. Department’s
brief, p- 8, 28. The Department indicates that some time during this four to five yeaftimeframe,
it asked Reading Anthracite to'révise its reclamation plan for the Thomaston site, to address thcv _
excess spoil and also requested that Reading‘ Anthracite provide it with calculation to quantify
the amdunt of eﬁc,ess spoil thaf was present at the Thomasfon site. Department’s brief, p. 9, 29.
According to the Department, Reading Anthracite has not provided either of the requested items,
but again the Department has decided not to elevate the- status of its request to an order td direct
Reading Anthracite to provide the requested plan revision or calculations of volumes of excess

spoil.

Condition No. 6 is itself further evidence of the Department’s longstanding and

Department’s brief, p. 2.
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apparently ovérwhelming .desire to “work with” Reading Anthracite to résolvcf; the oufstanding |
dispute concerning reclamation of excess spoil piles at the Thomaston site. Condition Né. 6 is,
however, not an appropriate or an effective regulatory tool to ‘address this lox_lgstandihg‘dispute.
This conclusion became evident upon review of the exact nature of the Departmen_ts’ action
under appeal and the context in which the appeal _arises.

Reading Anthracite wanted Depérfment approval (a new authoﬁZaﬁon to mine) to begin
mining a new phase of the Buck Run Permit, and it filed an application No. 54773006C13 to
mine Phase 5, the St. Kierans site. At aboﬁt the same time and pursuant to the Depa:tmer;t’s
smface coal mining bonding regulations, 25 Pa. Code §§ 86.141;190, and related Technical.
Guidance, Reading Anthracite submitted its 2008 Annual Bond Review to the Department for
approval.® In response to Reading Anthracite’s 2008 Annual Bond Review and its application to .
bond and mine additional areas the Department decided that current bond amounts are |
“sufficient” and therefore the Department did not request additional bonds. The Department also
issued Authorization to Mine No. 1673-5477306-35 for the Phase 5 St. Kierans site, which
authorized an additional 168;07 acres for mining,

The Authorization to Mine No. 16733-5477306-35 for the St. Kierans site included
Condition No. 6 that was the Department’s attempt to resolve the longstanding reclamation
dispute at the Thomaston site (Phase 3). Condition No. 6 is the only aspect of the new
Authorization to Mine that Reading Anthracite has challenged. The Department added Condition

No. 6 to prompt Reading Anthracite to submit a “proper” reclamation for the Thomaston site.

> The Technical Guidance document is entitled “Conventional Bonding for Land
Reclamation-Coal” and the Annual Bond Review is the mechanism that a permittee uses to
document reclamation progress and the reclamation liability is “equal to or below the cost for the
Department to complete” the required reclamation. Page 13 of Technical Guidance document
(web site). An Annual Bond Review is not the regulatory mechanism to request a bond release.
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Department’s sﬁpplemental brief, p. 4. The Department w:;mts a “broper” feclamétion plan
because the currently approved plah is flawed because it doés not reflect current site conditions
and the excess spoil piles that Reading Anthracite creafed- ahd_ that were not anticipated.

Reading Anthracite asserts that Condition No. 6 “freezes” its excess boﬁds on the Buck
Run permit and blocks any future permit modification to increase the areas that Reading
Anthracite can mine. A close examinatic;n of Condition No. 6 reveals that this condition neither
freezes excess bond ﬁor blocks future permit modifications.

Permit Condition No. 6 is a poorly worded ‘statement of the ‘Department’s ﬁlturé
intentions. Condition No. 6 does not direct Reading Anthracite to do anything, and it does not
prevent Reading Anthracite from taking any action. It simply states that until an outstanding
dispute concerning Reading Anthracite’s reclamation obligation is resolved the Department will
not accept or approve any application for future bond release or applications for future permit
modifications. The condition describes what the Departmént plans to do in the future.
| There are dét_ailed and binding regulatory requirements governing the Department’s
receipt and review of applicé.tions fqr permit modifications and bond releases, including criteria
to issue or deny such applications. Condition No. 6 announces the Department’s intentions to not
accept nor approve either of these types of application in the future until the outstanding
reclatflétion dispute is resolved. thhing in Condition No. 6 prevents Reading Anthfacit_e from
filing an application for a permit modiﬁcatior—l under 25 Pa. Code § 86.15-16 or a request for a
bond release under 25 Pa. Code § 86.171.

If Readihg Anthrécite filed such applications, the Departrhent would review such
applications under the regulatory requirements governing permit modifications and bond

releases, including the detailed criteria for approval or denial of permit modifications at 25 Pa.
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Code § 86.37 and bond releases at 25 Pa. Code § 86.172. Condition No. 6 does not affect these
regulatory requirements in any way, and the Deparﬁnént would still need to justify any future
decisions to deny a request for a permit mc;diﬁcatibn or bond release under these detailed
regulatory requirements if there were appeals from these future Department actions. Condition
No. 6 merely announces that the Department intends to deny aﬁy future requests for pennit
modifications or bond release until the ciispute concerning reclamation at the Thomaston site is
resolfled.

I recognize that there is some irony in Condition No. 6 that announces the Départment’s
intention not to issue any more future permit modifications. The Jﬁly 14, 2008 permit
modification allows what Condition No. 6 announces w111 not be allowgd again in Ath(.i future. If
the Department really wanted to pursue timely resolution of the outstanding reclamation dispute, ’
it could have denied the permit modification it issued on July 14, 2008.

Again, the Department attempts to explain the apparent inconsistency of its actions by
asserting that the Department issued the July 14, 2008 bonding incremént, including Permit
Condition No. 6, “in-an attempt to accommodate RAC’s request” because Réading Anthracite |
* had indicated to the Department that “it needed to have St. Kieran increment approved as soon as
possible.” DepMent’s brief, p. 31; Department’s Proposed Finding of Fact 31. According to
the Department, Reading Anthracite’s need for the new bonding increment “as soon as possible”
and the Department’s overwhelming desire to “accommodate” Reading Anthracite prompted the
Department to issue the St. Kierans bonding ihcrement without resolution of the outstaﬂding
reclamation dispute. The Department included Permit Condition No. 6 as a half-hearted attempt
to prompt resolution of the outstanding reclamation dispute by signaling that future pefmit

modifications and bond release requests would be denied pending resolution of the reclamation
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dispute.

The failure of the Department to take direct of decisivg action to resolve the outstanding
reclamation dispute with Reading Anthraéite has needléssly complicated an otherwise relatively
straightforward dispute between the parties and it has forced the Board to consider the appeal
under thé currently approved reclamation plan and cross sections that the Department now
asserts are fundamentally ﬂawéd becausé fhey do not reflect actﬁal site conditions and the la;ge
amounts of excess s,poii that currently exists on the Thomaston site. Without more meaningful

| Départment action, the Board is required to evaluate the case by examining the meém'ng of the
pink lined spoil storage areas on cross sections iﬁ.a reclamation plan that were submitted over
sixteen years ago and do not reflect current site conditions.

At the end of this appeal, the outstanding reclamation dispute still continues more than
seven y.ears after the Department first issued its Inépection Reports in which the Department
documented -Readingl Anthracite’s disputed reclamation obligation. ’fhe excess spoil piles still
remain unreclaimed and the Department is no closer to ending this longstanding dispute than it
was in 2008. The permit Condition No. 6 has not resolved the outstanding reclamation dispute.
It merely documents the continued existence of the dispute and signals that 'the Department will
take action in the future to deny application for -permit modifications or bond release if the
reclamation dispute is not resolved. Although I recognize that the Department’s intentions to
“work with” and “accommodate” a regulated entity will often result-in improved environmental
protections, there are times when the Department needs to abandon this approach and direct a
regulated entity to take required steps to protect the public | health and safety and the
enviroﬁment. If the Department truly believes that Reading Anthracite is legally responsible to

propetly reclaim the excess spoil piles it created on the Thomaston site that currently presents a
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real risk to the public’s health and safety and the environment, the Department, by its own
admission, has express regulatory authority to order Reading Anthracite to properly address this
outstandhlg reclamation obligation that has unfortunately lingered aroﬁnd for more than eight .

years since the Department first documented this outstanding obligation in its Inspection Reports

- pdEmNS.

RICHARD P. MATHER, SR.
Judge

in 2003.

DATED: January 11, 2011
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COMMONWEALTH OF PENNSYLVANIA
' . ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING MARYANNE WESDOCK

ICOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ACTING SECRETARY TO THE BOARD
ttp://ehb.courtapps.com HARRISBURG, PA 17105-8457 :
LINDA SCHLICK :
V. : EHB Docket No. 2010-180-C

COMMONWEALTH OF PENNSYLVANIA, : Issued: January 14, 2011
. DEPARTMENT OF ENVIRONMENTAL :

PROTECTION and CHESAPEAKE

APPALACHIA, LLC, Permittee

OPINION AND ORDER ON MOTION |
FOR LEAVE TO AMEND NOTICE OF APPEAL

By Michelle A. Coleman, Judge

Synopsis:i' | |
.The Board denies in part a motion for leave to amend a netice of appeal. The motion
seeks to include challenges to Departmental actions that currently are untimely to which the
Board does not have jurisdiction. The Board grants the motio;l in as far as it related to the

originally appealed permits.

| OoPI NION

The Appellan‘;, Linda Schlick (“Appellant” or “Schlick™), ﬁled a notice of éppeal on
November 24, 2010 objecting to the Department’s issuance of permits to Chesaiaeake Appalac}ﬁa,
LLC (“Chesapéake” or “Penniﬁee”j to develbp gas wells near Appellant’s property in Rush
Township, Susquehanna County. At the time of filing her appeal she was proceeding as a pro se
appellant. At the current time, counsel has entered an appearance on her behalf, aﬁd ﬁledl a

Motion for Lea\}eto File Amended Notice of Appeal on December 23, 2010.
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Schlick’s Notice of Appeal objected to the issuance of Permit Nos. 115-20454, 115-
20455, 115-20456 and ESX10-115-0039 (“October Permits”) which were granted by the
Department to Chesapeake on October 20, 2010. The Appellant claims that she received notice of
these permits on October 25, 2010 through research on the eFacts system. Motion for Leave, § 4.
The Appellant now seeks to amend her notice of appeal to include Permit Nos. 115-20413, 20414,
20415, 20416 and ESX10-115-0022 (“July Permits™) issued in July, 2010.

As evidenced by the U.S. Postal Service Certified Mail Receipt on May 24, 2010 Schlick
received copies of Chesapeake’s apﬁlications for the July Permits (excluding Permit ESX10-115-
0022). On May 25, 2010 Schlick signed the Permit Appliéation’s Record of Notification/Written
Consenf Form that indicates the landowner’s approval of the well location and waived the 15-day
objectibn period for the July Permits (Permit ESX10-115-0022). Chesapeake Exhibit A. The
Permit applications were then submitted to the Department on Jgne 8, 2010 and the Permits were
issued on July 20, 2010. Permit No. ESX10-115-0022 was issued by the Department on July 7,
2010 and notice was published in the Pennsylvania Bulletin on July 24, 2010. See 40 Pa.B. 4163.

The Board’s jurisdiction attaches to review final actions by thé Department that are
appealed within thirty days of the action being published in the Pennsylvania Bulletin, if the
action is not published in the bulletin then.an appeal must be filed within thirty days of actual
notice. 25 Pa. Code § 1021.52(a)(2). An appeal or complaint may be amended as of right within
20 days after the filing. 25 Pa. Code § 1021.53(a). Oﬁr rules also allow for a motion for leave to
amend beyond the 20 day beriod. Section 1021.53(b) provides:

After the 20-day period for amendment as of right, the Board, upon
motion by the appellant or complainant, may grant leave for
further amendment of the appeal. This leave may be granted if no
undue prejudice will result to the opposing parties. The burden of

proving that no undue prejudice will result to the opposing parties
is on the party requesting the amendment.
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25 Pa. Code § 1021.53(b).

We find that the Appellant’s motion for leave to amend its notice of appeal to include the
July Permits cannot be granted because an appeal of those Permits is untime;ly. Schlick was
aware that the applications for the July Permits (excluding Permit ESX10-115-0022) were being
submitted to the Department for approval. Even if we accept her claim that she was not aware of
their issuance on July 20, 2010, she does state that she was aware of their issuance when she
conducted a search on October 25, 2010, as stated in her amended notice of appeal. Motion for |
Leave, Exhibit A, 2, d. For whatever reason, she only filed an appeal of the October Permits.

The Appellant argues that the “types of issues that Ms. Schlick seeks to raise in her
appeal, concerning the nature of the alleged defects in the permits — such as the inadequate
distance between the well site and water resources — are the same with régard to the October
2010 permits as with the July 2010 permits.” Appellant’s Memoranduxh in Support, p. 2. Yet, she
provides no authority tb allow her notice of appeal to be amended to include objections to five
separate Department a;:tions. While we understand that the July permits and the October permits
involve the same gas well development project, they are all separate permit actions and the
Appellant had thirty days after notice to file an appeal of the permit action. (A Permit renewal
was a separate departméntal action from the Permit revision even though it involved the same
coal company and the same coal mine. See Hopwood v. DEP, 2001 EHB 1254.)

Appellant claims she was aware of all the permits on October 25, 2010, thus under our
rules she had thirty days from that date to file an appeal of each of those permits. We have held
in the past that “an appeal may be amended to add additional grounds or objections challenging a
Departmental action, but it may not be used as a device to file an untimely appeal from an

entirely separate Departmental action.” Robachele, Inc. v. DEP, 2006 EHB 373, 375, citing
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Hopwood‘v. DEP, 2001 EHB 1254, 1258.

The July Permit ESX10-115-0022 was published in the Pennsylvania Bzdletin on July 24,
2010, according to our rules Schlick had thirty days from the date of publication to file an appeal
and failed to do so. Thus, we cannot expand our jurisdiction to include challenges to any of the
July Permits which are untimely filed. Chesapeake raises no objections‘to any other issues raised
in the amended notice of appeal. Essentially the amended notice of appeal does not add anything
_significantly different from the original notice of appeal with respect to the October Permits. The
Department does raise the issue of Appellant’s failure to attach affidavits to the motion for leave,
but because the Department’s objections to the motion stem solely from the untimely filing of
the July Permits and we are disallowing a challenge to the July Permits, we will not address the

affidavit issue raised by the Department. We, therefore, grant the motion to the extent it relates to

_ the October Permits.

Accordingly, we enter the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LINDA SCHLICK
\ 2 : EHB Docket No. 2010-180-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CHESAPEAKE
APPALACHIA, LLC, Permittee

ORDER
AND NOW, this 14™ day of January, 2011, it is hereby ordered that Appellant’s Motion
for Leave is denied in part and granted in part. The Board will allow the amended notice of
appeal to inClude any new challenges to the October Permits (Nos. 115-20454, 115-20455, 115-
20456 and ESX10-115-0039), but denies any challenge to the July Permits (Nos. 115-20413, |

20414, 20415, 20416 and ESX10-115-0022).

ENVIRONMENTAL HEARING BOARD

ekl o F 2,
MICHELLE A. COLEMAN
Judge

DATED: January 14, 2011

c: DEP Bureau of Litigation:
Connie Luckadoo, Library

For the Commonwealth of PA, DEP:
Stephanie K. Gallogly, Esquire

Geoffrey J. Ayers, Esquire

Office of Chief Counsel — Northcentral Region
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For Appellant:

Jordan Yeager, Esquire

CURTIN & HEEFNER, LLP

1980 South Easton Road, Suite 220
Doylestown, PA 18901

For Permittee:

Christopher Nestor, Esquire
K&L GATES

17 N. Second Street, 18% Floor
Harrisburg, PA 17101
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING © MARYANNE WESDOCK
ECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ACTING SECRETARY TO THE BOARD
ittp://ehb.courtapps.com HARRISBURG, PA 17105-8457 .

- LOUIS R. KRAFT, LOUIS KRAFT
COMPANY, KRAFT CONCRETE
PRODUCTS, INC., AND ESTATE OF LOUIS
W. KRAFT

V. EHB Docket No. 2010-042-M

COMMONWEALTH OF PENNSYLVANIA,
'DEPARTMENT OF ENVIRONMENTAL
PROTECTION :

Issued: January 28, 2011

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By Richard P. Mather, Sr., Judge
Synopsis | |

The Board grants the Department’s dispositive motion and dismisses this appeal from an
| order asserting violations of the Solid Waste Management Act, 35 P.S. § 6018.101 ef seq. and the
Waste Tire Recycling Act, 35 P.S. §. 6029.101 et seq. for the unpermittéd disposal of solid waste and
waste tires on App'ellanfs’ property. The Board finds that the Appellants’ response to the motion
does not de_monstrate that any material facts are in dispute. The Board further finds that the
Department demoﬁstratéd its authority to issue the order and finds the terms of the order to be
reésonable and appropriate under the circumstances thus entitling it to judgment as a rﬁatter of law.

Appellants failed to raise any other legitimate defense to the order.

OPINION

The Subj ect of this appeal is an administrative order from the Department of Environmental
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Protection (the “Department”)'to Louis R. Kraft, Louis Kraft Company, Kraft Concrete Products,
Inc., and Estate of Louis W. Kraft (collectively, “Appellants™) issued pursuant to the SolidAWaste
Management Act (“SMWA”), 35 P.S. §§ 6018.101-6018.1003, the Waste Tire Recycling Act
(“WTRA”),35P.S. §§ 6029.101-6029.115, and Section 1917-A of the Administrative Code of 1929,
71 P.S.§§ 510-17.

The facts, as set forth by the Department in its Motion for Partial Summary Ji udgment’, are
undisputed by the Appellants.” The Appeilants are owners of a parcel of real estate located in Sugar‘
Creek Borough, Venango Counfy, Pennsylvania (“Kraft Property”). Louis R. Kraft (“Kraft™) is the
President of Kraft Company and Kraft Concrete. On September 2, 2009, the Department conducted
an inspection of the Kraft Property in response to a complaint received by the Sugarcreek Borough
Police. During the inspect-ion, Mark J. Cresswell, a Solid Waste Specialist with the Department,
observed: 1) alarge pile of partially burned tree limbs, PVC pipe, one-gallon and five-gallon cans, a
garden hose, a hydraulic hose and construction/demolition waste; 2) a separate pile of demolition
waste; 3) a minimum of five additional burn piles, (collectively, “waste”) and 4) approximately 300

truck and tractor tires. (“waste tires.”) The Appellants concede that the Kraft Company generated

! The Department’s motion is labeled a Motion for Partial Summary Judgment. However, the motion argues
that, based on undisputed facts, it is entitled to judgment as a matter of law and requests that the Board dismiss
the appeal. We fail to discern how this constitutes a motion for partial summary judgment and will treat the
motion, for practical purposes, as a motion for summary judgment.

2 Although required to do so under our rules, the Appellants failed to file a response to the Department’s
. statement of undisputed material facts either admitting or denying or disputing each of the facts in the
Department’s statements, including citations to the portion of the record controverting the material fact. 25 Pa.
Code § 1094a(f)(2). Appellants also attached a memorandum in opposition to the Department’s motion that
likewise failed to directly controvert any of the Department’s statement of undisputed material facts or cite to
relevant portions of the record that would indicate a disputed fact. Appellant’s failure to comply with the
Board’s rules means the Department’s statement of undisputed facts is uncontested. This recitation of facts is
largely taken from the Department’s verified and uncontested statement of undisputed material facts
accompanying its motion for summary judgment.
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and transported the items to the Kraft Property and further concede that neither the Appellants, nor
anyone else, have been issued a permit authorizing the operation of a solid waste disposal facility at
the Kraft Property. On September 9, 2009, the Department issued a Notice of Violation to Kraft
Concrete. On November 3, 2009, the Department conducted a follow-up inspection and observed
that the waste and waste tires remained on the Kraﬁ Property. Similarly, follow-up inspections on
December 23, 2009 and February 5, 2010 re_vealed that the waste and waste tires remained on the
property. OnMarch 1, 201 6, the Depértment issued an Administrative Order (“order”) that required
the Appellants to: 1) immediately cease transporting solid waste to the Kraft Property; 2) submit
documentation showing when and where the solid waste previously removed from the Kraft Property
was disposed; and 3) remove the waste and waste tires to a permitted disposal facility. As of the
date of the Department’s order, some of the waste and waste tires remained at the Kraft Property. At
Jeast some of the waste tires have been on the Kraft Property for at least two years.

The Appellants’ response failed to conform to the Board’s rules in several ways. First, Rule
1021.94a requires a response to be filed within 30 days of the date of service of the motion. 25 Pa.
Code § 1021.94a(f). The Department’s motion was electronically filed on October 29,2010, and the
certificate of service attached to the motion indicates that Appellants’ counsel was served
electronically on that same day. Thus, the Appellant had until Monday, November 29, 2010 to
timely file its response. Although the Appellants’ response is dated November 29, 2010, the
operative filing date is the date the Board receives the response. 25 Pa. Code § 1021.32. Board did
not receive the résponse until Wednesday, December 1, 2010, two days past the 30-day deadline.
More importantly, the Board’s rules require that the response contain, inter alia, a respbnse to the
movant’s statement of undisputed facts that must include citations to the portion of the record
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controverting a material fact. The citation must identify the document and specify the pages or
specific portions of exhibits relied upon to demonstrate the existence of a genuine issue as to the fact
disputed. 25 Pa. Code § 1094(f). As stated above, the Appellants’ response contained no response
to the Department’s statement of undisputed facts and also failed to cite or refer to any specific
document, exhibit, or other portion of the record to show the existence of a disputed material fact.
Notwithstanding these obvious shortcomings, we will nevertheless consider the Appellants’ response
in deciding the Department’s motion. See PUSH v. DEP, 1998 EHB 194 (denying motion to quash
response to summary judgment where response was filed one day late, reasoning that where the
underlying motion for summary judgment raises impdrtant issues that should be decided on their
merits, such a penalty would be too severe.)

As a general rule, the Board may grant a motion for summary judgment where the pleadings,
depositidns, answers to interrogatories and admissions, together with any supporting affidavits, show
that there is no genuine issue as to any material fact, and that thée moving party is entitled to
judgment as matter of law. 25 Pa. Code § 1021.94a(1); Angela Cres Trust bf June 25, 1998 v. DEP,
2007 EHB 111, 114; Snyder Bros., Inc. v. DEP, 2006 EHB 978, 980. “The record is to be viewed in
the light most favorable to the nonmoving party, and all doubts as to the presence of a genuine issue
of material fact must be resolved against the-moving party.” Albright v. Abington Mem’l Hosp., 696
A.2d 1159, 1165 (Pa. 1997). “[SJummary judgment is granted only in the clearest of cases, where
the right is clear and free from doubt....” Lymarn v. Boonin, 635 A.2d 1029, 1032 (Pa. 1993). The
granting of summary judgment is appropriate when a lirﬁited set of material facts are truly
undisputed and the appeal presents a clear question of law. Bertothy v. DEP, 2007 EHB at 254, 255,
CAUSE v. DEP, 2007 EHB 101, 106.
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Where the Department issues an order which is appealed, it is the Department who bears the
burden of proof. 25 Pa. Code § 1021(b)(4). In order to prevail, the Department must prove (1) the
factual basis for the enforcement action, (2) that the enforcement action was authorized by law, and
(3) that the order was reasonable. Martz v. DEP, 2006 EHB 988, 992.

The Department’s factual recitation in its motion and supporting materials is supported by
citations to the Appellants® notice of appeal and interrogatory responses wherein the Appellant
concedes many of the material facts.’> The uncontested facts establish that materials were brought
- onto the Kraft Property and some materials have remained there for two years. The facts further
establish that no permit was issued for the disposal of waste on the Kraft Pfoperty. We find that these
uncontested facts establish a factual basis for the Department’s action. Thus, we next must
determine whether the record demonstrates that the Department met its burden of proving that the
order was both lawful and reasonable.

The Department argument that the order was lawful begins with the proposition that the
Appellants were disposing of “waste” and “waste tires,” as defined by the SWMA and the WTRA,
on the Kraft Property. Thus, the Department continues, the Kraft Property constitutes a “solid waste
disposal area” and “facility” under the Act thereby subjecting it to régulation and bermitting under
the SWMA and WTRA. Interestingly, the only allegation that the Appellants purport to challenge is
that the matérials that were observed on the Kraft Property constitute “waste” or “waste tires” under
the SWMA or the WTRA. The Appellants argue in their response that they consistently challenged
the designation of the items on the property as “waste” or “waste tires” in its discovery responses and

* that the Department has not asserted sufficient evidentiary support to show that these items are

3 As noted above these material facts are not contested or disputed pursuant to the Board’s rules.
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“waste” and “waste tires” under the SWMA or WTRA. The Appellants also argue that the
Department failed to make a showing that the tires on the property pose a specific health risk.
Finally, we note that the Appellants’ notice of appeal objects to the Department’s order because,
although conceding the existence of 300 tires on the Property, they deny that other wastes were
present on the Property.

First, we note that the Department is not required to show that the tires pose a specific health
risk or are otherwise a nuisance. Starr v. DEP, 2003 EHB 360, 369. Rather, the site is deemed a
statutory nuisance if SWMA violations are found to have occurred. Id ; 35 P.S. § 6018.601 (“any
violation of any provisioﬁ of the [SWMA]...shall constitute a public nuisance.”).

Second, we find that the undisputed facts, together with our review of relevant portions of the
record, establish that both tires and other materials, including metals, wood, hoses, and burned wood
were present on the Property. The Appellants concede that 300 tires were present on the Kraft
Property in the notice of appeal. Later in the notice of appeal, the Appellants state “A garbage bag of
waste. ..was removed on Sepfember 1,20009... . This included some clean buckets, small pieces of
plastic pipe, garden hose, and wood.” This contradicts the Appellants’ denial of the presence of such
items on the Property and constitutes a clear admission that the items were present on the Kraft
Property at some point in time. Moreover, the inspection reports and the photographs attached
thereto clearly demonstrate the presence of such items at the site. Tﬁe inspection reports and verified
affidavit that are included with the Department’s motion further show that the items were on the
property at least as early as September 2, 2009. Likewise, the most recent inspection report dated
July 13,2010 indicates that “approximately 200 large truck equipment tires” remain on the Property.

Having disposed of the Appellants’ contention that certain items were not present on the
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Property, we must next determine whether these items constitute “waste” or “waste tires” under the
SWMA or WTRA. Solid waste is defined in the SWMA act “any waste, including but not limited
to, municipal, residual or hazardous wastes, including solid, liquid, semisolid or contained gaseous
materials. The term does not include coal ash or drill cuttings.” 35 P.S. § 6018.103; 25 Pa. Code §
271.1.4 A waste tire is defined as “a tire that will no longer be used for the purpose for which it was
originally intended. The term includes a tire that has been discarded.” The Board previously held
that.waste tires situatéd at a site may constitute solid waste under the SWMA. Starr v. DEP, 2003
EHB 360, 368 (citing Starr v. DEP, 607 A.2d 321, 323-24 (Pa. Cmwlth. 2992)); see also
Com}honwealth v. Packer, 798 A.2d 192, 196-97 )(Pa. 2002) (discarded whole used tires are waste
within the meaning of the SWMA); Booher v. DER, 612 A.2d‘1098, 1101-02 (Pa. Cmwlth. 1992)
(same).

hﬁportantly, we initially note that when a motion for summary judgmeﬁt is made and
properly supported, the opposing party may not rest upoﬁ the mere; allegations or denials of its
pléading. Rather, its response, by affidavit or as otherwise provided in Rule'1021.94a, must set forth
specific facts rising from evidence in the record showing that there is a genuine issue for hearing.
R(;zum v. DEP, 2008 EHB 731, 734. Here, we find .fhe Department’s motion to be properly
supbofted. The Appellants, therefore, in arguing that the items do not comprise “waste” or “waste
tires” were required to point to any specific fact or piece of evidence that would suggest that the
jterns observed by the Departmenf on the Kraft Property are not “waste” or “waste tires” within the
meaning of the SWMA or the WTRA. The Apbellants did not provide any such supporting

evidence. Again, appellants fail to provide what our rules reqﬁire. Instead, the Appellants offered

4 The Department also notes that the items on the Kraft Property may constitute “municipal waste” and/or
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only a general reference to its interrogatory responses wherein they denied that the items are “waste”
and “waste tires.” In essence, Appellants merely relied on their own denials in discovery resf)onses
to meet their burden of setting forth specific facts from evidence that the tires, hoses, cans,
demolition waste and other debris were not “waste” or “waste tires.”’

Despite the serious shortcdming with Appellants’, we will nevertheless examine the
Appellants’ contention that these items do not constitute “waste” or “waste tires.” F iréf, Appellants
admit in theﬁ notice of appeal that the tires may be used “to economically construct 4 foot high
retaining crib walls on the property” and thus have conceded that the tires will not be used for their
intended purpose thereby satisfying the definition of “waste tire” under the WTRA. 35 P.S. §
6029.204. The fact that these tires might have some value to the Appellants does not mean they are
not “waste.” Starrv. DER, 1991 EHB 494, 499; aff’d 607 A.2d 321 (Pa. Cmwlth. 1992). Moreover,
the photographs attached to the Department’s inspection reports depict piles of tires and other refuse
including pipes, drums, wood, and other unrecognizable metals and the verified affidavit of Mark
Cresswell documents the presence of such items on the Kraft Property. The photographs show these
materials to be strewn on the ground, some of it partially buried or burned. The ﬁncontested record
before the board established that these materials satisfy the definitions of “waste” and “waste tires”
and nothing on the record suggests otherwise.

The Appellants’ response also fails to cha.lleﬁge any other facts or allegations raised in the

Department’s motion. Nevertheless, we will examine the Department’s remaining arguments to

“residual waste,” as defined by the SWMA.. .

5 Appellants also attached to their response several documents that appear to be invoices indicating some of the
waste was removed. These documents are not properly marked or specifically referenced in the response.
Indeed, many of the documents are not legible.
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determine whether the undisputed facts and the established record entitle the Department to
judgment as a matter of law. |
. The Department argues that the Appellants “disposed” of the tires and waste. The SWMA
recognizes four activities relating to non-hazardous waste: storage, treatment, processing and
disposal. The SWMA defines “disposal” as:
The incineration, deposition, injection, dumping, spilling, leaking, or placing of
solid waste into or on the land or water in a manner that the solid waste or a
constituent of the solid waste enters the environment, is emitted into the air or is
discharged to the waters of the Commonwealth.
35 P.S. §6018.103. Moreover, the definition of “storage” sets forth the following presumption: “It
shall be presumed that the containment of any waste in excess of one year constitutes disposal. This
presumption may be overcome by clear and convincing evidence to the contrary.” 35 P.S.
§6018.103. The Department alleges that the transporting and dumping of the materials on the Kréft
Property, and the presence of the.materials on the property for more than two years, constitutes
“disposal” under the act. To support its claims, the Department cites to the Appellants’ notice of
appeal end interrogatories, attached to the motion, where the Appellants admit to bringing the items
to the Kraft Property and further admit that at least some of the items remained on the property for
more than two years. The Appellants admission that waste tires have been on the Property for more
than two years places the presumption in effect. The Appellants again fail to point to any evidence,
let alone any clear and convincing evidence, that would convince us that the Appellants’ activities do
not constitute “disposal” under the SWMA. Likewise, our independent review of the record reveals

nothing that would cause us to questien that the dumping of the “waste” and “waste tires” constitutes

“disposal” within the meaning of the SMWA.

58



356

Finally, the Department argues that the Kraft Property constitutes a “facility”” and a “solid

waste disposal area” under the SWMA.” Here again, Appellants do not dispute this designation and
fail to point us to any portion of the record that would suggest that Kraft Property might not be so
designatebd under the SWMA. Based on the established facts and our independent review of the
record, we find nothing that would cause us to question the designation of the property as a “facility”
or “solid waste disposal area” under the SWMA.

We will also examine whether the Department satisfied its burden of showing that the
directives of its order were reasonable. Here again, the Appellants failed to challenge the
reasonableness of the order or point to any evidence suggesting the order was unreasonable.
Nevertheless, we will examine reasonableness of the order by examining the “nexus between the
measures prescribed in the order and the asserted violation” to determine if the “measures are an
effective means of resolving the violations.” Starr v. DEP, 2003 EHB 360, 379 (Judge Coleman,
Concurring). The uncontgsted facts and record establisfl that the Appellants were disposing of solid

waste on their property without a permit. The Department has the discretion to issue orders “as it

8 «Facility” is defined as “All land, structures and other appurtenances or improvements where municipal or
residual waste disposal or processing is permitted or takes place, or where hazardous waste is treated, stored or

disposed.” 35 P.S. § 6018.103.

7 Section 501 of the Act, which requires permits and licenses, states
It shall be unlawful for any person or municipality to use, or continue to use, their land or the
land of any other person or municipality as a solid waste processing, storage, treatment or
disposal area without first obtaining a permit from the department as required by this act:
Provided, however, That this section shall not apply to the short-term storage of byproducts
which are utilized in the processing or manufacturing of other products, to the extent that
such byproducts are not hazardous, and do not create a public nuisance or adversely affect
the air, water and oth