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In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1984. 

This EnVironmental Hearing Board was created by the Act of December 

3, 1970, P.L. 834, which amended the Administrative Code of 1929-, Act of 

April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970, 

ccmronly known as "Act 275", was the Act that created the Department of 

Environmental Resources. Section 21 of that Act, §1920-A of the Admini-

strative Code, provides as follows: 

"§1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings and 
issue adjudications under the provisions of the act of 
,June 4, 1945 (P.L. 1388), known as the "Administrative 
Agency Law," or any order, F_?ermit, license or decision 
of the Department of Environmental Resources. 

·(b) The Environmental Hearing Board shall continue 
to exercise any power to hold hearings and issue adju
dications heretofore vested in the several persons, 
departments, boards and comnissions set forth in section 
1901-A of this act. 

(c) Anything in any law to the contrary nob11i th
$.tanding, any action of the Department of Environmental 
Resources way be taken initially without regard to the 
Administrative Agency Law-, but no such action of the 
department adversely affecting any person shall be final 
as: to such person until such person has had the oppor
tunity to appeal such action to the Environmental Hearing 
Board; provided, however, that any such action shall be 
final as· to any person who has not perfected his appeal 
.;tn the -manner hereinafter specified. 

(d)_ An appeal taken to the Environmental Hearing 
Board frc:m a decision o£ the Department of Environmental . 
Res.ources- shall not act as a supersedeas, but, upon 
cause shown and where the circumstances require it, the 
.department and/or the board shall have the power to 
grant a supersedeas. 



(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and regula
tions adopted by the Environmental Quality Board and 
such rules and regulations shall include time limits 
for taking of appeals, procedures for the taking of 
appeals, location at which hearings shall be held and 
such other rules and regulations as may be determined 
advisable by the Environmental Quality Board. 

(f) The :board may employ, with the concurrence 
of the Secretary of Environmental Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
witnesses, records and :9apers and upon certification 
to it of failure to obey any such subpoena, the 
Camnonweal th Court is empowered after hearing to enter, 
when proper, an adjudication of contempt and such 
order as the circumstances require. " 

In addition, the Board hears civil penal ties cases pursuant to The 

Clean Streams Ia.w, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1, et seq. and the Air Pollution Control Act, Act of January 8, 

1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. and reviews the 

Department's assessments of civil penalties under Section 605 of the 

Solid Waste Hanagernent Act, Act of July 7, 1980, P.L. 380, 35 P.S. 

6018. 605 and under Section 13 of the Surface Hining Conservation and 

Reclarqat.:[on Act, Act of l"!Ja.y 31, · 1945, as amended, November 30, 1971, 

52 P.S. 139.6.22. 

Although the Board is made, by §62 of the Administrative Ccxie, 71 

P .s. 62 an administrative :board within the Department of Environmental 

Resources, it is functionally and legally separate and independent. Its 

Cba.innan and two members are apJ?Ointed directly by the Governor, with 
1 2 

the consent of the· Senate and their salaries are set by statute. Its 

1. Administrative _Ccxie, §472. 71 P.S. §180-2. 

2. Act of Septer!lb.er 2, 1961 (;J?.L. 1177, No. 525) as amended November 
8,19.71 {P.L. 535, No. 138}. 



3 
secretary is appointed by the Board with the approval of the Governor. 

4 
The department is a party before the Board in :rrost cases. other 

parties include recipients of DER orders, penal ties assessments, penni t 

denials and :rrodifications and other DER actions. Third party appeals 

fran permit issuances are also ccmron in which cases the pennittees are 

also parties. 

3. The current Secretary of the Board is !1. Diane Smith, who was 
appo.tnted on April 1, 19-76. 

4. The one exception has been appeals from decisions of municipalities 
and county health departments under the Pennsylvania Sewage Facilities 
Act, Act of January 24, 1966, !:>.L. 1535, as amended, 35 P.S. §750.1, et 
seq. That exception was eliminated for the future by amendments to the 
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208). 
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COHMONWEAL TH OF PENNSYLVANIA 

BEFORE THE 

ENVIRONMENTAL HEARING BOARD 

BUTLER TOWNSHIP BOARD OF SUPERVISORS 

Appellant 

v. 

COMl10NWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

BOROUGH OF ASHLAND 

FRACKVILLE AREA 
MUNICIPAL AUTHORITY· 

Appellee 

Intervenor 

Intervenor 

A D J U D I C A T I 0 N 

EHB DOCKET NO. ·83-037-M 

Clean Streams Law, 35 P. S .· 
§691.1 et ~eq. 
-oreemption of local 
zoning ordinances 

By~ Anthony J. Mazullo, Jr., Memb~r, November 15, 1984 

Appellant, Butler Township Board of Supervisors (Butler), appeals 

an order of the Department of Environmental Resources (DER), dated 

January 17, 1983, which requiredButler, along with the surrounding 
. 1 

municipalities and sewer authorities, to execute an agreement 

1. The municipalities and sewer authorities subject to DER' s 
order of January 17, 1983 are: Butler Township; Frackville Borough; 
West Mahanoy Township; Frackville Area Municipal Authority (FAJ~~); 
and Butler Township Municipal Authority. It should be noted that 
DER was mistaken in its belief that Butler Township had organized 
a municipal sewer authority. In fact, Butler Township does not have 
a municipal sewer authority and had declined an offer to join FA}~. 

-472-
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providing for the construction of a regional sewage treatment facil-

ity at a DER-specified site in Butler Township. Butler was the only 

municipality which appealed DER' s order; tves t Mahanoy Tow:nship and 

Frackville Borough did not appeal:· 

Location of a regional sewage treatment .facility at the DER

specified site (hereinafter: Site 11 1) would result in the discharge 

of treated sewage into Little Mahanoy Greek, which flows around Ash

land Reservoir in Butler Township. Because of the potential impact 

on Ashland Reservoir, which is the sole source of suitable water 

for Ashland residents, the Borough of Ashland was granted intervenor 

status. Similarly, because DER's order required ·the surrounding sewer 

authorities to participate in the process of executing an agreement 

providing for the construction of a sewage treatment fa.cility, Frack

ville Area Municipal Authority (FAMA), the sewer authority. for the 

Borough of Frackville, was granted intervenor status. 

After the submission of Pre-Hearing Memorandums; hearings were 

conducted on October 25, 26 and 27, 1983 by Board Member Anthony J. 

Mazullo, Jr. Thereafter, Post-Hearing Briefs were duly filed and 

the record was presented for adjudication. 

-473-



• I 

FINDINGS OF FACT 

1. Appellant, Butler Township Board of Supervisors, represents 

Butler Township, a duly organized Township of the Second Class, a 

political· subdivision of the Commonwealth of Pennsylvania._ 

2. Appellee, Commonwealth of Pennsylvania, Department of 

Environmental Resources (DER), has the responsibility of administering 
s the Clean Streams Law, 35 P.S. s691.1 et ~.; DER Rules and Regulations 

promulgated thereunder, 25 Pa. Code, ~91; the Sewage Facilities Act, 

35 P.s .. ~750.1 et ~·· and DER Rules and Regulations promulgated 

thereunder, 25 Pa. Code, ~71. 

3. Intervenor Ashland Borough is a duly organized borough 

under the provisions of the ·Borough Code of the Commonwealth 

·of Pennsylvania. , 

4. Intervenor Frackville Area Municipal Authority (FAMA) is 

a regional municipal authority formed by Frackville Borough to 

undertake the construction and operation of sewage collection 

and treatment facilities for the purpose of serving Frackville 

Borough, sections of Butler Township (specifically Englewood and 

Walnick Manor) and sections of West Mahanoy Township (specifically 

Altamont and Crestmont). 

5. Frackville Borough is located at the top of Broad Mountain. 

Bordering Frackville-to the west are the Englewood and Walnick Manor 

sections of Butler Township. Bordering Frackville to the east are 

the Altamont and Crestmont sections of West Mahanoy Township. Bordering 

Frackville to the north is Gilberton Borough. 

6. Ashland Borough is located to the west of Butler Township. 



• 'I ~ 
I 

7. The Ashland Reservoir is located in Butler Tdwnship, west 

of Frackyille Borough, north of Little Mahanoy Creek. 

8. Little Mahanoy Creek flows in an east to west direction, 

beginning east of Frackville Borough. 

9. Little Mahanoy Creek flows around, and not into, Ashland 

Reservoir. 

10. Mahanoy Creek is located to the north of both the-Little 

i'1ahanoy· Creek and Frackville.Borough. Mahanoy Creek flows through 

Gilberton Borough. 

11. Little Mahanoy Creek flows through Frackville Borough down 

into a valley west of Frackville where the creek is diverted into 

a man-made sluiceway located to the south of Ashland Reservoir. 

12. Ashland Borough owns a water distribution· facility which 

consists of Ashland Reservoir, a watershed and certain distribution 

lines. 

13. Little Mahanoy Creek is in the same watershed as Ashland 

Reservoir. 

14. Frackville Borough, West Mahanoy Township and Butler Town

ship have all adopted an official sewage facilities plan pursuant 

to the Sewage Facilities Act, 35 P.S. §750.1 et ~., and 25 Pa. 

Code §71. 

15. The official sewage plans of the three municipalities were 

submitted to and approved by DER pursuant to the Sewage Facilities 

Act, .35 P.S. §750.1 et ~., and 25 Pa. Code §71: 

16. The official sewage plans of the three municipalities are 

set forth in a wastewater study which is entitled "North Schuylkill 

County, Pennsylvan:La Wastewater Hanagement Study," dated May 1972 

an·d prepared by Betz Environmental Engineers, Inc. 
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17. Charles H. Quandel Associates, Inc., prepared a wastewater 

study for the Frackville area, dated February 11, 1981, which addressed. 

existing and proposed wastewater collection and treatment facilities 

for the Frackville area. 

18. DER's order of January 17, 1983 requires Frackville Borough, 

Butler Township, West Mahanoy Township and FM~ to execute satis

factory agreements which would allow for the implementation of the 

official sewaee plans of these municipalities and assure that all 

facilities called for or described in the official sewage plans and 

the Quandel study are constructed and placed into operation. 

19. DER's order of January 17, 1983 also requires that the 

aforementioned agreements provide for the construction, maintenance 

and operation of a regional sewage treatment facility by Frackville 

Borough, West Mahanoy Township, Butler . Township and FAMA at Site # 1 

as set forth in the Quandel study. 

20. Quandel's Site # 1 is a 7.835 acre partially wooded parcel 

of land located in Butler Township on the south side of Pennsylvania 

Route 61, approximately one half (1/2) mile east of Ashland Reservoir. 

21. Site.# 1 is owned by Pennsylvania Power and Light Company(PP&L). 

22. FAMA proposes to buy Site # 1 from PP&L. 

23. The sewage collection system currently in use in the area 

surrounding Frackville Borough is quite ~ld and in a deteriorated 

condition. The entire system is subject 

infiltration. 

to much inflow and 

24. FAMA presently operates a sewage pump station located at 

Fourth and Chestnut Streets in Frackville Borough, for the conveyance 
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of sewage from portions of Frackville Borough, West Mahanoy Township 

and Butler Township. 

25. ·sewage that is pumped through the Frackville pump station 

is inadequately treated or untreated and discharged down a hill

side into an abandoned mine located in Gilberton Borough. . 

26. The Frackville pump station occasionally suffers pump 

failures or overflows of storm water into the station.which exceed 

the pump's capacity. The resultant overflow of inadequately 

treated or untreated sewage drains into and pollutes Little Mahanoy 

Creek. 

27.. Neither Frack~lle Borough nor West Mahanoy Township nor 

Butler Township has a complete sewage system sufficient to collect 

and convey all the sewage from each municipality to the Frackville 

pump station. 

28. Neither Ashland Borough nor Butler Township disputes the 

need of Frackville and the surrounding municipalities for adequate 

sewage collection and treatment facilities. 

29. The discharge of untreated or inadequately treated sewage 

into Little Mahanoy Creek is injurious to public -health; to animal 

and aquatic life; and to industrial, recreational and domestic uses 

of these waters. 
l_j 

30. Adequate treatment of the sewage that drains into Little 

Mahanoy Creek is necessary to prevent public health hazards and to 

prevent pollution of Little Mahanoy Creek and other points of 

discharge into waters of the Commonwealth. 
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31. Site 1ft 1 is in an area zoned "woodland-conservation" under 

Section 401 of Butler Township's zoning ordinance. 

32. Permitted uses under Section 401 of Butler Township's 

zoning ordinance are as follows:. 

a. forest, scenic and wildlife preserves; 

b. s~ngle-family detached dwellings; 

c. public uses, structures or buildings owned or operated 

by the municipality :-:or an authority organized by the municipality. 

33. The Butler Township Zoning Hearing Board has refused to 

grant a special exception, a variance and a zon"ing permit to FAMA 

for the construction of a regional sewage treatment facility at 

Site #·1 in Butler Township. The decision of the Zoning Hearing 

Board was affirmed by -the Court of Common Pleas of Schuylkill 

County at ·No. S-1004·of 1981 (January 5, 1982). The decision 

~ of the Court of Common Pleas was subsequently affirmed by 

Commonwealth Court at 234 CD on October 21, 1982. 

34. Frackville Borough, West Mahanoy Township, Butler Township 

and FM1A have failed to enter into an agreement, satisfactory and 

acceptable to DER, for the implementation of a plan covering the 

collection and treatment of sewage from Frackville Borough, 

the Village of Englewood in Butler Township and the Village of 

Altamont in West Mahanoy Township, and for the construction of 

a regional sewage treatment facility at Site # 1. 

35. DER's order of January 17, 1983 was issued after consid

eration of the official sewage plans of Frackville Borough, West 

Mahanoy Township and Butler Township. 
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36. The official sewage plan of Frackville Borough proposes that 

maximum use should be made of existing sewage collection systems. The 

plan also proposes that the capacity of the Frackville pump station 

be increased to enable the station to handle sewage from Altamont and 

Englewood. The plan further proposes that the combined sewers in the 

north drainage area be replaced so that storm water flow through 

Frackville's collection system can be eliminated, thereby decreasing 

the amount of pumping required in the system. 

37. The official sewage plan of Altamont. proposes the construction 

of a separate collection system which would discharge into Frackville's 

collection system. 

38. The official sewage plan of Butler Township proposes a series 

of sewage coll~ction lines to be placed throughout Butler Township, 

including the Vil~age of Englewood. 

39·. West Mahanoy Township currently has sewage collection lines· 

which drain into_the Frackville collection system. 

40. The official sewage plans of Frackville Borough, Butler 

Township and West Mahanoy Township are capable of being implemented 

in an internally consistent manner. 

41. The Quandel study considered the need of Frackville Borough, 

West Mahanoy Township and Butler Township for a comprehensive sewage 

collection and treatment system. 

42. The Quandel study set forth a cost analysis of sewering 

Frackville Borough, Englewood and Altamont in relation to ultimate 

sewage treatment and disposal. 

43. The Quandel study-considered two locations for a regional 

sewage treatment facility, identified as Site # 1 and Site # 2. 
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44. Site# 1 as set forth in the Quandel study is the 7.835 

acre tract located in Butler Township. A sewage treatment facility 

operated at Site 11 1 would discharge sewage into Little Mahanoy Creek. 

45. Site # 2 as set forth in the Quandel study is located in 

Gilberton Borough. A sewage treatment facility operated at·: Site 1ft. 2 

would discharge sewage into Mahanoy Creek. 

46. The Quandel study considered the advantages and disadvantages 

of locating a sewage treatment facility at Site 1ft 1 or Site 1ft 2. 

47. The Quandel study recommended Site 1ft 2 for location of a 

regional sewage treatment facility. 

48. The Quande 1 study was considered by DER in preparing 

and issuing its order of January 17, 1983. 

'49. No part of DER's order of January 17, 1983 has beeri complied 

with by:. the municipalities subject to that order . 

. 50. Malfunctions at the Frackville pump station cause sewage 

from Butler Township to contribute to the pollution of Little 

Mahanoy Creek. 

51. Frackville Borough and FAMA have attempted in good faith 

to comply with DER's order of January 17, 1983. 

52. The official sewage plan of Butler Township proposes 

Site # 2 for the location of a regional sewage treatment facility. 

53. Site # 2,as set forth in the official sewage plan of Butler 

Township, is located in Girardville, with a proposed discharge into 

Mahanoy Creek. 

54. The wastewater study conducted by Betz Environmental 

Engineers, Inc., considered twenty one (21) sites as alternate 

locations for a proposed regional sewage treatment facilty. 
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55. In preparing and issuing its order, DER considered twenty 

one (21) altei~ate sites for a proposed.regional sewage treatment 

facility, including Site# 1, Quandel study's Site# 2 and Betz 

study's Site # 2. 

56. Harleth W. Davis, Jr., a DER employee and an expert .in 

wastewater treatment and watershed management, participated in 

DER activities leading up to the issuance of DER' s order of January 

17, 1983.' 

57. In issuing DER's order, Mr. Davis did not consider the 

zoning ordinance of Butler Township. 

58. In issuing DER's order, Mr. Davis was aware that Farmers' 

Home Administration was opposed to financing a proposed sewage 

treatment facility at Site # 2. 

59. Richard J. Sichler is employed by DER as a regional 

hydrogeologist. 

60. In the course of car~ying out his duties for DER, Mr. 

Sichler examined the hydrogeology of Ashland .Reservoir and its 

environs. 

61. In the course of carrying out his duties for DER, Mr. 

Sichler conducted a study to determine the effect, if any, of a 

proposed sewage treatment facility to be located on Site # 1 on the 

quality of water in Ashland Reservoir. and the quantity of water 

flowing into Ashland Reservoir. 

62. In conducting his study, Mr. Sichler sought to identify 
·,, 

ground water discharge and recharge areas to determine where 

such areas were located and how construction and operation 
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of a regional sewage treatment facility at Site # 1 would affect 

. those areas. 

63. A ground water recharge area is an area that receives precip

itation which percolates: through the soil and contributes to the ground 

water flow in that area.·. 

64. A ground water discharge area is an area where ground water 

is expelled from the ground and which becomes. surface water through 

seeps or springs. 

65. Mr. Sichler also conducted field observations in the areas 

surrounding Little Mahanoy Creek and Ashland Reservoir for the purpose 

of identifying ground water recharge and discharge areas. 

66. Based upon his field observations, Mr. Sichler prepared a 

map which identified the ground water recharge and discharge areas 

surrounding Little Mahano.y Creek and Ashland Reservoir. 

67. In preparing the map referred to in Finding of Fact No. 

66, Mr: Sichler interpreted aerial photographs supplied by the 

United States Geological Survey (USGS). 

68. The USGS photographs represent an accurate topographicai 

depiction of Frackville ·Borough, West Mahanoy Township and Butler 

Township and indicate possible areas of fractures or faults. 

69. After studying the USGS photographs, Mr. Sichler conducted 

a fracture trace analysis of the areas surrounding Little Mahanoy 

Creek and Ashland Reservoir. 

70. Mr. Sichler field-checked the results of his fracture 

trace analysis. 

71. A "fracture" describes rock strata which is broken but where 

there is no discernible movement between the two blocks of rock. 
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72. A "fault" describes rock strata which is broken and where 

there is some movement between the two blocks of rock. 

73. A fracture trace analysis may indicate zones of fractured 

bedrock, ·which induce a higher ground water flow along the· line 

of the fractured bedrock. 

74. The existence of fractured bedrock changes the s~ape of 

ground water basins, which a:L.te.;t:,s :the ground water flow to a configur

ation that does not appear on the surface. 

75. The fracture trace analysis conducted and field-checked 

by Mr. Sichler did not show any significant traces of fractured 

bedrock in the area surrounding Site # 1. 

76. The fracture traces in the area surrounding Site # 1 will 

not have· any significant impact on the ground water that reaches 

Ashland Reservoir. 

77. In conducting his studies and carrying out-his field 

investigations, ~1r. Sichler determined that Site # 1 is located in 

a ground water discharge area. 

78. Ground water at Site ifo 1 will not flow any farther 

downstream into Ashland Reservoir. 

79. Ground water at Site # 1 is discharged into Little Mahanoy 

Creek and carried around Ashland Reservoir by the sluiceway and aqueduct 

system into which the creek is diverted south of Ashland Reservoir. 

80. Site # 1 is not located in the ground water basin which 

provides ground water flow for Ashland Reservoir. 

81. A field investigation conducted by Hr. Sichler shows 

that Little Mahanoy Creek is a gaining creek, in terms of flow, 

as it approaches Ashland Reservoir. As a result, Little Mahanoy 
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Creek is not in a critical recharge area of Ashland Reservoir. 

82. Construction and operation of a sewage treatment facility 

· at Site # 1 would not alter the ground water flow in the ground 

water basin. 

83. Construction of a treatment facility at Site # 1, should 

it involve blasting, would not affect the ground water or ·surface 

water flow into the Ashland Reservoir. 

84. In terms of soil conditions, the phrase "artesian" describes 

a soil condition where there is a consistent upward pressure of 

ground water. 

85. A "swampy area" is one form of an artesian condition. 

86. Site # 1 is located in a swampy area. 

87. Construction of a treatment facility at Site# 1 would 

involve some form of pumping to lower the water table and alleviate 

-the artesian condition of the "soil in order to provide a sui table 

foundation on which to construct the facility. 

88. A pumping system could "I:>e designed to limit the effects 

of such pumping to the 7.835 acre area designated as Site # 1. 

89. Pumping at Site # 1 during construction would not threaten 

the springs that flow into Ashland Reservoir because Site # 1 is 

located in a discharge area. 

90. The use of pumping to alleviate an artesian condition is 

not an unusual construction technique for sewage treatment facilities 

located in swampy areas. 

91. A geological fault is located within one half (1/2) mile of 

Ashland R~servoir and it terminates approximately one quarter (1/4) of 

a mile west of Site # 1. 
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92. The existence of a geological fault within one quarter 

(1/4) of a mile west of ~ite # 1 would not have an impact on the 

location and operation of a sewage treatment facility on Site # 1. 

93. Paul Malinchok is vice pre~ident of FAMA. 

94. In his capacity as vice president of FAMA, Mr. Malinchok 

is familiar with maintenance procedures concerning the pr~sent 

sewage collection systems in Frackville Borough. 

95. On numerous occasions, ~. Malinchok h<;ts observed raw 

sewage flowing in the st~eets of Englewood. Sewage from Englewood 

flows into and pollutes Little Mahanoy Creek. 

96. Butler Township officials declined an offer from FAMA 

to join FAMA . 

. 97. Funding in the form of. grants and loans is available 

to FAMA from Farmers' Home Administration and Appalachian Regional 

Council, provided FAMA constructs a .sewage treatment facility on 

Site 1ft 1. 

98. Without the combination of loans and grants from Farmers' 

Home Administration and Appalachian Regional Council, FAMA will be 

unable to pay for the construction of a sew~ge treatment facility. 

99. Ground water flow in the areas surrounding Little Mahanoy 

Creek and Ashland Reservoir is mo.s:t:;ly controlled by topographical 

features. 

100. The existence of geological fractures and faults in the 

areas surrounding Little Mahanoy Creek and Ashland Reservoir does 

not alter in any significant manner the ground water flow in 

those areas . 
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101. Lawrence A. Pawlush is employed by DER as a Water Quality 

Regional Manager for the Wilkes-Barre region. The Wilkes-Barre 

region encompasses the area of the proposed sewage treatment facility. 

102. Mr. Pawlush supervised Mr. Harleth W. Davis, Jr. and Mr. 

Richard J. Sichler in their capacities as DER employees. 

103. Mr. Pawlush was directly responsible for DER's order of 

January 17, 1983. 

1,04. Mr. Pawlush's decision to issue DER's order was based upon: 

information received by Mr. Davis, a DER geologist; field investi-

gations conducted by Mr. Pawlush; the condition of existing sewage--col

lection ~- systems in the Frackville area; the dispensability of 

an on-site pumping station if the facility was constructed at Site 

# 2; the availability of taking·in sections of Butler Township that 

would not be sewered; construction costs; operational costs, including 

standby1 electrical- power costs; economic and developmental factors; 

including proposed expansion of the Frackville area for a motel 

and a prison complex; and. the availability .of funding for Site# 1. 

105. Frank W. Sames, Jr. is vice president of engineering for 

Charles H. Quandel Associates, Inc., and the author of the Quandel 

study dated February 11, 1981. 

106. As revealed by an analysis of ~he Quandel study, some of 

the disadvantages of locating a treatment facility at Si~e # 2 

include: the necessity of pumping eighty (80) percent of the collected 
\ 

sewage up a mountainside; the necessity of building a long discharge 

line which would run down a steep mountain and across coal fields 

to Mahanoy Creek; the necessity of purchasing several_ parcels of 

land currently owned by Reading Company; and the necessity of 

conE!tructing a supplementary pump station .to be located 
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at Site 1fo 1 to handle the sewage from Englewood and lvalnick Manor. 

107. Due to the delay in constructing a regional sewage treat

ment facility, the economic costs increase·, the availability of 

funding is jeopardized, the development of housing projects and 

an industrial park is impeded, and pollution of Little Mah_anoy 

Creek continues unabated. 

108. The Pennsylvania Bureau of Corrections plans to construct 

a prison complex south of Frackville Borough. 

109. The plans for the proposed prison complex anticipate tying 

into the Frackville area sewer system. 

llO. The prison complex cannot tie into the Frackville area 

sewer system unless a sewage treatment facility is constructed ... 

111. Because of. the extent of development in, and the size of, 

Frackville Borough, there is no feasible location in Frackville 

Borough on which to construct a sewage treatment facility. 

112. Construction and operation of a regional sewage tr~atment 

facility at Site # 1 would not involve any violations of generally 

accepted water management or resource management principles. 

113. Dennis Pennington is vice president of the geotechnical 

group of SMC Martin, Inc., Valley Forge, Pennsylvania. 

114. Mr. Pennington conducted field observations in the 

area surrounding Ashland Reservoir and prepared a ground water 

impact study for Ashland Borough officials. 

115. Four major springs and a well drilled in 1980 by Mr. 

Pennington provide the major sources of wat~r for the Ashland 

Reservoir. 
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116. Ashland Reservoir covers an area of approximately thirteen 
. 

hundred (1,300) acres. 

117. Ashland Reservoir is located in a woodland-conservation 

zone as designated by Butler Township's zoning ordinance. 

118. Ashland Reservoir has a capacity of one hundred ten million 

(110,000,000) gallons. 

119. Ashland Reservoir's water supply meets the potable drinking 

water quality requirements set by DER. 

120. Ashland Reservoir supplies water to approximately five 

thousand two hundred (5~200) area residents. 

121. Ashland Reservoir supplies the only suitable source of 

potable drinking wate·r for area residents presentiy served by the 

reservoir. 

122. The normal daily consumption rate for Ashland Reservoir 

is approximately eight hundred thousand (800,000) gallons. 

123. The total capital cost of placing a treatment facility at 

Quand?l's Site # 2 is approximately eight percent greater than the 

total capital cost of placing the facility at Site_ 11 1, excluding the 

addition of an outfall structure at Site # 2, which would significantly 

increase the cost of placing the facility at Site # 2. 

124. A proposed stream relocation set forth in the Quandel study 

would relocate Little Mahanoy Creek within the discharge area and 

therefore would not affect the feeder springs, seeps or other ground 

water sources that recharge Ashland Reservoir. 

125·. Ashland Reservoir has been polluted by sewage overflow from 

Little Mahanoy Creek on only one previous occasion. This occurred in 

1951 when faulty maintenance procedures resulted in the failure 

to remove in a _timely fashion a fallen tree that had blocked 
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the creek's channel, causing an overflow and the discharge of sewage 

into Ashland Reservoir. 

126. Except for the overflow incident in 1951, there is no evidence 

whatsoever of sewage from Little Mahanoy Creek discharging into Ash

land Reservoir. 

127. Englewood and Walnick Manor must be sewered in order ..:to. ~elim- · 

inate the contribution of these municipalities to the pollution of 

Little Mahanoy Creek. 

128. If a regional sewage treatment facility is located on Site 

# 1, all the sewage from Englewood could flow by gravity to the .treat

ment facility. 

129. The location of a sewage treatment facility at Quandel's 

Site {fo · 2 would not permit the. sewering of Englewood because a supple

mentary pump station would have to be constructed at Site {fo 1 to pump 

Englewood's sewage back to Frackville's pump station and thence up 

a hill against approximately two hundred thirty (230) feet of dynamic 

head at Site # 2. In engineering terms, two hundred thirty (230) feet 

is a significant amount of dynamic head. 

130. The location of a sewage treatment facility at Quandel's Site 

{fo .2 would require gaining acces·s - to various parcels of land where 

private homes are situated. 

131. I.f a sewage treatment facility is constructed on Site {fo 1, 

Ashland Reservoir could be polluted with sewage only unde~ the follow

ing simultaneous occurrences: total electrical failure; total backup 

system failure; a rainstorm of tremendous and as yet unrecorded pro

portions; faulty maintenance of the Little Mahanoy Creek sluiceway 

such that it would remain blocked for a significant period of time; 

and, failure to detain the sewage in the treatment facility. 
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132. Ashland Reservoir continues to maintain a supply of suit

able water despite decades of sewage discharge into Little Mahanoy 

Creek. 

DISCUSSION 

DER's order, dated January 17, 1983, was promulgated pursuant to 

the Clean St.reams Law (hereinafter: the Act) , 35 P. S. §691. 1 et ~· , 

DER Rules and Regulations promulgated thereunder, 25 Pa. Code §91, 

the Sewage _Facilities Act (hereinafter: SFA), 35 P.S. §750.1 et ~·· 

and DER Rules and Regulations promulgated thereunder, 25 Pa. Code 

§71. Under the Act, the legislature granted DER comprehensive powers 

to control pollution of Commonwealth waters. In order to fully exer

cise its powers under the Act, DER may 'tissue such orders as may be 

necessary to implement the provisions of [the Act]." 35 P.S. §§691.5 

(b)(l); 691.5(b)(7). Specifically, the·Act provides that DER may order 

a mtmicipality "to acquire, construct, repai~, alter, complete, 

extend or opera·te a sewer system and/ or treatment facility." 35 P·. S. 

§691.203(a). Moreover, DER may order municipalities "to negotiate 

with other municipalities for combined or joint sewer systems or 

treatment facilities." 35 P.S. §691.203(b). 

The breadth of DER's powers under the Act makes it apparent that 

the legislature intended to create a comprehensive program of water 

quality management with the power to regulate-- without interference 

from local authorities-- centered in DER. Despite such a grant, Butler 

and Ashland contend that the Act does not give DER the power to preempt 

Butler's duly enacted zoning ordinance. Specifically, they contend that 

Butler's zoning ordinance does not permit the construction by FAMA of 
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a regional sewage treatment facility at Site # 1.2 Thus, Ashland and 

Butler request that the Board overturn DER' s order requiring construc

tion of the facility at Site # 1. At the hearings, the Board ruled 

that DER did have the power under the Act to preempt local zoning 

ordinances; however, Butler and Ashland requested a written opinion 

on the issue of preemption. 

In considering the issues raised in this appeal, it must be noted 

that, because DER's order requires the construction of a sewage treat

ment faci~ity, the burden of proof restsr>wit'h DER to establish by a 

preponderance of the evidence the affirmative of any issue. 25 Pa. 

Code §§21.10l(a); 21.10l(b)(5). After· reviewing the record and the 

briefs submitted by counsel, the Board holds that DER does have the 

power to preempt local zoning ordinances in issUing the type of orders 

at issue herein pursuant to the Clean Streams Law.: The reasons for 

the Board's holding are set forth below. 

At th~ outset, it must be noted that there is no language in 

either the Act or in DER Rules and Regulations requiring DER to abide 

by local zoning ordinances in issuing its. orders. The Act does enuu~~:!rate 

2. The relevant portion of Butler's zoning ordinance is set out 
in Finding of Fact No. 32. It should be noted that there is some dis
agreement among the parties as to whether the ordinance contains a 
"use" or "user" restriction. Both the Court of Common Pleas of Schuyl
kill County and Commonwealth Court noted in their decisions (see Finding 
of Fact No. 33) that Butler's zoning ordinance appeared to permit the 
construction of a sewage treatment facility at Site # 1 under the 
"public use" portion of the ordinance, but only if the facility was 
owned or operated by Butler Township or an authority organized by 
Butler Township. Because the Board holds that the Clean Streams Law 
preempts local zoning ordinances when DER issues the type of order 
at issue herein, we need not reach the issue of whether the ordinance 
contains a "use" or "user" restriction. 
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3. 
five factors w.hi,ch. DER mus.·t con$::i:.de.r, but But:;ler and Ashland do not 

4 
conterid· that DER failed to consider these factors. Similarly, DER 

Rules and Regulations enumerate specific factors that DER must con

s·ider where a comprehensive program of water quality management is 
5 

involved, out Butler and Ashland do not contend that DER failed to 

consi:.der these factors. 

Although the Act and DER Rules and Regulations do not explicitly 

provide for the preemption of local zoning ordinances, the Board finds 

that the sweeping language and comprehensive nature of the Act support 

DERrs positi:.on with ·regard to preemption under the facts of this appeal. 

Tqe Act's objectives are to prevent future pollution of Commonwealth 

waters. and to reclaim and restore to a clean, unpolluted condition 

streams which are presently polluted. 35 P.S. §691.4(3). The achieve-

ment of these objectives therefore requires a comprehensive pr?gram of 

watershed management and control. 35 P.S. §691.4(5). Thus, DER is 

granted broad powers with which to achieve the qbjectives of the Act. 

3. The Clean Streams Law provides that, in issu.ing its orders 
under the Act, DER must consider.: l)water quality management and pol
lution control of the watershed as a whole; 2)the present and possible 
future uses· of particular waters; 3)the feasibility of combined or 
joint treatment facilities; 4)the state of scientific or technical 
knowledge; and, 5)the immediate and long-range economic impact upon the 
Commonwealth and its· citizens. 35 P.S. §691.5(a). 

4. Butler and Ashland do contend that DER's order constituted an 
abuse of discretion in that the order was premised solely upon finan
cial considerations. To the extent that this contention can be read to 
fairly imply that DER fai·led to consider the statutory factors set forth 
in Section 691.5(a) of the Act, the Board expressly rejects such a con-

, tention. 

5. DER's Rules and Regulations provide that: in cases where a com
prehensive program of water quality management and pollution control is 
inadequat~ or non-existent and a project is necessary to abate existing 
pollution or health hazards, the best mix of: l)expeditious action to 
abate pollution or health hazards; 2)consistency with long-range deve
lopment; and, 3) economy, should be considered in the evaluation of al
ternatives and in justifying proposals. 25 Pa. Code §91.3l(c). Butler 
and Ashland do not contend that DER failed to consider these factors . 
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One of these powers permits DER to do exactly what it has done in 

the p·resent case--to order various municipalities to negotiate the 

execution of an agreement yroviding for the construction of a reg

ional sewage treatment facility. 35 P.S. §691.203(a)(b). In the 

absence of such all-inclusive powers, it is difficult to conceive 

how the legislative intent to create a comprehensive program of water

shed management and control could ever be effecutated. 

In addition, the Board notes that it would be an anomaly 

-for the legislature to create a comprehensive scheme under the Act 

while at the same time permitting local authorities to use their zon

ing ordinances to frustrate DER's attempts to carry out its statutory. 

obligations. It would be particularly anomalous when the township 

attempting to interpose its local zoning ordinance--here, Butler 

Township--is one of the municipalities contributing to the pollution_ 

of Commonwealth 'waters. (See Findings of Fact Nos. 27, 50 and 95). 

To hold that DER, when it issues the type of order at issue herein, 

does not have the power to preempt loca1 zoning ordinances under the 

Act in such a situation would have the effect of completely thwarting 

DER's attempt to enforce the provisions of the Act. The Board firmly 

believes that the legislature did not intend such a result. 

Moreover, Board precedent in an analogous context supports 

our holdin-g with regard to preemption of local zoning ordinances under 

the Clean Streams Law. In Township of Hilltown v. DER and Haines and 

Kibblehouse, Inc., EHB Docket Nos. 79-025-W and 80-035-W, 1980 EHB 215 

and 1980 EHB 470, and Board of Supervisors of Springfield Townshi-p v. 

DER and Peter S. Mozino, EHB Docket No. 80-019-W, 1982 EHB 104, the 

Board held that if the statute at issue preempted local zoning ordinances 

DER's authority to issue permits was not conditioned upon DER's consider

ation of local zoning ordinances. Although Hilltown and Mozino involve 
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permitting decisions by DER, rather than orders issued by DER, their 

holdings are applicable by analogy to the present appeal. 

It should be noted that, in Hilltown~ the board found that 

Section 17 of the Surface Mining Conservation and Reclamation Act 

(SMCRA), 52 P.S. §1396.1 et seq., expliqitly preserved a role for lo

cal zoning ordinances, which were not preempted by SMCRA. 

However, .there is ample language in the Clean Streams 

Law which evinces an overriding legislative intent with regard to pre

emption of local zoning ordinances,.for orders of the sort DER has is

sued to Butler Township. See, City of Pittsburgh v. Commonwealth, 468 

Pa. 174, 360 A.2d 607 (1976). As noted previously, the legislature 

created a.comprehensive program of·watershed management and control 

with the power to regulate in the first instance granted to DER. Thus, 

in enumerating those factors. which DER must consider in issuing·orders 

pursuant to the Clean Streams Law, the legislature saw fit not to in-

elude local zoning ordinances as part of those enumerated factors. 

Indeed, the ~oard cannot conceive of any statewide comprehensive program 

which could succeed if municipalities were free to interpose their lo

cal zoning ordinances to thwart DER's attempts to carry out its statu-

tory obligations. 

Of course, in reviewing the exercise of DER's powers under a 

statutory mandate, the J?oard shall liberally construe the statute so 

as to achieve the legislature's objective in promulgating it. Statu

tory Construction Act, 1 Pa. C.S.A. §l928(c). In addition, in ascer

tain~ng the intent of the legislature, it is presumed that the legis

lature did not intend an absurd result. 1 Pa. C.S.A. §1922. The 

Board believes that it would border on the absurd for us to affirm the 

result that would follow from Ashland and Butler's position--namely, 

tl]at a township which violates the Clean Sti:eams Law by -permitting rm.; 
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sewage from the township to discharge ~nto and pollute the Common

wealth's waters can interpose its local zoning ordinance to frustrate 

DER's attempt to enforce the Act to prevent the pollution of Common

wealth waters. The Board reiterates that Board precedent, the language 

and scope of the Clean Streams Law, and legislatively enacted theories 

of statutory construction all point to the inescapable conclusion that 

the legislature intended to provide DER with the power to preempt lo

cal zoning ordinances when issuing orders pursuant to the· Clean Streams 

Law which require various municipaliti~s to negotiate an agreement pro

viding for the construction, operation and maintenance of a regional 

sewage treatme~t facility. 

Butler and Ashland have raised a number of additional argu

ments which the Board hereby addresses. 

First, the Board rejects as wholly without merit and without 

the need for further elucidation the contention that DER's order re

presents an unconstitutional infringement on the powers of the judici

ary and an unlawful collateral attack on.a final order of the Common

wealth Court. 

Second, the Board also rejects as wholly without merit the 

contention that DER's order is ambiguous and self-contracictory. On 

the contrary, the Board finds that the official sewage plans of the 

various municipalities can be implemented in an internally consistent 

manner upon compliance with DER's order. (See Finding of Fact No. 40). 

'Also, far from being ambiguous, DER's order is a model of clarity; the 

order requires, inter alia, that the various municipalities execute 

satisfactory and acceptable agreement(s) which would provide for the 

implementation of the official sewage plans of each municipality and the 

construction, maintenance and operation of a regional sewage treatment 
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facility as Site #1. The Board fails to see how the order could be 

any clearer. 

Third, the Board rejects the contention that DER exceeded 

its statutory authority when it ordered the named municipalities and 

municipal authorities to construct a regional sewage-treatment facil

ity at a specific locat:ion.· The Clean Streams Law explicitly grants 

DER the power to order a municipality to negotiate with ~ther munici

palities for the purpose of constructing combined or joint sewer sys

tems or treatment facilities. 35 P. S. §691.203 (a) (b). Horeover, DER 

is granted the broadest possible powers under the Act--namely, the 

power to issue such orders as may be necessary to implement the provL-

sions of the Act. 35 P.S. §§691.5(b)(l); 691.5(b)(7). In the case at 

bar, DER deemed it necessary to order the construction of a regional 

sewage treatment facility on Site #1 and the Board has found no evidence 

in the record to serve as a basis for overturning DER's order. 

Fourth, the Bqard holds that, because the Clean Streams Law 

preempts local zoning ordinances for orders of the sort DER has issued 

to Butler Township, DER has no duty to consider such ordinances under 
6 

Article I, Section 27 of the Pennsylvania Constitution. However, this 

6. The· duties of DER as trustee of the Commonwealth's public 
naturai resources arise from Article I, Section 27 of the Pennsylvania 
Constitution, which provides: 

The people have a right to clean air, pure 
water, and to the preservation of natural, scenic, 
historic, and aesthetic values of the environment. 
Pennsylvania's public natural resources are the 
common property Qf all the people, including gene
rations yet to come. As trustee of these resources, 
the Commonwealth shall conserve and maintain them 
for the benefit of all the people. 

As interpreted by the courts of the Commonwealth, DER's duties 
under Article I, Section 27 are subject to the threefold test set 
forth in p·ayne v.· Kassab, 11 Pa. Cmwlth. 14, 312 A.2d 86 (1973) aff'd 
468 Pa. 226, 361 A.Zd 263 (1976). The Payne test is as follows: 
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does not mean that DER has no duty whatsoever under Section 27. 

Rather, as trustee of the Commonwealth's public natural resources, 

DER has the responsibility to cons~rve and maintain public natural 

resources for the benefit of all the people. Payne, supra. How

ever, under the Clean Streams Law, DER is also obligated to take 

whatever actions DER deems necessary and appropr~at~ in order to ac

hieve the objectives of the Act. Thus, in carrying out its dual re

sponsibilities under the Act and Section 27, DER must balance con-

flicting environmental and social concerns in arriving at decisions 

which are intended to be expedient as well as cognizant of the high 

priority which Section 27 has placed upon the conservation of the 

Commonwealth's public natura1 resources. 

The standard that has been adopted to determine if DER ac

tions are in compliance with Article I, Section 27 o~ the Pennsylvanii 

Constitution is set forth in Payne, supra. (See footnote no. 6). We 

6. Continued. 

(l)was there compliance with all applicable 
statutes and regulations relevant to the pro
tection of the Commonwealth's public natural 
resources?; 
(2).does the record demonstrate a reasonable 
effort to reduce the environmental incursion 
to a minim~u?; and 
(3)coes the environmental harm which will re
su:~ from the challenged decision or action 
so clearly outweigh the benefits to be derived 
therefrom that to proceed further_ would be an 
abuse of discretion? 

Payne, supra, 11 P3.. C:::.".:lth. at 29-30, 312 A.2d at 94. 

Evidently, DER's duty to consider local land use ordinances under 
Section 27 and Payne only arises if the statute at issue does not pre
empt local zoning ordinances. Mozino, supra. Because the Board holds 
that the Clean Streams Law preempts local zoning ordinances when DER 
issues the type of order at issue herein, DER has no duty to consider 
those ordinances under Article I, Section 27 of the Pennsylvania Con
stitution, and the argument of Butler and Ashland to the effect is an 
irrelevancy. · 
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will consider each factor of the threefold standard of Payne to 

determin·e if DER' s order is in compliance ·with Article I 1 Section 

27 of the Pennsylvania Constitution. 

The first test ~et forth. in Payne requires DER to comply with· 

all ·applicable -statutes and regulations·that are ·relevant to the pro

. tection of the Commonwealth's public natural resources. DER's order 

was promulgated pursuant to the Sewage Facilities Act, 7. the "Clean 

Streams Law and DER Rules and Regulations·, 25 Pa. Code "§91 et seq. 

As a resu.:t.t, DER was required to consider those ·factors set forth · 

·in the Clean Streams Law (see footnote no. 3)" and in 25 Pa .. Code 

§91.3l(c) (see footnote no. 5). The Board has already noted that 

7. DER's· order states that it is promulgated pursuant to.Sections 
.. 5(a)(~), 203, 402(a) and 610 of the Clean Streams Law, 35 P.S. §§691.5 

-(a)(3), 691.203, 691.402(a) and 691.610, as well as Section 10(3) of 
the Sewage Facilities Act·, .35 P. S. § 750. 10 (3). Ashland' and Butler 'con-

. tend that DER's order violates the Sewage Facilities Act (SFA) because, 
under Section 5(d)(4), DER is required to take all aspects of planning 
and zoning into·account upon approval of official sewage pla~s under 
the SFA. ·35 P.S. §750.5(d)(4); Delaware County Community College, et 
al. v. Fox, et al., .20 Pa.Cmwlth. 335, 342 A.2d 468 (1975). However, 
in its order-,-DER is only requiring, inter alia, implementation of 
official sewage plans that had already been submitted by the various 
municipalities and approved by DER prior to the issuance of its order 
of January 17, 1983. (See Finding of Fact No. 15). Butler and Ashland 
do not contend that DER failed to consider local zoning o.rdinances 
when it approved the official sewage plans of the vari_ous municipal
ities, and indeed, that is not an issue in the present appeal. In 
addition, Butler and Ashland do not contend that the municipalities 

·themselves failed to consider local zoning, as they are required to 
do, when they submitted their official sewage plans to DER. 35 P.S.· 
§750.5(d); 25 Pa. Code §71.14(a)(5). Of course, that part of DER's 
order which requires the construction of a regional sewage treatment 
facility at Site # 1 was promulgated pursuant to the Clean Streams 
Law. 35 P.S. §§691.203(a), 691.203(b). Because the Board holds that 
the Act preempts local zoning ordinances when DER issues the type 
of order at issue herein, the Board rejects the contention that 
the SFA required DER to consider local zoning when it issued its 
order. 
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Ashland and Butler do not contend that DER'failed to consider the 

factors enumer~ted in the Clean Streams Law and 25 Pa. Code. Ash-

land and Butler do contend that DER's order amounts to an abuse of 

discretion in that it ·was premised solely upon financial consider

ations. While financial considerations did play an important role 
8 

in DER's decision-making process, the record clearly indicates 

that environmental concerns played an equally important role. 

(See Findings of Fact Nos. 35, 48, 55 and 104). Thus, the Board 

rejects the contention that DER's order was prem~sed solely upon 

financial considerations. 

The second test set forth in Payne requires a reasonable 

effort onDER's part to reduce· the environmental incursion to a 

minimum. Again, the Board finds that the record clearly indicates 

that DER considered all of the available alternate sit·es for the 

construction of a regional sewage treatment facility (see Finding 

of Fact No. 55)..: and DER came to the eminenb.ly reasonable conclusion 

that Site # 1 was the only feasible site from both an economical 

and environmental viewpoint. With raw sewage flowing into Little 

Mahanoy Creek and with raw sewage being discharged into an abandoned 

mine pit on a daily basis, the Board rejects with a great de,gree of 

skepticism the contention that the order which was designed to 

correct such an abhorrent situation does not evince a reasonable 

effort on DER's p~rt to reduce the environmental incursion to 

a minimum. 

e~ Of course, DER is required to consider the economic impact 
of its actions when it issues orders pursuant to the Clean Streams 
Law. 35 P.S. §691.5(a)(5); 25 Pa. Code §91.3l(c)(iii). 
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The third test set forth in Payne asks: does the environmental 

harm which would result from the challe·nged decision or action so 

clearly outweigh the benefits to be derived therefrom that to pro

ceed further would be an abuse of discretion? The Board finds that 

the record does not indicate that any environmental harm·would re

sult from compliance with DER's order. On the contrary, the record 

is replete with substantial credible evidence which establishes that 

there are numerous considerable benefits to be derived from com-

pliance with DER's order. As described in sufficient detail by the " 

Honorable George·W. Heffner of the Court of Common PLeas of Schuyl

kill County, 'the following benefits would ensue upon completion of 

a regional sewage treatment facility at Site # 1 in Butler Township: 

(l)Ashland Borough's water supply would no 
longer be in danger from the existing sources of 
pollution; · 

(2)the problem of raw sewage seeping into the 
yards of. residential homes in EnglE=!wood and 'Halnick 

· lvlanor would be elimi.nated; 
(3) it would foster the ·location of new indus

tries and provide more job. opportunities· in an 
industrial park in the area to be served by the 
proposed treatment facility; 

(4)it would lessen or eliminate the pollution 
of Little Mahanoy Creek; 

(5)it would treat the sewage that is presently 
collected by FA11A and therefo~e would eliminate any 
existing pollution caused by discharges of untreated 
sewage; 

(6)it would provide for the availability of 
public funding for the construction of the treatment 
facility at Site # 1; and, 

(7)it would eliminate the necessity of building 
a supplementary pump station, which would be required 
if the treatment facility was constructed at another 
site. · 

Even a cursory review of the aforementioned benefits shows that the 

third test of Payne has been satisfied. In addition, Judge Heffner 

of the Court of Common Pleas of Schuylkill County stated that the 
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record before the court clearly proved that Site # 1 was the most 

feasible site for a regional sewage treatment facility and that 

placement of the facility at Site f.b 1 would not be detrimental to 

the health and welfare of area citizens. 

Finally, the Board must determine whether or not DER's order 

complied with the Clean Streams Law and DER Rules and Regulations 

promulgated thereunder. 35 P.S. §691.1 et ~., 25 Pa. Code §91 et 

~· If so, then DER' s order constituted a reasonable exercise of 

its discretion. If not, DER's action would constitute ~n abuse of 

discretion and be arbitrary and capricious. Because DER's order 

requires the named municipalities to construct a regional sewage 

treatment facility, DER bears the burden of proving that its order 

censtituted a reasonable exercise of its discretion .. 25 Pa. Code 

§21.10l(b) (5). 

After reviewing all the evidence introduced at the hearings 

and the briefs of all parties, the Board holds that the record 

clearly establishes that DER's order was neither an abuse of dis

cretion nor amounted to arbitrary and capricious action. Rather, 

DER has established, without effective rebuttal from Butler or 

Ashland, that Site # 1 is the only feasible location for a regional 

sewage treatm~nt facility from an economical, environmental and 

practical viewpoint. (See Findings of Fact Nos. 97, 98 and 104). 

DER has also established that the individual responsible for 

issuing its order, Mr. Lawrence A. Pawlush, considered all of 

the statutorily mandated factors under the Clean Streams Law 

and DER Rules and Regulations promulgated thereunder. 
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The Board is well aware of the importance of this litigation 

to the respective parties and to the residents of the affected 

area. All the parties agree that the area is in desperate need of 

adequate sewage collec~_ion and treatment facilities. While the 

Board is not unmindful of Butler and Ashland's fears with regard 

to the Ashland Reservoir, we believe that the record clearly 

establishes that Ashland Reservoir will not be adversely. affected 

by construction and operation of a regional sewage treatment facil

ity at Site # 1. Accordingly, we conclude hhat DER acted reasonably 

in issuing its order of January 17, 1983. 

CONCLUSIONS OF LAW 

1. The Environmental Hearing Board has. jurisdiction over 

the persons and subject matter of this appeal. 

2. In issuing its order of January 1_7., 1983, DER considered 

all the statutorily mandated factors under the Clean Streams Law, 

35 P.S. §691.5(a) and DER Rules and Regulations promulgated there

under, 25 Pa. Code §91. 31 (c). 

3. DER's order did not constitute an abuse of ·discretion or 

amount to arbitrary and capricious action. 

4. The Clean Streams Law preempts local zoning ordinances 

in situations where DER orders various municipalities to negotiate 

an agreement for the construction, operation and maintenance of a 

regional sewage treatment facility.at a DER-specified site. 

5. The Clean Streams Law provides· that, in issuing its orders 

under the Act, DER must consider: l)water quality management and 
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pollution control of the watershed as a whole; 2)the present and 

possible future uses of particular waters; 3)the feasibility of 

combined or joint treatment facilities; 4)the state of scientific 

or technical knowledge; and, 5)the immediate and long-range eco-

nomic impact upon the Commonwealth and its citizens. 35 P.S. §691.5(a). 

6. DER Rules and Regulations provide that: in cases where a 

comprehensive program of water ·quality management and pollution 

control is inadequate or non-existent and a project is necessary 

to abate existing pollution or health hazards, the best mix of: 

l)expeditious action to abate pollution or health hazards; 2)con

sisten~y with long-range development; and 3)economy, should be 

considered in the evaluation of alternatives and in justifying 

proposals. 25 Pa. Code §91.3l(c). 

7. DER is required to consider the economic impact of its 

actions when it issues orders pursuant to the Clean Streams Law. 

35 P.S. §691.5(a)(5); 25 Pa. Code,§91.3l(c)(iii). 

8. DER's duty to consider local land use ordinances, under 

Article I, Section 27 of the Pennsylvania Constitution and Payne, 

supra, only arises if the statute at issue does not preempt tho.s.e 

ordinances. 

9. DER has no duty to consider local zoning ordinances under 

Article I, Section 27 of the Pennsylvania Constitution and Payne, 

supra, when issuing orders requiring the construction, operation 

and maintenance of a regional sewage treatment facility at a DER

specified site. 
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10. The Sewage Facilities Act, 35 P.S. §750.1 et ~-, is not 

applicable to that part of DER's order which required the construc

tion, operation and maintenance of a regional sewage ~reatment 

facility at a DER-specified site. 

11. DER fulfilled its responsibilites as trustee of ~he Common

wealth's public natural resources 1.mder Article I, Section 27 of .. 

the Pennsylvania Constitution and Payne, supra, when it issued 

its order of January 17, 1983 requiring the construction of a 

regional sewage treatment facility at Site # 1. 

12. Butler and Ashland did not produce s.ufficient credible 

evi.dence to justify this Board's overturning of DER' s order of 

January 17, 1983, and therefore, the appeal must be dismissed. 
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AND, NOW, this 15th day of NOVEMBER, 1984 in consideration 

of the within Findings of Fact and Conclusions of Law~ the appeal of 

the Butler Township Board of Supervisors docketed at EHB Docket No. 

83-037-M is hereby dismissed. 

ENVIRONMENTAL HEARING BOARD 

EDWARD GERJUM 
Member 

DATED: Novmeber 15, 1984 

For Butler Township Board of Supervisors: 
Michael G. Davis, Esquire 
Campbell, Spitzer, Davis and Turgeon 
Harrisburg, PA. 

For Commonwealth of Pennsylvania, 
Department of Environmental Resources: 

James D. Morris, Esquire 
Eastern Regional'Office of Chief Counsel 
Philadelphia, Pa. 

For Borough of Ashland: 
Jan P. Paden, Esquire 
Joel R. Burcat, Esquire 
Rhoads, Sinon and Hendershot 
Harrisburg, PA 

For Frackv~lle Area Municipal Authority: 
Paul Domalakes, Esquire 
Rubright, Domalakes, Troy and Miller 
Frackville, PA. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON~fENTAL HEARING BOARD 

l21 NORTH SECOND STREET 
THIRD FLOOR 

H.-\RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. JOHN F. a.JLP I III . . 

. v. 

. . 
• • 

• • 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CONSOL PENNSYLVAL'T.IA. COAL CO~ll?ANY, Fermi ttee . 

OPThi'ION AND ORDER 

Docket No. 83-194~ 

SUR !•OTION 'IO AHEND NOTICE OF APPEAL 

On August 31, 1983, Mr. Culp appealed the issuance, on August 3, 1983, 

of Perrnit No. C-468-1 to Consol, under the Bitmninous Mine Subsidence and I.a.nd 
. . . 

Conservation Act, 52 P.S. §1406.9. On November 28, 1983, Consol filed a rrotion 

to sruash the appeal for lack of standing. On Dec~r 16, 1983 the Board, without 

filing a written opinion, issued an order rejecting the rrotiori to quash. However, 

the Board, in a letter to the parties, did explain that" the rrotion had been rejected 

because the Board did not believe the permittee had rrade its case under the standard 

of William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 

(1975). 

Thereafter, on Decef!"l.ber 30, 1983, Culp filed a rrotion .to arrend his notice 

of appeal. Al "b'Jough .the arrended notice of appeal rrodifies the original notice of . 

-appeal in a number of places, the principal m:x:l.ification is inclusion of the previously 

lacking allegation that Culp owns 400 acres of land overlying the area encompassed 

wi.thin the J?ermit, on whid1 land (Culp alleges) he owns all interests except the 
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Pittsburgh seam of coal which Consol intends to tnine; Culp avers that omission 

of this· allegation from the original notice of apf€al "was the result of an 

oversight". which has not prejudiced Consol. 

Consol opp::>ses the rrotion to arrend. Its objections focus on Culp' s 

·prop::> sed new allegation described in the preceding paragraph. These objections 

of Consol 's may 1:e surrmarized as ·follows. 

1. Only 100 of the aforementioned 400 acres 
are located within the permitted area. 

2. Culpis ownership ·of the surface land "does not 
create a right" to the relief he requests, namely over
turn of the permit grant. 

3. The original omission of the disputed allegation 
was· not an oversight. 

4. · Consol has l:een prejudiced, by having had to 
expend time and rroney on resp::>nses to the original notice. 

5. Granting the I;€tition to amend "will delay 
resolution of these proceedings unconscionably. " 

6. Under the Board's rules, 25 Pa. Code §21.5l(e), 
the amendment has been waived. 

Objections 1 and 2 supra go to the accuracy and/or merits of Culp's 

contentions, and as such are not relevant to the issue of whether or rot Culp 

should 1:e allowed to amend his apf€al. It is true that the Pennsylvania courts 

have refused to allow arrendment of a con1plaint under Rule 1033 of the Pennsylvania 

Rules of Civil Procedure where the complainant shows no sign of being able to 

establish a cause of action .. Behrend v. Yellow cab Co., 441 Pa. 105, 271 A.2d 241 

· (1970); However, Consol has rrade no showing that Culp' s appeal, vie'Wed in toto, is 

irremediably unrreritorious; the Board already has ruled that Consol has failed to 

show the appeal should be quashed for lack of standing (although ultinately derron-

strating star:ding remains Culp' s burden). 
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Objection 5 al:ove is frivolous. It also is difficult to believe Consol 

is serious al:out its objection 4. In any event, at least one Pennsylvania court 

has ruled. that under Pa. R.C.P. Rule 1033 the expense of preparing a pleading to 

res.tJOnd to an arrended pleading is not such prejudice as bars allowance of the making 

of the air~...:l.rent. Universal Match Corp. v. I.e.Kape Corp., 20 Bucks Co~ L. Rep. 56 

(1970). h"e concur with this ruling, which appears to be wholly con~istent with 

the liberal standard for allowing arrendrrent of a pleading under Pa. ·R.C.P. Rule 1033. 

Anderson, Pennsylvania Civil Practice §1033.33; Behrend, supra; Otto v. Arrerican 

Mutual Insurance Co., 482 Pa. 202, 393 A .. 2d 4SO (1978) •. "M:Jreover, "prejudice" under 

Rule 1033 rreans rrore than the detriment the op.tJOsing party (in this case Consol) 

will su£fer from the .tJOSsibili ty that allowing the amendment will strengthen Culp' s 

case. Anderson, supra, §1033.41. Sands v. Forrest,.434 A.2d 122 (1981). For ex-

ample, unfair surprise can constitute prejudice sufficient to deny the desired. 

amendment; but Consol has not alleged, e.g.~ that Culp's proposed amendment unfairly 

introduces ne-.·: averments "Which are a surprise to Consol, and which--for reasons that 

w:::>uld not ha'!v--e existed had Culp made the averrrents earlier-Consol now is unable 

to counter. 

Thus objections 3 and 6 supra are the only ones that require further 

examination by us. In Sup.tJOrt of these objections, taken together, Consol qtiote~ 

the language of 25 Pa. Code §21.5l(e): 

'Ihe appeal shall set forth in separate numbered 
paragraphs the specific objections to the action of 
the Depart::rrent. Such objections may be factual or legal. 
Any objections not raised by the appeal shall be deerred 
waived, prov~ded that, upon good cause shown, the Board 
may agree to hear such objection or objections. For 
the purp:::>se of this subsection, good cause shall include 
the necessity for determining through discovery the 
basis of the action from which the appeal is taken. 

Consol then argues that this language shows the appeal should be arrended only upon 

gcx:x:l cause sr..own. "OVersight" is not such cause, Consol asserts; rroreover, according 

-507-



to Consol, or:-ission of the disputed allegation from the original notice of appeal 

was an advised factual decision, not an oversight. As authority for its contention 

that objections 3 and 6, taken together, warrant refusal of the pro:FQsed amendrrent, 

Consol cites ~tter of Harrison Square, Inc., 368 A.2d 285 (Pa. 1977). The Board 

has read Harrison, and finds it totall:f off the :FQint; no additional discussion 

of Harrison would l:e useful here. 

In essence Consol is advocating (as it recognizes) that the language of 

25 Pa. Code §21.5l(e} makes the standard for amending a notice of appeal to us 

. much rrore stringent than the lil:eral standard, discussed supra, for amending plead

ings under Pa. R.C.P. Rule 1033. The Board never has taken this restrictive a view 

of 25 Pa. COOe §21.5l(e), ho\vever, and sees no reason to do so now. In the first 

place, the courts' liberal interpretation of Rule 1033 rests u:FQn the injunction 

of Pa. R.C.P. Rule 126. The language of Rule 126 is tracked by 1 Pa. Code §31.2, 

which reads: 

The rules in this part shall l:e lil:erally 
construed to secure just, speedy and inexpensive 
determination of the issues presented .. 

Altl:ough 25 Pa. Code §21. 51 does specifically supersede certain provisions of 

1 Pa. Cede Pa......-t II, General Rules of Administrative Practice and Procedure, l·Pa. 

Code §31.2 is not superseded by 25 Pa. Cbde §21.51. Nor is 1 Pa. Code §31.2 super-

seded by any of our other rules and regulations, 25 Pa. Code Chapter 21. Therefore, 

under the general rules of administrative practice and procedure, the Board's 

-construction of its rule §21.5l(e) is expected to be liberal, presumably much like 

the corresp::rr;.ding applications of Pa. R.C.P. 126 to Rule 1033. 

Our liberal construction of 25 Pa. Code §21. 5l(e) is bolstered by 1 Pa. 

Code §35. 49, , .. hich also has not been superseded by 25 Pa. Code Chapter 21. 

Section 35. 4 9 states: 
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§35.49.Arnendrnents to conform to the evidence. 

(a) When, at a hearing, issues not raised by the . 
pleadings are introduced by express or implied consent 
of the parties, they shall be treated in all respects 
as if they had been raised in the pleadings. Such 
amendment of the pleadings as may be necessary to 
cause them to conform to the evidence and to raise 

. these new issues may be made up:m rrotion of any par
ticipant at any tirre during the hearing. If evidence 
up::m such new issues is objected to on. the ground that 
it is not within the issues raised by the pleadings, 
the agency head or the presiding officer may allow the 
·pleadings to_ be amended and such evidence to be received, 
when it appears· that the presentation of .the merits of 
the proceeding will be served thereby without prejudicing 
the public interest or the rights of any participant. 
When in the . discretion of the agency head or the pre- · 

. siding officer, a continuance is necessary in order to 
enable the objecting participant to meet such new issues 
and evidence, a continuance may be granted by the agency 
head or the presiding officer, as provided in §31.15 
(relating to extensions of tirre). · 

As we have explained, Consol has not alleged that allowing the amendment will 

prejudice Consol, as the term "prejudice" normally is understood in the context of 

the present dispute. Anderson, supra, §1033.41. If new not previously pleaded 

evidence is allowable at the hearing when there is no showing of prejudice, a non-

preju:iicial anendment of CUlp 1 s notice of appeal surely must l:e allowable now, at· 

a stage of these proceedings before a hearing date has l:een set and before either 

party has filed its pre-hearing merrorandurn. 

For the above reasons, Consol's objections are rejected and CUlp 1 s 

a.-rended notice of appeal is accepted. We add that this ruling is completely consist

. e.Tlt with the Board 1 s usual practice. ~or example, the Board has permitted appellants 

to amend their notices of appeal in order that the appellants 1 ability to allege 

facts sufficient to confer standing not be foreclosed merely by inartful pleading. 

Concerned Citizens Against Sludge v. DER, D::lcket fus. 82-220-G and 82-221-G (Opinion 

ar-d Order, February 9, 198 3). In its desire to give an appellant every opportunity 

to show there was standing, the Board even has permitted amendment and re-amendment 
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of pre-hearing rrennranda, not just notices of appeal. 'lbwnship of Indiana and 

Concerned Citizens of Rural Ridge v. DER, Docket Nos. 82-099~G and 82-100-G, 

1982 EHB 469 and 496. Else<.vhere we have ruled that matters not raised in a notice 

of appeal need not be waived if they are raised in the appellant's pre-nearing 

rnem:::>randum. !-lelvin D. Reiner v. DER, Docket N:>. 81-133-:-G, 1982 EHB 183; Pa. Garre 

Commission v. DER, Docket ~. 82-284-G (Opinion and Order, March 29, 1983). In 

effect this ruling concerning waiver is embodied in the Board's Pre-Hearing Order 

N::>. 1, which regularly is sent to ~11 parties, including the appellant of course, 

up:m receipt of a notice of appeal. . Paragraph 4 of Pre-Hearing Order N:>. 1 reads: 

· A party may be deerred to have abandoned 
all contentions of law or fact not set forth 
in its pre-hearing rnerrorandum. 

Consol has l::een aware of, and has not questioned, Pre-Hearing Order :tb. 1 since 

N:>vember 3, 1983, when that Order was filed. 

ORDER 

WHE...~RE, this lOth day of January, 1984, the appellant's arrended 

notice of appeal is accepted, to be henceforth regarded as the notice of appeal 

in this matter. 

DATED: January 10,1984 

cc: Bureau of Litigation 
Marc A. Roda, Esquire 
Anthony P. Picadio, Esquire 
Daniel E. Rogers, Esquire 
E. J. Strassburger, Esquire 

-ENVIRONMENTAL HEARING BOARD _ 

ErNJARD GERJUJY 
Member 
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Docket No. 83-138-G 

COMMONWEALTH OF·PENNSYLVANlA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
Sli'R PETITION 'IO INTERVENE 

Ter-Ex has timely appealed from a spacing and integration order concernihg 

Ter-Ex' s Rarraley N::>. 2 gas well, located in Derry 'lbwnship 1 ~vestrroreland County. 

'!hereafter 1 the Pennsylvania Natural Gas Associates ( "PNGA") petitioned to inter

vene. This petition has :been supr:or:ted by Ter-Ex 1 .wb.ich is not a member of PN3A1 

but has been opposed by DER; however 1 DER does not OPf:ose PI:-.."'GA.' s participation in 

an amicus curiae capacity. On December 16 1 1983 1 the ~ard heard ora;i. argument 

on the notion. The transcript of the or~ argurrent having been received, we now 

· rule on the petition. 

The Board's rules covering intervention, 25 Pa. Code §21. 62 1 supplerrent but 

do not supersede 1 Pa. Code §35.28, which is titled "Eligibility to Intervene." 

During oral argument (N. T. 8-11) counsel for PNGA conceded that PN3A' s petition to 

intervene relied primarily on l Pa. Code §35.28(a) (3) 1 which reads: 
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(a) Persons. A petition to intervene ma.y be 
filed by any person claiming a right to intervene 
or an interest of such nature that intervention is 
necessary or appropriate to the administration of 
the statute under which the proceeding is brought. 
Such right or interest may be any one of the following: 

· (3) · AA.y other interest of such nature. 
that participation of the petitioner may be in the 
public interest. · 

According to PNSA, its intervention is needed because DER cannot represent the 

public interest in this particular matter. The appealed-from order alleged that 

the Farnaley NJ. 2 gas well is draining gas which lies beneath lands owned by DER' s 

Bureau of State Parks ("Parks") ; correspondingly, the spacing and integration order 

claimed that Parks is: 

entitled to a proportionate share of production 
from 'Ier-Ex' s Farnaley NJ. 2 well on a limited or 
carried basis as provided in Section 8 (c) of the 
Oil and Gas Conservation Law, 58 P.S. §408(c). 

Pr.."GA argues that DER' s clai.rred financial interest in Ter-Ex' s well, as evidenced 

by the immediately preceding quote, prejudices DER's ability to fairly represent 

the public interest while this appeal is being litigated. However, PNGA was unable 

to state-except in rather vague, quite general terms-what evidence it expected 

tO present if permitted to intervene, why such evidence would be in the public 

interest, and why the I?oard v.ould require such evidence to correctly decide this 

appeal. 

Although the I?oard relieves the criteria for intervention listed in 

. 1 Pa. Code §35. 28 sho1,1ld be interpreted liberally, PN;A simply has not shown that 

its intervention has enough likelihood of being in the public interest to fall 

within the language of §35.28(a) (3). Therefore, we will not allow PNGA to inter-

vene at this time. On the other hand, the point raised by PN;A concerning DER' s 

financial interest in this matter has merit. In fact, DER itself has argued that 
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to protect t..~e ·public interest adequately D~ should be represented by two counsel 

in this appeal, one from Parks and one from DER' s Division of Oil and Gas Regulation 

("IX)GR"); i...""ldeed, DER originally filed tw:> pre-hearing me.rroranda, one from Parks 

and the other from IX)GR. But the Board--as stated at the hearing (l~.'I'. 33)--felt 

that having separate counsel from Parks and from IXJGR, with the IX)GR counsel 

assurnedly prepared to protect the public interest if Parks' counsel failed to do so, 

offered only s_FeCious protection of the public interest. Thus, the Board, before 

the hearing, already had ruled (on, NJvernber 14, 1983) that separate representation 

of DERby counsel from Parks and from ocx:;R, as if these counsel represented separate 

parties, would not te allowed. 

It follows that whether or not DER can and will sufficiently proteC:t the 

public interest during the ·hearing on the merits of this appeal is a question which 

legitirrately can te raised now. ·Furtherrrore, Ter-Ex has. made it plain that Ter-Ex 

does not accept any responsibility for-protecting the public interest in this appeal 

(N.T. 49-50). We can only con~lude that it would be inappropriate, at this stage 

of these proceedings, to wholly foreclose the possibility of P~~·s intervention 

in this appeal to represent the public interest. 

The accompanying Order is consistent with the foregoing considerations 

.and with the Board's initial reactions at the close of oral argument on the 

petition to intervene (N.T. 51). 

ORDER 

t"iliEREFORE, this lOth day of January, 1984, it is ordered that: 

1. PNGA will have amicus curiae status in these proceedings; 

in particular: 

a. PNGA shall receive copies of all docu:rrents filed. 

b. PNGA rray file a :r:ost-hearing brief. 
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c. PKG.~ rray be seated at counsel 1 s table during the presen-

tation of Ter-Ex 1 s and. DER 1 s cases at the hearing on the merits of this appeal, 

but may not present evidence, cross examine witnesses or engage in argument. 

2. · Unless and until otherwise ordered, paragraph 1 supra and paragraph 
. . 

4 infra completely limit PNGA's participation in this appeal. 
. . . . . 

3. At the hearing on the merits, after DER and '!er-Ex have corrpletely 

closed their presentations, PNGA will be perrni tted to orally renew its petition 

to intervenei if PNGA decides to ~e advantage of this opportunity, it will 

have to: 

a. State precisely what evidence it intends to present, and 

explain why this evidence is not rrerely cumulative. 

b. Explain why this evidence is pertinent to the instant appeal. 

c. Explain why this evidence is needed to assure that the 

Board 1 s adjudication adequately takes account of the public interest. 

4. If the Board, after listening to opr:osing arguments, is persuaded by 

P~ 1 s presentation (pursuant to paragraph 3 supra) that PNGA has evidence satisfying 

the criteria of paragraphs 3a-3c, the Board will allow. PNGA to intervene in this 

appeal for w.e purpose of presenting such evidence; in this event: 

a. PNGA Will have to describe this evidence and related con-

· tentions in a pre-hearing rnerrorandum prepared in acoordance with our Pre-Hearing 

Order m. 1. 

b. The hearing will be continued to a later date, so that the 

other parties may receive and digest PNGA 1 s pre-hearing memorandum. 

c. 'Ihe renewed hearing, when rescheduled, will be limited to 

presentation of .the aforesaid evidence of PNGA 1 s, to cross examination of P~1 S 
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witnesses by DER and Ter-Ex, and to DER and/or Ter-Ex testinony tending to rebut 

PNSA's evidence. 

d. PNGA will have all the rights of a party at the reneWed 

hearing, incltrling the right to cross examine any DER or Ter-Ex rebuttal witnesses • 

.. 5. · In the rreantirre, PNGA' s petition to intervene is rejected. 

: .... 

ffiT.ED: January 10, 1984 

cc: Bureau of Litigation 
Justina M. Wasicek, Esquire 
Melinda Holland, Esquire 
William A. Jones, Esquire 
Lawrence A. Demase, Esquire 

ENVIRONMENTAL HEARING BOARD 

. QJ .D' 
IDVARD GERJUOY .~~ 
Merrber 

Bany K. Cosey and J. Kent Culley, Esquire · 
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CO/HMO:\'HIEALTfl OF PENNSYLVANIA 

ENYIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787·3483 

WESTERN PENNSYLV.Ai.'\!IA CITIZENS_ FOR 
-SAFE CCM"..UNNTIES 

. v. 

. . 

COMMONWEALTH OF ·PENNSYLVANIA 
._DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and CABOT OIL AND GAS CDRPOFATION, Pennittee 

OPINION AND ORDER 

-· Docket No. 83-14 7-G 

On July 22, 1983 the Western Perillsylvania Citizens for Safe Communities 

("Citizens") wrote b'1e Board that the Citizens intended to appeal "pennit PA 

0101508" to the Cabot Oil and Gas Gorp:Jration ("Cal:ot"), whose issuance (the 

Citizens asserted) was recorded in the Pennsylvania Bulletin, June 25, 1983, p. 2016. 

In accordance with the Board 1 s usual practice, this letter was docketed as a Skeleton 

appeal, _and the Citizens w~re notified of the additional inforrration needed to 

perfect the appeal under the reqUirements of the Poard 1 s rules, 25 Pa. Code §§ 21.51 

and 21.52. 

A rrore fonral 1\btice of Appeal was filed by the Citizens Oil· September 13, 

1983, but their appeal 'WaS not pror:;erly perfected until October 31, 1983, when--

after nurrerous requests~-the Citizens finally filed a copy of the Pa. Bulletin page 

w:nich gave the notice on which their ap:p=al relies. Thei:r· lbtice of Appeal re

iterated that they were appealing "permit 6182201, including NPDES #0101508." 
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I-bv.;ever, the Pa. Bulletin June 25, 1983 p. 2016 filed by the Citizens on 

October 31, 1983 made no rrention of pe1.-:rnit 6182201 or of NPDFS permit 0101508. 

·The only reference to Ca.}:x)t on p. 2016 was: 

Perrnit N:>. 61-49. Encroaclunent ..• 
'Ib construct and maintain an outfall from 
a brine-water treatment facility .•• 

In the rreantirre Ca.}:x)t, on Octorer 12, 1983, filed a I>btion to Dismiss 

the appeal as untii!ely. Cabot's !btion alleged that on Noveml::er 24, 1982, DER 

had issued NPDES l?e:rmit PA-0101508 to cabot, authorizing cabot to treat and 

discharge industrial waste £~-om a facility located in Cranberry 'Ibwnsh.ip, Venango 

County; attached as Exhibit A to the I>btion w-as a Pa. Bulletin notice of this 

penrdt, Decernl:er 18, 1982, p. 4308. cabJt' s M::>tion also alleged that DER issued 

~vater Quality Management Permit 6182201 to cal::ot. on .r-ay 20, 1983; attached as 

Exhibit B to the MJtion was notice of this permit in Pa. Bulletin June 11, 1983, 

p. 1920. 

July 22, 1983 is rrore than thirty (30) days after each of December 18, 

1982 and June 11, 1983. 'Ib date, the Board bas received no brief or other argu-

rnents from the Citizens in op_EX)si tion to Cal:ot' s M:Jtion to Dismiss, although on 

October 17, 1983 the Citizens were wan1ed that their resp::mse to the M::>tion was 

due November 6, 1983. There is no doubt that. the 30 day time limit of 25 Pa. Code 

§21.52 (a) for filing an appeal is jurisdictional; we cannot take jurisdiction of 

an appeal which is untiirely filed. Joseph Rostosky Coal Company v. DER, 20 Pa. 

Onwlb'-1. 478; 364 A. 2d 761 (1976); East Lampeter 'Iownship Sewer Authority v. Butz, 

455 A.2d 220 (Pa. Crnwlth. 1983). 

Therefore, we have decided to grant cabot's !>btion. This appeal is 

dismissed. Nonetheless, we add that this conclusion of this matter is not entirely 

obvious. The Citizens' appeal was filed less b'Lan thirty days after June 25, 1983. 

However, the Citizens' contentions in their September 18, 1983 N:Jtice of Appeal 
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were directed solely at DER's alleged failure to set proper effluent limits 

for the discharge, or to provide for adequate rroni toring of the discharge. The 

Citizens' Notice of Appeal exhibited absolutely no concern ab:::mt problems which 

might be associated with the proposed outfall to be constructed under the en

croachment permit 61-49 1 such as bank erosion or water runoff. Consequently it 

seems improper to keep this appeal alive by allowing the Citizens to arrend their 

N:)tice of Appeal at this late date, so that it rt:Jw would refer specifically to 

the encroachment pennit 61-49 noticed in the Pa. Bulletin on JUJ."""le 25, 1983.. The 

point to be stressed, and which we hope the Citizens will recognize, is that even 

i;f we did allow them to appeal the grant of the encroachment pennit, the SG'Ope · 

of that appeal necessarily v.Duld exclude any attacks on NPDES Pe:anit PA-0101508 

or on Water Quality Ma.nagerrent Pennit 6182201; those pennits, not having been 

t.irrely appealed, cannot be attacked under b'J.e guise of an appeal of pe:anit 61-49. 

ORDER 

w1IEREFORE, this 13th day of JANUARY 1 1984 the ab::>ve-captioned appeal 

is dismissed. 

DA'IED: January 13, 1984 

cc: Bureau of Litigation 
Thornas N. Thorras 
Richard S. Ehmann, Esquire 
Lan:y A. Silverrran, Esquire 

EN\i'IRJNMENTAL HR:l\R.ING BOARD 

/ANTHONY J. !·1A%JLLO, JR~ .· 
Member 

EI:WARD GERJUOY 
Mernl:er 
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EUGENE PETRICCA 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON~lENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717) 787-3483 

. . 

. . 
• • 

• •. 

Docket No. 83-239-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON AND ORDER 

On September 12, 1983, Thomas ~- Vayansky, District Mining .Manager, 

DER' s Bureau of 1-tining and Reclamation at Greensburg, Pennsylvania, sent the · · 

'appellant an administrative order ·which, inter alia, required the appellant to 

apply for surface mining permits at: two sites, including bonds in the appropriate 

arrounts. · The last paragraph of tpe order read, in pertinent part: 

This action of the Department may be· appealable to 
the Environmental Hearing Board, 221 N. Second Street,.· 
Harrisburg, PA 17120 (717~787-3483) by any agg1·ieved 
r:-erson pursuant to Section 1921-A of the Administrative 
Cbde of 1929, 71 P.S. Section 510-21; and the Adminis
trative Agency Law, 2 Pa. c~s. I Chapter SA. Appeals must 
be filed with the Environn-ental Hearing Board within 30· 
days of receipt of written notice of this action unless 
the appropriate statute provides a different time period. 

The appellant admits receiving this administrative order on or abOut 

September 14, 1983. · The appellant alleges that on or about September 27, 1983 

he :mailed a notice of appeal of the order to the Environrrental· Hearing Board . by 

first class mail. _Copies of the notice of appeal were sent to the DER Bureau of 
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Litigation and to Mr. Vayansky, by certified mail, return receipt requested. 

Mr. Vayansky and the DER Bureau of Litigation received these copies, but the 

original no-tice of appeal never reached the Board. On or about October 19, 1983 

the appellant called the Board and learned that the Board had not received the 

notice of appeaL The appellant then mailed the Board a copy of his original 

notice of ap:p:al, which was docke~ed by the Board on October 24, 19$3. According 

to the appellant, the notice of appeal had been mailed originally-by first class 

mail but not certified return receipt requested--to the Board' s fo:rrrer address 

in the Blackstone Building, Harrisburg; this address was given on a now superseded 

notice of appeal form the appellant had in his :p.Jssession (the Board' s new forms 

give the Board's correct current address, namely the address stated in the 

al:ove quote) . 

Thereafter, on November 28, 1983, DER filed a rrotion to quash the appeal 

on the grounds that it was untimely under 25 Pa. Code 21.52 (a), which requires 

that appeals be filed within thirty days (as stated in the last paragraph of the 

order quoted supra) . The appellant has replied that the rrotion to quash is itself 

untimely under our rule 25 Pa. Code §21.64, which states that '.'except -as provided 

otherwise in these rules" the Pennsylvania Rules of Civil Procedure apply to 

proceedings before this Board. The appellant argues that the rrotion to quash is 

in the nature of a preliminary objection, which under Pa. R.C.P. Rule 1026 must 

be filed within 20 days of receipt of a complaint. In the alternative, should 

· the Board refuse to deny DER' s rrotion to quash the appeal, the appellant petitions 

for leave to file his apr:;eal nunc pro tunc, under 25 Pa. Code .§21.53. 

Although a rrotion to quash an apr:;eal to this Board does have features 

in ccmron with preliminary objections to a civil complaint, the Board has ruled 
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in the past that a notice of appeal is not a COmplaint governed by Pa. R.C.P. 

Rules such as Rule 1017 or Rule 1026. · 'Ibwnship of Indiana and Concerned Citizens 

of Rural Ridge v. DER, Ibcket fus. 82-099-G and 82-100-G, 1982 EHB 469. As 

explained in Indiana, the notion that a notice of appeal is governed by Rules 

1017 and 1026 conflicts with the language of 25 Pa. Code §21.64 (c), which 

specifically states: 

Due to the nature of appeal proceedings, 
unless otherwise ordered by the Board, nei i:J:1er 
the Depa.rtrcent nor a penni ttee shall be required 
to file an answer to an appeal from an action of 
the Department. 

Therefore we do l'X)t believe DER' s · notion to quash must be deemed un

timely because it has not been filed within the 20 day period prescribed by 

Pa. R.C.P. Rule 1026. Moreover, even if Pa. R.C.P. Rule 1026 does apply generally 

to notions to quash appeals, the 20 day time limit of Rule 1026 would not apply 

to motions to quash for reasons of tJ:ris Board's lack of ju:r:iscliction, as DER 

co1:rectly :points out. Pa. R.C.P. Rule 1032(2). The claim that the appellant's 

appeal was untimely filed does raise a jurisdictional question. Rostosky v. 

DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). 

Consequently DER' s notion to quash was not untimely and ·is before us. 

Having reached this decision, we now have no choice but to decide--again on the 

authority of Rostosky--that the appeal was untimely filed and must be dismissed; 

October 24, 1983, when the appeal was docketed by the EOard, is nore than 30 days 

after September 14, 1983, when the appellant admits he received the administrative 

order. Our rules, 25 Pa. Code §2l.ll(a), and Rostosky, make it clear that the 

date of receipt by the Board is determinative, not the claimed date of :rrailing nor 

the date of receipt by DER. 

There remains appellant' s petition to file nunc pro tunc. However, here 

we again are bound by Rostosky and other Pennsylvania court precedents [see, e.g., 
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Pa. Dept. of Transportation v .. Rick, 462 A. 2d 902 (Pa. Orr.vlth 1983)]. As the 

apr:ellant recognizes, filing an appeal nunc pro tunc must· involve a breakdown 

in the court' s (in this case the Board's) op2rations; negligence by the appellant 

cannot justify a nunc ~ tunc filing. East Side Landfill Authority v. DER, 

D:JCket tb. 81-209-M, 1982 EHB 299, Soberdash Coal Company v. DER, Ibcket NJ. 

83-030-G (Opinion and Order, March 1, 1983). 

Where the administrative order correctly gave the Board 1 s current 

address, it was negligent for the appellant to mail the notice of appeal to a 

different address without calling the Board (at the Board's telephone number 

given on the administrative order) to ascertain whether :mail sent to the Board's 

former address would reach the Board. The appellant compounded his negligence 

by not mailing his notice of appeal to the Board certified return receipt requested, 

as was done with the copies sent to .tvtr. Vayansky and DER1 s Bureau of Litigation. 

Had he asked for a return receipt, he would have realized well before t:..1e 30 day 

deadline that the Board had not received his notice of appeal. 

Furthemore, the Board rroved its new address in ~.e.y 1982; mail sent to 

the forrrer Blackstone Building address was forwarded to the Eoard 1 s present address 

for a year thereafter, until !-".ay 19 8 3. It is not a breakdown in the Board' s 

operations, justifying allowance of an appeal ~ pro tunc, for the Board to have 

penni tted discontinuance of mail forwarding from its former address after the Board 

had been in its new quarters for a full year. 

· The appellant also has alleged--apparently in an effort to show that 

mailing the notice of apJ?Eal to the Board's former address was not negligent--that 

"the precise address of the Envirorutental Hearing Board appears to be in some state 

of confusion." As evidence for this allegation, the appellant cites the facts that 

both the Pennsylvania Bar Association Lawyers Directory (1983 Edition) and the 

June 1983 Comnonwealth Telephone Directory (issued by the Comnonwealth Deparbnent 
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of General S~'!ices) list tile Board's forrrer Blackstone Building address rather 

than its present address. However, there was no allegation by the appellant that 

he relied on either of these Directories when he mailed his notice of appeal. 

In any event, the Board cannot be responsible for failures of the Lawyers Directory 

or the Cornrronwealth Telephone Directory to maintain current addr~sses. 'Ihe Board 

has seen to it that the recipients of administrative orders, such as this appellant, 

are given the Board's correct address in the event they· wish to appeal. 'Ihe Board 

scarcely could do rrore. 

'Ihus, for the reasons stated supra, the appellant's petition to file his 

appeal nunc pro tunc is rejected, and his appeal is conclusively dismissed. We 

recognize that this ruling will seem harsh to the appellant, but enphasize that 

under the facts and binding precedent we cannot rule otherwise. We would welcome 

a ruling by the Cormonwealth Court that would allow us to deem an appeal timely 

filed if the notice of appeal has reached DER, though not the Board, within the 

allowed 30 day period. 

We add that we have dismissed this appeal without a hearing because 

there is no indication that any of the controlling facts are in dispute. Therefore 

this dismissal does not conflict with the recent holding in St. Christopher's 

Hospital v. Department of Public Welfare, 466 A. 2d 1134 (Pa. Cmwlth 1983). 

ORDER 

~VHEREFORE, this 13th day of JANUAR(" , 1984, the above-captioned appeal 

- is dismissed. 

DATED: .. January 13, 1984 
cc: Bureau of Litigation 

Stanley R. Geary, Esquire 
J. Philip Bromberg, Esquire 

AN'IHONY J. MAZULID, • , Member 
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!"'.IA'lliiES mAL CCMPANY 

CO.t/.~IO:VWEALTH ·oF PENNSYLVANIA 

ENVIRON~tENTAL HEARING BOARD 
. · 121 NORTH SECO~D STREET 

THIRD FLOOR 
HARRISBURG, PE:'-iNSYLVANIA 17101 

(717) 787-3483 

. . 

. . 
Docket No. 82-212-G 

. v. 
. . .·. . ';. 

COMMONWEALTH OF PENNSYLVANIA 

• . 

.. . · .. 
..-.... , 

DEPARTMENT OF ENVIRONMENTAL RESOURCES : ··~· .:~ 

OPThJ:ON AND ORDER . 
.. 

SL"R i-DTION FDR SUMHARY J(j"J::a>1ENT 

Orr or about August 4, 1982, DER issued an amendrrent· of Matilies' NPDES 
. . . 

. . . . . . . . . . . . 
Pennit PA 0023337. T.his arrendment, at ~1ati1ies' request, autlnrized Mathies to 

increase its discharge into Peters Creek, Wasi1ington County, from the Tborras Portal 

of the .Nath.ies coal IT'.ine. 'Ihe awndrrent pennits a discharge of 4, 000 gallons per 

minute (gprnj, wi1ereas previously the dischaige could be at rrost 420 gprn~ However, 

the amenc:lrrent imposed, inter alia, the following water quci..lity llmitations on the 

discharge: 

Allow-ed Cbncentrations (mg/1) 

H:mtili.y Daily 
Discharge Parameter Average Average 

Iron 1.5 3.0 

!·1anganese 1.0 2.0 

Alurd.nuw. 0.5 1.0 

1.-1here rrg/1 de..."X>tes rni.lligra'T'.s per liter. Hatnies has appealed these effluent 

limitations. DER has rrov-ed for surrma.ry judgment that as a matter of la'l.v the iron 
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("Fe") and rranganese ("Mn") liriti.tations are not art abu5e qf DER's discretion. 

'Ihis notion is the subject of the instant Opinion. DER has rot asked. fo:r sumre.cy 

judgrrent as to the aluminum limitations, which therefore are not further addressed 

in what follmvs. 

A. May We Render Surrmary Judgrrent 

Before ~ may proceed to the substantive merits of DER' s notion, there 

is a thresrold procedural question we must address, narrely are we errpowered to 

render surrmary judgment. Md.thies' views on ~s question are not altogether clear. 

In its "State.~nt in OpfX)sition" to DER's ootion, }"'.atl.ties contends that DER' s notion 

seeks tb depri~ _Mathies of the hearing whlch the Adrninistrativ~ Code requires 

(Mathies' errphasis); Mathies fOints to 71 ·P~S. §510-2l(c) and 2P.S. §504 .:j.n support 

of this contention. In its "Supplemental Statem::nt in Of;pbsition, u qn the ob'1er 

l-.ICI11d, Mathies ooncedE::s that surrrtary judgrrent for DER could 1::e appropriate "if the 

law requires the Department to impJse the stringent effluent limits it has irnposed" 

W.atl-.ties' errphasis .agai:n) . 

N2vertheless, we shall address the aforerrentioned procedural question, 

l::ecause it so obviously is crucial to our ruling. Mathies has cited no precedent: 

for its contention supra; DER has igmred the contention and the underlying question 

of our power to render surnrrary judgment before a hearing. on the rneri ts. Therefore 

the Board has been forced to rely on its own ·research ooncerning this issue. Based 

on this research we reject ~iathies' contention, for reasons 1Nhich follow. '!he 

language of 71 P.S. §510-2l(c) guarantees a :right of appeal to this Board; Section 

510 !X)1Nl:lere says that the right of appeal necessarily includes a hearing, and 

assuredly does nbt bear on whether a hearing is required when surrrnar.1 judgment 

muld lie in a civil action governed by the Pennsylvania Rules of Civil Procedure. 

The language of 2 P.S. §504 reads: 
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No adjudication of a Commonwealth agency 
shall be valid as to any party unless he shall 
have been afforded reasonable notice of a 
hearing and an opp::>rtunity to be heard. 

In our opinion, the instant appeal has given Mathies its "opportunity to be heard.,; 

We do not agree and can find no citation to 2 P.S. §504 implying) that Section 504 

w:::mld be violated by refusing l-iathies an evidentiary hearing
1 

in this appeal--if 

the relevant facts indeed· are oot in dispute, so that our decision is rrerely a 

na tter of law. 

On the basis of the above considerations, we see no bar to our rendering 

SUIIU11aJ:Y judg:rrent in this natter. However, the clarity of our reasoning thus far 

has been clouded by a rroderately recent rUling of the Cbrnrronwealth Cburt. Carol 

Lines v. Pa. PUC, 439 A.2d 838 (Pa. Clrwlth 1981). In Carol Lines the court ruled 

that under Pa. Cbde §35.180 (a) an administrative law judge for t..'1e PUC "had no · 

authority to render surrma..ry j udgrrent without a hearing, 11 in an appeal to the PUC of 

a cease and desist order issued by the PUC. In so ruling, the Cbmronwealth Court 

quoted 1 Pa. Code §35 .180 (a) , which in pertinent part :t;"'3ads: 

The presiding officer designated to preside at a 
hearing is authorized to rule upon any notion not 
fornal1y acted up::>n by the agency head prior to the 
cornrrenc;ement of the hearing where .imnediate ruling is 
essential in order to proceed with the hearing, . and 
upon any rrotion filed or made after the cornnencement 
of the hearing and prior to b.'1e submission of his 
proposed report in the proceedings, except that no 
rroti.on made before or during a hearing, a rul1ng UfOn 
which w:::>uld involve or constitute a final determination 
of tl").e proceeding, shall be rule:l up:.m by a presiding 
officer except as part of his prop?sed report submitted 
after the conclusion of the hearing. 
(E:nphasis added by Cbmmnweal th Court) 

1. We stress that Mathies objects to s'Lli111E.rY judgment because it wishes to 
present "factual matters thus far ignureu by the Cepartrnent, 11 rrainly economic 
impacts on Mathies. Mathies has not argued that it is entitled to oral argument 
on DER' s s1..IIIT!ary judgment rrotlon, ancl we clo not rule on whether :t:iathies is 
thu~ entitled. · 
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.. 

The proceedings of our Board do not involve preparation of a "proposed 

rep:>rt" to the "agency head" by an administrative law. judge in his capacity as 

"presiding officer.!' 1 Pa. Co<:le §35.202. This matter has not ~en conducted by 

a hearing officer who is not a Board member, as the Board oan authorize. 71 P .S. 

§510-21 (f) ; 25 Pa. Code §21. 86 (a) • Rather, from the outset, pursuant to our 

Pre-Hearing Order No. 1 (issued September 8, 1982 after filing of the appeal on 

September 7, 1982) and to our alrrost invariable custOm, this ap:t;:eal has been 

assigned to a . Board :rreml:::er, who is given the r~sponsibili ty for overseeing the 

appeal' s progress. M:>reover, any final dee is ion on this· appeal, such as . a decision 

to render Surtnla.I:Y judgment, must re rrade by a rrajority of the Board, not by a 

single Board member. 

Consequently we believe Carol Lines, supra, with its reliance on 1 Pa. Code 

§35.180 (a), does not bar this Board from rendering St.lrl'i1Ecy judgrrent in the. instant 

ap:E?eal. This conclusion is reinforced by the holdings of Surnnerhill Borough v. DER, 

383 A.2d 13?0 (Pa. Qrwlth 1978), and Lebanon County Sewage Council v. DER, 382 A.2d 

1311 (Pa. CiThvlth 1978). In S~rhill, the Court affirrred a stmma.ry judgment which 

the Board had rende:red in favm.- of DER against the Borough. In Lebanon, the Court 

affirrred an order of the Board dismissing Lebanon County's appeal to . the Board for 

lack of Board jurisdiction. In so ruling, ·the Cormonwealth Court wrote: 

Because no final action was taken by the l::.:loard' s 
presiding officer alone, we find no merit in petitioner's 
claim that the Board was required to conduct a hearing 
under 1 Pa. Code §35.180. 

Carol Lines does not cite, and certainly does not reverse, either Stmrnerhill or 

Lebanon. 

In sum, "M: rule tb.at v;e are errpowered to render sumnary judgment in this 

rratter, and now go on to the substantive rrerits of DER' s rrotion. 
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B. Ecor>9mic !rrpact 

.rt.Ja.i:;l">.ies contends. that under the Clean St.r;earns Law, 35 P.S. §691.5:(a), 

bER w-etS required to consider "the :i.rnrr.ediate and long-range economic Llpel.ct" on 

Mathies of DER's action--namely its imposition of the appealed-frorrl effluent 

limitations. Mathies argues that this contention is consistent with the holdings 

of three 1975 Cormonwealth Court decisions: Fochez Bros., Inc. v. DER, 334 A.2d 

790; East Pennsboro Township Authority v. DER, 334 A.2d 798; Warren Sand and 

Gravel v. DER, 341 A.2d 556. DER does not spe?l( directly to this economic impact, 
. . . 

contention of Mathies' •. Rather, DER maintains that the effluent limitatio~ it •.. 
has imposed on Mathies are required by c_urrent mandatory regulations; in this 

. . ' . . . 

circumstance, DER argiles, it is impermissible for DER to consider factors ex-

traneous to the regulations (such as economic impact) which in ~ absence of 

mandatory regulations might justify less restrictive effluent limits. In supt=Ort 

of its contention, DER cites, inter alia, t:he same Rochez, Pe.imsboro and Warren 

cases cited by Mathies .. 

Our reading of these cases disagrees with Mathies' contention and 

agrees with DER' s. · For exarrple, although Pennsboro held DER should have taken 

economic impact into account in enforcing a sewer connection prohibitic~m, the 

mlding rests on the Court Is relief that DER had the discretion to take actions 

other than tte corrplete se-w-er connection ban DER actually .irrlf:osed. As the Court 

stated (at 803): 

In the instant case DER admits it ·ga:ve no 
consideration to the economic i.rrpact of its sewer 
ban. ~\'e oold this to te error. Under the facts 
of this case, DER had discretionary power to 
issue a complete sewer ban, to permit limited 
connections or to issue an order to enforce or 
even cuerce compliance. 
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In fact, el;:;evmere ir~ Fenns:::Oro the Court ·asserts: 

Once the EQB [Environmental Quall ty Board] 
has ·established the regulations, PER has the duty 
of enforcing them. As ......e perceive the regulato:ry 
scherre, if the EQB has established a regulation 
whereby a specific requirement or prohibition is 
set forth, .•. , then DER is under an obligation to 
enforce such language l~terally. 

The EQB has established 25 Pa. Code Chapter 9 3 under the authority 

of the Clean Streams Law, 35 P.S. §691.5 (see the notes ·to 25 Pa. Code chapter 93]. 

DER has relied on 25 Pa. Code §93.5 (b) in setting the Fe and Mn effluent limits 
·' .. •., 

qtDted at the outset of this opinion. The language of Section 93.5(b), and of 

the also relevant 25 Pa. ·eoae §95.1, is ·mandato:ry. ri-.Jathies is not challe~ging the 

validity or c.::x:mstitutionality of the regul~tions in 25 Pa. Code d1a.pter 93; as 

pointed out. earlier, Ma.t.i-U~s-in its "Supplerrrz:ntal Statement in Opp:Jsition"-..... 

concedes surrmary judgnent for DER could be appropriate if the regulations require 

the irrp:Jsed effluent liroi ts. .Mathies has offered no defenses to application· of 

the regulations. .Magnum Minerals v. DER, DJcket No. 82-230-G (Opinion and Order, 

November 22, 1983). 

We cunclude that it was not an abuse of discretion for DER to have 

established the aforesaid effluent limits without considering the economic impact . . 

on Mathies. Indeed, under the circUlTistances just described, wherein .r-ia.thies has 

offered no p:Jssibly meritorious legal defenses to application of the regulations, 

it probably would have been an abuse of discretion for DER not to apply them. In 

the past, this Board has pennitted DER to ignore regulations which "were purely 

procedural, easily correctable, and quite irrelevant to the real merits of the 

appeal, narrely the allegedly hannful environmental consequences." Coolspring 

Tbwnship v. DER,· DJcket No. 81-134-G (Adjudication, August 8, 1983). However, 
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we have not been--ru1d are not--willing to allow DER to overlook clearly sub

stantive (ra~1er than merely procedural) nE.ndatory (rather than discretionary) 

regulations such as 25 Pa. ·Code §93.5 (b). 

~ve add that-for reasons similar to those just discussed--the effects, 

or lack of effects, of Mathies' discharge on the biota in Peters C.ceek, is not. 

relevant to this appeal. DER has m choice but to apply the unchallenged 

regulations t..~e EQB has established. 

C. The Magnitude of the Flow 

Except for the irrrrediately following,· the only a:mtentions of l-Ja.thies 

which warrant serioUs exarnina tion already have been discussed supra. · DER' s 

application of 25 Pa. Code §93.5 (b) includes corrputation of the effluent limita

tions from a formula. .Hathies has noi..: challenged use of this forrr:ula ·..vhicn 

involves, inter alia, the "actual or estirrated lowest seven-consecutive-day 

average flow tl-.Ldt occurs once in ten yeru::·s" [language of 25 Pa. Code §93.5 (b)]. 

This average flow, denoted by the syml:x:>l (Q 7-10), was taken to be 0.056 cfs 

(cubic feet :per second) by DER. Mathies contends-in its "Statement in Opposition" 

-that (Q 7-10) is zero. Mathies offers no basis for this assertion that 

(Q 7-10) = 0. However, Hathies' answer to Interrogatory 5 of DER's First Set 

of Interrogatories gives Mathies' estimate of (Q 7-10). as 3.9 gp:n (gallons :t:er 

minute) . Walter 0' Shinski' s affidavit, sub,mi tted as an attachment to DER' s 

notion for 51...:...--:-rna.ry judgment, states that the pror::osed discharge flow from the 

'Ihomas Portal is estirna. ted at 8. 8 7 cfs. 'Ihe arrended permit puts the pror::osed · 

flow from the Tmrna.s Por.tal as 4, 000 gpm. Using this information al::out the 

Thomas Portal flow, accepting as an admission by Mathies that (Q 7-10) = 3.9 gpm, 

and indulginq this Board's penchant for taking judicial notice of elerrentary 

arithmetic 11B...""'.ipulations (see lower Paxton 'Ibwnship Authority v. DE:'<., Ibcket 
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NJ. 80-205-i·:, 1982 .EHB 111 at 143), -we find tha.t {Q 7~10} = 0.0086 c;fs, c!lb::>ut 

six times srraller than DER's estimated (Q 7-10). 

It can be seen that use of Mathies' (Q 7-10) ~ 0.0086 cfs (instead of 

DER' s (Q 7-10) = 0.056 cfs) in the aforesaid formula would not have rrodified the 

conputed effluent llrnits ·stated at the outset of this Opinion. However, it is 

possible that, as Mathies contends, use of (Q 7-10) = 0.0086 cfs would trigger 

a clause in 25 Pa. Oode §93.5(b) which DER apparently has ignored. This 

clause . reads: 

Where the lowest seven-ccmsecuti ve-day 
average flow that· occurs once in ten years is . . · ' . 
zero, the Department shall sr:ecify the design 
flow based on the identified or estimated flow 
at that point where a use identified in §93.4 
of this title (related to statewide water uses) 
becorres possible. 

At this stage of these proceedings the Board has no idea whether Mathies' 

admitted (Q 7-10) of 0.0086 cfs is small enough to J:::e reasonably equated to the 

"zero" flow r.entioned in the al:xwe-quoted portion of 25 Pa. Code §93.5 (b). If 

the effluent limits should J:::e based on the flow at a point other than i.rrrrediately 

aJ:::ove the Tho!:'as Portal (which was the point at which (Q 7-10) was rreasured by 

. roth DER and )1athies) I then the formula DER employed might lead to rrodified. 

effluent limits. 

~Ve conclude that the value of (Q 7-10) to be used in computing the 

effluent limits is a genuine issue of material fact at this stage of these pro-

_ ceedings. Accordingly s1..m1nary judgment in DER' s favor cannot be granted. However, 

this Opinion irakes it apparent that many of the factual issues in this matter have 

been foreclosed, and that the hearing on the merits of this appeal can be corres-

:p::>ndingly li::ri.ted. 

The accompanying Order is consistent with the foregoing considerations. 
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: .. 

ORDER 

~'ffi.EREF6RE, this 13th dciy of January, 1984, ·it is ordered that: 

1. DER' s M:>tion For Su:mma:ry Judgrrent is denied •. 

2. The economic impact on Mathies of DER' s effluent limitations 

is outside the soope of this appeal. 

3. The possible effects, or lack of effects, of the disc~ge on· 

plant and animal life in Peters Creek is outside the scope of this appeal, 

except as such facts bear on the point at which the_ flow is to be estirrated 

in accordance with 25 Pa. Code §93.5(b). 

DATED: January 13, 1984 · 

cc: Bureau of Litigation 
"Zelda Curtiss, Esquire 
Daniel E. Rogers, Esquire 

ENVIRONMENI'AL HE;ARING BOARD 

EI:WARD GERJ1.DY 
Member 
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AHI'IY COAL, INC. and 
Al.'ITIIONY P. DICENZO 

. v. 

( . ( 
· CO.'·I.~fO:VWEA LTH OF PENNSY£.. .NIA 

ENYIR0:-.1:\IENT:\L HEARING BOARD 
221 NORTH SECO.';D STREET 

THIRD FLOOR 
HARRISBURG, PE:'-i:"SYLVANIA 17101 

(717) 787-3483 

. . 

. . 

Docket No. 82-273-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENV1RONMENTAL.RESOURCES 

OPINION AND ORDER 

On Novemi:er ~' 1982 Amity Coal, Inc. ("Amity") and Anthony P. PiCen~o 

(''DiCenzo") appealed a DER order dated Septernl:er 30, 1982, addressed to Amity. 

DiCenzo is the president of Amity. The order found that Amity had oonducted 

surface mining o_Perations in violation of various statutes and regulations, 

arn required Amity to take specified rB~ial measures to correct these violations. 

The orde:r· also found that Amity's Hine Drainage Pennit 6379301 (for tt'J.e area whlch 

was the subj'ect of the order) had lapsed for failure to start operations within 

b.o years of receipt of the perinit. Amity's appeal raised various contentions, 

but ap~ed to object IPainly that carrying out DER Is order 'WOuld prevent access 

to a proposed deep mine. 

On Novernl:.Jer 4, 1982 the Board, in accord&J.ce \-."ith its usual practice, 

sent its Pre-Hearing Order N::i. 1 to the attorney for the appellants (Amity and 

DiCenzo, wl1o were represented by the sarre attorney) . Pre-Hea:r·ing Order N:J. 1 

re;,uired U1e apr-ellants to file their pre-hearing rr:errorandum in this rratter no 



, ... 

later than Ja."1uary 18, 1983. On February 24, 1983, no pre-hearing Inerrorandt.nn 

having been r.::ceived from the app:=llants, the Board notified appellants' attorney 

by certified cail that failure . to file appellants' pre-hearing rrerrorandum by 

r1arch 6, 1983 risked sanctions under our rules, 25 Pa. Code §21.124, including 

the PJssibili ty the appeal 'i.-K)UJ.d be dismissed. 

The ap~llants did file their pre-hearing merrorandum on r.-arch 7, 1983, 

and the filing was accepted by the Board. Then, on May 31, 1983, after receiving 

DER's resp::msi"ve pre-hearing merrorandum, the Board held a pre-hearing conference, 

attended by counsel for the appellants and by counsel for DER. At the pre-bearing 

conference the parties agreed that this appeal would be adjudicated on briefs, if 

p::>ssible, without any evidentiary hearing. A briefing schedule was set up at the 

pre-hearing conference: DER's brief was due J~y 29, 1983; the appellants' resPJn-

sive brief was to be filed 15 days later; and DER was give1 10 days to file a 

reply brief. This schedule was confiLJmed during several telephone conferences 

with the parties subsequent to :Vay 31, 1983. 

DER' s brief was not received until August 29, 1983. On October 6, 1983 

the Eop.rd wrote app:=llants' attorney, reminding him that appellants' brief had been 

due September 13, 1983. The Board then warned: 

Unless you file your brief on or before 
October 17, 1983, the Board will adjudicate 
bns appeal on b~e basis of DER's brief only, 
unless it appears to the Board that a hearing 
is required. 

The aJ:ove October 6, 1983 warning to appellants' attorney did not elicit 

aJ?pellants' brief, ror did appellants rnake any other response. to our October 6, 1983 

letter. Never...heless, the Board, learning that appellants' attorney had changed 

his address recently, and fearing he may not have received the October 6, 1983 letter, 

decided to give appellants' attorney still another warning. On N:>vernber 29, 1983 

we wrote apf?ellants' cotm.sel as follo'i.vS. 
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This is our irrevocably final notice that 
unless you file your brief on or before Decern-
l::er 9, 1983, the BOard will adjudicate this appeal 
on the basis of DER's brief only, unless it appears!. 
to the Board that a hearing is required ... 

Several telephone rcessages from the Board 
asking you to call, rrade to yolli.· present law office 1 

have not been returned. NJr has the Eoard received 
a request from you to withdraw your . ap:Pearam::e in 
this matter. Under the circumstances, the Board 
reserves the right to communicate directly with . 
Mr. DiCenzo and Amity Coal at a later date~ to 1:e 
sure their rights have l:::een protected. 

Our !'bvember 29 1 1983 letter was sent certified to appellants' attolney, and the· 

P.oard has received the return receipt signed by him. Nevertheless,· the Board has 

had no further coamunication of any kind from either· the appellants or their 

attor11ey, not even a phone call. 

Under the circumstances, the Board sees no alten-Btive to adjudicating 

tlris appeal on the basis of DER's brief only; it does not appear to the Boaro that 

a hearing is required. DER' s brief argues this appeal should be dismissed on the 

grounds that :the appellants have preser1ted no valid defense to DER' s Septernber 30, 

1982 order. In particular, DER asserts: 

'Ihe only grounds that Amity has set forth as a 
defense to the Deparbrent' s action is tl1at it antici
pates opening an underground mine on the area that 
it affected by its surface mining activities. Arni.ty 
contends that it would l:::e a waste of resources for it 
to reclaim the area now because it will have to undo 
its work in the future when it corrmences operation of 
the anticipated underground nune ... 

Assuuing that such facts existed as WJul<.l enable 
Amity to advance the argurrent that it intends to c0n
tinue its mining o.r;;erations, Amity would not have 
presented a valid defense to the Departrrent's action. 
The Board has held that the ·D2pactrrent does not abuse 
its discretion in ordering an operator to reclaim an 
area of land where it intends to conduct future mining 
activities if the unreclaiffied condition of the land 
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w::>uld cause significant envirom.ental harm. Old 
Home Maror, Inc. v. Cornnonwealth of Pennsylvaffia 
Depart'rent of Environrrte.L!tal Resources, EHB I:bcket 
No. 82-006-G, Opinion and Order Sur Petition for 
Supersedeas, issued April 11, 1983. 

In the absence of opposing arguments from the appellants, the Board 

finds DER's arqurnents for dismissal--as quoted above and as further elaborated 

in its brief-persuasive. Therefore, the appeal is dismissed. 

A copy of this Opinion and Order is being sent direc·tly to t:he 

appellants as well as to appellants' attorney. 

ORDER 

AND NOW, b.ns 13th day of JANUARY' 1984 I for reasons given in the 

accompanying Opinion, this appeal is dismissed witl1 prejudice. 

D.A'IED: January 13, 1984 

cc: Bureau of Li tlgation 
Diana J. Stares, Esquire 
Allan E. MacLeod, Esquire 
Amity Coal,· Inc. 
Anthony P. DiCenzo 

ThVIRONr·1ENTAL HEARING BOARD 

Hember 

/i' . . · I ~~~+I 
u-~ ./ J~ 

ED~-JARD GERJ"'UOY ... 7 

Member 
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lEWIS .M. ALDERFER 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. e2-038-M 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDE..-q 

This Tratter comes before the Eoard for decision upon the !':otion to dis- · 

miss filed by the O:mrromveal th of Pennsylvania, L'e?arbnent 0f Environmental Resources 

(DER) • Aj_:)pellant, LEwis M. Alderfer, filed an answer to the :r.otion, but did not 

file a brief in SU?port therrof. 

App:=llant, through his counsel, by letter dated October 2, 1981 requested 

an exception to DER • s ban on c;onnections to the Souderton Borough sewage treatrent 

plant. By notice dated January 13, 1982, DER de.-lled appellant's r~"llest for the said 

exception, and an appeal was thereafter ti..r:-ely filed on FebruaD.f 10, 1982. 

In his ap:;>eal, appellant stated the following reasons for his a??eal: 

"Applicant • s (a!?pellant herein) proposal is 
to construct two (2) additional aparbnents 
and rerrove an existing co:r:rron bathrcom. 
The additional apartments will not signi
ficantly increase sewage flows ..•. " 

'!hereafter, in his pre-hearing me...rrorandum, under the heading, "Statem=>.....nt 

of Facts", ap,;;:ellant avers that the "pror::osed alteration will not increase sewage 

flo:.v =rom the structure to any significant degree". 
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L~R ITDved to dismiss the app~al, asserting that appellant's lY'lsis for 

his appeal admitted, at least implicitly, some increase in sewage flow and on those 

facts the appeal nrust be dismissed. 

It is well settled that this :SOard has the authority to dismiss an appeal 

where the appeal challenges the valid.i ty of an action by IER, and DER sh<:Ms that 

there is no genuine issue as to any material fact and that on the law and admitted 

facts DER is entitled to judgment as a matter of law. United States Steel Corporati 

. v. Corrononwealth of Pa. ~ Department of Environmental Resou:t'ces EHB Ibcket No. 78-165-

(Decided January 4, 1980), citing Swrrmerhill Borough v. Commonweatth of Pa. ~ DER~ 

34 Pa. Commonwealth Ct. 574, 383 A.2d 1320 (1978) and Associates Corronercial Corpora-

ti~n v. DER~ EHB Ibcket No. 79-14Q-B (issued July 2, 1979). 

As to the law to be applied in the matter of appeals seeking an exception 

to a ban on sewer connections for replacement of a discharge, it is settled that an 

exception may not be granted if the exception would result in any increase in sewage 

flow into the system. Edgewoof Manor v. DEE~ 2 EHB 60 (1973). Ibcket No. 77-251; 

Alan Mitchell Corp: v. DER~ 1 EHB 68 (1972). · Ibcket No. 71-108-W. Therefore, DER 

prevails unless there remains factual issue over the increase of sewage flow. 

While appellant argues in his Answer to 1-btion to Dismiss that a factual 

issue has been raised regarding increased sewage from proposed connection, this argu 

ment is contradictory to the reasons for appeal contained in the notice of appeal 

filed February 10, 1982, and in appellant's Statert1"'--.nt of Facts contained in his pre-

hearing moJIDrandum. With the exception of appellant's argument in the J.nswer to 

DER' s rrotion to dismiss the appeal, appellant has been consistent, in his basis for 

this appeal, that the proposed alteration to the existing structure will not signifi 

cantly (Emphasis supplied) increase the flCMT of sewage into the system. ~\12 are of 

the opinion that appellant is bound by the facts presented by him is his appeal and 

that any argument that there will be no increase of sewage flow is totally inconsis-

tent with such facts. Since appellant's argument is not based up:m facts consistent 

therewith, the argument is without merit and nrust be denied. 

We therefore find that there is no genuine issue of any material fact, and 

lliR is enti tied to ]udgment as a matter of law. 
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Accordingly 1 DER' s rrotion to dismiss the appeal is ~JYanted. 

ORDER 

AND NCW 1 this 20th day of JANUARY, 1984 the rrotion of IER to dismiss the 

appeal is granted, and the appeal of Lewis M. Alderfer, at EHB Ibcket No. 82-038-M 

is dismissed. 

DJ>.TED: January 201 1984 

cc: Bureau of Litigation 
Robert G. Bricker, Esquire 
I.Duise S. Thorrpson, Esquire 

ENVIroNMENTAL HEAR.lNG BOARD 

-~ 26/'-7 
EI:WARD GERJUJY ' 
M2mber 



- t:HH --4 3: 12/79 ,, 

ENVIIDSAFE 

v . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 83-101-M 

. COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
CAERNANVON 'IOWNSIIIP, EAST EARL '.I'CJimSHIP , and 
RED IDSE ALLIANCE, Intervenors 

O:i?:niTON AND. -ORDER BUR ·. · · 
'APPEILANI'·~ s_. ~MJI'IQN FOR, .. SANCI'IONS 
~··-

On July 25, 1983, subse:ruent to the taking o= the de~sition of Gary 

Galida, a DER auploye, by appellant, the a~Jpellant filed a Motion for Sanctions. 

Appellant seeks, in its motion, for sanctions to be ~sed u:_xm DER by 

reason of the refusal of Galida, ur:on instructions from rounsel for DER, to answer 

questions propounded by appellant 1 s counsel pertaining to the development and back

ground of the regulation which famed the basis for the denial by DER of ap;?ellant 1 s 

application for a perr:li.t to. operate a hazarcbus waste treatment, storage and dis;:::osal 

facility. The regulation in question is 25 Pa. Code §75.264 (v) (3) (XU). 

On August 15, 1983, Ap[.ellant filed with the ·Poard a fiDtion =or Sanctions 

by reason of the refusal of DER to answer three interrogatories (nos. 1, 2, 3) · pro:?<Jundee 

to DER by appellant. DER refused to answer the interrogatories on the basis that the 

questions which were solely related to the development-of the aforecited regulation wer 

burdensome, intolerable, arrl irrelevant to the instant appeal. 
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·. 
Both parties filed rnerroranda of law in support of their position. 

The basis of appellant's motion is that the information sought in the 
. 

inte:rrogatories is relevant arrl not burdensane upon DER. In opfOsition, DER asserts 

that infonnation pertainin:r to the background and developfl'Eilt of the regulation in 

question is beyond the orbit of "relevant information" since the Bc?ard does not have 

jurisdiction to pass upon the constitutionality of regulations, which issue appellant 

raised in its ·n:Jtice of appeal. DER also asserts that the infm:rnation sought by appel-

lant roth at the deposition of Galida, and in the interrogatories, is .not calculated 

to challenge the application of the regulation, and is therefore not relevant . . 
The Board has thoroughly reviewed the rnerroranda filed by the parties in sup-

port of their respective positions, and concur in the basic precedent discussed in 

them. 

HoWever, the appellant, in its rnerroranda, assl.lllEs what it intends to p~ve, 

i.e., relevancy of the informqtion sought is assumed as a basis for the imposition of 

sanctions against DER. 

Ins:tead o:j3 a:rgu.:j_ng the relevancy of the information sought at depositions and 

in the interrogatories, appellant assumed its relevancy .. ·Despite· the appellant's argu-

rrent that the "test of relevancy" shc;>Uld be applied, Rota v. Luzerne Township~ 70 Pa. 

D&C 2d 51 (1975), the appellant does not connect the cited "test" to the information it 

seeks. 

In a recent Camnonweal th Court case, the Court, in discussing the relevancy 

of evidence in general stated that evide..11ce is relevant if it tends to make the fact at 

issue more or less probable~ Brenckle v. Arblaster~ 466 A.2d 1975 (Onwlth. Ct. 1983). 

We cannot agree with appella.."1t in its contention that information pertaining 

to the background and developnent of the questioned regulation is relevant to this ap-

peal. 

The Board has no jurisdiction to decide constitutionality of regulations, 

and therefore questions designed to eli'Ci t information pertaining to the background and 

developrrent of the regulation are only relevant in the context of the constitutionality 
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of the regulation, which issue is beyond our authority. 

DER rightly argues that the infonnation sought is not relevant and there-

fore such questions need not l:::e answere:l, either at depositions or in inte.rrogatories. 

We see no reason to discuss further the implications of the various cases 

and rules of procedure .cited in the memoranda. The cases cited are appropriate and con-

trolling, but not where the discovery is rot relevant to the issue before the Poard. 

Accordingly, it is hereby ORDERED that appellant's MJtion for Sanctions (two. 

(2) · is number) be and hereby are dismissed. 

DA'IED: January 23, 1984 

cc: Bureau of Litigation 
.Mark Gold, Esquire 
Parrela S. G:Jodwin, Esquire 
Christopher S. Underhill, Esquire 
Louis J. Farnia, Esquire 
Kenneth C. Notturno, Esquire 
Lynn Wright, Esquire 
Thomas L. Gocxlrn.an, Esquire 

ENVIRONMENTAL HEARING IDARD 

~74H~~ 
ANTHCNY • MA.ZULLO I 
Member 
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flP-.R1AR. COAL C0:1PANY 

. v. 

CO.'>!.HO.VWEALTH OF PENNSYLVANIA 

. Er-.;VIRON:\IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
H.~RRISBURG, PENNSYLVANIA 17101 

(717) 787-3.;83 

. . 

. . 

. . 

. . 

. Docket No. 83-174-G . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

On NJvernl::er 9 1 1983, Hamar filed its pre-hearing merroranclurn in this 

natter. There being no discernible prejudice to DER, the pee-hearing merrorandurrt 1 

trough actually due November 7 1 1983, was accepted as timely 1 consistent with the 

Board's understanding of the im?lications of 1 Pa. Oode §31.2 and recent decisions 

of the Pennsylvania courts. De Angelis v. Nevman, 460 A. 2d 730 (Pa. 1983); Byard 

v. Brogan, 460 A.2d 1093 (Pa. 1983); Dunn v. Iv1aislin Transr:ort Limited, 456 A.2d 

632 (Pa. Super. 1983). 

According to our Pre-Hearing Order l\b. 1, DER' s pre-hearing merrorandum · 

\vas due· fifteen ( 15) days after receipt of Har:rrar' s pre-hearing :rrerrorarrlum. On 

December 22, 1983, \vhen DER' s pre-hearing rnerrora11dum \vas long overdue, the Board 

· sent DER1 s counsel notice by certified r.ail that DER must file. its pre-hearing 

rre:mrandum by January 3, 1984 or risk sanctions. The return receipt for this 

rotice was returned to ti1e Board, signed as of Decemi:Jer 27, 1983. DER' s pre-

i':2aring nerrorar1dum has not l::een filE:Xl, however, nor has DER requestl2.J any extension 

of the aforesaid January 3, 1984 filing deadline. 
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We would have accepted DER's pre-hearing memorandum a few days after 

January 3, 1984, just as we were willing to accept Hamar's somewhat taLdy 

pre-hearing memorandum. However, we cannot ignore DER's repeated failure to 

comply with our orders. Furthemore, in other ap!_:E:als we 1-.Ja.ve sanctioned 

appellants who have failed to file their pre-hearing memoranda despite Board 

reminders. A:t:nond Wazelle v. DER, Docket fu. 8 3-06 3-G (Opinion and Order, 

SeptemJ:::;er 13, 1983); 'Ibwnship of South Park v. DER, Docket. No. 83-068-G (Opinion 

and Order, Decenlber 2, 1983); W. A. Cotteman v. DER, Docket NJ. 83-155-G (Opinion 

aLJd Order, December 22, 1983). It would l::e unseemly for the Bom:d to sanction 

deficient appellants without ever sanctioning DER for similar deficiencies. 

'Iherefore, at the hearing on b~e rrerits of this appeal, if held, we will 

limit DER' s participation to cross examination of Ha.cnE.r' s witnesses and to presen

tation of such evidence as norrrally v.uuld l::e offered in rebuttal (rather than in 

bER' s case-in-chief) . This ruling is along the lines of our rulings in Wazelle, 

South Park and Cottenuan, suf?ra. 

This a~peal is from portions of a DER abatement order addL·essed to 

Harrrar, dated July 1, 198 3. Thus DER bears the burden of proof. 25 Pa. Q.Jde 

§21. 101 (b) ( 3) • Nevertheless, we will not permit our ruling supra to become the 

basis for a compulsory non-suit against DER, i.e., for an adjudication sustaining 

the appeal without the necessity for evidence by Hamar. DER' s July 1, 1983 

abatement order makes various findings of facts allegedly establishing ti1e existence 

of environmental damage caused by Harrrar' s activities. Until rebutted, these find

in9S are entitled to a presurnption of va.lidi ty. Abbotts Dairies Division of 

Tainront Foods v. Butz, 389 F. Supp 1 (D.C.Pa. 1975)i Mignatti Construction Co. v. · 

E-ffi, 49 Pa. 01wlth. 497, 411 A.2d 860 (1980). Q)nsequently we judge that sustaining 

Hdrrr.a.r' s appeal at this stage, without requiring Harm:1r to come forward witi-1 its 
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evidence, would 1:e inconsiste.11t with 25 Pa. Code §21.10l(d) (1). 

Before closing, there is· another coniplication to be rnentione.U. 

According to ou.c docket, Ha...'!TB.r's appeal was not filed until August 15, 1983, 

much rrore than Uri.rty days after the July 1, 1983 date on DER' s abatement order. 

We t."'nclude that this appeal ~vell nay have :teen untirrely filed, and hence may 

have to be dismissed as outside our jurisdiction.· before we ever get to a hearing· 

0!1 the merits. 25 Pa. Code §21.52 (a); Rostosky v. DER, 26 Pa. Cm.vlth. 478, 364 

A.2d 761 (1976). 

ORDER 

~·-mEREFORE, thls 23rd day of January I 1984, it is ordered tlia.t: 

1.. If DER believes thls aweal has teen untirrely filed, it shall file 

an appropriate futioh to Dismiss on or before Februa.ry 17, 1984, accomf:anied by 

a merrurandum of law in S'..Jf):pJrt of the rrot:Lon. 

2. If DER files the MJtion called for in Paragraph 1, Harma.r shall 

:respond witl1in t~venty (20) days of rece.i.pt (see Paragraph 3 of our Pre-Hearing 

· Order N:J. 1) . 

3. The Board _\vill rule on the aforesaid MJtion, if filed, as soon as 

possible after Hamar's res~nse ls received; if necessary, the !bard will sche.lule 

an evidentia2y hearing on tr~s timeliness issue. 

4. Once the tirreliness issue is r:esol ved, a hearing on the rneri ts of 

this appeal ~vill be scheduled. if necessary. 

5. If tlris matter corres to a hearing on the merits, DER's p:rrticipation 

will be limited to cross exa....Unation of. Hantar' s witnesses and to presentation 
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of such evidence as I1omally would be offered in rebuttal (rather than in DER' s 

case-in-chief) ; DER also will be penni tted to file a post-hearing brief. 

DA'IED: January 23, 1984 

cc: Bureau of Litigation 
Michael E. Arch, Esquire 
Daniel E. Rogers, Esquire 

ENVIRONMENTAL HEARING BOARD 

EllVARD GERJJOY . " ~7 

Member 
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..... ~-.;.c.: .. --·-

..• 
CO.t!.HO.VWEALTH OF PENNSYLVANIA 

•. • 

ENVIRON:\tENTAL HEARING BOARD • .. 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483. 

DANIEL A. 1-1ARINO,· JR. 

. . v. 

. . 

. . 

. . 

Docket No. 83-198-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION MID ORDER 

On September 6, 1983", · f."nrino filed an appeal headed "Deparbrent of 

Envi:ronrnen~l Resources vs. City of Greensburg vs. Daniel A. l1a:dno, Jr." This 

appeal objected to DER's decision to prohibit new connections to a portion of 

the Greater Greensburg Sewage .n..uthority ("GGSA"). 'Ihis decision, announced in 

a letter of July 27, 1983. to the City of Greensburg ("City") already had been 

appealed by the City in an appeal doCketed by us at 83-192-G. Marino's appeal 

Wa.s accompanied by a Petition to Intervene in the appeal at 83-192-G. 

Marino l~s not responded to DER's ~nterrogatories and Request for 

Production df :COcuments, filed Septerrber 29, 1983. On Noverrber 4, 1983, the 

City withdrew its appeal at 83-192-G. !·1arino's pre-hearing rnerrorandurn in the 

instant appeal, due December 5, 1983, has not been filed. On Decemner 9, 1983 

the Board wrote ~,arino' s counsel stating: 

Your pre-hearing rrer.orandum in the Marino 
appeal was due Decerrber 5, 1983, but has not been 
filed. If you do not intend to pursue this appeal, 
the Board will appreciate being so informed, so 
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that we may clear our docket. If your pre
hearing rnerrorandum is not filed by December 22, 
1983, the Board will feel free to apply sanctions, 
including dismissal of the Marino appeal. 

Marino has not filed his pre-hearing merrorandum, nor has he res:£?Onded 

at all to the Board 1 s Deeember 9, _1983 letter. Under the circumstances, we see 

no alternative to dismissal of this appeal for failure to obey the Board 1 s 

orders, under the authority of 25 Pa. Code §21.124 . 

ORDER 

AND NC:W, this 25th day of January , 1984, for reasons given. in the 

accorrpanying Opinion, this appeal is dismissed. 

DA'IED: January 25, 1984 

cc: Bureau of Litigation 
Zelda A. Curtiss, Esquire 
William c. Stillwp.gon, ·. Esq_. 

EN\i'IRONMENTAL HEARING rlOARD 
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IH-4J: lJ./I'i 

.. ' .. ~ ...... 

v. 

CO/'v!MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

·221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. Sl-008-!1 . 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVlRONMENTAL RESOURCES 
and SCATAI..OGIC ASSOCIATES, INC.; Permittee 

OPTI-TION A."I\ID ORDSR 

On January 21, 1981, the Envi.ronnental Hearing Board (Board) received a 

skeleton ap_?eal, in the form of a telegram, filed by East Fallowfield 'Ib.;.·mship, 

d1ester County, Pennsylvania, and in due rourse the a:~?peal was :?erfected. 

n1e ap?eal was ziled in protest against tl1e issuance by tl1e De:?a_rtment of 

Envi::-onr.-:.ental Resources (DER) 1 through its· Pegional Solid Haste !'B.na'}er 1 ·Na:_ne L. 

Lynn, of solid waste :Je:t:'I:'it No. 601887 to Scatalogic Associates, Inc. 1 (Smtalogic) 

60 Da\.d.dson Road, :·Jest Chester, PA. 

The ~JerrJi t aut."'lorized Scatalogic to O?erate a sludge· ;?roces.::;inc:;r or dis~::osal 

facility at Buck and D:Je Run Valley FarrrtS 1 Inc. in Ea.::;t Fallow::ield To;-mshi:.:->-

Various re3.sons v1ere given in tl1e notice of a;??eal as the base.::; :':or t.he a"J-

::?eal, which speci:~ied reasons are not set forth herein bv reason of tl1e Orde::- of the 

Board i.3sued contemt:oraneously with. this Opinion. 

On February 4, 1981, the Board issued Pre-Eearinl} Order l'b. 1, re':::ui::::-ing 

appellant to, inter alia, file a 9re-hearing me.r:10randum "on or before rkch 4, 1981", 

I.-lith the ?e:r:m.ittee, Scatalogic, bo.._ing thereafter granted leave to file it.s r~s::::onsive 
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' . 
pre-hearipg mo.JIDrandum "v-1i thin ten (10') days after the date on which th<:: appellant's 

pre-hearing memorandum is filed. 

The appellant did not file its pre-hearing merrorandum on or before 1-'larch 9, 

1981, and the record indicates no action by appellant as of January 5, 1982, when 

the Board requested that a status re:p:::>rt on the appeal l:e filed with the Eoard "on or 

l:efore January 15, 1982" . 

Since the appellant did not resp::md to the Eoard' s request for a status 

re:port, the Eoard, by notice dated January 26, 1982, requested that a status report 

l:e filed "by February 5, 1982". The said rotice advised appellant that failure to 

corrply with the notice could result in sanctions being imposed by the Board, including 

"dismissal of appeal" • 

By letter dated February 4, 1982, and received by the Eoard on February 5, 

1982, counsel for appellant advised that his client desired "to be heard" concerning 

the question of dumping by appellant in the Totmship. 

The Board thereafter, of February 19, 1982 issued arother Pre-Hearing Order 

tb. 1 (which specifically noted that it superseded Pre-Hearing Order No. 1 issued 

February 4, 1981) which required appellant to file .a pre-hearing merrorandum on or be-

fore April 19, 1982. 

· Having received no response to its Order dated February 19, 1982, the Eoard, 

on June 4, 1982, sent a notice to counsel for appellant requiring the ·filing of a pre-

hearing ID2IIDrandum by June 15, 1982. The latter notice was sent by certified !Ilail, 

return receipt r~ested, and the return receipt indicate delivery on June 7, 1982, 

and advised counsel for appella11t of sanctions if not canplied with. 

· By letter dated June 25, 1982, counsel for ap?ellant advised the Board that 

he would contact the Board of the intentions of his client by July 9, 1982. 

:tbt having received any contact or c:Ornmunication from appellant or its coun-

sel by October 27, 1983, approximately sixteen (1?) nonths later, the Board, on said 

date, requested a status rep::>rt to be filed. on or before November 7, 1983. As of r::::ec-

ernter 14, 1983 the Board, not having received any res:_:;onse from appellant's counsel, re 

. quested that appellant file its status reEXJrt by r::::ecernber 23, 1983, or suffer sanctions 
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for non-corrpliance, including dismissal of the appeal. The notice was received by 

counsel for ap:p=llant on Decernl:::>er 16, 1983, as indicated by the return receipt received 

by the Board after deli very of the mtice. As of the date of the writing of this 

Opinion and Order, the Board has not received any respon:P ·tc its request for a status 

re!_X)rt. 

In addition to the aforecited instances of failure or refusal to proceed on 

the part of ap:p=llant, we note that in his letter of June 25, 1982 to the Board counsel 

for appellant stated that he "personally" felt "that this particular matter is rroot". 

-
While the matter may indeed by m:::x:>t, insofar as counsel or appellant is con-

cemed, this Board has no facts up:>n which to decide that issue. 

Ha-vever I it has IIDre than sufficient facts to detennine that its orders and 

procedural requirements have been grossly ignored by appellant. Putting aside the mat-

ter of professional responsiolli ty, corrmon courtesy alone dictates what action sh:mld 

have been taken pursuant to the repeated requests made by the Board in this appeal. 

The Rules and Regulations of the Board, at 25 Pa. Code 21.124 provides: 

"The Board may impose sanctions upon a 
party for failure to abide by a Board 
order or Board rule of practice and pro
cedure. Such sanctions may include the 
dismissal of any appeal .•. " 

Appellant, and its counsel were advised of the provisions of the above Eoard rule, and 

Chose to ignore the J?OSSibility of the imposition of sanctions. 

While we do not lightly consider the drastic nature and implications of dis-

missal of an appeal without hearing, we must weigh such drastic action oti the part of 

the Board against the comuct of the appellant in flatly refusing to proceed in this 

matter. Perhaps the refusal is the true measure of the legal basis of appellants ap-

peal. Certainly the record 1;:.uuld substantiate such a finding by the Board. 

In view of all of the above facts, we therefore issue the following: 
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ORDER 

AND row, this 26th day of JanuarY', 1984, upon ronsideration of the re-

cord of this ap:p=al, the appeal of East Fallowfield 'Ibwnship, at EHB Ibcket No. 81-

008-M is hereby dismissed with prejudice. 

DATED: January 26, 1984 

cc: Bureau of Litigation 
William R. Keen, Jr. , Esquire 
Denis J. Byrne, Esquire 
I.Duise S. Thompson, Esquire "' 

ENVIRCNMENTAL HEARING :SOARD 

Z:L--1 ~:-.z 
EUN'ARD GERJ1.DY ·' 
MoJTiber 

-552-



B-H: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

B~~ BECKER, JR. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

·Docket No. 79-188-B 

O.'?HU!!N AND ORreR 

On Dece.""Jber 10, 1979, Blake B'?.cker, Jr., anoellant fil-::>d a NJtice o:': A~)peal 

Hit.l-J. the Poard seeking r'?.view of tl1e action of the De~ru.-t:r:1ent o= Environ;nental :qesourc?s 

Bureau of Surface Hine Reclruuation, (DE~) in declaring for:::eited bonci...s ?OSted b:! aT)-

:::ell ant in conjunction wi t.'l various sur=-:~.ce rri.nins nerni ts. 

B~' order of the Poard1 dated February 8, 1930 1 the au>Jeal ":las continued "Dend-

in~ settler.12nt". 

By notice dated Octob=~r 151 19301 t.'le Board rec::uested a:_::r:-;ellant to P'"'JOrt on 

the status of the a:9;:eal on or before OctolY?r 27 1 198!). 

By notice dated Nov~c1be~ 11, 19801 counsel r~ested .:m inde::ini te extension 

o::: ti..-ne in v1hich to :_::JrocePd pending settlement ne::Jotiations. 

B-, notice dat'?.d Nov'?...mber 19, 1980, the ·Board granted an ?Xtension to !"ob::::uc.rv 

18 I 19 31 for co:.1:_)liance ~)endiiYJ settl er:~ent ne<Jotia tions. 

On P?bru:L..''Y 271 19811 -D'le Board advised rounsel tho.t the date for filing of 

)re-hearing ::.-e.":Dranda (February l81 1981) had passed wit.'lout CCJ:TI?liance there\vith1 and 

that unless there \vas compliance by !·'larch 9 1 1981 sanctions ~ght be ilTir,XJs':"d1 including 
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'dismissal of the appeal. Counsel for appellant received said notice on _March 2 ,_ 

1981. 

By notice dated November 18, 1981, the Board requested that a status report 

be filed on or before November 29, 1982. Not having received a reply to the J'ibvember 

18, 1981 notice, the Board by notice dated December 8, 1982, advised counsel of the de

fault and outlined that unless compliance was affected by December 20, 1982, sanctions 

might be irrposed, including dismissal of the appeal. Counsel for appellant received 

said notice December 10, 1982, and failed to respond -thereto. 

On N::>vember 2, 1983, the Comnonwealth filed a M:Jtion to Dismiss this appeal 

by reason of appellant's failure to prosecute the· appeal. On Novmeber 22, 1983, the 

Board, sua sparte, granted a Rule ur::on the appellant to show cause why the Corrm::mwealth' ~ 

.M::>tion to Dismiss should not be granted, and the rule was returnable December 20, 1983. 

The Board has not received a response to the said Rule as of the date of the 

writing of this Opinion and Order. 

Under the provisions of the Board's. Rules -and Regulations section 21.11, en

titled "Timely filing required", parties are required to make filings with the Board, 

where required or permitted, "within the time limits, if any, for such filing". 

Appellant has been consistent in his failure to canply with the provisions 

of this section of the Board's Rules and Regulations. 

Under the provisions of section 21.124 of the PDard' s Rules and Regulations, 

entitled "Sanctions", sanctions rray be imposed by the Board upon a party for failure "to 

abide by a Board order or Board rule of practice and procedure. Such sanctions may in

clude dismissal of an appeal. ... " 

A review of the record in this appea~ reveals a persistent refusal on the part 

of the appellant to abide by the Board' s rules and regulations. 

Short of the notice of appeal, appellant has steadfastly refused to file the 

documents required to be filed by Board order. 

In rratters involving bond forefeitures, where DER has the burden of prCDf and 

should be required to establish its case before the Board acquiesces in the forfeiture, 

the Board has been very reluctant to dismiss an appeal, even when an appellant ·has- not 
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filed his pre-hearing m~randum and has ignored disoove_ry requests. J!. A. Cotte:mzan 

v. DER~ EHB Ibcket rq::>. 83-155-G (Opinion and Order I Decernter 22 1 1983) . Under the 

facts of the present appeal however 1 it appears pointless to call a hearing on the 

merits of this matter. The appellant has failed to prosecute his appeal for over 

four years. 'Ihe Board has sought to apprise the appellant of the necessity for pro-

ceeding in this matter so as to avoid the imposition of sanctions and 1 .in issuing its 

Rule to Sho;v Cause, the Board, on its own rrotion, sought to arouse the appellant into 

action on his own behalf. 

'Ihe Board can do no rrore to protect the appellant, especially is this so in 

situations such as the instant appeal wherein appellant has failed and refused to res-

pond to the many notices calculated to elicit a responsive reply fran appellant. 

'Ihe Cam:ronweal th should not be required to experrl additional tine , lal:or and 

expense in appeals apparently brought in other than good faith. 

Accordingly 1 we enter the following: 

ORDER 

AND, ~' this 27th day of January, 1984, upon notion of cnunsel for the 

Cbrnrn:Jnwealth (DER), and UFOn failure- of ap:p21lant to resEXJnd thereto, and upon failure 

of ap.Pellant, Blake Becker I Jr. I to respond to the Rule to Show Cause entered by the 

Board on November 22, 1983, and returnable Decerriber 20, 1983, the appeal of Blake Becker, 

Jr., at EHB Eocket No. 79-188-B, is hereby dismissed with prejudice. 

DA'IED: January 27, 1984 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
David J. Humphreys, Esquire 

ENVIRONMENTAL HEARING IDARD 

-555-



....... 

SPEC CDAIS, INC. 

. v. 

COMMO.\'W£/1LTF-I OF PENNSYLVANiA 

ENYIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PE.-.:NSYLVANIA 17101 

(717) 787-3483 

. . 
Docket No. 83-256-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTIITON AI:ID ORDER 

On 'NJvember 4, 1983, Spec Coals ("Spec"), acting through its officer 

Robert E. Ankney, filed an appeal of a DER abatement order addressed to Spec, 

dated September 29, 1983. Thereafter the Board sent Mr. Ankney, wno is not an 

at·torney, its standard Pre-Hearing Orders N:Js. 1 and 2. 

On December 14, 1983, DER filed ~ ·.r-btion to Dismiss, alleging that 

the aforementioned abaterrent order had been mailed to Spec by certified mail 

and had teen received and signed for by Spec on October 4, 1983. Therefore, DER 

contends, the appeal must be dismissed, as having been filed one day past the 

ti1irty-day time limit for filing an ·appeal specified in 25 Pa. Code §21.52(a). 

ls of this date Spec has not responded to DER's M:>tion, although para-

graph 6 of Pre-HeaJ.·ing Order NJ. 1 (mailed J:ibvember 16, 1983) and paragraph 3 of 

Pre-Hearing Order No. 2 (mailed December 5, 1983) notify the appellant that parties 

r:1ust resp:md to petitions or notions -.:;.;ithin twenty days. Indeed paragraph 3 of 
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Pre-Hearing Order N::>. 2 adds the adrroni tion: "THE BOARD WILL NOT KOTIFY THE 

PARTIES T'rlAT A .RESPONSE MAY BE DUE" (capitals in the original) . 

In view of the facts recounted above, and recognizing that the Pennsyl-

vania courts have established that the Board has no jurisdiction to hear an appeal 

which is filed after the thirty-day period, we have no choice but to dismiss the 

appeal. Postosky v. DER, 26 Pa. Crrwlth. 478, 364 A.2d 761 (1976); Multichem Corp. 

v. DER, EHB I:Ocket N:>. 83-047-1-1 (Opinion and Order, I'13.y 5, 1983). 

We add, however, for the benefit of this pro se appellant, that if he 

disagrees with the facts recounted above, he may petition the Board to reconsider 

this dismissal, under 25 Pa. Code §21.122 of our Rules and Regulations. 

ORDER 

AND NOW, this 31st day of January. , 1984, for reasons rriven in the 

above Opinion, this appeal is dismissed. 

DATED: January 31, 1984 

cc: Bureau of Litigation 
Alan S. Miller, Esquire 
Robert C. Ankney 

ENVIRONHENTAL HEARING BOARD 

Member 
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CO.\/,HONWEALTH OF PENNSYLVANIA 

E~VIRON:"r1£NTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

CXY.·1M:::>I~·l~'1EAL'IH OF PENNS"Y"LVANIA 
PTh"'NSl:"LVANIA GAME CXX1r1ISSION 

. v. 

(717) 787-3483 

. . 

. . 

. . 

• • 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRON~fENTAL RESOURCES 
and GANZER SAND AND GRAVEL, I't\~., Permittee 
arrl FA'vll:-1E:Rl:•1ILL PAPER ca•IPANY, INC. , Intervenor 

OPINION MID ORDER 

Docket No.· 82-284-G 

On N:>vernber 1, 1982, DER issued Solid Haste Permit N:). 300795 for 

construction of a 40-acre residual waste landfill to the permittee, Ganzer Sand 

& Gravel ("Ganzer"). On NJvember 22, ·_1982 the Comronwealth of Pennsylvania Game 

Comnission ("Corrmission") timely appealed issuance of this permit, alleg~ng 

inter alia that operation of the permit would allow acid and other contaminating 

rraterial "to leach into the irnp::>rtant wetlands irrirediately adjacent to the 

permitted site." 

t-ve need not review here the history of this appeal since N:>vember 22, 

1982; some of this history is recounted in Opinions and Orders issued by:·.the Eoard 

on March 15, 1983, .March 29, 1983 and April 15, 1983, concerning various disputes 

between the parties. This r:atter now is ready for a hearing on the merits, however, 

v.hlch has l:een scheduled. In th~ instant Opinion and O:r:der we will rule on a 
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number of still open issues bearing on the sco,t:e and content . of that forthcoming 

hearing. 

A. Can the Comnission Appeal to this Board? 

0!1 December 13,. 1.983 the Board issued an Order penni.tting the parties 

to file merrcranda of law on the following issue: 

Under the circumstances of the instant appealed
from permit grant to Ganzer, is the Corrmission .an 
entity authorized to appeal DER's action to the 
Environmental Hearing Board? 

On December 13, 1983 the Board also wrote to the Office of General Counsel to the 

Governor, asking.whether that Office knew of previous circumstances wherein this 

issue·, or issues substantially similar, had been encountered. 

Meworanda were received from the Commission and from Ganzer. After 

supplerrentir~ these memoranda with the Board's own research, we have concluded 

that the CoiTQission is an entity authorized to file the above-captioned appeal. 

'Ihis conclusion is based on the reasoning in the two immediately following para-

graphs.,. N:> information concerning the ab:>ve issue was received from the 

Governor's C~eral Counsel's Office, so that our December 13 1 1983 letter to 

that Office has had no consequences relevant. to the above-captioned matter. 

Examination of a Table of Pennsylvania· Case Names irrlicates that the 

appellate courts of Pennsylvctnia have been willing to hear appeals filed by one 

Crirrrom-veal th agency against a sister agency 1 or even against the Cormonweal th 

itself. See, e.g., Pa. Dept. Highways v. Pa. Public Utility Cbrrmission 1 198 Pa. 

Super. 87 1 182 A.2d 267 (1962); Pa. Labor Relations Bd. v. State Liquor Control Bel., 

28 Pa. Cnwlt..'l. 145 1 367 A.2d 805 (1977); Pa. Labor Relations Bd. v. Conrronwealth 1 

478 Pa. 582, 387 A.2d 475 (1978). Indeed, such appeals, while not common, cannot 

be terrred ra_---e. The subject ma.tter of such appeals, and the agencies involved 
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therein, are varied, but we have discerned one apparent cormon thread, namely 

that in each such appeal one or roth of the agencies involved can be considered 

"indeJ?E!ndent" of the Goverr:or, because, e.g., the agency head or heads, once 

app::>inted, do not serve at the Governor's pleasure and therefore do not have to 

bend to his will. Refusal by the courts to adjudicate disputes which the Governor 

could decid~ on his own aut..l-nrity is consistent with principles of judicial 

restraint and with Pennsylvania court precedents. Corrm. v. Gaitano~ 277 Pa. Super. 

404, 419 A.2d 1208 (1980); affirming Governor's exclusive p::>wer to corrmute prison · 

sentences; ~vilt v. Cornn. Dept. of Revenue, 62 Pa. Qnwlth. 316, 436 A.2d 713 (1981), 

aff'd 447 A.2d 943 (1982); In reInvestigation By Dauphin County Grand Jury, June 

1938, 332 Pa. 289, 2 A.2d 783 (1938). Willingness by the courts to adjudicate 

disputes which the QJvernor does not have the authority to decide is equally oon

sistent with those principles and precedents. 

The PennsylVania Game Corrmission is an "independent11 cormri.ssion linder 

the terms of 71 P.S. §§11, 61 and 101. Under 34 P.S. §1311.201, Commission members, 

once app::>inted by the Governor and confinred by the Senate, hold office for a fixed 

term of eight years. The executive director of the Corrmission is selected by the 

Corrmission ~~d serves at the pleasure of the Commission .. 34 P.S. §1311.205. Thus 

~ do not see how the G::>vernor assuredly can decide this dispute on his own 

author.l. ty; e.g. , -w-e do not see how the QJvemor can order the Corrmission to accept 

DER' s evaluation that Ganzer's J?enni t will rot adversely affect wetlands irnrediately 

adjacent to the permitted site. Therefore, in light of the preceding paragraph, ..,ve 

see no basis for holding t..hat the Commission is not authorized to appeal to this 

Eoard. Alth:mgh our Decerrber 13, 1983 Order suggested that we might ask for oral 

argument on the issue of the Commission's authority to appeal to this Eoard, we 

now do not feel such oral argurrent is necessary. 
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B. The Comnission' s Standing 

As explained in our December 13, 19.83 Order, our conclusion that the 

Corrrnission is authorized to appeal to this Board does not autorcatically imply 

that the Corrmission. has standing to prosecute this appeal; to have standing, the 

Comnission I'!1USt allege facts which satisfy the test of William Penn Parking 

Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 {1975). The issue of 

the Game Corrmission' s standing, on which -we next rule, has been discussed in 

various documents filed by the parties pursuant to our Order of October 4, 1983 

in this matter. 

William Penn, supra, requires us to examine the nature of the injuries 

the Comnission allegedly may suffer if the G:mzer landfill is construc.::i:ed. Such 

injuries must lie within the Commission's zone of interests delineated by the 

legislation defining the Commission's powers and responsibilities; the Commission 

has no legal basis for claiming injuries to interests outside that zone. William 

Penn, supra, note 23. Alternatively one can say that the Corrmission cannot be 

adversely affected by--and therefore cannot have standing to challenge-actions 

irrelevant to its statutorily prescribed duties and responsibilities. Lisa H. v. 

State Board of Education, 447 A.2d 669 {Pa. Crnwlth •. 1982). 

The Cormri.ssion' s p::>wers and responsibilities . are articulated in 34 P. S. 

§§1311.101 et seq., especially §§.210 and .214, and in 71 P.S. §§671-675. It 

ap:t=ears that the .r:owers and responsibilities gerrrane to the instant appeal are: 

34 P.S. §1311.210 Duties of comnission. 
It is the duty of said comnission to protect, 

propagate, rcanage ard -preserve the garre, fur-bearing 
animals, and protected birds of the State, and to 
enforce, by proper action and proceedings, the laws 
of this Gormonwealth relating thereto. 
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71 P.S. §674. State game land refuges and farms. 
Tne Pennsylvania <?arne Commission shall have 

the pa.ver to acquire lands, with or without 
mineral reservations, by purchase, lease, or 
gift, and to establish and maintain State G3.me 
Refuges and Game Fanns, State Garee Propagation 
Areas, and Special Preserves, for the protection 
and propagation of game, as may row or hereafter 
be authorized by law. 

71 P.S. §672, which tracks the language of 34 P.S. §1311.210, need not be 

adO.i tionally repeated here. 

Al th:>ugh Ganzer and Hamnennill argue to the contrary, -we believe the 

Commission has alleged facts sufficient to confer standing in the light of 

William Penn and the irrrrediately preceding quotations. In particular, the 

Commission' s Secorrl Amended Pre-Hearing Merrorand1.m1 asserts the Commission 

is prepared to show that contaminated surface 
r:unoff can infiltrate into the Siegel Marsh 
ecosystem and leachate breakout ·can ·run into 
the pit and into the ground water or breakout 
through the side directly into·: the surround
ing wetlands. 

Elsewhere the Commission claims that various elements in the leachate will be 

toxic or otherwise danE.ging to. the wildlife in the wetlands adjacent to the 

permitted site. Such allegations fall w.ithin the zone of interests specified by 

34 P.S. §1311.210 (to protect ... and preserve the game .•• ) and 7~ P.S. §674 (to .•• 

maintain State Garre Refuges ... for the protection and propagation of ·game). Tne 

threatened injuries alleged are "substantial, i.rmrediate and· direct." William 

Penn, supra; Concerned Citizens Against Sludge, D:>cket NJ. 82-221-G (Opinions and 

Orders dated September 14, 1983, August 19, 1983, May 4, 1983 and February 9, 1983). 

On b'1e other hand we agree with Ganzer that the Commission cannot be 

allowed to "act as a private or Corrrronwealth attorney general, looking over DER' s 

shoulders" as DER administers the Solid Waste Management Act ("SM-lA"), 35 P.S. 
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§§6018.101 et seq., or the Darn Safety and Encroachments Act ("DSEA"), 32 P.S. 

§§693.1 et seq. Every allowable Commission claim of procedural or substantive 

error by DER in granting Ganzer its permit must be related to the Commission's 

alleged injuries under the ~·lilliam Penn standard. Furtherrrore, if the Corrmission 

intends to argue that the existing regulatory scheme relied on by DER is insufficient 

to protect the wildlife and wildlife habitats for which the Commission is resJ_j::)nsi

ble, the Comnission will have to overcorre the presurrption that the existing 

regulatory scheme rreets the objectives of the Legislature •. Coolspring r:i:bwnship v. 

DER, Docket N:>. 81-134-G (Adjudication, August 8, 1983), at section IIA . 

. At present the Board concurs with DER's view that the existing regulatory 

scherre consists of regulations promulgated under the SWMA, and does not include 

regulations promulgated under the DSEA (unless such DSEA regulations are specifically 

called for by SWMA regulations) . At the hearing on the merits of this matter, W8 

will permit the Commission to argue to the contrary. However, unless we are 

convinced that regulations promulgated under the DSEA are genna.ne to this appeal 

under the criteria enunciated in the preceding paragraph, evidence that such 

regulations have been ignored will rot be admissible in the instant proceedings. 

We add that considerations similar to those presented supra riake it 

evident that much of the evidence the parties describe in their pre-hearing 

rrerrorarrla is irrelevant to this appeal. For example, if the wetlands imrrediately 

adjacent to the propJsed site indeed are lands the Co:rrnnission is supr:osed 'to 

maintain (71 P.S. §674), containing wildlife the Commission is supr:osed to protect 

(34 P.S. §1311.210) I there is no need to burden the hearing on the merits with 

testirrony al::out the wetlands' use by educational groups. Similarly, we shall rot 

admit testirrony al::out the Io~vville site, e.g., .testirrony regarding the daily 
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operation at Lowville, without a ~1owing that such testimony--concerning a 
. 

different landfill at a different location--has probative value for the instant 

c.p:peal. 

ORDER 

~RE, this 3rd day of February, it is ordered that: 

1. 'Ihe Commission is an entity authorized to appeal to -qlls Board. 

2. The Cooossion has alleged facts sufficient to confer standing 

to appeal, but must prove those facts of course. 

· 3. The Commission does not have standing to allege procedural or 

substantive errors by DER, unless those claimed errors bear on admissible 

allegations of injury to the Corrmission. 

4. Admissible allegations of injury to the Commission must be "sub-

stantial, imrediate and direct" (the ~villiam Perm standard), and must fall 

w~thin the zone of interests specified by 34 P.S. §1311.210 and 71 P.S. §674. 

5. At the forthcoming hearing on the rrerits of this appeal, rulings 

on the admissibility of proffered evidence, e.g., testinony concerning alleged 

failure to comply with regulations promulgated under the Dam Safety and 

Encroachments Act, will be based on the considerations of the Opinion accompanying 

this Order. 

ffi'IED: February 3, 1984 

cc: Bureau of Litigation 
Howard J. We in'· Esquire 
Stuart M. Bliwas, Esquire 
~villiam J. Kelly, Esquire 
Daniel Brocki, Esquire 
Paul F. Burroughs, Esquire 

ENVIRONMEN"TAL HFARTI\fG BOARD 

EI::W'ARD GERJUOY p • 

Member 
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••-• .:;3: I ~l1C/ ~ .. "'( '-('VI 
, • I ;-, II -'-..-'-..'"')l, .. .. . •. 

ADAM EIDEMILIER 

V. 

• . . J 1 
•'·'- "'•')r' 

( .. .:-:.~:. ~~1 
.-·.:--·~.-r....._;,, 

COMI\10,\'1/EALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 83-264-~ 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

O?lliTO:·l A~ OPDER 

On October 12 1 1983 1 the D2pa::-tr:-ent of Environr:tental R-esources (DER) issued 

a CY-)r."::c.:>liance order u~:-on Ada:-1 Eid~:d.ller 1 !.11c. 1 a?:")ellant 1 concernins a sur:':ace cine 

. ' 

o::>eration conducted b~· a:_:>:_Jellant in S:9rin']'£ield 'lb\vnshi:?, Fayette Count~', ::?enns::·lvcmia. 

On_il\bverrber l81 19831 a::Jpellant an'.:ealed the order o:': DER o:: October 121 1°83 

to this B:Jard, allesing as the sole basis ::o~ the a.:_:J:_:>eal the fact that "all of t.~e ::r.at-

ters COm:?lained of "in DER' s o~dp.r" ha·Je been corrected. 

On Jan~· 91 1984, DER filed vli t!1 the Board a !btion to Di~ss, ;-;~eroin 

DER agreed that a:;:,pellant had "corrpli~ with the requirerrents of the O:r:pliance 0:::-d::r", 

and t.~at 1 therefore, no issues of fact or law had been raised b:' C,'"_??ellant in tlus aTJ-

peal. 

The Board agrees with D~'s ~sition. 

vJhere there ~xists no rontroversv in la-v or fact, and where the Poard can 

·Jrant no relief, the a::_:J~::>eal is :r:not. High?..Jay Auto Service v. CommorllJealt'h o~ ?a. 3 DE.-:?3 

1980 EHB 10. 
In the instant ap:Jeal, a:=>pellant ronterrls that it has OOP.T:.=>lied. wit.~ the Cor;~-

?liance Order, and DER agrees. The Eoard is thPi:-efore le::t with no rontrovers:/ to 
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decide and cannot g.rant relief to either party to this appeal. The appeal is 

there:f;q;re npot .a.nd .IID.lS.t be dismissed. 

ORDER 

MlD, 'l\0\1, this 7th day of FEBRU~ ,1984, there being no issue of fact 

or law at issue in this appeal, and the Board being unable to grant relief,· the ap-

peal of Adam Eiderniller, Inc. , appellant, at EHB D:lcket No. 83-264.,.-M is dismissed as 

rroot. 

DA'IED: February 7, 1984 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
B. Patrick Costello, Esquire 

ENVIroNMENTAL HEARING IDARD 

EOi-YARD GERJU)Y ""' 
.M2rnber 
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U:.N'SDALE OOIDUGFI 

V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 83-088-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

O::?TIUON Jl.J.\ID' OPDER 
SUR ~miO:J FOR SlmCI'IONS 

AND MJTIOl~ 'IO STRIKE 
COMMJNNEALT.H I s ::?RE-IIEA."RilJG MEr·DP.J-JIDUI·'l 

lansdale Borough, aPlJellant herein, filed four se~Jarate a?::Jeals from ::inal 

actions of DER, all of which final actions we:::-e denials o:: c."lange orders pertaining to 

c::mstruction of a waste water treatment plant and suh'Tlitted to DER ::or a::>proval b:' 

The chronology of the filing of: the a:::>peals is as :l:ollmvs: 

1. Ap}?2al docketed at 83-088-N .:':ilea H:."ly 5, 1983. 

2. A.:.:::>peal docketed at 83-089-!'1 fils.= ~1ay 5, 1983 and consolidated \·lith 
83-088-M by Board order dated May 16, 1983. 

3. Appeal docketed at 83-090-.M fil,.,d May 5, 1983, and ronsolidated with 81-
088-M by Board order dated May 16, 1933. 

4. Ap~.)eal docketed at 83-107-N fil:::J J.-1ay 31, 1983, and consolidated with 
83-088-!1 by Board order dated June 22, 1983. 

The Board issued its pre-hearing orc~2r ?b. 1 on I·1av 16, 1983 re91irinc:r an-

pellant to file pre-hearing rre:r."Orandm as to 83-088, 089 and 090-H on or before July 

29, 1983. As to 83-107-H the Board ordered that a :Jre-hearing me.rrorandum be filed on 
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/-.'··just 17, 1983: ' In c!ll cases DER was required to file an anS\-,19ring pre-hearing mr H)-

:::::-.J..'1dum within fifteen (15) days of receipt of appellant's pre-hearing menorandum . 

. Appellant filed its initial pre-hearing rrerrorandum on August 16, 19 83, and 

a supplemental pre-hearing rrerrorandum was filed by appellant on September 29, 1983. 

Although.DER presumably had a right to object to these late filings by apr:;ellant, no 

objection thereto was filed by DER. 

DER requested an extension of time within ~;.vhich to file its pre-hearing mel"('()-. 

randum and was granted an extension to Septe.rrber 30, 1983 to so file ... On October 28, 

1983, withour prior demand that a pre-hearing rn=>.JTOrandum be filed by DER, appellant 

filed a Motion for Sanctions by reason of the failure of DER to file a pre-hearing rr.~ 

randum by September 30, 1983. On November 4, 1983 DER requested leave to file its pre-

hearing rrerrorandum by November 11, 1983, to which appellant objected, and on November 

14, 1983, DER again requested an extension of time within which to file its pre-hear-

ing memorandum to November 18, 1983, and again appellant objected. 

DER filed its pre-hearing msrorandum on November 21, 1983, and on N::>vember 

30, 1983, appellant filed a notion to strike DER' s pre-hearing rremorandum. 

'Ihe several notions are now ready for decision by the Board, and will be 

considered separately hereinafter. 

1. Appellant's IY'Dtion For Sanctions and !-btion to Strike 

.The appellant seeks to have this Poan:1 :i.rrpJse various sanr.tions upon DER for 

failure to file in a timely fashion its pre-h2:::ring merrorandum. 

In its rrotion appellant alleges L:.: ii hc::s "utterly fw.iled to corrply with the 

requirements of "the Board", and is delibera.t'2ly attempting to delay this litigation. 

Appellant also alleges that the proceedings ere delayed and discovery "stymied" by 

failure of DER to file its pre-hearing meTIDrc::ndUJ.ll. 

In furtherance of its mtion, appellant, in paragraph 13 of its motion, 

states that " ... sanctions Imlst (emphasis supplied) be granted pursuant to 25 Pa. Code 

§21.124 • • • II • 

'Ihere is no doubt that DER failed to file its pre-hearing memorandum in the 
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tilTl? frame ordered by the Board on Sept-~rtb?r 2 1 1983. E::J.·i2Ver, it is clear 1 a.'1d un

doubte:i1 that appellant's characterization of the conduct of DER' s counsel is without 

foundation. 

The file reveals that counsel for DER was aware of the·d~adlines impose~ by 

Eoard order, and comnunicated his conceins to the Board in requesting extensions for 

filing of the pre-hearing merrorandum. Counsel for appellant was made aware of the pro

blems being experienced by counsel for DER1 and in fact attended a conference with 

said counsel wherein the filing of the subject pre-hearing rrerrorand1.ll'T! was discussed. 

Counsel for DER contends that, by mutual agreemo...nt, both parties agreed to 

withhold filing of any documents until a settlement conference was held. This deci

sion was reached prior to September 30, 1983, the due date for the filing of DER's 

pre-hearing merrorandurn1 and the settlement conference was held on October 26, 1983. 

Counsel for appellant contests DER' s version of their agres"T',ent. 

Irrespective of the conflicting versions given by COlLDSel 1 it is of no small 

noment that no rrotion was filed by counsel for appellant until October 28, 1983, and 

that October 28, 1983 is just two (2) days after the settlenent conference was held 

wherein no settlement could be reached. If there were no agreement as to the filing 

of .the pre-hearing merrorandum by DER, why did counsel for appellant wait until October 

27 I 1983 to forward his notion for sanctions. 

We can find no justification for the allegation of appellant's counsel that 

counsel for DER "utterly failed" to abide by B::lard rules a.!d that he was "deliberately 

atte..l!pting to delay" the litigation. It is co:nnon practice for counsel to delay filings 

vri th this Board pending the outcome of settle.:-::~nt negotiations and we can find no rea

son, in light of a review of the entire file! to conclude that the usual practice was 

not follaved in this case. 

l:fuilel under the provisions of 25 Pa. Code §21.124 the Eoard may impose 

sanctions, we do not feel that sanctions such as those requested by appellant are appro

priate in this instance. The Board, under other circurnstances, has i_r:-;_:osed sanctions 

for failure to abide by Board orders, but in t.~ose instances, the imposition of sanction~ 
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occurred L.fter failure of a part.:/ to file "dGspi t0 illc:rrd reminders" . w1r:na.I' C'u;:! 

Company v. Comn . ., DER., EHB Ibcket 83-174-G (Opinion and Order January 23, 1984). The 

instant q:>se, however, does rot present the factual basis present in Ha.rmar>, as the 

cases cited therein. 

Board rules, and the rules of civil procedure governing practice before the 

several courts of camon pleas of the Cbrrmonweal th, may, by consent of the parties~ 

be waived. The admitted facts regarding the filing of pER's pre-hearing rrerrorandum 

support a finding that a waiver of filing date for DER's pre-hearing memorandum was 

in effect in this a~peal, and we do so find. 

Accordingly, appellant's notion for sanctions and to strike DER's pre-hearing 

rrerrorandum are denied. 

ORDER 

PJ\TD, NO\'V, this 7th day of FEBRUARY, 198~, upon consideration of appellant's 

.MJtion for Sanctions and its .tvbtio!1 to Strike, aYJ.d up:::m review of the record in this 

appeal, it is hereby ORDERED that the appellant' s I'btion for Sanctions and .MJtion to 

Strike be and hereby are denied. 

D.ZI,.TED: February 7 , 19 84 

cc: John Wilner 
Bureau of Litigation 
Jeffrey T. Sultanik, Es~Jire 

El'NIIDNMENTAL HEARING IDARD 

MTrlOl\fi J.d.:..Zl.ZULID, JR . 
.tv".2111l:rer 
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CO.\J.HO:VWEALTH ()F PENNSYLVANIA 

Ei'\VIRON:-riENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
H.~RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

GUY AND 1-:lA.RY SETLIFF 

. . v. 

. . 

. . 

. 
• 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRON:\fENTAL RESOURCE_S 
and CI.ARKSBu"BG COAL C0.'1PANY 

OPINION AND ORDER 

Docket No. 83-289-G 

On December 22, 1983 the Setliffs appealed DER' s grant ·of a mine 

draiiage perr.it to ·Clarksburg Coal. 'Iheir stated grounds for appeal, quoted here 

in full, were as follows: 

1. Devaluation of property. 

2. . Length of proposed mining-8 years! ! · 

3. Possible loss of water. Inconvenience and abrupt change in lifestyle. 

4. Noise Pollution. 

5. Gross environmental disruption for many years. 

6. Unsafe envirornnent for children. 

7. Wildlife preservation. 

8. Possible property damage. 

9. Disruption of corrrnunity--starting of a new site before canpletion 
of other sites. 

On January 61 1984 the peri!'ittee filed a rroti0n asking that the appellantS 

be ordered "to rr6re specifically plead the reasons and basis for their ap_s>eal." 
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The Board granted this rrotion, but--because the Setliffs are appea1:·ing pro !:::ie--

al::;o wrote them a letter, explaining tl1at their notice of appeal was deficient 

from the standpoint of 25 Pa. Code §2l.5l(e), and advising the Setliffs to get 

an attorney. 

The Setliffs have responded by stating: 

We do not have any rrore definite staterrents 
to add to our original appeal. 

We do lX)t cboose to seek an attorney in our 
appeal. 

The Setliffs then proceeded to reiterate, essentially w:>rd for w:::>rd, 

their previously stated grounds for appeal, stated supra. 

'!he Board customarily grants pro se appellants a· great deal of latitude 

in pursuing their appeals; we realize that our procedures are unfamiliar to non-

lawyers. However, we also have an obligation to the permittee in this appeal, 

wno is entitled to know what specific complaints the appellants have, so that a 

defense to those complaints can be prepared. The grounds for appeal stated ab:.Jve 

are grossly deficient in this regard. fr.oreover, -·in this appeal, unlike others 

where we have tolerated very considerable disregard of our orders by pro se 

appellants, the appellants have the burden o~ proof. 25 Pa. Code §21.10l(c) (3). 

w. A. Cotterman v. DER, Docket No. 83-155-G (Opinion and Order, Decenter 22, 1983). 

Neve~Jheless, we will not wholly dismiss the appeal at this stage of 

these prOCeedingS, l:eCaUSe We J:::elieve the appellantS I groundS 3 and 4 COuld be 

gerrnane to the issue of whether DER abused· its discretion in granting the appeal, 

and are sufficiently specific to enable the pei.mittee to initiate meaningful dis-

covery on the issues of water loss and noise pollution. We also will not now 

dismiss ground 8, l:ecause it is possible, we suppose, that DER has not required 

the permittee to .comply fully with blasting regulations. Of course, the appellants. 

-572-



.. 

still w.Ul 1:e el\.1Je(;ted to file a rrore detailed statement of the facts and legal 

contentions they intend to establish concerning these grounds 3, 4 and 8, as 

required by our Pre-Hearing Order NJ. 1. Otherwise, as the appellants were 

warned when the Board wrote them, they may 1:e precluded from fully presenting 

their case· at the hearing on the merits. W. A. Cotter:rran, supra. 

The other grounds for apfeal listed by the appellants are. dismissed, 

mwever. Without the necessary elaboration the appellants refused to offer, we 

see no basis for these other grounds. In particular, excluding grounds 3, 4 and 

8, the grounds stated by the Setl.:l.ffs appear to 1:e either: (a) outside the 

scope of this :SOard 1 s jurisdiction; or (b) of a sort which the appellants do not 

have standing to raise; or (c) wholly irrelevant to the issue of whether DER 

abused its discretion in granting the permit appealed-from. 

ORDER 

WHEREFORE, this 16th day of February, .1984, grounds 1, 2, 5, 6, 7 and 

9 in the apfellants 1 notice of appeal are dismissed, and no longer are part of 

the arove-captioned matter; correspondingly, evidence on the aforerrentioned 

grounds will not 1:e admissible in a hearing on the rrerits of this a:ppeal, when. 

and if held. 

DATED: February 16, 1984 

cc: Bureau of Litigation 
Guy and MarY Setliff 
Deimis W. Strain, Esquire 
RJJ:ert D. D::mglass, Esquire 

ENVIroNMENTAL HEARING BOARD 

-~~ ~-
ECWARD GERJOO{t?9 
Hernber 
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CO.HMO:\'WEALTH OF PENNSYLVANIA 

ENYIRON~lENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3-l83 

AL HAMIL'ION CONTRACTING <n·IPANY 

. v. 

. . 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MOTION 'ID DISMISS 

Docket No. 83-248-G 

On September 29, 1983, DER ordered Hamilton to abate certain alleged 

violations at Hamil ton's surface mining site in B!.·adford County. Hamil ton 

timely appealed DER's abatement order, but then did correct the alleged violations, 

to DER' s satisfaction. DER therefore rroved to dismiss the appeal as rroot. 

F..amilton objects to this ¥otion, on which we now rule. 

In general a case becomes rroot if the court hearing the case becomes 

unable to grant relief. Highway Auto Service v. DER, Docket N:>. 79-114-H, 1980 

EHB 10, aff'd 64 Pa. Orwlth. 160, 439 A.2d 238 (1982). There are exceptions to 

this doctrine. For exarrple, a case that is technically rroot ID3.Y be decided on 

its rrerits if it involves a question that is capable of repetition but is likely 

to evade review if the no:rrral rules on m:x::>tness are applied. Corrm. v. Joint Bar-

gaining Comn., etc., 484 Pa. 175, 398 A.2d 1001 (1979); v'Jiest v. Mt. Lebaron School 

District, 457 Pa. 166, 320 A.2d 362 (1974). Thus, iri Wiest, the court ruled on 
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the merits of a complaint by graduating students that the program for their 

graduation exercises violated First Amendment requirements even though by the 

time the carrt ruled the students already had graduated; the court recognized 

that otherwise the slow pace of legal proceedings never would permit students 

to rrount a p::>ssibly meritorious challenge to violations of their First Amend

ment rights. 

In the instant appeal, however, Hamilton has offered no valid basis 

for excepting the aforesaid general rrootness rule. Hamilton argues, in effect, 

that the severity of the penalties for not complying with the ab3.tement order 

coerced Hamilton into correcting the alleged violations even though Hamilton 

felt the order was unjust. But Hamilton offers no authority that the argument 

just given, even if borne out by facts not yet on the record, justifies this 

Board's taking the time to hear its appeal. Our adjudication of this appeal 

w:>ulcl be no :rrore than an advisory opiniop on a particular DER action whose 

specific fac:ts--since they rest on specific allegations about Hamilton's and 

only Hamilton's conduct at this particular site at this particular time--are 

not likely to be repeated, even· for Hamilton as -a recipient of a DER Order. 

In smn, we believe our ruling in this matter should follow our 

previous holding in Highway Auto, supra, where the issues were very similar, 

and where the Cornrronwealth Court agreed the appeal was rroot. Our dismissal 

of this appeal witlnut a hearing is permissible. Eugene Petricca v. DER, 

I:bcket No. 83-239-G (Opinion and Order, January 13, 1984). 
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ORDER 

WHEREFORE, this 23rd day of February , 1984, this appeal is 

dismissed as moot. 

DATED: February 23 I 19 84 

cc: Bureau of Litigation 
Tirrothy J. Bergere, Esquire 
William C. Kriner, Esquire 

ENVIRONMENTAL HEARING BOARD 

/'.// ~~/2-~ ,JR. 
· Member · . 

fl~/f;1 
ElliARD GERJUOY 
Mernl::x=r 
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tv. A. COITERMAN 

. v. 

CO.H.H0.\1WEALTH OF PENNSYLJ'ANIA 

E~YIRO~:rtENTAL HEARING BOARD 
221 ~ORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PEN~SYLVANIA 17101 

(717) 787 ·3483 

. . Docket No. 83-lS:;-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPii:JION AND ORDER 

On December 22, 1983 we issued an Opinion and Order in this rratter. 

Over DI:R' s objection, we refused to dismiss this appeal although Cotterrran had 

rut filed his pre-hearing· rnerrorandum and had not resJ?Onded to DER' s disoovery 

. requests. Hov;rever, Cotte.rman was ordered to file a statement, on or before 

January 6, 1984, affirming his intention to pursue this appeal. Our December 22, 

1983 Order stated that we \~uld dismiss the appeal if COtterrrBil did not file -the 

aforementioned sta te.rrent. A certified lc·C.ter, reiterating the Board' s order. and 

warning that CotterrrBil must file a s-tatement by January 6, 1984 or face dismissal, 

was sent separately to Cotterman on December 21, 1983; the receipt for this letter, 

signed by Cottertna.p, has been returned to the Eoard. 

On December 29, 1983, DER asked for reconsideration of our December 22, 

1983 Opinion and Order. On January 10, 1984 we denied DER's request for reconsider-

ation, ·in· a letter copied to CotterrrBil. This denial was mailed after the P.oard . 

received a. telephone call from Cotte:r:man on January 6, 1984, asking that his time 
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for filing the afoierrentioned statement be exterrled. Although this conmunication 

was ex parte, the Board--noting that Cotterrran is not represented by an attorney-

told Cotterman he would be given an additional week. Afterwards the Board infonned 

DER' s rounsel of this conversation. 

As of this date, Cotterman has not filed the required statement, nor 

has he had any further conrnunication with the Board since his telephone call of 

January 6, 1984. DER now has filed its pre-hearing :rrerrorandum, and has renewed its 

request that t;he appeal be dismissed. The facts DER alleges, if proved, would 

thoroughly justify the rond forfeitures which Cotterrran has appealed. Indeed, 

according to DER, the uncorrected violations which led to the rond forfeitures 

were brought to Cotterman's attention as lorig ago as 1980. 

Under the circumstances, taking into account the considerations discussed 

by us on December 22, 1983, we do not believe our continued refusal to dismiss 

this appeal would be warranted. DER Is ac:tion does not appear to have been lightly 

taken; ·there is an excellent likelihood that DER would meet its burden of proof if 

this natter were brought to a hearing. There is a limit to the Board's obligation 

to warn an appellant, even a pro se appellant-like Cottennan, of the J:XJSsible 

consequences of failure to obey the Board' s orders. There is a similar lirni t to 

the Board 1 s patience with failure to obey those orders. 
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ORDER 

WHEREFORE, this 23rd day of February, 1984, the above-captioned 

appeal is dismissed. 

DA'IED: February 23, 1984 

cc: Bureau of Li ligation 
Richard s. Ehmann, Esquire 
W. A. Cottennan 

ENVIroNMENTAL HEARING BOARD 

EIWARD GERJUOY 
Member 
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CO.tt.HO:\'WEALTH OF PENNSYLVANIA 

ENYIR0~:.1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

MINE RECI.AHATION AND LAND DCVElDPl'IENT 
CORPORATION 

. v. 

. . Docket No. 83-189-G 

COMMONWEALTH OF PENNSYLVANIA 
-DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

The above-captioned appeal of a bond forfeiture order \vas.filed on 

August 29, 1983. On August 30, 1983, pursuant to its usual practice, the Board 

sent appellant 1 s counsel Pre-Hearing Order NJ. 1, ordering the appellant to file 

its pre-hearing :rrerrorandl..nTI on or before Noverr.ber 14, 1983. 

By December 20, 1983, ·appellant's pre-hearing merrorandurn had not been 

rec13ived. ·rn the rreantime, on Decernl:::er 16, 1983, the Board received a Hotion for 

Sanctions filed by DER, for appellant's alleged failure to respond to DER' s 

discovery requests. DER asked that the sanctions include dismissal of tne appeal. 

On Decembei. 20, 1983, therefore, the Board wrote appellant's counsel a 

letter·which, in pertinent part, read as follows: 

The B::Jard ... notes that ... the appeal appears 
to be unt.irrlely under 25 Pa. Code §21. 52 (a) . 

For these reasons, the PDard ... novl infonns 
you that sanctions under 25 Pa. Code §21.124, 
possibly including dismissal, may l::.e imposed 
against your client unless by January 9, 1984 
the I?Dard receives: · 

1. Your Pre-Hearing Memorandum 
2. A response to DER' s !-btion for Sanctions, 

giving good reason vmy sanctions should not be inposed. 

-580-



.. 

Whether or not t...'1e a1xwe i terns 1 and . 2 are 
filed, the Board will have no choice but to dismiss 
tl1e appeal as untimely unless by Janua.ll{ 9, 1933 
you also allege facts sufficient to show that the 
filing was timely under our rules, or that you deserve 
permission to file the appeal nunc pro tunc. 

The December 20, 1983 letter was sent certified, return receipt requested, 

to appellant 1 s counsel 's address as given. on the notice of· appeal:- On January 6, 

1984 the letter was returned unclaimed. The Board then called appellant's oounsel 

at. the telephone number given on the notice of appeal, and reached him. Counsel 

said he had been "rroving around between tw:::J offices," and asked that v;e rerrail our 

December 20, 1983 letter to him at the sarre address the Board previously J:ad 

employed. 

On January 9, 1984, the Board member handling this appeal did rernail the 

December 20, 1983 letter to appellant 1 s counsel, along with a cov-ering letter 

reading as follows: 

The enclosed was · sent certified nail on 
December 20, .. 1983, but apparently not received by 
you. I was tempted to dismiss the appeal, but 
decided to have my secretary rrake one more effort 
to reach you at the location you previously had 
given my secretary as your office address, which 
was the address to which the letter was sent. 

My secretary did reach you today, at that address, 
and you again told her you v.nuld be receiving mail-~ 
there. I am giving you precisely ten additional days, 
till January 20, 1984, to respond as prescribed in 
the letter. It is up to you to ensure that correct-
ly addressed nail from the Board reaches you. It 
certciinl y is not up to the Board, as it seems to have 
been, to track you down. 

The January 9, 1984 letter also was sent certified; the return receipt, 

signed by appellant 1 s counsel and dated January 23, 1984, was returned to the Board. 

Although the Board could conceive of -no possibly acceptable reason why the January 9, 

1984 letter should have been picked up by appellant's counsel two weeks after it 

was mailed, and therefore already past the deadline date of January 20, 1984 quoted 
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a.b:Jve, th~ Board decided to give appellant's counsel some additional time, to 

file the items originally requested on December 20, 1983 or to explain why he 

had l::een unable to do so. 

As of February 13, 1984, the appellant had not filed the items called 

for on December 20, 1983, nor had appellant's counsel nade any attenpt to explain 

this failure or to ask for a continuance. In fact, as of February 13~ 1984, 

except for the aforementioned telephone conversation with appellant's counsel 

initiated by the Board, neither appellant nor his counsel had c:orrmunicated with 

the Board in any way since the appeal originally was filed. The Board therefore 

drafted an Order- dismissing· this-- appeal, along· with- an -Opi,nion ·explaining-the -- - · 

reasons for the Board's action. 

On February 15, 19 84, however, after the aforesaid Opinion and Order 

had been typed, but before it had been signed, appellant's counsel finally did 

telephone the Board, saying that he had p;i.ck.ed up his nail late, and asking that 

the .time for complying with the Board's December 20, 1983 letter be extended to 

February 21, 1984. 

Nevertheless,- ·despite the Board's reluctance-to default-appeals -wherein 

DER bears the burden of proof [Arrrond Wazelle v. DER, Dxket N:J. 83-063-G (Opinion 

and Order, September 13, 1983; W. A. Cotterrran v. DER, Docket N:J. 83-155-G (Opinion 

and Order, Decero.ber 22, 1983] , the Board sees no reason to refrain from dismissing 

tl1is appeal. The facts which have been recounted arrount to unusually flagrant 

disregard of appellant 1 s responsibility to obey the Board's orders. [Compare, e.g., 

Daniel A. Marino, Jr. v. DER, Docket No. 83-198-G (Opinion and Order, January 25, 

1984)] ~ We can envisage no justifiable explanation for appellant 1 s counsel having 

picked up his nail "late"; even if the nail pickup at the late date of January 23, 
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1984 was 1ustified, why did appellant 1 s counsel wait until February 15, 1984 to 

ask for an extension? The Board is far too busy to justifiably condone the 

wastage of the Board 1 s time appellant 1 s counsel has caused. 

ORDER 

~ORE, this 23rd day of February , 1984, for reasons given in 

the accanpanying Opinion, this appeal is dismissed. 

DA'IED: February 23, 1984 

cc: Bureau of Litigation 
Richard · S. Ehmann, Esquire 
Allan E. MacLeod, Esquire 
·Calvin C. Smith 

ENVIRONMENTAL HEARING BOARD 

EIWARD GERJUOY 
Member 
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CO.tJ.HO.VWEA L TH OF PENNSYLVANIA 

ENYIR0~:\1ENTAL HEARING llOARD 

221 :-lORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PE:-.ii'ISYLVANIA 17101 
(717) 787-3483 

BEN FRANKLIN COAL Cc::l-1PANY, .INC. 

. v. 

. . 

. . 

Docket No. 83-224-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

On October 3, 1983 the apfellant filed an appeal of abatement and 

cessation orders dated August 30, 1983, directed to the appellant by DER; the 

fOSSibility that this appeal is untirrely under 25 Pa. Code §2L52 has not been 

raised by DER; CXJrrespondingly this possibility plays no role in our dismissal 

of this appeal. OUr reasons for ordering dismissal are as follows. 

On OctohE=r 5, 1983, the Board, in accordance with its custorrery practice, 

rrailed the appellant our Pre-Hearing Order :tb. 1, orderir1g the appellaJ, ': to file 

a pre-hear.L.>g irerrorandun on or before Decernl:::er 20, 1983. 

By January 20, i984 the pre-hearing merrorandurn had not been filed. The 

Board therefore wrote the appellant; by certified !T'ail sent .to the address stated 

On appellant t S notice Of appeal 1 Warning the appellant that the appeal might }:;e 

defaulted if the appellant did not file the pre-hearing nerrorandum by January 30, 

1984. 

On February 6, 1984 . this certified letter was returned to the Board 

marked "Unclaimed." The Board has received no corrmunication of any kind from the 
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appellant .since the initial filing of the notice of appeal. 'Ihe Board then tried 

to call the ·appellant at the phone· number listed on the notice of appeal, but was 

answered by a recorded 1nessage saying the number had been disconnected. 

Although the Board is very reluctant to default an appeal when DER bears 

the burden of proof under-25 Pa. Cbde §21.10l(b) ·[see Arrrond Wazelle v. DER, I:bcket 

N:>. 83-063-G (Opinion and Order, September 13, 1983) and W. A. Cotterm:m v. DER, 

. Docket N:). 83-155~ (Opinion and .Order, December 22, ~983)] I it remains the 

appellant's responsibility to obey Board orders and prosecute the appeal. This 

responsibility certainly must include ensuring ·that the Board's orders can reach 

the appellant. The Board cannot, and should not, take the tirre to track down 

the appellant. 

Therefore, as in the appeal of Daniel A. Marino, Jr. v. DER, I:bcket N:>. 

83-198-G (Opinion and Order, January 25, 1984), under the circumstances recounted 

we see no alternative to dismissal of this appeal. 

ORDER 

WHEREFORE, this 23rd day of February 1984, for reasons given in 

the accompanying Opinion, the al:::ove-captioned appeal is dismissed. 

DA'JED: Febru.aJ:y 23 I 1984 

cc: Bureau of Litigation 
William F. Larkin, Esquire 
Nancy A. Biedenbach 

EN\liRONMENTAL HEARING BOARD 

EI:WARD GERJUOY 
Member 
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•. •·' ' • ·~. s, 

.. . , 

JOHN F. OJLP; III 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENYIRON~1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
R\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

. . 

Docket No. 83-194-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CONSOL PENNSYLVANIA COAL COI>1PANY, Penni ttee 

OPINION. AND ORDER 

.• 

On August 31, 1983 Mr. CUlp appealed the issuance, on August 3, 1983, 

of Permit No. C-468-1 to Consol, under the Bituminous Mirie Subsidence and Land 

Conservation Act, 52 P.S. §§1406 et seq. (the "Act11
). On December 16, 1983 the 

Board, without opinion, rejected a rrotion to quash the appeal for lack of standing. 

On January 10, 1984, the Board issued an Opinion and Order which :t;:errnitted CUlp 

to amend his· notice oi appeal. Thereafter, Consol filB:i a !-btion for· Partial 

Dismissal (the "!·btion11
) of the Appeal, based on the allegations in Culp's 

arrended notice of ap:t;:eal. Herroranda of Lavl having been received from the parties, 

\-..le nm·1 proceed to rule on the Ybtion. 

In part, the t·btion reargues the issue of CUlp' s standing to appeal. 

The amended notice of appe$1 alleges: 

2. Appellant is ~~e owner of rights in and 
to certain coal searr.s and other strata which overlie 
in excess of 3, 500 acres of the Pittsburgh seam of 
coal which Consol Pennsylfania Coal Company intends 
to mine. 
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3. Appellant is also the owner of approximately 
400 acres of land on which he holds all interests 
except the Pittsburgh seam of coal, which land over
lies the area encompassed within the Permit.~. 

7. The Application for the Per:mit failed to 
describe the·. measures which Permittee will adopt to 
prevent subsidence causing rraterial damage to the 
extent technologically and economically feasible, to 

·rraxirnize mine stability and to rraintain the value and 
reasonable foreseeable use of Appellant 1 s land ... 

. . 

· 9. ·The Departrrent in issuing the Pennit in question 
abused its discretion by failing to . consider Appellant 1 s 
interest in preserving the economic value and reasonable · 
foreseeable use of Appellant 1 s land and by failing to 
require Permittee to include in its application a 
description of the methods it wiil adopt to maintain 
the value and reaSOnable foreseeable USe Of Appellant I S 
land. 

These allegations unquestionably meet the requireme~t that the appealed

from DER action must threaten an interest of Mp Is which is II substantial I inmediate . . 

and direct." William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 

364 A.2d 269 (1975). Ho'Mever, Consol also argues (in effect) that _even if the 

threatened interest is "substantial, inmediate and direct," it is pJintless to 

grant standing if there is no .legal basis for the relief requested. In suppJrt of 

this reasoning, Consol quotes the following footnote from William Penn (note 23): 

·The test applied in these [cited] cases accords 
standing where the plaintiff has suffered (or will suffer) 
1 injury in fact 1 and the interest he seeks to protect is 
arguably within the zone of interest sought to be pro
tected or regulated by, the statute or constitutional 
guarantee in question [citations omitted]. (Emphasis 
added). 

We agree that this quotation is pertinent, but call Consol 1 s attention 

to the emphasized adverb arguably. The rrajor and much-argued issue in this appeal 

is whether the coal searns.Culp oWns are protected against subsidence under the Act 

(see infra). 'Ib deny Culp the standing even to argue the merits of his appeal 

would be far too restrictive an interpretation of William Penn's language. We 
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affirm our earlier refusal to dismiss this appeal, in whole or in part, for 

lack of standing. 

We now tum to the rna.jor issue Consol raises, which we will rephrase 

as follows: Was issuance of the pennit an abuse of DER 1
S discretion in that 

DER failed to hr-pJse :i;:ennit conditions which, under the Act, are required to 

protec~ CUlp 1 s coal seams from subsidence or other damage as a result of Oonsol 1 s 

mining activities? 

Evidently the answer to this question involves construction of the Act. 

Culp argues that the Act has a broad land conservation purpose, within which is 

contained the intent to preserve those coal seams lying above Consol 1 s. According 

to CUlp, the V-Drds "land" and "surface" are used broadly in the Act, so that "land" 

includes CUlp' s estate in his coal seams, and "surface" includes all strata lying 

arove Oonsol 1 s coal seam. In sup:r;ort of his thesis, CUlp cites a nurnl:er of Penn

sylvania Ci?-ses, notably Wilkes-Barre 'Ibwnship School District v. Oorgan, 403 Pa. 

383, 170 A.2d 97 (1961). 

Oonsol argues of course that the Act is not intended to protect CUlp' s 

coal seams, and is joined in these arguments by DER. For instance, Culp urges that 

Section 2 of the Act, 52 P.S. §1406.2, which states the Act's purpose, uses the 

phrase "conservation of surface land areas" in a fashion which demands the inference 

that the Act does not protect CUlp 1 s coal seams. DER argues that Sections 4, 6 (a) · 

and 15 of the Act, taken together, also demand the aforesaid inference. DER and 

Oonsol also ItB.intain that Wilkes-Barre, supra, supports this interpretation, not 

CUlp 1 s, of the construction to J::e given the term "surface" under the J'l._ct. 

We l::egin our own analysis by remarking that Wilkes-Barre and its ante

cedents, cited by CUlp, really are not to the :r;oint. In particular, Wilkes-Barre 
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involved construction of a deed conveying ownership of the surface to the Tbwnship, 

but reserving to the grantor the ownership of an underlying coal seam·. The 

decision in Wilkes-Barre explicitly rested on the court's view of the parties' 

intentions when they entered into their contract. · Thus Wilkes-Barre is irrelevant 

to our present problem, namely to discern the intent of the legislature when it 

passed the Act. 

Our resolution of the aforementioned problem has not l::een.helped by Culp's 

quotation from the legislative debate prior to passage of the Act. Consequently 

-we must construe the Act solely on its face, in accordance with the precepts of the 

Statutocy Construction Act, 1 Pa. C.S.A. §§1921 et ·seq. So doing, we conclude that 

the Act was· not intended to protect Culp' s coal seam. we note particularly that 

where the Act lists the items the Act is intended to protect, in 52 P.S. §1406.4, 

the only items listed are "surface structures", such as public buildings, residen

tial dwellings or cerreteries. I:bwhere in this section is there even a hint that 

the Act seeks to protect a subsurface coal seam like Culp's. Section 1406.6 (a) 

of the Act also refers s:p=cifically to "structures", as does Section 1406.15. 

Section 15~ which pertains to structures not covered under. Section 4 of the Act, 

explicitly s:p=aks of structures "upon the land overlying the coal" whose mining is 

objected-to. A coal seam could not conceivably l::e te:rrred upon the land. I:bwhere 

does the Act s:p=ak of structures or other features within the land overlyi..J.g the 

coal whose mining is intended. 

We do not believe those explicit and specific provisions of ti1e Act cited 

in the preceding paragraph conflict with other rrore general provisions of the Act, 

e.g., Section 1406.2 establishing the Act's purpose; even if there is a conflict, 

however, the explicit provisions must prevail, according to Section 1933 of the 

Statutory Construction Act. 
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" 4 ,, ·, .. 

,• 

In short, we cannot see how failure to require Consol to provide for 

preservation of Culp 1 s coal seam conceivably can l:e an abuse of DER1 s discretion. 

Therefore we grant Consol 1 s Motion for Partial Dismissal. Unless Culp can allege 

facts--e.g., threatened damage to surface structures on the 400 acres he owns 

all,egedly overlying the area encompassed within the permit--from which iris entitle

nent to protection under the Act can l:e inferred, full dismissal of this appeal, 

or its withdrawal, would seem to be in order. 

We add that, in view of our just-descril:ed ruling, we see no reason for 

allowing the discovery requested by Culp in his M:Jtion to Co:rrpel Discovery filed 

November 21, 1983. Action on that Motion, and on Consol 1 s M::>tion for Protective 

Order filed November 28, 1983, was deferred by us in an Order dated December 16, 

1983, · pending our ruling on Consol 1 s MJtion for Partial Dismissal. Accordingly, 

we now grant Consol 1 s Motion for Protective Order. However, if Culp can allege 

facts arguably entitling him to protection under the Act (see the preceding para

graph), discovery relevant to such claims will be permitted, upon suitable petition 

under our rules for permission to conduct discovery. 25 Pa. Code §21.111 (a) . 

ORDER 

WHEREFORE, this 1st day of March, 1984, it is ordered that: 

1. Culp' s standing to pursue this appeal is affinned. 

2. Consol 1 s MJtion for Partial Dismissal is granted. 

3. The subject matter of this appeal is limited to claims--e.g., 

threatened da:rra.ge to surface structures on the 400 acres Culp owns allegedly over

lying the area encompassed within the permit--from which, consistent with the 

foregoing Opinion, Culp's entitlement to protection under the Act can be inferred. 
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4. CUlp 1 s N:)vember 21, 1983 fution to Corrpel Discovery is denied. 

5. Consol 1 s :November 28, 1983 .M:>tion for Protective Order is granted. 

6. CUlp may petition for leave to conduct discovery relevant to claims 

described in paragraph 3 supra. 

DATED: March 1, 1984 

cc: Bureau of Litigation 
Anthony P. Picadio, Esquire 
Marc A~' Roda, Esquire 
Daniel E. Rogers, Esquire 
E. J. Strassburger, Esquire 

ENVIRONMENTAL HEARING BOARD 

E1JiJARD GERJUOY, 
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REITZ COAL CDM?AHY 

V. 

COMMO,VWEALTJI OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No.. 83-213-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OFT~UON AND ORDER 
SUR 

!·'lOI'ION TO DISI-1ISS 

By notice dated August 22, 1983, the Corr:onwealth o£ ;:>ennsylvania, De?3It-

:.:tent o£ Environnental Resources (DER) issued to Reitz Coal Ccnl}any (Reitz) an abate-

m2nt order, and Reitz received said order on August 24, 1983. Reitz filed notice of 

appeal with the Board on Septernbel;' 26, 19:'83-. 

Under the 9rovisions of 25 Pa. Code §21. 52 (a) , jurisdiction o·:= the Eoard 

attad1ed to a:;?~Jeals filed with the Board wi t.~in 30 davs a.=ter a:??ellant' s ::-ecei~?t o:: 

DER's final action. 

In tiU.s appeal, the 30 days wi tl>.in which the a:J1?eal could have been filed 

and ~;erfected before the Board ended on Se:?te."'lber 23, 1983. 

Since the ap;_::Jeal was not ti.TJ.ely filed, DER' s r:otion to dismiss the a?peal 

:mJSt be granted. The fact that a resi"XJnse to the r:otion to dismiss was not filed Hith 

the Eoard has not entered into our consideration o:: this nBtter. 
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Accordingly, the app2a.l of Reitz Coal Company, at EiiB Dx.:h~t No. 83--213·-M 

is hereby dismissed. 

DATED: March 6, 1984 

cc: Bureau of Litigation 
John J. Dirienzo, Jr. , Esquire 
IDuis A. Naugle, Esquire 

ENVIIDNr,1EN'l'AL HEARING IDARD 

Hember 

EIX'll\RD GERJUOY 
Member 
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COMMONWEALT/1 OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVA .. lliiA 17101 
(717) 7 87-3483 

DALLAS AREA MUNICIPAL AlJTr:IORITY 

v. 

· C01v1MONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 75-270-!1 

OPINION Al.JD ORDER 
SUR 

HJTIO:J 'ID DISMISS 

On October 22, 1985 1 Dallas Area Municipal Auth:Jri t~:' (Dallas) :Ciled a notice 

of a9:;::eal with this Board, rontesting the effluent lL.'nitations required under the Cb~ 

rromvealth of Permsylvania, De:partrrent of En1.lironmental Resources certification for is-

suance of NPDES PeJ:Tll..i t No. PA 002622 for Dallas' Kingston Tavmshi? sewage treaL':'ent 

?lant by the U.S. Environmental Protection Agenc<(. 

The :Jer.:ti. t \vhich is the subject of this a:~~)eal was :·Jade ef£ective on ~ebrual"-' 

24, 1974, and ex:Jired on FebruarJ 28 1 1979. 

On or atout Se;::>te:lber 12 1 1977, DEP.. issued its Sewage Perr:ri. t ~\\). PA 0026221 to 

Dallas, which permit covered the period Sei::>te:.-:rer 12 1 19 79 to Se::?te."1.lber 12, 19 84. 

Dallas has not a??ealed the provisions o= tl1e ?ermit issued on o~ about Se?ten~ 

12' 1979 I by DER. 

DER has filed a motion to di~ss this a??eal on tl1e srounds that the issue of 

effluent li..rni tations of the EPA issued and DSR certified 'Jermit is ITDot since that ?e.=-

mit e..x:_::>eried FebruarJ 28, 1979. 
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, .. .. 

This Board c.::umot offer any relief t.o wllns for 1 imi tu.t:.i.ons UJ?::Jn ill1 expired 

p2mit. 
.. 

This appeal is therefore mcot, see Silver Sp1~ing Towaship- v. DER, 28 Pa. 

Crrwlth 302, 268 A. 2d 866 (1977), and must be dismissed. Highway Auto Service v. DER~ 

EHB DJcket No. 79-114-W (Opinion dated 1/30/80). 

ORDER 

AND, NOW, this 6th day of March, 1984 the appeal of Dallas Area Municipal 

Authority, at EHB DJcket No. 75-270-M is hereby dismissed as rroot. 

D?.'IED: .I0.arch 6, 1984 

cc: Lynn Wright, Esg:uire 
~Erton E. Jones, Esg:uire 
Bureau of Litigation 

ENVIIDNMENTAL HEARING BOARD 

ANTHONY J k1AZULLO I JR. 
Member 
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COMMO,VH't'ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARH,JG BOARD 
121 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

iVHITE OAK BOIDUGH AUI""rlOFITY 

Docket No. 84-013-M 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPI~nOI~ AND ORDE~ 
SUR 

PETITION TO JUASH PPPEAL 

By notice dated Decer.lber 2, 19 83, the Ccr.:!L!.Dnweal th o:: PennS~!l vania, D2~)a:_-t_-

ment of Environr:.::ntal Resources (DER) advised iVhi te Oak Borough that th:: se':-~age ::ad.-

li ties ::_Jlan SU9?len::nt suh-ni tted to DER for a develo~·xrent identified as Rrinbow Gar-

dens was inade1U2.te for reasons stated ~~erein. 

The said notice also contained a notice that an aD>Jeal of DER' s ac~ion "r::u.st 

be filed \vi th the Environ.r:ental Hearing PDard within 30 da·rs of recei::::t o= Hri ttP.n no-

tice" of DER' s action . 

. On January 11, 1984, this Board received a letter £ro:r:1 counsel :':rc::1. DER \vhich 

stated, inter alia, 

"On the o::=£ chance that the a_?l~ella.nts 
have failed to file this a9peal with the 
Board, I enclose a CO:/"':/ of t.~e r.B.terials 
sent to DER for your information." 

Since the doc1J!J.ents forwarded to the Board by counsel for OCR ~ '1cluc-::;d a notice 

of a~~:?eal, the Secretary of the Board docketed the ay:;?eal as o:': the d.::.t-::; ~= notice of 

a_??eal VJa.S received by the Board. 
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The I3o<..'lru has not ever received. a notice of a~'pcal from appellant h<~rr~in, or 

from anyone acting on their behalf. 

On January 20, 1984, the Commonwea~th filed a Petition to Quash appeal, and a 

response thereto was filed by counsel for appellant on January 30, 1984. 

Under the provisions of 25 Pa. Code §21. 52 (a) , appeals Im.lst be in writing and 

"filed with the Board within 30 days" after a party has received written notice of the 

final action of DER. Failure o£ a party to file its appeal within the prescribed time 

period deprives the Eoard of jurisdiction to hear the appeal. Joseph Rostosky Coal 

Company v. Commonwealth of Pa.~ DER~ 364 A.2d 761, 26 Pa. Cbrnwlth. 478 (1976). 

· Since appellant herein did not file its appeal with the Eoard within 30 days of 

its receipt of DER' s final action letter of December 2, 1983 and received by appellant 

on I::ecernber 5, 1983, the appeal has not been timely filed. 

ORDER 

AND, NOv, this 6th day of !-1arch, 1984, it appearing that the appeal of 

\rfui te Oak Eorough Authority was not timely filed, the appeal of White Oak Porough 

Authority, at EHB :COcket No. 84-013-H ·is hereby quashed and dismissed. 

DATED: March 6, 19 84 

cc: Bureau of Litigation 
Ed<t1ard E. Osterman, Esquire 
Richard S. Ehmann, Esquire 

ENVIRO:Nrv1ENTZ\I, HEARlliG BOARD 
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ERIC K. lilJBER 

. v. 

COMIHONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

•· . 
. . 

Docket No. 83-154-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION A.'I\ID ORDER 

On July 28, i983, "Huber cabled the Board that he was appealing a DE;R 
. . .. 

letter of July 1, 1983. The Board, pursuant to 25 Pa. Code §21.52(c) and in 

accordance vli th its usual practice, docketed this cable as a skeleton appeal 

under DJCket No. 83-:-154-G, but asked Huber to file specified additional infonnation. 

Thereafter Huber filed the additional information requested, in .the form 

of a properly corrpleted Notice of Appeal pursuant to Pa. Code §21. 51. Initially 

the Board also mistakenly docketed this Notice of Appeal as a new appeal under 

rocket No. 83-168-G. The error soon was recognized, however, and on September 1, 

1983 the appeal at 83-168-G was consolidated with the original appeal at 83-154-G, 

under the above-captioned docket nrnnber. 

Thus what is before the ·Board is a single appeal filed July 28, 1983, 

of a letter to Huber from the Secretary of DER dated July 1, 1983. The swstantive 

contents of this letter, in totality, were as follows: 
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Thank you for your recent letter requesting 
the Department's position on the acceptaPility 
of Akdoli t as a neutralizing filter :rredium. 

It is the Department's position that Akdolit 
can be used in appropriate applications as a 
chemical conditioning agent so long as water quality 
is maintained and the filtration process is not im
peded. However, it cannot l::e approved for use as 
an alternative to filter media since it does not ~ ~··. 
meet the criteria and specifications established 
for filter media by the National Sanitation 
Foundation and the Department's Public Bathing 
Place Manual. This is the sa.rre position on the use 
of Akdolit expressed in recent correspondence to 
Senator D. Michael Fisher and Representative 
Thomas A. Michlovic. 

I trust that you will find this information is 
responsive to your request. 

Now DER has filed a petition to quash the appeal as unti:rrely. Huber 

has admitted that l::efore June 25, 1983 he received a copy of a letter sent by 

the Secretary of DER to the Honorable Thomas A. Hichlovic of the Pennsylvania 

Legislature. This letter, which apparently was referred to in .the July 1, 1983 

letter _t() Huber quoted supra, also dealt with the use of Akdolit. In pertinent 

part this May 20, 1983 letter stated: 

In surrunary then, the Department has not 
objected to the use of this product as a 
classical conditioning agent so long as water 
quality is maintained and the filtration 
process is not impeded. However, we cannot .. : · 
approve its use as an alternative to filter 
IDedia since it does not meet the criteria 
and specifications expected of a filter 
:rredia. This is the position the Department 
has taken in all prior discussions with 
Mr. Huber in this issue. 

The Secretary of DER did not copy the May 20, 1983 letter to Huber, 

but Representative Hichlovic sent Huber a copy. Huber also admits that he did 

not appeal the May 20, 1983 letter. According to DER, Huber's receipt of the 

May 20, 1983 letter constituted "written notice of the Departrrent's position not 
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to give blanket approval to the use of Akdolit as a filtering medium." Therefore, 

according to DER, Huber's appeal is untirrely under 25 Pa. Code §2L52(a). 

The Board has sent Huber our Pre-Hearing Orders Kbs. 1 and 2, again 

according to our usual practice. Both these doCUII'ents instruct the parties that 

answers to rrotions or petitions nrust 1::e filed within twenty (20) days of receipt. 

DER' s Petition to Quash was filed February 3, 1984, but Huber has not yet res:r;:onded. 

We therefore proceed to rule on DER's Petition without J::enefit of Huber's arguments 

in op:r;:osition. 

We remark first that the logic of DER's Petition is not as limpid as. 

might J::e. DER does not contest the fact that Huber received the aforementioned 

July 1, 1983 letter no earlier than July 1, 1983. Thus his appeal of that letter, 

filed July 28, 1983, unquestionably was timely, i.e., within the 30-day j.uris

dictional periOd prescriJ::ed by 25 Pa. Code §21. 52 (a) . What DER means to urge 

(we believe) is that the appeal of the July 1, 1983 letter is foreclosed by res 

judicata principles, in that Huber did not appeal the May 20, 1983 letter eml:odying 

(DER seems to be contending) precisely the same refusal to approve an Akdolit 

alternative to filter media as was eml:odied in the July 1, 1983 letter. 

If the May 20, 1983 letter was not appealable, then the instant appeal 

is not barred by res judicata, and DER' s Petition must fail. Ori the other hand, 

if the May 20, 1983 letter was not appealable, it TIBY be that the July 1, 1983 

letter also was not appealable, a :r;:osition DER ·also urges in its petition. If the 

July 1, 1983 letter was not an appealable action of DER's, then the instant appeal 

indeed should 1::e quashed, though not for the untimeliness reason DER advances. 
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ORDER 

WHEREFORE, this 15th day of March, 1984, it is ordered that: 

1. DER' s Petition to Quash the al::ove-captioned appeal is rejected, 

without prejudice to DER's rights (under paragraph 2 infra) to renew the motion 

at a later time. 

2. If DER renews its Petition to Quash, said Petition must be accompanied 

by a Merrorandurn of Law arguing: 

a. The May 20, 1983 letter ~s an appealable action by DER1 

which action became final when Huber failed to timely appeal that letter; and/or 

b. The July 1, 198 3 letter was not an appealable action of DER • s. 

3. Huber is reminded that any res:t=anse to a renewed DER Petition to Quash, 

or to any other DER petition or motion, is due within twenty (20) days of receipt. 

DATED: March 15 I 1984 

cc: Bureau of Litigation 
Ward Kelsey 1 Esquire 
Thomas w. Scott, Esquire 

ENVIRONMENTAL HEARING BOARD 
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COM/.:0/-.'WEA L11! OF PtNNSYLVANIA 

T::I~VIIzGi-{MENTAL HEARING DOARD 

221 NOlUH SECOND STI\.EET 
THIRD FLOOR 

H.ARRISBURG, PENNSYLVA.!'\IA 17101 
(717) 787-3483 

M. L. KINL:JEBPEH 

V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONtviENTAL RESOURCES 

Docket No. 83-')65-H 

O:?:C.\JION ~2--ID OP.DEP. 

By notice dated l'.arch 3, 19 83, the Co::rnon\,'eal t.l-1 o:: :?em1S:!l va!"ia., De:;art-

rr:211t of Environ.":Bntal Resol12.-ces (DEE) issued an order u::xm M. L. KinnS:>reH (a:'c;:_>el-

lant) requiring aP?ellant to cease and re:=rain fran certain acti'Ji ties and to take 

certain actions snecified by D.SR \dth regard to a?:;::=ll.~'lt' s o~::leration o:': a water 

flood ?roject on an oil lease located along Sand'' Creek on State Sa'le l2nds #130 in 

Sandy Lake TO'i·.nshi~::l, F:::rcer Cmmt~'. 

A:.:>::?ellant rec:::ived the said order o£ DER o:1 =·~?.rch 'L 1983, a:::=:. Jci.:.-r.el:' 

filed this a??eal on ~;ril 1, 1983. 

On ?.:::Jril 5, 1983, the Board, according to its usual ~;:cactice, issued its 

Pre-E::=aring Order No. l, r.-1herein, inter alia, a~;?ellant \·:as r2-:::·-1i.red +-' file his '>re-

!1:::aring m2.rmrandun: 0:1 or before: June 20, 1983. 

On June 17, 1983 a::_:;~::..:;llant filed a Re.-:ruest fo:::- Extension o:= :::i?::e within 

<1ich to file his :.Jre-hearinC]". I:\e.--norandUfll, and the B0ard on Junp 22, 19::3 extended the 

filing dat::= £or a~')pella'lt's :::;re-hearing n=rDrandur:: to .F.ugust 22, 1983. 
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):; ~c:n f:i le::cl, nor hx1 any f:urth2r extc::nsion bec2n n:.<-:J:ur::sted or CJF:Hi Lc.:d, ;:xd i:he B:Jill:d 

on~.,·r:::c1 d~at the pre-hearing m~on-orc:mdum be filed by Octob-~r 7, 1983, or sanctions 

mif:Jht be applied against appellant, including dismissal of tha appeal. 

On Octob2r 4, 1983, appellant filed a second Request for Extension of Time 

within which to file his pre-hearing rreiiDrandurn for the reasons · that .settlerrent dis-

cussions were ongoing and appellant was changing counsel, although the identity of 

new co1.msel was not furnished to the Board. 

On Octobo.....r 12, 1983 the Poard granted an extension to oovember 10, 1983 for 

appellant to ca:nply with Pre-Hearing Order No. l. 

On October 13; 1983 the Poard requested that a status rer;x::>rt from appellant 

be provided to the Board on or before December 28, 1983, but the appellant has failed, 

to the present time, to reply to the Board's request. 

On I:ecernber 21, 1983, DER filed a Motion for Sanctions by reason of appel-

lcmt's failure to ca.Liply with the Board's Pre-Hearing Order No. 1, and subsequent or-

ders of the Board. 

On Dece.."'llbo.....r 23, 1983, the Board issued an Order and Rule to Sho;v Cause, re-

tUl!1able January 17~ 1984, ordering appellant to show cause why his appeal should not 

be di~=n.issed for failure to corrply wi. th the order of the Board. 

;,~::::2llant has not resr;x::>nded to the Board's Order and Rule to Shc:·J Cause, al-

thm~.·:;-:1 t.~e U.S. Postal Service return receipt indicates receipt of the :rDtice by appel-

The 2:>c-.rd' s Rules and Regulations, Sec'cio:-, 21.124, entitled "Sanctions", 25 

Pa. ·.::::=:e §21.1:.2-;i, provides: 

"The Board may impose sanctic:1s Ul:x:.m a ?2rty 
for failure to abide by a ward order or Icard 
rule of practice and procedure. Such sa.:'"lctions 
may include the dismissal of any appeal or an 
adjudication against the offe:1ding part:/, or
ders precluding introduction of evidenc2 or 
documents not disclosed in CD:Gplianc-:: •::i th a.rlY 
order, barring th2 use of \vi tnesses not dis
closed in canpliance with any order, b~ri::1g . 
an attorney from practice before t~e 3:Jard 
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. .. 
for J·,:v~·.c.r_od or fle_grant violalion of ord,.:rs, 
or !; 'h uU--,-,r ~,:;nctions os iXl:e prt':mi.Lb.:C!d in 
simiLJc ~oi tuations by the Pennsylvania I\lJles 
of Civil P1:ocedure for practice before the 
Courts of Cc;:rcron Pleas . 

.ZJ..ppellant has been advised on at least b :J occasions by this Eoard that his 

failure to comply with Board orders rould lead to the imposition of sanctions against 

him. 

DER also furnished appellant a copy of its !vbtion for Sanctions, by certi-

fied mail, return receipt requested. 

We therefore find that appellant is fully aware of the consequences for his 

failure to comply with Boaid orders. \ve also hold appellant liable to the imposition 

of sanctions by reason of his failure to resfOnd to DER's !vbtion for Sanctions. 

Appellant has failed to comply with the Eoard's Pre-Hearing Order N:>. 1 

(failure to file its pre-hearing ffiP-.JrOrandum); with the Board's request for a status 

report; and \\rith the Board's Order and Rule to Show Cause. 

In further defia11ce of the Board's rules and regulations, appellant has 

failed to anS\.ver DER' s Motion for Sanctions. 25 Pa. Code §21.64 (d). 

Tnis Eoard may irnFQse sanctions, including dismissal of an appeal, for fail-

ure of a party to cornply Hith Bo:rrd orders. 25 Pa. Code §21.124. 

· 'The m3.tter of di.snissal of an action for failure to co:11ply \vith procedural 

rules ha.s C-22:i.l. discussed .::::': length in b::o recent decisic:::--.s by the Pe"'lnsyl vruJ.ic:_ Supreme 

Co~:l-t: .. __ _, 460 A.2d 730 (1983) and 3r·~JO.': v. _=:_·:.-~Z-r7es, 

?2. 460 A.2d 1093 (1983). 

In J:oth cases a'c:. issue 'das t."f-1e requirement of a local rule of ccur·c \·.rhich 

"a::::_::' -::.::arily and autorratically" te::.:::inated a cause of action for_ fai2.u:::-e -::o cc::-:-:;_)ly with 
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• , 1 1 ~ • l _.,.-, •. , .. L_-_, [_r··~·~.:~ r_t-; 1:··,·_·-,··_.-.-·l-. ;'_,_ -~·-~_. __ !_; :' .. C_f , Z:l i)j_-(;:._~:.cn.rca. ~(u .. _~~ f)J: c:: ~ .!!,:-\~, ..• :·"'!. r , _ . . ~ ~ .. j· 

i·.'hich i:; prohibited by tl1e holdings in -Lh2 a])Ove ci b::d SUL)n:::a;e Ccu1:t ck:c.i.si.ons, a cJ os:~r 

examination of the circur.1sta.nces in this appeal L·c:vcal no such similarity. 

In this appeal, the action of dismissal of an appeal for failure to file a 

pre-hearing m21mrandum ur::on order of the Board is not required by the Board 1 s rules. 

The Board may imr::ose other sanctions, as well as dismissal, for failure to comply with 

Board orders. 

Also, in this appeal, the Board, after granting bvo extensions of time within 

\·.'hich to file the required pre-hearing merrorandum, requested a status report from appel-

lant, which request has been ignored. Thereafter, the Poard issued its Order and Rule 

to Sh<JI.v Cause, and appellant has failed to resr::ond thereto. ~J.so, the appellant has failed 

to resp:md to the Comrrom·.'eal th 1 s r-btion for Sanctions. 

It is therefore clearly evident that the Board is rot "arbitrarily and auto-

r.:ttically" requiring dismissal of appellant 1 s action before the B::Jard. Rather, the 

Board has, in its discretion and in conformity with its own rules of practice rriade several 

l. QUoting from Brogan~ supra, the entire text of which paragraph lS at p. 1096, 
and is as follo1·1s: 

"The trial of a lai\1Suit is not a sporting event where· 
the substantati ve le-Jal issues \vi1ich precipitated the 
<:iction are subordinate to the "rules of the ga.-·n2". A 
la.'.·lsui t is a judicial process calc"Lllated to resolve 
legal dispJtes in an orderly aDd fai~ fashion. It is 
.:!TJ:_::;erative that the fairness of th2 ::t-3t.'"lod by 1·:l!..ich 
·::he resolution is reached rot b2 o~:::~:1 to qu.esticn. 

::._ rule ">·.hich arbitrarily and autc~:o t:..:i .. .::ally re::;:ui:ces 
~.:he tel.Tiination of an action in fc,~:~- :~ of one parL.y 
:::c:.:d a;a.inst the ot..her based up::m .3. :-::--n--~::>rejudi.ci.:o:l 

~:~~::-s::1ural mis-step, without rsc;a::::'. '..:.o the su!::.:t.-:::1tive 
r:·.erits and without regard to t!-:.s r::::c.s:m. for L:..:: sli~), 
is inc~nsistent with the requi:rs"".·.:::·:·:.:. ::£ f2.i:..-::2SS c:e
EL:::t...T')d-:;d b'y the Rules of Civil P:coc:~::~·~:re. Rule l26 is 
not a judicial recomnendation \·;hic:1 a o::nrrt E.:..~· O?t 
to reco:jrlize or ignore. Rather d:-:: :cule is -='- =:t..-=:.t:=:
ne.'1t of the re:JUi_rement of fairnes:: 2.!.-:d es ::·.0lis>:s 
2.:1 affirmative duty courts are 1::oi.J..:.::\ to fc-.:..~.:::--.: ::..::1 ap
plyi::-lg all procedural rules \vhether t.c~sy :: o c:: ~:".'.:-=':lide 
or local in origin." 
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, .. • • 

the; c:::p,·:.lf:,..::d failure of the app·-:- UG.nt to :cespond, in 2J.1Y fashion, to f'.:Dard orders nnd 

its rul8s of practice, which forrn the ba.ses for the Board's decision at this stage of 

In consideration of. the above facts and circumstances, and in conformity 

with the Board's rules of practice, it is hereby ORDERED that the appeal of M. L. Kinnebre 

at EBB Ibcket No. 83-065-M be dismissed \vith prejudice. 

DATED: March 15, 1984 

cc: 3:.rreau of Litigation 
=·1. L. Kinnebrew 
=~lda Curtiss, Esquire 

ENVIRONMENTAL HEARING BOA~ 

ED>iARD GERJCJY >' " 
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.. , .,. CO/'>JMO:VWEALTH OF PENNSYLVANIA 

Ei'\VIRON~1ENTAL HEARING IJOARD 

221 NORTH SECOND STREET 
. THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
~-(717) 787-3483 
-.~ 

ETNA EQUIPivlfi.i"T AND SUPPLY COr-1PANY . . 

.. v. 

. 
I. o 

. . 

. . 
COMMONWEALTH OF ·PENNSYLVANIA 

.DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

. Docket No. 83-142-{; 

This apt:eal was filed July 20, 1983. In accordance with the Board's 

usual .practice, the parties then were sent our Pre-Hearing Order !:b. 1 which, · 

inter ·alia, required the ap:t:ellant to file its pre-hearing rnerrorandum on or before 

October 12, 1983 . 

. On October 24, 1983, the E:oard granted the pcirties' joint notion for 

a COntinuance, extending to January 1, 1984 the due date .fOr appellant IS pre-

hearing rnerrorandum. 

On January 23, 1984, nothing havi.ng been heard from either party since 

the aforesaid extension vlas granted! the Board wrote appellant's counsel, warning 

. him that unless appellant's pre-hearing :raerrorandum was filed on or before 

·February 15, 1984, the Board might apply sanctions, including dismissal, under 

the Board's rule 25 Pa. Code §21.124. This warning was sent certified, and was 

received January 24, 1984, according to the receipt returned to the Board. 



.. 

Despite the aforesaid warning, nothing rrore has been heard from the 

app::llant; our last comnunication from him remains the joint rrotion filed a fEM 

days tefore our October 24, 1983 Order. 

Under the circumstances, the Board sees no reason ·to refrain from 

dismissing this app::al, for failure to ol:ey the Board 1 s orders. It is the 

app::llant 1 s resfOnsibili ty to prosecute his appeal, which involves, inter. alia, 

filing his pre-hearing merrorandum ori. time or at the very i~st ·asking for an 

extension of tirre. The Board is too busy I and should not be expec~ed I to 

repeatedly remind an apr:;ellant his pre-hearing merrorandum is due. 

ORDER 

WHEREFORE, this 23rd day of March , 1984, the al::ove-captioned 

matter is dismissed. 

DATED: r-1arch 23, 1984 

cc: Bureau of Litigation 
Alan S. Miller, Esquire 
Harry F. Klodowski, Jr. , Esquire 

ENVIroNMENTAL HEARING BOARD 
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t:.l~-4j; J 2/79 .. . ... 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

.. 22I NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA I7IOI
(7I7) 787-3483 

fl.NIIDSAFE SERVICES OF PENNSYLVANIA, llJC. 

Docket No. 83-101-1.·1 · 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINIO!~ A..l\ID ORD&~ 
SUR 

PETITION FOR RECONSIDERATIO~J EN BJIJ:l'C 

On Februar;; ·9, 1984, a!?_?ellant, Envirosafe Services o::: Pennsylvania, Inc., 

filed with the Board a Petition for Reconsideration En Bane, seeking therein to have 

the Board reverse its decision dated January 23, 1984 holding that "guesti~ns designed 

to elicit inforr.:ation ;?&""'taining to the background and develo:r?i:lent of the regulation 

are only relevant in the context o:: the constitutionality of the regulation, which issue 

is bey-ond our authority. " 

Ap:?ellant asserts that under the 7rovisions of 25 :Pa. Code §21.122 the Board 

r:av •isrant reargument before the Board, en bane, ""for cor:pelling and :?ersuasive reasons." 

The Board has, on :;?rior occasions, discussed the a?:?lication of Section 21.122 

of its Rules and Regulations, and has consistently held that "reconsideration" a!?:?lies 

"~ollo.ving final (e.-rr:_::>hasis in original) decisions of the Board.. Chemical Tvaste }1anage-

ment~ Inc.~ et aZ. v. Comm.~ DER~ EHB Docket No. 81-154-H (8ated Septejber 17, 1982). 

The decision of Januar_! 23, 1984 which is contested b'! a;?,?ellant is not a final 

dicision, and, therefore, reconsideration under the cited Board rule, i.e., 25 Pa. Code 
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§21.122 is inappropriate in this instance. 

We therefore, deny appellant's Petition for Reconsideration En Bmc for }:he 

··reasons ci'ted hereinbefore. t\Te also do not reach the merits of appellants petition. 

DATED: March 28, 1984 

cc: Bureau of Litigation 
Lynn ~\Tright, Esquire 
Marc GJld, Esquire 
Pamela S. Qx)dwin, Esquire. 
Christopher S. Underhill, Esquire 
Louis J. Farina, Es:;ruire 
Kenneth c. Notturno, Esquire 
Thomas L. Qx)dman, Esquire 

ENVIroNMENTAL HEARING 00ARn 

M2rrll:Er 
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JOHN F. CliLP I III 

·_v. 

COM;'I.IONWEALTH OF PENNSYLVANIA 

ENVIRON:-r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

. . 

. . 

. 
~ 

__ ·_Docket No. 83-194-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CONSOL PENNSYLVANIA_ COAL COMPANY 1 Permittee 

OPINION AND ORDER 
SUR MOTION FOR RECONSIDERATION 

... 

On March 1 1 1984 the Eoard issued an Opinion and Order in the al::Ove-

captioned matter 1 wherein we granted Consol' s M::>tion for Partial Dismissal of 

. thiS apr:;eal.. In particular 1 We limited the Subject rnatter Of thiS. apr:;eal tO 

claims of threatened damage to surface structures on the 400 acres Culp owns_ 
. . 

·.allegedly overlying the area e.ncornpassed within the permit whose grant to 

_ Consol has teen appealed. We will not fui:the~ recapitulate here the contents 
.. 

of our March 1 1 1984 Opinion and Order 1 to which reference should 1::e rnade for 

a summary of the essential facts in this controversy. 

On ~Erch 26 1 1984 ti1e Eoard received a Motion for Reconsideration of 

our March 1 1 1984 Order·. This M::>tion \vas alrrost instantaneously responded to 

.-· 

by Consol, which urges us to reject the !-btion on the grounds that it is untimely 

under our rules, 25 Pa. Code §21.122. Culp now has responded in turn, arguing: 

-611-. 

·~. : 



1. The time limits of Section 21.122 do not 
apply because the Motion asked for reconsideration 
only by the Eoard member who had issued the March 1, 
1984 Order, not by the Eoard en ~c. 

2. In any event, the .r.btion is timely under 
Section 21.122, because our March 1 Order . was received 
by CUlp 1 s counsel on t-1arch 3, and their fution was 
mailed to the Eoard on March 23. 

Our Order of March 1, 1984 was not a final order; CUlp's appeal was 

not dismissed, although Cdnsol 's Motion for Partial Dismissal, really a rrotion 

to limit the issues, was granted. We have explained on m.:rrrerous occasions that 

our rules do not provide for reconsideration of interlocutory rulings. Envirosafe 

Services of Pennsylvania v. DER, D:Jcket No. 83-101-M (Opinion and Order, March 28, 

1984); Magnum Minerals v. DER, D:Jcket No. 82-230-G (Opinion and Order, November 22, 

1983). On this reasoning, CUlp 1 s llition for Reconsideration could be denied without 

further ado. 

However, as Magnum explains; 

[T] he Eoard does have inherent authority to 
reconsider its rulings at any time prior to final 
adjudication. On the other hand, the Eoard 1 s 
limited resources do not permit reconsideration 
of interlocutory rulings in other than exceptional 
circumstances. 

In Magnum we decided the circumstances were sufficiently exceptional to warrant 

examination of the request for reconsideration, with the result that we did rrodify 

a previously issued Opinion and Order. In the present appeal, there also is an 

exceptional circumstance,.narnely that our March 1, 1984 Order just about dismissed 

.. the appeal. The small remaining opening for keeping the appeal active as of 

March 1, 1984 now has been closed by CUlp himself, in paragraph 5 of his M:)tion 

for Reconsideration; this paragraph concedes that "there are no structures on 

that p::>rtion of the land of which Culp owns all of the interests except the 

Pittsburgh seam of coal. " 
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Therefore we will treat CUlp 1 s Motion for Reconsideration as if it 

does pertain to a final order. In other -r,.;ords, we will evaluate CUlp 1 s Motion 

under the standard of 25 · Pa. Code §21.122. But the fution is unrneri ted and 

untimely under those standards. Although Culp argues to the contrary, the Board 

relieves that CUlp had the opportunity to fuily brief the central issue of our 

Harch 1, 1984 Opinion, namely whether the Bituminous ~-tine Subsidence and land 

Conservation Act, 52 P.S. §1406 et seq., protects Culp 1 s coal seams against Oonsol 1 s 

mining activities. Furthermore, the due date for Culp 1 s Motion is deterroined by 

25 Pa. Code §21.11, not 25 Pa. Code §21.33 which pertains to date of service. 

As 25 Pa. Code §21. 32 makes clear, doc'lli'ients are "served" on parties but are 

"filed" with the Board. Section 21.11, on timely filing requirements, unmistakably 

states, "The date of receipt by the Board and not the date of deposit in the nails 

is detenninative." March 26, when the Motion for Reconsideration was received by 

the Board, is rrore than 20 days after March 3, the date when--by CUlp 1 s admission-

his counsel received the Board 1 s March 1, 1984 Opinion and Order. 

We' add, finally, that in applying the standards of 25 Pa. Code §21.122 

.to CUlp 1
S Motion for Reconsideration we are not imposing overly strict standards. 

Because reconsideration of interlocutory orders must te truly "exceptional", we 

correspondingly must require as a minimum that to warrant reconsideration of an 

interlocutory order the standards of Section 21.122 should be met, ii1sofar as those 

standards are relevant. They are relevant in the present circumstances. 

-613-



~· ·' ~ 

ORDER 

vlli.EREFORE 1 this 3rd day of April , 1984 1 ·it is ordered that: 

1. CUlp 1 s fution for Reconsideration is denied, as untimely and 

unmerited under the standards of 25 Pa. Code §21.122, which is deemed. to apply. 

2. In view of paragraph 5 of CUlp 1 s fution, which stipulates that 

"there are no structures on that !X)rtion of the land of which CUlp owns all of 

the interests except the Pittsburgh seam of coal," this apfeal now is dismissed; 

in other words, our March 1 1 1984 Order 1 which granted Consol 1 s MJtion for 

Partial Dismissal, now is rrodified to a full dismissal of the instant appeal. 

DA'IED: April 31 l984 

cc: Bureau of Litigation 
Marc A. Roda, Esquire 
Anthony P. Picadio, Esquire 

ENVIroNMENTAL HEARING BOARD 

""es Daniel E. Rogers , Esquire 
:aJaJ E. J. Strassburger, Esquire 
a1u3 

lpua 
Oh II 

elpe 
uJad 
aJaJ 
OA 11 
1piS 
Oh If 

IUelj 

'a41 
JA II 
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EHB--4-3: 12/79 

AUGUSTA A. ZITO 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 83-184-!1 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPIIITON Ai:ID ORDER 

By order dated July 19, 1983, the De:;>artm:mt o£ Environmental R.esol1rces 

(DER), acting thrOugh its authorized re~Jresentative, G. E~ Kyle, Director Bur"=au 

of Dams and ~·Jaterway Y.lailager:ent, directed the a?::?ell2Ilt, Augusta A. Zi to, "to re-

T:Dve :':ill !Tlaterial ::_:>laced on his ?:roperty on the bank o::: the Dri::n·JOOd Branch of t...~e 

Sinne.-nakoning . Creek" . 

·The a9pellant filed a notice of a~J~?ec:.l \vit...~ tlus Board on Au']USt 22, 1983, 

alleging error on the _?::rrt o£ DER in t...~e reason gi ve.""l by DE.l{ in said order as the 

bases for the order. 

Pursuant to its rules, th~ Board issued its ?re-Hearing Order No. 1 on 

August 25, 1983, res~ring a??ellant, inter alia, to file a ?re-hearing ~~r~1d~ 

on or before lbvernber 7, 1983. 

On December 8 f 1983 f UIJOn ap_?ellant IS Ul1e)...'1?lained failure tO file hiS 

pre-hearing TI19.r:orandt..r:"':l on the required date, DER filed a M:Jtion for Sanctions. 

Pursuant to said motion the Boa:;.:d issued, on Decenber ~' 1~83, an Order 

requiring appellant to file his pre-hearing nerrorandtn in :;:>:ro:_Jer for:!l on or re::ore 
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December 19, 1983, "and upon failure of appellant to file" the required pre-hearing 

merrorandum as ordered, the Board "shall" dismiss the appeal "without further action 

of the Eoard. 11 

As of the date of the writing of this Opinion and Order, i.e. ,April 

04, ::..984, the appellant has failed to resp::md to either of th.e two (2) orders 

issued by the Eoard and directed to the appellant. 

'Ihe rules and regulations pertaining to practice before the Board parti-

cularly section 21.11 (25 Pa. Cbde §21.11) provides, in pertinent_part: 

. n (a) Appeals, briefs, notices and other 
docurrents required or penni tted to be filed 
tmder these rules shall be received by the 
Board within the tine lirni ts, if any, for 
such filing ••.• ". 

Also, the provisions of section 21.64 (d) of the Board rules provides: 

11lm.y party failing to respond to a .•• notion 
shall be deemed to be in default and at the 
Board 1 s discretion sanctions may be imposed 
in acoordance with §21.124 of this title 
(relating to sanctions); subh sanctions may 
include treating all relevant facts stated 
in such ••• notion as admitted." 

Further, the provisions of section 21. 31 (a) of the Board 1 s rules provide: 

"(a) Orders, mtices, and other docunents 
originating with the Board shall be served 
upon the person or po___rrons designated in the 
notice of appearance by mail or in person." 

In addition, section 21.124 of the B:>ard1 s rules providE::3, in _p=rtinent 

part, as follows: 

"'Ihe B:>ard may impose sanctions UFOn a party 
for failure to abide by a B:>ard order or Board 

· rule of practice and procedure. Such sanctions 
may include the dismissal of any appeal .... " 

In the instant appeal, the orders of the Board were sent to appellant' s 

counsel of record at the address supplied by said counsel. N::> res:p:Jnse has been rE 

cei ved by the Board to the Board 1 s orders J. Also, the notices sent to appellant 1 s 

oounsel have rot been returned to the Board. 
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By reason of the nature of this appeal, the burden of p:roof is u._oon the 

appellant. 25 Pa. Code §21.101. Under the provisions of Section 21.101 (a) of the 

B:>ard' s Rules and Regulations, the appellant herein bears the burden of proof and 

the burden 'of proceeding since DER in its Order of July 19, 1983, alleged p:>llution 

was occurring or likely to take place and appellant is in fX:)sses!:?ion of the facts 

relating to the alleged environmental damage. 

Sine~. appellant bore the burden of proof herein, it was his responsibility 

to proceed to prosecution of his appeal, and the first step in so doing was to corrply 

with the Board's Pre-Hearing Order No. 1. By failing to comply therewith, appellant 

precluded DER fran defending its _FOsition, and deprived DER of an opportunity to ap

prise itself of the true nature of appellant's r:;osi tion in this appeal. lvi th:mt the 

information required to be incllrled by appellant in the pre-hearing rrerrorandum, DER 

cannot properly prepare its defense of the appeal. 

'Ihe action of the appellant in failing to file its pre-hearing rnerror9-fl.dum 

to date effectively stops the appeal fran proceeding in ·a:n orderly fashion, in addi

tion to the nore obvious disregard of the order of the B':>ard. 

In an obvious effort to ascertain the factual and legal PJSture of this 

appeal, DER filed a notion for sanctions, to which notion appellant has failed to res

pond. 

The B':>ard, in an attempt to secure the filing of the pre-hearing narorandum 

required to be filed by appellant, and in response to DER' s notion for sanctions, 

issued another order to appellant, requiring filing of the pre-hearing narorandum. 

The said order, of December 13, 1983, also advised appellant of the threat of dismissal 

of his appeal "wi th:mt further action of the B':>ard" if ap!Jellant failed to comply with 

its order. 

The appellant failed to respond to the Board's second order, and the B':>ard 

can, and does, infer, fran appellant's refusal to abide by Board orders, that the ap

pellant has no intention of proceeding and prosecuting his ap:peal. 

Having been advised, on two separate occasions, in clear terms, on the con-
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sequences should he fail to comply with orders of the Poard, the appellant leaves the 

Poard with no alternative but to i<"TlfOSe those sanctions made knavn to a?pellant by the 

Board. 

This result is not in conflict with, and is taken after consideration of 

the results of the Board's decisions on Bannai' Coal Company v. DEB~ Ibcket No. 83-174-G, 

(<:pinion and Order, JC~?ua:ry 23, 1984) and Armand WazeUe v. DEB~ Ibcket No. 83-063-G 

(Opin:i,on and Order, Septerrber 13, 1983). If the burden of proof were on DER, the result 

might not be as herein reached. Hc:Mever 1 the burden of proof and of ~roceeding rests 

upon the appellant so there is no tmdue benefit gained as might be the case if the ap

peal were· dismissed in favor of the party uPon who the burden of proof and of proceeding 

rested. 

Accordingly 1 the Board, being mindful of _the appellants' right to be heard 

upon his appeal, finds that the appellant has exhibited such careless and callous dis-

regard of his rights and of the rules of practice and procedure before this Poard as to 

warrant a dismissal of his appeal. 

Accordingly, the Board issues the following: 

ORDER 

AND, NOW, this 12th day of A?ril, 1984, for the reasons stated in the fore-

going Opinion of the Board, the appeal of Augustus A. Zito, at EHB Ibcket No· 83-184-M i 

dismissed with prejudice. 

DATED: April 12, 1984 

cc: Bureau of Litigation 
William Sierks, Esquire 
Patrick Kronenwetter, Esquire 

R.11JVIIDN11ENTAL HEARING BJARD 

EO'VARD GERJOJY 
Hernber 
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ALBENA B. KASMJCH 

·.v. 

COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:O,IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717) 787-3483 . 

~ . 

. . 

. 
~ 

Docket No. 83-196-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

"(1. OPINION AND ORDER 

.. 
Kasm::ich, a 74-year-old WDman, has appealed from a DER Order addressed 

to her, under the authority of Section 316 of the ·clean Streams La\'l C1CSL")' 

35 P.S". §691,316, ordering Y-asrroch to permit the Consolidation Coal Company 
. . 

( "Consol") access to her land for the purr:ose of ~ting an acid water discharge 

ari~ing on kasiroch 1 s property~ . DER has determined that ~nsol is responsible 
. . .. 

·. for ·the. discharge, and should abate it at Consol 1 s. expense; cOnsol ha~ agreed to· 

the~e d~t~atlons. in a signed Consent Order and Ag;eement. :between Conool and 
. . 

. . . •. . . 

DER. DER also has detennined that. the abatement-requires Consol 1 S entry on 

Kasrroch 1 s land, and indeed may require Corisol to iristall seep collectors., lateral 

drains, access ways and l:x:n:·eholes on the Kasrroch property. 

The DER Order. was dated August 9, 1983. Nevertheless, as of this date; 

Kasnoch has refused to pe:rmit Consol 1 s entry upon her land, even for the prelimi-

nary purpose of surveying her property to decide precisely what the abatement 

plan should :be. Because of Kasrroch 1 s advanced age this Board (and DER in our 
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opinion) has been extremely lenient with Kasrroch up to now. Her initial appeal, 

filed pro se, did not satisfy the requirements of 25 Pa. Code §21.51. The Board 

gave her several opportunities to correct the deficiencies in her notice of 

appeal; indeed as late as January 24, 1984, rrore than four rronths after her appeal 

originally was filed, the _Board wrote Kasrroch explaining in detail that sJ.1e faced 

dismissal of her appeal if she did not properly perfect it. 25 Pa. Code §§21.52 

{b) and {c). 

In the rreantime Kasrroch has secured the services of an experienced 

environrrental attorney, who immediately has peppered the Board with notions and . 

petitions. These filings by Kasrroch are the subject of this Opinion and Order. 

On March 28, 1984 Kasrroch filed a petition for supersedeas. In this 

petition, however, the Board could discern no credible allegation of irreparable 

hann to Kasrroch. On April 3, 1984, during a telephone conference call with the 

parties, Kasrroch' s attorney still could not offer rrore than highly speculative 

allegations of irreparable hann to Kasrroch, other than the allegation that Consol 1 s 

act.j.vities on her land might damage Kasrroch' s property without compensation and 

subject her to personal liability. Although the Board was not convinced such 

allegations fall within the "irreparable hann to the petitioner" which must be 

weighed before granting a supersedeas under our rules, 25 Pa·. Code §21. 78 (a} {1) , 

on April 4, 1984 we granted a supersedeas for a week over DER 1 s objection, to 

provide time for clarification of what specific hann might ensue to Kasrroch. \Ale 

granted this supersedeas prirraril y out of deference to Kasrroch 1 s age, without any 

implication that Kasmoch had made a showing she deserved a supersedeas under our 

rules. 

On April 12, 1984, at a conference between the Board and the parties· 

with Consol present, the Board remained dubious about Kasrroch' s allegations of 
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irreparable ham. 1-breover, in view of undertakings accepted by Consol and by 

DER at the April 12 meeting, we now are able to fashion an Order (see infra) 

which we believe will protect Kasrroch from the_ property darrage and personal 

liability hams she alleges. Because of the continuing acid discharges Which 
-

Ka.srn:Jch does not dispute, there is a "likelihood of injury to the public." 

25 Pa. Code §21. 78 (a) (3). Furthenrore, our rules say that a supersedeas 

sh3J.l not issue in cases where significant :r;ollution exists during the period 

when the supersedeas would be in effect. . 25 Pa. Code §21. 78 (b) . The acid 

discharge is such :r;ollution. Therefore the Board now has no hesitation alxmt 

terminating the previously granted supersedeas without a hearing, under the 

authority of 25 Pa. Code §21.77, and without coming to any conclusion about 

"the likelihOod of the petitioner prevailing on the rrerits." 25 Pa. Code 

§21. 78 (a) (2). 

Kasrroch also has filed a rrotion for SurtliTlaiY judgment, alleging inter 

alia: (1) that Section 316 of the CSL has been inappropriately applied to 
":'J."'' 

Kasrroch; ancf'" (2) that DER has effected a de facto taking of Kasrroch 1 s property, 

which (Kasrroch claims) must be authorized under Section 314 of the CSL, not 

Section 316. This notion was unaccompanied by any affidavits.· The Board believes 

that Kasrroch 1 s legal theo:ry is not wholly obvious, and that the allegation of a 

"de facto taking" requires considerable factual proof, which presently is lacking. 

Some other allegations in this rrotion 1 concerning Kasrroch 1 s claim that Consol has 

been given untrarmneled rights to affect her property 1 are taken care of in the 

Order accompanying this Opinion. The Board therefore denies the rrotion for SurtliTlaiY . 

judgment .. 

Kasrroch has filed a rrotion to stay these proceedings; she particularly 

asks for a stay of our Order of April 4, 1984 which granted her a week 1 s supersedeas. 

We do not follow Kasrroch 1 s logic in requesting a stay of our April 4 1 1984 Order 1 
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unless Kasrroch wanted us to retain the supersedeas we granted on April 4, 1984 , 

but to refrain from terminating it. In any event, we have decided to terminate 

the· supersedeas for .reasons explained above. 'Ib grant the rrotion for a stay at 

this t=aint 'M:Juld be to grant an unjustified supersedeas. The rrotion for a stay 

is denied. 

Finally, Kasnoch has petitioned us (on April 11, 1984) for a certification 

of· interlocutory appeal to the Corrm:mwealth Court. 'lhis petition alleges inter alia 

that we have refused Kasrroch '.s rrotion for a declaratory judgrrent; we have been 

liD.able to find a rrotion for declaratory judgment in our files on this :rratter. 

Kasmoch further alleges that she has previously raised allegations (presumably in 

her petition for supersedeas and rrotion for surrrnary judgment) which have been 

resolved against her and which 11 are controlling issues of law which if resolved, 

v.Duld terminate the litigation. 11 While Kasnoch :rray be correct that controlling 

issues of law tentatively have been resolved against her in these proceedings 

(we have not yet ruled definitively on the merits of her cause), she has :rrade no 

showing that "there is substantial ground for difference of opinion" on the Eoard' s 

tentative rulings thus far [quoting from the language of 42 Pa. C.S. §702 (b)]. 

Without such a shJwing, we refuse the requested certification. 

The above takes care of all pending rrotions. 'Ib make plain the basis 

for the Order which follows we add the following. Conrol' s attorney, in a letter 

to the Eoard dated April 11, 1984, has written as follows: 

The surveying we need to do will take about 
three weeks to complete, weather perrni tting. Al::x::mt 
three Oonsol employees will do the surveying using 
standard land surveying equiprrent. Serre clearing 
of brush and s:rrall trees will be required to estab
lish lines-of-sight. When the surveying is finished 
we will take a srrall backhoe onto the property to 
dig about ten test trenches to determine the depth 
beneath the surface that the percolating water flo~·7S. 
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The test trenches will be about three feet 
wide and about ten or fifteen feet long. 
Their depth should be, -we estimate, no rrore 
than eight feet. These trenches will be 
located up near the 1240. contour line just 
below the elevation of the Pittsburgh coal 
seam outcrop. We will fill the trenches 
after we have gained the information from 

· them that -we -require. 

The preliminary work we plan to do will 
cause no significant harm whatsoever to Mrs. 
Kasrroch' s property. We will fill and reclaim 
all excavations or other surface disturbances 
we create. We will protect, inderm1.ify and 
defend Mrs. Kasrroch, and hold her harmless, 
from and against any damage to her property 
caused by the preliminary work, and any claims 
which anyone may make against her for property 
damage or personal injury arising from that 
preliminary work. 

DER informs us that the surveying work described in the above quotation requires 

no pennit from DER, but that any work beyond this "surveying" will require a permit, 

after sutmission of a work plan to DER for DER' s review. The Board agrees that 

Kasrroch1 as bystander to the Consent Agreement between DER and Consol, should suffer 

no financial losses attributable to Consol' s entry onto her land. For her to be 

left unprotected in this regard is likely to be an abuse of discretion by DER and 

!?J the B:Jard. 

ORDER 

WHEREFORE, this 18th day of April, 1984, it is ordered that: 

1. The supersedeas granted in our Order of April 4, 1984 in this matter 

is tenninated; once DER has filed the information required in paragraph 2b below, 

Kasrroch shall penni t Consol' s entry upon her land. 
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2. However, Consol may not enter upon Kasrroch' s land, nor affect that 

land in any way, until: 

a. Consol sends Kasrroch a legally binding document, with 

copies to DER ·and the Board: 

(1) promising to limit its entry and activities upon 

;Kasrroch 1 s land to those descrit:ed in the letter from Consol 1 s attorney quoted in 

the l::ody of the Opinion accompanying this Order; and 

(2) promising to protect Mrs. Kasrroch and her property 

from damages and personal injury claims as described in Consol 1 s aforesaid letter; 

and 
(3) promising to employ a licensed real estate appraiser 

--acceptable to Kasmoch though to be paid by Consol--who, before Consol actually 

affects Kasrroch 1 s land in any way, will appraise the value of Kasrroch 1 s property 

with the intent of reappraising it after Consol has concluded its activities [all 

activities, not merely those descrired in paragraphs 2a(l) and 2a(2)]; and 

( 4) promising to employ and pay the same appraiser, or 

another licensed real estate appraiser acceptable to Kasrroch, to appraise Kasrroch 1 s 

property after Consol has completed its land-affecting activities for the sole 

purpoSe Of detennining the diminUtiOn 1 if any 1 in the ValUe Of KaSITOCh I S property 

attributable to Consol 1 s activities; and 

(5) agreeing to compensate Kasmoch automatically, without 

any need for her to file a claim, for any ctimlnution in the value of her property 

attributable to Cbnsol 1 S activities, as estimated from the aforesaid appraisals. 

b. DER has reviewed the docurrent filed in compliance with 

paragraph 2a supra, and has informed this Board that in DER1 s opinion the document: 

(1) is sufficiently detailed, in its responses to the 

requirerrents of paragraphs 2a (1) and 2a (2) , to give Kasrroch the protection she 
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deserves and this Board intends; and 

. (2) in other respects COIIlfOrtS w.i:hl'l the requirerrents 

and intent of paragraphs 2a (1) through 2a (5). 

3. Before Consol undertakes any activities on Kasrroch 1 s land l::eyond 

those descri~ in paragraph 2a (1), Consol shall have received an appropriate 

permit from DER, based on a v.Drk plan filed with DER and copied to Kasrroch; the 

plan shall include guarantees, of the sort in paragraph 2a ( 2) , which will protect 

Kasrnoch and her property from damages and personal injury claims resulting from 

the newly planned v.Drk. 

4. As soon as possible after receipt of Consol 1 s filing descril::ed in 

paragraph 3, Kasrroch shall file with DER its objections thereto, if any. 

5. If p::>ssible, DER shall review the document filed by Consol in com

pliance with paragraph 3 supra taking into account Kasrroch 1 s objections, but DER 

shall not permit non-receipt of Kasrroch 1 s objections to delay its review, which 

sh:mld l::egin within seven days after Consol 1 s filing; however, DER shall not issue 

a permit allowing Consol to go forward with its prop::>sed v.Drk plan in less than 

seven days after receipt of the proposed plan. 

6. DER shall not grant Consol the required permit unless it is convinced 

that the document Consol sul:mitted: 

a. pro:pJses to affect Kasmoch 1 s land no. rrore than reasonably 

necessary to abate the existing discharge; and 

b. gives Kasrroch the protection she deserves and the Board 

intends, as V-Duld l::e inferred from the accompanying Opinion and paragraph 2b ( 1) 

supra. 

7. Should the permit l::e granted, DER is to give Kasrroch, through her 

attorney, inmediate notice of the permit 1 s issuance. 
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8. Should DER grant the requested permit, Consol is not to actually 

begin the work permitted on Kasrroch' s land for seven days after receipt, to give 

Kasrroch time to request and receive (if deserved) a supersedeas of that permit. 

9. Any objections by Kasrroch to issuance of the aforesaid ~rk penni t 

will be merged with the instant appeal, via routine arrendrnent of Kasrroch' s 

pre-hearing rnerrorandum; Kasrroch need not file a new appeal to retain her rights 

to object to the work permitted by DER. 

10. Kasrroch' s .M:Jtion for Summary judgrrent, ~Jbtion to Stay these pro-

ceedings and Petition for a Certification of Interlocutory Appeal are denied. 

11. Consol will receive a copy of this Opinion and Order; Consol is 

urged to petition for intervention in this appeal, to protect its rights. 

12. Kasrroch' s attorney shall inpress upon his client that failure to 

obey orders of the Board can result in sanctions, including dismissal of this 

appeal, and that Kasrroch no longer can count on the Board's leniency. 25 Pa. Code 

§21.124. 

DA'IED: April 18, 1984 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Robert P. Ging, Jr. , Esquire 
Daniel E. Rogers, Esquire 

ENVIROMJ!ENI'AL HEARING BOARD 

Er::MARD GERJUOY 
~12ml:er 
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MAGNUM .MINERAlS 

·.v. 

COM/'dONWEALTH OF PE_NNSYLVANIA 

ENYIRON:"r1ENTAL HEARING BOARD 
211 NORTH SECOND STREET 

THIRD FLOOR 
ll-\RRISBURG, PENNSYLVANIA 17101 

(717} 7 87-3483 

•· . 

. . 

. 
~ 

. . Docket No. 82-230-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR RENEWED MOTION FOR SANCI'IONS 

On February 28, 1983, this Board issued an Opinion and Order in the· 

arove-captioned natter. Therein w= refused to order sanctions against Magm:nn 

requested by DER, but ordered Magnum to furnish rrore co:rrplete answers to various 
.. 

Interrogatories which-DER had co:rrp.J-ained-had not teen satisfac~rily answered 

by Magnum. Our Februa,ry 28, 1983 Order was affirmed oraily on March 22, 1983, 
. . 

after oral argument by the par~es. 

On or arout April 20, 1983, Magnum did furnish suppler-rental answers to 

the previously co:rrplained-of Interrogatories; apparently these are the only 

supplerrental answers which Magnum has furnished. DER was not satisfied with these 

supplerrental answers, and on September 16, 1983 filed a "Renewed and Second" rrotion 

for sanctions. Magnum has responded to this rrotion. However the Board, for reasons 

arout to be described, has not yet acted on this renewed rrotion for sanctions. 
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On July 28, 1983, before filing its renewed notion for sanctions, DER 

filed a rrotion to dismiss the appeal. This rrotion was denied by the Board in an 

Opinion and Order dated August 22, 1983.. Thereafter, DER filed a petition for 

reconsideration of our August 22, 1983 Opinion and Order. In an Opinion and 

Order issued N:>vember 22, 1983, the Board affinned its refusal to dismiss the 

appeal, but did vacate scme of the language in our August 22, 1983 Opinion and 

Order. 

In the meantime, on October 7, 1983, the Board had issued an Order which 

might have resulted in the CCF.~plete resolution of this appeal. Magnum was ordered 

to file amendments to its previously filed pe:r:mit application, whose denial (on 

September 3, 1982) is the subject of the instant appeal. DER was ordered to give 

!vlagnum the opporunity to file additional arrendments, if needed. When the appli

cation was complete, DER was to review it. Pending this review of an amended 

pe:r:mit application from Magnum, the Board on October 7, 1983 deferred action on 

DER • s renewed rrotion for sanctions. 

DER now has infonned the Board that review of the arrended application by 

Magnum has been completed, and that DER still refuses to grant the permit .. There

fore DER once again asks the Board to act on its second rrotion for sanctions. The 

Board now accedes to this request, to which Magnum has not responded. 

In substance, DER complains that Magnum 1 s answers to Interrogatories 4 

and 46 reroain deficient. These Interrogatories were thoroughly discussed in our 

February 28, 1983 Opinion and Order; we need not repeat that discussion. We will 

state, briefly, that Interrogatory 4 asks Magnt.:rrn to describe the specific acts 

and regulations that--according to Magnmn--were not adhered to by DER; Interroga

tory 46 asks Magnt.:rrn to state the substance of the facts and opinions to which each 

of Magnum's expert witnesses is expected to testify, along with a sumrrary of the 

grounds for each opinion. . Magnum 1 s response to DER' s renewed notion for sanctions 
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does not reply substantively to DER's complaints alxmt Magnum's answers. Magnum 

argues rrerely: ( 1) DER is estopped from asking for sanctions because DER waited 

so long (from April 20, 1983 to September 16, 1983) before asking for sanctions; 

and (2) DER is not entitled to sanctions because DER has not been prejudiced by 

any deficiencies in Magnum's answers to DER' s Interrogatories. 

DER complains particularly about the answers to Interrogatories 4 C~) 

and 4 (c) , and to Interrogatory 46 (c) • Magnum's conplete answers to Interrogatories 

4(b) and 4(c) read as follows: 

4 (b) The acts which were not adhered to 
by the I:Epartment were the Bituminous Coal Open 
Pit ~-1ining Conservation Act (52 P.S. 1396.5), 
and the Clean Streams Act (35 P .s. 691.7, 691. 305) ,· 
the Cornronwealth DJcuments law (45 P.S. 1208) and 
the .Aqministrative law Act (2 Pa. c.s .A. 102). 

4 (c) The rules and regulations not adhered 
to by the Department were under the Administrative 
law Act (2 Pa. C.S.A. 102) and the Corrnromvealth · . 
I::bcl.mlents law (45 P.$. 1208). In addition thereto, 
the Deparbnent failed to conply with its own rule 
regarding overburden analysis (See Department's 
Answer to Appellant' s Interrogatory No. 20) . 

DER's renewed motion for sanctions makes the following objections to these answers: 

In answering Interrogatory 4 (b) , Appellant 
has provided a general list of statutes and citations 
which barely make sense. The first act Appellant lists, 
the "Bituminous Coal Open Pit Mining Conservation Act 
(52 P.S. §3196.5)" was repealed in 1971 by Section 9 
of P.L. 554. See Purdon's Statutes: 52 P.S. §1396.5. 
Appellant's citations to Sections of the Clean Streams 
law, Section 7 providing for judicial review of 
Depa.rt:rrent actions, and Section 305 giving the Depart
ment authority to investigate water pollution caused 
by industrial wastes, are completely irrelevant to any 
of Appellant' s contentions of Depart.rrent impropriety. 
Appellant 1 s reference to the "Administrative law Act 
(2 P .C.S.A. §102) ", which confers upon agencies of the 
Corrnronwealth general rulernaking power, is equally 
puzzling as Appellant has not contended that the 
Departrrent lacks rulemaking authority. Appellant's 
citation to 45 P.S. §1208 is the only citation which 
relates to Appellant 1 s broadly s~ted contentions of law. 
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Appellant's answer to Interrogatory 4 (c) is 
corrpletely deficient. Appellant has failed to 
state any specific regulation it contends the 
Department has violated, and merely lists two 
Acts under which unknown regulations were 
allegedly promulgated. 

J:.1a.gnum has not even tried to rebut the al::ove objections to its answers 

to ·Interrogatories 4 (b) and 4 (c) . We find those objections convincing. The.,refore 

\ve rule that Magnum's answers to. Int.eri:ogatories 4 (b) and _4 (c) are deficient. As 

for Interrogatory 46 (c), it is sufficient to riote-without going into further 

details--that Magnum's answer thereto does not include the opinions of any of 

Magnum's five named expert witnesses. Failure to include those opinions IPakes 

Magnum's answer to Interrogatory 46(c)--Which tracks the language of Rule 4003.5 

(a) (1) (b) of the Pa. Rules of Civil Procedure-obviously deficient. M:>reover, in 

so 'holding, we are not ruling out the possibility that Magnum's answer to Interrog-

atory 46 (c) is deficient for· reasons beyond and al::ove failure to include the 

opinioru3 of Magnum's expert witnesses. 

Consequently the only remaining issue before us is whether we should order 

sanctions against Magnum. Magnum argues there should be no sanctions because DER 

has not been prejudiced; this argument of Magnum's relies on Royster v. McGowen Ford, 

439 A.2d 799 (Pa. Super. 1982). However, Royster is concerned only with "sanctions 

as a result of .another party's failure seasonably to disclose the identity of an 

expert witness and the substance of the expert's report." Thus we nay ignore 

Royster in our. considerations of the proper sanctions, if any, for Magnum's failure 

to furnish proper answers to Interrogatories 4 (b) and 4 (c). 

Under Pa. R.C.P. Rules 4019(a) (1) (i) and 4019(c) (2), a party who fails to 

serve sufficient answers to written interrogatories may be sanctioned by: 
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an order refusing to allow the disobedient 
party to support or oppose designated claims 
or defenses, •.• 

Pa. R.C.P. Rule 4019(g) (1) implies that sanctions for failure to satisfactorily 

answer interrogatories should not be i.rrJt::osed without "opportunity for a hearing." 

However, Magnum has had this opportunity, on March 22, 1983, after l-1agnum had 

seen our explanation of the legitimacy of DER's Interrogatori-es 4 (b) and 4 (c-). 

fureover, our Pre-Hearirig Order No. 1 required the appellant's pre-

hearing :merrOrandum to state the "contentions of law and detailed citations to 

authorities, including specific sections of statutes, regulations, etc., relied 

upon." Interrogatories 4 (b) and 4 (c) closely parallel this requirerrent of our 

Pre-Hearing Order No. 1. Paragraph 4 of our Pre-Hearing Order No. 1 warns: 

A party may be deerred to have abandoned 
all contentions of law or fact not set forth 
in its pre-hearing merrorandum. 

In the past, under the authority of 25 Pa. Code §21.124, this Board has sanctioned 

appellants who failed to file pre-hearing merroranda, by, e.g. , · limiting the evidence 

they w::>uld be perrni tted to present at a hearing on the merits. Arrrond Wazelle v. 

DER, Docket No. 83-063-G (Opinion and Order, September 13, 1983). 

For all these reasons, VJe i.rrJt::ose the following sanction on Magnum. Magnum 

will not be permitted to support its appeal by contending violation of any statute 

or regulation which has not been listed--either in Magnum's answers to Interroga-

tories 4 (b) and 4 (c) , or in Magnum's pre-hearing rnerrorandum--in a fashion sufficiently 

specific to meet objections like those (quoted earlier) which DER has raised to 

Magnum's present answers to Interrogatories 4 (b) and 4 (c) . · 

Magnum may attempt to rerrove this sanction, in whole or in part, by 

petitioning the Board to accept supplemental anSVJers to Interrogatoriei3 4 (b) and 

4 (c), and/or amendments to Magnum's pre-hearing rnerrorandum, prepared in a fashion 
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which will cure the aforementioned deficiencies of Magnum's present answers to 

Interrogatories 4 (b) and 4 (c). Any such petition will have to be accompanied 

by a satisfactory explanation of Magnum's previous failure to corre up with 

acceptable answers to those Interrogatories, which w::mld have avoided requiring 

this Board (and DER) to spend all this tirre dealing with what should have J:::een a 

routine task for any attorney who is experienced in practice J:::efore this Board 

(as M:lgnum' s counsel is) . Furtherrrore, any proffered cure of the aforementioned 

deficiencies must be filed early enough that any reasonably credible claim of 

prejudice to DER could be convincingly rebutted by Magnum. The pertinent rules 

permitting imposition of sanctions, namely Pa. ·R.C.P. Rule 4019 and 25 Pa. Cbde 

§21.124, have been providently promulgated and have a presumption of regularity. 

Under the circumstances, we will not put on DER the burden of showing that it has 

J:::een prejudiced; it is l".agnum who must J:::ear the burden of dispelling the r:ossibility 

of prejudice created by its unwillingness to comply with the discovery rules, even 

after this Board's order that the rules be complied with and after the Board' s 

accompanying explanation of the legitimacy of DER's Interrogatories. 

We will not grant DER' s request that Magnum be precluded from presenting 

the test:i.rrony of any of its listed expert witnesses. It is true that Magnum's 

answers to Interrogatory 46 (c) are deficient. J:iowever, those deficiencies ~11 

may J:::e caused by present uncertainties in t...'""le minds of those experts. Under Pa. 

R.C.P. 4007.4, Magnum is expected to supplement its answer to Interrogatory 46(c), 

as its expert witnesses come to rrore definite conclusions .arout the substance _of 

the facts and opinions arout which they expect to testify. Magnum is warned that 

under Pa. R.C.P. Rule 4003.S(c), as well as under appropriate subsections of 

Pa. R.C.P. Rule 4019, the testirrony of any Magnum expert witnesses at any hearing 

on the merits rna.y J:::e limited so as not to "go J:::eyond the fair scope" of said 
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witness's answer to Interrogatory 46 (c). This warning is not inconsistent with 

Royster 1 supra on which Magnum relies; the operative phrase in the preceding 

sentence is "may be limited" . We will not limit Magnum's testirrony if DER has 

not. been prejudiced by Magnum's failure to comply with the discovery rules, but 

as explained earlier we will expect Magnum to bear the burden of dispelling the 

possibility of prejudice. 

DER will be perrni tted to depose .Magnurn' s expert witnesses. These 

depositions were :r;ost:r;oned on October 7, 1983, by agreerrent between the parties, 

J?ending DER' s review of .Hagnum' s amended. application. For this purpose, but 

only for this purpose, the Board--pursuant to 25 Pa. Code §21.111 (a) --is extending 

the time for discovery. However 1 all these de:r;osi tions must be completed within 

sixty (60) days from the date of this Opinion and Order. This matter has been 

mired in procedural wrangles long enough; it is time to reach the merits, in a 

hearing if necessary. DER is Wa.rned that although it cannot be expected to ask 

deposition questions about subjects Magnum has not brought up during DER Is 

discovery 1 nevertheleSS the availability Of Magnum'S expertS for de:r;ositi0n mUSt 

be relevant to· the issue of DER' s prejudice from Magnum's answers to Interroga

tory 46 (c). 

Finally, as VvB believe this Opinion rrakes plain, Magnum is under no 

obligation to supplement its present Interrogatory answers; but Magnum is put on 

notice if it does file supplerrentary answers which again will prove to be 

unacceptable, the Board will give serious consideration to ordering Magnum to 

pay DER' s costs, including attorney fees, as authorized by Pa. R.C.P. Rule 4019 (g) (1). 

We add that we see nothing in the Rules of civil Procedure or in Royster which 

conditions such payments on a showing of prejudice. 
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..... 

ORDER 

WHEREFORE,· t!:is 19th day of April, 1984, it is ordered that: 

1. Magnum will not be penni tted to support its appeal by contending 

violation of any statute or regulation which has not been listed-either in 

Magnum's answers to Interrogatories 4 (b) and 4 (c), or in Magnum's pre-hearing 

memorandumr-in a fashion sufficiently specific to meet objections l~e those-

which DER has raised to Magnum's present answers to Interrogatories 4 (b) and 4 (c). 

2. The sanction ordered in paragraph 1 supra may be removed after 

p:tition by Magnum, provided Magnum meets the conditions for such re:m::)val 

described in the body of the accompanying Opinion. 

3. DER may dep::>se Magnum' s expert witnesses, provided the depositions 

are completed within sixty (60) days from the date of this Order. 

4. Within fifteen (15) days from the date of this Order, Magnum is 

to petition the Board for permission to undertake any discovery it still desires; 

at the same time Magnum is to renew any earlier unacted-upon notions for sanctions 

it believes are merited by DER' s responses as of now to Magnum's earlier discovery 

requests. 

DA'IED: April 19, 1984 

· cc: Bureau of Litigation 
Ward T. Kelsey, Esquire 
Alan S. Miller, Esquire 
Leo M. · Stepanian, Esquire 

ENVIroNMENTAL HEARING BOARD 

E!JtJARD GERJUOY 
Member 
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SANITARY AUTHORITY OF 
THE CITY OF DUQUESNE 

·.v. 

CO/t.JMONWEALTH OF PENNSYLVANIA 

ENYIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

H.-\RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. . 
Docket No·. 83-055-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
· ·. SlJR CROSS MOTIONS FOR S~1MARY JUI::Q1ENT 

/ 

The Sanitary Authority, City of Duquesne ("Authority") has timely 

appealed a letter dated February 22, 1983, written by DER to the Authority, 

denying the Authority's 1982 application for funds under Act 339, 35 P.S. §701 

et seq. ("the Act"). The parties ~ve stipulated to the. relevant facts (joint 
. . 

·.stipulation filed February 6, 1984) and have filed cross notions for .s1.ll1111a.1:Y 

judgment based on those facts~ 'r:ehese notions have ~n £:ully briefed by both 

parties and were the subject of oral argument on February 6, 1984. We now 

rule on these notions. 

According to their joint stipulation, the parties have agreed to the 

following facts: 

1. The Department r.ailed an application form 
to the Sanitary Authority for the Authority to use 
in completing its Act 339 grant application for the 
year 1982, in early November, 1982 
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2. On January 10, 1983, the Department mailed 
a letter to the Sanitary Authority, reminding the 
Authority of the January 31, 1983 deadline for the 
filing of grant applications for .the year 1982. 

3. The Sanitary Authority's application for 
a_ grant for the year 1982 under the Act 339 program 
was not postrrarked until Feburary 15, 1983. 

4. The Sanitary Authority's application for a 
grant for the year 1982 was not received by the 
Department until February 18, 1983. 

5. The Sanitary Authority' s appiication for a 
grant for the year 1982 requested the same dollar 
arrount sought by the applications which the Authority 
had filed with the Department for the years 1965-1981. 

DER has IIDved for Sl.l[l"[!1.3..} judgment on the basis of the atove facts and 

the following language of the Act (35 P.S. §703): 

The arrounts to be expended for any of the ·: 
foregoing purposes shall be recommended by the 
Secretary of Health and approved by the Governor, 
in accordance with rules and regulations which the 
Department of Health is hereby authorized to 
promulgate, and shall be based upon reports filed 
with the Secretary of Health prior to the thirty
first day of January, one thousand nine hundred 
fifty-four, and annually thereafter, by the rnunici
pali ties, rnunicipali ty authorities or school districts 
entitled to receive such payments, setting forth the 
amounts expended for the acquisition and construction 
of sewage treatment plants from the effective date 
of the act, approved the twenty-second day of JunP., 
one thousand nine hundred thirty-seven (Pamphlet Laws 
1987), up to and including the thirty-first day of 
December of the preceding year. 

DER argues that the language just quoted required DER to deny the Authority's 

1982 application in view of the admitted fact (stipulated fact 't-b. 3 supra) that 

the 1982 application was postmarked February 15, 1983, fifteen days after the date 

January 31, 1983 specified in the Act. DER bolsters this argurrent by referring 

to 25 Pa. Code §103.23, which--in reference to applications for Act 339 funds--

states: 

(a) The required application and supporting 
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documentation shall be filed with the 
Department prior to January 31, 1954 and 
prior to February 1 annually thereafter. 
N::> application received by the Department 
or :r;ostrna.rked later than Ja..."'1uary 31 will 
be accepted for processing by the Department. 

The Authority has rroved for surrrnary judgment under the precedent of 

Borough of Norristown v. Comronwealth, 39 D&C 2d. 245, 85 Dauph. 65 (1966), on 

the basis· that the parties have stipulated, under the heading "Issues Upon Which 

This Appeal Turns" : 

l. Whether an application for a grant 
under the Act of August 20, 1953, 35 P.S. §701 
et seq. ("Act 339") which is not filed within 
the deadline established by Section 3 of Act 339, 
35 P.S. §703, and by Section 103.23(a) of the 
Rules and Regulations of the Environmental 
Quality Board ("EQB"), 25 Pa. Code §103. 23 (a), 
ma.y be accepted by the Department. 

Norristown, supra, also dealt with an application for funds under Act 339, 

by. the Borough of Norristown. Because of the unexpected illness of the Borough 

Treasurer. res:r;onsible for preparing the application for the year 1962, it was not 

mailed until February 4, 1963. The I:eparbnent of Health (the forerunner of DER) 

therefore denied the application as untimely under the Act. According to .the 

Norristown opinion, the Department of Health also cited a regUlation in sup:r;ort of 

its action; however, the regulation in question does little :rrore than track the 

language of the Act's Section 703. Consequently the Norristown opinion rests 

solely and squarely on application to the Norristown facts of the court's. interpre-

tation of Section 703. 

The Norristown court, citing East lake Road and Payne Avenue, 309 Pa. 327, 

163 At.683 (1932), held the language of the Act did not necessarily L~ly that an 

application filed a few days later could not be accepted. The court ruled that 

under the facts--where the late application resulted from an unexpected illness, 
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and therefore was not the Borough's "fault"--mailing the 1962 application on 

February 4, 1963 "substantially complied with the filing conditions of the Act." 

In support of this ruling, the court quoted from East lake Road, supra: 

We have held as·a general rule that where 
an act of assembly co:rrrrru1ds an act to be performed 
within a certain time the words employed are 
mandatory. It is not within the power of courts 
to waive or dispense with such legislation. There 
are exceptions to the rule: it does not embrace · 
literal compliance with an act,·the performance 
of which has been made i.rrp::>ssible through no fault 
of the one whose duty it was to act, where the 
thing to be done may be done at some future time 
[Gommonwealth v. Hill, 185 Pa. 385, 39 A. 1055 
(1898)]; nor does it include the performance of a 
public duty, the neglect of which works general 
inconvenience, serious injury, or injustice to those 
having no control over the person who is to perform 
the duty. [Commonwealth v. Griest, 196 Pa. 396, 
46 A. 505 (1900)]. (Other citations omitted) 

Norristown, which appears to be the only reported opinion that construes 

the Act, cl~arly supp:>rts the Authority's :rrotion. DER' s cited cases, in :support 

of DER' s contention that the January 31 t.irre limit in the Act should be strictly 

construed, all involve other statutes or related general principles, e.g., that a 

time limit for filing an appeal should be strictly construed. In other wdrds, 

Norristown is much :rrore closely on point than any authority DER can cite. 

Nevertheless, we grant DER' s :rrotion and reject the Authority's :rrotion. 

In explanation of tt:J.s ruling we note first that we are not bound by the Norristown 

decision under principles of stare decisis, as DER's brief in supp:>rt of its :rrotion 

p:>ints out and as the Authority conceded during oral argument (N.T. 49); the Board 

is not inferior to the Dauphin County Court of Cbmron Pleas. In our opinion, 

Norristown was wrongly decided. Although the N:lrristown court found language in 

East lake Road, quoted supra, justifying the Norristown view that the January 31 

time limit is not stringent but can be "substantially complied with" by a 
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(presumably not too) tardy filing, in actuality the East Lake Road court upheld 

a strict reading of a statutory time limit--namely, in the East Lake Road case, 

for establishing a property ·lien; the Norristown court was quoting mere dicta. 

Furthermore, the facts in the Hill and Griest cases, from ~ch the East Lake Road 

court drew these dicta, are utterly different from the facts in the appeal before 

us. The issue in Hill was whether an appeal of a death sentence, entered on the 

day set for the execution, would serve as a supersedeas of exe~ution. Griest 

involved a mandamus action to compel the Secretary of the Cornrronweal th to publish 

a pro:r;:osed constitutional amendment. We see no reason to follow this off-the-r:oint 

flimsy chain of reasoning--from Hill and Griest through East Lake Road--favored by 

the Norristown court. 

fureover, our standard of review is different from the Norristown court' s. 

The 'N::>rristown court made its own de novo decision on the facts, after an appeal 

by the L'epartment of Health from rulings by tv;o Comronwealth quasi-judicial 

tribunals (t,he Board of Claims and the Board of Finance and Review) upholding the 

Borough's 1962 application despite its February 4, 1963 filing. We are reviewing 

DER's decision denying the Authority's 1982 application. Our task is to determine 

whether this denial was an abuse of DER' s discretion. Warren Sand and Gravel 

Company, Inc. v. DER, 20 Pa. Orwlth. 186, 341 A. 2d 556 (1975); 'Ibwnship of Indiana 

et al. v. DER, Ibcket Nos. 82-099-G and 82-100-G (Januaiy 3, 1984) [see note 3 

therein] . Although under Warren, supra, we may substitute our discretion for DER' s 

when DER has abused its discretion (and perhaps sometimes even when DER has not 

·abused its discretion) , we can find no basis for second-guessing DER under the 

facts of thls appeal. 

In our view, despite the Authority's rather strained attempts to argue 

to the contrary, the Act requires new applications to be filed each year an 
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Act 339 grant is desired, and further requires that the application for any 

year (e:g., 1982) be filed by January 31 of the next year (e.g., January 31, 

1983). In this view we agree with :Norristown, which did not challenge the 

January 31 of next year deadline, but rrerely held that the deadline need not 

always be strictly enforced. The language of 25 Pa. Code §103.23 is explicitly 

consistent with the view of the Act's construction which we have just expressed. 

The issue before us is whether DER abused its discretion by insistfug the 

January 31, 1983 deadline must be strictly enforced against the Authority. 

Once put this ~ay, the resolution of the aforesaid issue is obvious. 

It cannot be an abuse of discretion for DER to enforce the literal terms of a 

statute or regulation. Indeed the Comronwealth Court has instructed DER to 

enforce regulations literally. East Pennsboro 'Ibwnship Authority v. DER, 

334 A.2d 798 (Pa. Onwlth 1975). In other v;ords, whether or not acceptance of '· 

the Authority's application mailed February 15, 1983 would have been within DER's 

discretion, it was not an abuse of discretion for DER to refuse the application. 

This ruli?g of ours is consistent with sound principles of administrative law. 

DER is expected to obey the statutes promulgated by the Legislature and the 

regulations promulgated by the Environmental Quality Board. In addition, while 

DER's failure to follow the ~iteral terms of statutes or regulations might be 

justified under suitable exceptional circumstances, for us to overrule DER when 

it is adhering to the statutory and regi.ll.atory letter would have to be considered 

an abuse of our discretion. Our function is adjudicative, not legislative. If 

· DER is to be instructed that it must not interpret strictly the language of the Act 

and of Pa. Code §103.23, that instruction will have to come from a higher court, 

not from us. In the alternative, if DER's adherence to the letter of the statute 

and regulation really will result in an unfair tax burden for the citizens of the 
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City of Duquesne, against the intent of the Legislature, then the citizens 

should look to the Legislature, not to this Board, for special relief. 

There remains a p::>int which is irrplicit in the Authority's argt.Urent. 

Under the authority of United States Steel Corp. v. Corrrn. of Pa. Environmental 

Hearing Board, 442 A. 2d 7 (Pa. Onwlth. 1982), we may· review the validity of a 

regulation in the context of a given appeal, e.g.,· the appeal presently l:::efore 

us. Coolspring 'Ibwnship v. DER, Docket :N::>. 81-134-G (Adjudication, August 8, 

1983), at 23. If, as the Norristown COUrt apparently l:::elieved, the. language 

of the Act is sufficiently imprecise to encompass a loose non-literal reading 

of the January 31 deadline, then the EQB may have gone l:::eyond the authority of 

the Act in promulgating the quite unequivocal 25 Pa. Code §103.23; this regulation 

sinply does· not pennit any deviation from the January 31 deadline. However, the 

EX,2B's duly promulgated regulation has a preSl..IDlption of validity, Cornn. DER v. 

Locust Point Quarries, 486 Pa. 350, 396 A.2d 1205 (1979). Except fo~ its reliance 

on :N::>rristown, the Authority has not rebutted this presl..IDlption. We do not agree 

with the :N::>fu"istown ruling, for reasons explained earlier. We see no reason to 

l:::elieve the language of Section 105. 23 was so far outside the intent of the language 

of the Act that DER' s insistence on strict adherence to the regulation could l:::e 

said to constitute an abuse of DER's discretion under the facts of this appeal. 

The foregoing explains our ruling. It will l:::e observed that our analysis 

makes it urinecessa:ry for us to examine the facts of this appeal-in particUlar the 

causes of the application's having been mailed Februa:ry 15, 1983 rather than l:::efore 

JanuarY 31, 1983--to ascertain whether it could have l:::een within DER' s discretion 

to accept the application. 
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ORDER 

WHEREFORE, this · 25th day of April, 198.4, the Authority's MJtion for 

Sumrary Judgment is rejected, DER' s !-btion for Surrmary Judgment is granted, and 

the al::ove-captioned appeal is dismissed. 

DATED: April 25, 1984 

cc: Bureau of Litigation 
Michael E. Arch, Esquire 
J. Philip Brornl:erg, Esquire 

ENVIIDNHENTAL HEARING BOARD 

~J~ 
. ELWARD GERJUOY ./ 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:-r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17I01 

(717) 787·3483 

WILLIAM FIORE, d/l:;l/a 
. •· -

~- . 
MUNICIPAL AND INDUSTRIAL DISPOSAL CCMPANY 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 

. . 

. . 

. 
• 

•-..a.,,..' 'DEPA'RTMENT··OF ENVIRONMENTAL,RESOURCES, .. 

. OPINION AND ORDER 

Docket No. 83-160-G 

SUR MOI'IONS FOR SUMMARY JUIX:;r·1ENT 

Fiore has appealed DER's suspension, in a letter dated August 4; 1983, 

of the Phase I - Industrial. Waste Pit portion of Fiore's . Solid Waste Disposal 

Pennit No. 300679. This appeal was accompanied by a petition for supersedeas,· 

whi.ch the Eloard denied in an. Opinio'n and· Order at the aJ:?:>ve docket nurnl:::er, dated 

·. August 24, 1983. Many of the ·Facts germane to the inst.arit Opinion ·and Order, 

e.g., the language of DER' s AugUst 4, 1983 letter, al~eady have been reviewed i.p 
. . . 

our August 24, 1983 Opinion and Order. 'lb help make the instant Opinion and Order 

self-contained, however, some of the text of ~1-mt Opinion and Order is repeated 

here. 

The petition for supersedeas was denied after a hearing, held August 12 , 

1983. A major issue discussed at that hearing, and· in our August 24, 1983 opinion, 

was the legal effect of a Consent Order and Agreement (11 CO&A11
) .between DER and 

Fiore, dated January 25, 1983. On August 31 and September 1, 1983, hearings were 
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held in the Comrronweal th Court on a DER petition to enforce the CO &A. On 

Octorer 28, 1983 the Cornronwealth Court granted the petition; in particular, Fiore 

was adjudged guilty of contempt for having violated the CO&A and was ordered to 

comply with the CO&A henceforth . 
. 

Thereafter an expedited hearing on the rneri ts of the atove-captioned 

appeal was held,' starting November 15, 1983. At the opening of this expedited 

hearing, the Board--after allowing oral argument--grant~q- ip. large part a notion 

by DER. to limit the issues in the appeal; the Board agreed with DER. (who, along 

vri th '"Fiore; ,...had filed briefs con '"'the qrotion) 'that issues such as the validity and 

legal effect of the CO&A had been precluded by the Comrronwealth Court's Octorer 28, 

198 3 Opinion which granted DER' s request to enforce the CO &A (N. T. 64-67) . The 

Board also.,..ruled the Comronwealth Court.-·had· ·found, with res judicata effect for 

the instant appeal, that Fiore had violated paragraphs 4, 5, 7 and 9 of the CO&A 

(N.T. ?7). In so ruling, the Board rejected Fiore's argument that the Corrrronwealth 

-eourt's=-octorer ;18; ·-1983 Opinion could not preclude later (after Octorer 18, 1983)- -

judgments of issues in the instant appeal; according to Fiore such issue preclusion 

was improper because this appeal was filed refore DER initiated the Cornronweal th 

.. Court··action which led to the Octorer 28, 1983 Opinion. 

DER's August 4, 1983 letter justified the appealed-from suspension on the 

prirrary grounds (now_ established, see supra) that Fiore hci.d not cornplied With the 

CO &A. On the other hand, at the opening of the expedited hearing on N:Jvernber 15 

Fiore rroved for sumnary judgment, on the claim that DER' s Comronwealth Court 

petition to enforce the CO&A precluded DER from proceeding with the permit suspension. 

The Board deferred ruling on this notion. By December 5, 1983, however, after three 

days of hearings, during which time DER. had completed its case-in-chief but Fiore 
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had not yet begun his case-in-chief, it had become apparent that the Board might 
~ 

be able ·to dispose of this appeal on the basis of the evidence already heard. 

Therefore, on December 5, 1983, the Board--with the agreement of the parties--

suspended the hearings and ordered the parties to file briefs on the issues raised 

by Fiore 1 s notion for S1..ll1l1la.rY judgment. The. parties also .W9re informed the Board 

would treat DER 1 s brief as a notion for SU11l1E.:ry judgment that, as a matter of law, 

the aforesaid established violations of the CO&A, standing alone, justified DER 1 s 

suspension order. 

These briefs having been filed, we now rule, for reasons explained below: 

1. DER is not precluded from proceeding with the permit suspension, 

or from relying on violations of the CO&A to justify the sus-

pension order. 

2. The established violations of paragraphs 4, 5, 7 and 9 of the 

CO&A justified the suspension order. 

1. Preclus.ion of CO&A Violations 

·· · Fiore argues that the Doctrine of Election of Remedies, as embodied in 

DER v. Leechburg Mining Co., 9 Pa. Onwlth. 297, 305 A. 2d 764 (1973) ("Doctrine") 

precludes DER from pursuing the permit suspension before this Board, once DER had 

comnenced the Cornronweal th Court action to enforce the CO &A. DER argues to the 

contra:ry. DER further argues that the Board should not even consider Fiore's 

invocation of the I:octrine, because the applicability of the Doctrine had not been 

raised in Fiore 1 s Notice of Appeal or pre-hearing merrorandum, but only was raised 
.. 

in Fiore 1 s notion for surrm:rry judgment the day the hearings opened. 

We will deal first with this threshold possibility that Fiore had waived 

the Doctrine issue. It is true that the Board 1 s rules, 25 Pa. Code §21. 51 (e) state: 
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(e) The appeal shall set forth in separate 
numbered paragraphs the specific objections to the 
action of the Deparbnent. Such objections :rray be 
actual or legal. Any objection not raised by the 
appeal .shall be deerred waived, provided that, UfOn 
good cause shown, the Board :rray agree to hear such 
objection or objections. For the purpose of this 
subsection, good cause shall include the necessity 
for determining through discovery the basis of the 
action from which the appeal is taken. 

Nevertheless, it rerrains true that an appellant, forced to file his potice of 

appeal under the strict thirty-day time limit of 25 Pa~ Code §21. 52 (a), really 

· :rray not have had the opportunity to sort out his thoughts and detennine all his 

issues until ~11 after the thirty-day appeal period has passed. For this reason, 

inter alia, the Board recently has been very reluctant to waive issues not raised 

by the r:otice of appeal. 'Ibwnship of Indiana et al. v. DER, DJcket Nos. 82-099-G 

and 82:-100-G, 1982 EHB 469; Concerned Citizens Against Sludge v. DER, DJcket N:Js. 

82-220-G and 82-221~ (Opinion and Order, February 9, 1983). DER points to 

Pa. Ga.rre Corrmission v. DER, DJcket N:::>. 82-284-G (Opinion and Order, March 29, 1983) 

as a Board precedent for refusing to consider Fiore 1 s Leechburg DJctrine contention. 

However, . the Board 1 s refusal to allow an amendrrent to the notice of appeal in Game 

Commission was primarily based on the belief that the appellant did not have stand-

ing to raise his WDuld-be amendrrent; the fact that the arnendrrent appearP.d to be 

untimely was supportive of the Board 1 s refusal to allow the amendment rather than 

detenninative, as the Opinion and Order (which uses the language "the arnendrrent ... 

does appear to be untimely" (errphasis added) clearly indicates. Similar remarks 

pertain to Western Hickory Coal Company v. DER, DJcket N:::>. · 82-141-G (Adjudication, 

June 22, 1983), to which DER also points as precedent. 

The Board 1 s rules do not specifically prescribe the fom and contents of 

the parties 1 pre-hearing :rrerroranda. However, under the authority of Pa. Code 

§21. 82 (c), the Board customarily issues Pre-Hearing Order N:J. 1 to the parties 
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shortly after the notice of appeal is filed. Pre-Hearing Order lb. 1 warns: 

A party may be deemed to have abandoned all 
contentions of law or fact not set forth in its 
pre-hearing merrorandurn. 

But the Board also has been reluctant to enforce this warning without a showing 

that refusal to waive a contention of law or fact not set forth in a party 1 s 

pre-hearing :rrerrorandurn would be prejudicial to another party". Melvin D. Reiner v. 

DER, Ibcket No •. 81-133-0, 1982 EHB 183 ~"t:: 200. The Ibctr.iile is purel:y ·a matter 

of law, and_·its rai_sing by Fiore the _rrorning the hearings began did not :tJrejudlce 
. . . . . . . 

DER 1 s presentation of its case in any way. Since the hearing, DER has been given 

full OPJ;Ortunity to brief ·the Ibctrine issue. 

Consequently we hold that the rrerits of Fiore 1 s 1MJuld-be invocation of 

the Ibctrine are before us. · In Leechburg 1 'Ihe Corrrronweal th Court was ruling on 

a complaint in , equity charging violations of the Clean Streams Law and other 

statutes, filed by DER against a mining company. Previously, DER had issued an 

administrative order requiring the company to abate these sarre violations. This 

order had been appealed to the Environrrental Hearing Board 1 but the appeal was 

settled by a Consent ..Adjudication filed with the Board. The Cormonwealth Court · 

held that altlxmgh under the Clean Streams Law and other statutes DER is given a 

choice of remedies, including the issuance of adrninistrati ve orders and the filing 

of complaints in equity 1 nevertheless DER could not proceed with the complaint in 

equity against the violations once it had issued the administrativ~ order :to_abate 

those violations. The Court did allow DER to proceed with that :pJrtion of its 

complaint in equity which alleged violations of the Consent Adjudication. 

Under the foregoing Leechburg facts 1 the applicability of Leechburg_ t9 

the appeal at hand is irrrrediately dUbious: The appealed-from administrative order 

to Fiore suspending his permit was DER' s original action; the petition asking the 
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Cbmronwealth Court .to. enforce the CO&A carne later. Thus, even assuming arguendo 

that the' D:>ctrine is applicable to this dispute between DER and Fiore,· the Doctrine 

should have been raised during the August 31-September 1, 1983 Com.ronwealth Court 

hearings, as a reason for the Comronwealth Court to dismiss DER1 s petition. The 

record in the instant appeal does not indicate whether the Doctrine and/or its 

possible inplications ever were raised during the Cornmnweal th Cburt hearings •. 

However, there certainly is. nothing in the October 28, 1983 Comronwealth Court 

Opinion to indicate that the Court felt its Opinion v;ould preclude DER from claim-

ing violations of the m&A as a justification for suspending Fiore 1 s permit. We 

can find nothing in Leechburg to suggest· that the Cormonweal th Court 1 s October 28, 

1983 Opinion automatically "related back" to rescind DER' s August 4, 1983 suspension 

of Fiore's permit, or to preclude use of aJ&A violations as a justification for 

the suspension. 

The reasoning of the irnrrediately preceeding paragraph suffices to rebut 

Fiore~s argument that in the instant appeal DER's continued defense of Fiore's 

permit suspension has been precluded by DER's Co:rrm:mwealth Court petition, under 

the Doctrine. But even if this reasoning were to fail, the applicability of the 

Doctrine to the instant appeal is dubious. The Pennsylvania courts clearly have 

stated that even if the D:>ctrine can apply when the Legislature specifical~ has 

provided for multiple remedies [DER v. Bethlehem Steel, 469 Pa. 578, 367 A.2d 222 

(1976}}, ~.ts application must be limited to "incon~istent" remedies; there is no 

bar to multiple rerredies which are "supr::ortive" or "cumulative" rather ·chan 
• f 

"inconsistent". DER v. Cbward, 489 Pa. 377, 414 A.2d 91 (1980); DER v. Tlenn Power, 

34 Pa. Orwlth. 546, 384_A.2d 273. _(197.8)_; Nuside Metal Productsv. Eazor Express, 

189 Pa. Super. 593, 152 A.2d 275 (1959); Harper v. Quinlan, 159 Pa. Super. 367, 

48 A.2d 113 (1946). The courts' definitions of "inconsistent" remedies have not 
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been as transparent as might be hoped; however, the definition in Nuside, supra, 

does seem helpful: 

Two modes of-redress are inconsistent if 
the assertion of one involves the negation or 
repudiation of the other, as where one of them 
admits a state of facts and the other denies the 
same facts, or where one is founded upon the 
affirmance, and the other upon the disaffirmance, 
of a voidable transaction. 

Paragraphs 4, 5, 7 and 9 of the CO&A, which--the Cormonweai th Court found-

had been violated by Fiore, call for Fiore to: 

a. Rerrove all solid waste material stored on an 
area identified as the terrp::>rary storage pit. 

b. Suhni t a closure plan for the temporary 
storage pit. 

c. Refrain from expanding his hazardous waste 
facility identified as the Phase· I Industrial 
Waste Pit, and from utilizing or constructing 
any other hazardous waste facility. 

d. 'Ib pay a civil penalty of $500 per rronth 
until he receives an industrial waste discharge 
pennit. 

The pennit suspension implies that Fiore must cease accepting any waste at the 

Phase I Industrial Waste Pit, and must file a closure plan for that Pit as well as 

for the temporary storage pit. 

We see no basis for concluding that these consequences--of enforcing the 

CO&A and of the permit suspension--are inconsistent under the Nuside definition. 

Fiore contends [pp. 6-7 of his brief] that the pennit suspension is inconsistent 

with enforcing the CO &A because suspending Fiore' s penni t in effect is a repudiation 

of the CO&A. We reject this contention, whose logic we cannot follow. 

2. Justification for the Suspension Order 

The foregoing has explained our ruling 1, stated supra, that DER is not 

· ·· ·'"precluded from proceeding with-the pennit suspension or from relying on violations.· 
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of the CO&A to justify the susf€I1sion order. But having so ruled, we l:elieve 

we cannot avoid the consequent ruling 2, supra, that the aforementioned violations 

of the CO&A-namely paragraphs 4, 5, 7 and 9 thereof--suffice to justify the 

suspension order, without further supporting evidence, such as evidence of other 

violations by Fiore at his site. 

Section 503 (c) of the Solid Waste Managernen!iis.Act ("SWMA") 35 P.S. 

§6018.503(c) states: 

In carrying out the provisions of this act, 
the department may deny, SUSf€Ild, rrodify or 
r€voke any permit or license if it finds that 
the applicant, perrni ttee or licensee has failed 
or continues to fail to comply with ... any order 
of the department; or if the department finds 
that the applicant, perrni ttee or licensee has 
shown a lack of ability or intention to comply 
with any provision of this act ..• or any rule or 
regulation of the department or order of the 
department ... as indicated by past or continuing 
violations. 

Paragraph 12 of the CO&A, which was not appealed by Fiore, asserts that paragraphs 

1 through Il of the CO &A eonsti tute a DER order. Therefore Fiore Is violations of 

paragraphs 4, 5, 7 and 9 of the CO &A are violations of final DER orders; according 

to the just-quoted Section 503 (c), DER may suspend a permit on the :ba.sis of 

such violations. 

Our task ill this matter is to review DER 1 s action to determine whether 

DER comni tted an abuse of discretion or an arbitrary exercise of its duties or 

functions.
1 

Warren Sand and Gravel Company v. DER, 20 Pa. Qnwlth. 186, 341 A.2d 

(1975). 'Ibwnship of Indiana et al. v. DER, EHB Ibcket NJs. 82-099-G and 82-100-G, 

(Adjudication, January 3, 1984). In view of the facts S1.milarized in the preceding 

l. In the interests of brevity the phrase "abuse of discretion" will 1:e 
employed to denote our complete scope of review, recognizing that in the context 
of the instant appeals "an arbitrary exercise by DER of its duties or functions" 
would 1:e an abuse of discretion as well. 
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paragraph, there certainly is no apparent abuse of DER' s discretion at first 

sight; under the statute, suspension of the pennit was an act within DER's 

discretion given the fact there had ~en a failure to corrply with a DER order. 

Nevertheless, we might be willing to entertain the thesis that DER 

should have :imp:)sed ·a less stringent sanction than permit suspension, had Fiore's 

violations been purely technical or otherwise comparatively unirrportant. But 

.Fiore's failure to comply with the requirerrents listed as a - d sup:r:-a hardly - -. 
can be· tenred "purely technical or otherwise comparatively unimportant~" On 

January 25, 1983 Fiore had agreed to rerrove all solid waste material from the 

terrporary storage pit by June 15, 1983; by August 4, 1983, the date of the 

appealed-from permit suspension, Fiore had not corrplied with this requirerrent. 

Similarly, by August 4, 1983, Fiore had not suJ:mitted a closure plan for the 

temp:::>rary storage pit, as required by paragraph 5 of the m&A; had failed to 

refrain from expansic;:m of his Phase I hazardous waste facility; or had failed 

to refrain from utilizing or constructing any other unpermitted hazardous waste 

facility; and had not paid a nonthly civil penalty he had agreed to pay. These 

are serious violations, for Vlhich one would expect strong sanctions. t-breover, 

from the foregoing recitation of violations alone, DER well could have concluded 

not only that Fiore had violate~ a DER order, but also that Fiore had shown a 

lack of ability or intention to comply with orders of the departrrent. According 

__ tg 35 P.S. §6018.503(c) quoted supra, such a lack of ability is an· independent 

basis (aside from violation of a DER order) for suspension of a pennit. 

Conclusion 

The discussion we have presented demands the conclusion that--at the 

tine DER suspended the pennit--DER did not abuse its discretion. It is true that 
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our hearings are de novo, which in effect means that our task is . .i:Q decide ---
whether -DER' s action was an abuse of discretion under all the facts presented 

to the Board, not merely under those facts available to DER at the tirre of its 

complained-of action. It also is true that the hearings on the merits of this 

appeal were suspended before Fiore had the opportunity to present its case-in-

chief. However, in coming to the conclusion that DE:R·did not abuse its discretion 

when it suspended the pe:rm.it on August 4, 1983, we have relied only·on facts which 

were established as res judica~, for the inst.ant· appeal; those fact..c;,1 concerping 

violations of the co&A,, could not be challenged during Fiore's presentation of 

its case-in-chief. Thus our conclusion that DER did not abuse its discretion on 

August 4, 1983 implies that as a ma.tter of law, under the undisputed facts, our 

de novo review of DER' s permit suspension also must conclude there ~as no abuse 

of DER's discretion. Hence Sl..lit"ffiTIY judgment to this effect is warranted although 

the hearings were suspended before Fiore presented its case-in~chief. 

Finally we rerrark that we defi.riitely have not relied on DER' s atterrpts 

during the hearings to introduce evidence of other alleged violations by Fiore, 

atterrpts which Fiore objected to and would have been entitled to rebut. 'Ihus 

there is no cause for us to iule on the admissibility of th:Jse alleged facts of 

Fiore' s 11 compliance history, 11 as Fiore has asked us to· rule. 

ORDER 

WHEREFORE, this 25th day of April , 1984, it is ordered that: 

1. Fiore's Motion for Summary Judgment is rejected. 

2. Sl.JTIItE.IY !btion in favor of DER is granted. 
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·· 3. The a.lx>ve-captioned appeal is dismissed. 

DA'IED: April 25 1 19 84 

cc: Bureau, of Litigation 
Howard r, J. Y.lein 1 Esquire 
Robert P. Ging 1 Jr. , Esquire 

ENVIRONMENTAL HEARING BOARD 

Member 
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COMMONWEALTH OF PENNSYLVANIA 

. ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717} 787-3483 

NORI'H FAYEITE IDVNSHIP 

·.v. 

. . . 

. 
• 

Docket No. 83-146-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and DEEP VALLEY DISPOSAL, INC. , Penni ttee 

OPINION AND ·oRDER . 
SUR MOTION 'IO DISMISS 

The 'Ibwnship has appealed DER 1 s grant of a permit to Deep Valley 

Disr:osal ( "DVD") for operation of a derroli tion waste disposal site, under the 

Solid Waste Hanagernent Act, 35 P.S. §6018.101 et seq. ·paragraph3 of the notice 
) 

of .appeal requires the appellant to state its reasons fqr appealing. The 'Ibwn-

ship1s cOmplete statement in 'response to this requirement read as follows: 

· Technical Zoning Questions/violations 
presented sufficient to bar said granting of 
permit and/or action referred to in attachment. 
Also clear and present danger created to com
muni ties surrounding. environmental and 
derrographic effects. Also unreasonable and 
arbitrary. 

The "attaclnnent" referred to in the al:ove quotation Wa.s the appealed-from permit. 

Thereafter the 'Ibwnship filed its pre-hearing merrorandum, pursuant to 

the Eoard 1 s Pre-Hearing Order No. 1, which is sent to all appellants. According 

to Pre-Hearing Order N:J. 1, the pre-hearing merrorandum must contain the following 

(inter alia) : 
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A. Staterrent of facts the appellant 
intends to prove. 

B. Contentions of law and detailed 
citations to authorities, including specific 
sections of statutes, regulations, etc. 
relied U:EJOn ... 

D. Order of witnesses. 

E. I:ocurrents sought to be introduced 
into evidence. 

The 'lbwnship 1 s pre-hearing rrerrorandum 1 s entire response to these 

requirerrents was: 

A. Staterrent of Facts 

Deep Valley Disr:osal, Inc. was granted a 
permit for a solid waste disr:osal and/or processing 
facility within North Fayette Township, Allegheny 
County, Pennsylvania on the 'IWentieth (20th) day of 
June, 1983, by the Department of Environmental 
Resources. 

The permit is applicable to the facility named 
as Deep Valley Disposal and briefly described 
as follows: 

Construction and Derroli tion 
Waste and Disposal Site 

Class I, Class II, and Class III 
Latitude: 40° 26 1 12" 
Longitude: 80<> 10 1 48" 

As provided in the original per.mi t, said right 
granted by the Department is subject to reyocation 
(or) suspension for various reasons, one of vhlcn 
the appellant maintains is always fraud. 

The appellant alleges that the permittee acquired 
the above-referenced permit by fraudulently making 
assertions and statements and representation to the 
Department and various other officials. In addition, 
under the circl..llTIStances of this case, the granting 
of said penni t was unreasonable. (See filed appeal 
fonn) . Fraud resulting in the unjust granting of a 
pennit such as that in the instant case is within the 
purview of this department's jurisdiction. 
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B. Contentions of Law 

Fraud on the part of the penni ttee is 
sufficient grounds for revocation, or suspen
sion of the penni t in this case. 

A1 ternati vely, the commission of Fraud 
on the part of the penni ttee takes the case 
back to pre-granting of said permit. In 
essence, the permit was never legally granted. 

See Attached. 

D. Appellant reserves the right to call any 
witnesses regarding North Fayette 'Ibwnship and 
their position regarding fraud committed by the 
permittee, and rationale of 'lb-;vnship as to· why 
granting of permit was unreasonable. This list 
includes, but· is not limited to members of the 
'Ibwnship Board, the solicitor, and all related 
commissions and their members. 

E. Ibcmnents 

We will rely on the department's entire file. 

Attachrrent 

Rescission of transaction that the deception 
induced and restitution of the parties to their 
pre-contract position; authority includes, but is 
not limited to E. g., Jennings v. Lee. 105 Ariz. 167, 
461 P.2d 161 (1969); Mock v. Duke, 20 Mich.App. 453, 
174 N.W. 2d 161 (1969); Farnsworth v. Feller, 256 Or. 
56, 471 P.2d 792 (1970); Halpert v. Rosenthal, 2'07 A, 
2d 730 (R.I. 1970); Restaterrent;of Contract S 476 (1932). 
33 ALR 1081, 1109. 5 Am Jur POF2d, pp 727-781. False 
Claims Act (31 USCS S 231) pertaining to "false" or 
fictitous" claims or statements, 26 ALR Fed 307. All 
applicable Pennsylvania law will be asserted. 

After reviewing the 'Ibwnship' s pre-hearing merrorandurn, DER filed a notion 

for sanctions. This notion alleged that the 'Ibwnship' s pre-hearing merrorandurn 

failed to comply with the requirements of our Pre-Hearing Order No. 1 in the 

following particulars : 
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a. Instead of a statement of facts to l::e 
proved, the pre-hearing rnerrorandum contained 
"vague allusions and legal conclusions". 

b. The ave:r:rnents of fraud were not pleaded 
with particularity. 

c. The pre-hearing rrerrorandum made no 
reference to specific sections of statutes or 
regulations which allegedly had l::een violated 
·by DER 1 s grant of the perrni t. 

d. No witnesses were named, thereby severe
ly hampering DER1 s ability to conduct discove:ry. 

e. The documents on which the 'Ibwnship 
intended to rely had not been explicitly listed. 

DER therefore requested that the 'Ibwnship be ordered to file a more specific 

pre-hearing rnerrorandum, in full compliance with our Pre-Hearing Order No. l. 

The. 'Ibwnship 1 s response to DER 1 s notion for sanctions was confined to 

a._ request for oral argument on the notion. The Board then granted DER 1 s notion, 

after denying the request for oral ar<jurnent on the grounds that no need for oral 

argument had l::een shown. The Board agreed that DER had correctly identified 

deficiencies in the 'Ibwnship 1 s pre-hearing memorandum, and ordered the 'Ibwnship 

to file an amended pre-hearing memorandum correcting those deficiencies. No 

additional sanctions were imposed, but the warning stated in paragraph 4 of our 

Pre-Hearing Order No. 1 was repeated, namely that failure to comply fully with 

the requirements of Pre-Hearing Order No. 1 may result in the irnposi tion of 

sanctions under 25 Pa. Code §21.124, including possible dismissal of the appeal. 

The. 'Ibwnship did file an amended pre-hearing :rnerrOrandum in response to 

the Board 1 s order. The amended pre-hearing memorandum was identical to the original 

pre-hearing rnerrorandurn, except that: 

(i) Under Statement of Facts, the allegation of fraud was .supple-

rnented by the parenthetical insert: "(said representations and mis-

representations including but not limited to misrepresentations as to 
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zoning classifications)." 

(ii) Under Contentions of Law, there was added: "Also -

18 Pa .. C.S.A. 1401 et seq." 

(iii) The previous reservation of the right to call "any witnesses" 

was supplemented by the sentence: "Specifically, the list includes, 

but is not limited to James Quinn; Louis Chauvet; Floyd Lu~z; Larry P. 

Gai tens 1 Esq. " 

(iv) The section Ibctrrrents was amplified to: "We will rely on 

the department's entire file 1 (and all correspondence between :Deep Valley 

Disposal and DER) also, all inconsistent staternents made by :oeeo Valley 

DisfOsal." 

(v) . The following Appendix was added: 

:North Fayette 'Ibwnship understands that the 
above-revised memorandum adequately addresses all 
issues brought out in the rrotion for sanctions . 
..Additionally, :North Fayette 'Ibwnship again asks 
the department to grant its request for oral · 
argument under its own laws and guidelines, the 
same being· fair and reasonable. 

If any discrepancies should exist between what 
the department wants included in merrorandurn and 
rnemorandurn as it exists, the reason is that :North 
Fayette 'Ibwnship is unable to ascertain the depart
ment's position. 

J\;fter receipt of the 'Ibwnship' s amended pre-hearing merrorandum, the 

Board mernl:er to whom this appeal has been assigned on January 20 1 1984 wrote DER' s 

counsel a letter. The complete text of this letter, ·which was c6pied to the 

'Ibwnship' s counsel 1 was as follows: 

I am in receipt of :North Fayette 'Ibwnship' s 
Arrended Pre-Hearing Merrorandurn dated January 13, 
1984 , but not received by the Board until January 17, 
1984. . 

-658-



Mr. Nicholas feels that his sul::mission meets 
the objectives of your MJtion for Sanctions and my 
Order of December 21, 1983. D:> you agree? 

If you do agree, then I expect to receive your 
pre-hearing merrorandum (and also the Perrni ttee 1 s 
pre-hearing merrorandum) within 15 days of January 17, 
1984, as per paragraph 5 of the aforementioned Order. 

If you do not agree I then within the same time 
period you should refile your Motion For Sanctions, 
in whole or in part, suitably amended if need be. 
to take into account the 'Ibwnship 1 s newly filed 
Amended Pre-Hearing Merrorandum. · 

Should you renew your MJtion, in its original 
or in amended fonn, I will give Mr. Nicholas 10 days 
after that to respond once again. He still nay amend 
his pre-hearing merrorandum, but· this is the last 
chance I will give him to do so. Or he nay refuse 
to amend it, along with explanations of his reasons 
for refusal. 

In addition, if Mr. Nicholas should continue to 
insist on oral argument, I remind him of.paragraph 3 
of ley' letter of December 21, 1983, to him. I will 
not order oral argument without a better-reason than 
"the same being fair and reasonable, " this being the 
language of the 'Ibwnship 1 s Amended Pre-Hearing 
t-1errorandum. Mr. Nicholas should explain how oral 
argument will help the Board reach a decision on 
Ms. Saunders 1 MJtion. What are the legal issues the 
Board smuld hear Mr. Nicholas discuss? If Mr. Nicholas 
cannot explain how oral argument will help the Board 
reach a decision, then he must show that failure to 
grant oral argument will violate regulations, statutes 
or due process. 

I am not accompanying this letter wl. th a separate 
Order, but the above paragraphs are to be regarded as 
rrore or less explicit Orders of this Board. 

DE.R 1 s response to the above letter was a notion to dismiss the appeal, 

filed February 6, 1984. DE.R argued that the amended pre-hearing rrenorandum 

differed minirrally from the original pre-hearing merrorandum, and cited Melana v. 

DER, Docket No. 82-039-G (1982 EHB 418 and 505) as authority for the proposition 
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that failure to file an adequate pre-hearing memorandum is grounds for dismissal. 

DER also argued that the appeal rreri ted dismissal because the 'Ibwnship had not 

stated a cognizable ground for appeal; in particular, DER claimed the 'Ibwnship 

has not pointed to any specific statute or regulation which had been violated by 

issuance of the permit. 

Despite the language of the Board 1 s letter to DER 1 s counsel, quoted 

supra, and despite the fact that roth our Pre-Hearing Orders Nos. 1 and 2 set 

20 days as the time for responding to petitions or rrbtions, the 'Ibwnship has· not 

responded to DER 1 s notion to dismiss; in fact, the Board has had no comnunication 

from the 'Ibwnship since_ the 'Ibwnship filed its amended pre-hearing memorandum. 

Our Pre-Hearing Order No. 2 warns the recipients, who included the 'Ibwnship, that 

insofar as petitions or notions are concerned "THE BOARD WILL NOT NOI'IFY THE 

PARriES THAT A RESPONSE MAY BE DUE" (upper case in original). Therefore we 

proceed to rule on DER 1 s notion, without the benefit of the 'Ibwnship 1 s response. 

On the record before us, there is no reason to refrain from dismissing 

this appeal. The 'Ibwnship 1 s notice of appeal was alrrost a joke; its pre-hearing 

rnerrorandum was obviously inadequate under the requirerrents (quoted supra) of our 

Pre-Hearing Order No. 1. llire:)Ver, as DER correctly pointed out, the 'Ibwnship 1 s 

pre-hearing rnerrorandum had not stated any acceptable ground for appeal. These 

deficiencies, though carefully spelled out by DER in its notion for sanctions, 

were not corrected in the 'Ibwnship 1 s arrended pre-hearing rnerrorandum. Indeed, 

the 'Ibwnship persisted in its refusal of DER's quite reasonable request that the 

'Ibwnship specify the docl.JITents on which the 'Ibwnship intended to rely. The 

'Ibwnship did not respond to DER' s rrotion to dismiss despite the errphasized upper

case warning of our Pre-Hearing Order No. 2, and despite the explicit language of 
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the Board 1 s January 2 0, 1984 letter to DER 1 s counsel, quoted earlier. 

Thus dismissal, in effect judgment on the pleadings, is ·warranted ori 

the substantive ·basis that no ground for appeal has been stated. Dismissal is 

equally warranted on the procedural basis of continued refusal to obey the Board 1 s 

rules of practice and procedure, under the authority of 25 Pa. Code §21.124. 

Because the 'lbwnship tears the burden of proof in this appeal, under 25 Pa. Code 

§21.101 (c) (3),. dismissal of its appeal is not inconsistent with recent Board 

rulings which-when the appellant did not have the burden of proof--have refused 

to order dismissal under 25 Pa. Code §21.124. Arrrond Wazelle v. DER, fucket No. 

83-063-G (Opinion and Qrder, September 13, 1983): w. A. Cotterman v. DER, fucket 

No. 83-155-G (Opinion and Order, December 22, 1983). Furthenrore, we are not 

'dealing here with an irrpecunious pro se appellant, who cannot be expected to know 

the rules and for whom the Board customarily bends over backwards to avoid imp::>sing 

sanctions for procedural violations. Cotterman, supra. 

The only remaining question is whether we should dismiss the appeal 

without giving the 'Ib'WTlship the opp:::>rtuni ty for oral argument it has requested in 

its arrended pre-hearing rnerrorandurn. On reflection, we have decided the 'Ibwnship 

has :rrade no smwing that oral argument TM)uld be useful, and therefore are rejecting 

this request of the 'Ibwnship 1 s. Our January 20, 19 84 letter :rrade it quite plain 

that we TM)uld not grant oral argument without some such showing by the 'Ibwnship; 

the 'Ibwnship has not even attempted to :rrake such a showing. This Board customarily 

quashes appeals and grants summary judgment on the basis of pleadings and/or briefs, 

. without oral argument. Certainly our rules do not require us to grant oral argument; 

the only p:::>ssibly pertinent rule, namely 25 Pa. Code §21. 92, :rrakes the grant of 

oral argument a :rratter within our discretion, not mandatory. Rule 211 of the Pa. 
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~· .. ,' ,. 

Rules of Civil Procedure does say that "any party or his atto:mey shall have the 

right to argue any rrotion." Our rules are not the same as the Pa. Rules of Civil 

Procedure, ho-w2ver; we have no explicit rule paralleling Rule 211. Iobreover, 

Rule 211 has reen construed in City of Philadelphia v. Kenny, 28 Pa. Onwlth. 531, 

369 A.2d 1343 (1977). In Kenny the Court said: 

We are of the opinion that Rule 211 
was not intended to compel a M:>tion Judge 
to allow pointless orcil argument. 

ORDER 

WHEREFORE, this 25th day of April , 1984, the al:::ove-captioned appeal 

is dismissed. 

DATED: April 25, 1984 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
Rornel L. Nicmlas, Esquire 
Samuel S. McKenney, Esquire 

ENVIRONMENTAL HEARI:t;;K; BOARD 

~~~-
Memter 

?:-LJ.& 
IDVARD GERJUOY 
Memter 
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COJ!MONH'EALTH OF PElvNSYLVAN/A 

ENYIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717} 787-3483 

HILLCREST CONS'IRUCI'ICN, INC. 

.. . v. 

. . 

. 
• 

COMMONWEALTH ·oF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTI..JI_ON AND ORDER 

Docket No. 84-033-G 

On February 2, 1984 the Board received a eopy of the Notice of Ap~al 

in this matter, sent .by counsel for DER to whom this appeal had been assigned. 

DER · Wonned the Board that the Notice of Appeal had been mailed to DER. However, 

the appellant apparently never had mailed the Notice of Appeal directly to 

this Board. 

On February 24, 1984 DER filed a petition to quash the appeal for 

untirreliness under 25 Pa; Code §21. 52 (a) . D~R points out that the Notice of Appeal 

states the DER action appealed-from is a compliance order to the appellant received 

r:::ecember 29, 1983. ·This date is rrore than 30 days earlier than the FebrUary 2, 

1984 date when the Board received and docketed this appeal. 

The appellant· has not responded to this petition to quash, although 

during February 1984 the Board sent the appellant our Pre-Hearing Orders Nos. 1 and 

2; each of these Pre-Hearing Orders instructs the parties that petitions or :rrOtions 
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... 

must re responded to within 20 days. Indeed, the PDard never has received any 

comnunication directly from the appellant; as explained supra, our only f",nowledge 

of this appeal comes from documents furnished us by DER. 

Under the circumstances, and in view of the applicable _law, we can see 

no reason for rejecting the petition to quash. Joseph Rostosky Coal Company v. 

DER 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). 

ORDER 

WHEREFORE, this 29th day of April, 1984, the al:x::>ve-captioned appeal 

is dismissed. 

DATED: April 29, 1984 

cc: Bureau of Litigation 
Richard S. Ehrrann, Esquire 
Karl R. Dawson, Jr., Esquire 

ENVIRONMENTAL HEARING BOARD 

~'~~-
Meml:er 

Member 
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... 

.. 
ENVIRON:-.1ENTAL HEARING BOARD 

22l NORTH SECOND STREET ·. 
THIRD FlOOR 

fl~RRISBURG, PENNSYLVANIA 17101 
(717} 787-3483 

FEL'ION EN'IERPRISES I INC .. 

/. 

·~ 

. -.. _,. 

. ·.v. 

. . 

. . 
• 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

-

Docket No. 84-077-G· 

On February 23 1 1984 the Board received a letter from Felton Enterprises 

.. ~ .. 

("Felton") dated February 17 1 1984, concerning tw:J DER compliance orders previously 

served· on Felton. In pertinent part, the letter stated: . 

This letter is to serve as notice of our 
·intent to appea,l the al::ove referenced Comronweal th 
of Pennsylvania, D2partrrent of Environmental 
Resources, compliance orders. · · " 

On February 29, 1984,. the Board notified Felton that his FEiliru~ 17, 
. . 

1984 letter did not conform to the require=Inents of 25 Pa. Code §21. 51. Felton 

was given ten days to sul:rnit the following infornation: (1) specification of the 

m:mner in vmich he had been aggrieved by DER 1 s action; and (2_) assurance that 

notice of the appeal had been served as required on the Board 1 s standard N:Jtice 

of Appeal fonn, a copy of which was enclosed with the Board Is February 29, 1984 

letter. In the meantirre, the Board, pursuant to its usual custom, docketed this 

matter as a skeleton appeal. 25 Pa .. Code §21.52 (c). Felton was warned that failure 

to comply with the Board 1 s February· 29, 1984 requests could lead to dismissal of 

his appeal. 
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Receipt of the Board's February 29, 1984 letter was acknowledged by 

Mr. R. Kevin Cblerran of Felton Enterprises in a letter to the Board dated 

March 15, 1984. In this letter Mr. Goleman asked the Board for a two weeks 

extension of tine to corrply With the requirerrents of the February 29, 1984 

letter. Mr. Coleman added that an attorney, narred, would handle the IIB.tter for 

Felton Enterprises. The letter was copied to Felton 1 s president (who. had written 

the· original Februacy 17, 1984 letter quoted supra) and to the naned attorney • 
. .... 

Since March "15~ 1984 the Board has heard nothing from Felton, Mr. ·Cb1.eiiB.n 

or any attorney representing Felton. No attorney has filed an appearance in this 

IIB.tter. The Notice of Appeal form sent Felton has not l:een corrpleted and returned. 

Under the cirCLID1Stances, therefore, the Board sees no reason to refrain from 

dismissing this appeal, on the auth:Jrity of 25 Pa. Code §§2L52(c) and 21.124, for: 

(1) failure to corrport with the requirerrents of 25 Pa. Code §§21.5l(e) and (f). 

concerning Appellant 1 s objections to DER 1 s action and serving notice of the appeal; 

and (2) for failure to ol:ey the Board 1 s order to rectify previous deficiencies in 

rreeting the requirerrents of §§21. 51 (e) and (f) . 

ORDER 

1\IHEREFORE, this 15~ day of Hay, 1984 1 the above-captioned appeal 

is dismissed. 

DA'IED: May 15 I 1984 
cc: Bureau of Litigation 

lt>Jeste1.-n Bureau of Litigation 
Rotert 0. Larrpl, Esquire 
Clifford Felton 

ENVIRONMENTAL HEARING BOARD 

~ -'/ ~ 2 ~0. ~tGf: /~1:¢:?'~1'--
ANTHONY J. wfu ~ JR. 1 Iv1Efu<ber 
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·.v. 

COMMO/'.'l/EALi/1 OF Pf:.NNSYLVAiv!A 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

ll\RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. . Docket No. 84-042:-G 

. . .. :"'.~- . . .. ..,.. 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Sometime before · Januacy 12 1 1984 1 Mr. Huey corrplained to DER that 

mining and blasting activities by Benjamiil. Coal Company had degraded Huey' s 

water supply~ On Januacy 12 1 1984 1 DER wrote Huey that it had concluded 

Benjamin Coal was not resp:msible for the water degradation Huey was experiencing. 

Huey timely appealed this· January 12 1 1984 letter from DER. 25 Pa. Code §21.52 (a). 

On Ma.rch 30 I 1984 I DER filed a Petition to Quash this appeal for lack 

of jurisdiction. DER argued mat this matter is governed by George Eremic v. DER, 

249, EHB 1976. In Er.snic this Board ruled that the Board did not have jurisdiction 

over an appeal by George Emeric of a DER refusal to close a solid waste disposal 

facility adjacent to Emeric's land. The EHB affirmation on reconsideration relied 

on In Re Frawley v; r:::owning, 26 Pa. Crrwlth. 517, 364 A.2d 748 (1976), which DER 

also relies on in its Petition to Quash. 

Huey has not responded to DER' s Petition to Quash, although the Board • s 

Pre-Heari:hg Orders N::Js. 1 and 2, which were mailed to the parties on February 22~ 
. " 
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1984 and Harch 6, 1984 respectively, clearly state that: (1) any party desiring 

to resp:md to a petition or notion filed. by another party Im1St do so within 

twenty (20) days of receipt; (2) that the Board will not notify the parties a 

response ma.y be due; and ( 3) a party may be deerred to have waived the right to 

contest any rrotion or petition to which a tirrely response has not been filed. 

At first sight, it does appear that George Eremic, supra, .is squarely 

on point ~ ~egUlies di~ssal of the_ ins~t appeal. On further consideration, 
. . . 

:· .• ?. 

we believe FI:awley v. Ibwning:, supra, might have been misapplied to George Eremic, 

supra, and might not be applicable to the instant facts; correspondingly, we are 

·not wl1olly convinced that George Eremic was correctly decided. 

However, we do not feel we proper 1 y can depart from Georae F.re!!ti.c, supra, 

in an appeal that appears to be controlled thereby, 'When the Appellant has not 

even rothered to respond to a petition to quash his appeal. 

ORDER 

WHEREFORE, this 15th day of Hay , 1984, the arove-captioned appeal 

is dismissed for lack of jurisdiction, according to apparently controlling precedent. 

DATED: May 15, 1984 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
George D. Kulakowski, Esquire 
Carl A. Belin, Jr. , Esquire 

ENVIIDNHENTAL HEARING BOARD 

~/~S2, 
ANTHONY J. ~ZULLO, JR. , ~r 1 

~LJ~ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

ANCHOR HCCKING CX)RPORATION 

0 v. 

. . 

. . 

. 
• 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES. 

OPINION AND ORDER 

Docket No. 81-196-G 

On r:.ecember 17, 1981 Anchor Hocking ("Anchor") appealed a DER letter, 

dated fuvernber 17, 1981, refusing Ancmr 1 s prop::> sed corrpliance plan. On 

Decei"tber 22, 1981 the Board--pursuant to its usual custom at the time--ordered 

DER to file its pre-hearing rrenorandum in this :rre.tter on or before ·January 22, 

1982; Anchor 1 s ·brief was to be filed 15 days after receipt of DER 1 s pre-hearing 

DER did not file its pre-hearing rrenorandum. Instead DER filed a series 

of requests for extensions of tirre pending settlement negotiations; these requests 

were granted. On June 25, 1982 the Board--pursuant tp .revised and present p::>licy-

vacated its D2cember 22, 1981 Order and replaced it with a new Pre-Hearing Order 

ID. 1. The new Order gave Anchor (not DER) a deadline, namely September 16, 1982, 

for filing its pre-hearing rnerrorandum. fuw it was DER 1 s pre-hearing :rrerrorandum 

which 1:ecarre due 15 days after receipt of the opposing party 1 s pre-hearing rrenorandum. 
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Anchor has not filed its pre-hearing merrorandum. It did file its 

own series of requests for extension of its pre-hearing :rrerrorandum due date, 

pending settlerrent negotiations. The Board also granted these requests. The 

last such extension, to August 1, 1983, was granted on April 8, 1983. By 

August-29, 1983 the Board had not received Anchor's pre-hearing rrerrorandum, 

nor had Anchor filed a request for a further extension. 

On August 29., 1983, therefore, the Board on its own notion, extended 

the due date for Ancoor's pre-hearing :rrerrorarrluin to April 8, 1984. However, 

the Board's Order of August 29, 1983 stated: 

3. An extension of this April 8, 1984 
due date will be granted only for very good 
cause shown. 

4. If nothing further has been heard 
from the appellant by April 8, 1984, the appeal 
will be dismissed for failure to abide by the 
Board's orders. 25 Pa. Code §21.124. 

The August 29, 198 3 Order was accompanied by a letter to the parties from the 

Board, elarorating on the Order's paragraphs which have just been quoted. 

'As of this date, the board still has not received Anchor's pre-hearing 

merrorandurn, nor has Anchor petitioned for extension of the April 8, 1984 due date. 

In fact, Anchor has not made any corrmunication to the Board since its last request 

for extension, dated .March 28, 1983. 

· The letter Anchor has appealed reads as follows: 

On October 15, 1981, the Departrrent of 
Envirorurental Resources, Bureau of Air Quality 
Control, received from your firm a plan to corrply 
with 25 Pa. Code, Section 129.52, which covers 
the ccx:ling of miscellaneous metal parts and products 
at Plant 15, Connellsville, Pennsylvania. The 
Department cannot accept the plan requested by 
your letter. 

Pursuant to Section 4 of the Pennsylvania 
Air Pollution Control Act, the Act of January 8, 1960, 

-670-



P.L. 2119, as amended, 35 P.S. §4004, the 
Departrrent hereby orders compliance with 
dates in accordance with 25 Pa. Code, Section 
129. 66 (a) , based on the April 21, 19 81 adoption 
date of this regulation. Final compliance must 
l:e achieved by April 21, 1984. 

In our view, Anclnr' s appeal of this letter falls under the provisions of 

25 Pa. Code §21.10l(c) (2), which "WOuld assign Anchor the burden of proof. 

We conclude that under all the circumstances, and consistep.t with our 

recent practice, the sanction threatened in paragraph 4 of our August 29, 1983 

Order sh:mld l:e irrposed. Augusta A. Zito v. DER, Docket No. 83-184-M (Opinion 

and Order, April 12, 1984); W. A. Cottennan v. DER, Docket N::>. 83-155-G (Opinions 

and Orders, Decernl:er 22, 1983 and February 23, 1984); Arrrond Wazelle v. DER, 

Docket No. 83-063-G (Opinion and Order, September 13, 1983). 

ORDER 

WHEREFORE, this 1st day of June , 1984, the above-captioned appeal 

is dismissed "for failure to ol:ey the Board's orders. 25 Pa. Code §21.124. 

DATED: June 1, 1984 

cc: Bureau of Litigation 
Ward T. Kelsey, Esquire 
Louise W. Yoder, Esquire 

ENVIR)NMENI'.AL HEARING .BOARD 

.~~fo~ 
ECWARD GERJlX)Y 

)1;; 
Member 
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COMMONWEALTH OF PENNSY LV ANI A 

ENVIRON~IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
ll~RRISBURG, PENNSYLVANIA 17101 

(717} 787-3483 

(J)NEMAUGH VALLEY SQiOOL DISTRicr . . 

. v. 

. . 

. . Docket No. 84-04 7-G 

COMMONWEALTH OF :PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Some time ago, DER issued a permit to the Conemaugh Valley School 

District (District) aut:.lnrizing the constructi<;m of a sewage treatrr!ent plai<t; 

the permitted treatment facilities included the use of a comffiinutor. ~iereafter, 

the District requested permission to eliminate the comminutor. DER refused this 

reqtJ.est in a letter dated January 13, 1984. This letter, which has been 

· appealed by the District under the above caption, reads as follows (in pertinent 

part): 

Your letter profOses to eliminate the corrminutor 
at the sewage treatment plant and replace it with a 
basket with one-inch square opening_s._ 

Paw sewage is not unifonn in quality. It contains 
rags, sticks and other large particles which tend to 
clog pipes. Large sized particles are also slower to 
degrade biologically. Corrminution is therefore a 
required operation for the extend.ed aeration sewage 
treatment process. 

Your request is therefore denied. 
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After docketing the appeal, the Board sent the District our usual 

Pre-Hearing Order NJ. 1, which inter alia set a due date of Iv!ay 7, 1984 for 

filing of the District 1 s pre-hearing merrorandum. The District has timely filed 

this pre-hearing merrorandum, . wherein it argues that the basket will adequately 

replace the corrminutor, that the corrminutor is a >~ntenance problem and safety 

hazard, etc. In the rneant.irre, however, DER-en March 15, 1984-filed a fution 

to Quash the appeal. DER argues--appealing to Armville 'Ibwnship Sewer Authority 

·v. ·DER, 1980 EHB 425-that the al:ove letter is not an appealable action of DER 1 s 

as defined in Section 101 of the Administrative Agency I.a.w, 2 Pa. c.s. §101 et seq. 

Paragraph 6 of our Pre-Hearing Order NJ.. 1 states: 

6. Parties shall file answers to notions 
or petitions within twenty (20) days after receipt 
thereof: A party shall be deerred to have waived 
the right to contest any notion or petition to 
which an answer has not been t.irrely filed as 
required here.iil. 

The Board also has sent the District our Pre-Hearing Order No. 2, whose third 

:paragraph reads: 
\,''.~' 

3. Any party desiring to respond to a petition 
or notion filed by another party must do so within 
20 days of receipt of the petition or notion being 
responded to. 1 Pa. Code §35.179. 'IHE BOARD WILL 
NOT NJTIFY 'lHE PARI'IFS '!HAT A RESPONSE ~1AY BE DUE. 

Nevertheless, the District has not responded to DER 1 s !vbtion to Quash, nor does 

the District 1 s pre-hearing merrorandum address· DER' s argurrent that its January 13, 

1984 letter was not appealable. 

DER correctly states that Annville, supra, wherein the Board held that 

DER 1 s letter (refusing to change waste water ·treatnent ·requirerrents) was not an 

appealable action, is squarely on point with the instant appeal. V'1e are not 

entirely certain that Annville, which relied on holdings such as DER v. New Enter-

prise Stone and Line, 359 A.2d 845 (Pa. Onwlth. 1946) and Erernic v. DER, 1976 EHB 

249, was correctly decided; these earlier rulings IIE.Y have been distinguishable 
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from Annville (and the instant apr;eal). For instance, DER presently argues that 

the above-quoted letter was not appealable because it did not alter the District 1 s 

obligations and duties in any way. However, the sarre argurrent would i.rrply that 

a permit denial to a v.Duld-be r;errni ttee is not appealable, since the permit 

refusal does not alter the status quo. Yet this Eoard routinely hears appeals from 

DER ref~als to grant :permits, under the presurred authority of 25 Pa. Code 

§21.2(a) and 25 Pa. Code §21.10l(c) (1). 

On the other hand, the Board can see gcod I;Olicy reasons for following 

its Annville rule. If we are to overturn Annville, ~ should not do so without 

convincing argurrents for so doing. It was up to the District to furnish such 

arguments. The District has not done so; rather, the District has given us no 

reasons not to accept DER 1 S urgings that we follow our previous Annville holding. 

'Iherefore, DER 1 s is the course we shall take. 

ORDER 

WHEREFORE, this 1st day of June , 1984 , DER 1 s M:Jtion to Quash is 

granted, and the above-captioned appeal is dismissed for lack of jurisdiction. 

DATED: June 1, 1984 

cc: Bureau of Litigation 
Zelda Curtiss, Esquire 

ENVIIDNMENI'AL HEARING BOARD 

Member · 

Michael Katawczik, Business Manager 
Conemaugh Valley School District 

-674-



COMldONWEALTH OF PENNSYLVANIA 

ENVIRON:-r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
R-\RRISBURG,PENNSYLVANIA 17101 

(717) 787-3483 

FERRI CONTRA.criNG ca-1PANY, INC. •· . 

. v. . 
• 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Docket No. 84-134-G 

SUR IvmiON 'IO QUASH APPEAL 

By a letter dated H.:trch 15, 1984 the Department of Environrrental · 

Resources, Bureau of Water Quality Management notified the Deer Creek Dramage 

Basin A.utlurity ("Authority") of eligibility detenninations made by the Department 

with regard to Grants Project No. C-421012-01. A copy of this letter was sent 
J 

by the Department to Ferri Contracting corrpany ("Ferri") . and was received by 

it ~ch 19, 1"984. Thereafter Ferri filed a notice of appeal with this Board 

which was received April 16, 1984. 'Ihis filing was within the thirty-day ,Period 

prescril::ed by 25 Pa. Code §21.52 (a) for the taking of an appeal to the Board. 

· On or a.tout June 5, 1984, the Department noved to quash the appeal on 

the ground that Ferri had failed to corrply with the rules regarding service. of 

notice of the appeal in that neither the Department' s Bureau of Litigation nor 

the office of the Department issuing the notice of departmental action, the 

Bureau of Water Quality Management, had received a notice of the appeal as required 

by 25 Pa. Code §21. 51 (f) . The Department contends that this failure justifies a 
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dismissal of the appeal. For reasons set forth below, this contention is 

rejected. 

Rule 21.52 (a) provides: 

(a) Except as specifically provided in §21.53 
of this title (relating to appeal nunc pro tunc), 
jurisdiction of . the Board shall not attach to an appeal 
from an action of the Cepartment unless the appeal is 
in writing and is filed with the Board within 30 days 
after· the party appellant has received written notice 
of such action or within 30 days after notice of such 
action has been published in the Pennsylvania Bulletin 
unless a different time is provided by statute, and is 
perfected in accordance with subsection (b) of this 
section. 

'Ihis rule has been held to state jurisdictional requirerrents. Czambel v. 

Comronwealth DER, 80-152-B (Opinion and Order, 1980 EHB 508); Lebanon County 

Sewage Council v. DER, 34 Pa. Comn. 244; 382 A. 2d 1310 (1978); !bstosky v. DER, 

26 Pa. Comn. 478, 364 A.2d 761 (1976). As stated al::ove, the requirerrents of 

this section were net in the instant case. 

For jurisdiction to attach, the sole additional prerequisite beyond 

timely filing of the appeal is perfection in accordance with Rule 21.52 (b) . Under 

the instant circumstances, Rule 21.52 (b) merely requires that the Authority, the 

original addressee on the Cepartrrent' s appealed-from &rch 15, 1984 letter 1 l:e 

served with a notice of appeal. As there is no indication in the record before 

the Board that the Authority failed to receive notice of the appeal, §21.52(b} is 

inapplicable here. In other words 1 we have no basis for dismissing the appeal on 

jurisdictional grounds. 

'!he notice requirement contained in Rule 21.52(b) apparently is designed 

to prevent the prejudice to the direct recipient of a DER action which might result 

fr?m prosecution of a third-party appeal without notice to that direct recipient. 

Czarnbel v. Cormonwealth, supra. It is significant that there is no corresponding 
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section [to Rule 21.52 (b)] preventing perfection of an appeal for failure to 

provide the Depart:rrent with, notice of the appeal. Presmably this is reflective 

of the fact that, while lack of notice has the potential for causing prejudice 

to the Department's case, the prejudice is of a different nature than that which 

nay result from a mistaken belief on the part of the party benefitting from the 

Department's action that the period for appeal had passed without a challenge 

being raised. In the latter case detrimental reliance U};X)n such a belief could 

result in serious economic loss. 

Because there has been no showing of serious prejudice to DER, arid 

because appellant's disobedience of our rules cannot be characterized as egregious 

. or flagrant, we also reject DER' s request that the appeal be dismissed--,.under 25 Pa. 

Code §21.124--for failure to comply with 25 Pa. Code §21. 51 (f) . Hmvever, because 

the Departrrent's preparation of its case nay have been delayed by its failure to 

promptly becane aware that the instant appeal had been filed, an extension of tirre 

for DER' s initiation of discovery and filing of its pre-hearing merrorandum nay be 

appropriate.,., DER is invited to so request. 

The rulings in the i:mrrediately preceding paragraph carry no irrplications 

about the correctness of DER's allegation,· denied by Ferri, that Ferri has not 

compli~ with 25 Pa. Code §2l.Sl(f); we have heard no evidence on this sco:):"e. 

Whether or not Ferri previously nailed copies of its notice of appeal to the other 

parties in this natter, including the Authority, it is ordered to make sure that 

all the parties now have such copies. 

ORDER 

AND Na~, this 18th day of June, 1984, it is hereby ordered that: 

1. DER' s rrotion to quash the appeal of Ferri Contracting Company, Inc. 

is hereby deniea. 
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2. Ferri shall nake sure that all :persons listed in 25 Pa. Code 

§21. 51 (f) have received copies of the notice of ap:peal. 

~TED: June 18, 1984 

cc: Bureau of Litigation 
Zelda Orrtiss 1 Esquire 
Tirrothy P. 0' Reilly, Esquire 
Joseph Bigler 1 Authority 

ENVIRONMENTAL HEARING BOARD 

M:ml::;er 
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FRED ERICKSON 

..• 

0 v. 

COMMO/\'WEALTH OF PENNSYLVANIA 

ENYIRON:\IENTAL HEARING llOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG,PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 84-079-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND OPDER 
SUR DER' S MJTION 'IO DISMISS 

The Cornronweal th of Pennsy 1 vania, I:epartrnent of Environmental Resources, 

appellee in the al:ove-captioned rna.tter, by its. attorney, has noved this bOard 

to dismiss the al:ove-captioned appeal for the reason t:hat the bOard lacks juris-

diction over the appeal. In ·support of this notion, the I:eparbrent averrec'l. and 

this bOard finds as follows: 

1. On or abOut Januaxy 30, 1984 the department sent a letter constituting 

a violation notice to Erickson of Jolmstown I Inc. ' from which Erickson took the 

instant appeal. 

2. The letter i;,trich is the subject of this appeal inforrred Erickson 

that fill which had been placed along the left barLI( of Sams Rtm, on property 

belonging to Erickson of Johnstown, Inc. , constituted a violation of the Dam Safety 

and Encroachrrents Act, 32 P.S. §693.1 et seq., and of regulations adopted thereunder. 

The letter inforrrEd Erickson that it was required to rerredy the violations and 

specified actions to be taken in order to do s~. 
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3. The letter of the Department provided that failure to corrply with 

the directives set forth within it might result in the initiation of legal action 

against Erickson. This staterrent was apparently intended to mtify Erickson 

that failure to comply could lead to sanctions. It did not, however, constitute 
j' 

the i.rrq;osition of such a sanction. In addition, the letter stated that it was 

not to be construed as a final action of the Depa.rtrrent. 

4. On the basis of the aforesaid facts and the applicable law, we find 

that the roard lacks jurisdiction to hear this appeal. The letter of January 30, 

1984 does not constitute an appealable action of the Deparbnent. The letter is 

not an "order, decree, decision, determination or ruling by the Department 

affecting :personal or p:ro:perty rights, privileges, irrrrnunities, duties, liabilities 

or obligations of [Erickson]." 25 Pa. Code §21.2 (a) (l). See: Perry Brothers 

Coal Corrpany v. Comrronwealth, DER, EHB I:bcket N:J. 82-122-H (Opinion and Order 

issued October 13, 1982); Sunbeam Coal Corp:?ration v. Cormonwealth, DR:R., 304 A.2d 

169 (Pa. Orwlt.h. 1973); Standard Lime and Refractories Company v. Comrronwealth, DER, 

279 A.2d 383 (Pa. OG·llth. 1971). No sanctions have l::een irrposed and therefore no 

rights have.been affected as of the present time. 

ORDER 

AND Ko:·;, this 20th day of June, 1984, upon consideration of DER 1 s notion 

to dismiss and Ap;:ellant' s ansv1er thereto and for the reasons set forth aJ::ove, 

DER 1 s notion to dismiss is granted and Appellant's appeal is dismissed. 

DATED: June 20, 1984 

cc: Bureau of Litigation 
Patti J. Saunders, Esq. 
Gary L. Costlow, Esq. 

ENVIFDNMENI'AL HEARING BOARD 

EIJdARD GERJUOY, ~r 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

DAVID P. AND NANCY L. SWANSON 

·.v. 

. . 

. 
~ 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PENNSYLVANIA DEPARIMENT OF TRANSPORI'ATION,. 
Pennittee 

OPINION AND ORDER 
SUR MOTION 'IO DISMISS 

Docket No. 84-037-G 

The Swansons have tirrely appealed DER' s grant of Encroachment Pennit 

N:>. ·25-170 to PennDOT. This Pennit allowS PennDOT to construct and maintain 

stream enclosures in Eightrnile.Creek, Greenfield 'Ibwnship, Erie Connty. PennDOT 

agrees, as the Swansons allege, that the proposed encroachments are located on 

lands owned by the Swansons. 

The Swansons have appealed on the ground that granting PennWI' the 

penni t, although the Swansons are the owners and have not gr~ted any release 

to PennDOT, violates various provisions of the Dam Safety and Encroac~nts Act, 

32 P.S. §691.1 et seq. (the "Act"), the governing statute. PennDOT counters 

that--on .March 27, 1984, in the Court of Cormon Pleas, Erie County--PennDOT 

filed a Declaration of Taking for the Swanson property which (according to 

PennDOT) the proposed encroachments involve. Therefore, PennCOT argues, the 

Swansons have no standing to appeal and the appeal has l::ecome rroot. DER has 
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taken n~ position on this pro:p=rty issue, nor has it filed any documents in 

support of its decision to grant the pennit. The Swansons do not allege that 

Penn[X)T has condemned less land than PennOOT will affect, but they do allege 

that the taking is illegal, and therefore that the Swansons retain legal title 

to the disputed land. 

In our view, neither the Swansons nor Penn[X)T have conclusively 

established their case. Under 26 P.S. §l-402 of the Eminent [);)n1ain Code, on 

'Which PennOOT relies, title in the disputed land passed from the Swansons to 

Penn[X)T when PennOOT tiled its J:Bclaration of Taking. MJreover, this Board 

does not have the jurisdiction to decide tltle disputes. Ibnald T. Cooper and 

Kathleen Cooper, Ibcket No. 81-032-G, 1982 EHB 250 at 278. That jurisdiction, 

in the instant dispute, lies with the Erie County Court of Comron Pleas. Under 

the· circumstances, we nrust accept PennOOT' s assertion that it now has title to 

the (formerly Swanson) land identified in the aforesaid IBclaration of Taking. 

This ruling does not close this appeal, however. Under the definition 

of ''Person" in 32 P. S. §69 3. 3, the Act applies to Comronweal th departments such 

as Penn[X)T. The regulations for stream enclosures promulgated under the Act, 

notably 25 Pa. Code §105 .. 191, state: 

[A]ll applications for permits pursuant to 
this subchapter for the construction and rrodification 
of stream enclosures shall contain the following 
inforrration: ~ 
• . • (7) Proof of title or adequate flowa.ge and other 
easements for all lands included in the site of the 
proposed structure, including all lands which may be 
subject to flooding by backwater from such structure 
during a 100-year flood. 

The inforrration required by 25 Pa. Code §105.191 (7) had not been fur-

nished to DERby PennOOT when DER granted the :p=nnit. There is nothing in the 

record to indicate that DER ever has received PennDJT • s "proof of title ... for 
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... all lands which may be subject to flooding by backwater ... during a 100-year 

flood. " There is nothing iri the record to show that the land condemned by PennDJT 

is sufficiently extensive to satisfy §105.191(7). Without such a showing, we 

cannot_ grant PennOOI' 1 s fution; the fution to Dismiss, at this stage of these 

proceedings, is akin to a r~tion for Judgment on the Pleadings, requiring us to 

give the Swansons the benefit of every doubtful fact. According to the Act, 

32 P.S. §693.12(a): 

The departrrent shall have the power to 
grant a perrni t if it determines that the 
proposed project complies with the_ provisions 
of this act and the regulations adopted hereunder ... 

Under the facts which have been described, DER could not have ma.de such a deterrnin-

ation legitimately. Similarly this Board, here making a de novo review of DER 1 s 

action in the light of all facts [Warren Sand and Gravel Corrpany, Ihc. v. DER, 

20 Pa. Onwlth. 186, 341 A.2d (1975)], including PenniXYI' 1 S D::!claration of Taking, 

nay not now detennine that the provisions of §105.191 (7) have been complied with. 

Iri brief, the situation is as follows. If the land PennDJT has condemned 

will guarantee satisfaction of 25 Pa. Code §105.19.1, then the Swansons no longer 

have standing and the appeal should l::e dismissed as PennDJT alleges. On the other 

hand, if the land PennDOT has condemned does not guarantee satisfaction of Pa. 

Code §105.191, the Swansons retain standing under the standard of William Penn 

Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A. 2d 269 (1975); furthermore, 

in this event the appeal is not rroot l::ecause the Board can grant the Swansons their 

desired relief of ruling the pennit unlawful. Although we are not granting 

PennOOT 1 s .r-btion to Dismiss, the Swansons retain the burden of proof in this 

appeal. 25 Pa. Code §21.10l(c) (3). 

The Order which follows is consistent with the foregoing considerations. 

-683-



• 

ORDER 

AND mw,_ this 20th day of June, 1984, it is ordered that: 

1. PenniXYr 1 s fution to Dismiss this appeal is rejected. 

2. Within thirty (30) days of the date of this Order, the Swansons 

shall amend their pre-hearing merrorandum with factual and legal allegations 

pertinent to any claims that PennOOT, even with title to the land identified 

in its March 27, 1984 D=claration of Taking, has not satisfied the requirerrEnts 

of 25 Pa. Code §105.191 or other applicable statutes and regulations. 

3. DER 1 s and PennOOT 1 s pre-hearing merroranda will be due fifteen ( 15) 

days after receipt of the Swansons 1 amended pre-hearing merrorandum called for 

in paragraph 2, unless PenniXYr legitimately can renew its fution to Dismiss in 

the light of the Swansons 1 amended pre-hearing merrorandum. 

4. The Board will issue further orders, as appropriate, after receipt 

of the filings called for in paragraphs 2 and 3. 

DA'IED: June 20 1 1984 

cc: Bureau of Litigation 
Paul F. Burroughs 1 Esquire 
David P. and Nancy L. Swanson 
John M. Hrul:::ovcak 1 Esquire 

ENVIID:NMENTAL .HEARING BOARD 

EI:WARD GERTIJOY 
Member 
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RALPH BI..OOH, JR. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

tl~RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

•· . 
. . 
. . 

. 
• 

Docket No. 84-145-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR PETITION FOR SUPERSEDEAS 

SYNOPSIS.· 

Section 315(£) of the Clean Streams Law, 35 P.S. §691.315(£), does 

not ·operate to grant an eXemption from the general pennit requirerr.ents of that 

Act and is limited in application to the topic of lands designated .as .unsuitable 

fo~ mining, despite_the absence of specific reference i~ §315(2) tO that topic. 

It is apparent that the provisions of the Clean Streams Law dealing with the 

designation of unsuitable lands'were taken verbatim from the federal Surfa~e 

Mining Control and Reclamation Act, 30 u~s·.c. §1201 et seq. A similar verbatim 

incorporation of. the federal provisions into the Pennsylvania Surface Mining 

Conservation and Reclcimation Act, 52 P.S .. §1396.4 (a), is unambiguously limi:ted 

to the subject of unsuitable areas. The Clean Streams Law and the Surface Mining 

Conservation and Reclamation Act, being statutes in pari materia, must be construed 

together in a manner consistent with one another pursuant to the Statutory Con-

struction Act, l Pa. C.S.A. §1932. Consequently, the Cepartment was justified in 
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issuing the cease order which forms the basis of this petition l::ecause Bloom 

was operating a mine without a permit as required by the Clean Streams Law, 

32 P.S. §691.315(a), and the Surface Mining Conservation and F.ecla.rration Act, 

52 P.S. §1396.4(a). Therefore, l::ecause. there appears to be no likelihood the 

petitioner can succeed on the merits, the requested grant of a supersedeas 

is dehied. 25 Pa. Code §21.78(a). 

·OPlliiON 

By order dated April 5, 1984 the L'epartrrent of Environmental Resources 

("Departrrent") directed Ralph Bloom, Jr. to cease operation of his underground 

coal mine because it was no longer covered by a ·valid penni t as required by 

the Clean Streams Law ("CSL") , 35 P.S. §691.1 et seq., and the applicable rules 

and regulations of the Environmental Quality Board, 25 Pa. Code §§86.11, 86.12 and 
f 

86.13. Bloom had conducted this mining operation since 1966 under the authority 

of Mine Drainage Permit 467M034. In accordance with the provisions of 25 Pa. Code 

§86.ll(c), this permit lapsed by operation of law on March 31, 1983, eight nonths 

following the date upon which Pennsylvania was granted primary jurisdiction for 

the regulation of mining activities in the Comronwealth. Although Bloom had not 

applied for a new permit, the Department extended Bloom's authorization to mine 

until March 2, 1984, to enable Bloom to apply for a new permit. However, Bloom 

failed to do so prior to the expiration of this deadline. Consequently, the 

Departrrent issued the cease order. An appeal of this order was taken on May 4, 

1984. A petition for supersedeas was filed simultaneously. The supersedeas 
-1--

hearing was held May 21, 1984. 

1. Although DER' s Merrorandum of Law opposing the supersedeas indicates that 
-Bloom has failed to apply for permits under other statutes which (according to DER) 
require perrrits before Bloom lawfully could operate his underground mine, the cease 
order only cited Bloom's violation of the- CSL. Accordingly, the parties confined 
their presentation at the supersedeas hearing to the applicability of the permit 
requirerrent in the CSL; this Opinion is correspondingly circumscribed. 
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At the close of the hearing the Board denied the petition for a 

supersedeas. This Opinion sets forth the reasons for that decision. 

2.5 Pa. Code §21. 78 reads in pertinent part as follows: 

(a) The circumstances under which a supersedeas 
shall be granted, as well as the criteria for the 
grant or denial of a supersedeas, are matters of 
substantive comron law. As a general matter, the 
Board will interpret said substantive comron law 
as requiring consideration of the following factors: 

( 1) irreparable harm to the petitioner; 
(2) the likelihood of the petitioner's 

preVailing on the rreri ts; and 
(3) the likelihood of injury to the public. 

At the hearing the parties' argurrents were directed alrrost exclusively 

toward the 9econd of the three listed factors--the likelihood of petitioner's 

success on the rrerits. It is obvious that the petitioner will be harmed by 

having to cease operations. The Departrrent has not challenged petitioner's 

assertion (petitioner's brief, p. 1) that Bloom never has been found to be in 

violation of, his permit conditions, from which the Board infers that the Depart-

rnent does not challenge Bloom's implicit claim that continued operation of his 

mine will not cause injury to the public. 'Iherefore, in accord with the thrust 

of the oral argument, the decision reached herein is based entirely upon an 

assessment of the likelihood of petitioner's prevailing on the merits. For 

reasons detailed below, we feel this likelihood is negligible. 

The issue presented for resolution in this petition is the proper 

construction to be given to the following portion of the CSL: 

The requirements of this section shall not apply to 
lands on which mining operations are being conducted 
on August 3, 1977, or under a permit issued pursuant 
to this act, or where substantial legal and financial 
commitments as they are defined under section 522 of 
the Surface ~tining Control and ReclaiPation Act of 1977 
(30 U.S.C. §1201 et seq.), in such operation were in 
existence prior to January 4, 1977. 35 P.S. §691.315(£). 
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In the first place, Bloom's argument rests on the premise that the 

Legislature always uses the 'VIK>rd "section" to mean the entire section of an Act, 

and not a subsection. Had the Legislature used the word "subsection" instead of 

"section" , Bloom \.\Ould have no ground whatsoever for his argument. However, it 

is easy enough to derronstrate that the legislature often does write "section" 

when it means "subsection" .. For exanple, subsection (b) of this very same section 

315 of the CSL, 35 P.S. §691.315(b), reads: 

(b) The department may require an applicant for a 
pennit to operate a mine, or a pennittee holding a permit 
to operate a mine under the provisions of this section, 
to post a bond or bonds on forms prescribed and furnished 
by the department in favor of the Corrrronweal th of Pennsyl
vania and with good and sufficient collateral, irrevocable 
bank letters of credit or corporate surety guarantees accept
able to the department to insure that there will be corrpliance 
with the law, the rules and regulations of the departrrent, 
and the provisions and conditions of such permit including 
but not lirni ted to conditions pertaining to restoration 
measures or other provisions insuring that there will be 
no polluting discharge after mining operations have ceased. 
The departrrent shall establish the arrount of the bond required 
for each operation based on the cost to the Corrrronwealth of 
taking corrective measures in cases of the operator's failure 
to comply, or in such other arrount and form as may be estab
lished by the deparbnent pursuant to regulations for an 
alternate coal bonding program which shall achieve the 
objectives and purposes of the bonding program. The depart
ment may, from time to time, increase or decrease such arrount: 
Provided, h:Jwever,· That no bond shall be filed for less than 
ten thousand dollars ($10,000) for the entire permit area. 
The department shall also establish the duration of the bond 
required for each operation and at the minimum liability under 
each bond shall continue until such time as the department 
determines that there is no further significant risk of a 
pollutional discharge. The bond shall be conditioned upon 
the operator's faithful performance of the requirements of 
this act, ... 
Provided, however, That an operator posting a bond sufficient 
to comply with this section of the act shall not be required 
to post a separate bond for the permitted area under each of 
the acts hereinabove enumerated. (Emphasis added) 

It is quite clear from the just-quoted text of subsection (b), and is readily 

confirrred from perusal of the entire text of CSL section 315, that the v.urd 
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"section" errphasized in the al:::ove quotation must mean "subsection" ; no subsection 

of section 315, other than this very subsection (b) , requires the r:osting of 

a :bond. 

For this reason we conclude that the word "section" in 35 P. s. §6 91. 315 (.Q) 

is not free from ambiguity, and therewith infer that an attempt to ascertain the 

Legislature's intent when it used "section" in subsection (.e) of section 315 is 

consistent with the precepts of the Statutory Construction Act, notably 1 Pa. C.S.A. 

§1921 (b) . So proceeding, we are led inexorably to the conclusion that the Legis-

lature intended "section" to rrean "subsection" when it enacted the language of 

35 P.S. §691. 315 (i). Indeed, two quite independent lines of argument lead to this 

same conclusion: 

· ·1. · T.egislati ve History 

Section 315 of the CSL, which is headed "Operation of mines", was enacted 

into law on October 10, 1980, the sarre day that the Legislature enacted section 

4. 5 of the Surface Mining Conservation and Reclamation Act ( "SMCRA") , 52 P .s. 

§1396.4e. s·ection 1396.4e is headed, "Designating areas unsuitable for surface 

mining." Examination of section 1396. 4e of the SMCRA shows that its subsections 

(a)- (h) are essentially V-Drd-for-v.ord identical with subsections (h)- (o) of 

Section 315 of the CSL. In particular, 52 P.S. §1396.4e(e), the fifth subsection 

of the aforerrentioned sequence of SMCRA §l396.4e subsections, reads: 

_ (e) . The requirerrents of this section shall not apply 
to lands on which surface mining operations were being con
ducted on August 3, 1977 or are being conducted under a 
penni t issued pursuant to this act, or where substantial 
legal and ·financial cxmmi trrents as they are defined under 
§522 of the Surface Mining Control and Reclamation Act of 
1977, 30 u.s.c. §1201 et seq. if such operations were in 
existence prior to January 4, 1977. 

Evidently 52 P.S. §1396.4e(e) is essentially identical to 35 P.S. §691.315(Q) 

quoted earlier, the fifth subsection in the aforerrentioned sequence of CSL §691.315 

subsections. 
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On the above facts, it seems indubitable that the Legislature intended 

corres!;X)nding subsections of the sequences 52 P.S. §§1396.4e(a)-(h) and 35 P.S. 

§§691.315{h)-(o)--in particular the corresponding subsections 52 P.S. §l396.4e(e) 

and 35 P.S. §691.315(Q)--to be construed essentially identically. But, as the. 

heading to section 1396.4e clearly states, the (a}-(h) sequence of SMCRA §1396.4e 

subsections is concerned with the subject of "areas unsuitable for 'surface mining"; 

in fact, this sequence plainly is concerned with no other subject. Corres!;X)ndingly, 

the Legislature must have intended that the sequence (h)-(o) of CSL §691.315 sub-

sections--and in particular subsection 691. 315 (.2) -- be concerned with the subject 

. of "areas unsuitable for mining," and only with "areas unsuitable ·for mining." 2 

In fact, except for subsection (2), every subsection in the sequence {h)- (o) of 

CSL §691.315 is explicitly concerned with the subject of areas unsuitable for 

mining. 'Ib argue, as Bloom does, that the absence of explicit reference to "areas 

unsuitable for milling" in the lone subsection {.Q) of the CSL §691. 315 sequence 

:rreans the Legislature intended the scope of subsection 691.315 (£) to l::e beyond 

"areas unsuitable for mining," in fact so far beyond that scope as to severely limit 

the general pennitting require:rrents specified in subsection 691.315 (a), flies. in 

the face of reason. 

The foregoing analysis is strengthened (if strengthening is needed) by 

comparisons of the two sequences--(h)-(o) of CSL §1691.315 and (a)-(h) of SMCRA 

§1396.4e--with section 522 of the federal Surface Mining Control and Reclamation 

Act, 30 U.S.C. §1272, passed August 3, 1977. It is evident that the afore:rrentioned 

sequences closely track the langUage of 30 U.S.C. §1272, whose heading is "Designa

ting areas unsuitable for surface coal mining." In particular, CSL §691. 315 (1) , and 

2. One of the minor differences between the CSL §691. 315 and the SHCRA 
§1396. 4e sequences is that the CSL sequence always refers to "mining" whereas the 
SMCRA ·sequence is restricted to "surface mining, " consistent with the overall 
pur!;X)se of the SMCRA. 
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its corresp:mding subsection (e) of the SMCRA § 1396. 4e, are taken alrrost verbatim 

from subsection (a) (6) of 30 u.s.c. §1272, which reads: 

(6) The requirerrents of this section shall not apply 
to lands on which surface coal mining operations are 
being conducted on the date of enactment of this Act 
or under a pe:rmit issued pursuant to this Act, or 
where substantial legal and financial comni tments in 
such operation were in existence prior to January 4, 
1977. 

The "WOrd "section" is quite appropriate in this quoted language from subsection 

(a) (6), which is embedded in section 1272 dealing soleiy with "designating areas 

unsuitable for surface coal mining. " The "WOrd "section" remained appropriate 

when th~ legislature a.l.mJst verbatim copied 30 U.S.C. §1272 (a) (6) in its enact-
·-· 

rnent of SMCRA § 1396.4e(e), which remains embedded in a section, namely §1396.4e, 

having the explicit heading "Designating areas unsuitable for surface mining" 

(also taken alm:Jst verbatim from the heading of ~0 U.S.C. §1272). But the "WOrd 

"section" was not appropriate, and the Legislature could not have intended that 

"section" refer to the entire contents of CSL §691. 315, when the legislature 

included CSL §691.315 subsection (R)--once again an almost verbatim copy of 

30 u.s. c. §1272 (a) (6) --in CSL §691. 315, whose heading is "Operation of mines" and 

which obviously is concerned with many subjects beyond "areas unsuitable for 

mining." 

2. Statutory Construction 

The conclusion we have reached abrut the meaning of "section" in 

35 P.S. §691. 315 CO, pased on the legislative history of that subsection, is 

· confi.rmed by application of the rules of statutory construction eml::odied in the 

Statutory Construction Act. This result is not surprising. The Statutory 

Construction Act merely codifies "cornron sense" principles for resolving ambiguity; 

. the foregoing discussion has relied on the "comron sense" implications of the 

comparisons of CSL §315, SMCRA §13~6.4e and 30 U.S.C. §1272. 
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We begin our application of the Statutory Construction Act tvith 

1 Pa. C.S.A. §1932, which provides: 

Statutes in Pari Materia 

(a) Statutes or parts of statutes are in pari 
materia when they relate to the same persons 
or things or to the SQme classes of persons 
or things. 

(b) Statutes in pari materia shall be construed 
together, if possible, as one statute. 

The CSL and the SMCRA are statutes in pari rnateria within the meaning 

given that tenn in subsection (a) quoted above. Both Acts regulate the operation 

of mines. Both require the issuance of a permit prior to comnencing the operation 

of a mine. 35 P.S. §691.315(a); 52 P.S. §1396.4(a). The provisions of both Acts 

which govern the designation of areas unsuitable for mining--namely_ the s9:1:uence 

(h)-(o) of the CSL §691.315 and the sequence (a)-(h) of the SMCRA §1396.4e--are 

alrrost w:>rd for v.u:t:d identical, as we already have explained. Subsection (e) of 

SMCRA §1396.4e errploys the v.urd "section" unambiguously to refer only to §l396.4e, 

which is concerned only with areas diLsignated as unsuitable for mining. 'Iherefore, 

following the legislative mandate that statutes in pari rnateria re construed in a 

rranner consistent with one another, the Board must similarly construe the v.urd 

"section" in CSL §691.315(Q), whose language is almost v.urd for w:>rd the same as 

the language of SMCRA §l396.4e(e). 

Another provision of the Statutory Construction Act adds further support 

to our conclusion tha,t the Legislature, in errploying the tem "section" in 35 P.S. 

§691.315(2) did not mean to create an exception to anything other than the pro-

visions regarding the designation of lands as unsuitable for mining. 1 Pa. C.S.A. 

§1922 provides in part: 
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In ascertaining the intention of the General 
ASsembly in the enactment of a statute (it is 
to be presumed): 

1) that the General Assembly does not intend 
a result that is absurd, impossible of execution, 
or unreasonable. 

The incorporation of the tenns of the federal Act into the CSL nearly 'M:)rd for 

"WOrd produced a similarly confusing reference to a portion of that Act. 

CSL §691.315(h) provides: 

Pursuant to the procedures set forth in sub
section (b), the department shall designate an' 
area as unsuitable for all or certain types of 
surface mining operations ... 

A reference to CSL §691. 315 (b) reveals- that no such procedures are 

set forth therein. ."However, subsection (b) of section 522 of the federal Act, 

30 U.S.C. §1272 (b), the provisions of which were pncorporated nearly verbatim 
' 

into the state Act as noted above, does set forth procedures for designating 

areas unsuitable for ~g. 

Taking the language of CSL §691.315(h) literally would produce a result 

incapable of execution as -well as absurd or unreasonable. 1 Pa. C.S.A. §1922 (1) 

proscribes any such cqnstruction. 

In light of the foregoing, the Board finds that §315 (Q) of the Clean 

Streams Law is to be construed as an exception to the provisions of the Act 

addressing lands unsuitable for mining and not as a general exception to the 

permit requirerrents of the Act. Consequently, the :cx=partment was. justified in 

issuing the order which is th~ subject of this petition. The likelihood of 

petitioner's success on the merits is too remote to justify the granting of a 

supersedeas in the instant case. 
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ORDER 

WHEREFORE, this 3rd day of July, 1984, the hearing examiner's 

decision to deny Bloom's petition for supersedeas is affirmed. 

DATED: July 3, 1984 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Eugene E. Dice, Esquire 

ENVIIDNMENrAL HEARING BOARD 

ECWARD GERJUOY / 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

~"1. P. STAHLMAN COAL CCMPANY, lliC. 

. v. . 
~ 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MYI'ION 'IO QUASH 

. SYNOPSIS 

Docket No. 83-301-G 

Appellant is entitled to file an appeal ~pro tunc pursuant to 

25 :i?a~ Code §21. 53, where appellant exercised due diligence and justifiably 

relied up:m the address provided in 25 Pa. Code §21. 32 (e) for the filing of 
. I 

documents with the Board, which address was obsolete at. the time of appellant 1 s 

filing of its original notice of appeal due to the Board 1 s failure to have the 

address change I?ublished in the· Pa. Code.· The inclusion of the correct address 

of the Board in the final paragraph of the I:epartrrent order from which this apPeal 

is taken does not preclude the filing of the appeal nunc pro tunc because: 

1) counsel is entitled to rely upon the current version of the Pennsylvania Code; 

and 2) the final paragraph of the Cepartrnent order does not set forth the address 

where pleadings are to be filed. 
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OPINION 

DER has filed a rrotion to quash this appeal as untimely filed under 

our rules, 25 Pa. Code §21. 52 (a). Stahlman asks the Board to deny the rro·i:ion 

or, in the alternative, to . grant leave for filing this appeal nunc pro tunc, 

under 25 Pa. Code §21. 53 (a) • 

The following facts are not in dispute. On November 28, 1983, DER 

issued an order to Stahlman, a surface mine operator. The order required Stahlman 

to replace the water supply of Harold Wilshire, who owns and resides on property 

adjacent to the Stah.lm3n mine; according to DER, Stahlman's mining operations 

caused a diminution of the quantity of water produced by Wilshire's spring. 

Stahlman recevied the order on November 29, 1983. An appeal from the order was 

received and docketed by the Board on December 30, 1983, thirty-one days after 

November 2 9. 

On these facts, the appeal unquestionably is untimely under the 30-day 

requirerrent of 25 Pa. Code §21.52(a). 'Ihe language of Section 21.52(a) is quite 

unequivocal. The Corrnronwealth Court and our own precedents do not pennit us to 

waive the 30-day requirement, which is jurisdictional. Rostosky v. DER, 26 Pa. 

Cirwlth. 478, 364 A.2d 761 (1976); Eugene Petricca v. DER, Ibcket No. 83-239-G 

(Opinion and Order, Januacy 13, 1984) • 

. However, we still are free to allow filing of the appeal ~ pro tunc. 

OUr standards for such filing are strict, and not easily rret. Petricca, supra. 

Nevertheless, under the instant facts, as elaJ::orated infra, we conclude filing 

of the appeal nunc pro tunc should be allowed. 

The Board's rules and regulations are published in Title 25 Chapter 21 

of the Pennsylvania Code. As presently published, 25 Pa. Code §21. 32 (e) reads: 
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(e) All documents filed with the Board 
shall be filed at its headquarters, BlaCkstone 
Building Annex, 112 Market Street, Harrisburg, 
Pennsylvania 17101. 

Stahlman's counsel affinns under oath that on December 22, 1983, relying on 

Section 21.32 (e), he mailed Stahlman's notice of appeal to the Board at the 

Blackstone Building address given in Section 21.32(e). Unfortunately, as we 

previously have explained {Petricca, supra], in May 1982 the Board rroved from 

the Blackstone Building to its present address, · 'Ihird Floor, 221 N::lrth Second 

Street, Harrisburg. For a year thereafter, mail sent to the fanner Blackstone 

Building address was forwarded to the present N::lrth S_emnd Street address; in 

May 1983, a year having gone by, the Board pennitted forwarding to be discontinued.· 

'Iherefore, the Board did not receive the notice of appeal Stahllnan' s 

counsel affinns he mailed on December :22, 1983. Stahlman's counsel further 

affirms that he became aware of this mischance on December 29, 1983, when the 

envelope containing the notice of appeal was returned by the Post Office with 

the stamped potation, "Forwarding Order Expired." Stahlman's counsel then irrm:rl-
..i" 

iately called the Board, obtained the Board's new address, and remailed the 

notice of appeal, to the Board's correct address this time. Stahlman's counsel 

has suhnitted oopies of his forwarding letter of December 22, 1983 and of the 

envelope with the aforementioned stamped Post Office notation. 

DER :points out that the last paragraph of its order to Stahlman read 

as follows: 

'Ihis action of the Departrrent TIE.Y be appealable 
to the Envirorurental Hearing Board, Third Floor, 
221 N. Second Street, Harrisburg, PA 17101 (717-787-3483), 
by any aggrieved person pursuant to Section 1921-A of 
the Administrative Code of 1929, 71 P.S. Section 510-21; 
and the Administrative Agency Law, 2 Pa. C.S., Chapter SA. 
Appeals must be filed with the Environrrental Hearing 
Board within 30 days of receipt of written notice of 
this action unless the appropriate statute provides a 
different tine period. Copies of the appeal form and 
the regulations governing practice and procedure before 
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the :Board :rray l::e obtained from the Board. 
This paragraph does not, in and of itself, 
create any right of appeal l::eyond that 
pennitted by applicable statutes and 
decisional law. 

In Petricca, supra, the existence of this same language in the order Petricca 

had received led the :Board to refuse the allowance of appeal nunc pro tunc.· 

In Petricca, oowever, the appellant did not allege that he had relied 

on the erroneous address published in the Pennsylvania Bulletin; Petricca merely 

:rrailed !Us appeal to the address given on an outdated notice of appeal fonn 

Petricca had in his possession, without any attempt--by checking directly with 

the :Board--to resolve the discrepancy between the :Board's addresses given on the 

old notice of appeal from and in the last paragraph of DER' s order. Stahl:rran' s 

counsel also :rrade no attempt to check the discrepancy. But he argues that the 

last paragraph of DER's order, though stating the :Board's address, does not set 

forth the address where pleadings are to be filed; consequently, St:ahl.rran' s 

counsel implies, there was no actual discrepancy between DER' s order and the 

published regulation 25 Pa. Code §21. 32 (e) , on which he avers he had every right 

to rely in any event. 

'Ib allow an appeal ~pro tunc, the untiirely filing under the 30-day 

requirement of 25 Pa. Code §21.52 (a) must be ascribable to a breakdown in the 

:Board's operations; negligence by an appellant cannot justify a nunc pro tunc 

filing. Petricca, supra. We reluctantly must admit that under the .facts described 

we cannot find the appellant was negligent; he is entitled to rely on the regu

lations published in the Pa. Code. The Board was negligent in not rnakiJ.1~ sure 

that the new regulations had been published before the Board allowed mail forwarding 

to lapse. (Much earlier, the :Board had corrected the address on its own stationery 

and on the copies of its rules which it :rrails to appellants after receiving their 

notices of appeal.) Throughout, Stahlman's counsel acted with due diligence, as 
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is evidenced by the fact that the notice of appeal actually was received by the 

Board only one day late, despite the delay caused, lby the Post Officets retw:n 

to counsel of the originally mailed notice of appeal. 

granted. 

ORDER 

WHEREFORE, this lOth day of July, 19 84, it is ordered as follows: 

1. Stahlman 1 s petition for allowance of appecil nunc pro tunc is 

2. DER 1 s notion to quash the appeal is refused. 

3. Stahl.rran need not file a new notice of appeal; his already filed 

notice of appeal is deerred to have been filed nunc pro tunc. 
,J• , -- -- ---

4. A hearing on the merits of this matter, previously deferred pending 

disposition of DER1 s notion to quash, will be scheduled in the very near future. 

DATED: July 10, 1984 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
Henry Ray Pope III, Esquire 

ENVIroNMENTAL HEARING BOARD 

-699-



'IER-EX, INC. 

·.v. 

COM,HONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
211 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

•· . 

. . Docket No. 83-138-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR· MariON FOR SUM1ARY JUCGMENT 

Synopsis 

On application of DER1 s Bureau of State Parks, DER 1 S Division of ·oil 

and Gas issued a spacing order covering appellant 1 s well, under the claimed 

authority of the Oil and Gas Conservation Law, 58 P.S. §407. The Board rejected 
. . 

appellant 1 s rrotion for surrmary judgrrent, holdihg: (1) Section 407 is applicable 

to land upon which a well has l::een completed prior to the filihg of an application 

for a spacihg order; (2) there is no per se irregularity in the fact that the 

Division of Oil and Gas issued the spacing order at the request of another sub-

division of DER, namely the Bureau of State Parks; and (3) the Board does not have 

the authority to rule that the Oil and Gas Conservation Law is unconstitutional. 

OPINION 

Ter-Ex has timely appealed from a spacing order concerning Ter-Ex 1 S 

Ramaley No. 2 gas well 1 located in Derry 'Ibwnship 1 ~·Jestrroreland County. Application 

for the spacing order was filed r,..;ith DER 1 s Division (apparently now 'Bureau) of Oil 
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and Gas ~ation C'Oil and Gas") on December 2, 1981, by DER1 s Bureau of State 

:p~k~: Ct:?arks,'I in conjunction with DER' s Bureau of Forestry; the application 

was . amended on January 8, 1982. Oil and Gas issued the requested spacing order 

on June l6, 19.83, under the claimed authority of the Oil and Gas ConservaJcion Law, 

58 I>.,.S. §§401 et seq. ("Act"). Subsequently the Board granted amicus curiae -. -. -. -. -. -. 

status in this matter to the Pennsylvania Natural Gas Associates ( "PN~") , but 

rejected PNGA 1 s petition to intervene (Opinion and Order, January 10, 1984). 

Ter-Ex now has filed a notion for summary judgrrent, which all the parties, includ-

ing PNGA, have extensively briefed. This notion is the subject of the instant 

Opinion. 

Ter-Ex asks for surrrnary judgment on the follovling grounds (quotiru_:r from 

its notion): 

(a) The spacing provisions of Section 7 of the 
Oil and Gas Conservation Law, Act of July 25, 
1961, P.L. 825, 58 PS, Section 407, are not 
applicable to land upon which a well has been 
completed prior to the filing of an application 
for a spaci~g order. 

(b) No reasonable interpretation of the language 
of Section 7 (5) of the Oil and Gas Conservation 
Law, 58 PA Section 407 (5), ·can be made that 
will both support its applicability to the wells 
drilled prior to Rarnaley No. 2 and deny its 
applicability to Rarnaley No. 2. 

(c) The law should not be interpreted to allow the 
DER, acting through the Division . of Oil and Gas 
Regulation, to issue a permit, then, to take a 
share of the permitted well by establishing 
spacing upon an application filed by the Bureau 
of Parks after completion of the well. 

(d) Spacing Order No. 14 vms issued 516 days after 
the expiration of the statutorily provided 45 
days between the filing of an application and 
the issuance of an order on that application, 
Section 7 (4); 58 PS 407 (4). 

DER 1 s response to Ter-Ex 1 s notion includes the request that Ter-Ex 1 s notion be 
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dismissed because Ter~Ex has not established the absence of genuine issues of 

rraterial fact. It is true that Ter-Ex' s motion has not been accompanied by 

any affidavits, and that Ter-Ex has not specifically referred the Board to any 

of the pleadings or interrogatories on file in this rratter. It also is true 

-
that, as DER urges, Ter-Ex ·has the burden of showing there is no genuine issue 

as to any material fact. However, the parties have filed a joint stipulation 

to sixty (60) factual assertions, which include the facts implicitly asserted 

in Ter..-Ex's ground (d) quoted supra; the gronnds (a)-(c) are primarily legal. 

Consequently, as amplified below, we have been able to rule on many substantive 

facets of Ter-Ex's motion, although on sorre relevant issues we also have been 

forced to hold that the facts on record at this stage of these proceedings 

cannot sustain summary judgrrent in Ter-Ex' s favor. Our overall conclusion is 

that Ter-Ex's motion must be rejected. The bases for this conclusion are 

described infra. 

First of all, neither Ter-Ex nor PNGA offer any convincing argurrents 

in support of the thesis that 58 P.S. §407 is "not applicable to land upon which 

a well has been completed prior to the filing of an application for a spacing 

order." Section 407 (1) reads: 

{1) After one well has been drilled establishing 
a pool in a horizon covered by this act, an applica
tion may be filed by the operator of the discovery 
well or the operator of any lands directly and immed
iately affected by the drilling of the discovery 
well, or subsequent wells in said pool, and the com
mission shall promptly schedule a hearing on said 
application. · 

Ter-Ex and PNGA argue that this language is not intended to apply to existing 

completed wells, but they do not explain vlhy the Legislature--if it intended to 

exclude wells which had been drilled and completed--did not so state. A well 
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which has been ccrnpleted is a well which "has been drilled." 
. . 

Therefore, we see no ambiguity in the just-quoted language of 

Section 407 (1) . According to the Statutory Construction Act, 1 Pa. C.S .A. 

§1921 (b), "When the v;ords of a statute are clear and free from all ambiguity, 

the letter of it is not to be disregarded under the pretext of pursuing its 

spirit." :rvbreover, even if we had been persuaded that Section 407 (1) is Clr:'big-

uous, the language "establishing a p:>ol in a horizon covered by this act" would 

convince us that the Act was intended to apply to completed wells, because the 

Legislature normally would not expect that a pool could be established via an 

uncorrpleted well. Our view that Section 407 (1) is intended to apply to completed 

wells is strengthened by the language of Section 407 (5), which states: 

(5) Except Where the circumstances reasonably 
require otherwise, spacing units shall be approxi
nately uniform size and shape for the entire pool: 
Provided, however, That the corrmission shall have 
the power to vary the size and shape of any indi
vidual unit in order (i) to take account of wells 
already completed at the time the application-IS 
filed hereunder, or (ii) to make a unit conform to 
oil and gas property lines: 
(errphasis added) 

A similar reference to -already completed wells is to be found in 25 Pa. Code 

§79. 26 (a) ( 1) . ·If Ter-Ex and PNGA are c;orrectly interpreting the Legislature's 

intent (that the Act not apply to already completed wells) such references to already 

conpleted wells are superfluous. The Legislature (and the Environmental Quality 

Board) is presumed to have intended. to avoid mere surplusage. Hubecker v. Nation-

·wide Insurance Co., 299 Pa. Super. 463, 445 A.2d 1222 (1982). Thus Ter-Ex's ground (a) 

for SUTrnary judgment is rejected. 

We find Ter-Ex's ground (b) for summary judgrrent rather obscure. Seeming-

ly Ter-Ex is arguing that the spacing order is unfairly singling out Ter-Ex's Ramaley 
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lb. 2 ~·€.!~1, while ignoring other completed -wells in the area. This argument, 

if it is Ter-Ex'·s argument, goes to. the issue of whether--on all the facts-the 

terms of the spacing order constitute .. an abuse of DER' s discretion. At this 

stage of these proceedings, before there has been a hearing on the merits to 

resolve disputed facts, v.e cannot sustain a holding that the terms of the spacing 

order v.ere an abuse of DER's discretion. DER also has found it difficult to 

grasp the !:X)int of Ter-Ex's ground (b). Ter-Ex's reply brief states (p. 4): 

"Since the DER has such a hard time understanding this argument maybe we nay as 

well skip it for the time being." If Ter-Ex is willing to skip the argument, 

so are we. Ground (b) for surnrn:rry judgment is rejected. 

Ter-Ex's ground (c), and the :rrajor !:X)rtions of PNGA's briefs, appear to 

be rraintaining that DER's spacing order is an unconstitutional taking of Ter-Ex's 

property (or property rights) for DER's own benefit. For example, PNGA writes 

(reply brief, p. 4): "In the present case, the DER has terminated a percentage 

of the right of Ter-Ex to operate the well. This right has been transferred to 

the DER with:mt comp:msation to Ter-Ex. This is clearly violative of the Four

teenth Amendment." Ter-Ex argues (brief in sup!:X)rt of rrotion, p. 21): "MJst 

irnp::lrtant, however, the permit under which the well has been drilled was issued 

by the Division, without qualification or right to rrodify, arrend or revoke. As 

to the Division, hence. the DER, Ter-Ex's rights under that permit are vested." 

Section 407 (1), quoted supra, allows "the operator of any lands directly 

and imnediately affected by the drilling of the discovery -well" to apply for a 

spacing order. The Act, 58 P.S. §402 (7), defines: "'Cperator' shall rrean any 

owner of the right to develop, operate, and produce oil and gas from the I=OOl. " 

There is no indication that the CoilT!Dnwealth, though an "owner of the right to 

develop, operate and produce oil and gas" from a I=OOl, nevertheless was to be 
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excluded from the class of operators entitled to apply for a spacing order. 

52 P.S. §408 (a), pertaining to the integration of interests in a spacing unit, 

states: 

(a) ~vhen tw:J or rrore separately owned 
tracts are embraced within a spacing unit, 
or when there are separately owned interests 
in all or a part of a spacing unit, the inter
ested persons ~ay integrate their tracts or 
interests for the development and operation 
of the spacing unit. {errphasis added) 

But 58 P.S. §402(9) defines: 

{ 9) "Person" rreans any natural person, 
corporation, association, partnership, receiver, 
trustee, executor, administrator, guardian, 
fiduciary, or other representative of any kind 

. and includes any depart:rrent, agency or instru
mentality of the Comrronwealth, or any govern
mental subdivision thereof. 

We conclude that the legislature intended that the Comrronweal th, no less 

than any other owner of oil and gas rights, be able to protect those rights by 

applying for a spacing order; correspondingly, we see no per se irregularity in 

the fact that Parks! a "goverrnnental subdivision" of a "department of the Comron-

wealth" [ th~ language of Section 4 02 ( 9) ] filed its application for a spacing order 

wi:th another governrrental subdivision of DER, namely Oil and Gas, because Oil and 

Gas is the governmental subdivision errpowered to issue spacing orders under the 

Act. Whether Parks really does have gas rights in the land covered by the appealed-

from spacing order, and whether the particular tenns of the spacing order so un-

reasonably favor Parks as to constitute an abuse of DER's discretion, are issues 

dependent on disputed facts; those issues cannot rDW be resolved in any fashion 

warranting sumnary judgrrent in Ter-Ex' s favor. 

It follows that for the purposes of this Opinion, Parks must be regarded 

as an operator entitled to apply for a spacing order under Section 407 (a). On 

this view, claim that granting the spacing order arrounted to an unconstitutional 

-705-



. •· . .. 

taking (.irres:r;:ecti ve of Parks 1 rights or the spacing order 1 s terms) is equivalent 

to the claim that the Act is unconstitutional. We are not convinced by Ter-Ex 1 s 

and PNGA's unconstitutionality argurrents, but our failure to be convinced really 

is irrelevant. Under the holding of St. Joe Minerals v. Goddard, 14 Pa. Orwlth. 

624, 324 A.2d 800 (1974), this Eoard does not have the authority to rule that the 

Act is unconstitutional, in wmle or in part; such rulings are the prpvince of 

the Pennsylvania courts. A holding that under the facts of this appeal (concerning 
. 

Parks 1 rights and the spacing order 1 s terms) the spacing order is an unconstitutional 

application of DER's powers under the Act, e.g., an unconstitutional taking, cannot 

be sustained at this stage of these proceedings. Ter-Ex' s ground (c) for surrrnary 

judgment is rejected. 

As for ground (d) , DER quite rightly argues that Ter-Ex does not have 

standing to complain al::.out Oil and Gas t s dilatoriness in granting Parks' application 

for a spacing order; ~ssuredly Ter-Ex has not alleged that it has been injured in 

any way by the delay. Therefore Ter-Ex's ground (d) for summary judgment also is 

rejected. As it happens, Ter-Ex itself writes (brief in sup:£X)rt of rrotion, p. 22) 

that it does not wish to press its ground (d) unless "that is the only way it can 

receive what it is entitled to under any concept of Administrative Iaw, a due process 

hearing." The Eoard is far from confident that Ter-Ex and the Eoard agree on the 

definition of "due process", but Ter-Ex· can be assured that Ter-Ex, like every other 

ap:r;:ellant before this Board, will receive full due process as the Board understands 

the term. 
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ORDER 

l"lliEREFORE 1 this 13~ day of July 1 19 84 1 Ter-Ex' s notion for surnnary 

judgment is rejected. 

DA'IED: July 13, 1984 

cc; Bureau of Litigation 
Melinda. Holland, Esquire 
Justina H. Wasicek 1 Esquire 
Y.Jilliam A. Jones'· Esquire 
Lawrence A. D2rnase 1 Esquire 
J. Kent CUlly 1 Esquire 
Barry K. Cosey 1 Esquire 
John A. Bonya 1 Esquire 

ENVIRONMENTAL HEARING BOARD 

EI:WARD GERJOOY 
Member 
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HIGHWALL MINING COMPANY 

. v. 

CO.HMO.\'L'E.ALTH OF PENNSYLVANIA 

ENYIRON:-.1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. . 

. 
~ 

Docket No. 83...,.164-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Appeal from a DER assessment of ci vi1 penal ties is ·dismissed pursuant 

to 25 Pa. Code §21.124 l:.ecause appellant, after reg:Uesting and receiving an 

extension of time to file its pre-hearing memorandum did not file its pre-hearing 

rnerrorandum nor take any other action to prosecute its appeal for over ·six rronths, 

even after is~;ua..."lce of the Board 1 s order threatening dismissal for failure to 

take action in ·furtherance of the appeal with:l..n six rronths. The Board is relucta~-;·: 

to dismiss an a;?peal on purely procedural grounds, particularly where DER rears 

the burden of proof, but w"ill not tolerate. disregard of its orders. 

On August 9, 198 3, High'.-: all c.ppealed DER 1 s assessment of an $8, 000 civil 

penalty against Highvall, :or v<rrious alleged violations of the Surface !1ining 
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Conservation and Reclarration Act, 52 P. S. §1396 .1 et seq. The Board, pursuant 

to its usual procedure then issued Pre-Hearing Order No. 1 ordering Highwall to 

file its pre-hearing ITIEm::lrandum on or before Octol::er 26, 1983. 

On N::>vernber 7, 1983, no pre-hearing rrerrorandum having :teen received, 

the Board sent Highwall 1 s counsel a certified .letter,· warning that sanctions under 

the Boa.:id 1 s rules,_ 25 Pa. ~e §21.124, including possible dismissal of ti1e ap:t:eal, 

WJuld l::e ordered against Highwall unless its pre-hearing rrerrorandum was filed by 

:November 17, 1983. The pre-hearing rnerrorandum was not filed, but on November 21, 
. . 

1983. the Board received a letter from Highwall 1 s cotinsel, dated Novem;ber 17, 1983, 

asking for a post:r;x::>nement oi the pre-hearing rrerrorandun due date to December 15, 

1983 pending settlement negotiations. 

Because of this letter, the Board--always reluctant to dismiss an ap:t:eal 

on purely procedural _grounds--did not order sanctions against Highwall, and 

awaited receipt of its pre-hearing rnerro:candum: By December 27, 1983 the pre-hearing 

rrarorandum had not :teen received, however, nor had the Board received another 

'" request for an extension of the due date. The last communication from the appellant 

was the aforementioned letter dated November 17, 1983. 

Nevertheless, L.'"'l s_tJite of Highwall 1 s seemingly flagrant disregard of the 

Board 1 s orders, the PDc.rd ~::ill \vas hesitant to dismiss Highwall 1 s appeal, especial-

ly because DER :tears tl-:c; b'...:Iden of proof in appeals from civil penalty assessments. 

Western Hickory Coal Co::-:?a.ny v. DEE, Ibcket No. 82-141-G (Adjudication, June 2, 

1983); Arnond Wazelle v. D:CR, Ibcket No. 83-063-G (Opinion and Order, September 13, 

1983). Therefore, on December 27, 1983, the Board issued an Order oontinuing this 

~tter indefinitely, :t:ending settlement negotiations, or :t:ending receipt of a 

petition for a hearing on the rneri ts, acoompanied by Highwall 1 s pre-hearing 

rrerrorandum. The last three paragraphs of this December 27, 1983 Order read as 

follows: 
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3. 'the parties are reminded of the Board' s 
FOWers to impose sanctions for failure to :rreet Board 
ordered due dates. 25 Pa. Code §21.124. 

4. 'Ihe Board reserves the right to dismiss this 
appeal for inactivity if the Board receives no such 
petition (as described in paragraph 2) or other com
Inl.lp.ication from the Appellant within six rronths from 
this date. 

5. The parties will not again be reminded of 
the al:ove deadlines, which 'vvill not be extended except 
for good cause shown. 

As of this date, which is well past six rronths from lJecerrlb:=r 27, 1983, 

the let~r dated N:::)Vel::rrer 17; 1983 remains Highwall' s last corrmunication with the 
.. 

Poard. Consequently, in view of the history of this appeal, recounted supra, the 

Poard now sees no justification for retaining this· appeal on the Poard 1 s docket • 

.Rather, failure to dismiss the appeal vvould be contrary to our own precedents 

and vvould condone di.sregard of the Board 1 s orders as well as wastage of the Board 1 s 

time. Although we have been unwilling to di~ss an appe~ merely for appellant 1 s 

failure to file a pre-hearing merrorandum when DER bears the· burden of proof 

[Vlazelle, supra] , we have been willing to order dismissal, even though DER bore 

the burden of proof, vlhen the appellant has ignored the Board's orders and rrade 

no atterrpt to prosecute his appeal. 1·1. A. Cotterman v. DER, Ibcket No. 83-155-G 

(Opinions and Orders Dece.rnber 22, 1983 and Fe:OnJ.a,.. .. ··y 23, 1984); Ben Franklin Coal 

Company v. DER, Docket ~J- 83-224-G (09inicn m1d Order, February 23, 1984); Mine 

Reclarration and Land Development Co:n::oration v. i:':tER, Ibcket No. 83-189-G (Opiriion 

and Order, February 23, 1984) . 
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ORDER 

WHEREFORE, this 18th day of JULY , 1984, this appeal is dismissed 

for inactivity and because of Highwall's failure to obey the Board's orders, 

25 Pa. Oode §21.124; DER's $8,000 civil penalty assessment against Highwall 

is sustained. 

.. 

DATED: July 18, 1984 

cc: Bureau of Litigation 
Diana J. Stares, Esquire 
John M. Silvestri 1 Esquire 

ENVIRONMENTAL HEARING BOARD 

EIJ.t\TARD GERJUOY 
l-1eml:er 
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FMC CDRPORATICN 

. v . 

CO/HMO:VWEALTH OF PENNSYLVANIA 

ENVIRON:"r1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717} 787·3483 

•· . 

Docket No. 84-119-G 

. COMMONWEALTH OF ·PENNSYLVANIA 
· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR MOTION 'IO Q'CJASH 

DER has filed a rrotion to quash this appeal as untirrely filed, 

pursuant to 25 Pa. Code §21. 52 (a). FMC requests the Board to deny the rrotion 

or,· ill the alternative, to grant leave for the filing of an appeal ~pro tunc 

under 25 Pa. Code §21.53 (a). 

' 
The following facts are not in dispute. By a .letter dated Februa:ry 17, 

1984 DER notified FMC of its approval of FHC' s NPDES pennit. This letter and 

the accompanying permit were reeeived by H1C on Februa:ry 21, 1984 .. FMC objected 

to certain terms contained in the pennit, in particular to the inclusion ·of dis-

charge limitations for total toxic organics. By affidavit dated April 3, 1984, 

counsel for FMC avers that, on March 22, 1984, in reliance up:m Chapter 25, 

Title 21 of the Pennsylvania Code, specifically· Sections 21.32(e) and 21.5l(b), 

he "caused the IDtice of Appeal with a transmittal letter also dated March 22, 

1984, to be placed in an envelope, with first class postage prepaid, certified 

mail, return receipt requested, addressed to the Board" at Blackstone Building, 
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First Floor Annex, 112 Market Street, Harrisburg, Pennsylvania 17101. · Appellant's 

connsel' s office is located in Philadelphia. On April 2, 1984 the envelope was 

returned to FMC's offices marked "Not Deliverable as Addressed--Unable to Fb:rward. " 

Appellant's counsel then called the Board, obtained the correct address, and 

remailed the appeal, which was received by the Board on April 4, 1984. 

25 Pa." Code §21. 52 (a) requires that an appeal of a DER action be filed 

with the Board within 30 days after notice of such action has been received by 

the appellant. In this case, the thirty day period expired on March 22, 1984, 
. . 

the same day that counsel for FMC avers he caused the notice of appeal to be mailed. 

The Board's rules, 25 Pa. Code §2l.ll(a), make it clear that it is the date of 

receipt by the Board and not the date of IIE.iling that is detenninative. Eugene 

· ·petricca v.· 'DER, r::ocket No. 83-239-G (Opinion and Order, January 13, 1984). There

fore, given the fact that the notice of appeal did not reach the Board until 

April 4, 1984, the appeal in this case unquestionably is unt.i.rrely. The thirty day 

period is jUrisdictional and the Board cannot waive the requirement that appeals 

be filed within that period. Rostosky v. DER, 26 Pa. Orwl th. 4 78, 364 A. 2d 761 

(1976); Petricca, supra. 

However, 25 Pa. Code §21. 53 permits the Board to grant leave for the 

filing of an appeal~ pro tunc. Our precedents clearly provide that such per

mission will be granted only where the delay in filing of the appeal is attributable 

to the Board's own operations; negligence by .the appellant cannot justify a 'nunc pro 

· tunc filing. w. P. Sta.hlrran Coal Company v. DER, D:Jcket N:>. 83-301-G (Opinion and 

Order, July 10, 1984), Petricca, supra. In Stahlman we held that the request for 

leave to file an appeal nunc pro tunc would be granted where the appellant had 

relied UJ?On the address of the Board as printed in the current version of the Penn-

sylvania Code. We J?Ointed out in Stahlman that counsel had exercised due diligence 
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in atte;mPting to file his original notice of appeal. The original notice of 
•· 

appeal had been mailed a full week prior to the expiration of the thirty day 

period. In the instant case, counsel failed to mail the notice of appeal until 

the thirtieth day of the prescribed period. Under these circumstances it could 

not reasonably have been concluded by counsel for PM: that the appeal would l:e 

filed with the Eoard l:efore the expiration of this thirty day period. Even if 

counsel had provided the Board's correct address it is extrerrely unlikely, if 

not impossible, that the notice of appeal w::>uld have been received by the Board 

on the same day as it was mailed. 

Nevertheless, l:eing extrerrely reluctant to dismiss an appeal for purely 

procedural reasons, the Eoard, by letter dated June 7, 1984, stayed any action on 

the Department's !-btion to Quash for 30 days, giving counsel for FMC an opportunity 

to marshal evidence "showing that it would have been possible [under the facts 

stated above] for the appeal to have been received by the Board l:::efore the close 

of business on !-larch 22, 1984 ." Counsel for .FMC has responded to this op:pJrtuni ty 

by stating that such evidence is impossible to obtain. 

Consequently, the Board cannot find that the failure to receive the 

appeal before the expiration of the thirty day jurisdictional period prescribed 

by 25 Pa. Code §21.52 (a) is ascribable to sane deficiency of the Board, rather than 

to the appellant's own negligence. Certainly, the mailing of a notice of appeal 

on the thirtieth day does not constitute due diligence. When an appeal has been 

mailed in Philadelphia on the thirtieth day, it is a reasonable assumption, based 

on every citizen's everyday experience, that even if counsel had been infonred of 

the Eoard' s correct address, the appeal w::>uld not have. been received by the Board 

in Harrisburg within the prescril:::ed period. Appellant, though given the opportunity, 

has produced no evidence to rebut this assumption. Appellant argues that the 
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assumpt:j..on is rebutted by a pres't..m'ption 11that filing occurred in tirrely fashion," 

analogous to the pres't..m'ption of regularity for official acts. Appellant cites 

no authority for his postulated presumption, however, and the Board is aware 

of none. 

ORDER 

WHEREFORE, this 23rd day df JULY , 1984 1 the petition to file this 

appeal nunc pro tunc is rejected, and the appeal is dismissed as untimely filed. 

DATED: July 23 I 1984 

cc: Bureau of Litigation 
Ward T. Kelsey 1 Esquire 
Kenneth N. Klass, Esquire 

ENVIroNMENTAL HEARING BOARD 

~~)~-
ANTHONY • I JR. 
1'-1errber 
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... ........ ~__.., 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

l21NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

MUNICIPALITY OF BE'IHEL PARK and 
MUNICIPAL AUTHORITY OF BETHEL PJI..RK 

. . 

·.v. 

. . 

COMMONWEALTH OF ·PENNSYLVANIA 
·DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND o:EIDER 

Docket No. 83-067-G 

. St.!R . MYI'ION 'IO 1i1ITHDRAW .APPEAL viT'IHOU'I' PREJUDICE 

·synopsis 

Fequest by appellants to r,.lithdraw appeal w'ithout prejudice "with the 

understanding that the withdrawal does not subject appellants to issue preclusion 

in the· event other appeals are filed with respect· to future DER actions premised 

on :the same general grounds" is rejected by the Board because the :30-day appeal 

. period of 25 Pa. -Code. §21.52 (a)" has long since passed. ~V'ithdrawal of an appeal 

without prejudice sh:Juld return ·the parties to the status they w:::mld have had if 

no appeal ever had been filed; had no appeal been filed, the DER orders appealed-

from v.ould have become final after 30 days, v.ri th all the USt;!.,al implications of 

such finality, including issue preclusion in actions to enforce those orders. 

However, DER's finding of fact that appellants' sewer system was overloaded at 

the time the orders were issued, even if not appealed, 1hDuld not preclude the 

appellants fran atterrpting to prove the sewer system no longer was overloaded at 

times subsequent to the date of the orders. In this appeal, the burden of proof 
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that DER 1 s orders to reduce the overload and restrict new sewer connections 

were within DER 1 s discretion is on DER, but the burden of proof that DER 1 s 

rejection of sul:rnitted planning modules was outside DER 1 S discretion falls 

on the appellants. 

OPINION 

On March 4, 1983 DER wrote the Municipality of Bethel Park ("Municipality") 

that DER was returning Unapproved the previously sul:rnitted planning nodules· for 

b.o housing developments known as Lenon Tree Village and Kennedy Acres. DER 1 s 

letter also stated, in pertinent part: 

The survey indicates your sewer system is hydraulically 
overloaded and several issues regarding the overload re
main unresolved (please refer to our at.tached letter of 
March 3, 1983). It will be necessary for Bethel Park 
Borough, as pe:r:mittee, to comply with 25 Pa. Code Section 
94.21. This section requires that Bethel Park Borough: 

1. Sul:mi t to this office a written plan setting 
forth the actions to be taken to reduce the 
overload and a schedule showinq .the dates of 
each step toward compliance with this sect;ion. 
(~ve suggest this plan and schedule be subni tted 

within 45 days of receipt of this letter). 

2. Restrict new connections to the sewer system 
tributary to the overloaded sewerage facilities 
to only those connections which fall within the 
exceptions stated in 25 Pa. Code Sections 94. 55, 
94. 56, and 94.57 until the requested plan and 
schedule is approved by the Department. A copy 
of Chapter 94 is enclosed for your use. 

'!he Municipality and the Municipal Authority of Bethel Park ("Authority") tirrely 

appealed this DER letter. Their appeal primarily objected to DER 1
S rejection of 

the planning nodules, but also clairred DER 1 s conclusion that their sewer system 

"is hydraulically overloaded" was "erroneous". 
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'!hereafter, the parties engaged in extensive but apparently fruitless 

settlement negotiations. However, on April 13, 1984, DER released additional 

a:mnections to the sewer system. Ap:tJellants' counsel no1.v have filed a motion to 

withdraw their ap:tJeal "without· prejudice". Their notion embodies the following 

language: 

4. By this filing, we fo:rnally rrove to 
withdraw our appeal without prejudice with the 
understanding that the specific appeal as to . 
the two planning nodules which were rejected 
and returned by DER in this matter cannot be 
reinstituted by us and that the withdrawal 
does not subject appellants to issue preclusion 
in the event other appeals are filed with re
spect to future DER actions premised on the same 
general grounds. 

DER opposes withdrawal of the appeal without prejudice. DER argues 

[citing Hatfield 'Ibwnship Municipal Authority v. DER, Dxket No. 82-081-M, 1982 

EHB 331] that its finding of overloading (see the al:ove-quoted March 4, 1983 letter) 

was an appealable action by DER, which if not appealed from w:Juld become final and 

not s~ject to collateral attack in subseqUent appeals. In particular, DER asserts, 

once the finding of overloading had become final there Y.Duld be "issue preclusion" 

in all subsequent cases based upon the hydraulic overload's existence or the over-

load' s continuance. Therefore, DER argues, "Appellants must either continue this 

appeal and conclude it in their favor or suffer the results of having failed to 

so prevail. " 
··.'Ill 

We begin our discussion by noting that the language of DER' s letter qwted 

· ··supra is slightly ambiguous as to the obligations the letter is imposing on the 

appellants; certainly the phrase "it Will be necessary ... to comply ... " is not as 

explicitly mandatory as w:Juld have been the forthriqht corrmand "you must comply 

with .... " Nevertheless, all the parties obviously have regarded the letter as an 
• 
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order b::? comply with 25 Pa. Code §94.21, and the Board sees no reason to disagree 

with this construction. 

With this understanding concerning the import of the March 4, 1983 letter, 

DER 1 s reliance on Hatfield, supra, api?ears to be misplaced. In Hatfield we ruled 

. that a letter requiring sul::mission of a written plan to prevent sewer system over-

loading and ordering limits on new sewer ·connections was appealable. . In other 

w::>rds, in ·Hatfield we ruled that orders like those listed in the numbered paragraphs 

1 ·and 2 of DER 1 s letter (quoted supra) were appealable DER actions. Hatfield did ; ·· 

not rule that a mere finding of overloading, without acmmpanying orders to sul:mit 

a written plan and restrict new sewer connections, would be appealable. 

~-breover, we do not believe that a mere finding of. overloading, without 

any implication that the finding ilutx>sed obligations on the appellants, would be 

apJ;ealabie •. 'lb hold that an action inposing no obligations on the appellants is 

apPealable would l::e cx:mtrary to the reasoning of Hatfield, to the language of 

2 Pa. c.s. ~;I-01 and 25 Pa. Code §21.2, and to numerous Board rulings that a rnere 

notice of violation is not an appealable action. Fred Erickson v. DER, Docket "tb. 

84-:-079..,..(3 (Opinion and Order, June 20, 1984); Perry Brothers Coal Co. v. DER, 

I:bcket NJ. 82-122-H, 1982 EHB 501. 

A finding which is not appealable cannot later be the basis for issue 

preclusion. On the other hand, had this appeal never been filed, the appealable 

orders contained in DER 1 s March 4, 1983 letter. w::>uld have becane final after 

expiration of the 30-day appeal period of 25 Pa. Code §21. 52 (a) . This finality 

w::>uld have rneant that--in any future action by DER to enforce those orders or to 

penalize the appellants for not complying with those orders--DER1 s discretion to 

issue the orders, under the relevant facts as DER found them, could not be 

• challenged; these (also unchallengeable in such future actions) relevant findings 
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of fact 'M:)uld include DER's finding that the sewer system was overloaded at the 

time DER wrote its March 4, 1983 letter. 

Withdrawal of an appeal without prejudice should return the parties to 

the status they would have had if the appeal had never teen filed. Thus in the 

present circumstances, when the appeal period has long since lapsed, withdrawal 

of the appeal without prejudice should rrake the orders in DER' s March 4, 1983 

letter final, with this finality having the implications stated in the preceding 

pa.J;agraph. Any agreement by us to pe:rrnit withdrawal of this appeal "without 

prejudice" will carry those implications; to rule otherwise would 1::e prejudicial 

to DER. 

However, as we have stressed at the end of the penultimate paragraph, 

although failure to have appealed the letter 'M:)uld have nade unchallengeable (in, 

e.g., enforcement actions) DER's finding that the system was overloaded on March 4, 

1983, the appellants v;ould not have teen precluded from attempting to prove, in 

any later action, that the sewer system no longer was overloaded at times subsequent 

-.· 
to March 4 1 1983, l:ecause, e.g., the appellants had instituted remedial measures. 

Correspondingly, withdrawal of this appeal without prejudice will not preclude the 

appellants from challenging any DER claim that the sewer system was overl<:aded 

after March 4, 1983. 

Because the appellants may not have fully understood the implications of 

their request to withdraw the appeal without prejudice, this request now is rejected, 

in all fairness to them. If renewed, in whole or in part, the request will be 

accepted, however 1 with consequent implications as descril:ed al::ove. If the 

appellants will not renew all portions of their request to withdraw, with or without 

prejudice, then the remaining unwithdrawn portions of this appeal must take the 

customary course of advancing to a hearing on the merits. 
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In this connection, the appellants should reoognize that if DER can 

sustain its claim the sewer system is overloaded, then the orders it issued were 

within its discretion,· since those orders merely tracked the requirements of the 

regulation, 25 Pa. Code §94.2l(a), DER is bound to follow. The burden of proof 

in this regard is on DER, as tentatively decided by us in the oonpanion appeal 

by the 'Ibwnship of South Park ['lbwnshio of South Park v. DER., D:Jcket No. 83-068-G 

(Opinion and Order, :I:Ecernber 12, 1983)] and as DER' s pre-hearing :merrorandurr. now 

ooncedes. But .if the appellants still intend to contest DER 1 s rejection of the 

planning rrodules, they also should reoognize that the ·burden of proof to show 

this rejection was an abuse of discretion falls on the appellants, as DER oontends 

[see ·South !'ark, supra] . Furtherrrore, if the appellants have oonplied or are in 

the process of cornpl ying with DER 1 s orders of March 4, 1983, those portions of 

this appeal challenging those orders will be dismissed for rnootness unless the 

appellants can show there are exceptions which justify hearing the appeal even . 
though the Board no longer can grant relief. Al Hamil ton Contracting Conpany 

. ·v~ ·oER, "Cocket NJ. 83-248-G (Opinion and Order, Februa:ry 23, 1984). 

The following Order is consistent with this Opinion. 

ORDER 

~VHEREFORE, this 8th day of August, 1984, it is ordered that: 
-· ..... 

1. For the present, appellants 1 request to withdraw their appeal without 

·prejudice is rejected. 

2. Within twenty (20) days of the date of this Order, the appellants--

jointly or severally--shall infom the Board whether they wish to renew their request 

to withdraw this appeal without prejudice, in whole or in part. 
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3. Unless the appeal is fully withdrawn, the appellants--jointly or 

severally--must file, within twenty (20) days of the date of this Order, a pre-

hearing :rrenorandliDl oovering those portions of their appeal which have not been 

withdrawn; the pre-hearing rnerrorandliDl must oorrport with the requirements of our 

Pre-Hearing Order No. 1, issued April 7, 1983. 

4 • · Failure to file a pre-hearing rnem:>randliDl as ordered in Paragraph 3 

supra will result in: 

(a) di~ssal of the appeal, on issues wherein the appellants 

have the burden of proof; and 

(b) imposition of the sanctions stated in Paragraph 1 of our 

, Order of April 19, 1984, on issues wherein DER has the burden of proof. 

5. The sanctions described in Paragraph 4 (a) arid 4 (b) supra, which are 

fully justified under 25 Pa. Code §21.124 by the appeal's history of continuances 

(see this Board's letter of December 1, 1983 to the parties), will not be re-

considered except on very good cause shovm. 

ENVIRONMENTAL HEARn~ BOARD 

Member 

DATED: August 8, 1984 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire, for DE~ 
Victor R. Celle [):)nne, Esquire, of Baskin and Sears, 

Pittsburgh, for Appellant (Municipality of Bethel Park) 
Leo J. Kelly, Esquire, of Metz, Cook, Hanna & Kelly, Pittsburgh, 

for Appellant (r-!unicipal Authority of Bethel Park) 
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BENJAHIN COAL CCt-1P.ANY 

·.v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. 
~ 

Docket No. 84-021-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

··Synopsis 

Surface mine operator appeals fran DER order requiring abatement of· 

discharges. Appellant failed to tirrely file its pre-hearing merrorandum despite 

an extension" of time for so doing and a warning by the Bo~d that such failure 

oould result in the ·irrq;:osition of s'7-llctions. Consequently 1 the Board did impose 

sanctions I which took into account. the fact that DEP.. at ieast naninally l::ears 

the burden of proof in this appecil. Appellant's parti~ipation at the hearing 

will be limited to cross examination of DEB witnesses and the presentation of 

evidence in rebuttal. 

Appellant filed its notice of appeal rrore than 30 days after the initial 

receipt of the DER order. Timely filins is a jurisdictional requirement. 'Ihere-

fore, the Board will dismiss the appeal unless Appellant justifies its apparent 

oontention that the appeal should proceed as timely because the original order 

was cancelled and superseded by a second order. 
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OPINION 

Benjamin Coal Company ("Benjamin") is. engaged in the mining of roal 

by the surface mining method, at a site in Canoe 'Ibwnship, Indiana County, under 

mine drainage pe:rrnit MDP 3975SM3. On Iecember 9, 1983 DER sent Benjamin an 

abatement order, alleging that Benjarilin had allowed discharges violating the 

effluent standards of 25 Pa. Code §87 .102; Benjamin was ordered to abate the 

discharsres. 

On JaimcU:y 23, 1984 Benjamin filed an appeal of DER 1 S aforesaid 

Iecernber 9, 1983 order. 'Ihis appeal, which obviously was untimely under our-

rules, 25 Pa. Code §21. 52 (a) , was lal::eled "Nunc Pro Tunc" by Benjamin. Benjamin 1 s 

~tice of Appeal explained this "Nunc P.:ro Tunc" filing as follows. 

Appellant received a telephone call from 
Charles Gumrro, of the Iepartrrent of Envi.:rornnental 
Resources ("Iepartment") in F..arrisburg, Pennsyl
vania in which he indicated the Iepartment was 
rescinding the Abatement Order issued December 9, 
1983, hereinbefore referred to. As a result of 
the Departrr.ent 1 s action, the Appellant was rerroved 
from the violation docket in Harrisburg and its 
permits were processed until January 5, 1984 when 
Appellant was notified that the Abatement Order 
was reinstated by the Depari::rrent by a tleephone ·
call from Mr. ·Nilson Kreitz of the District Office 
in Ebensburg. The present nunc pro tunc appeal is 
filed from said reinstatement of the Abatement 
Order received on January 5, 1984. 

DER rrade no objections to the just-qooted explanation for Benjamin 1 s 

late filing. Therefore the Board tentatively pe:rrnitted this appeal to proceed 

in routine fashion, although it was apparent that the standards for filing an 

appeal nunc pro tunc had not been met. Eugene Petricca v. DER, Cocket :t--o. 82-239-G 

(Opinion and Order, January 13, 1984) ; W. P. Stahlman Coal Company v. DER, Cocket 

NJ. 83-301-G (Opinion and Order, July 10, 1984; FMC Corporationv. DER, Cocket 

~- 84-119-G (Opinion and Order, July 23, 1984). In particular, the Eoard issued 
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its usual Pre-Hearing Order No. 1, requiring Benjamin to file its pre-hearing 

memorandum on or before April 16, 1984. 

· On April 19, 1984 no pre-hearing merrorandum had been filed. However, 

on this date Benjamin did file a petition requesting a 60-day ext~sion of the 

due date for filing its pre-hearing merrorandum~ 'Ihere being no objection by 

DER to this petition, the Board granted Benjamin 1 s request; in fact, the pr~ 

hearing merrorandum due date was extended to June 26, 1984 , well beyond the due 

date Benjamin had asked for. 

Nevertheless, by July 6, 1984 no pre-hearing merrorandum had been 

received, nor had there been any request for an additional extension of time. 

'Ihus, on July 6, 1984 the Board sent Benjamin's attorney a warning that sanctions,, 

including possible default of this appeal, might be i.mpJsed under 25 Pa. Code 

§2l.l24 if Benjamin's pr~hearing rnerrorandum was not filed by July 16~ 1984. 

On July 17, 1984 Benjamin 1 s attorney 1 s secretary telephoned the Board 

and spoke to the Board member handling this appeal. She stated that Benjamin 1 s 

attorney had been very busy, but had asked her to call the Board to say he 

intended to file his pre-hearing ~randurn, and to ask the Board not to inp::lse 

sanctions. She was told that the Board "MJuld refrain from sanctioning Benjamin 

provided Benjamin 1 s attorney would call the Board in the very near future to 

explain his failure to file the pre-hearing rnerrorandurn on the due date, and to 

assure the Board he "MJuld rreet a newly set deadline. As of this date, no such 

call has been received from Benjamin 1 s attorney, nor has the pre-hearing rnerrorandum 

been filed, nor has there been any other comnunicatiori from Benjamin or itS 

attorney since July 17, 1984. 

On these facts, and the Board's precedents under similar facts, the 

Board concludes that Benjamin should be sanctioned. .Arrrond Wazelle v. DER, 
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DJcket N?· 83-063-G (Opinion and Order, September 13, 1983); Daniel A. Marino v. 

DER, Ibcket No. 83-198-G (Opinion and Order, January 25, 1984) ; W. A. Cottennan v. 

DER, Ibcket No. 83-155-G (Opinion and Order, February 23, 1984) . Because DER 

at least nomin.:~~ly bears the burden of proof in this apr;eal, under 25 Pa. Code 

§21.10l(b) (3), our sanction will follow the precedent established in Wazelle, supra. 

At the hearing on the rrerits of this natter, Benjamin 1 s participation_ will be 

lirni ted to cross examination of DER 1 s witnesses and to presentation of such evidence 

as norrrally 'I.\Ould be offered in rebuttal, not in Benj arnin 1 s case-in-chief. This 

ruling will be enforced even if--at the hearing on the merits--DER?s case-in-chief 

indicates that the burden of proof should be shifted to Benjamin under 25 Pa. Cbde 

§21.101 (d) • 

In addition, ~cause timely filing is a jurisdictional require.rnent, and 

because (as already explained) there is no basis vlhatsoever for allowing this appeal 

· ·nunc ·pro ·~, this appeal will be dismissed as untimely unless Benjamin can justify 

its timeliness. Rostosky v. DER, 26 Pa. Qnwlth. 478, 364 A. 2d 761 (1976). In par

ticular, Benjamin will have to justify its apparent contentions (see the quotation 

· ·supra) that the I:Ecember 9, 1983 abatement order was cancelled by DER, so that 

Benjamin now is timely apr;ealing a new abatement order issued January 5, 1984. We 

will allow Benjamin to prove timeliness, but only timeliness, without the sanction 

irnpJsed supra. 

An Order, consistent with this Opinion, follcws. 

ORDER 

'WHEREFORE, this 9th day of .Pmgust, 1984, it is ordered that: 

1. ~'lithin twenty (20) days of the date of this Order, DER is to file 

its pre-hearing merrorandum in this appeal, although Benjamin has failed to file. 

2. If DER intends to challenge the timeliness of Benjamin's appeal, 
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the pre-hearing memorandum should be accompanied by an appropriate rrotion to 

quash. 

3. Benjamin will have twenty (20) days to respond to any such DER 

notion to quash; Benjamin's response must be accompanied by a statement of the 

facts it intends to prove, its legal contentions, etc., presented in a fo:rm 

reasonably consistent with the requirements of our Pre-Hearing Order No. 1. 

4. If Benjamin so responds, DER will have fifteen (15) days to reply; 

if necessary, DER's reply should be accompanied by a suitable amendment to its 

pre-hearing memorandum, concerning evidence DER intends to present on this 

timeliness issue. 

5. The Board will rule on the timeliness of this appeal after the 

parties have filed (or failed to file) the above-described documents. 

6 •. If this appeal is not dismissed as untimely without a henrinsr, 

then at the hearing on the merits of this matter: 

a. 'Ib establish timeliness, but only timeliness, Benjamin 

will be permitted to present its case without any sanction, if Benjamin complies 

with the filing called for in Paragraph 3 supra. 

b. On issues other than timeliness, Benjamin's participation 

will be limited to cross examination of DER's witnesses, to presentation of such 

evidence as no:mally would be offered in rebuttal (rather than in Benjamin's case-

in-chief) and to filing post-hearing briefs. 

ENVIRONMENTAL HEARING BOlffiD 

DATED: August 9, 1984 

cc: Bureau of Litigation 
Tirrothy J. Bergere, Esquire, for DER 
Carl A. Belin, Jr., Esquire, of Belin, Belin & Naddeo, 

Clearfield, for li_ppellant 
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KERRY COAL CCMP ANY 

-- v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:-riENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
tl.\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

. . 

·Docket No. 82-142-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION .AND OFDER 
SUR PETITION FOR RECONSIDERATION 

Synopsis 

Rea:msideration of a Board Adjudication is governed by 25 Pa. Code 

§21.122 (a). Here disagreement with the Board • s interpretation of the evidence 
. . 

presented is not a su£ficient reason for the Board to grant reargument. - Except-

ing_ quite unusual circumstances, reconsideration is warranted only v.Jhere the 

Boaid should consider previously unavailable legal arguments or evidence. 

The Adjudication of June 4, 1984 does not hold that the activities of 

Ker:ry fall within one of the exceptions (i), (ii) or (iii) to the definition of 

surface mining provided in Section 3 of the Surface Mining Conservation and 

ReclaiTation Act, 52 P. S. §1396.3. Rather, the Board held that there had been 

no extrac-tion or e:-q::osure and retrieval of coal as required by the above r11entioned 

definition. i·Jhere there has not been extraction or exposure and retrieval and 

where the activities of which DER complains do not obviously fall within one of 
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the three exceptions, the Board must examine all relevant evidence to determine 

whether the activities are sufficiently connected with surface mining as to 

constitute surface mining within the definition provided in 52 P.S. §1396.3. 

In making this examination, the element of intent shall not 1::e injected into 

the definition of surface mining: the Board's June 4, 1984 Adjudication was 

oonsistent with this precept. 

The Adjudication did rest on an assignment of the full burden of proof 

to DER, consistent with 25 Pa. Code §21.101 (b) (1). At no time did DER challenge 

this assignment nor did it argue that Kerry's defense was an affirmative defense 

which shifted the burden of proof to Kerry. '!he decision to place the burden on .. 

DER rested upon a legal ground which each party had full opportunity to consider. 

Therefore, reconsideration is not warranted. However, this Adjudication leaves 

open the question whether Kerry should have had the burden of provinq that its 

activities were connected with parking lot construction, rather than surface 

mining, once DER had _met its threshold burden. 

OPINION 

DER has :petitioned for reconsideration of our Adjudication of the 

above-captioned appeal, issued June 4, 1984. The petition offers the following 

grounds for reconsideration: 

1. The Board's decision is not sup:p:Jrted by 
substantial evidence: 

(a) The evidence does not support a holding 
that Kerry's activities fell t·Jithin the exceptions 
to the definition of surface mining in 52 P. S. 
§1396.3. 
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(b) In deciding that Kerry's activities 
did not constitute unpenni tted surface mining, 
the Board should not have relied upon the type 
of explosive used by Kerry to blast ·the over
burden, or upon Kerry's failure to a:mduct 
certain activities CCilliiOnly associated with 
surface mining operations, e.g. , Kerry' s fail
ure to construct treatment and or sedilrentation 
ponds. 

2. '!he Board's decision involved errors of law: 

(a) 'Ihe Board assigned the entire burden of 
proof to DER, whereas Kerry's defense that its 
activities fell within an exception to the defi
nition of surface mining is an affinna.tive defense, 
whose burden should have rested on Kerry, according 
to Western Hickort v. DER, D:>cket No. 82-141~ 
(Adjudication, June 2, 1983). 

(b) The Board should not have used ''a suf
ficiently connected with surface mining" test to 
detennine if Kerry's activities constituted unpermi t
ted surface coal mining·· activities. 

3. The Board's Adjudication rrakes it virtually im
fOSsible for DER to regulate unpermitted surface 
mining activities, because the Board has imposed 
the element of "intent to mine coal" into the defi
nition of surface mining, withOut statutory author
ization to do so. 

.· . . 

Feconsideration of a Board Adjudication is governed by 25 Pa. Code 
§21.122 (a) : 

§ 21.122. Rehearing or reconsideration. 

(a) The Board may on its own notion or upon 
application of counsel, within 20 days after a 
decision has been rendered, grarit reargument before 
the Board en bane. Such action will be taken only 
for compelling and persuasive reasons, and will 
generally be limited to instances where: 

(1) The decision rests on a legal ground 
not considered by any party to the proceeding and 
that the parties in good faith should have had an 
opportt.:ni ty to brief such question. 

( 2) The crucial facts set forth in the 
application are not as stated in the decision and 
are such as v..ould justify a reversal of the decision. 
In such a case reconsideration "M:Juld only be granted 
if the evidence sought to be offered by the party 
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requesting the reconsideration. could not with 
due diligence have offered the evidence at the 
time of the hearing. 

Evidently, mere disagreement with an Adjudication is not sufficient reason to 

:request reconsideration. N::>rmally, a party wro dis~grees with an Adjudication 

is expected to appeal. · Section 21.122 (a) reflects the presurrptian {to which 

the Board is entitled) that the Board has carefully considered the record before 

it, so that reconsideration of the same record only \Veuld waste the BoaXd' s time 

without produc::ing a different result. Excepting quite unusual circmnstances, · 

therefore, reconsideration is warranted only when the Board should be considering 

previously unavailable legal arguments or evidence. 

Examining DER's grounds for. reconsideration, listed supra, we ~~4, 

that only the ground 2 (a) possibly can fall within the. criteria of Section 21.122 (a). 

Grounds l(a) and l(b) obviously are mere disagreements with the Board's analyses 

of the evidence. The issue of how to define surface mining was thoroughly discussed 

by DER in its brief, as remarked on p. 13 of our June 4, 1984 Adjudication; thus 

grounds 2(b) and 3 do not fall under §21.122(a) (2). 

Nevertheless, setting aside the merits of ground 2 (a) for the noment, 

~ will make a few remarks about these other-now ruled out for reconsideration--

grounds, because they suggest that our June 4, 1984 Adjudication is capable of 

misinterpretation. First of all, our Adjudication did not rold that Kerry's 

·activities fell within the exceptions (i), (ii) and (iii) listed in 52 P.S. 

§1396.3. The first FOrtion of the definition of surface mining in §1396.3, whic..~ 

the Board did not quote in its Adjudication, reads : 

"Surface mining" shall mean the extraction 
of minerals from the earth or from waste or stock 
piles or from pits or banks by rerroving the strata 
or rraterial '>vhich overlies or is a.l:xJve or between 
them or otherwise exposing and retrieving them 
from t[:Q surface, including but not limited to 
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strip, auger nu.n1ng, dredging, quarrying and 
leaching, and all surface activity cxmnected 
with surface or underground mining including 
but not limited to exploration, site preparation, 
entry, tunnel, drift, slope, shaft and borehole 

. drilling and construction and activities related 
. thereto, but not including those portions of 
mining operations carried out beneath the sur
face by :rreans of shafts, tunnels or other 
underground mine openings. 

'!he Board fotmd (Finding of Fact 26), that "no ooal had been exposed" as a result 

of Kerry 1 s blasting activities, "nor had any coal been rerroved from the site." 

'Ihe Board therefore ·concluded that there had been no· "extraction" of ooal, or 

exposure and retrieval of ooal, in the context of the al:::ove definition of "surface 

mining. II 

Consequently· the Board further concluded that if Kelly had engaged in 

"surface mining," Kelly 1 s activities must fall under the phrase "and all surface 

aCtivity ·connected with surface or underground mining ..• " (emphasis added) . The 

Board did not create the "connected with" surface mining ~st; the legislature 

created the test. '!he legislature did not indicate in any way that activities 

lying outside its exceptions (i), (ii) and (iii) could not be "connected with" 

surface mining. 'lhus, in an:y given fact situation, where there has been no ex

traction, exposure or retrieval of coal (as in the present appeq.l), and where 

activities DER complains of do not obviously fall tmder the exceptions (i), (ii) 

and (iii), the Board (again as in the present appeal) must examine those activities 

to see if they are sufficiently connected with surface mining to constitute "sur-

face mining" under the §1396.3 definition. As Kerry argues in its reply to DER's 

petition, although the definition includes "borehole drilling" in the list of 

surface activities "connected with" surface mining, surely it is doubtful the 

legislature intended that drilling a vlater well be regarded as surface mining per 

se under the definition. 
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In deciding whether the activities canplained of were connected with 

sur£ace mining, the Board can and should review all evidepce p:>ssibly relevant 

to this crucial issue. The type of explosive used by Kerry, and Kerry's failure 

to construct treatment or sedimentation ponds, are relevant to the issue of 

whether Kerry's activities were connected with surface mining. 'lhese facts did 

not detennine the Board 1 s conclusion that Kerry had not beeri. engaging in surface 

mining, but certainly the Board's conclusion would be less defensible if, e.g., 

Kerry had constrUcted a treatment pond. 

DER's complaint that the Board unauthorizedly has imposed the element 
~· . . 

of "intent to mine coal" into the definition o£ surface mining is not well-:-founded. 

11Iritent" played no role whatsoever in our J...djudication, and indeed is not eveh 

rrentioned therein, as a careful reading will make manifest. Ironically, DER 

itself, in its p:>st~hearing brief (p. 14), finds it ~rthwhile to argue: "'!here 

is no question that Kerry Coal intended to mine the site in question." 

·Returning now to ground 2 (a), our Adjudication did rest on our assignment 

. of the full burden of proof to DER, including the requirerrent that DER carry the 

burden of sho\ving that Kerry 1 s activities were sufficiently connected with surface 

mining to constitute surface mining under Section 1396. 3. Our Conclusion of Law 5 

explicitly held: "DER has failed to show by a preponderance of the evidence that 

Kerry was, at the time and place cited, engaged in unpermitted surface mining of 

coal; hence DER has not carried its burden of proof in this matter." In so assign-

ing the burden of proof to DER, we followed the precept of 25 Pa. Code §21.101 (b) ( 1) , 

which states: "The Department shall have the burden of proof ... where it files a · 

complaint for a civil penalty." DER accepted without challenge the principle that 

in this appeal DER carries the burden of proof (DER post-hearing brief, p. 10). 

DER' s brief nowhere arqued that Kerry's defense was an "affirmative" defense 'l.vhich 

shifted the burden of prcof to Kerry. 
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Therefore we do not agree that DER' s contention 2 (a) entities DER to 

reconsideration under Section 21.122(a) (1). The decision rested on a legal 

ground every party had full opportunity to consider, namely that DER had the 

full burden of proof. Only if we had ruled as DER now; requests, namely that the 

burden of proof had shifted to Kerry, would there have. been grounds ~or: recon

sideration under Section 21.122 (a)·, because then the deci&ion would have rested 
. .. .. -- .... . ... 

on a -legal ground not considered by the parties. . ..... 
. . . . . - . . 

We stress, mwever, · that our refusal to grant reconsideration does~ not 

imply DER's contention--that the burden of proof shOuld. have shifted to Kerry--

wholly lacks merit. In Western Hickory, :Supra, which also involved an appeal from 

a civil penalty assessment for un:permi tted mining, we held that--although DEF. had 

the burden of proof--once DER had met its threshold burden of showing there had 

been "willful" un:per.mi tted mining, the ap:pellant had the burden of establishing 

defenses to this showing, by, e.g. , proving Blat DER actually had given the 

ap:pellant :pennission _to mine. Although t"lestern Hickory is distinguishable from 

the instant appeal, therefore (because in the instant ap:peal the issue is not 

whether. the un:pernU.tted nri,ning was "willful" but rather"'whether there was "mining" 

at all), the t-7estern Hickory holding could be consistent With giving Kerry the 

burden of showing its activities had not been connected with surface mining, ·once 

DER had met its threshold burden of showing Kerry had engaged in such common 

surface mining activities as blasting and overburden removal. 

The Board's rules and regulations, 25 Pa. Cbde §21.10l(a) read: 

(a) In proceedings before the Board the 
burden of proceeding and the burden of proof 
shall be the same as at comrron law in that such 
burden shall normally rest with the party assert
ing the affirmative of any issue. It shall 
se~erally be the burden of the party asserting 
the affirmative of the issue to establish it 
by a prer,x:mderance of the evidence. In cases 
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where a party has the burden of proof to estab
lish his case by a preponderance of the evidence, 
the Board may nonetheless require the other party 
to assume the burden of going forward with the 
evidence in whole or in part if that party is in 
r:ossession of facts or should have knowledge of 
facts relevant to the issue. 

We take Section 21.101 (a) to mean that, although under Section 21.101 (b). DER 

has the burden of proof in civil penalty assessments, in some circumstances the 

appellant should be required to prove his affirmative defenses, once DER ha~ 

rret appropriate threshold burdens. This was the reason for our affirrna.ti ve 

defense ruling in western Hickory, supra. OUr Adjudication in the instant appeal, 

which we refuse to reconsider, leaves open the question whether, under our rules, 

Kerry should have had the burden of proving its blasting and overburden ~em:?val 

activities were connected with parking lot construction, not surface mining, once 

DER had met its threshold burden. 

ORDER 

WHEREFORE, this 16th day of August , 1984, it is ordered as follows: 

1. DER's petition for reconsideration of our Jline 4, 1984 Adjudication 

in this matter is rejected~ 

DATED: August 16, 1984 

cc: Bureau of Liti~2tion 
Diana J. Stares, Essuirs 
Bruno A. Husca:t.ello, Es=I"llire 
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CQ,1,JMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

ll~RRISBURC, PENNSYLVANIA 11101 
(717) 787-3483 

JAMES E •. HARI'IN, t/d/b/a 
JAMES E. MARriN COAL CCMPANY 

. . 

~ v. 

. . 

. . 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION ~.NO ORDER 

Docket No. 83-120-G 

S'(JR MY.riON FOR SU1MARY J'Ul:X;r.1ENT 

Synopsis 

An appeal was taken from DER 1 s refusal to alter the tenns of an ·approved 

reclamation plan to provide for terracing rather than grading to AOC. The approved 

reclamation plan constitutes a condition of the operator 1 s mining penni t issued , 

' 
pursuant to the Surface Hining Act, 52 P.S. §1396.1 et ~- Such a refusal, while 

it may not alter the status quo, can affect the rights or obligations of the 

operator. Therefore the refusal is an appealable action \vi thin b'!e meaning of 

2 I'a. C.S. §101 and 25 Pa. Code §21.2. Ho\.,ever, the operator's failure to appeal 

the terms of the original permit rendered those terms final. In such a case, an 

appeal can be had only up::m a soowing of truly exceptional circumstances. Since 

there has teen no such showing here, DER' s rrotion for summary judgment is granted. 
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•· 

OPINION 

Tv.D appeals have been consolidated under the a.OOve docket number, namely 

the appeals originally docketed at 83-120-G and 83-121-G. DER has filed a notion 

for Sunrna.J:Y judgment in the appeal originally docketed at 83~120~; DER specifically 

does not seek surrnnary judgment in the appeal originally docketed at 83-121-G. 

Therefore this adjudication will pertain solely to the appeal originally docketed 

at 83..:.120-G, not to· the oonsolidated appeal. Unless explicitly stated otherwise, 

the phrases "the appeal" or "this appeal" used below refer to the originally docketed 

83-120-G appeal only. 

Martin has appealed from a May 23, 1983 DER letter to Hartin, which in 

pertinent pcirt reads:. 

Dear Mr. Martin: 

As you did not stay to discuss the status of your recla
mation alternatives after our May 3,· 1983 site visit, this 
letter will act as a follow-up to that field inspeation. 

Concerning the reclamation plan on the sites in question, 
please find: 

Since you have completed backfilling on your 419-6 & Amend
ments Pe:r:mit and it would be unproductive to have you change to 

\ 
I 

the approved approximate original contour backfill now, we will 
approve your terrace backfill after receiving a proof-of-publication 
advertising the revisions to your mine drainage pennit, No. 35730SM14, 
and an amended Page 8 of the mine drainage. 

As for your other Pe:r:mits, 419-7 on 3574&~12, 419-11 on 3573Sr114, 
and 419-16 on 3578BC16, please be advised that since an approvable 
terrace backfill plan was never suhnitted and the terrace on these 
areas would not be beneficial or consistent with the post mining land 
use, we are hereby denying your terrace request. Your backfilling 
should progress in the approximate original contour manner which has 
been previously approved. 

This action of the Department IreY be appealable to the Environ~ 
mental Hearing Board, Third Floor, 221 North Second Street, Harrisburg, 
Pennsylvania, 17101, (711-787-3483) by any aggrieved person pursuant to 
Section 1921-A of the Administrative Oode of 1929, 71 P.S. Section 
510-21; and the Administrative Agency law, 2 Pa. C.S., Chapter SA. 
Appeals must be filed with the Environrrental Hearing Board within 
thirty (30) days of receipt of written notice of this action unless 
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the appropriate statute provides a different time period. Cbpies 
. of the appeal form and the regulations governing practices and 

procedures before the Board may be obtained from the Eoard. '!his 
paragraph does not, in and of itself, create any right of appeal 
beyond that permitted by applicable statutes and decisional law. 

Martin contests DER's denial of terrace backfilling on permits 419-7 and 419-16~ 

Eoth parties appear to agree that the above denial letter, ani this appeal, also 
.• 

include the denial of terrace backfilling on the area covered by permit 419-7 (A) ; 

the Eoard takes the sarre view. 

'!here is no dispute about the following relevant facts: 

1. Mining permits 419-7, 419-7 (A) and 419-16 ~re
issued on May 22, 1975, June 29, 1976 and August 14, 1979 
respectively. 

2. These permits were issued under Section 4 (a) (2) \. 
of the Surface Mining Act, 52 P.S. §1396.1 et seq. ("Act"), .I· ' 

as it existed prior to the 1980 amendments to the Act, which 
became effective October 10, 1980. 

3. As originally issued, the permits called for 
backfilling to approximate original <rontour ("llDC"). 

4 • Martin did not timely appeal the permits when 
they were issued. 

5. Martin's request for approval to terrace backfill 
on the areas covered by the permits was sul::mi tted on or about 
January 15, 1981, after the 30-day appeal period had lapsed for 
each of the permits under discussion. 25 Pa. Code §21.52(a). 

DER claims that it is entitled to surmnary judgment on t:v;:o grounds: 

I. The above-quoted letter is not an appealable action 
of DER's. 

II. Martin • s failure to timely appeal the permits when 
issued has wade their terms final insofar as f-1a.rtin is concerned. 

~\Te prcr:eed to examine these contentions. 

I . Nonap:r:ealabili ty 

DER rests its contention that the above-quoted letter is not an appealable 

action on tv-D distinct lines of reasoning. Primarily, DER argues that under appli-
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cable agency law the letter is not appealable per se, wh:>lly independent 1of 

the merits of Martin 1 s reasons for seeking terrace backfilling rather than HJC. 

But DER also makes the secondary argument that even if ·the letter is not held 

to be per~: unapFealable, under the instant facts it should be ruled unappealable 

for public policy reasons. ~\'e shall examine these arguments in tm:n. 

A. . Per Se N::mapFealabili ty 

DER argues that under Section 101 of the Administrative Agency Law 

2 Pa. c.s. §101 et seq.,. the aforementioned letter is not appealable. ·In further --- . . 

support of this argument, DER cites Gateway Coal Co. v. DER, 41 Pa •. OrMlth 442, 

399 A. 2d 802 ( 1979) , DER v. New Enterprise Stone and Liire, 25 Pa. OrMl th ~ 389, 359 

A.2d 845 (1976), and Annville Township Sewer Authority v. DER, 1980 EHB 425 .• }\ ', 

Administrative Agency Law Section 101, which these decisions c0nstrue, 

defines an adjudication from which an appeal would lie as: 

Any final order, decree, decision, determination 
or ruling by an agency affecting personal·or 
property rights t privileges, irrrnuni ties or obli
gations of any· or all of the parties to the 
proceeding in which the adjudication is made. 

In Annville, supra, the Board [relying on the precedents of New Enterprise and 

Gateway Coal, supra] interpreted this definition of an appealable adjudication to 

mean that DER 1 s refusal to change a previously granted penni t 1 s waste water treat-

ment requirements was not appealable, because DER 1 s refusal to change the status 

quo did not ·alter the rights or obligations of the appell~t penni ttee. . DER 

correctly contends that the Annville facts are squarely on point with the instant 

appeai, wherein the DER action appealed from is no nore than a refusal to alter 

the terms of Martin 1 s original permit, which required ba.ckf illing to AOC, not 

terraces. 
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Recently, mwever, this Board has questioned the correctness of the 

Annville' hOlding. Conemaugh Valley School District v. DER, · Ibcket No. 84-04 7-G 

(Opinion and Order, June 1, 1984) . The facts in Conemaugh also are squarely on 

:pJint with the instant appeal; the Conemaugh Scmol district had appealed DER' s 

refusal to eliminate the requirement of a cc:mninutor in a previously issued permit 

for construction of a sewage treatment plant. As -we pointed out in Conemaugh, the 

argument that a refusal to change the status quo cannot be an appealable DER action 

obviolisly is inconsistent With the Board's standard_ practice--which DER has not 

challenged--of accepting appeals of DER permit denials; denying a permit to someone 

who has not previously held a permit (here we are concentrating on such appeals, 

and are excluding appeals from DER refusals to renew permits) certainly does ~ot 
• . ,1· ' 

change the status quo. The flaw in DER' s logic (and in the reasoning of Annville, 

· ·supra) is that an action which refuses to change the status quo can affect rights 

and obligations, because the applicant's rights and obligations after the permit 

denial are very different from the rights and obligations the applicant w:>uld have 

after a permit grant. Section 101, quoted supra, uses the phrase "affecting ... 

rights or ••. obligations"; to be consistent with DER' s and Annville's reasoning, the 

language Of Section lOJ, v;ould have to be "which does not change ... rights or •.. 

obligations." Indeed, the Board's ot.·m rules and regulations explicitly recognize 

that a refusal to grant a penni t, though a maintenance of the status quo, can affect 

rights and obligations. 25 Pa. Code §21.2 reads: 

(a) The following words and terms, when used 
in this chapter, shall have the following meanings, 
unless the context clearly indicates otherwise: 

Action - Any order, decree, decision, de
termination or ruling by the Ilepartrrent affecting 
personal or property rights , privileges, imnuni ties, 
duties, liabilities or obligations of any person, 
including, but not limited to, denials, modifications, 
suspensions and revocations of permits, licenses and 
registrations ... (emphasis added) 
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saying; 

Despite these considerations, in Conemaugh, supra we follov;red Jlnnville, 

On the other hand, the Board can see good p:>licy 
reasons for following its Armville rule. If we are 
to overturn Armville, we should not do so · wi. thout 
convincing arguments for so doing. It was up to the 
District to furnish such argurrents. 'Ihe District has 
not done so; rather, the District has given us no 
reasons not to accept DER' s urgings that we follow 
our previous Armville holding. Therefore, DER' s -is 

·.the .course we shall take. (Emphasis in original) 

In the instant appeal, however, the appellant has. offered strong arguments for not 

following Armv,;i.ll,.e. Martin contends (Brief in opp:>sition to DER' s notion, p. 9): 

nvl here there is latitude to amend the permit' 
and where issues may be raised which have mt previously 
been adjudicated in any adversarial process, the Depart-· \. 
ment should be held to a standard of reasonableness in · ':1 

· · 

making decisions as to whether previously approved 
permits can be amended. Without an ability to appeal 
from such decisions of the D=partment, the Depart:rrent 
will be free to be as arbitrary and capricious as it 
cares to in denying such requests for amendrrent. 

Martin also has called the Eoard' s attention to Bethlehem Steel Co:q::oration v. DER, 

37 Pa. ~lth 479, 399 A.2d 1383 (1978). In Bethlehem--which explicitly made ref-

erence to New Enterprise, supra, on which Annville heavily relied-the Comronwealth 

Court held that DER' s refusal to wi. thdraw or rrodify a previously issued and unappealed 

(therefore final) variance order was an appealable action. 

DER correctly p:>ints out that the Cormonweal th Court's ruling--that DER' s 

refusal to \vithdraw or rrodify its previously issued variance order was appealable--

was based on the Court's application, to the Bethlehem, supra facts, of criteria 

for aJ::.-pealability originally enunciated in Man O'War Racing Association v. State 

Horse Racing Commission, 433 Pa. 432, 250 A.2d 172 (1969). DER then argues (see 

infra) that under the instant facts these appealability criteria, which involve 

public policy considerations, are not satisfied. However, whether or not we agree 

with this secondary argurrent of DER, it cannot be gainsaid that in Bethlehem the 
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Conm::mwealthCourt explicitly examined, and rejected, the contention that DER's 

refusal to change the status quo was per ~ tmappealable. 

In other ~rds, Bethlehem thoroughly confinns our criticisms, supra, of 

the deficiencies in our Annville holding; a refusal to change the status quo ~ 

affect personal or property r;ights or obligations. In the instant appeal, Martin's 

property rights and obligations tmder allowance of terrace backfill would be sub

stantially different· frcm his present property rights and obligations binding him 

to NX:. backfilling. Therefore, on the authority .of Bethlehem, we rule-rejecting 

DER's primary argument and. the imnediate i.mplieatl.ons of Annville-·that DER's 

refusal to alter the terms of Martin's original pe:rrnit, so that terrace backfilling 

w:::mld becane acceptable, was an action affecting rights and obligations witW.~\ ~e 

definitions of 2 Pa. C.S. §101 and 25 Pa. Code §21.2. 

··B. N:mappealability on Public Policy Grotmds 

are: 

The criteria for appealability originally enunciated in Man O'War, supra, 

(i) ~'las the decision (whose appealability is 
in question) of an adjudicative nature, involving an 
exercise of discretion under individual facts? 

(ii) Does public policy require the decision to 
be appealable? · 

(iii} Did the decision substantially affect 
property rights? 

The Bethlehem court held these three questions t.-~re answered affil::matively, making 

DER' s decision appealable, under the Bethlehem facts concerning DER' s refusal to 

withd:i.aw or rrodify its previously issued variance order. But DER argues that tmder 

the instant facts, questions (ii) and (iii) must be given a negative anSIN'er; DER 

concedes that its decision not to allow r.lartin to terrace backfill "\vas adjudicative. 

However, our discussion supra--to the effect that DER' s decision in the instant 
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appeal lies within 2 Pa. C.S. §101 and 25 Pa. Code §21.2-implies that question (iii) 

actually must be given an affinna.tive answer under the instant facts. Thus only 

question (ii) remains to be examined. 

The eethlehem court used the following language in answering question (ii) 

affinnatively. 

Second, does public p:>licy require that the 
decision in question be deerred appealable? Again, 
we conclude -it does. The cost to industry of 
canplying with envirorimental regulations is ~gh 
and growing steadily and while industry is. obli
gated to bear its ·share of the burden of cleani.ng 
and maintaining our environment, it should not be 
required to incur an expense ·not required by law 
which will ultimately be passed on to _the consumer . 
to the benefit of no one. 

. I 

DER argues that in the instant appeal, public p:>licy does not require appeaiabri.J. ty 

of its decisions refusing ~rrace backfilling because (DER further argues) the Act, 

roth at the tirre r.1artin originally received his pennit and in its present version, 

expresses the policy that SUrface mine sites be backfilled to·AOC [see the fonner 

52 P.S. §1396.4(a) (2)G and the present 52 P.S. §l396.4(a) (2)E]. Martin, asserting 

that "it is not only less expensive but also rrore environmentally advantageaus 

(for Martin) to terrace his property rather than to contour it," contends the public 

J;Olicy reasons for the Bethlehem court's affirmative answer to question (ii) apply 

equally to the instant appeal. 

We will not attempt to balance these op];X)sing public J;Olicy arguments of 

DER and Martin, because in our view there is no need for us to do so. Overriding 

these :r;::olicy argurrents sternning from the arove-quoted Bethlehem language is the 

public J;Olicy consideration that the citizens of this Comronwealth should not have 

any reason to think DER is "free to be as arbitrary and capricious as it cares . to 

in denying such requests for amendments" (Motion Brief, p. 9, quoted supra). This 

J;Olicy consideration--which reflects the general need to ensure public respect for 
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the law in a derrocracy like ours, as well as the special need to ensure citizen . 
respect for and. coo~ration with an environmental enforcement agency like DER

is eml:x:xlied in constitutional due process clauses and in the definitions of 

2 Pa. c.s. §101 and 25 Pa .. Code §21.2 combined with the Legislature's grant of 

powers to this Board, 71 P.S. §510-21. In the face of these constitutional, · 

legislative and regulatory enactments, we can. find no basis for rejecting the 

appealability of DER' s action under the instant facts, once we have ruled that 

DER's action affected rights and obligations within·the definitic:>ns of 2 Pa. C.S. 

§101 and 25 Pa. Code §21.2. We rerogmze that .the Bethlehem court did not reach 

any such conclusion, but we also recognize that the Bethlehem court--having already 

decided that public :fOlicy required appealability under the Bethlehem facb?-.~p 

not need to examine the implications (vis-a-vis 2 Pa. c.s. §101 and 25 Pa. Code 

§21.2) of its holding that DER.:;'s action substantially affected the appellant's 

property rights. 

In short, we hold that DER' s refusal to m:xlify Martin's penni t, so as to 

allow terrace backfilling rather than the originally required AOC backfilling, was 

an appealable action of DER' s. 

II. · Finality 

The facts 1-5 listed at the outset of this Opinion show that Martin did 

not timely appeal the permits requiring AOC backfilling when those permits were 

issued, and did not request permission to terrace backfill until many years after 

tlx>se permits had been granted. DER contends that (irrespective of the appealability 

issue: we have been discussing) Martin's failure to timely appeal the pemits or to 

timely challenge their N::JC requirement has made the AOC requirerr.ent final insofar 

as Martin is concerned. 
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v7e agree with this contention of DER, which Martin has not countered 

and which is consistent with our own and Pennsylvania court precedents. For 

example, in Allegheny County Sanitary AutlDrity, Ibcket NJ. 82-269-G (Opinion 

and Order, July 22, 1983), we wrote: 

The validity of now final DER actions (those 
which under 71 P.S. §510-2l(c) and 25 Pa. Code 
§21. 52 (a) are no longer appealable) cannot be 
litigated under the rubric of the· instant appeal.. 

We also agree with DER's argument [citing Cormonwealth, DER v. Wheeling.:..Pittsburgh 

·steel Corp., 22 Pa. OrMlth 280, 348 A.2d 765, affirmed and remanded, 473 Pa. 432, 

375 A.2d 320 (1977)]~ that public policy strongly disfavors untimely challenges 

to penni ts: 

· 'Ib allow Martin and other operators to challenge 
·the tenns of issued unappealed penni ts at any 
indefinite future time simply by requesting 
changes to the penni ts and then appealing from 
the Department's decision, destroys any finality 
of penni ts issued by the Department. (DER Brief, 
pp. 10-11) 

Therefore ~·reject Martin's argument, quoted earlier, that "where issues may be 

raised \~ich have not previously been adjudicated in any adversarial process, the 

Cepartment should be held to a standard of reasonableness in making decisions as. 

to whether previously approved penni ts can be arrended. 11 The proper standard, oon

sistent \vi th the public policy favoring finality, must put a heavy burden on the· 

party vJho seeks to modify his previously unappealed-from, now final pennit. For 

example, Martin' s burden might be to meet the standard for modifying the terms of 

a oonsent decree, which has been held to require a showing of 11 fraud, accident or 

mistake." Pa. Human Relations Cormnission v. Graybill, 482 Pa. 143, 393 A.2d 420 

(1978). Because a permittee accepts and uses a permit wholly voluntarily, without 

any legal compulsion, a pennittee who seeks to rrodify his previously unappealed-from 

permit appears to have much the same status in equity as a party who seeks to rrodify 
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a previously voluntarily entered-into consent decree. 

In writing this last paragraph, we do not wish to imply that the only 

grounds for rrodifying a now final :pennit should be fraud, accident or mistake; 

w= need not, and do not, rule on that issue now. However, we do wish to stress 

that an ap:pellant permittee must not expect.he will be allowed to rrodify his 

now final penni t absent a showing of truly exceptional circumstances, warranting 

a collateral attack on that pennit he previously had freely accepted. We see 

oothing exceptional in the irist:cqlt. circumstances~ · According to Martin 1 s pre

hearing nerorarrlurn, Martin 1 s reason for presently seeking :rrodification of his 

:penni ts is not rrore than: 
~ .. 

9. Martin desires to construct terraces on 
his land as part of his reclamation requirerrents. 
Terraces will make the land rrore useful and valuable 
to him and rrore sui ted to the intended post-mining 
land use: fanning and grazing. 

Martin offers no explanation of his failure, ·in his original perrnit applications, 

to ask for-and to appeal if DER denied-terrace backfill; when 1-Brtin applied for 

and received his :penni ts, requests to terrace backfill were allowed under the Act, 

.former 52 P.S. §1396.4 (a) (2)G. Martin rnakes no allegations of fraud, accident, 

mistake or other exceptional circumstances warranting a collateral a~tack on his 

pennits. 

Wherefore, DER' s notion for surrmary judgment is granted. In so ruling 

we obviously have not examined (because we deem them irrelevant in view of Martin Is 

just enunciated burden) the merits of DER's originally enunciated reasons _ _for 

deny-:ng terrace backfill, stated in the appealed-from letter of May 23, 1983 quoted 

at the outset of this Opinion. 
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ORDER 

AND NCW, this 20th day of August, 1984, for reasons explained in 

the accanpanying Opinion, it is ordered that: 

1. Our Order of June 16, 1983, consolidating under the single docket 

number 83-120-G the appeals originally docketed at 83-120-G and 83-121-G, 

~s vacated .. .. 

2 •. 

3~ 

The appeal prig.irially docketed at 83-120-G is dismissed. 

I:bcumentS pertairiing to the. aweal originally docketed at 83-121-G ....... 

henceforth shall be captioned with this original .. 83..;.121-G docket number. 
,· 

ENVIIDNMENI'AL HEARING BOARD 

fz;.__j llj 
EOOARD GERJUOY ·1 
Member 

DATED: August 20 1 1984 

cc: \~Ur"eau of Litigation 
zelda CUrtiss I Esquire, for DER 
Eugene E. Dice, Esquire 1 of Dice and Childe 1 Harrisburg, for appellant 
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.. .. 

ARMJNI) WAZEl.IE 

·.v. 

CO/t·IMONWEALTH OF PENNSYL.VANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. .. 

· · Docket No. 83-063~ 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and BOROUGH OF PUNXSUTAWNEY 1 . Intervenor 

OPINION AND ORDER 

syllabus· 

'lbe Board ;ruled on three issues of law delineating the matters to 

be .addressed at the hearing in the above captioned appeal. It held that 
. . 

evidence concerning discussion between Appellant and DER regarding the con-

sequences of his alleged violatio~ IDuld not be oonsidered in light of the 

fact that an order directed to Appellant b.D years prior to I?ER' s revocation 

of his pemit notified Appellan~ that failure to comply with the Act could 

result in penalties~ Secondly 1 the Board held that principles of finality 

preclude Appellant's challenge to either the content or the validity of prior 

DER orders where Appellant. failed to appeal the sarre. Iastly, the Board 

found that DER is required to consider the economic effects of its actions 

when the Act under which the action is taken gives DER discretiona..ry auti1ority 

to act. 
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OPINION 

On February 10, 1984, this Board ordered the parties in this appeal 

to sul:mi. t rnerroranda addressing ·three legal issues relevant to the proceeding. 

Having received th~ requested rnenoranda, ·the Board now rules U};X)n the parties' 

legal contentions. 

DER and Wazelle were requested to address the following issue: 

. 1. Whether or not the Board nee<;} consi_!ier -~Y 
evidence about discussions, oral camumications, 
etc. between DER cind Wazelle concerning Wazelle' s 
alleged violations, assuming arguendo that it has 
been established DER had mailed Wazelle a notice 
of such violations. 

Wazelle maintains that such evidence is gennane to the issue of the 

reasonableness of DER' s revocation of Wazelle' s Solid Waste Permit. The argument 

appears ·to be that discussions between Wazelle and DER concerning the alleged 

violations "WOuld be relevant to a determination of the reasonableness of DER' s 

action in revoking the permit. In support _of this argument, Wazelle cites Judge 
.. ~1 

Kramer's concurrence in Sunbeam Coal CO:rp. v. DER, 8 Pa. Crwlth. 622, 304 A.2d 169 

(1973). Judge Kraner's comnents are directed at a hypothetical situation which 

is not presented here, narrely a DER refusal to issue a license based upon previous 

no·i:ices of violation. 'Ihe concems expressed in his opinion focus upon the fact 

that notices of violation are not appealable actions. Sunbeam, 304 A. 2d at 171. 

'llle inability to challenge the DER findings contained in such notices might give 

rise to constitutional concerns if DER were to base its subsequent refusal to 

grant a license upon those findings. The operator "WOuld be deprived of his business 

for at least a feM days without first having the opportunity to challenge the 

factual basis for the DER action. This, the judge felt, might arrount to a taking 

of property without due process of law. 

-749-



We need not ccmrent upon the correctness of these observations; the 

circumstances of this case are clearly distinguishable from trose which Judge 

Kramer describes. DER 1 s revocation of Wazelle 1 s Solid Waste Permit was based 

upon prior findings of violations. These findings were contained in ~ orders, 

dated :December 3, 1980 and January 18, 1983, to which reference is made in the 

letter which fonns the subject matter of the instant appeal. Both orders oon

tained the statement that the DER action could be appealed to this Baord. Thus, 

DER 1 s revocation of Wazelle 1 s permit does not rest UJ:On factuai- findings which 

Wazelle has not had an opportunity to challenge. 

Wazelle argues that "nere receipt of alleged violations is not sufficient 

to revoke a permit, unless the consequences of such violations are clearly made 

known to any such party affected" (emphasis in original) • :Appellant's Metrorandum 

of Law 1 p. 2 ~ ·· First of all, we do not believe that Sunbeam supports this contentiono 

We note, al~, that nothing in the Solid Waste Management Act, 35 P.S. §6018.101 et 

seq. imposes any such obligation upon DER. -- --· 
Seoondly, we observe that the . short answer to this contention is contained 

in Paragraph I of the Order of December 3, 1980 which reads as follows: 

.2. Failure to comply with any tenn or provision 
of. this Order shall subject Wazelle to all penal ties 
and remedies set forth in the Solid Waste Act for 
violations of an order issued pursuant to said Act, 
including but not limited to, proceedings for 
injunctive relief, the assessment of civil penalties, 
and surrmary or misderreanor criminal proceedings. 

Thus, Wazelle received notice from DER of the J:OSSible consequences of his con-

tinued failure to oomply with the te:rms of the Solid Waste Management Act, and the 

requirements irnposed on him by DER pursuant thereto, well over tw:J years prior to 

the date UJ:On which DER revoked his permit. Wazelle is deemed to understand that, 

under the Act, DER may revoke a permit if it finds that the permittee has failed 

to canply with any provision of the Act. 35 P.S. §6018.503 (c). In light of the 
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foregoi17g -we find it unnecessary to consider evidence of discussions l:etween 

Wazelle and DER relating to the consequences of his failure to comply. 

'lhe second issue which DER and Wazelle -were requested to address was 

phrased as follows: 

2. Whether findings set forth in unappealed
f~·orders to Wazelle are established by res 
judicata principles, and therefore cannot be 
disputed in these hearings. 

As DER points out, eancepts of finality and~ judicata are generally 

considered interchangeable in the administrative law context. Finality of DER 

orders is governed by 71 P.S. §510-2l(c), which reads in pertinent part as follows: 

Any action of the Depart::ment of Environmental 
P.esources. may be taken initially without regard 
to the Adrninistrati ve Agency Law, but no such 
action of the department adversely affecting 
any person shall 1:e finql as to such person 
until such person has had the opportunity to 
appeal such action to the Envirornrental Hearing 
Board. 

As not;ed above, the prior orders ·of DER directed to Wazelle expressly 

infonned him of his right to appeal under this section. His failure to take an 

appeal of the orders rendered them "final" and foreclosed any attack upon their 

content or validity in this subsequent proceeding. Conm:m'Wealth v. Derry 'lbwilship, 

466 Pa •. 31, 351 A.2d 606 (1976); Cormonwealth, DER v. Williams, 57 Pa. Crwlth. 8, 

425 A.2d 871 (1981). 

'!his Board recently had occasion to address issue 2 fo:rmulated supra 

in ·Municipality of Bethel Park v. Corrm::mwealth, DER, EHB I::bcket N:>. 83-067-G 

(Opinion and Order dated August 8, 1984) • '!here, the appellants sought to presel:Ve 

the opportunity to challenge the findings set forth in prior DER orders. Having 

fol.IDd that the orders had becorre final due to appellant's failure to timely appeal 

the same, the Board stated: 
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This finality would have meant that-in any 
future action by DER to enforce those orders 
or to penalize the appellants for not co:rrr 
plying With those orders--DER1 s disyretion 
to issue the orders, under the relevant facts 
as DER found them, could not be challenged. 

'Ihe Board also noted that the findings of fact themselves likewise would not be 

subject to subsequent challenge. 

Wazelle, though given the opportunity, has not convinced this Board 

that its holding in this regard is contrary to Permsylvania law. We do not find 

·"Bethlehem Steel v. DER, 37 Pa. Onwlth. 479, 390 A.2d 1383 (1978), to which Wazelle 

directs us, applicable in the present context. T.here is no indication that the -

factual detenninations Which give rise to the legal duty upon which the DER orders 

are .based have changed in any relevant aspect. Therefore, the Bethlehem court 1 s 

discussion· of ·res '-judicata principles does not :rrove us to qualify our preceding 

discussion of finality. We :OOld that Wazelle will not 1:e pennitted to challenge 

the findings set forth in the DER orders of December 3, 1980 and January 18, 1983 • 
. . 

The Board requested a merrorandum on the third issue from the Borough 

of ;punxsutawney and ·gave DER the opportunity to respond to the Borough Is argunents 

;i:f ;i:t so desired. DER apparently has chosen to forego this opportunity. 'Ihe 

issue Wa.s phrased as follows: 

3. Whether, when deciding to revoke Wazelle 1 s 
pe:r:mi t, DER was required to take into account the 
effects of such revocation on the Borough and 
its residents. 

We have concluded that, under the circumstances of this case, DER must consider 

the reasonably foreseeable direct economic effects of its action. 

Conrronwealth Court recently has addressed this issue in Einsig v. Pennsyl-

vania Mines Corporation, 69 Pa. Onwlth. 558, 452 A.2d 558, 567 (1982): 
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(W) here the language of the Act is mandatory, 
DER must enforce the mandatory provisions 
regardless of the eeonomic consequences. If, 
rowever, the Act gives DER discretionary auth
ority to act, i.e. , setting up tirrietables, 
levying fines, granting waivers, etc. , we 
believe DER must consider the economic inpact 
of its actions. [quoting Rochez Bros., Inc. 
v. Ccmronwealth, DER, 18 Pa. Ornvlth. 137, 
334 A.2d 790, 797, n.8 (1975)]. 

In light of this decision, we must initially detennine whether the 

Solid Waste Management Act grants DER discretionary authority ..to act. Counsel 

for the Borough has pointed out that this issue apparently was resolved in 

Susquehanna County v. Comrronwealth, DER, 58 Pa. OIMlth. 381, 427 A.2d 1266 -(1981), 

rev'd on other grounds, 500 Pa. 512, 458 A.2d 929 (1983). In Susquehanna, the 

Ccmronweal th Court affinned a portion of the underlying adjudication by this 

Board which· had held that a county does not have standing to challenge a DER 

order, in part because "the rrethod chosen by DER to enforce its Solid Waste 

Management Act is discretionary •.• " Thus, it appears that, since it has been 

detennined .that DER' s administration of the Act is discretionary, DER was required 

to consider the economic effects of its action iri revoking Wazelle's pennit. 

This conclusion also is consistent with the meaning of standing to 

appeal, as interpreted under the standard of William Penn Parking Garage v. City 

of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). The Supreme Court's decision 

in Susquehanna, supra, held that a county did indeed have standing to appeal. 

Under William Penn, economic injury is specifically mentioned as an acceptable 

basis of standing. 

~le note, however, that Cornronwealth Gburt has been careful to observe 

that DER is not "required to make a detailed economic impact study before issuing 

an order ••. DER must consider such adverse economic impact as can reasonably 
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be foreseen or detennined at the time it issues its order. " East Pennsboro 

'Ibwnship v. Comronwealth, DER, 18 Pa. Onwlth. 58, 334 A.2d 798, 803 (1975). 

In the instant case, where the Borough has intervened specifically 

for the purpose of denonstrating the adverse economic effects of DER' s action, 

DER should consider those effects which are direct and reasonably foreseeable. 

'lhe Borough has alleged that the closing of Wazelle' s operation will result in 

increased collection and disPJsal costs for the residents of the Borough. 'Ib 

the extent that such increased costs are the inmediate and -direct result of 
. 

DER 1 s action they should be considered. However, indirect effects, such as a 

PJSsible long-tenn increase in refuse disPJsal costs resulting from decreased 

rompetition within the waste disPJsal industry, are too rerrote to l:e considered 

relevant to DER '.s decision-:-making process. Likewise, the general detriment to 

the ''health, safety and welfare of the general public" which the Borough seeks 

to prove (Borough pre-hearing rnenorandurn, p. 2) is hann far too vague and 

speculative. 

ORDER 

WHEREFORE, this 21st day of August, 1984, it is ordered that: 

1. Evidence relating to corrmunications l:etween Wazelle and DER prior 

to the pennit revocation will not l:e admitted for the purpose of derronstrating 

that ~lazelle received insufficient notice of the consequences of his alleged 

violations. 

2. Neither the content nor the validity of the orders of December 3, 

1980 and January 18, 1983 may be challenged at the hearing in this matter. 
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3. The Borough may present evidence derronstrating the direct, reason-

ably foreseeable effect upon refuse collection and disposal costs for the residents 

of the Borough. Indirect or rerrote effects of DER's action are deerred irrelevant; 

accordingly, evidence will not be received regarding the saxre. 

ENVIFONMENTAL HEAR.IN3 BOARD 

EI:WARD GER.JUOY .. ~~· 
Member 

DA'IED: August 21, 1984 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire, for DER 
R. Edward Ferraro, Esquire, Ferraro & Young, Punxsutawney, for Appellant 
A. Ted Hudock, Esquire, Borough of Punxsutawney Solicitor, for Intervenor 
Stephen L. Johnson, Manager, Borough of Punsxutawney 
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JOSEPH GEORGE 

. ·.v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

R~RRISBURG, PENNSYLVANIA 17101 
(717) 787·3483 

. . 

. . 

. . 
. . 
-

Docket No. 84-223-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
AND CONSOLIDATION OOAL CO-IPANY, Permittee 

OPINION AND ORDER 

5'ynopsis 

Permittee has rroved to dismiss this appeal on the ground that 
.. . 

:, .. 

Appellant ha.s failed to allege sufficient facts to confer standing to challenge 

DER' s penni t i$suance under the Bi tl,lillinous . Mine Subsidence and Land Conse:rvation 

Act, 52 P.S. §1406.1 et seq. The notion is denied and Appellant is granted . · 

leave to amePd its notice Of ~P,eal to contain the lacking factual allegations. 

25 Pa. Code §21.51 .is to be liberally construed; amendrrent of the notice of 

appeal is apPropriate where it will further the just, speedy and inexpenSive 

determination of the·issues presented. 

OPINION 

On July 5, 1984 appellant Joseph George filed a notice of appeal with 

this Board. Attached thereto were copies of cornnunications from DER personnel 

· concerning the issuance of a Coal Mining Activity Permit and a Subsidence Control 

-756-

\ . 



--~~~. ":~~:~~·· 

.... :.~· 

Pennit 1:9 Consolidation Coal Company. The pe:rrnittee, Consolidation, has noved 

this Board to dismiss the appeal ori the ground that the notice of appeal failed 

to contain certain items of infonnation. 

25 Pa. Code §§21. 51 (d) and (e) require only that the notice of appeal 

be accanpan.ied by a copy of written notice of the DER action (if appellant has 

received the sane) and that the notice of appeal set forth, in separa~e numbered 

paragraphs, the appellant's specific objections to the DER action. These require-

ments have :been met in the instant case. As noted, appellant attached to the notice ,, 

of appeal a copy of the relevant written notification from DER. The notice of 

appeal also corrplained of DER' s "non-consideration" of the effects of Consolidation.' s 

proposed mining operation lipon a surface stream, waterfall, and a coal seam over-

lying that which Consolidation intends to mine. 

Consolidation also argues that appellant's appeal sl:ould be dismissed 

because he has failed to allege any ownership or leaseh:::>ld interest in the stream, 

waterfall or overlying coal seam; this property interest, Consolidation maintains, 

is neeessary to confer standing upon appellant under the provisions of the 

Bituminous Mine Subsidence and land Conservation Act, 52 P. S. §1406 .1 et seq .. 

("Subsidence Act") • In John F. CUlp, III v. Cormonw=al th, DER (EHB D:>cket NJ. 

83-194-G, Opinion and Order issued January 10, 1984) , a case very similar to the 

present one, this Board held that 25 Pa. Code §21.51 is to be liberally oons.trued 

to permit amendment of the notice of appeal where this will further the just, 

speedy and inexpensive deterrrination of the issues presented. Consolidation has 

not alleged that the failure to allege this ownership interest has in any way 

prejudiced the preparation of its case. Acoordingly, appellant is granted leave 

to amend its notice of appeal to state facts sufficient to ronfer standing to 

challenge the DER action. 
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.·..::·. 

ORDER 

WHEREFORE, this 29th day of August, 1984, Appellant is granted 

thirty (30) days from the date of this Orde:r:- within which to amend its notice 

of appeal so as to contain allegations sufficient to confer standing to 

challenge the DER action at issue. 

ENVIIDl'MENTAL HEARING BOARD 

DATED: August 2:9, 1984 

cc: Bureau of Litigation 
Marc A. Ibda, Esquire, for DER 
William M. Baily, Esquire, of Thompson & BaiJ:y, Waynesburg, for Appellant 
Daniel E. Ibgers, Esquire, of Consolidation Coal Company, Pittsburgh 

for Pennittee 
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C0/1./MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

22l NORTH SECOND STREET 
THIRD FLOOR 

ll-\RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

ALLEGHENY COUNTY SANITARY .AU'IHORITY 

·.v. 

. . 

. . · · Docket No. 83-075-G 

COMMONWEALTH OF ·PENNSYLVANIA 
· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. OPINION AND OPDER 
SUR DER MYI'ION 'IO DISMISS 

Synopsis 

Appeal .. was taken from DER' s refl.isal to oonsider revised applications 

for grants under Act 339, 35 P.S. §701 et ~-- The applications ooncerned 

facilities whose grant eligibility had beeh ln dispute. ·DER's Motion 

'Ib Dismiss is . reiected. Act 339 requires that applications be filed 
I 

before January 31 of the year following that for which ·the grant is sought; 
. . . . 

this alone does oot preclUde DER consideration of a 'revised application, par-
. . 

ticularly where.DER in the past has accept~ revised applications after the 

January 31 deadline. In addition, the failure of appellant to appeal at the 

time it received payment representing part of the requested grant will not be 

adjudged a failure to ~ly appeal within the meaning of 25 Pa. Code §21.52 (a), 

in the c:IDsence of a clear staterrent by DER that the issuance of the check was 

a final action or a showing that appellant knew, at the ti.-ne it received the 

payment, that the payment represented DER' s final refusal of grants for the 

disputed facilities. 
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OPINION 

Alcosan has tirrely appealed a DER letter to Alcosan, rejectirig 

Alcosan 1 s revised applications under '.Act 339 [35 P.S. §701 et seq.] for grants 

to defray certain sewage treatment plant costs covering the years 1977-1980 

inclusive. This letter, dated March 16, 1983, reads as follows: 

This is in response to the Authority 1 s letter of May -5, 
1982 submitting revised Act 339 applications for the years 
1977, 1978, 1979 and 1980. 

The revised Act 339 applications suhnitted on May 5, 1982 
are not tirrely filed, and one ropy of each is being returned 
for your files. As you are aware, Act 339 grant applications 
must, by virtue of Section 3 of .Act 339, be filed by January 31 
of the year following the year for which payment is sought. 
Furthenrore, Act 339 payments were already made by the Cornron
wealth to ALCUJAN for the years 1977 through 1980 as follows: 

Date 
Construction Application Am:>unt of Date of 

Year Sul:rititted Payment Payment 

1977 1/26/78 $1,898,873.31 2/ 7/79 
1978 1/25/79 $1,915,357.22 3/27/80 
1979 1/21/80 $1,923,671.22 12/19/80 
1980 1/20/81 $1,925,;560.51 8/20/81 

Unlike the ALCOSAN 1976 grant, you did not appeal any of 
these subsequent awards to the Environmental Hearing Board. 
Since these applications were not tirrely filed and are being 
returned, we haven 1 t examined them in detail. However, our 
cursory review reveals that the revised applications seek 
reimbursement for facilities that are ineligible for subsidy 
under §§103.25 and 103.27. ~reover, as you know, the Depart
ment has previously detennined these facilities as ineligible 
and, therefore, §103.28 precludes any grant award for these 
facilities. 

Under Act 339, the yearly grants are to equal 2 percent of the eligible costs. 

DER has rroved to dismiss Alcosan 1 s appeal, on the tirreliness grounds 

stated in the above letter. In essence, DER argues: 

1. The revised applications for the years 1977-80, 
filed May 5, 1982, are untimely because under Act 339, 35 P.S. 
§703, applications for any year must be filed no later than 
January 31 of the succeeding year. 
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2. 'Ihe instant appeal cannot be regarded as a tinely 
appeal of DER' s refusal to make all grant payments Alcosan re
quested because, under the Board's rules [25 Pa. Code §21.52(a)], 
DER' s refusal to defray eligible costs for 1977 had to be appealed 
within 30 days after DER made its 1977 payment [on February 7, 
1979], and similarly for the years 1978-80. 

As the al::ove arguments indicate, DER' s notion-though styled as a notion to dis-

miss-actually is based on specific factual allegations. 'Iherefore we shall 

treat the notion a5 if for stmmary judgment; we find no difficulty ih so doing, 

because the facts on wh:ich this Opinion rests are not in dispute-.-

1. Timeliness Under Act 339 and 25 Pa. Code Chapter 103 

Recently this Board has ruled that rmder Act 339, and rmder 25 Pa. Code 

§103.23 on which DER also relies, an application for payment of any year's sewage 

treatment plant costs nmst be filed by January 31 of the succeeding year. Sanitary 

Authority of the City of Duquesne v. DER, DJcket NJ. 83-055-G (Opinion and Order, 

April 25, 1984). In particular we held in Duquesne that DER's refusal to accept an 

application filed after the January 31 deadline was not an abuse of discretion. 

Duquesne left open the question whether--under th~ Act and the regulations-DER' s 

acceptance of an application filed after the January 31 deadline WJuld have been 

an abuse of discretion. 

As Alcosan pointS out, however, the instant appeal pertains to DER' s 

refusal to accept Alcosan' s revised Act 339 applications. Alcosan' s original appli

cations for Act 339 grants covering the years 1977-80 were tirrely filed under the 

Act, on the respective dates: January 25, 1978 for the year 1977, January 25, 1979 

for the year 1978, January 21, 1980 for the year 1979, and January 20, 1981 for the 

year 1980. The pertinent language of the Act and the regulations, in 35 P.S. §703 

and 25 Pa. Code §103.23, uses the rmadorned te:rm "application," without any indi-

cation whether this language is intended to apply to revisions of a previously 

t.irrely filed application. Duquesne dealt only with an original application, and 

-761-



did not speak to this issue of the deadline for revisions of originally timely 

filed applications. 

Under these just-described circumstances, DER' s construction of the 

statute 1 s and the regulation 1 s deadlines for revised . applications ~uld be 

entitled to great weight. Norfolk and Westem Railway Co. v. Pa. P.U.C., 489 

Pa. 109, 413 A.2d 1047(1980); Lisa H. v. State Bd. of Education, 447 A.2d 669 

(Pa. Onwlth. 1982). In other v.ords, if DER really had adopted the strict oon

struction that 35 P.S. §703 and 25 Pa. Code §],03.23 imply revised applications 

also must be filed within the January 31 deadline, we might have been inclined 

to adopt the same oonstruction. But DER1 s own actions in connection with other 

(than for 1977-80) Alcosan Act 339 applications demonstrate that in fact DER has 

not adopted the aforesaid strict oonstruction of 35 P.S. §703 and 25 Pa. Code 

§103.23. On March 16, 1977 DER wrote Alcosan a letter conceming Alcosan 1 s 1976 

Act 339 application. In addition to detailing certain costs DER refused to allow, 

DER stated: 

A preliminary review has been made of your 1976 
application for a State subsiay rmder Act 339 ..• 

Prompt submission of a revised Section E reflect
ing the deletion of the ineligible costs and the 
related engineering costs will enable us to complete 
the processing of your application. 

Alcosan did not file the requested revision rmtil October 28, 1977; a further 

revision was filed as late as April 7, 1978. Yet DER accepted as timely filed and 

considered roth these revisions before finally making the 1976 Act 339 subsidy 

payment to Alcosan, on April 14, 1978. Similarly, on r.1a.rch 16, 1983, DER wrote 

Alcosan as follows: 

This is in response to your letters of April 19, 
1982, May 5, 1982, and January 22, 1983 regarding 
ALCOSAN 1 S Act 339 grant applications for 1981. 
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In the May 5 1 1982 letter, ALCOSAN indicated 
it was withdrawing the revised 1981 ~pplication 
sul::rnitted with its ·letter of April 19 1 1982. 
Accordingly 1 the Department is returning one copy 
of it and will disregard the April 19 application 
submission •.• 

In order to complete the processing of your 
application 1 detailed cost breakdowns are needed 
for ••• 

Please submit this additional information as 
soon as possible so that we can canplete the process
ing of your construction year 1981 application. 

- -- . 

'lbis March 16, 1983 letter was written well after the January 22 1 1982 effective 

date of 25 Pa. Code §103. 23. Furtherrcore, DER 1 s Answers to Alcosan 1 s First. Set 
. . 

of Interrogatories filed by DER on July 18 1 1983 1 include: · 

2. 5 State the Department 1 s policy with respect · · . · 
to the handling and processing of revised Act 339 
grant applications sul:mitted after the deadline for 
filing grant applications for a particular year. 

·ANSWER: 

The Dep~t will accept such a revised 
grant application for handling and processing if 
(1) the initial application was sul::mitted tirrely, 
in accordance with 25 Pa. Code §103.23 (a) and 35 P.S. 
§703 and (2) the initial application is still pending 
before the Depart:rrent when such revised application 
is received by the Department. · . . 

We conclude that ·neither DER1 s post handling of Alcosan Act 339 applica-

tions, nor its presently stated policy, are consistent with any claim that DER 

r..as adopted a strict construction of 35 P.S. §703 and 25 Pa. Code §103.23, thereby 

making untimely e=E. ~ Alcosan 1 s revised applications for the years 1977-80, filed 

May 5, 1982. It follows that DER 1 s rejection of these revised 1977-80 applications 

as untirrely, if within DER 1 s discretion, must be based on the specific facts of 

this appeal, not on an automatic reference to the Januacy 31 deadline of Act 339 

and 25 Pa. Cbde §103.23. 
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At this juncture, however, we note an:Jther argument of DER • s with 

which we thoroughly agree, namely that a "revised" application filed after the 

Januru:y 31 deadline should not be a vehicle for rehashing disputes concerning 

sewage treatment facilities whose eligibility (for Act 339 grants) already 

had been the subject of final DER decisions. DER' s rejection of such "revised" 

applications would not be an abuse of discretion. Therefore our consideration 

of DER's argument 1 supra cannot be divorced from our consideration of DER's 

argument 2 supra, to which we now turn. 

· ·2. · Ti:rrteliness Under 25 Pa. Code §21.52 (a) 

In Januru:y of 1977, Alcosan sul:::mitted its Act 339 application for 

1976. In this application Alcosan "included," as part of its subsidy base, certain 

segments of its facilities denoted as Olartiers and Turtle Creek interceptors, 

downshafts, diversion structures and river crossings (the "disputed facilities"); 

The mrd "included" has been put in quotes because actually the reference to the 

disputed facilities in the 1977 application was rather elliptical, as explained 

infra. On March 16, 1977, J?ER wrote Alcosan the-letter of that date quoted supra, 

directing Alcosan to file a revised application deleting the disputed facilities, 

which DER had found to be ineligible for Act 339 subsidies. Alcos<"n, on October 28, 

1977, first filed a revised application which deleted only some of the disputed 

facilities, but eventually, on April 7, 1978, Alcosan did file a revised application 

omitting all the disputed. items. DER made its 1976 Act 339 payment to Alcosan on 

llpril 14, 1978, after writing Alcosan on March 31, 1978 that it would not process 

grant payments on the disputed facilities. 

Alcosan timely appealed to this Board DER's March 31, 1978 refusal to 

include the disputed facilities in Alcosan 's 1976 Act 339 subsidy base. This appeal, 
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dockete¥i as EHB No. 78-053-H, was not adjudicated until March 10, 1982. On 

that date the Board ruled that the disputed facilities are "integral" and/or 

"necessary" parts of Alrosan' s seWa.ge treatment facilities, eligible for 

sub;;-idj:es under the language of Act 339, notably 35 P.S. §702. Allegheny Connty 
.. i 

· -~ita:J:;f Authority ·v. DER, 1982 EHB 29. 

In the meantime (between Januacy 1977 and the Board's Marc;:h 10, 1982 

adjudication) Alcosan had timely filed its original applications for Act 339 

. g;rants coveri:ng. the years 1977-80, as explained al:ove (Alcosan' s Act 339 subsidy 
' 

;for 1981,. whose original application was filed in January 1982, is the subj_ect 

of a separate appeal, docketed at EHB N:J. 83-074-G). The application fonns used 

.in 1977.,.80 . contain only five brief sections A-E, on tw::> printed pages. Sections 

A and C identify the applicant and ask for an affidavit that the fonn has been 

truthfully. completed. Section B reads, in substantial totality: 

amCK APPROPRIA'JE BLOCK IF APPLICATION IS 

·QL For same facilities as last year, conplete 
sections A, B and c 

For additions and modifications of facilities 
which were previously eligible, carplete all 
sections. 

New ronstruction, additions or nodifications. 
Complete all sections. 

Deletions from last_ year's application. Com
plete sections A, B, C and Column 2, section D. 

Section D lists items such as "interceptor, 11 dryer," 11 aeration tanks, " etc. ; 

next to each i tern are b.D blocks for p:>ssible checking, arranged in b.D rolumns. 

The instructions to section D state only: 

alECK FACILITIES FOR WHICH PAYMENT IS BEING 
REQUES'IED FOR THE FIRST TIME IN COLill1N 1 

CHECK FACILITIES WHICH WERE NOT IN USE DURING 
'IHE YEAR IN COLUMN 2. 
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Section E lists items such as "plant site," "treatment plant" and ''main inter-

ceptors," with spaces for entering the "costs" of these i terns. The instructions 

to section E state: 

LIST THE ACIUAL EXPENDITURE'S MADE BY THE 
APPLICANT TCX"7ARD THE ACQUISITION AND/OR CON
STRUCriON OF 'IEE SEWERAGE FACILITIES. LIST 
ONLY COSTS FOR WHICli I'IEMS 2 AND 3 WERE CliECKED 
ONDER SECI'ION B. 

Nbne of bhe original applications for the years 1977-80 make explicit 
-

reference to the disputed facilities. Section E of the original 1977 application 

does list items whose eligible costs total about $972,000, but these items obvious

ly are not the disputed facilities, whose costs totaled about $19 million according 

to Alcosan' s original 1976 application. The canpleted sections E of each of the 

original 1978-80 applications are much like the completed section E of the original 

1977 application. Immediately following section E of the original 1977 application, 

Alcosan typed: 

The al:::ove costs are to be added to the 
approved costs of 1976 in the arrount of 
$105,830,234.98 for a grand total of 
$106,823,171.79. . 

A similar typed statement follows section E of the original 1978 application, 

except that this 1978 application now speaks of adding to "the approved costs 

of 1977 in the arrount of $94,943,665.62, for a grand total of $95,843,670.02." 

The original applications for 1979 and 1980 also have similar statements to those 

just quoted, with grand totals approximately at the sarre $95 million level as 

appeared in the statement typed on the original 1978 application. 

Alcosan has explained how it arrived at the figures in these statements 

typed onto its original 1977-80 applications; DER does not dispute this explanation. 

Each year Alcosan customarily adds its newly requested costs to those costs found 
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to be eligible in preceding years. Thus, following section E of its original 

1976 application, Alcosan typed: 

The al:::ove costs are to be added to the 
approved costs of 1975 in the arrount of 
$93,666,095.00 for a grand total of 
$115,415,248.72. 

The large difference between $115 million and $93 million mainly reflected 

.Alcosan's 1976 atteq>t to have the disputed items declared eligible ·for subsidy, 

after many years of accepting a 1960 DER decision those facilities were ineligible. 

In Januacy 1978, when Alcosan originally filed its 1977 application, .Alcosan 's 

aforementioned initially revised 1976 application, filed October 28, 1977, was 

still pending (and remained pending nntil March 31, 1978 when DER wrote the 

letter refusing to process 1976 subsidies for the disputed facilities, which 

letter was the subject of the Alcosan appeal docketed at 78-053-H). In its 

October 28, 1977 revision of its 1976 application, .Alcosan had rem.::>ved from its 

original 1976 grant request only al:::out $8 million of the entire $19 million the 

disputed facilities had oost. Therefore, in Januacy 1978 .Aloosan still was 

assuming (or roping) its 1976 eligible costs would be some $11 million larger 

than the 1975 approved costs •. On August 18, 1978 Alcosan revised its 1977 appli

cation, deleting all disputed items from the 1977 grand total. A, '"Dsan's 1978-80 

original applications, all filed after August 18, 1978, followed the practice

set by Aloosan's August 18, 1978 revision of its 1977 application--of no longer 

including the disputed items in the grand total. Thus the typed statements on 

the original 1978-80 applications had grand totals near the 1975 "approved oosts." 

The grand totals on the final applications which have just been 

described--namely the August 19, 1978 revision of the 1977 application and the 

original 1978-80 applications--were the basis for DER' s grant payments to Alcosan 
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for each of t..~e years 1977-80. The checks for each of these years were mailed 

to Aloosan without any specific references to the status of the disputed 

· facilities; Alcosan accepted the checks, without protests or appeals to this 

Board. On Ivlay 5, 1982, however, after the Board handed down its aforementioned 

March 10, 1982 adjudication at EHB NJ. 78-053-H, Aloosan filed revised appli

cations for each of the years 1977-80, requesting grants for the disputed 

facilities the Board had declared eligible for subsidy. 

DER' s denial of these revised applications is the subject of this appeal. 

DER argues that because Alcosan did not contest--via appeals to this Board-the 

grant payments DER made. ~for any of the years 1977-80, these payment arrounts have 

becorre final, and cannot now be· challenged long after the 30-day appeal period of 

25 Pa. Code §21. 52 (a} has expired. Alcosan oounters that there was nothing to 

indicate that any one of the subsidy checks ~or 1977-80 was to be interpreted as 

an unequi-vocal final refusal-constituting an appealable action under 25 Pa. Code 

§21.2 and/or 2 Pa. c.s.· §101-- of Alcosan's requested subsidy for the disputed 

facilities. Therefore, Alcosan argues, it reas~ly interpreted the payments it 

received as an indication that DER saw no reason to withhold the subsidies for 

Alcosan's incontestably eligible facilities while awaiting this Board's decision on 

the eligibility of the disputed facilities. Alcosan additionally argues ~t it 

was unreasonable for Aloosan to suppose that DER \\Uuld be rraking final detennin

ations of the eligibility of the disputed facilities when that eligibility was 

the subject of an as yet undecided appeal before this Board. 

The logic underlying the just-stated finality argurrent of DER's is 

sanewhat obscure. Initially DER seems to be oontending that the arrounts of the 

subsidy checks Alcosan received for the years 1977-80 were noteworthy facts which 

sufficed to make those checks appealable refusals of Alcosan' s requested subsidies 

for the disputed facilities. We reject this contention. DER has offered no 
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authority for the prof-Osition that a payment check, standing alone, impliedly 

is a final rejection of requests not covered by the check. In Lebanon Valley 
. 

Council of Governments v. DER, EHB Cocket No. 82-218-H (Opinion and Order, 

January 24, l983), the Board ruled that a reimbursement check for incurred 

sewage facilities expenses was not a "final" action with respect to reimburse-

nents not included in the check; in Lebanon the check even was accompanied by 

an explanation of the reimbursement. We also remark, as the Board remarked in 

Iebanon, that DER-though now insisting the subsidy payment_ checks it sent Alcosan 

~re appealable actions-at the time did not enclose with those checks the written 

notice of appealability DER customarily mails to persons who are the subject of 

actions DER deems appealable. In sum, unless DER can f,Oint to additional infor

mation s.OOWing that when the checkS were received Alcosan knew or must have known 

DER was finally refusing the 1977-80 subsidies for the disputed facilities, 

Alcosan 1 s failure to appeal the checks did not make final any actions by DER 

a:mcerning those disputed facilities requests. 

DER apparently is contending that it cap make the aforerrentioned showing. 

Obviously this contention, which is disputed by Alcosan 1 s argument that it reason-

ably believed DER was p:>stponing final decisions on the disputed facilities' 

eligibility for subsidy nntil the Board ruled at No. 78-053-H, cannot be the basis 

for sumnary judgment in favor of DER. We will point out, however, that in our vie.w 

this contention of DER 1 s is not yet derronstrated by the facts recounted supra. 

DER appears to be claiming that Alcosan filed its August 18, 1978 revision of its 

1977 application [wherein the disputed facilities were wholly deleted from the 

grand total] because DER had made quite clear its unwillingness to make a subsidy 

payment for the disputed facilities. Similarly, according to DER, in 1978-80 

Alcosan did not even try to include the disputed facilities in its original 
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applications because Alcosan knew there was no possibility DER \vould approve 

subsidies for them. On DER's view, its line of reasoning in this regard is not 

vitiated by Alcosan 1 s claim that Alcosan deleted the disputed facilities from 

its original 1977 application at DER1 s request; if so, DER argues, Alcosan shou 

have appealed that request. DER points out that Alcosan followed precisely thi 

procedure in its original appeal [I:bcketed at 78-053-Hl of DER 1 s refusal to pay 

the 1976 subsidy for the disputed facilities. 

We do not agree with DER1 S aforesaid line of reasoning. The crucial 

question ranains: In the absence of an \mequi vocal statement of final refusal 

from DER, did Alcosan reasonably :believe that DER ~uld postpone a final d~tem 

ation on the eligibility of the disputed facilities for 1977-80 subsidies until 

this Eoar4 had ruled on Alcosan 1 s appeal of DER 1 s refusal to pay the 1976 subsi 

Under the facts we have :before us, this :belief of Alcosan' s has not been shown 

to :be unreasonable. 

MJreover, Alcosan 1 s actions-particularly its preparation of the 

original applications for 1977-80, and its revis~on of the 1977 application-

are quite consistent: with such :belief on Alcosan 1 s part. The application fonns 

described supra, seem very unsuited to a request for grant support of facili tie 

whose eligibility is uncertain. Section B only has blocks for facilities whicl. 

were previously supported, or for~ construction, additions or rrodifications. 

Section D only has blocks for which support is being requested for the first ti 

Section E has space only for the costs of facilities already listed in section 

Thus when Alcosan filed its original 1977 application, there was no obvious pla 

to request support of the disputed facilities: The disputed facilities w:re 

neither the sarre facilities supported the previous year, nor new construction, 

facilities whose support was being requested for the first time. Under these 
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circumstances, Alcx:>san took a reasonable course of appending a typed staterrent 

explaining that it wanted the cx:>sts listed in the original 1977 application 

section E to be added to the 1976 rosts Alcx:>san still assumed (or hoped) DER 

\4.0uld declare eligible. Alcx:>san 1 s revision of its grand total for 1977 does 

not penni t an inference beyond Alcx:>san 1 s recognition that for the tine being 

DER was refusing to process applications whose profOsed grand total cx:>sts 

included any of the disputed facilities. 'lhe sane considerations pertain to 

.Alcosan 1 s original 1978-80 applications. 

However, DER does have an additional legal argument relative to its 

finality rontention. DER points out that after the Board rendered its March 10,. 
. . . 

1982 adjudication at 78-053-H, Alcosan petitioned for reconsideration, seeking 

to have the adjudication explicitly extend the eligibility detennination to the 

1977-80 applications which are the subject of the ins~t appeal. Board Member 

IEnnis Harnish, who had written the adjudication, refused to grant reconsideration, 

on the grolinds that DER1 s actions concerning the 1977-80 applications were not 

before the 'Boa.rd. As Mr o Harnish COrrectly State? in an April 131 1982 letter 

to Alcx:>san 1 s counsel, "This Board cannot issue adviso:ry opinions." Therefore, 

the Board does not see that Mr. Harnish 1 s denial of Alcosan 1 s petition for recon-

sideration of the adjudication at 78-053-H has any binding implications for our 

present Opinion. 

· 3 ~. · ·Conclusion 

We conclude that for the purposes of this surrmary judgment notion DER 1 s 

argument 2--that the instant appeal is untimely under the Board 1 s rules--rrrust be 

rejected. Correspondingly, as explained under section 1 of this Opinion, for the 

purposes of this surnnary judgment rrotion we rrrust reject DER • s argurrent 1--that 

the revised applications for the years 1977-80, filed May 5, 1982, are untimely 

under Act 339. 
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We further conclude that when the merits of this appeal are adjudicated 

we will have to hold that the instant appeal is timely, under the Board's rules 

and Act 339, unless DER can introduce evidence not yet on the record showing 

that--at or l::efore the tirces Alcosan received its 1977-80 subsidy payments--

Alcosan knew or must have known DER was finally refusing subsidy payments for 

the disputed facilities. 

These holdings of ours do not limit the possibility that DER may ~ 

able to derconstrate justifications other than untimeliness for refusing the 

1977..,.80 subsidies for the disputed facilities, such as waiver by Alcosan, or 

actions by Alcosan justifying estoppel of its claim for those subsidies. Such 

p::>ssibilities are nore thoroughly discussed in a companion Opinion and Order in 

this matter, concerning Alcosan' s notion for surrmary jUdgment. 

ORDER 

WHEREFORE, this 29th day of August, 1984, DER's m:Jtion to dismiss 

is rejected. 

DA..'IED: August 29, 1984 

cc~ Bureau of Litigation 
Howard J. 1f1ein, Esquire, for DER 
Ward T. Kelsey, Esquire, for DER 

ENVIRONMENrAL HEARING BOARD 

Member 

Ibbert P. Casey, Esquire, of Dilv.orth Paxson Kalish & Kauffnan, 
Scranton, for Appellant 

John L. Heaton, Esquire, of Dilworth Paxson Kalish & Kauffnan, 
Harrisburg, for Appellant 
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HIH-l3: U, 7'J 

CO.\IMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717~ 787-3483 

BOROUGH OF BETJ.EFONTE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

O!?ll1ION 
and 

ORDER 

Docket No. 84-f58-M 

The Borough of Bellefonte (Appellant) filed with the Board, on Hay 21, 

1984, an appeal frcr.1 the issuance of a landfill permit (No. 100200) to it 

fran DER. The permit Has received by Appellant on April 18, 1984. 

On June 11, 1984, Appellant filed an appeal contesting: the iinposition · 

of certain conditions upon the landfill pennit (No. 100200) issued to it 

by DER and received by Appellant, as stated hereinbefore, on 2\pril 18, 1984. 

The Carrnornveal th filed a Ilotion to Dismiss on the grounds that both 

appeals, though consolidated £or hearing purposes by the Board, were not 

filed v7ithin the prescribed t.ii:1e period follo.ving receipt of the pennit. 

Appellant filed an Answer To ri'he Cor:rnom·leal thIs .Hotion To Dismiss' 

and the matter is ripe for decision by the Board. 

The Board's Rules and Regulation:; orovide that the Board has no juris

diction over a matter if cin a:?peal is not filed wit.~ the Board \vithin 
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. .-
·thirty (30) days of receipt of written notice of final action by DER. 

§25 Pa. Code §21.52(a). 

Filing with the Board means the receipt by the Board of the document 

. reqUired to be filed, in this case, the notice of appeal. 

In both of the appeals consolidated at EHB Docket No. 84-158-l-1, the 

notices of appeal were not filed with the Board within thirty (30) days of 

the receipt of the landfill pennit by the Appellant. In such instances, 
... -

the Board lacks jurisdic,tion. Joseph ·Bostosky Coal Canpany·V'• DER, 26 Pa. 
. ..... 

Ccmronwealth Ct. 478, 364 A. 2d 761· (1976); ·George and Barbara Ca:pwell v. 

DER, EHB Docket No. 83-019-M (March 4, 1983) • 

ORDER 

AND NCW, this · 4th day of September, 1984, upon consideration of 

the cannonweal th' s Motion TO Dismiss, and· Appellant's response thereto, the 

appeals of Appellant, Borough of Bellefonte, at EHB Docket Numbers 84-158-M 

and 84-191-M (consolidated at 84-158~1) are hereby dismissed. 

cc: Litigation 
Louis A. Naugle, Esq./Central 
David A. Flood, Esquire 

Dated: September 4, 1984 

ENVI~-1ENTAL HEARING BOARD 
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INGRAH COAL en !J!?AHY 

v. 

. -, ' ~ 
•• •. • Ia -•·..,;.-· .. , 

. r· ·:,. ":~: . ..~ ... , 
' , I ., ' 

--~ ·- •.• ' ..... ! 
-·.:· ... ~·,_.,("1; 

CO,HMONWEALT/1 OF PENNSYLVANIA 

ENVIRON:\fENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787 ·3483 

Docket No. 

COJ'vtMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINIOU AND ORDER 

83-207-!1 

· On September 16, 1983 1 t.,e Appellant Ingram Coal Canpany filed an 

appeal "t-li. th the Boa;r:d contesting an abatement order issued by the Depa..rt:mellt 

of Enviro!1Irental Resqurces (DER) . 

The Board issued its Pre-Hearing Order No. 1 ort September 23, 1983, 

requiring Appellant 1 inter alia 1 to file its Pre-Hearing Menorandum tvi th 

the Board on or before Decer.lber 61 1983. 

Upon Appellant's failure ·to file its Pre-Hearing I!errorandum as required 

pursuant of Board Order, notices ~._rere sent to A:o~~llant' s counsel on tJ..10 

occasions (December 19, 1983 and February 6 1 1983) ordering corrg;>liance v1ith 

the Board's Pre-Hearing Order No. 1 1 and no res:.x:>nses were received by the 

Board ... ~ 

Pre-E:earing Order no. 1 notes thut sanctions may be i.T'!.lpOSed by the Board 

for failure to CCX':'!?l y theret·li t._t,. 
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'.l.lJc.:: notices sent to Appellant's counsel also note that sanctions 

may be .irilposed by the Board for failure to ccrnpl y with Board orders. 

Under the provisions of Section 21.124 (25 Pa. Code §21.124) the Board 

may impose the sanction of dismissal of an appeal for failure to "abide 

by a Board order. " 

Pursuant to the request of DER, of which copies were sent· to Appellant 

and its counsel, for novernent of this appeal tc:Mard resolution, to which 

request neither Appellant nor counsel have responded, the Board finds that 

Appellant is in flagrant non<?.C~I~Plia'1ce of Board ord~s and is therefore 

subject to sanction by the Board. 

ORDER 

AND NCW, this 4th day of Sept~r, 1984, upon a finding that Appellant 

is in noncanpliance with Board orders, the appeal .of Ingram Coal Company 

at EHB docket No. 83-207-M is hereby dismissed with prejudice. 

cc: Litigatica 
Ri_d:2l-c. s. E:-r.:2r:n, Esq. 
R. r:~~~.i~:::::-d Ferraro, Esq. 

· Dated: Sspts:-:2:>2r ~, 1984 

Er:NIRONr,1ENTAL HEARING BOMD 

ANTHONY J' I-1-"\ZULI.O I JR. { ,E·-IEMBER 
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COMlt.fONWEALTH OF PENNSYL_J'ANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

ALLEGHENY COUNTY SANITARY AU'IHORITY •· . 

. ·.v. 

. . 

. . 

. 
~ 

Docket No. 83..-075-G 

COMMONWEALTH OF.·PENNSYLVANIA 
.... 

· DEPARTMENT OF ENVIRON~fENTAL RESOURCES 

Synopsis 

. . OPINION AND ORDER . . .. . 
St.i'R ALCOSAN MJTION FOR ST.J!-1MARY Jur:Gr-1EN'i' 

·, : 

Appellant rroved for Sl.ll!lmaiY judgment on the issue of grant eligibility 

for ·certain disputed facilities under .Act 3_3~, .. 35 P .S. §701 et seq. . '!he notion 

is denied. 'Ihe Board recently ruled that this appeal ~uld be dismissed if DER 

oould show. that, when subsidy reque~ts were refused, ap~llant knew or . should . 

. ·. have knoWn that the refuSal was a . final DER decision which should haVe been 
.. . . . .. , 

appealed at that tine. . 'Ihus, · sUmnary judgment in favor of appellant cann::>t be 

. granted now. Nevertheless, the merits of the appeal are addressed, assuming 

arguendo that the present appeal is timely. 

'Ihe doctrine of issue preclusion makes binding the Foard 1 s dete:rmination 

.--· in a prior appeal--that the disputed facilities are eligible for grants under 

Act 339. That detennination was essential to the Board 1 s decision in that appeal. 

An exception to the application of the doctrine is not justified by the fact that 

25 Pa. Code §103.25 is presently in force, although the regulation ~~s not con

sidered by the Board in the previous appeal. The existence of the regulation 
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does not constitute an intervening change in the applicable legal context. It 

essentially restates the policy put forth by DER in the prior appeal as its 

justification for denying grant eligibility for the disputed facilities. The 

Board in its prior ruling would have found these facilities eligible under 

Act 339 even if it had regarded DER's unpublished eligibility criteria as 

regulations rather than as mere expressions of DER policy. The use of issue 

preclusion does not result in an inequitable administration of the law. In 

addition, there has been no change in the· burden of persuasion warranting an 

exception to the use of issue preclusion. Appellant has the burden of persuasion 

in both appeals. 

The present dete:rmination d6es not am:>unt to a ruling that 25 Pa. Code 

§103.25 is invalid per se. The holding is simply that, under the facts of this 

case, DER's application of the regulation to deny Act 339 eligibility for the 

disputed facilities w::>uld IJe an abuse of discretion. 

Finally, DER's arguments of wai~ and estoppel do not preclude 

application of issue preclusion to decide that the disputed facilities are 

eligible for Act 339 grants. However, DER is entitled to attempt to show that, 

under the facts of this appeal, for reasons, e.g., of waiver and estoppel, 

appellant does not deserve Act 339 subsidies even though the disputed facilides 

rorrnally would be eligible for grants. 

OPINION 

Very recently, we have issued an Opinion under the above Ibcket Number 

concerning DER' s notion to dismiss this appeal on grounds of untimeliness. 

N.legheny Connty Sanitary Authority v. DER (Opinion and Order, August 29, 1984). 
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The history of this appeal has been amply recounted in· that Opinion and Order 

and will not l:e repeated here. The reader of the instant Opinion is advised to 

read our August 29, 1982 Opini-on l:efore proceeding further. 

'lhe instant Opinion is ooncemed with Alcosan 1 s notion for surmnary 

judgment. Aloosan contends that DER1 s rejection of Alcosan 1 s revised applications 

for 1977-80 subsidies under Act 339, 35 P.S. §701, filed May 5, 1982, was an abuse 

of DER1 s discretion. On August 29, 1982 we ruled that on the reoord l:efore the 

Board at this stage of these proceedings, DER 1 s notion to dismiss this appeal as 

m1timely must be rejected. We left open the possibility, however, that at some 

later date DER would be able to show Alcosan knew or should have known, long l:efore 

May 5, 1982, that DER previously had finally rejected the very subsidy requests 

Alcosan made in its May 5, 1982 revised applications. Without such a showing, 

we cannot conclude this appeal is untimely. But, l:ecause such a showing by DER 

still remains conceivable, at this IXJint we cannot render surcv:nazy judgment for 

Alcosan; if Alcosan 1 s appeal is untirrely, we cannot reach its merits. 
{~'~ 

Nevertheless, because it also is concei ~le that DER will not l:e able 

to make the srowing necessary to establish the untimeliness of this appeal, we 

now will examine the merits of Aloosan 1 s motion, assuming arguendo the instant 

appeal is timely. Alcosan argues simply that this Board, in Allegheny County 

Sanitary Authority v. DER, Ibcket No. 78-053-H (Adjudication, March 10, 1982, 

29 EHB 1982, hereinafter "Aloosan I") has ruled that certain parts of lUcosan 1 s 

sewage system, the so-called "disputed facilities", are eligible for Act 339 

funding; lUoosan goes on to a::r;gue that it clearly is the intent of Act 339 that 

facilities eligible for funding receive those subsidies. DER does not dispute 

Aloosan 1 s argument that eligible facilities normally should l:e funded; nor does 

DER deny that in Alcosan I this Board has ruled as stated above. Rather, DER 
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offers various argurnei1ts .in opposition to the thesis that our Alcosan I adjudi

cation automatically implies DER should have made the 1977-80 subsidy payrrents 

for the disputed facilities, as requested by Alcosan .in its May 5, 1982 revisions 

of its orig.inal 1977-80 Act 339 applications. We proceed to discuss these 

arguments of DER. 

Issue Preclusion 

The issue of the eligibility of the disputed facilities for Act 339 sub

sidy was thoroughly litigated .in Alcosan I. Nevertheless, DER insists that the 

eligibility of these facilities may :be relitigated in·the .instant appeal. DER 

argues first that the doctrine of res judicata does not apply· to the present action: 

Under Pennsylvania law, .in order for this Board's judgment in Alcosan I to :be res 

judicata in the instant appeal, the instant appeal and Alcosan I must satisfy the 

"four identitites": 

1. identity of the thing sued for; 

2. identity of the cause of action; 

3. identity of the parties to the action; 

4. identity of the quality or capacity of the parties suing or sued. 

'Ibwnship of Mccandlc:ss v. McCarthy, 7 Pa. Cmwlth. 611, 300 A. 2d 815 (1973) ; 

Bethlehem Steel v. Cbmmonwealth, 37 Pa. Cmwlth. 479, 390 A.2d 1383 (1978); Lebeau 

v. Iebeau, 393 A.2d 480 (Pa. Super. 1978). DER contends that the first identity 

is not satisfied, :because Alcosan I involved an appeal of DER's refusal to make 

subsidy payments on items .in Alcosan' s 1976 application, whereas the instant appeal 

involves the 1977-80 applications. 

We agree with this contention of DER. Alcosan I and the present appeal 

.involve different applications, i.e. different things are being "sued for", as the 

Board remarked in an Op.inion and Order preliminary to Alcosan I. Alcosan v. DER, 
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1979 EHB 288. Therefore our ruling in the instant appeal will not affect the 

finality of the judgment rendered in Alcosan I concerning the 1976 Act 339 

payments DER was obligated to pay. 

The question before us, however, is not whether the doctrine of res 

judicata implies our judgment in Alcosan I continues .to detennine the 1976 Act 339 

subsidy, but rather whether the instant appeal should relitigate our Alcosan I 

oolding that the disputed facilities are eligible for Act 339 funding. In other 

't\Urds, as DER recognizes, the question before us is whether collateral estoppel 

--or rrore accurately and descriptively, issue preclusion [Restatement 2d, Judgments, 

§27] --should be applied. '1he distinct;ion between res judicata and collateral 

estoppel is clearly explained in Mccandless, supra, which also states the criteria 

for application of collateral estoppel. The McCandless criteria for collateral 

estoppel are essentially the same as in the following, very carefully fonnulated 

rule: 

§27. Issue Preclusion--:General Rule 

When an issu~ of fact or law is actually litigated 
and determined by a valid and "final judgment, and the 
dete:rmination is essential to the judgment, the detei:roin.-· 
ation is conclusive in a subsequent action between the 
parties, whether on the sane or a different claim. 
Restatement 2d, Judgments, §27. 

An earlier, tentative draft of this Restatement 2d, Judgments rule, which we shall 

employ, has been followed in Lebeau, supra .. 

'Ihe key issue in Alcosan I, tOOroughly litigated between the parties to 

.. the present appeal, was the eligibility of the disputed facilities for Act 339 

subsidy. Therefore, we must conclude that our Alcosan I holding on the:eligibility 

of the disputed facilities bars relitigation of this eligibility issue in the 

instant appeal, unless the exceptions stated in Restatement 2d, Judgments, §28 

--to the above-quoted general issue preclusion rule--are germane. 
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Section 28 reads, in pertinent part: 

§28. Exceptions to the General Rule of 
Issue Preclusion 

Although an issue is actually litigated and 
determined by a valid and final judgment, and 
the detennination is essential to the judgment, 
relitigation of the issue in a subsequent 
action between the parties is not p:recluded 
in the following circumstances: 

(2) 'Ihe issue is one of law and (a) the tw:::> 
actions involve claims that are substantially 
unrelated, or (b) a new detennination is 
warranted in order to take account of an 
intervening change in the applicable legal 
context or otherwise to avoid inequitable 
administration of the laws; or 

(4) 'Ihe party against whom preclusion is ·sought 
had a significantly heavier burden of persuasion 
with respect to the issue in the initial action 
than in the subsequent action; the burden has 
shifted to his ·adversary; or the adversary has 
a significantly heavier burden than he had in 
the first action; or • " • 

DER is contending (in effect) that the above exce)2tions (2) and (4) are gennane 

and justify negation of our conclusion, supra, that the general issue preclusion 

rule bars relitigation of the disputed facilities eligibility issue. 

The instant appeal is from a DER letter dated March 16, 1983, rejecting 

Alcosan 1 s revised applications for 1977-80 subsidies, filed r-E.y 5, 1982. This 

letter, which was quoted in our companion Opinion and Order of August 29, 1984 in 

this matter, cites 25 Pa. Code §§103.25, 103.27 and 103.28 as authority for reject-

ing Alcosan 1 s 1977-80 revised applications. However, DER--during oral argument 

on the various rrotions filed by the parties, and in the briefs supfQrting its 

};:OSition on those rrotions--seerns to have abandoned its reliance on 25 Pa. Code 

§§103.27 and 103.28. Thus·we need only consider the bearing of 25 Pa. Code §103.25 
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on the issue preclusion question before us. This fortunate sirrplification 

enables us to avoid the difficult task of discussing the outrageous Sections 

103.27 and 103.28 in language which would not violate postal restrictions. 

On its face, 25 Pa. Code §103.25 is concerned with the Act 339 

eligibility of facilities such as those presently in dispute. 25 Pa. Code 

§103. 25 became effective on Janua:cy 23, 1982, before the May 5, · 1982 filing of 

Alcosan' s revised 1977-80 app;J.ications. Hence, DER argues that 25 Pa. Code 

§103.25 is applicable to the eligibility of the disputed facilities under 

consideration in the instant appeal. However, the hearings which resulted in 

our Alcosart I adjudication took place before January 23, 1982; also, it is 

undisputed that our Alcosan I adjudication did not take into account the 

promulgation of 25 Pa. OJde §103.25. DER therefore contends that promul~ation 

of 25 Pa. Code §103.25 has triggered the exception {2)' {b) of Restatement 2d, 

Judgrrents, §28, quoted supra. 

The relevant portion of 25 Pa. Code §103. 25 reads as follows: 

{e) Interceptors which are considered integral 
portions of the sewage treatment w:Jrks and therefore 
eligible for payment under the act shall include 
the following: 

{1) That portion of an interceptor between :' · 
the treatment facility and the first connection. 

{2) An interceptor which picks up existing 
municipally-owned sewers which discharge untreated 
sewage into the same stream that receives the treat
rrent facility effluent, regardless of the location 
of the point of discharge of the sewers. The inter
ceptor is eligible from the treatment plant back to 
the point of interception of the furthest untreated 
sewage discharge from the plant. 

{3) An interceptor which picks up existing 
municipally-owned sewers which discharge untreated. 
sewage into a tributa:cy stream if that stream con
tributes at least 15% of the average daily flow to 
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the stream receiving the effluent of the treatment 
plant, as measured at the point of effluent intro-
duction to this main stream. · 

( 4) An interceptor which carries at least 
50% of the total sewage flow from the sewered 
population of the applicant municipality to the 
treatment plant or sewer system of ·another munici
pality; provided that such interceptor meets the 
criteria described in paragraphs (1), (2) or (3). 
~1here it is not feasible to obtain se"Nage flow 
statistics, demoqraphic statistics may be used. · 

'Ihese criteria for interceptor eligibility under 25 Pa. Code §103.25 (e) are 

essentially identical with criteria for interceptor eligibility offered ~! DER 

(in the litigation which led to Alcosan I) as justification for rejecting Alcosan 1 s 

1976 application for subsidization of the disputed facilities. Our holding in 

·Alcosan I 1 however, reeognized that at the tirre of the Alcosan I hearings the 

aforesaid criteria had not been promulgated as regulations; at the time these 

criteria mere~y represented DER policy, and as such were not entitled to the pre-

surnption of validity properly promulgated regulations normally enjoy. 'Ihus DER 

further contends that promulgation of 25 :i?a. Code §103.25 has triggered the 

exception of Restatement 2d Judgments §28 (4) 1 whether or not the Board deems that 

the exception of §28 (2) (b) also has been triggered. 

In Alcosan I the Board examined and rejected DER 1 s arguments that the 
\• \. 

~· ', .• t· 

. . 

disputed facilities are ineligible for Act 339 subsidies. In so doing, the Board 

considered unpublished c+iteria for eligibility essentially identical with the 

criteria of 25 Pa. Code §l03.25(e). M:>reover, it is apparent from the language 

of Alcosan I that the Board 11.0uld have found the disputed facilities eligible for 

Act 339 subsidies even if the Board had regarded DER 1 s unpublished eligibility 

criteria as regulations rather than as mere expressions of DER policy. Conclusion 

of Law 2 in Alcosan I termed the aforesaid unpublished eligibility criteria as 
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"arbitra.cy and capricious, and inconsistent with the statutory purpose of 

Act 339." Elsewhere in Alcosan I we . wrote: 

Comparing this list of advantages of 
the Alcosan facilities in question to the 
required considerations set forth in Section 5 
of The Clean Streams Law .•• virtually re
quires that Act 339 be interpreted so as to 
pennit payment of Act 339 funds on a base 
including these facilities • • • • Thus, any 
set of criteria which 'W:)uld exclude integral 
interceptors from eligibility such as DER's 
February 1977 criteria must fall for lack of 

· statuto:ry supiXJrt. 

'!be February 1977 criteria rrentioned in this quote from Alcosan I are the unpublished 

eligibility criteria we have been diseussing. 

Based on the considerations of the preceding paragraph, we reject DER's 

a:mtention that exception (2) (b) of Restatement 2d Judgments §28 was triggered by 

promulgation of 25 Pa. Code §103.25. There was no "change" in the applicable legal 

oontext; in Alcosan I we carefully examined and found insufficient-as justification 

for denying ?Ubsidies to the disputed facilities--essentially the same language DER 

now proiXJses as justification for once again deny:i.ng subsidies to the same facilities. 

There have been no intervening new interpretations of that language since Alcosan I 

was decided (the typical circumstance when exception 2(b) is triggered, see Re-

statement 2d, Judgments, §28, illustrations 3 and 4). There is no evidence that 

retaining the Alcosan I ruling that the disputed facilities are eligi..ble for Act 339 

subsidy will result in inequitable administration of Act 339 in favor of Alcosan; 

rather, the histo:ry of Alcosan' s attempts to obtain Act 339 subsidies for the 

disputed facilities, as recounted in Alcosan I and our companion Op~icn of August 29, 

1984, suggests that we presently are rectifying a heretofore inequitable adminis-

tration of Act 339 in Alcosan' s disfavor. 

Similarly, we reject the contention that exception ( 4) of Restaterrent 2d 

Judgments §28 was triggered by promulgation of 25 Pa. Code §103.25. In the first 
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place, the burden of persuasion allocations in this appeal and in Alcosan I 

are largely irrelevant to the issue at hand, which is concerned with the 

proper construction of the subsidy eligibility criteria stated in Act 339. 

M:>reover Alcosan had the burden of persuasion in Alcosan I, and has precisely 

the sarre burden in the instant appeal; the presumption of validity in favor 

of properly promulgated regulations, and the presumption in favor of DER 1 s 

interpretation of its regulations (see our August 29, 1984 Opinion) do not 

further increase this burden. In Alcosan I the Board decided that language 

substan:tially identical to 25 Pa. Code §103.25 was "inconsistent with the 

statutory pury::ose of Act 339," and that any set of criteria which w:>ul.d exclude 

Alcosan 1 s interceptors from Act 339 "must fall for lack of statutory support" 

(recall our quote, supra, from Alcosan I) ; such language is rcore than sufficient 

to overcome the aforementioned presumptions in favor of 25 Pa. Code §103.25 and 
I 

DER 1·s construction thereof. DER argues that the quoted language from Alcosan I 

was not essential. to the Alcosan I adjudication, and therefore (recall Restatement 

2d, Judgments, §27 qmted earlier) should not be relied· on by us for issue pre-

elusion; in our view, however, the Alcosan I ruling sustaining Alcosan 1 s appeal 

oould not have been reached without the decision that exclusion of th~ disputed 

facilities from Act 339 eligibility was, as the :sOard wrote, "arbitrary and 

capricious, and inconsistent with the statutory f>ur};X)Se of Act 339," because 

without this decision DER's refusal to pay Act 339 subsidies on the disputed 

facilities would not have been an abuse of DER's discretion. 

Defenses to Issue Preclusion 

DER also makes a number of argurrents which may be lumped under the 

catchall heading of "defenses to issue preclusion." In essence, DER is arguing 
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that there are special reasons against permitting our eligibility ruling in 

Alcosan I to oontrol the instant appeal, even though (as fully discussed supra) 

the availability of the exceptions in Restatement 2d, Judgments, §28 apparently 

do not defeat the applicability of the general issue precludion rule, Restatement 

2d, Judgments, §27. 

DER argues first that upholding the eligibility of the disputed facili

ties in the face of 25 Pa. Code §103.25 anounts to a ruling that 25 Pa. Code 

§103.25 is an invalid regulation; therefore, DER further argues, Aloosan I cannot 

preclude litigation of the validity of 25 Pa. Code §103.25, because Aloosan I surely 

did not examine the validity of any regulations. However, we disagree that our 

present upholding of the· disputed facilities Act 339 eligibility anounts to a 

ruling that 25 Pa. Code §103.25 is an invalid regulation. Our ruling that the 

disputed facilities have Act 339 eligibility is equivalent to the assertion that, 

under the particular facts of Alcosan 1 s sewage system, denial of Act 339 eligibility 

to the disputed facilities on the basis of 25 Pa. Code §103.25 ~uld be an abuse 

of DER 1 s discretion. This implication of our reliance on Alcosan I does not faze 

us. As we have explained recently [Coolspring 'Ibwnship v. DER, Ibcket No. 81-134~ 

(Adjudication, August 8, 1983 at 23)]: 

However, this Board can assess the validity 
or the constitutionality of a regulation in the 
context of a given appeal, e.g. , the appeal 
presently before us. '!he EX:dB cannot envision 
all the oomplex factual circumstances which may 
occur. A regulation which passes constitutional 
muster may induce violations of constitutional 
guaranteeS in Special CircumstanCeS~ Similarly 1 

in special circumstances a regulation which 
normally faithfully implements a statute may 
prove contrary to the statute 1 s intent. It 
~uld be an abuse of discretion for DER to insist 
on enforcing a regulation which produces such 
unwonted effects. 
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Our authority to review the validity (that is to say the consistency with 

legislative intent) of a duly promulgated DER regulation in the context of a 

specific appeal has been affirmed by the Comrronwealth Court, United States Steel 

Corp. v. DER, 442 A.2d 7 (Pa. Otwlth. 1982). 'Ihe possible implications con

cerning the validity of 25 Pa. Code §103.25 as applied to the facts of the 

instant appeal furnish no acceptable reasons for relitigating any issues 

precluded by Alcosan I. 

DER also has argued that Alcosan 1 s May 5, 1982 applications for 

1977-80 Act 339 subsidies toward its disputed facilities had been previously 

waived, and that payment of the 1977-80 Act 339 subsidies toward the disputed 

facilities should be estopped. For exarrple, DER has argued that its ·budcrets 

for 1977-80 Act 339 grants relied on Alcosan 1 s original 1977..;.80 Act 339 

applications. 'Ihese argunents do not contravene use of issue preclusion to 

decide the disputed facilities are eligible for Act 339 subsidies. However, 

it is fX)Ssible that, under the facts of the. instant appeal, DER can show Alcosan 

does not deserve 1977-80 Act 339 subsidies even th::mgh the disputed facilities 

nonnally "MJuld be eligible for such subsidies. DER is entitled to attempt such 

a showing; the record before us does not eliminate the possibility that DER can 

do so. 

Conclusion 

'lb sum it up, Alcosan 1 s motion for surmnary judgment is rejected because 

it is :r;::ossible DER can show this appeal is untirrel y, or can othexwise show Alcosan 

does not deserve 1977-80 Act 339 subsidies for its disputed facilities even though 

the disputed facilities nonnally v;ould be eligible for such subsidies. If DER 

seeks to make such showings, Alcnsan will be entitled to attempt its own showing 

that such defenses by DER to payment of the 1977-80 Act 339 subsidies toward the 

disputed facilities should be estopped. The eligibility of the disputed facilities 
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for Act ,339 subsidy was decided in Aloosan I; that decision is binding in the 

instant appeal and will not be reli tigated. 

ORDER 

WHEREFORE, this 6th day of Sept.ein}Jer, 1984, Alcosan' s notion for 

sumnary judgment is rejected. The evidence admissible in this appeal, should 

it reach a hearing on the merits, will be limited as i.rrplied by the last para-

graph of the al:x:>ve Opinion. 

DA.T.ED: September 6, 1984 

cc: Bureau of Litigation 

ENVIRONMENI'AL HEARING BOARD 

IDVARD GERJUOY 
.Menber 

Howard J. Wein, Esquire, Co-counsel for DER 
Ward T. Kelsey, Esquire, Co-counsel for DER 
Robert P. casey, Esquire, of Dilworth, Paxson, Kalish 

& Kauffman, Scranton, Co-counsel for Appellant 
John L. Heaton, Esquire, of Dilworth, Paxson, Kalish 

& Kauffman, Harrisburg, Co-counsel for Appellant 
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WILLIAM FIORE 

.. COJIMONJIIEALTH OF PENNSYLJ'ANIA 

.ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

fl~RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

•· . 
0 . 

· Docket No. 84-246-G 

·.v. 

. . 

. 
' 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. OPINION AND ORDER 

··synopsis· 

Appeal was taken of DER' s failure to act up:m a penni t applicat~on · 

und~ the Solid Naste Management Act, 35 P.S. §6018.101 et ~· The appeal 

will be dismissed on the grounds that ~o ap:f,ealable action has occurred, if 

DER file$ a statement which either promi~es to act ur:on the application 

within 120 · days or satisfac~rily. explains why such action cannot be taken 
. . 

within this 120-day period. In the absence of such a .statement DER's failure 

to act will be deemed ~appealable action. 

OPINION 

In June 1983 Fiore submitted to DER an application for a solid waste 

pennit, pursuant to the Solid vlaste Management Act, 35 P.S. §6018.101 et seq. 

Fiore claims that DER has failed or refused to act upon this permit application 

and has filed the ab:>ve-captioned appeal seeking review of the alleged failure 

or refusal to act. 
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DER has filed a notion to dismiss, arguing that the failure to act 

UFOn a penni t application is not an appealable action within the meaning of 

25 Pa. Code §21.2. DER also argues that it cannot issue a pennit to anyone 

who is in violation of an order of the Department, under 35 P.S. §6018.503(d), 

and rotes that this Board has found Fiore to be in violation of a DER order. 

'Ihe relevant portion of Section 503 (d) of the Act reads as follows: 

Any person • • • which has engaged in unlawful 
Conduct as defined in this act, ••• shall be 
denied any penni t or license required by this 
act unless .the pennit or license application 
derronstrates to the satisfaction of the department 
that the unlawful conduct has been corrected. 
35 P.S. §6018.503(d). 

Section 610 (9) of the Act provides that a violation of any order of the Depa.rtrrent 

is unlawful. 

In the.recent case William Fiore v. Comronwealth, DER, (EHB I:bcket No. 

83-160-G, Opinion and Order dated April 25, 1984), this Board ruled that Fiore 

was in violation of Paragraphs 4, 5, 7 and 9 of the Consent Order and Agreerrent 

entered into by Fiore and DER on January 25, 1983. 

In light of the foregoing, it very well may be the case that DER 

possesses the authority to deny Fiore's pennit application. Nevertheless, authority 

to deny is not equivalent to auth::>rity to indefinitely suspend action upon a pennit 

application. We reoognize the i.mp:)rtance of affording DER substantial discretion 

in the perfonnance of its administrative functions. In the present case, however, 

DER has noved to dismiss this appeal but has given no indication that it is in the 

process of reviewing the pennit application, which was filed over a year ago. DER 

cannot be allowed to deny Fiore the opportunity for judicial review of the pennit 

application process by indefinitely withholding decision on the pennit's issuance. 

Consequently, DER must either deny or approve the pennit application, or satisfactorily 
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explain its failure to do either. .In the absence of such a denial, approval or 

explanation, DER1 s failure to act will be deemed an appealable action. 

ORDER 

WHEREFORE, this 6th day of September, 1984, it is ordered that: 

1. This appeal will be dismissed, on the gronnds that no appealable 

action has occurred, provided DER-within thirty (30) days of the date of this 

Order-files a statanent with this Board in which DER either 1) promises to act 

UJ:X)n Fiore's pennit application (i.e., deny or approve the same) within one hnndred 

twenty (120) days of this Order, or 2) satisfactorily explains why it cannot take 

such action within this 120-day period. 

2. In the absence of the staterrent called for in Paragraph 1, supra, 

or of a satisfactory explanation by DER of its failure to file such a staterrent, 

DER 1 s failure to act will be deemed an appealable action, and Fiore 1 s appeal 

will be accepted by this Board. 

3. If this appeal is dismissed pursuant to Paragraph 1, supra, but DER 

fails to act on Fiore's pennit application within 120 days of this Order, Fiore 

may renew his appeal, and DER 1 s failure to act will be deemed an appealable action, 

unless DER can give very good reasons for not having acted. 

ENVIRONMENTAL HE.ARIN; BOA..liD 

DATED: September 6, 1984 

cc: Bureau of Litigation 
Dennis W. Strain, Esquire, for DER 
Robert P. Ging, Jr., Esquire, Pittsburgh, for Appellant 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:-rtENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
IL~RRISBURG. PENNSYLVANIA 17101 

(717) 787-3483 

REITZ <DAL ca-1PANY 

. Y. 

. . 

. . 

• 
~ 

· Docket No. 84-195-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINION AND ORDER 
SUR f.10TION 'lD DISMISS 

Appellant sought Envirorunental Hearing Board review of DER letter 
. . 

notifYing appellant that failure to remedy_~i~ting violations could result in 
,. ... 

the imposition of legal sanctions. The Board held that the letter· did not 

constitute an appealable action· withln the meaning of ?~ Pa. Code §21.2 (a) 

because it did not affect peisonai or property rights, priviieges, imnunities, 

dutJ.es, liabilities or obligations of the appellant. Consequently, the appeal 

was dismissed for lack of jurisdiction over the subject matter.· 

OPINION 

The Department of Environmental Resources (DER) has filed a !-btion to 

Dismiss this appeal, arguing that the DER letter fran which the appeal is taken 

is not an appealable action within the meaning of 25 Pa. Code §21.2 (a). Ne 

agree. 
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. . 
The letter which forms the subject matter of this appeal info:rmed Reitz 

that DER had issued an order to BeJ:Wind Natural Resources (Berwind) citing vio-

lations at the Eureka No. 40 mine which. had not been corrected to the satisfaction 

of DER. The letter further stated: 

The Clean Streams Law sp:cifically provides that 
the Departrrent shall not issue any new or renewed 
pe:r:mit if it finds that the applicant or any associate, 
officer' subsidiary or subcontractor of the applicant 
has failed and continues to fail to ccmply with any 
pe:r:mit, rule, .regulation or order related to mining. 
Since corporate officials. • • • of Reitz Coal Company 
are also officials of Bei:wind, the Department will be 

. prohibited from issuing any ~ ts. to Reitz· Coal .. 
Company nntil the violations cited in the order are 
being corrected to the Depart:rrent • s satisfaction. 
Permit applications will continue to be reviewed. 
However, if the review process is conpleted and the 
violations cited in the order are not being corrected 
to the satisfaction of the Department, the permits 
will be denied and the operations will be ceased. 

Cburisel for Reitz argues that this letter evidences a decision by DER 

to deny the pennits and to do so with:mt affording Reitz an OPJ;X)rtunity for the 

info:rmal hearing required by section 3.1 of the Surface Mining Conservation and 

Reclamation Act, 52 P.S. §1396.3a, and section 609 of the Clean Streams Law, 

35 P.S. §691.609. DER has sul::mitted an affidavit of the official responsible for 

the issuance of the letter qu:>ted al::ove, stating that it was not and is not DER' s 

intention to deny Reitz the opp::>rtuni ty for this info:rmal hearing. 'Ihe affidavit 

.further states that Rei ti: will be IDtified of its opportunity for an informal 

hearing before DER takes any final action on Reitz' s pending penni t applications. 

In light of the foregoing, we hold that the DER letter here at issue 

does not affect personal or property rights, privileges, imnuni ties, duties, 

liabilities or obligations of Reitz. It constitutes a notice that, should the 

violations attributed to Berwind not be corrected to DER' s satisfaction, DER will 
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take action. Inasmuch as such action has not yet been taken, the letter does 

not constitute an ·appealable action withing the meaning of 25 Pa. Code §21.2(a) (1). 

See Sunbeam Coal CompanY v. DER, 8 Pa. Onwlth 622, 304 A.2d 169 (197.3); Fred 

Erickson v. DER, (EHB Dxket NJ. 84-179-G, Opinion and Order issued June 20, 1984); 

Perry Brothers Coal Company v. DER, 1982 EHB 501. 

Having reached this decision ~ find it unnecessary to address the other 

issues raised, and ably argued, by Reitz in its Answer to DER1 s M:>tion to Dismiss. 

ORDER 

WHEREFORE, this .19th day of September, 1984, upon consideration of 

DER 1 s M:>tion· to Dismiss, Reitz 1 s Answer thereto, and DER 1 s Response to Appellant 1 s 

Answer, DER 1 s M:Jtion to Dismiss is granted and the appeal is dismissed. 

ENVIRONMENTAL HEARIN; BOARD 

Member 

·DATED: September 19, 1984 

cc: Bureau of Litigation 
Alan S. Miller, Esquire, for DER 
Henry Ingram, Esquire, of Pose, Schmidt, Dixon 

& Hasley, Pittsburgh, for Appellant 
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Bm:JAHIN · CDAL CCM?ANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. . 

. . 

. . 

Docket No. 84-148-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION JI.ND ORDER 

Synopsis 

Appeal is dismissed for failure of appellant to timely file its t're-:. 

hecu;ing merrorandurn. Appellant failed to canply with the Board's Pre-Hearing 

Order No. 1, requiring filing of the rrerrorandurn by a given date, and failed 

to respond to a default notice sent; by the Board l:mtil after the deadline set 

forth in the notice had passed. The sole comnunication received from counsel 

for appellant was a request for. a stay of proceedings, filed after the afore-

said deadlines had passed, and providing no explanation of the repeated failure 

to tirrely canply with the Board's order. Appellant bears the burden of proof in 

this appeal, 25 Pa. Code §21.10l(c) (1). The default notice warned a:J;:pellant 

that failure to comply with the deadlines set by the Board could result in the 

imposition of sanctions, including dismissal. Accordingly, dismissal of the 

appeal is appropriate. 
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OPINION 

On May 8, 1984, the Board issued Pre-Hearing Order N:J. 1, which 

ordered Benjamin to file its pre-hearing rnerrorandum in this matter no later . ~. 

than July 23,~· .1~84. On Au9ust 7, 1984, no pre-hearing nerrorandum havina teen 
..... · 

received, the Boil:rd wrote Benjamin's counsel a certified letter, warning that 
:!;. 

sanctions, including dismissal, may. be imp:>sed if Benjamin's pre-hearing 

rrarorandum was not filed by August 17, 1984. "t-b pre-hearing rnerrorandum has 

been received; the certified letter receipt has been returned to the Board. 

On September 4, 1984 the Board received a "Motion for Stay _of Proceedings" fran 

Benjamin's counsel, which nowhere specifically :zrentions the overdue pre-hearing 

me:rorandum, but which asks the Board "to enter an Order staying corrpliance;' with 

Pre-Hearing Order No. 1 "for a period of 45 days from August 17, 1984," because 

Benjamin "is attempting to negotiate a remand on the appeal to resolve the 

rrerits of the appeal by suJ::mitting additional infonnation as· to the pennit." 

'llli.s appeal is fran DER' s denial of Benjamin's application for a mine 

drainage pe:rmit. In this appeal, Benjamin has the burden of proof. 25 Pa. Code 

§21.10l(c) (1). The record shows no activity by Benjamin since· its appeal was 

filed, other than its September 4, 1984 :rrotion for a stay of proceedings. 

c.eit.ainly there is nothing on the record to show Benjamin has initiated any 

discovery. A notion for a "stay of proceedings", filed tw::> weeks after a certified 

letter warning that Benjamin's pre-hearing memorandum already was overdue, without 

· any explanation of Benjamin's repeated failure to timely file its pre-hearing 

mem:::>randum or at least to request an extension before the pre-hearing rrenorandum' s 

due date arrived, derogates the dignity of this Board. 

In the past, the Board has dismissed appeals for failure to file pre-

hearing merroranda a£ter warnings, in sane instances even when DER had the burden 

of proof. 
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Ingram Cbal Company v. DER, :I:bck.et No. 83-207-H (Opinion and- O~der, Septemper 4, 

1984); Ben Franklin Coal Company v. DER, :I:bck.et No. 83-224-G (Opinion and Order, 

February 23, 1984); Daniel Marino, Jr. v. DER, Dxket No. 83-198-G (Opinion and 

Order, January 25, 19 84) . 

0 R D.E R 

t-vHEREFORE, this 20th day of SEPTEMBER , 1984 it is ordered that 

the al:ove.:...captioned appeal is disnissed. 

ENVIroNMENTAL HEARIN3 BOARD 

Member 

DATED: September 20, 1984 

cc: Bureau of Litigation 
D::mald A. Brown, Esquire, for DER 
Carl A. Belin, Jr., Esquire, of Belin, Belin & 

Naddeo, Clearfield, for Appellant 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BLAa< FOX MINING & DEVEIDPMENT CORPORATION •· . 

·.v. 

. . 
• . 

. .. 

Docket No·. 84-114-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION .AND OP.DER 

·synopsis· 

.Appeal from DER compliance orders and civil :penalty assessment . 

inv~l ving appellant 1 s alleged mining without a penni t in violation of the Surface 

Mining Conservation and Feclamation Act, 52 P.S. §1396.1 et seq. Assuming that 

the ·facts as proven ·will denonstrat~ that appellant 1 s employees extracted, exposed 

or retri~v€d coal from the site in question, DER was justifi~ in citing appellant 
. . . . . . . . 

for mining without a _penni.t. .At;>pellant 1 s argument tha,t it was merely exploring· 
. . . . . 

for coal fails; coal exploration is a type. of· surface mining within:·.the rreaning 

of the Surface Mining Act. 
. . 

Therefore, a penni t is required uriless the exploration 

will not result in the renoval of coal. 25 Pa. Code §86.133 (d). DER may waive 

· this penni t requirement where the exploration will require the renoval of fewer 

than 250 tons of coal and where no coal renoval has taken· place prior to the waiver. 

Unless appellant intends to contest DER 1 s claim that there was sorre coal renoval 

by appellant, partial stmmary judgment will be granted for DER. 
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OPINION 

'!his appeal concerns tw:) DER canpliance orders and a civil penalty 

assessment, all of which are the result of certain activities of appellant's 

errployees at a site in Armstrong County in early October, 1983. The f.ollowing 

facts apparently are not in dispute. On October 1, 1983 a DER mine inspector 

visited the site described a.l::ove. tthere he observed appellant's errployees 

operating a hi lift and noted the existence of a pit within which a coal seam 

was exposed. The pit :rreasured appro:xllnately 12 ft x 12 ft x 20 ft. DER contends 

that appellant's employees rerroved coal from this pit. It is not entirely clear 

whether ?tppellant intends to challenge this contention.
1 

It is not disputed, 

however, that appellant had neither applied for nor received a pe:rmit to mine 

coal at this site. The DER inspector cited appellant for the violation of mining 

without a pe:rmit. Subsequently a civil penalty was assessed, based in part tq;:On 

this alleged violation. 

'!he ::soard requested counsel to prepare merroranda of law on the issue of 

whether, under the facts of this appeal, the actiVities of appellant's employees 

constituted surface mining vrithin the rreaning given that tenn by the Surface Mining 

Conservation and Reclamation Act, 52 P.S. §1396.1 et seer. This opinion is a pro

visional ruling upon this issue. The Board assurres, solely for the purposes of 

reaching this provisiGnal decision, that appellant's anployees did in fact rerrove 

coal from the earth at the site and date in question. The Board in no way intends 

to preclude either party from presenting evidence on this critical issue. The 

1. Appellant maintains that the "removal of less than 50 fOunds of coaln 
does not constitute surface mining. (Appellant's Merrorandum of Law, pp. 2, 4, 5 
and 6). However, appellant has refused to admit--in resfOnse to DER's Requests 
for Admissions 16 and 17--that bags of coal allegedly observed by the DER mine 
inspector on the site on October 1 contained coal which had been rerroved from 
the pit. 
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irrq;:ortance of this factual issue to the resolution of the issues presented in 

this appeal is discussed :rrore fully inmediately below. 

We begin with the statute itself. Section 3 of the Surface Mining Act 

provides that: 

"Surface mining" shall mean the extraction of 
minerals from the earth or from waste or stock piles 
or from pits or banks by raroving the strata or 
material which overlies or is above or between them 
or othe:rwise expJSing and retrieving them frbm the 
surface, including but not l.i.mi ted to ·strip, augur 
mining, dredging, quan:ying and leaching, and all 
surface activity connected with surface or under
ground :mining including but not limited to exploration, 
site preparation, entry, tunnel, drift, slope, shaft 
and rorehole drilling and construction and activities 
related thereto, but not including those :fX)rtions of 
mining operations carried out beneath the surface by 
means of shafts, tunnels or other undergratmd mine 
openings ••• 

52 P.S. §1396.3 

Preliminarily it must be noted that the definition requires that there be extraction, 

ext:asure or retrieval of minerals. As noted arove, we have asstnred for the pur:fX)Ses 

of this ruling that this prerequisite will be met :under the facts of this case as 

proven. 

Appellant argues, in essence, that the activities of its employees consti

tuted coal exploration, not surface mining for coal, and therefore it could not 

properly be cited for mining without a pe:rmi.t. '!he short answer to this contention 

is that the Act's definition explicitly makes reference to exploration. Exploration 

is a fo:rm of surface mining. '!his conclusion is reinforced by the observation that 

the definition expressly excludes certain activities, none of which refer to coal 

(or other mineral)· exploration: 

"Surface mining.. shall not include (i) the extraction 
of minerals (other than anthracite and bittuninous coal) by 
a landowner for his own noncorrrnercial use fran land owned 
or leased by him; or (ii) the extraction of sand, gravel, 
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rock, stone, earth or fill from oorrow pits for 
highway construction purposes, so long as such 
w::>rk is perfonned under a oond, contract an:l 
specifications which substantially provide for 
and require reclamation of the area affected 
in the manner provided by this act; nor (iii) 
the handling, processing or storage of slag on 
the premises of a manufacturer as a part of the 
manufacturing process. 

52 P.S. §1396.3 

Indeed, the exclusion of coal fran the first of these exceptions lends credence 

to the argument that the legislature intended that any removal of coal, no matter 

what the arrount might be, should be considered surface mining. 

Likewise, the regulatory definition of "surface mining activities" makes 

explicit reference to exploration: 

Surface mining activities-An operation whereby 
coal is extracted from the earth or from waste or 
stock piles or from pits or banks by renoving the 
strata or material which overlies or· is arove or 
between the coal or otherwise expJsing and retrieving 
the coal from the· surface, including but riot limited 
to strip, auger mining, dredging, quarrying, and 
leaching, and all surface activity connected with 
surface or underground mining, including but not 
limited to exploration, site preparation, entry, 
tunnel, slope, shaft, drift, and oorehole drilling 
and construction and activities related thereto, but 
pot including those p:>rtions of mining operations 
carried out beneath the surface by means of shafts, 
tunnels, or other underground mine openings. Surface 
mining activities shall include all activities in 
which the land surface has been or is disturbed as 
a result of or incidental to surface mining operations 
of the operator, including but not l.imi ted to private 
ways and roads appurtenant to any such area, land 
excavations, ~rkings, refuse banks, Sp:>il banks, 
culm banks, tailings, repair areas, storage areas, 
processing areas, · shipping areas, and areas in which 
facilities, equipment, machines, tools, or other 
materials or property which result from, or are used 
in, surface mining activities are situated. (empha
sis supplied) . 
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Appellant argues that the language in the above quoted definition 
I 

requiring that surface mining activities be "a result of or incidental to 

surface mining operations" precludes a finding that appellant was mining 

because "the renoval of less than 50 pounds of coal is not tne result of nor 

incidental to surface mining operations." (Appellant's l-1errorandtim of Iaw, p. 5) . 
; 2 

'!he regulations provide no definition of the phrase "surface mining operations". 

'!he context in which this phrase is employed in the regulatory definition 

quoted immediately abJve suggests that the phrase is to be broadly construed. 

In any event, in the first instance construction of the phrase must be governed 

by the statute itself. The statutory definition draws oo distinctions on the 

basis of the arrount of mineral renoved. Apparently, the legislature· intended 

that the rerroval of any arrount of coal should be considered surface mining. 

Furthe.t::, if-.-as appellant contends-the activities of its employees simply arrounted 

to coal exploration there can be little dispute that such activities were "a result 

of or incid~ntal to surface mining operations" since coal exploration is a fonn 

of surface inin.ing, within the statutory definitio!l· 

Appellant argUes that such a characterization is too harsh. It is 
. . 

absurd, appellant argues, to characterize the renoval of a fe.v pounds of ooal as 
3 

surface mining for which a pe:ri!'it is required. Admittedly, the pennitting 

process is a complex and time oonsurning one. HO\vever, the regulatory scherre 

takes this into consideration. In sorre circumstances ooal exploration may be 

conducted without a pennit. 25 Pa. Code §86.133 (d) provides that: 

2. '!he regulations do provide a definition of "surface mining" of coal. 
25 Pa. Code 86.101 closely tracks the language of 52 P.S. §1396.3--the statutory 
definition of surface r.Uning--and, like the statute, explicitly makes reference 
to exploration. 

3. Section 4 of the Surface Mining Act, 52 P.S. §1396.4(a) requires that 
an application for a penni t be suhni tted to DER before any mining "by the surface 
mining rrethod" takes place. -· 
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(e) Any person who intends to conduct ooal 
explorq.tion operations in which ooal will be 
rercoved shall, prior to conducting the exploration, 
obtain a:.1pennit m1der this chapter; except that, 
prior to rercoval of any ooal, the Department may 
waive the requirement for the penni t to enable the 
testing and analysis of ooal properties, if less 
than 250 tons is renoved. 

'!his regulation makes clear, mwever, that in the first instance a 

permit is required to oonduct a::>al exPloration operations where ooal is to be 

rercoved-just as one is required to oonduct full scale rriining operations. In 

fact, the pennit to be obtained "under this chapter" will be governed by the 

same regulations whether it is issued for exploration or for full scale mining. 

(See 25 Pa. Code §§86.11-86. 70.) We note that the pennit is necessary only where 

cx:>al is to be rerroved-a reqw.rement consistent with the statutory requirement 

that there be extraction or retrieval in order for activities to constitute 

surface mining. 

25 Pa. COde §86.133(d) is the answer to appellant's argurrent that it 

wuld be unduly burdensome to require a pennit when only a few pounds of coal 

will be rerroved. '!he Department has the discretion to waive the pennit require-

ment (prior to the rerroval of any coal) when fewer than 250 tons are to be removed. 

In the absence of such a waiver, mwever, an operator must obtain a penni t prior 

to beginning exploration in which coal will be rerroved. In effect, the appellant 

is asking DER to grant the waiver now, after the ooal has been rerroved and appellant 

has been cited for doing so; we see no way to construe the regulations as allowing 

a waiver after unwaivered unpennitted coal rerroval has occurred. 

A final argument of appellant may be dealt with quite briefly. In 

essence, it is argued that section 3.1 of the Surface Mining Act indicates that 

appellant's activities at the site in question were not subject to DER regulation. 
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Section 3.1 provides in relevant part that: 

After January 1, 1972, it shall be unlawful 
for any person· to proceed to. mine roal or 
to ronduct an active operation to mine other 
minerals, by the surface mining rrethod, . • . 
without first obtaining a license as a sur
face mining operator fran the department. 

52 P.S. §1396.3a. 

Appellant rontends that its activities do not constitute an "active operation" 

as the tenn is defined in the Act: 

"Active operation" shall mean one in which 
the surface mine operator has rerroved a minimum 
of five hundred (500) tons per acre of aggregate 
or mass of noncoal mineral zr.atter for commercial 
purp:>ses in the preceding year. 

52 P.S. §1396.3. 

We note, first, ·that the definition of active operation apparently applies only. 

to noncoal operations. Serondly, section 3.i of the Act states that a license is 

required to "mine aJal or to ronduct an active operation." 'lhe meaning is clearly 

disjunctive; therefore, we find no merit in appellant's argument on this point. 

In conclusion, if the facts as proven derronstrate that appellant ex-

tracted, exr:osed or retrieved coal from the site in question, it is clear that 

such activity falls with~n the Surface Mining Act's definition of surface mining. 

Furt;hel:rrore (again assuming proof of extraction, exposure or retrieval), since it 

is. not disputed that no penni t had been issued for roal rerroval, the citation for 

mining without a penni t is proper-whether or not the activity is characterized 

as ooal exploration. 
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ORDER 

AND NCM, this 25th day of September, 1984, it is ordered that: 

1. Appellant 1 s contention that its exploratory rerroval of less than 

fifty (50) p:>Unds of coal was not "surface mining" is rejected. 

2. Unless appellant intends to contest DER 1 s claim that there was 

·sane ooal rerroval by appellant, the Board will grant surrmary judgrrent for DER 

on those issues in this oonsolidated appeal which turn conclusively on the 

question of whether appellant was engaged in surface mining; DER will be per

mitted to nove for such partial surmary judgment at the outset of the forthcaning 

hearing on the merits of this appeal. 

DATED: September 25, 1984 

cc: Bureau of Litigation 
Alan S. Miller, Esquire, for DER 

ENVIroNMENTAL HEARING BOARD 

EI:mARD GERJUOY 
Member 

Leo M. Stepanian, Esquire, of Stepanian & Muscatello, Butler, for Appellant 
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liAYCCCiZ 'IU'Vi.JSi:IIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING HOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 1710 I 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and RIC!iAihl J. L&i.J<BFJ.:;, Per.:littee 

OP:L.UO:~ AND ORUE.L~ 

SJ-058-?-1 

0n February 24, 1933, the Depart~1ent of Environc.ental :::esources (0£:n 

o~uered a:a:7cock To~.vnship, Bucks County, to revise its Official Se~.-:ag-e 

?acilities Plan p~suant to 2~ Pa. Code 71.14(b) and 71.16(a) and (b); so 

that it vlO'J.ld proviue for the .i.r:r;:;le:.1ei"ltation of a single reside:1ce spray 
~ 

i..r:!:"iga.tion facility on the property o£ P..icharci .; . Landq..:een, Sa.\·l I··l.ill and 

Gl<l :Oethle:1e.:.i ~-;oaC:..s 1 ~:;aycock 'i'O\.nsLip, Bucks County. 

On i.·.iai·ch 2.:5, E•i.::3 1 Haycock ·l'o:..nshi? filc:..i a notice of apr:)eal \·:i th 

t.:lis i.Joar<i frou J~~~ • ~ issua1·1ce of said 0:::-de.r. 

~ evic:i.entia:.-y hea:::-ing \.vas h:::ld on Jrm;:; 11 1 19S4 1 follm:ing \'o'hichl 

ti1e parties were ordered to sub:..lit briefs solely o:;:1 the prel:i:.:in.:rr~· issue 

of v.'hether i:iaycock 'J:''O\vnship could refuse to revise its Official Sev.'age 

Facilities plan on the grollnl!s that the prop::>s=d site is not in ca~1pliance 

\·:it.l1 t:ne tO\-.nship' s "guidelines" regarding s;?ray irrigation syste.--;1s1 \·:hen 
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DER has·already determined that the proposed site is in compliance with 

DER'? guidelines. 

'lhe township' s requirements are captioned, "Guidelines. " Ur:rlerneath the 

caption, "Guidelines," there is a statement tO the effect that the township 

is adopting "by resolution, " stan::iards and procedures regarding spray irrigation 
1 

systems. These standards arrl procedures incorporate DER • s standards for spray . 

irrigation systems. However, the township's "guidelines" irnpos~ additional 
2 

requirements. 

The township's attempt to regulate a private citizen with respect to 

the construction of a sewage disposal systan gives rise to the issue of whether 

l 
Underneath the caption, "Guidelines," the followiTig preceeds the 

entnneration of requirements: 

A RESOilJTION OF THE 'l'CWNSHIP OF HAYCCCK, 
BUCKS COUNTY, PENNSYLVANIA, ESTABLISHING 
STANDARDS FOR THE CONSTRIJCI'ION AND OPERATION 
OF SINGLE RESIDENCE SEWAGE TREATMENT SYSTEMS 
INVOLVING A BIOICGICAL TREATMENT PROCESS 
FO~ BY SPRAY IRRIGATION. 

The Board of Supervisors of the To\vnship of Haycock, Bucks County, 
Pennsylvania, does hereby adopt by resolution the follaving standards and 
procedures: 

2 
In terms of the factors considered in the first phase of the tw:)-part 

pennitting process, Haycock Township's guidelines are nore stringent in that 
they require greater setback distances of the buffer area from property lines, 
buildings, streams, water courses, }JOnds, wells and high use areas; and they 
require certain setback distances from public and private rights of way, 
which are not mentioned in the DER guidelines. (See township's guidelines 
Section 300.2(c)) The township's guideiines set forth a nore stringent re
quirement for the minimum depth to seasonally high groundwater table elevation. 
(See ta.~nship' s guidelines Section 300. 3 (h) ) Tr1e to\~nship' s guidelines 
requir~ a spray application rate of n~·o tim=s th2 design influent rate of the 
sewage treatment plant which "WOuld result in re-..."}Uiring a larger spray area 
than what is required under DER guidelines. (See to\vnship's guidelines 
section 400.3 (b)) Finally, the township's qJ.idelines require the buffer area 
surrounding the spray irrigation area to be c. r..inimum of 15· feet in width. 
(See ta.·mship' s guidelines Section 400.4 (a)) 
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a second class township can regulate a private citizen through the enactment of 

"guidelines." This issue arises because the township did not enact these 

"guidelines" according· to the requirements in the Second Class Township Code" 

for enacting ordinances. See 53 P.S. §65741. This fact was admitted by the 

township's attorney at the hearing on June 11, 1984 ('l'ranscript pp. 86-90). 

A preliminary consideration in the detennination of the legal effect of 

.:'-, these "guidelines," is the authority of this board to rule on the validity of 

municipal enactments. As t:I:t:j.s,,board noted in Buckingham Township Civic 

Association v. DER, et al, 1977 EHB 236, "Beyond doubt, this board has no 
'-

jurisdiction to review and detennine the propriety of actions of the township 

supervisors. 1\d:mi.nistrative Ccxle §1921A, 71 P.S. §510-2l(a) •. As a matter of 

law, any challenge to the procedural regularity of ordinances and resolutions 

adopted by second class townships must be made within 30 days in the court of 

camon pleas. 53 P.S. §65741." This is the exclusive procedure for. making . 

procedural challenges to ordinances or resolutions. See Hodge v. Zoning Board, . . 

11 Pa. Crnwlth. 311, 312 A.2d 813 (1973); Roeder v. Borough Council of Hatfield, 

439 Pa. 241, 266 A.2d 691 (1970). 

Thus, this boara must assume that these "guidelines" have been adopted 

pursuant to proper procedure. However, assuming this, this toard must still 

detennine the legal effect of these "guidelines." The to\vnship has admitted 

that they are not ordinances. (Transcript pp. 86-90). Therefore, an examination 

must be made as to what power a second class to.,111Ship has to engage in legislative 

acts, to regulate the actions of its citizens, other than its power to adopt 

ordinances. 

It is well settled that to,mships, political subdivisions of the Ccmronwealth, 



possess only such powers as have been granted to them by the legislature, 

either in express terins, or which arise by i-lecessary and fair implication or 

are incident to ~ers expressly granted, or are essciltial to the declared 

rights and purposes of townships. See Holland Enterprises, Inc. · v. Joka, 

64 Pa. Qnwlth. 129, 439 A. 2d 876 (1982); United Tavern ONners of Philadelphia, 

~··· 
et al v. School District of Philadelphia, et al, 441 Pa. 274, 272 A.2d 

868 (1971); camonwealth v. Ashenfelder, 413 Pa. 517, 198 A.2d ~14 (1964) ;_ 
-. .,_· 

Ccmronwealth v. Hanzlik, 400 Pa. 134, 161 A.2d 340 (1960) •. Therefore, to 

detennine the pbWers of a second class ta.-mship to engage in legislative 

acts, one must look to the enabling legislation, . which in this case is the 

Second Class Township Code (53 P.S. §65101 ~ ~). 

53 P.S. §65741 is the only provision in the Second Class TOwnship dode 

which enumerates procedures which are required for a legislative enactment 

by a second class township. This provision is captioned, "Ordinances, " 

and describes the procedure for adopting an . ordinance. .However, the "guide-

J,.ines" in question here state that they are, "A resolution of the Township 

of Haycock." 

Although "resolution" is now'nere defined in the Second Class Township 

Code, tl1e generally accepted distinction between a resolution and an ordinance 

is that the term "resolution" denotes something less formal than the term 

"ordinance." A resolution is an expression of the will or opinion of the 

tovmship supervisors and is used in the administration of municipal affairs. 

McGinley v. Scott, 401 Pa. 310, 164 A.2d 424 (1960); Commonwea1D! ex rel. 

Tamer v. Bitner, 294 Pa. 549, 144 A. 733 (1929); Shaub v. Lancaster City, 

156 Pa. 362, 26 A. 1067 (1893); Fuller v. Scranton, 2 Saddler 61, 4 A. 
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467 (1886) . If a second class township wants to enact regulations which 

bind private citizens, they must adopt ordinances pursuant to 53 P.S. §65741. 

A serond class township carmot circumVent the requirements for adopting 

ordinances by using resolutions to regulate citizens of the township. See 

Fuller v. Scranton, 2 Saddler 61, 4 A. 467 (1886) . S~ce Haycock Township 

has admitted that the "guidelines" in question are not ordinances, it does 

not have the authority to refuse td amend its Official Sewage Facilities Plan 

on the basis that the proposed· spray irrigation system is not in canpliance ·with 

its "guidelines. " 

ORDER 

AND i:\ICJvV, this 2nd day of October, 
. . \ 

1984, ~t ~s hereby ORDERED that: 

1. Appellant, Haycock Township, shall not refuse to amend its Official Sewage 

Facilities Plan on the basis that the proposed spray irrigation system is not 

in canpliance with its guidelines. 

2. Appellant, Haycock Township, shall file a brief on the remaining issues 

in. this case within thirty (30) days of the issuance of this Order. Permittee, 

Richard Laridgreen, shall file a_ brief on the remaining issues in this case 

within twenty (20) days of the receipt of ~pellant's brief. The Appellee, 

the Corrm:Jnwealth, shall file its response, if any, to the aforesaid briefs 

within te:n (10) days of the receipt of Permittee's brief. 

cc: E:.:reau c£ I.i t.igation 

ro~ P~~7.~~~~=: Brian J. ~keullough, Esq. 
_Q, ,_ 
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C0/1./MONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
lllNORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG.PENNSYLVANIA 17101 

(717) 787-3483 

OONSOLIDATION COAL CCMPANY 
.. . 

·.v. 

. . 

. 
• 

• 
" 

. ... 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
. and GEORGE ENTERPRISES, Penni ttee 

· Docket No. 84-243-G 

OPINION AND ORDER 
SUR MY.riON. 'ID DISMI$S 

Synppsis 

Appellee/Pennittee filed a M::>tion to Dismiss arguing that Appellant, 

by allegedly · f~ling to tiirely file, object:Lons tO ~proposed gas -well locations, 

had waived .. i~ right to challenge DER's issuance of peririi.ts pursuant to the 

Gas Operations Well.;..DrilJ ing PetXoleum and cOOl M:ini!lg Act, 52 P.'s. S2101 et se::r. 
.. . . --

'!he Motion is denied. Even assuming arguendo· that objections were n6t timely 

filed with IER,. this presurred fact has no beari~ upon the statutorily provided 

appeal procedure set ~orthat 71 P.S. 510-2l(a). There is no indication that 

. the dispute resolution machanism of the Gas Operations Act was intended to 

· provide an exclusive remedy. 
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OPINION 

Appellant Consolidation Coal Ccmpany. ('Censor') has appealed DER' s 

issuance of pennits for the drilling of several gas ..vells. The pennits were 

issued pursuant to the Gas Operations Well-Drilling Petroleum and Coal Mining 

Act, 52 P.S. §2101 et ~· ("Act"). Consol claims that the wells will inter

fere with the_ operation of its Purseglove N::>. 15 Mine. 

Appellee/Pennittee George Enterprises ("~rge") has rroved this Board 

to dismiss the appeal for the reason that Consol failed to timely file objections 

to the proposed location of the said gas ~lls as provided in section 202 of the 

Act, 52 P.S. §2202. George argues that this alleged failure to timely file 

objections arrounts to a waiver of any right Consol may have to challenge the 

wells' location in this proceeding. In response, Consol a:mtends that even 

assmrl.ng arguendo that objections were not timely filed with DER, such a failure 

srould in no way affect Consol' s right to appeal the DER action since the right 

to appeal is governed by entirely separate statutory and regulatory provisions. 

~ve concur with Consol 's position. 

The Gas Operations Well-Drilling Petroleum and Co.al Mining Act as 

originally enacted provided for an elal:x:>rate mechanism of disputr resolution. 

(See section 502 of the Act, 52 P.S. §2502. Portions of this section have since 

been repealed. ) The Board can find nothing in the Act which in any way suggests 

that these dispute resolution procedures are intended to provide an exclusive 

remedy. In the absence of any such indication, the right of appeal to this 

Board as set forth in 71 P.S. 510-2l(c) must govern. '!here is no dispute that 

Consol has properly perfected this appeal in accord with the mandate of that 

statutory section and the Rules governing practice before this Eoard, 25 Pa. Code, 

Chapter 21. 
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. ... 

ORDER 

WHEFEroRE, this 2nd day of October, 1984, in light of the foregoing, 

Appellee/Permittee • s Motion to Disniss is denied •. 

DMED: October 2, 1984 

cc: Bureau of Litigation 
Zelda Curtiss, Esquire 
Henry Ingram, Esquire 
William M. Baily, Esquire 

ENVIroNMENTAL HEARING BOARD 

EI:WARD GERJUOY 
. Me:nber 
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V. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Docket No. 84-143-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

~D:'IO~ ~ :ns:.rrss 

Synopsis 

Appellants have appealed the issuance by the Departnent of Environmental 

Resources of a i:~ational Pollution Discharge E1ir.lination System C~PDES) permit 

to Lake i.Jinola Nunicipal Autiwrity. Lake ~V'inola 1-iunicipal Authority filed a 

motion to dismiss on the basis that one of the consoli~ated appeals was not 

tiuely filed. The records of the Hoard do not reveal that appellants have 

filed a response to th~s motion. Lake Winola ~unicipal Authority's motion to 

dismiss is granted and. 1Jillimr: B. !·1iller' s appeal is disrdssed. 

Un~er the provisions of Section 21.52(a) of the Hoard's ~ules and Regu-

lations (25 Pa. Coci.e §21.52(a)), tile rloard has no juriisJ::.ction to hear an 

appeal unless tile appeal is filed with the Board ''within 30 days after.notice 

of such action has been published in ti1e Pennsylvania Bulletin." "Such Action," 
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as prescribed by the Board's rules, in the instant appeal refers to thC' 

action by DER in issuing the NPDES permit. The issuance of the permit 

was published in the Pennsylvania Bulletin, March 24, 1984, and this appeal 

was filed with the Board on April 26, 1984 • 

. ··~ "" 
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,. OPINJO:\ 

The Department of Environmental Resources (DER) caused to be published in 

the Pennsylvania Bulletin on March.24, 1984, a notice of the issuance to Lake \~inola 

Municipal Authority (appellee). of a National Pollution Discharge Elimination System· 

(NPDES) penriit. 

On April 26, 1984, appellants filed an appeal fran the issuance of the 

NPDES penni t to. appellee 1 _and the said appeal .was docketed by the Board at EHB Docket 
. ;. . : . 

.. ·-··J.:o 

No. 84.~143-1-1. 

On. September 4 1 1984 the Board· ordered that said appeal be consolidated 

with a prior appeal filed by appellants, at EHB Docket No. 84-102-.H for purposes of 

hearing. 

.On May 2 1 1984, appellee, Lake ~-Jinola ~1unicipa;L ~uthority filed a lbtion to 

'Dismiss with the Board, alleging the untimely filing of the appeal at EHB DoCket No. 

84-143-M by appellants. The records of the Board do not reveal that appellants have 

filed a response to lake ·~·hnola 1 s Motion to .Dismiss. 

Under the provisions of Section 21.52(a) of the Board's Rules and Regula-

tions (25 Pa. Code §21.52(a), the Board has no jurisdiction to hear an appeal unless 

the appea~ is filed with the Board "'I,.Ji thin 30 days after notice of such action has 

been published in the Pennsylvania Bulletin." 

"Such Action" as prescribed in the Board's rules, in the instant appeal, re 

fers to the action by DER in issuing the NPDES perrni t to appellee. The issuance of 

the pennit was published in the Pennsylvania Bulletin ~~rch 24 I 1984 I and the appeal 

was filed with the Board on 7\~..Jril 26, 1984. 

Since the Board 1 s rules ~rovi::le that " ... jurisdiction of the Board shall nc 

attach to an appeal from a."l actic:1 of the Department unless the appeal is in writing 

and is filed with the Board ... " ~:-:.:= ooard has consistently ruled that an appeal filec 

with the Board beyond the 30 da:.' .:::?:;al period deprives the Board of jurisdiction, 

and the Comrronweal th Court has s :..:.:: -.:.::ine:: the Board 1 s position upon appeal. ~oseph 

nostosJ....'}' Coal v. DE:R, 2E: :.:~. C::;.dth . 478, 364 P. •• 2d 761 (1976). 
------~---------------------
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We are of the opinion that the inst..-mt a:?}'Cal must be> eli sr.Lis~C'd for lack 

of jurisdiction due to untimely filing of the appeal. 

ORDER 

AND, Na\1, this 2nd day of OCTOBER, 1984, upon notion of appellee, I..al< 
.. 

~~inola t1un].cipa.l Authority to dismiss the appeal, the ORDER of the Board is that tl 

appeal of William B. Miller at E{lB Docket No. 84-143-M is hereby di_smissed. 

DATED: October 2, 1984 

cc: Bureau of Litigation 
Dennis Abrams, Esquire 
John Wilmer, Esquire 
William B. Miller 
Ralph Kates, Permittee 

nb 
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CHRIN BROTHERS 

v. 

COMMO,\'Wl:.A LTif OF PENI\'~TL I'A Sl.-~ 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 84-283-M 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR 

MOTION TO INTERVENE 

After the filing by-Appellant of its notice of appeal, a Petition 

For Leave To Intervene \vas filed on August 22, 1984, by an incorporated 

group named Save Our Lehigh Valley Environment (SOLVE). 

Appellant filed an Answer to SOLVE's petition, and SOLVE thereafter 

filed its Reply to Appellant's Answer. 

Argument upon the Petition of SOLVE was conducted, at which counsel 

for SOLVE, .. _-::>pcllant, and the Department of Environm.e.ntal Resources (DER) 

participatcw, and the matter is therefore ripe for decision. 

In iLS · ':~.:i.e:-~, S~ll...VE recites many substantial reasons why it should 

be granted :: ·_·, · :· ··,c.~r: ::::...::-,1 in this appeal. These reasons indicated that the 

interests oi S'- _. _ 1.-:ill be directly and adversely affected if Appellant's 

appeal is sust.:o...:..;,_:,;. 
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ln support ot its position that intervention should be granted, SOLVE 
1 

argues ~hat the Solid Waste Management Act (SWMA) of 1980, 35 P.S. 6018.615 

mandates the grant of intervention in this appeal since the action before 
2 

the Board herein involves the imposition of civil penalties. We agree that 

SOLVE~ a citizen of the Commonwealth of Pennsylvania, is a beneficiary of 

that statutory grant of the right to intervene. 

By reason of our recognition of the statutory right to intervene on the· 

part Qf SOLVE, we need not inquire further into the reasons advanced by 

Appellant in opposition to SOLVE's right to intervene herein. 

As a necessary corollary to our holding, the intervention of SOLVE may 

not be limited in any way, as might be the case in an appeal wherein inter-

vention was not statutorily mandated. 

ORDER 

AND NO\v, this 5th day of October, 1984,-. for the reasons set forth in 

the foregoing opinion, the Petition For Leave To Intervene filed by SOLVE 

is granted, and SOLVE is hereby made a party to this action, without limi-

tation upon its right to participate in the instant appeal. 

Ei'."'VIRONHEl\T.,U. HEARING BOARD 

1 
Section 6018.615, Right of citizen to intcrvsne in proceedings. 
"Any citizen of this Commonwealth having an interest which is or may 

be adversely affected shall have the right on his o-.:n behalf, without posting 
bond, to intervene in any action brought pursuant to section 604 or 605." 

2 
Section 605, mentioned in footnote 1, supra, refers to 35 P.S. 6018.605, 

entitled "Civil Penalties," and it is uncontested th::.t the imposition of 
civil penalties has been appealed by Appellant herei~. 

cc: Jim Morris, Esq. 
1-iilliam H. Eastburn, Ill, Esq. 

DATED: October 5, 1984 -820-



RK:l MAP.TIN 

. Y. 

CO/HMO:VWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. . 

. . 

. .. 

Docket No. 84-002-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. OPINION AND ORDER 

Synopsis 

Appeal of DER civil penalty assessment is dismissed due to Appel~arit' s 

failure to post the required appeal bonCI. or to prepay the penalty as required 

by ~e Surface Mining ~nservation and P-eclamation Act, ·s2 P.S. §1396.1 et seq. 

and the Clean Streams raw, 35 P.S • .§691.1 et seq. · Appellant_had alleged that 
.·· .--

his. curr~t fi~cial status precluded the r:osting of a bond _or prepayment of 

the penalty. Accordingly, the ~ard provided Appell~t with an opportunity _for 

oral argument on the issue of. whether his allega:Oon of lack of financial re

sources should operate to excuse him from the bonding/prepayment ·requirement 

of the applicable statutes. Appellant failed to avail himself of this opportunity. 

Therefore, the Board has no alternative but to dismiss the appeal for lack 

of jurisdiction. 
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OPINION 

Martin has tinely filed an appeal of a DER assessment of civil 

penalties under the Surface Mining Conservation and Reclamation Act ("SMCRA"), 

52 P.S. §1396.1 et seq., and the Clean Streams Law ("CSL"), 35 P.S. §6.91.1 et 

seq., in the total amount of $10,000.00. However, Martin's Notice of Appeal 

was not accompanied by the prepayment or appeal bond required by section 18. 4 

of the SMCRA, 52 P.S. §1396.22, and by section 605(b} of the CSL,. 35 P.S. 

§691..605(b). Martin's Notice of .Appeal, dated Januacy 3, 1984, was acc:onpanied 

by a covering letter fran his attorney, stating: 

Mr. Martin has recently been discharged 
from the hospital and is unable to fo:rward a 
$10,000.00 cash payment. Efforts to obtain a 
surety bond have, to this date, also been ~ ·· 
successful, but will continue. The Notice of 
Appeal is sent for filing without the bond on 
the advice of Stanley Geary, local Attorney 
for the Department of Erivi.ronmental Resources, 
since the ti.rre for appeal expires January 4, 
1984. 

On March 12, 1984, DER filed a .r-btion to Dismiss this appeal, on the 

grounds that Martin's failure to prepay the $10.,000.00 or post 3l1 equivalent b::md 

has deprived the Board of jurisdiction to hear the appeal. These precise grounds 

.~C?r our dismissal of an SHCRA civil penalty assessment appeal recently have been 

upheld by the Comronwealth eourt. Boyle Land and Fuel Co. v. EHB, 475 A.2d 928 

(Pa. Cmwlth. 1984). 

In Boyle, however, the Corrrionwealth Court noted (footn:>te 6 of Boyle) 

that the appellant 'Whose appeal to the Board was dismissed previously had stipu-

lated it had the financial capacity to PJSt the security necessary to perfect its 

appeal under Section 18.4 of the SMCRA. The Board felt that this fact, deemed 

~rthy of note by ·the Ccmronwealth Court, might serv.e to distinguish Boyle fro:::n 
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the instant appeal. On August 2, 1984, therefore, the Board issued an Order 

in the above-captioned matter, which in pertinent part read as follows: 

1. Oral argument will be scheduled on the 
sole issue: Under the rolding of Boyle Land and 
Fuel v. DER, 475 A.2d 928 (Pa. Ornwlth. 1984), is 
this Board required to dismiss an appeal of a 
civil perialty assessment under 52 P.S. §1396.22 
and/or 35 P.S. §691.605(b), where the appellant 
has not placed the statutorily mandated anount 
in escrow, but where the appellant alleges that 
he has· been unable to meet the mandated anount 
fran his own resources or from outside funds 
such as a bank loan or a surety bond? 

2. Within twenty (20) days of the date of 
this Order, DER shall arrange a conference call 
with the appellant and the Board, to schedule the 
oral argument. 

On or al:x:mt September 1, 1984, DER' s counsel informed the Board that 

he had been unable to arrange the conference call mandated in paragraph 2 of 

the above-quoted Order because (DER' s counse~ stated) _Martin 1 s counsel had not 

returned nurcerous phone calls placed by DER 1 s counsel. DER 1 s counsel agreed to 

keep trying, and to keep the Board informed. On September 7, 1984, DER1 s counsel 

informed the Board that he still had not been able to contact Martin 1 s counsel 

to arrange the mandated conference call. 

'!hereupon the Board, on September 7, 1984, placed its own call to .Martin 1 s 

counsel.· Martin 1 s counsel was unavailable, but a careful and stern message was 

left with his secretacy. Martin 1 s counsel was informed that he was expected to 

cooperate in arranging the conference call, and that failure to do so could be 

deemed refusal to a:xnply with an order of this Board, punishable under 25 Pa. Code 

§21.124 by sanctions including dismissal of .Hartin 1 s appeal. Nevertheless, as of 

this date neither DER 1 s counsel nor the Board has received any ccmnnnication 

whatsoever frcm Martin 1 s counsel in response to the Board 1 s Septanber 7, 1984 
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nessage. In fact, the last corrmunication to the ·Board from Martin's counsel . 
was April 9, 1984, when Martin filed his answer to DER' s aforanentiond Motion 

to Dismiss. 

Under the circumstances, the Board sees no alternative but to dismiss 

this appeal on the authJrity of Boyle, supra. On its face, Boyle certainly is 

a:msistent with such dismissal, but the Board was willing to give Martin the 

opportunity to argue that Boyle does not foreclose acceptance of an appeal when 

failure to file the penalty assessment prepayrrent is explain~ by inability to 

raise the prepayment. However, it was up to Martin to seize the opportunity 

thus offered; it is not the Board's or DER's responsibility to ensure the opp::>r-

" tuni ty by tracking down Martin's counsel. 

ORDER 

l'JHEREFORE, this 15th day of October, 1984, the ~ve-captioned appeal 

is dismissed for lack of jurisdiction. 

ENVIRONMENTAL HEARIN; BOARD 

DATED: October 15, 1984 

cc: B-ul·cau of Litigation 
Ala ... i S. Hiller, Esquire, for DER 
J. E. Ferens , Jr . , Esquire, of l'laggoner 

a::d Ferens, Uniontovm, for Appellant 
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IIB-4]: 12/79 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG,PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 83-299-M 

COMMONWEALTH OF. PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTIITmJ llli"'D ORD~ 

Synopsis 

Appellant I Everett Sta.'l-}11 r..as appealed t.~e issuance :by the Depari::::"Qent of 

Environ.T"Je.'1tal ~esources (D:2:?.) 1 of a."l Assessr:ent of Civil Penalty against appellant 

for alleged violations of the Clear.! Strear:tS Lavl 1 specifically 35 ::? .S. §691. 315 (a) , 

and violations of the Surface :·li...'1L.'1g Jl ... ct, specifically 52 P .S. §§13%. 3.1 (a) and 

1396.4 (a}. ::::>~"1's ~btion to Dismiss is gr~1te:l. 

In :matters where one is served \-lith a notice of AssesSI!lent o:f: Civil I'e:1al ty, 

an a?:.:x~al of such assess::ent lies to t.'1e 3oard. Sa..;rever, the mere ::iling of suer. 

appeal does :1ot preserve ~'1e appealing ~irty 1 s rig~ts. 

:::1:::er the provisions of the Surface ~!ining 1\.ct, Section lS .4, a11d the 

Clea."1 Stre::LC'.S La•.-;, Section 605 (b) 1 ~:x:,-b'1 of >·lhich statutes a;?pellant is al.lege:l to 

have violc.tc:::1, the ;?arty appealing t."""e assessment of civil penalty rT..lSt forvmrd the 

a"rount of the ::?roposeC. penalty, or :;?OSt a bond in that arrount ,..,.:. th DE?... 

Si.nce appellant failed to file an a<"ls.ver to D:!::R. 1 s ~-btion to Disniss, a;?-

pellant has · .. :ai ·,·eC. the right to contest DE.R 1 s allegation t."""at neither the ar:nunt of 

the penalt~· ·.:.:.s =or::ard nor >'las a }Jond in t.'1e a.:ou.1t of the ci.vil :;x=nalty :f:iled.. 
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Therefore, since appellant has not fo:rwarded the amount of the penalty to DER or 

filed a bond with DER in the amount of the proposed penalty in the time period pre

scribed by law, the appeal is not perfected as required by law. 
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OPINION 

By telegram received on December 20, 1983, addressed to the Environmental 

Hearing Board (Board} Everett Stahl (appellant} filed a skeleton notice of appeal 

with the Board and later perfect~ the appeal. 

The appeal cxmtested the action of the Department of Envi:rol1IlEntal Resources 

(DER} in assessing civil penalties against appellant "for mining without a license, 
1 

mining without a mining drainage penni t and mining without a mining penni t." The 

action upon which this appeai was based was the issuance by DER of an Assessment of 

Civil Penalty dated December 1, 1983 by Thanas R. Vayansky, District Mining Manager, 
2 

DER, and received by appellant on December 1, 1983. 

Other than the telegram received and filed with the Board on December 30, 

1993, and the fonnal Notice of Appeal filed with the Board on February l, · 1984, the 

Board has not received any other documents, writings or ccmnunications, written or 

oral, from appellant. 

On February 3, 1984 the Board, pursuant to· its normal and usual practice, 

issued its Pre-Hearing Order No. 1, wherein, inter alia, the parties to the appeal 

were ordered to file answers to notions or petitions within (20} days after receipt 

thereof, and that upon failure to file an answer thereto a party shall be deemed to 
. 

have waived the right to contest any notion or petition so filed. The Order was mailed 

to counsel 'for appellant on February 3, 1984. 

On ~ril 25' 19 84' DER filed wi_th· the Boar1 a ~btion to Dismiss appellant Is 

appeal for the reason that the appellant had failed to forward the amount of the penalty 

1. Appellant 1 s fonnal Notice of Appeal paragraph 2 (a} filed with the Board on 
Feb~ary 1, 1984. 

2. Appellant 1 s fonnal Notice of Appeal, paragraph 2 (b) , filed with the Board 
on February 1, 1984. 
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assessed, or a bond in lieu of the penalty assessed, to DER or the Secretary of DER, 
3 

in the time period .prescribed by law. Appellant has not filed an answer to the said 

fution to Dismiss with the Board. 

By reason of appellant's failure to file an answer to DER 1 s Motion to Dismiss, 

the appellant is hereby deemed ·tc? have waived the right to contest DER 1 s allegation 

that the anount of the penalty was not forwarded, or that a ~d in the arrount of the 

civil penal '!:Y had been filed, pursuant to the Board 1 s Pre-Hearing Order No. 1. 

The activities of appellant, which caused the issuance of DER1 s Assessrrent 

of Civil Penalty of December 1, 1983, allegedly constituted violations of the Clean 

Streams Law, Act of June 22, 1937, P.L. 1987, 35 P.S. §691.1 et seq, specifically 
- 4 --- . 

Section 691.315 (a), and violations of the Surface Mining Act, Act of May 31, 1945, P.L. 
5 

1198, as azrended, 52 P.S. §1396.1 et seq, specifically Section 1396.3.l(a), and Section 
6 

1396.4(a). 

In rna.tters where one is served with a notice of assessment of civil penalty, 

an appeal of such assessment lies to the Board. However, the mere filing of an appeal 

does not preserve the appealing party 1 s rights when the appeal is frcrn an assessment 

of civil penalty. 

3. Under the provisions of the applicable statutes a party appealing the assess· 
ment of a civil penalty is reguired to post the arrount of the penalty within thirty ( 30: 
days of receipt of the notice of assessment thereof. 

4. Section 691.315 (a) prohibits surface mining prior to the receipt of a permit 
in this case a mine drainage penni t. 

5. Section 1396.3.l(a) prohibits surface mining without first obtaining a c;,rr
rent surface mining operator's license. 

6. Section 1396.4 (a) prohibits surface mining prior to the receipt of a per::-it, 
·in this case a mining penni t. 
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7 
Under the provisions of t.l-)e Surface ~-1ining Act, Section 18.4, and the 

8 
Clean Streams La-.;.;, Section 605 (b) , both of vlhich statutes the appellant is alleged 

to have violated, the party appealing the assessrrent of civil penalty must fo.z:ward 

the am::>l;Ult of the proposed penalty, or post a bond in that am::mnt -.;vith the depart-

ment (DER). 

In a case recently decided by the Ccmronwealth Court, based tq?On the 

aforerrent±oned requirement that the arrount of the fine, or a bond in the face anount 

of the bond be. filed with the notice of appeal, the Court upheld_ the dismissal of . . . 
an appeal by the board for the failure of the appellant therein to prepay the pen-

alty assessment. Boyle Land and FUel v. EHB, 475 A.2d 928 (Pa. Orwlth. 1984). 

In this appeal, the appellant has filed its notice of appeal -.;'lith the 

Board, but appellant has not forwarded the arrount of the penalty to DER nor has ap

pellant filed a bond ·with DER in the anount of the proposed penalty, Therefore, 

the appeal is not perfected as required by· law. 

7. Section 18. 4 provides: 
11 
••• t.~e person or rnunicipali ty charged with 

the penalty shall then have thirty ( 30) days 
to pay the proposed penalty in full or, if 
the person or municipality wishes to contest 
the anount of the penalty or the fact of the 
violation, fox:ward the proposed amount to the 
secretary for placement in an escra.v account 
\'lith the State Treasurer or any Pennsylvania 
bank, or post an appeal bond in the amount 
of the proposed :Penalty, such bond shall be 
executed ~./ a surety licensed to do business 
in _the Ccnm:m\vealth and be satisfactory to 
the department .•. 11 

8. Section 605 (b) provides: 

" ••• The person or rnunicipali ty charged -.;.vi th 
the violation shall then have thirty days to 
pay the proposed penalty in full, or if the 
person or municipality wishes to contest 
either the arrount or the fact of the viola-
tion, to forward the proposed arrount to the 
department for olacerrent in an esc~., account 
with the State Treasurer or any Pennsylvania bank, 
or post an appeal bond in t.~e anount of the pro
posed penalty, such bond shall be executed by a 
surety licensed to do business in the Ccrrtronweal th 
of Pennsylvania and be satisfactory to the depart-
ment ••• " 
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ORDER 

·i\l'ID, NOW, this 19th day of cx:.roBER , 1984 upon consideration of 

Department of Environmental Resources ~1otion to Dismiss, and upon review of 

the record in this appeal, the appeal of Everett Stahl ~:f Enviromnental 

Hearing Board Docket No. 83-299-M is dismissed. 

DATED: Octd:>er 19, 1984 

cc: Bureau of Litigation 

ENVIRONMENTA;L HEARING BOARD 

~ _,'/ 
~~~-'-_._(.· . 
- ANTHONY J 

Member 

EDWARI5 GEPJuOY 
Member 

Alan S. Hiller, Esquire 1 for DER 
William D. Boyle, Esquire 1 of Boyle & Thiel, for Appellant 
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Etm-43: 12/79 

. . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101 

(717) 787-3483 

~NriNRNI' n~J:E CXMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 84-044-!1 

OPI!liQi] A!ID ORDER 

Svnopsis 

~llant, !ti.d-<ontinent Insurance Ccr.tpany, a~aled Dffi 1 s forfeiture, 

Bureau of rtining and :?-ecla'11ation notice received by appellant on January 3, 1984, 

of 'b·10 surety bonds issued to N'esharniny Enterprises International, Inc in the to-

tal ar.ount of forty-t.."rree thousand one hundred and ninety dollars ($43,190.00). 

-~:r;:>ellant 1 s a:?,?eal, filed t·Tith the Board on February 13, 1984--rrore than thirty 
. 

(30) days after appellant's receipt of DER's forfeiture notice--is dismissed pur-

suant to 25 Pa. Code §21. 52 (a) for lack of jurisdiction due to ap!Jellant' s untime-

ly filing. 
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OPINION 

1 
By notice dated December 28, 1983 Ernest F. Giovarmitti, Director, Bureau 

of Mining and Reclamation, Department of Environ:rrental Resources, advised Nesharniny 
. 

Enterprises International, Inc. {NESHAMINY) that the bonds posted for the site in ques-

tion were declared forfeited. 
2 

Mid-Continent Insurance COR'pany (MIC) , which had issued surety bonds upon the 
. 3 

subject site, received a copy of the notice, sent to NESHAMINY, on January 3, 1984 and 

filed its notice of appeal with the Environm::mtal Hearing Board {Board) on February 13, 

1984. 

The Board assigned MIC's appeal Docket Number 84-044-M. 

Upon notion of the Camonwealth for consolidation, filed .March 1; 1984, to 

which MJtion MIC did file a response, MIC's appeal was consolidated with an appeal at 

EHB Docket Number 84-043-M by reason of sL~larity of factual circumstances of the two 

appeals. 

On April 30, 1984, the Cormonwealth filed a Petition to Quash appeal with the 

Board. Appellant, MIC, has not filed a response to said Petition to Quash appeal with 

the Board. 

The appeal is ripe for decision by the Board. 

Under the provisions of Section 21.51 (a) of the Board's Rules and Regulations 

(25 Pa. Code §21.51 (a)) appeals from a final action of the Departrrent of Environmental 
.. 

Resources (DER) comnence "with the filing of a written notice of appeal with the Board. 

1. The notice was in the form of a letter addressed to Bruce L. cauffman,· Presi
dent, and referenced a mining site in Greene and f'1ontgomery Townships, Indiana County, 
as to which site a violation notce had been sent to Nesharniny by letter of January 20, 
1983. . The notice also stated that a copy was being fo:.."":Jarded to Mid-continent Insurance 
CQ~Y by certified mail. 

2. MIC issued two surety bonds for the subject site: 
a. Surety bond No. BD2527 was posted for 12.43 acres in the 

sum of $37,290.00. 

b. Surety bond No. BD2401 was posted for 5. 9 acres in the sum 
of $5,900.00. 

3. See paragraph 2 (b) of MIC' s notice of appeal, executed by E. Kent I.andefeld, 
President of MIC. 
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. ... 
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'J"'1e time perioo within which appeals must be filed with the Board is pro-

vided for in 25 Pa. Code §21.52 (a), and is thirty (30) days from the date of receipt 

of notice of "action of the Deparbnent" (DER) . 

In its notice of appeal .MIC admitted that it received DER' s forfeiture notice 

of December 28, 1983 on January 3, 1984, and the notice of appeal was filed with the 

~d Board on February 13, 1984, which latter date was rrore than thirty (30) days after 
., 

.MIC' s. receipt of the forfeiture notice. . . ..... 
The failure of MIC to perfect its appeal in accordance with .the provisions of 

25 Pa. Cod.e §21.52 (a) deprives the Board of jurisdiction over this appeal. Joseph 

Rostosky Coai Company v. Comronwealth of Pennsylvania, DER, 1976 EHB 12., aff'd 26 Pa. 

Crnwlth 478, 364 A.2d 761 (1976). 

Since the Board has no jurisdiction in this appeal, the appeal must be dis-

missed. 

ORDER 

AND, NCM, this 22nd day of OCTOBER, 1984, the appeal, of Mid-continent Insur-

ance Ccrrq;>any, appellant herein, at EHB Docket No. 84-044-M, and consolidated at EHB 
1;-j: 

Docket No. 84-043-M, is dismissed. 

ENVIRONMENTAL HF'.ARING BOARD 

Member 

Member 
DATED: October 22, 1984 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire, for DER, vJestern Bureau 
E. Kent Landefeld, Esquire, President for Hid-continent Insurance 
Sidney H. Zilber, Esquire, for Fortune Assurance Co. , House:? ian and Sandler 
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PAUL C.. HARMAN 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
. (717) 787-3483 

Docket No. 82-121-M 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Appellant, Paul C. Harman,. has appealed a denial by the Department of 

Environmental Resources (DER) of a mining license renewal under section 3 .1 (b) 

of the Surface Mining and Reclamation Act, P.L. 1198 as amended, 52 P.S. 

§1396.3a(b). DER's motion to dismiss is granted. 

The sole relief requested by appellant in tius appeal was that DER be 

ordered to issue app-::;llailt c:.. 1982 Surface Minir:':.r Operatori s License,. Since 

.the calendar year 1982 is over, it is i.rrq_:x)ssible for this Board to grant 

the relief requested. 1'-ihen. during the course of appeal, events occur 

which render it ilrpossible for the Board to grant any relief, the appeal must 

be dismissed as moot. 
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OPINION AND ORDEE 

Appellant, Paul C. Harman, filed on or about May 19, 1982, an appeal 

with this Board, of a denial by the Department of Environmental Resources 

(DER) I Bureau of Mining and Reclarnation, of a mining license renewal under 

section ~.l(b) of the Surface Mining and Reclamation Act, P.L. 1198 as 

amended, 52 P.S. §1396.3a(b). Appellant also filed with this Board on or 

about May 19, 1982, a Petition for·supersedeas requesting that DER·be 

ordered to issue appellant a 1982 Surface Mining Operator's License. A 

supersedeas hearing was held and on June 24, 1982, this Board issued an 

Interim Order, requiring inter alia that DER issue to appellant a terrporary 

mining license subject to certain conditions, and that DER issue a 1982 

. mining license to appellant upon compliance by appellant of the tenns and 

conditions of the Interim Order. 

DER issued to appellant on June 24, 1982, in compliance with this 

Board's Interim Order, a temporary Surface Mining Operator's License, with 

an expiration date of August 12, 1982. However, DER never issued appellant 

a 1982 Surface Mining Operator's License subject to normal terms and con-

ditions because DER believed that. appellant had not complied with the terms 
-

of this Board's Interirr. order or S:s terms of the temporary license. 

AP~llant never a;_:':-·2..ie.l for o. 1983 or 1984 Surface Mining Operator's 

License as required t;~· ::::2 P .s. §139G. 3a(b). Following tw'O requests for 

status reports, appell2:.'.:' s .::.tt.orney informed this Board by letter dated 

February 9, 1984, that c:,r_·: ::.:.:·- .. -. iB.d filed Chapter 11 proceedings in bank

ruptcy on October 6, 19 .:.2, ~----· 2lat he has not operated as a surface miner 

since that time. 
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On March 14, 1984, DER filed with this Board a Motion to Dismiss this 

appeal·as noot. DER's rrotion to-dismiss is granted because the sole relief 

requested by appellant in this appeal was that DER be ordered to issue 

appellant a 1982 Surface Mining Operator's License. Since the calendar year 

1982 is over, it is iiri_POssible for this Board to grant the relief requested 

by appellant. When, during· the course of appeal, events occur which render 

it irripOssible for the Board to grant any relief, the appeal must be dismissed 

a5 rroot. Silver Spring Township v. DER and Pennsy Supply, Inc. 28 Pa. Crtwlth. 

302, 368 A.2d 866 (1977); Cambria Coal CompanY v. DER, 1982 EHB 517; Highway 

Auto Service v. DER, 1980 EHB 10, aff'd. 64 Pa. Cmwlth. 160, 439 A.2d 238 (1982) o 

ORDER 

AND NOW, this 26th day of October, , 1984, the appeal of Paul C. 

Harman, at EHB Docket No. 82-121-M, is hereby dismissed as rroot. 

ENVIRONMENTAL HFARING BOARD 

cc: Bureau of Litigation 
Timothy J.Bergere, Esq. 
Blair F. Green, Esq. 
Robert lampl, Esquire 

DATED: October 26, 1984 

nb 
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CO/'.IMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PEl."'NSYLVANIA 17101 
(717} 787-3483 

BEAR CREEK WATERSHED AD'IHORITY, et al. 

·.v. 

. . 

. . 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

· Docket No. 84-242-G 

DER rroved to quash this appeal as being untimely filed under the 

requirements of 25 Pa. Code 21. 52 (a) . DER issued an order to Appellants. 

Soortly thereafter it reissued the order 1 arrended . to reflect a change in the 

corrq;::osi tion of the appellant I.fun:ici~l Auth.ori ty Board. Both orders advised 

~llants that they had thirty days from "receipt of written notice of this · . . . . 

action!' . within which to file their appeal. Under these circumstances·,· Appella.I}.ts i . . . 

appeal ~filed thirty days after receipt of :the· amended order-will not be d:i,.smissed. 

The Board is reluctant. to dismiss an appeal on purely procedural grounds; the 

· Appellants' belief that the later arrended order supplanted the original order 

was not unreasonable 1 and estops DER from maintaining the time for filing the 

appeal must run from the date of the original order. 
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OPINION 

On June 6, 1984, DER issued an order to the Bear Creek Watershed Authority 

and to Authority Board Members Jack, Bowser, Buzard, Cajka, Bullman and Ekas. The 

order was directed to these Board Members in their official capacities and provided 

that they were to undertake a series of actions; the purpose of which \'laS construe-

tion of a nrunicipal sewerage system. Service of the order upon the Autl'Dri ty and 

each of the Board menbers :rcentioned above Wa.s accanplished on June 7 and 8, 1984. 

After this service was accomplished, DER learned that Robert Jack had 

been replaced by Rachel IJnamen on the Board. As a result, DER rrodified the 

June 6, 1984 order, replacing references to Mr. Jack with references to Ms. Linamen 

and changing the date of the order to June 15, 1984. No other changes were made. 

The rrodified order was served upon Ms. Linairen on June 16, 1984. A covering letter 

accorrpanying the June 15 ~ order info:med Ms. I..inam:m that this was "an amended 

order of the :J:epartment substituting you for Ibbert Jack on the Bear Creek Water 

Shed Authority.~· Both the June 6 and the June 15 orders contained the ·following 

paragraph; 

This action of the :J:epart:mant may be appealable 
to the Envirornental Hearing Board, Third Floor, 
221 N. Second Street, ·Harrisburg, PA 17101 
(.717-787-3483) by any aggrieved person pursuant 
to Section 19 21-A of the .Adm:inistrati ve Code of 
1929, 71 P.S. Section 510-21; and the Administrative 
Agency Law, 2 Pa. C. S. , Chapter SA. Appeals must be 
filed with the Environmental Hearing Board within 
30 days of receipt of written notice of this action 
unless the appropriate statute provides a different 
time period. Copies of the appeal fonn and the 
regulations governing practice and procedure before 
the Board may be obtained from the Board. This 
paragraph does not, in and of itself, create any right · 
of appeal beyond that permitted by applicable statutes 
and decisional law. 
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.. 
On July 16, 1984, the thirtieth day following service of the amended 

order upon Ms. Linamen, a notice of appeal of th~ arrerrled order was. filed with 

this Board. '!he timeliness of that filing and its jurisdictional consequences 

are at issue here. DER has filed a Petition TO Quash the appeal, contending 

that the thirty-day filin~ requiranent of 25 Pa. Code 21.52(a) has not been met. 

In essence, DER argues that the appeal should have been filed within thirty days 

of recieipt of the original order dated June 6, 1984. 

In reSJ:X)nse, the appellants argue that given the language of DER' s 

oovering letter and the appeal paragraph quoted al:ove, they reasonably believed 

that they had thirty days fran receipt of the arrended order in which to file their 

notice of appeal. '!hey argue that the second order is a complete, fully integrated 

doct.nrent, that DER-as the drafter of that document--should be bound by the lan

guage it contains, and that, therefore, the appeal is timely and should not be 

dismissed. '!he appellants also claim-and in the context ·of DER's Petition to 

Quash nrust be believed-· that alth:Jugh the rrodified order was served only on Ms. 
·~.~' 

Linarnen she, as Board secretaJ:y, imred.iately told the other Board members she had 

received a nodified order. 

'lhere is no doubt that failure . to file an appeal within the thirty-day 

period specified by 25 Pa. Code §21.52 (a) deprives this Board of jurisdiction to 

hear the rrerits of an appeal. Joseph Rostosky v.· DER, 26 Pa. Onwlth. 478, 364 A.2d 

761 (1976). '!he instant appeal is untimely, however, only if the original order 

really is the only order the appellants could timely appeal. DER's use of the 

term "amended order" to describe the June 15, 1984 order, and DER '·s failure to 

p:>int out in its June 15 order that the thirty-day notice quoted supra still ran 

from June 6, 1984, gave all the appellants who learned of the IIDdified order a 

reasonable basis for believing that the June 15 order was intended to supplant the 
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June 6 order. If the June 6 order had been supplanted, then the instant appeal 

is tilrely. 

DER insists, of course, that it did oot intend to supplant the June 6 

order. But what DER actually intended is not germane; what is gennane, and 

legally consequential, is that the appellants' belief· .DER intended to supplant 

the June 6 order-or at the very least intended to give then thirty days from 

June 15 to file their appeal--was reasonable. In other ~rds, we have here a 

classic illustration of estoppel. Where DER 1 s own language in its June 15 order 

reasonably caused. the appellants to believe they had extra time to file their 

appeal, and where the appellants' reasonable reliance on this belief would operate 

to their great detriment if this reliance -were oow to be rejected, DER must be 

estopped from bringing the earlier June 6 order before this Board and from con

tending that the appellants soould have disregarded the plain thirty-day ootice 

language of the June 15 letter. Estoppel can run against the Corrrronwealth. 

Ht:imphreys v. cain, 477 A.2d 32 (Pa. Otwlth. 1984); Hauptmann v. PennOOT, 429 A.2d 

1207 (Pa. Onwlth. 1981). If DER is estopped fran urging the appeal deadline 

specified in the June 6 order, the Board has no legal basis for rejecting the 

instant appeal, which was filed within the thirty-day deadline specified by the 

June 15 order. 

·· · 'Iherefore DER1 s petition to quash the appeal is denied, as to the ~.uthority 

and each Board :rrember in his or her representative capacity. We believe this result 

is consistent with the precepts of the Cormonwealth 1 s General Rules of Administrative 

Practice and Procedure, especially 1 Pa. Code §31.2, which states that our rules 

"shall be liberally construed to secure just ..• dete:rmination of the issues 

presented." Indeed, this Board repeatedly has stated that it is reluctant to dismiss 

an appeal on purely procedural grounds. See, e.g. , Benjamin Coal Co. v. DER (I'bcket 

N::>. 84-021-G, Opinion and Order dated August 9, 1984). we are particularly reluc-
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tant to do so where the confusion which has resulted in this dispute was generated 

by DER itself. DER has not claimed _that the allowance of this appeal, filed thirty 

days after receipt of the amended order, will prejudice its ability to present its 

case at a hearing on the nerits. 

We stress that we are accepting this appeal as t:imely filed, not~ pro 

tunc. It remai:ns the case that this Board will riot accept an unt:imely filed appeal 

~ pro ~ unless the late filing can be ascribed to some breakdown in the Board's 

own routines. Eugene Petricca v. DER (Ibcket N:>. 83-239-G, Opinion and Order dated 

January 13, 1984); :EMC CorpJration v. DER (Ibcket NJ. 84-119-G, Opinion ani Order 

dated July 23, 1984). 

ORDER 

WHEREFORE, this 29th day of October, 1984, our October 19, 1984 order in 

this matter, rejecting DER's petition to quash this appeal, is affirmed. 

ENVIroNMENTAL HEARING BOARD 

IDVARD GERJUOY . 
Member 

· DA'IED: October 29, 1984 

cc: eureau of Litigation 
Richard S. Ehmann, Esquire 
Bresci R. P. leonard, Esquire 
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... CO/'./MO:VWEALTH OF PENNSYLVANIA 

ENVIRON:\tENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

SNYDER '1'0-vNSHIP RESIDENTS FOR 
ADEXJUATE WATER SUPPLIES 

. v. 

(717) 787-3483 

. . 

. . 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

Docket No. 84-316-G 

Appeal is dismissed as having been taken from an· action of DER 

which does not affect personal or property rights, privileges, irrmuni ties 

or obligations and. Which, therefore, does not constitute an appealable action. 

2 Pa. C. S. §101; 25 Pa. Code §21. 2. Appellants seek to challenge decisions 

or opin.ions of DER staff reach~ during review of a mine drainage penni t 

application. 'Ihe permit has not been issued; DER's action is not yet final. 

l•lhile issues of appealability often turn upon public p::>licy considerations, 

Appellants have offered no good reasons to extend the concept of finality here. 

It is possible that the pennit ultimately will be denied. In the event it is 

not, they will have an opportunity to challenge DER' s decision via an appeal 

of the pe:rmit grant. 
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OPINION 

On August 1, 1984, DER wrote Mrs. Debra. S. Bovaird (presumably on~· 

of the Residents who ·have filed this appeal) a letter responding to questions 

Mrs. Bovaird had raised concerning Iban Mining Company • s application for a 

Mine Drainage Pennit. '!his letter stated, in pertinent part: 

that: 

It is my understanding that groundwater data 
is contained in the Company • s Mine Drainage Per
mit # 33840101. ••• As yuu are probably aware, the 
current application involves areas which have been 
previously mined or are adjacent to areas which 
have been mined. The data which our staff has 
ga~ed fran the current operations indicates 
that· there is no need for an overburden analysis. 

Based on their review of the awlication, it 
is staff opinion that the mining activity will not 
inpact private or public water supplies. It is 
our policy not to issue penni ts when it is likely 
that such supplies would be degraded. 

I can assure you· that penni ts will be issued · 
for this mining operation only if that· activity will 
canply with all applicable rules and regulations of 
the Deparbnent. 

The Residents have appealed this letter, on ·the grounds, inter alia·, 

5. The Department's decision to accept infor
mation received in prior mining with reference to the 
!.ower Freeport coal is arbitrary 1 capricious 1 a.."l abuse 
of discretion and an error of law. ~ -. . ... 

6. The Department • s decision that proposed 
mining activity will not affect public or private 
water supplies is arbitrary, capricious, an abuse of 
discretion and an error of law in that the decision 
is incorrect and not supported by information sub.-ni tted 
by the IX>a.n .Hining Corrpany. 

DER has rroved to dismiss this appeal, on the grounds that DER's above

~:: ..::.::ted letter. to Mrs. Bovaird--which quotes staff opinion about I:'oan' s penni t 

-:: __ -:....ication but which clearly indicates the application rerrains under review--

i::-· :-::·t a.1 appealable DER action. DER cites: Standard Lirr.e and Refractories Co. 
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v. DER, 2 Pa~ C. 434, 279 A.2d 383 (_1971); Sunbeam Coal Co. v. DER, 8 Pa. C. 

622, 304 A.2d 169 (1972); and Perry Brothers Coal Co. v. DER, 1981 EHB 583. 

'!he Residents 1 response to DER 1 s notion te:rms these cites "in opp::>si te" (sic) , 

"in that, unlike a notice of violation, ·the Department has made a final determin

ation of a matter which affects the rights of appellant." The Residents also 

assert that the "cases cited by the Department are of doubtful vitality in the· 

light of the Board 1 s cornrents in Huey .vs. DER", EBB D:Jcket 1-0. 84-042-G (Opinion 

and .Order, May 15, 1984). 

'!he appealability of a DER action is governed by 2 Pa. c.s. §101 and 

25 Pa. Code §21.2. To be appealable, a DER action must affect "personal or 

property rights, privileges, imnun.ities or obligations", and must be "final". 

To some extent, the decision to include an action in the class terrred "appealable" 

involves public }X)licy considerations. Man 0 1War Racing Association v. State 

Horse Racing Commission, 433 Pa. 432, 250 A:2d 172 (1969); Bethlehem Steel Cor

poration v. DER, 37 Pa. Cmwlth. 479, 398 A.2d 1383 (1978); James E. ~~in v. DER, 

o:xiket No. 83-120-G (Opinion and Order, August 20, 1984). Under the facts of 

the instant appeal, however, DER 1 s appealed-from action clearly is not final, 

and the Residents have suggested oo good public policy reasons for stretching the 

definition of fiu.ality to acccmn::xlate their appeaL 

In particular, DER has not yet acterJ on the perrnit app:)..ication, and 

still may refuse it, for reasons which might include a revision of DER' s orig.inal 

opinion that "t..~ere is no need for an overburds:: a.r:..::.l~·sis" and that "the mining 

activity will not inpact private or public wate::::- st.::· ~,.:_i_.e3." If the permit is 

·granted, the Residents will have a chance to challel:~,== ti:ese opinions via an 

appeal of the pennit grant, which will be an appealc..~:le a.ction. The Residents' 

citation of Huey, supra, is not to the }X)int becaus~. :-::·_:c~~ did not involve a 
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:penni t application, whose possible future grant could be appealed. In Huey, 

the appellant conplained that the coal conpany' s mining and blasting activities, _ . . 

. . 

on an existing pennit; had degraded his water supply. DER' s rejection of this 

cnmplaint was ari action which Huey "WOuld not have another oppartuni ty to rectify. 

~reover, although the Board's Huey opinion questioned the logic of the adjudi

cation. on which the Huey opihion rests, namely George Eremlc v. DER, 1976 EHB 249, 

the Board did not rule that DER's rejection of Huey's canplaint was appealable •. _ 

ORDER 

WHEREFORE, this 30th day of October , 1984, the above-captioned 

appeal is Qismissed. 

ENVIRONMENTAL HEARING BOARD 

DATED: October 30, 1984 

cc: Bureau of Litigation 

EDNARD GEPJUOY 
Member 

Richard S. Ehmann, Esquire, for DER 
Lee R. Golden, Esquire, of Ibbert P. Ging, Jr., 

Pittsburgh, for Appellant 
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COMMONWEALTH OF PENNSYLVANIA· 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

BOROuGH OF TAYLOR Doc~et No. 32 _ 179_H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and BICHLER SANITARY L~~DFILL, 
... Pernittee 

(issued l:J-30 -84) 

OPINION A!'lD ORDBR SUR 
PEPl·aTTEE' s "P:::::TITIOl; TO v.~cP.TE o~D:SR" 

Permitt~e-intervenor, Bichler Sani·:.ary La.ndfill, filed a 

.. Petition to Vacate Order" on 1-:ay 6, 19.83, in !vhich Bicl1.ler moved 

the Board to overturn its Order of ~<larch 10, 1983 {and, by im?-

lication, its Clarification Order ci£_ :·larch lS, 1983) wherein the .. 
Board granted the ap:9eal of appellant 3orouc~<1 o£ Ta.::rlor of DER' s 

issuance to Bichler of a solid waste permit a~end~ent for Bic~ler'~ 

sanitary landfill, located in the Borous~ o~ Taylor, Lackawanna 

county, Pennsylvania. The practical effect o£ the Board's Orders, 

which were based upon Bichler's failure to de~end, was the revo-

cation of the 5o lid ·,.;aste 9er:mi t ar:1endmen t g:.·anted to Bichler by 

DER. The Board conducted a hearing on the :rnerit.s of Bichler's 

?etition on Deceir.ber 9, 1983, Board ::ler::ber .i'>.nthonv J. Z·1azullo, 

Jr. ?residing, and reserved ruling on ap?ell~nt's motion to 
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dismiss for lack of jurisdiction. Even though the Board held 

a hearing on the merits of Bichler's petition,. the Board need 

not·reach the merits due to our resolution of the case based upon 

jurisdictional grounds. Appellant's motion to dismiss is granted 

for the following reasons. 

While Environmental Hearing Board Rules and Regulations do 

not provide for a "Petition to Vacate Order," Section 21.122 does 

provide for a petition for rehearing or reconsideration. 25 Pa. 

Code §21.122. In pertinent part, Section 21.122 states that: 

"[t]he Board may on its own motion or upon application of counsel, 

* within· [twenty] 20 days after a decision has been rendered, grant 

reargument before the Board en bane." 25 Pa~ Code §21.122{a) {emphasis 

added). Bichler's "Petition to Vaca.te Order" is, in essence and 

for all practical purposes., a petition for rehearing or recon-

sideration. 

Because the Board received Bichler's petition on May 6, 1983-

more than twenty {20) days after the Board's final Opinion and Order 

of March 15, 1983-- Bichler's petitdJon has been filed in an untimely 

fashion and the Board has no jurisdiction to consider it. Cf. East 

Lampeter Township ·Sewer Authority v. Butz and DER, 71 Pa.Cmwlth 

105, 109, 455 A.2d 220, 222 (1983'; Toro Development Company v. 

DER,et al., 56 Pa.Cmwlth 471, 48.:.~, ,~::::; .A.2d 1163, 1168 (1981); 

Lebanon County Sewage Council v. r:.::::.::., 34 Pa.Cmwlth 244, 246, 382 

A.2d 1310, 1311 (1978); Rostosky v. DER, 26 Pa.Cmwlth 478, 481, 
-- I 

364 A.2d 761, 763 (1976). Although these citations admittedly 

deal only with timely appeals, their reasoning appears to be 
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app~icable to untimely petitions for rehearing or reconsideration. 

This inference is supported by the limited Pennsylvania case law 

on this issue. Mayer v. Unemployme~ Compensation Board of Review, 

27 Pa.Cmwlth 244, 366 A.2d 605 (l976). 

Nevertheless, Bichler argues that, because the Board's Order 

was issued as a result of his failure to defend, it should be 

construed as a default judgment; as a result, Bichler further 

argues that the Board should exercise its "equity power" to open 

the so-called default judgment. Unfortunately for Bichler, how

ever, the Board does not possess any equitable jurisdiction under 

these circumstances, if at all, and Bichler has not cited .any 

persuasive or binding authority in support of such a novel conten

tion. 

On the contrary, the twenty-day period for- ·timely filing of 

a petition for rehearing or reconsideration is established by 

administrative regulation, which has the force Ot law and which 

is binding upon the Board. Rostosky, supra; Mayer, supra. The 

untimeliness of Bichler's filing deprives the Board of juris

diction. Rostosky, sup~. 

Accordingly, Bichler's "Petition to Vacate Order" is hereby 

denied for lack of jurisdiction, and we do not, and need not, dis

cuss the factual allegations contained in said petition. 
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- .. -

ORDER 

AND NOW, this 30th day of Octobez::, 19 84, appellant's Motion · 

to Dismiss is hereby granted and perml.ttee's "Petition to Vacate 

Order" is hereby denied. 

DATED:~Oct===ober==~3~0~·~1~9=8~4 ____ ___ 

.For app,ellant: 
·Lawrerice J. Moran, Esq. 
Abrahamsen.and Moran 
Scranton, Pa. · 

ENVIRONMENTAL HEA.RING BOARD 

£L_; ?Ji-7 . 
Edward Gerjuoy 
Member 

For Commonwealth ·of Pennsylvania, 
Department of Environmental Resources: 

Timothy Bergere, Esq. 
Lynn Wright, Esq. 
Assistant Counsel 
Harrisburg, Pa. 

For permittee-intervenor: 
Linus E. Fenicle, Esq. 
Ernico and Fenicle 
Harrisburg, F. a. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221NORTHSECONDSTREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(7p) 787-3483 

MICHAEL G. SABIA, SR., and THE 
WAREHOUSE 81 LIMITED PARTNERSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION 
AND 

ORDER 

Docket No. 

Issued: 

SUR MOTION TO DISMISS 

.§_ynopsis 

83-275-M 

November 1, 1984 

Appellants have appealed from a letter from DER which expressed concern 

over appellants' proposals to inject air stripped ground qater back into the 

\o;'ater iable, and over the "existence of the buried sludge impoundment." Also, 

the letter proposed a meeting to discuss these concerns. DER's Hotion to 

Dismiss on the basis that the letter appealed from was not an appealable 

action of DER is granted. 

This Board has no jurisdiction to hear this appeal because there has 

been no "final action" of DER as defined by 25 Pa. Code n1. 2 which would 

affect "personal or property rights, privileges, immunities or obligations"· 

of appellant as required by 71 P.S. §1710.2. Although the letter stated 

that appellant should present a detailed·proposal, DER did not demand or 

order that the proposal be submitted. 
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OPINION 
AND 

ORDER 
SUR MOTION TO DISMISS 

By notice filed with the Board on December 8, 1983, Appellants appeal~d 

from a letter of DER dated November 16, 1983, wherein William P. Parsons, 

Regional Wat~r Quality Manager, Department of Environmental Resources, ex

pressed concern over Appellant'~ proposals to inject air stripped ground 

water back into the water table, and concern over the "existence of the buried 

sludge impoundment," and proposed a meeting to discuss those concerns. 

DER filed a Motion To Dismiss on the basis that the letter appealed 

from was not on appealable action of DER and that the Board therefore lacked 

jurisdiction in this matter. 

Appellants filed its Response to the motion to dismiss alleging that 

the language of the November 16, 1933, letter imposes an obligation upon 

Appellants "to test, analyze and submit a remedial proposal.to the Department," 

and therefore is an appealable action. 

The portion of the November 16, 1983, letter which forms the basis of 

this appeal is as follows: 

"Our other area of concern is the existence of the buried sludge 
impoundment immediately adjacent to the manufacturing building 
underneath a reprocessed fluff pile. We have found photographs 
taken several years ago which clearly depict the existence of 
this impoundment. A detailed proposal for evaluating the impact 
of this impoundment and remedial action should be presented." 

Appellants cite this portion a~ imposing a "liability" and "obligation" 

upon ther:: <nd therefore is appealable. 
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We are of the opinion that the Appellants have "jumped the gun" in this 

matter~ In the letter, the writer stated that the detailed proposal 

(relating to the buried impoundment) should (emphasis added) be presented. 

Also, a meeting was proposed for the purpose of further discussing the 

matter of the impoundment and other DER concerns. 

DER did not demand, or order, that the proposal be submitted within 

any time frame. The suggestion that the proposal be submitted is clear 

by the use of the term "should be presented" and by the invitation to meet 

and discuss the matter further. 

In order for the conduct of DER to be such as to constitute "final 

action," the writing must be construed as an adjudication. An adjudication is a 

·final action by an agency which would affect "personal or property rights 
1 

privileges,immunities or obligations" of Appellant herein. 

Final action is defined in Title 25, Part 1, Subpart A, Chapter 21, 
2 

§21.2 of DER's regulations, and the action herein complained of does not 

fit that definition, for the reason that DER advised Appellant that the 

action it recommended "should~' be taken. 

There being no final action of DER under the facts presented in this 

appeal, this Board has no jurisdiction to hear the appeal. See Sunbeam Coal 

v. DER, 8 Pa. Cmwlth. 623, 304 A. 2d 169 (1973); Donnelly Printing Company 

v. DER, EHB Docket No. 83-048-M (Opinion and Order dated 7/12/83); 71 P.S. 

§510.2l(a), 25 Pa. Code §21.2(a). 

1 
Administrative Agency Law, Act of June 4, 1945, P.L. 1388, as amended, 

71 P.S. §1710.2. 

2 
"Action--Any order, decree, decision, determination or ruling by the 

Department or local agency affecting personal or property rights, privileges, 
immunities, duties, liabilities or obligations of any person, ••• " 
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... 
ORDER 

AND .NOW, this 1st day of November , 1984, upon notion of DER, the 

·appeal of Michael G. Sabis, Sr. and Warehouse 81 Limited Partnership is 

hereby dismissed. 

cc: Central Bureau 
David J. Brooman, Esq. 

DATED: November 1, 1984 

nb 

~~P

~=2/:i:z 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR . 

HARRlSBURG,PENNSYLVANIA 17101 
(717) 787-3483 

DALE. F. JA!·!ES ~ID ASSOCL"\..'".ES 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 82-153-!1 

Issued: Nove:nber 1, 1984 

OPINION AND O:IDER 

Svno:psis 

Dale F. Janes and Associates, a!'pellan"!7s, has ap:?ealed a denial by the 

Bud.-.s County Depa..-t:rJent of :-Ieal t.'-1 of license to co!".duct a ~:mblic eating c:nd drink-

ing :olace. Z1is a?peal is dismissed on the Board's o:m :r:otion because the Board 

has no juri::;diction. 

Pursuant to section 1921-A of t.~e ~~~is~ative Code, 71 P.S. §510-21 

(a) , t."-1e Emliron.'":lental Hearing Board has juri::;diction over appeals fran any order, 

pemi t, license or decision of the Departr:1ent o::: Envirorr:Ental Resources (Dill) . 

'l'he denial by the Bucks Count:'.f Depa.-t:r:lent of Health of u. license to conduct a pub-

lie eating and drinking place does not constitute an o:;:-der, pe=nit, license or de-

cision of DE.-::. because the Bucks County De~a.rt:.ent of Health ~-;as acting ?ursua.'it to 

a statutor1 grant of authority under the ~lie £3.ting and Drinking ~laces Act, 

\ihich is separate frarJ the authority of DER Qnder ~~is Act. 35 P.S. §655.2. Coun-

ties are given the authority to create departr:1ent::: of health under another direct 

statutory grant of authorit:'.f kna-m a::; the "Locc::l Ec;c:lt.~ ~.inistration Law". 16 
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P..S. §12001, et seq. Therefore, the proper place to bring this appE=>.a.l ··~as the 

Cc·urt of Camun Pleas of Bucks County, and not the EnviromJental Hearing Board. 

2 Pa. C.S.A. §752, 42 Pa. C.S.A. §§102 and 933(a) (2). 
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OPINIO!~ 

Dale F. Jarres and Associates, appellant, filed \vith this Board, on June 

18, 1982, an appeal fran the refusal by the Bucks County Board of Health to issue 

. appellant a license to conduct a public eating and drinking place. Since this 

Board has concluded that it has no jurisdiction over this appeal, this case is dis

missed on the Board's own· notion without holding a hearing or naking any findings 

of fact other than those necessary to describe the procedural posture and nature 

of the appeal. 

On r1arch 9, 1982, Dale F. James appli¢ to the Bucks County Depart:rrent of 

Health for a license to operate a soft ice cream establishment at 550 North Nain 

Street, Doylestown, Bucks County, Pennsylvania. FollC~.>ri.ng an administrative hear

ing, the Bucks County Depa.i:t:rren.t of Health issued on !·1ay 19, 1982 1 an Adjudication 

Order denying the issuance of an Eating and Drinking Establishment license to appel

lant. The stated basis for denial was that the individual sewage disposal system 

. serving the property in question was not in canpliance with Bucks County Department 

of Health regulations pertaining to individual sewage systems. The adjudication by 

the Bucks County Department of Health also stated that its regulations incorporate 

Chapters 71 and 73 of 25 Pa. Code, the regulations pranulgated by the Pennsylvania 

Department of Environmental Resources (DER) , pursuant to the Sewage Facilities Act 

35 P.S. §75 0.9. 

Section 1921-A of the Administrative Code, 71 P.S. §510-21 (a) 1 provides 

that the ·Environmental Hearing Board shall have the po"i.ver and its duties shall be 

to· hold hearings and issue adjudications under the provisions of the act of June 4 1 

1945 (P.L. 1388), known as the "Administrative Agency La'·J'', 71 P.S. §1710.1 et seq. 
1 

on any order, penni t, license, or decision of the Department of Environrriental Re

sources. However, the denial by the Bucks County Department of Health of a license 

to conduct a public eating and drinking place does not constitute an order 
1 

pennit, 

license or decision of DER. 

The Bucks County Department of Health has J.XIWerS under the Public Eating 

and Drinking Places Act (35 P.S. §655.1 et seq.) 1 which are separate fran those of 
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D::::.;.~ u.'1der this Act. In this case, the Bucks County Department of Health was act-

ing pursuant to 35 P.S. §655.2 which requires the proprietor of a public eating or 

drinking place to obtain a license fran the county department of health, \-7henever 

such public eating or drinking place is located in a political subdivision which 
1 

:is . UJ?.der the jurisdiction of a county department of health. This is a direct 

statutory grant of authority to county departments of health and is not pursuant 

to a regulation pranulgated by DER. Counties are given the authority to create de-
.. 

part::ments of health under another direct statutory grant of author~ty known as the 

"IDeal Health Administration Law''. 16 P.S. §12001, et seq. 

Subchapter B of Chapter 7 of Title 2 1 2 Pa. C.S.A. §752 1 provides that 

persons aggrieved by an adjudication of a local agency have the ·right to appeal to 

the court vested with jurisdiction of such appeals pursuant to Title 42. 42 Pa. 

C.S.A. §933 (a) (2) 1 provides that the courts of camon pleas have jurisdiction 

over appeals from "govennnent agencies" under Subchapter B of Chapter 7 of Title 2. 

"Government ·Agency" is defined in 42 Pa. C.S.A. §102, as to include local agencies 

and authorities. Therefore, the proper place to bring this .appeal \'las the Court of 

Carrrnon Pleas of Bucks County, and not the Environmental Hearing Board. 

1. Since the denial of the license by the Bucks County Department of Health 
lvas based at least in part on the failure of appellant to comply \rith regulations 

-· promulgated by DER under the Se\vage Facilities Act (25 Pa. Code §§71 and 73) 1 it 
. should be noted that the Public Eating and Drinking Places Act specifically pro-
. vides that the county depart::ments of health mav base a denial of a license uoon . 
failure to canply with the n:tlE?5 a--:d regulations of the "department" 35 P.S.- §655. 3. 
DER is the "department" referrei to in the Public Eatii)g and Drinking Places Act. 
See 35 P.S. §655.1 and 71 P.S. §510-1 (11). 
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, . . . 
' 

ORDER 

AND, N<:m, this 1st day· of NOVElmER, 1984 the appeal of Dale F. 

James and Associates, at EIIB Docket No. 82-153-!·1, is hereby dismissed. 

4 

DAT.ED: Novanber 1, 1984 

cc: Bureau of Litigation 

ENVIRO~lEN".rAL HEARING BOA..tiD 

4~ 
A!li'HONY 
Nanber 

Burton Spear, Esquire, of Renninger, Spear & Kupi ts, fo;r- Appellant 
Louise S. Thanpson, Esquire , for DER 
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.FRANKLINLYCNS 

- v. 

CO.'HMO.VWEALTH OF PENNSYLVANIA 

ENVIRON:-rtENTAI.. HEARING .BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17IOI 

(717) 787-3483 

. . 

. . 

. 
• 

Docket No. -84-045-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

The appeal is dismissed for Appellant's failure to corrply with the 

Board's order directing him to file a pre-hearing merrorandum. Appellant failed 

to £ile the same despite the Board's repeated waming that failure to do so 

could result in the dismissal of th~ appeal. Although DER at least "initially 
- . 

bears the burden of proof in this matter, pursuant to 25 Pa. Code 21.101 (bO (3) , 

the ap_t:eal is dismissed; Appelle3!1t has given no indication of his intention to 

corrply with the Board' s order for ove:t;
7 

three rronths. 

OPINICN 

By an order dated ~~ch 6, 1984 the Board ordered Appellant to file his 

pre-hearing merrorandum on or before May 21, 1984. To date, Appellant has failc~; 

to do so. This failure has occurred despite the Board's repeated warning that 

the appeal might be dismissed in the ~sence of the filing of the pre-hearing 

merrorandurn. The second such warning was contained in a notice which was sent 

via certified rrail; the returned receipt indicates that Appellant received the 
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sane. This is an appeal of a DER compliance order. Therefore, DER would 

. normally bear the burden of proof, at least initially. 25 Pa. Code 21.10l(b) (3). 

Nevertheless, the Board can see no reason to pe:r:mi t this appeal to remain on 

its docket. There has been no indication for over three nonths that Appellant 

has any intention of complying with the Board's orders. See w. A. Cotte.rman v. DER, 

(EHB D::>cket No. 83-155-G, Opinion and Order dated February 23, 1984); Ben Franklin 

Cbal Company v. DER (EHB D::lcket No. 83-224-G, Opinion and Order dated February 23, 

1984). 

ORDER 

WHEREFORE, this 13th. day of November, 1984, the appeal captioned 

al::ove is dismissed. 

DA.TED: November 13 , 19 84 

cc: Bureau of Litigation 
Alan S. Miller, Esquire, for DER 
Franklin Lyons, Appellarn: 
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EUGENE PETRICCA 

. v. 

COMMONWEALTH OF f'E \'l\Si'LVANIA 

ENVIRON:\tENTAL HEARING UOARD 
221 NORTH SECOND.STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717) 787 ·3483 

0 
0 

Docket No. 84-112-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINION AND ORDER SUR 
PETITION FOR SUI-1r-1ARY ~1ENT 

Surmnary judgment is granted for DER. Appellant 1 s Responses to DER 1 s 

Requests for Admissions disposed of every factual is~ue relevant to the appeal 

with the possible exception of the identity of the administrative order to which 
. 

the canpliance order herein appealed :rna.de reference. However, given that Appellant 

failed to challenge the identity of the administrative order in his·response to 

DER' s Motion for Summary Judgment, the Board detenn,ines that there are no dis-

puted factual issues. Since it is not disputed that a condition exists whicn 

will not be abated within the periOd specified ln the earlier administrative 

order, DER' s issuance of the cc::rnpliance order, pursuant to its mandatory duty 

under 25 Pa. Code 86.212(a), was reasonable. DER is entitled to surrmary judgme."lt 

as a matter of law. 
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OPlliiON 

This is an appeal of a DER compliance order dated February 17, 1984 

which concerns a site in Elizabeth 'lbwnship, Allegheny Connty. The compliance 

order citect Appellant .f0r having failed to comply with an" administrative order. 

DER has rroved .for surrmary judgment. In ruling upon DER' s notion we are guided 

by the precepts of Pennsylvania Rule of Civil Procedure 1035 which provides in. 

relevant part that surrmaty judgment "shall be rendered if the pleadings, • 

and admissions on file ••• show that there is no genuine issue as to any 

material fact and that tl:_le rroving party is entitled. to judgment as a matter of 

law." Pa. R.C.P. l035(b). 

Appellant has resp:mded to !JER' s Request for .Admissions. Said responses 

conclusively dispose of every factual issue relevant to tne disposition of this 

appeal with one possible exceptl.on, i.e., the :identity o£ the admin:istratJ.ve 

order to which the instant canpliance oraer makes reference~ Appellant has 

admitted that it received an administrative order dated septemoer 12, 1983 on 

or .about September 14, 1983 and that said administrative order concerned the 

Elizabeth 'Ibwnship site. (Appellant 1 s Answer to DER 1 s Request for Admission No. 1) . 

Appellant has also admitted that the appeal it took ·from the se~tember 1983 adminis

trative oraer was subsequently dismissed by this Board. (Appellant's Answer to 

DER' s Request for Admission Nos. 3 and 4). Appellant has refused to adm:i:t, however, 

that the a~inistrative order of September 1983 is the same administrative order 

to wluch the co.111pliance order herein appealed makes reterence. (Appellant's AnS\ver 

to DER 1 s Request for Admission No. 5). It J.S this simple factual issue which pro

vides the sole r:ossihle point of dispute. 
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We note first that we are not entirely conv1..nced that a refusal to 
' 

admit, in response to a narrowly worded DER statement, necessarily implies that 

one J.ntends to actJ.vely contest the valJ.dity ot DER' s statement. We need not 

reach that ]?Oint, h~ver, since Appellant did not raise the issue of the 

identity of the administrative order in its ReSJ?C)nse to DEH's M:JtJ.on for sunma:ry 

Jild.grnent. Pa. R.C.P. 1035 (d) r~es that a party opposing a· M:>tion for Summary 

Judgnent must "set forth specifJ.c facts showing that there is a genuine issue 

for trial" or summary judgment will be entered agaJ.nst him. Consequently, the 

identity ot the adrnimstratJ.ve order referenced in tne oompliance order wnich 

fonns the subject matter of this appeal is· deemed not to be in dispute. Appellant 

himself appears to have tacitly conceded that the only administrative ord.er which . . 

is relevant to this proceeding i~ that of September 12, 1983. (See, e.g., 

Appellant's Pre-Hearing Memorandum paragraphs 9 , 21 and 22. ) 

Having established the identity o:t the admimstratJ.ve order, the remain-

ing issues in this appeal are quite s1.mp1e. This Board • s disrrussal of the appeal 

of said administrative order rendered the ord.er final. (The appeal was docketed 

at N:>. 83-239-G; the dismissal was by way of an OpinJ.on and Order dated Janua:ry 13, 

1984.) This finality precludes any challenge to the content or validity of the 

adrninistrati ve order in this subsequent proceeding. Comnonwea.L th v. ~rrv 'IbY.7Ilsnit:::, 

466 Pa. 31, 351 A.~d 6U6, blO (197b). Ft.irthe:r:m:Jre, 11ppellant has admitted that 

he failed to comply vlith the te:rms of the administrative order. (Appellant's 

Answer to DER's Requests for Ad""Pission Nos. 6, ~ and 10.) This being the case, 

the sole issue becomes whether DEE acted properly in J.ssuing the compliance order 

from \.fuich this appeal has been taken. 

~5 Pa. Code §86. 21~ (a) (3) imposes a mandatory duty UfOn ElER to "issue a 

cessation order, or take other appropriate enforcement action to accomplish 
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- . ~ .. 

·cessatl~n, if the Department determines that a condition, practice, or violation 
. ' . 

exists which .•. will not be abated wi~ an abatement period specified in a 

Department order. " DER issued the instant compliance oraer 1n confoJ:I"''~ ty vTi th ·.· 

¢e duty irrq;osed upon it by this regulation. Where DER a~s pursuant to a 
... 

rn:indatory duty the sole questions before the Board is whether to upnola or vacate 

DER' s action. Warren Sand ana Grave.l Co., Inc. v. DER, 20 Pa. Otwlth. 186, 

34.1 A. 2d 556 {1975) • Under tne c1rcumstances of tnis case we cannot say that 

DER' s action was in any way unreasonab.le; DER acted according to its legal duty. 

'Iberefore ~ since there. are no remaimng factua.l issues in aispute, we find that 

DF.R is entitled to judgment as a matter of law. 

ORDER 

WHEREFORE, this 13th day of November, 1Y84 ,. it 1s ordered that DER's 

M:Jtion for Surmrary Judgrrent is granted and At:pellant' s appeal is dismissed. 

DATED: November 13, 19 84 

cc: Bureau of Litigation 
Alan S. Miller, Esquire, fc:..· 
J. Philip Bromberg, Esquire, 

for Appellant 

ENVIIDNMENI'AL HEARIN:; BOARD 

Member 

Member 

:-ittsburgh, 
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ARmND WAZETJ.E 

·.v. 

/COMMONWEALTH OF PENNSYLVANI~ 

ENVIRONMENTAL HEARING BOARD 

22l NOR1lf SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

. . 

. . 

. . 

• 
' 

Docket No. 83-06 3-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and Borough of PtmXSutawney, Intervenor 

OPINION AND ORDER 
SUR PETITI<N FOR SUPERSEDEAS 

Synopsis 

... 

.Appellant landfill operator's petition for supersedeas is granted. 

'Ihe DER_ order appealed -from revoked Appeliant' s permit and required closure of 

the landfill.. Pursuant to an order of the Comrconwealth Court, Appellant has 

ceased de:r;ositiilg waste at the landfill, and Appellant ti)_erefore· has threatened 
. . . 

to cease pickirig Up solid. waste in. the ooiiiiillriities. serviced b}r his landfill.· 'Ihe. 

possibility that waste pick-Up· wiil cease poses a threat to the health of these 
.. 

o::mmunities. ·. Although Appellant hcis not made a showing· sufficient to justlfy 

the grant of a supersedeas on his own behalf, the threat to the health of the 

oonmuni ties is real. This threat must be weighed against the :r;ossible environnental 

· hann resulting from oontinued operation of a landfill" which has been shown to have 

been in violation of environnental statutes and regulations. Given the fact that 

the landfill's violation history has shown significant irnproverrent in the recent 

past, the Board finds that a lirni ted thirty-day sUpersedeas is warranted so as to 
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give the ccmnunities tirre to conclude other arrangerrents for the pick-up and 

disposal of their solid waste. Appellant must fw:nish DER with a bond to 

guarantee rorrpliance with DER regulations during the period of the supersedeas. 

OPINION 

Wazelle is the operator of the Wazelle Brothers Sanitary Landfill in 

M::Calnont Township, Jefferson County. He has appealed a DER order, dated March 18, 

1983, :revoking his solid waste pennit, No. 100412. '!he Borough· of Punxsatawney, 

which makes heavy use of the Wazelle Landfill, has intervened. Shortly after 

filing his notice of appeal, Wazelle also filed a petition for supersedeas of DER's 

Mardl 18, 1983 order. This petition was not pursued, however,· causing the Board 

to defer indefinitely a hearing on that petition (see our Opinion and Order of 

September 13, 1983 I at this rocket Number) • 

In the full course of time, hearings on the nerits of this appeal have 

l::een scheduled and corrpleted, anounting to five days of hearing in all. On 

November 5, i984, the final day of these hearings, Wazelle orally rene"Wed his 

notion for supersedeas, calling the Board's attention to the following facts: 

1. Altmugh DER issued itS order re"VOking Wazelle' s 
penni t and ordering cessation of his landfill operation 
·on March 18, 1983, until relatively recently DER has na.de 
no attempt to enforce its cessation order, despite the 
fact that Wazelle openly had continued to operate his 
landfill. 

2. On October 22, 1984 , the Cannon"Weal th Court 
granted DER a preliminary injunction, ordering Wazelle 
"to cease disposing of solid waste at the Wazelle Landfill 
within twenty-four (24) hours" of the filing of the Cormon
"Weal th Court 1 s Order. · 

3. Wazelle now has ceased operations, in corrpliance 
w.i. th the Cormonweal th Court 1 s Order. 
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4. The residents of Punxsutawney and other 
cnnmun.i ties near the Wazelle Landfill have relied 
very largely on Wazelle to pick up their solid waste, 
as ~11 as to dis1;0se of the waste at his -landfill. 

5. lbw that his landfill has been closed, Wazelle 
has been· hauling the solid waste he picks up to oon
siderably nore distant disposal sites. 

6. Wazelle is- threatening to cease picking up 
solid waste tmless he once again will be. pennitted to 
dispose of the waste at this landfill. 

7. The residents of Punxsutawney, and of other 
ccmnunities which have been relying on Wazelle to 
pick up and diSp:Jse of their solid waste, have made no 
plans for attemati ve pick up and dis1;0sal in the 

· event Wazelle suspends his pick up operation. 

In view of the fact that the hearing on the nerits of this appeal already 

had been a.ln'Cst oorrpleted, the Boal:d regarded the November 5, 1984 final hearing 

day as a_ oonsolidated hearing on the merits of the appeal and on Wazelle 's super

sedeas petition. At the close of the hearing the Board orally granted a thirty (30) 

day supersedeas of DER's March 18, 1983 order; on November 7, 1984 the Board issued 

a written Order which, without explanation, affirmed the Board's November 5, 1984 

oral ruling. This written Order is reproducedinfra, f~llowing this Opinion. 'lhe 

remainder of this Opinion provides, for the reoord, the Board 1 s rationale in 

~anting the 30-day supersedeas. 

The facts 1-7 listed supra are arrply supported by the testinony in these 

hearings, and will be part of the Findings of Fact in the Board 1 s forthooming 

Adjudication of the nerits of this appeal. However, these facts--and the rest of 

· the evidence brought out at the hearing on the neri ts--do not oone close to warrant-

ing tlle grant of a supersedeas for relief of Wazelle. Under our rules, 25 Pa. Code 

§21. 78 (a), a petition for supersedeas requires the Board to oonsider the following 

factors: 
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(1) ·irreparable hann to the petitioner; 

(2) The likelihood of the petitioner's prevailing 
on the :rceri ts; and 

(3) the likelihood of injury to the public. 

It has been the Board's practice to place on the petitioner the burden of establish

ing that these factors v.eigh toward granting a supersedeas. Butler County Mushroom 

Farm v. DER, IX:cket No. 78-132-B, 1978 EHB 356; William Fiore v. DER,· I:bcket No. 

83-160-G (Opinion and Order, August 24, '!983) • 

Wazelle's burden tmder criterion (2) above is to show that it is likely 

the Board will decide DER' s March 18, 1983 order was an abuse of discretion. In 

arriving at its final decision, the Board will place on DER the bw:den of showing 

that its order was not an abuse of discretion. 25 Pa. Code §21.10l(b) (2). At the 

hearings, hov.ever, DER presented test.inony establishing that during the decade 

preceding March 18, 1983, and for sene ti:rce past that date, Wazelle's landfill 

operations had resulted in many _many violations of DER rules and regulations. In 

the light of such established facts, we must conclude' Wazelle did not establish 

(in fact, he didn't cone close to establishing) the Board is likely to find DER's 

order was an abuse of discretion; of course, in. so holding we do not foreclose the 

fOSSibility of ultimately concluding (as Wazelle urges) that ordering pe:rmit rew-

cation and cessation of landfill operations was too harsh a sanction on Wazelle, 

outside DER's discretion. As for criterion (1) supra, the only irreparable hann 

to Wazelle which the supersedeas -would avert is the economic loss to Wazelle from 

· being forced to te:rminate his landfill operations. Although this hann carmot be 

gainsaid, it is hann which carmot justify a supersedeas unless there is a reasonable 

likelihood the Board _will find the appealed-from order was outside DER' s discretion 

and thus tmjustified. William Fiore, supra. We already have explained that Wazelle 
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has not shown any such likelihood. Therefore wazelle also has not net his 

burden of showing irreparable hann warranting a supresedeas. 

We still have not discussed criterion (3) supra, the likelihood of 

injury 'to the public. The testirrony of DER' s own witnesses made it apparent 

that Wazelle recently had very oonsiderably improved the operation of his land

fill, alth::mgh those witnesses w:Juld not ooncede that the landfill now is free 

of violations. Wazelle certainly did not rreet his burden of oonvincing the 

Board that-at the t.ine the operation ceased by virtue of the Ccmron~alth a:mrt' s 

injunction-the landfill was being operated in oomplete oonfo:rmity with DER's. 

rules and regulations. The Board was lU'lable to oorre to any definite oonclusion 

about the seriousness-from an enviro:rnrental standpoint--of the presently extant 

violations alle~ by DER. · However, if one assurres that the overall purpose of 

the -regulations established by the Enviro:rnrental Quality Board is to preserve the 

envimnrrent in accordance with the Legislature's intent-as expressed in the Clean 

Streams Law, 35 P.S. §691.1 et ~.-then Wazelle's inability to convince the 

' 
Board his l~dfill is violation-free leads to the presurrption it is likely that 

the environrn:mt, and therefore the public, will be hanned by the grant of a super-

sedeas. FurthentDre, under the doctrine of Pa. P.U.C. v. Israel, 356 Pa. 400, 

52 A.2d 317 (1947), a violation of the regulations constitutes injury to the public 

e:E. se (see also DER v. <Dward, 489 Pa. 327, 414 A.2d 91 (1980). 

On the other hand, the Board previously has pointed out that it is not 

oonvinced the criterion of 25 Pa. Code §21. 78 (a) (3) was intended to be interpreted 

so rigidly that any violation automatically precludes a supersedeas lU'lder the Israel 

doctrine, even without actual reason to believe the violation is an indicator-of 

:r;:ctential envimnnental hann. William Fiore, supra. M:Jreover, there was consider-

able testirrony that the sudden (24 hour) closing of the landfill has disrupted the 
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nonnal handling of the solid wastes produced by the oonnn.mities near Wazelle 1 s . 
landfill which ha-ve been using Wazelle 1 s seJ:Vices for waste pickup and/or disposal. 

It also was clear that these cormnmities long ago should have ooncluded arrangerrents 

for replacing Wazelle • s pick-up and/or disposal seJ:Vices whene-ver his landfill 

finally was closed; after all, this closing now has been threatened ever since DER's 

original March 18, 1983 order. The inability of these oorrmmities to find replace-

rrents for Wazelle' s seJ:Vices, just as soon as he closed his landfill in corrpliance 

with the COnnonwealth COurt's order, is the fault of these oommunities alone. 

Ne-vertheless, whether at fault or not, these o.:mnunities do need to 

. dispose of this solid waste, and do face a health hazard if their solid waste ·is 

not picked up by licensed haulers, and thus either piles up in_ the streets or 

else gets durrped illegally, as alieady has begun to happen. This far from speculative 

!):)tent,ial health hazard must be weighed against the injmy to the public which is 

_likely to accrue from pennitting operation of the landfill for an additional limi-q:d 

feriod, to gi-ve the aforerrentioned surrounding comnunities a chance to oonclude 

the altemati-ve arrangerrents that (they now surely must percei-ve) no longer can 

be a"~JC>ided or postp:med. In perfo:nning this balance, we cannot ignore the fact that 

IER itself has been willing to tolerate the landfill's operation from March 18, 

1983 tmtil quite recently, when DER finally sought the COrrrronwealth COurt injunction 

which did end the landfill's Oferations. 

The foregoing explains the Board's rationale in ruling orally as it did on 

N:>vember 5, 1984, and in issuing its written Order of N:>verrber 7, 1984. 

ORDER 

WHEREFORE, this 13th day of November, 1984, our Order of N:>vember 7, 

1984 is affin'red. In particular, it is ordered that: 
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1. Wazelle' s Petition for Supersedeas of DER' s March 18, 1983 cessation 

order is granted for a 30-day period, counting from the hearing date; the super-

sedeas expires at 6: 00 PM December 5, 1984. 

2. This supersedeas is oontingent upon Wazelle's oorrpliance with DER 

regulations during the period of supersedeas, and on Wazelle 's furnishing DER 

with a bond in the anount of $10,000 to guarantee such oorrpliance (this clause in 

our oral order of N:>vember 5, 1984 was inadvertently omitted from our written 

Order of N:>vember 7, 1984) • 

3. 'Ibis limited (in tine) supersedeas has been granted primarily to 

allow those persons and c:omnunities which have been depositing their solid waste 

at the Wazelle landfill to make other arrangerren.ts; those pers6n5 and oorrmuni ties 

are warn.ed that it is very unlikely the Board can be convinced to extend the 

supersedeas beyond the aforenentioned December 5, 1984 date, irrespective of the 

fate of the prelimin.a.ry injunction presently barring operation of the landfill 

(see paragra};il 4 infra). 

4/'- Of course, this supersedeas cbes not affect the preliminary injunction 

closing the Wazelle landfill, granted October 22, 1984 by Connonwealth Court at 

IER' s request; petitions to vacate that injunction rrrust be addressed to Cormon-

wealth Court. 

~D: November 13, 1984 

cc: Bureau of Litigation 
Patti J. Saunders, Esquire 
R. Edward Ferraro, Esquire · 
A. Ted Hudock, Esquire 
Stephen L. Johnson, Manager, 

Borough of Punxsutawney 

ENVIroNMENTAL HEARING OOARD 

Member 
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. . COMMONWEALTH OF PENNSYL.J'ANIA 

. ENVIRONMENTAL HEARING BO.>\RO 
221 NORTH SECOND STREET· 

; THIRD FLOOR 
HARRISBURG,PENNSYLVANIA 17101 

. (717) 787·3483 

BE'IHI.EliD·1 UINES CORPORATION . . . . 
.. . . 

Docket No. 82-067-G 

. ·.v. 
.. 

. . 

• 
. -

COMMONWEALTH OF ·PENNSYLVANIA 
· DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and UNITED MINE IDRKERS QF »>ER!cA, InteJ:verior···. ·. 
·: .. , ... · .. 

. OPINION AND. ORDER 
i . 

Synopsis· : .. . :_·. 

~-

•'!his opinion supplerrents the adjudication earlier ·issued at this docket 

number. 'lhe Board previously had refused to approve a settlement a~eernent 
• 

:~·- . 

. . .. -:-.. 

entered into bY DER am the mine operator. . Said settlement agreement had been 

appealed by the United. Mine .Workers of Arneiica ( "~M") • The Board · infoi."IIEd, the .... ·- ~. . . . ' 

parties ~tit would approVe :the settlarent. if .. certain suggested··rroclificati~ns . 
. - . . 

-were incoqnrated into it~ .. However, the mine. ·~per~ tor airl DER. were . uriable to. 

agree ~ the ·~equeste!d · rrodifications and the Board therefore ~tered. ~ order 

sustaining the l:MV appeal and reinstating the original Bethlehem . appeal which the 

proposed ,9-greernent had attempted to settle. An opFQrtuni ty to reopen the record · 

.. 

·of the original appeal for the purpose of taking additional test:iroony was afforded, · · 

however. Only DER has requested the opportunity to present additional testirrony; 

the mine o?=rator has opposed this request. The Board agrees with the mine oper

ator that the issues upon which DER seeks to present new evidence either were 

.... 
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fully addressed in the record already before the Board and in the earlier adjmi

ca.tion, or else are not in contention. 'Iherefore, DER's request is rejected. 

'Ihis rejection is o::msistent with the requirements of 1 Pa. Code §35.231. 

DER's affinnation of its earlier order, requiring a dispatcher to be 

present in the mine on any shift where there w:Juld be rrore than one track-rrounted 

vehicle operating in the mine at any given t:ilre, was an.,abuse of discretion. DER's 

own willingness to enter into a settlement agreerrent pennitting dispatcher-free 

idle day operation suggests that DER it.self no longer believes that conpliance 

with the previous order is necessary for safe operation. 'Iherefore, Bethlehem's 

appeal of DER~s aff.inna.tion of its earlier order must be sustained insofar as it 

forbade dispatcher-free operation on all idle days with rrore than one track-mounted 

vehicle on the haulage at any given t:ime. 

Having found that DER abused its discretion, the Board substitutes its 

discretion for that of DER. An order governing the operative work rules in the 

mine is entered. 

'Ihe 'CMV has objected to the Board's consideration of the settlement 

prop::>sals of DER and. the mine operator on the basis that they are inadmissible as 

evidence. 'Ihe Board does not regard the settlement prop::>sals as evidence; they 

are akin to prop::>sed conclusions of law .and prayers for relief. It is emphasized 

that the parties remain free to ccme to a mutually agreeable resolu?-on of the 

problems regarding the operative w:Jrk rules in the mine. 
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OPINION 

'!his Opinion and Order supplements our Adjudication of April 25, 1984, 

at the sarre docket number. 'lhe history of this matter m1til April 25, 1984 is 

fully r~tmted in that adjudication and need not be repeated here. This Opinion · 

affirms, . and adopts, all Findings of Fact and Conclusions of Law stated in our 

April 25, 1984 adjudication. However, this Opinion does m::xli.fy our Order of 

April 25, 1984, for reasons explained infra. · 

Our April 25, 1984 adjudication was concerned largely wi. th a March 23, 

1983 settlem:mt agreanent between DER and Bethlehem, which had been appealed by 

the United Mine W:::>rkers of America ("UMW"). Our April 25, 1984 Order refused to 

approve the settlement in the fo.nn originally agreed to by DER and Bethlehem; we 

stated, however, that we VJOuld approve the settlerrent if certa.im. suggested 
'. 

nodifications were incorporated therein. Bethleh.E;:m and DER were given sixty (60) 

days to sutmi t a m::xlified settlerrent agreerrent consistent wi. th our suggestions. 

Our Order stated that if a rrodified settlerrent agreerrent was not sul:mitted within 

60 days, t.M'l's appeal of the March 23, 1984 settlement agreement would be sustained, 

and BethleheiD's appeal of DER's January 28, 1982 affinnation o.f DER's March 23, 

1981 order that Bethlehem must employ a dispatcher even on "idle" days (the appeal 

which the March 23, 1984 agreerrent oought to settle) once more would be before the 

Board. 

At the close of the 60-day period, the Board was inforrred that DER and 

Bethlehem had been tmable to agree on a rrodified settlerrent. Nevertheless, the 

Board did not sustain t.M'l's appeal, but instead gave DER and Bethlehem another 60 

days to cane up with a settlerrent agreerrent. By the end of this second 60-day 

period, however, the DER and Bethlehem still were m1able to agree. '!he substantive 
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tenns of the nodified settlerrent Bethlehem propoSed, but which DER refused to 

accept, are attached to this Opinion, as Appendix A. 

On September 10, 1984, therefore, the Board issued• an Order sustaining 

tlM'l's appeal of the March 23, 1983 settlement agreerrent, and affinn:ing that 

Bethlehem's appeal of DER1 s Januacy 28, 1982 affirrration letter had becane (as · 

it still is) the subject of the appeal at the above docket nunber. OUr September 10, 

1984 Order also stated: 

2. on the record presently before us, the 
Board expects to rule that the Januacy 28, 1982 
letter was an abuse of DER 1 s discretion. 

3. '!he Board expects to substi ti..1te its own 
discretion for DER1s, i.e., the Board anticipates 
that its forthcoming adjudication of this appeal 
will nodify the tenns of Mr. Fulton's original · . 
March 23, 1981 order to Bethlehem, which the 
appealed-fran January 28, 1982 letter affirmed. 

4. '!he aforerrentioned forthcoming adjudication 
will define the circiinstances under which dispatcher
free operation in Bethlehem 1 s Somerset No. 60 coal 
mine will be penni tted t as of the date the Board 1 s 
adjudication is issued. 

I. Reopening the Hearings 

Although the record already amassed in this appecil .(after seven days of 

hearings) is very voluminous and quite o:mplete, and although the hearin?'s were 

not closed until all parties had been given full opportunity to present their 

cases-in-chief and testim:>ny in rebuttal, the Board-taking into aca:;>unt the com-

plex procedural p:>sture of this appeal, wherein the primary appellant has been 

first Bethlehem, then UMW, and now Bethlehem again--offered the parties the p:Jssi-

bility of having the hearings reopened for presentation of additional evidence. 

Consequently our September 10, 1984 Order gave the parties, UMW included, 20 days 

to list the additional evidence they wished to present, along with an explanation 
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of why such additional evidence should be allowed. All the parties now have 

listed the additional evidence they might wish to present. Bethlehem and tMV 

do not seek to present additional evidence, but have reserved the right to 

present evidence smuld any other party do s6. DER has proposed additional 

testim:my, but Bethlehem characterizes this testirrony as unnecessacy "to 

deteJ:mine whether Bethlehem's appeal should be sustained or what, if any, 

nodifications Should be made in the order of March 23, 1981, to pennit operation 

of Mine 60 without a dispatcher." 

DER has described its proposed new testinony in the folloWing language: 

'!he Departm:mt proposes to present :testimony 
which would establish the following: 

A. Improving Signal Lights 

1. Providing dual lights at each signal block 
swi. tch will reduce the risk of vehicles entering 

.a signal block without an operative light. · 'lb do 
this, ~, the lights must be wired parallel, 
so that one light going out ~uld not cause the 
other to go out. 

2. Derailments often deactivate signal lights 
by tearing gronnd wires from the switch. Providing a 
seoond ground wire on the side of the switch opposite 
the existing ground wire, makes it unlikely that a 
single derailmant will effect both gronndwires. 

3. By placing conduits aronnd the wires running 
between the trolley wire and the signal switch, those 
wires are protected from being damaged by jumping 
trolley poles. · 

B. Repairing Signal Lights 

4. If each vehicle is equipped with replacement 
bulbs, it is nore likely that a defective bulb will be 
replaced upon discovery, than it would be if the bulbs 
-were stored at a distant location. 

5. Because signal lights are relied upon by every
one travelling on the haulage, a defective light should 
be repaired as soon as possible. Until it is repaired, 
a warning sign is needed at each end of the signal block 
in order to alert approaching vehicles that the light 
is defective. 
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c. Oommon Haulage Measures 

6. Along the cormon haulage, vehicles can ,, 
self-dispatch only if they are equipped with phones 
whiCh can use both the Mine 60 and Mine 51 frequencies. 
'lb assure that all vehicles are on the same frequency, 
signs must designate the frequency to be used within 
the area. 

7. When enough Mine 51 vehicles are employed 
to require a dispatcher, their need to use the oormon 
haulage necessitates the use of a dispatcher in -~ti.ne 60 
~well . 

.. 8. The only -way to eliminate hazards associated 
with the corrm:>n haulage is to restrict its use to one 
of the tw:> mines. 

D. Haulage Rules 

9. . Parking a vehicle along the haulage jeopardizes 
approaching vehicles and violates Section· 270 of the 
Pennsylvania Bituminous Coal Mine Act '(52 P.S. Section 
701-270). . 

Examining these DER proposals, we find ourselves in agreerrent With Bethlehem 

-DER' s proposed testirrony is unnecessary. The problems associated with defective 

signal lights, the comrron haulage and the haulage rules (the 111atters with which 

DER' s head.ii;.gs A through D are concen1ed) were examined ad nauseam during the 

aforesaid seven days of hearings, and were fully discussed in our April 25, 1984 

adjudication. It is true thci.t the testinony during the hearings, and our April 25, 

1984 discussion of that testinony, did not examine all the s:pecific issues DER 

lists, e.g., the issue (in paragraph 1 quoted supra) that dual lights must be 

wired in parallel. On the other hand, many of these not previously examined issues 

are not .. really in contention. For example, Bethlehem's response to DER's statement 

of proposed evidence is agreeable to providing dual lights wired in parallel at 

each signal block. Of the above-quoted DER issues still in contention, the Board 
'• 

believes that additional evidence v.ould be useful only for DER's issue 3, to help 

decide whether oondui ts around the wires running between the trolley wires and 
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signal switch would reduce the probability of switch damage by derailed trolley 

poles, a claim Bethlehem rejects. But the analysis in our April 25, 1984 adjudi

cation does not imply that failure to reduce this probability (though such 

reduction doubtless would be desirable) would seriously thwart efforts to reduce 

the risks from signal light failures. 'ttle thrust of our forrrer adjudication was 

that the risk frcm signal light failures arose mainly not from the great frequency·· 

of t:.!Dse failures, but rather fran the lack of syste:natic mine procedures to: 

(1) rapidly correct inoperative lights, and (2) to wam vehicles entering rot

yet-corrected signal blocks that the vehicles must proceed with caution. 

·'lherefore the Board rejects DER' s request to reopen the hearings so as 

to receive DER's proposed additional evidence. We add that we have reached this 

decision on the basis of ·criteria described al:ove, considerably nore favorable to 

DER' s request than the criteria s~ted in the General Rules of Mn.inistrative 

Practice am Procedure, 1 Pa. Cl:>de §35.231, governing reopening of proceedings 

for the purpose of taking additional evidence. 

· ·II. ·r.bllfication of Fonner Order 
,-

. we now turn to our Order of April 25, 1984 and the required nodifications 

thereof. First of all I as anticipated in our Order of September 10 I 1984, quoted 

·supra, we explicitly rule that DER's letter of January 28, 1982, affinning Mr. 

Fulton's original March 23, 1981 order to Bethlehem, was an abuse of discretion, 

for reasons which readily follow from our April 25, 1984 discussion and from our 

Opinion and Order of February 16, 1983 at this docket number. In our February 16, 

1983 Opinion, we already have ruled that Section 270 (d) of the Pennsylvania Bitumi

nous Coal.Mining Act ("B01A"), 52 P.S. §701-270 (d), does not 11E.I1date a dispatcher 

on idle days merely because ·Bethlehem employs a dispatcher on other days. That 

-878-



Februacy 16, 1983 Opinion then specified DER' s burden in this Bethlehem appeal 

as follows: 

'(]nder the Board's rules, particularly 25 Pa. . . ··· 
Cbde §21.10l(b) (3), it is DER's burden in this 
appeal to show that Bethlehem's previous (before 
March 23, 1981) procedure of not using a dispatcher 
on some light-traffic shifts is unsafe; DER also 
has the burden of showing. that its proposed cure 
for the unsafe operation namely the assigrment of 
a dispatcher "to be in attendance; on. • • shifts, 
• • • , where there are nore than one track nounted 
vehicle operating in the mine at any given time," 
will provide safe operation. 

DER has not met these burdens for all idle days when "there are nore 

than one track nounted vehicle operating in the In.ine at any given tirne," altlough 

it has met these burdens for idle days when there· are a sizeable number of track 

nounted vehicles operating in the mine at any given time. DER' s willingness to 

accept a settlement {the settlement which tm appealed) penni tting dispatcher-free 

idle day operation with as many as eight vehicles on the haulage (see Finding of ·: 
•.' 

Fact 20 in our April 25, 1984 adjudication) strongly implies that DER itself no 

longer believes that Mr. Fulton's March 23, 1981 order was necessary for safe 

operation on idle day shifts with only~ vehicles in use. Bethlehem's appeal of 

DER' s January 28, 1982 affinnation of Mr. Fulton's order Iml.St be sustained, at 

least insofar as that order forbade dispatcher-free operation on all idle days 

with nore than one track nounted vehicle on the haulage at any gi'V711 time. 

Next, DER having abused its discretion, we Shal+ substitute our discretion 

for DER's, again as anticipated in our above-quoted September 10, 1984 Order. 

Warren Sand and Gravel Corrpany, Inc. v. DER, 20 Pa. Otwlth. 186, 341 A.2d 556 (1975). 

An Order, ernl:odying our m::>difications of DER's March 23, 1981 order and of our 

April 25, 1984 ·Order follows this Opinion. '!he remainder of this Opinion amplifies 

the reasons for, and the intent of, those m::>difications. OUr expectation that we 
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\\Ould be forced to rely on our own discretion to "define the circumstances under 

which dispatcher-free operation in Bethlehem's Scmerset No. 60 ooal mine will be 

pm:nitted" was set forth in our Se:PtE!llll::ler 10, 1984 Order qu:>ted supra, and has not 

been objected to by any party. 

At the time we };lrepa.red our April 25, 1984 adjudication we felt that 

the limitations imposed by the UMW-appealed proposed settlercent between DER and 

Bethlehem (again see Finding of Fact 20 of our adjudication) were reasonably oon-

sistent with the evidence about the mine's safety requirements. We were concerned, 
. . 

however, that the proposed settlenent did not ·provide for relatively inexpensive 

and unoppressive measures which might "reduce the hazards of diS)?atoher-free . 

operation associated with signal light failures am the cc:xnriOn haulage." 'Ihus we 

rejected the settlement agreement as originally proposed, in the hope that DER 

and Bethlehem ~uld care up with a new settlenent agreement renedying these 

deficiencies. We also stated. (paragraph 2 of our April. 25, 1984 Order): 

2. '!he resul::mitted settlement agreement should 
incltrle, inter alia, tenns stating: 

a. The requirement that while there is a 
ccmron haulage between Bethlehem Mines Nos. 51 and 
60, Mine No. 60 will schedule a dispatcher whenever 
Mine N:>. 51 has a regular ~rkin:j shift; and 

b. The types and total number of Mine N:>. 51 
vehicles penni tted to use the o:::mron haulage on shifts 
when _Mine No. 60 is operating dispatcher-free •. 

'!he Order which follows is consistent with the innediately foregoing 

oonsiderations. Our adoption of the terms of the originally proposed settlement 

reflects our belief that those terms will reasonably prevent excessive (therefore 

unsafe) traffic on the haulage during· dispatcher-free' operation, provided measures 

of the sort recorrrnended in paragraphs 1 and 2 of out: April 25, 1984 Order are 

additionally imposed. Paragraph 3 of the following Order eml:odies such additional 
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m;asures, adopted by the Board as an amalgam of the suggested m:xilifications (to 

the original settlanent) the various parties have proposed in response to para-

graph 5 of our April 25, 1984 Order and paragraphs .S-7 of our September 10, 1984 

Order. 

l:M'V, on October 18, 1984, has filed objections to the Board's consider-

ation of Bethlehem's and DER' s settlement proposals., tenning those proposals 

inadmissible evidence. 'Ihe Board rejects these objections. 'Ihe Board agrees that 

these proposals are inadmissible as evidence, and has not regarded these proposals 

as evidence; the Board's Findings of Fact were canpleted on April 25, 1984. However, 
. . . 

the· .Board sees no reason why these settlement proposals-which were brought to the 

Board's attention by DER .and Bethlehem themselves-should oot be examined by the 

Board in the sane fashion as the Board examined the ~es' previously furnished . 
proposed .cc:mclusions of law and prayers for relief, to which these settlanent 

proposals are akin·. 

Finally, we observe that from the very outset of these hearings the 

Board has stressed its belief that an adjudication by this Board is a highly un

suitable rreans of resolving the instant dispute, which really is a matter of "work 

safety rules" (recall note 5 of our April 25, 1984 adjudication). For this reason, 

the Board has made every effort to have the parties-who are far rrore cognizant 

of the mine's operational problems and its safety problems-settle this dispute 
. . 

thernsel ves. The parties have refused to do so, and have forced the Board to make 

its l::est resolution of this appeal. 'Iherefore, if any or all of the parties are 

dissatisfied with this Board 1 s final Order in this matter, they have only them

selves to blame. We do not intend to give the parties an opportunity to relitigate 

this same dispute in this forum, even if it is possible that the Board 1 s Order 

oould be improved. The parties still are free to cane to any mutually agreeable 

decision al::out the operative "W:Jrk rules in the mine. 
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. . 

Appelldix A. Bethlehem 1 s Proposed M:Jdified Settlement Agreement 

'Ihe substantive clauses of Bethlehem 1 s proposed nodified settlerrent 

agreenent (titled Amended Consent Order and Jlgreement) sul::mitted in compliance 

'With our Apri125, 1984 Order consisted of the tenns of the originaL-~ttlement 

agreement (reproduced in Finding of Fact 20 of our April 25, 1984 adjudication) 

plus the following additional tenns: 

· · (g) Within 90 days of the date of this 
;..,greement, Bethlehem will install an additional 
light at the :OOundai:y of every signal block 'Within 
M:i.D.e 60 where presently only one light. marks the 
l:oundary of the particular signal block. Such 
light 'Will be connected 11 in parallel 11 so that it 
should operate independently of the status of the 
existing light. During this period, Bethlehem 
may continue to operate without a dispatcher if ·>··· . 
·the other conditions~ herein described, are met. 

(h) Within 120 days of the date of this 
;..,greement, Bethlehem will install an additional 
ground for the signal lights in each signal light 
block. During this period Bethlehem may continue 
to operate witmut a dispatcher if the other con
ditions, herein described, are met. 

(i) Fa.ch employee operating a vehicle in 
Mine 60 on a shift when no dispatcher is employed 
will be instructed that, wren an inoperative signal 
4ght is discovered, it should be replaced with a 
replacerrent bulb which will. be provided at designated 
locations in the mine. Employees will also be in
structed that, when a malfunctioning light cannot 
be repaired by replacement of the bulb, this fact 
sOOul.d be reported to the foreman in charge of ·the 
shift sci that he may inform the oncoming shift of 
the malfunction. · 

(j) Consistent with its nonnal practices arid 
policies Betnlehem will require compliance with its 
haulage rules with respect to parking on the main 
line haulage on days when no dispatcher is present. 

(k) On shifts when Mine 60 ~uld not be required 
to employ a dispatcher under this Agreement, a dispatcher 
will be employed at Mine 60 if Mine 51 is operating a 
full production shift. · 
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(1) Within 90 days of the date of this 
.P.greement, Bethlehem will provide employees 
whc;> are patrolling in the area of the "a:mron 
haulage", near the Sorrerset Portal and the 
4D haulage, with access on their vehic~es to · 
the Mine 51 trolley phone frequency on shifts 
when Mine 60 would not be required to errploy 
a dispatcher under this Agreement. During 
this period Bethlehem may continue to operate 
wi th:mt a dispatcher if the other conditions, 
herein described, are met. 

ORDER 

.AND Na-T, this 13th day of t-Ove:nber, 1984, it is ordered that the 

Order acoompanying our adjudication of April 25, 1984 in the arove-captioned 

natter is nodified as follows: 

1 ~ Paragraph ~ of our Order of September 10, 1984, which sustained 

' tMi' s appeal of the March 23, 1983 settlement agreerrent between DER and Bethlehem, 

is affinned~ 

2. Bethlehem's appeal of DER' s · January 2 8, 1982 affirmation of Mr. 

Fulton's March 23, 1981 order is sustained, insofar as that order required Beth

lehem to employ a dispatcher on idle days whenever rrore than one track notmted 
.. 

vehicle was operating in the mine· at any given time. 

3. '!his matter is renanded to DER, which within 30 days 'shall vacate 

Mr. Fulton's original order to Bethlehem, and shall replace that order by a new 

. order whose substantive clauses shall eml:xx:iy the following tenns ~ · 

. a. Paragraph 13 of the originally proposed March 23, 
19B3 settlerrent between DER and Bethlehem; these 
terins are recorded in Finding of Fact 20 of our 
April 25, 1984 adjudication; and 
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b. Paragraph 13 (g) of Bethlehem's Proposed Amended 
Consent Order and Agreement, filed with the 
Board an June 25, l9 84 (see Appen~ A supra) , 
except that the 90 days shall be oounted fran the 
date of this OJ:der; and · · 

c. Paragraph 13 (h) of Bethlehem's aforesaid Amended 
Agreement, except that Bethlehan shall be given 
only 90 days fJ::an the date of this Order (not 120 
days as in the original paragraph 13 (h) to canply 
with this requirement; and 

d. Paragrai;h 13 (i) of Bethlehem's aforesaid Amended 
Agreanent; and· 

·e. The :Cequirement that in the aforesaid paragraph 13{i) 
the "designated locations" for stori.n:J replacement 
bulbs shall be in the imnediate vicinity of each 
s4-gna1 block in the mine, in readily recogn.i,zable 
storage containers, so that signal light replacarents 
can be very readily made at any signal block at the 
nanent a bulb failure is first noticed; -and 

f. 'lh~ requirement that instructions be issued tQ mine 
personnel to replace a burned-out bulb at the' manent 
the bulb failure is first noticed, unless there are 
goc:xi reasons, e.g. , an emergency elsewhere in the 
mine, for not pausing to imnedia tely take care of the 
bulb replacement when the failure is noticed; and 

• g. '!he r9:IW-rement that when a malfun:::tioning light 

... .- ---. -,--. .,....,...-·- -~ ------·=--· -

cannot be replaced by the bulb, then not only is this 
fact to be reported to the mine foreman, but also a 
warning sign must be placed at each switch of the 
signal block, to be ranoved only after the malfunction
i.n:J light is repaired; warning signs shall be stored 
in the :imrediate vicinity of each signal block in the 
mine, adjacent to the containers containing the 
replacanent bulbs; am 

h. Paragrai;h 13 (j.) of Bethlehem's aforesaid Amended Agree
ment; and paragraph 13 (k) ; and 

i. Paragraph 13 (1) ·of Bethlehem's Amended Agreement, with 
the 90 days countin:J from the date of this Order, and 
with . the additional requirement that Mine 60 employees 
be instructed that they must use .the Mine 51 trolley 
I;hone frequency whenever entering any access point to 
the ccmnon haulage, which access points shall be unmis
takably designate::l; arrl 

-884-



.. 

j. Even if Mine 51 is not operatin:J a full 
production shift, a dispatcher will be 
require:l in Mine 60 whenever the Ill.JI'Ilber of 
v~icles bein;r anploye:l in Mine 51 is more 
than twice the total number of vehicles which 
-un:ier the Mine 51 agreanent-requires anploy
m:mt of a dispa. tcher in Mine 51. 

4. The nEM order issued by DER is not to contain any tenns imposing 

substantive c:bligations on Bethlehem-as to the requirenents for .dispatcher-free 

operation, limitations on the numbers of vehicles, requi.ranents for replacing 

light bulbs, etc.-beyond the cbligations enbodie:l in paragraph 3 supra. 

5. Bethlehan's appeal of DER's January 28, 1982 affirmation of Mr. 

Fulton's March 23, 1981 order is dismissed, insofar as that appeal might be 

exterrl.ed to an appeal of a DER order anbodying the terms of paragraph 3. 

6. Any future appeal by Bethlehem of the '!'leN order called for in 

paragraph 3, and limited as in paragraph 4, will be dismissed without a hearing, 

on the grourrls that all factual arrl legal issues raise:l by such an appeal will 

be res judiqa.ta, as havin; been thoroughly litigated a:rrl adjudicated in the 

instant appeal. 

7. Arr;{ fu'b.lre appeal by Bethlehan of the new order called for in para

graph 3, if not ~ted as in paragraph 4, will be sustaine:l without a hearing, 

for the same reason sta te:1 in paragraph 6 supra. 

DATED: November 13, 1984 Manber 

cc: . Bureau of Litigation 
Dermis w. strain, Esquire, for DER 
Henry MaC. Ingram, Esquire, of Rose, Schmidt, Dixon & Hasley, Pittsburgh, for 
Robert s. Vhi.tehill, Esquire, of Rothman, Gordon, Foreman & Appellant 

Groudine, P.A., Pittsburgh, for Intervenor __ ·---··- ---·--·--·· ····--------·---·--- __ 
-HHt:;._ 



ROBERT KWALWASSER,. 

·.v. 

-.-- ...... - .. 

'· . 
COJ\.!MONWEALTH OF. PENNSYLVANIA 

~~VIRONMENTAL HEARING BOARD 
2llNORTHSECONDSTREET 

THIRD FLOOR 
H.~RRISBURG.PENNSYLVANIA 17101 

(717) 787-3483 

. . 

. . 

. . Docket No. 84-10!3-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and KERRY COAL CCMPAY,. Penni ttee .. · . . 

OPINION AND ORDER 

Syropsis 

.. :~ 

Appellant's Notice of Appeal contained nany, brood factual alle:,rations 

but failed to identify any factual circumstances indicating a basis for Appellant's 

standing to <;hallenge the DER action appealed fran. Therefore, in an effort to· 

cons.erve the tiine and eneigy of the ~Board~ Appellant was .ordered to provide a 

statanent.of those issues ·whiCh he beiieved he had standing tO raise-and an·. 

explanation of his oo~lusions iil this re:,ranL Appellant's res!;X)nse to the Board's 
.. 

order. does explain .that Appellant ams property adjacent to the mine site but 

provides no specifics re:,rarding ha.v that land a.vnership might relate to the many, 

factual issues vhich ~nt apparently intends to raise. Appellant is ro.t 

necessarily entitled to raise any possible oojection to the DER action which any 

citizen of the Ccmronwealth might have. Therefore, the Board enters an order pre-

eluding A~pellant fran presenting evidence on certain of those issues. Appellant 

is afforded an opportunity to provide the requested demonstration of standing with 

re:,rard to other issues, including those raised in his Pre-Hearing Memorandum. 
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OPINION 

Kwalwasser has timely appealed DER's grant of Mine D~ag-e P.eirnit:rNo. 

10800108 to Ke:rry. Kwalwa.sser 's Notice of Appeal responds as follows to the 

Notice of Appeal fonn' s instruction, "Specify objection to the action of the 

Depart:Inent" : 

1. The Department failed to require an .overburden 

analysis, and the Applicant did not ask for a waiver, as re

quired under the rules and regulations of the :Environnental 

QIJality Board. 

2. The Pennsylvania Fish Conmission did not approve 

the penni t because of the p:>tential for pollution. • 

3. 'I'pe Pennit is adjacent to three (3) deepnines, 

t.I:e ·Mary Elizabeth, Kathyrn and Coates deepnines, which deep

mines are dischal:ging water high in iron ard otherwise :r;:ollu

O.,onal in na:b.lre, and which deepnines may be intercepted by 

the Penni ttee during the course of its mining operation. 

4. The Mary Elizabeth deepnine is currently causing 

substantial degradation to Saniconon Creek. 

5. The Department failed to do a mass balance to 

detennine whether or not the receiving streams would be de

graded by discharges at the limits set ~orth in the penni t. 

6. The issuance of this penni t caused the Department 

to change its plans to seal all deepnines in the area, thus 

allowing pollution to continue to the waters of the Ccmnonwealth. 
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7. The area for which the penni t was issued 

covered most of the Mary Elizabeth, Kathryn and Coates 

deepni.nes canplex. 

8. The issuance of the pemdt was not approved by 

the Bureau of Deepn.ine Hazards, and the Division of Abandoned 

Mine Reclamation, as a result of the existin:3' dee:pnines. 

9. The Division of Abandoned Mine Lands agreed to 

the issuance of the penni.t only if the application denonstrated 

the nature of the existing mine pools, and developed an adeqate 

method of dra.ipi.nq and treating the mine pools. The application 

made no such detronstra ti.on. 

10. The application does not insure no degradation to 
i 

receiving streams. 

11. The Division of Abandoned Mine Reclamation would 

approve the permit only if most of the deep mine complexes were 

i:eroved and they will not be according to the current mining plan. 

12. The operator did not provide any assurances to the 

Department that it would assume liability for any discharges 

fran any deep mines encountered during the mining. 

13. The bonds posted by the operator are insufficient 

to assure that the Ccmnonwealth could sustain the costs of any 

degtadation to the waters of the Ccmnonwealth which could or 

may occur, as well as to reclaim the mining site in the event 

that the operator is unable to reclaim it himself. 
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14. The special conditions attached to the pennit 

indicate that approximately 11 water supplies will be taken 

by Pennittee' s mining operation. 

15. The Department issued t11e mine drainage permit in 

clear contravention of Section 315 (g).:of the .Clean Streams raw, 

in that the operator failed to provide a "landowners consent 

to entry" for all of the landowners listed on the exhibits to 

the mine drainage pennit application. 

16. The permit does not contain an enerqency contingency 

plan for trea~ acid mine diainage fn:m the abandoned deep mines. 

17. The penni t has been opposed by over three hundred . 

(300) citizens in the area of the pennit, including the ~ellant. 
i 

18. The Appellant has failed to danonstrate that the 

surface mine will not degrade dischal:ges fran existing deepnines, 

or further degrade the waters of the Carmonweal th. 

19. There are acid mine drainage prone shales located 

in the area of the Coates deepnine, and no plans for special 

handl.in:J are contained in the mine drainage penni t. 

20. The Pennittee has, in the past, violated the laws 

of the Ccmnonwealth of Pennsylvania with respect to the operation 

of a surface mine. 

21. Exhibit 5 to the mine drainage permit lists thirty

four ( 34) landowners as being covered by the mine drainage permi b1 

however only one landowner consent to entry is contained in the 

Department's mine drainage file. 
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22. The permit fails to take into consideration 

steep-slope mining. 

23. The penni t does not include a plan for de-

watering deepnines. 

24. The Department failed to canply with Chapter 

87 of the rules and regulations of the Environnental Quality 

Board and Section 315 of the Clean Streams :taw.· 

25. The operation of a strip mine in the area where 

it was prcposed in the instant case will cause a disruption of 

the peaceful enjoyment of the property of numerous. citizens 

in the area. 

'!hereafter, the . parties have filed their pre-hearing memoranda an:1 have 
i 

pursued discovezy. Kwa..lwasser 1 s Pre-Hearing Memorandum, under the heading "A 

Statement of Facts Each Party Interrls to Prove," contains 89 numbered paragraphs, 

including paragraph 89 "reserving the right to amend this portion of his Pre

Hearing Merorandum." The first 25 of these paragraph are a verbatim repeat of 

the 25 above-quoted allegations in :RWa.lwasser 1 s Notice of Appeal. The additional 

alle:Jed "facts" in paragraphs 26-88 of :RWalwasser 1s Pre-Hearing Memorandum, like 

the above-quoted Notice of Appeal cbjections, contain numerous purely conclusm::y 

contentions, e.g., 

60. The penn.it fails to deronstrate that the 

provisions of the Air Pollution Act will be canp).ied with. 

Kwalwasser 1 s Pre-Hearing Menoran:lum also included a list of more than 25 possible 

witnesses, as well as 23 Citations of raw, among which one finds: 
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7. Th.e. penni t awlication failed to contain 

the description of the existing, pre-mining resources 

within and adjacent to the permit area that may be ~cted 

or affected by the proposed surface mine, in violation of 

Section 87.41 of the rules and regulations of the Environ-

mental Quality Board. 

At no paint in either the Notice of Appeal or Appellant's Pre-Hearing 

Memorandum were any facts alleged-indicating who Mr. Kwalwasser is, what property 

or other interests he may have which could be adversely affected by the pennittee's 

mining operation, when sych effects, if air:f, would take place, etc. 

In view of the abov'e just-recounted circumstances, ~e Board-whose 

docket is increasingly crowded--decided that efforts shall be made to prevent un-
. . 

i 
nece.ssd.Jl;.y., time-wasting testircony durin::J the possibly very long hearing on the 

merits, this appeal was threatening to produce. Therefore on October 10, 1984 

--following·:. a telephone conference call with the parties when the Board's inten

tions were ~lained--the Board issued an Order stating: 

1. Not later than Octcber 24, 1984 counsel for 

Appellant shall provide the Board with a brief statanent 

of which of the issues raised in Appellant's Notice of 

Appeal counsel believes Appellant Kwalwasser has standing 

to litigate and an accanpanying ·explanation of his conclu-

sions in this regard. 

Kwalwasser has timely filed the statenent called for by this Board's 

Order, but this statement is totally unresponsive to the clearly expressed intent 

6f the Order. Kwalwa.sser merely has filed a Memorandum of Law arguing--because 
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his property lies adjacent to the land Kerry will be mining under the pennit-
.. 

he has standing to apPeal under the "substantial, imneiiate and direct injuz:y" 

test of William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 

346 A.2d 269 (1975). However, the Eoard never has intimated that Kwalwasser 

does not have standing to file the instant appeal. ~t the Board did indicate 

during the aforanentioned. telephone call preceding the Board 1 s above-quoted Order, 

is that KWalwasser 1s uncontested standing associated with possible sUbstantial, 

imned.iate arrl direct injury to Kwalwasser, does not imply that Kwalwasser then 

has standing to raise any objection any citizen of this Carmonwealth conceivably 

might have to DER' s action. Nc:Mhere in the Acts on which Kwalwasser 1 s appeal 
~ 

relies, (e.g., the Clean Streams Iaw ("CSL"), 35 P.S. §§691.1 et seq., 1arid the 

Surface Mining Conservation and Reclamation Act ("SMCRA"), 52 P.S. §§1396.1 et seq.), 

is there any suggestion that the Pennsylvania legislature intended that citizens 

like the ApPellant were to act as "private attorneys-general, " looking over DER' s 

shoulders as DER administered the CSL or the~, as this Board has stated 

previously ~ connection with the Solid waste Management Act, 35 P.S. §6018.101 

et seq., Concerned Citizens Against Sludge, EHB Docket Nos. 82-220-G and 

82-221-G (Opinion and Order, February 9, 1983). The Board expected Kwalwasser 

to list, with explanations, those issues he has raised which (Kwalwasser believes) 

are associated with possible substantial, inmediate and direct injury to him. 

Nothing in Kwalwasser 1 s Memorandum of Law bears even the slightest resemblence 

to such a list. 

Nevertheless, we ncM shall limit the issues raised by Kwalwasser' s 

Notice of Appeal as best we can, on the basis of the infonnation Kwalwasser 

actually has filed. If this infonnation does not fully explain Kwalwasser' s 
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standing to raise the very nume:rous issues he has flU?-g aloft. Kwal.wasser has 

only himself to blame; the Board already has devoted very considerable ~e to 

this appeal and has given Kwalwasser every opportunity to acquaint the Board 

with his legal theories. 

'The Order which follows is consistent with the fore:Joing Opinion. 

ORDER 

WHEREFORE, this 15th day of November , 1984, in the interests of 

keepin:J manageable the hearing on the rneri ts of the above-captioned appeal, 

it is ordered that: 
. 

1. At the hea.ri.n3' on the merits, Kwalwasser-having na.de absolutely no 

showing of standing to :ra~e such issues-will not be allowed to present evidence 

on the issues implied by paragraphs 1, 2, 6, 8, 9, ll, 12, 13, 15, 17, 21 and 25. 

2. Kwalwasser will be allowed to present evidence bearing on other 

issues :raised by his Notice of Appeal, e.g., the issues implied by paragraphs 
~--~.,. 

3, 7 and 16, only if he can denonstrate under the William Penn test, supra, he. 

has st.andin; to raise these issues. 

3. 'The Board expects to limit similarlY:, on the basis of whatever 

in.fonnation is avai lahle.- the issues implied by paragra};il 26-88 in Part A of 

Kwalwasser's Pre-Hearing Manorandum, and by paragraphs 1-22 of Kwalwasser's 

Pre-Hearing Marorandum Part B, unless the Board receives fran Kwalwasser-

within twenty (20) days of the date of this Order--a list, with explanations, 

of t:b.e . issues implied by those paragraphs which . (Kwalwasser believes) he has 

standing to raise in this appeal. 

4. The document called for in paragraph 3, supra may contain the 
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list ~ explanations. concern:i.?g the iss.ues raised by Kwalwasser' s Notice of 

Appeal, originally called for in our Order of Octd:ler 24, 1984; ha.vever, the 

Board will not modify the rulings in :paragraphs 1 and 2, supra without very 

good cause sha.vn for Kwalwasser's failure to timely supply that info:rmation. 

5. DER will have fifteen (15) days to respond to a.:rw filing~ 

Kwalwasser pursuant to paragraphs 3 and/or 4, supra. 

Dated: Noverrber 15, 1984i· 

cc: Bureau of Litigation 
Ward T. Kelsey, Esquire, for DER 
Robert ? . Ging, Jr., Esquire 

for Appellant 
Bruno A. Muscatello, Esquire, 

of Stepanian & Muscatello, 
Butler, for PeJ::mittee 

EIMARD GERJUOY • 
Member 
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.ARM:ND WAZETJ.E 

ENVIRONMENTAL HEARING BOARD 
2ll NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

•· . 

Docket No. 83-063.-G 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 
·DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and BOrouGH OF PUNXSUTAWNEY, Intervenor 

OPDUCN .AND CRIER 
SUR AIMI:SSmiLITY OF IXlCOMEN'I'ARY EVIDENCE 

Synopsis· 
-· ..... 

·Evidence of previous S\Jimlal:Y oonvi~ions in the fOnit Of oopies . 0~ 
;· 

ci~~ons is provisionally admitted. 4>pellant is given the opportunity to 

· object: to this ruling. 

PPINICN 

At the hearing on the merits of the above-captioned appeal, DER 

sought. to introduce evidence of ·Wazelle' s. previo'L!S. sunrnary oonvictions for 

violations of the rUles and regulations gcirerni.ng operation of his landfill. 

'!'he evidence was in the fonn of copies-fran DER's files-of citations issued 
. . 

by DER inspectors; together with the magistrate's sign~ notations (on the back 

of the citation fo.rms} conceming the disJ;XJsi tion of ·the citations. wazelle 

objected that the ci1atioiB 'llili.ch had been offered into evidence did not display 

the magistrate's official seal. The Board then rUled that the citations ~uld 

be admitted provided official copies, displaying the magistrate's seal, were 

c:btained from the magistrate's office. 

DER nCM has furnished the Board with an official letter fran the 

magistrate, reading as follows: 
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Please be advised that accx:>rding to 
the Rules of the Suprerre Court of Pennsylvania, 
Sumnary cases are destroyed after three years 
of the date of issuance, the.i:'efore we do not 
have these cases on file. 

Under the circumstances, the Board provisionally has decided to admit 

into evidence the aforesaid citation copies offered by DER, on the understanding 

that (as DER promises) these copies will be acconpanied by copies of transmittal 

letters and checks representing fines paid, along with affidavits .ot" the responsi

ble DER inspectors. This decision has been reached for the following reasons: 

1. t:Jnder the Board's rules, 25 Pa. Code 
§21.107 (a) , the Board is not to be bound by 
teclmical rules of evidence. 

2. The citation copies, taken from DER 
files, signed by the nagistrate, and accorrpanied 
by supporting docurrents as described above, have 
a high degree of reliability. 

· 3. In view of their origin in DER' s files, 
these citation copies probably can fall m1der the 
busiri.ess records exception to the hearsay rules. 

4. The citation copies appear to :be admissible 
m1der the Unifonn Photographic Copies of Business and 
Public Pecords as Evidence Act, 42 Pa.c.s. §6109. 

The Board has made the· foregoing decision provisional because Wazelle 

should have the opportlmity to object to this ruling. The Board will entertain 

such objections, and will reopen the hearings for oral argurrent on this sol~ issue, 

and possibly for taking testinony (with OPPJrtlmity for cross examination) from 

the aforerrentioned responsible DER inspectors, if the objections warrant such 

reopening. How=ver, the Board will not com1tenance reopening of the hearing for 

these possible purposes if the objections to admission of the citations seem · 

designed solely to delay the final adjudication of this matter. 

The Order which follows is consistent with the foregoing considerations. 
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ORDER 

WHEREFORE, this 21st day of November, 1984, it is ordered that: 

1. Upon receipt of copies of transmittal letters and checks representing 

the fines paid, along with affidavits of inspectors who filed the citations, the 

Wazelle citations described in DER' s letter of November 7, 1984 to District Justice 

Guy M. Lester provisionally will be accepted into evidence as parts qf Conncnwealth 

Exhibit 14 in the hearing on the rrerits of this matter. 

2. Within fi£teen (1,5) days of the receipt of the docurrents described 

in paragraph 1 supra, Wazelle shall file his objections, if any, to admission into 

evidence of the aforementioned citations. He shall accorrpany his objections by: 

a. A rcerrorandmn of law in support of his objections; and 

b. An affidavit by Mr. wazelle to the effect that-to Wazelle's 

best knowledge and belief-sene or all of the aforesaid citations did not result 

in Wazelle .guilty pleas and fines paid. 

3. Mter receipt of the aforesaid objections, if any, the Board: 

a:. Will reopen the hearing for oral argurrent on the admissibility 

of the citations, and possibly for testircony (including cross examination) of the 

rognizant DER inspectors, provided the objections to admissibility are deerred non

frivolous, and provided the Wazelle affidavit indicates a serious intent to dispute 

the occurrence of the alleged guilty pleas and fines paid; or 

b. Othe::rwise will affinn the admissibility of the citations, 

without any further hearing. 

4 o The Intervenor is deened tO have no Standing to pursue thiS iSSUe 1 

and objections to admissibility from the Intervenor will not be entertained. 
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(Waze11e Order continued) 

D.Z\TED: N::>:vember 21, 1984 

cc: Bureau of· Litigation 
Patti J. Saunders', Esquire 
R. Edward Ferraro,· Esquire 
A. Ted Hudock, Esquire 

· Stephen L. Johnson, Manager, 
Borough of Punxsutawney 

ENVIroNMENTAL HEARING BQ.l\RO 

EilVARD GERJU)Y . 
M=mber 
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... 

.AMARRACA, me .. 

-
'cOMMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
fl-\RRISBURG, PEr."'{NSYLVANIA 17101 

(717) 787-3483 

(foimerly Food W:>rld, Inc.) . . 

. Y. 

. . 

. . 

. 
-

· Docket No. 84-306-G 

COMMONWEALTH OF ·PENNSYLVANIA 
·DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. SYNOPSIS 

. OPINICN AND· ORDER 
SUR MOI'ION TO DI~SS 

. .: . . 

.. . 

Appellant failed to appeal a previous DER denial of a proposed 

supplanent to a township's Official Sewage Plan. The failure to appeal rendered 

~t DER decision f~. Therefore, in the absence of a showing by Appellant 

that it chose not to appeal because of c~tain statements allegedly made by 
. . 

·. DER anployees and in the absence of any legal basis .for holding otherwise,. the 

appeal will be dismissed. ApPellant is simply attempting to recreate an 
. . . 

opport.tmity to appea;J. the earlier DER ~ction by resubmittirig the identical 

·proposal to DER for review. ·Appellant is given twenty days fran the date of 

. Opinion an:i Order within which it may present the lacking facb.Jal and legal 

elanents identified above. 

OPINION 

This appeal concerns the attempts of Arnarraca, Inc. ("Appellant") 

to secure pennission from DER to connect its newly constructed food corrplex to 

the sewerage facilities presently existing in the Girty's Run watershed of 
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Allegheny County. Sanetime prior to March 19, 1984, Appellant sul::mitted-

by way of Ross Township -- certain ''Modules for Land Developnent" to DER for 

approval. The rcodules were sul:mi tted as a prqx>sed supplement to Ross Township's 

Official .Sewage. Plan. DER reviews proposed revisions to a rnunic.ipality's 

Official Sewage Plan to ascertain that the prot=esal confonns to the requirements 

of 25 Pa. Code, Olapter94. ·See 25 Pa. Code §71.16 (e) (5); 25 Pa. Code §94.14. 

On March 19, 1984 DER denied the proposed supplenent, havin;;r detennined 

that "the sul:mittal is inadequate and is being returned because the Girty's 

Run Interceptor is hydraulically overloaded and the additional sewage flows 

fran this proposed developnent will contribute :to the overloaded conditions." . . . . ... 
Additionally, DER fmmd tbat the· supplement could not be approved because -

since the s:ystem had been fa;url to be hydraulically overlOaded - no connections 

to the system could be authorized by the nitlnicipality until a Corrective 

action plan was sul:mi tted to and approved by DER. Since no su:::h plan had been 

sul:::mitted, no further connections were possible. 25 Pa. Code §94.21 provides 

that if DER establishes that sewerage facilities are overloaded, the permittee 

of the facilities shall prohibit new connections to those facilities. Certain 

exceptions are authorized by 25 Pa. Code §§94.55 - 94.57 but have not been 

shown to be applicable here. 

Appellant failed to appeal DER's March 19, 1984 letter. As a 

consequence, the denial decision became final. Corrm:mwealth, DER v •. williams, 

57 Pa.Cmwlth 8, 425 A.2d 871 (1981); A:rm:md Wazelle v. DER and Borough of 

Punxsutawney (EHB Docket No. 83-063'-G, Opinion and Order dated August 21, 1984). 

Exactly four roonths after DER 's March 19th decision, Appellant 

resubmitted the same proposed supplement to DER. DER again denied it, in a 

letter dated July 27, 1984. Appellant's challenge to this second denial is 
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the subject matter of the instant appeal. 

. DER has noved to dismiss this appeal on the g:rotmd, inter aiia, 

that "the instant appeal is merely a subsequent. collateral attack upon DER's 

initial rejection of the Supplement which had becorre ·final by virture of 

AIIa.r:raca' s failure to timely appeal from the initial denial thereef by DER." 

(DER' s Merrorandum of Law, p. 3) • 

In response to DER' s argunent, Appellant ~tends that DER~ s July 27 

decision embodied new reasons for the rejection of the proposed supplerrent 

(reyiew of which ~uld not be foreclosed by principles of finality),; In order 

to ·detennine whether this contention is an accurate statement it is necessary 

to examine the language of the two DER denial letters. The first letter {that 

of MaJ:cli 19, 1984) stated in pertinent part: 

The sul::mi ttal is inadequate and is being retumed 
because ·the Girty 's Run Interceptor is hydraulically 
overloaded and the additional sewage flows f!ml this 
proposed developnent will contribute to the overloaded 
conditions ••• 25 Pa ... Code Section 94.19 and 25 Pa. 
Code Section 71.16 ·{e) (5) state that no Official 
Plan or revision will be approved, nor Will a ~pplement 
be considered adequate by the Department, that is 
inconsistent with the requirements of 25 Pa. Code 
Chapter 94. Wheri an acceptable Wasteload Management 
Corrective Action Plan and Schedule is received and 
approved by this office, the "Modules for Land 
Developnent" nay be resul:mi tted for review provided 
that they are carpatible. to and consistent with the 
approved Corrective A;ction Plan. 

The second letter contained three separate paragraphs . The first 

paragraph states that "the basis for the flow projections fran this developnent 

... is inadequate. An amplification of the basis for these flow projections 

niust be provided." The second paragraph explains in detail· the steps that must 

be taken before the proposed supplenent can be approved. Specifically, this 
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' . 
paragra~h informs ApPellant that Ross Township -notAppellant- must sul::mi.t 

the proposed supplarent to DER for review~ (This procedure was correctly 

followed in the initial submission of the proposal.. The second submission was 

made directly by Appellant.) Although Appellant failed to canply with this 

proeedural requirement --which "VK>Uld no~lly be a prerequisite to DER 's 

· consideration of the proposed supplement - it is apparent that DER <:lid consider 

the merits of the resul:mitted proposal. Paragraph one of the July 19 letter, 

quoted supra, indicates as rruch. 

The third paragraph of the July 19 letter reads as folla.vs: 

OUr letter of March 19, 1984 stated 
that pianhlng · m::Xiules could be resul:mi tted 
for our review when an acceptable Corrective 
Action Plan and Schedule is received and 
approved by ·this office. This has not 
occurred to date, therefore a resubmis~ion 
by Ross Township appears to be pranature. 
(Emphasis in original). 

Most significantly,. the July letter again infonned Appellant that 

its proposal could rot be approved "due to the condition of hydraulic overload 

in the Girty' s Run Sewer System. " It is obvious that this portion of the 

second decision is simply a reiteration of the con:lusion reached by DER in 

its first decision. Likewise, the lack of a corrective action plan was a bas:: s 

for the denial of the proFQsed supple:nent in both instances. 
. . 

Paragraph two of the second letter, whiCh discusses the procedural 

prerequisites to approval of the proFQsed supplenent, cann;:>t fonn a basis for 

·this appeal since it is apparent that DER did consider the resul:mitted proposal 

despite the absence of these procedural fonnali ties. In essence, DER simply 

waD'led Appellant that, at the very least, certain procedures "VK>uld have to 

precede its riext attempt at gaining approval for its proFQsed supplement to 
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the township's Official Sewage Plan. 

In our view, the most forceful argtinent in support of Appellant's 

contention that the July 27 letter embodies new reasons for the deiri.al of 

the proposal is that based upon paragraph one of the letter, quoted supra. 

Nevertheless, we hold that Appellant likewise cannot prevail of this ground. 

Paragraph one nerely states in greater detail the inadequacy referred to in 

the first denial (that of March 19, 1984). Had Appellant .cmsen to appeal 

the March 19 letter the stated inadequacy woUld have been more fully explained. 

In sum, DER's letter of July 27, 1984 is nothing mor~ than a 

reiteration of its earlier decision. In other ~rds,. it is the same DER action. 

It is readily apparent that the najor obstacles to DER aJ?Proval of the proposed 

supplement are the hydraulic overload in the se.werage system and the lack of an 

acceptable corrective action plan. Appellant has nade no suggestion that the 

factual circumstances of these problems have c~ged in the four . ..nonths since 

the initiai denial. If a showing to that effect had been proposed, our holding 
·..;,,: 

here might''well have b~ different. Under the present circum:rtances, however, 

we view Appellant's actions as simply an attanpt to recreate an opportunity 

for appeal Which it relinquished by failing to appeal the initial DER action. 

DER. is entitled to rely upon the finality of its decisions once the 

opportunity for appeal has passed. This principle of finality has been stated by 

Camonwealth Court, in ·a sanewhat different context, as follows: 

We agree that an aggrieved party has no duty to 
appeal but disagree that upon failure to do so, 
the party so aggrieved preserves to sane indefinite 
future time in sane indefinite future proceedings 
the right to contest an unappealed order. To 
conclude otherwise, would postpone indefinitely the 
vitality of administrative orders and frustrate the 
orderly operation of administrative law. 
Ccmnonwealth, DER v. Wheeling-Pittsburgh Steel Co:rp. 
22 Pa. Orwlth 280, 348 A. 2d 765 (1975). 
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.. 

This reason.in<j is equally applicable in. the present context, although 

we are not concerned here with the issuance of an adrni.riistra ti ve order. 

Where no showing has been made that the factual basis of the DER decision has 

changed. since the decision was reached and the right to review of that decision 

has been waived, we see no reason to penni t a party to force DER to defend the 

validity of its original decision every feN months. Certainly, this "WOuld 

"frustrate the orderly operation of administrative law." :.As stated above, we 

vieN om's July 27.letter as nothing more than a restatenent of its original 

·decision. Therefore, our consideration of the content and validity of that 

decision is foreclosed in this subsequent proceeding. See Annond Wazelle, supra. 

Therefore, we are inclined to dismiss this appeal. 

Appellant, however, ·has alleged that DER employees Itade certain 

sta terrents as a result of which Appellant chose to forego the opportunity to 
. A 

appeal the March 19, 1984 decision. Appellant has not, however, provided the 

Board with affidavits supporting these allegations, nor bas Apr.ellant articulated 

a legal theory supporting its claim that the alleged DER representations 

justify this Board's consideration of the merits of the instant appeal or 

otherwise preclude the application of principles of finality. The following 

order is consistent with the forego.iD:J'. 

ORDER 

AND row, this 27th day of November, 1984, it is ordered that: 

1) Appellant is hereby granted twenty (20) · days fran the date of 

this order within which- it Itay file swam affidavits in supJ;X>rt of its claim 

that it chose to forego the opportunity to appeal the March 19, 1984 DER action 

as a result of certain statements allegedly rrade by DER employees. 

2} Any affidavits sub:nitted in confo:rmity with paragraph one, supra, 

Imlst be accompanied by a memorandum of law setting forth a legal throry which, 
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in light of the allegations supported by the affidavits, would justify this 

Board's consideration of the nerits of this appeal or which would otherwise preclude 

the application herein of principles of finality. 

3) In the absence of the filing of the documents referred to in 

paragraphs one and two- supra within twenty days of this date, the appeal" 

will be dismissed. 

DA'IED: November 27, 1984 

cc: Bureau of Litigation 
Richard s. Ehlrann, Esquire 
David .Onuscheck, Esquire 

ENVIroNMENTAL HEARING BOARD 

M:mber 
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.. COMMONWEALTH OF PENNSYLVANIA 

· . ENVIRONMENTAL HEARING BOARD 
2ll NORTH SECOND STREET 

THIRD FLOOR 
tl.\RRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

ALLEGHENY RIVER C<:li\LITION 

. v. 

. . 

. . 

. . 

. 
• 

COMMONWEALTH OF ·PENNSYLVANIA 
· DEPARTMENT OF ENVIRO~MENTAL RESOURCES 

and DAVISCN SAND & GRAVEL CO., Pemri.ttee 

Synopsis 

OPINICN AND ORDER 
SUR MariON TO DISMISS 

Docket No. 84-227-G 

.. ~is appeal fran two DER actions concerning a sand and gravel dredging 

operation is dismissed for. lack of standing. Appellant failed to respond to 

either of two Motions to. Dismiss; Appellant has na.de no shaving of an interest 
. . . 

which may substantially, directly, .and imnediately affected by the DER action. 

OPINION 

'lhi.s appeal was filed by the Allegheny River Coalition, a non-profit . 

cm:poration based in Kittanning, Permsylvania. Appellant seeks to challenge 

two actions of the Department of Environmental Resources ("DER") which concern 

a sand and gravel dredging operation located on Pool No. 6 of the Allegheny 

River. Specifically, Appellant appeals the entry of a consent order and 

agreement between DER and Davison Sand and Gravel and DER's issuance of a 
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Water Obstruction and Eiicroachment Pemiit- to Davison ("pennittee"). 

Both DER and the pe.oni. ttee have moved to dismiss .this appeal for lack 

of sta.nling. 'Ihey argue that Appellant has failed to allege any interest in 

the spbject matter of the DER actions. Appellant has not responded to either 

of the ~ Motions to Dismiss filed with the Board. 

As DER correctly notes 1 th~ sole allegation in the Notice of Appeal which · 

in fJ:!¥ way relates _to Appellant's standing is the staterrent that "-appellant 

is ••.• a corp6ration organized under the non-profit corporation laws of the 

Camv::mwealth of Pennsylvania." (Notice of Appeal p.l) We note that Appellant 

did state in its pre-hearing memorandum that the "Allegheny River Coalition 

had been fonned in 1982 as a coalition of local organizations and citizens 

concerned with the dredging issue and other problans in the lower Allegheny 

Drainage Basin • • • " (Appellant • s Pre-Hearing Merrorandum p. 3) Although 

this Board has enbraced the concept of representational standing (Del-AWARE 

Unlimited, Inc. v. DER et al. 1 EHB Docket Nos. 82-177-H 1 82-219-H, Adjudication 

issued June~.l8 1 1984 at p. 88) the statanents quoted ss>ra fall far short of the 

showing required to. danonstrate standill3", representational or othernise. 

Appellant has not indicated, e.g., that any of its members reside along the 

Allegheny River. A prospective corporate litigant of this coalition's sort· 

must be prepared to daronstrate that it, or sane of its rnenbers, have an 

interest which rray be substantially, .imnediately 1 and directly affected by the 

action it seeks to challenge. William Penn Parldng Garage v. City of Pittsburgh, 

:. 464 Pa. 168 1 346 A.2d 269 (1975). 
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ORDER 

WHEREFORE, this 30th day of November, 1984, the above-captioned appea* 

is dismissed for lack of jurisdiction. 

ENVIroNMENTAL HEARING BOARD 

~~~~ 

DATED: November 30, 1984 

cc: Bureau of Litigation 
Maxine Woelfling, Esquire, for DER 
Lee J. Calarie, Esquire, Calarie & 

Calarie, Kittanning, for Appellant 
Robert ThomsOn, Esquire, Pittsburgh, 
for Penni ttee 

Manber 

IDf!:-:!uOY lJi7 
Member 
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CO/.,fMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOA~D 
l2l NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG. PENNSYLVANIA 17101 

(717) 787-3483 

MATHIES COM. CCMPANY 
.. . 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 

. . 

. . 

· DEPARTMENT OF ENVIRON~fENTAL RESOURCES 

. . 

OPTIUON AND ORDER 

~psis 

.·Docket No.· 84-015-G 

This is an appeal fran a DER letter notifying Appellant that it had 

been ·found to be. the cause of subsidence damage sustained .by a private property 

owner and requiring Appellant, pursuant to the Bituminous Mine Subsidence and 

Land Conservation Act, to either.pl.a'ce in. e5crow an amount equivalent to the cost . .. . . . . . 
. . . . 

.·.:. 

of repair . of the damage or darionstra te to DER that the claim had been .otherwise ·· · 

satisfied. 52 P.S. 1406.6(a). ··The DERletter ~arned that failure to canp.:..y would 
. . 

resulJ: in the loss of Appellant's subsidence control pennit. '!he appeal is dis-

missed as having been taken from an wappealable action. The DER letter wa5 

simply a violation notice. Appellant has been furnised an opportunity to demon

~trate to DER that the claim has been satisfied • 

. . -909-
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OPINION 

On Decanber 20, 1983, DER Wrote Mathies a letter reading, in sub-

stantive part, as follcMs: . 

We have been advised by Mr. T. B. Alexander, 
Chief of Mine Subsidence Regulation, that an 
investigation has disclosed .that damage to the 
residence of Arthur Santana, 176 N. Spring 
Valley Rd., canonsburg, PA was caused by mining 
operations of the Mathies Mine, Mathies Coal 
Canpany. By our records, your canpa.ny was 
notified of this damage on or prior to May 16, 19 83. 

Section 6 (a) of the Bituminous Mine Subsidence 
and Land ConseJ:Vation Act of 1966 requires that 
within six months of being notified of such 

·damage, a pennit holder must either (a) provide 
this Department with Evidence that the damage 
has been repaired or that all claims arising 
therefran have been satisfied, or (b) provide this 
Department with an estimate of such damages ~rom 
a reputable expert, and place in escrow the arrount 

. est:irrated as equal to such damage or the reasonable 
cost of repair thereof. As of this date, your 
canpany has failed to comply with either of these 
require:nents, and, as a result, is in violation 
of Section 6 (a) of the Bituminous Mine Subsidence 
and Iand Conservation Act of 1966 (Act of April 27, 
1966, P.L. 31 (Special Session), 52 P.S. Section 
1406.1 et ~-). 

Accordingly, you are hereby notified that your Sub
sidence Control Permit No. 34-lA-2 may be suspended 
or revoked after a hearing 1 if. · you have not cane 
into canpliance with the Act within thirty days of 
your receipt of this notice. An escrow dei?Osit 
of $6, 500. 00 will be considered sufficient for 
canpliance if evidence of a settlement cannot be 
provided. 

On January 13, 1984, Mathies filed an appeal of this letter. There-

after, DER filed a Motion to Quash the appeal, on the grounds that. sending 

Mathies a notice of violation is not a DER action which can be appealed to this 

Board. In support of its rrotion, DER cites Standard Lime and Refractories Co. 
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v. DER, 2 Pa. Crwlth. 434, 279 A. 2d 383 (1971), SUnbeam Coal Co. v. DER, 8 Pa. 

Onwlth. 622, 304 A. 2d 169 (1972), and Perl:y Brothers Coal v. DER, 1982 EHB 501; 

these cites all uphold the thesis that a mere notice of violation is not an 

appealable DER action, because the notice as such does not affect personal or 

property rights. 2 Pa. C.S. §101; 25 Pa. Code, §21. 2 (a). . 

' In response to DER's motion, Mathies has attanpted to distinguish the 

instant appeal fran the aforementioned precedents. Mathies agrees that although 

DER' s above-quoted letter merely says Mathies'' pennit "may be suspended or revoked 

after a hearin:;" (anJ:ilasis added), in fact, DER must suspend or revoke Mathies' 

permit unless Mathies meets one of the alternatives (a), (b) stated in paragraJ:il 2 

of DER's letter. 52 P.S. §1406.6. Therefore, Mathies further argues, in actuality 

the DER letter does affect Mathies' personal or propercy rights, i.e., is appealable. 

Despite Matfri.es' contentions, the instant facts really are not dis-

tinguishable fran the facts in Perry Brothers, supra. In Perry Brothers, DER 

notified the Appellant by letter that it was in violation of several pennit condi

tions. The last sentence of the letter stated that no new pennits would be issued 

to Perry Brothers until all violations were corrected. This assertion was 

consistent with Section 3.l(b) of the Surface Mining Conservation and Reclamation 

Act ("SMCRA11
.), 52 P.S. §1396.3 a(b), which states that DER shall not issue any 

surface mining pennits if it finds, after investigation and opportunity for an 

info:rmal hearing, that the applicant is in violation of the SMCRA. Thus in 

Perry Brothers, supra, as in the instant appeal, the Appellant was confronted 

with a non-discretionary le;:rislative mandate to DER requiring further action 

against the Appellant unless the Appellant, after opportunity for a hearing, 

convinced DER the alleged violations had been corrected. 
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This Board refused to term DER 1 s letter to Perry Brothers an appealable 

action. Moreover, the Board recently has upheld P~ Brothers, under facts 

essentially identical with .Perry Brothers. Reitz Coal Conpany v. DER , EHB 

Docket No. 84-195-6 (Opinion and Order, September 19, 1984). Despite these 

precedents, there might be reason to reject DER 1 s petition if granting the 

petition could be thooght to countenance unreasonably unfair DER procedures. 

Where DER can decide on its aNn that a damage claim against a penni.ttee is 

justified, and where the sta:b.J.te then mandates suspension or revocation of the 

permit uilless the pennittee (no matter how unjustified the pennittee thinks the 

claim is) either repairs the damage or places the estimated repair costs in 

escrCM, it l:orders on an abuse of discretion for DER to issue an unappealable 

notice of violation instead of--as so easily could have been issued--an order 

requiring the permittee to repair or to escrCM; such an order would have been 

appealable, and therefore ~uld have allowed the permittee to challenge the under

lying damage claim before the mandated pennit suspension or revocation became-. 

imminent. 

However, DER has infonned us that it is establishing policies which will 

ensure that a pennittee in Mathies 1 situation receives an appealable order to 

repair or to escrow before permit suspension or revocation.is ordered. Insofar 

as the instant appeal is concerned, Mathies has been given the opportunity to 

suhnit-and to have DER review--Mathies' evidence that the Clarnage claims had 

been settled. Under the totality of thse cirClliiiStances, therefore, we see no 

reason to reject the logic of precedents such as Perry Brothers and Reitz, supra. 
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ORDER 

WHEREFORE, this 30th day of November , 1984, DER's Motion to Quash 

this appeal is granted; the appeal is dismissed. 

Da~: November 30, 1984 

cc: Bureau of Litigation 
Marc A. Roda, Esquire, for DER 
Daniel E. Rogers, Esquire, 

for Appellant 

ENVIRONMENI'AL H:EARING BOARD 

EDWARb GERJUOY ;;;~ 
Manber 
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SUGARCREEK TOVNSHIP 

C0.1.U~fONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787·3483 . 

•· . 
. . 

·.·Docket No. 84-257-G 

·.v. 

. . 

. -
COMMONWEALTH OF·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL_ RESOURCES 

OPINION AND ORDER 

Synopsis 

Appellant township see!ks to challenge DER' s denial of a private: party's 

requ~t that DER order the township to revise its official sevage facilities 

plan to acccmnod.ate the private party's needs. 35 P.S .. §750.5 (b) •. The appeal . 

iS dismissed for lack of standing. 'The. township is not aggrieved or banned by 

the DER action. 

OPINION 

Appellant SUgarcreek Township ("Township") has filed this appeal with 

the Board seeking to challenge the Department of Environmental Resources' ("DER") 

denial of a request made by 268 Center, Inc. that DER order the Tavnship to revise 

its official sewage facilities plan. The DER action which is being appealed is 

contained -in a letter from DER' s Regional Water Quality Manager· to 26 8 Center, Inc. 

-914-
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The lett~ reads in pertinent part as follows: 

According to the info:r:mation supplied to. 
the Department, the Township has not refused 
to revise or supplement its Sewage Facilities 
Plan to accomnodate 268 Center, Inc. The 
Township indicated it cannot make a final 
decision an revis~ this Plan or refusing 
to do so due to a lack of in.foJ:Ination which 
the Plan requires be sul:mi.tted. Ft,l.rther this 
Department cannot make the decision as to 
whether or not the requirements set forth in 
the Official Plan apply to the 268 Center, Inc. 
proposal. That decision is a Township function 
ani the Ta.mship has advised us that these 
requirements dO apply. If you suJ::mit the infor
mation requested by the Official Plan and the · 
Township fails to act thereon, refuses to act 
thereon or refuses to amend its Official Plan 
then DER w:::>uld be in a position to support 
your request. At this time oowever, your 
private request for the Department to order 
Sugarcreek Township to revise or supplement its 
Official Sewage Facilities Plan to accarmodate 
the 268 Center, Inc. proposal is hereby denied. 

2?8 Center has also appealed the DER action... That appea.l':has'been 

docketed a1;, .. 84-252-G. SUgarcreek TCMnship has been granted intervenor stab.ls 

in that appeal. 

The Township characterizes tl1is appeal as a "cross appeal". After 

having reviewed the circumstances of this case, the Board advised Appellant 

that it would have to make an initial showing of standing in order to be allowed 

to prosecute this appeal. In resi;:onse to the Board's request, the Township has 

filed a Statanent of Facts which (the Township ·argues) suffice as a basis for 

its stariding. The Township's argument is surmarized in the followin:; paragraphs 

of its Statement of Facts: 
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The action challen;ed .• · . • is the failure of 
the Department to base its denial of the private 
request by 268 Center, Inc. for m:xlification 
of the Official Plan for Sewage Disposal of 
Sugarcreek Tamship upon all of the possible 
groun:is for denial. Should the decision of 
the Department later be reversed • • • the 
township might then be foreclosed fran later 
asserting as bases for refusing the requested 
nodification the fact that the proposal does not 
comply with applicable departmental regulations, 
the fact that the proposal infringes rights 
guaranteed the citizenry of the .township under 
Article 1, Section 27 of the Pennsylvania Con- . 
stitution and the fact that ••• the nodification 
sought by 268 Center, Inc. is discretionary with 
the Board of SUpervisors • • • • The pann which 
the challen;ed action works is the loss of the 

. opportunity to assert these other bases as groun:is 
for denying the modification sought by 268 Center, 
Inc., sl1ould the basis upon which the department 
chose to rely ultimately prove insufficient .••• 

The Permsylvania Supreme Court has stated that there are three pre-

requisites to a detenni.nation that a litigant has standing: the litigant must 

be prepared to deronstrate that the action which he seeks to challenge affects 

an interest pf his which is substantial, direct and .imnediate. William Penn 

Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975). 'Ihe 

William Penn court surnnarized each of these requirements as follows: 

(T)he requiranent of a "substantial" interest 
simply rreans that ••• there must be sane 
discemihle adverse effect to sane interest 
other than the abstract interest of all citi
zens in having others oomply with the law. 
346 A. 2d at 282 . 

The requirement that an interest be "direct" 
simply means that the person claiming to be 
aggrieved must shaN causation of the ha.J:::rn to 
his interest by the matter of which he canplains. 
Id. 
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The renaining requirenents ••• are that the 
interest be "imned:i..a te" and "not a ranote con
sequence of the judgment n • • • • · Here the 
concern is with the nature of the causal con
nection between the action canplained of and 
the injw:y to the person challenging it. 
346 A.2d at 283. 

The Township cannot meet the William Penn test. The reason is very . . 
. . 

simple: the Township has not been "aggrieved" by the DER action. The "hat:m" 

which the Township foresees here cannot materialize. 

The basis for the DER action is contained in the follCMing sentences 

fran the letter quoted supra: 

According to the infonna tion supplied to tpe 
the Department, the Township has not refused 
to revise or supplenent its Sewage Facilities 
Pl.an to accamodate 268 Center, Inc. The Town
ship indicated it cannot make a fonnal decision 
on revising this Plan or refusing to do so due 
to the lack of infonnation which the· Plan requires 
to be subnitted •••• {anphasis supplied). 

In essence, DER detennined that 268 Center's request was premature. 

The issue in an appeal of such an action is sinply whether or not DER was correct 

in making this detennination. DER clearly did not reach the ''merits" of 268 

Center's request. 

35 P.S. §7SO.S{b) provides that: 

Any person Who. is a reSident or property owner 
in a municipality may request the department 
to order the municipality to revise its offi-
cial plan where said person can shCM that the 
official plan is inadequate to meet the resident's 
or property owner's sewage disposal needs. Such 
request may only be made after a prior danan<fUPOn 
and refusal by the municipa.li ty to so revise its 
official plan. {enphasis supplied). 
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. .. ... . .: 

268 Center made its request to DER under the authority of this provi

sion. Apparently 1 DER detennined that the essential prerequisite to DER action 

(a prior derqar'KL:u};On:am refusal by the municipality) had not been shown to be 

present. If the Board were to detennine that DER erred in making this detennina

tion1 the Board likely would be constrained to ranand the case to DER for further 

oonsideration. warren Sand and Gravel Canpany, Inc. v. DER,20 Pa. CrrMlth. 1861 

341 A.2d 556 (1975). We would have no occa~ion to address ·isues such as those 

which the tCM:nShip feels it will be precluded f!.'Orn asserting-nor would we even 

if we were to affinn the DER decision. The issue presented here appears to be 

quite narrow. Since issues going to the merits of the request would be neither 

"actually litigated" nor "essential to the judgment" 1 the Township would not be 

precluded fi:Om asserting them in subsequent litigation with the parties to this 

action. (See Restatement 2d of Judgments §27). Therefore, the haJ::m which the Town-

ship fears does not exist. The TCM:nShip is not "aggrieved" by the DER action, 

and consequently, does not have standing to appeal the same. 

ORDER 

WHEREFORE, this 30th day of Noverrber , 1984 the appeal of Su;Jarcreek 

Township is· dismissed. In light of this dismissal, ·the Township's. petition to 

consolidate this appeal with that of 268 Center, Inc., docketed at 84-252-G, 

is denied. 

Dated: November 30 , 19 84 

Member 

cc: Bureau of Litigation 

Ric~d s. :Eh_nann, Esquire, for DER 
s~v.od f.e~' EE~re, Kittanning, for Appellant 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREEt 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

ROBERI' C. PEN:>YER, 
t/a D.C. PENOYER and CCMPANY 
(fonrerly SRP COAL CCMPANY) 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 82-303-H 

OPINION AND ORDER 

Synopsis 

The Board granted a rule upon SRP Coal Ca:npany (SRP) to shew cause why 

this appeal should not be dismissed for failure to canply with a Board Order, and 

for failure to resp:md to a M::>tion for Sanctions filed by the Corrmon,_~vealth. SRP ... . ... . ·.•·· 

filed t:Vi t~ the Board a P..eply ~d Rule Returnable, which explained why SRP had de-

_layed in complying with the Board Order. SRP Cl 1 so filed a Motion to Substitute 

F~::€:llcnt. Appellant is hereby permitted to file answers nunc pro tu"'1c to the 
. . 

Ccrrr.onweal th' s interrogatories, and request for production of do--~ts. SP.P Coal 

Co:::;:;a.,."'1y, Inc. is hereby stricken as party appellant, and Robert C. Penoyer, t/a 

i='enoyer and Company is hereby substituted as ·party apJ;ellant. 

OPINION 

On October 9, 1984, the Board granted a rule upon SRP Coal Ccmpany (SRP) 

tc · .-- : c2.use why this appeal should not be dismissed for failure to canply ~vith a 
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: "!." Jated April 14, 1984, directing SRP to answer Interrogatories and 

Request for Production of !);)currents filed bv the Ccnrrom·:eal th; and for failure - -
to respond to the Ccmronwealth's August 20, 1984, Motion for Sanctions or in the 

alternative, Motion to Canpel Appellant to Answer Interrogatories and Request for 

Production of Do<::u:Jrents. On October 19, 1984 SRP filed with the· Board answers to 

the interrogatories that the Board had ordered SRP to answer. On Octol::::er 22, 1984, 

SRP filed with the Board a Motion to Substitute Appellant because the pennits that 
. 

are the subject of the canpliance order fran which appeal was taken had been trans-

ferred fran SRP to Robert c. Penoyer, t/~ D.c. Penoyer ai1d Canpany. Finally, on 

November 2, 1984, SRP filed with the Board a Reply and Rule Returnable, which al

leged that the delay by SRP in c:arplying with the Board's order.of April 14, 19~4 

was a res~t of. difficulties which developed during negotiations concerning the 

transfer of the penni ts in question. The Reply and Rule Returnable also alleged 

that SRP had made a good faith effort to carply with all orders and requests in 

this matter. 

In light of the above facts, and since DER has no objection, appellant is 

hereby penni tted to file answers ~ pro tunc to DER' s int;.errogatories and request 

for production of docurrents. Also 1 SRP is hereby stricken as party appellant and 
' 

Robert C. Penoyer, t/a D.C. Penoyer and Ccr.pany is hereby substituted as the party 

apoellant in the ~ve-captipned appeal. - -.. .. . ... -
.. ; .. .. ... . . . 

ORDER 

AND 1 "NJil, this 3rd day of D:EX:E}-!BER, 1984, appellant is herel;Jy J?er-

· mi tted to file answers ~ pro tu.'1c, to DER' s interrogatories and request for pro

duction of docurrents. SRP Coal Ccripany, Inc .. is hereby stricken as party appellant, 

a...J.d Robert C. Penoyer, t/a D. C. Pe..-·1o~·e= ar~:J Ccrnpany, P.O. Box 433 Clearfield, Penn-

sylvania 16830, is hereby substituted as party appellant at EHB Docket No. 82-303-M. 

DATED: December 3 I 1984 

cc: Bureau of Litigation 
Donald A. Brown, Esquire, for DER 
Alan Kirk, Esquire, for Appellant 

ANI'HONY J. 41-NULLO, JR •. 
!·lanter 
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JOSEPH GEORGE I . 

CO.tt.~fO.\'WEALTfl OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
T-HIRD FLOOR 

HARRISBURG. PENNSYLVANIA 17101 
(717) 787-3483 

Appellant . . 

. Y. 

. . Docket No. 84-223-G 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 

Appellee, 

and 

CCNSOLIDATION COAL CCMPANY; 

Pennittee 

Synopsis 

OPINION AND ORDER SUR 
MariON TO DISMISS 

This appeal fran DER 's issuance of a £?E:nnit pursua.'1t to the Bitumino~-''· 

l\line Subsidence and Land ConserVation Act, 52 p.s. 1406.1 et. seq., is dismiss·:··.:_ 

Although Appellant may have standing to bring this appeal before the Board, be, 

has· failed to state a legally cogr..izable cause of action. The Subsidence Act 

does not require DER to consider possible effects of subsiclcr::::e up:m overlyin::-

coal sea.-ns when considering· a pennit application under the ?.c::. DER is require··t 

to consider the .£?0ssilile effects of subsidence U.£?0n a surface stream only if t:·:::; 

stream is. a significant source of a public water supply. Appellant ha.s not 

alleged ~1at his stream deserves such a characterization, nor has he alleged 

that his -waterfall is associated with a stream which may be thus characterized. 

Therefore, the appeal is dismissed. 
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OPINION 

This is an appeal of a penni t issued to Consolidation Coal Canp3.11y 

( "Consol") under the authority of the Bituninous. Mine Subsidence and land 

Conservation Act, 52 P.S. §1406.1 et ~· Appellant contends that Consol 's 

mining operation would adversely affect a coal seam, surface stream and water

fall. Appellant, oowever, failed ' to allege any ownership inter~t in those 

three natural features. Consol moved to have the appeal dismissed, among · 

other reasons, for lack of standing. In an Opinion and Order dated August 29, 

1984, this "Board in part denied Consol 's Motion to Dismiss and granted Appellant 

leave to amend his Notice of Appeal. The Board reserved ruling on· two other 

issues raised by Consol' s Motion. Appellant has provided the lacking factual 

allegations in an Amendment to Notice of Appeal. Therefore, we p:roceed to 

address, first, the question of Appellant's standing to challenge the DER. action, 

and second, the ranaining issues contained in Consol 's Motion to Dismiss. 

Appellant has ~leged--in his amended Notice of Appeal--that he is 

t..'le o.mer of the aforesaid coal seam, surface stream, and waterfall. Under the 

test of William Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 364 A.2d 269 

(1975), a litigant must be able to derronstrate that the action he seeks to 

challenge threatens an i.o.'1terest of his which is substantial, dire.::t, and immediate. 

To be substantial, the i..'1terest must be other than the "abstract interest of all 

citizens in having others a::mply with the law." 346 A.2d at 282. Appellant 

clearly has overcome this first hurdle. He has alleged tl:~ ::-:.-~ c-.-:r.s certain 

natural features which apparently overlie the area which Cc:-~:.:::.:..-l proflOses to mine. 

Should Consol' s mining activities cause subsidence,. appellw.::::.' s land very well. 
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may be injured as a consequence. This possibili-ty may also satisfy the second 

and third re;ruir~ents of the William Penn test .. Appellant must be able to 

· ·de:nonstrate "causation of the harm _to his interest by the matter of which he 

··complains" (the requirement of directness), as well as "the nature of the· ... 

causal connection" (the requirement of imnediacy). 346 A.2d at 282-83. 

Although we believe that Appellant likely has satisfied the William Penn stand-

ard, we need not reaeh this issue here. Even assuming. for the purpose of 

axgunent that Appellant has standing, this appeal must be dismissed. Appellant 

has failed . to state a legally cognizable cause of action under the Subsideoce· 

Act. 

Appellant seeks to challenge the alleged failure of DER to consider 

the effects of Consol 's mining operations upon -his coal seam, surface stream, 

and waterfall. In order to state a cause of action, he must first demonstrate 

that the Subsideoce Act requires DER to give considera~on ""!=a such nab.lral 

features. The Board has previously ruled that the Act does not protect overlying 

coal se&-ns and that, therefore, DER is not required to consider th~ pos_sible 

,:affects of subsidence up:m the seams when reviewing a p&mit applicatio~. 

· ·John F. Culp, III v. DER, (EHB Docket No. 83-194-G, Opinion and Order dated 
. . 

March ll, 1984). The issue whether the Subsidence Act grar1ts protection to 

sUrface streams and waterfalls has not been· addressed previqusly by t,.Sis Board. 

The par-ties were requested t6 discuss these issues· in thefi:- pre-hearing me:noranda. 

; -~~~2.L..l..ant and DER have done so. Cdnsol apparently has beo.....n content "CO have DER 

.:. ·.-·n:·esent its position on these questions. 

Appellant argues that our holding in Culp was erroneous. The arguments 

~-- c ·,·-::::-1ted in support of this contention essentially amount to a restatement of 

t > · = _.., ?!"esented to this Board in that earlier appeal. \'Je are constrained to 
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take the Act at face value. Tne section listing the items which the Act is 

des;;9.n-e.d- to protect makes reference only to "surface s~ctures". 52 P.s . 
. 

§1406. ~. There is absolutely no indication that an over.lying coal seam is 

. ~ong those itans which the legislature saw fit to_ protect. · In short, Appellant· 

·has provided us with oo arguments sufficient to . persuade us to reach a conclusion 
. "• . 

different than that we reached in Culp. Therefore·, ·consol' s Motion to Dismiss 

is granted ·inSofar as it relates to issues which turn upon DER' s alleged failure 

to consider the effects of Consol 's mining upon the Appellant's coal seam. · 

~e parties also were requested to address the issue of whether the 

Subsidence Act is intended to protect features such as a surface stream and 

waterfall. Appellant argues that Section 1406.5 {e) of the Act supports his 

contention that these features are within the Act's protection. Section l406.5{e) 

provides in part that a coal mine operator shall enploy measures "to prevent 

subsidence causing material damage to the extent teclmologically and econanically 

feasible, to maximize mine stability, and to maintain the value and the reason-

ably foreseeable use of such surface land .••• " Appellant contends that the 

loss of surface streams and a waterfall will decrease the value and use of his 

lc.nd and that. therefore they are to be protected against possible subsidence. 

'The loss of a water supply most certainly could adversely affect 

Appellar-.t 's land. Other provisions of the Act suggest that t . .'"1e scope of pro-

tcction afforded is rot as broad as Appellant claims. Hov:ever ScctiOl1 1406.4 

--;:oted S'J:-~-,-- grants certain "surface structures" an absoJ.\.,t?. ~~ir~,ht of support. 

DeLuca v . :,Jc!:.eye COa.l Compr:'.', 34 5 A. 2d 6 3 7 (Pa . S. Ct. 19 7 5) , ·' 1~ .~ term 

"structure" is employed repeatedly throughout the Act. See, e.~:., ::>.1:406. 3 

(declaration of policy), §1406. 6 (a) (damage to structures), §140'.~. ::.:.; (proceedings 
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. -' · .. 

·for protection of surface structures). No provision in the Act provides any 

right of support for such features as surface streams and waterfalls. 
. . 

Appellant has directed "t7he Board 1 s attention to certain regulations 

pram..llgated· pursuant to the Subsidence Act, 25 Pa. Code, Chapter 89. Section 

89.145 provides· in relevant part: 

General Requirements 

(a) Underground mining activities shall be planned 
and conducted in a manner which preVents subsidence 
damage to the follCMing: 

* * * 
(4) per~al streams • 

(b) The damage prohibited by subsection (a) includes 
• the draining of perennial streams. 

* * * 
(d) Underground mining ac4vites shall be planned 
and conductei in a manner which avoids or miniroi zes 
damage to all other surface features listed pursuant 
to §89 .142 • • • the draining of perennial streams. 
The damage to be avoided or minimized includes . . . 
the draining of surface waters. 

Appellant claims that these regulations indicate that the alleged 
. 

failure of DER tq consider the possible adverse effects up:m his surface stream 

ar:::i vla terfall .of Consol 1 s mining was an abuse of discretion. (\·le note. that :•· .... 

Ap;)ellant has not claimed that these regulations evide.Tlce a legislative L'1tent 

tc protect these natural features ·against possible subsidence. ) As DER has 

;_:;:.:.i::.::::;:~ cu:: in its pre-hearing :memorandum, the regulations quoted supra havS: 

j: . .;:-;;.;1 ~LL::-~>8~1ded by an order of the Chai.J:Il'an of the Environme.'1tal Quality Board 

e£::E::.:.:::~ .·c July 2, 1983. The suspension was based ur;on a finding that the pro-

visic-, .. ~::.~ci been adopted solely for the purpose of implementing federal 

reqt.li.:. _ . -~ ·, 'b T,vhich had been vie,.;ed as prerequisites to the Ccmronwea th obtaining 
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. ·. ,, . ~ ~ 

primacy in the enforcement of it:3 subsidence control prog-ram. The federal 

regulations have since been rcJJ..axed. Under the nev federal regulations (and 

therefore under the revised Pr.mn:;ylvania program) surface streams are assured 

a degree of protection only i[ they are a "significant source of a public water 

sttpply." 13 Pa. Bull. 2058-5~. 

Appellant has not alleged that his surface stream is a 'significant 

·source of a .PUblic water suppLy, nor has he alleged that ·the waterfall is associ

ated with a stream which may thus be characterized. Therefore, we can find 

absolutely _no basis for holdi11g that ·DER is required to oonsider the possible 

effects of subsidence upon a t;ur£ace stream and waterfall when consider.iilg a 

pennit application under the subsidence Act. 

ORDER 

WHEREFORE, this 3rd d..~y of December, 1984, it is·ordered that the 

appeal captioned above is dis.~ms..~-

Dated: Decerrber 3, 1984 

cc: Bureau of Litigation 
Marc Roda, Esquire, fo.r.; m.:~ 
William M. Baily, Esqui·~e, 

Tmmpson & Bailey, fc-.~ _:17pellant 
Donald E. Rogers, Esquii:'e, for Permittee 
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WALTER H •. OVERLY, t/a 

COMMONWEALTH OF PENNSYLVANIA 

. ENVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

fl~RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

WALTER H. OVERLY CCllU. CCMPANY .. . 

. v. 

. . 

. . 

. 
~ 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON .AND. ORDER 

SYNOPSIS 

· Docket No. 84-026-G 

A.PPeal·is dismissed pursuant to 25 Pa. Code §21.124, as· a result. 

of Appellant's failure to canply with the Board's oroers directing him to . 

fi~ a pre-hearing marorandum. Although DER bears the bu:rden of proof in a bond 

forfeiture prcx:eeding, Appellant's continued disregard of the Board's oroer-
_,., 

despite warnings thcit failure to CCI11?1Y would result in sanctions -- justifies 

dismissal of the appeal. . 

OPlliiON 

In February, 1984 the Boaro oroered. Appellant to file a pre-hearing 

merroran::lum on or before April 23, 1984. Shortly before the eXpiration of 

. this period, Appellant requested an extension of tirre within which to file the 

··memorandum. By an order ".'dated April 19, 1984, the P:oard granted the requested 

extension; Appellant was ordered to file the merrorandum by July 23, 1984. When 

no merrorandum had been filed by August 15, 1984, the Board issued a notice 

informing Appellant that this failure could result in the imposition of 

sanctions. The notice was not received by Appellant, however. 'lhe Board 

revised the notice, r~uiring compliance by Septerrber 28, 1984, and mailed it 
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aga.in -- this time to a different address. This notice was received by 

Appellant. Shortly after the issuance of this second notice, the Board received 

a phone call fran Appellant requesting· that the Board grant a further extension. 

l3y an order dated Septanber 17,. 19 84, the Board set a deadline for fil.ing of 

the merorandun of Novanber 16, 1984 ·(unless DER withdrew the bond forfeiture 

order - a condition which has not occurred) . The order of Septanber 17 

warned Appellant "for the last time" that fcflure to canply would re5ult .in the 

imposition of sanctions, including possible dismissal of the aPi:;eal. Appellant 

has not canplied. 

DER bears the burden of proof in a bond forfeiture proceedin;:r (Chester 

A. Ogden and Coal Hill Contracting Company, Inc. v. DER, Docket No. 82-193-G, 

Acljudication issued August 6, 1984) • Nevertheless, dismissal of this appeal 

is appropriate. See W.A. CotteJ::man v. DER, (Docket No. 83-155-G, Op.inion and 

Order dated February 23, 1984). · The Board has been very generOus in its 

granting of extensions at Appellant 1 s reg:uest. Appellant has been afforded 

ample warning of the consequences of his disregard of the Board 1 s order. 
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ORDER 

· WHEREFORE, in light of the foregoing, it is ordered that the appeal 

captioned al::xJve is dismissed. 

DATED: December 7 I 1984 

cc: · Bureau of Litigation 
Alan S. Miller, Esquire 
Walter H. OVerly 

ENVI~AL HEARING BOARD 

·~~Jz-
Member 

··~·JJF+ 
EDWARD GERJUOY .., 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENT AL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
ll.\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

COONEY BROI'HERS COAL CCMPANY .. . 
. . 

Docket No. 84-232-G 

·.v. 

. . 

• .. 
COMMONWEALTH OF :PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

SYNOPSIS 

·opnuoN AND oRDER 
SUR 

MOI'ION 'ID DISMISS 
.. . 

Appeal is dismissed as having been taken from an unappealable DER 

action. 25 Pa.Code §21.2 (a). Appellant sought review of a DER civil penalty 

Worksheet but did not allege that a, civil penalty had been assessed. The 

. civil penalty <;o;arksheet is analogous to a notice of violation; it is not 

appealable and dismissal of the .appeal is justified. 

OPlliiON 

Appellant herein seeks the Board's revie.v of an action of DER 

which- in Appellant's words - "propose(s) civil penalt¥ assessments against 

:·Appellant for allegedly violating provisions of the Surface Mining Act and 

the Clean Streams Law." (Appellant's Notice of Appeal, paragraph 2, emphasis 

added). DER has rroved to dismiss the appeal, arguing that the action herein 

appealed is not an "order, decree, decision, dete:r:mination or ruling by the 

Department affecting personal or propert¥ rights, privileges, imnunities, duties, 

liabilities or obligations" of the Appellant, 25 Pa. Code §21.2 (a), and therefore, 
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is not an appealable action. Appellant has not responded to DER' s Motion 

to Dismiss. 

The Board's rules require that an appellant attach a copy of thE? 

written notification of the DER action to the Notice of Appeal. 25 Pa. Code 

· §2l.Sl(d). Appellant herein has attached a copy of a DER civil penalty 

worl<sheet. Appellant has not alleged that DER actually assessed a civil penalty 
. . 

against Appellant. DER nas stated that "the worksheet was not intended to 

constitute a bind.in;J penalty assessment, but was s.i.Irply a notification to 

'(Appellant) that the Department was con1:en'plating the assessment of such a 

penalty . " (DER' s Motion to Dismiss, paragraph 2) • 

Under these circumstances, it is clear that the worksheet is analogous 

to a notice of violation, such as that which the Ccxmronwealth Court held mt 

appealable in Sunbeam Ceal Corporation v. DER, 8 Pa.Cmwlth 622, 304 A.2d 169 (1972). 

Inasmuch as Appellant l'l.3.s provided no a.rguroents to the contracy, dismissal of 

this appeal is fully justified. 
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ORDER 

WHEREFORE, this 7th day of DECEMBER . 1984, it is ordered that 

. the appeal captioned above is dismissed. 

DATED: December 7, 1984 

cc: Bureau of Litigation 
William F. Larkin, Esquire, for DER 
Bruno A. Muscatello, Esquire, of 
Stepanian & Muscatello, Butler, for 
Appellant 

ED'VWID GERJUOY . 
Menber 
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BEFORE .THE PENNSYLVANIA ENVIRONMENTAL HEARING BOARD 
.. 

TOWNSHIP OF ABINGTON, 
Appellant 

vs. 

CCMMONWEALTH OF PENNSYLVANIA 
DEPARIMENT OF ENVIRONMENTAL 
RESOURCES, 

Appellee 

: 

: 

: 

OPINION AND ORDER 

Docket No. 84-017-M 

AND NOW, this lOth day of December, 1984, after review of the 

record in this appeal and after pre-hearing conference with counsel 

for the parties, during which conference counsel for Appellant orally 

noved the Board to order sumnary judgment in favor of Appellant, which 

oral rrotion the Cornronwealth contested, and after oral argcinent by counsel, 

the Board ,finds from the uncontested facts underlying this appeal that: 

1. 'lhe activities performed by Appellant in the construction of 

the project do not constitute such activities as would be subject to the 

·provisions of 25 Pa. Code Section 103.14 entitled "Changes in Scope"; 

2. 'lhe activities of the Appellant wherein. reilrbursernent is sought 

are found to be change orders for which reimbursement to the Appellant 

is proper under the circumstances; 

3. Under appropriate federal case law precedent, the activities 

engaged in by the Appellant are not within the procurement regulations 

of 40 C.F.R. Seetion 35.936 through 35.938-9. Mt. Joy Construction Co. 

v. Schramm, 486 F. Supp. 32 (E.D. Pa. 1980). 
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, 

The Department of Environrrental Resources is hereby directed to 

forthwith process all the applications of the Appellant for change orders 

for reimbursement under appropriate provisions of the law. 

DATED: Decerrber 10 I 19 84 

cc: Bureau of Litigation 
Paul A. IDgan, Esq. 
John Wilmer, Esq./ Eastern 

ENVIRO~ HEARING BOARD 
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COMMO/\'WEALTH OF PENNSYLJ'ANIA 

ENVIRONMENTAL HEARING BOARD 

221 NORnt SECOND STREET 
THIRD FLOQR 

HARRISBURG,PENNSYLVAN1A 17101 
(717) 787-3483 

K and J COAL COMPANY, INC., 
and AQUITAINE PENNSYLVANIA, INC .. ,. 

Appellant 

V. ·. 
COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

OPINION AND ORDER 

Synopsis 

Docket No. 81-084-M 
(issued 12.-10 -84) 

Appellants', K & J Coal Company, Inc. and Aquitaine 

Pennsylvani~, Inc., appeal is dismissed pursuant to 2.5 Pa. Code 

§21.124 for failure to comply with Board orders. 
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... 

OPINIQI: 

By an order dated June 11, 1981, the Board ordered appel

lants, K and J Coal Company, Inc., and its alleged successor corpor

ation, Aquitaine Pennsylvania, Inc., to file a pre-hearing memorandum 

on or before July 13, 1981. Following the Board's grant of six ex

tensions of time for such filing,.appellants were to file their-memo

randum on or before December 2, 1983. Following appel~ants' failure 

to do so, the Board issued its customary sanction letter on December 

19, 1983 which reminded appellants of the past due date for filing 

their pre-hearing memorandum and which informed appellants that failur' 

to comply by December 29, 1983 could result in the imposition of sanc

tions, including the dismissal of the appeal pursuant to 25 Pa. Code 

§21.124. Said Sanction notice was the third such notice issued by 

the Board during the pendency of this appeal; all three sanction notic 

were sent by certified mail and return receipts in the Board's poses

sion indicate that appellants, through their attorney, received said 

sanction notices. To date, appellants have failed to file their pre

hearing memorandum. 

Since this is an appeal of The Commonwealth of Pennsylvania, 

Departrne~t of Envi~onmental Resources' (DER) denial of a mine draina9e 

permit transfer request, it appears that appellants would normally 

carry the burden of proof. 25 Pa. Code §21.10l(c) (1). Thus, the 

Board has no ~ifficulty in fulfilling the promise contained in its 

sanction no~ices, especially since there has been no indication for 

almost a yea= ~hat appellants intend to comply with the Board's orders 

See Franklin ~':-::,..:s v. DER, EHB Docket No. 8.4-045-G (Opinion and Order 

issued Noverr.r..· :: 2.2, 1984). ·.Accordingly, the Board enters the followin 

order. 
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ORDEF 

AND NOW, This ~l~O_th ____ __ day of December, 19 8 4 , the 

appeal captioned at EHB Docket No. 81-084-M (formerly 8~-Q84-H) 

is dismissed. 

ENVIRONMENTAL HEARING BOARD 

MAZULLO 

EDWARD GERJUOY / 
Member· 

DATED: Decenfuer 10,1984 

cc: Bureau of Litigation 
Elissa A. Parker, Esq., Chief Counsel, 

Western Region, Pittsburgh, 
for DER 

WilliamS. Scott, Esq., 
Pittsburgh, for Appellants 
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··' 
COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

l21NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG,PENNSYLVANIA 17101 
(717) 787-3483 

DANIEL A. MARINO, JR., 
Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

Docket No. 80-117-M 

C;is.sued 12-10 ... 84} 

OPINION AND ORDER 

Synopsis 

The appeal of appellant Daniel A. Marino, Jr. of a DER order 

denying an Act 537 Sewage Facilities Plan revision is dismissed as 

moot following DER's approval of appellant's land planning module. 
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Ol-:NIOK 

On July 16, 1980, the Board docketed the appeal of appellant 

Daniel A. Marino, Jr. from an order of t'he Corrunonwealth of Pennsylvania, 

Department of Environmental Resources (DER) dated June 16; 198p, which 

denied an Act 537 Sewage Facilities Plan revision for Phase Two of 

Saybrook Village, located in the city of Greensburg, Westmoreland 

County, Pennsylvania. Following the submission of pre-hearing memo-

randums by both parties, the appeal was continued by the Board until 

June 27, 1981. 

:After a two year period of inactivity, the Board issued an 

order dated February 14, 1983, which informed the parties that the 

appeal would be marked discontinued without prejudice unless ·the par-

ties wished to reactivate the appeal. In response to a request by 

appellant to again continue the appea~, the Board, by order dated March 

29, 1983, continued the appeal until August 1, 1983. 

On August 31, 1983, the Board ordered both parties to file 

amended and updated pre-hearing memorandums within twenty (20) days 

after receipt of said order. Neither party complied with the Board's 

order of AugusL 31, 1983, although DER did file a set of interrogator-

ies and a request for a production of documents on.September 29, 1983. 

After a further one year period of inactivity, the Board issued an 

order dated October 31, 1984 requesting a status report from both par-

ties by Novembe~ 13, 1984. Lo and behold, DER informed the Board on 

November 19, 192~, a~d appellant did likewise on November 23, 1984, that 

this appeal shou:~ be dismissed as moot because on June 29, 1984 (and 

unbeknowst to tt~ ~~ard) DER approved a land planning module for appel-

lant. Thanking -:.: ·- ::·~rties for their attention to this matter, the 

Board happily cc~;~ies with their desires. Accordingly, the Board 

enters the follc·.:.:.:·.g crder. 
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ORDER 

AND NOW, This lOth day of December, 1984, the appeal 

docketed at EHB Docket No. 80-117-M (formerly 80-117-B) is dismissed 

as moot. 

ENVIRONMENTAL HEARING BOARD 

Member 

DATED: December 10, 1984 

cc: Bureau of Litigation 
Zelda Curtiss, Esq., Assistant 

Counsel, Western Region 
Pittsburgh, for DER 

William C. Stillwagon, Esq., 
Greensburg, for Appellant 
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EKJ~3: 12/79 

ORCT CORPORATION, 

Appellant 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

221NORTHSECONDSTREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 84-009-M 
(issued 12-10 -84) 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES, 

Appellee 

OPINION AND ORDER 

Synopsis 

Appellant ORCT Corporation's appeal of DER's civil penalty 

assessment is dismissed due to appellant's failure to perfect its 

appeal by posting a bond in the amount of DER's assessment. Surface 

Mining Conservation and Reclamation Act, 52 P.S. §1396.22; Clean Stre~ 

Law, 35 P. S. § 6 91. 6 0 5 (b) • 
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OPINION 

This matter arises from a civil penalty assessed against 

appellant, ORCT Corporation, by Commonwealth of Pennsylvania, Depart

ment of Environmental Resources (DER), on November 15, 1983 in the 

amount of fifteen ~housand dollars ($15,000.00). DER assessed said 

civil penalty pursuant to the Surface Mining Conservation and Recla

mation Act (SMCRA), 52 P.S. §1396.1 et seq., and the Clean Streams 

Law (CSL), 35 P.S. §691.1 et seq., for ORCT's failure to obtain the 

required mining anq mine drainage permits and licenses prior to con

ducting surface mining operations at the former site of the Peggs 

Run Coal Company Washery in Greene Township, Beaver County, Pennsyl

vania. 

In a letter dated January 4, 1984, (received by the Board 

on January 9, 1984), the president of ORCT, Mr. Joseph Castellucci, 

informed the Board of correspondenc·e· between Mr. Castellucci and Mr. 

Thomas Vayansky, the DER District Mining Engineer responsible for 

the issuance of. the civil penalty at issue herein. In that corres

pondence with DER, Mr. Castellucci apparently was attempting to ap

peal DER's civil penalty assessment and to gain an extension of time 

for such "appeal," due to Mr. Castellucci's allegedly severe health 

problems. Mr. Castellucci's "aJ.:peal" on behalf of ORCT was incorrect 

ly filed with.DER despite unambiguous directions contained in DER's 

civil penalty assessment noticE: ~~ ::8 -:.he proper forum for filing 

of an appeal. .In addition, DER' s c: '.,-::..l penalty assessment notice in

dicated that failure to follow the ~~oper appeal procedures as set 

forth in Section 18.4 of SMCRA anc ~sc~ion 60S(b) of CSL would resul1 

in the waiver of ORCT' s right to a::~:.,:?~:.. Both Section 18.4 of SMCRA. 
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52 P.S. §1396.22, and Section 605(b) of CSL, 35 P.S. §691.605(b), 

state tha·t a party appealing a DER civil oenal ty assessment has thirty 

(30) days within which to ~erfect said appeal and both sections also 

require the posting of an appeal bond (or cash) in the amount of the 

assessment. 

On January 13, 1984, and again on January 31, 1984, the 

Board requested additional information from ORCT for the purpose of 

perfecting ORCT's appeal pursuant to 25 Pa. Code §2~.51. Despite re

ceiving said notices, ORCT failed to supply the Board with the request 

·· ed information. Instead, ORCT filed two requests {by Mrs. Castellucci 

for extensions of time within which to perfect ORCT's appeal. In 

answer to said requests, the Board issued a "Rrile to Show Cause.and 

Order" on September 24, 1984 which required ORCT to explain in a sat-

-isfactory manner why ORCT's appeal should not be dismissed for lack 

of perfection and prosecution. Following the Board's granting of an 

extension of time until November 19, 1984 for the filing of ORCT's 

reply to the Board's Rule to Show Cause, said reply was received o~ 

Noverr~er 13, 1984, with an amendment thereto received on November 

19,·1984. 

In addition, prior to the receipt of ORCT's reply, the 

=care received on November 2, 1984 a letter (dated October 31, 1984) 

from DER requesting that ORCT's appeal be dismissed for lack of per

fEctio~. DER's letter of October 31, 1984 indicated that Mr .. Castel

l'..:::::i · . .-::s sent a copy of DER's letter; as yet, Mr. Castellucci (or 

anyo~~ representing ORCT) has not specifically responded to DER's 

letter. However, ORCT, in its reply to the Board's Rule to Show 

CausE. a:':dresses the issue of lack of perfection, the grounds proffered· 

by DE~ :or its informal motion to dismiss. 
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states: 

In its reply to the Board's Rule to Show Cause, ORCT 

In lieu of the submission of a cash 
bond in the amount of the penalty assessed 
($15,000), Appellant•has submitted a finan
cial statement (Exhibit "D") attesting to 
the fact that the net assets of the Appel
lant exceed six times the amount of the 

.~epalty assessed (i.e. $90,000) in accord 
·with the general princ~ples of posting bonds 
as set forth in the Surface Mining Conser
vation and Reclamation Act, 52 P.S. §1396.4 
(d) (5). 

However, unfortunately for ORCT, Section 1396.4(d) (5) does not apply 

to the posting of bond or cash following a civil penalty assessment. 

Rather, ·section 1396.4 (d) (5) applies, inter alia, to the posting of 

a self-bond prior the the commencement of surface mining operations; 

there is no indication in SMCRA that Section 1396.4(d) (5) provides 

an exception to the bond requirements of Section 18.4 of SMCRA. 52 

P.S. §1396.22. In addition, ORCT dQe~ not cite any case support 

(and, indeed, the Board can find none) for ORCT .-s attempt to 9i:rcum-. 

ven_t the unambiguous bond requirements of Section 18.4 of SMCRA and 

Section 605(b) of CSL. 

Rather, the bond requirements of SMCRA and CSL have recent-

ly withstood a constitutional challenge and have been upheld by 

Commonwealth Court. Boyle Land and Fuel \Company v: Commonwealth of 

Pennsylvania, Environmental Hearing Board, Pa. Cmwlth. ___ , 
475 A.2d 928 (1984). In addition, the Board has continued to dismiss 

appeals whenever appellants fail to post bond as required by SMCRA 

and CSL. Everett Stahl v. DER, EHB Docket No.83-299-M (Opinion and 

Order issued October 19, 1984); Ray Martin v. DER, EHB Docket No.84-

002-G (Opinion and Order issued October 15, 1984). 

Finally, although the Board has endeavored in the past to 
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ascertain whether or not an appellant's failure to post bond could 

have been justified by the appellant's inability to raise the pre

payment {see Ray Martin, supra), there is no indication that ORCT 

finds itself in this situation. Rather, ORCT has submitted a finan

cial statement to the Board indicating that the net assets of ORCT 

exceed ninety thousand dollars ($90,000.00). In view of this fact, 

it seems that ORCT has sufficient financial resources with which to 

post a bond in the amount of fifteen thousand dollars ($15,000.00). 

However, as noted previously in this opinion, ORCT's failure to post 

a bond in the amount of DER's civil penalty assessment, as required 

by Section 18.4 of SMCRA and Section 605(b) of CSL, results in a 

failure to perfect its appeal as required by law. Accordingly, ORCT's 

appeal is dismissed . 

. --~~ 
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ORDER 

AND NOW, this lOth day of Decerriber, 
----~~-- I 

1984, upon 

review of tne record in this appeal and the applicable statutes 

and court and Board decisions, the appeal of ORCT Corporation 

at EHB Docket No.84-009-M is hereby· dismissed due to lack of 

perfection. 

DATED: December J;O:, 1984 

cc: Bureau of Litigation 

ANTHONY 
Member 

HEARIN~ BOARD 

EDWARD GERJUOY ;p . . 

Member 

Diana J. Stares, Esq., Assistant Counsel, 
DER, Western.Region, Pittsburgh 

J. Philip Bromberg, Esq.,· 
Pittsburgh, for Appellant 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR . 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

.. . . 
cnMJNWEAL'IH OF PENNSYLVANIA 
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v. 
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Synopsis 

Plaintiff . . 
. . 
. . . 
. . 

OPINION AND ORDER 

IDcket No. 84-332-G 
Ibcket No. 84-333-G 
D:>cket No •. 84-334-G 
Ibcket No. 84-335-G 

SUR PRELIMINARY OBJECTirnS 
AND MJI'ION 'ro DISMISS 

M. DIANE SMITH 
SCCIIICTAIIIY TO THC IIOAIIIQ 

DER has filed a complaint seeking revocation of certificates of qualifi-

cation under the Bituminous Cl:Jal Mine Act, 52 P.S. 701-101 et ~· J::efendant has 

:responded to the complaint by way of preliminary objections. r:efendant 1 s con-

tention that the complaint fails to state a cause of action under section 228 of 

the Act has rrerit. However, DER is granted leave to arrend its complaint to supply 

the lacking factual allegations. In the absence of arrendrrent the demurrer will be 

sustained. r:efendant 1 s .MJtion for a .MJre Specific Pleading is denied; the complaint 

provides r:efendant with ·-sufficient notice of the charges against him so as to enable 

him to formulate an answer and defend. Greater specificity may be obtained through 

discovery. r:efendant 1 s .MJtion to Dismiss for Multiplicity ·is denied, as of now, 

but nay be :renewed at a later date. The pleadings before tht;! Board do not prove 

that the complaint pleads the sarre violation in separate counts. 

~ ... _,. .... 



OPnUON 

DER has served Defendant with a cx:>rt\:>laint seeking revocation of 

Defendant's certificates of qualifications issued pursuant to section 206 of 

the Bituminous Coal Mine Act, 52 P.S. 701-206, ("Act"). Jurisdiction of this 

Board is invoked pursuant to 71 P.S. §510-21 and 25 Pa. Code §21.61. 

Defendant has responded to the cnrplaint by filing prelimincu:y 

objections. No notice to plead acoonpanied the preliminary objections. No 

:response to a pleading is required unless it is enCbrsed with a notice to plead. 

Pa.R.C.P. 1026. Since preliminary objections are specifically treated as 

"pleadings" under Pa.R.C.P. 1017--entitled "Pleadings Allowad"-the absence 

of the notice to plead presumably neant that DER need not respond to the pre

llminaxy objections. Under these circumstances, the Board would have been 

extrercely reluctant to enter any ruling on the objections adverse to DER. 

lbwever, the Board was nearly as reluctant to reject the prelim:inaJ:y objections 

out of hand, although such a course w:::>uld not have been entirely unwarranted. 1 

Aca::>rdingly ~ on November 7, 1984 an Order was entered requiring DER to treat 

the objections as if they had been endorsed with a notice to plead.· DER subse

quently filed a tirrely :response to the objections. 

Defendant has included a M:>tion to Dismiss with the objections. Ulder 

Pa.R.C.P. 1017, such a M:>tiort is not pe~tted to be treated as a preliminacy 

objection. Nevertheless, in the :interest of economy, we address the M;)tion 

(and DER' s Resp::>nse thereto) here:in. 

1. See, e.g., Pa.R.C.P. 1029(d): "Ave:rrrents in a pleading to which no 
responsive pleading is required shall be deeired to be denied." See also 
Ccodrich Amram §1025 :3, n. 61. 
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t:efendant' s first objection is styled as a demurrer to Cl:>unts I, II 

and v of the aJmplaint. These counts allege violations of the Act arising from 

the defendant's alleged failure to properly examine the mine in question and 

record the fact of examination in a record b::ok. t:efendant argues that the 

complaint fails to state a cause of action in that no reference is rna~ to the 

. existence of. any work shifts at or al:out the tine of the alleged violations. 

Section 228 (a) of the Act imposes a duty UfOn mine examiners to 

examine a mine "within three hours irmrecli.ately preceding the l:egi.nning of a 

mal-producing shift, and l:efore any worknen in such shift ••• enter the 

underground areas of·the mine." In addition, "a second examination ••• shall 

l:e made durl.ng the working hours of every v.urking place where nen are employed" · 

and "no person on a non-coal producing shift • • • shall enter any underground 

area in a gassy mine, unless such area • • • has l:een examined as prescril:ed in 

this subsection within three hours imred.iately preceding his entrance into such 

area." Thus it is apparent that there are three separate circumstances under 

which an examination is required, all of which are tied to the existence of 

work shifts, though not necessarily coal-producing shifts. 'Ihe examiner's duty 

to record the examination arises "i.rmedi.ately after the examination of such 

mine •.• " and therefore, is likewise tied to the existence of a work shift. 

DER' s complaint makes no reference to the existence of a v.urk Shift. 

t:efendant argues that this anounts to a failure to state facts essential to 

establish a cause of action under the Act, "particularly in light of the fact 

that the alleged violations occurred du:t:ing the miner's vacation." {Cefendant' s 

Response to Cl:>mplaint, paragraph 5) • DER has not taken advantage of the opp::Jr

tunity to arrend afforded by Pa. R.C.P. 1028 {c) 

-949-



It is clear that no duty to examine and record exists under section 

228 of" the Act unless there is a ~rk shift either about to begin or already 

taking place. Since IER has failed to allege the existence of a \\10rk shift 

in cormection with the alleged violations, \oJe could sustain ~fendant' s demurrer 

to CoUnts I and II, and to OJunt V insofar as it alleges a violation of section 

228. This is a serious conplaint, however, which should not be lightly decided 

on purely procedural grounds. Therefore, in the interests of a just resolution 

of this matter, consistent with Pa.R.C.P. 126 and the liberal anendrrent provisions 

of Pa.R.C.P. 1033, DER is granted an opportunity to arrend the complaint to supply, 

if possible, the lacking factual allegations. In this connection, the Board notes, 

~ sponte, that IER has not alleged ~fendant was acting, or had been designated 

to act, as a mine examiner at the titre of the alleged violations; section 22 8 

refers to the duties of mine examiners, whereas DER1 s complaint rrerely states, 

"At all times relevant to this camplaint, he acted as an assistant mine foreman 

of the Helen Mining Company Mine." (Paragraph 3 of the complaint) 

~fendant 1 s second objection to the complaint is franed as a M::>tion 

for a nore specific pleading. ~fendant argues that DER' s failure to allege that 

a workshift was either to take place or was in progress on the date of the 

allegedly irrpn>t:er examinations, renders a proper answer to the complaint im

possible because "the requirenents for such examinations, depending on the circum

stances, are different." (~fendant' s :R:sponse to Complaint, paragraph 10) • 

~fendant does not, however, provide examples of how these requirerrents allegedly 

differ; our reading of the statute leads us to the conclusion that the requirerrents 

are the SanE regardleSS Of the type Of Shift. Therefore I Cefendant IS M::>ti0n iS 

rejected; since the requirerrents of the examinations are the sane, Cefendant need 

only look to the language of section 228 (a) to determine the specific requirerrents 

of the examinations required thereunder. 
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t'efendant further objects that: 

DER has failed to allege the dates, tines 
and locations of the examinations it alleges 
were i.nproper. · DER has failed to allege 
the specific entries in the mine examiner's 
becks which it alleges were improper. DER 
has failed to allege the specific face areas 
of the Helen Mine which were allegedly not 
inspected. 
(t'efendant's Fesponse, paragraph 12). 

We note, initially, that the first p::>rtion of the staterrent just qooted is not 

entirely accurate. Paragraphs 4, 8 and 9 of the Cl:>nplaint allege that the 

vi.olatims occurred at the Helen Mining Corrpany Mine during the period from 

June 26, 1983 through July 3, 1983. Although DER does not set forth particular 

tirres of the day at which the alleged violations took place, the conpla.irit 

certainly is sufficiently specific with regard to the tines and location of 
. :• 

the alleged violations to put the defendant on notice of the general circum-

stances DER considers relevant to the alleged violations. Greater specificity 

IIE.Y be obtained from DER via nonnal discovery procedures. IER is correct when 

it states that "the a:mplaint need not be an all-inclusive narrative of events 

underlying the claim." (DER' s :Eesponse to Preliminary Objections, paragraph 5). 

The idea behind the filing of a oonplaint is to provide the Clefendant with notice. 

Although mder the Pennsylvania Rules the provisions regarding pleading may not 

be· as liberal as those of the federal system, it is clear that the Pennsylvania 

system does not oontenplate the perpetuation of the cumbersorre fact pleading 

reguirerrents of an earl~er era. (See e.g. , Pa. R. c. P. 126, G:Jodrich Amram §10 17 : 1. ) 

Therefore, r:efendant's l-btion for a nore specific pleading is rejected in its 

entirety. 
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r:efendant 1 s M:Jtion to Dismiss argues that "the doctrine of multi-

plicity precludes DER from pleading the same violation of the Act in separate 

counts." (t:efendant 1 s Response to Cbmplaint, paragraph 27 .J If the .Act 

i.mp:)ses rq;:on a mine examiner separate duties, then failure to conply with each 

of thc)se duties could legitimately fo:rm the basis for independent counts of a 

<DI11?lai.rit -and, presumably, independent sanctions. It is clear that section 228(a) 

of the Act ilrposes at least -t:\\0 duties upon a nd.ne examiner: to examine and to 

record the examination. What is not clear from the face of DER's complaint is 

whether the defendant failed to perfonn l:oth of th:>se duties. It seems not 

unreasonable to construe paragraph 19 of the <DI11?laint as s~ly a restatenent 

of the allegations contained in paragraph 15 of the <DI11?laint. In other '!t.Ords, 

-we are not convinced that if an examiner accurately recorded the fact that an 

examination had been conducted, the fact that the examination had been improperly 

conducted would nean that the examiner had violated the duty i.l:tposed up:>n him 

by the second paragraph of section 228 (a) • 

Hov.ever, v.e do not see that the defendant has supplied argurcents in 

support of his notion for dismissal of Counts II, IV and V of the complaint which 

are sufficiently forceful to convince this Board-at this stage of these proceedings· 

that dismissal is warranted. kcordingly, r:efendant' s M:Jtion to Dismiss is rejected 

at this tine. Defendant, hov.ever, is not precluded from raising these argurrents 

at a later stage of this appeal. However, if Defendant intends to do so, he mUst 

accompany the renewed notion with a brief complete with applicable legal citations 

supporting his contentions in this regard. 
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ORDER 

WHEREFORE, this lOth day of December, 1984 it is ordered that: 

1. Defendant's demurrer to <l:>unts I, II and V of the oomplaint 

will l::e sustained insofar as they allege violations of 52 P.S. §701-228, unless, 

within twenty (20) days of the date of this Order, DER files an anended a:mplaint 
. 

setting forth those factual allegations, presently lacking, which al:e necessary 

in order to state a cause of action under the Act. 

2. Defendant's M)tion for a M)re Specific Pleading is rejected. 

3. Defendant IS MotiOn to DismiSS iS _rejected. Cit thiS tine 1 but tnay 

be renewed at a later date. 

Ill!.TED: December 10, 1984 

cc: Bureau of Litigation 
William F. Larkin, Esquire 
R. Henry M::lore, Esquire 

ENVIroNMENTAL HEARING BOAIID 

~r 
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