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FORWARD

In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar yvear 1984.

This Envirommental Hearing Board was created by the Act of December
3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of
April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970,
comonly known as "Act 275", was the Act that created the 'Department of
__Environmental Resources. -Section 21 of that Acﬁ, §1920-A of the Admini-
Strativé Codé, prdvides és follows: |

"§1921~-A Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and
issue adjudications under the provisions of the act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law," or any order, permit, license or decision
of the Department of Environmental Resources.

(b) The Environmental Hearing Board shall continue
to exercise any power to hold hearings and issue adju-
dications heretofore vested in the several persons,
departments, boards and commissions set forth in section
1901-A of this act.

(c) Anything in any law to the contrary notwith-
standing, any action of the Department of Environmental
Resources may be taken initially without regard to the
Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final
as to such person until such person has had the oppor—
tunity to appeal such action to the Environmental Hearing
Board; provided, however, that any such action shall be
final as to any person who has not perfected his appeal
in the manner hereinafter specified.

. (d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environmental .
Respurces  shall not act as a supersedeas, but, upon
cause shown and where the circumstances require it, the
Ldepartment and/or the Board shall have the power to
grant a supersedeas. .




(e) Hearings of the Envirornmental Hearing Board
shall be conducted in accordance with rules and regula-
tions adopted by the Environmental Quality Board and
such rules and regulations shall include time limits
for taking of appeals, procedures for the taking of
appeals, location at which hearings shall be held and
such other rules and regulations as may be determined
advisable by the Environmental Quality Board.

(f) The board may employ, with the concurrence
of the Secretary of Envirommental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functions.

(g) The Board shall have the power to subpoena
witnesses, records and vapers and upon certification

~to it of failure to obey any such subpoena, the
Carmonwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such
order as the circumstances require.”

In addition, the Board hears civil penalties cases pursuant to The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§691.1, et seg. and the Air Pollution Control Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. and reviews the
Department's assessments of civil penalties under Section 605 of the
Solid Waste Management Act, Act of July 7, 1980, P.L. 380, 35 P.S.
6018.605 and under Section 13 of the Surface Mining Conservation:and
Reclamation Act, Act of May 31, 1945, as amended, Movember 30, 1971,

52 P.S. 1396.22. ’

Although the Board is made, by §62 of the Administrative Code, 71
P.S. 62 an administrative board within the Department of Environmental
Resources, it is functionally and legally separate and independent. Its
Chairman and two members are appointed directly by the Governor, with

1 2
the consent of the Senate and their salaries are set by statute. Its

1. Administrative Code, §472.71 P.S. §180-2.

2. Act of September 2, 1961 (P.L. 1177, No. 525) as amended November
8, 1971 (P.L. 535, No. 138).




3
secretary is appointed by the Board with the approval of the Governor.

4
The department is a party before the Board in most cases. Other
parties include recipients of DER orders, penalties assessments, permit
denials and modifications and other DER actions. Third party appeals

from permit issuances are also common in which cases the permittees are

also parties.

3. The current Secretary of the Board is M. Diane Smith, who was
appointed on April 1, 1976.

4. The one exception has been appeals from decisions of municipalities
and county health departments under the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et
seq. That exception was eliminated for the future by amendments to the
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208).
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COMMONWEALTH OF PENNSYLVANIA
BEFORE THE
ENVIRONMENTAL HEARING BOARD

BUTLER TOWNSHIP BOARD OF SUPERVISORS 3 EHB DOCKET NO. -83-037-M

Appellant ; : : ,
Clean Streams Law, 35 P.S.
V. : §691.1 et seq.
' -preemption of local
zoning ordinances

COMMONWEALTH OF PENNSYLVANIA, R
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Appellee
BOROUGH OF ASHLAND

Intervenor
FRACKVILLE AREA
MUNICIPAL AUTHORITY'

Intervenor

ADJUDICATION

By: Anthony J. Mazullo, Jr., Member, November 15, 1984

Appellant, Butler Township Board of Supervisors (Butler), appeals
an order of the Department of Environmental Resources (DER), dated
January 17, 1983, which required Butler, along with the surrounding

municipalities and sewer authorities, to execute an agreement

1. The municipalities and sewer authorities subject to DER's
order of January 17, 1983 are: Butler Township; Frackville Borough;
West Mahanoy Township; Frackville Area Municipal Authority (FAMA);
and Butler Township Municipal Authority. It should be noted that
DER was mistaken in its belief that Butler Township had organized
a municipal sewer authority. In fact, Butler Township does not have
a municipal sewer authority and had declined an offer to join FAMA.
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pr&vidiné for the construction of a regional sewage treatment facil;
ity at a DER-specified site in Butler Township. Butler was the only
municipality which appealed DER's order; West Mahanoy Township and |
Frackville Borough did not appeal.’ —

Location of a regional sewage treatment facility at the DERr.
specified site (hereinafter: Site # 1f would result in the discharge
of treated sewagé into Little Mahénoy’Creek} which flows aroundvAsh-
land Reservoir in Butler Townéhip.'Because of the potential impact
on Ashland Reservoir, which is the sole source of suitable water
for Ashland reéidents, the Borough of Ashland was granted intervenor
status. Similarly, because DER's order required ‘the surrounding sewer
authorities to partiéipate in the process of executing an agreement
providing for the construction of a sewage treatment facility, Frack-
ville Area Municipal Authority (FAMA), the sewer authority for the .
Borough‘of Frackville, was grantedlintervendr status.

After the submission of Pre-Hearing Memorandﬁms; hearings were
condﬁcted on October 25, 26 and 27, 1983 by Board Member Anthony J.
Mazullo, Jr. Thereafter, Post-Hearing Briefs were duly filed and

the record was presented for adjudication.
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FINDINGS OF FACT

1. Appellant, Butler Township Board of Supervisors, represents
Butler Township, a'duly organized Township of the Second Class, a
political subdivision of the Commonwealth of Pennsylvania.

2. Appellee, Commonwealth of Pennsylvanié, Department of
Envirqnmental Resources (DER), has the responsibility»of administering

the Clean‘Streams Law, 35 P.S. £691.1 et seq.; DER Rules and Regulations

‘promulgated thereunder, 25 Pa. Code, §91; the Sewage Facilities Act,

35 P.S.-8750.1 et seq., and DER Rules and Regulations promulgated
thereunder, 25 Pa. Code, §71ﬂ
3. Intervenor Ashland Borough is a duly organized borough

under the provisions of the ‘Borough Code of the Commonwealth

‘of Pennsylvania.

4. IntervenorAFrackville Area Mhniéibal Authority (FAMA) is
a regional municipal authority formed by Frackville Borough to
undertake the construction and operation of sewage collectién
and treatment facilities for the puépose of sérving Frackville
Borough, sections of Butler Townshib (specifically Englewood and
Walnick Manor) and sections of West Mahanoy Township (specifically
Altamont and Crestmont).

5. Frackville Borough is located at the top of Broad Mountain.
Bordering Frackville-to the west are the Englewood and Walnick Manor

sections of Butler Township. Bordering Frackville to the east are

‘the Altamont and Crestmont sections of West Mahanoy Township. Bordering

Frackville to the north is Gilberton Borough.

6. Ashland Borough is located to the west of Butler Township.
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7. The Ashland Reservoir is located in Butler Township, west

. of Frackville Borough, north of Little Mahanoy Creek.

8. Little Mahanoy Creek flows in an east to west direction,
beginning east of Frackville Borough.

9. Little Mahanoy Creek flows around, and not into, Ashland
Reservoir. . ;

10. Mahanoy Creek ié located to the north of both the-Little

Mahanoy Creek and,Frackville'Borough. Mahanoy Creek flows through

: Gilberton'Bdfbﬁgh.

11. Little Mahanoy Creek flows through Frackville Borough down
into a valley west of Frackville where the creek is diverted into
a man-made sluiceway located to the south of Ashland Reservoir.

12. Ashland Borough owns a water distribution' facility which
congists of Ashland Reservoir, a watershed and certain distribution
iines.

13. Little Mahanoy Creek is in the same watershed as Ashland
Reservoir. |

14. Frackville Borough, West Mahanoy Township and Butler Towm-
ship have all adbpted an official sewage facilities plan’pursuént
to the Sewage Facilities Act, 35 P.S. §750.1 et seq., and 25 Pa.
Code §71.

15. The official sewage plans of the three municipalities were

. submitted to and approved by DER pursuant to the Sewage Facilities

Act, .35 P.S. §750.1 et seq., and 25 Pa. Code §71.

16. The official sewage plans of the three municipalities are
set forth in a wastewater study which is entitled "North Schuylkill
County, Pennsylvania Wastewater Management Study,' dated May 1972
and prepared by Betz Envirommental Engineers, Inc.>
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17. Charles H. Quandel Associates, Inc., prepared a wastewater

study for the Frackville area, dated February 11, 1981, which addressed .

existing and proposed wastewater collection and treatment facilities
for the Frackville area.

18. DER's order of January 17, 1983 requires Frackville Borough,
Butler Township, West Mahanoy Township.and FAMA to execute satis-
factory agreements which would allow for the implementatién of the
official sewage plans of these municipalities and assure that ;}1
facilities called for ;or déscribed in tﬁe bfficial sewage plans and
the Quandel study are constructed and placed into operation.

19;$DER'S order of January 17, 1983 also requires that the
aforemeﬁéioned agreements provide for the comnstruction, maintenance
and operation of a regional sewage treatment facility by Frackville
Borough,’Wést Mahanoy Township, Butler . Township and FAMA at Site # 1
as set forth in the Quandel study. |

'20.LQuanael'é Site # 1 is a 7.835 acre partially.wooded parcel
of land 1located in Butler Township on the soufh side of Penhsylvania

Route 61, approkimately one half (1/2) mile east of Ashland Reservoir.

21. Site,# 1 is owned by Pennsylvania Power and Light Company (PP&L).

22. FAMA proposes to buy Site # 1 fromvPP&L.

23. The sewage collection system currently in use in the area
surrounding Frackville Borough is quite @ld and in a deteriorated
condition. The entire system is gubject to much inflow and
infiltration.

24, FAMA presently operates a sewage pump station located at

Fourth and Chestnut Streets in Frackville Borough, for the conveyance

-476-




of sewage from portions‘of Frackville Borough, West Mahanoy Township
and Butler Township.

25. Sewage that is pumped through the Frackville pump‘station
is inadequately treated or untreated and discharged down a hill-
side into an abandoned mine located in Gilberton Borough.

26. The Frackville pump station occaéionally suffers pump
failures or overflows of storm water into}the Station:which exceed
the pump's capacity. The resultaht‘overflow of inadequately
treated or untreated sewage drains into and pollutes Little Mahanoy
Creek.

27. Neither Frackville Borough nor West Mahanoy Township nor
Butler Township has a complete sewage system sufficient to collect
and convey all the sewage from each municipality to the Frackville
pump station. |

Zé. Neither Ashland Borough nor Butler Township disputes the
need of Frackville and the surrounding municipalities fo? adequate
sewage collection and treatment facilities.

29. The discharge of untreated or inadequately treated sewage
into Little Mahanoy Creek is iﬁjurious to public health; to animal
and aquatic life; and to industrial, recreational and domestic uses
of these waters.

30. Adequate treatment of the sewage that drains into Little’
Mahanoy Creek is necessary to prevent public health ﬁazards and to.
prevent pollution of Little Mahanoy Creek and other points of

discharge into waters of the Commonwealth.
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31. Site # 1 is in an area zoned "woodland-conservation' under
Section 401 of Butler Township's zoning ordinance. |
32. Pérmitted uses under Section 401 of Butler Township's
zoning ordinance are as follows:
| a. forest, scenic and wildlife preserves;
b. single-family detached dwellings;

e, pﬁblicvuseé, structures or buildingé owned or operated
by the municipalityxor an authofity organized by the municipality.
33. The Butler Township Zoning Hearing Board has refused to
grant a special exception; a variance and a zoning permit to FAMA

‘for the construction of a regional sewage treatment facility at
Si&e #-1 in Butler Township. The decision of the Zoning Hearing
Board was affirmed by the Court pf Common Pleas of Schuylkill
County at No. S-1004 of 1981 (January 5, 1982). ‘The decision
of the Court of Common Pleas was subsequently affirmed by
Commonwealth Court at 234 CD on October 21, 1982. |

34. Frackville Borough, West Mahanoy Township? Butler Township
and FAMA have failed to enter into an agreement, satisfactory and
acceptable to DER, fdr the implementation of a plah covering the
collection and treatment of sewage from Frackvilie Borough,
the Village of Englewood in Butler Township and the Village of
Altamont in West Mahanoy Township, and for the construction of
a regional sewage treatment facility at Site # 1.

35. DER's order of January 17, 1983 was issued after consid-
eration of the officiaiAsewage pléns of Frackville Borough, West

Mahanoy Township and Butler Township.
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36. fhe. official sewage plan of Frackville Borough proposes that
maximum.use should be made of existing sewage collection systems. The
plan also proposes that the capacity of the Frackville pump station
be increased to enable the station to handle sewage from Altamont and
Englewood. The plan further proposes that the combined sewers in the
"north drainage area be replaced so that storm water flow through
Frackviile‘e collection system can be eliminated, thereby eecreasing
the amount of pumping requlred in the system.

37. The off1c1al sewage plan of Altamont proposes the constructlonv
of a separate collection system which would dlscharge into Frackv1lle s
collection system. ‘

38. The official sewage plan of Butler Township proposes a series
of sewage collection lines to be placed throughout Butler Township,
including the Village of Englewood. . . -

39.. West Mahanoy Township currently has sewage collection lines
which'drain-into_the Frackville collection system. ‘

40. The official sewage plens of Frackville Borough, Butler
Tewnship and West Mahanoy Toﬁnship are capable of being implemented
in an internally consistent manner. |

41. The Quandel study considered the need of Frackville Borough
West Mahanoy Townshlp and Butler Township for a comprehensive sewage
collection and treatment system.

42. The Quandel study set forth a cost analysis of sewering
Frackville Borough, Englewood and Altémbnt in relation to ultimate
sewage treatment and disposal. |

43. The Quandel study~consideted two locations for a regional

sewage treatment facility, identified as Site # 1l and Site # 2.
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44, Site # 1 as set forth in the Quandel study is the 7.835
acre tract located in Butler Township. A sewage treatment facility
operated at Site # 1 would discharge ;ewage into Little Mahanoy Creek.

45. Site # 2 as set forth in the Quandel study is located in
Gilberton Borough. A sewage treatment facility bperated at Site # 2
WOuld'discharge seWage into Mahanoy Creek.

46. The Quandél study considered the advahtages and disadvantages
of 1ocatiﬁg a sewage treatment facility at Site # 1 or Site.# 2.

47. The Quandel study recommended Site # 2 for location of a
regional sewage treatment facility.

48. The Quandel study was considered by DER in preparing
and issuing its order of Januaryﬂl7, 1983.

- 49. No part of‘DER's order of January‘l7, 1983 has been complied
- with by the municipalities subject to that order.
| .50. Malfunctions at the-Frackville'pump station cauée sewage
from Butler Township to contribute to the pollﬁtion of Little
Mahanoy Creek.

51. Frackville Borough and FAMA have attempted in good faith
tb comply with DER's order of January 17, 1983.

52. The official sewage plan of Butler Township proposes
Site # 2 for the-location of A regional sewage treatment facility.

53. Site # 2,as set forth in the official sewage plan of Butler
Township, is located in Girardville, with a proposed discharge into
Mahanoy Creek.

54. The wastewater study conducted by Betz Environmental
'Engineers, Inc., considered twenty one (21) sites as alternate

locations for a proposed regional sewage treatment facilty.
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55. In preparing and issuing its order, DER considered twenty
one (21) alternate sites for a proposed regional sewage treatment
faéility, including Site # 1, Quandel study's Site # 2 and Betz
study's Site # 2.

56. Harleth W. Davis, Jr., a DER émployee and an expert in
wastewater treatment and watershed management, participated in
DER activities leading up to the issuance of DER's order ofuJénuary
17, 1983.

57. In issuing DER's order, Mr. Davis did not consider the
'zoning ordinance of Butler Town;hip.

58. In issuing DER's order, Mr. Davis was awére that Farmers'
‘Home Administration was opposed to financing a proposed sewage
treatment facility at Site # 2.

' 59. Richard J. Sichler.is employed by DER as a regional
hydrogeologist. |

60. In the course of carrying out his duties for DER, Mr.
Sichler examined the hydrogeology of Ashland Reservoir and its
environé. |

61. In the course of carrying out his duties for DER, Mr.
Sichler conducted a study to determine the effect, if any, of a
proposed sewage treatment facility to be located on Site # 1 on the
quality of water in Ashland Reservoir. and the quantity of water
flowing into Ashland Reservoir.

- 62, In co?ducting his study, Mr. Sichlér sought éo identify
ground water diécharge and recharge areas to determine where

such areas were located and how construction and operation
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of a regional sewage treatment facility at Site # 1 would affect
.those areas.

63. A ground water recharge area i1s an area that receives precip-
itation which percolates through the soil and contributes to the ground
water flow in that area.

64. A ground water discharge afea is an area where gfound water
is expelled from the ground and which becomes.sﬁrface water through
‘seeps or springs. o ‘ | | |

| 65. Mr; Sichler also conducted field observations in the areas
surrounding Little'Mahanoy Creek and Ashland Reservoir for the purpose
of identifying ground water recharge and discharge areas. |
. 66. Based upon his field observations, Mr. Sichler prepared a
map which identified the ground water reéharge and discharge areas
surrounding Little Mahahoy Cfeek and Ashland Reservoit:

67. In preparing the map rgfgrred to in Finding of Fact No.

66, Mr, Sichler intérpreted aerial photographs supplied by the
United States Geological Survey (USGS). :

68. The USGS photographs represent an accurate topographical
- depiction of Frackville Bofough, West Mahanoy Township and Butler
Township and indicate possible areas of fractures or faults.

69. After studying the USGS photographs, Mr. Sichler conducted
\a fracture trace analysis of the areas surrounding Little Mahanoy
Creek and Ashland Reservoir.

70. Mr. Sichler field-checked the results of his fracture
 trace analysis. .

71. A "fracture' describes rock strata which is broken but where

there is no discernible movement between the two blocks of rock.
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72. A "fault" describes rock strata which is brbken and where
there is some movement between the two blocks of rock.

73. A fracture trace analysis may indicate zones of fractured
bedrock, which induce a higher ground water flow along the line
of the fractured bedrock.

74. The existence of fractured bedrock changes the shape of
ground water basins, which alters :the ground water flow to a configur-
ation that does not appear Qn thé surface. |

75. The fracture trace analysis conducted and field—checked |
by Mr. Sichler did not show any significant traces of fractured
bedrock in the area surrounding Site # 1.

76. The fracture traces in the area surrounding Site # 1 will
not have any significant impact on the ground water that reaches
Ashland Ré&servoir.

77. In conducting his studies and carrying out- his field
investigations, Mr. Sichler determined that Site # 1 is located in
a ground water discharge area.

78. Ground water at Site # 1 will not flowlany fartﬁer
downstream into Ashland Reservoir. i

79. Ground water at Sité # 1 is discharged into Little Mahanoy
Creek and carried around Ashland Resérvoir by the sluiceway and aqueduct
system into which the creek is diverted south of Ashland Reservoir.

80. Site # 1 is not located in the ground water basin which
provides ground ﬁater flow for Ashland Reservoir.

81..A field investigation conducted by Mr. Sichler shows
that Little Mahanoy Creek is a gaining creek, in terms of flow,

as it approaches Ashland Reservoir. As a result, Little Mahanoy
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Creek is not in a critical recharge area of Ashland Reservoir.

82. Construction and operation of a sewage treatment facility
-at Site # 1 would not alter the ground water flow in the ground
water basin.

83. Construc;ion of a treatment facility at Site # 1, should
it involve blasting, would not affect the ground water or ‘surface
water flow into the Ashland Réservoir.

'84. In terms of soil conditions,'the phrase;"artesian“ describes
a soil condition where there is a consistent upward pfessure of
ground water. |

83. A "swaﬁpy area'" is one form of an artesian condition.

86. Site # 1 is located in a swampy area.

87. Construction of a ‘treatment facility at Site # 1 would
1nvolve some form of pumplng to lower the water table and alleviate
the arte31an condition of the soil in order to prov1de a suitable
foandatlon on which to construct the facility.

88. A pumping system could be designed to limit the effects
of such pumping to the 7.835 acre area designated as Site # 1.

89. Pumping at Site # 1 during construction would not threaten
the springs that flow into Ashland Reservoir because Site # 1 is |
located in a discharge‘area.

90. The use of pumping to alleviate an artesian condition is
not an unusual construction technique for sewage treatment facilities
located in swampy areas.

91. A geological fault is located within'one half (1/2) mile of
Ashland Reéservoir and it terminates approximately one quarter (1/4) of

a mile west of Site # 1.
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92. The existence of a geological fault within one quarter
(1/4) of a mile west of Site # i would not have an impact on the
location and operation of a sewage treatment facility on Site # 1.

93. Paul Malinchok is vice president of FAMA.

94. In his capacity as vice president of FAMA,'Mr. Malinchok
is familiar with maintenance procedures concerning the present
sewage collection systems.in Frackville Borough.

95. On numerous,occasions,'M:g_MalinCh0kihas observéd raw
sewage flowing in the streets of Englewood.FSewage’from' Engléwood
flows into and pollutes Little Mahanoy Creek.

96. Butler Township officials declined an offer from FAMA
to jo&n FAMA, |

97. Funding in the form of grants and loans is available
to FAMA from Farmers' Home Administration and Appalachian Regional
Council, provided FAMA constructs a sewage treatment facility on
Site # 1.

98. Without the combination of loans and grants from Farmers'
Home Administration and Appalachian Regional Council, FAMA ﬁill be
unable to pay for the construction of a sewgge treatment facility.
' 99. Ground water flow in the aféas surrounding.Little Mahanoy
Creek and Ashland Reservoir is mosfly controlled by topographical
features.
| 100. The existence of geological fractures and faults in the
areas surrounding Little Mahanoy Creek and Ashland Reservoir does
not alter in any sign{ficant manner the ground water flow in

those areas.
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101. Lawrence A. Pawlush is employed by DER as a Water Quality
Regionai'Manager for the Wilkes-Barre region. The Wilkes-Barre
region encompasses the area of the proposed sewage treatment facility. .
102. Mr. Pawlush supervised Mr. Harleth W. Davié, Jr. and Mr. |
Richard J. Sichler in their capacities as DER employees.
103; Mr.‘Pawlush was directly responsible for DER's order of;
. January 17, 1983.

».104,;Mr. Pawlush's decision to issue DERfs order was based upon:
informaﬁion réceived‘by Mr.vDavis, a DER geologist;‘field investi-
gations conducted by Mr. Pawlush; the condition of‘existing séwage~col-
iebtion,; systems in the Frackville areé; the dispensability of
an on-site pumping station if the facility was constructed at Site
# 2; the availability of taking in sections of Butler Township that
would not be sewered; construction costs; operatiénal costs, including
standbﬁ,electricél'power costs; economic and developmental factors;
including proposed‘expénsion of the Frackville area for a motel
aﬁd a prison complex; and.the availability of funding for Site # 1.

105, Ffank W. Sarnes, Jr. is vice president of engineering for
Charles H. Quandel Associates, Inec., and the author of the Quandel
study dated February 11, 1981.

106. As revealed by an analysis of the Quandel study, some of
-the disadvantages of locating a treatment facilitf at Site # 2
include: the necessity of pumping eighty (80) percent of the collected
sewage up a mountainside; the necessity of building a long dis;harge
line which would run down a steep mountain and across\coal fields
to Mahanoy Creek; the necessity of purchasing Several.parcels of
land currently owned by Reading Company; and the necessity of
constructing a supplementary pump station to be located
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at Sité # 1 to handle the sewage from Englewood and Walnick Manor.

107. Due to the delay in constructing a regioﬁal sewage treat-
ment facility, the economic costs increase, the availability of
funding is jeopardized, the development of housing projects and
an industrial park is impeded, and pollution of Little Mahanoy
Creek continues unabated.

» 108. The‘Peﬁnsylvania’Bureau of-Corregtions plans to const:uct
a prison complex-south of Frackville‘Borough.

109. The plans for thé'proposéd pPrison complex anticipate tying
into the Frackville area sewer system. .

-110. The prison complex cannot tie into the Frackville area
se&er system unless a sewage treatment facility is constructed..

111. Because of. the extent of development im, and the size of,
Frackville Borough, there is no feasible location in Frackville
Borough on which to construct a sewage treatment fécilit&.

112. Construction and operation of a regional sewage treatment
facility at Site # 1 would not involve any violations of generally
accepted»water management or resource management principles.

113. Dennis Pennington is vice president of the geotechnical
group of SMC Martin, Inc., Valley Forgé,>Pennsylvania.

114. Mr. Pennington conducted field observations in the
area surrounding Ashland Reservoir and prepared a ground water
impact study for Ashland Borough officials. | |

115. Four major springs and a well drilled in 1980 by Mr.

Pennington provide the major sources of water for the Ashland

Reservoir.
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116. Ashland Reservoir covers an area of approximately thirteen
hundreé (1,300) acres;

117. Ashland Reservoir is located in a woodland-conservation
zone as designatedAby Butler qunship's zoning ordinance.

118. Ashland Reservoir has a capacity of one hundred ten million
(110,000,000) gallonms.

119. Ashland Reservoir's water supply meets the potaﬁle drinking
_ water quallty requlrements set by DER |
o 120 Ashland Reserv01r supplles Water ro approx1mate1y five
thousand two hundred (5,200) area residents.

121 Ashland Reservoir supplies the only suitable source of
potable drinking water for area residents presently served by the
reservoir.

122 The normal daily consumption rate for Ashland Reservoir
is approx1mately eight hundred thousand (800,000) gallons ‘

123 The total capltal cost of placing a treatment fac1llty at
Quandel's Site # 2 is approximately eight percent greater than the
total capital cost of placing the facility at Site # 1, excluding the
addition of an outfall structure at Site # 2, which would significantly
increase the cost of placing the.fecility-at Site # 2.

124, A proposed stream relocation set forth in the Qﬁandel study

would relocate Little Mahanoy Creek within the discharge area and
‘therefore would not affect the feeder springs, seeps or other ground
water sources that recharge Ashland Reservoir.

125. Ashland Reservoir has been polluted by sewage overflow from
Little Mahanoy Creek on only one previous occasion. This occurred in
1951 when faulty maintenance procedures resulted in the failure

to remove in a timely fashion a fallen tree that had blocked
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the creek's channel, causing an overflow and the discharge qf sewage
into Ashland Reservoir.

126. Except for the overflow incident in 1951, there is no evidence
whatsoever of sewage from Little Mahanoy Creek.discharging into Ash-
land Reservoir. |

127. Englewood and Walnick Manor must be sewered in order_to :élim- -
inate the contribution of these municipalities to the pollution of
Little Mahanoy Creek. |

128, If a fegional sewége tfeatment facility is loéated on Site
# 1, all the sewage from Englewood could flow by gravity to the treat-
ment facility;

129. The location of‘a sewage treatment facility at Quandel's
Site # 2 would not permit thedseﬁering of Englewood because a supple-
mentary pump station would have to be conétructed at Site #.l to pump
Englewood's sewage back to Frackville's pump station and thence up
a hill against approximately fwo hundred thirty (230) feet of dymamic
head at Site # 2. In engineering terms, two hundred thirty (230) feet
is a significant amount of dynamic head. |

130. The leccation of a sewage treatment facility at Quandel's Site
# 2 would require gaining access - to various parcels of land where
private homes are situated.

131. If a sewage treatment facility is constructed on Site # 1,
Ashland Reservoir could be polluted with sewage only under the follow-
ing simultaneous occurrences: total electrical failure; total backup
system failure; a rainstorm of tremendous and as yet unrecorded pro- -
portions; faulty maintenance of the Little Mahanoy Creek sluiceway
such that it would remain blocked fof a significant period of time;

and, failure to detain the sewage in the treatment facility.
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132. Ashland Reservoir continues to maintain a supply of suit-

able watér despite decades of sewage discharge into Little Mahanoy

Creek.

DISCUSSION

DER's order, dated Jaﬁuary 17, 1983, was promulgated pursuant to
the Cleah Streams Law (hefeinaftef:‘the Act), 35 P,S. §691.1 et seq.,
bER Rules and‘Reguiationsw promulgated thereunder, 25 Pa. Code §91,
the Sewage Facilities Act thereinafter: SFA), 35 P.S. §750.1 et seq.,
and DER Rules and Regulations promulgated thereunder, 25 Pa. Code
§71. Unéer the Act, the legislature granted DER comprehensive powers
to control pollution of Commonwealth Wateré. In order to fully exer-
cise its powefs under the Act, DER may ''issue such orders as may be
necessafy to implement the provisions of [the Act]." 35 P.S. §§691.5
(b)(l);$%9l.5(b)(7). Specifically; the 'Act provides that DER may order
a municipality '"to acquire, construct, repair, alter, complete,
extend or operate a sewer system and/or treatment facility.'" 35 P.S.
§691.203(a). Moreover, DER may order municipalities "to negotiate
with other municipalities for combined or joint sewer systems or
treatment facilities." 35 P.S. §691.203(b).

The breadth of DER's powers under the Act makes it apparent that
the legislature intended to create a comprehensive program of water
quality management with the power to regulate-- without interference
from local authorities-- centered in DER. Despite such a grant, Butler
and Ashland contend that the Act does not give DER the power to preempt
Butler's duly enacted zoning ordinance. Specifically, they contend that

Butler's zoning ordinance does not permit the construction by FAMA of
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a regional sewage treatﬁent facility at Site # 1.2 Thus, Ashland and
Butler réquest that the Board overturn DER's order requiring c¢onstruc-
tion of the facility at Site # 1. At the heariﬁgs, the Board ruled
that DER did have the power under the Act to preempt local zoning
ordinances; however, Butler and Ashland requested a written Qpinion
on the issue of preemption. |

In considering the issues raised in this appeal, it must be noted
that,'Because DER's;ordef requires the édnétructioﬁ of a'sewagé tfeat-
ment facility, the burden of proof reétsuwiﬁh DER to establish by a
~ preponderance of the evidence the affirmative of any issue. 25 Pa.
Code §§21.101(a); 21.101(b)(5). After - reviewing the record and the
briefs submitted by counsel, the Board holds that DER does have the
powér to preempt local zoning ordinances in issuing the type of orders
at issue herein pursuant to the Clean Streams Law. The reasons for
the Board's holding are set forth below.

At the outset, it must be noted that theré_is no language in
either the Act or in.DER.Rules and Regulations requiringvDER to abide

by local zoning ordinances in issuing its. orders. The Act does enuwcrate

2. The relevant portion of Butler's zoning ordinance is set out
in Finding of Fact No. 32. It should be noted that there is some dis-
agreement among the parties as to whether the ordinance contains a
"use" or "user" restriction. Both the Court of Common Pleas of Schuyl-
kill County and Commonwealth Court noted in their decisions (see Finding
of Fact No. 33) that Butler's zoning ordinance appeared to permit the
construction of a sewage treatment facility at Site # 1 under the
"public use'" portion of the ordinance, but only if the facility was
owned or operated by Butler Township or an authority organized by
Butler Township. Because the Board holds that the Clean Streams Law
preempts local zoning ordinances when DER issues the type of order
at issue herein, we need not reach the issue of whether the ordinance
contains a '"use" or "user" restriction.
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five factors Whiph[DERgmust consider,3'but Butler and Ashland do not
contend that DER failed to consider these factors.4 Similarly, DER
Rules and Regulations enumerate specific factors ﬁhat DER must con-
sider where a comprehénsive program of water quality management is
involved,5 but Butler and Ashland do not contend that DER failed to
consider these factors.

Although.the Act and DER Rules and Regulations do not explicitly
provide for the preemption of local zoning ordinances, the Board finds
that the sweeping language and comprehenéive nature of the Act support
DER"s position Withfregard to preemption under the fécts of this appeal.
The Act's objectives are to prevent future polluﬁion of Commonwealth
waters and to reclaim and restore to a clean, unpolluted condition
streams which are presently polluted. 35 P.S. §69l.4(3): The achieve-
ment of these objectives therefore requires a comprehensive program of

Watershed management and control. 35 P.S. §691.4(5). Thus, DER is

granted brcad powers with which to achieve the objectives of the Act.

3. The Clean Streams Law provides that, in issuing its orders
under the Act, DER must consider: 1l)water quality management and pol-
lution control of the watershed as a whole; 2)the present and possible
future uses of particular waters; 3)the feasibility of combined or
joint treatment facilities; 4)the state of scientific or technical
knowledge; and, 5)the immediate and long-range economic impact upon the
Commonwealth and its citizens. 35 P.S. §691.5(a).

4. Butler and Ashland do contend that DER's order constituted an
abuse of discretion in that the order was premised solely upon finan-
cial considerations. To the extent that this contention can be read to
fairly imply that DER failed to consider the statutory factors set forth
in Section 691.5(a) of the Act, the Board expressly rejects such a con-
- tention.

5. DER's Rules and Regulations provide that: in cases where a com-
prehensive program of water quality management and pollution control is
inadequate or non-existent and a project is necessary to abate existing
pollution or health hazards, the best mix of: l)expeditious action to
- abate pollution or health hazards; 2)consistency with long-range deve-
lopment; and, 3) economy, should be considered in the evaluation of al-
ternatives and in justifying proposals. 25 Pa. Code §91.31(c). Butler
and Ashland do not contend that DER failed to consider these factors.
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One of these powers permits DER to do exactly what it has done in
the present case--to order various municipaliﬁies to negotiate the
executﬁon of an agfeement providing for the construction of a rég—
ional sewage treatment facility. 335 P.S. §691.203(a)(b). In the
absence of such all-inclusive powers, it is difficuit to conceive
how the legislative intent to create a comprehensive program of'water—
shed management and control could ever be effecutated.

In addition, the Board notes that it would be an anomaly
. for thé legislature to’éreate a comprehehsive scheme under the Act
Whileyét ﬁhérsaﬁe timé pérmitting local authorities to use their zon-
ing ordinénces to frustrate DER's attempts to carry out its statutory
obligations. It would be particularly anomalous when the township
attempting to interpose its local zoning ordinance--here, Butler
Township--is one_of the muﬁicipalities contributing to the pollution.
of Commonwealth waters. (See Findings of Fact Nos. 27, 50 and 95).
To hold that DER, when it issues the type of order at issue herein,
. does not have the pbwer to preempt local zoning ordinances under the
Aét in such a situation would have the effect of completely thwarting
DER's attempt to enforce the provisions of tﬁe Act. The Boérd firmiy
believes that the legislature did not intend such a result.

Moreover, Board précedent in an analogous context.supports
our holding with regard to preemption of local zoning ordinances under

the Clean Streams Law. In Township of Hilltown v. DER and Haines and

Kibblehouse, Inc., EHB Docket Nos. 79-025-W and 80-035-W, 1980 EHB 215

and 1980 EHB 470, and Board of Supervisors of Springfield Township v.

DER and Peter S. Mozino, EHB Docket No. 80-019-W, 1982 EHB 104, the

Board held that if the statute at issue preempted local zoning ordinances
DER's authority to issue permits was not conditioned upon DER's consider-
ation of local zoning ordinances. Although Hilltown and Mozino involve

-493~



permittihg decisions by DER, rather than orders issued by DER, their
holdings are applicable by analogy to thé present appeal..

It should be noted that, in Hilltown, the board found that
Section 17 of the Surface Mining Conservation and Reclamation Act
(SMCRA), 52 P.S: §1396.1 et seg., explicitly preéerved a role for lo-
cal zoning ordinahces, which were not preempted by SMCRA.

However, there is ample languége in the Clean Streams
Law which evinces an overriding legislative intent with-regard to'pre;
emption of local zoning ordinances,.for orders of the sort DER has is-

sued to Butler ToWnship. Séé, Citf of Pittsburgh v. Commonwealth, 468
Pa. 174, 360 A.2d 607 (1976). As noted previously, the legislature

~created a.coﬁprehensive program of watershed management and control
with the power to regulate in the first instance grantéd to DER. Thus,
in enumerating those factors which DER must consider in iésuing'orders
pursuant to the Clean Sfreams Law, the legislature saw fit not to in-
clude local éoping ordinances as parf of those enumerated factors.
Indeed, the Board cannot conéeive of any statewide cﬁmprehensiﬁe program
which could succeed if municipalities were free to interpose»their lo-
cal zoning ordinances to thwart DER's attempts to carry out its statu-
tory obligations.

Of course, in reviewing the exercise of DER's powers under a
statutory mandate, the Board shall liberally construe the statute so
as to achieve the legislature's objective in promulgating it. Statu-

- tory Construction Act, 1 Pa. C.S.A. §1928(c). 1In addition, in ascer-
taining the intent of the legislature, it is presumed that the legis-
lature did not intend an absurd result. 1 Pa. C.S.A. §1922. The
Board believes that it would border on the absurd.for us to affirm the
result that would follow from Ashland and Butler's position--namely,
that a township which violates the Clean'Streams Law by permitting raw

-
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sewage from the township to discharge into and pollute the Commoﬁ—
wealth's waters can interpose its local zoning ordinance to frustrate
DER's attempt to enforce the Act to prevent the pollution of Common-
wealth waters. The Board reiterates thét Board precedent, the language
and scope of the Ciean Streams Law, and legislatively enacted theories
of statutory construction all point to the inescapable conclusion that
the legislature intendéd to provide DER with thevpowef to preempt lo-
cal zoning ordinances when issuing'orders pursuant to the Clean Streams
Law which require wvarious municipalitigs to negotiate an agreement pro- -
viding for the construction, operation and maintenance of a regional'b
sewage treatment facility.

Butler and Ashland have raised a number of additional argu-ﬁ
ments which the Boérd hereby addresses. .

) - First, the Board rejects as whdlly without merit and without
the need for further elucidation the contention that DER's order re-
presents an unconstitutional infringement on the powers of the judici-
ary and an unlawful collateral attack on.a final order of the Common -
wealth Court.

Second, the Board also rejects as wholly without merit the
contention that DER's order is ambiguous and self-contracictory. On
the contrary, the Board finds that the official sewage plans of the
various municipalities can be implemented in an internally consistent
manner upon compliance with DER's order. (See Finding of Fact No. 40).
‘Also, far from being ambiguous, DER's order is a modél of clarity; the

order requires, inter alia, that the various municipalities execute

satisfactory and acceptable agreement(s) which would provide for the
implementation of the official sewage plans of each municipality and the
construction, maintenance and operation of a regional sewage treatment
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facility as Site #1. The Board fails to see how the order could be
any clearer. ‘ _ ;

- Third, the Board rejects the contention that DER exceeded
its statutory authority when it ordered the named municipalities and -
municipal authorities to construct a regional sewage- treatment facil-
ity at a specific location. The Clean Streams Law explicitly grants
DER the power to order a mﬁnicipality to negotiate with other munici-
palities for the purpose of constructing combined or joint sewer sys-
tems or treatment f;cilities. 35 P.S. §691.203(a)(b), Moreovef, DER
is granted the broadest possible powers under the Act--namel&, the
power to issue such orders as ﬁay be necessary to implement the provi=-
sions of the Act. 35 P.S. §§691.5(b)(1); 691.5(b) (7). In the case.at
bar, DER deemed it necessary to order the construction of a regional
sewage treatment facility on Site #1 and the Board has found no evidence
in the record to serve as a Basis for overturning DER's order.

| Fourth, the Board holds that, because the Clean Streams Law
preemﬁ%s local zoning ordinances for orders of the sort DER has issued
to Butler Township, DER has no duty to consider such ordinances under

6 .
Article I, Section 27 of the Pennsylvania Constitution. However, this

6,v The duties of DER as trustee of the Commonwealth's public
natural resources arise from Article I, Section 27 of the Pennsylvania
Constitution, which provides:

The people have a right to clean air, pure
water, and to the preservation of natural,; scenic,
historic, and aesthetic values of the environment.
Pennsylvania's public natural resources are the
common property of all the people, including gene-
rations yet to come. As trustee of these resources,
the Commonwealth shall conserve and maintain them
for the benefit of all the people.

As interpreted by the courts of the Commonwealth, DER's duties
under Article I, Section 27 are subject to the threefold test set

forth in Payne v. Kassab, 11 Pa. Cmwlth. 14, 312 A.2d 86 (1973) aff'd
468 Pa. 276, 361 A.2d 263 (1976). The Payne test is as follows:
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does not mean that DER has no duty whatsoever under Section 27.
Rather, as trustee of the Commonwealth's public natural resources,
DER has the responsibility to conserve and maintain public natural

resources for the benefit of all the people. Payne, supra. How-

ever, under the Clean Streams Law, DER is also obligated to take
whatever actions DER deems necessary and appropriate in order to ac- 
hieve the objectives of the Act. Thus, in carrying out its dual re-
sponsibilities under the Act and Section 27, DER ﬁﬁst_balance con-
flicting environmental and social concerns in arrivinglat decisions
which are intended torbe'expedient as well as,cognizant of therhigh
vfriofity‘which‘Section 27 has plaéed upon the consérvatioﬁ of the.

Commonwealth's public natural resources.

The standard that has been adopted to determine if DER ac-
tions are in compliance with Article I, Section 27 of the Pennsylvani

Constitution is set forth in Payne, supra. (See footnote no. 6). We

6. Continued.

(1)was there compliance with all applicable
statutes and regulations relevant to the pro-
tection of the Commonwealth's public natural
resources?;

(2).does the record demonstrate a reasonable
effort to reduce the environmental incursion
to a minimum?; and

(3)éoes the environmental harm which will re-
su.: from the challenged decision or action
so clearly outweigh the benefits to be derived
therefrom that to proceed further would be an
abuse of discretion?

Payne, supra, 11 Pz. Czirlth. at 29-30, 312 A.2d at 94.

Evidently, DER's duty to consider local land use ordinances under
Section 27 and Payne only arises if the statute at issue does not pre-
empt local zoning ordinances. Mozino, supra. Because the Board holds
Fhat the Clean Streams Law preempts local zoning ordinances when DER
issues the type of order at issue herein, DER has no duty to consider
those ordinances under Article I, Section 27 of the Pennsylvania Con-
stitution, and the argument of Butler and Ashland to the effect is an

irrelevancy. -
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Qeterminé if DER's order is in compliancé'with'Article‘I, Section
27 of the Pennsylvania Constitution. |

The first.téét set forth in Payne requires DER to comply with
all'applicable.sfatétes and regulations that are relevant. to the pro—.
. tection of the Commonﬁealth’s public natural resourcesg DER's order

was promulgated pursuant to the Sewage Facilities Act,7

‘.the'Clean
Streams Law and DER Rules and’Regulations; 25 Pa. Code‘§91 éﬁ_géﬁ.
As a result, DER was required to consider those factors set forth'
-in the Clean Streams Law (see footnote no. 3) and in 25 Pa..Code

§91.31(c) (see footnote no. 5). The Board has already noted that

7. DER's order states that it is promulgated pursuant to.Sections

.. 5(a) (3), 203, 402(a) and 610 of the Clean Streams Law, 35 P.S. §§691.5

(a)(3), 691.203, 691.402(a) and 691.610, as well as Section 10(3) of
the Sewage Facilities Act, 35 P.S. §750.10(3). Ashland’ and Butler con-
_tend that DER's order violates the Sewage Facilities Act (SFA) because,
under Section 5(d) (4), DER is required to take all aspects of planning
and zoning into  account upon approval of official sewage plans under
the SFA. 35 P.S. §750.5(d) (4); Delaware County Community College, et
al. v. Fox, et al., 20 Pa.Cmwlth. 335, 342 A.2d 468 (1975). However,
in its order, DER is only requiring, inter alia, implementation of
- official sewage plans that had already been submitted by the various
municipalities and approved by DER prior to the issuance of its order
of January 17, 1983. (See Finding of Fact No. 15). Butler and Ashland
do not contend that DER: failed to consider local zoning ordinances
when it approved the official sewage plans of the various municipal-
ities, and indeed, that is not an issue in the present appeal. In
addition, Butler and Ashland do not contend that the municipalities
" themselves failed to consider local zoning, as they are required to
do, when they submitted their official sewage plans to DER. 35 P.S.:
§750.5(d); 25 Pa. Code §71.14(a)(5). Of course, that part of DER's
order which requires the construction of a regional sewage treatment
facility at Site # 1 was promulgated pursuant to the Clean Streams
Law. 35 P.S. §§691.203(a), 691.203(b). Because the Board holds that
the Act preempts local zoning ordinances when DER issues the type
of order at issue herein, the Board rejects the contention that
the SFA required DER to consider local zoning when it issued its
order. '
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Ashland and Butler do not contend that DER failed to consider the
factbrs enumerated in the Clean Streams Law and 25 Pa. Code. Ash-
land and Butler do contend that DER's order amounts to an abuse of
discretion in that it was premised solely upon financial consider-
ations. While financial considerations did plaj an important role
in DER's decision-making.process? - the record clearly indicates
that environmental concerns played an”equally important role.
‘"(See Findings of‘Féct(Nds.”35;748, 55 and 104). Thus, the Board"‘
rejects the contention that DER's order was premised solely upon
financial considerations. |

The second test set forth in Payne requires a reasonable
effort on DER's part to reduce the environmental incursion to a
minimum. Again, the Board finds that the record clearly indicates
that DER considered all of the available alternate sites for the
construction of a regional éewage treatment facility (see Finding
of Fact No. 55) . and DER came to the eminently reasonable gonclusion
that Site # 1 was the only feasible site from both an economical
and environmental viewpoint. With raw sewage flowing into Little
Mahanoy Creek and with raw sewage being diséharged into an abandoned
mine pit on a daily basis, the Board rejects with a great degree of
skepticism the contention that the order which was desigﬁed to
correct such an abhorrent situation does not evince a reasonable
effort on DER's part to reduce the environmental incursion to

a minimum,

€. Of course, DER is required to consider the economic impact.
of its actions when it issues orders pursuant to the Clean Streams
Law. 35 P.S. §691.5(a)(5); 25 Pa. Code §91.31(e) (iii).
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The third test set forth in Payne asks: does the environmental
harm which would result from the challenged decision or action so
clearly outweigh the benefits to be derived therefrom that to pro-
ceed further would be an abuse of discretion? The Board finds that
the reégrd does not indicate that any environmental harm would re-
sult from compliance with DER's order. On the céntrary, the record
is replete with substantial credible evidence which establishes that
" there are numerous cohsiderablé benefits to be derived from com-
pliance with DER's order. As described in sufficient detall by the
Honorable Georée W.>Heffner of the Court of Common PLeas of Schuyl-
kill County, the following benefits would ensue upén completion of
a regional sewage treatment facility at Site # 1 in Butler Township:

(l)Ashland Borough's water supply would no
longer be in danger from the eXlStlng sources of
pollution;

(2)the problem of raw sewage seeping into the
yards of residential homes in Englewood and Walnick

" Manor would be eliminated;

(3)it would foster the location of new indus-
tries and provide more job. opportunities-in an
industrial park in the area to be served by the
proposed treatment facility;

(4)it would lessen or eliminate the pollutlon
of Little Mahanoy Creek;

- (5)1it would treat the sewage that is presently
collected by FAMA and therefore would eliminate any
existing pollution caused by discharges of untreated
sewage;

(6)it would provide for the availability of
public funding for the construction of the treatment
facility at Site # 1; and,

(7)it would eliminate the necessity of building
a supplementary pump station, which would be required
if the treatment facility was constructed at another
site.

Even a cursory review of the aforementioned benefits shows that the
third test of Payne has been satisfied. In addition, Judge Heffner

of the Court of Common Pleas of Schuylkill County stated that the
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record before the court clearly proved that Site # 1 was the most
feasibié site for a regional'sewage treatment facility and that
placement of the facility at Site # 1 would not be detriméntal to
the health and welfare of area ciﬁizens.

Finally, the Board must determine whether or not DER's order

complied with the Clean Streams Law and DER Rules and Regulations

promulgated thereunder. 35 P.S. §691.1 et seq., 25 Pa. Code §91 et

 ség.,If so, then DER's ordervconstituted a reasonable exercise of_

its discretion. If nbf, DER's action would consﬁitﬁte an abusé of
discretion and be arbitrary and capricious. Because DER's order
requires the named municipalities to construct a regional sewage
treatment facility, DER bears the burden of proving that its 6rder
constituted a reasonable exercise of its discretion. .25 Pa. Code
§21.101(b) (5). '

Aftef reviewing all the evidence introduced at the hearings
and the briefs of all parties, the Board holds that the record
clearly establishes that DER's order was neither an abuse of dis-
cretion nor amounted to arbitrary and capricious action. Rather,
DER has established, without effective rebuttal from Butler or
Ashland, that Site #'l is the only feasible location ﬁor.a regional

sewage treatment facility from an economical, environmental and

‘practical viewpoint. (See Findings of Fact Nos. 97, 98 and 104).

DER has also established that the individual responsible for
issuing its order, Mr. Lawrence A. Pawlush, considered all of
the statutorily mandated factors under the Clean Streams Law

and DER Rules and Regulations promulgated thereunder.
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The Board is well aware of the importance of this litigation
to the respective parties and to the residents of the affected
area. All the parties agree that the area is in desperate need of
adequate sewage collection and treatment facilities. While the
Board is not unmindful of Butler and.Ashland's.fears with regard
to the Ashland Reservoir, we believe that the record clearly
establishes that Ashland Reservoir will not be adversely affected
by éonstructibn and opefétibn of a regiénal sewagé treatmént facil-
ity at Site # 1. Accordingly, we conclude that DER acted réasonably

in issuing its order of January 17, 1983.

CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction over
the persoﬁs and subject matter of this appeal. ‘

2. In issuing its order of Jaﬁuary 17, 1983, DER gonsidered
all the statutorily mandated factors umder the Clean Streams Law,
35 P.S. §691.5(a) and DER Rules and Regulations promulgated there-
under, 25 Pa. Code S9l.31(c); -

3. DER's order did not constitute an abuse of discretion or
amount to arbitrary and capricious action.
| 4. The Clean Streams Law preempts local zoﬁing ordin;nces
in situations where ﬁER ordérs various muﬁicipalities to negotiate
an agreement for the-constfuction, operation and maintenance of a
regionél sewage treatment facility at a DER-specified site.

5. The Clean Streams Law provides that, in issuing its orders

under the Act, DER must consider: 1)water quality management and
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pollutibn control of the watershed as a whole; 2)the present and
possible future uses of particular waters; 3)the feasibility of
combined or joint treatment facilities; 4)the state of scientific

or technical knowledge; and, S)the immediate and long-range eco-

nomic impact upon the Commonwealth and its citizens. 35 P.S. §691.5(a).

6. DER Rules and Regulations provide that: in cases where a
comprehensive program of water quality management and péllution
'cbnﬁrol.is'inadequate or non-existent and a projeét’is neééssar}?i
to abate existing pollution or health hazards, the best mix of:
‘l)expeditious action to abate pollution or health hazards; 2)con-
sistency with long-range development; and 3)economy, should be
considered in the evaluation of alternatives and in justifying
proposals. 25 Pa. Code §91.31(c). |

7. DER is required to consider the economic impact of its
actions wﬁen it iésues orders pursﬁant to the Clean Streams Law.
35 P.S. §691.5(a)(5); 25 Pa. Code,§91.3L(c) (iii). |

. ‘8. DER's duty to considef local land use ordinances, under
Article I, Section 27 of the Pennsylvania Constitution and Payne,
supra, only arises if the statute at issue does not preempt theseé
ordinances.

9. DER has no duty to consider local zoning ordinances under
‘Article I, Section 27 of the Pennsylvania Constitution and Payne,
supra, when issuing orders requiring the construcﬁion, oberation
and maintenance of a regional sewage treatment. facility at a DER-

specified site.
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10. The Sewage Facilities.Act, 35 P.S. §750.1 et seq., is not
applicable to that part of DER's order which‘required the construc-
tion, operation and maintenance of a regional sewage treatment
facility at a DER-specified site.

11. DER fulfilled its responsibilites as trusfee of the Cdmmon-
wealth's public natural resources under Article I, Section 27 of ..

- the Pennsylvania Constitution and Payne, supra, when it issued

its order of January 17, 1983 requiring the construction of a
regional sewagé treatment facility at Site # 1.

12. Butler and Ashland did not produce sufficient credible
evidence to justify this Board's ovefturning of DER's order of

January 17, 1983, and therefore, the appeal must be dismissed.
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- -'-"‘::c‘
ORDER

AND, NOW, this 15th day of NOVEMBER, 1984 in consideration
of the within Findings of Fact and Conclusions of Law, the appeal of
the Butler Township Board of Supervisors docketed at EHB Docket No.

83-037-M is hereby dismissed.
ENVIRONMENTAL HEARING BOARD

Member

DWARD GERJU
Member

DATED: Novmeber 15, 1984

For Butler Township Board of Superv1sors
Michael G. Davis, Esquire
Campbell, Spltzer Davis and Turgeon
Harrisburg, PA.

For Commonwealth of Pennsylvania,

Department of Environmental Resources
James D. Morris, Esquire
Eastern Reglonal Office of Chief Counsel
Philadelphia, Pa.

For Borough of Ashland:
Jan P. Paden, Esquire
Joel R. Burcat, Esquire
Rhoads, Sinon and Hendershot
Harrisburg, PA

For Frackville Area Municipal Authority:
Paul Domalakes, Esquire
Rubright, Domalakes, Troy and Miller
Frackville, PA.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND STREET
THIRD FLOOR :
HARRISBURG, PENNSYLVANIA 17101
(717) 787-3483 .

' JOHN F. CULP, III

Docket No. '83—19-4_-'-G

COMMONWEALTH OF PENNSYLVANIA |
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and CONSOL PENNSYLVANIA COAL CCOMPANY, PermitteeA

CPINION AND ORDER
SUR MOTION TO AMEND NOTICE OF APPEAL

On August 31, 1983 Mr. Culp apoealeo the issuance, on August 3, 1983
of Permlt No. C—408-J. to Consol under the Bituminous Mine Subsidence dnd Lana
Conservatlon Act, 52 P.S. §1406.9. On November 28, 1983 Consol filed a motion
_to quash the anoeal for lack of stanalng On Decemuer 16 1983 the Board, v71thout
filing a written oplnlon, issued an order rejectlng the motion to ‘quash. Howe'ver, -
the Board m a letter to the oartles, did explam that the notlon had been rejected

because the Board dJ.d not believe the pernuttee had made its case unaer the standard

of William Penn Parking Garage, Inc. v. City of Plttsburgh, 464 ba. 168, 346 A.2d 269
~(1975). | -

I'I'he.reafter, on Decerber 30, 1983, Culp filed a notion to amend his notice
of appeal. Although the amen&ed notice of appeal modifies the original notice of |
-appeal in a number of places, the principal modificati_on is inclusion of the éreuiously
lacking allegation that Culp owns 400 acres of land overlying the area ehcompassedl

within the permit, on which land (Culp alleges) he owns all interests except the
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' "Plttsburgh' seam of coal which Consol mtends‘ to ‘mine; Culp avers that omlss:.on
of th:Ls allef*atlon from the orlglnal notice of appeal "was the result of an
over51ght" wnlch has not prejudlced Consol.
Consol opposes the motion to amend. Its objectlons focus on Culp s
- proposed new allegatlon descrlbed in the precedlng paragraph. These objections
of Consol s nay be sunmar:.zed as follows. ‘ |

IR 1. Only 100 of the aforementloned 400 acres
: are located w:Lthm the permltted area.

. 2. Culp s ownershlp of the surface land "does not .
' create a right" to the relief he requests, namely over-
turn of the permit grant. -

: 3. The orlglnal omission of the dlsputed allegatlon |
was' not an oversight. '

4. -Consol has been prejudiced, by having had to
expend time and money on responses to the original notice.

5. Granting the petition to amend "will delay
- resolution of these proceedings unconscionably.”

‘6. Under the Board's rules, 25 Pa. Code §21.51 (e),
the amendment has been waived.

Objections 1 and 2 supra go to the accuracy and/or merits of Culp's _ '
contentions, and as such are not relevant to the issue of whether or ot Culp
-should be allowed to amend his appeal. Tt is true that the Pennsylvania courts
“ have refused to allow amendment of a complaint under Rule 1033 of the P_ennsylvania
Rules of Civil Procedure where the complainant shows 1o sign of . being able to |

establish a cause of action. Behrend v. Yellow Cab Co., 441 Pa. 105, 271 A.2d_24l

- (1970) ; However, Consol has .made no showing that Culp's appeal, viewed in toto, is
irremediably unmeritorious; the Board already has ruled that Consol has failed to
show the appeal should be guashed for lack of standing (although ultimately demon-~

strating starxiing remains Culp's burden).
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Objection 5 above is frivolous. It also is difficult to believe Consol
is serious about its objection 4. In any event, at least one Penrisylvania court
has ruled that under Pa. R.C.P. Rule 1033 the expense of preparing a pleading to

respond to an amended pleading is not such prejudice as bars allowance of the making

of the amendment. Universal Match Corp. v. LeKape Corp., 20 Bucks Co. L. Rep. 56
- {1970) . We concur with this ruling, which ‘appéérs to be Wholly con.sister_it’ with
the liberal standard for allowing amendment of a pleading under Pa. R.C.P. Rule 1033.

Anderson, Pe.rmsylvania Civil Practice §1033 33; ‘Beh.rend supra; Otto v. American |

Mutual Insurance Co., 482 Pa. 202 393 A.2d 450 (1978). Moreover, "prejudlce" under

Rule 1033 means more than the detrlment the opp031ng party (1n this case Consol)
will suffer from the pOSSlblllty that allowmg the amendment will st.rengthen Culp s

case. Anderson, supra, §lO33.4l. , Sands v. Forrest, . 434 A.2d 122 (1981). For ex—-

ample, unfair Asurprise can constitute prejudice sufficient to deny the desired. ‘
amendment; but Consol has not alleged, e.g., that Culia's' proposed amendment unfairly
ihtroduces new averments .which are a surprise to Consol, and which--for reasons that
muld. not ha{re existed had Culp made the averments earlier-—Consol now is 1_.1nab1e |

to counter.
Thus objectlons 3 and 6 supra are the only ones that require further

examination by us. In support of these objectlons, taken together, Consol quote‘

<

the language of 25 Pa. Code §21.51(e):

The appeal shall set forth in separate numbered
paragraphs the specific objections to the action of
the Department. Such objections may be factual or legal.
Any objections not raised by the appeal shall be deemed
waived, provided that, upon good cause shown, the Board

- . may agree to hear such objection or objections. For
the purpose of this subsection, good cause shall include
the necessity for determining through discovery the
basis of the action from which the appeal is taken.

Consol then argues that this language shows the appeal should be amended only upon

good cause shown. "Oversight" is not such cause, Consol asserts; moreover, according °
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]
to Oonsol orission of the dlsputed allegation from the orlglnal notlce of "‘appeal f

was an advised factual dec151on, not an overs1ght. As authorlty for its contention

" that objections 3 and 6 tafen tooether, warrant refusal of the proposed anendment

' Gansol cites Matter of Harrlson Square, Inc., 368.A 24 285 (Pa. 1977) The Board

- has read Harrison, and finds it totally off the p01nt- no addltlonal dlSCUSSlon
'of Harrison would be useful here.

| In essence Consol is advocatlng (as it recognlzes) that the language of
25 Pa.kCode §21. Sl(e) makes the standard for amendlng a notlce of appeal to us
.:much more strlngent than the llberal standard dlscussed supra, for anendlng plead—.
ings under Pa. R.C.P. Rule 1033. The Board never has taken thlS restrlctlve a view
of 25 Pa. Code §2l.51(e), however,‘and sees uo reason to do so now. In the first
place, the courts' liberal.interpretation,of Rule 1033'rests upon the injunction
of Pa. R.C.P. Rule 126. The language of Rule 126 is’trackeddbyil Pa. Code §31.2,
which reads: | | | } |

The rules in this part shall be liberally
construed to secure just, speedy and inexpensive
determination of the issues presented., :
Although 25 Pa. Code §21.51 does specifically supersede certain prouisious of
1 Pa. Code Part II, General Rules of Administrative Practice and Procedure, 1 Pa.
dee §31.2 is not superseded by 25 Pa. Code §21 51. Nor is 1 Pa. Code §31.2 super-
seded by any of our other rules and regulatlons, 25 Pa. Code Chapter 21. Therefore,
under the general rules of admlnlstratlve practlce and procedure, the Board's
\constructlon of its rule §21. 51(e) is expected to be liberal, presumably much like
the correspopdlng appllcatlons of Pa R.C.P. 126 to Rule 1033.
Our liberal construction of 25 Pa. Code §21.51(e) is bolstered by 1 Pa.

Code §35.49, which also has not been superseded by 25 Pa. Code Chapter 21.

Section 35.49 states:
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'§35 49 Amendments to conform to the evidence. '

(a)  When, at a hearlng, issues not ralsed by the ,
pleadings are introduced by express or implied consent
- of the parties, they shall be treated in all respects
as if they had been raised in the pleadings. Such
-amendment of the pleadings as may be necessary to
cause them to conform to the evidence and to raise
- these new issues may be made upon motion of any par-
ticipant at any time during the hearing. If evidence
~upon such new issues is objected to on.the ground that
it is not within the issues raised by the pleadings,
- the agency head or the presiding officer may allow the
Pleadings to be amended and such evidence to be received,
. when it appears that the presentation of the merits of
the proceeding will be served thereby without pre]ud1c1ng
- the public interest or the rights of any participant. -
~When in the discretion of the agency head or the pre-
. siding officer, a continuance is necessary in order to
- enable the objecting participant to meet such new issues
and evidence, a continuance may be granted by the agency
head or the presiding officer, as prov1ded in 531 15
(relating to extensions of tlne)

As we have explalned Consol has not alleged that allowing the amendment will
prejudice Consol, as the term "prejudice" normally is understood in the context of

the present dispute. Anderson, supra, §1033.41. If new not previously pleaded

evidence is allowable at the hearing when there is no showing of prejudice, a non- |
l prejudicial amendment of Culp's notice of appeal surely must be allowable new, et-
a stage of ﬁhese pnaceedings before a heariné date has been set and befere.eithe:
party has filed its pre—hearlng merorandum. L -

For the above reasons, Consol's objectlons are re]ected and Culp's
amendea notice of appeal is accepted. We add that this ruling is completely consist~
\eﬁt with the Board's usual practice; For example, the Board has permitted appellants
to amend their notices of appeal in order that the abpellants' ability to allege
4facts sufficient to confer standing not be foreclosed mefely by inartful pleading.

Concerned Citizens Against Sludge v. DER, Docket Nos. 82-220-G and 82-221-G (Opinion

and Order, February 9, 1983). In its desire to give an appellant every opportunity

to show there was standing, the Board even has permitted amendment and re-amendment
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of pre-hearing r'tenoranda, not just notices of appeal. 'Ibwnship of Indiana and

4Concerned Citizens of Rural Ridge v. DER, Docket Nos. 82-099-G and 82-100—G

1982 EHB 469 and 496. Elsewhere we have ruled that matters not raised in a notice
of appeal need not be waived if they are raised in the appellant's pre-nearing

memorandum. Melvin D. Reiner v. DER, Docket No. 81-133-G, 1982 EHB 183; Pa. Game

Comxnlssmn v. DER, Docket No. 82-284-G (Oplnlon and Order, March 29, 1983). In.

effect this ruling concerm.ng wailver is embodled in the Board's Pre-Hearing Order
No 1, wh:.ch regularly 1s sent to all pa.rtles, J_ncludlng the appellant of course,
upon recelpt of a notlce of appeal Paragraph 4 of Pre—HearJ.ng Order No. l reads:
| A party may be deemed to have abandoned
all contentions of law or fact not set forth
in its pre-hearing memorandum. :

Conscl has been aware of, and has not questioned, Pre-Hearing Order No. 1 since

November 3, 1983, when that Order was filed.

ORDER

WHEREFORE, this10th day of January, 1984, the appellant's amended
notice of appeal is accepted, to be henceforth regarded as the notice of appeal
in this matter. - | ‘

,ENVIROI\IMENTATQ HEARTNG BOARD _

ol L

EDWARD GERJUOY
- Member

DATED: January 10, l984

cc: Bureau of thlgatlon _
Marc A. Roda, Esquire
Anthony P. Picadio, Esquire
Daniel E. Rogers, Esquire
E. J. Strassburger, Esguire
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| COMMONWEALTH OF PENNSYLVANIA -

'ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND STREET
THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101
' - (717) 787-3483

- TER-EX, INC.

" Docket No.83-138-G

: T - . . ..-v. - i} ! . :
. COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OPINION AND ORDER '
SUR PETITION TO INTERVENE

ﬁr—Ex has tjlrmeiy aprealed from a. si:a'cing- and integration order concerning

'I‘er-Elx ] Ramaley No 2 gas well located in Derry 'Ibwnshlp, Westrnoreland County.
Thereafter, the Pennsylvam.a Natural Gas Associates ( "PNGA") petltloned to mter— _
vene. This petltlon has been supported by Ter-Ex, which is not a member of PNGA, :
but has been opposed by DER however, DER does not oppose PNGA's part1c1patlon in : -

an amicus curiae caoac1ty. On December 16 1983 the Board heard oraJ. argument

' on the motion. The transcrlpt of the oral argunent hav1ncr been recelved, we now

- rule on the petition.

The Board's rules covering intervention, 25 Pa. Code §21. 62 supolement but'
do not supersede l Pa. Code §35.28, which is titled "Ellglblllty.to Intervene." |
During oral arcjmnent (N.T. 8-11) counsel for PNGA c.onceded that PNGA's petition to

intervene relied pri.rnarily on 1 Pa. Code §35.28(a) (3), which reads:
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(a) Persons. A petition to intervene may be
filed by any person claiming a right to intervene
or an interest of such nature that intervention is
necessary or appropriate to the administration of
the statute under which the proceeding is brought.
Such right or interest may be any one of the following:

, (3) Any other interest of such nature.
that participation of the petitioner may be in the
publlc interest. , o

Accordlng to PNGA, 1ts lnterventlon is needed because DER cannot represent the

public interest in this partleular matter. The_appealed—from.order alleged that

' the Ramaley NO. 2 gas well is draining gas which lies beneath lands owned bytDER‘e

Bureau of State Parks ("Parks"), correspondlngly, the spac1ng and integration order
claimed that Parks is:

entitled to a propertionatetshare of production

from Ter-Ex's Ramaley No. 2 well on a limited or

carried basis as provided in Section 8(c) of the

0il and Gas Conservation Law, 58 P.S. §408(c).
PNGA argues that DER's claimed financial interestvin Ter-Ex's well, as evidenced
by the immediately preceding quote, prejudices‘DER;s ability to fairiyvrepresent
the public intereet while this appeal is being litigeted.‘ However, PNGA was unable
to state—except in rather vague, quite,general terms——what evidence‘it expected
to present if permitted to.intervene, why such evidence would be in the public
interest, and why tne Board would requirevsucn evidence to correctly.decide this
appeai_ R : : . _ ‘

Although the Board believes the criteria for intervention listed in

1 Pa. Code §35.28 should be interpreted liberelly, PNGA simply has not snown that
its intervention has enough likelihood of being in the public interest'to fall
‘ within the language of §35.28(a) (3). Therefore, we will not allow PNGA to inter—

vene at this time. On the other hand, the point raised by PNGA concerning DER's

financial interest in this matter has merit. 1In fact, DER itself has arqued that
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to prptect the public interest adéquétely bER should be represented by two counsel
in this éppeal, one from Parks and one from DER's Division'of Oil>and Gas Regulation
("DOGR") ; indeed, DER“originally filed two pre—héaring mempraﬁdé, one from Parks o
and the other from DOGR. But the Board——as.Stated at'the'hearing (N.T.»SB)——felt‘”
that haviﬁg separate counsel from Parksvandvffom‘DOGR,_with the bOGR‘counsel

' assumedly prepared to protect the public interest if'éarks"cdﬁnsel.failéd to do so,
offered only specious protection of the public interesp. Thus, the‘Board;.before
the hearing, already had ruled (on November 14, 1983) that separate representation
of DER'by counsel from Parké and from-bOGR, as if these'coﬁnSel represénted Separaﬁé‘
. parties, would not be éllowed. | | | | -

_ It‘follbws that whéther or not DER can and will-sufficiently protect fhe '
public interest during the hearing on fhe nerits of this appéal'is a quéstion‘whiph
.legitimately can be raised now. ‘Furthermore, TEr—Ex‘hés;made it plain that TEr;Ex
does not accept any responsibility for'pfotecting'the public interest in this appeal
p(N.T. 49—505.'.we can.oniy conclude that it would be inappropriate, aﬁ this stage
of these prpceedings, to wholly foreclose the possibility df‘PNGA‘s iﬁtervention
in this appeal to repreéent the pﬁblic inﬁerest.

The accompahying Order is consistent with the.foregoing considerations
,énd with the Boafd's initial reactions at ﬁhe close of oral argument on.the

petition to intervene (N.T. 51).

ORDER

WHEREFORE, this 10th day of January, 1984, it is ordered that:

1. PNGA will have amicus curiae status in these proceedings;
in particular:
a. PNGA shall receive copies of all documents filed._

b. PNGA may file a post-hearing brief.
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c. PNGA may'be seated ‘at-counsel'sA £able during the presen-
tation of Ter-Ex's and. DER's cases at the hearing on the merits of this appeal,
but may not present evidence, eross 'exaxlnine. witnesses or .engage in argument.

v 2. 'Unless and until otherw:.se ordered paragraph 1 supra and paragraph
4 :Lnfra compretely limit PNGA's part1c1pat.1.on J.n this appeal.
3. At the hearing on the mer:Lts, ‘after DER and 'I\er—Ex have conpletely
-closed their oresentatlons, PNGA w111 be permltted to orally renew its petltlon
to mtervene,‘ 1f PNGA dec1des to take advantage of th.‘LS opportunlty, 1t w1ll v
a. | State prec'iselybw.na‘;: e_vidence it intends to presen’e, ' and
explain why this evidence is not merely cumulative. R o | |
b. Explain why this evidence is pertinent to the instant appeal.
c. Eb{piaj;n why this evidence is needed to assure that the
Board's adjudication adequately takea account of the public intereet.
4, If the Board, after J.istening to opposing argimients ' .is persuaded by
PNGA'S .pre‘sentation (pursuant to :paragraph 3 supra) that PNGA has e\}idence satisfying
 the criteria of paragraphe 3a-3c, the Bdard will allow PNGA to intervene in this »,
' appeal‘_for the purpose of presenting such evj_.dence; in this event:
 a. PNGA {ﬂill have to describe this eviden;:e and related con- ’
tentions in av pre—hearing n'emorandum. prepared in accordance with our Pre~Hearing
Order no. 1.
b. The hearing will be continued to a later date, so that the
other parties may receive and digest PNGA'S pre-hearing memorandum.
c.. The renewed hearing, when rescheduled, will be limited to

presentation of the aforesaid evidence of PNGA's, to cross examination of PNGA's
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w:Ltnesses by DER and ‘I'er-Ex, and to DER and/or Ter-Ex test:.mony tendlncr to rebut
PI\GA's evidence. - | |
~d. PNGA will have all the rJ.ghts of a pa_rty at the renewed
hearlng, Jncludlng the r:Lght to cross examine any DER or Ter-Ex rebuttal witnesseés.
5 ' In the meantime, PNGA's petltJ:on to J.ntervene is rejected. ‘.

ENVIRONMENTAL HEARING BOARD

@u/@

. . EDWARD GERJUOY
Member

DATED: January 10, 1984

cc: Bureau of Litigation
Justina M. Wasicek, Esquire
Melinda Holland, Esquire
William A. Jones, Esquire
Lawrence A. Demase, Esquire
Barry K. Cosey and J . Kent Culley, Esun.re
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND STREET
THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101
(717) 787-3483

WESTERN PENNSYIVANTA CITIZENS FOR
' SAFE COMMUNITIES |

LX)

" Docket No. 83-147-G

COMMONWEALTH OF PENNSYLVANIA
_ DEPARTMENT OF ENVIRONMENTAL RESOURCES
~ and CABOT OIL AND GAS CORPORATION, Permittee

OPINION AND ORDER

On July 22, 1983 the_Westefn Peﬁnsylvania Citizens for Safe Communities
.("Citizérns'f) wrote the Board that the Citizens intended to appeal "permit PA
0101508 to the Cakot 0il and Gas Corporation ("Cabot"), whose issuance (the

- Citizens asserfed) ;,vas recorded in t'_he Penhsylvania Bulletin; June 25, 1983, p. 2016.
In accordance w1th {:he Board's usual praétice, this lettér was dockefed as a skeleton
appeal, and the Citizens were notified of the édditional infofmation needed to B
perfect fhe appeal: undér.the reqi;iremgnts of the Board's rules, 25 Pa. Code §§ 21.51

‘and 2152, T o

| A more formal Notice of Appeal was filed by the Citizens on Septeuwber 13,

1983, but their éppeal-was not properly perfec‘te.d until Qctober ‘3l, 1983, when--

afte: numerous requests’——the Citizens finally filed a cdpy of the Pa. Bulletin page
wm.ch gave ‘t'ne notice on which their appeal relies. Their Notice of Appeal re-

iterated that they were appealing "permit 6182201, including NPDES #0101508."
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However, the Pa. Bulletin June 25, 1983 p. 2016 filed by the Citizens on
October 31, 1983 made no mention of permit 6182201 or of NPDES permit 0101508.
“The only reference to Cabot on p. 2016 was:
Penﬁit No. 61-49. Encroachment...
To construct and maintain an outfall from
a brine-water treatment facility...

In the meantime Cabot, on October 12 , 1983, filed a Motion to Dismiss
the appeal as un'timely. Cabot's Motion alleged that on November 24,. 1982, DER
had issued NPDES Permit PA-0101508 to Cabot, authorizing Cabot to treat and
| discharge hldusprial waste from a facility located in Cranberry 'Ibvmship, Venango
County; attached as Exhibit A to the Motion was a Pa. Bulletin notice of this
permit, December 18, 1982, p. 4308. Cabot's Motion also alleged that DER issued
Water Quality Management Permit 6182201 to Cabot on May 20, 1983; attached as
Exhibit B to the Motion was notice of this permit in Pa. Bulletin June 11, 1983,
p- 1920.

July 22, 1983 is more than thirty (30) days after each of December 18,
1982 and Juné 11, 1983. T date, the Board has received no brief or other argu-
ments from the Citizens in oppésition to Cakot's Motion to Dismiss, although on
October 17, 1983 the Citizens were warned that their response to the Motion was
due November 6, 1983. There is no doubt that the 30 day time lindt of 25 Pa. Code
§21.52(a) for filing an appeal is jurisdictional; we camnot take jurisdiction of

an appeal which is untimely filed. Joseph Rostosky Coal Company v. DER, 20 Pa.

Cmwlth. 478, 364 A.2d 761 (1976); East Lampeter Township Sewer Authority v. Butz,
k455 A.2d 220 (Pa. Cmwlth. 1583).

Theréfore, we have decided to grant Cabot's Motion. This appeal is
dismissed. Norietheless, we aad that this conclusion of this matter is not eni:irely
obvious. The Citizens' appeal was filed less than thirty days after June 25, 1983.

However, the Citizens' contentions in their September 18, 1583 Notice of Appeal
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were directed solely at DER's alleged failure to set proper effluent limits

for the discharge, or to provide for adequate monitoring of the discharge. The
Citizens' Notice of Appeal exhibited absolutely no concern about problems which
might be associated with the proposed outfall to be constructed under the er-
croachment permit 61;49, such as bank erosion or water runoff. Consequently it
seems improper to keep this appeal alive by allowing the Citizens to amend their
Notice of Appeal at this late date, so that it now would refer specificaily to
the encroachment permit 61-49 noticed in the Pa. Bulletin on June 25, 1583. The
point tb‘be.étreésed, and which we hope.the Citizens will recognize, is‘that even
if we did allow them to éppeal the grant of the encroachment permit, the scope’
of.that apbeal necessarily would exclude any attacks on.NPDES Permit PA-0101508
or on Water Quality Management Permit 6182201; those permits, not ha#ing been

timely appealed, cannot be attacked under the guise of an appeal of permit 61-49.

ORDER

WHEREFORE, this 13th day of JANUARY, 1984 the above-captioned appeal
is dismissed.

ENVIRONMENTAL HEARING BOARD

~/BENTHONY J. MAZULIC, JRY

Member
. ) 'q
' / .
62;[h~4/“f /f;2i7{7
EDWARD GERJUOY 4
Memoer

DATED: January 13, 1984

cc: Bureau of Litigyation
Thomas N. Thomas
Richard S. Ehmann, Esquire
Larry A. Silverman, Esquire
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND STREET
_ THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101
(717) 787-3483

EUGENE PETRICCA

Docket No. 83-239-G

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

20

OPINION AMD CRDER

On September 12, 1983, Thomas R. Vay'ansky, District Mi_rﬁng Manager,
DER's Bureau of Mining and Reclamation at Greensburg, Pennsylvania, sent the -
. appellant an _adnﬁnis_tratiVe order which, intér alia, required the appellant to
apply for surface mining peimits at two sites, including bonds in the appropriate
amounts - The last paragraph of the order read,' in pertinent part: ,. -
This action of the Department may be'éppealable to
the Environmental Hearing Board, 221 N. Second Street,’
Harrisburg, PA 17120 (717-787-3483) by any aggrieved
person pursuant to Section 1921-A of the Administrative
Code of 1929, 71 P.S. Sectign 510-21; and the Adminis-
trative Agency law, 2 Pa. C.S., Chapter 5A. Appeals must
be filed with the Environmental Hearing Board within 30
days of receipt of written notice of this action unless
the appropriate statute provides a different time period. -
-The appellant admits receiving this administrative order on or about
September 14, 1983. The appellant alleges that on or about September 27, 1983
he mailed a notice of apreal of ‘the order to the Environmental Hearing Board by

first class mail. .Copies of the notice of appeal were sent to the DER Bureau of
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Litigation and to Mr. Vayansky, by certified mail, return receipt requested.
Mr. Vayansky and the DER Bureau of Litigation received these copies, but the
original notice of appeal never reached the Board. On 6r about October 19, 1983
the appellant called the Board and learned that the Board had not received the
notice of appeal. The appellant then mailed the Board a copy of his original
notice of appeal, which was docketed by the Board on October 24, 1983. According
to the appellant, the notice of appeal had been mailed originally—by firsﬁ class
mail but not Certified,return receipt requested—to the Board's former address
in the Blackstone Building, Harrisburg; thié address was given on a now superseded
notice of appeal form the appellant had in his possession (the Board's new forms
give the Board's correct current address, namely the address stated in fhe
above quote).

Thereafter, on November 28, 1983, DER filed a motion to quash the appeal
on the grounds that it was untimely under 25 Pa. Code 21.52(a), which requires
that appeals be filed within thirty days (as stated in the last paragraphiof the

order quoted supra). The appellant has repiied that the motion to quash is itself

- untimely under our rule 25 Pa. Code §21.64, which states that "except as provided

otherwise in these rules" the Pemnsylvania Rules of Civil Procedure apply to
proceedings before this Board. The appellant argues that the motion to quash is
in the nature of a preliminary objection, which under Pa. R.C.P. Rule 1026 must

be filed within 20 days of receipt of a complaint. In the alternative, should

. the Board refuse to deny DER's motion to quash the appeal, the appellant petitions

for leave to file his appeal nunc proc tunc, under 25 Pa. Code §21.53.

- Although a motion to quash an appeal to this Board does have features

in common with preliminary objections to a civil complaint, the Board has ruled
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in the past that a notice of appeal is not a complaint governed by Pa. R.C.P.

Rules such as Rule 1017 or Rule 1026. ' Township of Indiana and Concerned Citizens

of Rural Ridge v. DER, Docket Nos. 82-099-G and 82-100-G, 1982 EHB 469. As
explained in Indiana, the notion that a notice of appeal is governed by Rules
1017 and 1026 conflicts with the language of 25 Pa. Code §21.64(c), which
specifically states:
' Due to the nature of appeal proceedings,
unless otherwise ordered by the Board, neither
- the Department nor a permittee shall be required
to file an answer to an appeal from an action of
the Department.
' Therefore we do not believe DER's'notionlto quash must be deemed un—
timely because it has not been filed within the 20 day periéd prescribed by
Pa. R.C.P. Rule 1026. Moreover, even if Pa. R.C.P. Rule 1026 does apply generally
to motions to quash appeals, the 20 day time limit of Rule 1026 would not apply
to motions to quash for reasons of this Board's lack of jurisdiction, as DER
correctly poipts out. Pa. R.C.P. Rule 1032(2). The claim that the appellant's
appeal was uhﬁimely filed does raise a jurisdictional question. Rostosky v.
DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). ‘
Consequently DER's motion to quash was not untimely and 'is before us.
Having reached this decision, we now have no choice but to decide--again on the
authority of Rostosky-—that the appeal was uﬁtimely'filed and must be dismissed;
October 24, 1983, when the appeal was docketed by the Board, is more than 30 days
after September 14, 1983, when the appellant admits he received the administrative
order. Our rules, 25 Pa. Code §21.11(a), and Rostosky, make it clear that the
date of receipt by the Board is determinative, not the claimed date of mailing nor

the date of receipt by DER.

There remains appellant's petition to file nunc pro tunc. However, here

we again are bound by Rostosky and other Pemnsylvania court precedents [see, e.g.,
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Pa. Dept. of Transportation v. Rick, 462 A.2d 902 (Pa. Gmwlth 1983)]. As the

appellant recognizes, filing an appeal nunc pro tunc must‘involve a breakdown

in the court's (in this case the Board's) operations; negligence by the appellant

cannot justify a nunc pro tunc filing. East Side Landfill Authority v. DER,

Docket No. 81-209-M, 1982 EHB 299, Soberdash Coal Company v. DER, Docket No.

83-030-G (Opinion and Order, March 1, 1983).

Where the administrative order correctly gave the Board's'current
address, it was negligent for the appellant to mail the notice of appeal to a
different addreés without éalliﬂg the Board (ét>the Board'é telephone nﬁhter
given on the administrative order) to ascertain.whether'mail sent to the Board's
former adaress would reach the Board. The appellant compounded his negligence
by not mailing his notice of appeal_to the Board certified return reéeipt requested,
as was done with the copies sent to Mr. Vayansky and DER's Bureau of Litigation.
Had he asked for a return receipt, he would have realized well before tue 30 day -
deadline that the Board had not received his notice of appeal.

Furthermore, the Board moved its new address in-May 1982; mail sent to
the former Blackstone Building address was forwarded to the Board's present address
for a year thereafter, untilvMay 1983. It is not a breakdown in the Board's

operations, justifying allowance of an appeal nunc pro tunc, for the Board to have

permitted discontinuance‘of>mail forwarding from its former address after the Board
had been in its new quaréers for a full year;

" The appéllant also has alleged-—apparently in an effort to show that
mailing the notice of appeal to the Board's formeﬁ address was not negligent-—that
"the precise address of the Environmental Hearing Board appears to be in some state
of confusion." As evidence for this allegation, the appellant cites the facts tha