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FOREWORD

This volume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1993.1

The Environmental Hearing Board was originally created as a departmental
administrative board within the Department of Environmental Resources by the
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177. The Environmental Hearing Board
Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status of the
Board to an independent, quasi-judicial agency and expanded the size of the
Board from three to five Members. The jurisdiction of the Board, however, is
unchanged by the Environmental Hearing Board Act; it still is empowered “to
hold hearings and issue adjudications... on orders, permits, licenses or

decisions" of the Department of Environmental Resources.

1 This volume also contains one adjudication issued in 1992. That
. adjudication, South Fayette Township v. DER, 1993 EHB 1, was unintentionally
omitted from the 1992 volume.

ii



ADJUDICATIONS

CASE_NAME PAGE
Al Hamilton Contracting Company . . . . . . ¢« ¢ ¢ ¢ o o & e e e e s . 1651
Alpen Properties Corporation . . . . . . . . . . ¢ . .. e e e o s . . 1206
Altoona City Authority (90-570-MJ) . . « & v v v v v v v ¢ e o o o & 1727
Altoona City Authority (92-244-E) . . . . . « ¢ v ¢ v v s o v o « « . 1782
Loraine Andrews and Donald Gladfelter . . . . . . .. e e e s b e e . 548
Martin L. Bearer t/d/b/a North Cambria Fuel Company . . . . . . . . . 1028
Lawrence Blumenthal . . . . . . ¢ ¢ ¢ ¢ v i v v v vt e e e e e 1552
Brandywine Recyclers, INC. . . « ¢ v v ¢ ¢ ¢ ¢ v ¢ o o o o o o s o o o 625

Carlos R. Leffler, Inc. (91-210-W) and Airline Petroleum Co. (91-308-W) 864
Carroll Township Board of Supervisors . . . . ¢ ¢« ¢ v ¢ ¢« ¢ ¢ o o o & 1290
Concerned Residents of the Yough, Inc. (CRY) . . « v ¢« v ¢ ¢« ¢ ¢ ¢ o & 973

Concerned Residents of the Yough, Inc. and County of Westmoreland. . . 107

Croner, Inc. and Frank Popovich . . . . ¢ v v v v v v e v 0 v v v o 271
3 T o 1 . 208
Delaware Valley Scrap Company, Inc. and Jack Snyder . . . . ; ... . 1113
Envirotrol, INnC. . . v v v ¢ v v ¢ 0 v i e e i e e e e e e e e e e 1495
James E. Fulkroad d/b/a James Fulkroad Disposal . . . . . v. R A V4
Ganzer Sand & Gravel, Inc. . . . . . .. e e e e e e e e e e e e e 1142
Gemstar Corporation . . . . .. ... PO I 1260
Robert K. Goetz, Jr. . v v ¢ v ¢ ¢ v i i i e e e e e e e e e e e e e 1401
Grand Central Sanitary Landfill, Inc. . . . ¢ ¢ ¢ v ¢ v ¢ v v v v o 357
Greenbriar Associates . . . . ¢ ¢ v vttt et e e e e e e e e e s 1265
Halfway Coalyard, Inc. . . . . . . . . .. e e e e e e e e e e e e 36

iii



"Harmar Township . ¢« & v v v 0 0 v v vt e e et e e e e e e e e e 1856

Paul F. and Madeline R. Kerrigan . . . . . . e et e e e e e e e e e 453
LoBOTAto, INC. &+ v v v v vt e e e e e e e e e e e e e e e e e e e . 477
Lower Towamensing Township . . . . . « « v o v o o o e e e e 1442
Lower Windsor Township and People Against Contamination . . . . . . . 1305
Meadowbrook/Cornwallis Homeowners Assoc. . . . . . . e e e e e e e 1436
Richard A. Merry II . . . ¢ ¢ v v v v v v v v v v e e e v e o o . . 1746

Pagnotti Enterprises, Inc., d/b/a Tri-County Sanitation Company . . . 884

Raymond and Candia Phillips . . « ¢« v ¢ ¢ ¢ v v v v v v o v v o o o & 950
Pohoqualine Fish ASSOCTAtION + v v v v v e e e e e e e e 924
Quality Container Corporation . . . . . .. e e e e e e e e e e e 1276
Residents Opposed to Black Bridge Incinerator (ROBBI) . . . . . . .. 675
Charles W. Shay and Judith C. Shay and Don Herzog d/b/a Tri-State

Land Development Corporation . . . . . ¢ ¢« ¢ ¢ v v ¢ ¢ v ¢ o o o o 800
South Fayette Township (9/25/92) . . . . . . .. ... e e e 6 e e e 1
Sunshine Hills Water Company . . ¢« . « ¢ ¢« ¢ ¢ 4 v ¢ 4 ¢ o ¢ o o o o s 73
Vesta Mining Company . . . . . . . . . e s e e e e e e e e e e e 171
Wlesley H. and Carole 0. Young and JameS. AU . + « v v ¢« v ¢ o ¢ ¢ o & & 380

iv



OPINIONS AND ORDERS

CASE_NAME

Al Hamilton Contracting Company (March 11, 1993) . . . . . . .
A1 Hamilton Contracting Company (April 1, 1993) . . ... . ... ..
A1 Hamilton Contracting Company (May 4, 1993) . . . « ¢« v ¢« v ¢« v « &
The Babcock & Wilcox Company . . . . « v « v ¢ ¢ v v o o & P

Ernest Barkman, Grace Barkman, Ern-Bark Inc., and Ernest Barkman Jr. .

Roger and Kathy Beitel and Tom and Janet Burkhart . . . . . . . .. .
Beltrami Brothers Real Estate Inc.,etal. .. ... 0.
Black Rock Exploration Company, Inc. . . . « v ¢« ¢ ¢« v ¢ ¢ o o o o o« &
Borough of Glendon . . . . . . . . .. .. l. .. ./ ..........
Borough of Mount Pocono . . ... . ... ... . e e e
Car]gon Mining Company . . « « ¢ v v ¢ v o v o 4 o o s b b e e e e e
CBS, INC. & v v i v e e e e e e e e e e o o oo e e e e e e e e
Chester Residents.Concerned for Quality Living (10/20/93) . . . . . .
Chester Residents Concerned for Quality Living (11/23/93) . . . . . .
City of Harrisburg (88-120-W) (1/28/93) . .« . v ¢ ¢ v ¢ ¢ ¢ ¢« ¢ o o
City of Harrisburg (88-120-W) (2/19/93) . . v v v ¢ ¢ ¢ ¢« ¢ v e ¢ o »
City of Harrisburg (91-250-MJ) (1/29/93) . . . . . . . « . . e e e
City of Harrisburg (91-250-MJ) (2/17/93) & ¢ v v v ¢ v ¢ ¢ ¢ ¢« o o «
City of Philadelphia . . . . . . e ae e s s e s e e e s e s e e
Cityof Reading . . . & v v ¢ ¢ v v v v e et s e o o s o o o o s
Clarion, County of . . & v ¢ ¢ v v v 0 i i i e et e e et e v e o e
Concord Resources Group of Pennsylvania, Inc. (2/1/93) . . . . .. ..
Concord Resources Group of Pennsylvania, Inc. (4/2/93) . . . . . . . .

County of Clarion . . . . . . . . v v v v v v v o e e e e e e e



Crown Recycling & Recovery, Inc., et al. . . . . . ¢ o ¢ o v v v o o
Delaware Environmental Action CoaiitiOn'et al. (6/15/93) . . . . . . .
Delaware Environmental Action Coa]igjon et al. (9/29/93) . . . . . ..
Dunkard Creek Coal, Inc. (4/21/93) ....... e e e e e e e e e e e
Dunkard Creek Coal, Inc. (8/6/93) . . . . .« v v v v v v v v v o ..
Eastern Chemical Waste Systems, Inc. . ; ..... e e
- Elephant Septic Tank Service and Louis J. Constanza . . . ... ...
Ellis Deve1opment Corporation . . . . . . oo v v v .
Empire Sanitary Landfill, Inc. . . . . . . R e e e e e
Evergreen Association . . .. . . . . . . .. | e e e e e e e e e e
Evergreen Association and Steven and Holly Hartshone (3/25/93) . . . .
Evergreen Association and Steven and Holly Hartshone (4/6/93)

Michael W. Farmer d/b/a M. W. Farmer & Co. . . . . . « ¢« ¢ v v ¢« o o &
Loretta Fisher . . . . . & v v ¢ v v i i e e e et e e e e e e e e

James E. Fulkroad, d/b/a James Fulkroad Disposal and James E. and
Mildred I. Fulkroad . . « « v ¢« ¢ ¢ ¢ v ¢ 4 o v o ¢ o o s o o o o .

Glendon, Borough of . v . © ¢ v v ¢ v v vt e e e e e e e e e e e e
Grand Central Sanitary Landfill, Inc. . . . . . .. e e e e e e e e
Frank Greehwood ...........................
Gerald C. Grimaud et al. . . . « ¢ v v v v v v v v b e e e e e e e e
Mick Gromicko . . . . . . . . . o ¢ .. e e e e e e e e e e e e e
Hamburg Municipal Authority/Borough of Hamburg . . . . . . . . . . . .
Hapchuck, Inc. . . . . ¢ . ¢ ¢ v v v v v o o o v e e e "
Harrisburg, City of (88-120-W) (1/28/93) . . . « ¢« v « ¢ ¢ « « « e
Harrisburg, City of (88-120-W) (2/19/93) « v v v v v v v v v v v v v .
Harrisburg, City of (91-250-MJ) (1/29/93) . . ¢« v v ¢ ¢ ¢« v v o ¢ o &
Harrisburg, City of (91-250-MJ) (2/17/93) v & & ¢« ¢ v ¢ v v v o o« o &

vi



John HOPMEZES '+ v v v v v v v e et e e ettt e e e e e e
Hrivnak Motor Company . . . . . . . e e e e e e
Huntingdon Valley Hunt . . . . . . . . . .. e e e e e ,‘. .

Clérk R. Ingram, George M. Ingram, Gary C. ingram and ‘ _
Gregory B. Ingram . . « ¢« ¢ ¢ ¢ 4 o o 4 e 0 e b e e e 0 e e . e

Harold Johnson . . . . ..« . . . . e e i e e s e e e e e e
Kephart Trucking Combany S .
Keystone Carbon and 0il, InC. . . . ¢ ¢ ¢ ¢ ¢ ¢ o ¢ o o o o o o e e
Keystone Castings Corporation . . . . . . . . . ... e e e e e e .
Keystone Cement Company . . . . & v v v v v v o v o o o o o o o o o o
John and Sharon Klay, d/b/a Fayette Springs Farms . . . « « ¢« « « . .
l.ancaster County Solid Waste Management Authority et al. . . . . e e e

George C. Law, Glenn A. Weckel, Laverne R. HaW]ey, t/a/ G.L. & G.W.
Development CO. . « & v v v ¢ ¢ v 4 v o o 6 o s o o o o o s o 0 a0 e

James A. Lazarchik (Country Village) James A. Lazarchik (Sund1a1
VAITIAQE) & v v v o e v e e e et e e e e e e e e e e e e e e e

L.inn Corporation and L.T. Contracting, Inc. . . « « ¢ ¢ v ¢ ¢ ¢ o « &
Lower Windsor Township . . . . . e e e e e e e e s e e s e e e e e e
William May A AR BN
Edward P. McDanniels . . . . . . . . . ... .. © e e o s st e e

Middle Creek Bible Conference, Inc./Robert D. Crowley and .
Elizabeth Crowley . . . . v ¢ ¢ ¢ ¢t i v i et e e e et e e e

Milford Township Board of Supervisors e e e e e e e e e e
Mount Pocono Borough of .' ................. .
National Forge Company e e e e e e ; . .’. e e e e e e e e e e |
New_Cast]evTownship Board of Supervisors . . . . ¢« . v v v v 0w 0.
Mew Hanover Corporation (4/19/93). . . . . . .. ; e e e e e
New Hanover Corporation (5/14/93). v v v v v v 4 ¢ 4 v o v e e e e

North Pocono Taxpayer's Association/North Pocono C.A.R.E. . . . . ..

vii



The Oxford Corporation . . . . . . 332

e
David C. Palmer (4/8/93) « v v ¢ ¢ 4 ¢ 4 o ¢ ¢ o o o o o o o o o o o o 499

David C. Palmer (8/25/93). « « « v v e v w e e e e s e 1247
Philadelphia, City of . . &« ¢ ¢ ¢ ¢« v ¢ o v v o v e o o o o o o o «:s 532
Pine Creek Valley Watershed Association, Inc. and Richard J. Blair . . 450
Pennsylvania-American Water Company . . . « « « ¢ v v ¢ ¢« v ¢ o o o & 784
CarolT Rannels . . o ¢ v v v v v v v o v v e e v e e e e e e e ... . 586
Reading, City OF « v v v v v v v v v e e e e e e e e e .27
Realty Engineering Developers, Inc. . . « « ¢« ¢ ¢ v v ¢ v v o o v o 242
Rescue Wyoming and Jaynes Bend Task Force . . .. . .. Cee e e 4 b e 621
Rescue Wyoming, et al. (6/4/93). . e e e e e .. cee o 772

" Rescue Wyoming, et al. (6/17/93) . g i e e 6 e e e e e e e e 839
Scott Township, Al]egheny County . & & ¢ ¢ ¢ i v b e e e e e e e e e 310
Mary A. Sennett . . . . .. .. .. R 10
Sequa Corporation . . . ¢« ¢ ¢ ¢ v vt b e v e e e e e e e e e e e 1589
Keith Small . . . . . . ..o v v oo v, e e e e e 611
Smith, et al. & ¢ ¢ v v e i e e e e e e e e e e e e e e e e e e e 336
Kenneth Smith and Betty Smith, et al. . . . . . ¢ ¢ o v v v o v v o 732
Morris M. Stein, Down Under G.F.B., INC. . v « v v v v v ¢ v o o o o - 1381
Michael Strongosky (3/31/93) . . . . . .. e e e e e e e e e e e e e 412
Michael Strongosky (5/21/93) « « v v v v v v e e e e e e 758
Tussey Mountain Log Homes, Inc. and Tussey Mountain Recycling . . . . 187
Upper Montgomery Joint Authority . . . . . . . . . . . o v v v v o .. 192
Valley Peat and Humus, INC. . . ¢« & ¢ ¢ ¢ ¢« ¢ v v v v o v o o o o o o 1250
James E. WO + v v v v v v e e e e e e e e e e e e e e e 299
Hood Processors, et al. . . i v v v v i i e e e e e e e e e e e e 1601.

viii



James F. Wunder (1/22/93)
James F. Wunder (8/24/93)

oooooooooooooooooooooo

ix



1993 DECISIONS

Agency Law--1250
Air Pollution Control Act, 35 P.S. §4001 et seq.
emergency shutdowns--1305
fees--667
permits--675, 1305
regulations

25 Pa. Code, Chapter 127: Construction, Modification, Reactivation
and Operation

Subchapter A: Plan Approval and Permits (127.1 - 127.40)--524,
675, 1305

CERCLA (Superfund), 42 U.S.C. §9601, et seq.
Federé] v. Commonwealth role--1761
remedial investigation and feasibility study--1761
Clean Streams Law, 35 P.S. §691.1 et seq.
DER enforcement orders-;598, 1651
legislative policy--1442
nuisances--800
operation of mines
operator responsibility for pre-existing discharges--36, 1651
permits--1651
powers and duties of DER--1442
regulations
25 Pa. Code, Chapter 91: Water Resources
| standards for approval (91.31 - 91.33)--477, 548
25 Pa. Code, Chapter 92: NPDES
application for permits (92.21 - 92.25)--477



approval of applications (92.31)--477
permit conditions (92.41)--1107
permits (92.3 - 92.17)--477

25 Pa. Code, Chapter 93: Water Quality Standards
statewide water uses (93;4)--171

appiication of water quality criteria to discharge of .
pollutants (93.5)--171

25 Pa. Code, Chapter 95: Waste Water Treatment Requirementé
general requirements (95.1)--477 | o
responsibilities of landowners and occupiers
personal liability--453, 800, 1552, 1727, 1746 |
sewage discharges--1107, 1442
unlawful condu¢t5-800 |
Coal‘and’C1ay Mine Subsidente Insuranée,Fund, 52 P.S. §3201 et seq.--950

Costs Act (Award of Fees and Expenses for Administrative Agency Actions),
71 P.S. §§2031 - 2035

award of fees and expenses--1193

definitions--849

prevailing party--849

rules and regulations--849
Dam Safety‘and Encroachments Act, 32 P.S. §693.1 et seq.

regulations ~

25 Pa. Code, Chapter 105: Dam Safety and Waterway Management
Subchapter B: Dams and Reservoirs--784

Defenses |

compliance impracticable--1761

estoppel--36, 192, 1727
EHB Act, 35 P.S. §7511 et seq.--617, 1390, 1761

X1i.



EHB Practice and Procedure
admissions--800, 1541
amendment of p]ead1ngs and not1ce of appea]--246 350 443 578, 1589
appeal nunc pro tunc--332 425, 443, 1024 1390

appealable actions--13, 20, 66, 163, 187 192, 263, 310 332, 477, 524,
573, 590, 667, 1008 1247 .1305 _1533 1550 1639

burden of proof
under acts
Clean Streams Law--1727
Sewage Facilities Act--1290
under Board’s rules
civil penalties--625, 864, 1113, 1401

in general, party asserting affirmative--171, 271, 357 380,
-+ .924, 950, 1260, 1305, 1442, 1552, 1727, 1746, 1761 1782~}

orders to abate pollution or nuisance--36, 73, 208, 453, 625,
1028, 1206, 1232, 1265, 1401, 1552, 1746

refusal to grant, issue, or reissue a license or permit--271,
357, 884, 1113, 1442, 1495 :

revocation of license or permit--1142
shifting burden of proof--1651

third party appeals of license or perm1t--1 107, 271 548,
675, 924, 973, 1305

certification of interlocutory appea1~to Commonwealth Court--156, 220, 1645
clarification of order--421
cold record, adjudication of--73
collateral estoppel
6f a DER order--973, 1305
of an EHB final order--536

consent orders, adjudications, and agreements--107

xii



continuances and extensions--1276
declaratory judgment--590, 1283
demurrer--1610
discovery
 experts--226, 611

requests for admissions--254
estoppel

equitable--884, 1028, 1782
evidence '

business records--1651

chain of custody--i651

experts--884, 924, 1630

hearsay--36, 208, 738, 1782

motion in limine--226, 342

parol evidence--36 _
scientific tests--625, 675, 1028, 1651
written testimony--924 |
failure to comply with Board order--1024
finality--412, 503 ‘
judgment on the pleadings--30, 1101, 1533, 1849
judicial notice--536, 884, 1630, 1761

jurisdiction--20, 163, 192, 271, 310, 477, 924, 1014, 1193, 1247, 1390,
1639, 1761, 1838

pre-emption by Federal law--1008
mandamus--621
mootness

factor in assessing future penalty--1842

xiii



no relief available--66, 242, 477, 586, 621, 625, 656,834, 1008,
1244, 1283, 1305, 1401, 1529, 1842

motion to dismiss--20, 163, 192, 232, 310, 590, 621, 765, 834; 839, 1014,
1101, 1247, 1283, 1381, 1529, 1550, 1639, 1838 :

motion to limit issues--246, 299, 792, 1381
motion for nonsuit--90
motion to strike--107, 246, 254, 299, 342, 884, 1509
motion to substitute a party--1842
notice of appeal
issue preclusion--73, 107, 299, 792, 1101, 1761, 1856

perfection of appeal--20, 27, 192, 232, 263, 332, 425, 499, 532,
656, 796, 800, 1250, 1265, 1390, 1490, 1550, 1589, 1838

Pennsylvania Rules of Civil Procedure--226, 536, 1571, 1610
pleadings--1610
posthearing brief--73, 1142, 1206, 1552, 1782
failure to file--1260, 1436, 1856
prehearing brief--299, 578, 1142, 1509
| preliminary objections--1571, 1610
pro se appellants--73, 765, 1101
reconsideration
exceptional circumstances--220, 432, 732, 758, 1630, 1645
interlocutory order--156, 220, 418 |
new evidence--758, 1761
tfme]ihess--?SB
recusal--1601
relevancy--800, 884
remand--784, 834, 1761
re-opening of record--884, 1113, 1761

xXiv



res judicata--536
ripeness--590
sanctions--611, 772, 796 )
scope of review--357, 432, 884, 1206, 1305. 1651, 1761, 1856
settlement--777, 1761 |
standing-~10, 232, 299, 839, 1589

representationé] standing--839

summary judgment--96, 412, 450, 510, 536, 656, 839, 1107, 1378, 1529,
1541, 1547 : o ' :

supersedeas--314, 329, 336, 598, 732, 1513
waiver of issues--107, 380, 973, 1028, 1206, 1401, 1541, 1552, 1782
Eminent Domain Code, 26 P.S. §1-101 et seq.--1014
Federal Clean Water Act, 33 U.S.C. 1281 - 1297 "
grants '
costs--1782 -
regulations
Federal
40 C.F.R. Chapter 1--1782
Hazardous Sites Cleanup Act, 35 P.S. §6020.101 et seq.
administrative record--1571
allocation - mediation and moratorium--1571
hazardous waste facility siting--573
relation to other laws--1571
scope of liability--1571
Infectious Waste Incinerator Construction Moratorium, 35 P.S. §6019.1 et seq.
legislative findingsfe1513

moratorium--1513

Xv



waste plan--1513

Municipal Waste P]ann1ng, Recycling and Waste Reduction Act, 53 P. S
§4000.101et seq. (Act 101)

municipal waste planning
comﬁiéteness review--357
content of plans--656
future availability--656
powers and duties--96
Mun1c1pa11t1es Planning Code, 53 P. S §10101 et seq.
mediation--617
0i1 and Gas Act, 58 P.S. §601.101 et seq.--1746"
Pennsylvania Constitution--357
Article I, Section 1--1513
Article I, Section 26--1513
Article I, Section 27--107, 548, 675, 973, 1305, 1442, 1513, 1761
Pennsylvania Safe Drinking Water Act, 35 P.S. §721 et seq.
powers and duties of DER-73
regulations
25 Pa. Code, Chapter 109 o _
Subchapter B: MCLS or Treatment Technique Requirements--73
Subchapter G: System Management Responsibilities--73
Powers and Duties of DER
abuse of discretion--107, 1232, 1265, 1276, 1290, 1442, 1651, 1856
administrative compliance orders--1849

Department’s interpretation of its regulations controls--96, 357, 1305,
' 1782, 1856

economic effects of action, duty to consider--336, 1232

xvi



enforce regulations, duty to--1442, 1651
" power to enforce a policy not enacted into regulation--163
presumption that regulation is valid--336
prosecutorial discretion--13, 163, 232, 432, 924, 1401
timing of decision-making--380 |
Sewage Facilities Act, 35 P.S. §750.1 et seq.

definitions-~1290
official plans--477, 548, 1442
permits-477
powers and duties of DER--548, 1442

enforcement orders--1290
regulations

25 Pa Code Chapter 71: Sewage Facilities

Subchapter B: Official Plan Requirements--30, 380, 1442

Subchapter C: New Land Development Plan Revisions--477, 924,
11290, 1442

25'Pa. Code Chapter 72: Program Administration
‘ ~Subchapter C: Administration of Permitting Requirements--1290
Solid Waste Management'Act, 35 P.S. §6918.101 et seq.
bonds--590, 973 |
civil pena1t1es--625 1113 1401
definitions
storage/disposal--1206, 1610
transfer facility--314, 1401
licenses
grant, denial, medification, revocation, or suspension--884, 1305

requfrement of--738

xvii



permits
grant, denial, modification, revocation or suspension--lO?, 1142
requirement of--1113
personal liability--800
powers and duties of DER--1761
public nuisances--107, 800
regulations
725 Pa. Code, Chapter 75: Solid Waste Managemeht
Subchapter C: Permits and Standards--1856
25 Pa. Code, Chapter 267: Financial Requirements--973
25 Pa. Code, Chapter 270: Permit Program
permit modification, revocation and reissuance--1495
pubTlic notice and hearings--1495
25 Pa. Code, Chapter 271: Municipa1 Waste Management
Subchapter A: General-:SlO, 800, 1401

Subchapter B: General Requirements for Permits and
Applications--800, 1113, 1305, 1381, 1401, 1513

. ..Subchapter C: Permit Review Procedures and Standards--357, 884,
1305

Subchapter E: Cfvi]JPena1£ies and Enforcement--1113
25 Pa. Code, Chapter 273: Municipal Waste Landfills |
application requirements (273.101 - .ZOC)
phase I--510
phase II--510, 1305
operating requirements (273.201 - .400)
~general provisions (273.201 - .203)--1305
" daily operations (273.211 - .222)--510, 1305
cover and vegetation (273.231 - .236)--357»

Xxviii



water quality protection (273.241 - .245)--510
liner system (273.251 - .260)--510
25 Pa. Code Chapter 279: Transfer Faci]itiesf-314, 1381
25 Pa. Code Chapter 285: Storage and Transportation-f314
reporting requirements--738, 1610 | |
unlawful conduct--625, 800, 1113
waste, types of
hazardous waste
permits--1206
municipal waste
permits--738, 1113 |
rééidua] waéte |
disposal, processing, or storage--625, 738, 1206
permits--738 . |
transport--625
Statutory Construction Act, 1 Pa. C.S.A. §1501 et seq.
legislative intent controls--864, 1746
Storage Tank and Spill Prevention Act, 35 P.S. §6021.101 et seq.
civil penalties--864 |
distribution to unregistered tanks--864
interim reduirements and discontinued Qse--432
Storm Water Management Act, 32 P.S. §680.1 g;,§9g47-503
Subsidence Act, 52 P.S. §3201 et seq.--425 | |
Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq.
bonds

forfeiture--1265

Xix



civil penalties | |
prébaymeht'requ}rement--1390
definitions | -
surface mining--208
enforcement orde;s-¥598; 1849
failure to comply with an order of DER--1265
health and safety |
abatement of nuisances--1651
affecting water supply--1028
licenses and withholding or denial of permits and 1icensés
refusal of DER to issue, renew,'or amend |
unlawful conduct by person, partnership, association, etc.--1265
mining permits _
content of pérmit application
consent of landowner to entry--271
off-site discharges--232, 1651
regulations A |
25 Pa. Code Chapter 86: Surface and Undergfound Coal Mining: General
Sﬁbchaptér A: General Provisions--1, 208 |
Subchapter B: Permits--232, 271
Subchapter H: Enforcement and Inspection--598, 1651
25 Pa. Code Chapter 87: Surface Minfng of Coal
Subchapter A: General Provisions--208
United States Constitution
Commerce'Clause-4314
double jeopardy--1651
Due Process Clause--357, 884

XX



equal protection--357
federal v. state authority--1761
self-incrimination--1113, 1651

takings--1014, 1290

Xx1



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2nd FLOGR — MARKET STREET STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457

. HARRISBURG, PA 171058457 M. DIANE SMITH
717.787-3483 SECRETARY TO THE BOARD

TELECOPIER 717.783.4738

MEADOWBROOK/CORNWALLIS HOMEOWNERS ASSOC.

V. EHB Docket No. 92-290-MR

* o8 ev oo oo

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 22, 1993
and EAST GOSHEN TOWNSHIP, PERMITTEE

ADJUDICATION

Robert D. Myers, Member

Syllabus:

DER approved a revision to an Official Sewage Facilities Plan
providing for sewer service to a portion of the municipality by the use of
grinder pumps rather than gravity flow. The Board rules that Appellant waived
its challenge to this action by failing to file a post-hearing brief.

Procedural History

Meadowbrook/Cornwallis Homeowners Association (Appellant) instituted
this proceeding on July 31, 1992, seeking.review of the approval by the
Department of Environmental Resources (DER) on July 2, 1992, of a Planning
Module for Land Development revising the Official Sewage Facilities Plan of
East Goshen Township, Chester County (Township). The revision provided
central sewer service to 73 existing residential dwelling units on 200 acres
of land in the Township. Appellant objects to the revision becéuse it would

involve the use of grinder pumps rather than gravity flow.
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- A hearing was scheduled to begin in Harrisburg on March 16, 1993
before Administrative Law Judge Robert D. Myers, a Member of the Board.
" Notice of this hearing, which was sent to the parties on January 20, 1993,
admonished that requests for continuance had to be filed "at least two weeks
before the scheduled hearing date.” On March 8, 1993 (eight days prior to the
scheduled hearing date), Appellant requested a continuance, which was denied
by a Board Order dated March 11, 1993.

On March 11, 1993 Appellant's legal counsel withdrew his abbearance
and Appeilant advised the Board that it would proceed without legal
representation.. On March 15, 1993 Appellant requested another continuance
because of weather conditions. The Board office was closed that day and the
request could not be considered until the morning of March 16, 1993. At that
point, Apbe]]ant stated that the request was moot. Accordingly, it was not
acted upon.

When the hearing convened on March 16, 1993 the Township and DER were
represented by legal counsel and Appellant was represented by two of its
| officials. Upon being questioned by Judge Myers, these officials elected to
proceed without legal counsel. Thereupon Judge Myers explained to them the
procedures applicable to hearings before the Board.

During the. hearing Appellant attempted to enter into evidence
documents prepared by persons who were not intended to be called as witnesses.
Since none of the hearsay exceptions applied, Judge Myers refused to admit
them.l At the conclusion of Appellant's case-in-chief, the Township (joined

by DER) moved for:a directed Adjudication in its favor on the ground that

, 1 This ruling prompted one of Appellant's officials to acknowledge that
their former legal counsel had forewarned them that they would run into this

very difficulty.
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Appellant had not made out a prima facie case. Judge Myers stated that ﬁe
alone could not grant such a motion but was of the opinion that a prima facie
case had not been made out. He gave the Township and DER the option of going
forward with their cases-in-chief or of resting without presenting any
evidence. They chose the latter and fhe hearing was adjourned;

- Prior to the adjournment, Judge Myers informed the parties that a
briefing order would be issued and explained to Appellant's officials the
purpose of a post-hearing brief. The briefing order was issued on Abri] 20,
1993 giving Appellant until May 14, 1993 to file its post-hearing brief.
Appellant failed to file and on May 26, 1993 the Board issued an Order stating
that Appetllant's failure tovfi1e would constitute a waiver. The Township
filed its post-hearing brief on June 10, 1993 within the time set by the
Board's May 26 Order. DER elected-not to file.

The record consists of the pleadings, a hearing transcript of 64
pages, a partial Stipulation of Facts and 3 exhibits.

After a full and complete review of the record, we make the
following:

FINDINGS OF FACT

1. Appellant is the Homeowners Association for the Meadowbrook/
Cornwallis area of East Goshen Township, Ghester County (partial Stipulation
of Facts).

2. DER is an administrative department of the Commonwea]th of
Pennsylvania and is responsible for ddministering the provisions of the Clean
Streams‘Law (CSL), Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§691.1 et seq.; the Pennsylvania Sewage Facilities Act (SFA), Act of January
24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 et seq.; and the rules

and regulations adopted pursuant to these statutes.
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3. The Township is a Township of the Second Class, located in :
Chester County,. with offices at 1580 Paoli Pike (partial Stipulation of
Facts).

4. The Township Sewer System is owned by East Goshen Municipal
Authority and leased to the Township (partial Stipulation of Facts).

5. On or about September 19, 1991 the Township submitted to DER a
Planning Module for the installation of a Tow-pressure sewer system in the
Meadowbrook/Cornwallis area of the Township (partial Stipulation of Facts).

6. On or about October 3, 1991 DER determined that the initial
submittal by the Township was incomplete and returned it, in its entirety, to
the Township (partial Stipulation of Facts). |

7. The Township resubmitted the Planning Module on March 18, 1992
(partial Stipulation of Facts).

8. On or about July 2, 1992, DER approved the Planning Module which
revised the Township's Official Sewage Facilities Plan (partial Stipulation of
Facts).

9. The action of DER approving the revision to the Township's
Official Sewage Facilities Plan was appealed by the Appellant to the
Environmental Hearing Board (partial Stipulation of Facts).

10. A hearing on the appeal was. held on March 16, 1993.

11. Appellant failed to file its post-hearing brief.
- 12. On May 26, 1993 the Board issued an Order declaring that
Appellant’s failure to file a post-hearing brief constituted a waiver. -
, DISCUSSION

Appellant has the bﬁrden of proof: 25 Pa. Code §21.101(a). To carry

its burden Apbe]fant must prove by a preponderance of the evidence that DER

acted illegally or abused its discretion in approving the revision to the
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Township’'s Official Sewage Facilities Plan: 25 Pa. Code §21.101. Our review
of the matter is limited, however, to those issues raised by Appeilant in its
post-hearing brief. Any issues not raised in post-hearing briefs are deemed
waived. Lucky Strike Coal Co. and Louis J. Beltrami v. DER, 199 Pa. Cmwith.
440, 546lA.2d 447 (1988); Delaware Valley Scrap Company, Inc. and Jack Snyder
v. DER, EHB Docket 89-183-W (Adjudication August 5, 1993).

Since Appellant did not file a post-hearing brief, it waived the only
issue raised in its appeal. Accordingly, there are no issues for the Board to

adjudicate.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject
matter of the appeal.

2. Appellant has the burden of proving by a preponderance of the
evidence that DER acted illegally or abused its discretion in approving the
revision to the Township’s Official Sewage Facilities Plan.

3. Appellant failed to file its post-hearing brief.

4. Appellant waived the only issue raised in the appeal.

ORDER
AND NOW, this 22nd day of September, 1993, it is ordered that

Appellant’s appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

aginw Weetfimg
MAXINE WOELFLING

Administrative Law Judge
Chairman
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EHB Docket No. 92-290-MR

DATED: September 22, 1993

cc: Bureau of Litigation

© . Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Douglas G. White, Esq.
Southeast Region
For the Appellant:
Anthony Janiec, Esq.

" West Chester, PA

S -
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLLOOR — MARKET STREET STATE OFFICE BUILDING
: 400 MARKET STREET, PO. BOX 8457
"HARRISBURG, PA 17105.8457 M. DIANE SMITH
o ’ 717.787-3483 SECRETARY TO THE BOARD
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|

LOWER TOWAMENSING TOWNSHIP

V. EHB Docket No. 92-149-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 23, 1993

ADJUDICATION

By Richard S. Ehmann, Membef ‘
Synopsis

In the appeal from DER’s rejection of its prqposed 537 Plan revision,
it is the municipélity Which bears the burden of prbving DER’erred; Where'a
regiona]vtreatmeﬁt concept and local treatment concept are eva]datéd by DER
and the proposal for a local treatment plant is rejécted,‘the fownship'
appellant must show that DER’s conclusion to the effect that atsihgle regional
facility is better than multiple plants was an abuse of its discretidn. In
reviewing prbposed 537 Plan revisions, DER must consider more than the option
costing the least amount and mdst review proposed revisions considering
regional treatment facilities, present and future uses of the particu]ar
stream, and water quality management and pollution control in the entire

watershed.
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- In an appeal from DER’s rejection of a proposed 537 Plan revision,
this Board conducts a de novo review and is not l1imited in the evidence it may
consider to evidence previously offered to DER by the municipality.

Where DER confines its review of a municipality’s proposed 537 Plan
revision to the sewage facilities’ issues and does not involve. itself with
analysis of local planning or zoning issues {or other issues of local
concern), it may properly "second guess" the municipality as to the sewage
facilities proposed without infringing on fhe municipality’s responsibilities
under the Sewage Facilities Act and Article I, Section 27 of the Pennsylvania
Constitution.  This. is because of DER’s separate but intermingled duties under
this section of the Constitution, the Sewage Facilities Act and the Clean
Streams Law.

Background

By letter dated March 10, 1992, DER advised Lower Towamensing
Township ("LT") that DER was denying LT’s proposed revision of its Official
Sewage Plan. The letter pointed out that DER’s review of the two options
studied in LT’s proposed revision caused DER to conclude that the preferged
- option for LT was a regional sewerage system with treatment at the exist{ng
Palmerton sewage treatment plant ("STP") rather than construction and |
operation by LT of a second separate STP. On April 8, 1992, LT appealed DER’s
decision to this Board.

’In due course the parties filed their respective Pre-Hearing
Memoranda; On September 17, 1992, the appeal was reassigned to the writer

because of Board Member Fitzpatrick’s resignation from the Board. On February
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2 and 3, 1993, we conducted a hearing on the merits of LT’s.appeal, and we
thereafter received the parties’ Post-Hearing Briefs.

After a full and complete review of the record in this appeal, which
consists of a transcript of 492 pages and 29 Exhibits, we make the following
findings of fact. 7

FINDINGS OF FACT

1. DER is the agency with the duty and authority to administer and
enforce the Clean- Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. §§ 691.1-691.1001 ("Clean Stkeams-Law"); the Pennsylvania Sewage -
Facilities Act, Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S.
§§ 750.1-750.20a ("Act 537"); Section 1917-A of the Administrative Code of
1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17; and the
rules and regulations promulgated thereunder. (Stip.)1

2. LT is a township located in southeastern Carbon County,
Pennsylvania with a mailing address of R.D. #2, Box 211-A, Palmerton, PA
18071. (LT’s Notice of Appeal; C-2)

3. LT can roughly be described as shaped 1ike a 1obstef which, with
jts claws extended before it, surrounds the Borough of Palmerton (also located

in Carbon County) on three sides. (R-47; B-2)

1 Stip. is a reference to the parties’ Joint Stipulation, which includes

stipulations of fact. It is Board Exhibit No. 1. R-___ is a reference to a
page in the merits hearing’s transcript. C-_  references one of DER’s
exhibits. T-__ references one of LT's exhibits and B- references a Board
exhibit. ‘ -
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Palmerton’s STP

4. PSC Engineers and Consultants, Inc., are the engineers for
Palmerton and its Authority as to Sewers and the STP. (T-6, R-277)

5. Chung Lyu Liu ("Liu") is a registered professional engineer
employed by PSC. (R-313; C-26) He prepared all of PSC’s studies for
Palmerton. (R-386-388, 392)

6. Since 1966 Palmerton Borough’s sewage needs have been served by a
municipal sewage collection system and conventional contact stabilization STP
which discharges to Aquashicola Creek. (T-6, T-7, T-10; C-11)

7. Palmerton’s STP is made of concrete and has an estimated useful
1ife in excess of 70 years. (R-333)

8. Palmerton’s STP is owned by the Palmerton Municipal Authority,
which leases the plant to Palmerton to operate and maintain. (R-264) . The
Palmerton Municipal Authority also owns the land adjacent to the STP on which
there is a baseball field and basketball court. (R-271-272; C-22)

9. Roger Danielson ("Danielson") is Palmerton’s Borough Manager
(R-263) and is responsib]é for operation of Palmerton’s STP. (R-263-264)
Danielson is a licensed sewage treatment plant operator for an STP the size of
Palmerton’s STP and serves as one of the backup operators of Paimerton’s STP.
(R-268, 279)

10. The location of Palmerton’s STP is circled in green on the map

which is Exhibit C-16. (R-270)
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11.  Palmerton’s STP is located between a half mile and a mile from
the point where Aquashicola Creek enters the Lehigh River. (R-171, 265; C-2,
C-16)

12. Palmerton’s STP operates within the effluent 1imitation of the
NPDES Permit? issued for its operation by DER. (R-266-267; C-14)

13. On an average, Palmerton’s STP currently sees 450,000 gallons pper
day (gpd) of sewage flows (T-323-324), although there have been some peak flow
exceedances of plant capacity. (T7-223;7-6, T-7). To handle added projected
sewage flows from LT would take a 30% expansion of the STP’s aeration tank,
and this expansion would be to handle peak flows. There is room within the
fenced-in area at this STP to expand the STP not only to handle the .2
million galions per day (mgd). (200,000 gallons per day) maximum projected
volume of sewage from LT, but also to handle up to .56 mgd of added flow.
(R-266, 323-326)

14. Palmerton’s fenced-in STP is not within the 100-year floodplain
of Aquashicola Creek but is within its 500 year floodplain, according to
current Federal Emergency Management Agency ("FEMA") mapping. (R-419; C-16)

15. The relevant portion of Aquashicola Creek in Palmerton and LT is
classified for trout stocking and migratory fish by DER in 25 Pa. Code
§93.9(d). (Stip.) |

2 This is the National Pollutant Discharge Elimination System Permit issued
by DER pursuant to Section 202 of the Clean Streams Law (35 P.S. §691.202) and
25 Pa. Code §892.3 and 92.5.
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Existing Sewage Treatment Plans
16. As early as 1969, Palmerton’s Official Sewage Plan ("537 Plan")

called for LT to dispose of its sewage at Palmerton’s STP. (C-11)

17. Exhibit C-8 is an agreément dated November 12, 1973 between
Palmerton, its Authority and LT which provides that LT may build a municipal
sewage collection system to collect sewage from areas of LT adjacent to
Palmerton and convey it to Palmerton’s STP for treatment. Exhibit C-8
reflects that Carbon County’s Master Sewerage Plan calls for this to occur
also, and that at that time LT’s engineers had conducted a study showing that
this was then feasible. (C-8) o

18. In late 1974 LT was issued Sewerage Permit No. 134401 by DER to
construct a sewage collection system, and pump station and force main for
conveyance of this sewage to Palmerton’s STP for treatment. (R-380; C-7)

19. The sewerage system called for in Sewerage Permit No. 134401 was
never built. (R-53)

20. DER’s Comprehensive Water Quality Management Plan for the Upper
Delaware Area ("COWAMP Plan") recommends regional treatment of sewage in this
area. (R-409-411)

LT’s 537 Plan

21. LT’s consulting engineers are Spotts, Stevens & McCoy, Inc.,
("SSC"). (R-89-121; C-2)

22. DER became aware of LT’s proposal to build its own STP because LT

applied to PennVEST for funding assistance as to this proposal and, pursuant
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to a DER/PennVEST agreement, DER reviews Part 1 and Part 2 of applications for
PennVEST funding on PennVEST's behalf. (R-379)

23. Because of this PennVEST review and the 1974 permit which DER
issued to LT to connect to Palmerton’s STP, DER advised LT that there was no
537 Plan authorizing what is proposed in LT’s PennVEST application. (R-380)

24. As a result of LT's proposal, which is not for regionalized
sewage treatment, DER set up a meeting in October of 1990 with LT, Palmerton,
East Penn Township, Perrysville and Bowmanstown to discuss the need for new
537 Plans for .all of the municipalities and regional sewage treatment.
(R-125-128, 386, 408, 420)

25. This 1990 meeting also discussed an earlier PSC study as to the
cost to expand Palmerton’s STP to provide treatment for all .five
municipalities. (R-386-387)

| - 26. Thereafter Bowmanstown, East Penn Township and Perrysville, which
all naturally drain toward Bowmanstown and were proceeding with a unified plan
for sewage collection and treatment, were dropped from further meetings.
(R-127, 387-388)

27. The departure of the three municipalities to proceed with their
own project reduced the needed expansion of Palmerton’s STP to serve all five
from 560,000 gpd to 200,000 gpd to cover LT’s needs. (R-387) As a result
PSC’s Liu prepared Revision 1 to PSC’s expansion costs projection on October
of 1991 which addressed costs of expanding Palmerton’s STP by only the 200,000
gpd flow projected for LT. (R-388-389)
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28. LT’s proposed 537 Plan commits to construction of a municipal
sewage collection system and construction of an STP to be owned and operated
by LT. (C-2) LT’s proposed 537 Plan was.completed in 1985 but not provided to
DER for its review until August of 1991. (R-58; C-2)

29. MWhen LT’s engineers submitted the 1985 Plan, DER advised LT that
DER could not approve the 1985 Plan because ‘the regulations governing such
plans had changed in 1989 and the plan did not meet these new requirements.
(R-381)

30. Thereafter, when DER met with LT and Palmerton representatives,
DER found some costs in PSC Revision 1 which did not belong there in DER’s
opinion, and LT’s consultant found some errors in it as well, so PSC’s Liu
prepared Revision 2. (R-390, 392)

31. " In response to Revision 2, LT’s consultant prepared Addendum A,
which was -adopted in October of 1991 and submitted to DER in 1992. (Stip.;
R-392; C-3) In part Addendum A addresses the cost comparison between LT's
proposal and treatment of sewage from LT at Paimerton’s STP. Addendum A also
contains a proposed schedule for implementation of LT’s proposal and attempts
to further justify this proposal. (C-3)

32. LT’s Addendum A was not satjsfactory to DER in terms of the
requirements for a revision of a 537 Plan because it included too great an
engineering cost, inserted contingency funding at two separate locations,
omitted all:operation and maintenance costs and failed to fully break down

LT’s lump sum costs for its proposed STP. (R-392-394)
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33. As a resuTt, SSC prepared Addendum B for LT which was. adopted by
LT and received by DER in March of 1992. (Stip.; R-394; C-4) It is the first
of the plans, revisions, and addendums to look at all at floodplain issues.
(R-394)

Sewage Treatment Needs in L1

34. The parties agree that‘theré is both a present and future need
for a municipal sewerage system to serve the several populated areas of LT.
(Stip.)

35. The village of Aquashicola is located within LT immediately
adjacent to Palmerton. (C-5) There are numerous malfunctioning on-lot septic
systems in Aquashicola and the Village of Walkton. (R-51) In these areas,
wash water also flows from homes onto the public streets. (R-61)

36. Construction of either the STP and sewerage system proposed in
LT’s revision of its 537 Plan or a sewérage system connected to the Palmerton
STP would fully address the need for sewage treatment in LT. (R-452) These
two sewering options are nearly identical differing only as to sewage
treatment. (R-384)

LT’s Plant Site

37. The site proposed by LT for location of its STP is in Palmerton,
not LT. (R-72-73) It is a 3.5 acre site owned by Horsehead Industries, Inc.
(formerly Zinc Corporation of America) which has agreed in principle to lease

it to LT for 99 years at $1.00 or $2.00 per year. (R-71; T-9) Zinc
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Corporation of America operated a zinc smelting plant on a tract of Tand of
which this 3.1 acres was a part and portions of this larger tract are a
federal Superfund site, but not this 3.1 acres. (R-82, 86)

38. LT selected this proposed STP site because it is the lowest point
in elevation to which LT's sewage could flow by gravity. (R-95, 158)

39. Palmerton’s STP is at a lower elevation than therLT proposed STP
site.. (R-95) It is not clear whether a pump -station and force main would be
required to convey sewage from LT’s collection sewer system to Palmerton’s STP
or if it could flow there by gravity, as this has not been formally studied.
(R-362, 402, 479) Under LT's proposed 537 Plan, one pump station and force
main would be built to convey sewage to LT’s proposed plant from. the east side
of Aquishicola Creek. (R-463; C-2) However, there is no reason that that pump
station plus a second one would be needed to convey LT’s sewage to Palmerton.
(T-402-403)

40. LT’s proposed STP site is located on the inside of a curve of
Aquashicola Creek, directly across from the point where Mill Creek joins
Aquashicola Creek. (R-80, 87; T-16) It is approximately 5,700 feet upstream
of Palmerton’s STP on Aquashicola Creek. (R-80, 420)

41. Across from LT's sité on Aquashicola Creek, the creek bank is an
8 to 10 foot high concrete retaining wall. (R-88-89, 275-276) On the proposed
STP’s side of the creek, the stream bank risés in a more gentle slope toward

the proposed STP site. (R-88-89)
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The 100 Year Flood Plain
42. LT's proposed STP plant site is located within the 100-year

floodpiain of Aquashicola Creek according to a mapping of this floodplain by
FEMA. (R-431) |

43. FEMA’s mapping study of the area shows the 100-year flood’s
elevation to be 410 feet at the site of LT’s proposed STP. (R-166)

44, EXhibit T-16 shows that a portion of the plant would be below
this elevation and that there is no access to the plant during such a flood
because all access roads are at a Tower elevation. (R-434, 446-447)

45. Because Aquashicola Creek is part of the Delaware River
Watershed, construction and operation of STPs are regulated in part by the
Delaware River Basin Commission ("DRBC"). (R-468; C-11) Construction of LT's
STP cannot occur without review and formal approval of the DRBC because the
proposed STP location is in the 100-year floodplain. (R-468; C-10) In such
situations DRBC requires an HEC-2 study to show the extent the proposed
facility is in the floodplain and requires the STP to be flood-proofed (i.e.,
raised at least a foot above the 100-year flood’s elevation). (R-468-469)

46. To the extent that the entire site for the proposed STP is at a
410 foot or less elevation, as shown by LT’s Exhibit T-16, and this is the
* FEMA mapped 100-year flood elevation, the entire plant would have to be raised
at least one foot above this 410 foot elevation to get DRBC approval.
(R-433-434, 469)

47. A floodway is the main water carrying channel of a stream in

flood (R-230), while the flood fringe is the area between the floodway of a

1452



stream and the outside edge of the floodplain, and a floodplain will include
the floodway and the flood fringe. (R-231)

48. -Because the FEMA maps are not clear as to whether LT’s proposed
plant site is also within Aquashicola Creek’s floodway, and DRBC regulations
prohibit construction of. STPs in such locations, a study demonstrating that
this site is not in the floodway would have. to be submitted before building of
the plant could be approved. (R-435-437)

49. LT’s engineer agrees that construction of an STP in a floodway is
undesirable. (R-208)

50. If LT’s proposed STP were inundated in a flood, this would
represent a serious environmental hazard. (R-210)

51. LT’s proposed STP site may also be subject to flood erosion
because when Mill Creek is at flood, it aims it velocity at this site. (R-438)

52. There is no room to expand LT’'s proposed STP at the proposed site
which is not in the 100-year floodplain or the floodway. (R-438, T-16)

_53. Floodplain/flooding issues are normally addressed by DER as to
sewerage proposals during its review of proposed 537 Plans. (R-467) DER
initially denied LT’s 537 Plan revision on the issues of cost and '
environmental issues without analysis of~f1ood plain issues because it was
unaware of any flood issue. (R-445, 459) DER was unaware of the flooding
issue because LT’s submissions showed floodplain mapping only for LT and not
for Palmerton, which is proposed STP’s site. (R-204)

54. Assuming that LT’s proposed STP site is not in the floodway but
on the floodplain, the cost of flood-proofing LT’s proposed STP and |
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flood-proofing the access road to it in regard to the 100-year flood are not
separate]y set forth in LT’s cost analysis of this option (in Addendum B) but
that analysis contains a 25% contingencies figure which would cover the
estimated $55,000 cost. (R-208-211, 434-435) |

55. The cost of doing the HEC-2 study necessary to address DRBC’s
flood plain concern is approximately $3,000. (R-332)
The Township Supervisors’ Position

56. The township supervisors of LT‘do not wish to be a customer of
Palmerton but want their own STP, even though they agreed to be a customer of
Palmerton in 1972-73. (R-92, 95) '

57. LT’s supervisors directed its engineers to justify a township
STP. (R-91-93)

'58. SSC expects to be LT’s engineers if LT’s 537 Plan ié’approved and
LT builds its own STP instead of connecting to Palmerton’s STP. (R-218-219)

59. LT’s supervisors anticipated expansion of their proposed STP
based on need and at least in part based plans for this STP on this projected
expansion. (R-114) Any need-based future expansion comes predominantly from
existing and projected future sewage disposal needs at the Blue Mountafn Ski
Area, which is east of the village of Aquashicola. (R-114-115) However,

Palmerton’s STP is just as accessible to handle this additional gallonage.

(R-188)
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The Accuracy of Each Option’s Cost

60.  Charles Volk ("Volk") is an engineer with SSM who graduated from
Penn State in 1985 and did not become a registered professional engineer in
this state until 1992. (R-121-122)

61. Working with SSM’s Theodore Stevenson, Volk prepared the costs
data in Addenda A and B which LT contends justify the LT proposed STP..(R-124)

- 62. SSM’s Ted Stevenson is not a registered professional engineer but
is an engineer-in-training. (R-287)

63. As an engineer, Volk does not view it to be his responsibility to
recommend to LT a plan which complies with the Taw, only to come up with the:
cheapest alternative without mandatorily accepting regionalization.. (R-178)

64. SSM’s proposal for LT is based on purchase of a prefabricated
steel "package" treatment plant (R-158) which is easy to install at the plant
site because it is prefabricated. (R-159)

65. Frank A. Luongo ("Luongo") has been a sanitary engineer employed
by DER for 13 years. While he is not a registered professional engineer, he
is a certified sewage treatment plant operator. (R-364-365, 369-371)

66. Luongo has reviewed over one hundred 537 Plan Revisions of this
type for DER-and reviewed LT’s 537 Plan qnvDER’s behalf. (R-373)

- 67. Assuming the figures in PSC’s Revision 2 and SSM’s-Addendum B are
accurate and reliable estimates, Luongo’s review of the figures in Revision 2
and Addendum B shows. the difference between each option, as measured by the
costs to serve one average residence, is only 6%, which equals $40 per year.

(R-66, 396)
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68. In the past, Luongo has personally been involved in denials of
~ four 537 Plan Revisions where the revision proposed locating a second STP as
close to an existing STP as would occur “if LT’s option was approved.
(R-420-421) |

69. DER’s Luongo did not tell LT that DER would approve the least
cost option but said that DER would go with the most cost effective option if
all other impacts are environmentally equal and technologically feasible.
(R-399, 454-455)

70. In calculating costs for LT’s proposed STP, SSM failed to include
the costs of an emergency power generator or flow meter, though these costs
are included in the expansion costs for the Palmerton STP. (R-195-196) The
cost of such a power source and flow meter including installation is
approximately $58,000. (R-225, 227, 331)

71. In addressing the comparative costs of the two options, despite
the more limited 1ife of the LT proposed STP, no consideration was given to
the cost of replacing the STP by SSM, which only evaluated the options for the
next 20 years. (R-200, 234)

72. Volk does not believe .it is possible to directly compare
Palmerton’s STP and the LT’s proposed STP to determine if there are economies
of scale favoring operating a single large plant versus two smaller plants
because they are two different types of facilities. (R-236)

73. SSM’s Stevenson believes DER’s rejection of LT’s 537 Plan was
correct, but that it was rejected for the wrong reason and should have been

rejécted because the costs data was unreliable. (R-307-308)
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.. 74. Based on.investigation of the costs, Stevenson does not believe
the cost figures that SSM put together for the comparison of the two options,
as set forth in Addenda A and B, are accurate (R-300), although the
construction costs for the Palmerton Plant expansion are accurate. (R-301)

75. While SSM has not addressed the flood-proofing, generator or
meter costs explicitly in the costs estimates in Addendum B for LT’s proposed
revision, it includes therein a 25% construction, legal and engineering
contingencies figure for sewer system and STP for the entire project. (C-4)

76. Addendum B’s estimate of the cost for LT’s proposed STP is
$751,000. (C-4)

Regionalization

77. Volk 1is not familiar with any technical, administrative or
‘environmental advantages of regional sewage treatment. (R-180) Despite this
unfamiliarity, he conducted LT’s evaluation of a regional concept.. In.so
doing, Volk looked at regionalization only as an option which can be precluded
if the economic cost of a regional plant caused him to conclude it.is
infeasible. (R-180) |

78. Volk agrees it is technologically feasible to connect to
Palmerton’s STP. and that if that STP is expanded, it could treat LT's
projected sewage flow. (R-173-175)

79. If LT’s proposed STP were built and subsequently malfunctioned, -
it would expose another mile of Aquashicola Creek to pollution than would be

so exposed by a maifunction at Palmerton’s STP. (R-186)
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'80. A prefabricated steel "package" STP has a life of approximately
20 years, with good maintenance. This short Tife span occurs because sewage
corrodes the steel and the tank’s walls become thin, with the tanks then
needing repair or replacement. To undeftake‘such'rehairs, the sewage ‘flows
must be bypassed around the tank. When this occurs the remaining héif of LT’s
proposed STP is too small to provide adequate treatment of the entire flow.
(R-202-203, 333-334) '

- 8l. Repairs to steel tanks may begin as soon as ten years after
installation and typically such repairs take a month. (T—334-335)

82. The LT’s proposed STP would be operated by part-time bperatbrs,
while Palmerton’s STP has a full time staff. (R-186, 236)

83. Dale Kratzer ("Kratzer") is a registered professional ehgineer
with SSM who formerly worked for PSC and has approximately 20 years experience
in sewage system design. (R-245, 247; 1-17)

.~ 84. According to Kratzer there are a number of "pluses" to
regional ization of sewage treatment. It 'is cost effective, reduces the number
of STPs, potentially improves stream quality, and reduces administrative
requirements. (R-248)

85. The only negative to regionalization identified by Kratzer was a
loss of local control over sewage treatment, which loss of control is resisted
by municipalities. (R-248-249)

+86.  Kratzer believes there could be a benefit to‘Aquashic01a Creek by
having one as opposed to two discharges to it. (R—249): whiTe‘having'tWO )

points of discharge spreads the pollutant load over a larger reach of stream
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for waste assimilation purposes, this also means more of the stream’s length
is impacted by the discharges from two plants. (R-250, 254-255)

87." Kratzer believes there are administrative benefits from having
only one plant to operate and maintain, but even if LT’s sewage was treated at
Palmerton’s STP, LT'w6u1d still have its own sewer system and would have to
administer it. (R-250-251)

88. Having one STP decreases the numbers of STPs which can suffer an
upset and malfunction. (R-254)

89. It takes less of a toxic or other substance to upset smaller
STPs, causing them to malfunction, than larger STPs with larger volumes of
flow. (R-407)

90. If LT’s proposed STP is built and operated it will discolor
Agquashicola Creek from the point of LT’s proposed STP site downstream to the
Palmerton STP. (R-405)

91. Reducing the number of plants from-two to one reduces the number
of operators to be employed and'e1iminates half the paperwork required. It
also cuts down the amount of DER-mandated monitoring and testing. (R-350-352)

92. While there would be some increased operation and maintenance
costs if Palmerton’s STP is expanded, overall there is less operating and
maintenance cost if there is only one STP. (R-348, 351)

93. A proliferation of STPs as LT proposes is not comprehensive
regioné] sewage treatment (R-408, 420-421), because it unnecessarily creates a
new entity to compete with a sewage-providing entity which has existed since

1968. (R-421-422)
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94. LT's proposed STP does not comply with a comprehensive program of
water qda]ity management and pollution control. (R-441)

95. If Palmerton’s STP provides sewage treatment services to LT’s .
residences, it will charge the same flat rate of $150 per unit to LT's
residents as is charged to Palmerton’s current customers. (R-404)

Discussion
Where a township appe]]ant challenges DER’s denial of its proposed
revision of the township’s 537 Plan, there is no question that such a party
bears the burden of proof. See 25 Pa. Code §21.101(a) and (c); Midway
Sewerage Authority v. DER, 1991 EHB 1445. Moreover, here, LT must not only

convince us its proposal should not have been rejected by DER but also that
the plan which it and DER agreed to in the 1970s is no longer sound and should
be replaced by its proposal. As is clear from the evidence, in the 1970s LT
was going to secure sewage treatment by construction of a municipal sewerage
system which connected to the Palmerton STP. Palmerton, its municipal
authority and LT all agreed to this in the 1970s. (C-8) LT secured a permit
for this sewer-system from DER. (C-7) Apparently, Palmerton’s plant was
expanded in size to handle that flow but the collector sewerage system was not
built in LT because federal monies to pay for its construction were not
forthcoming. (R-53) Nevertheless, that sewage planning was in place and
remained in place until LT tried to change it through its current proposal to
DER.

In passing, we also note that apparently the driving force behind

this change of plans was LT’s desire not to be a customer of Palmerton despite
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its prior agreement in this regard. As stated by LT township supervisor,
George Robinson during cross examination:

Q ' Did you meet with them prior to the preparation
of Addendum A and B? I am not talking about meetings for
handling the appeal. ' =

A I answered that in the last ---

q You answered with yes?

‘A The answer was yes.

And did you provide them with instructions to try
to come up with reports which would Just1fy a townsh1p
owned sewage treatment plant?

A Yes, which I answered previously.

Q You did not tell them to simply prepare an
objective report, and that you would go either way, you had
other reasons for wanting a township owneéd sewage treatment
plant? _

A Well, you have made that clear previous]y.

o

So the answer to that question is yes?

b

I answered it in a different way.
) Well, let me put it this way. Do yod or the

other township supervisors have a probiem with being a

_customer of Palmerton?
A Yes, for several reasons.

(R-91-92)

In support of its position on its rejected proposal, LT offers
several arguments many of wh1ch not surpr1s1ng1y, hinge on issues of

- relative costs between the two options or fajlure to give suff1c1ent weight to

LT’s cost conclusions. LT asserts DER failed to give adequate consideration

1461



to the relative cheépness of LT’s proposed STP compared with sewage service at
Palmerton’s STP plant. It then asserts the cost differential between the two
options is even .greater than the initial figures show. Next, LT argues DER is
asserting "regionalization" asva concept to justify.the'inadequate
consideration it gave to the relative costs of these'options. LT then argues
that in making its rejection decision, DER has improperly second-guéssed LT as
to planning and that LT has independent planning responsibilities uﬁderta
Article I, Section 27 of the Constitution of thisACommohwea1th and Actb537.
1T argue§ further that DER’é decision to support sewage treatﬁent at the
Palmerton STP is unreasonable as this is more costly and ignores the data DER
ordered LT to gather. |
LT’s next argument is that DER’s assertion that LT failed to show its
proposed STP is needed is incorrect because the parties agree there is a need
for sewage treatment within LT. It argues the floodplain/floodway issue, as
to the site which LT proposeé for its STP, is merely a diversion and:that
there was no showing by DER that one plant is environmenta11y more sound than
two STPs. LT’s Brief also states that the evidence shows a properly
maintained steel STP can have a long 1ife, Jjust 1ike a concrete STP. Finally,
LT says DER has not shown Palmerton will accept sewage from LT, so LT should
not be compelled to act as if it will. In conclusion, based on these
arguments, LT says we hold a de novo hearing and should use our discretion to

substitute acceptance of LT’s proposal for DER’s rejection of it.
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' The Necessity Of An LT Plant

 The parties all agree that there is a need for a municipal sewer

system in LT. There are numerous malfunctions in the village of  Aquashicola
and they‘have existed at least since the 1970s.

| There is also no dispute by the parties that the Village of Walkton
also needs sanitafy sewer service and that several other areas of LT, such as
Maple Drive, and Marshall Hill and Red Hi1l Drive which abut Palmerton, should
be sewered. Indeed, the evidence points to these Tast three areasfbeing
_connected to Palmerton’s STP even under LT’s rejected proposal. (R-67)
However, contrary to LT’s assertion, this does not show LT’s proposed STP is
necessary. Because DER contends treatment at Palmerton’s STP is the better
option, we believe DER’s suggestion thatvLT has failed to show its proposed
STP is necessary must be read as DER’s contention that LT has failed to show
its proposed STP is necessary instead‘of treatment at thé Palmerton STP. We
-address this latter question below.

LT also asserts DER has failed to show that Palmerton w111 accept
sewage flows of up to 200,000 gpd from LT. The agreement among LT, Palmerton
andYPé]merton’s'municipa] authority indicate Palmerton’s wi]TingneSs'to accept
seWége'from LT’s feSidents'for treatment. The same may be sdid for the”near]y
twenty year old DER perﬁit issued to LT and authorizing it to connect its
sewer system to Palmerton’s sewer system. Certainly, under a massive number

of prior decisions by this Board which we elect not to cite here,”Pa1merton
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can no longer appeal from DER’s decision to issue LT the permit to connect'its
sewers to Palmerton’s sewers, and logically, that also means it cannot avoid
acceptance of LT’s sewage for treatment.

Even if these documents did not exist and even if Palmerton opposed
connection by LT to its STP (and there is no evidence this is true), there is
no question that DER is émpowered by the legislature to compel municipalities
like LT and Palmerton to jointly address sewage collection and treatment.
Section 203 of The Clean Streams Law, (35 P.S. §691.203(b)), provides in
relevant bart:

Whether or not such reports [reports DER may require
from a municipality as to the condition of its sewer
system] are requ1red or received by the department, the
department may issue appropriate orders to municipalities
where such orders are found to be necessary to assure that
there will be adequate sewer systems and treatment
facilities to meet present and future needs or otherwise to
meet the objectives of this act. Such orders may include,
but shall not be limited to, orders requiring
municipalities to undertake stud1es, to prepare and subm1t
plans, to acquire, construct, repair, alter, complete, '
extend, or operate a sewer system or treatment facility, or
to negotiate with other municipalities for combined or
Joint systems or treatment facilities. Such orders may
prohibit sewer system extensions.

Thus, DER need not prove Palmerton’s willingness to accept sewage from LT, as
DER is amply empowered to compel Palmerton to do so, assuming Paimerton was
unwilling to do so.

DER Second-Guessing LT

LT next asserts that under the Pennsylvania Sewage Facilities Act,
and Article I, Section 27 of Pennsylvania’s Constitution it has independent

duties to do environmental planning, it has performed those duties by adopting
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this DER-rejected 537 Plan, and DER is thus wrongfully second-quessing LT by
rejecting this new plan. . |

There is no doubt or dispute about LT having responsibility under the
Sewage Facilities Act to undertake sewage planning within its borders.
:Section 5(a) of the Sewage Facilities Act (35 P.S. §750.5(a)) requires
:municipa] adoption of a plan for sewage services within its borders. . 25 Pa.
Code Sections 71.11, 71.12, 71.21 and 71.31, as promulgated jointly under the
Sewage Facilities Act and the Clean Streams Law, make this responsibility
clear. DER does not dispute that this statute and these regulations vest LT
- with explicit powers and duties in the sewage planning field. Rather, the
question raised by DER is whether LT’s duties as to sewage planning are
exclusive of DER review and, thus, to that extent, of DER’s control.

The answer is that LT’s duties and responsibilities under this .
Tegislation are not independent of DER’s review. Even the statute as passed
by the legislature recognizes.this to be the case. Section 5(e) of the Sewage
-.Faci1ities Act (35 P.S. §750.5(e)) authorizes DER to approve or disapprove.of
any LT 537 Plan or revisions thereto and Section 10 (35 P.S. §750.10)
expressly empowers DER to order municipalities to submit 537 Plans and ..
‘revisions thereto, to approve or disapprove of 537 Plans or revisions, and to

order implementation of .such plans and revisions. See Community College of

Delaware County., et al. v. Fox, et al., 20 Paf‘meTth. 335, 342 A.2d 468

(1975) ("Fox"). 25 Pa. Code Section 71.31, again as promulgated under both of
these statutes, mandates DER review and action-upon any such proposed 537

Plans or revisions. While in Fox DER was barred from second¥guessing local
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municipalities on pltanning and zoning or other properly made decisions of '
similar local concern, there is no question that sewage facilities planning is

not ~such an exclusively local decision. Morton Kise, et al. v. DER, et al.,

1992 EHB 1580. Further, there is no evidence in the record of any zoning
issues between LT and DER, and, ‘as to planning or other local issues, the only
planning issues about which there is evidence were sewage facilities planning
issues. | |

Even the vague testimony about possible expansion of LT’s proposed
STP as future development occurs, (projected primarily to be in the area
around the Blue Mountain Ski Area) concerned sewage gallonages (R-111-115) and
how this area can be served as easily by either option. (R-188)

What is true as to DER’s duties under the Sewage Facilities Act with
regard to second-guessing is also true as to such claims under Article I,
Section 27 of the Pennsylvania Constitution. LT never articulates a way in
which DER is second-guessing LT on the issues in this appeal except in the
review of this plan, which DER is mandated to conduct by the Sewage Facilities
Act and the Clean Streams Law and 25 Pa. Code Chapter 71. Under these
statutes, DER has certain duties vis & vis LT’s 537 Plan and it is to perform
‘them in conformance with its duties under Article I, Section 27. LT's duties
under Article I, Section 27 are not exclusive of those of DER, but these DER
duties and LT duties are intertwined and layered as to sewage facilities
planning, with DER having duties as to statewide water quality management,
regional pollution control and watershed management, whereas LT has control

over land use planning, zoning and other local functions. As examined in Kise
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’ and}more receﬁt]y'in Gladfelter v. DER, EHB Ddcket No. 87-482-W (Adjudﬁcation
issued Apri] é3, 1993) ("Gladfelter"), DER’s duty is not to do local planning
or even to approve or disapprove of local planning, but under 25 Pa. Code '
§§71.16(e) and 71.32 to be sure the proposéd 537 Plan’s sewage services
prbposa]: | '

meets the requirements of 25 Pa. Code §§71.14 and 71.16, is
consistent with a comprehensive program of water quality
management, furthers the policies of the Sewage Facilities
Act and the Clean Streams Law, and is consistent with the
requirements of 25 Pa. Code Chapter 94.
Gladfelter at page 10.
| Insofar as DER reaches a different conclusion than that of LT on this
narrow area of concern, this is not an impermissibie encroachment on LT's
duties under Article I, Section 27 by DER but, because of the intertwined and

'1ayered nature of these duties,-a‘constitutiohélly permis$ible conélusion,
which then must be weighed versus LT’s other arguments to see if it is

'-judgMénfally sound. |
‘Regional ization

As to "regioﬁ&]izatibh",’LT argues’that DER"isvusing this éonceht of

‘regional sewage treatment to gﬁVe'insuffitient consideration to the economic

”d1fferences of the two opt1ons LT aiso asserts that DER has faiTéd to show
one plant (a reg10na1 plant) is better than a mu1t1p11c1ty of plants, as LT
proposes. As stated above, DER’s duties in review of LT’s proposa1 are not
solely to look at the least cost alternative and to approve it. While LT's
evidence suggested this is what DER said to it (R—64)’and§DER;s evidence

suggests it did not (R-399), it would not matter what was said at the meet ings
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DER held with these municipalities. DER has certain obligations under 25»ba.
Code §71.32 as to factors considered i; its review of proposed 537 plan
‘revisions which, whi]e.they_jnc1ude costs, include considerations beyond_'
costs. For example, under Section 71.32(d), DER must decide if the p1an meets
the policies of Sections 4 and 5 of the Clean Streams Law (35 P.S. §§691.4 and
691.5). These plan reviéw-factors are mandated in rggu]ations which cannot be
ignored. Mil-Toon Development Group v. DER, 1991 EHB 209. Ihdegd,_ where DER
fails to conduct the required reviews of proposed 537 plans and relies on the
municipality to conduct them, its approval of such plans is subject td befng
overturned as a matter of law. Baney Road Association v. DER; et,a]di 1992
EHB 441. . v )
Thus, we must turn to the evidence as to "regionalization" tp see.
what the record shows. In support of jts position, LT called Dale Kratzer as
its chief witness on regionalization issug§.3 Kratzer has approximately .
twenty years experience in sewage faci]it{és. (R-247; T-17) Charles Vd]k, who
only became a registered professional engineer in 1992 (R-144), also testified
on this issue on LT’s behalf, but we assién his testimony Tittle value.
T.R.A.S.H.thd.; et al v, DER, et al., 1989 EHB 487. We do this because Volk
admitted being unfamiliar with any environmental, technical or administrative
advantages to a regional sewage treatment plant. (R-180) Unlike Volk, Kratzer

was able to list potential advantages from regional treatment. (R-248)

3 Theodore Stevenson also testified on its behalf, but Stevenson’s role on
these options dealt primarily with cost comparisons and he is not a registered
professional engineer.
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Mofebver,“despite his unfamiliarity with any such advantages, Volk testified
he“cbuld"Wéigh them and that regionalization as a toncépt could be overturned
based soTe]y on economics. (R-180) We cannot understand how a witness without
familiarity with such issues can offer what purports to be expert opinions on
how they can be outweighed. Perhaps it is Volk’s relative newness in this
field, compared to Kratzer, which allows him to feel that he can voice such
opinions. Perhaps this explains the position he has adopted on LT’s behalf,
“when coupled with his economic expectations that SSM will continue to serve as
LT's engineer during p1aht construction. (R-218-219)4 It certainly explains
why we are led to discount them.

Turning back to Kratzer’s testimony, he listed "regionalization"
‘tadvéntages éS‘being reduced costs of administration, increased cost
efficiency,'and rediced numbers of sewage treatment pTants. Almost as
importantly, the on]y'disadvantage he could name was a reduction in Tocal
.government control over sewage treatment. (R-247-248) Moreover, on
cross-examination, Kratzer agreed with DER’s counsel that the chances of an
"upset"'ét an STP (an upset of the STP’s biological treatment'pfocess which
?causeﬁ it to cease treatment of sewage flowing into it), increase when the
‘numbers of plants increase’ to two plants instead of ‘one. (R-254) ‘Obviously,

such an upset means pollution of the receiving stream.

4 In Addendum B (Exh. C- 4)'1f LT’s proposed STP were to be built, SSM would
receive fees over and above the fees to be paid it w1th regard to 1ts work as
to the construction of the collection sewers.
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DER’s evidence.cpnfirmed Kratzer’s position and identified other '
benefits and potentia]kbenefits from "regionalization". The evidence shows
that under LT’s proposal, its plant would only be operated by a part—time'
staff, whi]e.Pa1merton’s plant already has a full time staff. _we'see such‘a
difference in staffing as more than an insignificant differeﬁce._»Treatment
plant malfunctions and uhsets, whether caused by 1nternal conditions or
exterior events, can be spotted and hopefully addresged more quickly in order
~ to. minimize the pollutional impacts thereof on Aquashicola Creek, if theré}is
- full-time, as opposed to a part-time, staff. Operation and‘maintenancecbsts
("0&M") for one plant, even if it is expanded, should be less than if there
are two plants. This is not to say that in the circumstance whére LT’s sewage
is treated at Palmerton’s plant that LT has no 0&M, but only ;hat LT’s O&M is
reduced to 08M for only the sewer lines from 0&M for sewer 1ines and plant.
Moreover, it is obvious that with only one STP the numbers of plant operators
and the costs of their salaries is reduced from what it is if thefe are two
STPs.

DER mandates monitoring of treatment plant operations and of the
quality of theirydischarges. This occurs pursuant to 25 Pa. Code Chapter 94
and the submission of the Discharge Monitoring Réports ("DMRs") required under
the National Pollutant Discharge Elimination System (NPDES) permit (in turn
required for every discharge to the waters of the Commonwealth by 25 Pa. Code
§92.3 and Section 202 of the Clean Streams Law (35 P.S. §691.202)). Clearly,
the cost of effluent sample collection and analysis for submission of DMRs and

preparation of the annual reports required by 25 Pa. Code Chapter 94 are
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AhéTVed'if there is only one STP instead of two, as LT proposes. Even Mr. Volk
agrees that this is so. (R-350-351) |

| | “Moreover, because bui]dihg the treatment plant in LT’s proposed 537
PTan means building a plant a 1ittle more than a mile upstream of Pa]merton’s
existing STP, such a plant’s operation exposes another‘mi1e\of'ﬁquashico1a
Creek to the potentié1 ﬁdT]ution from an STP's malfunction.. This proposed STP
thus creates an unnecessary potential adverse impaét on the portjon of this
good quality stream. Additionally, even if this proposed STP is built and
operated in accordance with its NPDES permit, the plant does not produce
drinking watér, and thus another mile of this creek is unnecessarily exposed
to treated STP effluent. Further, the evidence suggests that two smaller
p]aﬁts are 1ess able to deal with any shock to their biological treatment
prdtesses caused by toxics discharged to them than is a single larger plant,
because dilution from the combined flows in the large plant can minimize the
-ddversé impacts of at least smaller toxic discharges.

In addition, DER’s Frank Luongo testified to discoloration of
Aquashicola Creek from the site of LT’s proposed STP to Palmerton’s STP which
will occur if LT’s'ﬁroposed STP is constructed. (R-405) He also asserted
there will be odors from this plant’s operation (R-406) although Volk denied
this would be so. (R—léQ) Putting aside the question of the flooding of the
site of LT’s proposed STP, which is discussed below, it is thus clear that
there aré feal benefits from a single treatment plant as opposed to two -
plants. These benefits are administrative benéfitﬁ, enQironmeﬁta] benefits

and O&M benefits.
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-Further, as Gladfelter, Kise and similar decisions-make clear, DER
must base its review and rejection/approval decisibn on issues other than
exclusively a proposal’s costs. Section 5(a) of the Clean Streams Law
(applicable. through 25 Pa. Code §71.31) says that in acting under this statute
DER must consider:

(1) Wwater qua11ty management and po]]ut1on control in the

watershed as a whole;

(2) The present and possible future uses of particular

waters; ' '

(3) The feasibility of combined or joint treatment

facilities;

(4) The state of scientific and technological knowledge;

(5) The immediate and long-range economic impact upon the

Commonwealth and its citizens.
35 P.S. §691.5(a).
If DER were to fail to consider joint treatment, protection of present and
future uses of Aquashicola Creek or water quality management and poliution
control in the watershed as a whole and look solely at the least cost option,
it would violate this section of this statute and 25 Pa. Code §71.32(b). The
same is true if it weighed economics so heavily that it was given greater
emphasis than the other four factors, since the statute does not provide such

a preeminent emphasis on economics over the other four,factors.5 DER must

weigh all of these factors on reviewing LT’s proposal, and when it does and

5 Indeed, the statute mentions economic impact, not to LT’s residents alone
but the impact to all of the citizens of Pennsylvania and to the Commonwealth
itself. Thus, LT’s costs are only a factor in such an economic evaluation.
Further, such an evaluation of economic impact is more than the cost '
comparison of two alternatives and includes the economic impact to
Pennsylvania of the degradation of waters of the Commonwealth which are not
currently contaminated, the costs to our residents of providing no sewage
treatment and other factors
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rejects a proposal, as between the municipality and DER, DER has the final

authority. Borough of Delaware Water Gap, et al. wv. DER, et al., 1980 EHB

199.

DER’s duty under Section 5(a) of the Clean Streams Law is- further
"éXplained'undér 25 Pa. Code §91.31(a) and (b) as cited in DER’s brief.
~ Section 91.3(a)-ahd (b) ‘provide in relevant part:

"§91.31. Comprehensive water guality management.

(a) The Department will not approve a project requiring
the approval under the act or the provisions of this
article unless the project is included in and conforms with
a comprehensive program of water quality management and
pollution control provided, however, that the Department
may approve a project which is not 1nc1uded in a
comprehensive program of water quality management and
pollution control if the Department finds that the project
is necessary and appropriate to abate existing pollution or
health hazards and that the project will not preclude the
development or implementation of the comprehensive program.

(b) The determination of whether a project is included in
and conforms to a comprehensive program of water quality
management and pollution control shall be based on the
following standards:

(1) Appropriate comprehensive water quality
management plans approved by the Department.

(2) Official Plans for Sewage Systems which are
required by Chapter 71 (relating to administration of
sewage fac111t1es planning).

(3) In cases where a comprehensive program of water
qual ity management and po]]ut1on control 1is inadequate or
‘nonexistent and a project is necessary to abate existing
pollution or health hazards, the best mix of all the
following:

(1) Expeditious action to abate pollution and
health hazards.

(ii) Consistency with long-range development.
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(iif) Ebonomy should be considered in the
evaluation of alternatives and in justifying .
proposals. ‘ ‘

Unless LT can show its proposed project is included in and conforms
with a comprehensive program of water quality management and pollution control
or that this project is hot only necessary now to abate existing pollution and
will not preclude imb1ementation of a comprehensive program, this regulation
requires rejection of its prbposed,537 Plan revision. LT has not tried to
show the project it proposes conforms to any comprehensive water qﬁality
management and poi]ution control plan. Accordingly, this fégulation mandates
DER’s rejection of LT’s proposal since DER cannot ignore this regulation’s

requirement. See Mil-Toon Development Group v. DER, supra.

-The only exception recognized in this regulation is if both halves of
the alternative test are met. Here, there is no question that the first half
is met. The”partieé do not.dispute the existence of hea]th‘ﬁazérds from
inadequately treated sewage in the Village of AquaShico]a. However, the
second half of this test is not met{  To the extent there is evidence as to a
comprehensive plan, it appears that that p1anffavors treatment at the
Palmerton plant. Clearly, the Carbon County’s sewage plan provides for LT's
sewage to go to Palmerton and Luongo says DER’s regional COWAMP plan (C-9)

for the area of which this cfeek is a part favors regionalization in sewage
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treatment as well.® ‘Further, there is no evidence to support a conclusion
that a DER appkova1 of‘LT’sfproposed plan revision, if it were given, would

* pot preclude addressing sewage treatment in comprehensive fashion. - Such
evidénée'as ekists'suggests exactTy the opposite conclusion. As the township
superVisors have testified, they want no part of regional sewage treatment and
‘ neither do their engineers. If LT’s proposed STP were built there would never
be regional sewage treatment. If DER okayed LT’s proposed revision, instead

- of CQoperatiVe endeavors to resolve the sewage disposal needs problem there
would be Tocal fiefdoms, each addressing any problem at its own pace and to

~ the degree it desired. . We conclude that under Section 91.31(a) and (b) the
optional test is not met and thus this regulation also supports and requires
DER’s conclusion.

Accordingly, we conclude DER has not used the regionalization concept
as an excuse to fail to consider economic issues. Rather, DER has reviewed
-the Section 5 policies quoted above, plus Section 91.3(a) and (b), and found
use of the Palmerton STP to treat LT’s sewage mandated by the requirements of
Section 71.32. The evidence overwhelmingly supports DER’s conclusion.

We also reject LT’s_argument that DER has failed to show one plant is
better than two. As stated above, the burden of proof is on‘LT to show DER
erred in rejecting‘LT’s'proposed 537 Plan. It is LT which proposes the second

plant’s construction after agreeing in the 1970s to be served by Palmerton’s

6 The less than full explanation within C-9, to wit "Joint 537 -study to
assess needs and evaluate a1ternat1ves" cou]d be read to reach other
conclusions as well.
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existing STP. 1Indeed, LT township supervisor George Robinson testified th;t
as far as he knew Palmerton’s plant-had been expanded previously to -
accommodate«LT’s sewage but that LT had not connected to it ( i.e., bui]t its
own sewers - and connected them-to it) because "the Federal HUD money drigd»up’
in that year under the way Congress was budgeting". (R-53) Because LT‘has
this burden of proof and.has made this proposal, it has the burden of'shbwing
that two plants are at least as good as one plant, rather than fheiother Way
around, as argued in its Post-Hearing Brief. Based upon LT having :this burden
and the evidence produced by the parties on this issue, it is clear LT has
failed to show that DER’s rejection of LT’s second plant concept was anverror.
Flooding

When DER rejected LT’s proposed 537 Plan, no mention was made of. -
concerns about flooding at the proposed site for LT’s STP. According to
Luongo, this is because DER was unawére of it.- |

The evidence shows that LT’s proposed 537 P1§n included floodplain
mapping for this township, that floodplain maps are prepared on a municipa1ity
by municipality basis, and that the floodplain mapping for this township would
- not show the floodplain area:at LT’s proposed plant site because that site is
located in Palmerton, not LT.. The record also makes it clear that LT’s
proposed plant site is in the floodplain of a 100-year flood (i.e., a flood of
the size that is 1ikely to occur with a statistiéa] frequency of once in 100
years). DER’s Luongo testified that DER did not learn this fact until after it
had: rejected LT’s proposed 537 Plan revision, but had it been aware thereof

before rejection it would have rejected the proposal for this reason as well.
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”(R;44$) Further the record shows that the highest portion of the ground at
the plant site.is at an elevation of 410.feet, that a portion of the plant
WOulﬁ be Tower than this, that the 100-year flood elevation is 410 feet and
that access to the p]anthOuTﬁ be cut off in even some statically more
~'frequent (and thus smaller impact) floods betause of-the elevation of the
roads accessing the proposed plant site.

The evidence also shows that the p1ant site is on a watershed
tributary to the Delaware River and is thus subject to the rules of the
Delaware River Basin Commission ("DRBC") as to building in floodplains. It
shows that DRBC prohibits building in floodplains except under special permits
issued by it and that to get such a permit, a prospective permittee must show
the facility has been flood-proofed by building it at least a foot above flood
stage. At the hearing, DER’s witness estimated the cost to elevate this
proposed plant and the access road to that height to be $55,000.

-Finally, DER’s téstimony'establishes that DRBC’s regulations prohibit
absolutely any building in the f]oodway7, as opposed to the floodplain, and
that the proposed plant site is on the border of the floodway and the
floodplain (and possibly in the floodway), so a formal study would need to be
undertaken by LT to determine the exact location of this site vis a vis the

floodway and the floodplain before DER or DRBC permits could be issued for: any

7. The floodway is the main flow path of the stream when in flood, while the
area beyond this area also inundated in a flood of a particular frequency is
the flood fringe. Together, the floodway and flood fringe equa] the
floodplain. See Finding Of Fact No. 40.
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plant’s construction or operation. While LT’s experts say they do not;be1}eve
the plant site is in the:floodway, their testimony suggests to-us a:lack of
facts to back up this position. However, we have no hard evidence on whiéh to
make any finding on this issue.®

A1l of this evidence. is important because DER urges its rejection of
this plan 1is sound for this reason, too, while LT argues issues of flooding
and the floodway are merely DER diversions.

Since LT’s engineers agree inundation of.this plant would create many
pollution problems for this creek and the plant, we can hardly agree with LT
that this issue is a mere diversion. We are, in fact, surprised that LT would
adopt such a stand because to hide its head in the sand 1ike an ostrich on
this issue does not serve its interests. If this is a bad location for a.
plant because of flooding of the site, then flood-proofing the site is-a cost
LT's residents and plant users will have to bear. If this plant site is in
the floodway, then even proposing to locate this plant here shows seriously
flawed judgment.

However, in Gladfelter, where a third party challenged DER’s
conditional approval of a 537 Plan revision, we indicated that we would not
review floodplain issues as to a proposed subdivision during review of
proposed 537 Plans because DER’s approval of that revision was conditioned to
require permits for the STP in that revision under the Dam Safety and

Encroachments Act, the Act of November 26, 1978, P.L. 1375, as amended, 32

8 A "HEC-2" study would have to be done by LT before DRBC would act
favorably on permits to build at this. site, according to. Luongo.
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P.S. §693.1 et seq., and the Flood Plain Management Act, the Act of October 4,
1978, P.L. 851, as amended, 32 P.S. §679.101‘et seq. (Flood Plain Management
“Act). We follow fhat decision here and do not address the floodplain issue
now. In doing so, we do not rule on the question of whether DER could
properly reject LT’s proposed 537 Plan if the proposed STP would be located in
a floodway, in part because we were not offered clear evidence that this is or
is not the sithation. Moreover, we have no evidence to show consideration of
either of these Acts as te this proposal by either party. In addition, there
is a significant difference between building an STP in a floodway and building
in the flood fringe portion of the floodplain. Gladfelter did not address
this issue, nor were we faced with evaluating two options there as we are
here. Gladfelter is also distinguishable from the instant appeal because here
there are options to evaluate with one option facing less of a flooding

hazard than the other. This was not the circumstance in Gladfelter.
.Gladfelter also did not examine this floodway/DRBC prohibition issue or
whether in a circumstance where, as here, the Palmerton STP is not in the
100-year floodplain, DER might reject such a proposal under 25 Pa. Code §71.32
because such a rejection keeps environmental harm to a minimum as mandated by
Article I, Section 27. Finally, we elect to not address this issue because if
we found in either party’s favor on it, that would not change the outcome of
this appeal. If any new proposal is made by LT these issues will have to be

addressed by it at that time, just as they will by DER.
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The final areas .of dispute between the parties concerns. the
difference in the costs of these two options. According to the cost\estiﬁate
figures produced from the twice revised figures prepared at DER’s request by
. PSC and the cost figures prepared by SSM and later revised by SSM, the
difference between the cbsts to connect to Palmerton and the costs for LT's
proposal is only 6%. That is to say LT’'s proposal is estimated to be 6% less
expensive than the estimated costs of connecting to Palmerton’s STP. This
transtates to $40 dollars per year for the average residence. (R-193)

From this difference alone, LT argues that DER failed to give
adequate consideration to costs because if it had, it would have concluded
LT’s proposed 537 Plan should have been approved. LT also argues that the
cost difference between the options is greater than shown.

Of course, in response, DER argues it gave full consideration to the
costs projections of both options. DER also says the LT cost estimates are
wronQ and realistically the two options’ costs are closer together. Finally,
DER argues that in reviewing DER’s rejection decision, this Board cannot
consider evidence of greater costs difference than those submitted by LT to
DER for review because DER has not had the opportunity to accept or reject
them. |

- Initially, PSC considered the cost of expanding Palmerton’s plant to
accommodate sewage flows from LT which are projected to reach 200,000 gpd in
20 years plus flows from other municipalities. PSC revised these figures

twice. The first revision was to cover a smaller expansion than initially
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calculated because only LT would connect to Pa]ﬁerton’s plant in the revision,
not LT, Bowmanstown Borough, Perrysville Borough and East Penn Township as
'first.ca1cu1atéd. The second revision lowered the Palmerton option’s costs
Stil] more because it eliminated costs of four items which DER said were not
‘eésentia1 and corrected some calculation errors made in the first revision.

In response to Pa]mefton’s second revision, SSM prepared the cost figures for
LT’s option thét are found in LT’s Addendum A. It is important to note that
the "division of labor" as to which municipality’s engineer prepared estimates
as to which costs placed on Palmerton’s engineers tﬁe burden to estimate the
costs of expansion of its plant, but only that. The estimate of cost to
build LT's collecting sewers was LT’s responsibility. LT also was responsible
for costing out connection to Palmerton’s expanded plant or, as LT proposed,
to build its own plant. Errors and omissions as to these cost estimates in
LT’s Addendum A caused DER to ask LT to prepare Addendum B, which LT did.
Thus, we are looking at tHé cost estimates in PSC’s Revision 2 and SSM's
Addendum B.

The major increase in costs beyond the 6% difference which LT asserts
exists is its contention that a pump station costing $100,000 is needed if
LT's sewage is»conveyed to Pa]merton’s'plant. This cost is not set forth in
either of LT's Addenda. DER asserts that this Board should not consider this
evidence‘in reaching our decision on the merits of this appeal because the
need for this pump station and its cost was never presented to DER by LT for
review before DER reached its decision.

We will admit that as DER has suggested it is troubling to see LT’s
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expert witnesses/engineers pick apart the costs of LT’s Addendum B whjch.they
prepared. In this regard we note with interest that LT’s Theodore Stevenson
even went so far as to conclude that DER was correct to deny LT’s propqsed 537
Plan but that DER denied it for the wrong reason and should have denied it
because the costs data in Addendum B was incorrect. (R-307-308) We are not
willing, however, to agrée to DER'E\assertion that we should not consider .
evidence offered by LT on costs or any othervissue unless it was submitted
previously to DER. If DER wanted the option to review this evidence, at the
mefits hearing it could have asked for a remand of this matter and withdrawn
its rejection of LT's proposed plan until it considered this evidence and
re-rendered its decision. It did not elect to do so. Moreover, as LT's

Post-Hearing Brief points out, hearings before us are de novo. See'warren

Sand. & Gravel Co., Inc., et al. v. Commonwealth, DER, 20 Pa. Cmwlth. 186, 341
A.2d 556 (1975). When DER has made this identical argument in the past, we

have interpreted de novo review and Warrgn Sand & Gravel Co., Inc., as

rejecting it. See Willowbrook Mining Combanv v. DER, 1992 EHB 303. Finally,
DER has also. asked us to consider certain costs which it claims are omitted
from Addendum B, and we are troubled by the seeming double standard DER asks
us to support if we sustained DER on this argumeﬁt but nevertheless consider
its evidence on costs omissions by SSM which favor DER’s position. We reject
this argument here. Accordingly, we will consider this evidence.

Looking at the merits of this pump station issue, we see that.DER’s
expert testimony disputes the need for such a pump station (R-362, 402, 479),

leaving the need for such a pump station in doubt. Of course, this Tack of
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clarity as to.need for a pump Station does not help LT's position since it has
the burden of proof on this issue. More important]y, however, DER points out
SSM was'tb study and estimate costs to transport LT’s sewage to Palmerton’s
STP and this cost study does not indicate the need fdr any such pump station.
DER argues the lack of neéd‘for such a pump station is admitted by LT's
engineers through its omission from the cost study. Clearly, if a pump
station was needed and cost $100,000, putting this cost into Addendum B would
have strengthened LT’s position that building its own plant made strong
‘economic sense. We cannot ignore LT’s omission of this alleged cost until
after its proposed 537 Plan was denied. We couple the pump station cost’s
omission from Addendum B, our lack of comfort with LT's picking apart its own
costs estimate and the lack of convincing proof of need of a pump station,
however, and conclude that we will not raise the estimated cost of connection
to Palmerton STP by this figure as LT urges.

" We do raise the cost of LT’s plant, however, beyond the costs
estimated in LT’s Addendum B not only to include flood-proofing but for other
items not considered by LT’s engineers. A flow meter’s cost of purchase and
installation and a backup power generator’s purchase and installation are
clearly omitted in Addendum B and required by DER. (R-224-225) This raises
the LT proposed STP’s costs by roughly an estimated $58,000. (R-331) The
- HEC-2 study on flooding costs $3,000 (R-332) and f]ood—proofing will run
another $55,000. (R-434-435) Such costs increases reduce the differences

between the two options.
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Importantly, LT’s engineers looked at comparative costs for a 20 &eer
period, and LT proposes a type of STP with a 1ife of only about thisvTength of
time. LT’s proposed plant has life of only about 20 years before its steei'
tank walls wear out. 9 The concrete tanks at Pa1merton s STP have a 11fe
expectancy in excess of 70 years. 1In cost1ng these options, SSM put noth1ng
in Addendum B providing tor amortization of replacement costs for the tanks in
LT’s plant after they wear out in 20 or so years. 'Therefore, it appears that
the true cost of the two a]ternat1ves is not shown in Addendum B, if under
LT’s option its package plant would have to be rep]aced at Teast tw1ce dur1ng
the 1ife of the tanks at Palmerton’s STP.10 This also means that even if
the lower cost of LT's option is correct, it is a Tower initial cost but is"
not neoessari]y the lowest long-range cost. |

SSM’s testimony on LT’s behalf tries to overcome a portion of these
problems by suggesting coverage of the costs of flood-proofing the flow meter,
the standby generator and similar costs, but not the tank replacement costs in
the contingencies segment of Addendum B. A figure of $654,500 exists in
vAddendum B for "Construction, Legal and Engineering,Contingencies", but this

is for the entire sewer system including the proposed plant. The $654,500

9 LT’s evidence suggests coating tank walls can extend the plant’s life,
but Addendum B does not provide for coating and recoating these walls.
Further, bypassing sewage to the stream around the plant’s treatment tank so
its tanks can be periodically recoated makes such a plant less desirable from
a pollution standpoint.

10 The parties do not dispute that pumps and similar equipment will wear out
for both plants at similar rates.
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i
figure is 25% of the totaT cost of the entire LT system;- If_thévsame'ZS%
figure is applied solely to LT’s proposed STP then that amodnt‘i§:$187 750.
Based on the costs of the items outlined above, this amount’s adequacy must be.
in question because the items outlined above make the value of known -
contingencies in excess of $100,000. We conclude from th1s mathemat1cé]
exercise that thé'contingencies'fUnd'shou]d not be used for thése known costs.
In turn, we are forced to conclude that LT’s costs estimate for its proposal
is Tow.

Even if it were not Tow or we ignored its lowness and the fact that
this lowness may have been mandated to justify LT}s desire to have its bwn
STP, we are left with the fact that these are only estimates of costs, not
actual cqsts.é Moreover, LT’s Charles Volk advised that the two plants cannbf
really be directly compared.:(R-236)' To the extent, however, that they can be
compared; the cost estimates show small cost differences and with errors |
eliminated (and amortization included), perhaps much less than a $40 per year
differenée. Even if the $40 figure remains, however, it is insufficient to
$how an abuse of discretion by DER in rejection of LT’s proposél because the
cost estimates are as close as they are and factors such as regiona1izati0n
. concepts'and environmental concerns must-be weighed in DER’s'detision.v“ As
DER’s Post-Hearing Brief points out, LT may not agree with DER’s conclusion
and may wish we would have the same difference of opinion, but more is
required. As we stated in Sussex Inc. v. DER, 1984 EHB 355, 366:

A mere difference of opinion ... is insufficient under

Pennsylvania decisional law to constitute an abuse of

discretion; such abuse comes about only where manifestly
unreasonable judgment, partiality, prejudice, bias,
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i11-will, misapplication or overriding of the law, or

similarly egregious transgressions on the part of DER or

other decision-making body can be shown to have occurred.

LT's evidence does not make such a showing. . Accordingly, we make the
following Conclusion of Law and enter the appropriate Order.

. CONCLUSIONS: OF LAW

1. This Board has jurisdiction over the subject matter of this
appeal and the parties. o » ,

2. In an appeal from DER’s rejection of LT’s proposed 537 Plan
revision it is LT which bears the burden of proof.

3. Because of the nature of its proposal, LT must prove its proposal
for a second sewage treatment plant on Aquashicola Creek is better than a .
single regional sewage treatment plant serving multiple municipalities.

4. Because this Board conducts a de novo hearing as to DER!g ;
rejection of LT’s proposed Act 537 Plan revision, we may consider the.eyjdence
in support of its proposal which was not previously submitted to DER for its
consideration.

5. FOr‘an-appe11ant4to show DER abused its discretion in.denying.a
proposed 537 Plan revision, it must show more than a difference of opinfon ‘
to show abuse of DER’s discretion. The evidence must show manifestly
unreasonable judgment, partiality, prejudice, bias, i11-will, misapplication
of the Taw, overriding of the law or egregious transgressions.by DER.

6. -Because DER is empowered‘by Se¢tionv203 of the Clean Streams Law

to force Pa]merton to accept sewage from LT for-treatment at the Palmerton
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STP DER need not prove PaTmerton s w1TT1ngness to accept this sewage as a
prerequ1s1te for 1ts reJectlon of LT s proposaT o |

7._ Wh1Te LT has pTann1ng dut1es under the Sewage Fac111t1es Act and
‘those dut1es are not outs1de the scope of DER’s review, this statute
expT1c1t1y prov1des that proposed pTans for sewage fac111tles within LT are to
be rev1ewed by DER. , | L

'8. Because both LT and DER have respons1b111ty for 1mp1ement1ng
ArticTe I, Sect1on 27 of the Const1tut10n as to sewage fac111t1es and the |
Sewage Fac111t1es Act mandates DER reV1ew of LT’s sewage fac111t1es proposa]s,
LT’s performance of its duties as to sewage fac111t1es pTann1ng are subJect to
DER review and evaTuat1on

" 9. wh11e DER may not engage in Tand use or zon1ng/p1ann1ng issues or
s1m11ar local concerns under the sewage fac111t1es Act where 1t confines 1ts
review to sewage fac111t1es pTannlng 1ssues, its act1ons are in conformance
.w1th the Sewage Fac1T1t1es Act. | | |

10. In reviewing a municipality}s sewage faciTities.proposaTs as
conta1ned in revisions to its 537 Plan, DER must evaluate the proposaTs from
Vmore than a "least cost” perspectlve ‘

11. In evaluating a municipality’s proposed 537 Plan revision DER
must consider water quaTjty management and poTTution control in the watershed
as a whole, the feastbiTity of joint treatment facilities, present and future
uses of the stream and the Tmmediate and economic long term impact of the

proposal on“aTT of the citizens of Pennsylvania. 35 P.S. §691.5(a).
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12. DER is mandated to consider regional sewage treatment 1n
reviewing LT’s proposa] 25 Pa. Code §91.31(a) and (b). |

13. gladfelte does not address whether or not under Art1c1e I
Sect1on 27 DER could reJect a 537 Plan which proposes an STP’s construct1on in
a f]oodp1a1n and does not rule on the merits of such a proposa] S reJect1on 1f
the STP is to be built in- a f]oodway and DRBC’s regu]at1ons proh1b1t same

14. Where evidence shows the difference in cost estlmates between two
sewage treatment options to be less than $40 per year for the typ1ca1
res1dence, and one option is a regional treatment facility with both rea] and
potent1a1 env1ronmenta1 benefits, DER does not abuse its d1scret1on by
rejecting a local sewage treatment opt1on in favor of the reglona11zed
approach. ‘ |

15. In reviewﬁng two alternative sewage'treatment propbsa]s as to
costs where one sewage treatment plant will have a significantly shorter ]tfe
expectancy than the other, a cost factor for amortizing rep]acement costs for
the shorter-lived system is appropriate in the comparison.‘ |

~ ORDER
AND Now,lthis 23rd day of September, 1993, it is ordered that the

appeal of LT is dismissed.
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MILFORD TOWNSHIP BOARD OF SUPERVISORS  :
v. | i EHB Docket No. 93-138-MR

COMMONWEALTH OF PENNSYLVANIA o o . ’
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 23, 1993

OPINION AND ORDER
SUR" '
MOTION TO DISMISS APPEAL

Robert D. Myers, Member
Synopsis

. An appeal is dismissed as untimely when i; was filed moreithan 30
days after the Township received notice of DER's action. Re;eipt of notice
was clear from a certified mail receip; signed by}the_Township's‘Earned Income
fax_officer and by the‘Township‘s admission on the Notice pf‘Appeal form, The
Board rejects the Township's arguments that the Tax Officer's receipt should
nbt pe cpntro]]ing because only the Township Supervisors:had authority‘tq.act
on thebsﬁbject. A system such‘as that proposed by the Township would be
.uncertain aﬁd unworkable:
| | OPINION ) |

_ ‘Milford Toﬁhship Board of Supervisors (Township) filed a Notice of
Appeal on May 27, 1993 seeking review of an Order issued by_the Department of
Environmental Resources (DER) on April 15, 1993 directing the Township to
revise its Officia] Sewage Facilities Plan pursuant to Sectioﬁs 5_ahd 10 of

the Pennsylvania Sewage Facilities Act, Act of January 24; 1966, P.L. (i965).
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1535, as amended, 35 P.S. §750.5 and §750.10, and 25 Pa. Code §71.14(b), 4'
§71.16(a) and §71.16(b). .

On August 4, 1993 DER filed a Motioh t§ Dismiss Appeal on the ground
that it was untimely, accompanied by a memorandum of law. The Township filed
an Answer and New Matter, along with a memorandum of law, on Augusf 11, 1993.
On August 20, 1993 DER filed a reb]y memoréndum!of law;luprompting the :
Township to file a'supplementa1vmemorandum of Tlaw on September 3, 1993.

In its Motion to Dismiss Appeal, DER1a11egesfthat}thé;Towhsﬁﬁpl‘ A,
received notice of DER’'s April 15, 1993 Order on April 26, 1993 when a copy
delivered by certified mail was received at the Township office. This fact is
established, according to DER, by the rétUrn'reCeipt for certified mail
(attached to the Motion as Exhibit "A”) and by the Township’s admissﬁon in
paragraph 2(d) of the Notice of Appeal form. Since the Notice of Appeal was
not Eeceived by the Board until May 27, 1993 - 31 days after receipt of thé
Order - it is untimely.

"The Township acknow]edges that DER’'s April 15, 1993'0rdef was
received at the Township office via certified mail on April 26, 1993 and also’
ackﬁoWTedges that its Notice of Appeal was not received by the Board until May‘
27, 1993. The Township argues, however, that the certified mail was reteived’
and signed for by the Township Earned Income Tax Officer. The Towhship
Supervisors did not see the order until May 4, 1993. Since theFSuperViSors,
and not the Earned Income Tax Officer, have the responsibility for revisions
to the Official Sewage Facilities Plan, it is their recéipt of fﬁe Order that

controls. Accérdihgiy, the appeal was timeTy.

1 DER on the same date filed a Motion to Strike New Matter with supportihg
legal memorandum. In view of our disposition of .the Motion to Dismiss Appeal,
we will nc: act on this Motion.
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We are unwilling to adopt the'Township's argument for several
reasons. First of all, it would introduce an element of great uncertainty
into the commencement of the appeal period.  Since our jurisdiction depends
upon timely filing, there should be as much certainty as possible in the
commencement and termination of the appeal period.

" The Township would have us consider the date when a person or persons
with authority to deal with the subject matter of the DER action recgive
actual notice of the action. In.our judgment, that would needlessly
comp]icaté_the proééss and involve the Board in endless fact-finding missions
before evéf getting to the merits of an appeal. Where the appellant is a
large municipality or corporation with hundreds or thousands of employees,
many with Qvef]apping responsibilities, the search for the precise person with
the authority to act on a given matter may well be a Sisyphean task.

The Township refers to the Second Class Township Code, Act of May 1,
1993, P.L. 103, as amended, 53 P.S. §65101 et seq., and particularly Section
570, 53 P,S. §6§570,'to show that the Earned Income Tax Officer has a limited
responsibi]ity: Whilg?that‘may bg so, it is also obvious that this person is
an elected Township offiéer: 53 P.S. §65402 and §65414. Such an official,
present in the Township office, will be conclusively presumed to have the
authorffy”foiféceiVe hofiéglof DER actions.

We affirm pur;pfibr decisions on this issue in, inter alia, Charles
A. Kayal v. DER, 1987 EHB 809, Borough of Lilly v. DER, 1987 EHB 972, Louis
Beltrami and Beltrami Enterprises, Inc. v. DER, 1989 EHB 594, and Paradise

Township Citizens Committee, Incorporated, et al. v. DER, 1992 EHB 668.
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DATED: September 23,

cc:

"AND - NOW, thfs 23rd day of September,

ORDER

1. DER's Motion to Dismiss Appeal is granted.

2. The appeal is dismissed.

1993

See next page for service Tist
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BUILDING
400 MARKET STREET-PO. BOX 8457

~HARRISBURG. PA 17105.8457 M. DIANE SMITH
~17787.3483 SECRETARY TO THE BOARD

TELECCPIER 717.783.4738
ENVIROTROL, INC.
v. | i EHB Docket No. 91-388-W

COMMONWEALTH OF PENNSYLVANIA , : : .
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 27, 1993

ADJUDICATION

By Maxine Woelfling, Chairman

The Board dismisses an appea1 of a provision in a hazardous waste’
storage permit. The Board. holds that the appeT]aht failed to satisfy its
burden of proving by a preponderance of the evidence that the Department
of Environmental Resources (Department) acted contrary to law, abused its
discretion, or acted in an arbitrary and capricious‘manner by issuing the
permit with a provision prohibiting the storage of F032 waste. |

The Department did not abuse its discretion by‘denying a request to
authorize the storage of F032 waste where the pub]ﬁc had neither notice of the
request ‘nor an opportunity to comment on it. The fact that the Debartment
authorized the'storagé of other hazardous wastes without an OpportUnity for
public comments does not demonstrate that the Department abused its :5séfetion
with respect to the F032 waste. Moreover, the fact that the Debartment
treated the FQB? waste and other chemically similar wastes differehtly does
not demonstrate that the Department acted incorrectly with'réspect to the F032

waste.
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INTRODUCTION

This matter was initiated with the éeptember 13, 1991, filing of a
notice of appeal by Envirotrol, Inc. (Envirotrol) seeking review of the
Department's issuance of a permit to Envirotrol to store hazardous waste at.
its carbon reactivation facility (facility) in Beaver Falls, Beaver County.
Envirotrol, a Pennsylvania corporation engaged in the business of reactivating
spent carbonf challenged Part II, Paragraph N of the permit, which prohibited
Envirotro] from storing spent carbon containing F032 Wasfe;1'  . ‘ ;

| Oh October 21, 1991, Envirotrol filed an amended notice of appeal
which incorporated the original notice of appeal's challenge to Part II,
Paragraph N of the permit, banning the storage of F032 waste materials. In
addition, however, the amended appeal contested another provision in the
permit, one which prohibited the storage of waste materials containing a
"loading of moisture and light volatiles" greater than fifty percent. In
response to avmotion from the Department, this Board dismissed the amended
appeal as untimely on June 1, 1992. |

The Board conducted a hearing on the merits on July 23, 1992.
Envirotrol filed its post-hearing brief on August 31, 1992, and the
Department.responded.with its post-hearing brief on October 15. On November

6, 1992, Envirotrol filed a post-hearing reply brief. Any issues not raised

in the post-hearing briefs are deemed waived. Lucky Strike Coal Co. and Louis

J. Beltrami_v. Department of Environmental Resources, 119 Pa. Cmwlth. 440, 546

A.2d 447 (1988).
The permit issued to Envirotrol authorized the storage of certain

hazardous wastes but did not authorize the storage of F032 waste. The

1 F032 hazardous waste is generated from wood-preserving processes
utilizing chlorophenolic formulations. 40 CFR §261.31(a).
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Department maintains that it did not abuse its discretion by denying
Envirotrol’s request to store that waste because Envirotrol did not request
authorization to store F032 Qaste until after the public comment period
expired, and because Envirotrol did not possess the authorization necessary
under the Air Pollution Control Act, the Act of January 8, 1960, P.L. (1959)
2119, as amended, 35 P.S. §4001 et seq. (Air Pollution Control Act), to
thermally process F032 waste.

While Envirotrol concedes that it did not request authorization to
store F032 waste until after the public comment period expired, it maintains
that this is not fatal because the EPA did not list F032 waste as hazardous
until after the opportunity for public comments, because the Department
authorized the storage of other categories of waste where the request for
authdrization was made only after the public comment period expired, and
because the Department authorized the storage of wastes chemically similar to
F032 waste. Envirotrol also argued that no further air quality authorization
was necessary for Envirotrol to thermally process F032 waste.

The record consists of a transcript of 119 pages and 21 exhibits.
After a full and compliete review of the record, we make the following findings

of fact.
FINDINGS OF FACT

1. Appellant is Envirotrol, a corporation which owns and operates a
carbon reactivation facility in Beaver Falls, Beaver County (Ex. B-1, p. 2, {

4: N.T. 13-14).2

2 Exhibits from Envirotrol are noted as "Ex. A-___;” exhibits from the
Department are noted as "Ex. C-__ ;" and Board exhibits are noted as "Ex.
3-, ." The notes of testimony, meanwhile, are referred to as "N.T. __ .”"

1497



2. Appellee is the Department, the agency with the authority to.
administer and enforce the Soiid’Waste Management Act, the Act ofnJuly 7,
1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., the Air Pollution
Control Act, and the rules and regulations promulgated thereunder.

3. Envirotrol stores and reactivates spént activated carbon ét its
Beaver Falls facility (Ex. B-1, p. 2, 14).

4. Activated carbon is used,'among other things)'to treat drinking
water and wastewater, process food and pharmaceuticals, recover solvénts, and
purify chemicals (Ex. B-1, pp. 2-3, 1 4). | | |

5. After it is used, activated carbon becomes spent - contaminated
with various wastes and chemicals (Ex. B-l,Ap. 3, 1 5). |

6. Envirotrol has stored spent carbon at its facility sincé 1978
(Ex. B-1, p. 3, 1 6). |

7. From Ndvember, 1980, to August 15, 1991, Envirotrol stored spent
carbon at its facility pursuant to the "interim status” provisions of the
Federal Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq.

(Ex. B-1, p. 3, 16). |

8. On or about March 25, 1986, Envirotrol submitted an application
for a hazardous waste permit authorizing Envirotrol’s facility to store spent
carbon contaminated with certain hazardousvwastes (Ex. B-1, p. 2, 1 2).

9. On Octobef 1, 1990, the Départment issued a general public notice
of its intent to issue a hazardous waste storage permit to Envirotrol and sent
copies of the draft permit, a fact sheet, and the general public notice to
Envirotrol, Beaver County and Beaver Falls officials, the Beaver Falls

citizens’ group STOP, the EPA, and state and federal legislators (Ex. A-2).
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10. The public notice and the fact sheet accompanying it indicated
that Envirotrol had not requested authorization to store wastes listed by the
EPA for the presence of dioxin (N.T. 90).

11. The public comment period on Envirotroi’s draft permit extended
from October 1, 1990, though “ite November, 1990 (N.T. 90, 101).

12. On November 8, 1990, the Department held a public hearing
regarding Envirotrol’s draft permit (N.T.:90; Ex. B-1, p. 2, 1 3).

13. ThevEPA issued a final rule listing FO32 waste as hazardous on
December 6, 1990, after the public hearing and comment period»(Ex. A-3,
50450-50490; N.T. 99-100).

| 14. The EPA, however, published notice that it proposed to Tist F032
waste as Hézardous almost two years earlier, on December 30, 1988, before the
public hearing or comment period (Ex. A-3, 50450-51).

15. Waste designated as "F032 waste” by the EPA includes waste
waters, process residuals, preservative drippage, and spent formulations from
wood ﬁresérving processes generated at plants that currently use or_have
previous]y used chlorophenolic formulations (Ex. B-1, p. 4, ﬂ 10; Ex. A-j,
50451). | ‘ , S
16. FO32 waste is listed by}the EPA for the presence of pentachloro-
phenol (ﬁCP), és We]l as tetra-, penta-, hexa-, and heptach]qudjbenzo-p-
dioxins, and tetra-, penta-, hexa-, and heptachlorodibenzofurans (Ex. B-1, p. 4,
§10; Ex. A-3, 50451). o |

| 17.v On January 25, 1991, Envirotrol sent a letter and reviéed.permit
app]i;ation.to the Depértment adding four types of waste - K066, K088J K132,
and F039 Wastg - fo.those ft had previously sought authorization to store (Ex.

A-23; N.T. 25).
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18. On May 21, 1991, Envirotrol sent a letter and révised permit-
application to the Department adding another three types of waste -.FO32,
F034, and FO035 waste - to those it had previously sought authorization td
store (Ex. A-24; N.T. 26). |

19. On June 27, 1991, Envirotrol sent a letter and revised permit
application to the Department adding‘one more type of waste - F025 waste - to
those it had previously réquested authorization to stqre (Ex. A-25; N.T. 28).

20. On August 15, 1991, the Department issued a hazardous waste
storage permit to Envirotrol (Ex. B-1, p. 3, 17).

21. The permit issued to Envirotrol authorized the storage of K066,
K088, KI32, FO34, F035, F025 waste, but prohibited the storage of F032 waste
(Ex. A-2; N.T. 25-28).

DISCUSSION
Under 25 Pa. Code §§21.101(a) and (c)(1), a permittee challenging the

terms of a Department permit bears the burden of proof. MWestern Pennsylvania

Water Co. and Armco Advances Materials Corp. v. DER, 1991 EHB 287.

Envirotrol, moreover, must prove that it is clearly entitled to a hazardous
waste storage permit authorizing the storage of F032 wastes before the Board

will order the Department to issue that permit. Sanner Brothers Coal Co. v.

DER, 1987 EHB 202.

Envirotrol stores and processes activated carbon at its facility,
reactivating spent carbon by removing the wastes and chemicals contaminating
it (Ex. B-l,vp. 3, §5). On March 25, 1986, Envirotrol submitted an
application to the Department for a hazardous waste permit authorizing the

facility to store certain hazardous wastes (Ex. 8-1, p. 2, 9 2). Envirotrol
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planned to heat the contaminated carbon, driving the volatile contaminants
from the carbon into the air, where they would be destroyed by the faoi]ity's
air poi]ution control system (Ex. A-Z)L |
On October 1, 1990, the Department tssuedta general public notice of

its inteht to issue a hazardous waste storage permit to Envirotrol and sent
copies of‘the draft permit, a fact sheet and:the generat pub}tc notice to
Envirotrol, Beaver County and Beaver Falls officials, the Beaver_Fa]]s
c1t1zens ~group STOP, the EPA, and state and federal 1egis]ators (E . . A- 2)
The public notice and the fact sheet accompany1ng it indicated that Env1rotro]
had not requested authorization to store wastes 11sted by the EPA for dioxin
(N.T. 90). | |

| The public comment period on‘the draft permit extended from October
1, 1990, through late November, 1990, with a pub1ic hearing on November 8
(N.T. 90, 101; Ex. B-1, p. 2, 1 3). In three senarate instances atter the
pub]ic comment period t]osed, Envirotrol sent letters and revised permit
applications to.the Department, adding new types of waste to the list ot‘
wastes the faoility requested authortty to store (Ex. A- 23 A-24, A- 25 N T.
25- 28) In one of these 1nstances - its request of May 21 1991 - Env1rotro]
sought author1zat1on to store waste classified by the EPA as FO32 waste (Ex.
A-24; N.T. 26). F032 waste is listed by the EPA for the presence of certain
dioxins and furans and for the presence of PCP (Ex. B-1, p. 4, 1 10 Ex. A-3,
50451). The EPA 1ssued a final ru]e listing FO32 waste as hazardous only on
December 6 1990 - after the c]ose of the pub]1c comment per1od for the perm1t
app11cat1on - but the EPA had pub11shed notice that it proposed to ]1st FO32

waste as hazardous almost two years earlier, on December 30, 1988 (E X. A—3,

50450-50490; N.T. 99-100).
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The Department issued Envirotrol the hazardous waste storage permit
on August 15, 1991. Although that permit authorized Envirotrol to store some
of the wastes it requested authorization for only after the pub1ic_comment »
period had closed, it did not give Envirotrol the authority to store F032
waste (Ex. A-2; Ex. B-1; N.T. 25-28). | -

The parties have stipulated that the only issue in this gppeaT is
whether the Depaftment acted contrary to law, abused its/discretign;IOk aétéd
in an arbitrary andvcapricious manner by refusing to issue a:pekm;tva'
authorizing Envirotrol to store F032 waste (Ex. 3-1, p. 10). HWe find that the
Department's refusal to authorize the storage of F032 wasfe at the facility
was appropriate} | |

Under the Department's regulations, a draft hazardddé'wastgﬁpermit
must be accompanied by a statement of basis or a fact sheet,dwhich,has been
"publicly noticed" under 25 Pa. Code §270.41 and made available fdk’public
comment under 25 Pa. Code §270.42. 25 Pa. Code §270.33(j). 'Factfsheeﬁs are
issued if the draft permit involves major issues, a subject:of widespread :
public interest, or a major hazardous waste management faci]ityfor éciivity.
25 Pa. Code §270.33(1)(2). While a statement of basis need not neces;arily
include the type of waste for which authorization is requested, the
regulations reduire that fact sheets set forth "the type and quantity of
wastes” proposed to be stored at the facility. 25 Pa. Code §270.33(1)(2)(11).

Where a draft permit is accompanied by a fact sheet, therefore, the
Department’s regulations guarantee that the public has notice of, and an
opportunity to comment on, the.types of waste a facility proposes to store.
But is public notice and comment required where a permit applicant adds a
waste, after the public notice and the comment period, to those it previously

requested authorization to store? The regulations do not answer this question
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directly, but the framework outlined in them would be compromised were public
notice and comment not required. Under the scheme sét forth in the
requlations, the Department need only issue a fact sheet - and therefore need
only list the types of waste proposed to be stored - where the proposal is
Tikely to be controversial: where it involves major issues, a subject of
widespread public interest, or a major hazardous waste management facility or
activity. Yet, were we to hold that public notice and comment was not.
required with regard to wastes added after the initial public notice -and
comment period, we would allow permit applicants .to escape the'public notice
and,commént requirements in many instances where their proposals were most:
controversial. A permit applicant could simply withhold its request. to .
authorize the storage of controversial wastes until after. the public .comment
period had closed.

The public notice and comment provisions serve an important purpose
in -the hazardous waste permitting program. Residents in many communities
become apprehensive when they discover that a facility in their area has
requested authorization to handle "hazardous waste.” - They may beiunsure of
the types of waste the facility will handle, the reason the waste is regarded.
as hazardous, the potential threat the waste may pose, or the measures that
the facility plans to employ to protect the community. They may have other
questions. The public comment provisions provide the public with a vehicle to
make their concerns known to the Department and ensure that the Department
will address all the significant concerns expressed. Given the contentious

and emotiona}]yacharged environment in which many hazardous waste permit
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proceedings take place, this exchange of information is crucial.3 1t serves
an essential cathartic and educational purpose, one which would be frustrated
were the public not given an opportunity to comment on amendments to permit
applications. | |

Envirotrol argues that the Department should have authorized the
storage of F032 - despite the fact that the public did not have an opportunity
to comment on that proposal - because F032 waste is chemically similar to
other wastes the permit authorized Envirotrol to store, because the Department
authorized the storage of other wastes which Envirotrol requested the:
authorfty to store only after the public comment périod ended, and because the
EPA did not issue the final ruling Tisting F032 4s hazardous until after the |
public comment period elapsed. None of these arguments is persuasfve;

As noted earlier in this opinion, Envirotrol bears the burden of '
proving that it is clearly entitled to authorization to store F032 waste. To
do so, Envirotrol had to do more than prove that the Department treated F032
waste differently from other wastes it authorized Envirotrol to store which
were either chemically similar to F032 waste or which, like the F032 waste
here, were not included in the public notice. Even assuming Envirotrol is
correct when it argues that F032 waste.was treated differently than these’
other wastes, that does not establish that Envirotrol was c]ear]y entitled to

authorization to store F032 waste. The Department could have treated the F032

3 Public input and feedback from the Department also play a prominent role
in other aspects of the Commonwealth’'s hazardous waste policy. The Hazardous
Sites Cleanup Act, the Act of October 18, 1988, P.L. 756, as amended, 35 P.S.
§6020.101 et seq., for instance, contains public comment and hearing
provisions similar to those in the regulations governing the hazardous waste
permitting program and directs the Depar-ment to develop a program to educate
the public about the nature of hazardous waste generation and the need for
environmentally safe methods for managing, treating, and disposing of the
waste. See 35 P.S. §6020.309(f) (regarding public education) and 35 P.S.
§6020.506(c) and (d) (regarding public comments and public hearings).
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waste differently from other wastes and simply have acted inappropriately. with
respect to the othér wastes.?

_ Envirotrol is no more successful when it argues that the Department
should have authorized the storage of F032 because the EPA did not issue the
final ruling listing the waste as hazardous until! after the public comment
period elapsed. While Envirotrol had no legal obligation to secﬁrefthe
Department’s approval for storage of F032 waste until the EPA listed F032 as
hazardous waste, Envirotrol, for whatever reason, did not submit the-revised
application until over five months after publication of EPA’s proposal.
Moreover, the fact that there is a change in the scope of regulated activities
during the pendency of a permit application does not necessarily alter other
applicable requirements. The Department was still bound to process
Envirotrol’s permit application in conformance with the relevant procedural
and substantive regulations.

Although we have held that the Department’'s action was not an abuse
of discretion, we note that perhaps this situation could have been avo.ided had
the parties approached the permitting process differently. Envirotrol could
have exercised more foresight in crafting its permit application. Instead,
Envirotfo] was content to submit a'strﬁng of requests months after the draft
permit was issued, asking the Department to authorize piecemeal the storage of
additional types of wastg. The Department, meanwhile, could have satisfied

the public input requirement by issuing an amended draft permit and fact sheet

4 Whether the Department acted appropriately with regard to these other
wastes is not before the Board. Envirotrol did not challenge the Department’s
approval of the wastes it asserts were chemically similar to F032 or were,
Tike F032, not the subject of public notice or comment. Instead, Envirotrol
appealed the Department’s action only with respect to the Department’s
decision to deny Envirotrol’'s request for authorization to store F032 waste.
Our jurisdiction, therefore, is limited to that issue. :

1505



when it received Envirotrol’s additional submissions, as it had not taken.
final action on the permit application. It could also have held.a public
hearing on ‘the wastes Envirotrol sought to add to its permit application after
the draft permit was issued..

- Because we find: that the Department’s refusal to issue a permit
authorizing the storage of F032 waste was appropriate because the public did
not have an opportunity to comment on Envirotroi's request, we need not -
examine the alternative ratioha]es the Department offered to justify.its.

decision.

CONCLUSIONS OF 'LAW

1. The Board has jurisdiction over:the parties and subject matter of
this proceeding. :

.2. Envirotrol has the burden of proving that the Department abused
its discretion by issuing Envirotrol a hazardous waste storage permit which
did not authorize the storage of F032 waste. 25 Pa. Code §§21.101(a) and

(c)(1); Western Pennsylvania Water Co. and Armco Advanced Materials Corp. v.

DER, 1991 EHB 287.
3. Envirotrol must prove that it is clearly entitled to a hazardous
waste storage permit authorizing the storage of F032 wastes before the Board

will order the Department to issue that permit. Sanner Brothers Coal Co. v.

DER, 1987 EHB 202.
4. Any issue not expressly addressed by the parties in their

post-hearing briefs is waived. Lucky Strike Coal Company and Louis J.

Beltrami v. DER, 119 Pa. Cmwlth. 440, 546 A.2d 447 (1988).
5. Where the Department issues a draft hazardous waste pefmit, the

draft permit must be accompanied by a statement of basis or a fact sheet which
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has been "publicly noticed” and has been made available for public comment .
25 Pa. Code §270.33(J). |
o 6. Where the Department issues a fact sheet, the fact sheet must set
forth, among other things, the type and quantity of wastes propbséd to be
stored at the facility. 25 Pa. Code §270.33(1)(2). o 1

7. Envirotrol failed to prove that it is clearly entit]ed to a
hazardous waste permit authorizing the storage of F032 waste where there was
no public notice that Envirotrol requested authorization to store F032 waste
and no public hearing or opportunity for public comment pertaining to that
request.

ORDER

AND NOW, this 27th day of September, 1993, it is ordered that the
Department of Environmental Resources’ issuance of Hazardous Waste Storage

Permit No. PAD 980707087 is sustained and Envirotrol’'s appeal is dismissed.

ENVIRONMENTAL HEARING BOARD
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DELAWARE ENVIRONMENTAL ACTION COALITION

Ve o ; :  EHB Docket No. 91-430-MR.
: (consolidated)
COMMONWEALTH .OF PENNSYLVANIA ' i = RO
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 29, 1993
and M & S SANITARY SEWAGE DISPOSAL, INC. : - o Co
PERMITTEE

OPINION AND ORDER
SUR-
MOTION TO STRIKE PORTIONS OF APPELLANTS'
SUPPLEMENTAL PRE-HEARING. MEMORANDA

ngérttg. Myers, Member

Synopsis
; The Board str1kes c1tat1ons to sect1ons of the regu]at1ons hav1ng no |
bearing on the perm1t issued by DER The Board refuses to struke é '
supp]ementa] pre hear1ng memorandum on the bas1s of unt1me11ness but ho]ds
that any new factua] or 1ega1 content1ons must fall w1th1n the scope of the -
obJect1ons conta1ned in the Not1ce of Appeal. Because of the d1ff1cu1ty of
determ1n1ng that, the Board den1es the motion to str1ke w1th 1eave to raise it
again at the hear1ng. | o |

R OPINION

6n theZIS, 1993 we issued an Opinionaandﬂohderésur Motion to Limttbi
| Issues in which we grented the Motion in:pdrt, denied it'in‘pdht, and directed

Appellants to'fi1e.sump]emental pre-heahing memoranda “Specifice11y
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identifying each section of the regu]affoné claimed to be violated in
connection with the issues that have not beep stricken." The Appellants
complied with the Order on jﬁ]y 7 and 20, 1953,.re5pective]y. On September 7,
1993, M & S Sanitary Sewage Disposal, Inc. (Permittee) filed a Motion to |
Strike Portions of Appellants' Supplemental Pre-Hearing Memoranda. Appellants
filed Answers to this Motion on Septembéf 23, '1993. DER advised us by -letter
dated September 10, 1993 that it had noi%bjection to the Motion.

Pefmfttée moves to strike those poftions_of Delaware Envirphﬁentai. :
Action CoaTition;s (bEAC) supp lemental pre-hearingAmémofandum'citing
regulations at 25 Pa. Code §271.125(b), §271.201, §283.101(a) 1 and 2,.
§283.101(b) and §285.134. The Sectiops from Chapter 271 deal with municipal
waste generally; those from Chapter 283‘déal with municipal waste resource
recovery facilities; and that from Chapter 285.deals,with storage and
transportation of municipal waste. We agree with Permittee thét DEAC has not
shown how these provisions relate to the issuance of a water QUélity‘ |
management permit to construct a treatment plant for septage. Accordingly;
the references to these Sections will be stricken.

' Appé]]ant Dr. James E. Wood did moré in his supplemental ﬁre-hgaring
memorandum than provide specific citations to statutes and regulations.. Hev\
supp]emented his recitation of facts and legal confenfions and added himsélf
as an expert witness. Contrary to Permittee’s contention, Wood (qnd all other
parties) may supp]ément pre-hearing memoranda so 1ong.as it is done in
sufficient time prior to the hearing that other parties are not unfairly
prejudiced. Wood's supplement was filed on July 7, 1993. The case was set
for hearing on August 9, 1993. Permittee’s Motion was not filed until a month
later on Septembef 7, 1993. The supplement was timely and Will not be

stricken on that groﬁnd.
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As noted in our prior Opinion and Order in this case, factual and
~legal cqntgntidns‘stated_in a pre-hearing memorandum must come within the
scope of . the objeqtjons'sét forth.in the Noticé of Appeal unless the right to
amend after discovery isiresefvgd; Wood.did not reserve that right.. .
Accordingly, the factuai and legal contentions added by the supplemental
pre-hearing memorandum must be judged by the objections in the Notice of
Appeal. The problem with doing this lies in the confused, rambling nature of
the language Wood employs. 1t may be, as. Wqu contends, that he is mére]y
elucidating the prior contentions and adding nothing new. For this reason and
the proximjtyfofmthe hearing, we will deny Permittee’s Motion as to Wood
giving Permittee permission to raise it during the hearing whenever, in its
discretion, jt is’appropriatg. ‘
’ wbod’Wi11”bélf§;ui}édﬂto provide a written summary of his expert

testimony.'i
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ORDER

AND NOW, this 29th day of September, 1993, it is ordered as follows:

1. Permittee’s Motion is granted as to DEAC with respect to the '
citations to Chapters 271, 283 and 285 of 25 Pa. Code.: |

2. Permittee’s Motion is denied as to Wood with leave to raise it
during the heafing. ‘ |

3. Onor beforé October 5, 1993 Wood shall provide to all gther :

parties a written summary of his expert testimony.

ENVIRONMENTAL HEARING BOARD

"ROBERT D. MYERS ’
Administrative Law Judge

-Member
DATED: September 29, 1993
cc: Bureau of Litigation For the Permittee:
Library: Brenda Houck Deane H. Bartlett, Esq.
Harrisburg, PA MANKO, GOLD & KATCHER
For the Commonwealth, DER: Bala Cynwyd, PA

Barbara Smith, Esq.

Northeast Region

For the Appellant:

William J. Wolfe/Port Jervis, NY

Dr. James E. Wood/Matamoras, PA
sb
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‘ ENVIRONMENTA HEARING BOARD

""G FLCCR — “ARKE™ S7=EET :_»:-—E CFEE ELJ'L.JING
...\_C NIARKET STREET =7 2"X 8457 o
-aHN]:E KRG Ta T 72 8457 ‘AL DIANE SMIT=
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,CHESTER RESIDENTS CONCERNED FOR
'QUALITY LIVING
o v. . EHB Docket No. 93-234-MR

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES . :  Issued: October 20, 1993
and THERMAL PURE SYSTEMS, INC., Permittee :

OPINION AND ORDER
SUR
PETITION FOR SUPEPSEDEAS

Robert D. Myers, Member

Synopsis

In denying a Petition for Supersedeas in an appeal challenging DER's
issuance of a pqrmit for an infectiqus and chemotherapeutic waste processing
‘facijjty, the Board hplds,that processing facilities are not. subject to the
Pennsylvania Infectious and Chemotherapeutic Waste Plan or the moratorium
estab]iéhed byvthe_Infectious and Chemotherapeutic Waste Disposal Act.  The
Board holds further that emissions from the proposed facility are exempt under
the Air Pol]ution Control Act, and that DER .did not abuse its discretion with
respect to tpaffjp and a public hearing. Finally, the Board holds that the
issuance of the permit does not constitute environmental discrimination or
environmental racism.

; OPINION
Lhester Res1dents Concerned for Quality Living (Residents) filed a

Aot1ce of Appea] on August 18, 1993 seeking review of the'Department of
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Environmental Resources' (DER) acéibnfbf Jd]y 22, 1993 issuing Permit No; '
101618 to Thermal Pure Systems, Inc. (Permittee). The Permit, issued under
the Solid Waste Management Acti(SWMA),'Act of July 7, 1980, P.L. 380, as
amended, 35 P.S. §6018.101 et seq., authorized a commercial infectious wasfe
transfer station, six autoclave unité, and a facility for processing |
infectious waste sharps and re-usable.infectioﬁs wdste;contaﬁﬁensfét_ﬁfbﬁfkand
Thurlow Streets in the Cfty of Cheéter; Delaware County. The Residents’
objectioﬁs t; issuaﬁcé o% the Permit were bésed oh_a]]eged_vjoJationg,bnyER
of regulatory, statutory and constitutiong]‘pro&isions; including a]jéﬁéd l
environmental racism.

On September 16, 1993 the Residents filed a Petition for Supersedeas
~ with supporting Memorandum of Law. DER filed Objections to the'Petition on
September 28, 1993. On the very next day, Permittee filed a Response to the
Petition with supporting Brief, Objection to the Petition and Motion to
Dismiss. Also on that date, ;he Residents fi]e&'a SuppTementary Meﬁorandum of
Law to which DER filed a Reply. A hearing on the Petition was held in |
Harrisburg on September 30, 1993 before Administrative Law Judge Robert D.
Myers. a'Member of the Board. All parties were represehted by Tegal counsel
- and presented evidence in support of their respective positions. On Octobér
&, 1993 the Residents filed 'Post-Hearing Statement. On the fd]]owihg day,
Permittee filed a Memorandum of Law and a Response to the Residents;f
Statement. DER advised us on October 8, 1993 that it would not be
supplementing its previous filings. . ;

The record consists of the pleadings, a hearing transcript of 277
cages and 25 exhibits. The record reveals the following situation.

The Residents are an organization composed of persons residing within

a2 few blocks of the site approved by the Permit. That site is a 2.29-acre
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| _.port1on of a 52 -acre tract Tlying between the Delaware River and the ra1]road
wtracks of Conrail. On—or adJacent to th1s 52-acre tract are the De]aware

County Resource Recovery Fac111ty (referred to by the Res1dents as the
AWest1nghouse 1nc1nerator), the DELCORA treatment p]ant LCA Leas1ng, Inc. (a
‘:mun1c1pa1 waste transfer stat1on) and Abbon1z1o Contractors. The 52-acre |
tract h1stor1ca11y has been devoted to 1ndustr1a] use and has been zoned M- 3
Heavy Industr1a1 since the-19605 The fac111t1es located on the tract |
qenerate truck traff1c on the nearby streets especially West 2nd Street which
is S.R. 291. -

’ The westinghouse incinerator is authorized to accept 4,100 tons per
.day and the.transfer station is authorized to accept>1,600 tons per day.
Since June 1992 Permittee has operated a truck-to;truck transfer of infectious
and chemotherapeutic waste on the site, invojving_apnarently about 2~ tons per
day. Thjs type of operation did not require a.DER“oerm1t. | _ |

On July 22, 1993 DER issued the Permit involved in this proceeding,

quthor1z1ng Perm1ttee to construct and operate on the site a commercial
'1nfect1ous waste transfer stat1on six autoc]ave units and a facility forA
processing 1nfect1ous waste sharps and re- usab]e infectious waste containers.
Permlttee may accept up to 403 tons per day (288 tons for the autoclave units
and 115.tonsdtor the transfer station), 6 days per week (6:00 a.m. to 8:00
p;m. Monday through Friday and 6:00 a.m. to 2:00 p;m. Saturday). It may
process the waste 24 hours oer day, 7 days per week. When‘the transfer
station authoriied by the Perr1t becomes operational,tPermittee must
d1scont1nue truck to- truck transfer at the 51te

| Pr1or to app]y1ng for th1s Perm1t Perm1ttee had entered into a Host
Commun1ty Agreement w1th the City of Chester in December 1991. Under that

Agreement, Permittee bound itself, inter alia, to pay the City a host
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community fee of $5.00 per ton, termploy a workforce made up at least tétthe
extent of 80% of‘cify’residents, and to‘construct a new accesézroad?that wauld
remove all commercial traffic from Thuriow Sireef;A The City of Chester N
entered into this Agreement andnsuppdrted the issuance of the Peﬁmif-primarily
because of the City/s high unempldyment rate and poor ecdnomiélconditfon.' The
faCifity wi11‘employ about 120 peréons when fully operationa]‘and Wi]] a
generate about $500,000 of revenues for the City per year. | |

Autoé]avihg, widely used by hospifé]s'énd medicél pracfitioﬁersvfdr
the past 100 years, is a sterilization process using steam (up to 275° F in
this ‘instance) to kill bacteria énd pathogens. The storagé, hand]fng,
transpoﬁtation and disposal of infectious énd chemotherapéutic waste isuhigHTy
regulated by DER in Chapters 271, 272, 273, 283 and 285 of 25 Pa. Code. Once
such waste arrives at Permittee’s facility, it will be placed in the autoclave
units and sterilized by steam generated by two on-siféfnatural gas-fired
boilers.” Steam and ambient air evacuated from the uni£§ will be passed |
through filters before being discharged to the atmosphere. Volatile orgahic
compounds (VOCs), estimated to amount tg 700'pounds per year, also wi11 be
passed through the filters before being‘discharged to the atmosphere. The
VOCs will come from solvents such as alcohols or acetones and may also come'
from the wmelting of bags containing the waste. Affer the waste is steri]izéd,
it will be taken to an approved landfill for disposal.

Permittee’s facility will serve hospitals and other medical centers
in the City of Philadelphia and the surrounding counties invPennsy]vania and
New Jersey, aé well as Maryland, Delaware, Virginia, Washington, D.C., and the

New York City area. At the time of the hearing, 2 autoclave units were in
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'opefation;and ébout 50 persons were employed, nearly all of wﬁom are froﬁ the
City and include residents within an 8-block area around the site. About 85%
of these emp]byees are African-Americéns.

| In processing the application for the Permit, DER requested the
Penhsy]vania Départment of Transportation (PennDOT) to aséess,the>traffic
impacts associated with the proposed operation. PennDOT had made prior
tfaffi¢'assessments in the area with respect to permitting of the municipal
waste transfer station and the Westinghouse incinerator and had concluded that
the road system could handle the traffic. The application submitted by
Permittee inc]uded a letter from the owners and operators of the transfer
station agreeing to reduce their daily tonnage by 403 tons, the amount of
daily tonnage requested by Permittee. On the strength of this letter, PennDOT
concluded that the approval of the application would not result in an increase
in traffic. _

In processing the application for the Permit, DER concluded that it
was unnecessary for Permittee to request and obtain a Plan ApproQa] and
bperating Permit under the Air Pollution Control Act (APCA), Act of : :nuary 8,
1960, P.L. (1959) 2119, as amended, 35 P.S. §4001 et seqg. The autoclave units
were considered .to be a minor source under 25 Pa. Code §127.14(8) and the
natural gas-fired boilers were considered to be exempt under 25 Pa. Code
1127.14(3)..

During the processing of the application, DER did not hold any publtic
hearings. No formal written request for a hearing was made but the Reverend
Horace Strand, Chairman of the Residents, made an oral request to DER in
February 1993." While the City was considering the Host Community Agreement
with Permittee, a series of public meetings were held by City Council and

attended, at least in part, by DER personnel. City Councf] held another
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public meeting after receiving a June 1992 petition with 300-signatures of
versons opposed to. the :incineration of solid waste or ‘treatment of medical
waste. This meeting, also attended by DER personnel, focused almost -
exclusively on alleged problems with the Westinghouse incinerator. A coponf
this petition was given to DER: in February 1993.

In deciding whether or not to grant a permit for the processing or
disposal of solid waste,'DER does not consider the racial makeup of the
surrounding area. According to the 1990 Census, African-Americans répresent
65% of the City population and only 11% of the Delaware County population.

The 11th Ward, which -includes the site, is about 50% African-American. wffhin
the 4 to 5 block areas around the site, the population is 50% African-American
except on the north where it runs from 60% to 70%. Nearly all of the major °
waste processing and disposal facilities, including those handling infectious
and chemotherapeutic waste, in DER’s southeastern region (Philadelphia,
Chester, Bucks, Montgomery and Delaware Counties) are located in areas where
the surround{hg population is predominantly Caucasian. The greatest
concentration of these facilities is in lower Bucks County where the
poputlation is- predominantly Caucasian.

The Residents are affected by the volume of truck traffic during all-
hours of the day and night, by diesel fumes,:by odors and dirt and by health
and safety concerns. Most of these problems arose when the Westinghouse
incinerator began operating a few years ago. The incinerator is still the
prime target of the Residents’ complaints but they are also convinced that
Permittee’s facility will aggravate the problems.

The Residents contend that the Permit was issued in violation of the
Infectious and Chemotherapeutic Waste Disposal Act (Infectious Waste Act), Act

of July 13, 1988, P.L. 525, 35 P.S. §6019.1 et seq.; the Pennsylvania
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Infectious and Chemotherapeutic Waste Plan (Waste Plan); the APCA; the
regﬁlétions,adopted,pursuant to fhe APCA in 25 Pa. Code Chapter 127; and
Sectionégl;_Zﬁrand 27 of the Constitution of Pennsylvania.

; | We may grant a supersedeas if it is shown by a preponderance of the
evidénce (1) that the Resjdénts_wil] suffer ‘irreparable harm, (2) that they
are likely to bfevail on the merits, and (3) that there is no likelihood of
injury to the public or other parties. 'here pollution or injury to the
public hea]th,‘safety or welfare exists or is threatened, a supersedeas cannot
be granted: Section 4(d), Environmental Hearing Board Act, Act of July 13,
1988, P.L. 530, 35 P.S. §7514(d); 25 Pa. Code §21.78.

- The Residents made no effort to show irreparable harm, relying
instéad on their contentions that DER acted without statutory and
—constitutional authority. ff these contentions have merit, the absence of
irreparable harm is meaningless: Westinghouse Electric Corporation v. DER,
1988 EHB 857.

( The Infectious Waste Act, effective July 13, 1988, imposed duties on
DER and the Environmental Quality Board (EQB) with respect to infectious and
chemotherapeutic waste and imposed a moratorium on the issuance of permits for
certain types of facilities handling such waste. The Legislature found that"
public health concerns required (1) the review and adoption of regulations for
the "collection, transportation, processing, storage and incineration or -other
disposal” of such waste and (2) the development and ﬁmp]ementation-of a
statewide plan addressing the needs of the Commonwealth ‘with regard to the
incineration and disposal” of such waste: Section 1, 35 P.S. §6019.1.

In Section 2(a), 35 P.S. §6019.2(a), DER is directed to. study,
develop and prepare an Infectious and Chemotherapeutic Waste Plan addressing

four .issues. The first involves an assessment of the volume of such waste and
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of the facilities for the "treatment, storage and disposal”-of such waste.
The remaining three all relate to facilities for the "incineration or other:
disposal” of such waste. Section 2(b), 35 P.S. §6019.2(b), directs DER to -
review and revise the regulations in at least three areas. The first is tHe
“collection, transportation, processing, storage and incineration and
disposal” of such waste and the siting of commercial facilities for the
management of such waste; The second dea]g with the‘best available pechnology;
for air quality control of emissions from faci]ifies used for the
“incineration” of such waste. The third deals with liability insurance and
emergency planning.

-A moratorium on the issuance of permits for any commercial facility
"for the incineration or disposal” of infectious and chemotherapeutic waste is
established by Section 3(a) of the Infectious Waste Act, 35 P.S. §6019.3(a).
Mo such permits can be issued by DER until the adoption of the Infectious and
Chemotherapeutic Waste Plan and then only if they are consistent with the
provisions of the Plan.

We think the Legislature made a clear distinction in the Infectious
Waste Act between facilities used for the disposal of infectious and
chemotherapeutic waste and those used for collection, transportation,
processing or storage. A statewide plan was deemed necessary for the former,
revised regulations for the latter. This distinction also was apparent to
both DER and the EQB. Regulations, first proposed on April 14, 1990 (20 Pa.
B. 2113) and finally :.opted on August 7, 1992 (22 Pa. B. 4185), substantially
revised Chapters 271, 273, 283 and 285 of 25 Pa. Code so as to govern the
collection, transportation, processing, storage and disposal of infectious and
chemotherapeutic waste. The Waste Plan, adopted on May 15, 1990, limits its

focus to “noncommercial and commercial incineration facilities rather than all
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possible types of processjhg facilities”, thereby ref]ecting the ”1egis]$tive
authority provided by” the InfeCtious Waste Act (Waste Plan, Section 1.4).

| | The Residents argue that the legislative findings in Section 1 of the
Infectious Waste Act, 25 P.S. §6019.1, include a determination that infectious
Vandichemotherapeutic.waStevis best‘managed at the place of generation "with a
minimum of transportation...and exposure to the pub]ic;..." If that finding
is important-to the development of a plan for the siting of incineration and
other disposal facilities, it also is important to the siting of processing
facilities. Assuming that to be true, the argument falls short. The
legislative findings set forth the the Legislature’s reasons for acting. Based
on those findings, the Legislature chose to proceed in two ways - by the
adoption of a statewide plan and by revisions to the regulations. Both
activities were expected to accomplish the legislative purpose.

h Why the Legislature chose to deal only with disposal facilities in
the plan is not material. It might have realized that the location of
disposa] facilities would govern, to an extent, the siting of processing
'faci1ities. A geographical distribution of the former (as mandated by the
Waste Plan) would influence the location of the latter. Or it might have
concluded that the siting of processing facilities was best handled by
regulation. Whatever the reason, the legislative scheme and language are
clear.

§ince the Waste Plan does not apply to processing facilities, the
Permit did not have to be consistent with the Waste Plan and was not governed
by the moratorium provisions of the Infectious Waste Act. It only needed to-
be consistent with the regulations governing infectious and chemotherapeutic
waste processing facilities. The Residents have presented no evidence

establishing any such inconsistency.

1521



The APCA was violated, the Residents contend, because no-plan
approval or permit was required. DER and‘Permittee;boint out, however, that"
the VOC emissions were exempt under 25 Pa. Code §127.14(8) and that the
‘boilers were -exempt under 25 Pa. Code §127.14(3). The exemption of air ‘
contamination sources of “minor significance” is authorized by ‘Section 5(a)(9)v:
qf the APCA} 35 P.S. §4005(a)(9), and is accomplished by §127.14 of the .
regulations. The Resideﬁts did not challenge the evidence regardingﬂthese'.
exemptions or make any effort to show that the facilities are not "minor
sources” as contemplated by the APCA. Accordingly, they have failed to show a
violation of the APCA. |

A consideration of traffic impacts is required by the Waste P]én}
according to the Residents’ next argumént. Since we have held that the Permit
did not have to be consistent with the Waste Plan, we cQuld disregard this
argument. However, the Residents also cite 25 Pa. Code §271.126, a provision
in the municipal waste management fegu]ations requiring an environmental
assessment. Accordingly, we will review the issue on the basis of this
regulatory provision..

25'Pa. Code §271.126 states that an environmental assessment must be
included in an application for a municipal waste processing permit. 25 Pa.
Code §271.127, which discusses the details of an environmental assessment,
specifically mentions traffic. Consequently, Permittee was required to
address this issue in its application. Permittee submitted documentation to
DER regarding prior traffic studiss involved ‘in the permitting of other
facilities located on the 52-acre tract and a letter from LCA Leasing, Inc.
(the municipal waste transfer station) agreeing to relinquish 403 tons per day
of its own authorized volume. DER referred this material to Penn DOT.

PennDOT advised that, in view of LCA’s relinquishment, there would be no net
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increase in traffic from that previously aufhorized. DER accepted this Advice
and concluded that Pérmittee’s proposed facility would not involve an impact
on traffic. |

While the Residents question the bihding nature of LCA’'s
fe]inquishment, they do little eise to challenge the prior traffic studies.
They rely instead on the testimoﬁy of Residents who experience the flow of
tfaffic and the diesel fumes emanating from it. Obviously, these conditions
already exist, caused apparently by the Westinghouse incinerator and to a
lesser extent, by the transfer stationl. Permittee’s facility will not add
to them. For this reason, we cannot say that DER abused its discretion in
issuing the Permit. In reaching this conclusion, we are not in any way
discounting traffic problems for persons living along S.R. 291. We are simply
affifming that the Permit under review did not create and will not aggravate
those problems.

DER’s failure to hold a public hearing on the application is another
farget of the Residents’ attack. The SWMA does not require the holding of a
bub]ic hearing; the regulations at 25 Pa. Code §271.143(a) make it
discretionary. DER "may” hold such a hearing "whenever there is significant
public interest” or DER "otherwise deems a hearing to be appropriate.”
According to the testimony, DER rarely activates this provision unless someone
requests it in writing. - Even then, a hearing does not automatically follow.
DER personnel consider whether there is a ”“significant” public interest and

whether other informal procedures will be satisfactory.

1 They also would be caused by trucks going into and out of Permittee’s
truck-to-truck transfer operation, but the number of these vehicles is so
small compared to the other facilities that the impact is minimal.
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“No written request for a hearing was made.in this case. An oral
request was made, however, several months before the Permit was issuedi'DEﬁ;s
reasons for not honoring that request have not been precisely stated. It is
clear, however, that DER personnel had attended public meetings of Chester '
City Council when Permittee's proposed facility was considered. - Certainly,
DER witnesses believed that all Chester residents had been afforded ample
opportunity to air their concerns at those meetings: In addition, DER
personnel had met with the Reverend Strand for a discﬁssion of the Résidents'>
specific objections to the facility. It may have Qeen concluded that a pub]ié
hearing would not accomplish anything more.

.Whatever the precise reasons, we are not prepared to hold, at this
point and on the basis of a truncated record, that DER abused its discretion -
in not holding a public hearing. Furthermore, there is no evidence of any
prejudice suffered by the Residents as a result of DER's action.in this -
regard.

The constitutional argument advanced by the Residents draws upon
Article I, Section 1, Section 26 and Section 27, >f the Constitution of
Pennsy]?ania. Section 1 declares the inherent rights of mankind, Section 26
declare: a non-discrimination policy, and Section 27 declares environmental
rights. These Sections should be read together, aécording to the Residents,
to establish that all people in the Commonwealth are entitled to equal
environmental protection. The concentration of waste management facilities in
the City of Chester, therefore, places a disproportionate risk of
environmental harm on its residents. Since 65% of the City population is
African-American, DER's issuance of yet another permit constitutes “"invidious

environmental discrimination" and "environmental racism."
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The Residents concede that, under current case Taw, they must prove
invidious discriminatory intent and'not'merely historical coincidence: Village
of Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252,
97 S.Ct. 555, 50 L.Ed. 2d 450 (1977); Barsky v. Cbmmonwealth;’Department of
Public Welfare, 76 Pa. Cnwlth. 417, 464 A.2d 590 (1983), affirmed, 504 Pa.
508, 475 A.2d 742 (1983), and concede that they have obtained no evidence as
yet to establish that intent. Nonetheless, they argue, DER’'s violations in
connection with issuance of the Permit are so numerous and egregious that
discriminatory intent can be presumed. Since we have not found any
violations, we have no basis for any presumptions about DER’s intent.

The evidence presented by DER and Permittee supports the absence of
discriminatory intent. That evidence shows that the area around the site is
evenly divided racially except on the north where African-Americans
predominate. This evidence.goes a long way toward undermining the Residents’
claim of environmental racism. That claim is further undermined by €évidence
concerning the location of other major waste management facilities in
southeastern Pennsylvania. Nearly all of them are surrounded by popu]atibns
that are predominantly Caucasian. The greatest concentration of such
facilities, contrary to the Residents’ claim, is not in Chester but in lcwer
Bucks County where Caucasians predominate.

On the basis of. the evidence before us, we cannot conclude that
DER's issuance of the Permit violated the constitutional provisions cited to
us. We could end this Opinion at this point but are moved to comment further.

Life in organized society necessarily involves risks, burdens and
benefits. These all increase as the society grows larcer and more complex.
Ideally, they should be shared equally by all members of the society, but that

is rarely, if ever, possible. Transportation facilities cannot be everywhere:
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some persons will be close to one, others will not. Whether this is Tooked’
upon as benefit or burden will depend on the outlook and intgrestsvof each -
person. Parks and recreational facilities also cannot be in every. -
neighborhood. Those not near to such a facility may feel burdened by the
distance while those adjacent to it may feel burdened by the proximity.

Numerous other examples can be given but they would be repetitive as
far as the principle is concerned. The point is that all persons in society
have a mixture of. risks, burdens and benefits in varying proportionslto other
persons. The equitable distribution of.these factors is one of the most
important functions of representative government, one that occupies all
branches of. that government on a daily basis.

Wastg management facilities, 1like. other social instrumentalities,
must be located somewhere. They can be subjected to c]ose‘regu]ation to make
them as acceptable as possib]e; but inevitably will bring with them features
such as traffic, noise and fumes that many persons find socially undesirable.
The purpose of a Host Community Agreement and accompanying fees is to
compensate the host community for accepting such facilities. As stated by the
Legislature in Section 102(a)(7) of the Municipal Waste Planning, Recycling.
and Waste Reduction Act, Act of July 28, 1988, P.L. 556, 53 P.S.
§4000.102(a)(7), "it is appropriate to provide those 1iving near municipal
waste processing and disposal facilities with additional guarantees of the
proper operation of such facilities and to provide incentives for
municipa]ities to host such facilities.”

| The Host Community Agreement entered into between Permittee and the -

City of Chester reflects the wide variety of matters that can become the
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subject of thége_negotiations. Not only fees {(which, in this case; are 5
times larger than that mandated by statute), but employment of City residents
‘énd construction of a new access road are included.

The existence of the Host Community Agreement justified DER in
concluding that the City of Chester was willing to accept the facility. That
does not mean that DER could simply issue the Permit without regard for the
law and the regulations. The Host Community Agreement was based on the
unspoken assumption that the permit application would be subjected td the same
scrutiny it would receive if no Agreement existed. It does mean, however,

- that DER’s -issuance of the Permit cannot amount to environmental
discrimination toward the City of Chester. If the Residents seriously believe
that they were subjectéd to discrimination in the location of this facility,
they should have mounted a Tegal challenge against the Host Community

Agreément in the ‘aw courts.
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EHB Docket No. 93-234-MR

Petition for Supersedeas is denied.

ORDER

AND NOW, this 20th day of OctoBér, 1993, it is ordered that the

DATED: October 20, 1993
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Harrisburg, PA
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For the Permittee:
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BOROUGH OF GLENDON .
v. . 1_2 CEHB Docket No. 92-071-W
COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ‘ENVIRONMENTAL RESOURCES and Issued: October 26; 1993
GLENDON ENERGY COMPANY Perm1ttee : ,

OPINION AND ORDER SUR
MOTION TO DISHISS AS MOOT

By Maxine WOelf11ng. Cha1rman

Synopsis: _ |
Anyappeal of the extensien of an air quality ptan approval is\
dismjssed as moot where the plan approva] has expired.
| i\ - | OPINION L |
‘ Th1s matter was 1n1t1ated by the February 20, 1992 f1]1ng of a
not1ce of appea] by the Borough of G]endon (Borough) seek1ng rev1ew of‘thev
Department of Env1ronmenta1 Resources (Department) January 23, 1992
extension of an air quality plan approval originally issued to Glendon Energy
Company (GEC) on February 5, 1990. The plan approval, which was jssued
pursuant to the A1r Po]]ut1on Control Act the Act of January 8, 1960, P.L.
(1959) 2119 as amended 35 P.S. 84001 et seq. (Alr Act), authorlzed the
construction of a mun1c1pa] waste resourceyrecoyeryvfac111ty gnzthe Borough of
Glendon, Northampton County. B o
The municipal waste resource recovery fac111ty at issue herein has

been the subject of previous litigation relating to the_soljd waste‘perm1t
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issued by the Department for the facility. The Commonwealth Court, in Borough

of Glendon v. Department of Environmenta] ReSources, - Pa. Cmwlth. __, 603
p.2d 226 (1992), allocatur dened, _ Pa. __, 608 A.2d 32 (1992), held that
the Department erred in issuingvé solid waste pérmit to GEC where its proposed
facility was within 300 feet of a park and the owner of the park refused to:
waive the distance limitation as required by §511(d) of the Mun%cipaﬁvwané:'°f
P]anning,'Recyc]ing and Waste Reduction Act, the Act of July 28, 1988, P.L..
556, 53 P.S. §4000.511(d)(Act 101). The invalidatidn}o’f ‘the solid _yvansteﬁf'_f‘ |
permit by the éommbnwea]th Court, as well as the February 1, 1993, expiration
of the plan approval now challenged by the ququgh, prompted the February 1}
1993, filing of a motion by GEC to dismiss the Borough’s appeal as moot.

The Borough, in its February 26, 1993, response to the motion, ‘urges
the Board nbt to act on GEC's motion to dismiss and, inétead, rule on the -
Borough’s August 31, 1992, motion for summary judgment. This is necessary,
the Borough contends, in order to end a continuing controversy regarding the
~ Department’s interpretation of §511(d) of Act 101. The Borough also asserts
that GEC filed the motion to gain a tactical advantégé in'pehding civil rights
]itigat%on against the Borough and that the matter is not moot because there
is a-possibi1ity that GEC may contest the Department’é decision not to gkant
an additional extension of the p‘]an'approvaL1 | |

The Department took no position regarding the motion.

As was recently stated in Empire Sanitary Landfill, Inc. V. DER, EHB

Docket No. 92-050-W (Opinion issued September 10, 1993):

A matter before the Board becomes moot when an

event occurs during the pendency of the appeal

which deprives the Board of the ability to
~provide effective relief. Carol Rannels v. DER,

1 The Borough suggests a number of other alternative arguments désigned to
protect its future appeal rights. We need not summarize them.
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EHB Docket No. 90-110-W (Opinion issued April 29,
1993). Generally speaking, the Board has no
jurisdiction over moot cases, but exceptions to
the mootness doctrine exist for instances where
the conduct complained of is capable of v
repetition yet would evade review or where an
action involves questions of great public
importance. County Council of Erie v. County
Executive of County of Erie, 143 Pa. Cmwlith. 571,
600 A.2d 257 (1991).

Here, ‘the expirétion of the plan approval has deprived the Board of any
ability Fo;gfant effective 'relief with regard to the plan approval. Max Funk

et al. v. DER, 1990 EHB 161. If the Department extends the plan approval

cance more or if GEC pursues‘a new plan approval application, the Borough
would have the opportuhity to contest the Department’s action.

As for the Boroﬁgh’s assertion that the Board should decide its
summary judgment motion in order tﬁat the issue of interpretation of §511(d)
of Act 101 be laid to rest, it is unnecessary for us to do 0.2 The
Commqnwea]th"Court has a]réady.définitively addressed the issue and its

intefpretation_of the statute is binding on the Board and the Department.

2 While the resource recovery facility must also have a valid solid waste
permit in order to proceed with construction, 25 Pa. Code §283.1 et seg.,
neither party has advanced any arguments regarding the relationship of
regulatory approvals under the Air Act and the Solid Waste Management Act, the
Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq.  Rather,
their arguments are confined merely to the existence or non-existence of the
two approvals. ’ ' '
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ORDER -

AND NOW, this 26th:day’of.0ctober, 1993, 1t is ofdered that GEC's -

motion to dismiss is granted and the Borough's{appeal is dismissed as moot.

DATED: October 26, 1993
cc: DER Bureau of Litigation
Brenda Houck, Library
For the Commonwealth, DER:
Michael Bedrin, Esq.
Northeast Region
For Appellant:
Charles W. Elliott, Esq.
Easton, PA »
For Permittee:
John P. Proctor, Esq.
Scott M. DuBoff, Esg.
Joanne. M. Scanlon, Esq.
WINSTON & STRAWN
Washington, D. C.

jep
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ZCMMONWE ALTH OF SENNSYLVANIA
" ENVIRONMENTAL HEARING BOARD )
' 2na’FLOOR — MARKET. STREET STATE OFFICE BUILDING

M. DIANE SMITH
SECRETARY TO THE BOARD

HUNTINGDON VALLEY HUNT ~:  EHB Docket No. 93-133-W
. . - ‘.: v. . . " :
COMMONWEALTH OF PENNSYLVANIA - o
DEPARTMENT OF ENVIRONMENTAL RESOURCES = : Issued: October 28, 1993

OPINION AND ORDER SUR
MOTION TO DISMISS AND
MOTION FOR JUDGMENT ON THE PLEADINGS

By Maxine WOe1f11ngA“Cha1rman

anops1

A motion to dismiss for lack of jurisdiction is denied‘becaueetthe
Department failed to show that its “decision" did not affect appe]]ant's
'rights. privi]eges or ob]tgations -and that its decisions regarding the
pr1vate use, of pub11c land are genera]]y not appea]ab]e _ .

fo A mot1on for Judgment on, the p]ead1ngs 1s denied because there rema1n
outstand1ng 1ssues of mater1a1 facts and because ne1ther party is c]ear]y _
ent1t1ed to Judgment as a matter of Taw. | Whether a party w1th a va]1d fox
chas1ng perm1t has "contrp]" over designated hunting areas in a state park
annot be resolved When the only information before the Board is_the notice of
appeal. " o
OPINION
This matter.originated on May 20, 1993, when tbe Huntingeon”V§tieyt

Hunt (Huntingdon) filed a notice of ‘appeal from the;Departmeht of Envirophénta]
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Resources' (Department) April 21, 1993, Tetter denying Huntingdon's request to
uOﬂdUCt fox chasing in Nockamixon State Park twice a week from September 1,
1993, to March 31, 1994.1 Current]y before~the Board for disposition are
thefDepartment's August 26, 1993, motions to dismiss and for judgment on the
pleadings.

The Department contends Huntingdon's appeal should be dismissed
because the April 21 letter did not constitute an appealable action. The Board
has jurisdiction to hear appeals from Department "actions" and “ad3ud1cat1ons
as those terms are defined by our rules and the Adm1n1strat1ve Agency Law fAhf{
“action" is defined by our rules as:

Any order, decree, decision; deterMination or

ruling by the Department affecting personal or

property rights, privileges, immunities, duties,

1iabilities or obligations of any person,

including, but not limited to, denials, modifi-

cations, suspensions and revocations of permits,

licenses and registrations....
25 Pa. Code §21.1(a). An "adjudication” is similarly defined by the
Administrétive'Agency Law. 2 Pa. C.S. §101. We have ]ohg interpreted these

provisionsﬂto mean that appealable actions are ones that affect personal or

property rights, privileges, or obligations. County of Clarion v. DER,'EHB

Docket No. 92-274-W (Opinion issued ApriT 23, 1993). See also, Benson Lincoln

Mercury, Inc. v. Cmwlth., Dept. of Transportation,'lﬁs Pa. Cmwith. 159, 602

A.2d 496 (1992) (to be appealable as an “adjudication” under 2 Pa. C.S. §101,
the agency action must have an effect on the party’s rights).
"~ The Départment’s April 21 letter states, in relevant bart:

This is in response to your letter uated March
22, 1993, regarding your request to hunt fox in

1 A]though'the Department used the term “fox hunting” to describe
Huntingdon's activity, we use the term "fox chasing,” since that is how the
activity is described in §2945 of the Game and Wildlife Code, 34 Pa. C.S.
§2945.
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the designated hunting areas of Nockamixon State
Park from September 1 through March 31....

... 1 am certain the participants in the hunt
are conscientious and the mounts and hounds are
well trained. However, due to the unpredict-
ability of the fox, I have concern with the speed
of the chase and the areas into which 1t may
evolve.
In reference to the Gallows Run Hounds
activities, these are strictly demonstration in
nature and their impact on Nockamixon State Park
is being evaluated. It would not be prudent at
this time to introduce the activities you suggest
into the same area, as this could very easily
 interfere with this evaluation.
I must, therefore, deny the Huntingdon Valley
Hunt permission for the fox hunting activities
‘that you propose in Nockamixon State Park..
While the Department does not deny that its April 21 letter amounts to a
“decision” or "determination,” it contends the letter did not affect any of
Huntingdon’s rights, privileges, or obligations, and, therefore, could not
have been an "action” or "adjudication” under the Board’s rules or the
Administrative Agency Law.

" The Department claims its letter did not abridge Huntingdon's rights
because Huntingdon does not have a right to conduct fox chasing wherever it
would like. 'Citing §2509(b) of the Game and Wildlife Code,'34 Pa. C.S.
§2509(b), which states: | |

" In addition to the restrictions imposed byﬁ
subsection'(a), it shall be unlawful for any
person hunting foxes by means of horses and
- hounds to hunt on any land which is not
controlled By them.
the Department contends Huntingdon did not “control” the land in Nockamixon
State Park and, therefore, ‘had no right to chase fox there.
In response, Huntingdon claims that it does 1ndeed have a r1ght to

chase fox in the park and the April 21 letter denied it that r1ght Huntingdon
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contends it has a valid hunting license? from the Pennsylvania Game
Commission, the Department'designated'arEas for hunting in the park, and the
Départment’s regulatfdns ét 25 Pa.rdode §31.10 state thqt_gnyone with a valid
hunting Ticense may hunt in designated hunting areas as long as they do so in
accordance with the Game CommiSsibn’s rules and regulations. Because
Huntingdon has been denied a right granted every other person with a hunting
iicense, Huntingdon argues the April 21 letter was a Department “action” or
"adjudication.”

The probiem with the Department’s position in this motion is that it
presumes the validity of its arguments. Before we can find that none of
Huntingdon’s rights or privileges were abridged, we must accépt the
Department’s argument that Huntingdon did .not “control” this land undgr 34 Pa.
C.S. §2509(b). This jissue, however, gdes to the merits of Huntingdonfs appea1
and cannot be resolved at this stage of the proceeding. |

The Department alsovcontends that decisions concerning the private
uvse of public lands under Department coﬁtro] are not appealable to the‘Board,

and cites the Board’s decisions in Bowman Petroleum Co., Inc. v. DER, 1987 EHB

£83, Bob Groves Plymouth Co., et al. v. DER, 1976 EHB 266, and Joseph McFadden

v. DER, .1974 EHB 25, for support. None of these‘cases, however, stands for
this position. In Bowman, we held that the Board lacked the authority to
order the Department to reimburse the appellant for the costs it incurred in
conducting a Department-ordered pressure test of its underground storage tank.

1987 EHB at 584. In Bob Groves, we held that the Board lacked the authority

2 Under §2945(b) of the Game Code, 34 Pa. C.S. §2945(b), Huntingdon must
acquire a fox chasing permit from the Game Commission and need not receive a
furtaking license under Chapter 27 [34 Pa. C.S. §§2701-2743].. Huntingdon’s
use of the term "hunting license” is incorrect. For purposes of this moticn
to dismiss, we will presume Huntingdon meant to use the term “fox chasing
permit.” ‘
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tovorder'Bob‘GrOVes Plymouth to reimburse the Borough of Ambler for work the
borough did on a culvert. 1976 EHB at 267. And, in McFadden, we held that
: the~Boardv1acked jurisdictien over contractuatl disputes'betWeen the Department
éhdbﬁts contractors. 1974 EHB‘at 27.3 While the Department drgues it is
unreasonable to conclude that the legislature intended to invest the Board
with the power to review all of ‘the Department”s decisions regarding the
utilization of state parks and forests, it failed to cite any statutory
provisions Or.ceses in support. On the contrary, the language of the
Environmental Hearing Board Act giving the Board jurisdiction ‘over the
Department’s "orders, permits, licenses or decisions” ard of the definitions
of the terms "action” and "adjudication” in our rules and the Administrative
Agency Law do not contain any such limitations. Lo SR
Accordingly, we find that the Department’s April 21 letter denying
Huntingdon’s request to chase fox in Nockamixon State Park is an appealable

action. The Department’s motion to dismiss is denied.

Motion for Judgment on the Pleadings
The Department has also moved for judgment on the pleadings under Pa.

R.C.P. No. 1034. We may grant judgment on the pleadings where there are no

3 These decisions notwithstanding, we have had cases before us based on
Department “decisions” similar to that contained in the April 21 letter, but
none was resolved on the issue of whether the "decision” was an appea]ab]e
action. See, Academy of Model Aeronautics v. DER, 1990 EHB 34 (Department
decision deny1ng appellant permission to fly radio controlled aircraft €in two
state parks); Roger Wirth v. DER, 1990 EHB 1634 (Department decision -
prohibiting snowmob1]1ng on a pond in a state park). :
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factual disputes and the law is clear.? James F. Wunder v. DER, EHB Docket
No. 91-404-MR (Opinion issued January 22, 1993).

We must deny the Department’s motion for judgment on the p]eadjngs ,
because we believe it is an inappropriate mechanism for summary disposition of
this case. A motion for judgment on the p]eadinés "is to permit an [overall]
examination of the pleadings...to determine whether judgment should be entered
upon the pleadings prior to trial. It is not a 'summary judgment’
proceeding.... [t gives a party an unqualified opportunity to raise the
question [of] the legal sufficiency of the opponentfs pleadings under the
pleading rules.” 6 Standard Pennsylvania Practice 2d §31:1. In Harvey v.
Hansen, the Supreme Court reiterated the distinction between summary judgment
and judgment on the pleadings. 299 Pa. Super; 474, 445 A.2d 1228 (1992).
Citing Goodrich-Amram 2d §1035(a)(3), the court stated:

The motion for judgment on the pleadings is :
limited exclusively to the pieadings themselves
and no outside material may be considered....
The motion for summary judgment is designed to
supplement the motion for judgment on the
pleadings to provide for an equivalent summary
disposition of the case where the pleadings may
be sufficient on their face, to withstand a
demurrer but where, in actuality, there is no
genuine issue of fact and this can be conclusive-
1y shown through depositions, answers to
interrogatories, admissions or affidavits.

299 Pa. Super. __, 445 A.2d at 1231 n.7.

4 While the Board has treated notices of appeal as pleadings for purposes
of deciding motions for judgment on the pleadings, they are not true
pleadings. Upper Allegheny Joint Sanitary Authority v. DER, 1989 EHB 303, 306
n.5. Under Pa. R.C.P. 1019(a), which governs the contents of pleadings,
"[t]lhe material facts on which a cause of action...is based shall be stated in
a concise and summary form.” See, Santiago v. Pennsylvania National Mutual
Casualty Insurance Co., 418 Pa. Super. 178, 613 A.2d 1235 (1992). 1In
contrast, a notice of appeal need only contain a party’s objections to the
Department’s action. 25 Pa. Code §21.51(c); see, Croner, Inc. v. Cmwith.,
Dept. of Environmental Resources, 139 Pa. Cmwlth. 43, 589 A.2d 1183 (1991).

1538



The Bepartment has not however obJected to the 1ega1 suff1c1ency of
Hunt1ngdon s not1ce of appeal. It has, 1nstead, moved the Board to summarily
reso]ve this appea] on its merits. ATthough judgment on the p]eadings can be
used to resolve the mer1ts of a 1awsu1t, see, 6 Standard Pennsy]van1a Pract1ce
2d, §31 8 (stat1ng that such a motion can be ra1sed to dec1de a controT]1ng
quest1on of 1aw when there 1s no d1spute about the facts), it is not
appropr1ate in th1s case because no facts were a]]eged in the notice of appeal
and, therefore, all of the material facts are still in d1spute. |

In its notice of appeal, Huhtingdon states:

Denial was in vio]atiod of the Regulations for

State Recreation-Areas (25 Pa. Code Section 31.1

et seq.) which permit lawful hunting in accordance

with Pennsylvania Game Commission ruies. ,
Based on this scant information, the Department would like us to grant
judgment 1n}its favor because Huntingdon does not “control” the land in
Nockamixon State Park as required by 34 Pa. C.S. §2509(b), and because
Hunt1ngdon s act1v1t1es wou]d not comply with the Department’s regulations
regard1ng the use of state parks |

The Department’s regulations make it unlawful for any person to
conduct or participate in an "exhibition, competition, demonstration or -
organized event” without the Department’s written\perhission or to ride or
lead horses in "any...area which is not specifica]]y’desfgnated for horseback
riding.” 25 Pa. Code §31.5(a)(6) and (20). The regulations further clarify
that horses are only permitted "on the right side of'State'Recreation Area
roads open to motor vehicles and designated horseback riding trails and
areas.” 25 Pa. Code §31.12(b). Huntingdon’s notice of appeal does not

contain any information from which we can determine whether its fox chase will

violate any of these rules. Accordingly, issues of fact still exjst.
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As we stated above the Game and Wildlife Code prohibits fox chasing
with horses and hounds on land not "contro]]ed" by the part1c1pants 34 Pa.
C.S. §2509(b) Look1ng at Hunt1ngdon s not1ce of appea] we cannot determlne
the nature of Hunt1ngdon s perm1t to chase fox or whether Department personne]
tons1der a fox chase perm1t suff1c1ent control” of a state park. A]though
the Department wou ld 11ke us to make a b]anket statement regard1ng the meaning
of the term contro]” under §2509(b), we do not have enough 1nformat10n before
us to apply §2509(b)‘to Huntlngdon S proposed fox chase. Accord1ng]y,»1ssues
of fact and law still exist. |

ORDER |
AND NOW, this 28th day of October, 1993, it is ordered that the

Department’s motions to dismiss and for judgment on the pleadings are denied.

ENVIRONMENTAL HEARING BOARD

Diatinw Weelfing
Adm1n1strat1ve Law Judge
Chairman

DATED: October 28, 1993

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
William W. Shakely, Esq.
Bureau of Legal Services
For Appellant:
Stephen B. Harris, Esq.
HARRIS AND HARRIS
Warrington, PA

b1

1540



COMMONWEALTH OF PENNSYLVANIA

.ENVIRONMENTAL HEARING BOARD
2na FLOOR — MARKET STREET STATE OFFICE BUILDING
<00 MARKET STREET. ~0. BOX 8457
~ARRISBURG. PA 1'."‘35-8457 ) M. DIANE SMITH
T+7.T87.3483 SECRETARY TO THE BOARG

- ETCDIER T+T T82.4738

vNEw CASTLE TOWNSHIP BOARD OF SUPERVISORS
i R TN - : ; EHB Docket No. 92-540-W

COMMONWEALTH ‘OF PENNSYLVANIA S S S
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: October 29, 1993
and READING ANTHRACITE COMPANY, Permittee : ' : : ,

OPINION AND ORDER SUR MOTION FOR
 SUMMARY 'JUDGMENT- OR IN THE ALTERNATIVE
MOTION TO LIHIT ISSUES

By Max1ne WOe]f11ng, Cha1rman

Synopsis _ )
. A perm1ttee S mot1on for summary Judgment in a th1rd party appea] of
the renewa] of a surface m1n1ng perm1t is denied. Material 1ssues of fact
'rema1n, even in 11ght of factua] a]legat1ons deemed adm1tted as a result of
appe]]ant s fa11ure to respond to the perm1ttee s request for adm1ss1ons In
add1t1on perm1ttee has fa11ed to establish 1t 1s ent1t1ed to Judgment as a
matter_of 1aw Perm1ttee s alternative mot1on to 11m1t issues 1s a]so denied;
aithohgh 1n the abstract the terms and cond1t1ons of a 1985 surface m1n1ng
permit cannot be attacked 1n ah\aepea] of the renewa] of the perm1t it is
1mposs1b]e to ]1m1t the appe]]ant s ob3ect1ons where the re]evant perm1ts have
not been prov1ded to the Board. j
| | OPINION

This matter arises out of New Castle Township Board of Supervisors'

(New Castle) December 11, 1992, notice of appeal from the Department of
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Environmental Resources' (Department) October 8, 1992, issuance of various
pérmits, including a surface mining permit, which authorize Reading Anthrac{te
Company (Reading Anthracite) to conduct surface coal mining at a site in New
CastTe'prnship, Schuylkill County, known as the Wadesville P-33 Stripping.‘
Presently before the Board for disposition is Reading Anthracite's
February 17, 1993, motion for summary judgmentbor, in: the a]ternative;'motiOn
to Timit issues. Althougb it is rather difficult to characterize Reading -
Anthracite's arguments in support of its mot1on the thrUSt of them tS'that no
material facts are at issue due to New Cast]e S fa1]ure to respond to Read1ng
Anthracite's request for admissions and that Read1ng Anthrac1te is ent1t1ed to
judgment as a matter of :law because New Cast]e abandoned certa1n of the
objections set forth in its not1ce of appea] and is prec]uded from ra1s1ng
others as a result of its failure to appea] the or1g1na] 1ssuance of the
surface m1n1ng permlt in 1985. The a]ternat1ve mot1on to 11m1t issues seeks
to proh1b1t New Castle from present1ng any evidence wh1ch cou]d have been
presented in a chal]enge to the 1985 1ssuance of the surface mining perm1t
Neither New Castle nor the Department responded to the motion. ’
The Board will grant summary juddment ifﬁthe p]eadings, depositions,
answers to‘interrogatories, responses to requests for admissions and
affidavits.show there 1is no genuine issue as to any material fact and that the
mov1ng party is ent1t]ed to a judgment as a matter of law. Pa. R.C. Pl No.

1035(6); Robert L. Snvder, et al. v. Dept of Environmental Resources Pa.

Cnwlth. ‘, 533 A.2d 1001 (1991), pet1t1on for allocatur granted, _ Pa.
, 606 A.2d 904 (1992). In deciding a motion for summary judgment the

Board will view the facts in a light most favorable to the non-moving party.
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Mew Hanover Corp. v. DER, EHB Docket No. 90-225-W (Opinion issued April 19,
1993). For the reasons set forth below, Reading Anthracite's motion for
summary judgment is denied. | A | |

| According to the February 15, 1993, affidavit of counsel for Reading
' Anthfacite; New Casiie received Reading Anthracite's'Januabyi4, 1993, request
tor admissions no later than January 8, 1993. Since.-New Castle neither
responded to the request nor asked for an extension to do so within thirty:
days, all mattgrs set forth in the request are deemed admitted, Pa. R.C.P. No.

4014(b); Manor Mining and Contracting Corp. v. DER, 1990 EHB 66.

The deemed admissions establish the following facts:

- Notice that Reading Anthracite had made
application to renew its surface mining permit,
which was originally issued in 1985, was
published in the Pottsville Regub11ca a
newspaper of general circulation (Request for
Admissions 1, 2, £. and 14).

- Desp1te hav1ng actual and construct1ve
knowledge that Read1ng Anthracite had app]1ed to
renew its surface mining permit, New Castle made
no attempts to examine the permit application .-
file in the Department's offices and did not
submit any written objections to the Department :
(Request for Admissions 3, 4, 12).

"'~ New Cast1é has not been denied access to the
Department's file relat1ng to. the permit (Request
for Admissions 7).

- The oWnerSh1p information in the or1g{na] and
renewal permit. f11es is identical (Request for
“Admissions 11).

- New Castle does not own any”pfoperty'Withln fhe ‘
boundaries of the surface mining area or.in the
v1c1?1ty of the operation (Request for Adm1ss1ons
8, 9 _

- Reading Anthracite owns the property within 300 .
“feet of the occupied dwelling referenced in New
Caitle s notice of appeal (Request for Admissions
17
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- - The boundaries of the renewal permit are
identical to those of the original permit, with
the exception of an 0.6 acre incidental boundary
correction approved in 1988 (Request for
Admissions 10?

- New Castle has not performed any‘stud1es
regarding the alleged impacts from noise and
blasting (Request -for Admissions 16).

e will first address Reading Anthracite's arguments regarding New Castle's

abandonment of certain of its objections.

Reading Anthracite contends that the deemed admissions result in the

abandonment of the first two objections in New Castle's notice of”éppeal.
These two objections state:
1. ‘New Castle Township was never supplied

with ‘a copy of the permits, maps, etc. so that

the township is not fully aware of the exact

location, nature and scope of permitted m1n1ng

act1v1t1es.

2. DER did not supply New Castle Townsh1p

with any help or technical assistance 1n o

reviewing the file in question.
New Castle's objections go to its contention that the_Departmenf was obligated
to supply it with the permit application materials and aSSist it in reviewing
them; the deemed admissions, on the other hand, are directed to New Castle's
‘purported obligation to seek out the permit app]icétion materials and the
Department's not hindering its access to them. Therefore, it cannot be
concluded on the basis of the deemed admissions that Réading:Ahthracite is
entitled to summary judgment with regard to the first two objections in New
Castle's notice of appeal. :

Reading Anthracite has also argued that it is entitied to summary

judgment because New Castle's failure to challenge the‘1985 issuance of the

original permit operates to preclude it from attacking the renewal permit,

since, with the exception of an 0.6 acre incidental boundary correction, the
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boundaries of bdth permits are identita]; As a general proposition, a party
vihich fai}s to appeal a Department action is precluded from challenging that

action in a subsequent proceeding. Department of Environmental Resources v.

Wheeling-Pittsburgh Steel Corporation, 473 Pa. 432, 375 A.2d 320 (1977), cert.

denied, 434 U.S. 969 (1977). where renewal of a surface mining permit is at
issue, however;. a party is not.completely barred from challenging the renewal
by.its'faiTufé to»challengé the-qfigina] permit issuance, for there may

be differenéés betweeh thékpermﬁt as originally issued and the permif as

renewed. Arthur and Carolyn Richards v. DER and Willowbrook Mining Company, .

1990 EHB 382. Obviously, the critical issue is what was covered by the 1985

permit.

The deemed admissions establish that the ‘boundaries of the origina]

and renewal permits are almost identical. Since we have not been

provided either the 1985 pérmit nor the renewal permit, it is impbssib]ejto
decide what New Castle cannot challenge in this proceediﬁg.'~A]1 déubt%vmust
be decided in favor of -the non-moving party and-the'movingbﬁarty must
demonstrate that its right to summary judgment is clear and free froﬁ doubt.
That is not the case here.

Reading Anthracite has, in the alternative, moved to 1imit the issues
in this appeal to preclude those issues which could have been raised in an
appeal of the 1985 issuance of the surface mining permit. Again, without
having the two permit documents before the Board, jt-is impossible to relate
them to New Castle's objections. Therefore, the motion is denied.

ORDER

AND NOW, this 29th day of October, 1993, it is ordered that:

1) Reading Anthracite's motions for summary judgment and to

1imit issues are denied; and
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DATED:

cc:

sh

2) New Castle shall file its pre-hearing memorandum on or

before November 16, 1993.

’October'29, 1993

" Bureau of Litigation

Library: Brenda Houck
Harrisburg, PA

‘For the Commonwealth, DER:

Melanie G. Cook, Esq.
Central Region

For the Appellant:
Nicholas M. Panko, Esgq.

‘Saint Clair, PA

For the Permittee:

James P. Wallbillich, Esgq.
FRUMKLIN, SHRALOW & CERULLO
Pottsv1l]e PA
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TOMMONWEALTH CF FENNSVLVANIA
ENVIRONMENTAL HEARING BOARD
- .’2nd FLOOR -~ MARKET STREET STATE OFFICE SUILDING
400 MARKET STREET =2 BOX 8457 . :
“ARRISBURG. PA e?"‘s 8457 M. DIANE SMITH

7.7 787.3483 SECRETARY TO THE BOARD
TELECCPRIER T4T.TR3.4AT28 .
HAMBURG MUNICIPAL AUTHORITY/
BOROUGH OF HAMBURG | |
R :  EHB Docket No. 93-113-MR

COMMONWEALTH OF PENNSYLVANIA : |
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: MNovember 2, 1993

OPINION AND ORDER
' "SUR
HOTION FOR_SUMMARY JUDGMENT

Robert D. Myers, Member
- Summary Judgment 1s denied in a proceed1ng 1nvo]v1ng the ob]1gat1on
of a pub11c water supp11er to prov1de cont1nuous f1]trat1on and d1s1nfect1on
by November 30 1993 rather than by December 31, 1995 when there is a genuine
d1spute over the meaning of residual d1s1nfectant concentrat1ons measured 1n
the water system and over the particular t1metab1e app11cab1e thereto
0PINION

| On May 4 1993 the Borough of Hamburg (Borough) and the Hamburg
Mun1c1pa] Water and Sewer Authority (Author1ty) f11ed a Not1ce of Appea]
seeking review of a Comp11ance Order (C.0.) issued by the Department of
Environmental Resources (DER) on April 6, 1993. The C 0., issued pursuant to
provisions of fhe Pennsylvania Safe Drinking Wafer Act (SDWA), Act of May 1,
1984, P.L. 206, 35 P. S §721.1 et seq., and Sect1on 1917-A of the
Adm1n1strat1ve Code of 1929 Act of April 9, 1929, P.L. 177, as amended, 71 -
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P.S. §510-17, directed Appellants té provide continuous filtration and
disinfection for water derived from Furnéce Creek Impounding Reservoir by
November 30, 1993 or to sever the connection bfkthis source to Appellants’
water system by the same date.

On August 31, 1993 DER filed a Motion for Summary Judgment to which
hppellants filed an Answer on Septembef 24, 1993. In the Motion, DER asserts
that daily samples taken by the Authority during November 1989'at.thg Piede
residence (home of the first customer on the distribdtion syétem) showed a
residual disinfectant concentration less than 2.5 mi]1igrams'per‘]ifer V‘ '
(mg/1). As a result, Appellants were required undér 25 Pa. Code
§109.202(c)(1)(ii1)(B)(II)(-g-) to providévcontfnuous filtration and
disinfection within 48 months, i.e. by November 30, 1993. Since the C.0. is
based upon the Authority’s own samplies and simply requirés Appellénts to. o
comply with the regulation, DER’s argument proceeds, there is no dispute asbtb
any material fact and DER is entitled to judgment as é matter ¢f law.

Appellants respond by alleging that the water system falls Within the
scope of 25 Pa. Code §109.202(c)(])(iii)(A)(II), which provides that a system
with extended contact times between the point of app]icatioﬁ and thé first
customer may maintain a residual disinfectant concentration less than 2.5 mg/ 1
if the contact times established by the EPA are achieved. On the basis of
this provision, Appellants argue, the November 1989 samples do not establish a
failure to maintain an adequate residual disfnfectant concentfation. As a
result, Appeilants are governed by 25 Pa. Code §109.202(c)(1)(iii)(B)(III),
which allows them until December 31, 1995 to provide continﬂous filtration and
disinfection.

We can render summary judgment if the pleadings, anQWErs to

interrogatories, and admissions on file, together with the affidavits, if any,
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show that fhere ié no genuine issue as tofany material fact and that DER is
entitled to jddgment as a matter of law: Pa. R.C.P. 1035(b). We must view the
Motibn fn the light most favorable to Appellants: Robert C. Penoyer v. DER,
1987 EHB 131. When we apply these principies, it becomes obvious that we
cannot grant the Motion. There is a dispute as to a material fact and DER, at
this point, is not entitled to judgment as a matter of Taw.
ORDER
AND NOW, this 2nd day of November, 1993, it is ordered that “the -

Motion for Summary Judgment is denied.

ENVIRONMENTAL HEARING BOARD

ROBERT D. MYERS
Administrative Law Judge
Member

DATED: November 2, 1993

cc: Bureau of Litigation
- Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Mary Martha Truschel, Esq.
Central Region
For the Appellant:
Charles F. Fitzpatrick, Esq.
MILLER AND MURRAY
Reading, PA
and

John J. Speicher, Esq.
RHODA, STOUDT & BRADLEY
Reading, PA

sb
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COMMONWEALTS CF SENNSVLZANIA
ENVIRONMENTAL HEARING BOARD

Zmg FLOCR - "AARKET STSEET STATE CFFICE SUILDING
: SOC MARKET =2 30X 8457 :
~ARRISBURG. . M. DIANE SMITH
- o SECRETARY TC THE SOARD
TILEICZFES 70T TS3LTES ’
HAROLD JOHNSON
V. ' : - EHB Docket No. 93-137-MR

COMMONWEALTH OF PENNSYLVANIA o o ‘
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued; November 2, 1993

OPINION AND ORDER
. SUR
! - "MOTION TO DISMISS

Robert D. Myers, Member

Synogsis,:

A Mofion fo Dismiss an appeal as untimely is denied where the
Appellant fi]edejth the Board by facsimile transmission, 29 days after
receiving ﬁotice 6f-bERJs action, a letter stating his desire to appeal and
the reasons supporting it. Thef]etter was docketed as an appea‘ when received
by the Board. | | | |

OPINION | |

In a Notice of Appeal received by the Board on May 26,‘1993, Harold
Johnson (Appellant) statéd, inter alia, that he was cha]]enging actioh of the
Department of Environmental Rescurces (DER) denying an Official'P]anﬁRévision
with respect to Appellant's property in Metal Township, Frank]in County.
Notice of the action had been received by Appellant on April 21, 1993 by mail.

On August 27, 1993 DER filed a Motion to Dismiss the Appeal for lack

of jurisdiction, contending that it was untimely. Appellant filed an Answer-
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to the Motion on September 21, 1993: ;Ké éi]eged in the Answer, Appellant
first filed a letter with the Board by facsimile transmission on May 20, 1993,
stating his desire to appealnandvthé feasans Suppo?ting it. This letter was
followed six days later by a formal Notice of Appeal on the Board's form. -

The Tetter was docketed as an appeal when it was received on May 20,
1993. That was 29 days after Appellant received notice of DER's .action and :.
was ciearly a timely filing. . Even if fhe Tetter had been viewed as
incomplete, it would have been docketed as a ske]etoﬁgappqal under?Zﬁ‘Pa; o
Code §21.52(c) and would have'béen consideréd;timely. '“ - o

ORDER: - |
AND NOW, this 2nd day of November, 1993, it is ordered that the

Motion to Dismiss is denied.

ENVIRONMENTAL HEARING BOARD

ROBERT D. MYERS
Administrative Law Judge
Member

DATED: quember 2, 1993

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Nels J. Taber, Esqg. -
Central Region
For the Appellant:
H. Anthony Adams, Esq.

: Shippensburg, PA

s
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. .COMMONWEALTH OF PENNSYLVANIA

" ENVIRONMENTAL HEARING BOARD
. 2nd FLOOR — MARKET STREET STATE OFFICE BUILDING
400 MARKET STREET, RO: BOX 8457 | )
HARRISBURG, PA 17105.8457 T : ‘. M. DIANE SMITH
717-7872-3483 . SECRETARY TO THE BOARD
TELECOPIER 717.783:4738. :

LAVRENCE BLUMENTHAL Y
. - ' EHB Docket No. 91-161-E

 COMMONWEALTH OF PENNSYLVANIA s
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: November 2, 1993

ADJUDICATION

By Richard S. Ehmann Member
51309515 o

In an appea1 from DER’s issuance of an.adminiétratﬁne order, DER
bears the burden of proof under 25 Pa Code §21. 101(a) and (b)‘ Where, in the
course of an appea], a party waits unt11 the f111ng of 1ts Post- Hear1ng Brief
to advance the 1ega1 theory rec1ted therein as support for 1ts position in |
the appea] and has fa11ed to raise th1s theory earlier in any f111ng with this
Board the Board w111 not cons1der that theory in prepar1ng its ad3ud1cat1on
If, 1n its Post- Hear1ng Br1ef a party fails to address in ‘any fashion the
1ega1 theor1es advanced pr1or to the mer1ts hear1ng to support 1ts pos1t1on,
those theor1es are deemed abandoned by that party Where DER s administrative
order is based on a 1ega1 theory wh1ch 1s subsequent]y abandoned in DER s

Post-Hear1ng Br1ef, an appea] from such an order is susta1ned.
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Where DER argues fon,individual liability through a piercing of tne
~corporate veil, it must not oniywadvance thisttneory before the merits hearing
but ‘must also supply proof sufficient to establish that such a piercing is
factually justified. |
Background

- On March 19, 1991, the Department of Environmentai Resources'(fDER")
issued an "Amended Order" to Lawrence Blumenthal (iBiumenthai") and Wayne Jnnk
Company (“Wayne“). Thi§ order Was issued pursuant to Sections 5, 316, 601 and
610 of the Clean Streams Law, the Act of June 22, 1937, P.L. 1987, as amended,
35 P.S. §§691.5, 691.316, 691.601 and 691.610 (the "Clean Streams Law"). It
was also issued pursuant to Sections 102, 104, 602 and 608 of the»So]id Waste
Management Act, Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §§6018.102,
6018.104, 6018.602 and 6018.608 ("SWMA"). Finally, DER cites Section 1917-A
of the Administrative Code of 1929, Aet of Apriiv9, 1929, P.L. 177, as
amended, 71 P.S. §510-17 ("Section 1917-A") and the.rniesvand regulations
promulgated under these statutes as authority for its administrative order.
DER’s order states that property owned by Wayne and/on Blumenthal in
Waynesboro, Franklin County is contaminated with lead. It directs tne owners
of the prqperty to cease dumping or depositing ot lead on the nroperty oé'
allowing this to occur. It requires them to restrict access to the site, tn
submit to DER any records of how the site is contaminated,‘and to hire a |
qualified independent environmental consultant, who then will submit a site
contamination assessment plan to DER whicn is to be_imp]emented aften DER

approves it. Thereafter, the owners are to submit a plan to clean up the
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édntaminatﬁon baSed-on the assessment plan’s results and, after DER approves
the"cjeah’UP'p1an,fthe owners are to impTement it. On April 23, 1991, -
‘Blumenthal filed an appeal from DER’s order with this Board. Wayne took no
éhpéé1. 7
e Pré]iminari]y, we npte‘that'this'is not DER’s first -administrative
IV'Order issued to?Wayne and Blumenthal as to alleged lead contamination on this
property ‘in Waynesboro. On July 18, 1989,' DER issued Blumenthal, Charies
Fruman and Wayne an administrative order (later amended on September 13, 1989)
which directs these three recipients to study lead contamination at this site
and then to abate it. " Blumenthal also appealed ‘that order to this Board and
sought a supersedeas thereof. ' In an opinion issued on-March 6, 1990,1 -
former Board Member Terrance J. Fitzpatrick granted supersedeas because DER’s
order was issued ‘'solely under the SWMA and that Act: does not authorize DER to
~‘assign responsibility for such a clean-‘up based solely on property ownership.
= Thereafter, on'January 28, 1993, ‘we denied DER’s Motion To Consolidate the
‘‘instant appeal with that earlier appeal at Docket No. 89-230-E. We had
previously sustained Blumenthal’s Motion For Summary Judgment in-this earlier
appeal by an opinion and order dated October ?6,%1992,2 and thus concluded
that there was nothing with which to consolidate this appeal.

- Thereafter; we.denied DER’s Mot-ion FOY’Summaryrdudgment in the

instant appeal’ by Order dated February 18, 1993, and with the filing of the"

1 1990 EHB 187.
2 1992 EHB 1350.
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parties’ Pre-Hearing Memorandum, scheduled the, merits hearing.in this,agpeA1
for May 3, 1993. .After that hearing the parties. each filed a Post-Hearing -
Brief. o '
DER’s Brief makes three arguments in support of its order. It
asserts. that DER has proven that the lead in the soil at this site poses a
threat of pollution to the waters of the Commonwealth,. so under Section 316 of
the Clean Streams Law (35 P.S. §691.316) DER prevails. Next, it asserts it
can proceed against Wayne, .as titleholder of the property, to abate a public
nuisance. - Finally, DER argues that Blumenthal can be made to abate the .
nuisance personally by piercing the corporate veil of Wayne. In response,
Blumenthal urges that DER has failed to meet its burden of proof because. it
showed lead without showing soil conditions which would cause leaching. His
Brief also argues that. Wayne cannot be compelled to.carry out site clean up.
because it is exempt under the Hazardous Sites Cliean Up Act (citation omitted
throughout Blumenthal’s Brief). Finally, Blumenthal asserts that DER cannot
make a shareholder of a defunct corporation financially 1iable where Wayne has
an asset but no liabilities. The parties are deemed to have abandoned all
other issues not raised in these Post-Hearing Briefs. Lucky Strike Coal Co.,
et al. v. Commonwealth, DER, 119 Pa. Cmwlith. 440, 547 A.2d 447 (1988).

The record 'in this appeal consists of a merits hearing transcript of
94 pages and a Stipulation of the parties which is Board Exhibit No.. 1. In
the Stipulation document filed by the parties they stipulate to numerous
facts. They also stipulate that the Board should use the transcripts of the

depositions of Blumenthal and Arthur Howard Hamner (each dated November 17,
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1989) and the portion of the supersedeas hearing transcript of January 11,
1990; relating to Blumenthal’s testimony in the appeal at Docket No. 89-230-E
as testimohy in the'inétaht appeal. After a full and complete review of the

 :enti¥efreéord“in this appeal, this Board makes the following findings of fact.

FINDINGS OF FACT

1. .The Appellant is Lawrence Blumenthal who resides at 2130 Fairfax,
Hagerstown, Maryland 21740. (Stip.)3 When deposed in November of 1989, he
was 70 years old (B-4) | |

2. The Appe]]eé is DER, the agency within the executive branch of
government with the résponsibi]ity to administer the SWMA, the Clean Streams
Law, the Hazardous Sites Cleanup Act ("HSCA"), Act of October 18, 1988, P.L.
756, No. 108, 35 P.S. §6020.101 et seq., and the rules and regulations
prodegated thereunder. (DER’s Order attached to Blumenthal’s Notice Of
Appeal)” | S E

: 3. On March 19, 1991, DER’s amended administrative order was issued

to B]umeﬁtha] and Wayne. (Stip.)

4. In 1949, Max Zukerman ("Zukerman") operated a 'small junkyard at
the site which is the subject of this Order. (H-4-5)
o "5. As a pbrtiéh of his junkyard operation, Zukerman purchased used

automobile batteries which he had his employees dismantle at this site.

3. Stip. is a reference to the parties’ Stipulation. T-__ is a reference to
a page of the hearing transcript. S-__ is a reference to the supersedeas
transcript, while H-__ is a reference to the Hamner Deposition and B-_ is
Blumenthal’s deposition.
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(H-5-6, 12;_$¢ip.).;2ukerm§n’s employees would craqk open,the_batteries ana,
pile their Tead plates in barrels for resale. (H-6) The battery agids were
drained into Waynesboro sewers. (B-24) The broken battery case§ were
accumulated for 2 or 3 months and then Zukerman had them crushed and buried in
pits approximately 10 feet x 6% feet x 6 feet. These pits were located on the
north side of the bui]dihg at the site and usually had 2 to 3 feet of battery
casings in them which were in turn covered with 2-3 feet of "good" dirt. (H-6,
12, 13) -

6. Zukerman carried on his battery salvage operation until he gqt
"bad health". (H-11) v _ .

7. In 1957, Blumenthal and Charles Fruman purchased this propeﬁty'
from Zukerman to operate a waste paper and scrap iron business there.:~ﬂ- "
Blumenthal and Fruman also bought copper, brass and a1umihum scrap. (S?S)

8. When Wayne’s property was first purchased by B]umenthalland‘_v
Fruman in 1957, they paid $32,000 for it, the building, and a truck scale.
(B-17) At that time, Blumenthal was unaware of batteries being disposed of
there by Zukerman. (S-9; Stip.)

9. Blumenthal and Fruman would buy used automobile batteries also,
but they never broke batteries or disposed of,batferies at the site and
instead, stacked them on paliets to resell to scrap wholesalers. (S-9; Stip.)

' 10. There was no evidence of battery disposal at the site when‘k
Blumenthal and Fruman bought the property. (S-9; Stip.)
11. In the early 1960’s, Fruman became i1l and wanted to sell his

interest in this business, so he and Blumenthal incorporated as Wayne. (S-8)
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They then transferred title to the site to Wayne on Apr11 I, 1959. (S-38;
"St1p ) '

12. When Fruman died 81Umentha] booghtvhis shares of stock and was
the soleddecision naker for the company. (B-9) o
‘ 13.h By the‘time of the property's.transfer to Wayne, B]umehtha] was
aware that batteries had been disposed of on this site (S-39-40) because
pieees of theibattery cases worked their way to the surface. (S;9, 10)

14.. During thevtime Wayne was in operatioh, some years it nade
prof1ts and some years it had big losses. (B-11) | '

15. wayne ceased operat1on in 1979 because it was no longer
prof1tab1e and because B]umenthal had a broken arm and broken leg. (B 11-12)

o 16. After Wayne ceased business in 1979 B]umentha] arranged to have
‘the property S contents, 1nc1ud1ng the building at the s1te, sold at public
auctlon (B 13, 14) This netted a total of $7,000. (B-13-14; S-28)

17. ‘Wayne’s only current asset is the site. (B-10,'Stip.)

18;: Since closure of Wayne, Blumenthal has been retired‘ tiving on
soc1a1 secur1ty and h1s 1nvestments, a]though he now works part time for his
son as a mechanic. (S 18 B-4-5) '

19. Other than the site owned by Wayne, Blumenthal owns his home in
Mary]and and a p1ece of property in York, Pennsylvania which his son uses.
Blumentha] owns these properties 301nt1y with his wife. (B-6; S -38)

20. Today Wayne is owned by Blumenthal and his wife, but his son,’
Richard Blomenthal, nho has been president of wayne since about 1979, has some

nominal shares. (B-9)
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21, Wayne was jncorporeted for B]omentha] and Fruman oy Attorney Eob
Schumaker of Waynesboro, who drew up its bylaws and pnepared its books, oop'he
4s now deceased and Blumenthal does not know where those records are. |
Attorney Schumaker also handled the sa]e of the property from Zukerman (B;S)

22. Despite Attorney Schumaker’s setting the coroorat1on up, no share
certificates were forma]iy issued by Wayne. (B-9)‘ |

23. Blumenthal was responsible for‘preparetoon of Wayne's annual,
financial statements to banks and the government. He filed its tax returns
but Wayne never prepared forma] annual reports (B 10 11) |

24. At one point near 1977, during its operat1on wayne was about
$25,000 behind in payments to the federal government of W1thho1d1ng taxes end
the government threatened to lien Wayne’s property, so B]umentha] borfoweo the
money personally to pay off the government (B-11; §-27)

25. Blumenthal has twice tried to se]] the Wayne site. The‘first
time he had an offer for it of $65,000, but the deal fell through. (B-17,18)
When he tried to arrange a sale of the property again several years ago, he
had received an offer to purchase it for $38,000 but the prospective buyer |
backed out of the purchase. Blumenthal was later told that the reason he
backed out of the purchase was because of‘fhe battery casings buried there.
(B- 18 §-12) | | | ‘

26. Based on his inability to sell th1s site, Blumenthal now thinks
its value is ]ess than zero. (B-17)

27. After being unsuccessful in selling th1s property, Blumenthal

contacted DER to see if it could tell him what to do to make it sa]eab]e and
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DER suggested that he arrange for some tests of the site’s soil. (B-21;
s-10-11) | |

- 28. Blumenthal collected some samples of soils from this property and
had them analyzed by Enviro Lab. (B-21-22) The test results showed 6,700
partsvof lead per mi]]idn parts of soil. (T-14) vB]umehtha] paid the costs of
~ these ahalyses out of his own pocket. (B-22)
| '29. - After DER was shown the Enviro Lab’s test results it sent
B1umentﬁa1 a Tetter saying he was running a toxic waste site. DER’s létter
" directed him to hire an environmental consultant and asked him to fence the
area where the batteries were buried. (B-19-20; S-11) |

30. Blumenthal fenced in that portion of the site where the battery
' casings were buried at his own expense. (B-20)

31. Through the scrap industry Blumenthal found a consultant who
would address lead problems, but the consultant wanted $12,000 just to prepare
-a pTéﬁfto test the site and B]umeﬁtha] could not afford that. (S-12)

" 32. According to DER’s records an employee named Bob Stewart
("Stewart"”) collected a sample of the soil at the site to have it dnalyzed
for leachable lead. Aha]yges of this sample showed 18.3 milligrams of
leachable lead per}1iter. (T-14, 51) DER neither called Stewart nor its
chemical ‘analyst as a witness. |
33. Anthony Lawrence Martinelli ("Martihe]]i")‘was employed by DER as
a soils scientist since 1991. (T-10-12) Martinelli received a Bachelor’s
degree in agfonbmy and eﬁvirdnmenta1'science from Delaware Valley College in

1990. (T-11) Martinelli works in DER’s Hazardous' Sites Cleanup' Program and is
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this program’s;projéct officer for the Wayne site, which DER believes to be?:
eligible for action under the Hazardous Sites Cleanup Act becaﬁse of ﬁhe hiQh
level of lead there.. (T-13) | | | |

34. 1In addition to the two samples referenced above, DER did further
site,sampling‘in January of 1993. (T-15, 24-25) | | |

35. Martinelli cannot verify that Blumenthal’s samp]evcame from thg 
site or was properly collected. Martinelli cannot verify that Stewart’s
sample was properly collected, either. (T-20) A » _

36. DER has no off-site samples of soils or water which show any lead
contamination or off-site migration of lead. (T-18, 83) ‘ |

. 37. Martinelli has observed debris on the,site’s surface.,(T-16) it
also has areas of grass and areas where there is stress vegetation, i.e., only
weeds and moss. (T-16) ‘

38. Ruth A. Bishop has been employed by DER as an environmental
chemist for five years. During this time she has worked exclusively in DER's
Hazardous Sites Cleanup program. Bishop has a Bachelor of Science degree in
biology énd‘a Master of Sciencg degree in oceanography. (T-29-30)

39. At DER, Bishop adviseslother staff mgmbers on "fate and
transport", i.e., how chemicals may migrate from a site, if they will migrate
between different media and whether they will degrade into other chemica}g,
(T-31-32) Bishop a]so’reviews risk assessments for DER as to the toxicology
of various contaminants. (T-33)

~40. Bishop has worked with EPA toxicologists and chemists in

reviewing documents on Superfund sites. She has prepared two risk assessments
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" for DER and reviewed prdposaTs for remedial investigations 6r'feasibi1ity
sfudies as to remediation at hazardous sites. (T-33—34) Bishop has worked on
10 s1tes for DER. (T 34) | |

41. Chem1stry was a minor in B1shop s Bache]or s degree, but she took
59verdl'cdurses in it. Bishop has neither authored any scholarly works in

this field nor prepared‘manua1s'for DER’s use. (T-39-40)

s, ‘Bishop has never testified as an expert witness previously.

(T-40) | | | o

' 43. Bishop’s only toxicological work has been with regard to

_réviéw{ng toxicological data in'riSk‘asseséménts.' She has only had one course
in this subject matter area and it dealt with the:hiSto1ogyiof marine
invertébratés; however, she performs tokico]ogitai investigations on DER’s
behalf and has attended EPA training courses on toxico]ogiéa] inVeSfigations.
(T-40-47) | B E

" .44. Bishop has read DER’s File on this site and is Familiar with it.

Based on the sample data in the file, she believes fhé sﬁte has substantial
lead contamination on it. Bishop reads the'anélysis’résult of Stewart’s
sample to show that some of the site’s lead is leachable lead. (T-51, 65)

- 452 B1shop has rev1ewed a Unlted States Environmental Protection
Agency (“EPA") Gu1dance Document which deals with 1ead at battery rec]amat1on
s1tes in connection W1th Wayne s s1te (T 61- -62) |

46. Based on information she has reviewed as to'batteryireélamation

sites'in‘géhEra1,'Bishbp says one can find lead, lead squatés,f1eaa
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oxides and lead diodees éthUCh sites. (T-58-59) Lead su]fgtesnapd_lead ’
dioxides}are soluble in wqterr (T-59) . Lo B |

47. The EPA Guidance Document says that factors impacting genera11y
on the 1eaghabi1ity of lead at battery rec]amation_sifes jnc]udg: (1) the pH
of the soilsy(the_]ower.the pH the more soluble the meta});»(Z}lthe amquntvqf
organic matter in the_soi} (organic matter increases pH andusupp1ies“"hea1ing
agents/compoundsﬁ which Tock onto 1ead,,making it mo%e insoluble); and (3) the
cation exchange process whereby anions in the soil capture lead. (T-64-65)

48. This EPA literature also indicates the amount of Tead can be so
great it oygrwhelms the soil’s ability to absorb more lead, which means fhat
lead may become leachable. (T-65) L

- 49. Bishop is aware of one 6£her battery rec1amation site with which
DER is involved. (T-91)

50. Bishop’s observation of Wayne’s site revealed that it has grass
growing inysome areas, with weeds and moss in some other areas. Some areas of
the site are bare. (T-73-74)

51.‘ Based on EPA’s document, moss at the site, which she took to
indicate acidic soils, and the analyses of Stewart’s sample, Bishop opines
that there is leachable lead at the site which could be dissolved into water
and that this dissolved lead could reach the groundwater. (7-75-76)

52. Bishop was not asked to indicate whether she held fhis opinion
with any degree of scientific certainty.

53. There has been no test to determine the pH of the soil at Wayne’s

site. (T-79-80)
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54. Bjshdp'egrees_that soils pan be acidic for many reasons. (T-76)

- 55, »Aeporeing te Bishopwtend-can have moss on it for reasons other
‘than acidicnsoi]s,fsuch as if it were extremely wet. (7-80)

. 56. Because of the high lead levels and the nature of the surrounding
‘area,.i.e., it being residential, DER believes something must be done about.
this lead but it has not decided what, a]though it has brought a consultant to
the site to prepare a plan to comprehensively samp]e 1t (T 25-27)

57. The Wayne site is % of a mile from the nearest pub11c schoo1 and
is located . in a residential area where water for dqmest1c_use 1svprov1ded by
the city water supply. (S-15; T-16) » . o

. 58. .Bishop believes Wayne’s site would be a threat to human health if
someone were to go onto it. (T-90) There is no evidence to suggest that.,
Bishop hq]ds tnis opinion'with a reasqnab]e degree of scientific certainty.L

( QISCUSSION o o
| In the instant appeal, the issue before us is the validity of DER’s
administrative order to B]umentha]\as issued under authority of the Clean
Streams Law, supra. As this appeat is a chailenge to DER’s;order, it is DER
which bears the burden of proof with regard thereto pursuant to 25 Pa. Code
§21.101(a) and (b)(3).
Abandonment Of The SWMA _And Sect1on 1917-A ‘ »

While DER’s Order 1n1t1a11y talks about 11ab111ty under three
different statutes at this stage in this appeal we are on]y concerned with
any 11ab111ty which B]umentha] has under the Clean Streams Law, supra.

Questions of B]umentha] S 11ab111ty under the SWMA (one of these three
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statutes) were decided against DER in Lawrence Blumenthal v. DER, 1992 EHB

1350, and DER’s Post-Hearing Brief does not further argue 1iability under the
SWMA. As to Blumenthal’s potential 1iability for conditions on this site .

" under Section 1917-A, this theory of liability, too, was initially raised in
DER’s Order but is unaddressed in its Post-Hearing Brief, so we deem it
abandoned under the rationale in Lucky Strike Coal Co., supra. It is-on this
basis that we conclude that only Clean Streams Law issues remain.

Assertion Of New iegal Theories In Post-Hearing Briefs

DER’s él]egations as to Blumenthal’s 1iabi1ity in its Order are that
"Blumenthal and/or Wayne" own the site, that these "owners" do not have a
permit to use the site for solid waste disposal, that between 1957 and 1960
these owners had a contractor bury 20-30 tons of battery casings on the site,
that the owners own an unpermitted hazardous waste disposal facility, that the
owners have permitted a condition at the site which causes or threatens to
cause a discharge of industrial wastes to the waters of the Commonwealth, that
the owners’ past operations at the site caused contamination of the site’s
soil, that the owners’ operation and maiﬁtenance of the site constitutes a
danger to public health, safety and welfare and the environment, and that the
owners’ activities are unlawful. Thus,‘assertions in DER’s order as to
Blumenthal are based upon his direct personal liability for creation and
maintenance of the conditions at the site? rather than on any theory of some

indirect vicarious Tiability or 1iability derived from his being a shareholder

4 The order also alleges Blumenthal is president of Wayne.
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and'dfficer qf-Wayne. DER does notvaSsért liability for Blumenthal on any
vfcariou5'6r derivative bases.in its Pre-Hearing Memorandum. ~In the parties’
Joint'StipUTation (Stip.) no mentioﬁ isvmade of this derivative 1iabi1ify

a clean up‘Of the éite under the Clean Streams Law. Finally, DER made no such
“assertions at the hearing. Incredibly, however; DER makes no argument that
Blumenthal has any direct personal liability as an owner or occupier of this
site in its Post-Hearing Brief. DER has thus abandoned this theory of

1iabiTity as to Blumenthal under the rationale of Lucky Strike Coal Co.,

supra. DER’s abandonment of this theory is all the more startling because of
its failure to advance any other theory of liability in its Order, its
Pre-Hééring Memorandum, or the Joint Stipulation. This failure to raise any
alternate 1iability theory coupled with DER’s abandonment of the only legal
;fhéory it had advanced and the absence of any request by DER for permission to
subsiitute its new liability theory compels the conclusion that Blumenthal’s
.appeal must be sustained.

DER may argue that there is -no-objection to its raising a new theory
of 1iability in its Post-Hearing Brief by Blumenthal and indeed that is

true.® However, DER was warned by our Pre-Hearing Order No. 1, dated April

5 Blumenthal makes. no argument on this point but curiously argues v
vigorously that DER cannot compel Wayne to clean up this site because it is
exempt from the responsiblity under the Hazardous Sites Cleanup Act, supra.
The only possible section of this Act which Blumenthal could be arguing
applies (his brief fails to cite any specific sections of this Act) is Section
701 (35 P.S5.8§6020.701). Section 701 deals solely with 1iability for releases
of hazardous wastes under this statute rather than 1iability under this act
and other statutes 1ike the Clean Streams Law. Accordingly, since DER took no
(footnote continues)
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25, 1991, that it "ﬁay be deemed. to have abandoned all contentions of .law. ...
not set forth in it Pre-Hearing Memorandum." There .is good reason for this
warning and this conclusion in terms of the factual scenario procedural]y.
presented in this appeal. Since the docketing of this appeal, this Board has
prepared .itself to hear the merits of the appeal based on the legal reasoning
of the parties .as set forth in DER’s Order, the Notice Of Appeal .and the
parties’ Pre-Hearing Memoranda. Throughout the merits hearings: we conduct, we
are asked to rule on the admissibility of evidence and we base those rulings
in large part on the positions each party has asserted as to each issue..  So,
when a new theory of 1iability bursts forth for the first time in the
Post-Hearing Brief stage of an appeal, if allowed, it could require new .
evaluations of all of the admitted and exc]uoéd evidence. Further,. where an
opposing party prepares to offer evidence in its case-in-chief or as rebuttal,
these decisions hinge on the legal theories of all parties as previously. .
asserted. Additionally, there are a series of opinions by this Board,

~including Midway Sewerage Authority v. DER, 1991 EHB 1445, all of which go to

the issue of the Board’s attempts at establishing a level field on which the
contesting parties set forth their respective positions on the disputed

issues. Allowing DER to act in this fashion clearly subverts such efforts and

(continued footnote)

~action . under this statute against Blumenthal and could not do so at th1s time
(see 35 P.S. §6020.1301), Blumenthal’s argument responds to a position not
advanced by DER and we disregard it.
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renders this Board’s ability fo make'meaningfdl rulings during the hearing’s
progress an impOSSibi1ity. Accordingly, we will not entertain such an
1nexp11cab]y tardy argument on DER’s behalf. |

In reach1ng this conclusion, we recognize that there could be
| éircumstances where a legal theory m1ght appear at a merits hear1ng based upon
the facts adduced there, and we are not stating that in appropr1ate
c1rcumstances we cou]d not take it into account However, th1s is not the
circumstance in this appeal. DER made no ment1on of this theory at thé ﬁerits
hearing or any time subséquent thereto until the filing of its Post-Hearing
Brief. In &ddition; its two witnesses at this hearing also offeréd no
evidence fn direct support of this theory and Blumenthal called no witneSses
at thét hearing on his own‘behalf. Further, the testimony cited by DER to |
‘suﬁport this theory came predOMinant1y ffom the depositions and testfmony
?ecorded»earlier and admitted into this Appea1’s fécord on stipu]atibn of fhe
?parties Thus, this is not a situation where th1s theory appeared at the
mer1ts hear1ng based on evidence produced there |

Accord1ng1y, we make the following conc]us1ons of law and enter the

attachedOrder.6

6 In reaching this conclusion, we do not address the merits of DER’s
piercing the corporate veil theory or the sufficiency of the quantum of
evidence it offered in support of this theory. Had we done so, we would have
found the evidence to be insufficient and rejected this argument. Regardless
of whether the factors in United States v. Pisani, 646 F.2d 83 (3d Cir. 1981)
are considered as suggested in Louis J. Novak, Sr., et al. v. DER, 1987 EHB
680, or we use those in The Village at Camelback Property Owners Ass’n, Inc.

v. Frank P. Carr, III, et al., 371 Pa.Super. 452, 538 A.2d 528 (1988), to

(footnote continues)
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CONCLUSIONS OF LAW
1. JThis édard has jurjsdiction over the»earties and:the subject“
matter of this appee]. o | | - - N ,h :
2. Where DER’s administrative order is chal 1‘ehgedv0n appéah DER
bears the burden of proof in the appea] proceed1ng under 25 Pa Code
§21.101(1) and (b). "

3. A party is deemed to abandon all legal content1ons not ra1sed in

1ts Post Hearlng Brief. Lucky Str1ke Coa1 Co

4. In preparing its ad3ud1cat1on in an appeal this Board w111 not
consider 1ega1 ‘theories supporting a party s pos1t1on 1n an appeal thCh are
first asserted in a party’s Post- Hear1ng Br1ef and which were not d1sc]osed by
the party at any time prior to the evidentiary hear1ng on the appeal’s mer1ts.

5. Where DER issues an administrative order to an:appeT]ent under
only one theory of liability, maintains that single theory of Iiabi1ity in‘dts
Pre Hearing Memorandum and the mer1ts hearing, -but tota]]y abandons that |
theory of 11ab1]1ty in its Post-Hearing Brief and attempts therein to ra1se a
new theory of liability, the appeal challenging appe]Tant S 11ab111ty under |

DER’s initial theory of 1liability must be sustained.

(continued footnote)

consider the evidence allegedly supporting this theory, DER fa11ed to offer
any evidence on some of these factors, and the evidence it points to to
support it on other factors does not make the necessary showings.
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'ORDER

AND NOW, this 2nd day of November, 1993, it is ordered that the

appeal of Lawrence Blumenthal is sustained.

DATED:

cc:

med

November 2, 1993
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Library: Brenda Houck
For the Commonwealth, DER:

Robert K. Abdullah, Esg.
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ENVIRONMENTAL HEARING BOARD
Zna FLOCR — MARKET STREET.STATE OFFICE BUILDING
200 MARKET STSEET 20 BOX 8457

M. DIANE SMITH
SECRETARY TC THE BOARD

- :'“:"‘ e T+T.723.4738

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

v. :  EMB Docket No. 92-429-CP-MR

CROWN RECYCLING & RECOVERY, INC. et al. : Issued: November 3, 1993

OPINION AND ORDER
SUR
- 'PRELIMINARY OBJECTIONS
AND
MOTION TO LIMIT SCOPE OF
JUDICIAL REVIEW

Robert D. Myers, Member

Synogsi

In a proceed1ng where DER seeks to recover interim response costs
from respons1b]e persons under the Hazardous Sites Cleanup Act (HSCA) the
Board sustains certa1n Pre]1m1nary Objections, denies othersl denies a DER
Motion to Limit the Scope of Judic{alxReview and remands the matter to DER.
In the coorse of its review for the first time of numerous provisions under
the HSCA,‘the éoérd rules (1) that responsiole persons must be gfven an
opportunity to participate in the development of an Administrative Record, (2)
that the recovery of interim response costs ﬁs governed by the mediation and .
moratorium provisions of fhe HSCA, and (3) that the enforcement actionsb
alleged by DER to have been taken against the owners and operators of the site
under other environmental laws are sufficient to remove the bars to cost

recovery 1mposed-by the HSCA. The Board declines to render opinions on a -
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personal jurisdiction objection, a“]aek of speEificity objection, and_whethen
DER may hold responsible- persons Jo1nt]y and severally liable.
| OPINION
1Beekground
On September 8, 1992 the Department of Environmental Resources (DER)
filed with the Board a Complaint against Crown Recyo]1ng & Recovery, '
(Crown) Joseph1ne Bausch Card1nale Executr1x for the Estate of Ph1111p

e

Card1na]e deceased and an on1cer of Crown (Joseph1ne); Nancy Cardxnale y
Executr1x fon the Estate of Anthony Cardina1e, deceased (Nancy), | -
Magnetek/Universal (Magnetek); Sch11berg Integrated Metals Corp. (Simco); and
Wire Recycling, Inc. (Wire). The-ComplaJnt_was filed with the Board pursuant
to Section 507(a) of the Hazardous Sites Cleanup Act (HSCA), Act of October
18, 1988, P.L. 756, 35 P.S. §6020.507(a), td recover costs incurred(by DER in
an interim response action at a site in Lackawaxen Township; Pike‘Ceuntyl.\
The procedural history subsequent to the filing of the Complainf is
Tong and invoived; It is unnecessary for us to describe it in detail for
purpdses of fhisAOpinion. Suffice it to'say that DER filed an Amended -
Complaint and e Second Amended Comp]aﬁnt, which appanent]y dealt only with the
idenfification ofbMagnatek. By the Second Amended Complaint, DER has‘named
both Magnetek, inc. and Universal Manufacturing COrporetion as Defendants but
has alleged that they were one and the same. | | |
ATl of the Defendants except Josephine, Crown, end Nancy filed
Preliminary Objecfions to the severa1 versions of the Complaint. \Josephine

filed an Answer to the original version and Answers with New Matter to the

1 This statement is based on paragraph 1 of the Complaint. The prayer for
relief concluding the Complaint also requests the Board to find these same
Defendants to be Tiable for future costs. This discrepancy will be dealt with
later in this Opinion.
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subsequent versions. DER filed Preiiminary Objections to Josephine’'s New
Matter. Crown and Nancy filed no pieadings or other documenté.

, DER also filed a Motion:to Limit Scope of Judicial Review (with
numerous exhibits) to which all of the Defendants except Crown and Nancy have
filed Answers.

Because of the number of Preliminary Objections and the Motion, the
Board issued an Order on February 2, 1993 staying proceedings pending action
on the.Preliminary Objections and Motion but allowing discovery by mutual
consent of all parties. On March 19, 1993, in response to a joint Motion for
Permission to File Briefs, the Board issued an Order establishing a briefing
schedule and directing that briefs cover the Preliminary Objections and DER’s
Motion.

Wire, Simco and Magnetek filed their briefs on April 19, 1993.

- Josephine filed her brief on May 18, 1993, confined to the Motion, by
incorporating the briefs of Simco and Magnatek. DER filed a brief on June 1,
1993 which also incorporated the legal memorandum previously filed on-January
11, 1993. A supplemental brief was filed on July 21, 1993. Simco, Wire and
Magnetek filed reply briefs on July 29, July 30 and August 2, 1993,
respectively.

The. issues before us, by and large, are presented for the first time
under the HSCA. Because.of the critical importance of that statute and the
issues arising out of it, we wanted the best thinking of the legal profession
before rendering our decision. We believe the briefs that have been filed,
despite a certain amount of repetition, provide us with the tools we need. We

compliment legal counsel on both sides for the quality of their products.
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Administrative Record (AR)
| DER may recover response costs from a responsible person, as definéd

in HSCA §701, 35 P.S. §6020.701, in proceedings before this Board: HSCA §507,
35 P.5.°§6020.507. Response costs include costs of interim response:-HSCA
§702(a)(1), 35 P.S. §6020.702(a)(1). If, in the course of those prOCeedings,
the defendants wish to challenge the selection and adequacy of-a remedial
action, they must confine themselves to the contents of the AR:. HSCA §508, 35
P.S. §6020.508. In fact, the record in a response cogt recovery proceeding is
iimited to the AR, as suppliemented by additional evidence supporting or
refuting DER's determination of who is a responsiblie person: HSCA §508, 35
P.S. §6020.508. Obviously, the contents of the AR and the manner in which it
is compiled are of critical importance.

This is borne out by the detailed statutory provisions governing the
AR 1in HSCA §506, 35 P.S. §6020.506. DER must give notice, both personal and
by publication, of the development of an AR, setting a public comment period
of at least 90 days, scheduling a public hearing, and establishing a time and
place for inspection of the docket relating to the AR. A1l comments and other
matters pertaining to the AR are to be noted on the docket and become part of
the AR.

After the public hearing and the close of "the public comment period,
DER renders its written decision containing findings of fact, an analysis of
the alternatives considered and reasons for selecting the one chosen. DER
also must file a response to each of the significant comments, criticisms and
new data submitted during the public comment period. The decision cannot be
based, in whole or in part, on matters not in the docket.

Once the decision is rendered, the AR is closed and can be reopened

only for one of four specific reasons. If DER agrees to reopen the AR, it
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must give notice of anather 60-déy'pub1ic comment period and the opportunity
to request another public hearing. The docket must note all of the additional
items submitted and DER’s responses to significant comments.

v }The AR, developed in such a painstakingvmanner, becomes the only
basis on which DER's action can be reviewed (except for supplemental evidence
identifying responsible persons). In HSCA §508(d), 35 P.S. §6020,508(d), the
stétutevdiséounis procedural errors in the development of the AR unless they
are so serious_énd so related to matters of central re]évance to the_response.
action that “the action would have been significantly changed had the errors
not been made.” If that is shown to be the case, or if a response action is
demonstrated to be arbitrary and capricious “on the basis of the
adminisfrative record,” the Board must either (1) remand the matter to DER for
the purpose of reopeping the AR to receive additional information, or (2) deny
DER's recoVery of costs for an appropriate portion of the response action.

“Thgvtimeﬂréquired to develop an AR is i]]-suited to emergency

- situations. HSCA §5d5(b), 35 P.S. §6020.505(b), deals with that possibility,
providing that DER may take an interim response before the development of an
AR when there i; a reasonable basis to believe that prompt action is required
to protegf the pub]ié health or safety or the environment. When an interim
reébohse:is_taken before the dgve]opment of. an AR, then the notice required by
HSCA §566(b), 35 P.S;_§6920.506(b), must be given within 30 days after
initiating the inﬁerjm‘résponsé and must detail actibns already taken and
additional aétiéns té be taken before close of the public comment period. The
development of the AR then proceeds in the normal fashion.

The response action in this case was an interim response, alleged to
consist of the erection of a fence around the site, the deQe]opment_of a base

map, the removal of hazardous waste ash piles, and the furnishing_of_bott]ed
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water to 1ooa] residents. The.cost, as of the'date'of ff]ing tne'Second‘
Amended Complaint, was claimed to be $457,500.02. Apparently,‘DER gave:tne’
public notice within 30 days after initiating the interim response’bdt gave no
personal notice to the Defendants. The AR was'deve]oped without any
involvement on ‘the part of the Defendants By Motion, DER wants the‘Boartho |
rule that in this cost recovery proceed1ng, any chal]enge to the response |
action must be ]1m1ted to the AR. Defendants have opposed th1s Mot1on and
have filed Preliminary Objections to the Complaint in the form of a demurrer
on this issue.? | | | |

" DER justifies its failure to give personal notice to the Defendants
on the ground that it was not certain at that time if they were‘responsible
persons. HSCA §506(b)(2), 35 P.S. §6020.506(b)(2), requires DER to giVe
notice by mail to "responsible persons whose identities and addresses are
known to [DER].” Defendants a]legeAthat DER knew of the Defendants and their
connections to the site at or prior to the time the interim response was
taken. ObVious]y, there is a factual dispute here that cannot be resolved on
the basis of the record presently before us. | |

It is immaterial in any event, DER suggests, because the very same
statutory provision states that the failure of DER to provide the notice does
not affect a responsible person’s liability. Defendants counter that their
constitutional right to due process of law is then impaired.

A person being called upon to pay 1nter1m'response costs has the

right to a judicial determination,'at least of the following:

1. That an interim response was warranted;

2 The demurrer is an inappropriate "speaking” demurrer but contains
similar allegations to those filed in response to DER’s Motion. Since the
al]egat1ons are appropriate in this latter context, we will ignore the

"speaking” nature of the demurrer.
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2. That the actions taken as part of the interim response were
appropriate;

3. That the costsvinCurred in taking’those\actions were reasonable;
and | |

| 4, That the person is a responsible person.

‘According to the HSCA, the first two of these four items are to be
determined solely on the basis of the AR. If the person being charged has had
no notice of the development of the AR and no opportunity to criticize DER's
actions as part of the AR, he is faced with the prospect of>having these two
items determined on the basis of what may be a one-sided and self-serving AR.
While this determination will have no effect on whether or not he is a
responsible person, it could have a major impact on determining whether the
costs are reasonable. Thus, three of the four items may, in reality, be -
beyond- the power of the pefédn to challenge. And, since DER’s claim seeks to
invade the person’s financial resodrces, due process' considerations are in-
order.

DER argues, however, that where interim responses are concerned the -
development of an:AR has less significance. Since DER has already decided on
the nature of the-action to be taken and has already begun to implement it
before any notice is required under §506(b), there is Tittle or no bpportuhfty
for interested persons’tb influence that decision during development of the
AR. This is undoubtedly correct, although comments received by DER prior to"
compietion of the interim response could possibly brihg about some
modification. |

The argument misses the point. Influencing the- interim response
action, in most situations, is not likely to occur. But the on]yjoppoftﬁnity

responsible persons will have to criticize DER’s interim response on a record
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forming the sole basis of judicial review is during development of the AR. The
opportunity to do that is of critical importance to these persons and canno%
be taken away without infringing due process rights.

The other DER argument on this point also is flawed. Referring to
HSCA §506(b)(2), 35 P.S. §6020.506(b)(2), DER points .out that the LegisTlature
specifically stated that DER's failure to provide notfce of development of the}
AR does not affect a respbnsible person’s liability. That failure, therefore,
is a procedural error which under HSCA §508(d), 35 P.S. §6020.508(d), cannot
be a basis for challenging the response action unless it is shown that the
response action would have been significantly changed if the error had not -
occurred. Since the interim response had already been implemented, the
argument goes, no error could possibly have changed it. Therefore, the error
is meaningless. |

Conceding that the failure to give the §506(b) notice may be only
procedural, we nonetheless hold that the failure to give Defendants any |
opportunity to take part in the development of the AR is substantive. The
Legislature recognized this, in our judgment, when it provided for reopening
the AR when a person raising objection to a response action demonstrates that
it was impracticable to raise the objection during the public comment period:
HSCA §506(g), 35 P.S. §6020.506(g). We hold that é person from whom DER seeks
to recover response costs and to whom a §506(b) notice was not sent has a
constitutiona] right to have the AR reopened.3

We will remand the matter to DER with a direction to reopen the AR

pursuant to HSCA §506(h), 35 P.S. §6020.506(h). We could end this Opinion at

3 The parties have cited numerous decisions of the Federal Courts in an
effort to support their positions. We have not cited any of them because we
think the principle is so fundamental that case citations are unnecessary.
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this point but believe it is aav1sab1e to deal with certain other issues in

order to gulde the part1es in their future dealings.

Med1at1on and Morator1um

~ When DER be]1eves that there are two or more respons1b1e persons it
must prepare a nonb1nd1ng preliminary allocation of proport1onate
respons1b1}1ty” (NBAR) among them. Written notice is to be g1ven to the
responsible persons and'they are to be invited to participate in a dispute
reso]ut1on procedure se]ected by DER, the purpose of which is to determ1ne
each respons1b]e person’s proportionate ‘share of the response costs and the
appropr1ate‘response act1on to be taken: HSCA §708(a), 35 P.S. §6020.708(a)7
The d{spute.resolution process can go on for a maximum of 120 days uniess
extended by mutual consent. The NBAR is not a final appea]able act1on of DER
cnd confers no r1ghts or dut1es upon anyone.

While the d1spute reso]ut1on process is in progress, DER may not
comnence a cost recovery action against any of the participating persons or
issue an enforcement order requiring a part1c1pat1ng person to undertake
response act1ons, or commence any response actions itself other than interim
responses: HSCA §708(b), 35 P.S. §6020.708(b). Agreements-reached through the
dispute‘resoiution process are binding on the signatories. The failure to |
reach agreement cannot be a factor in any subsequent proceedings: HSCA
§708(c), 35 P.S. §6020.708(c).

.Defendants’ Pre]iminary Objections raise DER’'s failure to proceed
under §708, claiming it is a bar to the proceedings before the Boardt. An
agreement for alternative djspute resolution is a proper supject for‘ |
Preliminary Objections: Pa. R.C.P. ;028(a)(6).> A statutory provision
requiring alternative disputebreso]ution also should come within the scope of

the rule.
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NDER contends that HSCA §708 does not ‘bar this proceeding because it
does not apply to cost recovery act1ons for interim responses We are not
persuaded to adopt th1s view. One of the purposes of the d1spute resolut1on
process under §708(a) is determ1n1ng each respons1b1e person s share of

"response costs.” Wh1]e that process is go1ngvforw§rd, DER is barred from |
commencing ankaction to recover “response costs” from any participating
person: §708(b). | ._ , | , | o

| HSCA.§702(a), 35 P.S. §6020.702(a), states that a responsibfe person

is liable for e list of five "response costs” and damages. The first item 1is
“costs of 1nter1m response Clearly, interim'response costs are ino]uoed
w1th1n the term response costs” as used in §708 _ o

DER argues, however, that HSCA §708(a)valso states that a purpose of
the dispute resolution process is determjntng “the approprtate response action
to be taken.” That obviously cannot apply to interim responses since those
actions will have been taken before §708 comes into play. Consequently, only
remedial response costs are governed by §708. In addition, DER points out
that 1nter1m responses are exempted from the §708(b) moratorium, a further
1nd1cat1on of legislative intention to exclude interim response costs recovery
proceedings from §708. |

The provisions cited by DER are not enough to overcome the p]atn
meaning of “response costs.” WWhile it is true that a dispute resolution
process cannot determine the appropriate response‘action where an interim
response is involved, it can deal with that issue where e remedial response is
contempliated. Rether than shoWing an intent to exclude interim response
actions, we believe the language shows an intent to jnclude remedia]‘response

actions, exactly what is comprehended by the words “response costs.”

1580



As far as the moratorium is concerned, the exemption Of‘interim
| reSponSé actions means only that DER will not be totally powér}ess while the
dispute resolution process is going on. It cannot start a cost recovery
action, or order a responsible person to undertake a response action, or
‘commence a remedial response action on its own. But it can initiate an
: interim responée action on its own - if the public health or safety or the
environment ‘requires it. - DER’s freedom to take such an action does not mean
that DER can avoid the mediation requirements of §708(a) when it séeés to
recover the costs of such an action. | | |
Finally, we would point out to DER that, if we adopted DER’s

kihterpretation‘of “response costs” to exclude interim response costs, we would
be compelled to dismiés the action. HSCA §507(a), 35 P;S. §6020.507(a), makes
& responsible person liable for "response costs” which DER may collect in a
proceeding before this Board. If "response costs” do not include interim
response costs, as DER argues in connection with §708, then DER has no
statutory basis for recovefing the interim response cost§ it seeks from
Defendants and the Complaint must be dismissed. |

| Qur 1nterpretat1on g1ves proper mean1ng to the cr1t1ca1 words and
phrases and, we beljeve, adopts the intention of the Legislature. For all its
arguments, DER has not shown us why the Legislature would mandate mediation
for remedial response costs and not for interim responsevcosts.

Since we are remanding}the matter to DER to.reopep the AR; we are

also directing DER to satisfy the requirements of §708 before resuming an

action before this Board.%

4 The parties have cited cases interpreting provisions of the :
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA){
footnote continued
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Failure to Sat1sfy HSCA §1301
The f1rst part of this Sect1on §1301(a) 35 P. S §6020 1301(a)

prov1des that DER may not proceed under the HSCA against an owner or operator
of a site. unless it has first 1nst1tuted adm1n1strat1ve or Jud1c1a1
enforcement act1ons under other env1ronmenta] ]aws and the owner or operator
either has fa1]ed to comply or is f1nanc1a]]y unable to comply. If the owner
or operator has failed to comp]y, DER may proceed under the HSCA unless the
owner or operator has obta1ned a supersedeas barr1ng enforcement actfons under
the other environmental 1aws. The supersedeas must be based on whether there
is a release or threatened release of a hazardous cubstance or a contaminant
which constitutes avdanger to the public health and'safety or the enyironment.

| | Subsection (b), 35 P.S. §6020.1301(b), aoplies to enforcement orders:
or cost recovery proceedings under the HSCA against responsible oersons‘with
respect to a site coming under the provisions of subsection (a). DER may not
issue'enforcement orders or initiate cost recovery proceedings against such, |
persons where the owner or operator of the site is financially able to comply
with an enforcement action instituted under subsection (a), and either has
undertaken ‘appropriate action or has obtained a supersedeas (based on the same
cons1derat1ons as in subsect1on (a)).

Thekf1na1 subsect1on 35 P. S §6020.1301(c), simp]y states that
nothing in the Section shall affect the authority of DER or the Governor to
implement interim response actions. |

Defendants argue that DER has not fulfilled the requirements of HSCA

§1301. In their Preliminary Objections they limit their contention to future

continued footnote -

Public Law 96-510, 94 Stat. 2767, 42 U.S.C.A. §9601 et seq. Since these
provisions are not identical to those of the HSCA, we find these citations to
be of marginal value.
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costs, conceding that DER has satisfied the requirements for interim}response
costs already incurred. They make no such dfstinction in their briefs,
however. DER anéwered'these Preliminary Objections by alleging the following:

1. Issuance of an Administrative Order on August 24, 1988 to Philip
J. Cardinale and Anthony Cardinale t/d/b/a Crown Industries, under provisions
of the Solid Waste Management Act (SWMA), Act of July 7, 1980, P.L. 380, as
amended; 35 P.S. §6018.101 et seq.; the Clean Streams Law (CSL), Act of June
22,v1937, P.L. 1987, as amended; 35 P.S. §691.1 et seq; and Section £917-A of
the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended,
71 P.S. §510-17, requiring a cessation of operations and the taking of
remedial action at the site.

2. Issuance of an Order by Commonwealth Court on Novemberr30, 1988
(No. 2522 C.D. 1988) directing Anthony Cardinaled d/b/a Crown Industries to
ceaSe operations and to take remedial action pursuant to DER’s Administrative
Crder of August 24, 1988. This Order was issued in response to DER's.Petition
to Enforce.
| 3. Issuance of an Qrder by Commonwealth Court on August 10, 1989
(No. 2522 C.D. 1988) finding that Anthony Cardinale d/b/a Crown Industries has
failed to comply with DER's Adminisfrative Order of August 24, 1988 and with
the Court’s Order of‘November 30, 1988, holding him fn contempt and imposing
certain sénctions. This- Order was issued in response to DEﬁ’s Petition for
- Contempt and Sanctions. |
4, Issuance of an Order by Commonwealth Court on November 20, 1989

(No. 306 Misc. Docket 1989) directing Philip Cardinale to cooperate with, and

5 Apparently Philip Cardinale was not named in this proceeding because he
was serving a term in Federal prison. He was released sometime during the

fall of 1989.
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not 1nterfere w1th DER S response act1v1t1es at the s1te6 This Order was;
issued 1n response to a DER Pet1t1on 4 | | R

If these a11egat1ons are true (copiee of the Orders are attacheevfe
DER’s Answer to the Prelfminary Objections), fhey demonstrate that DER
:nitiated both administrative and juditia] ehforcement’acfions'againsi the
owners and operators of the site under app]icab]e eﬁviroﬁmenté] laws other
than fhe HSCA. They demonstrate further that the owners and operators fa{]ed
to comply with those enforcement actions. As a result, DER 1n1t1ated response
activites under the HSCA and now seeks to 1mp1ement the cost recovery |
provisions of the HSCA. |

Section 1301(a)’s bar to such actiohs under the HSCA is not
applicable, because the enforcement actions were ﬁreeecuted by DER, were not
complied with by the owners and operators, anafa'Subersedeas was never issued.
Consequently, DER is free to begin eost recovery proceedings against the |
cwners and operators.

Defendants contend that DER’s enforcement actions were direcfed
against Anthony Cardinale and Philip Cardinale, both of whom are deceased. No
enforcement actions have been brought against Josephine (Philip’s Executrix)
or Nancy (Anthony’s Executrix), current owners of the site. By this argument,
Defendants read more into §1301(a) than the Legislature put there. DER is

only required to "initiate” administrative or judicial enforcement actions

6 pER alleges that, after Anthony Cardinale died during the fall of 1989,
DER concluded that an interim response under the HSCA would be the only way
anything would be accomplished at the site. = Apparently, Philip Cardinale
rggrained from interfering with DER's activities up to his death in October
1991. ' ;
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under other environmental laws. While there may be an argument over the
'brecise meaning of this term in the context of §1301(a), we are satisfied that
what DER did in this case fs enough to meet the requirements.

DER's enforcement actions lasted for about a year from August 1988 to
August 1989, during which it issued an Administrative Order and obtained two
Orders from Commonwealth Court, all directed to the then owners and operators
of the site.” In September 1989 it decided to proceed under the HSCA,
obtained a Court Order in November 1989 and began the interim responge in July
1990. This, in our judgment, is sufficient compliance with §1301(a) to remove
the bar imposed there.

The bar in HSCA §1301(b) also does not prohibit DER’'s cost recovery
efforts against responsible persons other than the owners and operators. That
bar comes into play when the owners or operators of the site are financially
able to comply with the enforcement actions instituted by DER under other
environmental laws and either have undertaken remedial action or have obtained
a supersedeas. According to DER’s allegations, detailed above, the owners and
operators have not complied and have not obtained a supersedeas. Thus,
regardless of the financial ability of the owners and operators, DER may
proceed under the HSCA against other responsible persons. What we have said
above regarding the current owners applies here as well.

As noted supra in footnote 1, DER’s Complaint is ambiguous because it
Timits itself to interim response costs in one p]ace.but claims future
(remedial) response costs in another. Although Defendants brought this to

DER's attention at the outset, the ambiguity was not removed in the two later

7 Since the personal representatives (Josephine and Nancy) stand in the
shoes of the deceased owners and operators, separate enforcement actions
against them is unnecessary, in any event.
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versions of DER's Complaint. In addition, DER continued the ambiguity in its
briefs. We have chosen to view the Comp]aint as seeking only interim respoﬁse ‘
costs and not future (remedial) costs, although DER is free to modify this on
remand. To the exteﬁt that future costs are involved, we want to clear up any
misconception Defendants may still hold as to §1301.

| ‘In order to avoid the bars imposed by that section, DER does not have
to demohstrate separate enforcement actions dealing with interim measures and
remedial measures. The enforcement actions alleged by DER, if complfed with,
would have eliminated the immediate threat posed by the site and would have
remediated the site to DER's satisfaction. Those enforcement actions,
therefore, serve as conditions precedent to DER's recovery of both interim and
future (remedial) costs.

Personal Jurisdiction

Wire raises a jurisdiction question, c]aiming that DER cannot
’exercise jurisdiction over Wire, a corporation based in New Jersey which
allegedly does no business in Pennsylvania. DER answers by alleging that Wire
érranged with Anthony Cardinale to have waste disposed of at the site. We see
no need to resolve this issue at this time since we are remanding the matter
to DER. If, in the future, DER begins proceedings against Wire before the
Board, the issue can be raised again and dealt with at that time.

Joint and Several Liability

In the Complaint, DER requests the Board to hold that the Defendants
are jointly and severally liable for the response costs. Defendants object.
that the Complaint does not conform to law in this respect and should be
stricken. The HSCA does not impose joint and several liability, according to
the argument, and the Board would be rendering an advisory oﬁ{nion if it

granted the request. We see no neeed to resolve this dispute at this time.
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Lack of Specificity

Some of the Preliminary Objections claim that the allegations of DER
are not specific enough to enable Defendants to answer. Since we are
remanding the matter to DER, we will not address these issues now.

ORDER |

AND NOW, this 3rd day of November, 1993, it is ordered as follows:

1. Defendants' Preliminary Objections are granted, in part;'and
denied, in part, in accordance with the foregoing Opinion. | ‘

2. DER's Motion to Limit Scope of Judicial Review js denied.

3. The matter is remanded to DER for proceedings consistent wfth the

foregoing Opinion.

ENVIRONMENTAL HEARING BOARD

Ctasd Joge

ROBERT D. MYERS
Administrative Law Judge
Member

DATED: November 3, 1993

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Robert K. Abdullah, Esq.
Central Region '
For the Appellant:
Josephine Bausch Cardinale
Officer of Crown Recycling
North Haledon, NJ

Wire Recycling, Inc.

Newark, NJ
Attention: Mr. Angelo Armenti
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Randall W. Turano, Esq.
ROSENBLUM & ANDERS
Stroudsburg, PA

Guy J. DePasquale, Esq.
ELLIOTT, VANASKIE & RILEY
Harrisburg, PA

MagneTek, Inc.

Grapevine, TX

Attention: Mr. Alan Harrington, Vice President
Real Estate and Environmental

Courtesy copy:
Kathleen M. Hennessey

MAYER, BROWN & PLATT
Washington, D.C.

For Schilberg Integrated Metal Corporation
Michael L. Krancer, Esq.

BLANK, ROME, COMISKY & McCAULEY
Ph11adelph1a PA

Nancy Cardinale
Vineland, NJ
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2rnd FLOOR — MARKET STREET STATE OFFICE BUILDING
400 MARKET STREET, RC. BOX 8457
HARRISBURG, PA '17105-8457 - " M. DIANE SMITH
717.787-3483 . SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

SEQUA CORPORATION. - | :
| v. = ~ :  EHB Docket No. 89-495-W

COMMONWEALTH OF PENNSYLVANIA, s - : -
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: November 4, 1993
and DUBLIN BOROUGH, Intervenor :

OPINION AND ORDER SUR
MOTION TO COMPEL, MOTION TO QUASH
APPEAL FOR LACK OF STANDING, AND

MOTION FOR JUDGMENT ON THE PLEADINGS

By Maxine Woelfling, Chairman

Synopsis

A motion to compeT appellant to file a notice of appeaT satisfying
the requirements of 25 Pa. Coden§21.52(¢)-is deniéd where the appellant’s
original notice of appeal is not a “skeleton,” but iéhinétead cbmp]ete.
Because the original notice of appeal is comp]éte; abpellaht‘s second notice
of appeal is quashed. | -

An appellant lacks étanding under fhe Pennsyivanié Cbnstitution,
Art. I, 8§27, to cha]]ehge the Department of Environmenté] Reso&fées’
(Départment’s) issuanée 6f a pub]fc water supply permitAff}fhe appellant has
not alleged a substantial interest in the oﬂtcome Sf'theriifigation.
Appellant’s allegations that the Department failed to .carry out its duties
as trustee of the environment amoﬁnt tonthe-samevihfefeéf;ag.any other citizen
has in ensuring that the Department satisffes its ob]igaiions;

Appellant’s interest is also not immediate; whether it is evaluated.
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under'a causal connection or zone of intereSt standard. .There is an
insufficient causal connect1on between the Department s issuance of a water,
supply permit and appe]]ant S ob11gat1on to investigate and remediate
groundwater contamination where the water supply permit does not authorize the
withdrawal of groundwater. Moreover, appellant’s obligations to remediate
groundwater contamination are not within the zone of interests protected by
the Pennsylvania Safe Drinking Water Act, the Act of May 1, 1984, P.L. 206, as
amended, 35 P.S. §721.1 et seq. (Safe Drinking Water’Act).f
| | OPINION |

Sequa Corporation (Sequa) initiated these proceedings on October 20,
1989, when it filed with the Beard a notice of appeal from the Department’s |
September 21, 1989, jssuance of ?nblic Water- Supply Permit No. 0989504
(Permit) to Dublin Borough (Dublin) for the construction.and operation of two'
water supply wells in Dublin, Bucks County. Sequa’s notice of appeal stated:

© This notice of appeal is a skeletal appeal.
The September 21, 1989, public water supply
permit issued to the Borough of Dublin is
specially conditioned solely on quarterly testing
of the well for trichloroethylene ("TCE”) and
submission of the test results to the Bucks
County Department of Health. The permitted well
is located in the vicinity of a known plume of
TCE groundwater contamination. To appellant’s
information and belief, subsequent to the
issuance of the permit, DER and the Borough of
Dublin entered into a written agreement requiring
the Borough to install a single monitoring well,
the purpose of which is to monitor the plume of
-contamination and detect such contamination
before it would or could reach the permitted
well,

Appellant contests whether DER, by issuing
the permit without additional spec1a1 conditions
and by entering into an agreement with the
Borough requiring the installation of a single
monitoring well, has adequately met its duty to
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protect the public health and safety and the
env1ronment

- Dublin filed a petition to intervene on November 13 1989, which the
Board granted on July 12, 1991. After numerous continuances to aI]ow the
parties to pursue settlement negotiations and numerous motionsiconcerning
discovery; Dub}in filed a motion on January 29, 1993, to compel Sequa to file
an appeal containing the information required by 25 Pa. Code §§21.52(c) or
suffer dismissal, and to quash Sequa’s appeai for lack of Standing On
February 17, 1993, the Department fi]ed a memorandum of 1aw 1n support of
Dublin’s motion to dismiss for 1ack of standing, and Sequa filed its response
to the motions as well as a second notice of appea] Sequa s new notice of
appeal contained an "addendum to notice of appeal,” which set forth fifteen
paragraphs containing additional obJections to the Department s 1ssuance of
the permit but was otherWise the same as its October 20, 1989 notice of
,appeal | | |

‘ On March 4, 1993 apparently in response to Sequa s second notice of

appeal Dubiin fiied a motion for judgment on the p]eadings which inciuded
excerpts from a dep051t10n and water samp]e ana]yses Sequa filed its o
response to this motion on March 26 1993, while the Department did not~
respond On May 3 1993, Dubiin and the Department filed a JO]Ht motion to
stay this proceeding pending resolution of Dublin’s three motions. After
con51der1ng Sequa’s May 4, 1993, response the Board granted the motion on
May 7, 1993 and stayed this action |

In 1ts motion to compel Sequa to file an appeai containing the
information required under 25 Pa. Code §21.52, Dub]in argues, that Segua has
on]y filed a skeieton appeal containing no spec1f1c objections and

therefore, must either amend its notice of appeal or suffer dismissai 'Sequa
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contends in response that it has amended its notice of appeal and Dublin’s
motion, therefore, should be denied. We agree that Dub]iﬁ’s motion to compél
should be dehied, but oniy'because Sequa's'original notice of appéél;is
complete and may not be amended. | )
A ”éke]étbn"'notfte of appeal is defined ih the Board’s rules as

follows: | . o | |

An appeal which is pérfécted in accordance with

the provisions of this section but does not

“otherwise comply with the form and content

requirements of §21.51 of this title will be

docketed by the Board as a skeleton appeal.
25 Pa. Code §21.52(c). The "provisions of this seCtioh” to which §21.52(c)
refers, requires that the appea] be in Writfng, filed with the Board within 30
days after the appellant has received notice, and served on the recipient:of'.
the permit. 25 Pa. Code §21.52(a) and (b). The form and content requirements
of §21.51 specify that the notice of appeal must be in writing and contafn a
caption stating the name, address, and telephone number of the appellant; muSt
attach the written notification of the Department action, if any; must set
forth in separate and numbered paragraphs the appel]ant's objections to'the
Department’s action; and must be served on the Department and the recipient of
the permit, license, etc. 25 Pa. Code §21.51(a)-(f).

In support of its amended notice of appeal, Sequa does not contend

that its first notice of appeal fails to satisfy these requirements and,

therefore, must be amended, but instead relies on the statement in its first

notice of appeal that "[t]his notice of appeal is a skeletal appeal.”l As

1 Sequa also contends the Board recognized that the first notice of appeal
was merely a skeleton when we ordered Sequa on February 2, 1993, to perfect
its appeal. This argument blatantly mischaracterizes the nature of our
February 2 correspondence, which stated: “The Environmental Hearing Board has
footnote continued

1592



we féund in Steven Haydu v. DER, 1992 EHB 682, 683, the appellant’s
designation of its notice of appeal as a "skeleton” is not dispositive. If a
notice of appeal satisfies the Board’s regulations regarding form and content,
it is'complete. Id. Upon careful review of Sequa’s original notice of
appeal, we find that it satisfies fhe Board’'s requirements for form and
content, and is not a "skeleton” despite Sequa’s contrary assertion. Thus,
Dublin’s motion to compel Sequa to file an appeal conforming with 25 Pa. Code
§21.52 is denied.

Sequa further contends that even if the Board finds its orginal -
notice of appeal to be complete, Sequa should still be permitted to amend
because the allegations contained in the "addendum” were only learned during

discovery. Again, we disagree. In NGK Metals Corp. v. DER, 1990 EHB 376, we

stated that a notice of appeal may be amended to include issues learned during
discovery if the appellant reserves the right in its notice of appeal to do

so. 1990 EHB at 379. See also, Commonwealth, Pennsylvania Game Comm. v.

Commonwealth, Dept. of Environmental Resources, 97 Pa. Cmwlth. 78, _ , 509

A.2d 877, 886, (1986), aff’d on other grounds, 521 Pa. 121, 555 A.2d 812

(1989) (allegation that new issues were learned through discovery does not
constitute good cause to amend a notice of appeal under the Board'’s practice
unless the party has made such a reservation in its notice of appeal); James

and Margaret Arthur v. DER, 1992 EHB 1185, 1188. .Because Sequa did not

reserve the right to amend its notice of appeal to add new issues learned

during discovery and its amended appeal was filed long after the tolling of

continued footnote .

received from the Borough of Dublin a MOTION TO COMPEL AND TO QUASH FOR LACK

CF STANDING in the above matter. This is to advise you that any objection to
said motion must be received by the Board no 1ater than Febuary [sic] 17, 1993.”
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the thirty day appeal period, Sequa’'s second notice of appeal, filed February

17, 1993, is quashed.  Envirotrol, Inc. v. DER, 1992 EHB 685.

We turn now to Dublin’s motion to quash Sequa’s notice .of appeal for
jack of standing. Dublin argues Sequa lacks standing to bring this appeal
because Sequa has admitted it owns no property within Dublin Borough, and has
not stated any personal privileges, immunities, duties, liabilities, or
obligations that are directly affected by the permit. . Dublin further contends
Sequa lacks standing because it has not stated how the public health -and
safety and the environment, the bases for its appeal, are threatened. Sequa
responds it has- standing .to bring this appeal because it has contractual
obligations to .investigate and remediate the TCE contamination in the
groundwater underlying Dublin Borough that are impaired by the Department’s
issuance of the permit and because the Department has not satisfied its duties
as trustee of the environment under Art. I, §27, of the Pennsylvania
Constitution.

In order to have standing to challenge a Department action, the

appellant must be "aggrieved” by that action. See, William Penn Parking

Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, ___, 346 A.2d 269, 280

(1975). A party is "aggrieved” by an action if it has a direct, immediate,

and substantial interest in the litigation challenging that action. Id.

RESCUE Wyoming, et al. v. DER, EHB Docket No. 91-503-W (Opinion issued June
17, 1993). For an interest to be "direct,” it must have been adversely

affected by the matter complained of, South Whitehall Twsp. Police Service v.

South Whitehall Twsp., 521 Pa. 82, __, 555 A.2d 793, 795 (1989), while a
"substantial” interest is "an interest in the outcome of the. litigation which
surpaSses the common interest of all citizens in procuring obedience to the

Taw. Id.; Press-Enterprise, Inc. v. Benton Area School District, 146 Pa.
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Cmwith. 203, ___, 604 A.2d 1221, 1223 (1992). We have not found, however, any
such simple test to determine what constitutes an ”"immediate” interest in the

outcome of a proceeding.

In William Penn, the Pennsylvania Supreme Court stated that in -

determining whether an interestvis "immediate,” the "concern is with the'v
" nature of the causal connection between the action complained of and the
injury to the person challenging it.” 464 Pa. at __, 346 A.2d at 283. The
court developed two'guidelines to aid in determining whether a causal
connection is sufficientrf First, the "possibility that an interest will
suffice to confer standing grows less as the causal connéction grows more
remote.” Id. And second, ”sfanding wi11 be found more readiTy when
protection of the type of interest ésserted is one of the policies underlying
the legal rule relied on by the perspﬁ claiming to be aggrieved.” 464 Pa. at
., 346 A.2d at 284. These guidelines . involved both a.question'of fact (the
extent of the causal connection between the action and the injury) and a
question of law (whether the interest is profected by the 1ega1urule relied
upon). V

Both the Board and the Commonwealth Court have traditionally placed
more emphasis on the extent of the causal connection between the challenged
action and the injury claimed. 7To_qua1jfy the interest -as immediate rather
than remote, the party must show a sufficiently close cauéal‘connection

between the challenged action and the asSerted'injury." Commonwealth, Higher

Education Assistance Aqehcv v. State Employes’ Retirement Board, Pa.
Cmwith. __, _ , 617 A.2d 93, 95 (1992). See also, Maillie v. Greater
Delaware Valley Health Care, Inc., Pa. me]th; ___,A___; 628 A.2d 528, 532

(1993); Skippack Community Ambulance Assoc., Inc. v. Twsp. of Skippack, 111

Pa. Cmwlth. 515, _ , 534 A.2d 563, 565 (1987). ”'Immediacy’ of an interest
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involves the nature of the causal connection between the action complained of

and the injury to the party challenging it."” - RESCUE Wyoming, supra, at p.4.

See also, Roger Wirth v. DER, 1990 EHB 1643, 1645. Since William Penn,.

however, our Supreme Court has tended to place more emphasis on the:second

guideline.

In Upper Bucks County Vocational-Technical School Education Ass’n v.

Upper Bucks County Vocational Technical School Joint Comm., the Pennsylvania

Supreme Court stated:

Within the requirement that the interest of the
plaintiff be "immediate” in order to confer
standing, is the concept that the "protection of
the type of interest asserted is among the
policies underlying the legal rule relied upon by
the person claiming to be "aggrieved’'.” Wm.

Penn., 464 Pa. at 198, 346 A.2d at 284. The

United States Supreme Court has phrased this
guideline as whether "the interest the plaintiff
seeks to protect is arguably within the zone of
interests sought to be protected by the statute
or constitutional guarantee in question.”
Association of Data Processing Services,

Organization, Inc. v. Comp, 397 U.S. 150, 90

S.Ct. 827, 25 L.Ed.2d 184 (1970).

504 Pa. 418, _ , 474 A.2d 1120, 1122 (1984). After Upper Bucks, the Supreme

Court appears to have discarded the first of William Penn’s two guidelines

altogether.

South Whitehall Twsp. Police Service, 521 Pa. at ___, 555 A.2d at 795.

An "immediate” interest involves the nature of
the causal connection between the action
complained of and.the injury to the party
challenging it, Wm. Penn Parking Garage, Inc.,
supra, 464 Pa. at 197, 346 A.2d at 283, and is
shown where the interest the party seeks to
protect is within the zone of interests sought to
be protected by the statute or constitutional

guarantee in question. Upper Bucks County
Vocational-Technical School Education Ass'n,

supra, 504 Pa. at 423, 474 A.2d at 1122.

other words, an "immediate” interest is one that is within the zone of

1596

In



interests protected by the statute relied upon. See, Nernberg v. City of

Pittsburgh, __ Pa. Cmwlth. _ , _, 620 A.2d 692, 695 (1993); In Interest of
Garthwaite, ___ Pa. Super. __, __, 619 A.2d 356, 358 (1993).

Because the courts seem to have accepted both the zone of
interests and causal connection standards to determine whether-an interest is
”immediate,” the Board will examine Sequa’s standing under each of the tests.
‘Sequa claims it has standing to appeal the Department’s issuance of

the water supply permit because it has an obligation, pursuant to consent
orders and agreements with the Department and the EPA, to investigate and
remediate groundwater contamination, and operation of the water supply wells
pursuant to the permit will exacerbate that contamination. After carefully
reviewing the Safe Drinking Water Act and the regulations promulgated
thereunder, 25 Pa. Code Chapter 109, we cannot find any evidence that this
statute was designed to protect an interest arising from an obligation to
investigate and remediate groundwater contamination in the same borough as is
receiving a water supply permit. While the Department does have the
responsibility to ensure an adequate, safe, and clean water supply, 35 P.S.
§721.2(a), Sequé has not claimed any interést in a clean water supp1y.' Sequa
has, instead, claimed that 6pera£ion of'thé well pursuant to‘the.permit will
make it more difficult for Sequa to satisfy its obligations. Sequa lacks an
” immediate” ihteresf under the zone of intérests test. | J |

- Sequa also 1ack$ an "immediate” interest under the causal connection
sfandard.. In ordef to find a sufficient causal connection, the Department’s

issuance of the permit, which is the challenged action, must have caused an
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exacerbation of the groundwater contamination, which s the harm'a1]eged.2

In this case, however, there is no such connection. The Department issued -
this permit to ensure that these wells are designed, built, and operated. in
accordance with the design and construction standards of 25 Pa. Code Ch. 109,
Subch. F, and provide an adequate, safe, and potable supply of drinking water.
35 P.S. §721.5(b) and (c); 25 Pa. Code §503(a). The harm Sequa alleges,
however, does not flow from the Department’s approval because the permit
itself does not authorize the withdrawal of groundwater. In Dub]in;éthe
withdrawal of groundwater is governed by the Delaware River Basin Commission.
See, the Delaware River Basin Compact, 32 P.S. §815.101.3

In William Penn, supra, the Pennsylvania Supreme Court found an

"immediate” interest, and, therefore, standing, among parking lot owners to ‘
challenge a city tax on parking lot patrons. 464 Pa. at __, 346 A.2d at 289.
The court stated that although the tax was not levied on the owner's

themselves, it was levied on the transaction between the parking lot owners

¢ Sequa contends in its February 17, 1993, brief in support of its
opposition to Dublin’s motion to quash for lack of standing that operation of
the well pursuant to the terms of the permit will alter hydrogeologic flow in
the borough and worsen existing groundwater contamination.

3 Pursuant to its authority under §10.2 of the Compact, the Commission
established the southeastern Pennsylvania groundwater protection area, which
includes Dublin Borough. 18 CFR §430.7(a). Pursuant to §10.3 of the Compact,
the Commission has prohibited the withdrawal of groundwater in excess of
10,000 gallons per day in this area without a “protected area permit.” 18 CFR
§§430.7(b) and 430.13. Since Dublin plans to withdraw 145,440 gallons per day
from these wells (see, the Permit application, which is 1ncorporated by
reference in the Perm1t), it must first receive a protected area permit before
these wells begin operation.

Under 18 CFR §430.29, any person "aggrieved” by the Commission’s
issuance of a protected area perm1t may timely file a request for a hearing
under Art.6 of the Commission’s rules of practice and procedure [18 CFR
§401.81 et seq.]. Sequa, therefore, may have a right to appea] Dublin’s
protected area permit to the Comm1ss1on
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and their patrons. The owner’'s interest, therefore, was only one step removed
from the challenged action. Id. The court contrasted the owner’s situation
with that of a business in the city, which would argue that it has standing to
challenge this tax because it will reduce the number of people parking in the
Tots, and thereby reduce the number of customers in its store. 464 Pa. at
. 346 A.2d at 290, n. 37. This interest, the court found, would not be
”immediate” because it was more than one step removed from the challenged
action. Id.

Because the Permit Waélnot issued to authorize groundwater
withdrawa],*we find that Sequa’s interest in the outcome of this Titigation is
more than 6ne step‘removéd frbm the Department’s issuance of the permit.
Sequa’s interest, therefore, is not "immediate” under the causal connection
standard. Since it does not have an "immediate” interest in the outcome of
this pfbceedfng, Sequa ]ackS_stahding to challenge the Department’s issuance
of the Permit before the Board.

| Sedua further contends it has standing to challenge the Department’s
issuance df the.Péfmit becausé the Department failed to satisfy its duties as
frustee of the environment under Art. I, §27. Sequa has not, thever, alleged
a "substantial” interest in the outcome of this litigation. By merely stating
that the Depaftmept has'fa&]ed‘tp‘satisfy its duties under Art. I, §27, Sequa
has only alleged an interest équal"to that of the general public in ensuring
compliance with that provision. Accordingly, Sequa does not haVé standing to
challenge the Department’s issuance of the permit under Art. I, §27. §gg,

Sierra Club v. Hartman, 529 Pa. 454, 605 A.2d 309 (1992).

Having determined that Sequa does’ not have standing to cha]]enge the
Department’s issuance of the Permit, it is unnecessary for the Board:to'

address Dublin’s motion for judgment on the pleadings.
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~ ORDER

AND NOW, this 4th day of November, 1993, it is ordered that:
1) DubTin’s motion to compel Sequa to file an appeal conforming
to 25 Pa. Code §21.52 is denied; | :
2) Sequa’'s amended notice of appeal is quashed; and
3) Dublin’s motion to dismiss Sequa’s appeal for lack of

standing is granted.
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OPINION AND ORDER
SR
MOTION FOR REASSIGNMENT

By: Richard S. Ehmann, Member
Synopsis

DER’s Motion for reassignment of one of these two appeals because of
its concern that'negative inferences may f]ow from the appeal at Docket
No. 90-442-E, where only Costs Act 1ssues as to the amount of 1ega1 fees DER
must pay rema1n to that at Docket No. 91- 219 E, where an adJud1cat1on of
the appeal’s merits must be_1§sued, is den1gd. S1n;e DER ne1therAcha11enges
the impartiality or honesfy of the Bdérd or its.Membefs, it'h§s féi]ed to séf
forth any reasonable basis for disqualification uhder Canon 3-C of the Code of
Judicial Conduct and has failed to assert any other basis for its request.
Where this Board d1d not ad3ud1cate the merits of DER’s 1ega1 theories in the
f1rst appeal at Docket No. 90-442-E before DER withdrew its order, there'1s no
prejudice to DER to arising from'the scenario where the same Board Member
conducts both the 1imited hearing on the Costs Act petition m&ndated by

Commonwealth Court and prepares a draft opinion for this Board, while
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simultaneously preparing a draft adjudication from a stipulated record in an
apbeal from DER’s aménded and reissued order. -
Background"

On October 20, 1993, the Department of Environmental Resources
("DER") filed a single Motion For Reassignment in these two appeals which
seeks reassignment of one of these two appeals to another Board Member. !
DER’s Motion is premised on its contention that the peculiar procedural status
of these appeals makes it advisable to reassign one of these appeals to avoid
the possibility that'negatiVe inferences as to the merits of DER’s poéftion in
either appeal might occur if one Board Member hears and decides both appeals.
Upon receipt of this Motion, this Board issued a letter to counsel for Archie
Joyner and Wood Processors, Inc., directing that by November 1, 1993, he fi]é
any response of his clients to the Motion. By 1etter; counsel for these
appellants has advised us that his clients take no position on the Motion’s
merit.2

By Order dated October 21, 1993, we also directed DER to file a brief
with this Board by November 1, 1993 setting forth DER’s position on the legal
issues raised by its motioh. We were "faxed" a Brief by DER’s cbunse], but it

discusses the facts it contends precede the DER’s actions generating these

IDER’s Brief in support of its Motion says DER asks this Board to reassign
one or both of these appeals. We assume that the suggestion of a need to
reassign both appeals was a mistake by DER’s counsel, as there is nothing
offered in the motion or brief to support it.

2This brief response time was necessitated by the fact that a hearing in
the appeal at Docket No. 90-442-E is scheduled for November 9, 1993.
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appeals and the status of each appeal. This latter aspect of DER’s Brief
merely rehashes the Motion’s allegations and the Brief fails to addres;vfhe
Tegal issues'reised by the Mption.3 ) |
Discussion .

It s important to note in regard to the instan§ Motjqn that these
two appeals are in dissimilar procedural posture
| In the appeal at Docket No 90-442-E, DER 1ssued an adm1n1strat1ve ‘
order to.Appe]]ants on September 21, 1990 ("September Order") and the. appeal
was assigned to former Bdard:Member and. Administrative Law Judge Terrance J.
Fitzpatrjck for primary hand]ing. In response to a Petition For Supersedeas,
Board Member Fitzpatrick issued an Opinion;andIOrder on April 5, 1991,
granting the petition in part. See 1991 EHB 607. That opinion granted, the
Petition For Supersedeas filed on behalf of Archie Joyner ("Joyner") and Wood
Processors,_Inc.,("Processors") as to,Joyner but not as to Processors. As to
Joyner, Board Member Fitzpatrick’s Opinion and Order granted supersedeas as to
any piercing-the-corporate-ve11 theory for Joyner. It also berred DER’s,use'
of an "officer participation" theory as to Joyner. Thereafter, DER withdrew.
this September Order and simultaneously issued an Amended Order on April 24,
1991 (prri],Order") in part addressing its "offiger participatiop“'Iiabj1ity
theory.. | | e
After the September Order’s withdrawal, which effectige]y ended;the.
appee] at Docket No._905442-E, Joyner filed a petition to recoyer“his legal
fees incurred through participating in this apbea] under}the Act of December

13, 1982, P.L. 1127, No. 257, as amended, 71 P.S. §2031 et seq. ("Costs Act").

3With one except1on DER’s Brief fails to cite any 1ega1 author1ty for the
content1ons advanced in the Motion. .

1603



On April 2, 1992, this Board issued an opinion authored by then Board Member
Fitzpatrick denying Joyner’s Petition. See 1992 EHB 405. This opinion,
though initially drafted by Board Member Fitzpatrick, was signed by all five
Board Member; (unlike the Opinion on the Petition For Supersedeas which was
signed solely by Administrative Law Judge Fitzpatrick).

Joyner successfully appealed to the Commonwealth Court from bur

denial of his Petition. ~See Archie Joyner v. Commonwealth, DER,

Pa. Cmwlth. , 619 A.2d 406 (1992) ("Joyner v. DER").% 1In its opinion, =

the Commonwealth Court recognized that while hearings are not mandated to be
held on a11‘Cb§f Act matters, one was appropriate‘ﬁere to allow Joyner to
offer evidence on how much of the fees charged by his attorney were |
apportionable to representation of Joyner as opposed to representafionvof
Processors. It ordered a remand of this appeal for a hearing on this issue.
Thereafter, the Supreme Court of Pennsylvania denied DER’s request for
" allocatur on October 6, 1993. On or about October 12, 1993, the Commonwealth
Court returned this appeal’s file to us. Because of AdministrativevLaw Judge
Fitzpatricks’ resignation from this Board in the interim, this appeal was
reassigned to Board Member Ehmann on its return from Commonwealth Court.
-DER voiced no objection to this reassignment when made. It is the hearing
mandated by the Commonwealth Court which Board Member Ehmann has scheduled for
November 9, 1993.

When DER issued its April Order in 1991 to Joyner, Processors and Art
Foss, only Joyner and Processors appealed. This new Joyher and Processors

appeal is docketed at EHB Docket No. 91-219-E. Originally, this appeal was

%The Commonwealth Court denied reargument of this appeél on February 8,
1993.
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also assigned to Administrative Law Judge Fitzpatrick. DER voiced no
complaint to this assignment at that fime. During thié appeal’s pendency, "
Joyner asked for a stay pending resolution of it