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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2010.

The Environmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929, P.L. 177.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board
from three to five Members, the jurisdiction of the Board remains

unchanged.
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JEFFREY AND LISA RANKIN

v. EHB Docket No. 2009-031-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION ‘

Issued: January 4, 2010

OPINION AND ORDER
ON MOTION TO DISMISS

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board grants a motion tc; dismiss an appeal from a Department letter refusing to
pursue enforcement action against a mlmng company in response to a citizen complaint because

the letter is not an appealable action.

OPINION
Jeffrey and Lisa Rankin subrﬁiﬁed a complaint to the Department of Environmental
Protection’s Cambria District Minin'g'O‘fﬁce on November 13, 2008 alleging that blasting done
by Ferlitch Construction, Inc. caused their weil water quality to decline. After conducting an
investigation, the Department in a letter dated February 10, 2009, informed the Rankins of its
finding that energy produced by the blasting could not havé caused any damage to their home or

well. The letter informed the Rankins that the Department was closing the case and taking no



further action. The Rankins filed this appéal from the Department’s letter objecting to the
Department’s finding.

The Department has filed a motion asking us to dismiss the Rankins’ appeal of the
Department’s February 10, 2009 1etter because it memorializes an exercise of the Déparlment’s
enforcement discretion and is not an appealable Department action. The Rankins have not filed a
response to the motion. We deem all properly pleaded facts admitted when an opposing party fails
to respond to a motion to dismiss. Burnside Township v. DEP, 2002 EHB 700. For the reasons
discussed in our recent Opinion and Order in Ballas v. DEP, EHB Docket No. 2009-007—L
(December 29, 2009), we agree that the Department’s letter reflects an unappealable exercise of
the Department’s enforcement discretion.

Accordingly, we issue the Order that follows.



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
JEFFREY AND LISA RANKIN
\A , : EHB Docket No. 2009-031-L
COMMONWEALTH OF PENNSYLVANIA,
"DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 4™ day of January, 2010, it is hereby ordered that the Department’s

motion to dismiss is granted. This appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

Al

MICHELLE A. COLEMAN
Judge

BERN% A. LABUSKE@]R -

Judge

ol JEMBDS1.
RICHARD P. MATHER, SR.
Judge

DATED: January 4, 2010

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth of PA, DEP:
Gary L. Hepford, Esquire
Office of Chief Counsel — Southcentral Region



For Appellants, Pro Se:
Jeffrey and Lisa Rankin
262 Duvall Cemetery Road
P.O.Box 53

Six Mile Run, PA 16679



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JEFFREY AND LISA RANKIN

V. H EHB Docket No. 2009-031-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENT
PROTECTION ,

DISSENTING OPINION

By Thomas W, Renwand, Chairman and Chief Judge
Joined in by Michael L. Krancer, Judge

We respectfully dissent to the Majority Opinion based on the same reasons set forth in
our dissenting opinion in Ballas v. Department of Environmental Protection, EHB Docket No.

2009-007-L, slip op. at 7 (Opinion issued December 29, 2009).

ENVIRONMENTAL HEARING BOARD

Do TF

THOMAS W, RENWAND
Chairman and Chief Judge

éCHAEL L. KRANCER ‘

Judge

DATED: January 4, 2010
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LOWER SALFORD TOWNSHIP AUTHORITY:
AND UPPER GWYNEDD-TOWAMENCIN
MUNICIPAL AUTHORITY

V. : EHB Docket No. 2005-100-K
COMMONWEALTH OF PENNSYLVANIA, :  Issued: January §,2010

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON PETITIONS FOR RECONSIDERATION

By Michael L. Krancer, Judge
Synopsis:

The Board denies two Petitions for Reconsideration of the Board’s Opinion and Order
dated December 15, 2009 which denied two applications for attorneys’ fees and costs.

~ ‘OPINION

This opinion and order deals with and denies the two petitions for reconsideration of this
Board’s opinion and drder issued on December 15, 2009 which denied two applications for
attorneys’ fees and costs. Lower Salford Township Authority v. DEP, EHB Docket No. 2005-
100-K (Opinion and Ofder issued Decémber 15, 2009). The arguments made in the petitions for
reconsideration are duplicétive of the ones made in the original application for attorneys’ fees, to
which the Department responded, to which the applicants sur-replied, in a long series of back

and forth filings. Indeed the filings on the attorneys’ fees applications alone covers more than



thirty entﬁes in our docket over a seven month period of time.

However, we do write about one procedural point raised in the petitions for
reconsideration. Petitioners say that our opinion and order of Deéember 15™ was, in essence, the
gl;anting of summary judgment and that this was improper oﬁ the ground that no party had
moved for summary judgment and the EHB cannot enter summary judgmerﬁ; on behalf of a party -
that did not move for summary judgment. The petitioners cite to the Board decision of Exeter
wanship v DEP,_ 2000 EHB 630, and to the Supreme Court’s decision of Bensalem Township
School District v. Commonwealth of Pennsylvania, et al., 544 A.2d 1318 (Pa. 1988).

While we agree that the petitioners’ statement of the law on this is correct, we
respectfully disagree that it applies here. Before us in the December 15 opinioﬂ and order wére
the parties’ applications for attorneys’ fees. They were not. themselves causes of action nor were
they appeals. The Exeter Township case involved the Board sustaining an appeal in the absence
of a pending motion for summary judgment. The Bensalem case, similarly, involved‘ a motion
for summary judgment on the undérlying case where the lowér court granted summary judgment
to the party defending the summary judgment motion.

- We see the procedural point here differently than do the petitioners. As said, our opinion
and order of December 15™ was on the parties’ applications for attorneys’ fees. An application
for attorneys® fees is not itself an independent or self-standing suit or appeal. It is necessarily
subordinéte to, appurtenant to and dependant upon an underlying suit, cause of action or, in our
case, an appéal.

We, as do all courts, grant or deny applications or petitions or motions appqrtenént to and
part of underlying suits all the time without a summary judgment motion on the application or
petition or motion. For example, we grant or deny petitions for sanctions and.applications or

motions on discovery without the need for a motion for summary judgment thereon. We also, of



course, grant or deny petitions for reconsideration without a motion for summary judgment
thereon. Interestingly, if the petitioners’ arguments here were correct, we could not grant the
petition for reconsideration since there is no summary judgmen’; motion pending thereon and,
thus, doing so would run afoul 6f the very rule they assert. We would‘have a petition whose
merit is precisely what precludeé its being granted. |

Our Rules on the disposition by the Board of attorneys’ fees applications are in accord.
See 25 Pa. Code §§ 1021.181 — 1021.184. Tﬁose rules set out the applicable procedure for the
Board in deciding attorneys’ fees applications such as the ones that were before us. These rules
provide that the Board is to render the decision upon the application and response. The Board
may allow for discovery and testimony to be taken under some circumstances. We outlined in
detail in our December 15 opinion and order why the taking of testimony or discovéry in this
particular case is not called for or appropriate. Aé we said in our opinion and order of December
15" and we repeat here again, after seven months Qf fee application ﬁliﬁgs covering more than
30 plus docket entries, “[w]e think there is quite an adequate record to determine these
applications without further litigation.” Lower Salford, supra, slip op. at9. The ‘point is that our
Rules demonstrate that petitioners are wrong wheﬁ they say that we were not allowed to have
decided these pending fee applications and our having done so ran afoul of the summary
judgment rules and case law they cite. Applications for fees and costs were pending and those
applications were ruled upon.

Perhaps at the core of the instant petitions for reconsideration is the notion that a court or
the Board is absolutely ma.ndated to hold a trial on every fees petition. The relief asked for by
Upper Gwynedd and Lower Salford is that we vacate the opinion and order and permit .the
applicants to submit “any evidence” in support of the fee applications. We respectfully disagree

that a fee petition automatically requires a trial. Section 307(a) of the Clean Streams law does



not so provide nor does the Supreme Court’s opinion in Solebufy Township so suggest. Our
research has not revealed that there is a rule to that effect under émy fee;shifting iorovision of
state or federal law. Nor, apparently, has the petitioners’ research since théy'posit no case, rule
or law from anywhere thaf supports suqh an extreme positiqn.‘ In addition, our Rules on
v- attorneys’ fees applications clearly provide that a trial is permitted but is not required. See 25 Pa.
Code §§ 1021.181 — 1021.184. We explained fully in our opinion and order of December 15"

why no trial is called for or appropriate in this case. We maintain that view today. Accordingly,

we enter the following Order:



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LOWER SALFORD TOWNSHIP AUTHORITY:
AND UPPER GWYNEDD-TOWAMENCIN :
MUNICIPAL AUTHORITY :

v. o EHB Docket No. 2005-100-K

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION _ :

_ ORDER
AND NOW, this 5™ day of January, 2010, it is HEREBY ORDERED that the Petitions
for Reconsideration of Upper Gwynedd Township Municipal Authority and Lower Salford

Township Authority of the Board’s Opinion and Order dated December 15, 2009 are denied.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chairman and Chief Judge

MICHELLE A. COLEMAN
Judge
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BERNARDA LABUS S,

Judge /
MICHAE Iﬁ&%
Judge

Judge Richard P. Mather, Sr. is recused and did not participate in this decision.

DATED: January 5, 2010

c.

DEP Bureau of Litigation:
Attention: Brenda K. Morris, lerary

For the Commonwealth of PA, DEP:
Martha E. Blasberg, Esquire
William H. Gelles, Esquire

‘Office of Chief Counsel — Southeast Reglon B

For Appellants:

Steven A. Hann, Esquire
HAMBURG, RUBIN, MULLIN,
MAXWELL & LUPIN

P.O. Box 1479

Lansdale, PA 19446-0773

Paul A. Logan, Esquire

POWELL, TRACHTMAN, LOGAN,
CARRLE & LOMBARDO, P.C.

475 Allendale Road, Suite 200

King of Prussia, PA 19406
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ENVIRONMENTAL HEARING BOARD
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HARRISBURG, PENNSYLVANIA 17105-8457
‘ (717) 787-3483
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HATFIELD TOWNSHIP MUNICIPAL

AUTHORITY, et al. _
EHB Docket No. 2004-046-L

v. : (Consolidated with 2004-045-L)
and 2004-112-L)
COMMONWEALTH OF PENNSYLVANIA, _
DEPARTMENT OF ENVIRONMENTAL : Issued: January 8, 2010
PROTECTION :

OPINION AND ORDER ON
MOTIONS IN LIMINE

By Bernard A. Labuskes, Jr., Judge
Synopsis

In denying motions in limine, the Board holds among other things that evidence
regarding settlement discussions in an underlying appeal may be relevant at a hearing to address
* apetition for attorneys’ fees.

OPINION

This matter concerns petitions for attorneys’ fees and costs filed by the Appellants
pursuant to Section 307(b) of the Clean Streams Law, 35 P.S. § 691.307(b). Section 307(b)
authorizes the Board to order the payment of costs and attorneys’ fees that it determines to have
been reasonably incurred by a party in litigation pursuant to the Clean Streams Law. “

Background

By way of background, on December 5, 2003, the Department of Environmental

Protection (the “Department”) submitted to the Environmental Protection Agency (“EPA”) for

12



its review and approval a Total Maximum Daily Load (“TMDL”) Assessment for the Neshéminy
Creek Watershed.! On December 9, 2003, EPA approved the Neshaminy TMDL. On February
25, 2004, the Borough of Lansdale (“Lansdale”) filed a notice of appeal to this Board of the
TMDL, which was docketed at 2004-045-K. On February 25, 2004, Hatfield Township
Municipal Authdrity, Horsham Water & Sewer Authority, Bucké County Water & Sewer
Authority, Warrington Township Water & Sewer Department, and Warwiqk Township Water &
Sewer Authority (collectively, “Hatfield”) filed a notice of appeal of the TMDL with the Board,
which was docketed at 2004-046-K. On March 15, 2004, Lansdale filed an amended notice of
appeal. On March 17, 2004, Hatfield filed an amended notice of appeal.

Lansdale served initial discovery on April 13, 2004. On April 14, 2004, the Department,
Hatfield, and Lansdale met to fulfill the Board’s requirement that the parties meet within 45 days
to discuss settlement. Hatfield served initial discovery on the Department on April 19, 2004. By
Order dated April 14, 2004, the Lansdale and Hatfield appeals were consolidated at EHB Docket
2004-046-K.

On May 12, 2004, the Chalfont-New Britain Joint Sewage Authority (“Chalfont”) filed
an appeal of the TMDL, which was docketed at 2004-112-K. On May 12, 2004, the Department
served discovery. During an early meeting with Lansdale and'_ Hatfield, a reﬁresentative of the
Department stated that phosphorus reductions associated with'the TMDL were likely to become
" more Stl'ingent in' the future, either as a result of numeric nutrient water quality sténdards on
which the Department was currently working, or as a result of modifications to the waste load
allocations in a subsequent or.‘ revised TMDL if after implementation of the curfent TMDL it was
determined that impairments in the watershed had not fully béen addressed. By Order dated June

16, 2004, the Chalfont appeal was also consolidated at EHB Docket No. 2004-046-K. A

! This factual recitation is adopfed from the parties’ joint stipulation of facts.
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In late May 2004, in the course of responding to Lansdale and Hatfield’s discovery, the
Department determined that one of the variables in the model qsed in the TMDL, the K yalue
| (i.e., the “k-rate”), had not been set appropriately. The ‘“k-rate” was a variable and calibration
parameter in the model that meésured the phosphorus loss rate. On June 8, 2004, the Department
met with Hatfield and Lansdale. Chalfont did not attend the meeting. The Department infofmed
Hatﬁeld and Lansdale of the modeling error involving the k-rate, and of the Department’s
intention to revise the TMDL to correct this error. The Deﬁartment described what the
Department believed would be the schedule. for moving forward with the development of the
revision to the TMDL, a process that the Départment estimated would take approximately six
months. On June 14, 2004, all parties except Chalfont participated in a conference call with
Judge Krancer. The participating parties discussed a stay of the litigation until the TMDL
revision process could be completed, which at the time was envisioned to conclude in January
2005. On July 6, 2004, the Board issued an Order which stated that “the Department and
Appellants shall meet during this stay, and in advance of the issuance of the revised TMDL, to
discués the revision of thg TMDL...and to make reasonable efforts to resolve disputed issues.”
The Department, Lansdale, and Hatfield’s technical and legal representatives met
regarding the TMDL revision process and thé rﬁodel to be used for the revised TMDL on July 7,
2004. Those technicﬂ and legal representatives met again on September 15, 2004. On |
September 24, 2004, counsel for the Department sent an e-mail to counsel for Chalfont, which
read in part: “The Department did a document production, in which I believe you were invited to
participate, although you have not filed any discovery requests. Since then the consultants for
the parties have.éxchanged information with respect to the model, firstin a technical meeting on

July 7, 2004, which you were invited to attend, and since that meeting, by telephone'and by
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e;mail, and the Department’s consultants at Penn State have provided a revised version of the
model. The parties who.have been discussing these issues anticipate that there will be field dateb
generated, as well as an additional revision to the model.” On October 12, 2004, a conference
call was ﬁeld among the parties. | On this call the Depaftment informed the parties that the
model’s flows were in line but that the velocities and depths (used to calculate the flows) were in
need of further refinement since the velocities affected the k-rate. The Department’s contractor
subsequently revised the slopes in the model based on map assessments. On October 22, 2004,
the Department sent Appellants a revised model.

On October 25, 2004, counsel for the Department sent an e-mail to Appellants in which
the Department offered the Appellants the opportunity to provide feedback on the current
revision of the model and on any other issues set forth in the appeals prior to publication of a
revised Neshaminy TMDL. On November 1, 2004, the Department sent Appellants, in response
to their request for the model results and effluent concentrations, a table of different effluent
concentrations and ﬂow scenarios. On Novémber 15, 2004, the Department informed the Board
that the Department Was ready to move forward with publication of a revised TMDL but was
affording the Appellants an opportunity to meet prior to finalizing 'the revision. By e-mail dated
November 19, 2004, the Department provided Appellants with the wasteload allocations that the
Department anticipated would be proposed in the revised TMDL. There were effluent
concentrations of 0.5 mg/L TP, which were'mcl)re sfringent than the original TMDL’s levels of
l0.8 mg/L TP. On November 22, 2004, Lansdale and Hatfield met with the Department to discuss
the planned revision to the Neshaminy TMDL, at which Laﬁsdale and Hatfield proVided ‘the
Departnient‘ with additional comments. On Deéember 2 and December 8, 2004, the Department

provided additional information to Appellants in response to questions raised at the November
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22, 2004 meeting. On December 15, 2004, the Department informed the Board: “The
Department now believes it is in a position to begin drafting the revfsed TMDL.”

By letter dated February 3, 2005, the Department provided Hatfield and Lansdale with a
draft settlement document. On February 8, 2005, Lansdale and Hatfield met with the
Department. At this meeting, the Department reiterated the information and the offer of
settlement from the February 3, 2005 letter. Appellants informed the Department that they
_ preferred to seek a stay of the current litigation from the Board. An in-person status' conference
with Judge Krrlncer was requested by Hatfield and Larlsdale. Although the Department did not
agree \rrith these appellants’ approach, it did not bppose the request. |

The conference occurred on Aprrl 15, 2005. At that conference, Appellants raised
concerns with respect to administrative finality associated “rith Department’s proposal, given
what they characterized as the Department’s unwillingness to withdraw the TMDL. The
Departmerlt présented its position that it did not agree with these concerns and that it did not
have 'the .p,ower unilaterally to withdraw the TMDL absent EPA’s approval. Hatfield and
Lansdale presented their position that the stay should continue. The Department opposed this

position, arguing instead for a dismissal of the litigation without prejudice. The Board entered
- an Order on April 18, 2005 continuing the stay.

. On December 15, 2005, the Department submitted a statl.rs report to the Board indicating
that the data analysis from three rounds of sampling in the Neshaminy watershed over the |
summer of 2005 had been completed and the D‘epartrnent would be moving forward with the
remaining steps leading to an amendment of the TMDL. The Department provided Appéllants
with that data analysis (“the Hunter Carrick report”) on January 5, 2006. In a JanuaryA 27, 2006

e-mail, the Department indicated that new model ruhs for the amended TMDL were in the
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process of being corﬁpleted and that the Department intended to share those résults with the
Appellants when they were ready. On February 1, 2006, Lansdale and Hatfield requested that
-the Department provide the raw data from the Hunter Carrick report, the new modeling data, and
informétion about any additional work being conducted on the TMDL. On February 1, 2006, the
Department provided Lanédale with the raw data. On February 3, 2006, the Department
provided 'Hatﬁeld with the vraw data and provided the new modelihg data to Hétﬁeld and
- Lansdale. On April 11, 2006, Lansdale and Hatfield met with the Department and requested
additional data, which thé Department provided. |

On ;Iune 15, 2006, the Department submitted a étatus report to the Board indicating that a
draft Neshaminy TMDL amendment was circulating inte;'nally. On June 28, 2006, a status
conference call was held with Judge Krancer. .On Juné 29, 2006, the Board entered an Order
vé.cating the stay and establishing a schedule for completing discovery, pre-hearing submissions,
and setting a hearing date. Following the lifting of the stay, the parties had additional
discussions regarding resolution of the matter. On August 11, 2006, another conference call was
held with Judge Krancer, following which Judge Krancer stayed all proceedings in order to allow
that TMDL revision and comment process to be completed. |

The Department released the draft amendment to the Neshaminy TMDL for public
comment on August 26, 2006.- The public comment period ran until October 25, 2006. On
August 18, 2007, the Department published a noticé of proposed withdrawal of the nutrient.
portion of the Neshaminy TMDL, subject to EPA appfoval. By letter dated September 6, 2007,
the Departmen’( subrhitted'to EPA for its approval the Department’s rationale document for the

proposed withdrawal of the nutrient portion of the Neshaminy TMDL. On February 5, 2008, the
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Department received written appfoval from EPA, dated January 31, 2008, of the propoSed
withdrawal of the nutrient portion of the Neshaminy TMDL.
On April 5, 2008, the Department published notice of its withdrawal of the nutrient
portion ‘of the Neshaminy TMDL. Subsequently, the parties negotiated the terms of a stipulation
of settlement. On October 17, 2008, the parties submitted a stipulation of settlement to the
Board. On October 20, 2008, the ﬁoard entered an order of dismissal.
On November 17, 2008, Lansdale filed an application for attorneys’ fees and costs. On
Novqmber 19, 2008, Hatfield filed its application for attorneys’ fees and costs. The costs and
fees incurred in the instant appeai of the TMDL by Lansdale and Hatfield prior to the filing of
the instant_‘ fee petition are $287,245.27 and $239,243.00 respectively. The parties have not
stipulated to costs and fees associated with filing and litigating their fee petitions.
To date, no replacement nutrienf ’1_'MDL has been established. |
After consideration of the parties’ filings and a number of conference calls with all of the
paﬁies, the Board by Order dated June 18, 2009 demurred from ruling on the fee petitions
pending a hearing to address factual issues raised by the Aﬁpellants’ petitions. We strongly |
enbouraged the panies: to enter into as many factual stipulations as possible in order to save time
and expense. The parties indicated a desire to conduct somé discovery. After some extensions,
the hearing is now set to begin on January 11, 2010. In our June 18 Crder, now-retired Judge
Miller directed the parties to focus upon the following issues:
1. Was each petitioner a prevailing party with respect to the standard for
phosphorus used by the Department in developing the TMDL, leading the
Department to decide to’ withdraw the challenged Neshaminy TMDL in
May 2004?

2. Was the Department substantially justified in its opposition to the appeals

of the TMDL, including the question of the ripeness or justiciability of the
appeals? '
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3. Does the Department have any evidence that the Board should accept to
challenge the amounts of costs and fees claimed by petitioners as being
reasonably incurred by them before July 2004, when the Department
offered to settle the appeals, including the claimed hourly rate for hourly-
time devoted to the appeals?

The Standard for Awarding Fees

Section 307(b) of the Clean Streéms Law, 35 P.S. § 691.307(b), authorizes this Board in
its discretion to order the payment of costs and attorneys’ fees that we determine to have been
reasonably incurred by a party in proceedings pursuant to the act. The Board may award costs
and attorneys’ fees under Section 307(b) solely on the basis of a finding that is suppoﬁed by the
- record of bad faith or vexatious conduct. Solebury Township v. DEP, 928 A.2d 990 (Pa. 2007).2
In the absence of bad faith or vexatious conduct, in order to be éligible'fOr an award of attorneys’

fees under Section 307(b) a party must first satisfy three criteria:

L. The applicant must show that the Department provided some of the benefit
sought in the appeal;

2. The applicant must show that the appealA stated a genuine claim, i.e., one
that was.at least colora‘ple, not frivolous, unreasonable or groundless; and

3. The applicant must show that its appeal was a substantial or significant
cause of the Department’s action providing relief.

See, Lower Salford Township Authority’'v. DEP, EHB Docket No. 2005-100-K, slip op. at 6
(December 15, 2009) (“Lower Salford ), Solebury Township v. DEP, 2008 EHB 658, reconsideration
- denied, 2008 EHB 718 (“Solebury™).

Some of the principles that inform our applicafion of these eligibility criteria are as

follows:

? Beyond the requirement that the Department act in good faith and avoid vexatious conduct, we will not
mqulre further into whether the Department’s defense was “substantlally justified” in the context of
reviewing the fee petitions.
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1. A formal judgment, adjudication, or Board-approved settlement agreement
is not a prerequisite to an award of fees. Lower Salford, slip op. at 6-7;
Solebury, 2008 EHB at 672. '

2. The Board is not required to hold a hearing on every fee petition. Lower
Salford (Opinion and Order Denying Reconsideration, January 5, 2010).
Accord, UMCO Energy, Inc. v. DEP, EHB Docket No. 2004-245-L
(February 23, 2009).

3. Even in those cases where we determine that a hearing is necessary to
resolve genuine, material issues of disputed fact, we will not hold mini-
trials on the merits of the underlying appeal. Lower Salford, slip op. at 10-
11; Solebury, 2008 EHB at 675. It is enough that the applicant’s claim
was colorable. _ ‘

4, “The important point is that the agency changes its conduct at least in part
as result of the appeal. The appeal caused the change, not necessarily the.
‘merits’ of the appeal. Causation is the key; motive is not.” Solebury,
2008 EHB at 675-76. :

5. Fees incurred in successfully pursuing fees (“fees on fees™) are generally
' recoverable. Solebury, 2008 EHB at 725.

The fact that a party is eligible to receive reimbursement of some of its fees will rarely
end our inquiry. The Supreme Court in Solebu):y Township v. DEP, supra, repeatedly
emphasize& that the Board has “broad discretion” in awarding‘fees. 928 A.2d at 1003-05. We
may decide that an award of fees is inappropriate even if a party satisfies the eligibility criteria.
Or we may decide that particular fees should be disallowed, or that an across-the-board
percentage reduction is appropriate. See, e.g., Solebury; Pine Créek Watershed Ass’n v. DEP,
2008 EHB 237 and 2008 EHB 705. In determinirig the amount of fees to be awarded, we will

consider such factors as the following:

1. The degree of success;

2. ‘The ektent to which the litigation brought about the favorable result;
3. The fee applicant’s contribution in bringing about the favorable result;
4. . The extent to which the favorable result matches the relief sought;
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5. Whether the appeal involved multiple statutes;

6. Whether litigation fees overlap fees unrelated to the litigation itself;

7.. How the parties conducted themselves in the litigation, including but not
limited to whether reasonable settlement offers were made, accepted, or
rejected; '

8. The size, complexity, importance, and profile of the case;

9. The degree of reSponsil)’ility incurred and risk undertaken; and

10. The reasonablenesﬁ of the hours billed‘ and rates charged.

Low;f Salfofd, slip op. at 9; Solebury, 2008 EHB at 673-74; Pine Creek, supra. In the final
analysis, any amount of fees that we award must be consisten;c with the aims and p@ose; of the
Clean Streams Law. Solebury, 2008 EHB at 674-75 and 681.

With these criteria in mind, some key factual questions emerge in this matter. With |
regard to the eligibility criteria, there appears to be no dispute that there was a problem with the
k-rat’e that was used in the TMDL, which rendered the TMDL defective.’ The parties, however,
dispute whether one or more of the Appellants’ appeals caused the Department to conclude that
there was a problem, wﬂ:h the Appellants arguing that the problem would not have been
uncovered when it was uncovered but for their appeals and the Department countering that it
discovefed the problem independently. Therefore, a key question that must be resolved in this
case is the extent to which any of the appeals in fact caused the Department to find that the k-rate
was flawed. >In other words, would the k-rate error have been found when it was found if the
Appellants héd not appealed the TMDL?

There also does not appear to be any dispute that the determination that the k-rate was

flawed was the sole or primary cause for the withdrawal of the TMDL. If that is the casé, and if

3 Details regarding the reasons why the k-rate was flawed do not appear to be particularly relevant at this
stage. '
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one or more of the appeals caused the k-rate to be invalidated in the first place, it wbuld appear
that the appeal(s) proximately caused the withdrawal of the TMDL. As noted in'our Order of
June 18, our resolution of the fee petitions could very well hinge on these causation issues.

Causation is not the only uﬁresolved issue. Although there appears to be no dispute that
one benefit that the Appellants sought by bringing their appealé was to be rid of the limits
imposed by the TMDL, which is exactly what has occuned_, the parties disagree about whether
the appeals accomplished meaningful relief. Unfortunately, perhaps, years have gone by with no
new TMDL, and predicting whether and/or when. ‘a TMDL will be issued and survive all
challenges, and predicting what such a TMDL will contain in the way of limits would seem to be
matters of pure speculation at this point.

The record suggests that parties tried to work out the details of a new TMDL in the
context of the EHB appeals, but that effort obvibusly failed. As discussed below, we need to
hear more about what happened after the spring and summer of 2004, but the fact that the parties
may have kworked hérd and long on a possible revision of the TMDL could suggest that the
Appellants’ only goal might not have been a withdrawal of the defective TMDL'and return to the
days of no phosphorus waste load allocation as suggested by the Departm_ént. On the other hand,
if the Appellants’ only goal was to eliminate the TMDL, the work that followed that withdrawal
might not support fees. We need to know what the Appellant’s were trying to achieve so we can
measure what if anything has been accomplished against those goals. These are but a few of the
factual disputes awaiting our resolution. |
Motions in Limine

Three; motions in limine are currently before us. A party may obtain a ruling on

evidentiary issues by filing a motion in limine. 25 Pa. Code § 1021.121. A motion in limine is
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“an extremely useful device that enables the Board to consider ﬁnponant evidentiary questions in
a setting more conducive to thoughtful analysis than that presented when an oral objection is»
raised in the midst of a hearing.” Dauphin Meadows, Inc. v. DEP, 2002 EHB 235, 237.
Evidence and related contentions that are irrelevant are properly subject to a motion in limine.
Groce v. DEP, 2006 EHB 335, 336. However, a motion in limine is not an appropriate vehicle
for deciding the suBstantive merits of the case. See Dauphin Meadows, 2002 EHB at 237.- (“[A]
motion in limine generally should only be used to challenge whether certain evidence relative to
a given point is admissible, not whether the point itself is a valid one.”); see also Groce, 2006
EHB at 338. (“[T]he Board has cautioned parties that a motion in limine should not be a thinly
disguised motion for summary judgment v ) |

In the first motion in limine,'the Appellants jointly move to exclude any testimony from .
Thomas Henry, a former EPA employee, rege,rding EPA’s current or future plans regarding the
" development of a Neshaminy TMDL. They point out that Mr. Henry has not been employed by
EPA since July 2009, and therefore, he does have any personal knowledge concerning EPA’s
current or future plans.* In a letter respense, the Department concedes that Mr. Henry car‘mot. '
provide testimony as to EPA’s current or future plans.’ Therefore, it appears that there is no |
dispute regarding this particular limitation to Mr. Henry’s testimony and the Appellants’ motion
is granted. |

The second motion sets forth Chalfont’s request, joined in by the other Appellants, that
we exclude all evidence, of the settlement negotiations between the Department and the

- Appellants during the course of the underlying litigation. Curiously, Chalfont goes on to

* Pa.R.Ev. 602 provides that “a witness may not testify to a matter unless evidence is introduced to
support a finding that the witness has personal knowledge of the matter.”

5 The Department reserves the right to call Mr. Henry to testify about things that happened in the past
during his tenure at EPA.
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somewhat contradict itself by acknowledging that settlement offers in the underlying litigation
may indeed be considered when addréssing the reasonableness of attorneys’ fees, citing.
McMullen v. Kutz, 925 A.2d 832 (Pa. Super. 2007), but it asks that we only consider the
settlement discussions “afier PaDEP’s liability for [Chalfont’s] attorneys’ fees and costs has
been decided.” Finally, it argues that the Appellants’ repeated rejections of the Department’s
settlement offers were entirely reasonable under the circumstances.

The Department disagrees on all points. In addition io its other arguments, the
Department argues that now-retired Judge Miller hasl‘ already effectively ruled in this c‘ése in his
Order of June 18, 2009 that the Petitioners’ entitlement to fees qnded in May 2004 when the
Department “decided to withdraw the TMDL?”, or at least by July 2004, when the Departmént
offered to settle the appeals. | ‘

Chalfont’s initial argument that we should exclﬁde all evidence of settlement discussions

.in the underlying litigation is without merit. The argument is based upon Pa.R.Ev. 408, which

- reads as follows:

(a) Prohibited wuses. Evidence of the following is not
admissible on behalf of any party, when offered to prove
liability for, invalidity of, or amount of claim that was
disputed as to validity or amount, or to impeach through a
prior inconsistent statement or contradiction:

(1)  furnishing or offering or promising to furnishing—or
accepting or offering or promising to accept—a valuable
consideration in compromising or attempting to
. compromise the claim; and

(2)  conduct or statements made in compromise negotiations.

(b) Permitted uses. This rule does not require exclusion if the
evidence is offered for purposes not prohibited by
subdivision (a). Examples of permissible purposes include
proving a witness’s bias or prejudice; negating a contention
of undue delay; and proving an effort to obstruct a criminal
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investigation or prosecution. This rule does not require the
exclusion of any evidence otherwise discoverable merely
because it is presented in the course of compromise
negotiations.
We addressed this very issue in Lower Salford Township Authority v. DEP, EHB Docket No.
2005-100-MG (June 26, 2009), where we held as follows:
This last sentence of the rule, commonly referred to as the “other purpose
exception”, is controlling here. The evidence of compromise discussions is
offered only in support of the Department’s contention that some of the counsel
fees and costs were not reasonably incurred because continued litigation after that
settlement offer was unreasonable. It clearly was not offered to prove the
invalidity of the Appellant’s claims on the merits because that phase of the case
has been resolved in a settlement.
Id., slip op. at 3. Furthermore, as we noted above, how the partiés conduct themselves in the
underlying litigation; including whether they make or how théy react to reasonable settlement
offers, is one of the factors that we consider in determining the amount of an award. “Continued
litigation after an appropriate settlement offer has been made may well mean that the fees and
* costs incurred after rejection of that offer were not ‘reasonably incurred’.” Id. By the same
token, the parties’ settlement discussions may shed light on whether the Department acted
vexatiously as claimed by the Appellants. We are not suggesting here one way or the other that
the Department’s offers were reasonable or unreasonable. We are aware that this Board
maintained a close eye on the case throughout the discussions. In fact, this Board ordered the
parties to discuss the revision of the TMDL and “make reasonable efforts to resolve disputed
issues.-” (Order of July 6, 2004.) It is also not clear what effect withdrawing the appeals would
have had on the Appellants’ ability to negotiate the terms of a revised TMDL.
We are not sure what to make of Chalfont’s second argument that we should only

consider settlement negotiations affer deciding whether any fees should be awarded. Chalfont is

incorrect if it is arguing that settlement efforts do not relate to the eligibility criteria for fees, but

25



even assuming that to be true, we have no interest in bifurcating this proceeding. Chalfont’s
third argument — that it reasonably rejected the Department’s settlement offers — does not support
its motion to exclude the evidence or evidentiary grounds. Indeed, the argument only comes into
play if the evidence is nof excluded. Similarly, if the Department is correctly interpreting Judge
Miller’s Order to mean that a settlement offer was a key event in this proceeding, evidence
regarding that settlement. effort becomes more, not less, relevant. For these reasons, we will
deny Chalfont’s motion in limine.

The third motion in limine was filed by the Department. The Department first argues that
“all evidence and testimony relating to issues beyond th[e] original TMDL and the modeling
error should be precluded.” This motion comes close to asking us to make a substantive ruling
that all fees incurred after 2004 are not recoverable. We cieclined to so rule in resolving a
discevery dispute in this case (Opinion and Order, November 18, 2009), and vte decline to do so
again‘ .here' in resolving the Department’s motion in limine. Although this means that we may
end up receiving a lot of evidence that proves to be irrelevant when we get around to our final
decision on the fee petitions, we think that possibility is highly unlikely. In addition to the
fundamental question of whether the fees incurred after 2004 were “reasonably incurred,” the
p_dst-2604 events certainly seem to relate‘ to what has Beeh accomplished here, i.e., the degree of
the Appellants’ success. Post-2004 evidence might help us ip evaluating the causation issue,
including the Appellants’ contribution te bringing about the result, assuming we can identify
exactly what that “result” is. The post-2004 developments might be said to be inextricably
intertwined with the settlement negotiations, which the Department argues are highly relevant.
Fees incurred in attempting to resolve a case would ordinarily seem to be reimbursable and the

record might support a finding that all or much of the work perfornied after 2004 constituted an
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effort to settle the case. Along the same lines, the post-2004 developments seem to relate to the
issue of whether the Department acted vexatiously, or whether it was at least in part merely
doing what this Board directed it to do. In short, we see no basis at this juncture for excluding all
. evidence regarding the post-2004 developments.

Although Judge Miller referred to the 2004 dates in his Order, it is not clear why. Of
course the mere making of a settlement offer does not automatically cut off the right to fees, and
defining when the Department “decided” to withdraw the appeal versus actually doing so may
prove to be somewhat too metaphysical to pin down a date, even assuming an unrealized
decision should be accorded legal significance. We acknowledge that there are a lot of “maybes”
in our discussion, but our mission here is limited to addressing a motion in limine, not ruling on -

the merits of the fee petitions.

The Department raises several other points in its motion in limine. We address a few of
these arguments briefly as follows:

» The Appellants’ objectives in pursuing the litigation,
probably through the withdrawal, are relevant. We must
decide whether the Department provided “some of the
benefit sought in the appeal.” Lower Salford, supra. The
Notices of Appeal are very limited documents that do not
necessarily circumscribe the Appellants’ evidence
regarding its goals. The Department is the party that has
actually put those motivations into play. '

*» The Department if it so chooses may describe the
unavoidable prejudice it has suffered as a result of
Chalfont’s allegedly late billing information. Chalfont
notes that the Department did not conduct any discovery on

this issue.

# The Board will assess whether Ms. Fields’s testimony is
unnecessarily cumulative at the hearing.

= Any evidence and particularly any proferred expért
testimony relating to the technical merits of the withdrawn
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TMDL and any proposed future TMDL is likely to be
precluded or severely limited. '

» Both sides accuse the other side of dragging out the
underlying litigation. The Department claims that it was
prevented from withdrawing the TMDL sooner than it did
by EPA. The Appellants are entitled to explore that issue.

In response to the Department’s motion, Chalfont indicates that somé of the evidence that
is thé subject of the Department’s métion is “relevant as background as to why [Chalfont]
contends the Neshaminy TMDL was flawed in fhe first instance.” Hatfield’s response says that
it m\\gyvneed to present testimpny regarding “flaws in the modeling, equations, and methodology
used by the Department in developing the Neshaminy TMDL.” These responses raise a red flag
 for us. We recognize that the partieé are going to have an almost irresistible urge to inform us
about the “background” of this case in general and the specific ﬂaws in the TMDL in particular.
The parties are cautioned, howev.er, that .'we will have a low tolerance for admitﬁng such
“background” into the record. The parties should be prepared to explain with precision how such
“backgroqu” relates to the specific criteria regarding fee awards listed above. As we have
repeatedly stated, we will not permit the hearing on fees to morph into a trial on the merits of thé
underlying appeal. If there is sofne reason why we need to get into modeling issues, it is not

immediately apparent to us now.

Accordingly, we issue the Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

HATFIELD TOWNSHIP MUNICIPAL

AUTHORITY, et al.
EHB Docket No. 2004-046-L

v. . : (Consolidated with 2004-045-L)
and 2004-112-L)
COMMONWEALTH OF PENNSYLVANIA, '
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 8® day of J anuary, 2010, it is hereby ORDERED as follows:
1. The Appellanté’ motion to preclude Mr. Henry from testifying about EPA’s

current or future plans is granted.

2. Chalfont’s motion to preclude evidence of settlement discussions is denied.
3. The Department’s motion in limine is denied except as set forth in the foregoing
Opinion. -

ENVIRONMENTAL HEARING BOARD

DATED: January 8, 2010
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DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth of PA, DEP:
William H. Gelles, Esquire

Martha E. Blasberg, Esquire

Office of Chief Counsel ~ Southeast Region

For Appellant — Hatfield Township:

Steven A. Hann, Esquire

HAMBURG, RUBIN, MULLIN
MAXWELL & LUPIN

375 Morris Road, P.O. Box 1479

Lansdale, PA 19446-0773 -

For Appellant — Chalfont-New Britain
Township Joint Sewage Authority:
Paul A. Logan, Esquire

POWELL, TRACHTMAN, LOGAN
CARRLE & LOMBARDO

475 Allendale Road, Suite 200

King of Prussia, PA 19406

For Appellant — Borough of Lansdale:
Steven T. Miano, Esquire
Kelly A. Gable, Esquire
HANGLEY ARONCHICK
SEGAL & PUDLIN
One Logan Square, 27" Floor
18" and Cherry Streets
Philadelphia, PA 19103
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2ZND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, P.O. BOX 8457
HARRISBURG, PENNSYLVANIA 17105-8457
(717) 787-3483
TELECOPIER: (717) 783-4738
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PARADISE WATCHDOGS-BAN THE

QUARRY AND DAVID N. AND DAWNA
EDDINGER

V. EHB Docket No. 2009-122-L

COMMONWEALTH OF PENNSYLVANIA, Issued: January 12,2010

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and GIBRALTAR ROCK, INC.

OPINION AND ORDER
ON MOTION TO DISMISS

By Michael L. Krancer, Judge
Synopsis

The Board denies the Appellants’ amended petition for supersedeas and grants the
Department and Pernﬁttee’s motions to dismiss. The Appellants have failed to identify what
action they are attempting to appeal.

OPINION

Paradise Watchdogs—Ban the Quarry, David N. Eddinger, and Dawna Eddinger
(“Appellants™) filed a notice of appeal on September 2, 2009 and a petition for supersedeas on
September 4, 2009. The notice of appeal outlines complaints against the Noncoal Surface
Mining Permit (SMP) issued to Gibraltar Rock on April 15, 2005 for its rock quarry located in
New Hénover Township, Montgomery County. .

Obviously, the appeal period for the SMP had long ago run and it was évident that

Appellants were well aware of this fatal defect in their appeal as they studiously avoided naming

31



the permit, or anything else for that matter, as the action being appeéled. 'fhe Board saw this as
well since it promptly issued the “failure to perfect” orde; requiring Appellants to name and
supply us with a copy of »the Department action being appéaled. The Appellants’ filed an
amended notice of appeal and amended pet.ition. for supersedeas. bThis continuing issue was
discussed at some length during the conference call that we held to address the petition for
supersedeas.  Yet, after reviewing the amended notice of appeal and amended petition for
supersedeas, we were and are still unable to ascertain what action the Appellants are attempting’
to appea]. |

The Department and Permittee responded to the supersedeas petition and filed motions to
dismiss the appeal arguing that the petition for supersedeas should be denied and the appeal
should be dismissed because the Appellants had failed to identify a final, appealable Department
action from which this appeal can be taken.! This Opinion is issued in support of our Order and
in response to the motions to disAmiss.A ‘We dismiss the matter on the grounds just noted, the
Appellants"ﬁave failed to identify the action from which they appéal. |

An appeal cannot proceed unless an appellant clearly identifies a final, appealable
Department action. See 35 P.S. § 7514(a); Mon View Mining v. DEP, 2005 EHB 937 (appeal
| dismissed for failure to provide Department action being appealed pursuant to 25 Pa. Code §
1021.51(d).) The Appellants’ failure to do so, after being given two opportunities to do so,
forces the dismissal of their appeal.

Thé Appellants’ late references to two more recent letters in the Department’s Gibraltar

Rock file were and are obvious attempts to save a dead appeal by bringing up'a_couple of pieces

! 'We denied the petition for supersedeas by Order dated October 15, 2009. Supersedeas is an
extraordinary remedy that will not be granted absent a clear demonstration of need. Global Eco-Logical
Services, Inc. v. DEP, 2000 EHB 829. In deciding whether to grant a supersedeas the Board considers
whether there is a threat of irreparable harm to the petitioner, the likelihood that the petitioner will prevail
on the merits, and the likelihood of injury to the public. 25 Pa. Code § 1021.63(a). '
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of correspondence which are more close in time to filing of their appeal. We have heldAbefo_re
that the law does not allow the use of more recenf correspondence as a mechan_ism or vehicle to
challenge an already final action. See Northampton Township v. DEP, 2008 473, 476.
Moreover, wé need not and more importantly should not opine about these letters and what, if
any, impact on the case there might have been if those were the matters being appealed. The
bottom line remains that the objections in the notice of appeal are all about the permit issued in
2005 and this case is about an attempt .to file an ‘a.ppeal of a pérmit ‘issued five years ago. Any
discussion‘of the theoretical potential appealability or non-appealability or the status or legal
impact of those letters would be unnecessary.

Accordingly, we enier the following Order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PARADISE WATCHDOGS-BAN THE
QUARRY AND DAVID N. AND DAWNA
EDDINGER

v. . EHB Docket No. 2009-122-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and GIBRALTAR ROCK, INC. :

ORDER
AND NOW, this 12" day of January, 2010, it is hereby ordered that this appeal is

dismissed.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chairman and Chief Judge

MICHELLE A. COLEMAN

DATED:. January 12, 2010

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library
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For the Commonwealth of PA, DEP:
Craig S. Lambeth, Esquire
Office of Chief Counsel — Southcentral Region

For Appellants:

Christopher P. Mullaney, Esquire
MULLANEY LAW OFFICES
P.O.Box 24

Red Hill, PA 18076

For Permittee:

Stephen B. Harris, Esquire
HARRIS AND HARRIS .
P.O. Box 160

Warrington, PA 18976
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

PARADISE WATCHDOGS-BAN THE
QUARRY AND DAVID N. AND DAWNA
EDDINGER

V. EHB Docket No. 2009-122-L
COMMONWEALTH OF PENNSYLVANIA, -

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and GIBRALTAR ROCK, INC. :.

CONCURRING OPINION

By Bernard A. Labuskes, Jr., Judge
Joined in by Richard P. Mather, Sr., Judge

After reviewing the notice of appeal and petition for supersedeas, it was not clear to us
what Department action the Appellants were attempting to appeal and supersede. Therefore, we
issued a failure-to-perfect order requiring the Appellants to provide us with a copy of the
Department action being appealed.  Following a conference call with the parties to discuss the
petition for supersedeas. in which the Appellants were unable to point to a specific Department
action, we issued an order deeming the petition for supéréedeas withdrawn without prejudice,
which gave the Appellants an opportunity to re-file the petition once they complied with the
Board’s order to pérfect their appeal.

The Appellants followed up with an amended ‘noticé of appeal and amended. petition for
supersedeas. The Department and Pe;jmittee filed separate responscs to the supersedeas petition,
as well as motions to dismiss the appeal. Both the Department and Permittee argued that the
petition for supersedeas should be denied and the appeal should be dismissed Beéause the

" Appellants have failed to identify a final, appealable Department action from which.this appeal

can be taken. We denied the amended petition for supersedeas by an Order dated October 15,
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2009 because we believed that the Appellants are unlikely to prevail on the merits of their claim
_ that the Department has taken a final, appealable action.> This Opinion is issued in support of
our Ordér and in response to the motions to dismiss.
Our September 8, 2009 failure-to-perfect order required the Appellants to supply us with
a copy of the Department action being appealed. This issue was discussed at some length during
the conference call that we held to address the petition for ;upersedeas. Yet, after reviewing the
amended notice of appeal and amended petition for supeysedeas, we are still unable to ascertain
what action the Appellants are attempting to appeal. An appeal cannot proceed uﬁless an
appellant clearly identifies a final, appealable Department action. See 35 P.S. § 7514(a); Mon
View Mining v. DEP, 2005 EHB 937 (appeal dismissed for failure fo provide Departrﬁent action
being appealed pursuant to 25 Pa. Codé § 1021.51(d).) The Appellants5 failure to do so after |
being given two opportunities to do so forces us to dismiss their appeal.
If we strain to uncover something that might be appealable, the only item that we can
glean from the Appellants’ paperwork as.a possible appealable: action is an August 24, 2009
letter. (It is obviously much too late to appeal the permit issued in 2005.) The August 24, 2009
letter was sent from the Department’s Pottsville District Mining Office signed by Tom -
-Callaghan, District Mining Manager, addressed to the New Handver Township Solicitor, Paul -
Bauer. This letter was sent in response to the demand of both the New Hanover ToWnship
Solicitor and Appellaﬁts that the Department suspend and/or revoke Gibraltar Rock’s Noncoal -

Surface Mining Permit. They argued that Gibraltar Rock was not in compliance with local

? Supersedeas is an extraordinary remedy that will not be granted absent a clear demonstration of need.
Global Eco-Logical Services, Inc. v. DEP, 2000 EHB 829. In deciding whether to grant a supersedeas the
Board considers whether there is a threat of irreparable harm to the petitioner, the likelihood that the
petitioner will prevail on the merits, and the likelihood of injury to the public. 25 Pa. Code § 1021.63(a).
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zoning requirements and it must be in compliance with zoning requirements prior to activating
the mining permit. The August 24, 2009 Department letter provided:
Earlier this year, you asked the Department about its
position concerning Special Condition 3 of Surface Mining Permit
No. 46030301, which the Department issued to Gibraltar Rock,
Inc. on April 15, 2005. That special condition makes it the
permittee’s responsibility for complying with all local zoning
ordinances.
We believe that Gibraltar Rock has complied with the
intent of the Department’s regulatory requirements and with the
terms of Special Condition 3. Accordingly, we do not intend to

i take any action one way or another with respect to enforcement of
" Special Condition 3. :

The Department’s letter does nothing more than memorialize the Department’s decision
not to purslm enforcement action against Gibraltar Rock. We are not in a position to order the
Department to take such an enforcement action. Ballas v. DEP, EHB Docket No. 2009-007-L
(Opiﬁion and Order issued December 29, 2009); see also DEP v. Schneiderwind, 867 A.2d 724,
| 727 (Pa. Cmwith. 2005); Law v. DEP, 2008 EHB 213, 216-18, aff’d, 1071 C.D. 2008 (Pa.A
Cmwilth., J;inuary 23, 2009); Mystic Brooke Development v. DEP, EHB Docket No. 2009-016-L,
slip op. at 3 (Opinion and Order issuéd June 16, 2009). As a result, the August 24 letter cannot

serve as the basis for this appeal.

ENVIRONMENTAL HEARING BOARD

BERNARD A LABUSKE JR

Judge

RICHARD P. MA » SR.
Judge

DATED: January 12,2010

38



COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD ‘
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, P.O. BOX 8457
HARRISBURG, PENNSYLVANIA 17105-8457
(717) 787-3483
TELECOPIER: (717) 783-4738
http://ehb.courtapps.com

ROCKLAND NATUM GAS COMPANY,
INC., MARWELL, INC., AND RICHARD L
FRY ‘

V. EHB Docket No. 2009-125-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Issued: January 26,2010

OPINION AND ORDER ON
MOTION TO DEEM ADMISSIONS ADMITTED

By Bernard A. Labuskes, Jr., Judge
Synopsis: _

Tl;le Board grants the Department’s unopposed Motion to Deem Admitted Matters Set
Forth in the Department’s Request for ‘Admissions where the Appellants failed to respond to the

Department’s discovery request or to the Department’s motion.

"OPINION
On August 6, 2009, the Department of Environmental Protection (the “Department”)
issued an order to Rockland Natural Gas Company, Inc., Marwell, Inc., and Richard I Fry (the
“Appellants”) directing them to take all actions neceésary to bring ten production wells located
on the Neely Farm in Rockland Tomsﬂip, Venango County into compliance with applicable

Pennsylvania environmental statutes. Specifically, the Appellants were ordered to plug each
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well pursuant to 58 P.S. § 601.210. The Appellants appealed the Department’s order to this

Board. On October 29, 2009, the Department served the Appellants with requests for admissions
by certified mail.. Although the post office returned a signed certified mail return receipt
showing that delivery was made on OctoBer 30, 2009, the Appellants have not respondéd to the
'Department’-s request for admissions. As a result, the Deparﬁnent has filed a motion asking us to
“deem the requests for admissions to have been admitted. The Appellants have not respoﬂded to
the Department’s motion.
The Board’s rules provide that written requests for admissions are governed by

Pennsylvania Rule of Civil Procedure 4014. 25 Pa. Code § 1021.102(a). Under Rule 4014(b),

matters addressed in a request for admissions are deemed to be admitted if the request is not
answered within 30 days of service. Specifically, Rule 4014(b) provides as follows:_
The matter is admitted unless, within thirty days after service
. of the request, or within such shorter or longer time as the court
may allow, the party to whom the request is directed serves
upon the party requesting the admission an answer verified by
the party or an objection, signed by the party or his attorney.... .

Under this rule, admissions are deemed admitted automatically if no answers are
provided before the expiration of the deadline. See Kénnedy v. DEP, 2001 EHB 109, 110; see
also Lentz v. DEP, 2001 EHB 838, 840-41. Here, the Appellants were required to respond to the
requests for admissions on or before November 30, 2009. The Appellants have not only failed to
respond to the requests, they have also failed to respond to Department’s motion. Therefore, the

matters addressed in the Department’s request for admissions must be deemed admitted.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

ROCKLAND NATURAL GAS COMPANY,
'INC., MARWELL, INC., AND RICHARD I.

v. | . EHB Docket No. 2009-125-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER |
AND NOW, this 26" day of January, 2010, it is hereby ordered ‘that the Department’s
unopposed Motion to Deem Adniitted Matters Set Forth in the Department’s Request for
Admissions is granted. | |
| ENVIRONMENTAL HEARING BOARD

DATED: January 26,2010

¢: - DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth of PA, DEP: |
Stephanie K. Gallogly, Esquire
Office of Chief Counsel — Northwest Region

For Appellants:

Linda L. Ziembicki, Esquire
P.O. Box 535

Rural Valley, PA 16249
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, P.O. BOX 8457
HARRISBURG, PENNSYLVANIA 17105-8457
(717) 787-3483
TELECOPIER: (717) 783-4738
http://ehb.courtapps.com

THEODORE E. KOCH, P.E., S.E.O.

V. : EHB Docket No. 2009-027-L

COMMONWEALTH OF PENNSYLVANIA, - : Issued: February 3,2010
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and MORRIS TOWNSHIP

SUPERVISORS, Permittee

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board grants a motion for summary judgment where an appellant failed to file a Tesponse
to the Depaftment’ s motion for summary judgment and the Department’s motion to compel, thereby
evidencing an intent not to pursue his appeal.

OPINION

Before the Board is a motion for summary judgment filed by the Department of
Environmental Protection (the “Departxhent”) on November 30, 2009. The Department’s motion
seeks to dismiss an appeal filed by Theodore E. Koch, P.E. (“Koch™), a sewer enforcement officer
for Morris Township, Huntingdon County, brought in his individual capacity. Koch’s appeal
challenges portions of the Department’s February 3, 2009 letter to Morris Township approving a
* planning module for land de?elopment.

The Department filed its motion for summary judgment on November 30, 2009. The

42



Department contends that Koch, as a contract employee of the Township, is not aggrieved in a
substantial, direct, and immediate manner by the Department’s action and, therefore, lacks standing
to appeal. The Department also argues that its conditional requirements included in the approval of
the planning module, which formed the bases of Koch’s appeal, have since been removed, thereby
rendering the appeal moot. Under our rules, Koéh’ s response was due no later than January 4, 2010.
We have not received either a response or an explanation for the lack of a response from Koch.

Summary judgment motions before this Board are governed by 25 Pa. Code § 1021.94a. In
particular, our rules require a party opposing a motion for summary judgment to file within thirty
days “a brief containihg a responding statement either admitting or denying or disputing each of the
facts in the movant’s statement and a discussion of the legal argument in opposition to the motion.”
25 Pa. Code 1021.94a(f). In the event ’that a p'arty‘ fails to respond to a motion for summary
judgment within the time required, the rules of this Board state, and this Board has held, that
summary judgment may be entered against that party. Id.;‘see also J&D Holdings v. DEP, 2009
EHB 15. The Commonwealth Court has held that this Board may grant summary judélnent toa
moving party based solely on an opposing party’s failure to respond. Kochems v. DEP, 701 A.2d
281, 283 (Pa. Cmwlth. 1997).

Not only has Koch failed to respond to the motion for summary judgment, he also .has failed
to file a response to a motion to compel filed by the Department on December 23, 2009. Koch’s
failure to respond to these motions clearly evidences a lack of intent to pursue this appeal. We,
therefore, grant the Department’s motion for summary judgment and dismiss the Appellant’s appeal.

Accordingly, we enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

THEODORE E. KOCH, P.E., S.E.O.

v. o EHB Docket No. 2009-027-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MORRIS TOWNSHIP
SUPERVISORS, Permittee

ORDER
AND NOW, this 3" day of February, 2010, the motion for summary judgment filed by the

Department of Environmental Protection is hefeby granted and the appeal of Theodore E. Koch is

dismissed.
ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chairman and Chief Judge

s 7L
MICHELLE A. COCEMAN
Judge

(WAL LS

BERNAKD A. LABU
Judge

Dy
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DATED: February 3, 2010

(H

DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth of PA, DEP:

Martin R. Siegel, Esquire

Shalonda L. Guy, Esquire

Office of Chief Counsel — Southcentral Region

For Appellant:

Michael S. Emerick, Esquire
Attorney-at-Law

1923 Old Route 220 North
Duncansville, PA 16635

For Permittee:

Morris Township Supervisors
P.O. Box 281

Alexandria, PA 16611
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING MARYANNE WESDOCK, ESQUIRE *
FELECOPIER (717) 783-4738 ' 400 MARKET STREET, P.O. BOX 8457 ACTING SECRETARY TO THE BOARD
hitp://ehb.courtapps.com HARRISBURG, PA 17105-8457
NOELLE FISHER :
. V. : EHB Docket No. 2007-224-R
COMMONWEALTH OF PENNSYLVANIA, \
DEPARTMENT OF ENVIRONMENTAL :

PROTECTION

Issued: February 5,2010

OPINION AND ORDER ON DEPARTNIENT’S MOTION IN LIMINE
TO EXCLUDE EXPERT TESTIMONY AND EXCLUDE EVIDENCE
RELATING TO THE COST TO REPAIR DAMAGE TO THE HOUSE

| By Thomas W. Renwand, Chairman and Chief Judge

" Synopsis:

The Board denies a Motion in Limine seeking to exclude a licensed civil engineer
from testifying in support of an appellant’s claim that damages to her home were caused by mine
suﬁsidenqe during the applicable policy period. The issues raised by the Department of
Environmental Protection go to the eventual weight to be given to the testimony rather than its
admissibility. The Board also denies the Department’s request to prohibit any testimony

regarding the costs of repair.
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Background

This case involves a mine subsidence damage claim filed under Appellant Noelle
Fisher’s insurance policy issued by the Pennsylvania Department of Environmental Protection.
Ms. Fisher purchased the Mine Subsidence Insurance Policy on April 16, 2007. Underground
mining took place in the early 1900s and the mine beneath her property has long been
abandoned. Ms. Fisher filed a mine subsidence damage claim with the Department on July 27,
2007 claiming that the damages occurred on July 8, 2007. After investigating the claim, the
Department denied the claim contending that the damages identified by Ms. Fisher were not
recent damages and occurred prior to her purchasing the insurance policy.

After two postponements, this appeal is scheduled for hearing on March 4-5, 2010
in Pittsburgh. Presently before the Board is the Department’s Motion in Limine seeking to
exclude the Appellant’s expert and to also exclude evidence relafed to the cost of repairs to the
house.

We agree with the Department that this case will benefit from expert testimony
concerning the issues. Rule 702 of the Pennsylvania Rules of Evidence provides as follows:

If scientiﬁé, technical or other specialized knowledge beyond that

possessed by a layperson will assist the trier of fact to understand

the evidence or to determine a fact in issue, a witness qualified as

an expert by knowledge, skill, experience, training or education

may testify thereto in the form of an opinion or otherwise.

Pennsylvania Rule of Evidence 702.
- The Department contends that Appellant’s expert, despite having both Bachelor’s
and Master’s Degrees in Civil Engineering and being a licensed professional engineer, is not

qualified to opine on issues of mine subsidence or mine engineering. We disagree. Appellant’s

expert, by both his education and professional licensure, surely meets the requirements set forth
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in Rule 702 to testify before the Board. A review of his expert report shows he has more
knowledge in this area than a layman and that his testimony could benefit the Board in deciding
these issues. The Department’s argument, at best, goes to the weight that should be given to
Appellant’s expert’s testimony and not its admissibility.

The Department also seeks to exclude any testimony regarding damages. If we
ultimately rule in favor of the Department then no damages will be awarded pursuant to the
applicable insurance policy. However, if we rule in Appellant’s favor and find that the damages
were caused by mine subsidence and covered by the policy, the cost of repair damages are very
relevant. Under the Department’s view, Ms. Fisher would have to file a second appeal regarding
the costs of repair. The Department cites no case law supporting its motion to bifurcate the
issues in this trial. This would be a burden on Appellant and ‘would waste our judicial resources
for what at that point would likely be abbreviated evidence and testimony. The Department has
denied coverage. As such it takes the risk that its denial is in error. If we rule in favor of Ms.
Fisher regarding coverage, the Department should not benefit by what would then be an
erroneous denial. Moreover, the Deiaartment has taken extensive discovery in this case. We see
no prejudice to the Department if we also hear evidence regarding the costs of repair in this
proceeding. It makes much more sense‘, to conserve this Board’s limited resources, to address
the costs of repair issue in this Appeal rather than force Ms. Fisher to file a second appeal in the

event we find the Department liable under the insurance policy. We will issue an Order

accordingly.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

NOELLE FISHER

V. : EHB Docket No. 2007-224-R
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 5" day of February, 2010, following review of the Department
of Environmental Protection’s Motion in Limine, it is ordered as follows:

1.)  The Department’s Motion in Limine is DENIED.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chairman and Chief Judge

DATED: February §, 2010

See following page for service listing
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EHB Docket No. 2007-224-R

med

DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Barbara J. Grabowski, Esq.
Southwest Regional Counsel

For Appellant:

Robert C. Klingensmith, Esq.’
Payne, Welsh & Klingensmith
105 Penn Plaza

Turtle Creek, PA 15145
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING MARYANNE WESDOCK, ESQUIRE
"ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ACTING SECRETARY TO THE BOARD
hitp://ehb.courtapps.com - HARRISBURG, PA 17105-8457

HENRY A. AND BARBARA M. JORDAN

V. EHB Docket No. 2009-046-C

COMMONWEALTH OF PENNSYLVANIA,

e o8 20 se e8 e

DEPARTMENT OF ENVIRONMENTAL Issued: February S, 2010
PROTECTION and WEST PIKELAND
TOWNSHIP, Permittee

OPINION AND ORDER

ON PETITION FOR SUPERSEDEAS

By Michelle A. Coleman, Judge
Synopsis:
The Board denies the Petitioners’ request for a supersedeas where they fail to show
'irreparabl.e harm will result to an HQ stream and wetland from the construction of a soccer field.
OPINION
. The Petitioners, Henry and Barbara Jordan, (“Petitioners” or “Jordans”) ﬁled a petition
for supersedeas on April 10, 2009 requesting that the Board supersede the ljepanment’ﬁ April 3,
2009 issuance of an NPDES Permit for Discharge of Stonnwafer Construction Activities Permit
(Permit No. PAT011508070) to West Pikeland Township for the Pine Creek Soccer Field located

in West Pikeland Township, Chester County, Pennsylvania.



The Board held a four day supersedeas hearing in April, 2009 and one day for closing
arguments. At the conclusion of the hearing the parties requested that in lieu of a Board decision
on supersedeas that they submit a joint proposed order to give the parties an opportunity to
resolve the matter.! After receiving the proposed orders the Board issued the May 12, 2009 order
allowing West Pikeland Township to complete the installation and addition of top soil and
amended soils, bring the project to final grade, rake, seed and stabilize the project, make
necessary repairs and _allow for the discharge of .stérmWater in accordance with Permit. West
Pikeland was ordered not to apply any fertilizer or nitrate/nitrogen containing substances to the
site. The Order also provided é thirty day stay of the litigation to allow the parties an opportunity
to resolve the matter. At the end of the thirty day stay the parties were unable to resolve the
matter.l

The discovery period in this appeal ended on October 6, 2009. The Board denied the
Petitioners’ request to extend the discovery period on October 7, 2009 and scheduled a conference
call betwéen the parties and the Board. During that conference call, the parties suggested listing
this matter for mediation. The Board issued an order on October 14, 2009 giving the parties until
October 19, 2009 to decide whether or not to list this matter for mediation. The parties did not
seek mediation. In a later conference call held between the parties and the Board, thé Board
granted the parties an opportunity to file submissions with respect to the supersedeas on or before
January 26, 2010. |

Standard for Supersedeas

1 The parties could not agree on the language of the proposed order and submitted separate proposed ordess on May 11, 2009.
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Supersedeas is an extraordinary remedy which the board will not grant absent a clear
demonstration of need. Oley Township v. DEP, et al., 1996 EHB 1359. In order to obtain a
supersedeas,

[a petitioner] must prove by a preponderance of the evidence that

(1) it is likely to prevail on the merits of its appeal; (2) there is

little or no chance of injury to the public or other parties if the

supersedeas is granted; and (3) it will suffer irreparable harm if the

supersedeas is not granted.
Svonavec, Inc. v. DEP, 1998 EHB 417, 419-420 (citing Indian Lake Borough v. DEP, 1996 EHB
1372; 35 P.S. § 7514(d)(1); 25 Pa. Code § 1021.63(2)). The Board balances these factors and
the interests of the parties and public, but will not grant a supersedeas where pollution or injury
to the public health, safety or welfare exists or is threatened during the period when the
supersedeas would be in effect. UMCO Energy, Inc. v. DEP, 2004 EHB 797, 35 P.S. §
7514(d)(2); 25 Pa. Code § 1021.63(b). In cérrying its burden, a petitioner must credibly
demonstrate eaéh factor, but show strongly that it is likely to succeed on the merits of its appeal.
Pa. Mines Corp. v. DEP, 1996 EHB 808, 810, Lower Providence Township v. DER, 1986 EHB
395, 397.
Discussibn

The Jordans allege that they will suffer irreparable harm if the supersedeas is not grantéd
because it will allow for the degradation of a high quality (“HQ”) stream and the dewatering of
wetlands adjacent to that stream in violation of the antidegradation regulations and Clean
Streams Law. 25 Pa. Code §§ 93.4a, 93.4c. The Jordans’ hydrology and water quality expert,

Dr. Raymond Ferrara, opined that the nitrogen-nitrate levels in the HQ stream will triple under

the current NPDES permit. April 27, 2009, N.T. 141. Ferrara uses the Department’s Best
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Management Practices Manual (“BMP Manual”) to determine the nitrogen-ﬁitrate loading to the
HQ stream.’
In determining what the nitrogen-nitrate loading at Pine Creek Park is, without the
construction of the soccer field, Dr. Ferrara uses the nitrogen-nitrate loading number for a
meadow which is 0.3mg/l found in the BMP Manual, Table A-3. Dr. Ferrara then uses 1.01mg/l
for the nitrate-nitrogen loading for a soccer field. April 27, 2009, N.T. 122, 137, 138. Dr. Ferrara
classified Pine Creek Park as a meadow when determining his calculations for runoff pre-
construction. He stated:
A meadow is not evenly graded. It has depressions in it. The soil
may be looser and so on. An athletic field is perfectly graded so
that the water runs off, drains properly, you need that for grass
health, et cetera. And it won't have these depressions and so on.
So you get much more runoff from that developed situation than
you would for the existing situation.

April 27, 2009, N.T. 125-26.

The Department’s expert Domenic Rocco, Division Chief of the Permitting and
Technical Services Division and helped develop the BMP Manual, points out that Dr. Ferrara
erroneously used the classiﬁcation of a “meadow” to refer to Pine Creek Park. The Department
states that using the BMP Manual a classification of “Grass Athletic Fields” indicates that

nitrogen-nitrate loading number would be 1.01 and that a park would also be characterized under

this classification. April 30, 2009, N.T. 166. Thus, the Department credibly argues that “the

nitrates release associated with the pre-existing condition in the park is exactly the same as the

% The BMP Manual is a guidance document used by the Department and has no force of law (see United Refining Co. v. DEP,
2006 EHB 846), however the Petitioners do not dispute that compliance with the document is appropriate. In fact, the Petitioners’
own experts use the Manual.
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nitrates that would be released from its post-construction condition according to the
Department’s reference manual for an athletic field.” April 30, 2009, N.T. 166-67.

We agree with the Department that the classification of Pine Creek Park (pre-
construction) is more closely characterized as an athletic field would be classified with respect to
the land surface. A public park, like Pine Creek Park, does not appear to be a meadow, as Dr.
Ferrara stated, in that a meadow is not evenly graded, soil is looser xlmd it has. depressions. The
Board finds that the park is more closely charéderized in the same manner a soccer field would
be characterized, given that both are graded,‘ mowed and manicured for public use.

Furthermore, the Department is requiring a soil amendment in the construction of the
soccer field. The Department points out that the BMP Manual provides that one of the most
effective ways to treat stormwater for infiltration is to pass stormwater through a layer of
compost before allowing infiltration. April 30, 2009, N.T. 113. Passing stormwater through a
compoét layer results in the removal of 50% of nitrates. April 27, 2009, N.T. 169. The
Petitioners’ expert did not take this into account, nor was there anything offered to challenge that
issue. Rather they argue that'the soil amendment is 12 inches below the surface and would be
subject to major compaction from the heavy ed;xipment being used to construct the field.
Petitioners suggest that there could potentially be two inches of compaction from the machinery.
April 27, 2009, N.T. 162-66. The Department described the important design features it has in
place to alleviate the effects of compaction, such as tilling the areas that have been compacted
during construction. April 30; 2009, N.T. 113-14. Therefore, the Petitioners have not met the
high burden of showing that there will be irreparable harm to the wetland or stream @sed by

nitrogen levels after the construction of the soccer field.
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Petitioners’ next contention is that there will be dewatering of the wetlands and tributary
to Pine Creek. Dr. Ferrara asserts that the wetland and tributary will be deprived of enough
water to cover an entire football field, six feet deep. April 27, 2009, N.T. 129. The Petitioners
claim that this water will never get to the wetland, but will instead be channeled into drainage
swales and discharged through a point source downgradient of the wetlands and sﬁeam. April 27,
2009, N.T. 129-30.

Both the Petitioners and Department use a curve number to estimate the amount of runoff
for specific land surface during a given rainfall. The Department used a document from the
United States Department of Agriculture’s Technical Release 55, titled Urban Hydrology for
Small Watersheds to gather the curve number associated with this project. The Petitioners did
not dispute the use of this document. The document lists curve numbers ranging from 40 for
pervious surfaces to 98 for impervious surfaces. April 27, 2009, N.T. 179-80. It also lists soil
qualities as A, B, C, or D depending on the soils drainage ability, with an A soil quality as a well
drained soil. April 30, 2009, N.T. 87. Dr. Ferrara used a curve number of 86 to determine the
amount of runoff from the soccer field. This was the curve number used by West Pikeland
Township’s engineer and approved by the Department in the NPDES permit. April 27, 2009,
N.T. 1583 The Department argues that the use of a curve number of 86 is extremely
conservative for a soccer field with a B quality soil. April 30, 2009, N.T. 85-86. The
Department’s Mr. Rocco explains that the sdil at the soccer field is Gladstone soil which is listed

as a B grade soil and the soccer field is listed as an open space covered in greater than 75%

3 The Department explained that the curve number between 86 and 89 is used for an athletic field project because the Department
encourages a conservative approach. Some projects for athletic fields require fill to be brought to the site or can use the soil on
site, therefore they use a curve number 86 as a default number for an athletic field project. April 30, 2009, N.T. 85-86.
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grass. April 30, 2009, N.T. 87-89. The USDA document indicates that for this type of land
surface the curve number is 61.

According to the USDA document a curve number of 61 indicates that for a rainfall event
of 1.4 inches there will be zero rﬁnoff, a rainfall event of 2 inches shows 0.06 inches of runoff
and a rain event of 3.2 inches (also considered as the two year storm) the runoff would be
approximately 0.4 inches, Dr. Ferrara used the two year storm event and estimated that 60% of
the rain would runoff from the field. April 27, 2009, N.T. 183, 190. Dr. Ferrara admitted that his
calculations were based on a curve number of 86 and not on actual field conditions. April 27,
2009, N.T. 161-62, 166. Therefore, based on calculations by the Department that represent
realistic field conditions at the project site, very little water from the soccer field will be diverted
away from the wetlands.

The Petitioners’ wetlands expert, Seth Bacon, claims that the wetlands are fed by sheet
flow surface runoff from the area of the soccer field and that one hundred percent of the flow is
being redirected away from the wetlands. April 29, 2009, N.T. 21-23. However, consistent with
the Department’s calculations above, the Department finds that very little runoff comes from the
soccer field area. The Department points to the existing topography to support their position that
sheet flow from Pine Creek Park is not the primary source of water feeding the wetlands and that
the loss of sheet flow from the Park would not destroy the wetlands.

The Department’s wetiand expert, Mr. Todd Schiable, stated that the drainage area for the
wetlands is approximately 70 acres. April 30, 2009, N.T. 49-50. Mr. Schiable points out that the
only change from pre-construction to post-construction is that less than one acre of water would

be converted from sheet flow off the field to a vegetated swale then into an infiltration basin.
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April 30, 2009, N.T. 44, 47, 50. The Department asserts that the topography indicates that the
wetland area is more directly fed fy the stream channel coming from the high ground of the
Jordan property than drai_nage from the area of the proposed soccer field. April 30, 2009, N.T.
52-53. Mr. Schiable opines this constitutes the primary source of hydrology to the wetlands.
April 30, 2009, N.T. 52. In fact, the Petitoners’ petition for supersedeas states that the wetlands
in the bark that envelopé the tributary to Pine Creek also have their origin on the Jordans’ land.
Dr. Ferrara did not take into consideration to what extent the wetlands are fed from other areas
than the area of the soccer field. April 27, 2009, N. T. 155. Therefore, we are unable to find that
the Petitioners have met the burden of establishing that there will be irreparable harm of
deWateﬁng the wetland area when evidence exists indicating that the area is fed by water from 70
acres and that water from less than one acre is being diveﬁed into an infiltration basin. The
Board cannot accept the theory that the wetlands wili be dewatered when the Petitioners did not
take into consideration other sources that feed the wetland area.

Based on the evidence provided during the supersedeas hearing the Board cannot find
that the Petitioners will suffer irreparable harm from the construction of the soccer field at the
Pine Creek Park. It is essentially a grassland park being constructed into a grass soccer field. In
conclusion, the Petitioners have not met their high burden of provmg that the HQ stream and
wetlands will be dewatered because of the construction of the soccer field, nor have they
established that there will be excessive nitrate loading. The Board denies the supersedeas based
on the Petitioners’ failure to show that irreparable harm will result from the Pine Creek Park
being constructed into a soccer field. |

Accordingly, we enter the following Order.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

HENRY A. AND BARBARA M. JORDAN

V. ‘ : EHB Docket No. 2009-046-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and WEST PIKELAND
TOWNSHIP, Permittee
ORDER
AND NOW, this 5% day of February, 2010, it is hereby ordered that Henry A. and

Barbara M. Jordan’s Petition for Supersedeas is denied.

ENVIRONMENTAL HEARING BOARD

MICHELLE A. COLEMAN
Judge

DATED: February 5, 2010
VIA FAX AND FIRST CLASS MAIL

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library
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For the Commonwealth of PA, DEP:

Anderson Hartzell, Esquire
Southeast Region — Office of Chief Counsel

For Appellants:

George Asimos, Esquire

David J. Raphael, Esquire
SAUL EWING, LLP

2 North Second Street, 7™ Floor
Harrisburg, PA 17101-1619

For Permittee: ,

Guy Donatelli, Esquire

~ Mark Thompson, Esquire

" LAMB McERLANE
P.O.Box 565

24 E. Market Street

West Chester PA 19381-0565

John J. Mahoney, Esquire
Michael W. Aitken, Esquire -
941 Pottstown Pike, Suite 200
Chester Springs, PA 19425
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COMMONWEALTH OF PENNSYLVANIA
: ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING MARYANNE WESDOCK, ESQUIRE

‘ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 " ACTING SECRETARY TO THE BOARD
http://ehb.courtapps.com HARRISBURG, PA 17105-8457

ROBERT and LYDIA THORNBERRY :

V. . ‘ : EHB Docket No. 2008-328-R
COMMONWEALTH OF PENNSYLVANIA,:
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and STATE INDUSTRIES, :
INC., Permittee o Issued: February 9, 2010

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By: Thomas W. Renwand, Chairman and Chief Judge.
Synopsis: |

The Pennsylvania Environmental Hearing Board grants a motion for summary
judgment where the appellants failed to file a response to the mining company’s motion for
summary judgment, clearly evidencing intent not to pursue their appeal. Both the
Pennsylvania Rules of Civil Procedure and the Board’s own Rules provide that summary
judgment may be entered against a party who fails to respond to a summary judgment
motion.

OPINION
Appellants Robert zind Lydia Thornberry filed a pro se appeal from a decision of the
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Pennsylvania Department of Environmental Protection that blasting activities at State
Industries’ Mine 35 in Armstroﬁg County did not cause a diminution or loss of water to the
Thomberry’s domestic water well. Presently before the Pennsylvania Environmental Hearing
Board is a motion for summary judgment filed by the Permittee State Industries. The nature
of the issues raised by Appellants involves complicated principles of geo-science and a
knowledge of the impacts of blasting activities on water wells.

The Thornberrys in response to discovery requests have not produced expert reports
supporting their theories of liability. Although they identified two Department officials as
their experts the Department indicates that no expert reports or opinions have been provided.

These Department officials are also the same two individuals who concluded that the mining
companies’ activities did not result in any water loss to the Thornberrys. Accordingly, the
Appellants have not identified any expert evidence to support their claims.

On September 24, 2009 State Industries filed its motion for summary judgment. On
October 22, 2009 the Pennsylvania Departmént of Environmental Protection filed a response
supporting State Industries’ position and urging the Pennsylvania Environmental Hearing
Board to grant the motion for summary judgment. Appellants filed no response.

Summary judgment motions before the Board are governed both by the Pennsylavania
Rules of Civil Procedure, Pa.C.P. Nos. 1035.1-1035.5, and our own Rules, 25 Pa. Code
Section 1021.94a. As Judge Labuskes just recently pointed out in Koch v. Department of

Environmental Protection and Morris Township Supervisors, EHB Docket No. 2009-027-L
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(Opinion and Order issued February 3, 2010) slip op. at page 2, “our rules require a party
opposing a motion for summary judgment to file within thirty days a brief containing a
responding statement either admitting or denying or disputing each of the facts in the
movant’s statement and a discussion of the legal arguments in opposition to the motion.” 25
Pa. Code Section 1021.94(f). If no response is filed within the applicable time required,
summary judgment may be entered against that party under both the Pennsylvania Rules of
Civil Procedure and our own Rules.

Summary judgment may be entered against a party who does not
respond.

Pa.R.C.P. 1035.3(d).

Summary judgment may be entered against a party who fails to
respond to a summary judgment motion.

25 Pa. Code Section 1021.94a(h).

In addition, Appellants have not met their burden of proof as they have not presented a
prima facie case that the blasting damaged their water well. Pekar v. Department of
Environmental Protection, 2007 EHB 291,297.

As we have often stated, the grant of summary judgment is warranted only in a clear
case and the record must be viewed in a light most favorablevto the non-moving party,
resolving all doubts as the existence of material fact against the grant of summary judgment.
Young v. Depqrtment of Transportation, 744 A.2d 1276, (Pa. 2000). The mining company

meticulously sets forth in its motion for summary judgment various substantive reasons,
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supported by uncontradicted expert opinion, that it is entitled to summary judgment on the

merits of the Appellants’ appeal. The Appellants, since they bear the burden of proof, are

required at this point in the case to file a response that legally and factually disputes these

contentions. In violation of our Rules and the Pennsylvania Rules of Civil Procedure, the

Appellants failed to file a response to the motion for summary judgment. Therefore,

pursuant to both Pennsylvania Rule of Civil Procedure 1035.3(d) and 25 Pa. Codc Section

1021.94a(h) we can grant summary judgment in favor of the mining company and dismiss

Appellants’ appeal. See Kochems v. Department of Environmental Protection, 701 A.2d 281,

283 (Pa. Cmwlth. 1997); Hamilton Brothers Coal, Inc. v. Department of Environmental

Protection, 2000 EHB 1262, 1263; Concerned Carroll Citizens v. Department of
Environmental Protection, 1999 EHB 167; Earthmovers Unlimited, Inc. v. Department of
Environmental Protection, 2004 EHB 165, 166; J&D Holdings v. Department of
Environmental Protection, 2009 EHB 15; and Koch, slip. op. at 2.

We will issue an appropriate Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

ROBERT and LYDIA THORNBERRY

V. : EHB Docket No. 2008-328-R

COMMONWEALTH OF PENNSYLVANIA,:
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and STATE INDUSTRIES, :
INC., Permittee :
ORDER
AND NOW, this 9™ day of February, 2010, it is ordered as follows:
1.) The motion for summary judgment filed by State Industries is

GRANTED.

2.) The Appeal filed by Appellants is DISMISSED.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Chairman and Chief Judge

L 4

LA (D

MICHELLE A. COLEMAN
Judge
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: "- £y 'A O Y
BERNARD A. LABUSKFS, JR.
Judge

I EL L. NCER
Judge

RICHARD é MATHER, SR. ‘

Judge

DATED: February 9, 2010

C:

DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.
Barbara J. Grabowski, Esq.
Southwest Regional Counsel

For Appellants:

Robert and Lydia Thornberry
540 Van Zandt County Road
#3724

Wills Point, TX 75169

For Permittee:

Thomas C. Reed, Esq.
DINSMORE & SHOHL, LLP
One Oxford Centre — Suite 2800
301 Grant Street

Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING- BOARD .
(717) 787-2483 ' 2ND FLOOR - RACHEL CARSON STATE OFFICE BUlLD!NG MARYANNE WESDOCK, ESQUIRE

LECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 ACTING SECRETARY ' TO THE BOARD
hitp://ehb.courtapps.com HARRISBURG, PA 17105-8457
CRUM CREEK NEIGHBORS :

V. EHB Docket No. 2007-287-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PULTE HOMES OF

Issued: February 12,2010

PA, LP, Permittee
OPINION AND ORDER
SUSPENDING FEES PETITION

By Bernard A. Labuskes, Jr., Judge
Synopsis

A petition for an award of attorneys’ fees must be filed within 30 days of a final order of
the Board. The Pennsylvania Supreme Court’s decision in Solebury Twp. v. DEP, 928 A.2d 990
(Pa. 2007) did not changé that procedural requirement. The Board nevertheless suspends
consideration of a timely filed 4petit,ion because an appeal is pending from the Board’s
Adjudication before Commonwealth Court and because the Board’é Adjudication remanded
certain issues to fhe Department for further consideration.

OPINION

Crum Creek Neighbors (“CCN”) filed an éppeal from the Department of Environmental

Pro