COMMONWEALTH
OF
- PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

ADJUDICATIONS

1973




COMMONWEALTH
OF
PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
ADJUDICATIONS

CONTAINING
CASES DECIDED
BY THE

PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DURING THE

CALENDAR YEAR

1973

PRINTED IN 1976




COPYRIGHT 1976
By BUREAU OF PUBLICATIONS

DEPARTMENT OF GENERAL SERVICES
for the

COMMONWEALTH OF PENNSYLVANIA



MEMBERS

OF THE

ENVIRONMENTAL HEARING BOARD

DURING THE PERIOD OF THE

ADJUDICATIONS
Chairman . . . . . .ROBERT BROUGHTON
Member. . . . . . ,PAUL E. WATERS
Member. . . . . . .GERALD H. GOLDBERG

Secretary to the Board
Antoinette S. Caswell

iii







TABLE OF CASES
REPORTED IN THIS VOLUME

Case Name

Anthony v. Comm., D.E.R.

Bintner v. Comm., D.E.R. .o
Bologna Mining Company v. Comm., D E R
Borough of Carlisle v. Comm., D.E.R.
Borough of Zelienople v. Comm., D.E.R.
Brookhaven-Aston-Middletown v. Comm., D.E.R.
Cannon v. Comm., D.E.R.

Cerjanec v. Comm., D.E.R. .

City of Chester v. Comm., D.E.R. .

City of Uniontown v. Comm, D.E.R. .
Clinton Township v. Comm., D.E.R.
Comm., D.E.R. v. Berks Associates, Inc.

Comm., D.E.R. v. Bethlehem Mines Corporatxon
Comm., D.E.R. v. Brower . .o
Comm., D.E.R. v. Dresser Manufacturmg Company

Comm., D.E.R. v. Froehlke .

Community of Gray v. Comm., D. ER
Conley v. Comm., D.E.R. .

Cramer v. Comm., D.E.R..

Davis v. Comm., D.E.R.

East Pennsboro Township v. Comm DER
Edgewood Manor v. Comm., D.E.R.
Fabiano v. Comm., D.E.R.

Fox v. Comm., D.E.R. .

Frailey Township v. Comm D.E. R
Garland v. Comm., D.E.R. .
Gysegem Enterprises, Inc. v. Comm., DER
Harmuth v. Comm., D.E.R.

Harger v. Comm., D.E.R.

Meyersdale Municipal Authorlty V. Comm DER

.Moon Nurseries, Inc. v. Comm., D.E.R.
Ramey Borough v. Comm., D.E.R. .
Sellersville Borough v. Comm., D.E.R.

v

252

32
217

15
178
172
283

75
86
111
35
210
99
118
202

55

207
240
60
142
62
29
83
184
12
48
24
271
281
89




TABLE OF CASES REPORTED

Case Name Page

Silver Spring Township v. Comm., D.ER. . . . . . . . . 248
Thies v. Comm., D.E.R. . . . . e e e e ... 260
Township of Monroe v. Comm., DER e e e e oo 213
Trujillo v. Comm., D.EER. . . . . . . . . . . . . .. 245

Warren Sand & Gravel Co., Inc. v. Comm., D.E.R. . . . . 148

vi



FORWARD

In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1973.

The Environmental Hearing Board was created by the Act of
December 3, 1970, P. L. 8.4, which amended the Administrative Code
of 1929, Act of April 7, 1929, P. L. 177, as amended. The Act of
December 3, 1970, commonly known as "Act 275", was the Act that
created the Department of Environmental Resources. Section 21 of that
Act, §1921-A of the Administrative Code, provides as follows:

"§1921-A Environmental Hearing Board

(a) The Environmental Hearing Board shall have the
power and its duties shall be to hold hearings and issue
adjudications under the provisions of the act of June 4, 1945
(P. L. 1388), known as the "Administrative Agency Law,"
or any order, permit, license or decision of the Department
of Environmental Resources.

(b) The Environmental Hearing Board shall continue to
exercise any power to hold hearings and issue adjudications
heretofore vested in the several persons, departments, boards
and commissions set forth in section 1901-A of this act.

(c) Anything in any law to the contrary
notwithstanding, any action of the Department of
Environmental Resources may be taken initially without regard
to the Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final as to
such person until such perosn has had the opportunity to
appeal such action to the Environmental Hearing Board;
provided, however, that any such action shall be final as to
any person who has not perfected his appeal in the manner
hereinafter specified.

(d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environmental
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- Resources shall not act as a supersedeas, but, upon cause
shown and where the circumstances require it, the department
and/or the board shall have the power to grant a supersedeas.

(e) Hearings of the Environmental Hearing Board shall
be conducted in accordance with rules and regulations adopted
by the Environmental Quality Board and such rules and
regulations shall include time limits for the taking of appeals,
procedures for the taking of appeals, location at which hearings
shall be held and such other rules and regulations as-may be
determined advisable by the Environmental Quality Board.

(f) The board may employ, with the concurrence of the
Secretary of Environmental Resources, hearing examiners and
such other personnel as are necessary in the exercise of its
functions.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification to it of
failure to obey any such subpoena, the Commonwealth Court
is empowered after hearing to enter, when proper, an
adjudication of contempt and such other order as the
circumstances require."

In addition, the Board hears civil penalties cases pursuant to The Clean
Streams Law, Act of June 22, 1937, P. L. 1987, as amended, 35 P. S.
§691.1, et seq. and the Air Pollution Control Act, Act of January 8§, 1960,
P. L. 2119, as amended, 35 P. S. §4001 et seq.

Although the Board is made, by §62 of the Administrative Code,
an administrative board within the Department of Environmental Resources,
it is functionally and legally separate and independent. Its members are
appointed directly by the Governor, with the consent of the Senate. Its
secretary! is appointed by the Board with the approval of the Governor.
The Department is a party before the Board in most cases? and has even

61. The current Secretary of the Board is M. Diane Smith, who was appointed on April 1,
1976. :

2. The one exception has been appeals from decisions of municipalities and county health
departments under the Pennsylvania Sewage [acilities Act, Act of January 24, 1966, P, L. 1535,
as amended, 35 P. S. §750.1, et seq. That exception was eliminated for the future by amendments
to-the Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208).
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appealed decisions of the Board to Commonwealth Court.

The first members of the Board were Michael H. Malin, Esquire
of Philadelphia, Chairman; Paul E. Waters, Esquire of Harrisburg; and
Gerald H. Goldberg, Esquire of Harrisburg. In December of 1971,
Michael H. Malin resigned to return to private practice, and Robert
Broughton, Esquire, a professor of law at Duquesne University of Law
School was appointed Chairman on January 2, 1973, and served until
December 31 of 1974, when he was succeeded by Joanne R. Denworth,
Esquire of Philadelphia. Gerald H. Goldberg left, also to return to private
practice, in June of 1973, and Joseph L. Cohen, Esquire, an associate
professor of health law at the Graduate School of Public Health, University
of Pittsburgh, was appointed on December 31, 1973, to replace him.

The range of subject matter of the cases before the Board is

probably best gleaned from a perusal of the index and the cases themselves
in this and subsequent volumes.
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CASES BEFORE THE

ENVIRONMENTAL HEARING BOARD
COMMONWEALTH OF PENNSYLVANIA

CITY OF CHESTER :  Docket No. 72-256
Delaware County
Respondent

CHESTER SEWER AUTHORITY
Intervenor

ADJUDICATION
By ROBERT BROUGHTON, Chairman, January 31, 1973

This is an appeal by the City of Chester from an Order dated
May 5, 1972 issued by Daniel B. Drawbaugh, Chief, Division of Water
Supply and Sewerage, Pennsylvania Department of Environmental
Resources. The Order requires that the City of Chester negotiate with
and enter into an agreement with the Delaware County Regional Water
Quality Control Authority (DELCORA) on a basis consistent with the
Delaware County Regional Sewerage Plan. Respondent challenges the
propriety of establishing DELCORA as the county-wide agency for
implementation of the Regional Sewerage Plan.

Chester Sewer Authority was given leave to intervene in the
matter.

Hearings were held on September 12 and September 22, 1972,
before M. Melvin Shralow, Esquire, Hearing Examiner.

FINDINGS OF FACT

1. The City of Chester is the owner and the Chester Sewer
Authority is the operator of a sewage treatment plant located in the City
of Chester, Delaware County, Pennsylvania. This plant is operated pursuant
to Sanitary Water Board Permit No. 5679.

2. The Chester plant services residents of the City of Chester.
It also provides sewage treatment for nine municipalities in the vicinity
of the City of Chester, pursuant to written service agreements between each
such municipality and the City of Chester.

' 3. In 1968 the Pennsylvania Department of Environmental
‘Resources ‘(the Départment), in conjunction with the Delaware River Basin
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Commission (DRBC),! began to encourage the development of plans for
regional programs dealing with sewage and waste water treatment facilities.
This was consistent with widely accepted and recognized economies, both
in efficiency of operation and quality of water management, to be realized
by broadly based regional systems as compared to a proliferation of small
municipal treatment facilities.

4. A series of meetings was held during 1968 and 1969 at which
thoughts on regionalization were developed and pursued. As a result of
these meetings, the Commissioners of Delaware County and the Delaware
County Planning Commission decided to have a study prepared for a
county-wide sewage treatment system.

5. In 1970, Albright & Friel, a division of Betz Environmental
Engineers, Inc., was engaged to perform this study. A technical advisory
committee (TAC) was formed, consisting of representatives of industry,
regional commissions, state government and municipal governments, to
advise the engineers. Charles J. Catania, City Engineer of the City of
Chester and owner of Catania Engineering Associates, Inc., consulting
engineers to the Chester Sewer Authority, was a voting member of TAC.

6. The work of Albright & Friel and TAC resulted in a report
entitled "Delaware County Regional Sewerage Project" dated October 28,
1971. The report evaluates 25 alternative plans and recommends a plan
which provides for division of the county into two sections, eastern
Delaware County and western Delaware County. According to the plan,
sewage from eastern Delaware County would be coﬁveyed to and treated
at Philadelphia's Southwest Treatment Plant. In the western part of the
county, sewage would be conveyed to and treated at an expanded and
upgraded plant at the site of the existing City of Chester plant.

7. The plan calls for facilities development in stages. In each
stage, additional interceptors and pumping stations would be built to reach
more outlying communities and capacity at the plant would be increased,
reaching a peak of 115 million gallons per day in the year 2020.

8. The plan calls for the establishment of a single, countywide
Authority to implement the plan and administer the entire system.

1. The Delaware River Basin Commission was created by the adoption of the Delawarc River
Basin Compact by the United States and the four participating states, Delaware, New Jersey,
.New York and Pennsylyania. Act of July 7, 1961, P.L. 518, 32 P.S. § 815.101.
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9. The Commissioners of Delaware County accepted the
proposed plan and on October 20, 1971, they adopted a resolution pursuant
to the Municipality Authorities Act of 1945, P.L. 382, 53 P.S. § 301
et seq., establishing DELCORA as a county authority for the purpose of
implementing the regional plan. Articles of Incorporation were filed with
the Department of State on November 17, 1971.

10. Even before the development of the regional plan, it was
apparent that capacity of the Chester plant would have to be increased
to meet growing needs in the area. Therefore, concurrently with the regional
studies, plans were developed to increase the plant capacity to 40 mgd
or 60 mgd, depending on whether certain industries were to be included
as dischargers into the plant. ,

11. A United States Department of Housing and Urban
Development (HUD) grant was obtained for this study, based upon an
application filed by the Chester Sewer Authority. In addition, the Authority
obtained a bank loan of $1,300,000 for preparation of plans. It has been
agreed that DELCORA will assume all expenses and obligations for the
study and for expansion of the plant in the event that its designation as
the regional authority is upheld. '

12.  In developing the regional plan and recommending a single
regional authority, consideration was given to the various advantages and
disadvantages of regional versus local implementing authorities.

13. The opinions of experts in the fields of construction,
management and finance of sewage treatment systems all support the use
of a single regional authority based upon the following factors:

A. More efficient planning and implementation of a system
is available when the implementing agency has control over the entire
system.

B. Economies of manpower use and administration are
available when a single agency is utilized, as opposed to the duplication
necessary when more than one implementing agency is involved.

C. More advantageous financing terms are available to a
county-wide agency whose obligations are backed by the county than would
be available to agencies whose obligations were backed by smaller, local
governmental units.

D. A county-wide unit is better able to negotiate contracts
with .municipalities .than is an authority created by another municipality.




4, City of Chester

E. Political control of the implementing authority is more
properly lodged in the county commissioners, representing all of the county,
than in a single municipality.

14. A meeting was held on February 4, 1972, sponsored jointly
by the Department and DRBC for consideration of the recommended plan.
Thereafter, on February 23, 1972, DRBC adopted the Delaware County
Regional Sewage Project Report as an amendment to DRBC's
Comprehensive Plan.

15. At the February 4 meeting, the City of Chester expressed
its desire to be named as the implementing authority for the part of the
plan covering western Delaware County. Neither at that meeting nor at
any other time has the City of Chester or the Chester Sewer Authority
expressed any disagreement with the regional plan itself.

16. The only objections of Respondent and Intervenor are to
the designation of DELCORA as a county-wide authority to implement
the plan, rather than Ilimiting DELCORA, or any other body to
implementation of the plan for eastern Delaware County and the designation
of Respondent as the implementing body for western Delaware County.

17. Respondent and Intervenor have produced no evidence to
show that any of the factors considered by the Department, DRBC, the
Commissioners of Delaware County, Albright & Friel or TAC were
improper, nor has any evidence been produced to show an abuse of
discretion by any governmental agency involved.

18.  Although given an opportunity to do so, neither Respondent
nor Intervenor has filed a brief with the Board in support of its position.

DISCUSSION

The position of Respondent and Intervenor in this appeal is an
anomalous one. They have stated their agreement with the regional plan,
but dissent from one of the key features of the plan, namely, the designation
of a county-wide authority to implement construction and administer the
system. Thus on the one hand they appear to support regionalization,
while on the other hand they would cut out one of the essential features
- which-makes this a truly regional plan. Furthermore, they have presented
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no evidence whatever which would show either that DELCORA is
unqualified to assume this role, or that the Chester Sewer Authority is

more qualified. There has been no rebuttal of testimony offered by the
Department to show the numerous advantages accruing to a county-wide
authority which were considered in the recommendation and adoption of
the regional plan.

The Clean Streams Law, Act of June 22, 1937, P. L. 1987, as
amended, 35 P.S. § 691.1 er seq., provides that the Department? shall
consider, where applicable, (1) water quality management and pollution
control in the watershed as a whole;... (3) the feasibility of combined or
joint treatment facilities;... (5) the immediate and long-range economic
impact upon the Commonwealth and its citizens. The Department is given
the power and duty to establish policies for effective water quality control
and water quality management in the Commonwealth and to coordinate
and be responsible for the development and implementation of
comprehensive public water supply, waste management and other water
quality plans. The Clean Streams Law, § S.

The authority is thus granted to the Department to encourage
appropriate regional planning and, where such plans have been adopted,
to require that the actions of individual municipalities and municipal
authorities are -consistent with such regional plans. This is what the
Department has done in this case, and there is no evidence in the record
which would show that the Department abused its discretion or exceeded

its authority in any way.
CONCLUSIONS OF LAW

1. The Department of Environmental Resources has the
authority under The Clean Streams Law to encourage comprehensive
regional planning for sewage and waste water facilities, and to order
municipalities and municipal authorities to act in a manner consistent with
regional planning in dealing with such systems.

2. The order of the Department of May 5, 1972 was issued

‘2. The powers and dufies originally lodged in the Sanitary Water Board and the Department
of Health were transferred to the Department of Environmental Resources by the Act of December 3,
1970, No. 275, P.L.———, § 20 (22), 71 P.S. § 510-1 (22).
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pursuant to the authority granted to the Department by The Clean Streams
Law.

3. The Department did not exceed its authority or abuse its
discretion in issuing the order of May 5, 1972.

ORDER
The appeal of the City of Chester and the Chester Sewer

Authority from the order of the Department of Environmental Resources
dated May 5, 1972 is hereby dismissed.

George F. Cramer

GEORGE F. CRAMER . Docket No. 72-349
ADJUDICATION

By ROBERT BROUGHTON, Chairman, February 5, 1973

This is an appeal by George F. Cramer (hereinafter designated
Appellant) from a decision of the Pennsylvania Department of
Environmental Resources (hereinafter designated Department) denying
Application Permit No. 074542 for an on-site sewage disposal system in
Maple Ridge Heights, Somerset Borough, Pennsylvania. An evidentiary
hearing was held on October 18, 1972 before Hearing Examiner Michael P.
Malakoff, Esquire. Appellant was informed of his right to be represented
by an attorney, but elected to proceed without legal representation. On
the basis of this hearing, the Environmental Hearing Board makes the
following findings of facts and conclusions of law:

FINDINGS OF FACT

. George Gardner, sewage enforcement officer for
Somerset Borough, is charged with the responsibility for conducting site
suitability tests when application is made to the Borough by a property
owner for a permit for a standard subsurface sewage disposal system.

2. Appellant applied for a permit for a standard subsurface
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sewage disposal system on August 11, 1972, at which time he proposed
installation of a septic tank and two foot deep ditch, 100 feet in length.

3. George Gardner conducted two sets of percolation tests on
Appellant's property to determine if Somerset Borough should grant
Appellant a permit for a standard subsurface sewage disposal system.

4. The first set of percolation tests, based on 6 holes 24 inches
to 36 inches deep, indicated that the soil drainage on Appellant's site was
inadequate for his proposed subsurface sewage disposal system.

5. The second set of percolation tests, conducted by George
Gardner in a similar manner, again demonstrated that the soil on Appellant's
site was unsatisfactory for the proposed subsurface sewage disposal system.

6. George Gardner denied Appellant's request for a permit for
a subsurface sewage disposal system because of the unsatisfactory results
of the two percolation tests.

7. Numerous other percolation tests conducted by
George Gardner in Somerset Borough have demonstrated that the soil in
this locale drains inadequately and therefore is unsuitable for a subsurface
sewage disposal system.

8. Examination of a map prepared by the United States
Department of Agriculture indicated that the site in question is composed
of gilpin and wharton soils which are generally unsuitable for subsurface
sewage disposal systems.

9. Satisfactory percolation rates must be at least | inch per
hour. Any lower percolation rate will result in an insufficient renovation
of the liquid waste prior to its contact with surface water.

10. George Gardner did not have the authority to approve a
pit-type sewage disposal system subsequently proposed by Appellant and
referred Appellant to Robert Black.

11.  Robert Black is employed by the Pennsylvania Department
of Environmental Resources, and is authorized to conduct tests to determine
site suitablility for on-site pit-type sewage disposal systems.

12.  Appellant's proposed pit-type sewage disposal system
consisted of a six to eight foot deep pit, coupled with 200 fect of ditch,
three feet deep.

13. In ar existing "observation pit" on Appellant's site,
Robert Black observed soil mottling three to four feet below the ground
surface and’ concluded that Appellant's site would not be acceptable for
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a pit-type sewage disposal system.

14. Robert Black concluded that a three foot trench as a part
of the proposed pit-type sewage system would either be in, or within one
foot of, the seasonal high water table, and there would be insufficient
renovation of the effluent prior to its contact with the ground water.

15. A pit-type sewage disposal system, utilized in soil where the
seasonal high water table is above or slightly below the absorption trench,
would cause pollution of the ground water, and would eventually cause
sewage effluent to flow out onto the surface of the ground.

16. On the day preceeding this hearing, William Shanczar, a soil
scientist employed by the Pennsylvania Department of Environmental
Resources, inspected Appellant's site.

17.  William Shanczar conducted tests on Appellant's site, and
found covode soil. Covode soil does not drain as well as wharton soil.

18.  William Schanczar's inspection of Appellant's site disclosed
mottling of the soil within seven to eighteen inches of the surface of the
ground.

19.  Soil mottling is one indication that the soil has poor drainage
characteristics.

20.  William Schanczar testified a pit-type sewage disposal system -
on Appellant's site would result in ground water pollution because of the
seasonal high water table in Somerset Borough area.

21.  The Appellant did not challenge the facts testified to by
George Gardner, Robert Black and William Schanczar pertaining to "on
lot" subsurface disposal systems on his site.

CONCLUSIONS OF LAW

1. Pursuant to authority granted under the Act of January 24,
1966, P.L. 1535, §3 (35 P.S5.§750.3), the Act of December 3, 1970, Act
No. 275, §1920-A (71 P.S. §510-20) and the Act of June 22, 1937,
P.L. 1987, as amended, §85 and 402 (35 P.S. §8691.501 and 691.402),
the Department of Environmental Resources enacted Chapter 73 of the
Rules and Regulations of the Department of Environmental Resources
setting forth the Standards for Sewage Disposal Facilities, that govern the
" case sub judice.
2. Section 73.11(c) provides inter alia:  "the maximum
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elevation of the ground water table shall be at least four feet below the
bottom of the excavation for the subsurface absorption area."

3. Section 73.11(d) provides inter alia: "the percolation times
shall be within the range indicated in § §73.63 and 73.64 of this title..."

4. Section 73.61(a) provides inter alia: "When the percolation
rate is over 60 minutes per inch, a subsurface disposal system as described
(in Chapter 73) shall not be used."

5. Section 73.62 establishes the proper method for determining
percolation rates, which is basically to test at least 6 holes dug to the depth
of the proposed trench, to fill the holes to a minimum depth of 12 inches,
and to determine percolation rates 24 hours after water is added to the
hole.

6. Section 73.63 establishes acceptable percolation rates, and
the manner in which they are to be measured, stating percolation rates
shall not apply where soils are mottled as a result of seasonal high water
tables, and a subsurface disposal system shall not be used when the
percolation rate exceeds 60 minutes per inch.

7. The percolation rate of .9 inch per hour or approximately
66.7 minutes per inch, on Appellant's site exceeds the maximum permissible
rate in Section 73.63.

8. The maximum height of the seasonal high water table, as
evidenced by soil mottling, is 18 inches to 4 feet below ground level, which
is higher than that permitted for subsurface or pit-type sewage systems,
irrespective of the percolation rates.

9. Appellant's application for a subsurface sewage disposal
system was properly and reasonably denied by the Department of
Environmental Resources.

10. Appellant's oral request to construct a pit-type sewage
disposal system was properly and reasonably denied by the Department
of Environmental Resources.

DISCUSSION

Appellant did not challenge any of the facts presented by the
Department. The result of the percolation tests conducted by
George Gardner are therefore conclusive.

A percolation rate of .9 inch per hour is the equivalent of
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66.7 minutes per inch. This exceeds the legal maximum of 60 minutes
per inch by more than 10 percent. The Environmental Hearing Board,
therefore, concludes that there is insufficient drainage to renovate the
effluent from either the subsurface sewage or pit-type disposal systems
proposed by Appellant. '

There are yet other reasons that compel this Board to affirm the
Department's denial of a permit to Appellant. Percolation rates do "not
apply where soils are mottled as a result of seasonal high water tables or
where perched water tables preclude adequate effluent renovation."
Section 73.63 (2). Soil on Appellant's site mottled as a result of high
water tables, indicating this soil was unsuitable for a subsurface disposal
system or a pit-type sewage disposal system. Robert Black found, in his
inspection, soil mottling, which is conclusive, since unrefuted by Appellant,
of the seasonal high water table level, at 3 to 4 feet below ground level.
The maximum level of the ground water table must be at least 4 feet below
the bottom of the proposed sewage excavation. To permit construction
of a subsurface or pit-type sewage disposal system on Appellant's lot would
impinge on the necessary margin between sewage level and the maximum
water table level, and would, therefore, be illegal.

There are at least two reasons in support of the requirements
established by the Department for construction of a subsurface or pit-type
disposal system. First, the homeowner must be protected against a sewage
system which is likely to create a health hazard to himself and his family.
When a subsurface system is installed despite inadequate percolation rates,
the inevitable result will be a discharge of liquid wastes onto the surface
of his land, creating the very health hazard the Pennsylvania Sewage
Facilities Act was designed to prevent. Second, the water table must be
protected against the introduction of raw sewage. Providing a minimum
of four feet between the bottom of the sewage excavation and the seasonal
high water table level insures a four foot buffer or filter system to cleanse
the effluent before it becomes a part of the ground waters of the
Commonwealth. Ignoring the requirement for this buffer would be
paramount to dumping raw sewage into our lakes, streams and rivers.

Appellant's defense is that if the letter of the law is followed,
further economic development in Somerset Borough will be thwarted. This
is not necessarily so. Existing sewage lines extend to within 1200 feet
of Appellant's property. The possibility of their extension by the Borough
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was mentioned at the hearing. Also mentioned was the possible use of
holding tanks on Appellant's site.

If environmental considerations are to be continually subordinated
to economic interests, there would be little or no use for the Pennsylvania
Sewage Facilities Act. The least expensive method to accomplish an end
is seldom the best,lparticularly where, as here, the long-range costs and
effects are monumentally damaging.

In Citizens to Preserve QOverton Park v. Volpe, 401 U.S. 402
(1971), the Supreme Court reviewed a decision made by the Secretary of
the Department of Transportation authorizing the use of Federal funds for
construction of an expressway which would go through a then existing city
park. The Department of Transportation Act of 1966 permitted such
construction only if there was no "reasonable and prudent” alternative to
use of park land. In reversing the District Court's grant of summary
judgment in favor of the defendant, Justice Marshall succinctly noted that
if costs were the only factor to be used in determining whether there was
a reasonable and prudent alternative, Enviromental Acts would not be
needed. Justice Marshall stated:

- "It is obvious that in most cases considerations of
cost...will indicate that parkland should be used for
highway construction... There will always be a smaller
outlay required from the public purse when parkland is
used...no one will have to leave his home or give up his
business...If Congress intended these factors to be on an
equal footing with preservation of parkland there would
have been no need for the statutes...The few green havens
that are public parks were not to be lost unless there
were truly unusual...costs." [d. at 412413.

The Supreme Court in Citizens to Preserve Overton Park v. Volpe
concluded that passage of a statute protecting parks whenever possible from
highway condemnation evinced an intent by Congress to preserve parks
despite high financial construction costs.

By analogy, there would have been no need for enactment of
restrictive Acts with respect to the use of subsurface or pit-type sewage
systems if immediate economic considerations were to be placed on an equal
footing with preservation of environmental resources. The fact that such
subsurface sewage disposal requirements were enacted is indicative of the
legislature's_,,‘ intent to establish the preservation of our environmental
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resources as a matter of paramount importance.

There is no justification for permitting construction of a
subsurface sewage or pit-type disposal system when such an installation will
eventually cause harm to the occupants of the land and to the citizens
of the Commonwealth. Based upon the foregoing findings of fact and
conclusions of law, the appeal is denied, and the Order denying Application
No. 074542 is affirmed.

ORDER
AND NOW, this 5th day of FEBRUARY, 1973, it is hereby

ordered that the Order of the Department of Environmental Resources
denying Application No. 074542 is affirmed.

Charles Harmuth

CHARLES HARMUTH : Docket No. 72-333
ADJUDICATION

By PAUL E. WATERS, Member, February 5, 1973

This matter comes before the Board as an appeal from an Order
issued by the Department of Environmental Resources, hereinafter called
Department on July 28, 1972, requiring Charles Harmuth, hereinafter called
Appellant, the owner of a landfill in Washington County, to correct an
unlawful discharge from said landfill, and take other renovative action in
the area.

The Appellant contends that the amount of the discharge is so
insignificant as to be de minimis, and raises a question of statutory
construction as to whether the owner of land is liable in any event where
the land is leased and he is not in active possession.

The difficulty of the case appears to be that large expenditures
of funds will be required to comply with the Department's Order and the
landfill is no longer producing revenue. The volume and location of the
discharge does not, in Appellant's view, warrant this expense.
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FINDINGS OF FACT

1. Charles Harmuth, Appellant, is the owner of approximately
72 acres of land in Cecil Township, Washington County, Pennsylvania.

2. For more than 15 years, Appellant's land, or portions
thereof, has been used for a sanitary landfill, with State authorization.

3. Appellant himself operated the landfill at one time, but

subsequently leased it to one Nancy Carlisle, who later sublet to Richard D.
Stitt, who continued landfill operations until sometime in June of 1970.

4. There is no treatment facility or other activity conducted
by Appellant for the collection and treatment of "leachate", an industrial
waste which results from the operation of a landfill.

5. The industrial waste "leachate" is produced by and emanates
from the Appellant's landfill in at least two locations, which lead to a
tributary of water covered by The Clean Streams Law.

6. The Appellant does not have a permit to discharge an
industrial waste into the waters of the Commonwealth.

7. The industrial waste leachate is detectable by water sample
at the site and can be detected by odor, as far as 3,000 feet downstream
from Appellant's property.

CONCLUSIONS OF LAW

1. The Board has jurisdiction of the person and subject matter
of this appeal.

2. The Appellant is the owner of the landfill in question, and
is included as a responsible party for pollution under The Clean Streams
Law, §316, which requires "the landowner or occupier" to correct the
condition in a manner satisfactory to the Board.

3. The Appellant has violated The Clean Streams Law by an
unlawful discharge from a sanitary landfill into the waters of the
Commonwealth.

DISCUSSION

The only aspect of this case which warrants further discussion
concerns its procedural history.
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From the record it appears that the two parties who were
previously involved with the landfill operation, Nancy Carlisle and
Richard D. Stitt, have both come to terms with the law.

A Consent Decree was signed before The Honorable Richard
DiSalle of the Washington County Courts on May 30, 1972.

This Decree provides that the named parties, former lessees of
separate areas of Appellant's dump, agree to take the necessary steps to
make their respective sites comply with the law and Regulations of the
Department.

It is clear to me that all parties share joint and several liability
for the present condition of the landfill. The Appellant, Charles Harmuth,
however, is the only one before us and, of course, his interests alone are
the concern of this Adjudication. The matter could have been settled in
a much more satisfactory manner if the rights of all parties could have
been declared in one proceeding.

At first blush, the Appellant's argument to the effect that the
discharge from his landfill adds so little pollution to the waters of the
Commonwealth that the law should not require this great expenditure of
funds to correct it, does require some reflection. Upon reflection, however,
it becomes clear that if the Courts would accept this explanation (excuse?)
from each small contributor to our present environmental woes, we might
never be rid of them. The law cannot be bothered with trifles, 'tis true,
but the condition that has developed and is developing on the Appellant's
landfill cannot, in my opinion, be properly categorized in that manner.

In any event, we find that the Appellant must share responsibility
for the condition existing on his property, and the Order of the Department
is a proper exercise of its power to this end.

ORDER

AND N‘OW, this 5th day of FEBRUARY 1973, the Order of the
Department of Environmental Resources, issued to Charles Harmuth on
July 28, 1972, is hereby sustained and the appeal is dismissed.
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CONCURRING OPINION
By GERALD H. GOLDBERG, Member, February 5, 1973

I concur.

It should be noted that, for reasons unknown to this Board, the
Parties to the action in the Court of Common Pleas of Washington County
failed to avail themselves of the right to require the Joinder of
Charles Harmuth, the Appellant herein. The decision filed in that action
does not, as we understand it, affect Mr. Harmuth.

At the same time, Mr. Harmuth has failed to take advantage of
our Rules, which would permit him to forcibly join the other two parties
in the proceedings before our Board.

Under the circumstances, it is clearly the responsibility of the
parties to take advantage of the Rules of Procedure which would enable
the Court of Common Pleas of Washington County, or the Board, or both
to deal with the joint liabilities of the parties. They have failed to do
so, and we have no recourse but to dispose of the matter in the manner
in which they have chosen to present it before us.

Borough of Zelienople
Borough of Zelienople :  Docket No. 72-199
Butler County
ADJUDICATION
By ROBERT BROUGHTON, Chairman, February 5, 1973

This matter is before the Board on an Appeal filed by the Borough
of Zelienople (Zelienople) from an Order of the Department of
Environmental Resources (Department).

This Order, dated April 1, 1972, prohibited the Municipal
Authority of the Borough of Zelienople and Zelienople from constructing,
building, allowing or permitting any sewage connection by any residence,
~commercial business or industry into the existing sewéerage system which
. carries sewage for treatment to the existing Zelienople Municipal Authority
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Sewage Treatment Plant. The Order also directed both the Authority and
Zelienople to immediately take measures to discover and abate any and
all infiltration occurrences on the sewer collection system and to submit
a detailed report to the Department, setting forth any and all actions taken
to comply therewith, within sixty days from the date thereof.

In its Appeal from this Order, Zelienople contended that it could
not reasonably take any action to stop the infiltration into the sewers which
flow into the existing treatment plant until a joint project for sewage
treatment, involving Zelienople and three adjacent communities and favored
by numerous agencies, including the Department, is formalized.
Furthermore, Zelienople, challenged certain technical details set forth in
the Order and in the preamble thereto.

On July 26, 1972, this Board granted a supersedeas to Zelienople
to that portion of the Order which required Zelienople to submit a detailed
compliance report to the Department within sixty days from the date
thereof.

A hearing on this Appeal was held before Louis R. Salamon,
Esquire, Hearing Examiner, on October 6, 1972. At the inception of the
hearing the parties agreed (N.T. 5) that the following facts were
uncontroverted:

I. Zelienople received the Order imposing the sewer
connection ban.

2. The imposition of the sewer connection ban was based
upon the discharge of raw sewage from the existing sewage treatment
plant to Connoquenessing Creek.

The parties also stipulated (N.T. 5,6) that the sole issue for
adjudication before the Board was whether there were reasonable
alternatives to that portion of the Order which requires Zelienople to abate
the infiltration into the said sewer collection system.

The p:irties waived filing of briefs.

The Board makes the following:

FINDINGS OF FACT

_ I.  Ground water run-off and surface water run-off have
infiltrated the existing interceptor sewer in Zelienople.
' 2. The quantity of sanitary sewage and ground water and
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surface water run-off which flows through the existing interceptor sewer
exceeds the treatment capacity of the existing Zelienople Municipal
Authority Sewage Treatment Plant and causes the plant to be hydraulically
overloaded. '

3. As the result of this infiltration and hydraulic overloading,
untreated sewage is permitted to bypass directly into the waters of The
Commonwealth, to-wit, Connoquenessing Creek.

4. This problem of discharges of raw sewage to
Connoquenessing Creek has existed in Zelienople for many years.

S. In 1968, the Municipal Authority of the Borough of
" Zelienople received a permit from the Sanitary Water Board - Department
of Health, a predecessor enitity to the Department of Environmental
Resources, authorizing it to make certain improvements to its existing
.sewage treatment plant and authorizing it to replace the existing interceptor
sewer with a new eighteen inch interceptor sewer.

6. The replacement of the existing interceptor sewer with a new
eighteen inch interceptor sewer would eliminate the infiltration of ground
water and surface water which is causing the discharge of raw sewage to
the waters of the Commonwealth.

7. In order for the new eighteen inch interceptor sewer to be
used, modifications in the existing sewage treatment plant are necessary.

8. In 1970, Zelienople received a grant from the Federal
government for the improvements to the existing sewage treatment plant
and for the replacement of the existing interceptor sewer with a new
eighteen inch interceptor sewer.

9. Prior to the receipt of this grant, Zelienople replaced
approximately 3500 feet of the existing interceptor sewer with premium
replacement pipe, using its own funds. To replace the remainder of the
sewer line, approximately 2000 additional feet of new sewer pipe would
be required.

10.  Zelienople has not completed the replacement of the existing
interceptor sewer, nor has it made the improvements to the existing sewage
treatment plant.

11. Representatives of Zelienople, Harmony Borough, Jackson
Township and Lancaster Township have held meetings. to discuss the
feasibility of establishing joint facilities for the treatment of sewage from
‘those four.municipalities.
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12.  The Department has never issued an Order to Zelienople to
join with Harmony Borough, Jackson Township and Lancaster Township
or with any other municipalities to establish joint or regional sewage
treatment facilities.

‘ 13.  The Department has not revoked the Permit which the
Municipal Authority of the Borough of Zelienpole received in 1968.

14. On May 10, 1972, a representative of the Department met
with representatives of each of the aforementioned four municipalities and
indicated that the Department favored joint or integrated sewage treatment
facilities for these municipalities.

15. At the hearing on this matter, William Depner, a sanitary
engineer and chief of the planning section in the Pittsburgh Regional Office
of the Bureau of Water Quality Management of the Department, testified
(N.T. 47) that the Department is about to "tell" the municipalities in the
Zelienople area to treat their sewage on a regional basis.

16.  Although the eighteen inch interceptor sewer is sufficient
to convey the sewage generated in Zelienople to a treatment plant serving
only Zelienople, it would not be large enough to convey the sewage
generated from Zelienople, Harmony Borough, Jackson Township and
Lancaster Township to a treatment plant under a joint or integrated sewage
collection and treatment system.

17. The eighteen inch interceptor sewer might be integrated into
a joint or integrated sewage collection system serving Zelienople, Harmony
Borough, Jackson Township and Lancaster Township, although a larger
interceptor sewer would have to be constructed for said joint system.

18.  Zelienople would suffer a financial loss if it installed the
new eighteen inch interceptor sewer at the present time and if it would
later be required to participate in the expense of constructing a larger
interceptor sewer which is necessary for a joint or integrated sewage
collection and treatment system.

DISCUSSION

It is undisputed that untreated sewage is being discharged to the
waters of the Commonwealth in Zelienople.

[t is also undisputed that the major reason for this discharge is
that ground water and surface water run-off have infiltrated the existing
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interceptor sewer in Zelienople. This creates a situation where the quantity
of raw sewage normally carried by the interceptor sewer and the quantity
of ground water and surface water run-off which has infiltrated the
interceptor sewer exceeds the hydraulic capacity of the treatment plant.
As the result of this excess flow, the treatment plant is hydraulically
overloaded, raw sewage bypasses the treatment plant and is discharged,
without treatment, to the waters of the Commonwealth.

On April 1, 1972, the Department issued a two pronged Order

to Zelienople, the first portion of which imposed a sewer connection ban
and the second portion of which directed Zelienople to immediately take
measures to discover and abate the infiltration occurrences on the sewer
collection system, and to submit a detailed compliance report within sixty
days from the date thereof.
. It is clear that Zelienople is in violation of Section 202 of The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. §691.202, which provides, in pertinent part, as follows:

"SECTION 202 SEWAGE DISCHARGES

No municipality or person shall discharge or permit

the discharge of sewage in any manner, directly or

indirectly, into the waters of this Commonwealth unless

such discharge is authorized by the rules and regulations

of the Board or such person or municipality has first

obtained a permit from the department. . . ."

It is also clear that the Department was authorized, under
Section 203 of The Clean Streams Law, supra, 35 P.S. §691.203, to issue
such an Order to Zelienople.

It was agreed that the replacement of the existing interceptor
sewer with a new eighteen inch interceptor sewer would eliminate the
infiltration of ground water and surface water which is causing the discharge
of raw sewage to the waters of the Commonwealth. In fact, in 1968,
the Municipal Authority of the Borough of Zelienople received a permit
from the Sanitary Water Board - Department of Health, a predecessor entity
to the Department, authorizing the replacement of the existing interceptor
sewer with a new eighteen inch interceptor sewer. The permit also
authorized the Authority to make certain improvements to the treatment
plant. Furthermore,‘in 1970, Zelienople received a grant from the federal
government for partial funding of the work authorized by the permit.
‘ Although Zelienople replaced approximately 3500 feet of the
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existing interceptor sewer, the replacement project was not completed.
Furthermore, Zelienople did not undertake to make the improvements to

its treatment plant which were authorized by the permit.

Zelienople contends that it can not reasonably complete these
projects. It contends that there are reasonable alternatives to the
requirement, set forth in the Order, that it discover and abate all infiltration
occurrences on its sewer collection system.

Zelienople has submitted several reasons in support of its
contention, which are set forth, as follows:

1. The Department strongly favors the establishment of
joint facilities for the treatment of sewage, the participants in
which would be Zelienople, Harmony Borough, Jackson Township
and Lancaster Township.

2. Zelienople would lose its grant authorization from the
federal government if it were to proceed with said projects on
an individual basis, in view of the Department's endorsement of
joint facilities.

3. Zelienople would suffer significant financial loss if it
were to complete these projects and then be directed to join with
the other municipalities, since the existing treatment plant to
which the improvements would be made would be abandoned
in a joint arrangement and since the new eighteen inch interceptor
sewer which would be built could not be used under a joint
arrangement.

4. Zelienople cannot finance these projects from its
revenues alone.

We hold that there are no alternatives to the requirement that
Zelienople discover and abate all infiltration occurrences on its sewer
collection system. Zelienople is and has been, by its own admission, in
violation of The Clean Streams Law for a long period of time. Such
violation continues on each and every occasion that untreated sewage from
the sewer system reaches the waters of the Commonwealth.

Such violation must be abated in spite of the financial hardship
which abatement activities might entail. Numerous cases sustain this view.
In Commonwealth ex rel Allesandroni vs. Borough of Coudersport, 85
Dauphin 82 (1966), the Commonwealth brought an action in mandamus
to enforce an order from the Sanitary Water Board that the Borough of
Coudersport discontinue the discharge of sewage to the waters of the
. Commonwealth. Coudersport admitted the sewage discharge, but in its new
- matter it .alleged that compliance with the order would be economically
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unfeasibile. The Court sustained a demurrer to this contention, holding,
p. 85, as follows:
"Financial or other hardship will not excuse
compliance with the mandates of the law or the Board.

The contention that it is unconstitutional for an

administrative agency to force a municipality into

bankruptcy by using a mandate requiring the expenditure

of large sums of money was dismissed by this Court in

Sanitary Water Board vs. Borough of Coudersport, 81

Dauphin 178 (1963); Sanitary Water Board vs.

Wilkes-Barre, 199 Pa. Super 492 (1962), affirming 78

Dauphin 328 (1962). Nor is it material that the

defendants may have to exceed or closely approach their

assessed valuation or incur expenditures in excess of their
constitutional limit for bonded indebtedness. The
- Boroughs are given the authority to issue non-debt
revenue bonds to finance sewage treatment works."
See also Commonwealth ex rel Allesandroni vs. Borough of Confluence,
et al. 87 Dauphin 214 (1967); affd. 427 Pa. 540, 234 A.2d 852 (1967);
Commonwealth vs. [rwin Borough 48 D & C2d 108 (1969).

The abatement of all infiltration occurrences in the Zelienople
sewer collection system is essential for another very significant reason. It
appears, as we understand the testimony at the hearing on this matter,
that the infiltration of the sewer collection system caused the treatment
plant to be hydraulically overloaded; it is this hydraulic overloading and
the consequences thereof which gave rise to the imposition of the sewer
connection ban. This sewer connection ban would, in all likelihood, not
be lifted until such time as the treatment plant ceases to be hydraulically
overloaded and the sewage carried thereto receives complete treatment. This
sewer connection ban has already caused property owners great hardship.
It is incumbent upon Zelienople to take measures necessary to put an end
to it.

Zelienople does have several alternative methods by which it can
effectively deal with this infiltration problem. It can install the new eighteen
inch interceptor sewer to replace the existing interceptor sewer, and modify
the existing treatment plant-to accommodate this new interceptor. It can
continue to replace portions of the existing interceptor as it has done in
the past. It can install a larger interceptor sewer, which would accommodate
the entire sewage load from Zelienople, Harmony Borough, Jackson
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Township and Lancaster Township, under a joint sewage treatment
arrangement.

The Department must aid Zelienople in its decision as to which
infiltration abatement alternative to employ, either by issuing an order to
Zelienople and the other municipalities to construct and operate joint
sewage collection and treatment facilities or by formally notifying
Zelienople that it may proceed with its sewage collection and treatment
on an individual basis.

Such action by the Department would enable Zelienople to
initiate and complete the necessary infiltration abatement measures by
construction and installation of those facilities which would be necessary
under whatever long term system of sewage collection and treatment is
deemed by the Department to be correct and proper for Zelienople. Such
action by the Department would probably enable Zelienople to minimize
its financial loss.

We recognize that the Department has not revoked the 1968
Permit which authorized, inter alia, the installation of a new eighteen inch
interceptor sewer. In view, however, of the position which the Department
took at this hearing, to-wit, that it favored joint or integrated sewage
treatment facilities for Zelienople and the other municipalities and in view
of the policy contained in Section 5 of The Clean Streams Law, supra,
35 P.S. §691.5, that the Department in issuing orders or permits must
consider, where applicable, the feasibility of combined or joint treatment
facilities, it would be unwise and uneconomical for Zelienople to build an
interceptor the capacity of which would be insufficient for the future sewage
volume from four municipalities, when it could just as easily install an
interceptor sewer with sufficient capacity at the present time.

One problem remains. Although the Order of the Department
directs Zelienople "to immediately take measures to discover and abate any
and all infiltration occurrences” and to submit a detailed report setting
forth all actions taken in compliance with the Order within sixty days from
the date thereof, the Order does not provide a date on or before which
the completion of the infiltration abatement project must be accomplished.

As there is nothing in this record which would give us insight
into what a reasonable time for completion of such a project would be,
we would strongly urge the parties to resolve this compliance date question
.‘in an amicable fashion.



Borough of Zelienople 23.

If no amicable resolution is possible, the Department should issue
an order to Zelienople relating to the date by which the infiltration
occurrences must be abated. Such an order would be appealable to this
Board and it would be necessary for us to take testimony.

CONCLUSIONS OF LAW

1. The Board has jurisdiction of the parties and the subject
matter.

2. Zelienople is in violation of Section 202 of The Clean
Streams Law, Act of June 22, 1937, P.L. 1987, as amehded, 35 P.S.
§691.202.

3. The Department properly issued a sewer connection ban on
April 1, 1972, prohibiting further sewage connections to the existing sewer
system which carries sewage for treatment to the exisitng Zelienople
Municipal Authority Sewage Treatment Plant.

4. The Department properly ordered Zelienople to take
measures to discover and abate all infiltration occurrences on its sewer
collection system.

' 5. There are no alternatives to the requirement, contained in
the Order of April 1, 1972, that Zelienople take measures to discover and
abate all infiltration occurrences on its sewer collection system.

6. The Department must issue an order to Zelienople and to
some or all of the following municipalities: Harmony Borough, Jackson
Township, Lancaster Township, to construct and operate joint sewage
collection and treatment facilities or the Department must formally notify
Zelienople that it may proceed with its sewage collection and treatment
on an individual basis.

ORDER

AND NOW, to-wit, this S5th day of FEBRUARY, 1973, it is
hereby ordered as follows:

The Commonwealth of Pennsylvania, Department of
Environmental Resources shall, within thirty (30) days from the date of
this Order, issue an order to the Borough of Zelienople and to some or
all of the fgllowing municipalities: the Borough of Harmony, the Township
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of Jackson, the Township of Lancaster, to construct and operate joint
séwage collection and treatment facilities or the Commonwealth of
Pennsylvania, Department of Environmental Resources shall, within
thirty (30) days from the date of this Order, give formal notification to
the Borough of Zelienople that it may proceed with its sewage collection
and treatment on an individual basis.

The Borough of Zelienople shall, immediately upon receipt of
the order from the Commonwealth of Pennsylvania, Department of
Environmental Resources for the construction and operation of joint sewage
collection and treatment facilities or immediately upon receipt of the formal
notification from the Commonwealth of Pennsylvania, Department of
Environmental Resources that it may proceed with its sewage collection
and treatment on an individual basis, take and complete measures to discover
and abate all infiltration occurrences on its sewer collection system.

The sewer connection ban shall remain in full force and effect
until the Zelienople Municipal Authority Sewage Treatment Plant ceases
to be hydraulically overloaded and until the sewage carried in the sewage
collection facilities receives treatment of such quality as to cause the
Borough of Zelienople to be in cBmpliance with The Clean Streams Law
and the applicable Rules and Regulations of the Commonwealth of
Pennsylvania, Department of Environmental Resources.

The Board shall retain jurisdiction of this matter, and should
either party require further fact finding or object to further actions or orders
of the other, we shall act expeditiously to resolve such matters.

Meyersdale Municipal Authority
MEYERSDALE MUNICIPAL AUTHORITY : Docket No. 72-339
MEYERSDALE BOROUGH
ADJUDICATION
By PAUL E. WATERS, Member, March 2, 1973

This is an appeal by the Meyersdale Municipal Authority from
the grant of the strip mining permit to M. F. Fetterolf Coal Company,
Inc., for premises in Summit Township, Somerset County, Pennsylvania,
‘adjoining .the watershed area for the Sand Spring Reservoir of said
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Authority.

The Sand Spring Reservoir is fed by subsurface waters, the source
of which is not known. For this reason the Authority contends that the
conduct of any strip mining operation in such proximity to the Sand Spring
Reservoir watershed poses a threat or risk to the water sources for said
reservoir and can possibly adversely affect the quantity and quality of the
water supply. It is believed that the threat exists not only from blasting
but also from the excavation of ground required for mining and removal
of the coal. .

The Authority serves a large number of customers in the
Meyersdale area, including several thousand individuals, the public schools,
a community hospital and several industries, so that a substantial public
interest is involved in this matter.

FINDINGS OF FACT

1. M.F. Fetterolf Coal Company, Inc., is a Pennsylvania
corporation and the holder of a permit from the Department of
Environmental Resources authorizing it to conduct a strip coal mining
_operation in Summit Township, Somerset County under Application
No. 4072BSM11 (N. T. 6, 34 and Comm. Ex. #1).

2. Meyersdale Municipal Authority is a municipality authority
engaged in the business of providing water to the residents of the Borough
of Meyersdale and to some residents in Summit Township, Somerset County,
Pennsylvania (N.T. 44).

3. The Authority maintains a water supply reservoir known as
the Sand Spring Reservoir which is located on a separate watershed to the
east .of and adjacent to the watershed on which the mining operation to
be conducted (N. T. 8-10).

4. The area for which a strip mining permit was granted is
within 200 feet of the Sand Spring watershed (N. T. 27, 1095).

5. The exact source of the underground waters which feed the
reservoir is presently unknown (N. T. 83, 84, 111).

. 6. Even if drainage from the mining operation could reach the
reservoir of the Authority it would not have an adverse effect because the
z‘l'mo.unt of drainage would necessarily be so small compared to the amount
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of water in the reservoir and also because of slight difference in alkalinity
and iron between the water that could be expected from the mining
operation and the water in the reservoir (N. T. 29, 30).

7. Surface water and drainage from the mining operation will
not reach the Authority's reservoir (N. T. 123).

8. Immediately below the coal seam in this area is an impervious
clay (N. T. 91) which, if undisturbed, would prevent any subsurface drainage
from reaching strata that could result in a flow into the reservoir of the
Authority (N. T. 125). |

9. The Authority does not know where the sources are for the
water entering into its reservoir (N. T. 83, 84).

10. The question about whether subsurface drainage from the
mining operation can reach the Authority's water supply is essentially one
of geological determinations (N. T. 133, 134).

11. Extensive geological work has been done in this area, and
the best publication of such work is that of the witness, Dr. Norman Flint,
of Pittsburgh, Pennsylvania who published Geology and Mineral Resources
of Southern Somerset County of Pennsylvania (N. T. 85, 144).

12.  All of the strata, including the coal bed, dip in a northwest
direction away from the watershed on which the Authority's reservoir is
located (N. T. 126).

13.  Under the permittee's plan of drainage, mining will be
slightly upgrade and toward the watershed divide so that any water that
is intercepted flows into the portion of the mine already excavated (N.
T. 185). If a mine void were encountered, no drainage would enter the
void because of the slope back away from the void. The operator would
then seal the void with an impermeable material, probably using the clay
material from the pit floor (N. T. 188, 189).

14. An expert geologist such as Dr. Norman K. Flint, who
testified as to comprehensive geological studies and research as to the
geological structure of the subsurface strata at the general area here involved,
admits that he cannot be absolutely certain that the water sources of the
Sand Spring Reservoir will not be affected, but in his opinion the probability
that the water will. be affected is extremely low. (N. T. 168, 169).
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CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and subject
matter.

2. M. F. Fetterolf Coal Company, Inc., is presently operating
its strip coal mine operation in Somerset County pursuant to a permit issued
by the Department of Environmental Resources.

3. There is no evidence that any drainage from the strip mine
operation will result in pollution of the Authority's reservoir.

4. The Department has properly issued a mining permit to the
Fetterolf Coal Co. "

DISCUSSION

~ This case raises the interesting question of whether 100% certainty
must exist that a coal mining operation will not at some time in the future
pollute a nearby municipal water supply before a permit to mine such coal
may properly issue.

Stated in these harsh terms, the case does call for considerable
reflection. When it is observed however that no water supply ever has
of can have a guarantee such as that sought in this case by Appellant,
the matter comes to its proper perspective.

To require the carrying of a burden which is known in advance
that no one could possibly carry - to insist on proof of something that
all parties agree cannot be proven, serves no useful purpose and makes no
sense to me. We will not pursue the shortcomings of this position further
than to note that, if the requirement were imposed upon Fetterolf Coal
Co., then the Appellant would be in a better position than every other
water supplier in this State. It would have an absolute guarantee against
all future contingencies no matter how unlikely or improbable that its water
supply will for all time remain in its present state. I believe the citizens
using the Appellant's water supply are entitled to great consideration, the
benefit of any substantial doubt, and the exercise of extraordinary care
to see that their water remains pure.

All of the expert testimony indicates that the determination of
risk in this case is essentially a scientific one. We have observed and listened
to, Dr. Norman K. Flint, a geologist, who is acknowledged to be the
authority on ‘the area here in question. It is his opinion that the mining
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operation cannot and will not effect the Appellant's- water supply.

In the final analysis, we are called upon to weigh the risk of
harm to the water supply against the property rights of Fetterolf Coal Co.
The Department is charged with the responsibility to issue permits such
as the one here in question. Its personnel are trained to make the kind
of decisions reached in this case. Our function is to review those decisions
when called upon to do so for reasonableness and legality.

In our view, it would take a very slight, though real, risk of
substantial harm to a water supply in order to justify the revocation of
a permit to mine coal. However, there has been no proof of peril to the
Appellant's water supply. Questions have been raised, suspicions voiced
and possibilities explored, but the testimony which we accept is all to the
contrary.

We are, nevertheless, mindful of the fact that the more distance
between the operations of Fetterolf and the Appellant's water supply, the
greater becomes the margin of safety. Fetterolf agreed not to carry on
any mining operations indicated on the attached map of Moser Strip marked
"area not to be strip mined". This area, which is the closest point to
the Appellant's water supply, was eliminated by an Order of the Board
of November 13, 1972, from the area authorized to be mined under the
permit here in question.

We have concluded that the above indicated limitation should
remain in effect and make the following Order:

ORDER

AND NOW, this 2nd day of MARCH 1973, the grant of a permit
under Application No. 4072BSM11 by the Department is hereby sustained
and the appeal of Meyersdale Municipal Authority is hereby dismissed with
the following condition: The Fetterolf Coal Co. shall carry out no mining
operations beyond a line which is indicated by the darkened area on the
attached map and designated as "area not to be strip mined."
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FRAILEY TOWNSHIP :  Docket No. 72-271
(Borough of Tremont)

ADJUDICATION
By GERALD H. GOLDBERG, Member, March 9, 1973

This matter involves an Order of the Department of
Environmental Resources of May 23, 1972, which requires Frailey
Township to join with the Borough of Tremont in planning, financing and
constructing joint sewage treatment facilities. The Borough of Tremont,
in compliance with a previous Order of the Department, created the
Tremont Sewage Authority, which employed engineers to plan and design
a sewage treatment facility for the Borough. Further, it has indicated its
willingness to enter into a "reasonable agreement" with Frailey Township,
but the Township supervisors are unwilling to do so. Tremont is concerned
that its applications for grants will-be delayed by the fact that it is unable
to comply with the Order of the Department of Environmental Resources
of May 23, 1972, for reasons beyond its control. All of the necessary
plans and designs for installation of a sewage treatment system for the
Borough of Tremont have been completed, and have been filed for approval
with the Department of Environmental Resources.

In its Notice of Appeal, and at the Hearing of this matter on
Thursday, September 21, 1972, Frailey Township acknowledged that there
is no public water system in the Townshib and no source of water for
a public water system, and that the individual wells used by the residents
are not adequate to operate a sewage disposal system. Their basic argument,
however, is that Frailey Township cannot afford to join with the Borough
of Tremont in a joint sewage treatment facility.

FINDINGS OF FACT

1. The parties and the issues in the above captioned matter
are properly before the Environmental Hearing Board, which has jurisdiction
thereof.

2. -~ The record clearly indicates that sewage treatment facilities
and methods in Frailey Township are inadequate to prevent unsanitary and
unhealthful discharges into Good Spring Creek.
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3. Frailey Township, and the village of Donaldson, which is
the only populated portion of the Township, is an economically depressed

area. It has a total population of 354, consisting of about 195 children,
158 persons dependent upon Social Security and Public Welfare, and
68 non-working housewives. There are approximately 133 persons in the
entire Township who are possible wage earners, capable of producing average
earnings estimated to be approximately $4,500 to $5,000 per wage earner
per year. .
4. The total revenues received into the Township general fund
for the year 1971 was $17,575.37. There are no moneys available in the
general fund at present to pay for engineering plans and studies, nor for
engineering plans for a public collection and disposal system.

5. The present assessed valuation of all homes and buildings
in the Township is $181,320. The total assessed valuation, including coal
lands, is $579,188.

6. In addition to receiving pollution from the discharge of
sewage resulting from residential use, Good Spring Creek is also polluted
by mine acids and mine wastes from adjoining mining properties.

7. The sewage treatment program planned by the Borough of
Tremont would, in the judgment of the Department of Environmental
Resources, meet the effluent criteria for discharge to waters of the
Commonwealth. The plans of the Borough of Tremont include Frailey
Township. These plans, as currently proposed by Tremont, make provision
for facilities which will, when constructed, enable Frailey Township to
comply with the requirements of The Clean Streams Law of June 22, 1937,
P.L. 1987, as amended, 35 P.S. § 691.1 et seq.

8. It is feasible as an engineering matter for the Borough of
Tremont to construct and operate its sewage treatment facility, including
provision for the collection and treatment of sewage emanating from Frailey
Township, and to obtain reimbursement for that portion of the cost related
to Frailey Township by direct charge to the residents of the Township,
or by other methods of periodic reimbursement.

9. Frailey Township has made no attempt to borrow money
to meet the expense of establishing a sewage treatment facility, either on
its own initiative or in cooperation with the Borough of Tremont. The
Township has madé no attempt to explore the possibility of raising tax
-revenues for this purpose.
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DISCUSSION

None of the parties denies that untreated or inadequately treated
sewage emanating from Frailey Township, in clear violation of The Clean
Streams Law, supra, Sections 201 and 202.

Nor do the parties contest the authority of the Department of
Environmental Resources, acting under Section 203(a) of The Clean
Streams Law, to order a municipality to construct a sewage treatment
facility where such violations have been demonstrated to exist.

The Borough of Tremont, in compliance with the Order of the
Department, has acted diligently in taking the steps necessary to comply
with the Order. Frailey Township, on the other hand, has simply entered
a plea of poverty, and, as the record clearly shows, has failed to cooperate
with the Borough of Tremont in working out a feasible financial
arrangement for a joint system.

Although it is true that Frailey Township is an economically
depressed area; and, although its resources are limited, the record also clearly
demonstrates that no real effort has been made to explore the financial
resources available to the Township. Both private and governmental
financing is available through a number of sources, and the Borough of
Tremont has explored these sources. Frailey Township has not.

[t is not for the Department of Environmental Resources or for
this Board to dictate .to the Borough of Tremont the manner in which
it shall finance its participation in the joint sewage treatment system which
the Department has ordered. Suffice it to say that the Township has not
shown this Board that it has made a good faith effort to cooperate with
the Borough of Tremont, nor has it demonstrated that it has exhausted
its means of obtaining financial support for this essential work.

Under the circumstances, the Appellant not having contested the
validity of the Department of Environmental Resources Order, and having
merely raised the general excuse of alleged inability to finance its
participation therein, the Appeal must be dismissed. Accordingly, we enter
the following:

ORDER

The Appedl of Frailey Township, from the Order of the
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Department of Environmental Resources dated May 23, 1972, is hereby
dismissed, and the said Township is hereby ordered to comply therewith
without delay. Should Frailey Township fail or refuse to take diligent
action in compliance with the Order of the Department of Environmental
Resources and with this Order of the Environmental Hearing Board, the
Department of Environmental Resources is hereby directed to take such
action with respect to the said Township as may be necessary to impose
such sanctions and penalties as are provided by law.

Bologna Mining Company

BOLOGNA MINING COMPANY & COUNTY : Docket No. 71-101
COMMISSIONERS OF WASHINGTON COUNTY,
Intervenors

ADJUDICATION
By GERALD H. GOLDBERG, Member, April 13, 1973
HISTORY OF THE CASE

This matter comes before the Board as the result of objections
filed to the issuance of mine drainage permit #2668BSM4, to Bologna
Mining Company, Cross Creek Township, Washington County.

The original appliéation was submitted by Bologna Mining
Company and received by the Department on May 10, 1967, followed by
a second application which was later submitted to the Department. A
permit was issued to the 'applicant on May 29, 1968, following which
protests to the issuance of the permit were filed with the Department by
Independence Township Municipal Authority, the Independence Township
Board of Supervisors and the Avella Chamber of Commerce, all of whom
were represented by John L. Brunner, Esquire, of Burgettstown,
Pennsylvania.

A hearing was held on October 28, 1971, before Jack C. Sheffler,
a Hearing Examiner for the Department of Environmental Resources, at
which time the protestants were given a full and complete opportunity to
present their objections to the issuance of the aforementioned permits.
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Subsequent thereto, Mr. Sheffler perpared a draft Adjudication,
which in effect overruled the objections of the protestants, and ordered
the issuance of the aforesaid permit.

On April 17, 1972, the Honorable Michael H. Malin, former
Chairman of the Environmental Hearing Board, ordered that the County
Commissioners of Washington County be notified of the application of
Bologna Mining Company for the mine drainage permit here in question,
and be given an opportunity to request an appeal and be heard.

The Commissioners were ordered to file a Notice of Appeal in
the form approved by the Board on or before May 5, 1972, and to take
and file Exceptions to the proposed Adjudication. Following the issuance
of this Order, the Environmental Hearing Board issued a Pre-Hearing Order,
which further required the County of Washington to file a full and detailed
Specification of its Objections and a full report with respect to its proposed
Exceptions.

A subsequent hearing was held before the Honorable Gerald H.
Goldberg, Member of the Environmental Hearing Board, on June 12, 1972.
At that time, it was noted that the Board had never received from the
County of Washington any pleadings in compliance with its Order of
April 17, 1972, Mr. Leo M. Stepanian, counsel for Bologna, subsequently
moved to dismiss the intervention of the Board of Commissioners of
Washington County, on the ground that the said Commissioners were
without standing, and had presented no evidence or objection in the law
with respect to which the Environmental Hearing Board could act.

Washington County has been given every opportunity to perfect
its Petition for Intervention. It has not been timely in any of its activities
before the Board. Nor has it demonstrated that its intervention, even if
uncontradicted, would affect the outcome of the instant case. In addition,
Washington County has not established that its interest has been
inadequately represented to date.

Although Washington County has been given an extension of time
to conduct tests and studies in the subject area, we are not aware of the
conduct of any such tests, nor have the results of such tests been forwarded
to the Board. .

Washington County did not avail itself of the opportunity to
conduct studies and tests during the period between the well-publicized
hearing of October 28, 1971 and the present date.
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Nor has Washington County demonstrated the likelihood of
finding new data which would tend to alter the ultimate decision in the
event such tests or studies were completed.

Such being the case, we find that Washington County has not
discharged its burden of showing that it may influence the final outcome
of this case. The said County has demonstrated a disregard for the rights
of Bologna by failing to make timely responses to the Board's Orders.
Washington County has neglected to submit Specifications of Objection in
a form acceptable to the Board, and has made no attempt to submit specific
objections to the draft Adjudication drawn by Hearing Examiner Sheffler
and submitted to them. In contrast thereto, Bologna has at all times
material hereto acted in accordance with the Rules of the Department and
the Board, and deserves prompt and courteous consideration in this matter.

ORDER

The Petition to Intervene of the Commissioners of Washington
County is hereby dismissed.

The Board hereby adopts and accepts the draft Adjudication of
Hearing Examiner Jack C. Sheffler, Which draft Adjudication is hereby
incorporated herein and made a part hereof as fully as herein set forth.

The Department of Environmental Resources shall forthwith issue
a permit authorizing the operation of a bituminous coal strip mine by
Bologna Mining Company, subject to the following conditions:

(a) The Department of Environmental Resources 'standard
conditions" 1 - 12, 14, 15, 17 - 22, 29 - 31, 33, 35 - 40, shall be
incorporated therein; and

(b) The following "special conditions" shall be added: if auger
'mining is to be conducted at this operation, the permittee shall submit
to the Department a request for an auger mining safety permit, which permit
must be in the operator's possession prior to commencing any auger mining
on the area followed by the mine drainage permit.
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BETHLEHEM MINES CORPORATION :  Docket No. 72-170
Washington County

ADJUDICATION
By GERALD H. GOLDBERG, Member April 18, 1973
HISTORY OF THE CASE

~ This matter comes before the Board as a result of a Complaint
filed by the Bureau of Water Quality Management of the Department of
Environmental Resources of the Commonwealth of Pennsylvania under The
Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended,
35 P. S. 691.1 et seq. The Complaint alleges that on January 16 and
17, 1972, the Respondent, Bethlehem Mines Corporation, knowingly and
willfully permitted a discharge of coal fines from its settling pond into
Pigeon Creek, thus polluting Pigeon Creek for a considerable length. In
reply, the Respondent, admitting that such discharge occurred, denies that
it was willful or intentional. Respondent alleges that the discharge was
wholly accidental, that it did not have and could not be charged with
knowledge thereof, that it had taken, and continues to take every measure
to prevent such discharges, and further that the discharge did not harm
the aquatic life of the Creek, or otherwise cause serious injury to the waters
of the Commonwealth.
A hearing in this matter was held on November 28, 1972, before
the Honorable Gerald H. Goldberg, Member of the Board. Based upon
the record, the Board finds as follows:

FINDINGS OF FACT

1. Bethlehem Mines Corporation, a West Virginia corporation
registered to do business in Pennsylvania, maintains an office at 701 East
~ Third  Street, Bethlehem, Pennsylvania, 18016, (Complaint and
Answer, par. 2).

2. Bethlehem Mines owns, operates and maintains a deep
bituminous coal mine in Ellsworth Borough, Washington County,
Pennsylvania, which is known as Mine No. 51 (Complaint and Answer,
par. 3).
B 3.~ As part of its industrial waste treatment facilities, Bethlehem
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constructed and operates a large silt slurry settling pond known as No. 3
settling pond into which it pumps water used in its coal preparation plant
for the settling of coal fines from such water (R, 88).

4. These treatment facilities are operated pursuant to mine
drainage permit #466M116, issued to Respondent on June 30, 1967, by
the Commonwealth (permit).

5. No. 3 settling pond is 2,200 feet long, an average of
300 feet wide and has an average freeboard of 5 feet. Its capacity is
approximately 29,250,000 gallons (permit).

6. Fish live in this No. 3 settling pond (R 92).

7. The water from No. 3 settling pond is used by the adjoining
Chippewa Golf Course as a water supply for its greens and fairways (R, 92).

8. Clarified water from this No. 3 settling pond usually goes
into the No. 2 clear water pond for storage until it is utilizied in the
preparation plant. (R, 94).

9. When the No. 2 settling pond is at capacity, the clarified
water from the No. 3 settling pond is discharged directly into Pigeon Creek.
This  discharge  water normally meets all State  discharge
requirements (R, 94-95). _

10.  Fish tend to congregate at the discharge point (R, 134-135).

11. In order to lower the level of the clarified water in its No. 3
settling pond, Bethlehem uses a pump which is located on styrofoam floats
on the surface of said pont. This pump has a suction pipe which extends
approximately 6 feet below the surface of the water level (R, 100-101).

12. During the normal process of discharging clarified water, the
sediment at the bottom of the settling pond is normally coated with settled
out coal fines and other sedimentations, which are periodically disposed
of. (R, 87-94, 98, 236). '

13, At approximately 8:30 a.m., on January 15, 1972,
Bethlehem started to discharge water through the pump into Pigeon Creek
from the No. 3 settling pond because the height of the clarified water in
that pond at the time was approximately nine and one-half to nine and
three-quarter feet, about one foot above the normal level (R, 101).

14.  This discharge continued until approximately 7:00 a.m. on
January 17, 1972, when an employee of Bethlehem discovered that the
water being discharged from the settling pond into Pigeon Creek was
discolored and turned off the pump (R, 108).
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15. The discharge was inspected on January 16, at approximately
9:00 a.m., 1:00 p.m. and 8:00 p.m. At these inspections, the water from
the discharge point was clear (R, 104-107). However, no observation was
made of the discharge between 8:00 p.m. on January 16, 1972, until
approximately 6:30 a.m. on January 17, 1972, by any employee of
Bethlehem Mines, nor was the pumping of this discharge water performed
under the supervision of any employee of Bethlehem Mines during that
period (R, 124, 161).

16. Had an employee of Bethlehem Mines observed the discharge
of black water from settling pond No. 3 prior to 6:30 a.m. on January 17,
1972, such discharge could have been terminated earlier.

17. No notice was given of said discharge to the Commonwealth
or to any responsible company official on Jaunary 16, 1972. (R, 110,
111). The Bureau of Water Quality was not notified of the discharge until
January 18, 1972, between the hours of 12:00 noon and 3:00 p.m., when
Kas Sala, a local conservationist, called the Pittsburgh Office of the Bureau
(R, 8, 47).

18. After receiving the telephone call from Mr. Sala,
Mr. Terry Livingston, an Environmental Protection Specialist of the
Bureau, met with Mr. Sala and Mr. William Martzell, a Commonwealth of
Pennsylvania Waterways Patrolman at Pigeon Creek in the vicinity of Mine
No. 51 (R, 8, 47).

19.  Mr. Sala, Mr. Livingston, and Mr. Martzell observed at that
time that Pigeon Creek was a black color from the point of discharge from
settling pond No. 3 all the way to the Monongahela River, a distance of
approximately eleven and one-half miles (R, 9, 45, 116, 129), and that
Pigeon Creek was clear above the point of discharge from settling pond
‘No. 3 (R, 9).

20. The change of color of the stream was caused by the coal
fines from the settling pond having been discharged therefrom into
Pigeon Creek and settling on the bottom of Pigeon Creek from bank to
bank (R, 9-15, 167, 169, 170).

21.  Below the point of discharge, Pigeon Creek is ten to eighteen
feet wide and ten to fourteen inches deep (R, 9).

22. The discharge occured in the area of Pigeon Creek which
supported fish and other aquatic life (R, 25, 135).

23. . Representative samples of the water of Pigeon Creek were
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taken above and below the point of discharge, and were properly analyzed
by Lynn Schaffer, a Chemist for the Bureau of Water Quality (R, 15, 17,
18, 21, 22, Exs. A & B).

24. The findings as a result of this sample were that at the
upstream sampling point, approximately 40 feet upstream from the settling
pond, the concentration of suspended solids in Pigeon Creek was 20 parts
per million, while at the downstream sampling point, ten feet below the
discharge point, the concentration of suspended solids in Pigeon Creek was
600 parts per million (Ex. A, & B).

25. A concentration of suspended solids of 600 parts per million
in Pigeon Creek would increase the drift rate of aquatic macro invertebrate
which would decrease the food available to fish in the stream. It would
also cause injury or death by covering up some aquatic organisms and would
injure game vertebrates by injuring their gills (R, 62-65, 76). Such a
concentration of 600 parts per million in Pigeon Creek would disrupt the
entire eco-system of the stream (R, 65, 66, 76).

26. No report of the discharge of coal fines from the settling
pond into Pigeon Creek was made by Bethlehem Mines to the Bureau until
January 18, 1972, after Mr. Sala had called the Bureau and had also called
Bethlehem Mines (R, 8, 47, 164, 164).

27. On January 18, 1972, Mr. Jules Kepenach, a Division
Engineer for Bethlehem Mines, called the Bureau to report the discharge
(R, 162, 163, 165).

28. Mr. William Angotti, a Draftsman with Bethlehem Mines,
who is neither an Environmental Protection Specialist nor an employee in
the company's Environmental Control Section, was assigned by the company
to observe Pigeon Creek each day after the discharge of coal fines from
the settling pond (R, 126, 127, 133). Mr. Angotti observed coal fines
in Pigeon Creek below the point of discharge until approximately
January 27, 1972 (R, 133), and observed no fish in Pigeon Creck on
January 27, 1972 (R, 151, 152).

29. The earliest time that fish were observed in the stream by
personnel of Bethlehem Mines was on May 3, 1972, when Bela Kerecz,
a qualified Aquatic Biologist employed in Bethlehem Steel Corporation's
Research Department Environmental Control Section, conducted an aquatic
- survey to investigate the effect of the discharge on the organisms living
- in the stream (R, 190-192, 195).
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30. Mr. Kerecz found samples of aquatic life which included
midge larvae caddis fly pupae and egg masses of other species, taken below
the discharge point which, in his opinion, compared favorably with samples
taken above the discharge point (R, 200-201, 197, 200).

31. The organisms found by Mr. Kerecz above the discharge
point are tolerant organisms and the balance of the population in the sample
indicated that the creek had poor water quality before it reached the
discharge point (R 136, 201, 203-206). ’

32. Pigeon Creek is contaminated above the discharge point by
aquatic pollution and silt (R, 203).

33. Aquatic life in the creek is depressed because of sewage
which runs into it from various communities, including Ellsworth and
Bentleyv1lle (R, 136, 201, 203-206).

34. Mr. Kerecz was unable to make a direct comparison of the
condition of Pigeon Creek downstream from the discharge point before and
after January 18, 1972, since he had not made any survey prior to the
discharge of coal fines from the settling pond (R, 208); further, Mr. Kerecz
found no aquatic life on May 3, 1972, in Pigeon Creek downstream from
the discharge point which he could identify as having a low tolerance to
pollutlon (R, 213, 214). ’

35. Bethlehem Mines paid a fine of $200.00 to the Pennsylvania
Fish Commission in connection with the aforesaid discharge
(R, 175, Ex. 5).

36. During the period of time when the pump was in operation
there was an extreme fluctuation in temperature, dropping from
temperatures as high as 68° F, on January 13th to a low of minus 10° F.
on January 16th (R, 109, Ex. 6). '

37. Due to the extreme drop in temperature on January 16,
Bethlehem was faced with emergency conditions at its No. 51 mine. The
low temperature caused freezing and breaking of lines and equipment in
Bethlehem's Acid Mine Drainage Treatment Facility and other outside plant
facilities, which could have caused acid mine water to flow into
Pigeon Creek if repairs had not been undertaken immediately (R, 111-115).

38.  As a result of these below freezing temperatures, ice
accumulated on and around the pump causing it to sag below the level
of the clarified water in No. 3 settling pond (R, 108-109).

39.- As a result of this accumulation of ice and the resulting
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sagging of thée pump, the suction pipe of the pump connect contacted water
cbntaining coal fines in the pond, and caused these coal fines to be
discharged into Pigeon Creek (R, 11, 108-110, 169-170).

40. Since approximately 1967 Bethlehem Mines had never
encountered a situation of this type in its operation of the treatment plant
before, and had no knowledge of the possibility of its occurrence. The
only prior serious discharge of coal fines into Pigeon Creek from
Mine No. 51 occurred when a railroad car was accidentally backed into
Bethlehem's black water static thickener by the rail carrier servicing No. 51
Mine, causing the thickener to overflow and discharge into the Creek. There
have been several other non-serious accidents caused by leaking pipes. All
of these incidents were reported, and corrective action was taken
immediately (R, 95, 172, 179-180). Representatives of the Commonwealth
of Pennsylvania Department of Health, Sanitary Engineering Division,
frequently inspected Bethlehem's operation of its waste treatment facility,
including taking samples of the water being discharged from the No. 3
settling pond (R, 141, 142).

41. The discharge occurred during a period of ten and one-half
hours when the settling pond was left unattended, and there were no
employees at Bethlehem Mines observing the discharge or the operation
of the pump. The discharge could have been abated immediately upon
its occurrence or could have been prevented, had the pump been attended
during that period.

42. Bethlehem had established a specific internal procedure to
be followed in the event a pollution incident occurred, which required that
any discoloration of the Creek was to be reported to Mr. Julius Kepenach,
the Division Engineer, or to Mr. William Angotti, who assisted
Mr. Kepenach in regard to mine water facilities, so that they could notify
the proper authorities (R, 109).

43. Due to emergency conditions which existed during the period
_in question, neither Mr. Kepenach nor Mr. Angotti, reported the incident
until Jaunary 18, 1972. In their opinion, this report was made as promptly
as was possible under the emergency circumstances existing at the
time. (R, 110-111, 115, 129, 169).

. 44, In order to prevent any future incident of this type,
Bethlehem has adopted a policy of operating the pump only under ideal
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weather conditions and under constant surveillance (R, 117, 118).
CONCLUSIONS OF LAW

1. The discharge of dispensed solids into Pigeon Creek by
Bethlehem Mines on January 16 and 17, 1972, was not willful, in the sense
that the said discharge was not intended by Bethlehem Mines.

2. The discharge of suspended solids into Pigeon Creek by
Bethlehem Mines, as aforesaid, was not negligent, in the sense that the
sagging of the pumps due to ice accumulation, and the resulting discharge,
were not the fault of Bethlehem Mines, and could not reasonably have
been foreseen.

3. The fact that Bethlehem Mines did not have a standing policy
.of maintaining constant employee supervision over all pumping of water
‘from settling pond No. 3, and did not maintain such constant supervision
in this case, does not constitute a willful or negligent act on the part of
‘Bethlehem Mines.

4. The notification of the Bureau of the accidental discharge
here in question was not so unduly delayed as to constitute a violation
.of the applicable provisions of The Clean Streams Law and the Rules and
Regulations of the Department.

DISCUSSION

The complaint of the Commonwealth in this matter is based upon
two charges which it makes by its complaint:

(a) that Bethlehem Mines "willfully" discharged large amounts
of liquid combined with coal fines into Pigeon Creek, thus polluting the
stream, and

(b) that as a result of said discharge, Sections 301, 307 and 401
of The Clean Streams Law were violated.

At the hearing in this matter, and its proposed Findings of Fact
and Conclusions of Law, the Commonwealth has not requested that the
Board find, either as a matter of law or as an ultimate fact, that the allcged
violations were wilful. We do not so find. However, the Commonwealth
alleges that the corporation permitted the discharge into the waters of the
Commonwealth in excess of amounts permitted by the Department's
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Regulations, and that the corporation failed to notify the Department
"forthwith" of the discharge contrary to Chapter 101, Section (2)a of the
Department's Regulation<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>