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FORWARD 

In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1975. 

This Environmental Hearing Board was created by the Act of December 

3. 1970. P.L. 834. which amended the Administrative Code of 1929. Act of 

April 7. 1929. P.L. 177. as amended. The Act of December 3. 1970. 

commonly known as "Act 275". was the Act that created the Department of 

Environmental Resources. Section 21 of that Act. §1920-A of the Admini-

strative Code. provides as follows: 

"§1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings and 
issue adjudications under the provisions of the act of 
June 4. 1945 (P.L. 1388). known as the "Administrative 
Agency Law." or any order. permit. license or decision 
of the Department of Environmental Resources. 

(b) The Environmental Hearing Board shall continue 
to exercise any power to hold hearings and issue adju­
dications heretofore vested in the several persons. 
departments. boards and commissions set forth in section 
1901-A of this act. 

(c) Anything in any law to the contrary notwith­
standing. any action of the Department of Environmental 
Resources may be taken initially without regard to the 
Administrative Agency Law. but no such action of the 
department adversely affecting any person shall be final 
as to such person until such person has had the oppor­
tunity to appeal such action to the Environmental Hearing 
Board; provided. however. that any such action shall be 
final as to any person who has not perfected his appeal 
in the manner hereinafter specified. 

(d) An appeal taken to the tnvironmental Hearing 
Board from a decision of the Department of Environmental 
Resources shall not act as a supersedeas. but. upon 
cause shown and where the circumstances require it. the 
department and/or the board shall have the power to 
grant a supersedeas. 

(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and regula­
tions adopted by the Environmental Quality Board and 
such rules and regulations shall include time limits 
for taking of appeals. procedures for the taking of 
appeals. location at which hearings shall be held and 
such other rules and regulations as may be determined 
advisable by the Environmental Quality Board. 



(f} The bo~rd may employ, with the concurrence 
of t~e Secret~ry of Environmental Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Commonwealth Court is empowered after hearing to enter, 
when proper, an adjudication of contempt and such 
order as the circumstances require." 

In addition, the Board hears civil penalties cases pursuant to The 

Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1, et seq. and the Air Pollution Control Act, Act of January 8, 

1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. 

Although the Board is made, by §6S of the Administrative Code, an 

administrative board within the Department of Environmental Resources, 

it is functionally and legally separate and independent. Its members 

are appointed directly by the Governor, with the consent of the Senate. 

1 Its secretary is appointed by the Board with the approval of the 

Governor. The department is a party before the Board in most cases2 

and has even appealed decisions of the Board to Commonwealth Court. 

The first members of the Board were Michael H. Malin, Esquire of 

Philadelphia, Chairman; Paul E. Waters, Esquire of Harrisburg; and 

Gerald H. Goldberg, Esquire of Harr-isburg. In December of 1972, Michael 

H. Malin re&igned to return to private practice, and Robert Broughton, 

Esquire, a professor of law at Duquesne University of Law School was 

appointed Chairman on January 2, 1973, and served until December 31 of 

1974, when he was succeded by Joanne R. Denworth, Esquire of Philadelphia, 

on the Board and Paul E. Waters was named Chairman. Gerald H. Goldberg 

left, also to return to private practice, in June of 1973, and Joseph L. 

Cohen, Esquire, an associate professor of health law at the Graduate 

School of Public Health, University of Pittsburgh, was appointed on 

December 31, 1973, to replace him. On July 25, 1977, Joseph L. Cohen 

resigned to take the position of Administrative Law Judge with the 

1. The current Secretary of the Board is.M. Diane Smith, who was 
appointed on April 1, 1976. 

2. The one exception has be~n appeals from decisions of municipalities 
and county health departments under the Pennsylvania Sewage Facilities 
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et 
seq. That exception was eliminated for the future by amendments to the 
Pennsylvania Sewage Facilities ~ct enacted July 22, 1974, (Act 208). 



Pennsylvania Public Utility Commission and Thomas M. Burke Esquire of 

Pittsburgh, was appointed and confirmed on October 25, 1977, to fill the 

vacancy. Member Joanne R. Denworth resigned from the Board on May 23, 

1979. 

The range of subject matter of the cases before the Board is probably 

best gleaned from a perusal of the index and the cases themselves in 

this and subsequent volumes. 
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In the Matter of: 

C:;,,;.:;Q,\'I;'L.·lLTil OF Pt:i'::·;srLVAXIA 

I.;!~d;r,tcnt BuHding 
First Floor Annex 
II 1 Market Street 

i~-risC:.irg, Pt:nnsylvania 171Ui 
(717) 787·3483 

~ C. STRia<LER, et al and 
City of Lebaoon, et al, Intervenors Docket No. 73-304-W and 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By The Board- (Issued-January 3, 1975) 

73-314-w 

This matter cxmes before the Board as an appeal fran a refusal by the 

Deparblent of Environrrental Resources (hereinafter "DER"), of a request made by 

the City of Lebanon (hereinafter "City"), to cease fl'l.Dridation of the municipal 

water supply pursuant to a Resolution of. Council. 

IER oonsidere:l the beneficial effects of flmride on the teeth of the 

young, and decline:l to pez:mit discontinuance of the preventive health measure. 

IaE!!Dn Strickler and other citizens (hereinafter. "AJ;:pel.lants"), appealed 

the decision of IER and the City intervened in the pr~s. An~ of 
y 

P1ysicians and dentists of the City also intervened. 

A hearing was held before our Brother, Paul E. Waters, Esquire, a 

nenl:er of this :aoaid. His prop:>se:l adju:lication was not concurred in by a majority 

of the .BoaJ:d. We all concur in his Findings of Fact, which are set forth in his 

dissent, and are incorporated herein .):Jy referenoo. 

'lb state our conclusion initially, it seems to us that the transfer to 
~ . • I • 

IER of the functions of the Depart:ment of Health and the Secretary of Health lll 

administering the Water Supply raw, Act of April 22, 1905, P. L. 260, as amended, 

35 P. s. §§7ll-715, inclu:led the p:>wer to ~ into consideration all factors that 

-1-
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Tl1e:se factors :inclwe eff~cts on the public health an¢1 the prevention of disea.ss, 

an.d.based on t.~ese, D~ pro~rly disapproved the requo::;st to disoonti:me 

flmridation. 

'lb reach this conclusial we start with §2109 (b) of the 1\dm:inistr:ative 

Code of 1929, Act of April 9, 1929, P. L. 177, as amended, 7l P. s. §539(b): 

11 (b) 'lb issue water works p:mni.ts, and stipulate therein 
the conditions urder which water may be supplied to the public, 
and to administer sections one, blo,. and three of the act, ap­
proved the ~t:y-second day of April, one tb:Jusand nine h'IJI¥3red 
and five (Panpuet :raws, blo hundred and sixty), entitled •An 
act to preserve the purity of the waters of the State for the 
protection of the plblic health, ' its ametrlneuts and supple-
ments. 11 (&rplasis supplied.) · 

'!be qtDted provision oo its face ilxticates blo powers: First, to im!ue water­

works petmi.ts, with AJ:PtOPriate CXDii.tions. . Second to adm.inister the ~ter 

Supply Law, supra. The :prilra ~ indicaticn of blo &eJ:=&rate powers is bam 

· out by analysis, even tlxnJ]h the Water Sut:PlY taw, supra, ~·also set forth 

·~ 

the power to issue penni.ts for public water supplies. If one reads all of the 

water Supply taw, ~one is stru::k by the limited powers given to the SecretaJ:y 

of Heal:t:hl by that statute. It sp9aks to a time when plblic health, and the m-

J.ati.a'l of water sut:PlY to public health, were seen nan:cwly. TI-le prillary focus 

. of the water _S\lR)ly taw, ~· a~ to be oo the safety and purity of the source 

of s\JR)ly, oot on the operaticn of water treatment plants. The plblic health powers, 

for ~le, relate to whether the "source of supply" may be prejudicial to the 

plblic health, oot whether the cx:robination of the· source of supply and the · ·. 

treatment works are p:rejulicial to the plblic health. One nay gather that treat-

" nent possibilities--at least trea'bnent IJ:)ssibilities perceived by the legislature--

were rather primitive in 1905. Furt:hel:nore, the peonit required is for construction or 

;Ptysical alteration of a waterworkS,. not for its oori.tinuizig operation once cx:ms1:J:u::ted. 

In essence 'it is a plutbir:g pmnit. 

· '1'hei PJWe,r of the IJepartmen~ of Health- to stipulate "cx:mdi:tic:ns Ul¥3er 

'Which water may be supplied to the plblic" thus· appears to be a ~ted but never-

.. 

1. ~ O:rmdssioner of Health. 
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tioo c£ the •:ater treatrcent plant as w~ll as t.':!-::: s:>u=ce «..11d. the plu:rbing facili:::.::._ 

It is a::iditional to the p:>>-2r to administer t.'1e Kater Supply La•-:, su;:>ra,-additic:::' · 

and canplementary. 

We note, as has our Brother Waters, that there is no legislative standard 

explicitly stated relative to that PJW&. However, in Water and Power Resourt:es 

Board v. Green Springs Cl:>., 394 Pa. 1, 145 A.2d 178 {1958), our Suprerre Cl:>urt 

decided that such a legislative standard might be found by considering the PJrPOSe 

of a statute, as gleaned fran the context of the entire statute. · Cl:>nsi.dering the. 

focus of this sea:md, c::mplement.uy power of the Qepart:ment of Health-en the cxn­

tinuing operati.cm of water treatment facilities-to find a legislative intent to 

relate the power· of pul::ilic health and disease preventi.cm appears plausible. 'Ibis cx:n­

cl~i.on is s\]pfX)rted by o:z:dinary principles of statutory const:r\x:ticn. When the power · 

to stipulate 11oonditi.cms under which water may be sua>lied to the plblic11 is 

a:m.sidered in the context of, not so mu::h the entire Administrative Code of 1929, 

but pr.inarily tb:>se se:::tions that relate to the powers of the Department of 

Health, it is clear that the legislature intended that the oonditi.ons urust be 

s~ as to protect the public health and prevent disease. Th:U:I, is clear fl:an 

the ~uneratic:n of all the PJW&S and duties of the Depa.rt:lrent of Health in §2102 
"' 

of the Administrative Code of 1929, ~· 71 P. s. §532, but especially subsection 
··~!~ 

(a) thereof, which gives the De~t of Health the po;-~er, and the duty, 

11 (a) 'lb protect the health of· the people of this Ccm!Dnwealth, 
and to detel:mi.ne and e:rploy the nost efficient and practical means 
for the preventi.cm and suppress~ of disease; 11 

We c:xm.cl\D! that, within the holding of the Green Springs case, supra, there was 

an adequate specification of a legislative standal:d in the Administrative Code 

of _1929 to render the power of tlie Depart::rcent of Health, urxler §539 of the 

Administrative Code of 1929, to 'Stipulate • 

nay be ~lied to the pl."bllc" valid.2 

the corxtiti.ons urxler which water 

2. We disagree with the urging of counsel for the City of Iebanon, 
here, that the sole place where such a purpose may be sought is in the water 
Supply Law, ~· . 

- 3-
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flmridated V.'Ould be valid not only on the ground that it represented a findin8 

that flmridation did not represent a hazard to public health, but also on the 

ground t..~Et it protected t."Je p.blic h~lt."J and represa'"'lted t.l-}e nnst efficia"1t a;::; 

practical means for the preventim and suppression of disease-the disease being 

dental cavities and infections resulting therefran. 

The requested change in this case, the disoontinuance of flooridation, 

is analogous to an aw!icatim for an amenanent Of a pemit. It is an application 

to have a oondition that was awmved, as protecting the public heaitq, ellnlinated. 

'!he uere fact that the Department of Healrth did oot seek, and lER bas oot sought, 

to requixe generally the floori.dation of pl:blic water supplies is oot relevant to 

to the present case. M1ether the repart:ment of Health had that power, or IER 

has that power, is not nt:M before us. What is before us is whether the Depart­

nent of Health hai the power, and IER has the power, to refuse to approve a · 

water S1JWlY pennit change that \\10illd renove an existing pennit condition that 

serves to probec:t the public health and prevent disease. The p:lW& to awrove a 

. oondition that 'WOuld prevent disease must cany with it the power to disapprove . 

a deletial of a condition which, because the deletion ·\\UUI.d prc:irote disease 

(instead of preventing it), "WOuld be the opposite of protecting the public health. 

But was this broaCier power, to awxove or disapprove cbnditions or 

changes in oonditions an this basis, given to IER? We think so. Section 190lA(7) of 

the~"Adm:inistra.tive OXIe of ~9, ~· 71 P. s. §51Q-1(7), gave IER all the powers 

and duties of 

"(7) '!he fo:mer Omnissimer of Health and the Depa.rt::m:!nt of 
Health by the act of April 22, 1905 (P.L. 260), entitled "An act 
to preserve the purity qf the waters of the State, for the pro-
tection of the public health~" . 

. 1 
Secticn 3.0 of the Act of .Ileoe!nber 3, ~ 19.ZO, P. L. 834,

3 
71 .P. s. §51Q-103, abolished 

all bureaus and divisioos of the Department of ~e:uth relating to the aaninistratian 

of the Water Supply Act, supm, and transferred their functioos to IER. In 
.. ~ 6 6 ' • 

~tion, st:bsect.ial (6) of Sl90lA ~as follows: 

3. The Act that created DER, cx:mtenl.y known as "Act 275". 

l - 4-I 
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to any inconsistent provision in tnis o.ct contian-=:!, c:.::7..i .. :1t.r;; to 
exercise the p:JWers and perfonn the duties by law heretofore 
vested in and i.n;x:>sed upon: 

".f6) The De~t of Health and the Secretal:y of Health 
in so far as such powers and dutJ.es pertain to the control of 
nuisances from groundS, vehicles, ap:ut:m:n.ts, buildings and 
places within the a:mron~th, to the sanital:y condition of 
tenements, lodging and J.:x:iaJ:ding muses, to management of the 
sanitary affairs of the camonweal.th, the issuance of water­
\>A:>rks peonits and to the control of water p::~llutiDn; " (Em­
rmsis supplied.) 

The p::Mers referred to are not, again on their face, identical to the 

p.:7.t.'erS granted IER lDier subsecti.al (7) of Sl90lA. Parallel to the dual grant 

of authority to the Dapart:ment of HE!al.th mder S2109 of the Administrative Qxie· 

of 1929, qt.Df:ed ~, the ];OWer transfezred under stbsect:ion (6) quoted~, 

was, lVe believe, intended by the legislature to effect a transfer not only of~ 

IXJWer to administer the water Supply Law, ~· bilt also the p:7#ier to "sti~ 

the oonditians under wh.i.ch water nay be supplied to the public". 

Just as, under that power, the n:part:Irent of Health might have refused 

to awrove a pe!llllit ameoomeut deleting previously approved flmridatial an the 

gzounds that the protection of public health and prevention and suppressicn of 

disease require~;~. S\rll action, so may IER now do the same. 

This c:x:mclusicn, based on a technical analysis of the variou9 xel.evant 

legislati~ provisions, is in accordance with the conclusic:n lVe \>A:>uld be led to 

by broader c::onsideratians of legislative intent. Viewing this case out of the 

· cxmtext of the flmridatic:n dispute for the nonent, with all the errotian that dis­

pute has engendered; it seems to us illogical to concl\XIe that· the legislature 

transf~ed, in bulk, the powers, duti.es1 and functions of the Departlnent of Health 

.in this area to DER, but nevertheless did not transfer the ];OWer to consider the 

public health· jnpli.catians of all phases of the "pexmit granting process. It .is pos­

sible that the legislature might have su::h an intent, but that 'WOUld seem (a) im­

probable, and (b) not .in the public interest. For both of these reasons we think 

that a legislative expression of intent "t:? excll.De considerations of p.lblic health 

and disease prevential fran the water supply ~t process of DER oujlt to be 

clear before it is oonclu:led that su::h an intent existed. 
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did not intc.:1d to e.:~lude DER frc::1 c:mside=i.'1g -::h.e p~:?l ic hc3l th end dise~ '"- . ,. 

tion implications of the water supply permit process, and second on sp2cific c::C:.~~---

public health and disease prevention in that process. 

~Ve oonclude that the action of DER·· in this case Wei~ :;;~-'Jper, supfOr~ 

by substantial evidence, and in accordance with law. 

we, .. ~i«>ul.d add our agreement with our Brother Waters in qlXIt:inc] Judge 

W:xxi in Ccmtcnwealth v. Williamsp:lrt M.Jni.cipal wat:er Authority,. 56 D&C 2d 791 (19721: 

"We are not ;insensitive to the aversicn nany people feel 
towam su::h measures as the use of a public water S\i'PlY for 
a pur:p:>se as that here c:ancemed. In our ~ the problem of 
flooridaticn is [tlltinetely]one for resolution by the legisla­
ture [by legislation ~ $pecifically to that dispute~. n 

a:NCLtEICNS OF 'I.Jfi 

1. The Boam has jurisdicticn over the parties and subject matter 

of this aweal· 

2. The Legislature by the Act of Ilece!'liJer 3, 1970, .P. L. 834, transferred 

certain :pc:MerS and dutieS :fol:::tnerly invested in the D:!part:m:!ilt of Health to the Depart­

ltB'lt of EnviJ:annental Resources regaJ:dinq permits for public water supply systems. 

3. Anong those }.XMers. was the power to stiptllate the Conditions under 

which water.might be supplied to the public, in accordance with the legislative 

standard tha~ any su::h cx:md.itions must be designed to protect the public health 
y 

and/or car.ry ·out the IlDst efficient and practical means for the prevention of 

disease. 

4. The acticn of the bepart:Irent of Envi.rorurental Resources in denying 

awmvaJ. of the requested autOOrity for the City of Lebaron to discontinue floori­

daticn of that City's water supply was sUfP:)rted by substantial evidence and was . - . . 

within the powers of the Department. 
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ORDER 

A.~D NG~·1, this 3rd day of January, 1975, the action of the Departrr;en',: 

of Environmental Resources in refusing to permit the City of IP_b;.....non to clisa::mtint.":> 

the flooridation of that City 1 s public water supply is sustained, and the appeals 

of 0a.em:1n c. Strickler, et al, are hereby dismissed. 

DATED: January -3 , 1975 

DISSENI'mG OP:rniCN 

By Paul E. Waters, Member (Issued January 3, 1975) 

FINDINCS OF Fl'-.t::r 

l. The City is a numicipai corpJ_ratiorr organiZed and ensting 

urd'er the laws.of Pennsylvania as it relates to Cities of the Third Class. 

2. The City operates a _£i:iblig ~ter supply under Water 

Supply Pemrl.t No. 3869502 issued pursuant to the Act of April 22, 1905, P. L. 260, 

as amemed, 35 P. S. §7ll et ~· (''Water Supply Law"). 

3. Water Supply. Pemri.t No. 3869502 was issued on Februal:y 19, 1970, 

by the Pennsylvania De~t of He¥th, which" then adm:inistered the water Supply 

Law. 

4. Pursuant to Resoluticn No. 171, Sessions 1966-1967, (M::Irch 27, 

i967) of the Comcil of the City of Lebaron and M::xiule 12 of the City of Lebaron's 

Water Supply Application, Water Supply Pennit No. 3869502 aut:h:lrized and required 

:fl.ooridation at the new water treatrrent plant. 

5. The new water treatment plant began operaticn on Septati:ler 15, 1972, 

and flooridatioo. CCil'llelced on November 27, 1972. 
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are rraintamed in the range of 0. 7 to 1.2 mg/1 at the time 'V.>ater enters the City's 

entry to the City's distribution system does not significantly exc...oed concentra-

tions of l. 2. ng/1. 

7. On January 19, 1971, the tepar1::rtent of Environrtental Resources 

assured administration of the l·iater Supply raw arld related p::;v;ers of the Dap.:u ~-

ment of Health pursuant to Article XIX-A, §§1901-A and 1918-A of the Administra­

tive Code added by the Act of Dec::e!rber 3, 1970, P. L. 834, 71 P. S. §§510-1 and 

510-18. 

a. In accordance with Resolution 191, Sessions 1972-1973, (January 8, 

1973) of the O>uncil of the City of I.ebamn, an January 12, 1973, the City Clerk 

requeste:i that the permit for the Lebanon City water Supply be revised to provide 

for the raroval. of flwri.datian. The request was assigned Application No. 3873501 

by IER. 

9. By letter dated Septeni:ler 6, 1973, the Department refused 1:he City 

pemissian to discontinue fluorida~. 

10. In acting up:m the City of Lebaron's application the Department · ! 

consulted with the Pennsylvania .Depart:Ilelt of Health an the public health issue 

involved. 

ll. Flwridation of a public water supply at approxirrately one part per 

million ("ppn") is recognized as an efficient and economical public health measure 

:reoc:mnended by the Pennsylvania Depart:::Irent of Health. 

12. Approximately 5.3 million people in Permsylyania drink flwridated 

water. 

13. A pr:ima public health benefit associated with flwridatian of a 

pd:llic water supply at approxiitately 1 wn is an approximate 65% redu::tion in 

dental cavities ("caries"). 

14. Discontinuation of flwridation of the City's water supply can be 

~ wit:OOUt ~Y mxlification of the water works systau and without af­

fecting potability of the water. 

15. Dental Caries is probimly · the nost pre0uent diSease in America. 
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16. Alternate methcxls of I!".3king flu::>ride available to a J;Opulation, 

such as topical application of flmrides arrl addition of flmride to milk, are 

not as efficient and economical public health measures as addition of fluoride 

to a public water supply. 

17. Distribution of flooride tablets is no.x:h less efficient am eco­

nanical as a public health measure than addition of flmride to a public water 

supply. 

18. Fl"LDridating a ptblic water supply at awraximately one ppn is sate 

:f:l:an a m:dical standp:>int. 

19.. There has been no increase in sickness or death rate in Lebanon 

since fl"LDride was introduce:i into the CitY · water .supply. · 

DISctESICN 

'!he flmride issue has been discussed, debated and aaju::lic:ated for so 

nany years it is surprising that this matter should, at this late date, find its 

way to my desk. 

_At the outset, let me say that the case of O::::mn:lnwealth"v. Williarnsr:ort 

!bri.cipal water Authority, 56 D & c 2Ix1 appeared at first blush to .be deteJ:minative 
'1 

of the issue before us. Upon closer scrutiny, however, it appears the task was 

not to be that easily a;mpleted, and that in fact, this is a case of first lin­

pression. In Will.i.am;port, supra, an equity action, the Lya:m:ing OJunty OJurt did 

enjoin the City f:tan raroving fl"LDride fran the water supply. It was there clear, ,. 
h:::Mever, that it was only pursuant to the broad equity p::Mers of the OJurt and 

its interest in preserv.ing a r:ositive health measure, that the .injunction, sou;rht 

by private citizens, and the Department of Health, was granted. 4 Suffice it to 

say that this Board has no su:::h equity p::Mers. 

. . . 
If the only question before --us was whe:ther or ~ fluoride added to the 

water supply at lCM levels is beneficial in preventing cavities in young children, 

4 • The OJurt, altmugh menti.cning alnost as ap. aftertix>ught that the 
Depart:Irent 's Regulations had not been followed and no permit issued, was not called 
up:m to decide the question before us. 
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OU!: c::..:1o:-. ··,r ~-.•.:mld b: unequivo::al.5 Again, this is not the task actually before 

~-

The City cootends that DER was not authorized by the law to refuse to 

permit it fran raroving flooride fran its public water supply. Let us look at 

the statutes: Section 3 of the water Supply I.aii, .Act of April 22, 1905, P. L. 

260, (35 P. S. 713) provides:6 

"No municipal oo:q:oration, private corporation, a::mpany, 
or iniividml shall oonst.ru:::t wat~rks for the supply of water 
to the public within the State, or extend the same, witlxnlt a 
written permit, to be obtained fran the Ccmnissioner of Health 
if, in his ju:lgnent, the proposed source of sUR?lY a~ to be 
not prejull.cial to the public health. The application for su:::h 
permit must be accx::rrp:mied by a certified oopy of the plans 
and surveys for su:::h waterworks, or extensiotl thereof, with a 
description of the source fran which it is proposed to derive 
the supply; and ro cdditional source of supply shall subse­
quently be used for acy su:::h wateJ:\olorks wittout a s:imilar permit 
fran the a:mnissialer of Health. n 

Pursuant to this aut:b::lrity above .indicated, IER passed certain :regulat:ials to 

carry out the purpose of the legislative grcmt of a'I.ItlD.rity. 'l'hese are found in 

25 Pa. Code 109.21 and 109.22 and provide .. in pertinent part: 

" (a) Deviation :fran a~ plans or specificat:ials af­
fecting the treat:Itent process or qu:Uity of water shall be ap­
proved by the Dep:!Itment in writmg befom su:h change is made.·' 

"(b) No treat:Irent p!:ClC(!SS or protective measure sha:tl. be 
ad:led to, altered or discontmued wittout securing written ap­
proval fran the i:Jei:artment." 1 

In addition, DER was given the pc:wer of the Department of Health contained m the 

Admdnistrative Oode §2109, 71 P. s. 539 (b): 

"(b) 'Ib issue water \«lrks permits, and stipulate therein 
the cx:rrlitians under which water may be supplied to the public, 
and to administer secticns one, tw::>, and three of the act, ap-

.- proved the twenty-second day of April, one th::>usand nme hund­
red and five (PanPUet Laws, tw::> hmdred and sixty), entitled 
1 An act to preserve the purity of the waters of the State for 
the pr:otection of the public health, 1 its arterldments and sup­
plarents. n (35 P. S. 713 ~quoted.) 

S. It is. 

. ~.. The enforcerent pc:wers under this .Act were transfen:ed :fran the 
Dep'l.rt:nelt of Health to IER .in 1971. 

~~ .•.. 
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for t:.~e actic:1 of r::sR. Tr:c::.:-c:. ere hawever tw~ problerns. 

J:·.ir.;;t, it must :t:e kept in mind, that our Cbnstitution O.oes not J?=D!'.it 

the legislature to delegate its law making p::lt'lerS to other govemmental agencies. 7 

It has been held that a legislative body cannot delegate its function of making 

laws, di.rectly or indirectly to any other body or govemxrental agency regardless 

of the urgency, necessity or gravity of the situation.. See Holgate Bros. Co. v 

Bashore 1936, 331 Pa. 225; Wilson v. ScOOol District of Philadeliitia 1937, 328 Pa. 

225. 

In water & Power Resources Bd. v. Green Springs Cb., 394 Pa. 1, the 

Suprate Court said: 

"While the legislature cannot delegate the power to make a 
law, it nay where necessary, o:mfer authority and discretion in 
an administrative tribunal in oonnecticn with the execution of 
the law. Belovsky v. Redevelopnant Authority, 357 Pa. 329. HeM­
ever, such autrority ana diSCretion nay not be o:mferred by the 
legislature except under the limitations of a prescribed stand­
ard or standal:ds urxier which the authority and discret:ion are to 
be exercised. n 

In upholding .the constitutionality of the water Obstru::tions Act over a challenge 

that it was an inproper delegaticn of authority, the Cburt went on t.O say. 

"Eoth the statutoxy language , and the circunstanoes sur­
rounding· its p:15sage .indicate the legislative puq:oses and 
why the :regulaticn of water. obst.n:ctials was necessary." 

Turning again to the language from which DER draws its alleged authority, 

it is clear that the water Supply Law, supra, invests IER with the power to gmnt 

pemnits urxier the act, where 
y 

11
• • • the prop::>sed source of supply appears to be not pre j-

udlicial to the public health. " 

OJnversely, it ~uld seem clear ~t a pe:cnit could properly be refused where the 

source of supply is prl;!jl.rlicial to the public hea.lth. There is oo question that 

this power was delegated properly to the Departm:nt of Health and was subsequently 

transferred by the legislature to IER.. 

. The Administrative Code (71 P. S. 539), the other statutory nail upon 

which IER would hang its hat, delegates the aut:OOrity to issue water ~rk pemnits, 

7. Article I~ Section 1 "The legislative power of this O::mtonwealth 
shall be vested in a General Assatbly, which shall oonsist of a Senate and a House -
of !Epresentatives. 11 
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. . • f;ci~u.i.c.te tr"Je.!.-i;,..i~J tl:~ c:>r!C~.itic_·~= t:.:.:::.·-~ ;.:.::.ic:~l ;·;~;:.:..:;.: 
nay be st.:pplied to the public, a;1::l to c::.drrd.niste:- sections one, 
tt-.u anc;l three of the Act approved April 22, 1905 (supra)." 

Lbes this language give absolute discretion to DER u:"llbited by tile guideline::; 

.i.np:>sed as to safety of the source of supply, r:otability and other matters specif­

ically mentialed in the statutes? There are bx> possibilities. Either the 1angua.ge 

qiDted was intended to be a delegation of autrority within the guidelines set out 

in the related statutes, in which case it is a proper delegation, or it is un-

limited arxi1 therefore, an mo::nstitutional delegation because it has no 

". • .!.imitations of a prescribed standard or starx3ards 
U1der which the autb:>rity and discreticn are to be exercised." 8 

Fcivoring, as we must, a <X4'1Structicn which Ufholds ·the CCI'lstitutionality of an 

Act we believe the fonner situaticn pertains. In further s~ of this cxn­

stnx:tion, we rpte that the 1968 ~t to the Water SlJR?lY I..aw of 1905 also 

JIEikes specific reference only to "adequate SUR?lies of safe water". 
9 

The seoorXI pr:oblan is that if, as we have suggested, the legislature 

has delegated no autb:>rity to IER regcu:ding altering or discxmtinuing a particular 

functiat of the water treat:nent plant unrelated to safety, quantity, arxi pttity of 

the wat.er, clearly DER canoot by its. own regulation invest itsel;£ with this 

autlx>rity, i.e., legislate under the guise of regulating. 

It is therefore our oonclusion that there is no autrority given IER 

by the statutes up;m which DER relies, to ~ate a reg-Lllation ~md.ttir.; it to 

. refuse to- allO'ft' a Imlhicipality to discxmtimte adding fluoride to its water supply. 

p 
~apparently recognizing the legal dilemna above outlined, urges us to. 

8. Water arxi Power Resources Bd. v. Green Springs Co. 394 Pa. 1 • 

. 9. Act of 1968, July 1, P. L. 290: 
(a) In m:der to ensure the furnishing of adequate supplies of safe 

water to the plblic, the Depart:nent of Health nay take acticn as hereinafter 
provided to assure the :[X)tability of water, and, if need be, the maintenance 
of proper tmatnent ·equipnent by evex:y, pemittee. · 

- (b) Whenever the Department of H~tn finds. any pennittee is 
failing to meet such standards of proper potability, or, if neect be the 
maintenance of proper treatment equipnent as eire necessary to assure a pota­
ble suwly to the plblic; it may m:der the pennittee to make correction there­
of within sixty days. On failure of the penni ttee to make any such .ordered 
cottection, the Department of Health may apply for an order· in the ccurt of 
CXIliiOl1 pleas of the c:cxmty where the penni ttee is located to take over the 
~ttee's water stwly arXl water treatment facilities for such period of 
time as may be necessary to make any such correction. In every su:::h case 
the costs of court actiat arXl expenses incident to making any such correction 
shall be lx>rne by the delinquent permittee as shall be ordered by the court. 
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DEP.. The key prO\rision to this az?':!!'.ent i::s tile fol:i..owi.ng: 

"The Depa.."i:rrent of Health shall have the poto.'er, and its duty 
shall l:e: (;;) to prote·-~ t'le he,-,1th of the people of this 
Camonwealth, and to detel::mine ar.d employ the rrost efficient 
and practical means for the prevention and suppression of disease. n 

It is clear to us that although this autb:Jrity might be sufficient to 

autb:Jrize the Department of Health to seek an injunction to prevent the rem::>v-..1. 

of fluoride f:ran a water suwlY ,10 it was never transferred to DER. 

'!be majority opi.nicn engaqes in a new· pxocess of statutoxy cx.nstruct:ial 

heretofore unknown to me. '1bere is no doubt that the statutoxy power given to the 

Department of Health to " ••• enploy the nost. efficient and practical means for the 

preventicn and suppression of disease." ••• was not transferred specifically to 

DER. 'lbe majority nevertheless finds a general intent to invest this authority 

(which incidentally, still remains in the Department of Health) in DER by finding 

that the legislature intended to confer sare portion o~ this autb::lrity upon DER • 

. It is of cxmrse clear that DER does have the autb::lrity to prevent disease as that 

relates to the need for water purity. But there is sareth.inq else a11:ogehller 

involved in this. case. carrying the majority IX>Sitian to its ultimate ocnclusion, 

DER can now make future ne:lical decisions on broad based public imnunizati.an 
·.tt 

pxograms or whatever, so long as the public water supply is the delivery vehicle. 
;::r~. 

!obre inportantly, once the prevention program is begun in a particular nll.lnicipalit"j, 

they may~ be able to discontinue it!l I don't believe our legislature ever, 

~ intended it to do this when the water \OIOrks pell!lit program was transferred fran 

the Department of Health. 

I \OlOuld therefore be ocnst;rained to sustain the appeal, on the limited 

grounds above indicated. We \OIOuld add our \<lOrd of agreerent with Judge W::lod, who 

said at the conclusion of his opinion in the Williamsport case, ~: 

· "We are not insensitive to the aversion many ·people feel 
toward such measures as the u5e of a public water ·supply for 
a purpose as that here concerned. In our view the problem of 
fluoridation is one for resolution by the legislature." 11 

10. Even if the Depart:Irent of Health had issued the order to the City 
of lebanon based on the above autb:Jri ty, this Board \OIOuld have no jurisdiction 
to· review it. We have no necessity to decide whether the Depa:rtlrent of Health 
prior to the 1971 transfer of authority to DER could have issued the refusal 
here in question. 

11. It is a mystecy to me hew the majority can agree with Judge W::lod's 
staterrent when they have just decided - at length - that the legislature has 
~ resolved · this very issue. 
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l. Tha Board has jurisdiction over the parties and subject matter 

fonnerly invested in the Department of Health to the Deparbnent of Envirormental 

Resources regarding permits for public water supply systems. 

3. The Department of Envirormental Resources was never invested with 

the general health powers oonferred upon the Deparbnent of Health to "prevent 

diseases by the rrost efficient and practical means" by the Mninistrative Cede 

of 1929, 52102 (71 P. S. 532). 

4. '!be Department of Envirormental Resources does rot have the autb:>rity 

by virtue of the Act of April 22, 1905, P. L. 260, (35 P. s. 713), or the Adni.n­

istrative Code, 52109 (71 P. s. 539) to prevent a municipality fnm rerovin] 

fluoride f:tan its plblic water supply. 

5. 'l'b:! re;ulations of the Department of Envirormental Resources nust be 

construed to give the Department no authority beyond that statutorily delegated to it 

by the legislature, and they nust follow the guidelines of that aut:b:>rity .del.eg'aticn. 

In closing, I \leuld sustain the appeal of Daem:m Strickler, 'l!t al, and 

the City of lebanon, Intervenor, and order the Depart::n"ent of Environmental 

Resources to grant the permit applied for by the City of Iebanon in a manner 

consistent with this opinion. 

DATED: .:mNUARY 2, 1975 

PAUL E. WATERS 
Member 
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In the Matter of: 

WILLIAM J. PAINI'ER 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 1710 I 
(717) 787-3483 

Docket No. 74-162-c 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AIXJUDICATION 

By Joseph L. Cohen, M:mber-(Issued Januaxy 17, 1975) 

This matter is before the Board on an appeal by William Painter from an 

order by the Depart:rnent ·of Environmental Resourc:;e:; issued to Appellant on July 10, 

1974. The order of the Dep3Ii:ment directed Appellant not to ''re-rent" certain 

dwelling mlits, owned by him, until said units satisfied the requirements of the 

order. , . For the reasons set forth below -we uplx>ld the order of the Depart:rnent 

and dismiss this appeal. 

•' 

FrnDlliG> ~ OF. FACI' 

1. AJ;:pellant is William J.( Painter, Box 498, Avella, Pennsylvania, an 

CMOOr of a duplex dwelling unit known as House 24-25, in the Village of Strida, 

Cross Creek Township, Washington County, Pennsylvania. 

2. AJ;:pellee is the Pennsylvania Department of Environmental Resources·. 

(hereinafter "DER") which administers, inter alia, §§1917-A and 1919-A of the 

Administrative Cbde of 1929, Act of April 9, 1929, P. S. 177, as an-ended 71 P. S. 

§5 et ~· 

3. On May 7, 197 4 , Appellee, on the basis of previous inspection a,nd investi-

gation, issued an order to the then owner of House 24-25, George Michaels, setting . ; 
forth certain ronditions alleged to exist in and around said property, finding said 
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oonditions to constitute a :p.lblic nuisance and ordering their abatanent. Said order 

was never appealed by George Michaels. 

4. Sanetime betl<leen the issuance of the aforesaid order of May 7, 1974, 

and July 10, 1974, the date of DER's order to Appellant in this pase., the 

Appellant purchased the aforesaid premises, House 24-25, in the Village of 

Cross Creek Tc:Mnship, Washington Co:unty, Pennsylvania, fran the said· .. George .Michaels. 

' 
Previous to the purchase fran Michaels, Appellant was the agent on the property. 

In fact, Appellant signed the postal receipt for the certified mail letter oontaining 

the departmental order of May 7, 197 4, to George Michaels. 

5. After an inspectionby personnel of the Department of House 24-25 on 

July 8, 1974, at which time the said premises were vacant, the r:Jepa.Ii:m:nt issued 

on July 10, 1974, an order to Appellant rot to rent House 24-25 as living 

aCCXllllOdations to any persons before -canpliance with the order of r.ay- 7
1 

1974, a oopy of which was attached to the order of July 10, 1974. The latter 

order, addressed to William J. Painter, had the following provision set forth 

in bold face type: 

"You are hereby notified that you. may not re-rent these dwelling 
units until you have CCI!lplied with the aba~t order issued you on 
May 7, 1974 (oopy enclosed) and notified. this office for a re-inspection." 

6. At the time of the issuance of the July 19, 1974, order to Appellant, 

there existed at House· 24-25, Village of Strida, Cros~ Creek Tc:Mnship, Washington 

County, Pennsylvania, the following dilapidated oonditions: 

a. The house w~ ~ a general state ~f disrepair. 
,. 

b. There was no water SuPply serving the house. 
,I 
~,, ~ 

c. The paper on the walls and ceilings in the house was peeling off. 

d. Electrical wiring walexpose& a.'"ld hanging from tlieeeiling. 

e. The YiJ'ldows and doors were in a state of disrepair: Heithc>.r wi.rXkY..n> 
nor doors were air tight; p::mes of glass wm--e missing frcr.1 the 
"rind~ which were in dElt".!ricn::ating frames and in need of reglazin;. 

f. The roof on the pranises was leaking. 

g. Mmy :roans had no electrical outlets. 

h. The stairs had no handrail. 

i. The floors on the front and rear porches were badly sagging and there 

were many missing floor boards. 

j. There ~ an excessive accurrulation of refuse and gal:bage in the rear 

yard of the pranises. 
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k. The kitchen ani· living room coal stoves had inadequately 

sealed vents at the chimney flue oonnection._ 

1. There were no rain gutters or dc:MnSJ;Outs on the structure •. 

m. A creek polluted with sewage overflc:Med into the cellar of the premises 
( 

causing two feet of septic effluent ,to stagnate in the cellar. 

n. The indooJ;" premises oontained exposed lath and missi.r!g: p~ter. 

o. The outdoor privy was badly out of pltmb and·was subsiding into the 

ground. There was hunan excranent found on the privy seat, the floor and the 

outside of the privy. '1he pit of the privy was filled to ground 1~1 with hman 

excranent and the said excrement was seeping fran the _pit over the ground. 

P• The foundation of the hous~ was out of pltmb and leaning. 

q. The cellar door frame had broken loose. 

r. The floors of the premises leaned toward the center of the house • 

s. The house was infested with rats:• 

t. There was a hole through the foundation in the basement • . . . · .. 

7. The aforesaid conditions existing in and about the premises in 

question oonstitute a hazard to health, safety and welfare. 

-~. Appellant rnade no serious effort to abate t.'1.e conditions set fort.~ 

in the departmental order of May 7 or July 10, 1974. · 

:' ; DISCUSSICN 
,. 

The oonditicns of the property ke so bad as to leave no question in 

the minds of the rilarbers of this Boo3fd that a nuisance detrfuental to health 

exists and that DER was justified in issuing an abatement order to _______ i 

lq;:pellant. Appellant does not seriously contest that his premises is in the oomitian 

described in the order of May 7, 1974, nor does he oontest the validity of the 

depart:Irental order of July 10, 1974. Appellant's reason for appealing the order 

of DER..'<()f May 10, 1974 I is his clai}n that departmental personnel prevented 
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hlm fran repairing the premises in question. There is no credible evidence 

.to support this-contention. Appellant made no serious effort to comply 

with the order. 

We construe the departrrental order of May 7, 1974, to be incorporated 

by reference in the order of July 10, 1974, and properly the subject matter qf 

this appeal. DER_~would have the .Board rule that the May 7, 1974, order, 
( 

not having been appealed within the appeal period, became final and not subject 

to review. While this is not a substantial issue in this case, we note that the 

earlier order was directed against Appellant's predecessor in title. While the 

order may be binding upon George Michaels, to whan it was issued, we are unable 

to cx>ncur with mB that it is also binding-upon .t:l:l~ present Appellant 

to whan it was not issued. We conclude, therefore, that with respect to Appellant 

the substance of the order of May 7, 1974, was incorporated into the departmental 

order to hlm of July 10, 1974, and, ther~fore, is properly before this Board. 

'l'nere-ls no question that - DER has· predicated its :orde;z; upQn a'; 

state of facts constituting a public nuisance. That it had the pJWer to do so, see 

Elias v. Environmental Hearing Board, 10 Pa··: Ccmnonwealth Ct. 489, 3l:i'A.2d 486, 489(1973 

The only question in this case is whether DER c~uld order 

Appellant not to re-rentl the affected dwelling tmi ts until they had been: found 

on reinspection to cx:nply with the requiremep.ts of the abatarent order of May 7, 

1974, which have, as noted above, been incorporated ihto the July 10, 1974, order. 

We believe, under all the facts of this case, that ·the order not to re-rent pending . . . 

cc.nplfance detennination i~ ~ valid _means of cari:ying out th~ responsibilities of 

DER in this area of housing cc:>de;\y.riolations. Re-renting under the 

-circunstances of this case is tan~unt to occupation of the premises. We find 

no reason why DER could not order these premises not to be occupied until 

.in canpliance with a validly issued departmental order. 

<XNCLUSICNS OF U>Jil 

1. '!he Board has jurisdiction over the subject matter and the parties 

herein. 

2. Sections, 1917-A and 1919-A of the Administrative Code of 1929, 

Act of April 9, 1929 1 P. L. 177, as· amended, 71 P. s. §51 et seq:, confer upon 
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DER the authority to order the abatement of conditions and nuisances detrimental to 

health and, for the .!_:Uq:Ose of invoking this authority, to ascertain in the first 

instance whether a given set of circunstances constitute a nuisance detrimental to 

health. 

3. There is substantial evidence produced in this proceeding to the effect 

that the premises of Appellant, whfch fo:r::rn the subject matter of the depa.rt:roontal 

orders of May 7 and July 10, 1974,' were on the said dates and all times thereafter 

maintained in a condition of filth, uncleanliness, dilapidation and disrepair as to 

be a nuisance detrimental to -health and properly subjec:t to an order. of abatement. 

4. The depa.rt:roontal order issued on May 7, 1974, to Appellant's predecessor 

in title, when first issued did not becx:rre legally binding upon ~llant; l:x:Mever, 

by attaching a copy of said order to the order of July 10, 1974, and predicating 

the order of July 10, 197 4, on the fo:oner order, said order of May 7, 197 4, became 

incoq:orated into and an integral part of the depa.rtinental order to Appellant issued 

on July 10, 1974. 

5. Given the~ circumstances of this case, IER was within its legal 
.. 

authority under §§1917-A·-and 1919-A of the. Admiriistrative Code of 1929, supra, _ 

to order Appellant not to re-rent House 24-25 in the Village of Strida, Cross Creek 

Tc:Mnship, Washington County, Pennsylvania, until such time as the Depa.rt:roont deter­

mines that Appellant had carplied with the order of qER under date of May 7, 1974. 

6. 'Ihere was no' s~tant:ip.l or crec:li15le evidence prcxluced on the reeord 

in this proceeding which tended to sha·lthat personnel of r>ER in any way obstructed 

' Appellant fran carplying with the ~pa.rtinental orders of May 7 and July 10, 1974. 

-19-
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ORDER 

AND Na'l, this 17th day of Januai}', 1975, the action of the Pennsylvania 

Department of Environmental Resources fran which Appellant, William J. Painter, 

took an appeal in this rratter is hereby sustained and the appeal dismissed. 

DATED:- January 17, 1975 

PAUL E. WATERS 
Ch.ail:rnan 

BY• ;;bel!_ ";(~ 
.J H L. COHEN 
Msnber 

, . 

. P 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

SOUDERS AND SOUDERS, et al. 

v. Docket No. 74-llB-w 

C~TH OF PENNSYLVANIA 
DEPAmMENI' OF ~ RFSCX.JRCES, Appellee, and 
HEMP!' BROS., IN:., Intervenor .... , .. 

ADJUDICATION 

By Paul E. Waters, ~ (Issu:rl January 17 , 1975) 

This matter c:x:nes before the Board as an appeal fran the issuance of 

a·pennit to Harpt Bros.,Inc. -(hereinafter Interven::>r), to conduct surface mi.ni.rq 

__ -~;Fairview Township, York County, Pennsylvania; pursuant to the Surface Minin;J 

eonsel:Vation and ~~t:ion 1lct, Act of tb~~-~3p, 1971, P.L. ~: 147,as ~~ 
52 P.S. 1396.1 • 

The Depar1;lnent of Envirorrrental Resources (hereinafter DER) , issued 

the pennit Ov-er protest fran Appellants, adjacent larxlowners, who alleged that the 

quan:y operation ~uld with attendant blasting damag~ _the aesthetic value of the 
. . 

area. and, that there was inadequate ccmpliance with:the law regarding reclamation - . ,• 
' 

activit?-es upon carpletion of the operati~. 

- -
FINDINGS OF FACr 

_;· 

1. On July 30, 1973, the Interven::>r herein applied to DER for a pennit 

to conduct surface mining operations in Fairview Township, York County, Pennsylvania. 

2. The proposed surface mining operation \'Olld canprise a l.irrestone 

quan:ying operation on a tract of land presently aYned by the Intervenor which is in 

close proximity to the Pennsylvania Turnpike in Fairview Township, York County. 

3. Prior to making application for a pennit to conduct quarryin; operationE 

the Interverx>r received on January i7 ,·- 1973, the approval of the- Fairview 

TOwnship Board of Adjustnent to operate a quany at the proposed site. 

4. The Intervenor's application.,,Application No. 4873SM1l, contained 

the necessary maps, plans, protographs, engineering and geological information and 

doa.m-entation as required by 52 P. s. §1396.4 and DER's Rll.es and Regulations pra!Ul.•-- · 

gated .thereunder. -21-



s. :curin;J the pendency of the application, the Appellants requested 

a hearing to oppose the Intervenor's application. 

6. DER conducted a lengthy fact fi.n:iin:3 hearing on January 23, 1974, 

in "Which every witness for the Appellants was allowed to voice opr:osition, and 

letters fran a rrurnber of individuals were considered. 

7. DER's Hearing Examiner, after giving due ronsideration 

to the objections raised by the Appel.Yants and the testinony offered by the Inter-. 
venor's witnesses, filed detailed written rea:mnendations with the Depart:Irent, recx::m-

rrending that special conditions be imposed on the pez:mit. 

8. After receiving additional engineerin;J and geological evaluations fran 

its own experts and havin;J given due ronsideration to all of the factors set out in 

the Surface Mini.ng Cbnservation and Reclamation Act, 52 P. s. §1396.1, et ~·I DER 

issued a surface mining pennit to the Intervenor which became effective May 17, 1974. 
-

9. This pe.rrni t cx:>ntained a list of rondi lions wi. th which the Intervenor 

is required to ccmply, includin;J substantially all of the recarmendations made 

after the hearing attended by Appellants. 

10. The area in which the pror:osed quarrying site is located and in mich 

the Appellants reside, is zoned for agricultural us~~ which, under the Fairview Town­

ship zonin;J laws, woold pennit a quarrying operation. 

11. Only nine hones in the area surround.in; the proposed quarryin;J operation 

......auld have a view of the quan:y. All of these nine b::mes are South of the Pennsylvania 

Turnpike which 'Y.Olld therefore be between these b::mes and; the quan:y operation. 

12. Of the nine l:J::mes "Which 'i.OUld have a view.of the pror:osed_ quarryin;J site, 

only five of than are within a tadius of, 2,000 to 3,000 feet of the pror:osed quarrying 

site, and none of them are less than 2,000 .~t frcrn the pror:osed quarrymg site. ·.:,.-: · 

13. The presence of another o~:rating Henpt Brcs. Quarry in Camp Hill has had .... 
l'X) effect, whether it be short teJ:m or long tenn, on the value of real estate in the 

.imre::liate vicinity of the quar:cy_, and not even on the value of those b::mes overlooking 

it in Green I.az:e Fcmns. 

14. The Green Iane Fams developnent "Which is adjacent to another Hanpt BroS •. 

quan:y is a sulilivision,· which arose subsequent to the tllre the'quan:yi.nq· 

operation had been established and wherein the hares ccmrarrl a high price._ 

15. Sane of these hanes in ~ vicinity of the earrp Hill Q..Ian:y are ITUlch 

closer to the operations of that quar:cy than any of the lnres in the vicinity of the 
. ' 

pror:osed Hanpt quar:cying site in Fail:View Township. 
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16. The p:ro!X>sed quarry.in;J operation will have no major or substantial 

:i.rrpact on property values in the vicinity of this operation, especially in light of 

its temporary nature. 

17. The earth barriers around the proposed quarrying site will be planted 

as they are formed with either crown vetch or multi-flower rows which \'.Oilld give 

these earth barriers a green surface. 

18. While there was not a tllnetable set forth in the plan with respect to 

a planting program, DER required that, as the overl::urden is stripped, it be planted 

by the next planting season in order to avoid any erosion or sedimentation p:roblE!llS. 

19. While thare was no detailed timetable with respect to the time in 

which the crushing plant 'WOUld be disnantled after the cessation of the quarry.in; 

operation, the regulations require that this be. cx:xnpleted within six ronths after 

tenni.nation of the quan:y.in;J operation. 

20. This t:inetable is further supplanented by the fact that reclamation, 

as required under Special Condition 14 attached to the pennit, shall be accanplished 

with the progress of the mining operation to the highest degree possible. If DER 

therefore felt that reclamation wasn't cono.u:-rent with the operation be.in; conducted, 

it 'WOUld require the opera"!Dr to perfom reclamation. WJrk. 

21. DER does not require the sul:mi ttal of a timetable for reclamation 

because the reclamation is to be concurrent with the mining operation, and it cannot 

dictate ~fast tlie mining operation shculd proceed; only that the reclamation must 

~ concurrent, and their standards are that within six_oonths of each step the reclama­

ticn has to be accx:mplished. In order to insure this·result, DER's regulations 

~ that backfilling or restdration _equipnent reinafu on site until restoration 

l.S accxxnplishe::i. 

22. According to all recogni~ damage criteria, the recorded vibrations 
.; 

fran the test blasts -were below that necessary to cause structural damage to even old 

prestressed plaster, nonna.lly the weakest construction material, at the instrumentation 

stations, in the .imnediate vicinity of the statio~,· or beyond the stations, in the .. 

same general direction. Therefore, dur.in;J noonal blast.in;J operations within the con­

ditions set forth in the Intervenor's pel:Itlit, the strucb.lres in the vicinity of the 

quarry will not be exp::>sed to possible damag.in;J blast.in;J vibrations or be affected 

by blast.in;J vibrations •. 

23. A foot w-aS stmPed on the grourd in the lmned.iate vicinity of the 

seisrrograph located on the sidewalk in front of one of the residences. The maximUm 

particle velocity measured as a result of that foot stanp:in:J was .460"/second exceedin; 
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test by 13 t:.itres • 

DisaJSSICN 

The Appellants allege that the J:urden of proof in this case shoold, by 

virtue of Article I, Secti~n 271 of the Pennsylvania Constitution be placed upon the 

Pe.t:rni.ttee, Intervenor Hempt Bros. ,Inc. They reach this cnrx::lusion because of remarks 

made on the floor of the State General Assembly prior to passage of the amendment, 

hlt du.rin; a speech thereon. It is tr,Ie that such state:nents deserve cnnsideration 

when there is need for the cnnstructicin of ambiguous language. 2 This amendment however 

is silent on the question. We therefore turn to the Rules of Procedure which govern 

the corrluct of prooeedin;Js before the Board. QJr Rules provide as follows: 

"§21.42 A private party appealing an action of the 
O:mnom.ea.l.th acting through the Deparbnent of Envil:ormental 
Resources shall have the hlrden of proof am hlrden of pro­
ceeding in the foil~ cases unless otherwise ordered by 

- the Board •••• (c) where a party w1:Xl is rot the applicant 
mlder of a license or pemit fran the O:mnonwealth protests 
its issuance or cnntinuation." 

We therefore cnnclude that the hlrden of proof properly rests with the 

Appellants. 

The major thrust of this appeal centers upon the cited cnnsti tutional 
·. ' 

amerrlrnent ani whether the JTI9lldates thereof have been properly observed by DER in 

issuin;J the pennit. In order to make this deteJ:min.ation we must firo out how the 

actions of DER fit in with the guidelines set for us in the leaclin;J case of Payne v. 

~ llPa. camonweal.th ct. 14, 312 A2d 86 (J.973) _wherein it is decided that 

' "The O:lllrts role must be to test the decision, under review-
of a threefold standard: (1) Was there cx::rni?liance with all· 
awlicable statutes and regulations releya:nt to the protection 
of the Com'onwealth's plblic natural resources?" 

We will discuss each o~ i:re three reqt.I.U::~ts, in turn, keepin] in mi.rd 

upon whc:m the blrden of . proof rested. 

The single allegation of viola'f;ion ·of stab.lte concerns the inadequacy of the 

time table of the reclamation plan filed wi~ DERby the Intervenor.3 

1. "!'he people have a right to clean air, p.1re water, __ aro to the preservatl.on 
of the natural, scenic, histoiic and esthetic values of the environrrent. Pennsylvania's 
p.lblic natural resources are the cotmOn property of all the people, including genera­
tions yet to cx:rre. As trustee or these resources; the Ccnrronwealth shall cnnserve 
.am maintain than for the benefit of all the people. (Adopted May 18, 1971.)" . 

2. kf: o~l931-;" May~8 ;P:r;. 1019 ;- - · · ·- · 

3. ~ stab.lte provid~~ "(2) Reclarration Pl~. A cx:mplete; ani d~tailed plan 
for the reclarratian of the lani affected. Except as otherwise here1.n Prt;>v~ded,. ~ed un­
less a variance for cause is specially all<:Med by the departrrent as herel.n prov.1: ' . 
each such plan shall include the following: (F) A detailed tilretable, for t:J;e accomphsh-

t f each major step in the reclamation' plan, arrl the operator s estJ.Il'ate of = ~st of each such step ani the total cost to him of the reclarration program;" 

-24-



I 
The time table plan is, in fact, as detailed as could reasonably be 

expected given the fact that rruch of the reclamation oork rrust be done concurrent 

with operations. The real concern seems to be that the Intervenor will leave a 

large unattractive structure or scarred areas long after the work is ccmpleted on the 

site. We are satisfied that this was never proposed 1:¥ the Intervenor, has rot been 

consented to 1:¥ DER, and is an enforcanent problan if and when it is to be any problan 

at a11.4 f 

The secorrl question which the Payne case irrl.icates nust be answered is: 

"I:Oes the record demonstrate a reasonable effort to reduce the environnental incursion 

to a minimum?" In order to ailS\'~ this question ~ have reviewed the evidence in an · 

effort to determine what if anything the Intervenor can do, soort of havin; no quan:yin:] 

. operation at all, which \-Olld give a ITOre aesthetically pleasin; nature' to the pennitted 

activity. I find no positive or a:mcrete ideas or averrues which are open to the 

Intervenor that can better preserve Appellants Article I rights than the present proposal 

to !:uild an earthen barrier and keep the necessary blastin; within safe limits.5 

M:win; to the third and final ~ concern: nr:oes the environrental hal:m 

which will result fran the challenged decision or action so clearly outwej,gh the benefits 

to be derived therefran ~t to proceed further 'V.OUld be an ab.lse of discretion?" --·----- - --· ___ .,..._. . . . ---- ··--· --------·-
There is a question as to whether this test is properly awlicable to private as 

opposed to public property usage. It raises Fourteenth Arrendm:mt questions 

which we .. will not attenpt :to answer at this tine, inasmuch as they have not been 

raised by Intervenor. 

II'he record does not ~lore the extent of l;enefit which will likely be derived 
' ' 

fran the quarrying operation. We can ohly~t.a.ke note of the usual and ~ll known uses 
. -~ . 

to.which stone can be put. Coupled with this is the inference that the Intervenor 
_;.· 

would not J:.e engaged in these proceedings unless it intended to operate the qua:rry 

at a profit. We are of course impressed 1:¥ the fact that this. is to J:.e a te!nforary 

opc-.ration. 6 In addition ~ have serious doubt whetl-,-~ even talp)rary ecoronic 

4. There are l::orrling requiranents which serve the very enforcarent purpose 
al::ove outlined • 

. 5. ~ll<;nt does rot contend that the Surface ~.ining eonservation and 
Ieclamation Act ~s ~tself unconstitutional. 

6. The est.i.rrated tirre for a:npletion,of the quarrying operations was stated 
to be three years. 
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·~ge 7 will be done to the nine hc::rrec:Mners living closest to the proFQsed quany. 

'Ihere will be an effect on the aesthetic value for the present occupants and this 

ooncem is not unjustified or rmformded. But weighing this, as we must, against the 

benefits that can reasonably be expected fran the operation, it is clear that DER did 

not abuse its discretion in granting the pennit. 

The sane guidelines applied to the Intervenor's blasting proFQsal lead to 

the sane oonclusions. The Intervenor conducted a ntl!Tber of test blasts on the 
f 

site and the rmchallenged and ovexwh~lming evidence was that the proFQsed blasting 

for the quan:y operation will be safe for all structures in the area. If the tests 

and calculations reganling the blasting safety tum out to be inaccurate, we are not 

unmindful of the fqct that our decision does not in any way abrogate the substantive 

rights of the adjoining property c:Mner to be rec:anpensed for any and all actual damage 
. I 

tQ their property. 

a:.:NCLU'3ICNS• OF Im 

1, 'Ihe Board has jurisdiction oVer the parties and subject matter of this 

pxoceeding. 

2, The action of IER in granting the permit to Intervenor Harpt Bros., Inc. 

is consistent w.i,th the concept of "controlled developnent" of natural resources-:-rather 

than no devel~t. 

3. 'Ihere has been no violation of Article 1, section 27 of the Pennsylvania 

Constitution, and all statutes and regulations have been ccmplied with in the issuance 

of a surfa~ min;i.,ng pexnri,t to Inte.rvenor. 

ORDER 
t ., 

AND l'.X:W, this 17th day of Januazy, 1975, the action of I:ER in issuing a 
' . . 

I I , ,.t 
surface mining pennit to Hatpt Brothers, Inc., J;ntervernr, is hereby sustained, . . . 

~ 

and the appeal of Souders and Soudel::s, t/a' S'atider Brothers, et al is hereby dismissed. 

-· .f.' 

BY: 
PAUL E • WATERS, Chai.J:rnan 

JOSEPH L. a:mN, Merrber 

7. we are surprised, but impressed, by the evidence indicating no value 
loss to J:xJrres located near one of the Intervenor's other quan:y operations . 

.Jli\TED: J1INUAR{ 17, 1975 -26-
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In the Matter of: 

• -. . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

WILLIAM E. NASH ai_1d JULIA NASH, 
his wife Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Joseph L. Cohen, Merber-Issued January. 27, 1975. 

74-040-c 

'!his matter is before the Board on the appeal of William E. and JUlia 

Nash, husband and wife, fran the action of the Department of Envi..rormental Resources 

of the Camonwealth of Pennsylvania in refuSingto grant the Appellants certain 

exc;eptions to the sewer connection ban which the Department of Environmental Resources 

' imposed upon the sewerage system of the Borough of Lansdale, funtgamery County, 

PennSylvania. Appellants desire relief fran-the ban in order to aOiiJ.ire building 

pelJII.its fran the Borough of Lansdale which ~uld pe:tmit them to build custan built 

hates on a subdivision which' they own in the Borouqh • 

.. 
FINDlliGS OF FACI' 

1. Appellants, William E. Nash and Julia Nash, his wife, reside at 125 

Laurel Lane, Lansdale, funtgomery ·County, Pennsylvania. William E. Nash is engaged 

in the construction of custan residential hares in the Borough of Lansdale. 

2. Appellee is the Departrrent of Environrrental Resources of the Carreon-:-

wealth of Pennsylvania, (hereinafter "DER"), an:1 is that agency of the Cc.tmonwealth 
.. 

charged with the administration and enforc:e!leilt of the Clean Streams Law, Act of 

June 22, 1937, P. L. 1987, as amended, 35 P. s. §691.1 et ~· 

-27-



3. ·On Februacy 16, 1973, Appellee, through its Regional Sanitary 

Engineer, c. T. Beechwood, issued an order to the Borough of Iansdale, M::mtganery 

Co'lmty, Pennsy 1 vania, by which the Borough was ordered to prohibit any additional 

discharge into its sanitary s;'Mer system or treatment facilities without written 

authorization from DER, except that such prohibition shall not apply to 

connections to approve sewers which will serve new construction for which building 

permits were issued prior to the aate of the receipt of the said order. 

4. DER, Appellee herein, has adopted a policy of granting exceptions 

to sewer connection bans, which policy is set forth in the Sanitary Engineering 

Policy . ~- Procedure Manual of DER. This p:>licy is stated as follcMs: 

"1. Where building pennit for new construction was issued 
by the rmmicipality prior to or on the date of receipt of the ban. 

"2. Where the connection will serve an existing occupied 
dwelling built prior to the date of receipt of the ban. 

"3. Where the connection will result in no increase in sewer 
flows to overloaded facilities." 

5. Saootirne during the year 1969 Appellants. acquired a tract of land at 

the east end of the Borough of lansdale, between lansdale Avenue and Vine Street anq 

beb\>een 6th and 4th Streets. 'Ibis tract of land is known as the "Gillinder tract". 

_After the aoquisi tion of this tract Appellants applied to the Borough of Iansdale 

for aw:rovaJ. .of a subdivisioo .plan for this tract. The subdivision -plan was a:pproved 

by the Borough on October 26, 1969. The subdivision contained 17 lots, building 

peDnits ~or holo of which were aoquired by Appellants prior to· the institution- of .. 

--the sewer connection ban by DER. 
--· --

6. On or about Februacy 22, 1971, the Borough of Iansdale made application 

to DER for a permit for a sewer extension tO .serve the Gillinder tract 

acquired by Awellants for which previous subdivision approval had been granted by 

the Borough. In response to the said appl~cation, DER, through its Pegional · 

Sanitary Engineer, C. T. Beec::hwood, issued the Borough of Iansdale a permit no. 4671406 

for the construction of said sewer extension. 

7. Subsequent to the approval by the Borough of the subdivision plans for 

the Gillinder tract and revisions thereof, At;pellant William E. Nash entered into a 

subdivision agreement with the Borough for the developrent of the tract arxl 

rtade a land acquisition loan in the anount of $130,000.00 on Septanber 23, 1970, which 

loan included approximately $68,000. 00 pledged for public improverrents on the tract. 
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Of the funds so pledged, apprOKimately $12,000.00 remained in escrow as of the date 

of the hearing. '!he total arrount owed by Appellant on the loan,· including the escrow 

sun, is approximately $7q.ooo.oo to $80,000.00 as of the date of the hearing. 'Ihese 

sums are exclusive of interest which is at the rate of 9% per annum. In addition, 

Appellant is paying app:rox:imately $2,700.00 a year for real estate taxes en the 15 

lots of the subdivision which have not been sold. 

8. On Januacy 30, 1974, AJ;:pellants requested DER to grant exceptions _ . · 

from the sewer ex>nneCtlon ban of Fel:!rJ,lary 16, 1973, to penni.t the oonnection of 

15 sewer laterals to the Borough's se;er system. Said request was denied by DER, actinq 

through c. T. Beec!fwood, its Regional Scin:itary Engineer, by lettel;' dated 

Februacy a·, 1974. 

9. With respect to the 15 lots for which Appellants sought and. were d~ed 

by · DER exceptions from the sewer oonnection ban, Appellants· ~e not in 

possession of Brr:f building penni.ts fran the Borough of Lansdale prior to the effective 

date of the sewer oonnection ban. 

10. During the calendar year 1973 there were 21 properties in the Borough 

of Lansdale which were derrolished and the land on which they stood ex>nverted to 

parking facilities. '!he number of lavatories in these properties totaled 23. Eight 

of these properties with a total of nine lavatories were dem::>lished prior to the institution 

of the sewer connection ban in the Borough of Lansdale, 1-bntgonery Comlty, Pennsylvania. 

11. During the calendar year 1973 the Borough of Lansdale issued 210 building . 

penni.ts, despite the fact that on Februaxy 16, 1973, DER isSued the sewer­

oonnection ban to the Borough. 

-. 

12. Because of the fact that in 1973 the Borough issued 210 building penni.ts, 

an tmSpeCified nurcber of which necessarily involved connections to the sewage treat­

ment facilities of Lansdale, it is inpossible to deteJ:mine fran the state of the 

record whether the number of such connections was rrore or less than the number of 

sewer diSCX)nnections resulting fran the 1973 dem::>li lions to which reference· has been 

made above. It therefore carmot be detennined whether the projected fl~ of sewage 

from the 15 properties for which Appellants request sewer connection ban. exceptions 

would not result in an increase in sewer fl~ to the Lansdale Borough sewage treat­

ment plant. 
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DISCUSSION 

On February 16, 1973, nnder the authority of the Clean Streams 

Iaw, Act of Jnne 22, 1937, P. L. 1987, as amended, 35 P. s. §691.1 et ~·, DER 

issued an order to the Borough of Lansdale, r.bntgorrery County, Pennsylvania, 

requiring it to accept no further sewer connections to its sewerage facilities 

nnless so pmnitted by DER. The reason for issuing the ban was that the sewage 

treatment facilities of the Borough of Lansdale were hydraulically overloaded, 

thereby resulting in discharges of r<M or inadequately treated sewage to 

the waters of the Camonwealth in contravention of its pennit corrlitions. There 

is currently before the Board an aweal perrling initiated by the Boroogh of 

Lansdale to contest the validity of the order of DER instituting the sewer 

connection ban. The present Appellants are Intervenors in that proceeding 

which is docketed as Borough of Lansdale v. Ccmronwealth of Pennsylvania, 

Departrrent of Environrrental Resources, E.H.B. Docket No. 73-057-c. The 

intervention of Appellants in that case was for the purp::>se of contesting 

the validity of the ban instituted by DER. 

The subject matter of this lldjudication is an appeal by Mr. am Mrs. 

Nash fran the action of DER in refusing than exceptions t 0 the sewer connection 
+ . 

ban irrp:>sed on the Borough of Lansdale for the benefit of 15 of 17 lots of a 

subdivision in the Borough owned by Appellants. 

Appellants are engaged in the business of custan heme construction 

in the Borough of Lansdale, MJntgorrery, Pennsylvania. 8ane tine in 1969 they 

purchased the "Gillirrler tract" in the Borough of Lansdale for develor:ment as 

a residential ccmnunity. They applied for am obtained approval of the Borough 

to subdivide the property into 17 separate parcels of lam. Appellants 

have expended substantial sums of rroney in atterrpting to ilrprove this subdivision, 

am have borrc:Med considerable sums in order to build am sell custan dwellings 

in the subdivision. As a consequence of departrrental action in irrp:>sing th~ 

sewer connection ban on the Borough of Lansdale am the refusal of 

~to grant exceptions to Appellants with regard to the 15 lots on their 

subdivision, the Appellants are not able to realize a return on their investments 

am, rroreover, are incurring heavy interest costs and real estate taxes in 

respect to these 15 lots. 

Appellants conterrl that they are entitled to an exception fran the 

sewer connection ban for the follCMing reasons: 
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1. The issuance of a penni t to the Borough of Iansdale for a sewer exten­

sion to serve AppellantS' subdivision, wnich permit was granted to the Borough by 

DER in 1971, oonfers UfOI1 Appellants a vested right to cOIU1ect to that 

extension irrespective of the issuance of the sewer connection ban. 

2. Appellants are entitled to the requested exceptions for the reason that 

they fall within the policy of DER in granting such exceptions. 

3. The circumstances attendant to AppellantS'; subdivision are equitably 

equivalent to the policy of DER in gra.ntin:.J exceptions to sewer connection. bans. 

Appellants claim that they have aCXillired a vested right to connect 

to the sewer systan of the Borough of Iansdale and that this right accrued pi:ior to 

the imposition of the sewer connection ban of Februa:ry 16, 1973. '!hey base their 

claim upon the fellating facts, all of which occurred prior to the .imposition of the 

sewer connection ban: 

1. '!he Borough of lansdale gave approval to the Appellants' subdivision 

plan, 

2. Appellants entered into an agreement with the Borough of lansdale and 

First Federal Savings and I.oan Association of lansdale under which the Nash 1 s 

borrowE;!d approximately $68,000. 00 and pledged the same for public irrprovarent on 

the sul;xlivision project, 
., ·~··· 

3. Appellants directed and constructed all necessaxy public ilrprovercents 

on their subdivision, and 

4. DER granted the Borough a -pe.nnit for a sewer extension to serve 

Appellants 1 sulx1ivision. 

Regardless of the nature of the legal rights aCX:IUired by Appellants vis-a­

vis the Borough Of Lansdale 1 theSe rightc; Cann::>t Stand .againSt Vali4 exerciseS 

of th~ police pc:Mer. DePaul v. -Kauffman, 441 Pa. 386, 272 A.2d 500 (1971). As the 

Court stated in DePaul, ~,. at 272 A. 2d 504: 

"It has long been reoognized that property rights are not 
absolute and that persons hold their property 'subject to valid 
p::>lice regulation, made, and to be made, for the health and a::mfort 
of the people. * * *' Nolan v. Janes, 263 Pa. 124, 131, 106 A.235, 
237 (1919). II 

With regard to any claim based upon irrpa.iment of oontractual obligations , 

the language··of.the·eourt in DePaul,~, at 272 A.2d 506-507 is disp::>sitive: 
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11 
••• it must be borne in mind that 'the interdiction of 

statutes impairing the obligation of contracts does not prevent 
the state fJ:Olll exercising such powers as * * * are necessary for 
the general gcod of the public, though rontracts previously entered 
into between individuals may thereby be affected.' Hane Bldg. & 
Loan Ass'n v.Blaisdel~290 u.s. 398, 437, 54 S. Ct. 231, 240, 78 
L.Ed. 413 (1934). This Court has itself recognized that '[t]he 
a:nstitutional protection of the obligation of contracts is neces­
sarily subject to the police power of the state, and therefore a 
statute passed in the legitimate exercise of the t:elice power will 
be upheld by the courts, although it incidentally destroys existing 
contract rights. * * * 111 Zeuger Hilk Co. v. Pittsburgh School 
District, 334 Pa. 277, 280, 5 A.2d 885, 886 (1939) ••. 11 

Regardless of the foregoing principles, however, we do not believe that 

Appellan~ had a vested right to connect to the sewer systan of the Borough of 

I.ansdale. We are of the opinion that the nature of this interest is a conditional 

privilege at best. See: Carrronwealth of Pennsylvania, Department of Environmental 

Resources v. Borough of Carlisle and Carlisle Borough Sanitary Sewer Authority, 

and Borough of Carlisle and Carlisle Borough Sewer System Autl':ority v. Carrronwealth 

of Pennsylvania, Depa.rt:rrent of Environmental Resources, (No. 1748 c. D. 1973 and 

1774 c. D. 1973, issued Decanber 27, 1974), in which the Court stated: 

11 
• • • The DER order in question rrerely restricted issuance 

of new sewer pe:oni ts in which property CMI'lers na.~ have no property 
right whatever. MJre accurately, property CMI'lers may be said to 
t:essess a rrere privilege of utilizing a sewage collection system of 
the municipality up:>n obtaining a pe:onit which is issued under limited 
conditions. • •• 11 (Footnote anitted). 

Inasnruch as the matter na.~ before this Board is an appeal fran the action 

of DER in denying Appellant's-request for sewer connection ban exceptions, 

we are not at liberty in this proceeding to inquire as to the validity of the ban 

itself. F. & T. Construction Co., Inc. v. Depart:Irent of Environmental Resources, 

·· 6 Carrronwealth Ct. 59, 293 A. 2d 138 (1972) • 

Bec:."l.Ee of the foregoing considerations it cannot be said that the sewer 

connection tan imposed en fue Borough of Lansdale by DER on February 16, 1973, 

could not constitutionally interfere with Appellants 'rights' to connect to the 

Borough of Lansdale sewer system. We must naN inquire, however, whether Appellants 

are entitled to connect to the Lansdale sewer systan by virtue of established 

depa.rt:Inental policy granting exceptions fran sewer connection bans or by the policy 

of this Board to grant such exceptions where the facts of the case indicate circum­

stances equitably indistinguishable fran those under which the departrrental policy 

...uuld grant an exception. 

Because Appellants are in the business of constructing custan built horres, 

they are unable to acquire building penni ts with respect to any parcel of land unless 
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and until they have plans and specifications with respect to a proposed building 

on such parcel. While they do build sane custan built hones for speculation, the 

majority of their building depends upon acquiring customers for whan they build hanes 

according to their custaners' wishes. 'Ihus, the Borough of Lansdale will not grant 

than building penni.ts for custan built houses u."ll.ess they have the plans and specifi­

cations therefor. Inasmuch as this depends upon aa;ruiring custarers and settling 

upon individually determined building plans rather than building according to a pre­

detennined nodel on a mass basis, Appellants are effectively precluded fran obtaining 

building pellllits fran the Borough of Lansdale for all their lots at one time. Because 

of the nature of their business, Appellants were unable to obtain building pemri.ts 

fran the Borough of Lansdale for their entire subdivision prior to the imposition 

of the sewer connection ban. In fact;. out--Of 17 lots in the subdivision, they were 

only able to obtain 2 permits prior to the imposition of the ban. It is acknowledged 

that when they applied for the exceptions to the ban in 1974 they were not in possession 

at that time of building permits for lots for which they were asking that exceptions 

be granted. Clearly, Appellants are not entitled to exceptions for their 15 lots 

for the reason that they were not in possession of valid building pennits prior to 

the imposition of the ban in regard to these lots. 

Inasmuch as Appellants are engaged in the business of new hare construction, 

they ,~-1ere not able to qualify under another policy of DER whereby 

an exception ~d be granted "where the connection will serve an existing occupied 

dwelling built prior to the date of receipt of the bar!•·" Appellants tried to bring 

themselves within another policy of DER whereby DER would 

grant an exception to a sewer connection ban where the connection will result in 

no increase in sewer flows to the overloaded facilities. The evidence introduced 

by the Appellants to support this contention consisted of showing that during the 

year 1973 there were darolished within the Borough of Lansdale 21 structures having 

within than a total of 23 lavatories. These structures were totally darolished and 

the land on which they follllerly stood is rt::M parkin;r lots. Appellants then argue 

that the 15 lots for which they seek exceptions to the sewer ban, when hones are 

built upon than, will not contribute nore sewage flows to the Borough treatm:nt 

plant them existed on the date the ban was imposed. 
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We cannot accept Appellants' contentions for the facts of the case 

do not bear then out. Appellants have the burden of proving their entitlement 

to an exception. F. & T. Construction Co. v. Department of Environmental Reso~es, 

supra •. The evidence clearly indicates that during the year 1973 the Borough issued 

210 building per:mits. Admittedly not allafthese building pemits resulted in additional 

sewer connections. However, no substantial evidence was produced terrling to shCM 

that the granting of these 210 building per:mits would not result in additional 

sewage flCMS over and above those which were teminated by the derrolition of the 21 

structures to which reference was made above. Absent such a shCM'ing we cannot even 

consider Whether Appellants are entitled to exceptions based UfOn this stated FOlicy. 

Clearly, on this issue, Appellants have not sustained their burden. 

l-breover, we are of the opinion that this exception does not pemit the 

inteJ:pretation Appellant advances. The Department has interpreted this exception 

to be available only with regard to the same parcel of land. Thus, for example, 

where. an existing structure on a particular parcel of land is destroyed, this 

exception· allCMS an::>ther structure to be erected and sewage facilities provided 

where there would be no increase in the am:>unt of sewage fleMing to the already 

overloaded system. It does not penn:it, under the Department's inteJ:pretation, the 

transfer of sewer connection privileges fran one parcel of land to an::>ther, as 

suggested by Appellants. We are inclined to accept the Department's construction 

of its a-m fOlicy in this regard. Therefore, even if Appellants prove that the 

expected sewage flCMS fran the 15 lots would not exceed the flCMS fran the properties 

in other parts of the Borough which were destroyed, they would not be entitled to 

sewer ban exceptions for that reason. 

ApPellants invite the Board to create an exception for then because, according 

d be "de m:in:imis" to their expert witness, the sewage flCMS fran the 15 lots woul - ::.:..;_ __ _ 

insofar as adding to the pollution flCM to the waters of the CcmrDnwealth is concerned. 

we are persuaded by DER's argurrent, hCM'ever, that to allCM an exception 

DER in imposing sewer 
on this basis would totally undermine the policy of 

connection bans. 'Ibis invitation we decline to accept. 
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Appellants claim they have been prejudiced by the fact that they are 

builders of custan horres and that therefore they cannot obtain building pennits 

for their entire subdivision at one tiJre, Therefore, they argue; that consideration 

of their method of conducting their business should incline the Board to fashion 

an exception for than. We declined to do that: S=e Camonwealthv • .Moarn~eries, Inc. 

E.H.B. Docket No. 72-395 (issued December 31, 1973) • We adhere to our decision 

in MJon on these issues for the reasons stated therein. We stated in M:x:m: 

''We understand MJon and BACS to be contending, first, that by 
the very nature of their h:lme building operation they were precluded 
fran obtaining building penni ts prior to the date when this sewer 
connection ban was imposed. They distinguish this circumstance fran 
the situation where sane entity, not a custan builder of banes, could 
have sought and obtained building penni ts soon after receipt of sub­
division approval and sewer extension and construction authorization. 
They also allege, in support of their first contention, that by the 
very nature of their business they were required to spend considerable 
sums in site preparation prior to finding a purchaser. They allege 
that the arrount of this investment may actually be much greater than 
that of a contractor woo, before he finds a purchaser, prepares the 
site, obtains building pennits and corrpletes his construction. 

"They assume that the reason why the Department will consider an 
exception when a building penni t has been obtained prior to the i.nJF.osi­
tion of the ban is that the Department has recognized the fact that a 
builder has made a substantial ccmni tmant in reliance ~n his building 

pennit. M:x>n and BACS reason that they have made as much, if 
not nore of a cannitmant, in reliance upon the fact that they 
were notified by the TCMnship that the Department had issued 
Water Quality Management Pennit No. 0970423 to the Authority, by 
the teJ:ms of which the Authority was authorized to construct 
pump stations, sewers and appurtenances and to discharge treated 

:i sewage to the waters of the Ccrrm.:mwealth. 

* * * 
"We have considered the first contention and we hold that this 

Board will not create a new ground for an exception to a sewer connection 
ban based upon the distinction between a custan bane building opera-
tion and a"l operation which is not, or based alone ~n the ordinary 
ramifications of that distinction. In the first place we would be 
"opening the D:x>r" to a plethora of claims by bane builders who, for 
obvious reasons, would insist that no sewer connection ban would 
ever be applicable to than because they were custom bane builders. 
Such claims could certainly defeat t.l-}e p'Llrj:X)se for which the ban was 
intended and could lead to great confusion and uncertainty. In the 
second place, we are persuaded that a custom bane builder should be 
held to the date when a building penni t is granted in detennining 
whether an exception is granted to him since he certainly has an 
opportunity to find his purchasers at a stage no earlier in his develop­
ment plans than his non-custan bane builder connterpart." 

Finally, we decline to create an exception based upon the water quality 

penni t issued to the Borough of Lansdale in 1971 which authorized the construction 

of a sewer extension to serve the Appellants' subdivision. In doing so, we note our 

discussion above regarding vested rights and the police p:Mer. Further, we have 
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reviewed our Adjudication in M:x>n Nurseries, Inc., supra, and have rE:oonsidered our 

di.scussion therein relative to whether a .t;:elJ'Ilit for a sewer extension granted a 

municipality to sexve a given subdivision would create a vested right in the owner 

of the subdivision to connect the lots in his subdivision to the municipal sewer 

system irres.t;:ecti ve of the issuance of a sewer connection ban. In doing so, we deem' 

it appropriate to refomulate our position in this regard. 

What is a:xrm:mly designated as a "sewer connection ban" derives fran the 

authority of tt.R, under the provisions of the Clean Streams raw, supra, 

to prohibit further sewer connections (§203(b), 35 P. S. §691.203(b)) and to require 

conduct, previously not requiring a pennit, to be subject to .t;:elJ'Ilit (§402,35 P. s. 

§691. 402) • MJreover §202 of the Clean Streams I.aw, supra, provides in relevant 

part as follCMS : 

"No municipality or .t;:erson shall discharge or penni t · the dis­
charge of sewage in any manner, directly or indirectly, into the waters 
of this Carm::>m-realth unless such discharge is authorized by the rules 
and regulations of the board or su:::h .t;:erson or nrunicipality has first 
obtained a pennit fran the depart:lrent." 

25 Pa. Oode §91.33 provides as follows: 

"(a) A pennit will not be required for the discharge of sewage 
or industrial wastes into a sewer, sewer system or treat:rrent plant 
which has been approved by a pennit fran the Depart:rrent, provided 
that the sewer, sewer system or treat:rrent plant is capable of con­
veying and treating the discharge and is o.t;:erated and maintained in 
accordance with the pennit and a:r;:plicable orders, rules and regulations. 

"(b) No .t;:erson or municipality may authorize or pennit the added 
discharge of sewage or industrial wastes into a sewer, sewer system, 
or treatment plant owned or o.t;:erated by such .t;:erson or municipality 
without written authorization fran the Depart:lrent if such .t;:erson or 
nnmicipali ty has previously been notified by the Depa.r1:lnent that 
the sewer, sewer system, or treat:rrent plant is not capable of con­
veying or treating additional sewage or industrial wastes, or is not 
o.t;:erated or maintained in accordance with the pennit or applicable 
orders, rules and regulations." 

The law and the regulations of DER make it abundantly clear 

that DER has the authority to ban sewer connections to an overloaded 

sewage treat:rrent facility. MJreover, the regulations are clear that while a pennit 

is not required for the discharge of industrial wastes into a sewer system or. treat­

rrent plant which has been approved by departmental pennit, under certain conditions, 

a pennit for the added discharge of sewage and industrial waste into such a system 

is required where DER has previously notified the municipality that the 

sewer system or treat:rrent plant is not capable of conveying or treating additional 

or industrial wastes • • • ·• 
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It is, therefore, indisputably clear that when DER imposed a 

sewer connection ban on the Borough of lansdale, the Borough was ro longer in a 

position to accept new con!1ections to its system except as such connections were 

specifically authorized by departmental penni.t. Thus, while Appellants did not 

require a ~t prior to February 16, 1973, to connect to the Borough of lansdale 

sewer system, thereafter they wore J:Eqt.ri.red to do so subsequent to that date. The 

process of granting exceptions to the ban is in reality a pemri.t issuing process 

authorized under 25 Pa. Code §91. 33 {b) . 

This process being explicitly authorized under the law and regulations, 

this Board has a responsibility to fashion its Adjudications so that clearly enunciated 

and strong public policy embodied in statuto:cy and regulato:cy provisions of the 

Ccmnonwealth are not likely set aside for insubstantial reasons. For 

the foregoing reasons, we are of the opinion as follows: 

1. That a pemrl.t granted to a rm.micipality for a sewer extension to serve 

a given subdivision within such rnunicipali ty does not in and of itself confer upon the 

owner of the subdivision the unrestricted right to connect to that sewer extension. 

2. The right of a subdivision owner to require connections for his 

subdivison to a municipal sewer system is subject to proper police p::Mer exercises 

by the Ccmnonwealth. 

3. The only basis upon which the Ccmtonwealth rray be required to penni.t 

an exception to a previously imposed sewer connection. ban is through such action 

by the Ccmnonwealth as to arrount to an estoppel against the Ccmnonwealth fran 

refusing to grant a ~t for an exception. 

We believe that in the exercise of its police p::Mer neither the Camonwealth 

ror an agency thereof can be estopped except for cogent reasons. othe:rwise, properly 

enacted exercises of the police pcMer could be easily subverted. This Board chooses 

to defer to DER under proper legislative authority where DER 

has the undoubted right·-to take action. If DER in dealing with a 

party actively misleads that party to its detriment this Board will issue an exception 

to a sewer connection ban where the policy of DER and the previously 

enunciated policy of the Board do not allow it. 

We feel that this case does not present those overriding issues of fairness 

and estoppel which would preclude the Ccxmonweal th fran enforcing the sewer connection 

-37-



.•. 

ban as against Appellants. The equities in this case in favor of the Appellant are 

similar to those in F. & T• Construction Co., Inc. v. Depa.rbrent'9fEnvironmental 

Resources, supra. In light of that opinion and in light of the fact that the 

elenents of estoppel are not present in this case, we refuse to overrule 

DER in this instance. 

<DNCI..USICNS OF IAW 

1. The Board has jurisdiction over the subject matter and the parties 

herein. 

2. The Clean Streams L:.M, Act of Jtme 22, 1937, P. L.. 1987, as arrended, 

35 P. s. §691.1 et ~· authorizes DER "to :iJnr.ose sewer connection bans upon rmmicipal 

sewerage system; where such system receives raw sewage in excess of its designed 

<::apacity, causing ov~loads to the system and discharges of raw and/or inadequately 

treated sewage into the waters of the Camonwealth. 

3. Regardless of whether a party has a vested right or a contractual 

right to connect to a given rmmicipal sewerage system prior to the institution by 

DER of a sewer connection ban, the :iJnr.osi tion of such ban prior to the exercise 

of said "right" of connection validly precludes the connection to the sewerage 

system without prior approval of DER, where no building pennit has been issued. 

4. All vested and contractual rights of private parties are held subject 

to the valid exercise of the state's p:>lice :IXMer. 

5. A party requesting exceptions to a sewer connection ban has the burden 

of establishing his en,.titlarent thereto, and, failing to do so, has no valid basis 

for relief before this Board. 

6. Appellants herein offered no evidence which would entitle them to an 

exception tmder the policy granting exceptions fran sewer connection bans established 

by DER or by this Board. 

7. The evidence presented by the Appellants does not establish a set of 

circumstances equitably indistinguishable. from those circumstances tmder which 

exceptions to sewer connection bans are penni tted by DER or this Board • 

8. The policy of DER with respect to sewer ban exceptions is a reasonable 

policy. 

9. Appellants are not entitled to sewer connection ban exceptions for 

their 15 lots on their subdivision for which they made application. 
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0 R DE R 

AND NCW, this 27th day of Januaxy, 1975, the action of the Pennsy1 vania 

Department of Environmental Resources in denying Appellants 15 exceptions to the 

sewer connection ban of the Borough of Iansdale is hereby sustained and the appeal 

dismissed. 

J::lATED: Januaxy 27, 1975 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

R:NALD E. FREEZER and GOORGE L. vmDS 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
LYccro:NG COWTY SANITARY CX>MMITI'EE 

Docket No. 74-164-W 

ADJUDICATION 

BY: Paul E. waters, Chairman (Issued--January 31, 1975) 

This natter cx::xoos before the Board as t\\U appeals from the refusal of on­
• 

lot sewage disFOsal pennits to Appellants Ronald E. Freezer ani George L. "Vb:lds 

by the Lyooming Cbmty Sanitary Cormittee in consultation with the Depart:Irent of 

Environmental Resources. 

The original application for permits was denied May 8, 1974, to Appellant 

WXlds and, on July 12, 1974, a penni.t :iSsued to Appellant Freezer was revoked. 

Because of new regulations and a claim by the Appellants that~ an atployee of the 

County having charge of the permits was biased and the fact that he had left the 

atployrrent of the Cbmty, new applications were accepted for the sane lots in Fair­

field ToWnship. The nEM sanitary administrator for the Comty inspected the deep 

pits to again detennine the suitability of the sites for on-lot systans. A hearing 

was held by the Cbmty o:mnittee and again the pennits were denied based on the soil 

conditions. 

On AU]U.St 26, 1974, the new rouney sewage enforcarent officer examined the 

deep test pits on the sites. On Appellant Freezer's lot extensive rrottlingl 

i.. "Mottling is, in simplest terms, a variation in the coloring of soils. When that variation shows 
a concentration of redder colors in some spots, ancf grayer colors in others-a variation in "chroma", 
in particular-it will almost invariably be due to segregatiolt of iron compounds from other components 
in the soil, and especially segregation of reduceq (ferrous) iron compounds from oxidized (ferric) iron 
compounds. Iron compounds in the soil in the presence of air for any extended period of time will 
oxidize to the ferric state; ferric compounds are generally red. If the water table rises to a given level 
for prolonged periods of time, say eighteen inches, ... then the relative absence of oxygen produces 
reducing conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds 
are generally grayer-of a lower chroma. The ferrous compounds tend to migrate, and collect in nodules; 
when the water tab1e drops, many of these nodules will be exposed to air, and oxidize to ferric iron. 
Nodules that for some reason the air did not reach, and areas of the soil from which much. of the 
iron had earlier migrated, will appear gray." Fabiano v. Commonwealth, EHB Docket No. 73-051-B f 
(issued August l, 1973). 
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was discovered fr..Jill thirteen to seventy-one inches. In addition there were 

OJarse rock fragrrents of 25-30% by voluxre. On the basis of this evidence the per­

mits were denied in August 1974. Siroilar conditions were discovered on Appellant 

W::ods 1 lot, and this evidence satisfies us that there is a seasonal high water 

table which I!Ekes the lots unsuitable for a standard on-lot sewage system. 

The Regulations of the Depar1ll'ent require that on-lot systems be installed 

where there is a m:irrirnum of four feet fran the bottan of the system to grourd 

water or rock fonnations. 2 

The AJ;pel.lants 1 entire case rested upon one Edwin KoJ;:pe, a consulting 

geologist of Harrisburg, Pennsylvania. The problem is. that this witness was 

~called to testifY ana. we do oot -have ~ benefitqf his direct_testmony and 
--·- 0 - ·-··R ·-~-· - • • 

cross examination. 3 If. he had been pre5ent and. as Appellants su.Nest, ~ld have 

Sciid all of the t:liliigs which they allege -~~d;i.ng- soU suitahll.:i::ty, ~~ps we 

. woUld reach a different result • ... ~ 

.. On me record as it is before us, the Appellants have the burden of pnwing 

that they are entitled to pennits, by substantial evidence. They have fcriled. 

l. The Board has jurisdiction over the. ~es and subject matter of 

this aP!?eal. 
2. 'lbe Lya:ming Cotmty Sanitary o:mnittee has properly denied the on-lot 

sewage dispJsal pennits :reques~ei by AH;:ellants in Fairfield Township, Lyo::ming 

Q:lmlty, Pennsylvania. 

3. Appellants have failed to carry their burden of proving ~--100 denial of 

on-lot sewage disp::>sal pennits was arbitrary, unreasonable or otherwise contrary to 

law. 

2. Title 25 of the Rules and Regulations of tjle Depart:rcent of Environrrental 
Resources, Chapt:ei-73, Rule 73.11 (c) and (d) provide:: · · 

"(c) The :nax.i.mun elevation of the sea.sonal ground water table or 
perched water table, as deteJ::mined by direct observation of the water table or 
by the presence of soU rcottling shall be at least four feet below the l::ottan 
of the aggregate to be used in the subsurface absorption area. 

"(d) R:x::k fomations and .iropervio~. strata sh~l be at a depth at 
least four feet below the bottan of the aggregate to be used in the subsurface 
absorption area.. Fbr purp:>ses of this subsection, rock fonnations shall be deemed 
to be rock which is so slowly permeable that it prevents downward passage of ef­
fluent, or rock with open joints or solution channels which pennit such rapid 
flow that effluent is mt renovated. This incltxies masses of shattered rock 
fragrrents with insufficient fine soil to fill the voids between the coarse fragrrents." 

3. The examiner did everyth.i.ng p::>ssible to assist Appellants in bringing 
this .inp:lrtant test.immy before the Board. A number of recesses were taken for the 
express purpose of locating the missing witness. 
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ORDER 

AND N<m, this 31st day of January, 1975, the appeals of Ronald E. Freezer 

and George L. Woods are hereby dismissed. 

DATED: Januacy 3~ 1975 

llj 

ENVIRCNMENTAL HEARmG BOARD 

BY: PAUL E. WATERS 
ChaiJ:man 

JOOEPH L. roHEN 
M::tnber 
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In the Matter of: 

MI:LL SERVICE, INC. 

v. 

COMMONWEALT!I OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Penn~-ylvania 17101 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AilJUDICATION 

By Joseph L. Cohen, Member-Issued J',:mua.:cy 3l~l ,1.975, _ -· 

74-253-c 

This matter is before the Board on appeal fran the action of the· Depart-

nent of Environmental Resources (hereinafter "DER") in issuing an order to Appel-

lant, Mill Service, Inc., on Novanber 18, 1974, revoking Appellant's industrial 

waste permit and ordering it to cease operation of its industrial waste facilitY 

in South Huntingdon Tcmnship, Westiroreland County, Pennsylvania. Contenporaneous 

with filing the appeal, Mill Service petitioned the Board for a supersedeas, a 

hearing on which petition was held on Novanber 21, 1974, an: aiJJther continued 

hearing on Novenber 23, 1974. The writer of this Adjulication refuse(! to grant 

the petiticn. 

On the 20thcayof December, 1974, a hearing on the merits of the appeal 

was held, at the end of which the parties stipulated on the record that the Board 

-
could iss~ an Adjudication in this matter prior to the receipt of the notes of 

testimony. This was done in the interest of expediting the disposition of this 

matter, it _being understood that the parties by so doing would not in any way waive 

any of their legal rights with respect to the Adjudication or an appeal therefran. 
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FINDINGS OF FACT 

1. Appellant, Mill Service, Inc., is a corp::>ration organized and doing 

business urrler the laws of Pennsylvania. Appellant operates ·an industrial waste 

treatnent facility in South Htmtingdon Tc:Mnship, Wesbroreland Cotmty, Pennsylvania, 

for the treatment of acid waste products of the steel industry. 

2. Appellee is the Pennsylvania Depart:rrent of Environmental Resources 

which is charged by law with the administration and enforcanent of the-~_:!:~~~ 

~!. Act ()f June 22, 1937, P. L. 1987, as amended, 35 P. s. §691.1 et ~·--· 

3. In the operation of Appellant's facility, spent pickling liquor is 

collected fran steel plants and transported to Appellant's facility by means of 

tank trucks. 'Ihe incaning acid with a Iii of one to two is temporarily held in acid 

storage on Appellant's property. The acid is then transfen-ed to a mixing tank 

where a lime slur:cy is added intended to bring the mixture to a Iii of approximately 

nine. 'Ihe resulting slurry is then transferred to one of the three existing lagoons 

on Appellant's property. 

4. On Februa:cy 27, 1974, AH?ellant made application to DER for a 

waste water pernrl.t which authorized the operation of its waste treatnent facilities 

and envisioned the building of an additional lagoon to the existing 

three lagoons, and. the raroval of slu:lge fl:cm the lagoons to a landfill on 

Appellarre' s property. The Appellant's intention in applying for the said penni.t 

was to abandon existing lagoons number O.U and three and to abandon their use. 

When lagoons nuroer b.u and three are sufficiently dry, they will be regraded so 

that the existing enbankrrent of lagoon number one will be strengthened and that 

SI!IX)th surface contours will be provided to prevent erosion of the surface of the 

ground. Thus, the application contarplates the use of O.U lagoons--lagoon number 

one and proposed lagoon nurber four to hOld the treated effluent fl:cm the ~t­

rrent plant. Periodically, slu:lge will be rerroved fran the lagoons and be deposited 

on a proposed .landfill on Appellant's property. Through the process of evapora-

. tion, the raroval of slu:lge and the recirculation of waste water through the 

treatnent facilities Appellant intends that there be ro discharge to the waters­

of the Camonwealth fran its operation. · 

5. Saretime ih the middle of 1973, the breast on Appellant's lagc:x:>n num­

ber three rollapsed and needed repair. During the repair a pipe was inserted in it . 
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approximately two to three feet below the top. This pipe was d~signd to permit 

liquid to flow fran lagoon nlllli::>er three when the contents of the lao::.on rr:·ached the 

level of the pipe. The placing of the pipe in the side of the lagoo::1 \vas designed 

as a stabilizing mechanism to prevent the lagoon fran oollapsing agc.in. At the 

time that the pipe was installed or soon thereafter, there was a small pond created 

to take the drainage from the pipe whenever it occurred. Altrough the pipe was 

permitted to ranain in the breast of the lagoon until late November 197 4, the 

pond associated with it was raroved sorretime in 1973. 

6. Although the Appellant knew that there was an existing pipe· in lagoon 

nunber three which if tmplu~ed w.mld discharge waste waters if th~ oonte!'lts in the 

lagoon were at least at the level of the pipe, Appellant did not reveal the=;exi.stence 

of this pipe to DER when it made application" for a permit. 

7. On August 13, 1974, IER issued to Appellant Water Quality Managanent 

Permit No. 6574202 in response to Appellant's application therefo1: of February 27, 

1974. Ttiis permit had appended thereto six oonsecutively, alphal:letically iettered 

special oonditions. One such oondition (oondition F) provided that the permit does 

not approve any discharge from the site. It further required that should it appear 

that an overflow of water . fran the basins or lagoons to the waters of the Camonwealth 

will take place, it was necessacy. for Appellant to secure prior approval for such 

discharge from IER. Application for su:::h approval was to be made at least six 

rronths prior to the anticipated date of discharge. 

8. On November 14, 1974, a~ of DER1 in response to a complaint, 

went onto the property of Appellant for the puq:ose of ascertaining whether there 

was a discharge fran Appellant's operation into the waters of the Cbnnonwealth. 
- . 

Upon .invest<igation, he ascertained that there was a v.ooden plug, apparently re-

rroved from the pipe, laying next to the pipe. He also fourx3. that the inlet erxi 

of the pipe in the lagoon was ooncealed with rocks. 

DER, on bein~ apprised of the discharge from lagoon ri~ three on 

Appellant'~ property into Sewickley Creek revok~ Appell&it' s penni t on Noverber 18, 

1974, and in the order of revocation ordered Appellant to cease its operations from 

that time on until such time as Appellant shall have received a new permit fran DER. 
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9. Subsequent to the receipt of the order of revocation, probably 

between the period of Novenber 18, 1974, and November 23, 1974, Appellant caused 

the pipe to be rendered inoperative. 

DISCUSSION 

Appellant, Mill Service, Inc., for m:my years prior to 1974 operated a 

waste treatment facility in South Hlmtingdon 'lbwnship, West:rroreland County, 

Pennsylvania, for the treatnent of stunt pickle liquor fran steel plants in and 

around the Pittsburgh area. Appellant would carry the liquor wastes in tank trucks 

from the steel plants to its facility and deposit the pickling liquor into acid 

storage tanks prior to treatment. Fran these storage tanks the liquor was transported 

to Appellant's treatnent facility which cxmtained a lime slurry desigried toneutralize 

the acid in the pickling liquor. The effluent fran the treatnent plant was then 

transported to one of three lagoons on Appellant's property. ..In one of these lagoons, 

lagoon number three, there was inserted in its breast about ~ or three feet below 

the r.im of the lagoon a pipe to discharge the oontents of the lagoun if the rontents 

rose to a point equal to the height at which the pipe was located. This pipe 

was put in the lagoon after the breast of the lagoon had oollapsed and was in neecl 

of repair. It was placed therein as a stabilizing device so that the lagoon would 

be emptied of sane of its cootents prior to filling to a threatening height. Below 

the pipe on· the outside of the lagoon, there was oonstructed a small pond to receive 

the effluent fran the pipe. Although the pipe was not raroved, the pond was dis-

-- mantled sanetiire in 1973. 

On or about Febru:u:y 27, 1974, Appellant made application to DER for a 

waste water m:magement pex:mit which was designed to pennit the oontinued operation 

of its waste treatment facilities and to provide for the construction of a new 

lagoon, lagoon nurrber four, and strengthen lagoon nunber one. Lagoons number ~ 

and three \\Ould be emptied of their oontents and no longer used for the storage of 

waste. ·In oonnection with this application, Appellant also rrade application to 

DER for a pennit to operate a landfill which would oontain the sludge from the 

lagoon wastes. After several revisions of the application, Appellant was granted 

a waste water rranagerrent pennit by DER. It was also granted a pennit to conduct 

a landfill on its property to dispose of the sll.rlge. The solid waste disposal 

pennit for the landfill is hot in contention in this case, 
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In none of the application docurrents filed with DER in respect to its 

waste water nanagerent permit did Appellant ever reveal to DER that there was a 

pipe in lagoon number· three which was designed to drain off waste water fran that 

lagoon when its contents reached the level of the pipe. It is fair to assume fran 

the evidence in this matter that DER, had it known of the existence of this pipe, 

would have demanded additional assurances from Appellant with respect to lagoon 

number three. There is oo credible testirrony in the record which satisfactorily 

explains why the existence of this pipe was not revealed to DER, especially when 

the application to DER for the waste water treat:rrent pennit represented that the 
. 

operation of the plant would oot result in a discharge of waste waters to the 

waters of the Connonwealth. 

DER issued Appellant Waste Water Management Permit No. 6574202 on 

August 13, 1974. Thereafter, on November 14, 1974, Appellants had a discharge 

of acid waste fran the pipe in lagoon number three which discharge entered into 

a small tributary of Sewickley Creek then to Sewickley Creek1 waters of the camon­

wealth •. This discharge resulted fran the dislogding of a ~en plug fran the 

pipe and from the fact that the contents in lagoon nunber three reached a level 

at least as high as the pipe. On November 18, 1974, DER revoke:l Appellant's 

pennit and ordered it to cease its operations as of the date of revocation until 

su:::h tima as it is in p:>ssession of a new waste water rnanagarent permit fran DER. 

Appellant claims that DER had no legal authority to revoke its pennit 

on the basis of the aforesaid discharge and to order it to cease operating its 

treat:rrent facilities. It claims that a contract entered into by representatives 

of DER and Appellant on March 15, 1974, preclude:l DER fran taking any action 

against Appellant in the nature of a pernit revocation and a cease and desist 

order. M:>reover, Appellant cla.llns that incidents su:::h as the one occurring on 

November 14, 1974, which it characterizes as an irregular and isolated incident, 

canoot form the basis of a permit revocation under the~~-~~ Law, Act of 

June 22, 1937, P. L. 1987, as amende:l, 35 P. s. §691.1 et ~- With each ol 

these contentions we must disagree. With regard to the contract, Appellant 

naintains that paragraph ll of the contract precltrles DER from revoking the pennit 

and ordering Appellant to cease operations. That provision reads as follows: 
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"It is agreed between the parties that the purpose of this 
Agreement is to set forth the procedure for obtaining an industrial 
waste permit in order to comply with the provisions of the Act. 
It is further understood that the Departrrent shall waive its right 
to institute civil proceedings against Hill Service for civil penalties 
or injunctive relief during the time period this Agreement is in 
effect and its provisions canplied with." 

\Vhile the Board is not in a position to enforce contractual obligations, 

it is clear that Mill Service never corrplied with paragraph seven of the said 

agreerrent which requires Mill. Service to provide a construction and perfo:mance 

surety bond in the arrount of $100, 000 to DER as obligee for the purpose of securing 

the faithful perfonnance of the terms and conditions of the waste water nanage-

rrent p:lnnit within ten days fran the date of issuance of said pennit. Were the 

Board to be inclined to take jurisdiction over contractual rratters, which it is 

not, it would hold that the failure to canply with paragraph seven resulted in 

the breach of the agreerrent according to the terms of paragraph 19 thereof. How­

ever, we are of the opinion that the agreement, drafted by able counsel representing 

the parties, never intended that DER forego revocation proceedings for violation 

of the pennit oondition. 

Appellant claims that §610 of the Clean Streams law, supra, does not 

authorize the action taken by DER in this case. This section :Provides in relevant 

part as follows: 

"The departlnent nay issue such orders as are necessary to aid 
in the enforcement of the provisions of this act. Such orders shall 
include, but shall not be limited to, orders rrodifying, suspending 
or revoking FSnni ts and orders requiring persons or municipalities to 
cease operations of an establishment which, in the course of its opera­
tion, has a discharge which is in violation of any provision of this 
act. Such an order may be issued if the department finds that a 
condition existing in or on the operation involved is causing or is 
creating a danger of pollution of the waters of the Ccrmonwealth, or 
if it finds that the peril'ittee, or al"ly r;erson or rm.micipality is 
in violation of any relevant provision of this act, or of anv relevant 
rule, regulation or order of the board or relevant order of the 
departrrent: Provided, ho.vever, That an order affecting an Of€ration 
not directly related to the condition or violation in question, rray 
be issued only if the departrrent finds that the ot.'l1er enforcernent 
procedures, penal ties and remedies available under this act v.ould 
probably not be adequate to effect prompt or effective correct~on 
of the condition or violation." (Errphasis added.) 

Appellant would have us read the proviso in the above quoted passage 

precludes the issuance of the order of revocation dated Nover.IDer 18, 1974. Ho..;ever, 

the proviso only can carre into operation when the operation in question is not 

directly related to the condition or violation in question. Clearly, ho.-'ever, the 

operation of Appellant's facility is directly related to the discharge occurring 
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on Novenber 14, 1974. 'Ib hold otherwise wculd be to give that provision of the 

Clean Streams Law, supra, a construction not clearly evident from its terms. 

Appellant further claims that paragraph 21 of the general conditions 

of the pennit specifically pennit S];X)radic discharges. We cannot concur in this 

construction of that pennit condition. But even if, we accept the construe-

tion placed 1.:Q;X)n paragraph 21 by Appellant, it would be unreasonable to apply 

it to intentional discharges. Perhaps, s];X)radic, unintentional discharges 

which cannot be foreseen with the exercise of due diligence might; a:xre \lithin 

the ambit of this condition. Havever, we do not have- su:h a case before us. 

The fact that the intake of the pipe was secreted and that the plug was obviously 

pulled fran the pipe all lead to the conclusion that the discharge was intentional. 

M:)reover, the existence of the pipe was for the pur];X)se of pennitting a dis­

charge when the ~goon contents reached the level of the pipe. To characterize 

this discharge as unintentional ~uld be to reward . deception and to invite wide­

spread disregard of the Clean Streams Law, supra. 

Inasmuch as the pipe was installed before the permit application was 

made, Appellant should have revealed the existence of the pipe to DER. If DER 

then issuad Appellant the pennit under these conditions, then Appellant could~ with 

nore justice, argue that the discharge \>as not a violation either of the pennit or 

the Clean Streams Law, supra. Further, atte.rrpted carpliance with special condi­

tion "F" of the r:ermit by seeking departnental approval for a contenplateJ. dis­

charge from lagoon number three. It, lx>wever, did none of these things. It is 

fairly evident that the actions of Appellant were calculated risks it took in the 

expectation that the discharge from lagoon nurrber three ~uld not be discovered. 

'!he Appellant also contends that the Clean Streams Law, supra, 

does not authorize revocaticn of a pennit for an .isolated and irregular incident. 

We do think that the penalty chosen in this case by the Depa.rtment is quite 

harsh and borders on being excessive. Although §610 of the Act gives the Departrnent~ry 

wide discretion in fashioning enforcement orders to carry out the provisions,of 

the Act, we think that that section must be constituted as requiring the I:epartment 

to select from the alternative rerredies tha~ are available to it, a remedy that 

is reasonable and appropriate in the particular cirCllll\Stances. It was undoubtedly 

not intended, for instance, that under this section the Department could close 
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dc1Nn an operation (which is the ooncorni tant of revocation) for a single, accidental 

discharge of several drops of p:Jllutant. 'lhere is certainly sane q.1estion here mether it is 

"necessary" to p.lt Mill Service out of business in order to carry out the. provisions 

of the let--particularly when the pipe has been dismantled so that the danger to 

the waters of the O::mronwealth, at least from that source, has been rerroved and 

under the permit the third lagoon itself was to be abandoned. In our judgment 

sub s tantial civil and/or criminal penalties would have been more appropriate 

to the offen.se and the object of environmental restitution where an isolated 

discharge such as this has been shCMn. 

However, since the Department had reason to conclude that the existence of 

the pipe was intentionally ooncealed fran it and that the discharge was intentional, 

we think that revocation of the pel!llit was not an abuse of discretion in this case. 

In caning to this oonclusion we are influenced by the fact that .. if the Depart:lrent 

had discovered the pipe or the discharge prior to its issuance of the penni t, it 

could clearly have withlleld the permit under §609 of the let 6n tlle ground that "the 

said violation derronstrates a lack of ability or intention on the part of the 

applicant to carply with the law or with the conditions of the pennit sought". 

'Ihus, revocation of the permit sirrply put the Appellant in the p:JSi tion it would lave l:een 

in but :fur the duration of its deception. Via-~ed in that light and oonsidering the 

broad authority that the Department has to insure that the provisions of the Clean 

Streams U:M, supra, are carried out, we do not think that revocation was teo extre:ne 

a measure in this case. We hope, however, that when and if the Appellant re-sul:mi ts 

its permit application, the Department will act on it pranptly and fairly. Although 

Appellant did not pres.ent any evidence in supp:Jrt of its eoonanic and envi.ronrrental 

usefulness, it seems likely that_, if operated properly, ApPellant's industrial waste 

facility would be both eoonanically and environmentally beneficial. 

With regard to Appellant's contention that it is unoonstitutional to 

revoke a permit without a hearing prior to the revocation, camonwealth Court in 

feamonwealth v. Borough of Carlisle, et al (No. 1748_C. D. 1973, Issued Dece!llber 27, 

1974) 
1 

anc!'ecmronwealth v. Derry 'I'oNnship, 10 Pa. ecmronwealth Ct. 619, 314 A.2d 868, 

(1973) has already ruled that the provis·i~nS of ~::A(c).~-~-=--~st:a.:'?-V.:: 

Code of 1929, Act of April 9, 1929, P. L. 177, ~<:!!. arrend~ 71 P · S · §51 et ~~ -~ 

Clauses Of the Federal or Pennsylvania onstitutions. not offend the due process 

Under such circumstances, it would be inappropriate for this Board to hold otherwise. 
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l-breover, such alleged rmronsti tutionali ty only rould affect the order 

prior to the hearing and detennination of this matter on the merits. Whatever rmron­

stitutionality there may have been was rectified by the hearing before this Board. 

a:>NCL1:EICNS OF I.1>W 

1. The Board has jurisdiction over the subject matter and the parties 

herein. 

2. The discharge of acidic material fran Appellant's lagoon number 

three was an intenti.onal act on the part o:i; Awellant. 

3. The discharge of liquid wastes fran Appellant's lagoon number three 

on or about November 14, 1974, was a direct violation of Appellant's waste 

water manage.rrv:mt pennit and a cause for revocation thereof under the provisions 

of the ~_§t.J:e.:liflS Law, Act of Jrme 22, 1937, P. L. 1987, as arrended 35 P. S. 
-···· ~---~ 

§691.1 et ~· 

4. Section 610 of the Clean Streams Law, supra, authorizes DER to 

order the cessation of operations which are directly related to a pollutional 

condition or violation of the Clean Streams Law, supra. 

5. The discharge fran Appellant's lagoon number three on or about 

November 14, 1974, was directly related to the operation of Appellant's waste 

treatrrent facility. 

6. DER did not violate the Clean Streams Law, supra, in revoking Appel­

lant's peDmit to O?erate its waste treatment facility in South Hrmtingdon Town-

ship, Westrroreland Cormty, Pennsylvania. 
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ORDER 

AND NCH, this 31st day of Janua:cy, 1975, the action of the Depart:rrent 

of Environmental Resources in revoking the waste water management permit issued 

to Mill Sei:Vice, Inc., on August 13, 1974, and ordering Mill Sei:Vice, Ihc., to 

cease its operations, is hereby sustained and the appeal of Mill Sei:Vice; Inc.; 

is hereby dismissed. 

MTED: Janua:cy 31, 1975 

ENVI:roNMENTAL HEARING BOARD 

Chainnan Paul E. Waters did not participate 
in the decision in this case. 
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In the Matter of: 

.METZGER AND PCS 

v. 

• -• . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
I 12 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 

IDNrot!R3VILLE BOIDU<1f 

and 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AnJUDICATION 

p-- _.,.·)seph L. Cohen, M:!mber-Issued Februazy 7, 1975. 

74-147-c 

This matter ·is before the Board on the appeals of Carl L. Metzger and PCS 

Building Corporation f:ran the actions of the Borough of M:mtoursville, Lycx:rning 

County, Pennsylvania, in refusing the grant of Appellants' pemri.ts for on-lot 

sewage disposal facilities on properties avned by lppellant M:tzger. '!he B:nough· of M:m.tours­

viill.e took no ccti ve part .m this proceeding. The Department of Environmental Resources 

(hereinafter "DER") contends that Appellants in this case have not met their burden 

of proof··necessary to shew their entitlement to the penni ts for which· they- made appli-

cation. Appellants, hc:wever, contend that although their applications do not meet 

the requiranents of the depa.rtrrental regulations, nevertheless they should be 

granted pemri.ts for the reason that the proposed on-lot sewage disposal facilities 

will neither pollute the waters of the Ccmronwealth nor otherwise be detrimantal 

to public health. For the reasons cited belc:w, these appeals are hereby dismissed. 

F:niDnGS OF FACT 

L Appellan-ts in this matter are Carl L. M:tzger of the Borough of 

MJntoursville, Lycaning County, Pennsylvania, an:l PCS Building CoJ:l:O.ration duly 

organized under the laws of the Ccmronwealth of Pennsylvania. 

2. The llppellee, Borough of M::>ntoursville, Lyccming County, Pennsyl­

vania, is the pennit issuing authority for on-lot sewage--disposal pemri.ts 

under the provisions of the Pennsylvania Sewage Facilities Jlr'"_, Act of Januazy 24, 

1966, P. L. 1535, as amended, 35 P. S. §750.1 et seq. 
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3. Intervenor is DER which is authorized under the provisions of the Pennsyl­

vania Sewage Facilities Act, supra, to adopt rules and regulations setting forth 

standards for on-lot sewage disposal facilities and is also authorized to administer 

the provisions of the Clean Streams Law, Act of June 22, 1937, P. L. 1987, as 

emended, 35 P. s. §691.1 et ~· 

4. Appellant Metzger is the owner in fee of building lots in the Borough 

of Montoursville, Lyooming County, Pennsylvania, at 1215 Nicely Avenue and 1215 

Weaver Street. 

5. On APril 17, 1974, Appellant Metzger filed with Appellee an applica­

tion, Application No. 185091, for a penn.it to construct an on-lot sewage disposal 

facility on premises 1215 Nicely Avenue in the Borough of M:lntoursville. On May 16, 

1974, PCS Building Cor}_X)ration filed with Appellee an application, Application No. 

185093, for a pennit to install an on-lot sewage treatxrent facility on the property 

1215 Weaver Street. 

6. The sewage officer of the Borough of M:lntoursville, Appellee herein, 

. refused to issue penni ts responsive to the aforesaid applications by Appellants. 

Thereafter, Appellants appealed the decisions of the Borough sewage officer to 

the Borough council. The Borough council upheld the decisions of the s~age officer 

by notices of detennination 'ijllder dates of May 24, 1974, and July 2, 1974. In 

these notices of detennination signed by-Frederick Y-.-Dietrick,. Esquire, attorney 

for the Borough, it is stated that the Borough council believes that the present 

regulations of DER and its standards of enforcanent are ambiguous, inpractical, 

unfair and confiscato:cy. 

7. On June 17 , 197 4, Appellant Metzger filed with the Enviro!'ll!'el'ltal 

Hearing Board an appeal fran the deteiJninaticn of the Borough council of M:lntcurs­

ville which upheld the action of the Borough sewage officer in refusing a penni t 

responsive to the aforesaid application of Appellant Metzger. On July 10, 1974, 

Appellant PCS Building Co:q:oratic:n filed with this Board an appeal fran the 

detenni.nation of the Borough council of M:lntcursville which upheld the action of 

the sewage officer of the Borough in denying a penni t for an on-lot sewage disposal 

facility responsive to the co:q:oration 's application. 
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8. The sewage disposal facilities proposed in Appellants' application 

consisted of a septic tank and "seepage" pit to be installed on each lot. '!he 

proposed septic tanks were to have a capacity each of 900 gallons; the seepage pits 

to which each septic tank was to be oonnected were to have a diameter of 8 feet 

and to be at least 12 feet in depth. Each seepage pit was to be lined with 8-inch 

cinderblocks with holes in these blocks lying horizontal. The cincieiblocks would 

extend the entire depth of the seepage pits and fODll an inner wall of the circumference 

of the pits. 

9. '!he manner in which the proposed sewage disposal facilities would 

work is that the effluent fran the septic tanks ~d drain into .the seepage pits 

and the same would be absorbed into the surrounding soil thrdugh the cinder­

block holes and through the bottan of the seepage pits. 

10. '!here is a perched water table approximately t:wo feet below the surface _ 

of the ground UfOil which the sewage dis~sal facilities have been proposed to be . . 
installed. As proposed in the application, the seepage pits w:mld intercept the perched 

water table. 
11. 25 Pa. Code §73.ll provides, in pertinent part, as follows: 

"(c) The maximum elevation of the seasonal ground water table 
or perched water table, as deteJ:mined by direct observation or by 
observation of soil ItDttling shall be at least four feet below the 
bottom of the excavation for the leaching area. PDck. fonnations 
and .impervious strata shall be at a depth greater than four feet 

;, below the bottan of the excavation. · 

"(d) Rock fonnations and i11lpervious strata shall be at a depth 
at least four feet below the bottan of the excavation for the subsurface 
absorption area. For purposes of this subsection i:ock fonnations shall 
be deared to be rock which is so slowly penneable that it prevents 
downward passage of effluent, or rock with open joints or solution 
channels which pennit such rapid flow that effluent is not renovated. 
This includes masses of shattered rock fragm;mts with insufficient 
fine soil to fill the voids between the coarse fragm;mts. " 

12. '!he proposed sewage di~sal facilities do rot confonn to 25 Pa. Code 

§73.ll (c) in that the perched water table is not ItDre than four feet below the bottan 

of the eKCaVation to be used.in the absorption ai:ea. It is irrp:>ssible fran the evidence 

to detelJ!l:ine the characteristics of the soil four feet below the bottan of theexcavation 

of the absorption area and hence whether the proposed seepage pits~al.'e in cx:ropliance 

with 25 Pa. Code §73.ll(d). 
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DISCUSSICN 

Section 21. 42 of the Rules of Practice and Procedure before the Board 

i.rrq;.ose the burden up:>n Appellants to show their entitlement to a pennit in this case. 

This, Appellants have failed to do. The proposed seilage disposal facilities for 

which Appellants seek pennits admittedly do not confonn to the requirements of 25 Pa. 

Code §73.ll(c) and (d). Thus they are clearly not entitled to a pennit on the basis 

, of this provision of the regulations. 

Recognizing that their proposals do not confonn to the provisions of 

the applicable regulations, Appellants then contend that their proposed facilities 

should ~eless be pennitted for the reason that the proposed facilities will 

neither .pollute the waters of the o:mronwealth or otherose be hazardous to public 

health. Appellants contend that in such circtlllStances either the rules and regulations 

relating to pennitted sewage disposal facilities are not intended to be all inclusive, 

or, if they are, they are unconstitutional as applied to the facts in this matter. 

It is not necesscuy for the Board to reach these contentions raised 

by AJ;:pellants either with regard to the scope of the regulations or their 

constitutionality. Appellants have failed to meet their burden of showing 

thai: the effluent conducted to the seepage pits fran the septic tanks will be properly 

renovated prior to reaching waters of the Camonwealth. Without such a shcMing, 

the Board cannot make a detennination with respect to the issues raised by Appellants. 

For the foregoing reasons it is apparent that Appellants have not shc:Mn 

their entitlement to pennits for sewage disposal facilities fran the Borough. 

~IONS OF IAW 

1. The Board has jurisdiction over the subject matter and the parties 

herein. 

2. Whenever a municipality refuses to issue a sewage disposal facilities 

· pennit to an applicant therefor, and the at=Plicant thereafter appeals to this Board, 

the applicant has the burden of proof in shOOng his entitlement to such a pennit. 

3. The Appellants herein have not net their bun:'len of proof in showing 

their entitlement to a pennit for the installation of on-lot sE!I>·.::tge facilities on 

the properties subject to their applications. 
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4. The Borough of M::>ntoursville properly and legally refusaito issue 

pexmi.ts to Appellants for the installation of on-lot sewage facilities on their 

properties. 

ORDER 

AND NOW,· this 7thday of Feb:ruaxy, 1975, the actions of the Borough of 

M::>ntoursville, Lycx:ming O:mnty, Pennsylvania, in refusing to grant Appellants 

Carl L. Metzger and ~ Buildi.n;J Corporation penni. ts to install on 1215 Weaver 

Avenue, and 1215 Nicely Street, M::>ntoursville Borough, Lycx:mi:ng Co\mty, Pennsylvania, 

am hereby sustained and the appeals are hereby dismissed. 

DATED: February 7 I 1975 
-57-
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In the Matter of: 

COMMONWEALTH OF PENNSl'LVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

M:'N)NGAHEJ:A AND OHIO DREDGING CCM'ANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 72-388-B 

DISSENTING OPINICN 

By Joseph L. Cohen, Member-Issued Februcu:y 20, 1975 

I dissent fran the Adjudication in this matter for the reason that the 

action of the Departrrent herein,in ~ opinion, does rot constitute an Adjudication 

within 'the meaning of the Administrative Iv:Jency Law, Act of J1.me 4, 1945, 

P. L. 1388, as amended, 71 P. S. §1710.1, et seq. 

Section 2 ·(a) of the Administrative Agency Law, ~ defines the tenn 

"Adjudication" as follows: 

" 'Adjudication' IreanS any final order, decree, decision, deter­
mination or ruling by an agency affecting personal or property rights, 
privileges, imnunities or obligations of any or all of the parties to 
the proceeding in which the adjudication is made, but shall not mean 
any final order, decree, decision, determination or ruling based upon 
a proceeding before a court, or which involves the seizure or forfeiture 
of property, or which involves paroles, pardons or releases frcm mental 
institutions. As amended 1963, July 31, P.L. 425, §1." 

Thus, to be an Adjudication the action of the Department must in sane manner affect 

the personal or property rights, privileges, inmuni.ties or obligations of Appellant. 

Webster's Seventh New Collegiate Dictionary defines the vex:b "affect" as follows: 

II • 2: to produce a material influence upon or alteration 
in. II 

BlackS Law Dicti0!1<UY {Rvsd. 4th Ed.) defines the teJ:m as follows: 

"To act upon; influence; change; enlarge or abridge; often 
used in the sense of. acting injuriously upon persons and things. 
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Thus, the teJ:m "affect" means, in context of the J\dministrati ve Agency 

'I..aw, supra, to alter or nodify the rights, privileges, imnunities or obligations 

of persons subject to State action. 

In order, therefore, for the departmental order to be an Adjudication, 

it IIUlSt have m:xll.fied.or altered Appellant's rights, privileges, imnunities or 

obligations. Under the provisions of §2, Act of June 25, 1913 P. L. 555 as amended, 

32 P. S. §681 et seq., it is unlawful: 

" • • • to oonstruct any dam or other water obstruction; or 
to make or oonstruct, or pennit to be made or oonstructed, any change 
therein or addition thereto; or to make, or pennit to be made, any 
change in or addition to any exist:in;J water obstruction; or in any 
manner to change or diminish the course, current, or cross section of· 
any stream or body of water, wholly or partly within, or fanning a 
part of the boundary of, this Ccmronwealth, except the tidal waters 
of the Delaware River azxi of its navigable tributaries, without the 
oonsent or penn:i.t of the Water azxi Power Resources Board, in writ:in;J, 
previously obtained, upon written application to said board therefor. 

II 

Violations of the 1913 Act, o:mronly kna-m. as the ''Water Obstructions 

Act", are declared to be misdemeanors (§7) and subject to the penalties therein 

inposed, and by virtue of §8 thereof capable of being restrained through injunctive 

proceedings. Thus, if Appellant were creating water obstructions without the 

consent of the Department, it 'WOuld be in direct Violation of the provisions of the 

1913 Act, The "Order" of the Depa.rt::Itent which directs Appellant to cease dredging 

operations until su:::h time as it obtains a pennit fran the Depa.rt::Itent, is merely 

declarative of the 1913 Act. It, therefore, cannot be said to "affect" any legally 

protected interest of the Appellant or obligation existing previous to the date the 

order was issued. This being the case, whatever else the depa.rt::Itental "order" ·is, 

it surely is not an Adjudication within the meaning of the Administrative Agency 

'I..aw, supra. 

The Adjudication in this matter proceeds on the assunption that if the 

dep:l.rtrnental action is not subject to oollateral attack, it is an Adjudication within 

the meaning of the Administrative 'AI:jency 'I..aw, supra. This characterization of the 

jurisdictional issue presupposes the question to be decided-whether the action of 

the Dep:l.rtrnent in this instance oonstituted an Adjudication within the teJ:ms of the 

Administrative Agency Law, supra. If, as I have argued, it does n:Jt oonstitute an 

Adjudication, the depart:rrental action may be subject to oollateral attack. Thus, 

whether it is subject to collateral attack depends upon whether the action is an 
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Adjudication as above defined. The Adjudication of the Board in this matter "puts 

the cart before the horse". 

To state zcy position succinctly, it is as follows: 

1. The Board may only review departmental actions which are in 

the nature of Adjudications as that tennis defined in the .Administrative ~ency 

Law, supra. 

2. To be an Adjudication, an action must rrodify or alter pre-existing 

legally protected interests or obligations of a party. 

3. Where an action of the Departroont requires a party to cease and 

desist violating the law, such an order is not an Adjudication for the reason that 

it does not alter or rrodify the party's pre-existing legal obligations or interests. 

4. 'Iherefore, the Board ooes not have jurisdiction to review such 

departmental action. 

For the foregoing reasons I cannot acquiesce in the Adjudication and 

therefore dissent. 

Il.l\TED: FebrlJaiY 20, 1975 

:ENVIR::NMENTAL HEARING BOARD 

JOSEPH L. COHEN 
Manber 

-60-



In the Matter of: 

G. R. THEBES 

v. 

COMMONWEALT1i OF iuVNSYLVANIA 

ENVIRONMENTAL HL'.RlNG BOARD 

Blackstone Bui:Jing 
First Floor Annex 
112 Market !-I :eet 

Harrisburg, Pennsyh·ania 17101 
(717) 787-3483 

Docket No. 74-021-W 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Paul E. Waters, 01ail:man Issued, March 7, 1975; 

This action cx:mes before the Board as a Cc:rrq;>laint for Civil Penalties 

based on the alleged acts of J;Ollution by open bw:ning by Defendant, G. R. Thebes, 

owner ai-ld operator of a landfill in New Bloanfield, R. D. #1, Perry County. The 

Department of Envil:onmental Resources, hereinafter "Department" brings this action 

pursuant to the Air Pollution Control Act, Act of January 8, 1960, P. L. 2119, 

§35 P. S. 4009.1. 

FINDINGS OF FACI' 

l. The Defendant m this civil penalty proceeding, Mr. G. R. Thebes, 

owns and operates a sanitary landfill in Centre Township, Perry County, which is 

located approximately a half-mile to three-quarters of a mile north of the town 

of New Bloanfield. 

2. On Decanber 22 and 23, 1971,. the Department ronducted an mspection 

of the said landfill and observed open burning, m violation of the Solid Waste 

Rules and Regulations (25 Pa. Code §75. 98) . Inspection rep:Jrts for these two 

days, indicatmg a rondition aod .-violatio:~, were sent to Mr. Thebes by certifiee 

mail. 

3. On August 14, 1972, an invE:osr.igation by a re~:.:.-c=-e:·.::::::::_. __ of the 

I:epart:Irent revealed another open burning · ~olation of whic-:. ·as al~ 
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infoD!led by mailing rum a certified oopy of the Inspection Report which had 

noted thereon the violation. 

4. On April 25, 1973, Mr. O:twan, a representative of the Department, 

observed open burping, . and evidence of past open burning, at the site of the 

landfill. These observations were included in an Inspection Report which was 

sent to Mr. Thebes. 

5. other inspections by a representative of the Department at the 

landfill site revealed evidence of past burning of solid wastes in the fo;tiii of 
. -

ashes located on the lan:l:fill site. The dateS of these observations are M!y 21, 1973, 

Septsri:ler 12, 1973, and JUly lOr: 1973. 

6. Defendant also ~ved letters dated May 9, 1973, ~ Novanber S', · 

1973, fran representatives of the Department advising him of the illegality of 

the practice of open humin:]. 

7. Mr. Thebes has not caused the .trash on the location to be oovered 

on a daily basis, t:hereby affording ari opportunity for fires to be ItDre easily 

started than if the Regulations "Were a:mplied with. 

8. Speci:fic instanoes of-~ in violation of 25 Pa. Cbde 

§129 .14 (b) wherein anissions and malodors were detectable off the property lines 

and were causing interference with the reasonable enjoymant of life and property, 

occm:red on the follCMing dates: 

(a) Al.J3USt 19, 1973 
(b) Septanber 7, 1973 
(c) Septanber 21, 1973 
(d) October 13, 1973 
fe) October 27, 1973 
(f) November 29, 1973 
(g) DeCember 8, 1973 

(h) September 2, 1973 
(i) September 15, 1973 
(j) October 12, 1973 
(k) October 26, 1973 
( 1) November 3 , 1973 
(m) December 7, 1973 

9. The emissions and rnalc:xiDrs generated by the open b..lrnin;r incidents 

describes abOve were of suc:;h nature, quantityand quality, as to interfere with 

the reasonable enjoyment of surroun:ting pioperty owne!:"S -and, SJ?ecifica11y, to 

interfere with a nearby resident one Ja.OObs' reasonable enjoyment of property on 

~se dates on which the illegal cmnissions were observed. 

-62-



10. The Carson incinerator, which testim:m.y indicated was located 

near the site of the Thebes landfill, has never been documented to have been in 

violation of the Rules ani Regulations of the Department insofar as emissions 

fran its stack are ooncerned; in fact, it was o~e:l to be in canpliance 

when investigated by a representative of the Bureau of Air Quality ani Noise 

Control. . .. 
ll. If an incinerator such as the "Carson incinerator" is properly 

operated within the fr~rk of the Regulations, there will not be an odor or 

snoke problan fran the incinerator. 

12. The incinerator was not the cause of the sn:>ke ani odor problems 

related by the witnesses for the CcmnornEalth in this case. 

13. The area surroundi.nq the Thebes landfill is ~ani and relatively 

undisturbed oountJ:yside with appreciable scenic value. 

14. The Defendant regularly Clt.ln;>s rot ashes fran the incinerators on 

the landfill site, which ashes have been kn::lwn, in the past, to cause fires by 

igniting the refuse at the site. 

15. On two occasions, fires at the landfill site cause:l the l'.OOds to 

ignite. 

16. Defendant am his son, a partner in the lanifill operation, have 

regularly made a practice of allowing trose who dump on the landfill to proceed 

unattended to the site witrout the supervision of any anployees merely by supplyi.n;J 

them with a key at the office, sane distarx:e eMa.Y fran the actual site of the 

landfill. 

17. Defendant"s operation routinely fails to Ct:Ner each day's trash with 

clean fill, as prescribed by the Eegulation . am, in doing so, kn::lwiilgly and 

openly violates the Rules and Regulations of the Department regardin;l- operation 

of its sanitary landfill. 
- •ro _. 

18. In failin; to supervise the dumping operation, Defendant and his 

associates kn::M:i.n;Jly and openly violated the Rules a¢ Pegulations of the Department 
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which requires an ooerator be on hand at the site durin;J all dumping operations. 

19. Hot ashes are sanetirnes delivered and deposited at the landfill 

site men there are no enployees of Mr. Thebes there to supervise. 

DISCUSSION 

The evid~ in this case may fairly be described as overwhelinin; on 

the question of violations of the Air Pollution Control Act and its Regulations, 

The Regulations provide that: 

11 (b) No person shall cause, suffer, or pennit the open 
blrning of any material in any area outside of air basins in 
such a manner that any of the following occur: 

11 (1) . The anissions are visible, at any time, at the 
point such anissions pass outside the property of the person. 

11 (2) Malodorous air contaminants fran the open 
blrning are detectable ootside the property of the person. 

"(3) The emissions interfere: !With the reasonable 
enjoyment of life or property. 

11 (4) The emissions cause damage to vegetation or 
property. 

n (5) The anissions are or may be deleterious to 
human or animal health. 11 

Deferrlant, G. R. Thebes has so consistently violated the a.bcJQe pxo&­

visiOl'lSthat it is difficult for the Board to conclude that it has been other ... 
than intenfional. The sin;Jle feature of this case which entitles the Def~t 

to any considerations of leniency in the hnposition of a Civil Penalty, is the 

fact that the mst recent violation; sean to be much fewer in rumber than heretofore. 

The attitudes of roth Defendant ani his counsel sean to l::e that they 

take this matter a little too lightly. !!he Board feels canpel.led1 therefore, te 

introduce sane seriousness into the proceedings, and perhaps cause Defendant to 

reassess the :impm:tance of his neglect of our environnental regulations. It 

should l::e observed that the right tor clean air ani an aesthetic envirorrnent has 

now been elevated to constitutional level in· this State. We I!llst enforce the 

law with the sarre vigor to which Defendant "WOUld dean himself entitled if a 

neightor of his \IOill.d deprive him of a consitutional right. 

There have been so many violations over so iong a period of time that 

we have listed only the ItDst flagrant. 

As we IIIOV'e rrM to the difficult task of translating pollution into 

dollars, we are not urrnindful of the testin'Ony regarding substantial investment in 
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equiprent and the other hardships faced by Defendant in his landfill operation. 

Considering all of the testmony and the ItDst recent efforts to bring 

the landfill into cx:rrplianoe, wa am inclined to impose a penalty of a min:imJm of· 

$150.00 per day for each of the thirteen violations. 

ORDER 

AND !'OJ, this 7th day of March, 1975, in accordance with Section 35 of 

the Air Pollution Control Act, Act of Januacy 8,. 1960, P. L. 2119, §35 P. S. 4009.1, 

Civil Penalties am assessed, against Defendant, G. R. Thebes in the anount of 

One Tb:msand Nine Hundred Fifty D:lllars ($1,950.00). 

This a10unt is due and payable into the Clean Air Fund :i.mte1iately. The 

Protlxmota.:cy of Perry County is hereby omered to enter this penalty as a lien 

against aey private property of the aforesaid Defemant G. R. Thebes, with interest 

at the rate of six ( 6) percent per annun fxan the date hereof. No CDsts may be 

assessed upon the Cl:mn:lnwealth for entry of the lien on the docket. 

DM'EI): March 71 1975 
llj 

BY: PAUL E. WA'mRS 
ChaiJ:man 

Ji H • CDHEN 
Member 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

ANNIE M. WARNER HOSPITAL 

Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Paul E. W3.ters, Chairman (Isstai March 7, 1975) 

74-184-W 

This rratter cares before the Board as an appeal fran the refusal by the 

rep:lrti!lent of Environmental Resources, hereinafter "DER", to grant an exception 

to a sewer cormection ban issued to the Gettysburg Munici:pll Authority on 

October 31, 1973. Appellant, Annie M. Warner Hospital, desires to build a new 

ne::lical facility addition, and tre sewer line w:mld connect to the present sewer 

system serving the older hospital structure. 

• FINDINGS OF :mer 

1. Appellant, Annie M. Warner Hospital, is a non-profit public 

health facility located in Gettysburg, Mams County, Pennsylvania. 

2. On October 31, 1973, DER issuai an order banning additional dis­

charges into the Gettysburg 1-!unicipal Authority sewer system because of an over­

load of the plant capacity. 

3. On February 20, 1974, the Gettysburg M!Jnici:pll Authority rotified 

Appellant that a prorosed new building, which was to be separate fran an existing 

building already receiving sewer service,. 'I'.Uuld rot be set:VB:l unless this 

;.as authorized by DER. 

4. On Jme 25, 1974, Appellant applied to DER for an exception to the 
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sewer ban order of October 31, 1973, for the new medical service facility sewer 

discharge connection. 

5. On July 19, 1974, DER denied the Appellant's request for an ex­

ception on ground~ that it did not cx::me within aey of the recognized exceptions 

of IER. 

6. The proposed facility is to be a physicians' office building and 

the project has been approved by roth the Department of Health of Pennsylvania. 

and the South Central Pennsylvania. Health Planning Council, and has an esbmated 

cost of approximately $500,000. 

7. The prop:>sed facility would require an estimated 900 gallon per 

day increase in the fla-~ to the autmrity 's sewage plant by the projected open.ing 

date of M3rch 1, 1978. 

8. The Gettysburg Municip:U Authority sewage plant has a design 

capacity of 1, 000, 000 gallons per day an:1 .the plant was below this figure for 

only six days during a twelve-rronth period. 

9. There has been a decrease in the fla-~ to the plant of 53 million 

gallons since the sew& ban was :imp:>sed, an:1 the total reduction for a one-year 

period due to specific discontinued operations is rrore than 1,000,000 gallons 

per year. 

10. The prop:>sed facility is needed in the area to attract new dcctors 

to the corcmunity. 

CXNCLU3ICNS OF IAW 

1. 'lhe Board has juris.'iiction over tbe parties and subject !"Q.ttcr c-f 

this appeal. 

2. DER properly irnp:>sed a sewer ban on ti:e. ~ttysburg Mtmicipal 

Authority plant on October 31, 1974. 

3. Appellant has failed to prove that it qualifies urrler the exceptions 

recognized by DER to sewer ban orders. 
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4. Appellant is not entitled to a new exception to the sewer ban 

order of October 31, 1974. 

DISCUSSION 

The unique feature presented by this case, ani the only difficulty in 

disp:>sing of it, occur's because of the high social value placed by our society 

upon good Jredical services. How, one might ask, can DER possibly refuse to 

permit the constru:::tic:n of needed doctor's offices in Gettysburg when the Department 

of Health has already signaled its approval? 

Let us begin the review at the beginning, by a look at the statutes: 

The Clean Streams Law, Act of JUne 22, 1937, P. L. 1987, as 

amemed, 35 P. s. §691.4, ~ ~· in its declaration of policy provides: 

11 (1) Clean, unp:>lluted streams are absolutely essential 
if Pennsylvania is to attract new rranufacturing industries and 
to develop Pennsylvania's full share of the tourist iniustry. 

* * * 
11 (3) It is the objective of The Clean Streams La\17 rot 

only to prevent further pollution of the waters of the Cornron­
wealth, but also to reclaim an::1 restore to a clean, unp:>llute:i 
condition every stream in Pennsylvania that is presently p:>l­
luted. II 

Pursumt to this p:>licy, and in aocordance with Section 5 of the Act, 

the Department has adopted the following regulation: 

Chapter 91, §91.33 (b): 

11 (b) No person or municipality shall authorize or permit 
the cdded discharge of sewage or iniustrial wastes into a 
sewer, sewer system or treat:I!Ent plant owned or operated by 
such person or municipality with:>ut written authorization fran 
the Depart:I!Ent where such person or municipality has previously 
been notified by the Department that the sewer, sewer system · 
or treatment plant is not capable of. conveying or treating 
additional sewage or industrial wastes, or is not operated or 
maintained in accordance with the permit or applicable orders, 
rules an::1 regulations. 11 

It is clear fran the above and indeed it has not been challenged here, 

that IER' s lmfx>sition of a sewer ban was a proper exercise of auth:>rity. ~ing 

then to the question of exceptions to sewer ban orders, we are by definition 

operating in an area where the rights of Appellant are rrn.xm nore restricted. If, 

as it is contended, IER should lift its restrictions lmfx>sed for public health 

reasons, there should be sa:re overriding consideration based on an even greater 

public health benefit or it must be required by s.inple justice. 
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The value judgment to be made between the benefits of unpolluted 

water or better office facilities for doctors in Gettysburg, rroves this BOaJ:ri 

towal:d judgments it is oot equipped or indeed aut:rorizai to make. It is our 

view that IER is in an infinitely better p:>sition to make a decision on the 

relative public benefits to be derived fl:an the above nentionai activities. 

Unless we find, ani We do not, that this ju3gment has been exercisEd in sane 

arbitracy or unreasonable nanner, there is no clear call for the intervention 

of this Board. 

In Ccmtonwealth v. Alan Mitchell Corporation, EHB OJcket No. 71-108-W, 

issued June 7, 1972, cited by lx>th parties, the Board resolved the issue raised 

here by Appellant to the effect that the sewage discharge is de minimis am sOOuld for­

that reason be allowed. We there said: 

"Turning row to the Appellants' clalln, that the addEd load 
from their new four stoJ:y building containing 35 units would be 
negligible, only two brief CXJIIIleilts are requirEd. First, we 
believe that this new structure will add rreasurably to the pre­
sent overload of the Aut!Drity sewer systan and, seconlly, even 
if it does not, the aitDunt is irrelevant, inasmuch as it is 
the connection itself which the Dapa.rt:ment has prohibited. 
These kind of cases smuld not turn on the aitDunt of added sewer­
age in the individual case, because presunably this approach 
is what has caused the very prOblan (always nxrn for one nore) 
that the Department has set out to solve by the ban." 

Finally, the Board follows its earlier decisions issued in Camonwealth v. 

f.bon.._Nur_.series_EHB~et_No •.. 73-39S is~ JJec:E!nber 31, 1973, and Camoriweal.th v. 

Kenneth G. Bissey, EHB r:ocket No. 72-338-B issued October 24, 1974, which mld 

that where the Appellant fails to bring himself within the recognized sewer ban 

exceptions, the Board will sustain DER' s auth::>ri ty to deny the added discharge. 

There are four recognized grounds for exception to a sewer ban order. 

We have discussed these at length in the above cases. SUffice it to ·say that 

rone are applicable· to this case, aid the Appellant seeking a new exception category 

based on medical needs, does not seriously contend that they are. We therefore 

enter the follo,·ling: 
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ORDER 

AND N::M, this 7th day of March, 1975, the action of the Department qf 

Environmental Resources in denying a sewer ban exoept:i.on to Appellant, Annie M. 

Wamer Hospital, is hereby sustained. 

p---e., c~~ 
BY: PAUL E. WATER':> 

Chai:onan 

CDtiOJRRING OPrniCN 

I concur in the result reached in this Adjudication, but I cannot 

accept the inference that IER nade a decision on the relative nerits of controlling 

p:>llution as opp:Jsed to pennitting the building of an auxiliazy hospital unit in 

resPonse to a cannunity-felt need for such facility. Nothing in the reoord indicates 

that the Depa.rt:m;nt made such a detenni.nation. Rather, it is apparent that IER 

· looked only to ascertain whether the re::}UeSt for an exception fell within the polic:y 

of DER on granting exceptions to sewer-connecti:on--flans..---Having'-ascer:tained_that the 

hospital's application did not fall within this policy, the Department surmarily 

denied the application. 

M:lreover, had the Department based its decision on the relative neri ts of 

water p:>llution control versus a cam:nunity-felt need for an additional hospital 

facility, I am of the opinion that this Board could have inquired into the factual 

basis upon which such a decision was nade to detennine whether it was proper under 

the cirCI.IIlStances. Hc:Mever, I concur in this Adjudication for the reason that IER 

was under no legal cx:mpulsion to grant the exception in this case. 

DATED: March 7, 1975 
llj 

~Al:rkr· ~~COHEN 
Me:nber 
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In the Matter of: 

'lt:WNSHIP OF PLFASANT 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 73-252-CP-c 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Jose!=h L. Cohen, Manber-Issued March JA , 1975. 

The Department of Environrrental Resources (hereinafter "DER") has a:mnenced 

this action to have the Board assess a civil penalty against the 'I'c1Nn.ship of Pleasant, 

Warren County, Pennsylvania, for a discharge of liquid industrial wastes into an 

~ tributaJ:y oftheAllegheny River. The parties have filed a stipulation in 

this ~tter wherein they have set forth facts I!'aterial to the disposition of the 

case and have further agreed to have the Board at this time detexmine whether the 

Defendant Taomship is liable for a civil penalty because of such discharge. '!he parties 

have further agreed that the Board will rule on the Petition of DER to have a "default 

judgment" entered against the Township. 

FINDIDGS OF E1ICI' 

l. '!hat the Defendant, Taomship of Pleasant, is a township of the 

seoond class located in !'iarren County, Pennsylvania. 

2. '!hat the Allegheny River and several of its tributaries pass through 

and near the Defendant Township. 

3. That within the boundaries of the Towrlship is located a "pond" or 

"lagoon" filled with acid wastes of industrial origin. 
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4. That the said aCid fOnd originated nore than thirty years ago as 

a dump for an oil refinexy which had been located necu:by. 

5. That the Defendant is in no way res:ronsible for the creation of the 

acid :rond. 

6. That the acid fOnd was in private hands until Septe:ri:ler 8, 1970, 

when the pond ar;d the adjacent land was roriveyed as a gift to the Defendant ~­

ship by Ida c. Wenzel and Luther Wenzel, her husband, by deed rerorded in Warren 

County Deed Book 364 at page 250. 

7. That the Defendant accepted this parcel of land in order to eliminate 

the pond and to convert the site into recreational area and an area where rm.mici­

pal facilities ccul.d be located. 

8. That before the discharge of September 27, 1972, (on which discharge 

this action is based) , the Defendant undertook to fill said :rond and thereby to 

gradually dissipate its rontents and to rarove its detrimental effects. 

9. The pond was inspected by personnel of the Plaintiff on September 16, 

1970, November 19, 1970, and April 6, 1972, and no charges were filed against 

the 'Ibw.nship prior to the discharge of Septenber 27, 1972. 

10. That inmedi.at.ely before -the discfulrge of Sept:anber 27, 1972 ,· the 

area in which the pond is located experienced rainfall, specifically, 1. 30 inches 

fran September 24, 1972, through Septenber 27, 1972, and • 96 inch on September 27, 

1972. 

ll, That on or about Septe:ri:ler 27, 1972, the pond did discharge liquid 

industrial wastes containing a high concentration of alkyl sulfonates into an 

\ll:lilaiOOCl tributaJ:y of the Allegheny Ri. ver, the ron tents of this discmrge being 

a noxious and deleterious substance which temporarily rendered unclean certain 

waters of the Allegheny River and did kill sane fish therein. 

12. Since the discharge of September 27, 1972, the Defendant is filling 

this acid :rond under supervision of the DepartJnent of Env.ironm:mtal Resources. 

13. That at no time did Defendant :rosse5s a penni t issued pursuant to 

the Clean Streams Iaw, Act of June 22, 1937, P.· L. 1987, as amended, 35 P. s. §691.1 

~ ~. , either for a discharge fran this lagoon or for the lagoon itself. 
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14. '!hat by Pre-Hearing Order No. 1 issued on Februacy 6, 1974, the 

Board ordered the parties to sul:mi t pre-hearing menoranda with Defendants to be 

filed within 20 days of receipt of the Camonwealth 's pre-hearing rnem:>randum. 

15. '!he Comonwealth' s pre-hearing rnerrorandum was due on or before 

March 29, 1974 and was filed with the Board on March 5, 1974, and received by 

the Defendant on March 6 or 7, 1974. 

16. ~e TcMnship's pre-hearing manorandum was filed with the Board and 

received by the Camonwealth on April 18, 1974. 

17. '!he Camonwealth filed a l-btion for Default Judgrrent with the Board 

on April 3, 1974. 

18. Comsel for the Tc:1;mship filed its Answer to the l-btion for Default 

Judgment on or.about April 4, 1974. 

19. '!he Carm:>nweal th' s l-btion was denied on July 17, 197 4, without 

prejudice and is still pending before the Board. 

DISCtSSION 

DER is vigorously pressing the Board to grant its Petition for a 

"default judgment" against the Township for the reason that it did not file its 

pre-hearing narorandum within the time specified by the Board's Pre-Hearing Order 

No. 1. '!he rules of the Board do not expressly provide for default judgments. 

Section 2l.l8(b) of the Rules provides that any party failing to respcll'ld, to a oomplaint, 

new matter, petition or notion shall be deaned to be in default~d, at the Board's 

directiOit sanctions may be :i.np:>sed in acoordance with §21. 41 of the Rules. 'Ibis 

section provides: 

"'!he board may :i.np:>se sanctions upon a party for failure to 
abide by a board order. Such sanctions may include the dismissal of 
any appeal or an adjudication against the offending party, orders 
preclud:Ulg introduction of evidence or documents not disclosed in 
CCII'q?liarx::e with any order, barring the use of witnesses not disclosed 
in CCII'q?liance with any order, barring an attorney fran practice before_ 
the board for repeated violations of orders or such other sanctions 
as are permitted in similar situations by the Pennsylvania Rules of 
Civil Procedure for practice before the Courts of Ccmron Pleas." 
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Although this Board entered what puq:orted to be a ''default judgment" 

in Ccrmonwealth v. Froehlke, et al, EHB rocket th. 72-341 (issued July 31, 1973), 

it in effect only invoked sanctions authorized by §§21.18 (d) and 21.41 of its Rules. 

'Ihe rrere fact that the Board denominated its action as a "default jtrlgment", should 

not obscure the fact that it was invoking sanctions authorized by its rules. 

Under the Pennsylvania Rules of Civil Procedure, default judgments may be 

entered in both actions at law and in equity. Rule 1037 thereof provides for default 

judgments in assUtpsit actions, while Rule 1047 (a) covers default judgments in trespass 

action. Defaults in equitable actions are covered by Rule 1511. In all these cases 

the entry of a default judgment is a ministerial act perforrred by the prothonotary 

upon the praeciJ;e of the Plaintiff. The imposition of sanctions a;ainst a-party is a 

judgmental decision by the Board for failure to abide by Board orders or otherwise 

be in viol.'l.tion of the Board regulations. Thus, the inposition of sanctions by the 

Board is a decision that involves the exercise of the Board's discretion. The Board 

is of the opinion that to inpose sanctions upon the Defendant Township in this case 

would serve no useful purpose. Moreover, the substantial question of liability in 

this matter inclines us to adjtrlicate that matter, rather than adjudicate this case 

on a peripheral issue. 

In a civil penalties acticn the Camonwealth has the burden of proof. See 

Secticn 21.42 .Rules of Practice and Procedure before the Board. The stiJ=Ulated 

facts of this case shCM that on September 27, 1972, pollutants entered an unnamec1 

tributary of the Allegheny River after a substantial rainfall occurring fran 

September 24, 1972, to and including September 27, 1972. These pollutants emanated 

fran a lagoon upon Defendant's property. The legal question presented by these 

facts is whether Defendant violated the provisions of the Clean Streams Iaw, Act 

of June 22, 1937, P. L, 1987, as amended, 35 P. s. §691.1 et seq. The answer to 

this question depends upon whether Defendant rinmicipali ty violated any duty imposed 

upon it by the Clean Streams I.aw, supra. 

Section 301 of the Clean Streams I.aw, supra, provides: 

"No person or municipality shall place or pennit to be placed, 
or discharged or pennit to flCM, or continue to discharge or pennit 
to flCM, into any of the waters of the Ccmronwealth any industrial 
wastes, except as hereinafter provided in this act." 
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It is conceded that the discharge which is the subject matter of these 

proceedings was neither pennitted by the Departrrent of Envi rorurental Resources 

nor confonnable to its Rules and Regulations. Under such circunstances the discharge 

could not have been authorized by §307 of the Clean Streams Iaw, supra, which provides, 

:inter alia, that no person or municipality shall discharge or pemri.t the discharge 

of industrial wastes in any manner, directly or indirectly, into ~ of the waters 

of the CcmronWealth unless authorized by Rules and Regulations of the Envil:onmental 

Quality Board or pursuant to a pennit fran DER. 

Because of the manner in which the discharge in this matter took place, 

a question has arisen as to whether such was a discharge by Defendant municipality 

in violation of the Clean Streams L3w, supra. It is clear that the discharge was 

not intentional as that term is understood in the law. Hatlever, rothi.ng in the Clean 

Streams ISJW predicates a violation thereof on the intention of ~ party. M:>reover, 

in Camonwealth v. Sonnebom, 164 Pa. Superior Ct, 493, 66 A.2d 584 (1949) violations 

of the-Clean Streams raw, supra, were characterized as malum prohibitum, so as to 

rell~ wholly .imnaterial a party's intent in connection with a violation of that 

act. 

Nor do we think that, in the absence of an intentional discharge of ::.. 

industrial wastes contracy to the provisions of the ~ct, a violation thereof must 

be preQicated upon negligence. We· believe that the legislature in its various 

amendments to the Clean Streams ISJW, supra, particularly those of 1965 and 1970, 

intended to embody the principles of strict liability insofar as discharges of 

pollutants to the waters of the Camonwealth are concerned. Arr:f other inference 

would not cc:rrport with the manifest intent of the legislature to protect the waters 

of the Camom.realth fran contamination and pollution as indicated by its substantial 

amendment of that law in 1959 and 1970. 

The principles of strict liability derive fran the rule in Jo/lands v. 

Fletcher, 1868, L. R. 3 H. L. 330. See also Prosser, Iaw of Torts (4th Ed. , 1971) 

505 et ~· 

In the natter before us, we are of the opinion that the Defendant munici­

pality breached its duty in failing to naintain the lagoon on its property in such 

a manner as to prevent discharges fran occurring therefran resulting fran foreseeable 
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natural phenanena against which adequate protection was not taken in this case. 

This is not a case in which "an act of Q:xi", not reasonably foreseeable, caused 

the discharge. The discharge was caused by rroderately heavy rains during a period 

of a f€!11 days. Such rains were clearly a foreseeable natural event which, under 

the circumstances of this case, could have been foreseen by Defendant. We believe 

that the principles stated in Akin & Dirrock Oil Co. v. State, 95 Okla. Crim. 

218, 243 P.2d 384 (1952), is the principle to be adopted in cases of this sort. 

In the annotation in 32 A.L.R. 3rd 215, at 272 in which Akin & Dirrock is revi€!1led, 

it is stated: 

" • • . The defendant a:lllpaily also argued that it had not 
been negligent and that the heavy rain had been an 'act of Q:xi,' 
but the court held that no sh:Jwing of negligence or criminal 
intent was necesscu:y to hold the defendant liable, because 
the legislature had intended to place a duty, higher than ordincu:y 
care, on oil a:lllpailies to prevent the pollution of streams of the 
state. This duty, the court explained, is that of taking all 
reasonably prudent precautions to prevent the escape of crude oil, 
basic sediment, salt water, or other deleterious substances." 

We therefor~ find that the Defendant municipality discharged industrial 

wastes into waters of the Cormonwealth in violation of the Clean Streams Ii:M, 

supra, and that such violation may fonn the basis for the in'p:>sition of a Civil 

Penalty in this matter. Inasmuch as the parties have stipulated that they do not 

wish to litigate at this time the extent of the civil penalty,. we refrain fran 

any action at this time other than finding a violation of the law. 

CDNCI.DSIOOS OF IAW 

1. The ]3oard has jurisdiction over the parties and subject matter to 

this proceeding. 

2. The principles of strict liability· apply to unintentional discharges 

of industrial waste to waters of the Camonwealth which are othexwise not authorized 

by the Clean Streams IrM, Act of June 22, 1937, P. L.l987, as amended 35 P. S. §691.1 

3. Defendant, Township of Pleasant, Warren Co\IDty, Pennsylvania, violated 

the provisions of the Clean Streams raw, supra, by the discharge of industrial wastes 

fran its lagcon into the waters of the Cormonwealth. 
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ORDER 

AND NOW, this 14th day of March, 1975, it is hereby ordered that the 

Township of Pleasant, Warren County, Pennsylvania, shall pay into the Clean 

Streams Fund a sum to be detennined by the Board at a later time after hearing \lfX)n 

the issue of the size of the Civil Penalty for which Defendant rray be liable acaording 

to the p~inciples enunciated in this Adjudication. 

~TED: March 14, 1975 

PAUL E. WATERS 
Chail:man . 

By JOSEPH L. Q)HEN 
Member 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

JOSEPH REEDY, Appellant 
and 

PENN TOvlNSHIP, et al, Intervenors Docket No. 74-124~ 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Paul E. Waters, Chainnan {Issued--March 31, 1975) 

This matter canes before the Board as an appeal fr011 an order of the 

I:epartrnent of Environmental Resources, hereinafter "DER", issued to one Joseph 

Reedy, hereinafter "Appellant", on April 16, 1974, charging violations of the 

Solid Waste Management Act, Act of July 31, 1968, P. L. 788, No. 241, as amended. 

Penn, Wheatfield and Miller Townships, hereinafter "Intervenors" intervened 

in the proceedings, along with Perry County, alleging that the landfill was a 

necessity and should be allowed tci operate despite the lack of a pennit, until 

such time as a pennit is issued to this or SOlle site in close proximity. 

FINDINGS OF FACT 

1. Appellant Joseph Reedy is an individual operating a landfill in 

Wheatfield Township, Perry Cotmty, Pennsylvania. 

2. Appellee is the Pennsylvania I:eparbllent of Environmental Resources. 

3. Appellant operates said landfill in Wheatfield Township, Perry 

O::nmty, Pennsylvania, without a permit fr011 DER, as is required by the Pennsylvania 

Solid Waste Management Act, supra. 

4. On or al:x:lut .March 23, 1970, Appellant sub:ni:tted a solid waste pennit 

application to DER and, thereafter, on or al:x:lut January 1, 1971 1 Appellant sul:.rnitted 

a Phase I Soils and Geology M:xlule. 
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5. Said application and rrodule were revie~ by DER and;on or about 

February 18, 1971, DER rotified Appellant that his site was unsuitable because 

of shallow soil depth over fractured bedrock. 

6. On April 16, 1974, DER issued the Appellant an order to imrediately 

cease the operation of his landfill ani to tei:mi.nate the operation in conformity 

with paragra~ 2 of the order and, further, to abate the discharge of leachate 

from the landfill. 

7. On May 9, 1974, Appellant filed a timely appeal fran said order of 

DER. However, ro pre-hearing marorandum was ever filed on behalf of Appellant. 

8. Intervenors are the County of Perry anu the Townships of Wheatfield, 

Penn ani Miller. 

9. The Tc:Mnships provide ro refuse oollection facilities nor do they 

h.:lvc ordirul."lcc:::: relative to refuse oollcction; Mr. Reedy deals with the :i.rlc:ividual 

residents of euch Tc:Mnship on a contract basis and does not deal throu:Jh said 

':'ownships. 

10. There are other solid waste facilities within a reasonable distance 

from Mr. Reedy's site, including permitted facilities at the Rambler Landfill in 

Juniata County and at the Harrisburg incinerator in Dauphin County. In addition, 

the Thebes site near New Bloc:xnfield in Perry County has been accepted by IER 

as a suitable site and can qualify for a pennit as soon as certain minor engineering 

plans are changed. 

11. Inspections by DER, dating fran 1971, have in nost instances re­

vealed violations of DER's Rules and Regulations, including steep slopes, surface 

water pending, failure to oover, lack of surface water diversion, an:1 leachate dis­

charge. Inspections inmediately prior to rER's order and subsequent to the order 

have revealed the same violations. 

12. The refuse at the site rises in a bank twenty (20} feet above a small 

stream which flows by the side of the landfill. 

13. The landfill operation causes the discharge of leachate into the 

w:~.ters of the Cornronwealth, to wit, an unnamed tributary to Dark Run which flows 

by the west side of the landfill site. 

14. Water samples were taken fran said stream on June 12, 1974, by Mr. 

Orwin, a solid waste speCialist with DER, an:i on August 2, 1974, by Mr. Brehm, 

a DER Environnental Protection Specialist III. The latter samples were taken 

at the request of the Interverors. These samples show a discharge to the 
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waters of the camonwealth which alters the quality of the water in the small 

tributary to the west of the landfill~ including an increase in the con-

centration of chlorides, an increase in the biochemical oxygen demand and 

increased concentration of iron in excess of the standards set forth in Chapter 

97 of DER' s Regulations, 25 Pa. Code, Section 97 .15. 

15. The landfill site is located in a region of shallow soil (ranging 

from two to ten feet) over fractured shale bedrock and, as such, does not meet DER' s 

require:nents for a natural renovation landfill, 25 Pa. Code, Section 75.84. 

16. The shallow soils at the site fail to provide renovation for the 

leachate generated by the landfill,and the fractured bedrock beneath such soil 

provides an avenue to transmit the leachate direetly to the ground water. 

DISaJSSICN 

The controlling question .raised by the record in this case is whether 

DER can reasonably order the closing of a landfill site in a county which presently 

has no other conveniently available pennitted site for the dunping of solid 

waste. 

There is little to be gained fran a review of the statute and regulations, 

as they clearly authorize the closing of unpermitted landfills. A review, however, 

will show that the specific question raised by the facts of this case has not been 

previously dealt with by either the legislature or this Board. 

It is beyond dispute that DER has the p:JWer and .authority to close or 

order the closing of a landfill such as is here in question. Neither Appellant 

ror Intervenors seriously contend that Reedy is in full canpliance with the law and 

Regulations of DER. Indeed, it is conceded that he has ro pennit to operate the 

landfill. 

The question, it seerrs, then beo:xres whether there is an abuse of dis-

cretion by DER, or at least an unreasonable decision to errploy enforcerrent actions, 

when, as here, one, the Appellant has attempted to comply with the pemit require-

rrents and, bolo, there is no other available permitted landfill in the county. 

If we were to allow the Appellant or any landfill operator to ignore 

the plain requirements of the Solid Waste Manage:nent Act, supra, based on the 

fact that there is no convenient alternative, then the major impetus to compliance 
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activity will have been re:roved. 

In other v.urds, it is our view that no activity takes place without 

rrotivation. There must be sane way to rrotivate a county or an iniividual to 

secure a permit for the proper operation of a landfill. If one is excused fran 

the pemri.t requ:iranent on the mere sh:>wing that it v.uuld be inconvenient to use 

another site, even though this may be in another county, then there v.uuld re­

main no notivation for the operator to obtain a pemri.t. And this is true regard­

less of the degree of inadequacy of the unpemri.tted site. 

Turning to the other allegation, regardi.n;J efforts to obtain a pemri.t, . 

this allows a much easier resolution. We believe that DER is in a rtn.rll better 

.t;:x:>sitian than this Board to evaluate the "good faith" of a la.n:ifill pemri.t applicant. 

This, after all, is the crux of the matter .• Anyone can sul::rnit an application 

to IER at any time. Clearly, this alone cannot be a test for the pt.JriX)se of ex­

ercising enforcarent discretion. Sanething nore rr.ust appear, and. that is the 

"good faith" of the applicant. There soould be sane reasonable expectation of 

su::cess for the applicant. It might very well be unreasonable for IER to order 

the inmediate closing of a larrlfill, which inspections have shown to be properly 

operated, although without benefit of pennit, where the operator has applied in 

good faith for a penni.t, and the decision is held up, on the pemri.t grant, through 

no fault of· the applicant. These, mwever, are not the facts of this case. 

Here the Appellant has not sul::mi.tted all of the required data andJbased on 

what has been sul::rnitted,DER has concluded that a pemri.t cannot be issued. 

The inspection reports have been consistently unfavorable .to Appellant, and 

Appellant has been opera-tin:] for a number of years without a pemit. 

It is unfortunate that the burden of this decision falls heavily 

on the citizens who would like to properly dispose of their solid waste materials. 

We see no other way ha.vever to make it clear . to the Appellant and the interested 

Intervenors that tiJre has run out and they must na.v rrove with dispatch to resolve 

the problem of proper solid v.este disposal for Perry County residents. 

COl\'CLUSIONS OF lAW 

1. The Board has jurisdiction over the parties arrl subject matter 

of this appeal. 

2. Appellant, Joseph Reedy, presently operates a landfill in 

hlheatfield Ta.vnship, Perry County, Pennsylvania, without a· pennit, in violation 
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of the Pez-..nsylvania Solid Waste Managanent Act, 35 P.S. §6001 ~ ~· and 

the Rules and Regulations pranulgated thereunder. 

3. The landfill discharges an industrial waste, to wit, leachate, 

into the waters of the carmornuealth in violation of The Clean Streams Law, 

35 P.S. §691.1 et ~· and Chapter 97 of the I:epartrrent's Rules and 

Regulations. 

4. DER has the J:CMer and duty to issue orders necessary to 

inl:Jlernent the Solid Waste Management Act; ~·and Clean Streams Law, ~' 

inclming orders requiring imrediate closure. 

5. The requirerrent of imrediate closure is reasonable in light of 

Appellant's violations of the Solid Waste Management Act, supra, and the Clean Streams 

Law, supra, and Regulations thereunder and the existence of ongoing p:>llution. 

6. Appellant and Intervenors have not set forth any basis upon 

which the I:epartrnent's Order should be set aside. 

ORDER 

AND ~, this 31st day of '1-:E.rch, 1975, the order of DER~ 

issued April 16,1974, is sustained, and the appeal of Joseph Reedy in 

which Penn Ta-mship, et al; intervened, is hereby dismissed. 

DATED: March 31, 1975 
llj . 

ENVIIDNMENI'AL HEARING BOARD 

BY: P--e.. (~~ 
PAUL E. WATERS 
Chairman 

JOSEPH L. CX>HEN 
Me:nber 
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In the Matter of: 

WILLIAM M. SMI'lH 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 0 I 
(717) 787-3483 

Docket No. 72-359 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AroUDICATICN 

By '!he Board --Issued April !, 1975. 

'!his matter is before the Board on an appeal filed by William Smith, 

(hereinafter Smith), from an Order issued by an authorized agent1 of the Departirent 

of Enviroorrental Resources,. (hereinafter Department) , to Smith on September 18, 

1972. 

In the preamble to this Order, a finding was made that Smith had oonstructed 

a water obstruction in the back channel of the Allegheny River at Eaton Island, 

Mead 'I"omlship, Warren County. It was then detennined that this oonstruction by 

Smith caused him to be in violation of §2 of the Act of June 25, 1913, P. L. 555, 

as arrended, 32 P.S. §682, ('Water Obstructions Act"), for the reason that SII'ith 

had not obtained a .r::e·nnit authorizing such construction as required under said 

section, supra. 

Smith was ordered to "discontinue" the above mentioned construction until 

such tiJre as he obtained a penni t from the Depart:nent. 

A hearing on this appeal was held befcre Hearing Examiner Iouis R. Salanon, 

Esquire, on July 10, 1973. A pror::osed adjudication was written, issuance of which 

1. '!his Orde·r v\as issued by Paul R. SCMers, a Waterways Patrolman, 
employed by the Pennsylvania Fish Ccmnission. By virtue of an Agreerent and Delega­
tion of Authority, dated Septerrber 5, 1972, by and between the Department of 
Environmental Resources and the Pennsylvania Fish Ccmnission, the Departrrent dele­
gated to the Corrmission the authority to issue cease dild desist orders to persons 
resr::onsible for the construction or maintenance of a water obstruction, as defined 
by the Act of June 25, 1913, P. L. 555, as amended 32 P.S. §681, et s~ • 
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was delayed for a considerable t.Ure pending resolution of the question of the 

Board's jurisdiction oVer appeals fran orders of this type, dealt with in 

M:>nongahela and Ohio Dredging Co. v. Ccm!onwealth of Pennsylvania, Departrrent of 

Environmental. Resources, E.H.B. ·D:>cket No. 72-388-B (issued March 25, 1974, decision 

on reargurrent issued December 27, 1974), (hereinafter M & 0 Dredging). 

At the hearing Smith admitted that he had o::mstructed an obstruction, 

consisting of fill, across the body of water in question, and that he had no permit 

f.rom the Department authorizing such construction. 

Smith alleged, however, that he was exenpt fran the permit requirenents 

6f §2, supra, by virtue of the follc:Ming provisions contained in §9 of the Act of 

1913, supra: 

"'Ihe provisions of this act shall not prohibit the placing 
in any purely private stream, having a drainage area of less than 
one-half square mile, of any dam or obstruction that cannot in 
any way imperil life or property located belCM or above such dam 
or obstruction; nor shall the prc"ll"isions of this act prohibit the 
rraking of necessary terrporary repairs to any water obstruction." 

Hearing Examiners Louis R. Salanon, Esquire and Fobert Broughton, Esquire 

submitted a proposed .Adjudication that is being adopted by the Board with a ff:M 

rrodi.fica tions. 

FlNDINGS OF FACr 

1. Sanetilre between 70 and 80 years ago there was a saw mill 

or lurber mill in r-Ead Township, Warren County, at a point adjacent to and west 

of Bra.n Run and adjacent to and south of the Allegheny River. 

2. 'ltoe ot:erators of this mill drew water fran Braom Run. 

3. In order to gain access to additional water, the operators of this 

mill diverted water fran the Allegheny River into a mill race or back cha!:mel which 

they constructed (hereinafter back channel) • 

4. A back channel, as used in the order appealed fran, neans a water 

area that is not the main channel of the river. ·In this case the back channel 

flc:Ms around an island, k:ncMn variously as Knight's Island or Eaton Island or Ebgers 

Island, just upstream from Glade Bridge, near Warren, Pennsylvania. 
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5. 'lhis back channel is presently between three-quarters of a mile 

and one mile in length. Brown Run presently flCMS into this back channel. 'lhe 

back channel presently reenters the Allegheny River at a point near Glade Bridge, 

just upstream fran Warren. 

6. Smith cx:mstruc:ted an obstruction, oonsisting of fill across this 

back channel at a point approximately five hundred feet dc:Mnstream from the rrouth 

of the back channel. 'lhis obstruction was approxilrately 8 feet high. No testinony 

was offered as to when the obstruction was built. 'lhe only argument made by Smith 

relative to the nonapplicability of the Water Ci:>structions Act was that the back 

channel was a pull:ly private stream within the meaning of §2 of the Water Obstructions 

Act. No cc•nvincing testinony was offered that the watershed of the back channel is 

less than one-half square mile: as already noted, the upstream end of the back 

channel oonnects with the main stern of the Allegheny River. 

7. No proof was offered that the obstruction in question "cannot in any 

way :inpe.ril life or property located below or above such dam or obstruction. '1 

'lhe position of the obstruction in the back channel of the Allegheny River leads us 

to ooncltrle that no such proof oould have been offered. 

8. Smith did not have a per.m.it fran the DepartJrent by which he was 

authorized to oonstruct said obstruction nor does he have such a per.mi t at the 

present time. 

9. Smith owns the land on both sides of this back channel at the point 

where he oonstructed this obstruction: Smith does not, hcMever, own all the land 

on either side of this back channel over its entire length. 

10. Paul R. Sowers, a Waterways Patrolman employed by the PennSylvania 

Fish O:mnission, investigated the oonstruction and the existence of this obstruction 

for and en behalf of the Department. 

11. Waterways Patrolman Sowers drafted ani issued the Order which is 

the subject matter of this appeal. 
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DISCUSSICN 

'Ihis case involves an Order by the Department to "discontinue" a 

certain activity until such tllne as a permit has been obtained. 

An earlier draft Adjudication was circulated arrong the Manbers of the 

Board, which Adjudication '1\Uuld have dismissed this appeal based on the Board's 

first Adjudication in funongahela and Ohio Dredging Co. v. Ccmronwealth of 

Pennsylvania, Department of Environrrental Resources, supra. '!bat Adjudication 

was based on our conclusion of law that a Cease and Desist Order requiring canpliance 

with the Water <l:Jstructions Act was not an appealable action of the Department, 

and that the Board was therefore without jurisdiction. At the tilre, the Board 

had agreed to reargument in that case, an::1 the issuance of the Adjudication in this 

case was delayed pending our decision on reargument in M & 0. After reargunent, 

we decided that an order that reaches a conclusion of law that the actions of the 

party ordered are subject to the permit requirements of the law does constitute 

an action of the Depart:Irent that affects the legal rights and relationships of 

the party ordered, and that the Board therefore has jurisdiction over an appeal fran 

such an order. (Adju:li.cation on reargument issued December 27, 1974). 'Ihis being 

such an Order, an::1 having concluded that we do have jurisdiction over the appeal, 

we therefore pass on to consider the merits of this case •. 

'lWo problems must be resolved: First, is this a "purely private stream'' 

such that the provisions of §2 of the Water Obstructions Act, quoted supra, '1\Uuld 

exarpt Smith's construction fran the provisions of the Act? Second, if the Act 

awlies, what is it that Smith has been ordered to do pending his obtaining of a 

permit? 

Appellant admits the construction of the obstruction but contends that 

this is a purely private stream. 'Ihe back channel in which the dam was placed, 

hc:Mever, connects at its upstream and with the main channel of the Allegheny River. 

'Ib argue that t:l)e watershed of that back channel is limited to the confines of 

the channel itself is, to be as charitable as possible, artificial. 'Ihe back 

channel carries water fran the Allegheny River. In time of flood the water in the 

back channel '1\Uuld rise ccncurrently with the water in the main stan. In both 

flood and nonnal flCMS it is a portion of the waters of the Allegheny River that 
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is being carried by the back channel~ In flcx:xi time that flOW' could be substantial, 

and a dam placed on the back channel could easily affect water levels both upstream 

and (especially if the dam broke) dOW'IlStream. It could also affect water levels in 

the adjacent main channel, since by virtue of the obstruction less water would flOW' 

through the back channel. 

Given a statute passed for the purpose of protecting the public against 

flcx:xi hazards, Water arrl Power Resources Board v. Green Springs Co., 394 Pa. 1, 145 

A. 2d 178 (1958) , we should be reticent to enlarge exceptions contained in the 

statute. Cf. §52 (5), Statutory Construction Act, Act of May 28, 1937, P. L. 

1019, 46 P. s. §552(5); Apple Valley Racquet Club v. Ccmronwealth of Pennsylvania, 

Department of Environrrental Resources, E.H.B. rocket No. 74-lSo-c (issued October 23, 

1974). Indeed the very phraseology of the exception in this case, quoted supra, 

indicates that it is to be lirni ted according to the purpose of the water Obstructions 

Act, and is not to be extended where fulfillment of that purpose might be affected. 

Smith put no evidence on the record that his dam "cannot in any way .inperil life 

or property belOW' or above" the obstruction and, indeed, the evidence on the record 

convinces us that he could not Cb so. 'llle burden of proving hlnlself within the 

exception is on the Appellant. Camonwealth v. Finch, 80 Pa. Super. 386 (1923); 

Camonwealth v. Harrison, 137 Pa. Super. 279, 8 A.2d 733 (1939); cf. annotation, 

153 A.L~R. 1218 (1944). 

Appellant has thus failed to bring himself within t\o.u of the conditions 

specified in the exceptions: (1) He has failed to prove that his obstruction 

"cannot in arq way .irt"p=ril life or property •.• ", arrl (2) he has failed to 

prove that the watershed above the obstruction is less thanone-half square mile. 

We pass on to note sare doubt whether this is even a "purely private stream". 

In the case of Reynolds v. Ccmronwealth, 93 Pa. 458 (1880), one Reynolds 

was indicted and convicted for allegedly violating a statute which IT13.de it unlawful 

to trespass on lands for the purpose of taking fish-fran a private pond, stream, 

or spring. 'Ihe Supreme Court was called upon to decide whether the body of water 

in which Reynolds was fishing was a private pond. The Court held, at 461, 462, 

as follOW'S : 

2. Sane distance dcwnstream from the obstruction in question, a tributary 
stream named BrOW'n Run flOW'S into the back channel. Since that is dc:Mnstream 
fran the obstruction, we are ignoring it in treating the probl6!1 at issue. 
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"Iecurring then to the statute, in order to constitute the 
offen:::e, not only must a trespass be oorrmitted on the land, but 
it must be with the purpose of taking fish from a 'private pond, 
stream or spring.' '!he irrportant question then is, in what 
manner must the water be owned and occupied to give it the private 
character contemplated by the act? '!he three bodies of water to which 
'the purpose' must apply, are stated disjunctively. Whatever else 

be its character or condition4. whether it be stream, spring or 
pond, the body of water must be 'private.' In case a running 
stream flo.vs over a man's land, and he stocks the stream with fish, 
he does not thereby rrake it a private stream within the meariing 
of this act. '!he manifest intention is to protect to the CMler those 
fish which were private property, and without the action of the 
trespasser would have remained such property. '!he title of a 
riparian CMler of land extends to the middle of a stream, not a 
public highway. In case the lands of opposite riparian CMlers thus 
join, and one of then stocks the stream with fish, he does not 
thereby rrake it a 'private stream.' 

"So if the waters of a pond cover a large surface of land, and 
one whose lands are covered by a part only of the water, places fish 
therein for the purpose of propagation, it does not thereby become 
a 'private pond.' '!he question is not whether he has rights which 
may be trespassed on, but is the whole body of water private within 
the m=aning of the statute'? We think it is not. 'Ib bring the case 
within the statute, the whole pond, stream or spring must be so far 
private property as to confine therein the fish with which it is 
stocked. '!he ownership of a part only of the land covered by the 
water is not sufficient to give to the whole water the distinctive 
character of private. It is not both public and private. '!he pond 
rrn.lst be treated in its entirety. Either the whole or none is private. 
'!he CMler of a part cannot make it private without an actual and 
visible separation from the other parts. Without such separation, 
the CMler of a part cannot change its character against the wishes of 
persons CMling the other parts thereof. '!he first, second, third and 
fifth assignrrents are sustained. We see no error in the fourth and 
sixth. 
Judgrrent reversed!' 

When we consider the facts of the instant rnatter in light of the holding 

in Reynolds, supra, those facts being that Smith is the CMler of only a portion 

of the total land area on either side of this back channel, that this back channel 

is not separated from Brown Run (which is clearly not a "purely private stream"), 

and that the water in the back channel is collected fran the Allegheny River, we 

would conclude, based on Ieynolds as well as based on the discussion previously, 

that the back channel is not a "private stream" within the m=aning of §2 of the 

Water Cbstruct:i.als Act. Appellant has therefore failep to bring himself within 

the exception contained in §2 of the Water Obstructions Act. 

We must also resolve a question relating to the interpretation of the 

order. I:bes it require Smith to rerove the obstruction or rrerely to get a pennit 

for it? rt· in terms orders him to "cease and desist" until he has obtained a 

pennit. We think that, to be reasonable on this record, the order must be m:xlified 

so as to require that the obstruction not be enlarged or significantly changed 
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pending application for a permit. Granting that the darn was built illegally, 

if a pennit were to be issued, it would be burdens<::llre .to require the darn to be 

rerroved just so it could ultinately be rebuilt legally. If in the process of 

Srni th 1 s seeking a penni t it is determined that the darn is in fact dangerous, then 

an order to rerrove it may (should) be sustained. Evidence to support such an order 

is not set forth on this record, however. Appellant will be given 45 days to 

subrni t his application. 

CX>N:LUSIONS OF IAW 

1. 'Ihis Board has jurisdiction over this case and over the parties 

before it. 

2. '!he back channel of the Allegheny River in which Appellant constructed 

a darn is not a "purely private stream" within the meaning of §2 of the Water 

Obstructions Act, quoted supra. 

3. '!he Water Obstructions Act applies to Appellant 1 s darn, and the 

~part:nent was legally cnrrect in requiring that a pennit be obtained for that darn. 

ORDER 

AND N:::>W, this 1st day of Jlprft, 1975, the order of Septerrber 18, 1972, 

of the ~pa.rt:ment of Envirol11"lental Resources to William M. Smith is sustained, 

except that it is further ordered that William M. Smith not enlarge or significantly 

change the water obstruction therein referred to pending action by the ~pa.rtment 

on a pemit application to be filed by hbn. If such application is not filed within 

45 days fran the date of this Order, such obstruction shall be re:roved forthwith, 

as quickly as possible cnnsistent with public safety and the rn:irilinization of 

siltation. 

m'IED: April 1, 1975 

ENVIRJNMENTAL HEARING BOARD 

Q--='2.- c 
PAUL E. WATERS 
Chairrran 

R. DENW:JRIH 
.Member 
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DISSENTING OPINION 

By Joseph L. Cohen, M:rrber 

While I agree that the water obstruction erected by Appellant in this 

matter is illegal under the Water O:lstructions Act, supra, for the reason set forth 

in 11¥ dissenting opinion in I'bnongahela and Ohio Dredging CorrpanY,. v. Ccm'ronweal th of 

Pennsylvania, Department of Enviro:nrrental Fesources, EHB Docket No. 72-388-B (issued 

March 25, 1974, decision on reargument issued December 27, 1974), I must dissent from 

the Board's taking jurisdiction in this matter. 

Ji H L. CX>HEN 
M=rnber 

DA.TED: April 1, 1975 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

BOIDUGH OF GROVE CITY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AruUDICATICN 

Docket No. 74-267-C 

By Jose:fh L. Cohen, M:mlber--Issued April 10, 1975. 

'Ihis matter is before the Board on the appeal of the Borough of Grove 

City, M:rcer County, Pennsylvania, from two actions of the Department of Envircn-

nental Resources. 'Ihe appeal was filed Decenber 10, 1974. 'Ihe actions from which 

the appeal is taken are as follows: 

1. An order issued by J:ER to the Borough of GrOve City, 1-Ercer County, 

Pennsylvania, on June 26, 1973 and received by the Borough on or about June 28, 1973, 

instituting a sewer cxmnection ban with regard to the Grove City sewage treatment 

facilities. 

2. 'Ihe denial by J:ER to the Borough for an exception from the sewer 

oonnection ban to pennit the oonnection of Perkins Pancake and Steak Ibuse to the 

Grove City Borough sewage system. The denial of the exception was dated Novanber 12, 

1974, and the Bo~ugh received notice thereof on Noverrber 13, 1974. 

On March 26, 1975, J:ER through its attorney IIDved to dismiss the appeal 

with respect to the ban itself on the ground that the ban was not timely filed 

and with regard to the denial of the exception from the ban, on the ground that the 

Borough lacked standing. On April 1, 1975, the Borough through its counsel filed 

an answer to the fution to Dismiss. Because the issues with regard to the ban itself 

and the exception to the ban are separate and distinct issues, we will adjudicate 

herein anly the issue of whether the Appellant, Borough of Grove City, took a 

timely appeal from the ban. 
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FINDING:> OF FACI' 

1. Ap~llant is the Borough of Grove City, M::!rcer Cotmty, Pennsylvania. 

2. Ap~llee is DER, the agency of the Corrrronwealth authorized to administer 

the provisions of the Clean Streams Law, Act of Jtme 22, 1937, P. L. 1987, as azrended, 

35 P. S. §691.1 et ~· 

3. On Jtme 26, 1973, IER issued an order to llppellant prohibiting nf'M 

oonnections or cap-ons to that part of Ap~llant' s sewer system tributary to the 

Grove City Borough treatment plant. Ap~llant received said order on or about Jtme 

28, 1973. 

4. On Decanber 10, 1974, aJ.llost one and a half years after the issuance 

of the sewer oonnection ban, llppellant filed an appeal with the Enviroi'li'Celltal Hearing 

Board from the order instituting the ban. 

5. Section 21.21 (a) of the Rules of Practice and Procedure before the 

Envi:rorurental Hearing Board establishes a 30-day appeal period fran actions of 

DER in respect of those actions taken tmder the Clean Streams Law, ~. 

DisctESION 

'Ihe law in Pennsylvania is clear that statutocy appeal ~riods are 

jurisdictional and may not be waived. See Ccmronwealth v. Niemeyer Olds, Inc., 

12 Ccmronwealth ct. 388, 316 A.2d 152 (1974); !annetta v. Phila. Trans. Co., 

11 Corrrronwealth ct. 156, 312 A.2d 475 (1973); General v. Roseman et al, 10 Corrrronwealth 

Ct. 569, 312 A.2d 609 (1973). 

Section 21. 21 (a) of the Rules of Practice and Procedure before the Board 

are authorized by §2119-A(e) of the Admininstrative Code of 1929, Act of April 9, 

1929, P. L. 177,as arrended, 71 P. s. §51, et ~· as such. 'Ihe appeal period set 

forth therein has the sarre status as an appeal ~od set forth in statute. '!here­

fore, inasrruch as this appeal was filed xrore than 30 days after Appellant· received 

notification of the order instituting a sewer oonnection ban, -it must be 

quashed for lack of jurisdiction. See DiFrancis v. Corrrronwealth, Unenp. eanp. Bd. of 

Rev., Cornronwealth ct. , 333 A.2d 202 (1975). 

Ap~llant insists that if an appeal is not alia-red in this case, it will 

be precluded fran sha-ring that it has cx::mplied with the conditions of the order of 

the Departrrent and is therefore entitled to have the sewer oonnection ban lifted. 
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'Ihis, however, is no justification for allowing an untiirely appeal. An appeal 

from the ban itself questions the validity of its issuance. 'Ihis must be taken 

within the prescribed appeal period. If, however, Appellant wishes to have the 

ban lifted, it must first request the Department to do so and establish that the 

Department has refused unjustifiably to lift the ban. In such a case, the action 

fran which an appeal would be taken would be the refusal to lift the ban. If such 

action were taken within the prescribed appeal ·period, Appellant could have the 

validity of the refusal detel:mined. 'Ihis is not the case in this matter. Appellant 

has stated IX> reason which would confer jurisdiction on this Board to entertain 

an appeal fran the institution of the sewer connection ban on June 26, 1973. 

OJNCLlEION OF LMN 

1. 'Ihe Enviromtental Hearin:] Board does not have jurisdiction to hear 

an appeal fran an order imposing a sewer oonnection ban, where the municipality 

to whan such order was issued took an appeal ntte than 30 days after the issuance 

of: the order. 

ORDER 

AND NCM, this lOth day of April, 1975, the appeal of the Borough of 
.. 

Grove City, .t-ercer Cbunty, Pennsylvania, fran an order of DER under date of June 26, 

1973, instituting a sewer connection ban with regard to connections to sewers 

tributary to its treatment facilities is hereby quashed for lack of jurisdiction. 

ENVIroNMENTAL HEARJNG OOARD 

By J H • COHEN 
Member 

J:ll\TED: April 10, 1975 
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In the Matter of: 

D. STEVE REPI.DGIE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, PeMsylvania 17101 
(717) 787-3483 

Docket No. 74-108-c 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and PENN '.I"CMNSHIP SUPERVISORS 

ADJUDICATION 

By Joseph L. Cohen, M::!mber-Issued April 10, 1975. 

'Ihis matter is before the Board on the appeal of D. Steve Replogle from 

the action of Penn TcMnship Supervisors, Htmtingdon County, Pennsylvania, taken 

on April 9, 1974, refusing to grant Appellant an on-lot sewage disposal pepn.it to 

serve his eating and drinking establishment in the TcMnship. Appellant filed an 

-appeal frcm said action on April 26, 1974. Previous to the filing of the appeal, 

Appellant never requested a hearing before the TcMnship in oonformi ty with the nCM 

repealed provisions of §7 (e) of the Pennsylvania Sewage Facilities Act, Act of Janua.:cy 

24, 1966, P. L. 1535, as anended,35 P. S.§750.1 et seq. Thereafter the Supervisors 

of Penn TcMnship, on July 1, 1974, took action purporting to issue a pepn.it to 

Appellant for an on-lot sewage disposal facility to serve his premises. 'Ihe issue 

before the Board is whether this appeal should be dismissed either as being m::x:>t 

or for the reason that Appellant failed to pursue his adrninistrati ve ranedi.es. 

FINDINGS OF FACT 

1. Appellant is an individual, D. Steven Replogle, R. D. 1, !baring Springs, 

Taylor Borough, B1a.ir County, Pennsylvania. 

2. Appellees are Supervisors of the TcMnship of Penn, Htmtingdon County, 

Pennsylvania, and the Pennsylvania Departn'ent of Environmental Resources, (hereinafter 

"DER"} • 

3. Sanetime prior to April 9, 1974, Appellant applied to Penn Township for 

a pepn.it to install an on-lot sewage disposal systan to serve his eating and ·drinking 

establishment on his property in the '.l'c:Mnship. 

I 
.I 
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4. On April 9, 1974, Perm Township denied Appellant's application for 

a permit and advised him by letter as follCMS: 

"On April 9, 1974, a special rreeting of the Penn Township 
Supervisors was held at which tirre your application for a permit 
for a sewage disposal system was considered. Pursuant to the directive 
of the depart:mant and D::!partment of Environmental Resources your 
awlication is hereby denied. 

"'!his denial is based upon the following reasons as set forth 
in Rules and Regulations of the D::!part:ment of Environmental Resources, 
Section 71.55: 

"1. Soil or geological oonditions which would precluie safe 
and proper operation of the desired installation. 

"2. Failure of the proposed system to adequately protect 
the public health and prevent pollution. 

"If you have any questions please feel free to oontact us." 

5. On April 26, 1974, Appellant filed an appeal with this Board from the 

denial of the peillli.t by the Penn Tc:Mnship Board of Supervisors. 

6. At no time bebveen the denial of the peillli.t by Penn 'TC7Nil.Ship and the 

filing of the appeal by Appellant on April 26, 1974, did Appellant request Perm 'Ibwn­

ship for a hearing in accordance with the provisions of §7(e) (now repealed) of the 

Pennsylvania Sewage Facilities Act, supra. 

7. en or about July 1, 1974, the Supervisors of Penn Township took action 

purporting to issue Appellant the penni t previously denied. Thereafter on August 28, 

1974, DER, upon learning of the action of the Supervisors of Penn 'Ibwnship, 

requested the 'D::Mnship to hold a hearing at which DER oould present its 

intentions respecting the propriety of the peillli.t issuance. Although the Township 

acquiesceC. :in DER's request, set a hearing date and notified DER thereof in writing, I:ER 

never appeared at this scheduled tirre and place. 

Discu:iSICN 

From the evidence adduced in this matter, it is apparent that this Board 

cannot adjuiicate the I~Erits of this case for at least bolo reasons. The first is 

that Appellant failed to pursue his administrative rerredies as set forth in §7(e) 

(now repealed) of the Permsylvania Sewage Facilities Act, supra. This provision, 

nt::M repealed but in effect at the time of the appeal in this matter, provided as 

foliCMS: 
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11 (e) In case any penni t is deni_ed or revoked, a hearing shall 
be held thereon before the rmmicipality, cOtmty departrrent of health, 
joint county depari:Irent of health, or the departrrent in accordance with 
the provisions of section 8 of this act, within fifteen days after 
request therefor is made by the applicant. Within seven days following 
the date of such hearing, the applicant shall be notified in writing of 
the detennination of said hearing. 11 

'Ihe failure of Appellant to request a hearing before Penn TcMnship prior 

to appealing to this Board renders this appeal premature. 'Ihe law in Pennsylvania 

has always been and is now that statutory remedies IllUSt be strictly pursued. Act of 

March 21, 1806, P. L. 588, 4 Sm.L., 326, §13, 46 P. S. §156 (now repealed); 1 Pa. s. 

§1504; see also Camonwealth v. Glen Alden et al, 418 Pa. 57, 210 A.2d 256 (1965). 

Inasmuch as Appellant did not pursue his statutory ranedies, he is not entitled at 

this tine to appeal the action of the 'D::Mnship in denying his permit. 

'Ihe second ground for the dismissal of this appeal is that it is noot 

by virtue of the fact that on July 1, 1974, Penn Tc:Mnship issued a permit to Afpellant 

to construct a sewage disposal facility on his property in the Ta.vnship. Although 

IER had knowledge of the issuance of the permit and requested a hearing before the 

'lbwnship in order to oontest the issuance of the permit, it took no further action 

to have the penni t set aside. In such circumstances we are of the opinion that the 

tilre has passed to allow DER to oontest the validity of the action of the 'D::Mnship 

Supervisors in this regard. 

Section 12(a) (now repealed) of the Pennsylvania Sewage Facilities Act, 

supra, provided that any person aggrieved by the decision of a municipality under the 
-

Act could have appealed to this Board. 1 Section 12 (a) of the Act must be read 

in~ materia with the provisions of the Adrnininstrative Agency Law, Act of June 4, 

1945, P. L. 138~as amended, 71 P. s. §1710.1 et seq. Section 2(d) of the Adrninis-

trative Agency Law, supra, makes it clear that the tenn 'person' includes a State 

governmental agency. 

Inasmuch as the Administrative Agency Law, supra, includes within its 

definition of 'person' a State agency, it renains to be considered whether DER is 

1. Section 12 (a) (I'!CM repealed) of the Pennsylvania Sewage Facilities 
Act, supra, originally provided for appeals to the Secretary of Health. However, 
by virtue of the provisions of §1921-A(b) of the Administrative Code of 1929, Act 
of April 9, 1929, P. L. 177, as amended,71 P. S. §51 et seq., the Envi:ronrrental 
Hearing Board had oonferred upbn it the jurisdiction to hear such appeals. 
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an 1 aggrieved 1 person in order to have been able to appeal the action of the 

Supervisors of Penn 'Ibwnship. We are of the opinion that the allegation that the 

'Ibwnsh.ip did not follow the rules, regulations and dire!ctives of DER, if proved, 

would constitute DER an aggrieved person within the rreaning of both the Administrative 

h:jency I.aw, supra, and §12(a) of the Pennsylvania SEMage Facilities Act, supra. 

Inasim.leh, therefore, as DER did not appeal to this Board to set aside the 

action of Penn Township in granting Appellant a pennit within 30 days after it had 

received knao~ledge that the permit was issued, it is oollaterally estopped from 

attacking the validity of the action of the 'Ibwnship in issuing the permit in this 

case. 'Ihus, even if Appellant had pursued its administrative remedies and sought 

a hearing before the 'l'c:Mnship before appealing to this Board, we would have been 

oonstrained to dismiss the appeal as being ITOOt for the al::Dve stated reasons. 

CDNCWSIONS OF lAW 

1. Under the provisions of §7 (e) (now repealed) of the Pennsylvania 

Sewage Facilities Act, supra, a oondition precedent to an appeal to this Board under 

§12 (a) (rx:M repealed) of that Act was that a party who has been denied a sewage 

facilities penn:i.t by a municipality request a hearing before the municipality upon 

that denial. 

2. An appeal does not lie to this Board fran the action of a municipality 

tmder ncM repealed sections of the Pennsylvania Sewage Facilities Act, supra, in 

denying a pennit unless the applicant first seeks review of the denial fran the 

municipality taking the action. 

3. DER under nCM repealed sections of the Pennsylvania Sewage Facilities 

Act, supra, had the right to appeal to this Board within 30 days the grant of any 

sewage facilities pennit to any person where such issuance was allegedly in violation 

of the Act or rules and regulations of DER promulgated pursuant thereto. 

4. Where DER failed to appeal the issuance of a sewage facilities permit 

within the requisite appeal period, it may not thereafter collaterally attack such 

action as being oontrcu:y to law. 
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ORDER 

AND NCW, this lOth day of April, 1975, the appeal of D. Steven Replogle 

fran the action of the Supervisors of Penn Township, Huntingdon County, taken 

April 9, 1974, denying him a pennit for the installation of an on-lot sewage disposal 

facility is hereby dismissed. 

By 

DATED: April 10 I 1975 

PAUL E. WATER3 
Chairrran 

R. IENWORI'H 
Member 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

StMUT 'KWNSHIP TAXPAYERS ASSOCIATICN 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATICN 

Docket No. 74_176-c 

By Joseph L. Cohen, M::nber-Issued April 11, 1975. 

'Ibis matter is before the Board on appeal of Sunmit Tc:Mnship Taxpayers 

Association (hereinafter "Appellant") fran the action of the Pennsylvania Department 

of Environmental Resources (hereinafter "DER") in granting the Erie Disposal carpany 

(hereinafter "Intervenor") a penni t for the q;e:ation of a solid waste disposal facility in 

Surrrni.t Township, Erie Cotmty, Pennsylvania. '!he writer of this opinion held a 

hearing on behalf of the Board in this matter on January 23, 1975, at the Ccmm.mity 

Services Building, 606 West Second Street, Erie, Pennsylvania, for the purpose of 

taking testilrony. 

At_ the conclusion of the presentation of Appellant's case, Intervenor and 

IER moved to dismiss this appeal. While DER presented testilrony in behalf of its 

action, Intervenor presented no testilrony whatsoever. 

After a full consideration of the evidence in this matter and the relevant 

legal principles, we enter the follONing Adjudication: 

FJNDlliGS OF meT 

1. Appellant is Sunmit 'lbwnship Taxpayers Association, an tmincorporated 

association a:nposed of residents of Surmi t Township, Erie Cotmty, Pennsylvania. ·1 
Sane Ilei!'bers of the association live in the vicinity of the landfill site for which / 

Intervenor received the permit which is the subject matter of the5e_ proceedings. 

2. Appellee is DER, the h]ency of the Carm::mwealth of Pennsylvania authorized 

to administer the Act of July 31, 1968, P. L. 788, as arrended P. s. S6001 et seq., 



known as the Pennsylvania Solid Waste M:magerrent .Act. 

3. Intervenor is Erie Disposal Ccrnpany, P. 0. Box 298, 1154 West 16th 

Street, Erie, Pennsylvania. 

4. On or about June 26, 1973, Intervenor filed with DER an application 

to operate a solid waste disposal facility on a site on Robison lbad in the eastem 

portion of Surrmit Tc:Mnship, Erie County, Pennsylvania. On July 3, 1974, DER issued 

Intervenor a pennit in response to its application. 

5. 'Ihe site for which Intervenor filed an application with DER on June 26, 

1973, is adjacent to a site previously operated as a solid '1\aSte disposal facility by 

Intervenor. 

6. The solid waste disposal facility operated by Interveror previous to 

the one for which the penni t in question in this proceeding was sought, was being 

operated with the approval of DER even though the facility was fran time to time a 

source of odor and other problans to the residents in the vicinity of the facility. 

7. With respect to the problems at the old site, Interveror and DER 

worked together in good faith in an effort to resolve them. 

8. 'Ihe applicatioo and plans sul:mi tted for the solid waste disposal site 

for which a pennit was granted on July 3, 1974, set forth the necessary information 

to enable DER to ascertain whether the application confo:z:mad to the requirements of 

departmental regulations regarding solid waste disposal facilities. 

9. The information supplied to DERby Interveror indicated that the appli­

cation and attendant plans and specifications rret the requirements of DER regulations. 

,-
10. DER conditioned the operation of the new facility on an inspection and 

certification .by an independent third party to detennine whether the site was prepared 

in such a manner as to be in keeping with the requirements set forth in applicable 

rules and regulations of DER regarding the operation of solid waste disposal facilities. 

'Ihis inspection and certification was done by a reputable rWistered professional engineer. 

M:>reover, the Depa.rt:nent nade an on-site inspection of the proposed site and fmmd it 

to be in accordance with its regulations. 

11. Appellant offered evidence which tended to s:trM that the old solid 

waste disposal facility operated by Intervenor may have been a source of irritation 

to the residents of Surrmi t Township living in the vicinity of the then existing 

facility, but offered ro substantial evidence to shCM that the application made by 
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Intervenor on the basis of which DER issued a pennit in any way failed to ronfonn 

with applicable DER regulations regarding solid waste disposal facilities. 

DISCUSSICN 

Appellant has the burden of proving that DER camri.tted a manifest abuse 

of discretion, a purely arbitraxy execution of its duties and functions or camri.tted 

an error of law in granting a pennit to Intervemr to operate a solid waste disposal 

facility. Berlin, et al v. Depart:rrent of Environmental Resources, 5 Pa. Camcnwealth 

ct. 677, 291 A. 2d 553 (1972) ; Green Township Supervisors v. Conronwea:ltb of ·Pennsylvania, 

Department of Environm=ntal Resources, EHB D::>cket No. 74-001-B (issued Novaroer 26, 

1974); August and Viola DeGuffroy, et al v. Comonwealth of Pennsylvania, Depart:mant 

of Envirorunental Resources, EHB D:>cket No. 73-455-c (issued August 28, 1974}. In 

applying this standard to the evidence produced by Appellant, we find that Appellant 

has not net its burden. 

Appellant claims, inter alia, that the application for a pennit did not 

meet the standards prescribed in DER regulations. In this ronnection, ApJ;ellant 

claims :that the Department did not follow its own regulation with regard to cover 

material and with regard to a::cess roads to the facility. 

In regard to the character of cover material, 25 Pa. Code §75.82(b) provides: 

"Specific types of soil and other materials are unsuitable and 
shall not be used as rover material except as approved by the Dep:irtment. 
Unsuitable categories shall include loamy sand, silt, clay loam, 
sandy clay, clay, silty clay, sand, organic soils, incinerator residue, 
and fly ash." 

'Ihe application for the pennit indicated that the characteristics of the 

soil on the site show it to contain a certain arrount of Erie silt loam and other 

typEs of silt loam. (R. 8). ?-breover, the evidence indicates that this type of Soil 

is sorrewha.t poorly to very poorly drained (ibid.). Fran this evidence Appellant 

roncludes that the Departnent did not follow its own regulations with regard to 

rover material. However, the above cited regulation pennits in haec verba the 

Departm:nt to approve the use of unsuitable soil and other material aS rover. 

In view of this specific provision in DER regulation, it cannot be said that it 

disregarded this regulation when it approved the issuance of the pennit in this case. 

It must be concltrled that inasi!11.lCh as this infoill'ation was available on the application, 
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the Departlrent approved of the use of this material as cover when it approved the 

issuance of the penni.t in question. Hence, it cannot be said that DER disregarded 

its regulation in this regard. 

In regard to all-weather acx::ess roads, 25 Pa. Code §75.43 provides: 

. "(a) All-weather access roads negotiable by loaded oollection 
vehic;es shall ~ J?:rovided to the entrance of the site or facility. 

(b) '!he nu.ru..rnum cartl-lay width for two-way traffic shall be 
22 feet. 

11 

(c) For one-way traffic, separate roads with a minimum cartl-lay 
of 12 feet shall be available. 11 

Appellant ccntends that Robison !bad, a public road, which borders the 

landfill site, does not maet the requiremants of the regulation. HCMever, it is clear 

that the regulation applies only to the access road on the site itself and not to 

public roads bordering the disposal site. 

Appellant further oontends that DER in its revie.r of Intervenor's appli­

eation did not give sufficient weight to the residential character of the vicinity 

in which the proposed site was to be located. Appellant suggests that to penni.t a 

landfill in a residential area is either an abuse of the Department's discretion or 

otherwise contrazy to law. We must reject this claim by Appellant for the reason that 

neither the Solid Waste Management Act, supra, nor DER ntles and regulations adopted 

pursuant to that Act require the denial of penni ts to operate solid waste disposal 

facilities in residential areas. r-Dreover, Article I, Section 27 of the Pennsylvania 

Constitution does not cx:rtpel such a conclusion. 

With regard to the constittti.cnal amendment, Payne v. Kassab, ll Camonwealth 

ct. 14, 312 A.2d 86 (1973) set forth the test by which State action affecting the 

environrrent is to be considered in light of this constitutional p:rovision.
1 

'!he court 

in Payne set forth the follc:Ming standard to be utilized in ascertaining carpliance 

with the constitutional am::mdlrent: 

11Ju:licial revie.r of the endless decisions that will result 
from such a balancing of environrrental and social ccncems must 
be realistic and not nerely legalistic. '!he oourt's role must 
~ to test the decision under revie.r by a threefold standard: 
(1) Was there corrpliance with all applicable statutes and regulations 
relevant to the protection of the Com'onwealth's public natural 
resources? (2) Does the record daronstrate a reasonable effort 
to reduce the envirorurehtal incursion to a min.imum? (3) Does the 
environrrental harm which will result from the challenged decision 
or action so clearly outweigh the benefits to be derived there-
from that to proceed further would be an abuse of discretion? 11 

ll Camo:r!Nealth ct. at 29-30, 312 A.2d at 94. 

l. While Appellant did not expressly raise the issue of Article I, Section 
27 of the Pennsylvania Constitution, we discuss it here because it presents the only 
other conceivable basis upon which an argument could be rnade that landfills rnay not 
be located in residential areas. 
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Applying the above stated standard to the facts of this case, it is clear 

that DER conplied with all applicable statutes and regulations relative to solid 

waste disposal areas. Although it did not consider local zoning regulations in the 

area, it was not a:mpelled to do so. H<:Mever, 25 Pa. Code §75.32 re::jllires that the 

map sul:mi.tted with the application shall, inter alia, indicate the use of adjoining 

land. Interveror' s application indicated the residences in the vicinity·<Df the proposed 

landfill operation. 'lhis indicated to IER that the site of the proposed landfill is 

in a sparsely settled, rural residential area. Under such circumstances, we cannot 

say that the decision of DER in granting this penni.t was either arbitrary, capricious 

or contrary to law. 

Fu:c1:rel:rrore, the rules and regulations of DER adopted under the provisions 

of the Pennsylvania Solid Waste Managarent .Act, suora, assure that DER in passing 

upon applications take reasonable efforts to reduce environnental insults in the 

granting of pennits for solid waste disposal facilities. M:>reover, the record in this 

matter does not disclose that the environmental hann which may result fran the opera­

tion of Intervenor's facility will so clearly outweigh the benefits derived that we 

can charge DER with an abuse of discretion. 

Finally, nothing in the law or regulations would require the Department to 

interview_ the residents in the area, as is clairred by Appellant. Nevertheless, the 

day before the permit was issued the Department heard the views of the residents in 

the area. It chose, hONever, to grant the permit, even though there was substantial 

public objeetion. 

It is abundantly clear, contrary to Appellant's contention, that the 

Depart:nent did ascertain the views of the residents in the area before it issued 

the permit in question to Intervenor. That it issued_ the penni.t despite public 

objection does not render the Department's action illegal. It nerely deronstrates 

under all the facts in this case that the J:):partrnent made an independent judgrrent 

as to whether the pennit should issue. 'lhe process by which the Depart:nent cane 

to this conclusion anply denonstrates that it did not violate the law nor was its 

action arbitrary, capricious or unreasonable. 
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a:NCilJSICNS OF I»l 

1. 'Ihis Board has jurisdiction over the parties and the subject natter 

of these proceedings. 

2. W"lere a party appeals to the Boa:rd from the issuance of a penni t by 

DER to an applicant for a penni t, such party has the burden of sh00l1g that the action 

of the Department was arbitrary, capricious or unreasonable or contrary to law. 

3. DER did not violate its a-m regulation with regard to CJJVer material. 

4. DER did not violate its a-m regulation with regard to access roads. 

5. Appellant did not sustain its burden of shc:Ming the inpropriety of 

DER issuing a pemti.t to Intervenor. 

6. DER properly issued a permit to operate a solid waste disposal facility 

to Intervenor, Erie Disposal Company. 

ORDER 

AND NCJIV, this llthcay of April, 1975, the action of IER in issuing a 

permit for the operation of the solid waste disposal facilicy to Erie Disposal 

Corrpany on July 3, 1974, is hereby sustained and the appeal of Sunmit 'I'aYnship 

Taxpayers Association is hereby dismissed. 

DATED: April 11, 1975 

ENVIroNMENTAL HEARING OOARD 

PAUL E. t·lATERS 
Chai.tman 

By EPH L. CCHEN 
Me!nber 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 0 I 
(717) 787-3483 

PAUL 0. SUNDl\Y, et al, Appellant 

Docket No. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES, Appellee 
0\RLISLE BOIDlGH SEWER. SYS'IEM AIJ'IHORITY, Intervenor 

ADJUDICATION 

By Paul E. Waters, Chainnan (Issued-April 17, 1975) 

75-068-W 

It appearing that the Appellants raise the same issues which have pre-

viously been decided against them in an equity action filed by them to No. 5 

March T. 1974, in the Court of o:mron Pleas of Cmlberland County, against the 

Carlisle Borou;rh Sewer System Authority, a party to this suit, we enter the 

following: 

ORDER 

AND NCM, this 17th day of April, 1975, the J.btion to Quash the appeal 

of Paul o. Sunday, et al filed on behalf of Interveror, Carlisle Borough Sewer 

System Auth;:)rity is hereby granted. 

DA'IED: April 17, 1975 
llj 

ENVI~ HEARING BJARD 

BY: PAUL E. WATERS 
Chainnan 
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In the Mutter of: 

ORANGE CLEANERS 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
I 12 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 74-168-w 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES , 

ADJUDICATION 

BY PAUL E. WATERS I ChaiJ:Jnan .I April 29, 1975 

This matter a::mes before the Board as an appeal fran a refusal by the 

Department of Environmental Resources (hereinafter DER), to grant an exception 

requested by Orange Cleaners (hereinafter Appellan~ , to a sewer ban order is­

sued by DER in Easttc:Mn Township, Chester Cbunty, Pennsylvania. Appellant 

operates a dry cleaning business and desires to extend the operation to laundering 

shirts. The Township requires a pennit to make the new washer bx>kup to the al­

ready installed seWer system, and the pennit was refused because of the sewer 

ban now in effect. 

FINDINGS OF F11.Cl' 

1. Appellant, Orange Cleaners, operates a dry cleaning establishment 

located at 554 Lancaster Avenue, Bel:wyn, Easttc:Mn Township, Olester County, 

Pennsylvania. 

2. In 1966, Orange Cleaners cnntemplated a future cx:mnercial la'lmdry 

operation on said premises, took out a plunbing pennit fran Easttown Township and 

installed a sewer cxmnection between its premises and the street sufficient to 

handle aey requirements resulting fran said laundry operation. 

3. On June 21, 1973, the Q:mronwealth of Pennsylvania, Depart:Irent of 

Enviro11Ilaltal Resources ordered Easttown Township to prohibit additional dis-
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c:."larges into the Easttcr.,n Ta.·msJ:rip sanitary sewerage systmt or treatment faciliti,..r 

without written authorization from DER. 

4. Subsequent to the issuance of said order, Appellant proposed to 

install a::mrercial laundry equipnent at .its Lancaster Avenue premises which in-

stallation 'I'.Quld result in an additional discharge of 51,870 gallons of sewage a 

year to the Easttown Township sanitaJ:y sewer system. 

5. · The installation of said equipnent requires another plunbiD.; pennit 

:fran Easttown Township. 

6. By letter of May 1, 1974, the l3oal:d of Supervisors of Easttown Town­

ship advised AH;lellant that the Township lacked the authority to issue a plumbing 

pennit for an additialal discharge to the Easttown Township sanitaJ:y sewer systan 

without written autlxlrization :fran IER.l 

7. en June 6, 1974, Appellant requ~ penn:issicn fran IER to oonnect 

said laundry equipnent to the Township sanitaJ:y SE!I<i'er system. 

8. It is IER's policy that exceptions to sewer connection bans will be 

granted only tmder three very limited factual circumstances: 

1. ·~building pemri.t for new oonstruction was issued 
by the numicipality prior to or on the date of 
receipt of the ban. 

2. 'The cx:mnection will serve an existm.; ocOipied 
dwelling wilt prior to the date of receipt of 
the ban. 

3. 'The connection will result in oo increase in 
sewer flows to overlOC!rdSd facilities." 

9. By letter of Jtme 21, 1974, IER denied the request of Appellant for 

an excepticn to the Easttown Township ban, as rot· within any of the exception 

provisials. 

10·. The total am:runt of sewer water oontaiplated by this AH?eUant, in­

cluding present usage and usage requested, is approxjmately 70,000 gallons per 

year. This is oonsiderably less than discharged in 1969, and a:rotmts to about 

200 additicnal gallons a day or 1,000 gallons per week. 

11. No regulation has been acbpted by IER dealing with its exercise of 

discretion in pemri.tt.in;J a:lditicnal sewerage in existing structures. 

Disa.JSSICN 

This is another sewer-ban case which briD.;s han1 facts into a head on 

oollisiOn with hard law. The facts have been so categorized because it seans 

1. The order issued to the Township by IER on June 21, 1973, prohibited 
"any additional discharge into your sanitaJ:y sewer systan or treatment facilities 

without written autlxlrizati.on fran the Department except [where] --building pennits 
~e issued prior to the date of receipt of this order". 
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likely fran l:oth the testim:>ny and pure logic, that ItOre water. \..ould be consumed 

by laundering a given number of shirts by individual hananakers, than by use of 

Appellant's proposed a:mnercial facility. Tne problem with this theory (i.e. the 

reason it fails to hold water) is that there can be no guarantee that the given 

number of shirts are: 1. Now being Cbne at individual hc:rres, and 2. EVen if they 

are, that they will necessarily be brought to Appellant as opposed to sane other 

cx:mnercial establishrrent in or out of the area. 

One of the facts upon which l:oth parties agree is that there will be an 

additiooal sewer discharge of al:out four trousand gallons per ItPnth. 

'!he hard law ~f the case is, of CO~.Jrse, the very restrictive basis upon 

which DER exercises its discretion to allow sewer ban exceptions. It is, after all, 

the reasonableness of this policy which is a test of its legality. '!he courts have • 

said in F & T Construction a:mpany, Inc. v. Depart:ment of Environmental Resources, 

6 Pennsylvania Cl:mnonwealth Cburt 59 (1972) : 

"In a collateral attack such as the appellant clx>se to nount, 
the blrden IIUJSt be on the appellant to sh::M that the ban is invalid, 
rut no evidence to that effect was even introduced. 

"The appellant also contends that the date of issuance of a 
building pennit was .improperly established as the criterion for 
allowing an exer¢ion to the ban on further discharge. It sug­
gests that a ItOre reasonable criterion \\Uill.d have been the sub­
division approval date. Needless to scr:~, the appellant prefers 
this latter date because it ~uld work to his advantage in this 
case. But what of the situation where no 'subdivision approval 
is necessary and a builder may have already begun work under a 
building pennit? The use of the date of issuance of a Wilding 
pennit as the cut-off date is in our view a reasonable standard 
for this purpose." 

Appellant contends that it actually qualifies for the exception granted 

for certain "new o:nstmcticn", under one of IER's three major exoeptions.2 

The Jlr!'el 1 ant subnits that the proposed laundry facility is in effect 

"new constructiat". Even if \ole agreEd with this view of the adiition of l.aurdxy 

machines to an existing dJ:y cleaning plant, clearly the requ.irarent of a· buil.din;r 

2. The actual prQVisicn is: 

"A building pennit for new construction was issued 
by the mmicipality prior to or on the date of receipt of the ban." 
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p=>....rmit issuci prior to the ban, is the key phrase t.!-Jat has been overlooked by 

Appellant. 

The final question seemingly raised by Appellant is: When is a oonnection 

not a connection? The answer 'WOuld sean to be-when it will not serve as a conduit 

for any additional dischal:ge to an overloaded serer systan. We believe that tba 

hookup of m.achinecy to plunbing facilities, under a municipal penni.t systan, is 

clearly within the meaning of "connection" as here prohibited by the Ra;rtllations of 

DER. 

Although the Appellant allS]es violations of both the Pennsylvania and 

Federal Constitutions regardin:J its right to equal protection of the laws, it 

has cited no cases and no argunent beyond the bald assertion awearing in the 

brief. We will attach the sane significance to tba cu:gunent as Appellant appears 

to, and sumnarily disp:lse of it by saying we find no such patent violation. 

a:NCLUSirn8 OF LNil 

1. The Boal:d has jurisdiction over the parties and subject matter of 

this proceeding. 

2. The issuance of a plunbing pex:mit for a discharge of an ad:l.itional 

51, 870 gallons .of sewage a year to the Easttown Township sanitaxy sewer systsn 

subsequent to the .inposition of a sewer oonnectian ban an said systan requires an 

exceptic:n f:rC:m DER. 

3. The Ag?ellant does not qualify for an exception to a sewer oannec­

tian ban under -the Department's exercise of discretion in granting such exceptions. 

ORDER 

AND NCM, this 29th dey of April, 1975, the appeal of Orange Cleaner.3 

is hereby distn.issed .and the acticn of the Depa.rt::nent of Environmental Resources· in 

refusing, an June 21, 1974, to grant an exceptic:n· to the sewer ban issued to East­

town Township an June 21, 1973, is hereby sustained. 

mTED: Anril 2Q. 1 Q7"' 

p -e.. c L. )s;:;:--
BY: PAUL E. WATERS 

Olai.Dnan 

Member 



In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 0 I 
(717) 787-3483 

BELL DEVEI.DPMENI' CDRPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AilJUDICATION 

By Joseph L. Cohen, Membe:!::., April 30, 1975. 

Docket No. 73-261-c 

'Ihis natter is before the Board on the appeal of Bell Developrent 

Corporation (hereinafter Appellant), from 1:l«> orders dated August 1, 1973, issued 

Appellant by the Pennsylvania Departrrent of Environmental Resources (hereinafter 

IER ) • Appellant operates 1:l«> apartment developnents in Mxm Tc:Mnship, Allegheny 

Cotmty, Pennsylvania, College Park Apartments and Colony West Apartments. In each 

apartment developrent, Appellant operates a swimning pcx>l facility for the benefit 

of its tenants and their invited guests. The DER orders of Au;ust 1, 1973, revoke 

previously issued penn:its to 1\j;:pellant to construct and operate the swimning pcx>l 

facilities at each apartrrent developnent and further order Appellant to drain the 

pcx>ls and cease operation thereof 1.mtil such ti.rre as Appellant applies ·for, is issued 

and operates the swimning pcx>l facilities in canpliance with the provisions of a 

permit. 

Although the appeals in this natter raise question as to the factual 

basis upon which the orders of IER were issued, Appellant's najor contention is that 

the pcx>ls are not public bathirig "places and, hence, are not subject to the:_.provisians 

of the Public Bathing I.i:M, Act of J1.me 23, 1931, P. L. 899, as amerrled, 35 P. s. 

§672. et ~· 

On May 22, 1974, a hearing in this matter was held in the eighth floor 

conference rcx:m of the Kossmm Building, Fbrbes Avenue and Stanwix Street, Pittsburgh, 
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Pennsylvania, before Louis R. Salanon, Esquire, a Hearing Examiner appointed by 

this Board to hear this case. Upon review of the evidence presented at the afore-

nentioned hearing' including oonsultation with the Hearing Examiner regarding questions 

of credibility, and after review of the legal argunents of the parties, the Board 

enters the follaring Adjudication: 

FINDINGS OF ~ 

1. Appellant is Bell Develoj;Jnent Corporation, registered to do business 

in the Ccmtr::>r'Mealth of Pennsylvania with offices located at Suite 2013, One Oliver 

Plaza, Pittsburgh, Pennsylvania 15222. 

2. Appellee is IER, the agency of the Cciim:lmlealth charged with the 

administration and enforcemmt of the Public Bathing raw, supra. 

3. Appellant operates two ap:utment a:xrplexes in M:on 'lbwnship, Allegheny 

County, Pennsylvania, the Colony West Apartments and the College Park Apartments. 

4. On June 29, 196~ and on April 15, 1969, Appellant sul:mitted to the 

Pennsylvania Departinent of Health, at that tine administering the provisions of the 

Public Bathing LcM, supra, applications to oonstru:::t and operate swimn:ing pool 

facilities at the College Park Apar1::mert:fs and the Colony West Apartments, respectively.
1 

5. '!he Pennsylvania Depa.rbrent of Health on Sept:arber 24, 1968, issued 

Appellant ~ermit No. 468B019 to oonstruct and operate an outdoor swimn:ing pool at 

the College Park Apartment canplex, and on May 15, 1969, issued AJ;pellant Pe:mit No. 

0269110 to construct and operate an outdoor swimning pool at the Colony West Apartment 

cxxrplex. 

6. '!be College Park Apartments swimn:i.ng pool is open for the use of 

its tenants and their guests. '!he Colony West swimning pool is open for use by 

its tenants and their guests. '!he College Park Apartment conplex has 160 apart­

nents while the Colony West Apartment conplex has 147 apart:m:mt units. 

1. By virtue of §l901-A(9) of the Administrative Code of 1929, Act of 
April 9, 1929, P. L. 177 as amended, 71 P. S. §51 et ~., added by the Act of 
December 3, 1970, P. L. 834, Act No. 275, the admiiifstration of Public Bathing I.aw, 
Act of June 23, 1931, P. L. 899, as am:mded, 35 P. S. §672 et ~-·"!as oonferred 
upon DER, effective January 19, 1971. Prior thereto, the Pennsylvarua JJepart:Itent 
of Health administered the provisions of that Act. 
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7. Pursuant to a written agreenent with DER, the Allegheny Comty Depazt-

rrent of Health is authorized to act as agent for DER to inspect swimning and bathing 

facilities within Allegheny Comty, for oompliance with the Public Bathing I.cM, ~· 

the Rules and Regulations of DER adopted pursuant thereto and conditions set forth 

in Bathing Place Pennits issued by DER. 'Ihe Allegheny County Department of Health, 

after making such inspections, re:I;Orts its findings to DER. Thereafter, DER takes 

such action with regard to such inspection rep::>rts as it deans appropriate tmder the 

circunstances. 

s. On July 24, 1973, personnel of the Allegheny County Department of 

Health conducted an inspection of the swimning pool facilities at Appellant's College 

Park Apartxrent cx:rrplex and its Colooy West 11part:l!ent conplex ani found with respect 

to the two swimning pool facilities: 

(a) No c:hlorine residual was present in the waters of either swimni.ng 

pool, and 

(b) '!he Ffi value of the waters used in the pools was below 6.8. 

9. On the basis of infornation available to it, the Allegheny County 

Depart:m:mt of Health ascertained that: 

(a) At neither pool were lifeguards on duty during times when the 

pool was open for use by the tenants and their guests, and 

(b) '!he electrical facilities at each swinming pool had not been 

inspected during the last three years. 

10· 'Ihe Allegheny Comty I:'epartment of Health tranSmitted the findings 

of its inspectors with regard to Appellant's swinming pools to IER. 

ll· On the basis of the infonnation supplied to it by the Allegheny 

CoUJJI:.y r:.eparcrent of Health and other infonnation available to it, IER issued 

the following orders to Appellant on August 1, 1973: 

"'IHEREFORE, pursuant to §680(b) of said Public Bathing raw and 
§193.17 of the Rules and Pegulations for the Depart:Irent of . .Environ­
rrental :resources, it is hereby ordered that: 

"1. Effective imre.diatel~, Bathing Place pennit No. 468B019 
is hereby revoked; 

"2. Effective :i.nrrediately, Bell shall drain and keep dl:y the 
swimning pool at College Park; 

"3. Said swinming pool shall remain closed mtil Bell at;plies 
for, is issued am is operating in cx::npliance with, a Bathing Place 
pennit." 
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"THEREFORE, pursuant to §680(b) of said Public Bathing raw and 
§193.17 of the Rules and Regulations for the Department of Environ­
m=nta1 Resources, it is hereby ordered that: 

"1. Effective imnediate1y, Bathing Place pennit No. 0269ll0 
is hereby revoked7 

"2. Effective imrediately, Bell shall drain and keep chy the 
swfuming p:x:ll at Colony West and cease all use of said facilities7 

"3. siu.d swinming p:x:ll shall remain closed until Bell applies 
for, is issued, and is operating in canpliance with, a Bathing Place 
penn:it." 

12· 'lhe testinony offered on behalf of DER, while partially contradicted 

by testinony offered on behalf of Appellant, is worthy of belief. Such testilrcny 

clearly establishes, as of AU;:JUSt 1, 1973, .and we specifically find, as follows: 

pool. 

(a) No chlorine residual was present in the waters of either swimning 

(b) 'Ihe pH value of the waters in each swimning p:x:ll was below 6. 8. 

(c) No lifeguard protection ms provided at either swimning pool. 

(d) 'Ihe el,ectrical facilities at each swimning p:x:ll have rot been 

inspected during the last three years. 

DISCUSSION 

'lhe evidence in this matter clearly shows that prior to August 1, 1973, 

DER had in its J;X)ssession facts which indicated that Appellant violated certain 

lER regulations relating to the operation of Public Bathing Places with respect 

to its Colony West Apartment canplex and its College Park Apart:Irent canplex in 

Mxm ToWnship, Allegheny County, Pennsylvania. Not only dces the testinony of 

IER' s witness clearly establish· theSe ViolatiCXlS, but Appellant concedes that this 

is the fact. 

Appellant does rot claim that DER had no sufficient cause for revocation 

of the permits for the College Park and Colony West swimn:ing pools. It claims, . 

rather, that its swimning pools are rot required to have a pennit for the reason 

that they are private in nature and do not cone within the provisions of the Public 

Bathing J.a!..l, supra. Inasmuch as Appellant is rot questioning the sufficiency of 

the cause for the revocatioo. of the pennits in question, we need not pass upon the 

question of whether the permits should have been suspended rather than revoked. 

-:-113-



.1-breover, the issue of the validity of the revocation does not necessarily bear on 

the issue of \vhether t.l!e Cepartrnent could have ordered the pools closed for violations 

of DER Bathing Place Regulations promulgated pursua'1t to the Public Bathing Law, 

supra. 

In light of our Adju:lication in Apple Valley Racquet Club v. Cormonweal th 

of Pennsylvania, Cepartrrent of Environmental Resources, EHB r:bcket No. 74-lSo-c 

(issued October 23, 1974), we nrust reject Appellant's contention that the pools in 

question are not subject to the provisions of the Public Bathing Law, supra. 

In fact, the facts of this case present even stronger reasons for holding the pools 

in question to be subject to the provisions of the Public Bathing Law, ~· than 

those in the Apple Valley mat~. 'nle tenants of the Appellant in this case have 

no right of oontrol over the manner in which the ·pools are operated. In Apple 

Valley at least the members of the club theoretically had such pc.:Mer. l<breover, 

it cannot be said, as Appellant argued in its brief, that these pools are rot 

"for hire". Mr. Bell, a principal in the Bell Cevelotrnent Corp:>ration, ackrDwledged 

that the tenants of Colony West and College Park Apart:m:mts are indirectly paying 

for the use of the pool as part of their rent. Under the circumstances of this 

case, it is clear that the swimning facilities at Appellant's apartments are subject 

to the provisions of the Public Bathing Law, supra. Any .other holding not only 

'MOuld place a crinp:d oonstruction on that law inconsistent with its status as 

a public health and safety measure, but 'MOuld deny the protection of that Act to 

a growing nunber of the public who reside in apartment dwellings similar to those 

of Appellant. 

We are persuaded by the reasoning of Raponotti v. Burnt-Mill Arms, Inc. , 

113 N. J. Sup. 173, 273 A.2d 372 (1971), which construes apartment house swimning 

pools to be "public" pools within New Jersey's analogue to our Public Bathing Law, 

supra. 

Appellant cites Drexelbrook Associates v. Pa. P. U. c., 418 Pa. 430, 

212 A.2d 237 (1965), is support of its oontention that Appellant's swimning 

facilities are not public bathing places. HCMever, Drexelbrook is interpreting 

the specific provisions of the Public Utility Code, Act of May 28, 1937, P. L. 

1053, as anended, 66 P. S. §1101 et ~· Suffice it to sey that the interests 

to be protected by the Public Utility Code, supra, are not those to be protected 
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by the Public Bathing I.a:v;, supra. We are not concemed with the regulation of 

a m:>nopoly as to the rates it may charge and the obligations it has to render 

service to all corners, but with considerations of public health and safety. 

'lhe difference in interests to be protected taken together with the differences 

in statutory definition do not allow the adjective "public" to be given the 

severely restrictive rreaning urider the Public Bathing I.aw, ~' as oontended 

for by Appellant. 

We are not persuaded that Appellant is estopped fran asserting that the 

provisions of the Public Batlung I.aw, supra, do oot awly to its swllrm:i.ng pools 

in this case. We are of the opinion that the issue is whether. the Public Bathing 

Iaw, supra, oovers the Cl:>llege Park and Colony West swimning pools and we find that 

it does. But, we do not believe that the rrere fact that Appellants awlied for 

and received a permit under the Public Bathing I.aw, ~' is sufficient to 

preclude it fran contesting the necessity for having these pennits. 

Authority to regulate under a given statute cannot be oonferred by agreement. 

Either the statute mandates the regulation of the specific subject matter or it 

does not. In this case it is clear that :the swfuming pools under consideration are 

subject to regulation under the Public SWimn:i.ng I.aw, supra. 'lhus, the issue of 

estoppel is IllX>t. 

'c Even if we were to decide that Appellant was not required to have a 

permit under the Public Bathing law, supra, nevertheless it is clear fran the 

provisicns of §8 of the Act that the applicability of this section is not limited 

to public bathing facilities. 'lhus, independently of the permit sections of the 

law we are persuaded that the Departrrent oould take steps to close any swimning 

pool, regardless of whether it is "public", found to be operated oot in oonfonnity 

with the requirements of §8 of the Act. 

'!he issue of whether the violations which have been proved oonsti tute a 

public nuisance is oot for the Board to decide. Whether they do constitute a public 

nuisance is a matter to be detennined by a oourt of corrpetent jurisdiction in an 

action to abate the nuisance pursuant to §12 of the Act. It is sufficient for us 

to decide, which we do, that the violations proved in this matter are sufficient 

to justify the closure of the pools at Colony West and College Park Apartments. 
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l. 'Ihis Board has jurisdiction over the parties and the subject matter 

of this proceeding. 

2. Sil:imning pool facilities CMned and operated by the CMners arx1 operators 

of apartment oomplexes for the acrorrodation of the tenants thereof are subject to 

the provisions of the Public Bathing Law, supra, and may not be constructed or 

operated without first obtaining a permit therefor from DER. 

3. 'Ihere was substantial evidence in the record in these proceedings 

to shew that the sw:imning pool facilities at Colony West and College Park Apart:rtents 

were being operated in violation of the Public Bathing Law, ~' arx1 the Rules 

and Regulations of DER pranulgated pursuant thereto. 

4. '!he violations of the Rules and Regulations of DER occurring at the 

swlltm.ing pools at College Park and Colony West Apa.rt:Ioonts CMned arx1 operated by 

Appellant, constitute sufficient grounds for ordering the closure of said pools 

until conformity with the Public Bathing Law, supra, and the Rules arx1 Regulations 

of DER pranulgated pursuant thereto is obtained. , 

ORDER 

AND ~' .this 30th day of April, 1975, the actions of DER taken on August 1, 

1973, in ordering the closure of the sw:imning pool facilities at the Colony West and 

College Park Apartments in Mxm 'Ibwnship, Allegheny County, Pennsylvania, arx1 revoking 

permits with regard thereto, previously issued Appellant, are sustained, and the appeals 

of Bell Developnent Cbl:poration are hereby dismissed. FUrther, the supersedeas 

previously issued in these matters.on June 17, 1974, is hereby withdrawn. 

DATED: April 30, 1975 

PAUL E. WATERS 
Chail:man 

Member 
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In the Matter of: 

EtXiENE PISANI 

• -;. . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 74..,.045-c 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Joseph L. Cohen, ~r, May 6, 1975 

'lhis matter is before the Board on the appeal of Eugene Pisani 

(hereinafter Appellant ) fran the action of the Pennsylvania Depart:rrent of Environ­

mental Resources (hereinafter DER ) in issuing lower <Mynedd Township Municipal 

Authority (hereinafter Interve:oor ) , a water quality managarent permit and an 

encroachrrent pennit in oonnection with a project to sewer the northeast ex>rner of 

I..aoler ~edd Township, ex>nsisting principally of the residential subdivisions of 

~edd View and Lamplighter Lane. Appellant filed this appeal for the reason that 

the prop:Jsed sewer project does not incltrle his vacant land which he prop:Jses to 

develop as a residential subdivision. 

•. 
'lhe writer of this Adjtrlication heard all the testirrony in this matter. 

On the basis of the record and the legal argummts set forth in the briefs of the 
....... 

parties, we enter the follCMing: 

FINDING3 OF FACI' 

1. Appellant is an individual, Eugene Pisani, the owner of 27. 75 acres 

of land located on the south side of Sumneytown Pike between Brushta.vn and Evans 

Ibads in IDwer G.vyri.edd 'Ibwnship, .t>bntganery Connty, Pennsylvania. 

2. Appellee is DER, the agency of the camonwealth having the authority 

to administer the Clean Streams Law, Act of June 22, 1937, P. L. 1987, as arrerrled :.· ' 
' ... 

35 P. s. §690.1 et ~· 
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3. Intervenor is Lower Gwynedd Tc::Mnship Municipal Authority, M::>ntgoirecy 

Co1.m.ty, Pennsylvania. 

4. Cb February 27, 1974, DER issued Intervenor sewage pennit no. 4673416 

and encroachloont permit 4673740 in response to Intervenor's application proposing 

to sewer the northeast con1er of !.ower GNynedd 'lbwnship, MJntganecy Co1.m.ty, Pennsyl­

vania, consisting principally of the residential subdivisions of Qyynedd View and 

Lanplighter Iane. 

5. 'Ihe proposed sewerage facilities ::>f Intervenor inc!lude collection 

sewers and interceptors in the Upper Trewellyn Watershed which drained to a pmping 

station proposed to be located on Sumneyt.c7Nn Pike and thereafter atproximately 

2, 200 feet to existing sewer lines. 

6. 'Ihe sewering of the areas covered by the project for· which the 

aforerrentioned permits have been issued was the subject of reports and stu:lies 

made by the Intervenor in 1964 and 1969. These areas were included in the 

official plan of I.c:Mer GNynedd 'lbwnship filed and approved pursuant to the provisions 

of the Pennsylvania Sewage Facilities Act, Act of Januacy 24, 1966, P. L. 1535, 

as amended, 35 P. S. §750.1 et ~· 'Ihe project for which the pennit was issued 

is in conformity with supplanents to the official plan. 

7. 'Ihe official.plan of Lower GNynedd 'lbwnship identified four areas of 

the 'D:Mlship as having malfunction in sewer systems. Upon a:mpletion of the project 

for which the permits were issued the remaining bNo of the four areas will have 

been sewered. 

8. 'Ihe sewer project for which DER granted In~.rvenor a pennit will oot 

serve Appellant's property. 

9. Appellant appealed the issuance of said pennit on the foll<:Ming 

a. 'Ihe proposed sewerage facilities lack the capacity adequately 

to receive and handle the expected rate of flCM; and 

b. 'Ihe proposed sewerage facilities do not exterx:1 south of Sumneytc:.Ml 

Pike to the Wissahickon Interceptor, thereby sewering Appellant's proJ;:erty. 

10. 'Ihe permitted sewerage project was designed to accx::m:XIate the maximum 

flCM resulting fran total developnent of the sewered area. 

~,. 
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11. 'Ihe sewerage project will sewer portions of I.I::Mer Q./ynedd TcMnship 

in need of imned:iate service due to the number of malfunctioning systers in the 

area. 

12. 'Ihe official plan for kwer Q.lynedd 'lbwnship filed and approved 

pursuant to the provisions of the Pennsylvania Savage Facilities Act, supra, does 

not call for the sewering of the area south of Sunneytcwn Pike 1.mtil 1980 or there-

after. 

13. '!here are no serious or widespread malfunctions of sewage systans 

south of Sumneytc:Mn Pike. 

14. Appellant studied the feasibility of sewering the area south of 

Sumreytown Pike and ccnclWed that this alternative was econanically unfeasible~ 

at the present tim:!. It therefore rejected said alternative. 

·15. 'Ihe issuance of the penni ts in question by DER to .Ip.tervenor in 

no way precludes at samtim:! in the future the extension of sewer services south 

of Sumneytown Pike, if Intervenor should decide that the sewerin;r of such area is 

feasible. 

DISCUSSIClil 

It is a fundamental principle of adminstrative law that where a statute 

ccnfers discretion upon an agency to take certain action, such action will not be 

set aside unless they constitute either a manifest abuse of discretion or an arbitrary 

exercise of agency duties. Blurrenschein v. Housing Authority of Pittsburgh, 397 Pa. 

566, 109 A.2d 331 (1954); Sierra Club v. Sanitary Water Board, 3 Cormonwealth ct. 110, 

281 A.2d 256 (1971). '!he burden of proof is upon Appellant to show by substantial 

eVidence that DER in granting the aforesaid pet:mits abused its discretion in so doing. 

We are unable so to find in this matter. 

Appellant urges this Board to set aside the action of DER in granting 

Intervenor penni ts for the sewerage project in the northeastern portion of Lower 

Q./ynedd 'lbwnship for the reason that it does not interxl to serve his proposed resi-

dential subdivision. Basically, Appellant has attacked the choice of proposals 

which Intervenor made when _it sul::mitted the applications for the permits herein 

involved. 'Ihis Board, ha.rever, cannot decide whether Int.erverx:>r made the proper 
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decision in choosing the plan set forth in its applications. Our review is confined 

to detennining whether on the basis of the application sui:Jnitted to DER, that agency 

acted properly in granting the penni ts to Intervenor. In doing so, we are mindful 

that DER is the agency of the Camonwealth authorized to administer the Clean Streams 

!EM, supra, and to take appropriate action with regard to pennit applications contenr 

plated under that law. DER1 s review process with regard to such applications is to 

detennine whether they meet the applicable provisions of law and regulations adopted 

pursuant thereto. 

Appellant misconstrues the review function of DER regarding Intervenor 1 s 

applications. It is not DER 1 s function in reviewing applications for sewerage 

pennits to i.rrlicate which of several alternatives available to an applicant the 

applicant should choose. If DER were unwisely to assurce such authority, it would 

bea:xn:! involved in the local political decisions of practically every municipality 

in the Co!ll!Onwealth. Furthernore, it is doubtful whether the legal authority exists 

in IER to assme such a function. 

Once the local decision is made to sui:Jnit a given application, DER 1 s role 

is to determine whether such application meets the requirerrents of the Clean Streams 

!EM, supra, and the rules and regulations adopted pursuant thereto. In this case, 

there is no suggestion in the record that DER failed to perfonn its function in this 

regard. Appellant concedes that the application sutmitted by Intervenor cc:xtplies 

with the requirements of the Upper Qyynedd Township official plan sui:Jnitted to and 

approved by DER in confo:anity with the Pennsylvania Sewage Facilities Act, supra. 

'Ihe application, therefore, meets the requirerrents of 25 Pa. Code §31. 31. Once this 

detennination is made DER must dete:anine the somrlness of the proposal in te:ans of 

its intended purpose---i.e. to collect, in this case, municipal sewage fran a given 

area ard transport the same to a treai::nent plant which is capable of receiving and 

treating the sewage within the requirerrents of DER. It is readily apparent that DER 

made such a dete:anina'!;ion in favor of Intervenor. 

With regard to whether the prcposed facility will achieve its intended 

purpose, Appellant did not meet his burden of ~ing that Intervenor's proposal is 

technically unsound ard will not perfo:an as anticipated. Not having deronstrated 

this, it cannot be said that DER manifestly abused the discretion lodged with it 

by the Clean Streams Law, supra. It is apparent that Intervenor is proceeding to 

sewer the areas of the Township in a phase manner consistent with the Township's 

official plan. 'Ihat it does not propose to sewer a given area to meet the needs of 
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a subdivision developer does rot present an issue that this Board can adjuiicate. 

To do so would inferentially cast up:m DER the responsibility of dictating an option 

to local political subdivisions which, as indicatei above, we think improper and 

unwise. MJreover, the Board in our opinion, ches not have the jurisdil::tion .to rrake 

such a detennination. Whether Interverorwisely exercisei its discretion or arl:hority il 

sul:lnitting a given plan to DER for approval is rot within the Board's power to deter-

mine. 

<XNCLUSIONS OF INY 

1. 'Ihe Board has jurisdiction over the.parties and subject matter of 

this proceeding. 

2. '!he owner and developer of a proposei realty subdivision locatei 

within the service area of a nn.micipal authority has stami.ng to appeal the grant 

of a permit to said authority where the application for a permit involves the 

extension of sewerage service to a portion of the service area, but rot including 

the subdivision of treparty in question. 

3. If a nn.micipality o£. municipal authority sul:lnits an application to 

DER which otherwise meets the ra:}Uirem=nts of the Clean Streams Law, supra, and 

the rules and regulations pranulgatei pursuant thereto, the Environmental Hearing 
-

Board lacks jurisdiction to review the discretion exercisei by said nn.micipali ty 

or authority. 

4. Where DER grants a permit to a nn.micipality or nn.micipal authority to 

extend sewerage services to a given portion of said nnmicipality and the extension 

of such service is in conformity with the official plan of that nn.micipality, the 

Environrrental Hearing Board will not disturb the action of the Departirent tmless 

it is shown that the design of the permittei project is technically cr envirormentally 

unsoum. 

5. In order to prevail in an appeal fran the action of DER in granting 

a permit, an Appellant before the Environrrental Hearing Board must sustain his 

burden of proof that the action of the Depari:lrent in granting such permit is 

either arbitrary, capricious, unreasonable or otherwise in violation of 11:he .law. 

6. Where an Appellant produces ro substantial evidence to justify a 

finding that a proposei sewage collection system for which DER has issuei a permit 
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lacks the capacity adequately to receive and han:lle the expected volure of sewage, 

such Appellant has rx>t sustained his burden of proof to shc:M that the penni.tted 

system is technically and engineeringly unsound. 

7. Appellant in this case did not sustain his burden of showing the 

action of DER to be arbitrary, capricious, rmreasonable or otherwiS.e contrary to 

law. 

8. DER properly issued to Intexvenor Water Quality Managenent Pennit ~. 

4673416 and Encroachment Permit ~. 4673740. 

ORDER 

AND NOW, this 6th day of M:l.y, 1975, the action of the Departnent of 

Environm:mtal Resources in grant.:in:] Upper Qqnedd Municipal Authorit;y Water Quality 

Managenent Pel::mit NO. 4673416 and Encroachment Permit No. 4673740 is hereby sustained 

and the appeal of Eugene Pisani is hereby dismissed. 

~TED: May 6, 1975 

v .... 

PAUL E.;. WATERS: . 
Chainran'_ .. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

OAKS CIVIC ASSOCIATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AilJUDICATION 

By Joseph L. Cohen, z.Errber, May 8, 1975 

Docket No. 73-378-c 

This matter is before the Board on the appeal of Oaks Civic Association 

fran the action of the Pennsylvania Department of Enviroillteiltal Resources, 

(hereinafter DER ) in granting Intervenor, M:mtgonecy Cotmty Sewer Authority, 

a Water Quality Y'.enagement Permit, Pennit No. 4672405 to expand its sewage treat-

ment plant in Upper Providence ~ship, .MJntgCIIlel:Y Cotmty, Pennsylvania. 'Ihe 

permit was issued on October 24, 1973. 'Ihe appeal was filed on Novanber 5, 1973. 

On January 17, 1975, at 10:00 a.m. the writer of this Adjulication held 

a hearing on behalf of the_ Board on this matter at the State Office Building at 

Broad and Spring Garden Streets, Philadelphia, Pennsylvania. At the ronclusion 

of Appellant's case, DER and Intervenor rroved for dismissal of the appeal. At the 

close of proceedings the parties agreed that it would not be necessary to file 

post-hearing briefs of any kind in this matter because of the relative simplicity 

of the facts and the issues. 

Therefore, on the basis of the rerord in this matter, we enter the 

following Adjulication: 

FINDINGS OF FACI' 

1. Appellant is the Oaks Civic Association, the manbership of which does 

not appear of rerord. Its address is River !bad, Oaks, Pennsylvania 19456. Its 

Chairman is John Sudofsky. 
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2. Appellee is DER, the agency of the Camonwealth authorized to 

administer the p:rovisions of the Clean Streams U3w, Act of J\me 22, 1937, P. L. 

1987 as amended, 35 P. S. §691.1 et seq. 

3. Intervenor is the Penni ttee, M:mtgorrery County Se;.rer Autrori ty. 

4. In response to an application by Intervenor, DER issued Water Quality 

Managem:mt Pennit No. 4672405 which authorized the expansion and updating of 

Intervenor's treatlrent plant in Upper Providence 'IbNn.ship, M:>ntganery County, 

Pennsylvania. 

5. On November 5, 1973, Appellarit appealed the issuance of the afore­

mentioned penni t to Intervenor. 

6. Appellant offered no evidence which tended to show that the issuance 

ofthepennit was based upon inaccurate data or that the Cepart:Irent in reviewing the 

pennit did not follow the Clean Streams U3w, supra, the Rules and Regulations 

adopted pursuant thereto or tending to shCM that the Depa.rtnent did not take into 

consideration the environmental :Urpact of its decision. 

7. While the present facility of Intervenor does produce problE!llS of 

an envirarentally serious nature, the proposed expansion ani updating of the plant 

as authorized by the penni t issued to Intervenor is designed to :ilrprove the treat-

ment of sewage ani otherwise prevent serious environmental degradation. 

DISCUSSION 

Appellant objects to the issuance of a penni t by DER to the M:)ntgCI~Ecy 

County Sewer Authority for the expansion and uegr.adin_g of its treatment plant in 

Upper Providence 'IbNn.ship, M:)ntgarel:}' County, Pennsylvan1a. In its notice of 

appeal Appellant sets forth the fol!CMing as reason for this appeal: 

"1. '!be proposed expansion of the Oaks sewage treatlrent plant 
to the edges of the Schuylkill River and Perkiomen Creek is severely 
harmful to the environment not only in the inmediate area but it 
will also dCMl grade the entire reach of the Perkiorren and that 
stretch of the Schuylkill fran Black Rock D3m to Barbadoes Island. 
Contiguous property can be used for the expansion without destroying 
the natural cover provided by the trees in the flood plain. 

"2. '!be proposed expansion of the Oaks Sewage Treatment Plant 
is entirely in the flood plain, a practice being outlawed through­
out the country and is presently not pennitted in Upper Providence 
'IbNn.ship, site of the plant. 
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"3. 'lhe present plant emits noxious funes that can only 
be described as air pollution, it can only be assumed that the 
proposed expansicn of capacity will aggrevate the situation. 
Therefore we believe no expansion should be pe.Illlitted until 
the present situation is oorrected and that expansion plans 
include a::>vers 011er the various tanks to eliminate future air 
pollution problens." 

In addition to the above cited reasons for appeal, Appellant in its 

pre-hearing rrenorandum filed with this Board strenuously objec1s to the diking of 

the proposed sewage trea'l:mant plant in that it contends that the diking would alter 

the flood plain characteristics of the Schuylkill River and Perkic:rnen Creek, 

adversely affecting dc:Jwnstrearn areas and the stream banks opposite the plant site. 

Appellant has the burden of proof to shc:M that the action of DER in 

granting Inte:rvenor a pe.rmi. t was either a manifest abuse of discretion or an 

arbitrary execution of its duties. F. & T. Const.ru:::tion Co. v. Dep:lrtrnent of 

Environmental Fesources, 6 Comronwealth Ct. 59, 293 A.2d 138 (1972); Sierra Club v. 

Sanitary Water Board, 3 CamorMealth Ct. 110, 281 A.2d 256 (1971) • 'lhe term 

"burden of proof" means the burden of producing evidence and the burden of ·persuasion. 

M::COBMICK, HANDBOOK OF 'lHE IAW OF EVIDENCE,(1954) 635. In order to rreet its burden 

of persuasion, a party must first meet its burden of_producing evidence. In this 

matter, Appellant did not even meet its burden of producing evidence. 

'lhe testinony Offered an behalf of J\R:lellant by its President, John 

Sudofs~, was on the wmle unrelated to the pe.Illlit issued by DER. MJst of his 

testim::my was directed toward the oondi tions which rON exist when minor flooding 

occurs in the vicinity of the sewage treatrrent facility as it nc:M exists. In 

issuing the permit to expand and upgrade the existing facilities, DER had the 

reasonable expectation that the oonditions which nc:M exist would :i.nprove and not 

be made worse by the expansion and upgrading of the treatment plant. Nothing 

in Appellant's testirrony in any manner seriously addressed itself to this issue. 

Appellant merely relied q:on its President to present its opinions as to the undesir­

ability of the plant expansion. But opinions are not em ugh to overturn a considered 

action of the Depar'l:mant in granting a pe.Illlit under these circumstances. Opinions 

ImJSt be buttressed by a sufficient factual foundation in order to have credence 

before this Board. Especially is this the case where the Department has issued 

a penni.t to expand and Upgrade a sewage treatment facility which is designed sub-
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stantially to reduce the environmental insults of which Appellant canplains. 

Under such circumstances it is not sufficient to show that the existing facility, 

which admittedly is the case, cannot fulfill its intended purpose. It is because 

it cannot do so that the sewer authority in this case made application to the 

Department for a pennit. 

With regard to the flood plain issue, Appellant merely oonjectured on the 

record. Again, no facts were presented to support its oontentions. 

lastly, the question of whether the Depart:Irent oonsidered the envirorurental 

irrpact of its decision to grant the pennit must be answered in the affirmative. 

'Ihe inforrration supplied DER by Intervenor on the basis of which DER issued it the 

penni t in question was sufficient to enable DER to evaluate the envirorurental impact 

of the expanded facilities being pennit-ted in the absence of any indication to the 

contrary. 'Ihe fact that DER reached a different oonclusion in this regard than 

Appellant is, in and of itself, insufficient to call into question the validity of 

the pennit issuance. 

Not only did Appellant fail to present a scintilla of ~idence which 

would tend to suppc;rt a conclusion that DER acted improperly; but it is clear that 

DER in this case made a conscious and deliberate choice in favor of improved sewage 

treat:Irent facilities and the improved environmental oonditions that would obtain 

as a result thereof as against a rather speculative clabn regarding the deterioration 

of the scenic beauty of the envirorurent. In this oonnection, we find it persuasive 

that if the Interveror had not voluntarily applied to expand its treatment facilities 

in Upper Providence Township, the Depart:Irent was prepared, because of the water 

am air pollution problerrs associated with the existing facility, to order the 

sewer authority to upgrade its plant. In such circumstances, we cannot say that 

the depart:Irental decision was improper. In fact, applying the principles enunciated 

in Payne v. Kassab, ll Pa. Ccmronwealth ct. 14, 312 A.2d 86 (1973), DER's decision 

appears to be eminently justified. 

CDNCLUSIONS OF IAW 

l. 'Ihe Board has jurisdiction over the parties and the subject matter of 

this proceeding. 
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2. Whenever a penni t issued by DER is called into question in an 

appeal, Appellant has the burden of shc:Ming that DER cxxmri.tted a rranifest abuse 

of discretion, a purely arbitrary execution of its duties and functions or an 

error .of. law. 

3. An Appellant does not rreet its burden of shc:Ming that DER inproperly 

issued a pennit where it offers conjecture and speculation rather than factual 

evidence in regard to its contentions. 

4. Appellant, Oaks Civic Association, did not m=et its burden of sha.-ring 

that DER inproperly issued pennit N::>. 4672405 to the M:mtgomeey County Sewer 

Authom ty to expand and upgrade its sewage treatment plant in Upper Providence 

'l'aNnship, M:mtgc:m:ry County, Pennsylvania • . 

ORDER 

AND row, this 8th day of May , 1975 , the action of DER under date of 

November 24, 1973, in issuing a Water Quality Management Pennit, No. 4672405, to 

M:ntgomeey County Sewer Authority is hereby sustained and the appeal of Oaks Civic 

Association is hereby dismissed. 

PAUL E. WATER; 
Chainnan 

Q)NCURRJNG OPlliiON 

I concur in the conclusion that Appellant did ·not offer sufficient 

evidence to present even a pr.irna facie case that the Department's issuance of a 

pennit in this case was an abuse of discretion. HCMever, I think the last several 

paragraphs of the opinion go too far toward granting the Department infallibility 

by assuning (in this case Without having heard any testirrony from the Department) 

that the Department has taken account of all material environmental considerations 

and care to an envirorurentally sourrl conclusic:n in issuing a permit. A presumption 
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of this sort, added to the already difficult burden of showing abuse of discretion, 

might make it next to inpossible to attack the issuance of a pemri.t on any but the 

rrost overwhelming environmental grounds--a result that could be undesirable fran 

the standp:>int of safeguarding the environment. 

ENVIRCNMENTAL HEARING OOARD 

Member 

~TED: May 8, 1975 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEAR.lNG BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

O)MPASS O)AL O)MPANY' I INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CITY OF DuBOIS 

AillUDICATICN 

By Joseph L. Cohen, M2rrber, May 16, 1975 

Docket No. 72-190 

Oornpass Coal Company, Inc., (hereinafter referred to as Appellant), 

has sought to establish and to Ill3.intain a bituminous coal strip mining operation 

affecting 59 acres of larrl in HuSton 'Ibwnship, Clearfield County, Pennsylvania. 

On August 11, 1970, Appellant filed an application for a permit approving 

the discharge of mine drainage pursuant to the Clean Streams Law, Act of June 22, 

1937, P. L. 1987, as amended to July 31, 1970, 35 P. S. §691. 315, with the Cornron­

wealth of Pennsylvania, :cepartrrent of Mines and Mineral Industries. 

Wnile this application was pending, legislation was enacted which created 

the Departnent of Environrrental Resources (hereinafter DER) , abolished the Depart-

rrent of Mines and Mineral Industries and vested the neY Departnent with the 

authority forrrerly residing in the rr::M defunct Departnent of Mines and Mineral 

Industries to administer those provisions of the Clean Streams Law, supra, 

1 . . dr . 1 
r~ at1ng to rnlne a~ge. 

On January 12, 1972, DER held a fact finding conference on this application, 

and on April 3, 1972, DER issued a written denial of this application to Appellant. 

On April 18, 1972, Appellant filed the instant appeal fran that denial to 

this !bard. 

1. 'Ihis was. ac=ilplished by the enactnent of Section 20 of the Act of 
December 3, 1970, P. L. 834, No. 275, which arrended the Administrative Code of 1929, 
Act of April 9, 1929, P. L. 177, as arrended, 71 P. S. §51 et ~· 'Ihis transfer of 
resjAnsibilities was effective January 19, 1971. -

-··---··---- ----- --·----- -------·. ----=1-nr--------------------------- .... -



On August 25, 1972, we granted the Petition of the City of DuBois for 

Leave to Intervene in this appeal. On or about Janua.cy 8, 1973, the City of DuBois, 

(hereinafter referred to as Intervenor), petitioned to have said appeal declared 

Jr(X)t. 

On February 13, 14 and 15, 1973, we held hearings on this petition and 

upon the rrerits of the appeal. '!hereafter, the parties requested that we with­

hold our decisions on these matters pending settlerrent negotiations. 

On Janua.cy 14, 1975, we entered an Opinion and Order whereby Intervenor's 

petition to have said appeal declared Jr(X)t was refused. 

'Ihis Adjudication is based upon a p=posed Adju:lication submitted by 

IDuis R. Balarnon, Esquire, Hearing Examiner in this matter. 

FINDINGS OF FAcr 

1. Appellant is a corporation, having its office in Punxsutawney, 

Pennsylvania. 

2. The lyellee is DER which is the departrcent' of the Camonweal th of 

Pennsylvaniawhich is vested with the responsibility, :inter alia, to act on appli­

cations for mine. drainage permits submitted pursuant to 'Ihe Clean Streams raw, 

supra. 

3. Intervenor, the City of DuBois, is a rmmicipal corporation, duly 

organized and existing under and by virtue of the laws of the Commnwealth of 

Pennsylvania. 

4. On August ll, 1970, Appellant filed with the Cepartrrent of Mines 

and Mineral Industries, nCM defunct, an application for a mine drainage permit to 

operate a strip mine. in Huston Township, Clearfield County, Pennsylvania. The 

proposed operation w:>uld affect 59 acres of land,, 31 of which are situated west of 

ari.d 28 of which are situated east of Pennsylvania Route ~. 153, the area to be 

affected by this p=posed operation for app=xirrately 1/4 of a mile north of 

Anderson Creek. Only the 31 acres of land which are situate west of Pennsylvania 

Route~. 153 are in the Anderson Creek Watershed. 
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5. Although the Bureau of Water Quail ty Mmagerrent of DER recoiTITEnded 

disapproval of this application, William E. Guckert, Director of the Division of 

Mine Reclamation, Bureau of land Protection and Reclamation of DER, advised 

Appellant by letter of October 8, 1971, that DER approved its application for a 

mine drainage permit, but indicated that the issuance of the permit was being with-

held to afford any protestants time to request a hearing, presumably in compliance 

with the provisions of 25 Pa. O::x:le §99.14. 

6. Intervenor objected to the issuance of this permit to Appellant and on 

January 12, 1972, DER held a fact finding conference for the purpose of determining 

whether a mine drainage permit should be issued to Appellant. D:mald A. Lazarchik, 

Director of the Bureau of Land Protection of DER, presided at this conference. 

7. On April 3, 1972, DERby Mr. Lazarchik, issued the written denial 

of this application to Appellant, which denial forms the basis of the instant 

appeal. The reasons for said denial as therein set forth by Mr. Lazarchik are as 

follows: 

"Your application is hereby denied for the following reasons: 

"1. The Clean Streams Law and the Department's Rules and 
Regulations allow the issuance of permits for the treatment and 
discharge of industrial wastes and mine drainage only when such 
discharges will not cause pollution of the waters of the Cormon­
wealth. Pollution is defined to include injurious or detrimental · 
effects on danestic and recreational water uses and on wild animals, 
fish or other aquatic life. The purpose of the liM is to prevent 
pollution and to .inprove the quality of all of the streams of the 
Cornronwealth. Your stated intention of achieving conditions similar 
to those that nCM exist on the Reiter tract is not. likely to irrq;:rove 
water quality and may very well result in a deterioration of Anderson 
Creek. The only possible area of .inprovarent would be in eliminating 
minor drainage problems fran the abandoned strip mine which has 
been stabilized through natural revegetation over a number of years 
and does not appear to seriously affect~the quality of Ariderson Creek. 
The possibility of creating rrore serious new drainage problems far 
outweighs the benefit to be gained. 

"2. The application fails to insure that the proposed r.1ethod of 
operation will prevent soil erosion and reduction in the capacity of 
the City of Dubois's water supply reservoir. You state that you 
will follow all of the ·Departrrent' s requirarents in providing erosion 
control structures and tha't you will plant the area in quick grcwing 
grasses. It is not the Depart:rrent' s responsibility to design the 
needed structures, to investigate soil conditions and the necessity 
for soil treatment, or determine the type of vegetaticn that will 
rapidly stabilize the backfilled areas. No special study or considera­
tion was given in your awlication to the fact that the receiving stream 
needs extra protection because of its use for public water supply and 
for high quality recreational use. It is my feeling that the burden of 
proof in such matters rests with the applicant. Nl.li'llerous expert 
qJinions were provided by the protestant that special precautions are 
necessary in. this case to prevent erosion, but you failed to provide 
any indication that you have even considered the need for such precautions. 
The awlication lacks a Sp:..."'Cific plan that antic.i,pates these problEmS 
and atterrpts to control them." 

-131-



8. 'Ihe area to be affected by this proPJsed stripping is approximately 

4-1/3 miles northeast of {and upstream from) ~-water supply reservoir maintained by 

Intervenor in1.the Anderson Creek \vatershed. T'ne main source of water fleMing to this 

reservoir is Anderson Cree.k. This reservoir is the only source of water for the 

City of DuBois, the Borough of Sykesville and Sandy Ta..mship. 

9~ Intervenors are considering increasing the present capacity of this 

reservoir by building a darn, approximately 2,000 feet do.mstream fran the present 

darn. 

10. A PJrtion of the area to be affected by this proPJsed stripping, 

which is located on the westerly side of Pennsylvania Route No. 152, was stripped 

many years ago by persons or entities other than Appel_lant. ·'!his previously 

stripped area is 600 feet long and SO feet wide. 'Ihere is a discharge of mine 

drainage from said previously stripped area to the stream which traverses this area. 

From tirre to tirre, this mine drainage discharge is substantial. 

11. Although there is an existing stream which runs in a general south­

westerly directio~ across approximately 100 feet of the area on the westerly side of 

Pennsylvania Route No. 153 to be affected by this proPJsed operation, Appellant 

affirmatively set forth in the PJrtion of i~ application known as "Supplerrental D" 

that there are no streams across the proPJsed operation and that the proPJsed operation 

would not involve the relocation of any water course or stream. 'Ihese statements 

were reaffirmed by Mr. Hess, the Engineer who prepared Appellant's application, during 

his direct examination at the hearing before Louis R. Salamon, f!earing Examiner. 

12. Although 25 Pa. Code §99.12(2) requires Appellant to shCM the nature 

and acid fonning PJtential of the overburden, Appellant perfomed no tests to deter­

mine the other chemical and physical properties thereof. In Supplerental "A" of 

this applicatirn, Appellant has rrerely set forth the technical name and thickness 

of each such stratum overlying the coal. These findings were made when 6 test holes 

were excavated on the area proPJsed to be strip mined. 
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13· In its application, Appellant stated that any drainage f:r;an this 

proposed stripping operation would be discharged to Anderson Creek. This statement 

was rrade notwithstanding the fact that any drainage fran the proposed stripping 

operation on the easterly side of Pennsylvania lbute No. 153 would not naturally fl<M 

into Anderson Creek. There is nothing in the application which provides for treat­

rrent, on the easterly side of Pennsylvania Route No. 153, of any min€! drainage g~..nerated 

fran the proposed stripping operation on said easterly side. 

14. In Supplemental "B" of this applicaticn, Appellant states that in 

order to prevent the ent.J:y of surface water into the excavation or pit, effective 

diversion ditches will be built and maintained above the highwall to divert surface 

\vater past the excavation or pit. However, the infonration contained in Supplerrental 

"B" was insufficient to appraise the validity of Appellant's staterrent regarding 

erosion control. In order for the Depari::I!Ent to have evaluated the erosion control 

rreasures of Appellant, it. would have had to have been supplied with the following 

infonnation: 

1. 'Ihe width, length arrl shape of all diversion or drainage ditches, 

2. 'Ihe gradient at which the botton of the ditches would be constructed, 

and 

3. 'Ihe identity of the soils present on the site of the proposed stripping 

operation. 

15· Although it was likely that a discharge fran the proposed operation 

could occur after the completion of backfilling, Appellant had not affi.rmati vely stated 

in its application that it would provide continuous treatrrent of such discharge· 

subsequent to the ccnpletion of backfilling. 

DISCUSSION. 

By virtue of the provisions of §l901-A(2) of the Administrative Code of 1929, 

Act of April 9, 192.9; P. L. 177, as arrended 71 P. s. §51 et seq., DER is the successor 

of fhe Departrrent of Mines and Mineral Industries in administering those portions of 

the Clean Streams Law, Act of Jrme 22, 1937, P. L. 1987, as arrended, 35 P. S. §691.1, 

et seq., relating to the issuance of mine drainage perm.lts. Under §S (d) 1 of the Clean 

Streams Law, supra, DER ~ have the J=Over to review and take appropriate action upon 

·-- .. - -· ----- --------------·-----
permit applications suhnitted to it. On April 3, 1972, DER issued a denial of Afpellant's 

application for a mine drainage permit setting forth the reasons therefor·' It is the 

propriety of this Qenial which is in issue in this appeal. 
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The reasons set forth in Appellant's appeal are as follcws : 

"Applicant appeals and objects to the findings set forth 
in Paragraph No. 1, of the letter of denial, dated April 3, 197·2. 

"Applicant appeals and objects to the findings set forth in 
Paragraph No. 2, in the letter of denial dated Apr_il 3, 1972. 

"Ap;_::Clent ·.. feels that the firx:lings in both Paragraph numbers 1 
and 2, are mt supported by the facts and evidence sul:mi tted in this 
:rratter." 

Thus, Appellant objects to the stated reasons for the permit denial and that 

the reasons are unsupported by substantial evidence. It is our duty and responsibility 

to ascertain whether DER properly denied the permit. In doing so, we must first 

determine \vhether the stated· reasons for denying the permit are legally sufficient 

to do so. If the reasons stated for denying the permit are legally sufficient to do 

so, we must then ascertain whether Appellant met its burden of proof to shc:M its 

entitlement to a permit~ This·involves·a consideration of the relevant provisions 

of the Clean Streams Law, supra, the rules and regulations of DER promulgated pursuant 

thereto, relevant principles of administrative law and the burden of proof Appellant 

must sustain if it is to prevail in this proceeding. 

Section 315 of the Clean Streams Law, supra, p=hihits mining rmless in 

conformity with rules and regulations of the Envi=nrnental Quality Board or li permit 

issued by DER. 25 Pa. Code §99.11 provides as follows: 

"Ar:plications for mine drainage permits shall be sul:mitted 
on forms p=vided by the I:epartment and shall include such infor­
:rration that would enable ·the· I:epartment to detennine whether or not 
the proposed mining operation would be conducted in a :rranner which 
would prevent pollution to waters of this Cormonwealth." 

'Ibis section of the regulation:; is designed to require Appellants to provide 

the I:epartment wiLth sufficient data upon which it ·can predicate an informed decision 

as to whether the activity contemplated by the application v;ould prevent FQllution 

to waters of the Ccmmnweal th. '!he intent of tlie regulation is to implement the 

discretion conferred upon the I:epartrnent under the provisions of §S of the Clean 

Streams Law, supra, in an intelligent and meaningful :rranner. 

It is a fundamental principle of· administrative laW that where a statute· 

ronfers discretion upon an agency to take certain actions, those actions will not 

be set aside unless they constitute either a :rranifest abuse of discretion or an 

arbitrary exercise of agency duties. F. & T. Construction Co. v. r:epartment of 

Environmental Resources, 6 Cormonwealth Ct. 59, 293 A.2d 138 (1972); Sierra Club v. 

Sanitary h'ater Board, 3 Ccrmonwealth Ct. 110, 281 A.2d 256 .(1971). r-breover, as is 

stated in 1 P. L. E., Administrative Law and P=cedure, §29: 
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11 
• • •. the p:;wer vested in an officer or agency to grant a 

license, penni~ or other authorization, carries with it the p:;wer to 
exercise a reasonable discretion in granting or refusing it. 11 

(Footnote emitted). 

It is clear that the stated reasons for the denial of the permit are 

., consistent with the objectives of the Clean Streams law, supra, and, to that 

extent, thc:t: are reasonable. They relate to deficiencies in the application of 

Appellant which, if true, .. would adversely affect the interests sou;1ht to be protected 

by the law itself had the permit been issued. Inasmuch as the reasonsfor denial 

of Appellant's permit are reasonable in light of the Clean Streams law, supra, we 

ITUlSt ncM consider what the Appellant's burden of proof is in this matter and whether 

it has met its burden. 

In administrative proceedings, the burden is upon the applicant to shCM his 

or its entitlement to· the thing claimed. See: 2 AM. JUR. 2d, Mministrative Law, §39]; 

accord: Jones, et al v. Zoning Hearing Board, et· al, 7 Cormonwealth Ct. 284, .298 A.2d 

664 (1972); F. & T. Construction Co. v. DER, supra. 

ll.ppellant did not sustain its burden of showing its entitle-:: 

ment to a mine drainage permit. Title 25 Pa. Code §99.ll requires a permit applicant to 

inclooe s;uch infonnation on its application that would enable DER to determine whether 

the propqsed mining operation would be conducted in a manner which would prevent pollu-

ticn of the waters of the Ccmronwealth. HCMever, Appellant did not suppl,y such information 

with its application to DER. 'Ihe following deficiencies in the application are cited 

in- justification of DER's ultimate action in this matter: 

1. Although Appellant's awlication proposes the mining of 26 acres 

on the easterly side of Pennsylvania Route No. 153, it does not contain any information 

fran which DER could infer that any discharge of mine drainage in that area Y.Ould be 

treated. Although Appellant's engineer, John W. Hess, indicated t.l-tat air1 such discharge 

coul9 be piped under Pennsylvania Route No. 153 for treatrrent in 'facilities profXJSed 

on the westerly side of the roadway, the application made no such reference to that 

possibility. Were this contemplated, the method of its a=omplishment should have 

been set forth in Appellant's awlication. 
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2. With regard to the proposed treatment pond in the application, Appellant 
.• 

did not disclose hall many ponds are mnterrplated or \llhether they \..Ould be lined with 

impervious rraterial. Voreover, Aj_:)pellant did not disclose specific calculations and 

criteria by which DER could have detennined whether the capacity of the t:roposed U:~t..=-: 

rrent rands would Pe sufficient to retain flo.vs fran _all diversion or drainage ditches 

built during the OJ.X"ration as well as fran discharges from evacuations or F:i!ts created 

as a result of the operation. 

3. Appellant did not include sufficient infoiiPa.tion in its application with 

regard to erosion; control rreasures. While Appellant did indicate that it would 

mnstruct effective diversion ditches above the highwall to divert surface water past 

the evacuation and that it \-.Duld construct drainage ditches below the spoil material 

if siltation fran the spoil area became a problen, Appellant did not set forth necessary 

information as to the "length, width, shape and depth of these ditches. Furtherrrore, 

Appellant did not indicate at what gradient the oottan of each ditch \vould be OJnstructed. 

Clearly the deficiencies in this application are such as would not warrant 

DER to aptirove the application sul:mi tted by Appellant. We are at a loss, havever, to 

understand ixM the I:epart:ITEnt initially muld have approved this application. 'Ihat it 

took the effective intervention of the City of DuBois to daronstrate that there were 

serious deficiencies in Appellant's application tends to call into question scme of 

the processes by which DER arrives at its decisions. Nevertheless, the I:epartment 

ultirrately took the proper action. 

CXl'JCLUSIOt£ OF lAW 

1. 'Ihe Board has jurisdiction over the parties and the subject matter 

of this proceeding. 

2. In order to be entitled to a mine drainage penn:1t under the provisions 

of the Clean Streams Ia.w, supra, an applicant must sh~ that it has rret the require.tents 

of the law and the rules and regulations promulgated pursuant thereto that thereupon 

the permit application. 
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3. Where an applicant does rot provide sufficient infonnatioq in its 

mine drainage permit application to penni t DER to determine whether the proFQSed plan 

of drainage will· prevent pollution to waters of the CollYlOnwealth, the applicant has 

not rret its burden of showing itS entitlem:;nt to a mine drainage permit. 

4. Appellant in this rratter has not rret its burden of showing its entitle-

rrent to a mine drainage permit. 

ORDER 

AND NaY, this 16th day of M3.y, 1975, it is ordered that the action of the 

Cornronwea:lth of Pennsylvania, D:partment of Environrrental Resources in denying to 

Ccrnpass Coal Cropany·, Inc., a permit to operate a bituminous ooal.strip.mine in 

Huston Township, Clearfield County, Pennsylvania, is sustained and the appeal of 

Corrpass Coal Company is hereby dismissed. 

D.Z\TED: V..ay 16, 1975 

ENVIroNMEN'TI\L HEI\RING BOARD 

PAUL E. WATERS 
Chairrran 

J~ DE!WiDRI'H 
Member 
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In the Matter of: 

BERNINI & KCNOVAL 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 74-158-c 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDimTICN 

By Joseph L. Cohen, M:!mber, June 6, 1975 

'!his matter is before the Board on the appeal of Rose Bernini and 

1·- Joyce Konoval from a refusal by the Department of Environmental Resources (herein­

after IER) to approve a proposed anendirent to the official sewage plan of Washing­

ton 'I'c:Mnship, Westnoreland County, Pennsylvania, which refusal was issued on June 11, 

1974. The proposed amendirent to the official plan of Washington 'I'c:Mnship was 

designed to accarrodate Appellants' subdivision, Bernini kres, for the use of on-

lot sewage disposal systems for lots to be developed in the subdivision for residential 

purposes. 'Ihe stated grounds for the refusal of the arrendment were that the soil 

of the lots in question did not rreet DER's standards for on-lot sewage disposal 

systems. 

en October 11, 1974, prior to the hearing on the merits in this matter, 

the Board issued an order 1imi ting the hearing to the· issue of whether the soils 

at the site net the requirenents of DER standards for on-lot sewage disposal systems. 

On April 9, 1975, subsequent to a hearing on the rneri ts, the Board issued 

an order to the parties to file their prop::>sed findings of fact, conclusions of 

law, and bri-efs in supp::>rt thereof on or before May 12, 1975. While the DER has 

complied with this order in a tirrely manner, -Appellants have not as of the date of 

this Adjudication canplied with the Board order of April 9, 1975. 
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On the basis of the hearing oo the merits and the proposed findings of 

fact, conclusions of law and briefs in suppcxt thereof filed by DER, we enter the 

follo.ring: 

FINDINrn OF 'FACr 

1. Appellants are lbse Bernini, 157 Conneaut Drive, Pittsburgh, Pennsyl-

vania and Joyce Kenova!, 5802 Ken"6'00d Court, louisville, Kentucky, owners of a 

sub:livision in Washington Township, Westm::>reland County, Pennsylvania, known as 

"Bernini Acres". 

2. Appellee is IER, the agency of the Camonwealth having the authority 

to a:r;:prove official sewage plans for municipalities pursuant to the provisions of 

the Pennsylvania Sewage Facilities Act, Act of Janua:cy 24, 1966, P. L. 1535, as 

amended, 35 P. S. §750.1 et seq. 

3. en M:l.y 17, 1974, Washington 'Ibwnship filed a proposed ~t 

to its official plan with DER for the purpose of adding thereto a seven-lot portion 

of Be.rri:i.ni Acres of approximately 15. 43 acres. 

4. After receipt of the proposed arrendroont to the Washington 'Ibwnship 

official plan, IlER caused an inspection to be made of the soils at the Bernini 

Acres sub:li~i<:P. site to detel:mine whether these soils 'WOuld meet the standards for 

on-lot sewage disposal systems set forth in DER regulations. As a result of the 

inspections made of the soils at the site of Bernini Acres and an analysis of the 

soils in terms of whether they met the standards of DER for on-lot sewage disposal 

systems, DER made a deteiiilination that none of the soils investigated are suitable 

-for conventional subsurface sewage disposal systems according to the standards 

specified in 25 Pa. Code §73.1l(c). MJre specifically, of the four pits examined 

at Bernini Acres, it was detennined that pits number 1- and 2 have rock fornations 
. . 

less than four feet below the botton of the excavation and that the soils in pits 

numbered 3 and 4 have a seasonal high water table less thail four feet below the 

l:ottorn of the excavation. 

5. Based on said detenninations, DER on June 11, 1974, notified Washington 

'l:t7anShip of its refusal to a!Jprove the proposed anendrrent to the official sewage plan. 
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' ' 

On July 10, 1974, Appellants filed the instant appeal with this Board. 

6. The letter of June 11, 1974, refusing to approve the proposed arrend­

rcent to the official plan stated, in pertinent part: 

"The follcw.i..ng is a brief description of each of those pits 
with errphasis on those factors limiting the use of conventional 
subsurface sewage disposal systems. 

"Pit #1 was located on wt #4. The soils as mapped are Upshur­
Gilpin. The limiting factor in this Pit was the presence of an 
impervious rock fo:r:mation at a depth of 28 inches fran the ground 
surface. 

"Pit #2 was located on rot #5. The soils as mapped in this 
location are Upshur-Gilpin. An irrpervious rock fo:r:mation located 
at a depth of 66 inches fran the ground surface is the limiting factor 
in this Pit. 

"Pit #3 was located on wt #6. The soil as mapped in this location 
is near the delineation of Wharton and Upshur-Gil pin soils. The 
limiting factors in this Pit were the presence of an irrpervious rock 
fo:r:mation located at a depth of 30 inches fran the ground surface 
and also the presence of grey rrottled clay at a depth of 17 inches 
fran the ground surface indicating a seasonal high water table. 

"Pit #4 was located on wt #7. The soil as napped is near the 
delineation of Wharton and Gilpin. The limiting factors in this Pit 
were the presence of an irrpervious rock fo:r:matl.on at a depth of 34 
inches fran the ground surface and the presence of gray rrottled clay 
at a depth of 16 inches fran the ground surface indicating a seasonal 
high water table. 

"None of the soils investigated in these four (4) pits are suitable 
for the installation of conventional subsurface sewage disposal systems 
as specified in the Standards For Sewage Disposal Facilities, Chapter 73, 
(Sections 73.11-c and 73.63-B-2). Pits 1 and 2 have rock formations 
less than four feet belCM the bot tern of the excavations. Pits 3 and 4 
have rock fonnations and rrottling of the soil which is indicative of a 
seasonal high water table at depths of less than four feet belCM the 
bottcm of the excavations. Water was noted within 18 inches of the 
surface in rrost of the percolation holes checked around Pit #3 located 
on rot #6. 

"Therefore, please be advised that our Department hereby disapproves 
this Plan Revision MJdule For land ~velophent for the use of conven­
tional subsurface sewage disposal systans (septic tanks, seepage beds 
or tile fields) for these four (4) lots for the above stated reasons." 

7. There were four pits dug on four different lots on Beinini Acres 

subdivjgion to ascertain whether the soils at the site ~ould meet the requirements 

of 25 Pa. Code §73.1l(b). These pits were dug on lots numbered 4, 5, 6 and 7 •. 

8. The excavation on lot number 4 revealed the presence of a rock forma-

tion at a depth of 28 inches fran the surface of the ground. The excavation on 

lot rrumber 5 revealed a rock formation located at a depth of 66 inches from the 

surface of the ground. 
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9. With regard to lot number 6, the excavatioo revealed a rock fonnation 

located at a depth of 30 inches fran the surface of the ground and also the presence 

of gray nettled clay at a depth of 17 inches fran the surface. 

10. '!he excavation on lot number 7 revealed that there was a rock fonna­

tioo at a depth of 34 inches fran the ground surface and the presence of ~tled 

clay at a depth of 16 inches fran the surface. 

11. At the time Washington 'l'aNnship sul:Jnitted its official plan revisioo 

to JJER, 25 Pa. Code §73.ll(c) provided: 

"'lhe maximum elevation of the ground water table shall be 
at least four feet below the bottan of the excavation for the 
subsurface absorption area. lbck fonnations and inpervious 
strata shall be at a depth greater than four feet below the bottan 
of the excavation." 

12. Although there was a conflict of expert testinony on the issue of 

nettlinJ, the degree of _examination of the soils perfonned by DER's expert, 

Mr. Weaver, clearly indicates that there was developed nettling on lots 6 and 7 at 

a depth of 17 inches and 16 inches fran the surface of the ground respectively. 

W:! rrake this finding, not in derogation of the expertise of Mr. Ascenzi, Appellants' 

expert, but on the a:mparison of the respective analyses made by the two experts. 

13. There was no conflicting testinony regarding rock fonnation. 

DISCUSSION 

Appellants set forth the following reasons for their appeal: 

"1. The decisioo of the Bureau of Corrmunity Environrrental 
Control states that Pits No. 1, 2, 3 and 4 contain ilrpervious rock, 
and uses this conclusion as a basis for the refusal specified in 

L"lv':ottling is, in Simplest _terms, a variation in the coloring of soils. When that variation shows 
~ conc~ntrat1~n ~f redder ~olor~ m some spots, and grayer colors in others-a variation in "chroma", 
~ partlc~lar-It will ~ost mvana~ly be due to segregation of iron compounds from other components 
m the soil, and especially segre~atwn of_re~uced (ferrous) iron compounds from oxidized (ferric) iron 
co~~ounds. Iron. compounds. m the soil m the presence of air for any extended period of time will 
OXIdize to the fei?c state;_ feme compounds are generally red. If the water table rises to a given level 
for p~olonged ?enods of hme, say eighteen inches, ... then the relative absence of oxygen produces 
reducmg conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds 
are generally grayer-of a lower chrqma. The ferrous compounds tend to migrate, and collect in nodules; 
when the water table drops, many of these nodules will be exposed to air, and oxidize to ferric iron 
!'l'odules that. for s_ome reas~n the air did ~ot reach, and areas of the soil from which much of th~ 
~~~11 • ,had earlier nugrated, will appear gray. Fabiano v. CommonweJlth. EHB Docket No. 73-051-B 
!.: •. ~ .. ,d August 1, 1973). 
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Paragraph 2 hereof. It is the appellants 1 position that the sub­
surface does not contain iznt:ervious rock; but on the contrary, the 
subsurface structure is sui table for the use of a conventional sub­
surface sewage disp:>sal. 

"2. '!he finding of the Bureau of a:mmmity Environmental Control 
that there was gray rrottled clay in certain of the pits tested which 
indicated a seasonal high water table is erroneous. On the contrary, 
it is the appellant 1 s p:>si tion that a seasonable high water table 
does not exist and that the subsurface structure is satisfacto:r;y for 
a conventional subsurface sewage disposal system. 

"3. '!he Bureau of a:mmmity Environmental Control in its field 
investigation of May 28, 1974, failed to use proper testing procedures 
in detennining if the rock formations in question were :inpervious rock 
and if in fact a high water table did exist prior to denying the 
a:wellants 1 request as contained in the Plan Revision M:Xl.ule for !and 
Developnent." 

Appellants strenoously argued that they were misled by DER 1 s notice of 

disapproval of the plan revision for the reason that the notice speaks in teDns of 

":inpervious rock". It is clear that the use of the tenn "~ious" in the notice of 

plan r:evision disapproval was patently erroneous. The relevant standard which DER 

sought to invoke in its refusal to approve the plan revision in question was contained 

in the then effective provisicns of 25 Pa. Code §73.ll(c) which provided: 

"'!he max:i.nn.ml elevation of the ground water table shall be 
at least four feet below the bottom of the excavation for the 
subsurface absorption area. Rock formations an:l iznt:ervious 
strata shall be at a depth greater than four feet below the bottan 
of the excavation." 

'MUle Appellanis may have been sanewhat misled by the teJ:m "iznt:ervious :rock" 

and may have expended time and rroney in ascertaining whether the excavations on their 

property revealed impervious rock, nevertheless this was harmless error. Title 25 

Pa. Code §73.ll(c) clearly requires that rock fo:rmatio~ and other ~ious strata 

be at a depth greater than .four feet below the bottom of the exca\ration. Inasmuch as 

this provision of the regulations was· not rret, the plan could not have been approved 

in any event. 
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'!he evidence in this matter clearly indicates that the soils on lots 

mmbered 4, 5, 6 and 7 of the Bernini Acres subdivision did not rreet the requ:irenents 

of 25 Pa. Co:le §73.ll(c). Although given an opportunity at a further hearing to 

contest the findings of DER with respect to the depth of rock fonnations, Appellants 

declined this opportunity. 'Ihus, in the absence of contrary evidence, there is 

no doubt that on the soils examined rock fonnations existed less than four feet 

belc:M the bottan of the excavation on the lots involved. 

With regard to the issue of rrottling, there was a conflict of expert 

testimony. However, our finding that developed rrottling exists on lots nunbered 

6 and 7 less than four feet below the bottan of the excavation, nanely 17 inches and 

16 inches fran the surface of the grotm.d respectively, is based upon the elaborate 

. examination of the soils by Jay Weaver, an expert on soils, their rrottling and the 

effect of such soils on effluent rerovation for on-lot sewage disposal s.ystans. 

(R. 138-195). Inasmuch as "developed rrottling" is due to the fluctuation in the 

level of the water table (R.l63, 167) , the OCC\.ll%enQe of such rrottling 16 and 17 inches 

. below the surface of the ground is convincing evidence that the requirements of 

25 Pa. Co:le §73.1l(c) regarding water table elevations were not met. 

Although Appellants' expert, Mr. Ascenzi, testified that he did not 

observe rrottling at the depths indicated, his examination of the soils for this purpose 

was perfunctory when cornp3red with the detailed analysis of Mr. Weaver. For this 

reason, our findinc] of fact with regard to rrottling is supported by the substantial 

and credible testirrony of Mr. weaver. 

C<NCLUSIONS OF IAW 

1. 'Ihe Board has jurisdiction over the parties and the subject matter 

of this proceeding. 

2. 'Ihe:re is substantial evidence to show tl'lat the soil on the lots of 

the Bernini Acres subdivisicn which is the subject matter of this proceeding do not 

rreet the requirements of 25 Pa. Code §73.1l(c). 

3. Appellants have not shown their enti tlanent to have the Washington 

Tc::Mlship official plan arrendrrents approved by DER. 
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ORDER 

AND NCW, this 6th day of June, 1975, the action of the Department of 

Environmental Resources of the Ccrmonwealth of Pennsylvania, in denying approval 

for prOPJSed amendments to the official sewage plan of Washington Ta-mship, 

Westrrorelam County, Pennsylvania, is hereby sustained and the appeal of Bernini 

and Konoval is hereby dismissed. 

01\TED: June 6, 1975 

P~c~~ 
PAUL E. WATERS 
Chai.J:man 

R. DEN'IORI'H 
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In the Matter of: 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 75-067-D 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By Joanne R. DeiU:>rth, Menber, June 6, 1975. 

Appellant, here, the Hooversville Water Canpany · (Hooversville) has 

appealed fran a ''Violation Notice" of the Department of Envirorunental Resources. 

The notice, which was sent February 27, 1975, reciteS that upon various inspec­

tions by Department personnel the canpany was found to be in il!iolation of "the 

Rules an:l Regulations of the Department pranulgated uzX!er the Public Water SUpply 

Law of 1905, the Sewage Treatment Plant an:l WaterworkS Operations Certification 

Act an:l the Rules ani Regulations of the Department pranulgated thereunder, and 

the Clean Streams Law of Pennsylvania .•• " The notice then lists specific vio-

lations of the cited statutes and requlations. The notice concludes with two 

paragraphs: 

"The failure of the Hooversville Water canpany to operate 
it'!'! ~·Bt~:rWOrks in :xxnforrnance with the laws, rules and regu­
lations of the canmonwealth of Pennsylvania has subjected it to 
appropriate enforcE!7lent action by this office. 

"On or before !1arch 21, 1975, sul:mi.t to this office, in 
writing, the steps to be taken by the Ccmpany ·to achieve can­
pliance with each of the violations described ~e. Included 
in the requested sul::mission should be a schedule indicating 
the dates by \-lhich phases of all actions are to be ccmpleted. 
If you have any questions feel free to write or call 717-
326-2681. II 

The Department has moved to dismiss the appeal on the grouzX! that a 

violation notice is not an "appealable action" of the Department within the Adm.in:­

istrative Ar;;e.r1cy Law, 71 P.S. §1710.2 (a) an:l Rule 21.21 of the_Rules and R?·0'.lla-

tior.s of the E.r."1vironmental ilc:aring E<J:ard. 
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Under the rationale expressed in CorrmonweaZth of Pennsylvania v. Stanria'l'd 

Lime and Refraato'l'iesCo.,2 Pa. Ccmnonwealth Ct. 434, 279 A.2d 383 (1971) and Common-

1J)2(].7,th:;f Pennsylvania v. Sunbeam Coal Corpo'l'ation, 8 Pa. Carmonwealth Ct. 622, 304 

A.2d 169 (1973), it is clear that, except for its last paragraph, a violation notice 

such as the one directed to the Appellant is not an appealable action of the De­

partment. The only question here is whether the addition in the notice of a require-

ment that Appellant sul:mit a canpliance proposal to the Department by a certain 

date converts a violation notice into a "final order" that is appealable. We 

think it does not. 

A violation notice is in the nature of a warning. It is not a final 

determination "affectin;J personal or property rights, privileges, i.mruni.ties or 

d:>ligations ••• " of a party within the mea.nin;r of §2 of the .Mmi.ni.strative Agency 

Law, supm, because its purpose is to apprise the party of what the Department 

believes are violatiOI]S of the law, an:i it is, as such, preLirni.nary to the Depart­

ment's taking sane action on the basis of the alleged violations. An appeal from 

a violation notice is premature because the party will have an opportunity to de-

fe:OO itself an:i challenge the alleged fi.rxlings of violation when an:i if the Depart-. .. 
ment does initiate an enforcement action. See Stanria'!'d Lime and Refmato'!'ies Co., 

supm, pp. 438-39, where the court held that the Depar!lnent 's determination that 

a timetable for canpliance with an abatement order was unsatisfactory was not an 

appealable order, and Sunbeam Coal Co'l'pO'l'ation, sup'l'a, where the court held that 

a violation notice issued under §8 of the Surface Mining Conservation and Reclarra-

tion Act. 52 P.S., §1396.4 (c) was not an appealable action of the Department. 

As we construe it, the additional paragraph in this notice requiring 

the Appellant to sul::rni.t a cc:rnpliance proposal by a certain date does not alter 

the Appellant's position or affect its rights. It is inten:ied to give Hoovers­

ville an opportunity to cc:rnply with the Department's requirements prior to the 

~t's takinganyenforcement action, and it gives a date by which the canpany 

is to daronstrate its intent with regard to canpliance •. Hooversville can take 

the position that it is not in violation of the law as alleged and it will have 

a full opportunity to defe:OO its position if the Department then chooses to bring 

an enforcement <cction. Failure to canply with the canpliance request will not 
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result in·a separate offense under any of the statutes cited). Appellant can argue 

in any enforcement action that it did not res}?Old to the re:IUest for. a canpliance 

pro}?OSal because it was not violati.o;J the law. 

Fran a }?Olicy stan:l}?Oint it is undesirable to allow review of the Depart­

ment 1 s actibn at this early stage. The Department should be encouraged to admin­

ister the laws it is entrusted to administer in a fair and orderly way, which 

includes notifying people of suspected violations and givin] than an opportunity 

to correct any such violations. If the Deparbnent is wrong about: the violations, 

review of its detemt.inations will be obtained in an enforcanent proceeding. If 

the Department is right, Hooversville should be encouraged to discuss its problans 

with the Department and resolve than insofar as }?OSsible without litigation. The 

Catp3.ny bears sane risk that its lack of res}?Onse may weigh against it if it is in 

fact found to be viOlation of the law in a later proceeding. However, it is 

appropriate to place that risk on the Conpany so that it will make an accurate 

assessment of its status under the laws and a conscientious effort to deal with 

the Department to correct any deficiencies that do exist. If disagreements about 

canpliance ranain after the ne;otiation process, there is time enough to revj,ew 

the Department 1 s action either in an enforcanent proceeding or by review of any 

abatanent or other final order the Department may then issue. See e.g., §610 of 

the Clean Streams Law, 35 P.S. §691.901 and 3.1 of the Public Water Supply Law, 

35 P.S. §716. 

It might be noted that although there is sane s:imilarity between an 

abatanent order . and the r~anent in this violation notice that a canpliance 

pro}?Osal be sul:mitted {in that they both r~e the recipient to take sane 

affinnative action), there are differences of substance and finality. An abate­

ment order directs· that certain specific actions to abate }?Ollution be taken by 

l. This is cl~ly th7 case under the Public ~vater Supply Law where the only ·· 
enforcanent c;ction c;va~l~~7 to. the Department v.-ould be an order to the J=erillittee to 
take corrective actwn vllt.lu.n Sl.Xty days, and if that failed, a petition in the 
ccmnon pleas court to take over the permittee's water supply. 35 P.S. §716 
Similarly, under the Sel-'<'.~e Treatment Plant and Waterworks Operators Ce-.rt.ification 
Act, the only civil remedy for violation of the provision r9:!Uiring that a water 
supply canpany employ a certified operator is an injunctive or other court action 
by the Secretary. In fact, it. is not clear that there could be any final orders ' 
of ~e Department unoer these two laws that this Board viOUld have jurisdiction to 
·r7v7~· Under ~e Clean Streams Law there v.-ould be separate liability or res}?On­
sib~hty for f~lure to canply with an "order" of the Department, see 35 P.S. 
§§691.602, 691.605, 691.610, but as we do not construe this notice to be an 
"<?rder" o~ the De]?':'.rt":lent, t..here is no such liability. Obviously, '.:2:is denanina­
t.lO:l. carrles the fc-t:-,er consequence that Hooversville will not J:..:· c:-::'..laterally 
::..::-tc;:p~~. frc:rn rais.:.::-::- any of the issues it seeks to litigate here :.:-. , later 
t-:.-o.:-2·2-'" ..... l!':g. 
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imposed requirements. The notice here invites subnission of a proposal for de­

·partmental review and possible ne:]otiation. It is in no sense a final action of 

the Department. 

In view of this opinion it would be appropriate for the Department to give 

Hooversville a further period of time to respond, if it chooses to do so, to the 

violation notice of February 27, 1975. 

ORDER 

AND NOW, this 6thday of June, 1975, the Carmonwealth's Motion to Dismiss 

is granted and the appeal of Hooversville Water Canpany is hereby dismissed. 

DATED: June 6, 1975 

PAUL E. WATERS 
Chainnan 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Penn~)' lvania 171 0 I 
(717) 787-3483 

In the Matter of: 

IDBERI' L. AN!'HONY, et al 

Docket No. 73-356-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES, Appellee 
SPRINGFIELD ASSOCIATES, Intervenor 

ADJUDICATION 

By Paul E. Waters, Chainnan, June 12, 1975 

This matter ~ before the Board as an appeal fran the issuance of 

an erosion and sedjrrentation control pennit to Intervenor, Springfield Associates, 

for the construction of a large shopping· center ani mall in Delavrere county. 

Robert L. Anthony, Appellant, is the president of a citizens' group dedicated 

anong other things to the preservation of Crurn Creek which borders the property 

of Intervenor. This matter was previously before the Board on a jurisdictional 

question, which was resolved in favor of Appellant. 

FINDINGS OF FACr 

1. On December 4, 1972, following a deteJ:mination by the Department 

of Environmental Resources, hereinafter DER, that Springfield Associates, in the 

construction of the Springfield .Mall, was undertaking earthrroving activities 

without appropriate plans having been sub:nitted to DER, the Department issued an 

Order to Springfield Associates, William P. Dean, and Kevy K. Kaiserman, herein­

after Developers, to sub:nit to DER an erosion and sedimmtation Control plan in 

accordance with Department Regulations 102.21 through 102.34. 

2. Following the issuance of the Order, DER and the Developers entered 

into negotiations ·which resulted in the entry of a Ccnsent Order dated December 28, 

1972, hereinafter Ccnsent Order. The Ccnsent Order provided, in part, that the 

Developers should sul:Ini.t to DER, for its approval, an erosion and dischar.ge control 

plan in accordance with the requirements set forth in Paragraph B of the Ccnsent 

Order. 

-149-



3. Follc:Ming the entry of said Consent Order, Woodward-Gardner and 

Associates, Inc., on behalf of Developers, subnitted a plan. 

4. As a result of DER 1 s review of said plan and all material sub­

mi tted on behalf of the Developers, DER and the Developers entered into an 

Arnerrled Consent Order dated March 28, 1974, which, in addition to reaffi.nni.ng 

the effectiveness of all the provisions of the Consent Order, rocx:li.fied said 

Order to allow for the release rate fran the outlet strucb.lre to the stream to 

be three feet per secorrl instead of 1. 5 feet per secorrl which was originally 

provided. 

5. Thereafter, DER approved the plan suJ::mi tted to DER p1rsuant to the 

Amended Consent Order and DER 1 s Regulations, Chapter 102, Sections 102. 21 through 

102.34. 

6. The erum Creek is a major recreational area for the Borough of 

SwartlTrore. Each year, before the construction of the Springfield Mall, nore of 

the carbon deposits that were l:uil t up along the banks of the erum Creek have 

washed out, and fish have started to reb.lrn to the Creek. 

7. It is the objective of SWa.rthrrore College to maintain the Crum 

Creek Valley as a nab.lral green belt, and the area owned by the college is called 

Swart:hrrore College Conservation Area. The college owns approximately 1. 5 miles 

of the Crum Creek Valley, and its use is open to the public for fishing, skating, 

hiking, and as a general nature area. 

8. The Springfield Mall is located approximately 1,000 feet fran the 

land of Swart:hrrore College. 

9. The developnent of the Springfield Mall on the site near the nouth 

of Crum Creek Watershed has a larger impact on the Watershed than a developnent 

located elsewhere. 

10. The change in the water runoff, brought alxlut by the developnent of 

the Springfield Mall, can be controlled by stonn water managenent. 

ll. The negative effect on the Watershed caused by the increased runoff 

fran the Springfield Mall site is a minOr i."'l'lpact. on the· total Crum Creek t'l'atershed.· 

12. The peak water runoff into the erum Creek Watershed is greater as 

a result of the erection of the Springfield Mall. 

13. In the fifty years Mrs. Vkllff 1 ~.ved at the property, on Whiskey Run 



downstream fran Springfield Mall, there were prior floods, which consisted of 

water backing up fran Crum Creek at the nouth of Whiskey Run, rut this was the 

first flood she experienced in fifty years where the flood was caused by water 

flowing' down Whiskey Run. 

14. Absent the presence of the Springfield Mall, the flooding which 

occurred on the W:llff property on August 24, 1974, might not have been as 

significant as the flooding which actually did occur due to the presence of the 

Springfield Mall. 

15. After a certain period of time has elapsed, 15 years or less, the _ 

use of the Springfield Mall may result in oil in the water ruroff in excess of 

ten parts per million unless a strong water control and managem=nt program is 

instituted, which does not presently exist for this purpose on the site in ques­

tion. 

16. On August, 25, 1974, there was sand, silt and rocks on the Balt:im:lre 

Pike, just south of the Springfield Mall site. Further, there was observed 

damage to the grassy areas of the mall site, several trees which had fallen over, 

arD. several portions of the southwest bank of the mall si:te which had washed away. 

In addition, at the northeast corner of the mall site, dirt and silt had washed 

out fran the mall site onto the SEPTA trolley tracks. 

17. Prior to the construction of the Springfield Mall there were no 

signs of:.anY serious erosion on the site, and the natural trees and ground cover 

provided a natural control of the site. 

18. Prior to the construction of the Springfield Mall on the site, the 

rainfall filtered down through the trees onto the ground cover of aCCUI!Ullated 

leaves and root mat, which impeded its flow, causing a gradual flow down the slope 

into Whiskey Run. 

19. No provision has been made either in the Consent Order of December 28, 

l972, or in the llmen:led Consent Order of March 28, 1974, for I!Onitoring to assure 

that the Consent Order criteria will be m:t. 

a:~'K:LUSIONS OF I»t 

1. The Board has jurisdiction over the parties and subject matter of 

this proceeding. 
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2. DER gave proper arx:l adequate consideration to Article t, Section 

27 of the Pennsylvania Constitution in issuing the Erosion arx:l Sedimentation 

Control Pennit to Interverx>r, Springfield Associates based on present conditions. 

3. Where there is a strong likelihood of future emrironrrental damage 

unless further steps are taken to presexve the emrirol'lil'eilt, DER nust design or 

require a monitoring program to fit the particular cirCLnllStanc:es of each case. 

DISCUSSION 

When all of the underbrush is cleared away fran the various charges, 

countercharges, innueroo, and aspersions that have characterized this dispute 

we are left with the one legal question: Did DER violate the constitutional 

rights of Appellant by issuing an amended erosion an:1 sedimentation control per-

mit, to-Springfield Associates? The Constitution provides: 

"The people have a right to clean air, ~e water, an:1 
to the preservation of the natural, scenic, historic and 
esthetic values of the environrrent. Pennsylvania's public 
natural resources are the camon property of all the people, 
incltxling generations yet to cane. As trustee of these 
resources, the Camonweal th shall consexve and maintain 
them for the benefit of all of the people." (Article I, 
Section 27) 

We recently held under related facts in The Chesterbrook Conservancy v. 

Commonwealth of Pennsylvania, Department of Environmental Resouraes, EHB Docket 

No. 73-418-w, (issued October 18, 1974), that DER has a basic responsibility umer 

the Constitution but, that it wruld be interpreted with due regard to its recent 

enactroent in reference to the pennit in question, and we noted that stricter stan­

dards could properly apply, beyoro that minimum, as time allowed for the develop­

ment of staff ~ techniqu~. We here affinn that decision an:1 we use it as our 

starting IX>int of reference. 1 

'!he Appellant questions the right of DER to increase or make less 

- - - stringent the water discharge rate inposed on Intervenor. Original-ly the rate of 

runoff to the Creek was to be not less than 1.5 feet per secoro. This proved to 

be impractical and it was amen:led to 3.0. The evidence on this IX>int as presented 

at the hearing clearly showed the reasonableness of the change: 
2 

'THE: EXAMrNER: What is the purpose of allowing the increase? 
Why was that: necessary?" 

(This question was asked of Dr. Aslam Shah, Hydraulic Engineer for DER.) 

1. Bruhin, et al v. Commom.JeaZth, et al, 14 Pa. Camonwealth Ct., 
300, 306, A.2d. 907, 910, (1974). 

2. See Notes of Testirrony, August 26, 1974, Hearing, Pages 165, 
167, 168, 169. 
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"'IHE WI'INESS [DR. SHAH] : Okay. The reason that we allowed the 
increase fran 1. 5 feet per second to 3 feet per second was pri­
marily this: As I indicated before'. they had built sane structure 
made out of stones before, which we felt weren't adequate. 
Therefore, we told them to put sane concrete structure here, or 
to change this, and do sanething else that would be m:>re effective, 
m:>re suitalble to the conditions. So they cane up with another 
design and they shc::Med us that their velocity, in one case, 
could not be maintained less than 1.5 feet per second. They have 
three of these structures going into the stream, one at Structure 
1. The velocity was 1.25 feet per second, according to their 
rep::>rt, The W:lodward Gardner report. That was below 1.5 feet 
per second. 

'At another basin, the velocity was 0.8 feet per second. At 
the third basin, the velocity was 2. 7 feet per second, and this 
was the one that was alx>ve 1.5 feet per second. 

'Now, as I indicated, our regulations permit the slight changes, 
if it can be slxlwn that those changes, in the velocity would not 
cause any adverse effect or accelerated erosion, arid at the same 
tine, the regulations specify that the velocity should be less 
than 1.5 ~per second, if the water has to flow fran the point 
of discharge to the ground or into the stream, where there are 
chances of causing erosion. And also the same regulations state 
that certain facilities can have velocities up to three feet per 
second, and dependence to those regulations gives much higher 
velocities, eight feet and so forth, depending on the given 
conditions. " 

"BY MR.:GOIDBERG: Q This diagram basically shows what is called 
an energy dissipater for outlets 1, 2 and 3 of Springfield Fashion 
Mall, correct? 

"A Right. 

"Q Is this the dissipater, the design of the 
dissipater, was this not a design which you essentially originated? 

"A The idea was mine, yes. 

"Q And the Springfield engineers then, iiLeffect, 
created this after your concept, is that correct?" 

"THE WI'INESS: So as a result, we had a meeting in which this 
item was discussed, and we felt that changing this number 1.5 
feet per second to 3 feet per second, which is given in the regu­
lations and which is penni.ssible, and \vith the understanding 
that you want 3 feet per second velocity of discharge fran this 
point, which will cause absolutely no damage in tenus of erosion 
or sed:irrentaticn of the stream. 

"At the same tine, when these velocities are discharged into the 
stream, the velocity of the water flowing in the stream is 
axound - for this , it is 5. 9 feet per second. The number of 
this velocity is the nunber in the stream water, itself. In 
other words, caning fran up here. 

"THE EXAMINER: To the extent that they are related, you might 
have to make your presentaticn in such a way that saneone reading 
it will know what you are talking about in tenus of one number's 
relation to another number. 

"'!HE WI'INESS : Yes, sir. These are related. 
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"THE EXAMINER~ But when you say right here, the record won't 
shCM where you mean. 

~'BY MR. OOIDBERG: Q Dr. Shah, let me see if I can't clarify this 
with a oouple of questions. The point you are nCM making is 
that there is a difference between the discharge velocity at 
each of the three outlets, and the stream velocity at each of 
the three outlets, and the figures which you have read, with 
respect to the first outlet, the discharge velocity is 1. 25 
feet per seoond, and the stream velocity is 5.9 feet per seoond, 

"A Right. 

"Q With respect to the second outlet, the 
discharge velocity is 0.8 feet per seoond, and the stream 
velocity is 3. 3 feet per second. As to the third outlet, the 
discharge velocity is 2. 8 feet per. ·second as oorrpared to a 
stream velocity of 4.21 feet per second. 

"A So the point is that the velocity of water 
in the stream is higher than the velocity of the discharge in 
the water, or the water entering :t;ran the mall into the stream. 
And under these oondi tions, of oourse, the erosion and sedi­
mentation will rot be caused. 

"So in our meeting, we discussed this. We were oonvinced that 
changing this nunber would not cause any adverse effect on the 
stream, and that increasing this would permit this velocity to 
occur. And therefore, that as a result, the consent order was 
amended to change the exit velocity fran 1. 5 feet per second, to 
3 feet per seoond. 

"Q Before that amendrrent was made, did you 
have a meeting with representatives at which Mr.. Anthony and 
his group were present? 

"A Yes, there was a meeting that was held bet­
ween the Depa.rt:ment and the Springfield Associates and the Action 
for ~ty Survival, and at that time we discussed this."· 

It is clear that DER at all times discussed these ilrportant matters 

with Appellant after the Action for Camtunity Sw:vi val Group made known its 

interest. 3 

We have reviewed all of the testil!ony relating to the rrodification of 

the discharge rate fran 1.5 to 3.0 feet Per second, specifically we firrl m vio.o. 

lation of statute, and rrore ilrportantly we conclude· the change was both reasonable 

and proper in light of the present stream velocity. 

We IrO'II'e to the secorrl test laid down for us in Payne v. Kassab, 312 

A. 2nd 86 (1973) by which we must review the· testbrony to determine whether the 

constitutional '11alldate of (ArticlE> I, :::...."'-""tion 27) has been adhered to. The pre­

vious Qutlined testil!ony is also instructive on this point. The question is: 

3. Dr. A. Shah's test.uroey is illuminating on this point. NI' Page 171: 

'THE WITNESS: "Yes, sir. So to repeat it, the meeting was held 
on March 26, 1974, and the consent order, or the amended oonsent 
order was issued on March ~8, 1974. So that means they had '1 

chance of discussing this and they did. The Action for Ccmnunity 
s:uvival group irrlicated their opposition to this change and we 
ll:stened to thE;m. We evaluated this again, and as a result, we 
felt that this change would cause no adverse effect, and there­
fore, we did aii1eill the consent order. " 
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Have there been reasonable efforts to reduce- environnental incursion to a minirm.mt? 

On a number of occassions the prot:esals put forth by the Intervenor Developer, 

were rejected by DER on the grourrls that they would not adequately protect the 

waters of the Carrronwealth. In one instance, not disputed by the Developer, DER 

required an in-pJace structure to be "taken out" and rebuilt. 4 

We are, of course, mindful of the fact that things will never be the 

same in Springfield Township as they were in pre-mall days. Mrs. Wolff, a prop­

erty. owner downstream from the Mall has experienced nore flooding than she 

has seen in many, many years. We believe that the Springfield Mall is partially 

responsible for this. Mrs. WJlff, however, lives on the flood plain. She ex­

pected' or she should have expected occasional flooding on her historic creek-

side h:lne site. This is not a tort action and we need not concern ourselves here 

with the question of legal liabilities for flood damage which Appellant oonsis­

tently tried to bring into this appeal. Suffice it to say that sane part of the 

price for the "progress" exerrplified by the Springfield Mall has been paid by 

Mrs. Wolff. 

This brings us to the third and final Payne v. Kassab~ supra, test. 

Does the environroontal hal:rn which will re5ult, so clearly cubh'e!gh benefits to be 

derived therefrom that to proceed further would be an arose of discretion? We 

believe. the in::reased flooding t:etential and any oil or other impurities which 

4. Dr. A. Shah's Tcstinony, N:' Pages 171-172: 

"Since that time, t."1ese basins were, the energy dissipating 
basins were designed by the developer, the developer's engineers. 
They were suhni tted to us two or three times. They were not pro­
perly designed, so we returned then, returned the designs to then 
and made then revise it. 

'~en they oonstructed these basins, and one of the· basins was 
not properly constructed. In other words, it was not constructed · 
to the design submitted, and I inspected the site, and as a re­
sult, I insisted that they take that basin out which was not con­
structed to the design, and rebuild it. Therefore, they tore this 
apart and rebuilt the new basin. 

II 

So we were very stringent, I believe, in vigorously enforcing 
the r8:Illirements on these aspects, and it was only, as I indicated, 
after five or six nonths of time that we did approve this. Arrl 
our recent inspection last week i!rlicated that these basins are 
still intact, that they are functioning properly, and that they 
have suffered no damage at all. 

''rrhese are meant to be pennanent facilities and would work for 
a long time." 

-155-



accumulate in the water fran the parking area, constitute "env:iionmental hal:lll". 

Although we are satisfied to take judicial notice of the fact that 

shopping areas are essential for our nodern day way of life, the size and oonstruc­

tion thereof are, to I!¥ mind, much rrore open to question, and indeed frequently 

leave much to be desired. That judgment, however, takes us beyond our assigned 

task, and is one rrore properly made at another level. 

The testirrony is lengthy but inconclusive on the question of the degree 

of adderl flood potential causerl by the Springfield Mall. Appellants offer ex-

pert opinion that only a 300 cubic feet per secor:d discharge is requirerl to over-

flow the banks of Crum Creek. The Intervenor and DER, on the other hand, have 

settlerl on the figure of 800 cubic feet per second. The only thing which is 

clear from this is that the matter cannot be settlerl at this time--on this record. 

We do, however, reach the conclusion that the Springfield Mall will not, alone, 

appreciably degrade the environment. Dr. Hamner, a well-qualifierl expert and a 

key witness for Appellant, was asked after lengthy testirrony--with reports, charts 

and figures: 

"THE E}(AMINER: 5 I uxi!erstand your theory and figures I rut 
I don't uxi!erstand your conclusions in the tenns of what does 
it !rean? 

"THF. WITNESS [DR. HAMMER] : In tenns of final conclusions, 
well, I could say why wait for future developnent. You know, 
the oonclusion is that-

"THE EXAMINER: Well, that is what I am trying to detemine. 
What is the irnrediate danger, other than for ir:dicating sc::ma 
possible future problem with rror~ developrtent, or if Y<;>'l -:re 
saying sa:nething other than that, I want to know 'What ~t ~s. 

"THE WI'INESS: I see your point. This p~ticular developnent, 
I 'WOUld be misrepresenting the situation if I said this 
particular develo:pnent was putting the stream across sane 
threshold in terms of run-off such that there woula be instant 
and devastating deterioration in te:rrns of quality of the 
stream. It is not true. This one developnent won't do it, 
and I will make no bones about that. 

"The problem in dealing with this wtx>le situation is the fact 
that increase in run-off, due to impervious develo:pnent, ~ 
that incranental problan-very rarely does a single develop­
ment produce noticeable effect on a stream having a watershed 
this size, rut you add up a lot of these .5 per cent, and you 
can have a big effect. .. 

5. See Notes of Testirrony Pages 119., 120, 121. 
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"THE EXAMINER: 
obviously? 

But you are. tal.kin;J abalt the future, 

"THE WITNESS: TrUe. Well, the future, except that this ::.. 
is a conponent. You kn::M~ is this .5 per cent less .. important 
tlJan a • 5 per cent which occurs ten years fran row? 

It would appear that the rrost that we could conclude frcrn this testim:my 

reading it in the light rrost favorable to Appellant, who offered it, is that care 

must be exercised in allowing future developaent along Crurn creek. 

The Appellant has also presented persuasive evidence that there may be 

future environmental harm frcrn oil an:1 other run-off accumulations frcrn autaoobiles. 

Having concluded that there is no clear an:1 present danger of environnental hairn, 

w.e IlDJSt hasten to add, that the future verdict is not so reassuring. 

The difficulty we draw frcrn all that has been said is that assuming 

there will be future problems unless future steps are taken, row and when is DER 

to lalow what to do-or to require this or future Developers, to do? It canrot 

reasonably do so without a w::>rkable rronitoring program.· 

Although Appellant argues that DER is required by its Regulations to 

have a rronitoring program, no unequivocal language to this effect has been called 

to our attention. The Regulations provide, ~ver, 

~~"(-b) An acceptable plan includes adequate an:1 qualified staff 
for the review of erosion an:1 sediment control plans and for the 
surveillance an:i enforcement of this Chapter.·. ." Titl-e 25 Pa. 
Code l-02. 57- (b) 

This language is primarily directed toward the situation where a local government 

is delegated enforcement autiPri ty by DER. It is our thought that DER shoold 

oot expect rrore from a county or local unit un:ier these circ:urrstances than DER is 

responsilile for under the same circumstances. In any event Article I, Section 27, 

clearly requires that its nandate be carried out in sane reasonable way, an:1 we 

conclude that it w::>Uld be unreasonable for DER to permit a major environmental al­

teration such as the Springfield Mall an:1 then con:luct oo follow-up or rronitoring 

operations thereafter. We believe all of the evidence requires that DER with the 

Intervenor Developer devise a specific plan for pP_riodic monitoring of the dis-
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charges to the waterp of the Ccmronwealth fran the Springfield Mall which is the 

subject of this proceeding. 6 

We therefore enter the following: 

ORDER 

AND Nel'l, this 12th day of JUne, the matter of Robert L. Anthony, et 

al, v. Commonwealth of Pennsylvania, Appellee, Springfield Associates, Intervenor, 

is hereby ranarrled to the Department of Envirol'lil'eiltal Resources for the purpose 

of devising a long-range xronitoring plan consistent with this adjudication, a 

copy of which shall be made available to Appellant an:1 this Board within ninety 

(90) days. 

ENVIRONMENTAL HEARING OOARD 

BY: PAUL E. WATERS 
Chairman 

OANNE R. DENWJRI'H 
Me!rber 

~. Inasmuch as we did not have the benefit of a final brief on be­
half of the Ccmronwealth, we are unable to detennine what, if anything' the 
Department inten:led to do in this regard, 

Cl::NCURRING OPJl..iiCN 

By Joseph L. COhen, l-Bnber 

I concur in this Adjudication for the reason that the erosion an:1 secwnenta-

tion control plan appears to be in conformity with DER regulations. However, although 

both sides in this matter relied heavily on Payne v. Kassab, 11 Pa. O::mronwealth Ct. 14, 

312 A.2d 86 (1973), I have difficulty applying the entire test of Payne in a matter in 

which the basic decision does not involve the pennissicn or denial of permission for 

a particular land use. In Payne the issue was whether to approve a land use decision 

in light of Article I, §27 of the Pennsylvania Constitution. Likewise, in Bucks County 

Board of Commissioners, et al v. Penr;sylvania PubZia Utility Commission,et al, ~Pa. Camm­

wealth Ct. 4.87. 313A,2d 185 (1973). ~· the Court was concerned with basically a land use decision 

of the Public Utili ties Ccrrmission in granting a certificate of public convenience 

and necessity to an interstate pipeline corrpany to build a pipeline facility, 80 ·miles 

long, to supply low sulfur oil to an electric generating facility. 
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'Ib apply the entire rationale of Payne v. Kassah, supra, to this case results 

in an anomaly. Here we are not involved in a DER decision whether to approve a 

projected use of land. Our only a:mc:ern is whether the proJ:X)sed erosion and sedimenta­

tion control plan met DER standards. 

Inasmuch as DER is not deciding whether to have a shopping center in the first 

place, its decision with regard to the erosion and sed.mentation control plan cannot 

have been with regard to balancing the need for the shopping CEOter against the environ­

rrental damage that would ensue because of its construction. 

DER is not authorized by any provisions of law generally to grant pennission 

to developers before they can make use of their property. In certain limited situations, 

of which this is not one, DER may require penni ts, See: The Clean Streams I.aw, Act of 

June 22, 1937, P. L. 1987, as arrended, 35 P. s. §690.1 et s.eq.; Air Pollution 

Control Act, Act of January 8, 1960, P. L. 2119, as amended 35 P. S. §4001 et seq.~ 

Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P. L. 1535, as amended, 

35 P. S. ·§750.1 et seq.; Pennsylvania Solid Waste Managerrent Act, Act of 

July 31, 1968, P. L. 788, No. 241, as amended, 35 P. S. §6001 et seq. But these 

enactments do not confer uJ:X)n the Depart:m:nt general supervision and control over 

land use decisions throughout the Commonwealth. While DER decisions may incidentally 

affect land usage, it is not the primary concern of DER's legislative authority. 

The requirerrent for an erosion and sedimentation plan under the circunstances 

of this case is designed to limit the environmental incursions that would otherwise 

ensue fran earthroc>ving activities. However-, the approval of a plan does not under 

the circunstances of this case imply anything about the decision of whether a shopping 

center should be built. This being the case, it is difficult to unel.erstand how the 

rationale of Payne v. Kassah, supra, applies to this case. Payne v. Kassah, supra, 

presup};X)ses a decision whether to allow a particular land usage. In this case, 

however, that land usage has been detennined prior to DER exercising its authority. 

M:>reover, DER could in any event only detennine whether the particular plan met its 

requirerrents. It oould not determine the particular use to which the land was put. 

This being so, DER and this Board can nave nothing meaningfully to say concerning the 

relative importance of shopping centers in relation to the environrrental hann that 
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may be created. For these reasons I cannot sumcribe to the language in the Adjudi-

cation which inplies that the third test in Payne v. Kassab, supra, has any relevance 

in this matter. 

~= June 12, 1975 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

ROBERT B. BROOKS 

Docket No. 74-188-D 

v. . 
UPPER FREDERICK TCmNSHIP B01'IRD OF SUPERVISORS & 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Joanne R. Den~rth, Menber, June 16, 1975 

This case arises on appeals fran two separate applications for a privy 

that the Appellant proiXJsed to install to service a vacation house on property 

in Bucks County, Pennsylvania. The applications were denied by the local approving 

l:ody, Appellee here, Upper Frederick TO\'m.Ship Board of Supervisors. 

FINDINGS OF FACT 

1. Appellant is Robert B. Brooks, Jr., who resides at 870 E. Chelten 

Avenue, Philadelphia, Pennsylvania. 

2. Appellees are the Upper Frederick Township Board of Supervisors, 

Montganery County, Pennsylvania and the Pennsylvania Department of Environrrental 

Resources, (hereinafter Departrrent) • 

3. Appellant is in the process of building a silrple recreational ham 

on a IXJrtion of his parents' property on Hauck Road in Upper Frederick Tcvmship, 

Bucks County, Pennsylvania, which he presently intends to use on a part-time 

basis. 

4. In January of 1974, prior to building his ham, Appellant had a 

deep hole test perlonned to detennine whether the soil was suitable for an on-

lot ss·;erage disiXJsal systan. At that t :me it was info:mally determined ~-1 the 
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Township enforcement officer that the soil Was not suitable due to rrottlingl at 

37 inches. 

5. Appellant then applied for a pemit to install a concrete privy, 

which the Appellant claimed 'ilas authorized under §73. 81 of the Rules and Regulations 

of the Department. This application was denied by the Tavnship enforcement officer, 

George E. Gallie, and on appeal his denial was affinned by the Township Board of 

Supervisors. 

6. In July of 1974 Appellant suh'nitted another application for a privy 

at a different location on the property. That application was again denied by Mr. 

Gallie on July 11, 1974, and on appeal 'his decision was again affirrred by the 

Township Board of Supervisors by an order dated August 2, 1974. 

7. In connection with the Appellant 1 s first application the Depa.rbrent 

by letter dated April 25, 1974, advised Mr. Gallie that the application nrust be 

denied because the proposed system failed to meet certain enumerated requirenents 

of Chapters 71 and 73 of the Department 1 s Regulations. 

8. After the Department published new regulations in September, 1974, 

Appellant was advised to apply for a permit to construct a built-up sand filter 

system. He made application for such a system and his application was approved. 

The sand filter systan was 3/4 canpleted at the time of the hearing in this matter. 

9. Although the Appellant plans to use the sand filter disposal system 

during the sumnertime, he did not wish to withdraw his appeal on his application 

for a privy because he wants to I!'ake part-time use of the house in the winter 

and he wishes to avoid the expense and possible nuisance of having the water turned 

on durin;r the winter. 

10. There is no official municipal sewerage facilities plan in effect 

··in Upper Frederick Township providing for privies at any location. 

1~ "Mottling is, in simplest terms, a variation in the coloring of soils. When that variation shows 
a concentration of redder colors in some spots, and grayer colors in others-a variation in "chroma", 
in particular-it will almost invariably be due to segregation of iron compounds from other comp·onents 
in the soil, and especially segregation of reduced (ferrous) iron compounds from oxidized (ferric) iron 
compounds. Iron compounds in the soil in the presence of air for any extended period of time will 
oxidize to the ferric state; ferric compounds are generally red. If the water table rises to a given level 

· for prolonged periods of time, say eighteen inches, . . . then the relative absence of oxygen produces 
reducing conditions, and the ferric compounds are changed to ferrous compounds. Ferrous compounds 
are generally grayer-of a lower chroma. The ferrous compounds tend to migrate, and collect in nodules; 
when the water table drops, many of these nodules. will be exposed to air, and oxidize to ferric iron. 
Nodules that for some reason the air ·did nc.. reach, and areas of the soil from wl.:.:h much of the 
iron had earlier migrated, will appear gray." Fabiano v. Commonwealth, EHB Docket No. 73-051-B 
(issued August I, 1973). 
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ll. There is no municipal ordinance providing for the cleaning out of 

holding tanks in Upper Frederick T01o1I1Ship. Appellant intended to arranged to 

have his privycleaned out annuallycy contract with a private contractor who 

said he Snlldbe available for that purpose. 

12. The Township enforcanent ,officer who has been approving on-site 

sewage disposal systems since 1966 has never issued a permit for a privy in Upper 

Frederick Township. 

DISCUSSION 

The question here is whether the Township should or could have issued 

a pez:mit for a privy under the applicable Regulations of the Department. The 

Regulations do include provisions dealing with the construction and location of 

privies. Because the Appellant's argunent is based on differentiating between 

privies and holding tanks, we quote the Regulations dealing with holding tanks 

in full: 

11 §73.81 General. 

"HOIDIN:; TANKS, PRIVIES 
AND. CHEMICAL TOILErS 

"Holding tanks, pr~v~es, chemical toilets am related an­
lot sewage disposal systans are individual sewage systems am 
require permits. Because such systems do not provide for 

.. ;. final on-lot treatlnent and disposal of the sewage and require 
regular service and maintenance to prevent their malfunction 
and overflow, they shall only be used where a septic tank and 
tile field or aerobic sewage treatment system cannot be used 
and where the sewage facilities plan provides for their use. 

II §73.82 Holding tanks. 

•<a) Capacity. A holding tank shall be large enough to 
hold a min.irnum of three days sewage waste or 1,000 gallons 

whichever is larger. 
"(b) Construction. A holding tank shall be constructed 

of durable material and shall be oy;atertight. 
"(c) Warning device. The collection unit shall be 

equipped "Vd th a warning device to indicate when the unit is 
"V.rithin 75% of capacity. Such warning device shall create an 
audible or visible signal at a location frequented by the 
haneovmer or responsible individual. 

"(d) Maintenance. Disposal of waste fran a collection 
unit must be to a site approved by the Department. 

II §73.83 Privies. 

"(a) GeneraZ. Where Water under pressure is not avail­
able, a privy is the simplest means of excreta disposal. 

"(b) Location. The location shall be such as to min­
imize danger of contamination to 'Vlater supplies. Under 
ordinary conditions the privy L'1all be at least fifty (50) 
feet and downgrade fran any sources of water supply. The 
site shall be accessible to the user, about fifty (50) feet 
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fran any building served, arrl consideration shall be given 
to the direction of prevailing winds to reduce edor nuisances. 

"(c) Const1'Uction. The privy shall be constructed of 
substantial materials using a concrete vault large enough to 
provide several years storage and be provided with a clean­
out in order to assure easy access. 

"(1) The pit shall be provided with a screened vent 
arrl the seat covers and door shall be made self-closing to 
prevent the entrance of flies. The privy superstructure shall 
also be fly-tight, well-ventilated and fastened solidly to 
the floor. 

"(2) An earth mound shall be placed around the privy 
or a surface water diversion ditch shall be used to prevent 
flooding of the vault. 

"(3) The seat and cover shall be smooth and easily 
cleanable. 

"(4) The door shall be provided with weather strip­
ping for pmposes of insect proofing." 

These Regulations, which were in force at the ~ of Appellant's appli­

cations, were replaced in Septenber, 1974, with slightly altered provisions. In 

the 1974 version the last sentence of §73.81 states: 

" ••• Because such systans do not provide for final on-lot treat­
ment arrl disposal of the se-.rage arrl require regular service arrl 
maintenance to prevent their malfunction and overflCM, they 
shall only be used where the Depai:tlnent finds and gives written 
notice to the approving l:x:ldy that the requirE!l'el'lts of § 71.51 
and 71.52 of Chapter 71 of this Title have been rret. " 

Also, section (a) of §73.83, stating that "where water under pressure is not 

available, a privy is the s:implest means of excreta disposal", was el:iminated. 

However, in the definition sections of l::oth sets of Regulations, privy is defined 

under the heading "holding tank" as "a holding tank designed to receive se~oage 

'mere water pressure is not available". Compare: 25 Pa Code §73.1 (a) (iii), 

adopted August 2, 1971 and revised April 20, 1972, with 25 Pa Cede §73.1 (14) (iii), 

effective Septe:nber 16, 1974~ and compare 25 Pa Cede &71.1 (9) (iii) adopted August 

2, 1971 arrl revised Septenber ·20, 1973, wi_th25 Pa Cede §71.1 (14) (iii), effective 

Septenber 16, 1974. In the chapter of the Regulations dealing with the "Adminis­

tration of Sewage Facilities Programs", Regulation §71,61 (which was replaced by 

a similar provision, §71.51, in the new Regulations) provided: 

"lDIDING TANKS 

"§71.61 Restrictions on use. 

"(a) Holding tanks require regular service and mainten­
ance to prevent their malfunction and overflCM and shall be 
used only in lieu of treatment tanks and subsurface absorp­
tion areas when all the following sr::ecific conditions are 
met: 

. "(1) The applicable official plan or the revisions 
thereto indicate the use· of holding tanks for that lot and 
provides for replacenent by adequate sewerage services in 
accordance with a schedule approved .by the Department. 

"(2) The municipali~:., sewer authority, or other 
Department approved entity with jurisdiction or responsibility 
over· the site has by suitable ordinance, regulation or restric-
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tion assumed responsiliili ty for maintaining existing and new 
holding tanks and has received Department approval for its 
proposed disposal site. 

"(3) The holding tank meets the design standards 
set forth in Chapter 73 of this Title (relating to stan­
Cards for sewage disposal systems) • 

"(b) Holding tanks may be permitted by the Department 
notwithstaixling the restrictions set forth in subsection 
(a) of this section when such use is necessary to abate a 
nuisance or public health hazard." 

We CXll'lclude fran the evidence that the Appellant \olOUld construct a privy 

in canpliance with the construction and location requirements of §73.83. However, 

as the Department's letter to Mr. Gallie indicates, it is the pre-conditions for 

the alle\orcmce of a privy that the Appellant cannot satisfy. First, it is clear 

that water pressure is available at the Appellant's site. The fact that Appellant 

does not \'rish to use it does not make it "not available". Second, there is no sewerage 

facilities plan provision that 'WOUld allow a holding tank on the site in question 

as a temporary measure. Third, there is no municipal "ordinance, regulation or 

restriction" providing for the maintenance of holding tanks in Upper Frederick 

Township. Fourth, while initially it might have been said that no alternative 

systan was available (although the Department thought that even under the old 

Regulations that possibility was not exhausted), it is new a fact that Appellant 

has an alternate permitted on-lot sewage disposal systan. 

Appellant argues that a privy is different fran a holding tank in that 

it does not receive \-laste water and, therefore,does not require the kind of authori­

zation or servicing necessary for holding tanks. He argues that the Regulations 

recognize this distinction and that the requirements of section 71.61 were only 

intended to apply to retention type holding tanks, not privies. Appellant believes 

that even if this distinction wasn't r~zed under the old Regulations it is 

under the nat. We think this is wishful thinking on the part of the Appellant. 

Under all of the Regulations nat and old, a privy is defined as a type of holding 

tank "designed to receive sewage where water pressure is not available". And it 

is clear under both old §73.83 and nat §73.83, the "general" provision governing 

holding tanks and privies, that both are to be pennitted only pursuant to a sew-

erage facilities plan. 

'l'le must admit that a study of the Regulations dealing with privies 

presents sanething of the aspect of catch-22, since it does not appear that a 

privy 'WOUld ever be pennitted unless it was provided for under an approved sew-

age facilities plan and that in itself seems l:IDlikely. Although there might be 

sane question about the constitutionality of t.'lese requiranents if oo water 
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pressure were available and no municipal plan and ordinance were in effect, see 

CorrmomJea'Lth of Pennsylvania, Depal'tment of Envil'orunentaZ Resoul'aes v. Tl'autnel', 

1225 C.D. 1974, Issued May 19, 1975, there can be no question about the reason­

ableness of the Regulations as applied to Appellant when the Appellant has in 

fact been able to get an approved on-s~te sewage diStx>sal system for his property. 

Insofar as the Appellant rreans to challenge the modern philosophy that precludes 

privies where other systems are available, he should perhaps address himself to 

a forum for environmental opinion. The intent of the Department's Regulations 

appears to be to limit the use of privies to the rrost prmitive circumstances or 

where they may be necessary to abate a nuisance, and we cannot say that these 

Regulations are unreasonable. 

CONCLUSIONS OF LAW 

1. '!be Board has jurisdiction over the parties and the subject matter of this 

appeal. 

2. A privy is a type of holding tank under the Regulations of the Departrrent 

of Environrrental Resources that were in effect at the times of the Appellant's 

applications and under the revised Regulations that have been adopted since 

then. 

3. Since water pressure is available at Appellant's property and there is no 

official municipal sewerage facilities plan that would allow a privy on 

Appellant's property, Appellant's applications for a privy were properly denied. 

ORDER 

AND NeW, this 16th day of June, ·1975, the action of the Upper 

Frederick ToWnship Board of Supervisors in denying Appellant's applications for 

a privy is sustained and the appeal of Robert B. Brooks, Jr., is dismissed. 

~: June 16, 1975 

ENVIIDNMENTAL HEARJNG BOARD 

PAUL E. WATEPS 
Chainnan 
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In the Matter of: 

• . 
' • . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

NEW ENTERPRISE STONE & 

LIME CCMPANY I IN:. 
Docket No. 7-5-069-D 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Joanne R. Denworth, Member, June 18, 1~75. 

New Enterprise Stone & Ljjne, Inc. (NESI.C) has filed a "petition for . 

review and m:dification" with this Board. seeking to review and m:dify the terms 

of an "Agreement" between itself and the Department of Env:ixonmental Resources 

(DER) dated April 15, 197 4. The Agreement provided for the p:)stp:>nanent of NESI.C 's 

obligation under a DER order to install air pollution control equiprent at its 

Bakersville Quarry and, after March 1, 1975, the imposition of penalties of $500 

per week for failure to have the equipnent installed by that t:irne. Prior to 

March l, 1975, NESI.C made a request to the DepartJ:rent that the contract be reviewed 

and m:dified. That request was denied by the Depart:rrent by letter of .t-1arch 17, 

1975. 

The primary ground upon which NESLC bases its request for review and 

IOOdification is the pendency of litigation over the denial of its application for 

a mine drainage pennit at the Bakersville Quarry. That matter (which is EHB Docket 

Number 73-157-B) was begun in 1973. NESI.C claims that, until June, 1974, there 

was every indication that the water pollution matter \-lOUld be settled so that when 

it entered into the 1974 Air Pollution Control Agreerrent, it expected to be oper-

at.i.ng with a mir.e drainage pennit l:Jy the tjjne the Agreement was to be carried out. 

However, the settlement did not 6ccur, there were entensive hearings in the case 

and the matter is ncM awaiting adjudication,· final briefs fran the parties having 

been filed May 1, 1975. Petitioner argues that since the operation of the Bakers­

ville Quarry is dependent on having a mine dcai.rege pennit, it VJOuld be senseless 
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to install air pollution control equipnent until it knows the outcane of its mine 

drainage pennit1 and further, that the payment of weekly fines is unreasonable and 

confiscatory under these circumstances. 

The Department has made what is in effect a rrotion to strike NESIC's 

petition on the ground that the Board has no jurisdiction to r~riew this matter. 

We agree. 

The Department makes several procedural arguments as to why the Board 

lacks jurisdiction in this case. First, there is no provision in the Rules and 

Regulations of the EHB or in the Rules of Civil Procedure for initiating an 

action before the Boardby petition. Second, if the petition is to be regarded as 

an appeal fran action of the Department of Environmental Resources, the "action" 

was a contract dated April 15, 1974, and the appeal is therefore unt.:inely. We 

think these questions are governed by the rrore fundarnenta~ principle here, which 

is that the Board does not have jurisdiction to review a contractual dispute. 

If it did, it might be appropriate to initiate such review by petition and the 

time for such review might be within 30 days of the date on ,..,hlch the Department 

refused. to review this contract. 

The Board has held in several different contexts that it does not have 

jurisdiction to review questions arising out of contracts entered into between the 

Department and others. L. A. Stotler- v. CormzomJealth of Pennsylvania~ Depar-tment 

of Environmental Resour>aes~ EHB Docket No. 75-079, (issued May 16, 1975), Cormzon­

wealth of Pennsylvania~ Depar-tment of Envir-onmental Resour>aes v. Joseph MaFadden~ 

EHB Docket No. 73-413, (issued February 7, 1974), see also Mill Serviae~ Ina. v. 

Cormzonwealth v. Pennsylvania~ Depar-tment of Environmental Resour>aes~ EHB Docket 

No. 74-253, (issued January 31, 1975). NESI.C argues that the Departrrent's action 

here is a "decision" of the Department, which the Board is given p:JWer to review 

under §l921.A of the Administrative Code, 71 P .s. §510-21 (a) • It urges upon our 

attention the follCMing language in Joseph MaFadden~ supra~ which suggests that 

there might be sane contract tenns or conditions that would be reviewable by the 

Board: 

"This appeal would have to be cx:rnprehended under 
subsection (a) , as an appeal fran a decision of the Depart­
ment, if we have jurisdiction at all. A review of §§1901-A 
through 1920-A of the Administrative Code of 1929, supra~ 
however, convinces us that' the legislature intended that 
the type of decision that was intended to be appealable to 
this Board was limited to deaisions relating to environmental 
management and regulation. 
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"We are not :roeady to say that this Board has no 
jurisdiction ove:ro any matte:ro :roe~ating to any cont:t'act ente:roed 
into by the Department. A nuni:ler of "decisions" the. Depart­
ment might nake relating to its enviranxrental nanagement 
and regulation functions might becare final actions, ripe 
for appeal, on~y as controcts we:roe ente:roed into to ca:t':t'y 
them out. Such contracts, or eonditions or tenns thereof, 
might well be appealable actions." 

(Emphasis supplied) 

Whether or not there will ever be a "decision" of the Department that 

presents itself in reviewable form in a oontract, it seems clear that the Board's 

jurisdiction is for the most part limited to review of unilateral actions of the 

Department, --particularly, orders, pemrl.ts, licenses or decisions as stated in 

§l90l-2lA, supro. We think the Board does not have jurisdiction to review questions 

of whether parties should be excused fran the teJ:ms of contracts with the Depart­

ment on equitable grounds such as mistake. Once a dispute with the Depart:m:mt 

is resolved by agree:nent, both parties have the no:c:nal ranedies available to 

parties to a contract--in a court of law for breach of contract or a <?ourt of 

equity where equitable relief such as rescission or rrodification is appropriate. 

The fact that the subject roatter of the contract is one that frequently canes 

under the Board's jurisdiction does not mean it is the sole province of the 

Board. As a matter of principle it w::mld be extrarely disruptive to the adminis­

trative process if the Board were to begin reviewing agreements with the Depart­

ment to .detennine whether or not they were fair. When ;.ntld such review be 

approprip.te and when would it ever stop? We think that a party must be held by 

his bargain to the noxmal ranedies one accepts when entering into an agreenent 

with the Department as with anyone else. 

Undoubtedly, NE.SIC feels that the fact that its mine drainage pemri.t 

case is pending before the Board trakes it particularly appropriate for the Board 

to review the penalty clause under its air p:lllution control contract. The De­

partment, on the other han:i, argues that NESI.C knew or should have known that the 

Wc~;ter p:lllution matter might not be resolved, that it agreed to the extension 

for the filing of briefs in that case until May l, 1975, and that it has the 

option,in order to avoid penalties,of ceasing operation until the pennit c:iuestion 

is resolved. While we have sare sympathy with NESLC 's p:lSition, we do not see 

the Board. s invol vanent in the perrni t case as sufficient ground for jurisdiction 

to review NESI.C 's agrearent ~ 
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ORDER 

AND NJW, .this 18thday of June, 1975, the t:etition of New Enterprise 

Stone arXl Limestone Canpany, Inc. for review arXl rrodification is denied on the 

ground that the Board lacks jurisdiction to hear this matter. Consequently, 

petitioner's request for a pre-hearing'cenference is also denied. 

.... 

DATED: June 18, 1975 

PAIJL E. WATERS 
Chainnan 

JOSEPH L. (X)HEN 
Manber 

BY~. DENIDFTH 
Merrber 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717), 787-3483 

JOSEPH R. B~, et a.l, Appellant 

Docket No. 74-140-w 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES, Appellee 
CITY 'OF ALI..EN'I'O'IN, Intel:Venor 

ADJUDICATION 

By Paul E. Waters, Ch.ainnan, June 26, 1975 

This matter cx:mes before the Board as an appeal fran· the issuance of a 

permit for the City of Allentcwn,(hereinafter City), to fluoridate its public 

water supply to insure better dental health for its citizens. Appellants who 

use the Allentown water supply are opposed to this change for a number of reasons, 

including their belief that fluoride is ineffective in preventing tooth 

decay, is hal:mful to the envirorm:mt, is unnecessary because of natural fluoride 

intake and because the other rmmicipali ties using City water have not approved 

the fluoride addi tian. 

FINDJN3SOFFACI' 

l. The Appellants are Joseph R. Biennan, M.D., arrl Emanu:!l Roth, of 

the City of AllentoNn, arrl D.lther Bil.heimer of Harover Township, Carol A. Zi.mrer­

man of South Whitehall Township, Paulina L. CUrtis of Salisbury Township and F. 

MJ..u::ray Iobst, D.V.M., of Whitehall Township, all in Lehigh County, Pennsylvania. 

2. The Appellee is the Department of Envirorm:mtal Resources of the 

Cclrironwealth of Pennsylvania, (hereinafter DER). 

3. The Appell~ Intervenor is the City of Allentown, an optional­

charter city of the third class situate in Lehigh County, Pennsylvania. 

4. On April 8, 1974, the City of Allentown enacted an ordinance which 

provided for the fluoridation of the City's public water supply system. 
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5. The City proposes adding fluoride to its water supply system for 

preventive health care pmposes which are unrelated to water contamination. 

6. Pursuant to said ordinance, the City's Authority, which operates 

its ~ic water supply system, applied for a pennit fran DER to install and 

operate fluoridation equipment. 

7. The said Allentown 'Authority supplies water to the residents of the 

. City of Allentown and to certain residents of the townships of Hanovers, South 

Whitehall I Salisbury and Whitehall. 

8. There has been oo action by the legislative bodies or electorate 

of the townships of Hanover, South Whitehall, Salisbury or Whitehall, authorizing 

or approv.in; the addition of fluoride to their water supply systems. 

9. The water supply for the ;City of Allentown is derived fran three 

sources: The Little Lehigh Creek, Sc~tz's Spri.ng and Crystal Springs, and is 

durrp:!d as waste water into the Lehigh River which flows into the Delaware River. 

10. On an average day, 31 million gallons of water are ~ throngh 

the Allentown water supply system. 

ll. The plan as sul:lnitted by the City to DER makes oo provision for a 

pre-treatm:mt (de-fluoridation) of the water waste prior to d1.l!l'q;>ing of same into 

the Lehigh River. 

12. There has been no envirorrnental impact study to deteJ:mine the inpact 

of the addition of fluorides at 1 ppn into the City's water supply, particularly 

on the said rivers, their wildlife, plants or persons residing alon; their banks. 

13. There has been no measurement of the present total fluoride int:ake 

of humans in the Allentown area fran food, water, air and the environment. 

14. The system as prop:>sed by the City allows hydrogen -fluoride gas to 

escape into the atrrosphere uron the filli.ng of the tanks which will ocx:ur on the 

average of once every 23 days. 

15. The system IlU.lSt provide for ventin; into water and not the atm:>sphere 

to be safely designed. 

16. There i~. presently perxling in the Court of camon Pleas of Lehigh 

Crunty, Pennsylva"nia, an action to compel a refererrlum by the electorate of the 

City of Allentown on the question of whether the City's water supply should be 

fluoridated, to wit: Roth et aZ v. Saegezo, No. 112 June Term, 1974. 

17. In acting up:>n Allentown's application, DER consul ted with the 

Pennsylvania Department of Health on the Public health issues involved. 
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18. Fluoridation of a public water supply at approx:ilnately 1 ppn is 

rE!CX)gtlized as a safe, efficient, arx1 econanical plblic health measure arx1 recan­

mended by the Pennsylvania Departi!ent of Health. 

19 w Approximately five arx1 one half million people in Pennsylvania 

presently drink fluoridated water. 

20. A pri.zre public health benefit of adding fluoride to water at 

: approxbnately 1 ppn is an approx:ilnate 65 percent reduction in dental cavities, or 

caries. 

21. Fluoridating a public water supply at approximately 1 ppn is safe 

fran a nedical standpoint. 

CX)NC(,t.JSICNS OF LMN 

1. 'Ihe Board has jurisdiction over the parties and subject matter of 

this appeal. 

2. DER has properly cx:rrplied with Article I, Section 27 of the 

Pennsylvania Constitution, and all relevant statues and regulations, except as. 

noted hereinafter. 

3. It would be unreasonable to pennit hydrogen fluoride to escape into 

the air when the admitted small if arry hazard it creates can be easily and inexpen­

sively controlled. 

4. The City is entitled to a permit allowing fluoridation of its public 

water supply notwithstanding pending litigation on a referendum, and the lack of 

specific legislative action by municipalities electing to use the water supply. 

DISCUSSION 

At the outset it is important to note that we believe this appeal raises 

a substantially different question than was raised in the matter of DAEMON C. 

STRICKLER, et aZ and CITY OF LEBANON, et aZ, Intervenors v. CommomueaZth of Pennsyl­

vania, Department of Environmental Resources, EHB Docket Nos. 73-304-W and 73-314-W, 

issued January 3, 1975, by a divided opinion of this Board. To be sure 

there are s:irdlar fact questions of the efficacy and safety of fluoride in the 

prevention of tooth decay in the young. We find that it is effective and safe 

and, of course, we affi.nn those factual conclusions. 

This appeal, however, is fran the grant of a permit properly requesterl by 

arrl for the City of Allentown. In the Lebanon case, the City of Lebanon wante::l 

to remove fluoride fran the r:·.:blic water SUpPl~· c;n::l it was -a rr:fusal by DER to 

allow the change which gave :.·-'_se to that a;::?:-.::.. 1·:e are n::.t here fa2-=d with t:·. 
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question of whether DER has certain "preventive merlici.ne" p::wers, but simply 

whether the City's proposal to add fluoride to its water is-"prejudici.il to the 

public health" .1 We agree with DER, that it is not. 

The Appellants have suggested that this is a proper case for DER to re­

quire an EnvirorunentaZ Impaat Statement2 
by the City prior to issuing the pennit 

here in question. We must answer this in the context in which it canes to our 

?tttention. The applicant, DER, must i.n the first instance dete.nnine whether the 

pennit issuance has the probability of a measurable negative :irrpact on the envi­

roh!rent. If it so concludes, then we agree with the Appellants, that an investi-

gation, discussion and review of these matters should be required of the applicant 

by the Depa.rtment. If the required envirornrental study has not been made under 

the above test, then DER should withhold its permit tmtil the applicant has can­

plied with this responsibility. The Board's function is to review the decision 

made by DER, not necessarily to see if it agrees with the decision, but to see 

if it is reasonable, and not arbitrary, capr±cious or unlawful. Eways v. Reading 

Parking Authority~ Z956~ 385 Pa •• 592~ App~aZ by Borough of Dormon~Z80 Pa. Super. 

550~ ZZB A.2d 827 (Z956).~ Department of State v. BewZey,272 A.2d 5JZ (Z97Z). 

It is, after all, ·oER which has the technical staff am professional per-. . 

sannel needed to evaluate in detail any incidents of negative enviroiilleiltal im­

pact. We are satisfied that DER has not abused its discretion by not requiring 

the detailed enviroiilleiltal study, proposed by Appellants. 

It must be rem:mbered that every activity of Ir\al) theoretically; has scree 

inq?act on the eJ1Vironrrent. The question of degree which must be answered anew 

at each of the two levels will frequently require a difficult judgment. The 

matter of total fluoride intake could be significant if the hunian body couid 

safely tolerate only a small arrount without dire consequences. The evidence, 

however, is to the effect that the excess intake is s:ilrply excreted the same as 

1. Act of April 22, 1905 P.L. 260 as amerrled 35 P.s_ .. §711 et seq. 
{l:later Supply Law) • 

_ 2. For purp:>ses of clarity we reserve the tenn EnvirorunentaZ Impaat 
S&c.oament _for those reports officially required by the Federal Environmental 
Protection Agency, ar::' co~st....--ue the Appellants' argL.--:"'2l1t to pertain to an 
e..."'l-v~ ronrrenta~ s tuC!y. 
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\\Uuld occur with an excess of Vitamin B. Because the water quality program of 

the catnonwealth regularly corrlucts tests in the Allentown area, we are satisfied 

that there will 1:e time enough for action when arrl if the "-"ater fluoride accu­

mulation w-arrants it. 3 

The Appellants argue that th; fluoride question should be the subject 

of a refererrlum in the City, arrl a suit is perrlil'Y:1 in County Court to resolve 

the issue. On this basis we are asked to withhold the permit granted by DER, 

at least until the Court decides this other question. It is clear to us that 
I 

the two issues a.J~e legally separate arrl need oot be carbined through our action. 

In order to properly .IDld up· the use of the pe.rmit until the outcane of the r-.­

fPrendurn, a creliminary injunction r~sted fran the Court having jurisdiction 

of the referendum question would appeaf' to be the appropriate procedure. In 

any event, this Board has concern enough with the caseload before it, withoUt 

injecting itself into a referendum dispute clearly beyorrl its jurisdiction. 

In a similar vein we view the Appellants' argument regardil'Y:1 the 

rights of those citizens living outside of the City who are supplied city water 

an:'!, who, it is alleged, do not want fluoride in their water. It was, after all, 

the municipal governing body that contracted for the water supply here in ques­

tion. If for any reason (inc!~ the addition of fluoride to the water), a 

zruni.cipality cx:mtract~ with the City of Allentown, believes the contract to be 

breached, they have a ranedy. If there is no alternate available water supply, 

then tl-.is ,;ould appear to be proper grounds for equity action for specific 

performance. The real point, however, in all of this, is that individual citizens 

have their remedy, in the first instance against their muni.C:ipal officials. 

The political remedy is obvious, but beyond that they can urge municipal legal 

action on the v;ater supply contract if the fluoride is not wanted by the 

mmicipality. He have concluded that the addition of fluoride to v.ratei: is 

both safe arrl effective in preven~ tooth decay. Therefore, aside fran the 

contract, we must reject Appellants' claim to the extent that it is based on 

the health and welfare issue as opposed to the strictly legal issue of the 

authority of the City to effect a change in the water supply of citizens of 

another municipality. 

3. Appellant has suggested a. study of the addition of lime to tl1e 
\·.'?. ter supply to_ insure a proper PH balance, which otherwise might be affected 
o·.·er the yc'l:'s aue to water fluoride content. · · · 

-175-



Finally, we are concerned with the allegation that the system or plan 

for introducing flooride into the water is inadequate. The testim:>ny on this 

point, although l'X)t in total hanrony, does in:iicate that there is less risk in-

valved to the p.lblic when the vent on the equipnent used to introduce flooride 

into the water, does not allow a gas (hydrogen fluoride) to escape into the 

atmosphere. The City can alter its plans to econanically allow venting through 

an aspirator which will insure that no harmful gas enters the air fran fluoride 

equipnent. 

We believe this to be a reasonable precaution even though there are 

no nearby residences to the City water plant. 

We therefore enter the follc;'Wing order. 

AND :tm, this 26th day of June, 1975, the matter of Joseph R. Bieonan 

et al v. Ccmronwealth of Pennsylvania, Department of Environmental Resources is 

hereby remanded to the Department of Environmental Resources and it is ordered 

to impose a condition on the permit issued to the City of Allentnm, requiring 

a change in the plant venting pipe so that hydrogen fluoride is not released 

directly to the atmosphere. In all other respects the action of DER is sustained 

and the appeal is dismissed. 

DATED: June 26, 1975 

BY: PAUL E. WATERS 
Cha.i.rnBn 

JOS H L. COHEN' 
Merrber 
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In the Matter of: 

SHELL on. COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

• Docket No. 74-l77-c 

Brx::KS O)lJN'lY DEI?ARJl4ENT OF HEALTH, Appellee 
and m~TH OF PENNSYLW>NIA DEPARIMENT 
OF ENVJ:IDNMENI'AL RESOURCES, Intervenor 

ADJUDICATICN 

By Joseph L. Cohen, Men'ber, June 30 , 1975 

'!his matter is before the Board on the appeal of Shell Oil Ccxrpany 

(hereinafter Shell) fran the action of the Bucks County Department of Health 

(hereinafter Bucks), taken on July 2, 1974, denying Shell's application to install 

a holding tank in oonnection with its proposed service station to be built on its 

property situate at the intersection of Route 6ll and Edison Road, Doylestc:Mn, 

Bucks County, Pennsylvania. The stated reasons for the denial was Shell's alleged 

failure to c::crrply with the requirements of 25 Pa. Code §71. 61 (a) (1) and (2) which, 

at the t:4ne of the denial, provided: 
1 

"§71. 61. Restrictions on use. 
"(a) Holcii.ng tanks requirE;! regular service and maintenance 

to prevent their malfunction and overflow and shall. be used only 
in lieu of treatment tanks and subsurface absorption areas when 
all the following specific conditions are met: 

" (1) 'Ihe applicable official plan or the revisions thereto 
indicate the use of holding tanks for that lot and provides for 
replacarent by adequate sewerage services in acoordance with a 
schedule approved by tne Department. 

"(2) 'Ihe nn.micipality, sewer authority or other Department 
approved eptity with jurisdiction or responsibility over the site 
has by suitable ordinance, regulation or restriction assumed respon­
sibility for maintaining existing and new holding tanks and has 
received Department approval for its proposed disposal site." 

en September 17, 1974, the Board issued an order to Shell and Bucks, 

the onlyPa.rties of record before the Board at that time, to submit to the Board on 

or before OctOber·l7~ 1974, a stipulation of· those material facts to which they are 

able to agree. 'Ihe said stipulation v.-as filed with the Board on October 19, 1974. 

1. At the time of the denial, t.'lese provisions were pa.~ of 25 Pa. Co::le §71. 6l. 
H<:Mever, the substantially sane provisions are nON, as a r£.sult of the revisions 
of ~'JUSt 22, 1974, and February 20, 1975, £('t forth in 2'.' !':1. Cc::':::- §71.51. 



On January 20, 1975, the parties were ordered to sul:rnit briefs on the legality of 

25 Pa. Code §71.6l(a) (1) and (2) on or before January 31, 1975. On January 30, 

1975, the parties sul:rnitted their briefs on the issue of the legality of the afore­

mentioned regulation. en the same day, the Pennsylvania Department of Environmental 

Resources (hereinafter DER) filed a Petition for Leave to Intervene. On February 7, 

1975, Shell filed an answer to DER's Petition. On February 14, 1975, the Board 

granted the Cc:Jmx)nwealth's Petition to Intervene for the sole purpose of allowing 

it to file a brief in support of the legality of the contested regulation of DER. 

Said brief was to be filed on or before March 3, 1975. The Ccmronwealth filed its 

brief with the Board on the sdleduled date. 

On March 4, 1975, DER filed a M:>tion for Oral Argument and a Petition for 

a hearing. On March 6, 1975, DER filed an Amended Petition for Hearing. The M:>tion 

for Oral Argument and the Petitions for a Hearing were denied by the Board on 

May 19, 1975. 

On the basis of the foregoing, the Board enters the folla.ring: 

FINDTh!G:> OF FACI' 

1. Appellant is Shell Oil Cc:xrpany, a Delaware corporation registered to 

de• business in Pennsylvania with a registered business address of P. 0. Box 805, 

Valley Forge, Pennsylvania 19482 • 

. 2. Appellee is the Bucks COunty Department of Health which is authorized 

to issue permits under thePennsyJ.vania Sewage Facilities Act, Act of January 24, 

1966, P. L. 1535, as amended; 35 P. S. §750.1 · et seq. {1974-1975 Supp.). 

3. Intervenor is IER, the agency of the Ccxmonwealth authorized to 

administer '!he Clean Streams Law, Act of June 22! 1937, P. L. 1987, as amended, 35 

P. s. §G90.1 et seq., and to adopt regulations under the Pennsylvania Sewage 

Facilities Act, supra. 

4. Shell Oil Cc:xrpany is the a.rner of a certain tract of real estate 

situate at the intersection of Route 6ll and Edison Road in Doylestown, Bucks County, 

Pennsy 1 vallia. 

· · • 5. Shell has obtained the requisite zoning and building permits from the 

appropriate local authorities for t.'1e erection of a s:asoline service station on the 

aforesaid prope-rty. 
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6. On May 8, 1972, Bucks issued a peiinit to Shell for the installation 

of an on-site sewage disposal system at the above site. 

7. In April 1973, Shell began extensive darolition, grading and rock 

raroval at the above site. 

8. Construction of the service station proper was begun by Shell in 

late August, 1973. 

' 9. On October 15, 1973, Shell received fontal notice of a stop order 

issued by Bucks. 

10. A hearing on the Bucks stop order was held on November 21, 1973. 

ll. Shell was notified by Bucks on November 23, 1973, that the revocation 

of the pennit previously issued was upheld. Shell never appealed this revocation 

to the Envirornnental Hearing Board. 

12. On April .30, 1974, Shell sul::mitted revised plans for an on-site 

system. 

13. On May 6, 1974, Shell was advised by Comty that IXl on-site system 

except a holding tank would be approved for this location. 

14. Shell was also advised by Bucks on May 6, 1974, that in order to get 

approval for a holding tank, the requirements set forth in 25 Pa. Code§ 71. 61 (a) (1) 

axx1 (2) ~quld have to be met. 

15. On Jme 17, 1974, Shell filed an application for approval of a 

holding tank system with Bucks. Bucks denied the application for failure to 

CCI!ply with 25 Pa. Code §71. 61 (a) (1) and (2) • 

16. The applicable official·plan does not 'indicate the use of holding 

tanks for the lot in question and does not provide for replacerrent by other sewerage 

sezyices in accordance with a schedule approved by the Departrrent. 

17. .COylestown 'I'c:Mnship has not assumed responsibility for maintaining 

_existing and new holding tanks by appropriate ordinance or resolution. . . .. 

18. 'The holding tank pror:osed by Shell meets all· the holding tank design 

specifications set forth in the DER rules and regulations. 
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19. Shell has offered to post a bond to guarantee the al:solute cleanli-

ness of its holding tank operation and to give appropriate assurances that it will 

deal only with a o:mpetent and reputable holding tank cleaning ca:rpany. 

20. 'Ihere is no a:mmuni ty sewer line accessible to this property. 

21. Shell has thus far expended $130,188.00 in site preparation and 

~reverent of the property in question. 

DISCUSSION 

'llie ·central issue in this case is whether 25 Pa. Code §71.61 (a) ( 1) and (2) 

are a proper exercise of the authority of DER under the provisions of the Pennsylvania 

Sewage Facilities Act, supra, or the provisions of 'Ihe Clean Streams L=M,supra. i'e are 

not concerned in this appeal with the action of Bucks in revoking a prior pennit 

issued to Shell for an on-lot sewage disposal facility on the same tract of land in. 

question. Shell never appealed that revocation to this Board within the requisite 

time; therefore, we may not inquire as to the propriety. of that action. Neither 

are we concerned with whether the revocation of the pennit was the result of activities 

engaged in by Shell or for sane other reason. We I!IIJSt presume that the revocation 

was for the reasons set forth in §7 (f) of the then operative provisions of the 

Pennsylvania Sewage Facilities Act, supra. 

Whether ~ provisions of the Pennsylvania Sewage Facilities Act, supra, 

authorized the adoption of 25 Pa. Code §71.6l(a) (1) and (2) depends upon the provi­

sions of that Act. Section 7 (a) of the Act provides: 

"No person shall install an individual or a::mnunity sewage 
disposal system or construct any building for which an indi vidua~ 
or a::mnuni ty sewage disposal systan is to be installed without fll'St 
obtaining a pennit indicating that the site and the plans and speci­
fications of such systan are ·in cx::mpliance with the provisions of this 
act and the standards adopted pursuant to this act. No pennit;shcl.ll 
be required by the departrrent county department of health, joint 
county department of health, joint municipal departrrent of health, 
municipality, joint township department of health or township in 
those caseswhere a permit fran the Sanitary Water Board or the 
secretary has been obtained, or where the departrrent detennines 
that such penni t is not necessary for the protection of the public 
health or for a rural residence." 

Section 3 of this Act clearly sets forth the p:Mer and duties of DER 

in respect of the adoption of rules, regulations, standards and procedures. It 

provides: 
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"'!he department shall have the power and its duties shall 
be to adopt such rules, regulations, standards and procedures as 
shall be necessary to enable it to carry out the provisions of 
this act, to wit: adoption of standards for construction and 
installation of ccmnunity in:lividual and ccmnunity sewage disposal 
systems and standards for construction, installation and maintenance 
of camnm.i. ty sewage treatment plants, requirements for disbursement 
of State and Federal funis to municipalities for planning, personnel 
and construction of water supply and sewage disposal systans, and 
review and acceptance of official plans. " 

Assuning arguendo that the holding tank proposed in Shell's application 

falls within the definition of "individual sewage system" as defined in §2(1)2 of the 

Pennsylvania Sewage Facilities Act, supra, it is clear that with reference to such 

individual systans the Deparllnent may only adopt standards for their construction ard 

installation. l-breover, the authority to grant or deny penni ts is limited to a d:ltermina-

tion with regard to whether the site and plans and specifications of the system are 

in o::npliance with the provisions of the Act and the standards adopted pursuant 

thereto. Thus, there is no authority in the Pennsylvania Sewage Facilities Act, 

supra~ to condition the granting 0f an individual sewage systan upon corrpliance 

with the provisions of 25 Pa. COde §71.6l(a) (1) and (2). 

Although there is nothing in the Pennsyl'!'arria Sewage Facilities Act, supra, 

which would authorize such conditions in regulations adopted pursuant to its provisions, 

nevertheless, §402 (a) of 'lhe Clean Streams Ii:M, supra, provides: 

"Whenever the board finds that any activity, not othawise 
requiring a penni.t under this act, including but not limited to 
the impounding, handling, storage, transportation, processing 
or disposing of materials or substances, creates a danger of 
pollution of the waters of the Ccmronwealth or that regulation 
of the activity is necessary to avoid such pollution, the board 
may, by rule or regulation, require that such activity be con­
ducted only pursuant to a pennit issued by the department or 
may othexwise establish the conditions under which such activity 
shall be conducted, or the board may issue an order to a person 
or nu.micipality regulating a particular activity. Rules and 
regulations adopted by the board pursuant to this section shall 
give the persons or municipalities affected a reasonable period 
of time to apply for and obtain any penni ts required by such 
rules and regulations. " 

'Ihe provisions of §402 (a) of 'lhe Clean Streams Law, supra , clearly confer 

upon DER alternative rrethods by which it may regulate activity creating a danger 

of pollution to waters of the Camonwealth. 

2. Inasmuch as individual sewage systems is defined in this Section as 11 
••• a 

single system of piping, tanks or other facilities serving one or tv10 lots and 
collecting and disposing of sewage in v:hole or. in part into the soil of the property 
or intp_ any waters of this Camonwealth. 11

, we express serious doubt as to whether 
a holding tank falls within this defL~ition. 
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During the }?endency of this matter, Cclmonwealth Court rendered its 

decision in CommonweaZth of PennsyZvania, Department of EnvironmentaZ Resouraes v. 

David Trautner (No. 1225 C. D. 1974, issued May 19, 1975). In that case Trautner 

made application to DER for a penni.t to install an individual sa.rage treatJnent plant 

to serve a home to be constru.cted· on his six acre tract of land in Hepburn Township, 

Lycoming County, Pennsylvania. The effluent fran the proposed sa.rage treatJnent facility 

was to be discharged into a small stream nearby. DER raised no objection to the 
L 

ability of the treatJnent facility to perfom its intended purpose so 

long as Trautner regularly serviced it. Nevertheless, DER refused to issue Trautner 

a pennit for the facility for the reason that, inter aZia, Hepburn Township did not 

have an official pl':fl, approved by DER under the provisions of the Pennsylvania Sewage 

Faciliti~ Act, ~supra, which included the proposed treatJnent facility as part of 

the plan. The Township attenpted to revise its plan by including the Trautner 

facility, but DER refused to approve the revision because it did not contain data 

required by DER regulations . 

The basis of the Department's refusal in Trautner was 25 Pa. Code §93.3l(a) 

and (b) which requires that a private sEMerage project be in confoilllity with a 

cc:rrprehensive program of water quality management before DER may grant the project 

a pennit. 'lb have been part of such a comprehensive program, the Trautner project 

~uld have had to be part of the Hepburn Township official . plan or a "revision thereof 

which would be approved cy DER. Since the Trautner project was not part of an 

approved official plan or revision thereof, DER refused to issue a pennit for the 

treat:Irent facility. In holding such a regulatory scheme to be unconstitutional as 

depriving a landowner of the reasonable use· of his property, the Court said: 

". • . While we realize that DER and local officials are obligated 
to make adequate plans for the disposal of sewage, under the present 
regulatory scheme, a property owner, such as Trautner, can be denied 
the reasonable use of his property while all of the various parties 
involved pursue agreerrent am::mg themselves regarding what precisely 
is to be done with an area in transition fran 'isolated' to non­
isolated status. 

''We have carefully examined the record and the regulatory · 
scheme involved in this case and we conclude that, as applied to 
Trautner's circumstances, the regulations noted above constitute 
an unreasonable restriction on the use of his land and are, in 
effect, a confiscation without due process of law. By sustaining 
D~'s appeal we would be enforcing these regulations in derrogation 
of Trautner's constitutional rights , and this we cannot do. " 
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While there are maily factual distinctions between the natter before us 

and Trautner, we are of the opinion that Trautner holds that where a regulatory 

schane denies a person the reasonable use of his property pending undertakings by 

a municipality which may never occur, such regulatory schares is a violation of the 

due process clause of the 14th Amendment of the United States Constitution. Although 

we are of the opinion that 25 Pa. ·Code §71.6l(a) (1) and (2) are not unconstitu­

tional when applied to realty subdivisions, inasmuch as a proliferation of holding 

tanks nay pose a public health and a pollutional hazard, nevertheless in the circum-

' 
stances of this case we believe Trautner mandates us to reverse the Bucks Col,lilty 

Department of Health decision to deny Shell a pezmi t for a holding tank. 

The facts of this case are unusual in that Shell invested a large 

sum in the developrent of the service station prior to the revocation of its 

pezmit for a septic tank systan. After that revocation Shell was info:oned that 

a holding tank was the only available systan, but that it could not have a 

holding tank because there was no official plan provision for holding tanks at 

that site and m ordinance providing for their naintenance. Shell has offered to 

post a bond to assure the proper maintenance of a holding tank. Certainly, there 

is no doubt about Shell's financial ability to make that assuranceand, with such 

a guarantee, it seems ve:ry unlikely that a holding tank at Shell's station would 

result in any pollutional or health hazards. Under these circunstances, Trautner 

appears:: to us to compel the conclusion that the requirements of Regulation §71.61-­

that there be an official plan provision and municipal ordinance before Shell can 

obtain a perrni t for a holding 1a:lk- unreasonably deprive Shell of the use of its 

property. The Departrrent argued in its brief and rrotion for a hearing that the 

revocation of Shell's penni t was Shell's own fault since it resulted fran Shell's 

excavation of the site. Even if that were the case, we think that it is unreasonable 

at this point to deny Shell the use of its developed property, where Shell is willing 

to guarantee satisfactory maintenance .of a holding tank, on the ground that there 

is no rnunicipal.plan for holding tanks at the site. 

Inasmuch as there is an indication by DER that within a period of ~ to 

three years the soil on Shell's land nay be capable of accorrodating a septic systan 

and, inasmuch as holding tanks are at best a tenpora:ry expedient, we think that the 

Bucks County Departmen~ of Health may condition further the g!anting of its pennit 

up::m the installation of the septic disposal systen when the soil on the property 

is CGFable of accamodating su~h. 
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CONCLUSIONS OF IAW 

1. The Board has jurisdiction over the subject matter and the parties· 

to these proceedings. 

2. The Pennsylvania Sewage Facilities Act, supra, does not authorize 

the adoption of 25 Pa. Code §71.6l(a) (1) and (2). 

' 
3. The Clean Streams raw, supra, in §402 authorizes the adoption of reason-

able restrictions on the use of holding tanks for sewage. 

4. Where the owner of a tract of land developed the land for use as a 

gas station while in possession of a penni t for an on-lot sewage disposal system 

that was latex revoked and nCM proposes to install a rolding tank on the property, 

and where the owner is able to give reasonable assurances that the contenis of the 

rolcling tank will be anptied arx:1 disposed of in a satisfactory manner, the denial 

of a penni t for a holding tank on the ground of nonccmpliance with the rm.micipal plan 

requirements of 25 Pa. Code §71. 61 (a) (1) and (2) is unreasonable and a deprivation 

of the owners ' property. 

5. It is a reasonable restriction to :ilnpose a condition in a holding 

tank permit that the ta.nk not be used if the soil can accorrpdate a septic systan 

and such a system is installed thereon, or if public sewerage facilities are avail-

able to serve the land in question, 
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ORDER 

AND NO\f, this 30th day of June , 1975, the . action of the Bucks Cotmty 

Department of Health in denying Shell Oil Canpa.ny a penni.t to install a septic 

tank on its property. in the Township of Doylest.own, Bucks Cotmty, Pennsylvania, 

is hereby set aside and the said Bucks County Department of Health is hereby ordered · 

to issue a holding tank penni.t to Shell Oil Company for its property in Doylestown, 

Bucks County, Pennsylvania, on the follCMi.ng conditions: 

l. Shell Oil shall post a bond to guarantee the cleanliness of its 

holding tank operation and shall give reasonable assurances that it will deal only 

with a canpetent and reputable mlding tank cleaning cx:rnpany and that it will cause 

the holding tank to be cleaned at intervals agreeable to Bucks Cotmty Department 

of Health, 

and 

2. Shell shall cease discharging sewage into said holding tank upon 

either the availability of piJblic sewerage facilities to serve its property or the 

installation of a septic disposal system on said property under order of Bucks 

Cotmty Department of Health, whichever occurs first. 

DATED: June 30 , 1975 

... 

PAUL E. WATERS 
Chahman 

BY:~HEN 
t:anber 
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ln the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Penn~-ylvania 17101 
(717) 787-3483 

COMMJNWEALTH OF PENNSYLVANIA 
DEPARIMENT OF ENVIROOMENrAL RFSOUR::ES 

' Docket No. 74-071-a>-c 

v. 

FEDERAL OIL AND GAS a:MPANY AND JAMES 
V. JOYCE, t/d/a JOYCE PIPELJNE a:MPANY 

AllJUDICATICN 

By Joanne R. Denworth and Joseph L. Cohen, Members, July 1 , 1975. 

'!his is a civil penalty action brought by the De:partment of Environmental 

Resources (hereinafter DER} against Federal Oil and Gas O:rcpany (hereinafter Federal}, 

the CMner of a deep gas well prospect in M::::Kean County, Pennsylvania, and Joyce 

Pipeline Ccmpany (hereinafter Joyce}, the drilling canpany anployed by Federal to 

drill the prospect. The o:mplaint asks for civil penalties on two counts: first, 

that during the nine day period (l'bvanber 17-Novanber 25, 1973} in which the gas 

well was being drilled, the Defe..11dants were responsible for the continuous discharge 

of industrial wastes--namely, drilling fines, oil and silt--into the waters of the 

Ccrrmonwealth in violation of §301 and §307 of 'rhe Clean Streams Law, Act of JUne 22, l:937, 

P.L. 1987, as amended, 35 P. S. §§691. 301, 691.307; and, second, that the Defendants did 

not "design, implement or naintain a plan to prevent erosion and sedimentation" on 

the drilling site as required by §102.4 of the Regulations of DER, which was adopted 

under §402 of '!he Clean Streams Law, supra. DER alleges that the Defendants are 

jointly and severally liable on l::oth counts for civil penalties, _which DER requests 

sheuld be imposed in the maximum amount--~14,500.00 for the first count ($10,000.00 

plus $4,500.00 for continuous violations) and $10,000.00 for the second count. 

FINDINGS OF FAcr 

1. On Septenber 18, 1973, Federal, a Pe.."lr.sylvania corr:oration, was issued 

vJell Diilling Permit No. l·t:K-10~94 by the Oil and G::s Division of the c-c?art::Irent of 
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Environrrental Resources to drill a gas well at site nunber one on the Onofrio well 

fann in Corydon Township in M::Kean County. The permit states that the operator is 

granted permission to drill the subject site "in accordance with pertinent legal 

requirements". 

2. The drilling site ":as selected for Federal by an "independent petroleun 

geologist". A perrnit to drill the site was then obtained and the site located and :.' 

prepared by John DePetro, a "consultant petroleum engineer" atployed by Federal for 

this purp:Jse. 

3. The drilling site oonsisted of approx:inately 1.3 acres on the west 

side of Forest !bad 176 in the Allegheny National Forest. 

4. 'Ib prepare the site .Mr. DePetro's atployee was instructed to bulldoze 

a road fran Forest !bad 176 onto the site, and to clear arx1 grade the site. The 

site was at an elevation approximately four to five feet above the road ani sloped 

slightly fran a direction northwest to southeast. The entrance road located 

on the eastern ~rtion of the site was approximately 30 feet long and was graded 

at a slope of awrox:ilrately 12%. .Mr. DePetro's criteria .. for locating the road were 

that it be a short distance fran the Forest Road onto the site and not too steep 

a grade. 

;: 5. No erosion control plan was developed in the preparation of the site 

or maintained at the site. 

6. The U. S. Forestlty Service checks on the preparation of drill sites 

to guard against erosion. At the direction of I:bnald Burge, a Ranger for the 

Allegheny National Forest, a ten inch sluiee was placed in the ditch under the entrance 

road to oonduct runoff water from above the entrance road to· bela-~ the entrance 

road. Mr. Burge's office approved the preparation of the site. 

7. Joyce, a sole proprietor doing business as Joyce Pipeline carpany, was 

employed by Federal to drill the well. 

8. Joyce constructed three surrps that were located in the eastern ani 

southeastern ~rtion of the site. In the drilling process surrps are required for 

the purpose of catching and a:mtaining drilling fines, which are sandstone cuttings 

resulting from drilling into the ground. The cuttings are mixed with fluid and 

blown_ out a pipe fran the drilling rig into the surrps. 

-187-



9. Buck Lick Run is a native brook and brown trout stream that is 

annually stocked with fingerling sized trout. It flCMS in a northeast to southwest 

direction south of the gas well site. An unnamed tributary of Buck Lick Run, flowing 

north to south, runs adjacent to the gas well site. Buck Lick Run flows into Sugar 

Run approximately tw::> miles fran the well site and Sugar Run flCMS into the 

Allegheny Reservoir approximately five miles fran the site. Sugar Run is a productive 

native brook and brown trout stream that is stocked annually with trout fran the lamar 

National Fish Hatchery. 

10. On November 17 and 18, 1973, drilling fines were being blown outside 

the sump and were discharging fran the lower side of one of the sumps down the entrance 

road anbankrnent into a wet weather ditch beside Fbrest Road 176 and fran there into 

the unnamed tributary and into Buck Lick Run and on into Sugar Run and finally into 

the Allegheny Reservoir. 

11. '!he drilling fines caused Buck Lick Run, which was clear above the 

entrance of the unnamed tributary, to have a distinctive white, milky appearance, 

which was visible, though progressively lighter, fran the entrance of the unnanied 

tributary into Buck Lick Run all the way to the Allegheny Reservoir. 

12. On November 17 and 18, 1973, oil fran unden1eath the drillizx;r machinery. 

was observed discharging fran the drillizx;r site into Buck Lick Run by the same 

route described above. '!he oil caused a discoloration and sheen on Buck Lick Run 

for a distance of at least one mile. 

13. '!he drilling operation was shut down once on November 20, and once on 

Novanber 21, 1973, by the Forester for the "United States Fbrest Service because of 

the failure to contain drilling fines in the sumps. 

14. By November 20, 1973, the leakage of drilling fines fran tn1der one 

sump ha:d been stopped by lining that sump with a plastic liner. 

15. On November 20, 1973, the water in Buck Lick Run was still slightly 

discolored fran the drilling fines and silt and sed.ircent, but the discharge of 

drilling fines had been stopped. 

16. On November 20, 22, 23, 24 and 25, 1973, oil was discharging fran the 

dril]J.ng site into Buck Lick Run by way of .the wet weather ditch arid the unnamed 

tributary. Such oil \·Jas o!:.-servable as a sheen or irridescence on the surface of 

-188-



Buck Lick Run and occasionally on Sugar Run. No evidence of oil was present above 

the entrance of the unnamed tributary into Buck Lick Run. 

17. Grab sanples taken fran stagnant p:x:>ls in the wet weather ditch 

on the night of November 23, 1973, shc:Med the presence of large arrotmts of oil. 

18. On November 24 and 25, 1973, oil was found on rocks in Buck Lick Run 

belCM where the unnamed tributary entered Buck Lick Run. 

' 19. All of the observations of oil in Buck Lick Run were visual. None 

of the representatives of the Department or the Fish Ccmni.ssion who inspected the 

site at various t:i.Ires took sanples of or measured the arrormt of oil in Buck Lick 

Run itself. 

20. Grab sanples taken November 28, 1973, shc:Med nine parts pex::mi.llion of 

oil in the wet weather ditch and five parts per million of oil in the unnamed 

tributary. 

21. During the nine day period of the alleged violations--Novanber 17 to 

Novanber 25, 1973--the weather was usually rainy. 

22. On November 25, 1973, silt and sediment were rtmning off the drilling 

site at an accelerated rate-that is at a rate faster than would have occurred if 

the site was not cleared of vegetation and opened up by the bulldozed entrance road 

to allCM runoff into the wet weather ditch and the \lrll1Clin9d .tributazy. 

23. On Novanber 25, 1973, the runoff of silt and secliment from the site 

causa:lexcessive turbidity in Buck Lick Run for a distance of sane 400 yards. 

24. On Novenber 22, 1973, one dead trout am t:lvo physiologically depressed 

cottus w~e found in Buck Lick Run below the entrance of the unnamed tributary 

about one-half mile from the drilling rig. 

25. The rracroinvertebrate population of a stream constitutes the food 

supply for the fish in this stream. On Novanber 19, 1973, there was a severe reduction 

(rreasured as 71. 3% }in the macroinvertebr<l,te population of Buck Lick Run below the 

entrance of the unnamed tributal:y. This severe reduction in the food supply could 

have~ expected to iead to a curtailment of fish production and fishing in the 

affected area of Bud;: Lick Run for approximately one year. Ha.,'ever, no evidence 
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' ·. 

was produced to shCJVJ whether this expected reduction actually occurred. By August 

of 1974, there was an irll=>rovanent in the macroinvertebrate population in Buck Lick 

Run IX' lCJVJ the entrance of the unnamed tributary. Nevertheless, there was still 

existing a substantial decrease (rreasured as 42.4%) in the macroinvertebrate population 

in the affected area of Buck Lick Run. 

26. In August 1974, there was no significant difference in the water 

quality of Buck Lick Run below the entrance of the unnamed tributary from t.l1at which \oaS 

obtained al:ove this point, although there existed small am:mnts of oil on several 

rocks belCJVJ the entrance of the unnamed tributary. 

27. Federal was aware of the discharge proble:ns at the drilling site as 

early as November 20, 1973. 

28. On a ntmlber of days during the drilling operation representatives of 

the Depart:rcent and/or the Pennsylvania Fish Ccmn.ission talked with personnel frc:m 

Joyce and/or Federal and requested that the discharges be stopped. Although some 

concern was shCJVJ'n, no real effort was made to stop the discharge of oil from the 

site, which was continuing on Novanber 25th, the last day of drilling. 

29. The well, which was nonproductive, was turned over to Kaylar 

Developnent Corporation, CJVJner of the shallow mineral rights by contract dated 

December 5, 1973. 

30. The Oil and Gas Department of DER did not begin notifying operators 

of the requiranent for an erosion control plan for drilling operations until March 

of 1974, although Regulation §102.4 was adopted in September of 1972. 

31. In January 1974, a penalty of $1,000.00 was paid by Federal to the 

Pennsylvania Fish Ccmnission. In his report made out at the tine of payment, 

the Fish Camlission representative, who was the rrost frequent observer of discharges 

from the site, characterized the pollution fran the drilling site as "light" and 

its effect as "unknCJVJn". 

DISCUSSION 

'!he issues in this case can conveniently be discussed under three sub-

headings: 
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1) Were there violations of §307 of 'lhe Clean Streams Law, . supra, and 

§102.4 of DER's Rules and Regulations, as alleged? 

2) To what extent are Federal and Joyce jointly and severally liable for 

any penalties that may be assessed? 

3) What is the appropriate arrount of civil penalties to be assessed for 

any proven violations? 

I. Were there violations of §307 of '!he Clean Streams Law, supra, and 

' 
§102. 4 of the Department's Rules and Regulations, as alleged? 

A. §307 of '!be Clean Streams Law, supra. 

'Ihe Department has shown by a preponderence of the evidence in this case 

that there were discharges fran the Defendant Fedel:al 1s gas drilling site of drilling fines, 

oil and, on one occasic:n at least, silt and sediment into the waters of the camon-

wealth during the period fran November 17, 1973, to November 25, 1973, while 

Federal's gas prospect was being drilled by Joyce. Indeed, the Defendants do not 

seriously argue that there were no discharges fran the site, although they have 

claimed that the Department has not shown a causal oonnection· between the discharges 

fran the drilling site or the machinecy on the drilling site and the pollution of Buck 

Lick Run. We are not persuaded by those argunents. DER produced substantial evidence 

to show that drilling fines, oil and silt were discharged fran the drilling site into 

Buck Lick Run during the period of the canplaint. 

'Ihe Defendants make several arguments as to why these discharges, even if 

admitted, were not violations of 'Ihe Clean Streams Law, supra. First, Defendants 

argue that silt and drilling fines are not industrial wastes within the meaning of The 

Clean Streams Law, supra, ·section 1 of the Act defines the tenns "establishnent'' 

and "industrial waste" as follows: 

"'Establishnent' shall l;le construed to include any industrial 
establishnent, mill, factory, tannecy, paper or pulp mill, garage, 
oil refinecy, oil well, boat, vessel, mine, coal colliecy, breaker ..L_.,_ 
coal processing operations, dredging operations, excspt where the =l::UI:Jer 
holds an unexpired and valid pennit issued by the Pennsylvania Water and 
f'a.Ner Resources Board prior to the effective date of this act, quarry, 
and each and evecy other industry or plant or -works. 

"'Industrial waste' shall be construed to mean any liquid, 
gaseous, radioactive, solid or other substance, not se;vage, 
resulting fran any manufacturing or industry, or frc:rn any estab­
lishrrent, as herein defined, and mine drainage, silt, coal mine 
solids, rock , debris, dirt and clay from coal mines ooal · 
collieries, breakers,. or other coal processing operations. 
'Industrial waste' shall include all st::::h substances whet.'1er or 
not generally characterized as waste." 
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Federal argues that the term "silt" in the statutory definition of 

industrial waste refers only to silt fran ooal operations. CorrunonLJeaZth v. Beahan 

Limestons Industries, Ina., 52 D. & C. 2d 10 (1970), aff'd 220 Pa. Super. 782, 286 A.2d 

406 (1972) , held that silt, irres:t:ective of whether it originated fran ooal mining 

o:t:erations, was within the statutory definition of "industrial waste" in 'Xhe Clean 

Streams law, supra. Applying the Beahan construction, if rock, debris, dirt or 

clay qualify as industrial wastes independent of ooal a:t:erations, drilling fines v.uuld 

perforce fall within that category. However, we are of the opinion that Beahan 

must be limited to silt resulting fran an industrial process. We do not think that 

silt resulting fran erosion rather than an industrial process constitutes "industrial 

waste" within 'lhe Clean Streams law, supra. Thus, any liability to be imposed on 

the Defendants for the discharge of silt and sediment fran the site must be related 

to Regulation §102.4 rather than §307 of '1he Clean Streams Law, supra. 

Federal also argues that a gas well is not within the statutory definition 

of the tenn "establishment" and that drilling fines are not industrial wastes. On_ . 

a parity of reasoning with Beahan, we must conclude that a gas well is an establish­

ment within the rreaning of The Clean Streams law, supra, and that drilling fines 

are industrial wastes within the meaning of that Act. 

In Beahan, the court found that the Defendant's limestone mining operation 

was an establishment witlri.n the meaning of 'Jhe Clean Streams Law,:supra, either as 

a mine or a quarry or the type of industry, plant or v.urks in the operation of which 

industrial wastes are produced. 52 D. & c.2d at 13. Similarly. while the statutory 

definition of establishment does not specifically list "gas well", there can be no 

doubt that a gas well is nevertheless witl:rin the intended scope of the statute. 

See U. B. v. Get-ty Oi Z , 3 Envir. Reptr. 1225 (S . D. Tex. , 1971) , in which the -u)urt 

concluded that a "production platfo:on" fran which oil had been discharged was by 

"COimDn sense" to be included within the enumerated places fran which such discharges 

were prohibited under the 1899 Refuse Act. 

The Defendants also argue that DER violated the .rule of Bortz CoaZ Company v. 

Air PoZZution Commission, 2 Pa. Commonwealth Ct. 441, 279 A.2d 388 (1971) and 

North American CoaZ Corporation v. Air PoZZution Commission, 2 Pa. Commonwealth Ct. 

469, 279 A. 2d 356 (1971) , that visual observations are not adequate evidence of ~ 

violation where recognized scientific tests -are available, because DER did not present 
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any scientific evidence as to the quantity of drilling fines, oil or silt present 

in Buck Dick Run on any particular date. We are of the opinion that Defendant's 

reliance on Bortz and North American is unjustified tmder the facts of this case. 

United States SteeZ Corporation v. Department of Environmental Resources, 7 Pa. Cl::mron-

wealth Ct. 429, 300 A.2d 508 (1973), has lilnited the applicability of the Bortz 

and North American holdings in regard to scientific evidence. And see Rushton Mining 

Company v. Commo'Y/JJJeaZth, 16 Pa. Ccmronwealth ct. 135, 328 A.2d 185 (1974). M:>reover, 

we believe that these cases are not applicable ,where the discharge itself is 

unauthorized. 

Section 307 of 'lhe Clean Streams Law, supra, prohibits all discharges of 

industrial waste not authorized by a penni t issued by DER or by rules and regulations 

adopted by that Department. It is conceded that neither Defendant had a pemit 

fran DER to discharge industrial wastes. HCMever, it is claimed on behalf of Defen-

dants that 25 Pa. Code §97 .63 specifically pennits the discharges of oil involved in 

this case. Defendant's reliance on this regulation is patently unjustified. The · 

regulation applies to quantities of oil pennitted in "waste water discharges" fran 

industrial processes. It has no applicability whatsoever to undiluted discharges of 

oil to waters of the Ccmoonweal th} 

Of rinre relevance to the discharges in this case than 25 Pa. Code ·§97. 63 

are 25 Pa. Code §§97.54(b) and 97.55, which apply toproducing oil and gas wells. 

These regulations prohibit the discharge of any arrount of oil into the waters of 

the Camonweal th. While the gas well in this case is a non producing one, we believe 

that the regulations which apply specifically to producing oil and gas wells have a 

greater degree of relevance to the facts of this case than does 25 Pa. Code §97 .63. 

Furthenrore, it might be noted that, although oil can be measured, a major 

recognized test for the presence ~f oil under l:oth federal and state laws is a 

visual'one--whether there is a "slight irijescence" or "sheen"-presurnably because 

],. It might be noted that even if the applicability of §97 .63 were assumed, the 
Defendants have not sh<:Mn that its discharges were within the stated lilnit by 
relying on the samples taken on November 28th, which shCMed nine parts per million 
of oil in the ditch water and five parts per million in the unnamed tributary. These 
samples were taken several days after the drilling had stopped and outside_ of the 
period for which penalties are sought. Iarge arrounts of oil (as much oil as water 
by the Examiner's observation) were present in the samples taken fran the ditch 
water on November 23rd. It can be presumed from the drainage of this area that that 
oil had Hashed into the waters of the Cormonwealth by Ibvember 28th. 
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the presence of oil can be detected by observation alone. See, e.g. , 40 C. F. R. 

§§ll0.3(b) and llO.l(e), adopted pursuant to §ll(b) (3) of the Federal Water Pollution 

Control Act, 33 U. S. c. § , and 25 Pa. Code §97 .63. In sum, the visual observa-

tions of the Ccmronwealth witnesses that oil and drilling fines were discharging 

from the drilling site into Buck Lick Run were sufficient to establish a violation 

of §307 of 'D1e Clean Streams Law, supra. Section 605 of 'D1e Clean Streams raw ,supra, 

authorizes the imposition of penalties based on a daily standard for continuous 

violations. The evidence here established that the drilling fine pollution occurred 

on two days. The oil pollution was observed on six days. Since the statute 

clearly contanplates the division of peW.lties for initial discharges and continuous 

violations, we think it is appropriate to break dCMl the assesSirellt of any penalties 

here into an assesSirellt of a penalty for the initial discharges of drilling fines 

and oil plus an assesSirellt of daily penalties for the additional five days on which 

drilling fines and/or oil were discharging fran the site. 

B. Regulation §102.4. 

Section 102. 4 of the Rules and Regulations of DER provides~ 

"All earth-noving activities within this Ccmronweal th shall be 
conducted in such a way as to prevent accelerated erosion and the 
resulting sedimentation. To aca:rrplish this, all persons engaged 
in earth"'fiOving activities shall design, implanent, and maintain 
erosion and sedimentation control measures which effectively pre­
vent accelerated erosion and sedimentation. These erosion and sedi­
mentation measures shall be described in a plan set forth in §102.5 
of this Title (relating to erosion and sedimentation control plan}, 
and shall be available at all times at the site of the activity. 
'Ibe Department or its designee may, at their discretion, require 
this plan to be filed with the Department or its designee." 

Earth-m:wing activity is defined in §102.1 as ''!uly construction or other 

activity which disturbs the surface of the land including, but not limited to, 

excavation.'?, anbankments, land devel~t, subdivision developnent, min~al extraction, 

and the noving, depositing, or storing of· soil~· rock, or earth". 

In this c:aSe there was a violation of §102. 4 of the Regulations in that 

earth-moving activity (clearing, grading and anbankment) was required for the prep3Ia­

tion of the site and no erosion control plan was developed or maintained at the site. 

Although the site was prepared for Defendant Federal by an independent contractor, 

for reasons discussed bela'/, we conclude that Federal must be held responsible for 

this violation. r:::€fendant Joyce 1 however 1 ca'lnot be h2ld rest=Onsible because as 

-194-



the driller of the well it cannot be described aS a person engaged in earth~ving 

activities within the meaning of the Regulaticns. 

Defendant Federal's argunent that the Oil and Gas Division of DER did not 

begin notifying operators of the requirements for erosion control plans before 

March of 1974, does not excuse Federal fran a::mpliance with those regulations which 

were adopted in September of 1972. 25 Pa. Code §102.1 et seq. (relating to earth­

ItDVing activities) duly adopted and published in accordance with the provisions of 

the Ccmoonwealth Doc1.mlents Ia.w, Act of July 31, 19GB, P. L. 769, No. 240, as amended, 

45 P. S. §1101 et seq. (1974-1975) sup.). Thus, §504 of the Act regarding a:mstructive 

notice of docmlents published in accordance with its provisions applies to Federal. 

Ignorantia legis non e:xausat; Federal, therefore, cannot escape its duty with regard 

to the aforem:ntioned regulation by relying on the notice fran the Oil and Gas 

Division of DER, approximately l-l/2 years after the adoption and prc:mulgation of 

these regulations in the Pennsylvania Code. 

While the failure to develop an erosion control plan by Federal may not 

have been willfull, nevertheless, within the context of this case it was a signifi­

cant violation of th:e rules and regulations of DER relating to erosion control. 

The location and construction of the entrance road and the bulldozing <May of vegeta-

tion on the site were a major contributing cause to the discharges fran the drilling 

site into Bu::k Lick Rtm. The failure to take reasonable erosion control measures 

on the part of Federal Oil and Gas as required under the regulations cannot be 

excused by the fa_ct that heavy rains occurred during this period. Had erosion 

control measures been taken, perhaps the heavy rains may have been a circunstance 

to be taken into consideration in mitigation of Civil penalty assessments but that is 

oot the case before us. 

Defendants argue as to both counts in the cx:mplaint for civil penal ties 

that their actions in connection with the discharges were oot willful and that, 

therefore, they cannot be assessed civil penalties. Their position assurres that 

intent is an element of a violation of the Clean Streams LaW, supra. Clearly, 

Defendants are wrong in their contention in this regard. As we said in Township of 

Pleasant v. Commonwealth of Pennsylvania, Department of Environmental Resouraes, 

EHB Docket No. 73-352-cP-c (issued March 14, 1975), 

"Because of the manner in v.nic~ the discharge in this rratter 
took place, a question has arise.'1 c.:o to 1·:hether such was a disc. '"large. 
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.1:¥ Defendant zmmicipali ty in violation of the Clean Streams Law, 
supra • It is clear that the discharge was not intentional as 
that tem1 is understood in the law. HCMever, nothing in the Clean 
Streams I.aw predicates a violation thereof on the intention of 
any party. M:>reover, in CommorMeaUh v. Sonneborn 164 Pa. Superior 
Ct. 493, 66 A.2d 584 (1949) violations of the Clean Streams taw, 
supra, were characterized as maZwn prohibitwn, so as to render 
wholly inmaterial a party's intent in oonnection with a violation 
of that act." 

M::>reover, §605 of The Clean Streams Law, supra , authorizes the irrposi tion 

of civil penalties regardless of the fact that the violation may not have been willful. 

'!be element of willfulness is only to be taken into acoount in dete:anining the 

arocrunt of a civil penalty. 

II. To what extent are Federal and Joyce jointly and severally liable for 

any penalties that may be assessed? 

Defendant Federal claims that it may not be held resFQnsible for the 

discharges of oil and drilling fines fran the site for the reason that the eause of. 

such discharges was not an activity or operation oonducted .1:¥ Federal or its employees. 

The fact that the activities causing the discharges were those oti. an independent 

oontractor, Joyce, is not sufficient under the cirCll!llStances of this case to relieve 

Federal of its basic resFQnsibility to oornply with 'Ihe Clean Streams Law, supra. 

'!be issue is the nature of the duty which Federal had with regard to the discharges 

of oil and drilling fines. 

As lessee under a lease for the exploration and exploitation of the gas 

rights on the Chofrio tract, Defendant Federal had such oontrol over the surface of 

the leased land as would enable it to exerc:ise its rights under the lease. Generally, 

the lessee of an oil and gas lease may occupy so much of the surface as is reasonably 

necesscu:y for the purFQse of extracting the gas or oil oontemplated by the lease. 

38 AM JUR 2d, G3.s and Oil, §ll5. As a lawful occupier of the surface of the land 

subject to the oil and gas lease, the lessee would appear to have those duties with 

regard. to the surface of the land which generally attached to those who lawfully 

OCcUpy the surface. Therefore, inasmuch as a violation of §307 of The Clean Streams 

Law, supra, does not require a specific intent, we are of the opinion that Joyce and 

Federal are jointly and s~ally liable for the discharges of oil and drilling fines 

fran the site of the gas well operation. 
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With regard to the failure to develop and implement an erosion oontrol 

plan, it is apparent that this was not the responsibility of Joyce. Joyce was rot 

"a person engaged in eart:hrroving activities" within the conterplation of 25 Pa. Code 

§102.1 et seq. and, therefore, cannot be charged with the violation of the regulations 

prevailing to develop and implerrent an erosion oontrol plan. 

III· What is the appropriate anount of civil penalties to be assessed for the 

proven violations? 

' Section 605 of 'Ihe Clean Streams Law provides that in assessing the 

arrount of a civil penalty, the Board shall oonsider "the willfulness of the violation, 

damage or injury to the waters of the Camonwealth or their uses, oost of restoration, 

and other relevant factors''· In this case it is clear that there were discharges of 

drilling fines and oil fran Defendant's drilling site into Buck Lick Run and that 

there was sane damage to Buck Lick Run as a result. The anount of the damage, 

h::Mever, has rot been shown to be great or, for that matter, calculable. We may 

take judicial notice that a trout stream requires a very high degree of water qualitY 

to support its population. See e.g. ,lGRAD, TREATISE CN ENVI:RC:D1ENTAL INN, Volune I, 

§3.0lf p. 3-18. '!he evidence here shc:Med only minimal damage to fish· in the stream. 

The significant hal::m fran the discharges was to the macroinvertebrate aqnat+c ·P9Plr · 

lation in Buck Lick Run belCM the entrance to the unnamed tri.butal:y, which was 

severely reduced by what one aquatic biologist thought was ''a catastrophic shock 

to the organisms". The haJ::in that this oould be expected to result in (aside fran 

the damage to the ~aquatic life itself) was the loss of food for trout in the stream 

and hence the probable curtailment of fish production and fishing in the affected 

area for a period of at least a year. Tests taken in August of 1974 shc:Med that the 

water quality in Buck Lick Run belCM the entrance of the unnamed tributary was 

nonnal and that the aquatic population at that location, while still reduced, had 

rec:x:wered by 28.9% since l'bvatiber of 1973 . No evidence of an actual effect on 

fishing· in the area was shown. 

It did not appear that the initial discharges were the result of any 

willful action on the part of the Defendants. The leakage of oil fran the machinery 

and drilling fines fran the sump were clearly. accidental. In the case of the drilling 

fines the Defendants ~d take remedial action within a relatively short time. 

The fact that the Defendants did not take steps to oontrol the erosion and discharge 

of oii ·o~ce they had been asked to do so is some evidence of willfulness. 
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In United States Steel Corporation v. Department of Environmental Resouraes, 

supra, the Court ~hasized the obligation of the Board to articulate the basis for 

civil penalties in assessing such penalties. In this case no evidence that would 

serve as a basis for measuring the dam3.ge to Buck Lick Run was presented. No cost 

of restoration was demonstrated by the Ccmronwealth-apparently because no remedial 

action was tmdertaken by either the Department or the Fish Ccm:nission, The representa-

tive of the Fish Ccm:nission in his report accanpanying the penalty payment in Janw.ry 

of 1974 characterized the pollution as "light" and indicated that the dam3.ge to 
' 

the stream was "unknown". 'lhe imposition of maximum penal ties, as the Ccmronwealth 

requests, is clearly inappropriate in a case like this where the demonstrated hai:m 

was not great, no cost of restoration was shcMn, the initial violations were oot 

willful and a penalty has already been paid to the Fish Ccm:nission, which is the 

agency nost concerned with dam3.ge to trout streams. 

We are mindful, haolever, that the irr;losition of civil penalties also 

functions as a deterrent. Recognizing the need to protect the trout streams of the 

Cmm::mwealth and to discourage even m:inilt1al pollution of than, we feel the violations 

here require the irr;Josition of civil penalties if for no other purpose than to 

ranind the Defendants and others engaged in the well drilling business that they nrust 

take all necessary and diligent precautions to assure that their activities do not 

result in any discharges into the waters of the Ccmronwealth. Accordingly, basing 

its detennination solely on the deterrent value of the penalties, the Board assesses 

penalties in this case as follCMS: $1,000.00 for the initial discharges of industrial 

wastes under Count One of the Canplaint, plus $100.00 per day for the continuous 

discharges of drilling fines and/or observed oil on November 19, 20, 23, 24 and 25, 

1973, ?I' a total of $1,500 • 00 to be assessed against Federal and Joyce jointly and 

severally; $1,000.00 for failure to maintain an Erosion Control Plan under Count 

'lWo to be assessed against Federal individually. 

CCNCLUSIONS OF Im 

l. 'lhe :SOard has jurisdiction over the subject matter of this case and 

the parties before it. 

2. Drilling fines are industrial wastes within the..r:eaning of 'Jhe Clean 

Streams Law. 
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3. Cile who occupies land as a lessee for the purpose of extracting 

oil or gas fran the subsurface of the land cannot avoid liability for discharges 

in violation of the Clean Streams Law on the ground that the discharges were 

caused by an independent contractor. 

•· 
4. Defendants Federal and Joyce violated §§301 of the Clean Streams Law 

by discharging industrial wastes-namely drilling fines and oil--into the waters of 

the Camonwealth while drilling Federal's gas well prospect in Cocydon Taomship, 
' 

McKean County, Pennsylvania, in the period between November 17 and November 25, 1973. 

5. Defendants Federal and Joyce are jointly liable under §605 of the 

·Clean Streams Law for allow.ing the discharges of oil and drilling fines fran the 

site to ccntinue. 

6. Defendant Federal violated §102.4 of the Rules and Regulations of the 

Department by not designing, implanenting or maintaining a plan to prevent erosion 

and sedimentation at its gas well drilling site. 

7. Considering all the factors set forth in §605 of The Clean Streams raW, 

the legal and proper assessment of civil penalties for violation of §§301, 307 and 

605 of the Clean Streams Law in this case is $1,000.00 for the initial discharges and 

$100.00, per day or a total of $500.00 for the days on which the discharges were 

oontinuing,to be assessed against Defendants Federal and Joyce jointly and severally. 

8. Considering all of the factors to be oonsidered under §605 of The 

Clean Streams Law, the legal and proper assessment of civil penalties for violation 

of Regulation §102.4 of the Rules and Regulations of the Department is §1,000.00 to 

be assessed against Federal individually. . 

ORDER 

AND NCW, this 1st day of July, 1975, in accordance with §605 of The 

Clean Streams Law, Act of June 22, 1937, P. L. 1987, as amended 35 P. S. §690.1 

et seq., civil penalties are assessed against Defendants Federal Oil and Gas 

Canpany and Joyce Pipel..fue G:Inpany, jointly and severally in the anount of $1,500.00 

and against Defendant federal individually in the anount of $1,000. 00. 
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This axrount is due an:1 payable into The Clean Water Fun:l :i.mne:liately. 

The Prothomtaries of Allegheny an:1 McKean Counties are hereby ordered to enter 

these penalties as liens against any private property of the aforesaid Defeniants 

with interest at the rate of 6% per annum fran the date hereof. No costs may be 

assessed upon the Camonwealth for entry of the lien on the docket. 

DA.TED: July 1, 1975. 

ENVIRONMENTAL HEARIN:; OOARD 

PAUL E. WATERS 
Chai:rman 

: .J EPH L. COHEN 
Manber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717} 787-3483 

In the Matter of: 

AUDREY R. BENNET AND JOHN P. 'IO'lH and 
PAMEIA B. '.roTH, his wife 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and WES'IERN PENNSYLVANIA WATER CX>MPANY, 
Intervenor 

AruUDICATION 

By Joseph L. Cohen, Member, July 18, 1975 

Docket No. 74-235-c 

I~....._ .~J-J . (j'.A.r...· 
f+t 

This matter is before the Board on the appeal of Audrey R. Bennet and 

John P. 'lOth and Pam:la B. 'lOth, his ~ife, fran the action of the Pennsylvania 

Department of Envirorunental Resources (hereinafter DER) in denying Appellant approval 

to install and operate a prefabricated chanica! treatrrent facility to treat se.wage 

collected fran approximately ll2 horres to be constructed on a tract of land which 

they own in Franklin Township, Washington County, Pennsylvania. The proposed 

treatment facility would discharge treated se.wage effluent into a stream called 

"Crystal Run" which flowed into a reservoir maintained by Western Pennsylvania 

Water. t'anpany (hereinafter Intervenor) serving as a source of public water supply 

to the area of Washington, Pennsylvania. 

At the termination of a hearing in this matter held on February 25, 1975, 

in roan 1202 of the Kos~ Building, Fbrbes at Stanwix Street, Pittsburgh, Pennsylvania, 

Intervenor, joined by DER, noved to dismiss this appeal on the basis that Appellants 

failed to sustain their burden of proving their entitlement to a pennit to 

install and operate the proposed chemical treatrrent facility. In consideration of 

the notion in light of the evidence adduced at the hearing and the briefs of the 

parties sul::xnitted subsequent thereto, \ve enter the follo.ving: 

FlNDlliGS OF :IfACT 

1. Appellants are Audrey R. Bennet and John P. 'lOth and Pamela B. 'lOth, 

his wife, CMners of a certain tract of real estate in tbrth Franklin 'Ibwnship, 

Washington County,. Pennsylvania. 
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2. Appellee is DER, the agency of the Camnnwealth charged with the 

administration and enforcement of the Clean Streams I.aw, Act of Jnne 22, 1937; P. L. 

1987, as amended, 35 P. s. §690.1 et seq. 

3. Intervenor is Westem Permsylvania Water CCJ~Fmy which maintains 

a reservoir on Crystal Run which serves as a source of public water supply for the 

area of Washington, Pennsylvania. 

4. Appellants acquired their real estate in North Franklin TownShip in 

1973 with the intention of subdividing the sarre into approximately ll2 residential 

lots. After having ascertained that sewerage facilities 'WOUld not be availabie to 

serve the subcli vision for a oonsiderable period of time, Appellant proposed to 

install and operate a prefabricated chemical treat:rrent plant which Would treat the 

sewage fran the residences proposed to be built in the subdivision and discharge 

the treated effluent at a point on Crystal Run tlpstream of Intervenor's reservoir 

number 3 which served as a source of public water supply for the area of Washington, 

Pennsylvania. 

5. The proposed sewage treat:rrent facility of Appellants was intended 

as an interim facility to serve Appellants' subdivision tmtil such time as public 

sewerage facilities were available to the subdivision. 

6. On two separate occasions Appellants, through their engineer, John 

Mudroch, submitted to DER an application far the proposed chemical sewage treat:rrent 

facility, but each time the application was returned by the Departnent because of 

'' 
. the lack of oonformity with fonnal requirarents of DER with regard to application 

submissions • 

7. Subsequent to the submission of the applications by Appellants, it 

becarre apparent to DER that the proposed point of discharge of Appellants' treat-

ment facility would be upstream of reservoir number 3 of Intervenor in active use 

as a source of public water supply for the Washington, Pennsylvania, area. 

Far a time, although DER knew of the existence of the .inp::>tmdment, it was not fUlly 

aware that it was in use as a source of a public water supply. 

8. Appellants' proposed prefabricated chemical treat:rrent facility 'WOUld 

not produce a quality of effluent which DER 'WOUld pennit to be discharged into an 

irrponnded area as evidenced.by DER' s letter to Appellant's engineer of December 17, 

1973; which reads, in relevant part: 
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"In order to meet the Water Qualley Criteria established for 
Olartiers Creek and to protect the damstream reservoir, the effluent 
fran this treatment plant must meet the following discharge standards: 

"1. 'Ihe 5-day OOD shall not exceed 10 nq/1. 
"2. 'Ibtal suspended solids shall not exceed 10 nq/1. 
"3. .Atmonia nitrogen shall not exceed 1. 5 nq/1 as N. 
"4. Total phosphorus shall not exceed 0. 5 nq/1 as P. 
"5. Dissolved ox_Ygen shall equal or exceed 5 nq/1. 

"The treatment process you proposed in the PEF does not appear 
adequate to meet the limit for poosphorus. 

"Furthenrore, before we can approve this project, we would need sane 
indication fran Western Pennsylvania Water Cotpany that they would have 
no c:bject.ions to this discharge entering their reservoir." 

9. Not only would the qualicy of the effluent fran the prc.posed plant 

not meet DER1s requirements with regard to impoundments generally, but the effluent 

would not meet DER' s requirements for a high degree of treatment necessary to protect 

an effluent being discharged into a source of a public water supply reservoir. 

10, The parties to this proceeding stipulated that,even though-"'Appellants: 

did not sul::Jnit to DER a fonnal ar:plication suitable for review by DER, that DER 

would deny an application for such a treatment plant as Appellants proposed for the 

reason that its effluent would be unsuitable .for discharge into a source of public 

water supply. 

DISCUSSICN 

Appellants purchased a tract of land in North Franklin 'Ibwnship, Washington 

Councy ,, Pennsylvania, with the intention of sul:x:lividing the real estate and erecting 

approximately ll2 hares thereon. Inasmuch as public sE!Werage facilities were not 

available to service the sul:x:livision, Appellants proposed to install a prefabricated 

chemical treatment facili cy whiCh would treat the danestic wastes fran the sul:x:li vision 

and discharge a treated effluent to Crystal Run, a stream which flows into reservoir 

number 3 of Intervenor. After Appellants filed an application for a waste discharge 

pennit with DER for its proposed sewage treatment facilicy, it becarre evident that 

reservoir nurrber 3 was in use as a source .of public water supply to Washington, 

Pennsylvania, and the surro\ID.ding area. Intervenor, Western Pennsylvania Water Ccrcpany, 

infonned DER of its strong opposition to the proposed treatment facility discharging 

upstream of its water supply reservoir. After extended discussions between DER and 

Appellants 1 engineer, John Mudroch, DER indicated to .Mr. Mudroch that the proposed 

treatment facili cy would not meet DER 1 s requirements. .Mr. Ml.rlroch indicated that he 
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-would sul:mi t to DER an anended application which would contain plans for a proposed 

treatlnent facility which would neet the requirements of DER with regard to effluent 

discharges into streams which serve as a source of public water supply. Mr. Mudroch, 

however, never sul:mitted such amended application to DER. 

While the state of the record is unclear as to whether DER had before it 

an application from Appellants for a prefabricated chemical treatment facility to 

serve its subdivision, nevertheless, it has been stipulated that the parties desire 

a ruling as to the propriety of DER not approving the original sul:mission of 

Appellants 1 application for a permit to install and operate the proposed treatlnent 

facility with a point of discharge to C:cystal Run upstream of Intervenor 1 s reservoir 

number 3. Also, the parties have agreed that this matter should be treated as if 

all the fonnalities of the application process have been oorrpleted, even though this 

is contrcu:y to fact, so that the substantive issue as to whether a treatlnent facility 

such as Appellants propose should be permitted to discharge its effluent to a stream 

which is the source of a public water supply can be detennined. 

Article V of the Clean Streams Ia.w, supra, authorizes DER to protect sources 

of public water supply from pollution •. Section 501 of that Act provides: 

"In addition to the powers and authority hereinbefore granted, 
power and authority is hereby conferred up:m the board, after due 
notice and public hearing, to make, adopt, pranulgate, and enforce 
reasonable orders and regulations for the protection of aey source 
of water, approved by the Ccrtmissioner of Health or the Department 
of Health, for present or future supply to the public, and prohibiting 
the pollution of aey su:h source of water, so approved, rendering 
the sam:! in:Unical or injurious to the public health or objectionable 

, . for public water supply purposes." 

Arrong the variety of public interests sought to be protected by the 

Clean Streams Ia.w, supra, surely the protection of public water supply is anong the 

IIDst inpJrtant. Safe and potable drinking water has been one of the major concerns 

in the pmlic :realth field for a long tirre. Article v of the Clean Streams raw, 

s~prai recognizes this as a high priority. 

On Novaroer 6, 1974, DER furtheJ; explained to Appellants 1 attorney 

the reason for its disapproval of the proposed treatrrent facility as follows: 

"This letter is to supplerrent ny October 2, 1974 letter 
to you giving our final decision on the proposed sewage treat­
ItEnt plant ,to serve the Auburn Greens Developrrent. I will 
attenpt to clarify the factors that went into the decision to 
disapprove this project. 
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"First, we did not require the ex>nsent of the Western Pennsyl­
vania Water Company before acting on this proposal. We did, havever, 
consider the water company's, and through it, the public's interests 
in reviewing your proposal. 

"'Ihe water company reviewed your engineer's proposal for sewerage 
service to this develotznent and felt that it would jeopardize the water 
of their No. 3 reservoir, rendering it unsafe as a public water supply. 

"We concurred with the water oompany in this respect. The proposal 
fran your engineer did not even meet our m:i.n:imum ra:piranents, such as 
phosphate raiOVal, for a discharge to imponnded bodies of water in 
general, let alone rreeting the requirarents for discharge to a source of 
public drinking water. 

"In addition, before a discharge permit could be issued, North 
Franklin Township would have to revise its official sewerage plan 
to include a treatment plant at this location, under Section 91. 31 of 
the Department's rules and regulations. 'lb this date, this revision 
has not taken place." 

This letter was in further explanation for the reasons for disapproval 

ex>ntained, in the departmental ex>rrespondence with AppellantS' counsel nnder date of 

October 2, 1974. Treating the letters of October 2 and Novenber 6, 1974, together 

as the action of the Department in refusing Appellants' application and the stated 

reasons therefor, our task is to detennine fran the record whether Appellants have 

net their burden of showing the impropriety of DER's action. 

As we have recently said in Compass Coal Company, Ina. v. Commonwealth of 

Pennsylvania, Department of Envi~onmental Resou~aes and City of DuBois, (issued Ma¥ 16, 

1975), EHB J:k:lcket No. 72-190: 

"It is a ftmdamental principle of administrative law that where a 
statute ex>nfers discretion up:m an agency to take certain actions, 
those actions will not be set aside unless they ronsti tute either a 
manifest abuse of discretion or an arbitrary exercise of agency duti-es. 
F. & T. Construction Co. v. Depa~tment of Environmental Reso~aes, 6 
Conm:>nwealth Ct. 59, 293 A. 2d 138 (1972) ; Sie~ra Club v. Sanitary Wate~ 
Board, 3 Camonwealth Ct. 110, 281 A:2d 256 (1971). l>breover, as is 
stated in 1 P. L. E., Administrative Law and Procedure, §29: 

" ' • • • the power vested in an officer or agency to 
grant a license, pemrl.t, or other authorization, carries 
with it the power to exercise a reasonable discretion in 
granting or refusing it.' (Footnote anitted). 

"It is clear that the stated reasons for the denial of the pennit 
are consistent with the objectives of the Clean Streams Law, sup~a, and, 
to that extent, they are reasonable. They relate to defiCiencies in 
the application of Appellant which, iftrue , would adversely affect the 
interests sought to be protecte¢i by the law itself had the pennit been 
issued. Inasmuch as the reasons for denial of Appellant's pennit are 
reasonable in light of the Clean Streams Law, supra, we ITU.lSt nav ronsider 
what the Appellant's burden of proof is in this matter and whether it has 
met its burden. · 

"In administrative proceedings, the burden is upon the applicant 
to shav his or its entitlement to .the thinq claimed. See· 2 AM. JUR. 
2d, .lldministrative Law, §391; accord: Jones, et aZ v. Zoning Hearing 
Boa~d. et al, 7 Ccmronwea1th Ct. 284. 298 A.2d 664 (1972); F. & T. 
Construction Co. v. DER, supra. 
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Section 21. 42 of the Rules of Practice and Procedure before the Board 

clearly follCMs these general principles of administrative law by placing the 

burden upon Appellants in those cases in which the appeal is from the denial of a 

pennit. 

It is clear that Appellants have rot met their burden. The original 

sul:rnission of plans to DER by Appellants' engineer, John Mudroch, was on the basis of 

incanplete information supplied to him by M:::Call and Associates who were retained 

by Appellants to implerrent the proposed installation. (R. 71). M:::Call and Associates 

retained Mr. Mudroch to perfonn the engineering necessazy to sul:rnit an application 

to DER. (Ibid.). M:::Call and Associates supplied Mr. Mudroch with a portion of the 

United States geological survey topographical rrap which Mr. Mudroch was to use in 

the preparation of plans for the proposed treat:rrent facility. The portion of the 

map supplied to Mr. Mudroch did not reveal the existence of Intervenor's reservoir 

nunber 3. (Ibid.). Mr. Mudroch, who never visited the site on which the plant was 

proposed to be located (R. 72), designed the treatment facility without reference 

to the reservoir. (R. 72) • 

Appellants, through Mr. Mudroch, admit that the proposed treat:rrent facility 

effluent would not meet the re::ruirerrents of DER for discharges into irrpounded waters. 

(R. 86-89). Appellants never sul:rnitted an amended plan to DER for its review for 

the reason that they believed DER would not approve such an amended plan as they 

had in mind. (R. 75) • 

The Board is in the anorra.lous position of passing upon an application for 

a prefabricated chemical treatrrent facility which was designed for stream conditions 

other than those which actually exist. Inasmuch as this is the case, a'1~ Appellants' 

proposal does not meet the re::ruirerrents for effluents to be discharged into Ccystal 

Rl.m upstream of Intervenor's reservoir, we are constrained to uphold DER's action in 

refusing to approve Appellants' proposal~ 

Inasmuch as the record is bereft of any sul:rnission to DER subsequent to 

AppellantS 1 original proposal, this Board cannot pass upon actions which DER has not 

taken for the reason' that Appellants have not sul:rni tted any revised plan other than 

that which DER rejected. Clearly, this Board cannot fashion a plan on behalf of 
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Appellants for sul:mission to DER which would be designed to meet DER' s requirements. 

Apart fran the fact that the Board is not authorized O]j professionally rompetent to 

do so, it is Appellants' responsibility either to sul::rnit a plan which meets DER 

requirements or to shCM that the plan it sul:mitted was :improperly rejected. Inasmuch 

as Appellants offered no evidence whatsoever on either of these issues, it cannot 

prevail in these proceedings. 

'!he Board was impressed with the test:i.nony of Joseph Lagnese, Professional 

Engineer and expert in sewage treatment facility design, who appeared before the 

Board as its witness. Mr. Lagnese's test:i.nony was extremely helpful in setting forth 

the context in which the present case arose and in setting forth the deficiencies 

in AppellantS' proposal. 

CONCLUSIONS OF LAW 

l. '!he Board has jurisdiction over the parties and the subject rratter 

of this proceeding. 

2. An applicant for a pennit to discharge treated sewage effluent into 

waters of the Ca'rm::mwealth has the burden of proving its entitlement to such pennit 

where DER has denied the application. 

3. Where an application is rrade for the construction and operation of a 

sewage treai:Irent facility to discharge treated wastes into a particular stream, 

the application is properly denied where the planned facility upon which the applica­

tion is predicated is not suitable to the stream conditions as they actually exist. 

4. Where no evidence is introduced to controvert an assertion by DER 

that the treated sewage effluent frcm a proposed treatment facility will be inimical 

to a source of public water supply, the party carrying the bw:den has not shc:Ml that 

DER' s judgmant is arbitrary, capricious, or unreasonable. 

5. Ar:Pellants have not met their burden of proof necessary to establish 

that DEE's action in refusing to approve their proposed sewage treatment facility 

was :improper. 
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ORDER 

AND row, this 181h day of July, 1975, the action of DER in ref~ing to 

approve Appellants 1 proposed treat:nent facility is hereby sustained and the appeal 

is hereby dismissed. 

'' 

~= July 18, 1975 

ENVIRONMENrAL HEARING BOARD 

PAUL E. WATERS 
Cha.b:man 

M3nber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, PeMsylvania 17101 
(717) 787-3483 

In the Matter of: 

ANDREW D. and OORRIS B. BULKLEY' 

v._ 

BOCKS COUN'IY DEPARJ:MENI' OF HFALTH 
and THa.:IAS E. STRINGER, CHARLES A. BINGLER, 
AND PLEASANT VALIEY ENTERPRISES, t/a 
LEISURE ACRE'S, Intervenors 

AllJUDICATION 

By Josefh L. Cohen, M=mber, July 18, 1975 

Docket No. 73-414-c 

'!his matter is before the Board on an appeal by Andrew D. Bul:k.l:ey, M.D. and 

Dorris B. Bulkley, his wife, (hereinafter Appellants) fran the action of the Bucks 

County Depart:m:mt of Health (hereinafter Appellee) in granting 'Ihanas E. Stringer, 

Olarles A. Bingler and Pleasant Valley Enterprises, t/a Leisure Acres (hereinafter 

Intervenors) a permit to install on-lot s59age facilities in connection with the 

developnent of_ a tract of land in Buckingham Township, Bucks County, Pennsylvania. 

On May 17, 197 4, Intervenors filed a ~tion to Dismiss alleging that this 

Board laCks jurisdiction to hear the appeal in this matter because it was not timely 

filed and, in the alternative that this Board lacks jurisdiction to pass upon four of 

the nine reasons Appellants have advancEdin their appeal. On .October 5, 1974, Inter..e1ors' 

~tion· oo· Dismiss was denied. Subsequent to the disposition of the ~tion to Dismiss, 

hearings on this matter -were held on October 17 and 18, 1974. Appellants filed their 

proposed findings of fact, conclusions of law and briefs in support thereof on March 6, 

1975, while Intervenors filed their proposed findings of fact, conclusions of law and 

supporting briefs on Januacy 2, 1975. Appellee, Bucks COunty Department·..of Health 

filed no dOCl.Jllents of this nature. 

On the basis of the foregoing proceedings, we enter the follCMing Adjudica-

tion: 
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FINDINGS OF F7\.Cl' 

1. Appellants are Andrew D. Bulkley , M.D. and Dorris B. Bulkley, his 

wife, who reside on Spring Valley !bad, Buckingham 'Ibwnship, Bucks County, Pennsylvania, 

with a mailing address of R. D. 3, D:>ylestown. 

2. Appellee is the Bucks C01.mty Depart::rnant of Health, a county depart::rnant 

of health organized tmder the provisions of the IDeal Health Administration Law, Act of 

August 24, 1951, P. L. 1304, as amended, 16 P. s. §12001 et seq.; and authorized to 

issue permits for on-lot sewage disposal systars pursuant to the provisions of the 

Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P. L. 1535, as arrended, 

35 P. S. §750.1 et seq. 

3. Intervenors are 'lh:xras E. Stringer, Charles A. Bingler and Pleasant Valley 

Enterprises, t/a leisure Acres, developers of a tract of land of approximately 15.619 

acres bounded on the northwest by Spring Valley Road, on the southwest by Appellants' 

property, on the southeast and northeast portions by several other residential properties. 

4. There are no public sewerage facilities available to Intervenors' tract , 

of land nor to the residences irl1redi.ately adjacent thereto . 
.. -· ------ ---- ------------- -

5. With respect to .their tract of land in Buckingham Tc:Mnship, Intervenors 

sul::mitted a subdivision plan to the Township calling for a 12 lot subdivision. 

Hcwever, the Township finally approved a subdivision plan for this land calling for 
'' 

11 residential lots, each of which is at least 1 acre in area. 
) 

6. Lots numbered 1 to 7 in the subdivision plan approved by the Township 

are at the same location and are the same size as the same nunbered lots on the original 

subdivision plan containing 12 lots. However, l!.ot No. 8 in the amended subdivision 

plan carprises Lots 8 and 9 of the original plan. New Lot Nos. 9, 10 and 11 were 

fol:Il'lerly Lots numbered 10, 11 and 12, respectively. 
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7, With regard to the original plan of 12 lots, Intervenors sul:mitted an 

application to the Bucks County Departirent of Health to install on each lot an on-lot 

sewage disposal systan, Pernri.ts responsive to these applications were issued on 

July 31, 1973. After the sul:xlivision plan was amended to mntain only 11 lots, new 

applications for these lots were sul:mitted to the Bucks County Depart:Irent of Health. 

Permits with regard to these new apPlications were issued October 16, 1973. 

8. 'Ihe subsequent applications for Eots nunbered 1 through 8, inclusive, 

contained the sane infonnation as the prior applications made with regard to these 

lots. 'Ihe applications with regard to !Dt N:>s. 9, 10 and 11 contained the sane infor­

mation as the prior applications regarding IDts 10, ll and 12, respectively. Each 

new application proposed to install the on-lot sewage disposal systan in a different 

portion of the lot than was proposed in the original application. Nevertheless, 

the new permits were issued with:::>ut making any new determination with respect to the 

ade:;Iuacy of the proposed new location to renovate the septic tank effluent. 'Ihe new 

applicatipns were issued based solely upon the informatiOILsupplied in the old appli­

catioos. 

9. 'Ihe infonnation supplied by Intervenors on all its applications for 

permits was in response to the infonnation requested by the application. Intervenors 

did rot supply infonnation which was knc:wingly false. 

:10. Of all the applications filed and permits issued, all but th:::>se relative 

to !Dts numbered 7 and 8 were for seepage pits to be used in connection with the septic 

systan. On IDts 7 and 8, however, the applications called for and the permits granted 
. 

were for seepage beds to renovate the effluent fran the septic tanks. 

11· Although the Soil Conservation Study Map shows the entire site is Lansdale 

~silt loam soil, actual inspections of the site indicated that the soil types· varied. 

Iot. Nos. 4, 5, 6, 7 and ll confozmtotraditional lansdale silt loam soil. A transitional 

soil zone appears in !Dt Nos, 1, 2, 3 and 10. On IDts No. 8 and 9 the soil type is 

highly variable and contains properties nonnally associated with ~ville, Reading­

ton or Penn Iansdale. · Additionally, the soil on those lots further contain properties 

nonnally associated with the characteristics of Iansdale silt loam. 

12· Because of the variability of the soil, only tests performed in the 

vicinity of the intended sewage disposal systan can have aey validity with regard to 

the adequacy of the leaChing areas properly to renovate the se,yage effluent fran the 

septic tank, 
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l3 • There is no credible evidence on the record in this matter such as 

to indicate whether the testing done on applicatio~ for pennits first issuecl is 

sufficient to justify their utilization in respect to the subsequent applications on 

the same lot. 

14· Although the regulations adopted by DER under the Pennsylvania Sewage 

Facilities Act, Act of January 24, 1966, P. L. 1535, as amended, 35 P. s, §750,1 et 

seq., in effect on October 16; 1973, did not expressly provide for seepage pit;s, the 

regulations of the Bucks County Department of Health did specifically provide for 

seepage pits under certain specified conditions. 

lS. Although the pennits in this matter were issued on October 16, 1973, 

when Appellants on October 26, 1973, sought to examine the pennits at the office of 

the Bucks County Department of Health, they were infonned that no pennits were issued 

with regard to the Leisure Acres subdivision. However, on or al:x:>ut Novanber 9, 1973, 

Mr. Boyle of the Bucks County Department of Health infonned counsel for Appellant that 

the permits had in fact been issued. The failure of the Bucks County DepartJnent of 

Health to infonn Appellants of the issuance of the permit when Appellants first 

made inquiries on October 26, 1973, misled Appellants into believing that no pent\its 

were issued. 

DISCUSSICN 

Intervenors assert that this Board lacks jurisdiction to hear this m.q.tter 

for the reason that this appeal has been filed zrore than 30 days after the permits in 

question were issued. In this regard we adhere to our fanner ruling of August 5, 

1974, in whiCh we denied Interve!x)rs 1 MJtion to Dismiss. fureover, irrespec-

tive of the reasors set forth in support of our denial of Interveno:JS 1 fution to Dismiss, 

the elements that allow for the filing of an appeal, nunc pro tunc, are present in this 

case. When Appellants irquired of the Bucks· County Department of Health on October 26, 

1973, t.endays after the issuance of the pennits in question, they were infonned that 

the pennits had not been issued. Had they so not been rnisinfonned, Appellants could have 
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filei their appeal within the requisite tine limit. It was only after two weeks 

had elapsei, that the Bucks County Department of Health infonned Appellants 1 counsel 

that the penni.ts were actually issuei on October 16, 1973. Such conduct on the part 

of Bucks County Depart:nent of Health is sufficient to grant an appeal, nuna pPo tunff. 

See Anthony v. Sanitary WateP Eo~ 178 Pa. Super. 78. 113 A.2d 152 (1955), and 

cases cited therein • 

. At the conclusion of Appellants 1 case, Intervenors rroved to dismiss the 

appeal alleging that Appellants ' failei to sustain their burden of proof. Under 

§21. 42 · of the Rules of Practice and Proceiure before the Board, the burden of proof 

is up:m. Appellants to sh& that the penni.ts in question were inproperly issuei. 

In order to detennine the propriety of Intervenors 1 rrotion we must look to the reason 

stated in the appeal and the evidence producei on behalf of Appellants. Appellants 

have statei the following reasons for their appeals 

111. Percolation tests are outdatei. 

112. Maps and pennits inconsistent. 

11 3. Soils not suitable: tests inadequate. 

114. Original percolation tests not near proposei septic systems. 

115. Probable interference with proposei and existing water supply. 

11 6. Insufficient volune in sedimentation pit. 

11 7. Insufficient design data for sedimentation pit. No cross­
section of sedircentation pit. 

11 8. No provision for alternate septic system in case of failure 
of original system. 

"9. Other questions to be studiei and added. 11 

Although Appellants alleged that the percolation tests perfonned were 

outdated, they presented no evidence to shew by what standard the tests could be 

considerei to be outdated. Presunably, there was no· change in the character of 

the soils on the subdivision which would render such tests invalid. Inasmuch as 

Appellants have not citei us any standard by. which the tests could be judged outdated, 

we can only speculate on this issue. Thus, Appellants have not met their burden in 

this regard. 

we are constrainei to agree with Intervenors that the fact that the 

subdivision maps and the permit are inconsistent is of no consequence. The issue 

is not whether the permits correspond with the subdivision map but whether the applica­

tions for the permits properly identify the location of the proposei sewage disposal 
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systan. Thus, even if this allegation is true, it has no significance in this 

matter. 

Appellants sought through their expert, geologist Edwin F. Beemer, Jr. , 

to show that the soils on the entire subdivision tract were unsuitable for on-lot 

disr:osal of sewage. While Mr. Bearer undoubtedly has a grret expertise in the field 

of geology, his testirrony only proves that where he dug holes his observations were 

different fran those of the Bucks County Department of Health personnel who dug holes 

elsewhere. We are of the opinion that such evidence does not prove that the infoiilla­

tion with regard to the actions of the county are erroneous. This is even I!Dre the 

case where the soil is as variable as Mr. Beemer so mnclusively deronstrated. 

Appellants have not sustained their burden of proving allegations 3, 5, 6, 

7 and 8 set forth in their notice of appeal. Thus, with regard to the majority of the 

reasons for appeal, we would be inclined to grant the ItDtion to dismiss were it not 

for the allegation that the original percolation tests were not perfm:med near the 

profOSed septic systems. On that issue, we are of the opinion that Appellants have 

sustained their burden and, thereforer we. dQ .not gr~t: the npt;ion to di~R~t 

Appellants' Exhibit No. 3 conclusively establishes that twO sets of pez:mit 

applications were made, one set in May of 1973 and one set sanetirne later. The first 

set of applications were made in mnnection with the initial subdivision plan which 

mnsisted of 12 lots. Permits were issued on 12 of these lots originally. When the 

plan for the subdivision was altered to include only 11 lots Intervenor submitted 11 

new applications. Although the applications for lots 1 through 11 mrresr:onded to 

lots 1 to 8 and 10 to 12 under the old plan, the location of the septic systan on 

each lot in the new application was different fran what it had been for the same lots 

on the prior applications. Nevertheless, there were no new tests made in mnnection 

with the new applications. The 'WOrk sheets of the Bucks County Department of Health 

pertaining to the applications indicated, for the nDSt part, that the new permits were 

issued on the basis of the infonnation and t~?sts made in connection with the old pennits. 

The Bucks County Departrrent of Health adopted rules and regulations relative 

to on-lot sewage disposal systems and minill1um technical standards governing such systans. 

It is clear fran these technical standards that .permlation tests are to be made in 

the area of the pror:osed absorption site. See §8.2(1) of the Bucks County technical 
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standards. To the extent, therefore, that Bui::ks Comrty Depari:Irent of Health failed 

to cx:>nduct percx:>lation tests on the new application prior to issuing a permit in 

response thereto, it failed to abide by its own regulations and technical standards. 

Thus, the permits were .improperly issued for the reason that no new perrolation 

tests were made at the location of' the proposed new seepage pits or beds. 

The necessi-ty for taking perrolation tests at the place where the seepage 

area is proposed to be located is to detennine the renovative capaci-ty of the soils 

at that spot. This, especially, must be done where the characteristics of the soil 

in question are so variable. The rather perfuncto:r.y nature vdth which the Bucks 

Coun-ty Deparbnent of Health treated the serond set of applicatiors cannot be rondoned. 

It has the responsibili-ty to carry out those provisions of the Pennsylvania Sewage 

Facilities Act, supra, relative to the issuance of penni.ts in Bucks Coun-ty. As a public 

health agency, Appellee should have been as Irnlch concerned with adherence to proper 

standards as it was, apparently in this case, to facilitate the purposes of Intervenors. 

In Committee to Preserve ~ll Creek v. Secretary of Health, 3 Pa. Common-

wealth ct. 200, 281 A.2d 468 (1971), Commonwealth Court said: 

''We have included above a verbatim rendering of portions 
of the appellants' appeal to. the Secreta:r.y. Our purpose was to 
indicate that rrost of the grounds relied upon would rot justify 
relief if proved, and oopefully thereby to avoid the flood of 
appeals anticipated by the Secreta:r.y. The appellants ' interest 
entitled to the protection by appeal is that the facili-ty to be 
ronstructed on their neighbor's lot be installed in aecx:>rdance 
with official standards. That the application may be inartful, 
or that appellants were not consulted by the Coun-ty Health Depart­
ment, or that the percolation tests are inconsistent with a govern­
ment soil survey, or that appellants are of the opinion that the 
grant of the permit will resUlt in' 'grave danger to health and 
welfare of surrounding landowners and the cx:mnunity at large,' 
accord the appellants no standing. Their allegations that the 
permit as granted is rontra:r.y to standards of the Department 
and inconsistent with the application, do." (3 Pa. Commonwealth 
ct. at 207-208). 

We are of the opinion that the failure of Bucks County Department of Health 

to ascertain the reoovative capacity of the soils at the precise location of the 

seepage areas in these applications am:runts ·to a failure not only to adhere to its 

own rules, regu;tations and standards, but also those of DER. 

Appellants belatedly raised the issue that under DER regulations in 

effect at the time the permits herein were issued did not penni.t seepage pits to be 

utilized as a method of renovating effluent fran septic tanks. Because we have decided 

this matter on another issue and because this question was not raised in Appellants' 
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notice of appeal or their pre-hearing I!IE!l'Orandun filed with the Board, we decline 

to rule on this cx:mtention. z.breover, inasmuch as the Pennsylvania Sewage Facilities 

Act, supra, has been substantially amended and DER has issued new regulations under 

these amendments, we are of the opinion that a ruling on this question would serve 

no useful pl.lJ:1Xlse at this time. 

CXN:LUSIONS OF IAW 

1. This Board .has jurisdiction over the parties and the subject matter 

of this proceeding. 

2. Appellants have met their burden of showing that the second set of 

permits issued to Intervenors were inprop&ly issued. 

3. Tests of the renovative capacicy of soils to acccrrodate septic tank 

effluent IlU.lSt be made at the place where the seepage area is to be located. 

4. It was inproper for Bucks C01.mcy Department of Health to grant 

Intervenors' permits for on-lot sewage disposal systems where no peroolation tests 

were perfonred on the seepage areas proposed in the application. 

ORDER 

AND NCM, this 18th day of July, 1975, the actions of the Bucks County 

Department of Health on October 16, 1973, in issuing pennits for on-lot sewage disposal 

systems with respect to IDts nunbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and ll are hereby 

set aside and the appeal of Andrew D. and Ibrris B. Bulkley, Appellants, is hereby 

sustained~ 

DATED: July. 18, 1975 

ENVIRCNMENTAL HEARJNG BOARD 

PAUL E. WATERS 
Chain"nan 

. MEmber 
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In the Matter of: 

<XXJNI'Y <n1MISSIONERS 
OF D~1ARE <X>UNTY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARiNG BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

Docket No. 74-261-D 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Joanne R. D~, Me:nber , July 18, 1975 

... This case grCMs out of an air p::>llution abatement order issued by the 

Department of Environmental Resources (hereinafter Department) to the County 

carmissioners of Delaware County on March 21, 1971. After appeal of that order 

follc:Med by negotiations between the Department and the County and revisions 

of the DepartirentS Regulations governing air p::>llution, that order was withdrawn 

and the County applied for, and on January 3, 19:;>3, was granted a temporary vari­

ance fran ambient air quality standards under chapter 141 of the Department's 

Regulations. The variance, which was not appealed by the County, called for 

the installation of air p::>llution controls at the County's three incinerators 

that wotiid re~mlt in canpliance with ambient air quality standards by Decerrober 31, 

1974. In August of 1973, the County by letter to the Department requested an 

extension "of the implementation schedule set forth in the variance" • The letter 

did not give a date by which ccrnpliance would be acccrnplished. In the next year 

and rrore during which the Departrrent and the County were in ccmnunication 

concernin9" the County's air pollution control program, the Department on several 

occasions infonne.d the County that the extension request could not be acted upon 

unless a plan and a tine schedule for canpliance were suhni tted. Because the 

requested infonnation was not submitted, the Department denied the County's 

request for an extension of its variance by letter dated November 7, 1974. The 

County ?ppealed that denial. 

The Departirent has rroved tO dismiss the County's appeal on the ground 

that since the request for an extension of the variance did not ccrnply with the 
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Depari:Iilent's Regulations, it could not be granted as a matter of law. An 

a.rgtment on the motion was held before the Board en· bane on June 16, 1975. 

'!be facts here, on this state of the record, are sorrewhat difficult 

to penetrate. '!be original variance order directed the COunty to file a detailed 

plan for reduction of emissions at its incinerators by July 2, 1973, to sul::rnit 

copies of purchase orders for the 'necessary equiprent by August 1, 1973, and to 

begin, by Novenber 1, 1973, the construction necessary for canpliance. None of 

these requirerrents of the variance order were met by the COunty. The COunty 

asserts, however, that though it may have been slc:M, it is making an effort to 

canply, as attested by the fact that it has had its con_sultant prepare a detailed 

study pro:PCJSing alternative systems of solid waste management for the County. 

Apparently the COunty has not yet finally detennined what its solid waste management 

plan will be, but it may adopt a plan that will use landfills for solid waste 

disposal and phase out o.u of its three incinerators, thus ending the need for 

air pollution control at those incinerators. Its adoption of this plan or any 

other, hc:Mever, depends on the approval of the plan by the COunty's constituent 

rrn.micipalities. The COunty argues that it is or was "il~I:cssible" for it to sul::mit 

a conpliance schedule since it could not knc:M when a managarent plan would be 

adopted by the nrunicipalities. The county also asserts that it put out specifi­

Cations for bids on air pollution control equipnent (not until January, 1975, it 

should be noted) for its Nurrber 1 incinerator (which would be retained under any 

of its solid waste management plan proposals), but that no bids were received and 

it was therefore "impossible" for it to canply with the tellt1S of the variance. 

'· Under Section 13.5 of the Air Pollution control Act, Act of January 

8, 1960, P .L. 2ll9, §4013. 5 (a) , the Department is authorized to gi-ant "temporary 

variances" upon such terms and conditions as Regulations adopted by the Envi ... 

ronrrental Quality Board shall prescribe. The statute makes no mention of renewals 

of variances, but it does not appear to us, and it is not asserted by the COunty, 

that the Regulations with regard to variances and renewals of variances are 

unauthorized or unreasonable. Thus, for present purposes, canpliance with Chapter 

141 of the Rules and Regulations of the Departrrent, 25 Pa. COde Chapter 41, et seq.~ 

is essential to the grant of a variance or a renewal of a variance. 

The Department cites several ways in which the requested extension here 

failed to canply with the Regulations. First, it claims that the County asked in 

effect for an iroefWte ex~ion, and points out that under pection 141.4 (a) of 

the Regulations the Department has no r:aver to grant a renewal of a variance for more 

than one two year period. Regulation §141. 4 provides: 
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" (a) Any tanporary variance granted pursuant to 
this Chapter shall be granted for a period of time not 
to exceed three (3) years, and may be renewed for only 
one (1), additional period of time not to exceed the 
period of time for which the variance was originally 
granted or two (2) years, whichever is shorter. 

" (b) A petition for the renewal of a tanporary 
variance shall be submitted to the Depart:Irent at least 
sixty (60) days prior to the expiration of the period 
for which the variance was originally granted, and shall 
comply with the requirements of § 141.11 of this Title 
(relating to filing petitions for variances)." 

Although we agree (and so does the County) that the Departrrent can only grant a 

two year renewal 1 we do not think the fact that the County did not specify a two­

year extension in its letter of request meant that the Department could not grant 

~ renewal. Although Section 141.4 describes the pc:Mers of the Depart:rrent with 

regard to tenns of variances and renewals of variances 1 it does not prescribe the 

requirerrents for the contents of requests for variances or renewals. 

The IrOre substantive deficiency in the request was the failure to oamply 

with Regulation 14l.ll governing the contents of petitions requesting variances or 

extensions of variances. See Regulation §141.4 (b), supra. The County's request 

for an extension consisted sinply of a short two paragraph letter stat,ing that, 

since the future of incineration also depended on adoption of a solid waste 

managerrent plan, the County wanted an extension for inplementation of the air 

pollution control plar. dt its incinerators "until such time as the management 

plan has been approved and it is detennined that incineration will in fact, 

continue to be utilized." The County argues that it did not submit a petition 

because it was sirr.ply asking for an extension of time to implement the plan 

submitted in its prior petition for a variance. V.hlle the County 

may be entitled to rely on the prior petition for many of the facts supporting 

its requested extension, we think that §141.4 (b) and §14l.ll require at the 

least the submission of a plan and time schedule for canpliance in connection 

with the request in accordance with the follCMing sections of §14l.ll: 

" (5) A detailed plan setting forth all steps the 
petitioner proposes to take to reduce anissions to 
a level JJerrni tted by this Article, including a sched­
ule indicating the dates upon which each intenrediate 
step would be rompleted, and the date upon which full 
compliance with the standards and requirerrents of this 
Article would be achieved. 

" (6) The reasons why the petitioner feels full 
oampliance with the standards and requirements of 
this Article cannot be attained at any time prior 
to the date of full oampliance set forth in the 
plan of the JJeti tioner. " · 
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under section 141.2 the Depart:rrent is required to grant a variance only if it 

finds the following: ' \ 

11 (1) Such action will not prevent or interfere 
with the attainment or maintenance of any ambient air 
quality standard contained in this Article within the 
time prescribed for the attainment of such ambient air 
quality standard by the Clean Air Act. 

11 (2) The quantity and level of emissions fran the 
source at the expiration of the tenporary variance are 
likely to canply with the applicable standards of this 
Article. 

11 (3) Such action is reasonable considering the 
toxicity and other effects of such emissions on the· 
public health, safety and welfare, the meteorological 
factors affecting the dispersion of the e!T'issions, .-,--
the land usE:. characteristics of t.llP areas affected 
by the emissions, efforts taken by the petitioner to 
canply with those orders and regulations of the 
Department ·which were in effect prior to the effective 
date of this Chapter and which are related to those 
contaminants which are the subject of the petition, 
the status of canpliance of the petitioner, and any 
other relevant factors. 11 

The Q:lunty argues - on literal rather than logical grounds - that this section 

applies only to initial grants of variances, not renewals. But we think that 

the Department must consider these policies and goals in acting on any requested. 

deviation frcm the air pollution standards, whether by variance or renewal of a 

variance, and that it is impossible for the Department to consider whether these 

standards will be rret in connection with a renewal if the applicant does rot sul:rnit 

a plan and tirre schedule in accordance with Section 14l.ll.1 

Whatever the facts may be here, we think that the Depart:rrent ca'11'10t 

operate in a vacuum and grant an extension of a variance where no plan or schedule 

for ccmpliance have been sul::rni tted either under the tenns of the original variance 

or in connection with the requested extension. t'Jhile it may be that the Ctlunty 

is having difficulties getting agreement on a plan and even that the Department 

is well aware of those difficulties, the Depart:rrent cannot grant an extension 

of a variance unless the substantive requirements of the Regulations governing 

variances are complied with. 

As an additional groun:i for disnissal the Deparl:lTient points out that the 

Q:lunty did not carply with the re;ruirenents of Regulation Section 141.12 and 

1. Note that §13. 5 of the Air Pollution Control Act, supra, which authorizes the 
grant of tanporary variances under Regulatio~ to be adopted provides: 

11 
••• such rules and regulations shall not authorize the grant 

of a variance which will prevent or interfere with the attain­
ment or maintenance of any ambient air quality standard imposed 
by Federal law within the time prescribed by such· law for the 
attainnent of such standard. 11 
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141.13, which require the publication of notice by applicants for variances or 

"petitions for renewals of variances". The County has no excuse for this failure 

other than its belief that if the Department were really conce..'I'"Jled with these 

technicalities it should have mentioned this deficiency prior to the filing of 

a rrotion to disniss. While a petitioner cannot rely on the Depart:rrent to tell 

it what it must do to ccmply with the Regulations, we are inclined, consonant 

with our resolution of the maj<?;- issue as discussed below, to give the County 

tilre to cure this defect. 

The problem here is clearly one of timing. The County is "WOrking on 

solving its air pollution control problems in connection with its oolid waste 

management problems, but it apparently is or was not yet at the point of deciding 

on or implementing .CI. plan that was to have resulted in canpliance by Decanber 

31, 1974, under the te.nns of its initial variance. We think that under 

ordinary circumstances this ~al 'l'lould have to be dismissed because, under Chapter 

141 of the Regulations, the Department simply does not have authority as a 

matter of law to grant a renewal of a variance where no plan or schedule for 

canpliance with air pollution control standards has been sul::mitted. We are, 

however, mindful of the practical difficulties that a political entity faces 

in developing a plan that requires the approval of a number of constituent 

municipalities and mindful also that the tirre limits set by the Department may 

have been nearly "impossible" to meet under such circumstances. Further, we 

are unclear as to whether or not the County now has a finalized plan it could 

sul::mi.t, ·and we feel that the obligation of this Board, which is quasi-judicial 

in nature, is to encourage ccmpliance with the environmental laws rather than 

to adhere to strict rules of non-suit. Therefore, we will give the County 45 

days to perfect its renewal request by sul::mitting_ a plan and schedule to the 

Department and canplying with the filing and notice requirements of §141.12 

and §141.13. If the County does take the necessary action to perfect its 

request, the Department can then act upon the sul::mi.sslon as it sees fit, and 

.i.f the County is dissatisfied with the Department's action, an appeal will 

lie to this Board. As we interpret Regulation 141. 41 (a) , the Department 

cannot grant an extension of the variance beyond, Decerrber 31, 1976. If the 

County does not, within 45 days fran the .date of this Order, certify to this 

Board that it has sul:mitted to the Department an air pollution control plan 

and schedule for canpliance and has ccmplied with the requirements of §141.12 

and §141.13, its present appeal will be dismissed. 
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As we are disposing of this matter on the ground of noncanpliance 

with the Regulations, we do not deem it necessary to rule on the Department's 

other grounds for dismissal. 

ORDER 

A."'D NCJiil, this 18th day of July, 1975, it is hereby ordered that 

the Appellant shall have forty-five (45) days (.Jr until Monday, September 

1, 1975) to perfect its request for a renewal of its variance by canplying 

with the requirerrents of Regulations 141.ll, 141.12 and 141.13 in conformity 

with this opinion. If within that time, the Appellant· does not certify to 

this Board that it has taken such action, its appeal will be dismissed. 

, ' 

DATED: July 18, 1975 

ENVIRONMENTAL HEARING BOARD 

PAUL E. WATERS 
Chairman 

Member 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

OOI.ORES M. GCNIXlS, APPELLANr, and 
MRS. MARY BOBNAR, JNI'ERVENOR Docket No. 73-421-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
AND U. S. STEEL CORPORATION, INI'ERVENOR 

ADJUDICATION 

BY THE BOARD, July 24, 1975. 

' . 

This case involves three appeals fran the grant by the Departrrent 

of Envircrunental Resources {hereafter, Depart:Irent) of three pennits to u.s. 

Steel Corporation {hereafter, u.s. Steel) for it to operate a disiXJsal area 

for washing plant reject material in Carrell Township, Washington County, 

Pennsylvania. The Appellants are Dolores M. Gondos· and Mrs. Mary Bobnar 

{hereafter, collectively Appellant ) • The three appeals were fran the grant 

of each of these peDlli ts, and were consolidated under the above caption and 

docket number. All ·three appeals are adjudicated herein·;--

The Hearing Examiner in this case was Dr. Robert Broughton, fo:r:rrer 

Chainnan of the Board. His prciXJsed adjudication is adopted by the Board with 

several modifications. 

FIND~S OF FACr 

{1) The three pennits the grant of which was appealed frcm were: 

{1) A "PeDllit for Coal :Refuse Area", peDllit No. 50065, issued September 20, 1973; 

{2) A Water Quality PeDllit, No. 6373204, issued Novanber 21, 1973; and {3) A 

Water Obstructions Act Permit, for two dams across an unnamed tributary of Pidgoon 

Creek, No. 6373602, issued-November 19, 1973. 

{2) Separate appeals were taken fran the grant of each of these permits, 

which appeals were consolidated under the aboVe caption. 

{3) At the trial, Appellants on the first day did not appear. Able 
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counsel for Appellants did appear, and requested a continuance on the grpunds 

that he had been retained only one week previously, and was unable to prepare 

adequately. This was opposed on the grounds that a prior hearing had already 

been continued at Appellants 1 request, qnd that they should have sought counsel 

earlier, and that a number of witnesses were already present, at sane expense, 

on that day. Upon U.S. Steel offering to assurre the burden of going forward, at 

least for that hearing day, the continuance was denied. 

(4) The permits in question are for. a "coal mine refuse disposal area", 

the refuse in question being material that is sorted out and rejected by the 

coal washer associated with u.s. Steel 1 S Maple Creek Mine in Carroll, Fall&field, 

and Nottingham TC111n9hips, Washington County, Pennsylvania. 

(5) The present refuse area, which has been used in the past by u.s. 
1 

Steel, being inadequate for future needs, u.s. Steel sought permits for a new 

area during 1973. This was at a tilre when the Department wa!:' 1n the process of 

developing regulations governing coal mine refuse disposal areas under the Solid 

Waste Management Act, Act of ~Y 31, 1968, P.L. 788, No. 241. 

(6) U.S. Steel 1 s permit applications for a new disposal area for the 

Maple Creek Mine became a test case or CXllllpCU"ison rrodel for the developnent of 

such regulations for two reasons: (i) ]:;facause of the congruence in tilre, and 

(ii) because the Department regarded the existing disposal area as being as 

close to a rrodel operation as existed in Pennsylvania. 

(7) The Department did consider alternative methods and locations for 

disposal;-specifically-sane nearby--abandoned strip mines, and redeposition in 

the mine, and concluded "in the last analysis that if coal was ~ be mined at this 

mine, that they would have to put the coal refuse where U.s. Steel proposed it." 

(8) No evidence was introduced tending to she111 that the issuance of 

any of the permits was in violation of any applicable regulations or statutes govern-· 

ing the Departnent, including Article I, Section 27 of the Constitution of Pennsylvania. 

Such evidence as was introduced relative to these matters tended to she111 that all 

such regulations, statUtes and constitutional provisions were (and would be) 

oomplied with. 

DISOJSSION 

Appellants raise three argurrents in -support of their position that 

the Depart:Irent abused its discretion in granting the permits at issue: 

-224-



(1) The pennits were issued in violation of §91.26 (a) of the 

Regulations of the Department, because u.s. Steel was in violation of State 

environnental standards at its Clairton Coke rk:lrks in Allegheny County. 

(2) The activities pennitted would be in violation of the Zoning 

Ordinance of Carroll Township. 

(3) The pennits were issued without following the procedures re­

quired of the camonwealth as trustee of Pennsylvania's public natural re• 

sources under Article I, Section 27 of the Constitution of Pennsylvania. 

We will take these in order. 

Section 9i. 26 (a) applies in teJ:ms only to require· that a (water) 

waste clisc:harge pemri.t be denied if the applicant for such a waste discharge 

pe:onit is discharging wastewater in violation of an order or requirement 

' (including presumably a regulation or penilit condition) of the Department,! 

There may even be sane question whether §91.26 (a) was in'temcJ to apply to 

situations where it is an;)ther plant of the applicant that is in violation, 

although· there does not appear to be any reason to so limit it. Noncanpliance 

at aey plant may be sane i.rrlication of inability or unwillingness, or sane 

canbination thereof, of the plant operator to canply. The hypothesis behind 

§ 91. 26 (a) seems to be that noncarpliance not only may be, but is evidence of 

such inability and/or unwillingness. To the extent that unwillingness is the 

reason and problems at different plants eire similar, nono:m~pliance at one plant 

will be relevant to the Department IS belief that canpliance iS lesS likely to 

cc:me about at another plant. 

It is true that noncompliance with environmental regulatiOns other 

than those dealing with water would also be relevant, to the extent that such 

noncarpliance was due to unwillingness. The regulation, however, is limited 

to consideration of noncompliance with water pollution standards. Furthenrore, 

to the extent that such violation might be considered apart from the regulatory 

provision, § 91.26(a), the one cited instance of violation of air pollution 

st.and.:u:ds, at u.s. Steel's Clairton Cokeworks, was not shewn to have been due to 

1section 91.26(a) provides as follows: 
~'i'hen considering applications caning before it, the 

Departrrentshall take notice of the failure of the appli­
cant to comply with aey of its prior requirements or 
orders respecting sewerage or industrial waste disposal 
and shall consider the application favorably only if, in 
its opinion, there are sufficient extenuating reasons for 
the failure or if the public interest as affected by the 
proFQsed project warrants favorable action, in which 
case the Departinentshall include suitable conditions re­
specting o::xrpliance with its unfullfilled requ.irerrents 
in any permit which it may authorize. . . . 
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an unwillingness to oorrply. (The opinions of Ccmronwealth Court~ and of the 

Allegheny County Court of Connon Pleas3, of which we were requested to take 

judicial notice, were not conclusive on this point.) 

We hold that neither the letter nor the spirit of § 91.26(a) was 

shown to have been violated in this case by the issuance of the permits in 

question. 

(2) It is clear that, at the time the permits in question were 

issued, the use of the land in question for a coal mine refuse disposal area 

would have been in violation of the Carroll Township Zoning Ordinance 4• We 

are convinced, however, that that does not invalidate the permits. 

The Departnent is not in the business of enforcing local zoning 

ordinances. The Departrrent is required, as a trustee of the public natural 
I 

resources of the Ccmronweal th, to consider and take into account specifically 

the environrcvental factors required by Article I, Section 27 of t:he Constitution of 

Pennsylvania5• The requirerrent that it act as the trustee may at times rrean 

that the Departrrent refuses to permit (or 1 as in Fo:::: v. CommomJeaZth6 to aid 

by providing pUblic capital facilities for) activities that cou1a be permitted 

by local zoning ordinances, or at other tirres that the Department permits 

activities that would be in violation of local zoning ordinances, The latter 

is what the Department did in this case. The Depart:Irent may, and at tirres, 

should consider local zoning ordinances in deciding whether an activity is 

environrcventally hannful; however, where the Depart:Irent has studied the 

environrcvental impact of a particular activity, in canpliance with its con-

2corrmo~eaZth v. United.States SteeZ Co!'Poration, 15 Pa. CoimDnwealth ct. 184, 
A.2d (1974), 

3commonweaZth of PennsyZvania and County of AZZegheny v. United States SteeZ 
Corporation, No. 1550 April Term 1972, Equity. 

4'1h~ Ordinance and Map admitted into evidence as Appellant's Exhibits D and 
c, respectively, shaw the area in question as being rrostly in an "Agriculture" 
zone, with a portion being in a "Conservation" zone. "Neither, as defined in the 
Ordinance, includes anything like a coal mine. refuse disposal area as a permitted 
use. 

5Article I, Section 27 provides as foll<:MS: 

"Natural resources and ·the ~lie estate 
Section 27. The people have a right to clean air, 

~e ~ter, and to ~e preservation of the natural, scenic, 
histor~c and estl'letic values of the environment. Penn­
sylvania's public natural resources are the ccmron 
property of all the people, including generations yet to cane. 
As trustee of these resources, the Ccmronwealth shall conserve 
and maintain them for the benefit of all the people." 
6 . 
E.H.B, Ilxket No, 73-078 (Issued May 16, 1974), 
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trolling statutes and Article I, Section 27, and has concluded reasonably that a 

pennit should be granted, it is not bound to deny the pennit because the activ­

ity is not pemitted by a local zoning ordinance. 7 

(3) Although the Depart:Irent is not bound by local zoning ordinances, 

the Departrrent I!U.lSt thoroughly consider whether the full range of values pro­

tected by environrrental protection statutes and by Article I, Section 27 of the 

Constitution of Pennsylvania will be adversely affected by the Pemit in question. 

Payne v. Kassab~ 11 Ccmromealth ct. 14, 312 A.2d 46 (1973)., Buaks County 

Commissioners v. Pennsylvania Public Utility Commission~ ll Pa. Ccmronwealth Ct. 

487 1 313 A.2d 185 (1973) 1 Fo:c v. Commo1'/1lJealth~ supra. 

camonwea.lth Court, in Payne v. Kassab~ ll Pa. CamomeaH:h Ct. at 
' 

29-30, 312 A.2d at 94, stated a threefold test for detemining whether the 

Camonwealth has met its duty under the Constitution: 

" ••• (1) Was there compliance with all applicable 
statutes and regulations relevant to the protection of 
the Ccmronweal th 1 s public natural resources? 

"(2) Does the record derronstrate a reasonable effort 
to reduce the environmental incursion to a minimum? 

"(3) roes the environmental hann which will result 
from the challenged decision or action so clearly 
outweigh the benefits to be derived therefrom that 
to proceed further would be an abuse of discretion?" 

In addition, in Fo:c v. Commonwealth~ supra~ this Board specified, in connection 

with the problem there before it (which was sarewhat different from the problem 

at issue in Payne v. Kassab~ supra) that a reasonable trustee should, in eval­

uating a particular use of a particularly valuable resource, consider alter-

native uses. 

In this case there was no testirrony (as there was in Fo:c) that the 

area in question had special value as, e.g., a rare ecosystem, existing or 

potential park, or significant recreational area. Mr. Elias E. Nickman, 

regional solid waste coordinator for the Depart:Irent, called by u.s. Steel 

as a witness, did testify, hcwever, that the Departrrent considered alternative 

7UnleSS the relevant Ordinance allCMS 1 or is changed (or a variance issued) 
to allCM, the activity in question, then that activity will p}:esumably not take 
place. Canpliance or noncanpliance with the zoiling ordinance, havever, is not 
the Depart:Irent 1 s responsibility. 
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ways of disposing of the refuse material. All of them were either inadequate 

or appeared to the Depa.rt:mmt to create .nore problems than the one in question. 

'!he Depa.rt:mmt' s conclusion was that ,if coal mining were to take place at all 

at this location, this area would have to be used. 

In addition the testinony indicated that the tests laid down by 

Ccmronwealth Court were very adequately met:· First, the Depa.rt:ment did con­

sider all applicable environxrental control statutes, and detennined that they 

would be CO!Tplied with. Second, the record does indicate an effort to reduce 

environrrental incursion to a rnin:i.mum. 'Ihird, there was no specific or 

generalized environrrental harm, or risk of such harm, proved which we could 

say outweighs the benefits of the action to any extent. 

While we can certainly sympathize with the fact that no one wants 

a coal mine refuse disposal area to locate right next to them, we must look 

primarily to the broader interests of the ccmnunity, both 'wit:l"- :r_espect to 

environrrental impact, and with respect to the social and econanic .bnpact 

of an action of the Depa.rbrent. Here, a potential for environrrental harm 

clearly exists; but the Department took numerous precautions, and was satis­

fied that that potential hann would not becare actual. It is the Depa.rt:mmt' s 

responsibility to make exactly such judgements relative to the whole range 

of permits it is authorized to issue. 

'!here was no indication, here, that the Department was wrong, rruc:h 

less that it had abused its discretion. 

CONCLUSIONS OF I.JWl 

(1) '!he Board has jurisdiction over the subject matter of this 

appeal and over the parties before it. 

(2) The Department did not abuse its discretion, under any law 

or statute of the Ccmronwealth, in granting the pennits here at issue. 

(3) The Department is not precluded, under § 91.26 of its 

regulations fran granting the penr.its here in question. 

( 4) The Depa.rt:mmt is not precluded from validly granting the 

permits here in question ~use at the time of issuance the activity 

contemplated by those pennits would have been in violation of the rrunicipal 

zoning ordinance governing the use of the land involved. 
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ORDER 

AND NCM 1 this 24th day of July 1 1975 1 the action of the 

Departnent in the above captioned case is affinned and the within appeal is 

dismissed. 

DATED: July 24 1 1975 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

DEAKE G. PORI'ER, Appellant 
and MISS CLARA VANDERSLICE for 
CONCERNED TAXPAYERS OF COLUMBIA COUNTY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
COLUMBIA COUNTY SOLID WASTE AUI'HORITY, et al 

Docket No. 74-205-W 

ADJUDICATION 

By Paul E. Waters, Chairrncin--July 31, 1975 

This matter cares before the Board as an appeal frc:rn the approval by 

the Department of Environrrental Resources, hereinafter DER, given to the Columbia 

Co1.mty Solid Waste Authority, hereinafter Authority, to open and operate a land­

fill in Mt. Pleasant Township. Appellants-, Deake G. Porter and Clara Vanderslice, 

are citizens of the co1.mty who opp:::lse the landfill not only for environmental 

reasons, over which we have jurisdiction, but for a myriad of reasons over which 

this Board has no control. A supersedeas was requested early in this lengthy pro-

ceeding, and was denied for reasons outlined hereinafter. 

FINDINGS OF FACT 

1. Permit #100924 for construction of a solid waste disp:::lsal facility 

was issued to the Columbia Co1.mty Solid Waste Authority on J1.me 15, 1973, by DER 

in resp:::lnse to a detailed application including required phase I and II rrodule 

sul:mi.ssions. 

2. The landfill authorized pursuant to that permit was inspected by 

DER on August 16, 1974, and approved for operation which began on August 19, 1974. 

3. The inspection revealed that the leachate collection pipe was 

connected to the holfug tanks and that an agreement had been entered into with 

the Bloc:rnsburg Sewer Authority to treat the leachate and that a pump was present 
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on the site for recirculating the leachate. 

4. DER approved the use of two 1,00.0 gallon asphalt lined con­

crete holding tanks as an interim leachate collection facility instead of the 

original p:>nds called for in the application. 

5. The contract with the Blocmsburg Authority was never carried out 

because of capacity limitations of the plant. 

6. The Authority is presently recycling the liquid accumulation 

caning fran the landfill although no substantial arrount of leachate was ex-

pected in the beginning months of operation. 

7. After the plans were approved, the Authority made many altera-

tions in the construction and intended operation plans, sane of these were ap-

proved by DER but it appears that sane did not recei~ prior approval. 

8. The single most important change was made as to the type of liner 

which was to be used to cover the landfill site before any refuse cells were 

dep:>sited. Although not the subject of testiroony, we infer that either DER, 

the Authority or both, did not deem it safe to rely Up:>n the soil alone to pro-

teet the waters of the Ccmronwealth fran degredation. 

9. The uncertainty which seems to have penneated this operation fran 

the very beginning, was accentuated by a last minute change in liner material-­

fran an. asphalt rranbrane over a sand base to an asphalt cement spray known as 

AC-20, 1 made on the very day it was to be put in place. 

10. The Authority made extensive efforts to obtain a site for solid 

waste disp:>sal which would meet the requirements of DER. 

DISCUSSICN 

This controversy has called forth the very best efforts in tempera-

ment, patience, legal skill and perception. The long, drawn out hearings covering 

many rronths and hundreds of pages of testiroony brought personal attacks and 

aspersions cast Up:>n the Hearing Examiner, his integrity and knowledge of the 

law, by one not an officer of the Court, having been admitted to practice law 

1: What we have referred to as a liner is a sub-base with a small arrount of 
AC-20 and 2 inches of concrete base known as arniesite, sprayed with hot as­
phalt material at the arrount of 1-l/2 gallons per square yard, which hardens in­
to an i.np=rvious area over the landfill site, On top of this the refuse is 
then placed in bulk loads, canpacted by a large piece of machinery and then a 
layer of earth placed on top of it again canpa.cted before another "cell" of re­
fuse is placed on top of that. 
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before no bar in this State. The clearest difference we have in this matter with 

the Appellants, is our honest belief that no matter what decisions we make, we 

could be in error. This is a possibility never once considered by them, as they 

denied their o.vn fallibility, by assuning that any disagreement with their position 

arose fran corrupt rroti ves. 

The Solid Waste .Managerrent Act, Act of July 31, 1968, P. L. 788 No. 241 

has as its primary purpose to bring control to the activity of collecting and dis-

posing of refuse throughout the camonwealth. Because of the nature of solid 

waste and its long range ability in landfills to create a by-product known as 

leachate, which is a pollutant, The Clean Streams Law, Act of June 22, 1937, P. L. 

1987, as amended, 35 P. S. 691.1, et seq. , must l::e read in conjunction with it, 

to resolve the many issues raised by this appeal. In addition, ·the Constitution • 
of Pennsy:t.vania, Article I, Section 27 rt:M provides: 

"The people have a right to 
clean air, pure water, and to the 
preservation of the natural, scenic, 
historic and esthetic values of the 
environrrent. Pennsylvania's public 
natural resources are the ccxmon 
property _of all the people, in­
cluding generations yet to come. 
As tiustee of these resources, the 
camonweal th shall conserve and 
maintain them for the benefit of the 
people." 

This is the legal basis upon which the appeal must sit if it is to l::e success-

ful. Much of the "testirrony" which was offered, and I use the term loosely, 

was totally unrelated to the above indicated provisions as we are given to under-

stand them. We consistently rejected statements regarding the cost of the land-

fill and the outrage thereby caused to the taxpayers. It is true that the Solid 

Waste Management Act, supra, refers to "econanic loss" 2 as one item which the 

Act was_ intended to prevent. Although there is sare question as to whether this 

language refers ~ the cost to taxpayers in obtaining a landfill, as opposed to 

._,. . 
2. Solid Waste Managarent Act, Act of July 31, 1968, P. L. 788, 35 P. S. §6002: 

"It is hereby determined and declared as a matter of legislative 
finding that, since .improper and inadequate solid waste practices create 
public health hazards, environmental pollution and ~conomic loss~ it is 
the purp:>se of this act to: 

"(1) Establish and maintain a cooperative state and local pro­
gram of planning and technical an,d financial assistance for CC~~prehen­
sive solid waste management; 

"(2) Utilize, wherever feasible and ·desirable, the capabilities of 
private enterprise in acCC~~plishing the desired objectives of an effec­
tive solid waste management program; and 

"(3) Require permits for the operation of processing and disposal 
systems." 
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loss due to dis:r:osal iTEthods used where there is no penni tted solid waste 

system, we believe that issue to be outside of our jurisdiction. DER is not 

authorized to refuse the grant of a pennit based on the cost of the project. 

The only State funds authorized in the Act are to be used for planning, and 

not the purchase or maintenance of a solid waste diSFQsal area. 3 'This leads 

us to the conclusion that, inasmuch as DER has no authorization to grant or 

refuse a pennit based on the cost involved, which it does not pay in any event, 

this Board cannot review actions of DER based on that consideration. 'This is 

not to say that honest, hard working taxpaying citizens have no remedy when un­

scxupulous public officials fraudulently divert funds as alleged by Appellants 

in this case. Clearly, they do have a remedy, criminally by bringing the infor­

mation to the attention of the District Attorney and the Justice Depart:Jrent, 

civilly, by actions to recover public funds and, firuUly, the very cornerstone of 

our system of governrrent, the ballot, can be used to rerrove fran office those 

unfit to serve. We say all of this having said it many times before during the 

hearing, only because for sane reason Appellants could not or would not believe 

it when orally ccmnunicated. Perhaps the written word will help. In any event, 

it will clearly penn:i.t a review of these legal conclusions on appeal. 4 

DER has consistently maintained that the Board has no jurisdiction in 

this case because there ~s no appeal fran the issuance of the pennit within 30 

days of the June 15, 1973, date. Undoubtedly that would have been an appealable 

action. The Authority, however, was notified by DER that the landfill for which 

the pennit had been issued could not begin operation unless and until DER made a 

final inspection and consented to the operation. It would take a very narrow 

construction, indeed, of the review :r:ower of this Board, to hold that when the 

3. Solid Waste Managerrent Act, Act of July 31, 1968, P .. L. 788, 35 P. s. S6012(a): 

"(a) The depart:rrent is authorized to assist counties, rmmicipalities, 
and authorities by administering grants to pay. up to fifty percent of the 
costs of preparing official plans for solid waste management systems in 
accordance with the reguirerrents of this act and the rules, regulations 
and ~tandards adopted pursuant to this act, and for carrying out related 
stuches, surveys, investigations, inquiries, research and analyses." 

4. Appellant argues that the Board has jurisdiction over fraud cases be­
cause DER has cited a case indicating that a late appeal can be accepted a.S 
timely by the Board in the event that fraud prevented its tilTEly filing. Of 
course only the latter is good law but it shows vividly the truth of the old 
saying that "a little knowledge is a dangerous thing". This lack of under­
standing of the rules of law and their many exceptionS caused this hearing to 
take much longer because the Examiner, at every opportunity, tried to briefly 
explain the legal implications of various aspects of the case, only to be 
charged with bad intentions by those he sought to help. 
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representatives of DERwent to the site, made a final inspection and authorized 

the landfill to begin operation on August 16, 1974, that they took no "action" 

reviewable by .this Board. 

The next, and rrore difficult question is: ~.vhat is the scope of the 

review based on the appeal filed on September 6, 1974? DER, again taking the 

rrost conservative approach, argues that we are limited to consideration of only 

those matters which occurred prior to the August 16, 1974, action. We do not 

agree. This Board has on numerous occasions allowed DER to present testirrony as 

to events occurring at a tirre after their action under attack, when that information 

would support their original decision, See Joseph Rostosky d/b/a Joseph Rostosky 

Coal Co. v. Commonwealth of Pennsylvania, Department of Environmental Resources, 

EHB Docket No. 73-178<, (issued June 26, 1974). The'Ccmronwealth Court has re-

cently affirmed this procedure by saying: 

"In cases such as this, we are not 
required to review an administrative de- -
cision by DER which was rendered without 
a due ·process hearing, because as we view 
the Administrative Agency· .Law and section 
1921-A of the Code, when an appeal is 
taken fran DER to the Board, the Board is 
required to conduct a hearing de novo 
in accordance with the provisions of the 
Administrative Agency Law. In cases such 
as this, the Board is not an appellate 
body with a limited scope of review at­
tempting to detennine if DER 1 s action 
can be supported by the evidence received 
at DER 1 s factfinding hearing. The Board 1 s 
duty is to determine if DER 1 s action can 
be sustained or supported by the evidence 
taken by the Board. If DER acts pursu­
ant to a mandatory provision of a statute 
or regulation, then the only question be­
fore the Board is whether to uphold or 
vacate DER 1 s action. If, however, DER 
acts with discretionary authority, then 
·the Board, based upon the record made be­
fore it, may substitute its discretion for 
that of DER. See East Pennsboro Township 
Authority v. Commonwealth of Pennsylvania, 
Department of Environmental Resources, 

Pa. Cc:x)nDnwealth Ct. _, 334 

A.2d 798 (1975) and Roahez Bros., 
Ina. v. Commonwealth of Pennsyl­
vania, Department of Environmental 
Resources, Pa. Commonwealth 
Ct. 1 334~2d 790 (1975). 
DER-r-s-authority to attach teims 
and conditions to the penni t in 
the instant case was obviously 
discretionary and, therefore, the 
Board could properly 'substitute its 
discretion concerning the tenns and 
conditionS for that· of DER •.•• " 
Warren Sand & Gravel Co., Ina., et 
al v. Department of Envil'onmental 
Resources, 734, 735 C. D. 1974.) 
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In this case we perceive no reason to treat the parties any differently than 

the proverbial goose and gander. We extended a broad scope hearing to Appellants 

in line with the above decisions with the belief that, if it was shown that the 

landfill should not have been authorized to open, or if conditions should now 

be added to limit that authorization, this Board is properly called upon to take 

corrective action. It goes without saying, that there IIUlSt, nevertheless, be 

scme logical end to this reviewing process. 5 The Board must not slip fran 

adjudication into administration. It is the Authority and not DER or this Board 

which must finally operate the landfill. 

One other procedural matter deserves cc:mrent before we further discuss 

the substantive issues of this appeal. Appellant filed a notice of appeal Il'aking 

many allegations. No answer was filed by either DER pr the Authority and Appellant 

argues that this is a clear violation of Pa. Code Tille 25, §21.18, the Board's 

own procedural rules. The language relied upon requires that an answer be filed 

to--" a canplaint, new matter, petitions or rrotions". There are two problems with 

Appellants' argurrent. First, the notice of appeal is not included in any of the 

narred pleadings. Seoondly, as to the supersedeas, which is a petition, the burden 

of proof 'WOuld remain upon Appe;J.lant in any event if the simple device of denying 

all allegations, was resorted to by DER and/or the Authority. Any allegations 

made, in which either adverse party concurred, could and pres1..l!lebly 'WOuld have 

been stipulated to on any number of the occasions on which they specifically re­

fused to do so. In short, there has been no prejudice to Appellant, and these 

procedural rules are designed, after all, only to insure fairness and order in 

Board proceedings. 

S: _Appellant Porter, filed a decurrent on April 18, 1975, entitled "A New 

Appeal against Operation of a Landfill in Continuing Vio~tion of the SoZid 
Waste Management Act and The Pennsylvania Code, or Brief in Support of a Peti­
tion for Supersedeas. We have received and docketed this as a post-hearing 
brief only, the time for any new appeals fran DER action having long since 
elapsed. 
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The major issues raised by this appeal6 based on the length of tilre 

devoted to them by Appellant, are the plan revisions and the rrethod by which 

they were accomplished. The Solid Waste Managerrent Act, Act of July 31, 1968, 

P. L. 788, 35 P. S. §6007(d), requires: 

"(d) Plans,· designs and re­
levant data for the construction or 
alteration of solid waste processing. 
and disfOsal facilities and the lo­
cation of solid waste processing and 

dis[Osal areas shall be prepared by 
a registered professional engineer 
and shall be sul:rni tted to the depart­
ment for approval prior to the con­
struction, alteration or operation 
of such facility or area except when 
food process wastes ·are used for 
agricultural purpJses in a manner which 
will not create a public health 
hazard or fOllution of the ,air or 
water. •-

· Much has been made of the fact that there was no actual physical mark showing 

written approval by DER of the pennit application which was sul:rnitted and con­

tained phase II nodule plans and specification~ for the landfill. It is true 

6. The unstated but underlying factor in this proceeding is the sarre as 
identified by the Court in Application of Borough of Ca:rZisZe for Approvat to 
operate SoZid Waste Incinerator PZant~ 25 Oumberland 16: 

"There is also associated with these 
concerns a sort of intangible feeling 
that makes acceptance difficult. One 
witness for the objectors gave it a 
narre: 'Adverse negative psychological 
effect on the neighborhood. " In Wood v. 
Toum of WiUon~ 240 A.2d 904, where 
there was an action for an injuncticn 
to restrain the town fran using land for 
a d1.l!!p, the trial courts, in granting the 
injunction, '(c)oncluded that the spector 
of a 1 town dunp' blights the area with a 
1 black psychological overcast' which has a 
depressing and deprecating effect on the 
plaintiffs' properties. ' After taking 
account of the trial court 1 s findin:r as 
qu:>ted al::ove, the Suprerre Court of Con­
necticut said: '(T)he finding discloses 
that this fear of a 1 ~ duTp, ' although 
real, has no basis of fact. 1 'Ihe court then 
went on to say that the anticipation by the 
plaintiffs of the fOssible consequences of 
the defendant's profOsed use of the pro­
perty can be characterized as a soeculative 
end in tangible fear. 'Ihe ar.:pella te court 
found instead that the disfOsal area for 
garbage involved in this suit was not a 
garbage durrp as s-uch expression is us­
ually used, but is a sanitary landfill 
garbage disfOsal operation, 'Ihe triql 
court was reversed and the ta,.m 1 s pro­
fOSed landfill was not enjoined." 
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that formal written approval on the application itself "V.Uuld be an easily 

understandable method of carrying out the program. The question, h~ver, is 

whether that is the only acceptable way in which to proceed. We think not. 

When a pennit is issued, as it was here, on June 15, 1973, any question about 

the action taken by DER as to the application sul:mitted by the Authority "V.Uuld 

clearly be resolved. This would seem to be a statement of the obvious. 

There was convincing evidence as well as adnissions that the plans 

set forth in the original application, of which the phase II IOOdule was a part, 

were changed significantly on a number of occasions. The Appellant dramatically 

daronstrated a number of these revisions and sane inconsistencies between what 

was called for in the plans and what actually was done at the site. 7 This 

raises what I believe to be the _key question which ran throughout this entire 

proceeding. The Act specifically authorizes DER to r~voke or suspend any permit 

where the disp:>sal facility is in violation of the Act or Department Regulations. 8 

It is clear from the language of the Act that this p:>wer is not mandatory but 

discretionary. The question then becanes, whether it is an abuse of discretion __ 

for DER to fail to suspend or revoke a permit when actual violations of the Act 

occur. The only logical answer to this question is, that it all depends on the 

"violation" in question. If the legislature intended every and any violation, 

regardless of magnibxle,- to call forth a suspension--or worse-it "V.Uuld have 

7. Arrong the many i terns: 

(a) The acc~ss road did not in all respects measure up to the re­
requirements of the plans and regulations. 

(b) The refuse cells were often placed improperly. 

(c) The type of liner was changed at the last minute, when the in-
tended material was not available. · 

(d) The stock piles used for cover material were p:>erly utilized. 

(e) A temporary recycling of leachate was embarked upon, rather than 
the original treatment plans. --- - · ----

(f) The retaining walls (head walls) around drain pipe were not 
properly maintained. -

•8. The Solid Waste Managerrent Act, Act of July 31, 1968, P. L. 788, No. 241, -
1968, as amended/35 P. s. §6007(e) provides: 

" (e) Any penni t granted by the depart­
trent, as provided in this act, shall be re­
vocable or subject to suspension at any time 
the depart:rrent shall determine that the solid 
w~ste processing or disposal facility or 
area (i) is, or has been conducted in vio­
lation of this act ·of the rules, regulations, 
or standards adopted pursuant to the 
act, or (ii) is creating a public 
nuisance, or (iii) is creating a 
health hazard, or (iv) adversely af-
fects the env:ironneht or econanic 
developnent_ of the area. n 
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said so. It 'WOuld not have left the matter in the hands of DER to decide. The 

permit, where violations occur, is merely "subject to suspension" or "revocable" 

i.e. subject to be revoked. It seans to us that the nature and extent of alleged 

violations must be the criteria for determining whether and when the above power 

is to be exercised. 

The final logical step which Appellant is bound to take if he 'WOuld 

cc::uplete the showing needed to rrove this Board to finding an abuse of discretion 

is proof of sene clear danger or actual harm to citizens or the environment. It 

is here, where the Appellants' evidence falls short. At this crucial point we are 

urged9 to accept suspicions, fears, vague unsubstantiated possibilities and good 

intentions in place of the missing facts. 

The writer visited the site of this landfill, and found that Fishing 

Creek, a body of water which runs in close proximity to the landfill, does appear 

to justify sare long range concern. The landfill sits on a lovely hill over­

looking the scenic creek site. The asphalt liner (AC-20) used to line the land­

fill is intended to last indefinitely, and the expert witnesses all agreed that 

any underground water supply 'WOuld not be hanned so long as the liner did the 

job for which it was put in place. Still, this is not a procedure with any _proven 

long range on-site efficiency record. We Wc>uld expect that all of the laboratory 

tests 'WOUld be favorable, but they are still only tests, and candor dictates that 

we call the installation of the liner at the landfill itself a test. 'Ihe slope of the 

land, pieces of liner that clearly did not remain in the ground10 and appearance 

9. Perhaps the 'WOrd "badgered" 'WOuld be rrore appropriate. The Appellants' 
brief states: 

"Porter is certain that, even 
if he had not proven that this Land­
fill has created hazards to health 
and p::>llution, and threatens much 
greater hazards and p::>llution in the 
future, the overwhelming evidence 
that DER officials have engaged in a 
conspiracy with appellee Authority to 
allow contractors to steal hundreds 
of thousands of dollars under color 
of complying with Act 241 and Chapter 
75 rules, required this Board to re­
voke this Landfill's Permit, if this 
Board had any wish to continue to 
pretend it has any interest in up­
holding Act 241." 

10. Large pieces of the liner were presented as exhibits by Appellant and 
Respondents claim this was all "excess"~ a defense easily made, but hard to 
prove. 
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around the edge of the liner of an unsightly seepage all lead me to a nore 

cautious appraisal. The uncertainty of just what the future holds with re­

gard to disposition of the leachate that is collected, and the effectiveness 

of the recycling program have all given me pause. The general maintenance of 

the landfill and all of the uncertainty that seems to have been a part of this 

project from the beginning up until now causes us to require saoo continuing 

vigilance on the part of DER. 

As a beginning point there must be continuing periodic sampling of 

Fishing Creek before and after it passes the landfill site. We believe a 

nonitoring program is clearly called for by the facts of this case. We sus:pect 

there may be no such thing as a perfect landfill, and we do not reach for that 

utopia here. We do however believe that valuable infonnation can be gained 
I 

fran the liner installation so that future decisions on the use thereof in Pennsyl-

vania can be made nore intelligently and, of course, more importantly, so that 

any problan which develops at the site of this landfill are detected at an 

early date so that any needed corrective measures can be taken. 

There were a number of issues raised which deserve only brief final 

ccmnent, and others which we feel deserved none at all. The Appellant consis-

tently argued on behalf of the haulers and alluded to their dissatisfaction but, 

curiously, none of than appeared as witnesses. We are free, under the law, to 

draw certain conclusions fran their absence--and we did. Apparently there are 

a number of other actions pending, both civil and criminal, which are related in 

scme way to this proceeding. This infonnation carre to our attention by various 

devices at the hearing and we merely repeat the irrelevancy as then stated. Ap­

pellant argues that if there is an enforcement unit in DER this case should be 

handled by it. The mandamus or equity actions needed to acc:x:mplish the results 

sought can be brought by the Secretary pursuant to the Solid Waste Managerent 

Act, ACt of July 31, 1968, 35 P. s. §6005(i) or §6013, but DER alone, must de-

cide whether it wants to institute such enforcement actions. 

OJNCLUSICNS OF LNil 

1. The Board has jurisdiction over the parties and subject matter 

of this appeal. 

I 

2. DER properly issued a solid waste managerent permit to the Authority 

on June 15, 1973. 
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3. The grant of penni.ssion by DER for the Authority to begin opera-

tion on August 16, 1974, was an appealable action of DER. 

4. The failure of the Authority to canply in exact detail with every 

letter of the Solid Waste Management Act, supra, and the Department's regulations 

pranulgated thereunder, does not autanatically require a suspension or revoca-

tion of a penni.t by DER. 

5. DER did not abuse its discretion by allowing the Authority to be-

gin operation on August 16, 1974, and no evidence presented at the hearing before 

this Board would require a revocation or suspension of the pennit. 

6. There is enough uncertainty in the new liner process being used 

by the Authority .in close proximity to substantial waters. of the Ccmronwealth, to 

require continuoll$ noni toring by both the Authori 1:¥ and DER in line with a de­

tailed and specific program to detennine the efficacy of the liner. 

ORDER 

AND NOW, this 31st day of July, 1975, the grant of Pennit No. 100924 

to the Columbia County Solid Waste Authority is hereby sustained. The matter is, 

nevertheless, remanded to the Department of Environmental Resources for the pur-

pose of requiring the Authority to implement, within 90. days , a specific long 

tenn nonitoring and testing program as to the liner itself and its effect, if 

any, on the waters of the Ccmro~th. 

DATED: July 31, 1975 
llj 

ENVIroNMENI'AL HEARING BOARD 

p--e_, (~~ 
BY: PAUL E. WATERS 

Chai.nnan 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Penm')'lvania 17101 
(717) 787-3483 

In the Matter of: 

BRADY 'JXWNSHIP 
GREGG 'TOWNSHIP 
ELIZABEIH STEWARD Docket No. 74-246-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and LYCOMING COUNTY rumSSIONERS I Intervenors 
ADJUDICATION 

By Paul E. Waters, Chainnan, August 7, 1975 

This matter canes before the Board as an appeal fran the issuance 

by the Department of Envirornnental Resources, hereinafter DER, of a permit to 

construct a sanitary landfill in Brady Township, Lycaning County. Appellants 

i1rc t: ry ::.a.·.m;hips and u. citi:::cn of Clinton To.vrmhip w!10 i::; personall:v o-r-

posed to the site. '· l The landfill is designed to use a liner and other devices. 

for protection of the groundwat:er and this ·alo..11g with the general conditions 

at the site and the Iliethod used in approving the permit are all called into 

question by this appeal. A supersedeas was issued early in these proceedings 

without serious objection fran DER or the Intervenor, Lycaning County. 

FINDINGS OF FAcr 

1. Appellant Elizabeth Steward is an adult individual residing at 

R. D. #1, M:mtganery, Clinton T<:mnship, Lycaning County, Pennsylvania, and the 

other Appellants are nnmicipali ties, Gregg Township and Brady Township located 

in Union and Lycoming Counties respectively. 

2. The Intervenor is the ·Lycorning County Board of Carmissioners 

also known as the permittee under the permit of DER. 
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3. Solid Waste Permit No. 100963 for a sanitary landfill in Brady 

'Ibwnship, Lycaning County, was issued on October 7, 197 4, by the Bureau of 

Land Protection of DER. 

4. The pennit is conditioned up::m inspection of the facility by 

DER and certification by a professional engineer that the site has been con­

structed in accordance with the plans prior to the operation of the site. 

5. Application for the penni t was made by the Lycxxni.ng County 

Cotmi.ssioners, Intervenor in this proceeding, and consisted of five items: 

Ground Water M:dule, Phase I (S-5}; Application and Phase II r.bdule (S-4); 

letter of August 22, 1974, to Wilbur Taxis (S-3); letter of September 23, 1974, 

to William Bucciarelli (S-2); letter of September 23, 1974, to Wilbur Taxis 

(S-1). 

' 6. DER 1 s regional office staff reviewed Pr.aE"e I of the application and 

forwarded carments to the applicant, reviewed Phase II of the application 

and carmented to the applicant and further required additional info:rmation 

including information on a depression at the site and the liner • 

. 7. At the ~ggestion of Mr. Bucciarelli of DER, a field inspection 

was held on January 31, 1974, in conjunction with Appellants and their con-
I, 

sultants, followed by a meeting in. the Williamsport Regional Office. At this 
. · .. · 

meeting DER agreed to require sane additionaLi,nforrnation concerning the site 

including a backhoe investigation of the depression. 

8. The protective measures at the prop::>sed site consist .of: a 20 mill 

PVC liner covered with 6 inches of sand which in turn is covered with 12 inches 

of sand below the liner in addition to the natural features present at the site 

including thick glacial till with a low penneability; upNard_ ground water flow 

in the till; bedrock with low permeability and artesian ground water. 

9. The nonitoring well system as proposed for th~ site consists of 

two upgradient background wells, two existing downgradient rrnni toring wells, one 

of which is located on a fracture trace, two nore proposed collector/Ioonitoring 

wells located on fracture trace intersections and tv.u shallow till rronitoring 

wells. 

10. On Septenber 18, 1974, an excavation was made through a depression 

at the site to investigate the origin of this depression. The trench remained 

open for several days to allow DER and Appellants 1 consultants to inspect it. 

An examination of the excavation ipdicated to DER's and Intervenor's consultants 

that the depression was a remnant of a man-made excavation. 
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11. Dr. Loughry concluded that the depression was an artifact of man 

based on the existence of 0..0 relatively straight parallel lines of stones, 

apparent penetration into but not through the fragipan, the interruption of the 

surface soil and the lack of similarity to soils found in other sink features 

previously examined. 

12. Before approving the liner, DER engaged in an extensive review 

of the research data concerning PVC and its prior uses and a review of the data 

concerning the quality ranges of leachate, and discussed these findings with 

those YJOrking in the respective fields. DER also observed existing facilities 

already constructed or being constructed which use PVC as a liner material; and 

drew upon prior experience with PVC in l.an:3.fills and other construction uses. 

13. The area known as the "Sinks" which p=riodically fills and arpties 

of water is approximately 0..0 miles northwest of the proposed landfill. 

14. Although, in canpliance with the direction of the Board that the 

Appellants be provided with a sarrple of the PVC liner proposed to be used, and 

although a sarrple of such a PVC liner material was provided to the Appellants, no 

test results on such sarrple were ever· introduced by the Appellants. 

15. The Appellants failed to prove probq.bili ty of rupture of a PVC 

liner. 
~~ 

16. Appellants failed to prove by the!ir testirrony and evidence that 

the proposed Lycaning County Solid Was~e Landfill YJOuld deposit solid ~ste in 

areas where there YJOuld be continuous or interrni ttent contact between solid 

waste and groundwater. 

17. Solid waste deposited in the proposed Lycaning County Landfill should 

not care in contact with the groundwater table because of the isolation of the 

solid waste de.r;osited and leachate derived therefran by the system of overdrains, 

liner and underdrains. 

18. Appellants failed to produce testinony or evidence that YJOuld 

prove that the proposed Lycaning County Landfill YJOuld interfere with the quantity 

or quality of natural water supplies available to the Appellants and to the 

adjoining land users. 

19. The t:roposed Lycaning County Landfill concept of overdrains, liner 

and underdrains is the best concept presently available to prevent mixing of 

leachate and groundwater. 
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20. A properly Jronitored and managed landfill on the Lycaning 

County proposed site will not jeopardize the safety of water wells of sui.,. 

rounding citizens. 

21. With the proposed design protective measures and natural p~ 

tective features it may reasonably be concluded that leachate fran the pro­

posed landfill could not get into the groundwater flow system in such a way 

as to pollute any water supply well. 

22. In the .improbable event of leachate escaping the four protec-

tive design measures and four natural protective features of the proposed 

landfill site and entering the glacial till, it would be many years before it 

would leave the landfill site and Y.Ould provide years of lead time to develop 

a system of collection devices. 

23. The underdrain system of the proposed landfill will be Jronitored 
• 

to detect any occurrence of leachate below the level of the PVC liner. 

24. The area of the proposed landfill is covered with a glacial till 

to a thickness ranging fran 12 to 79 feet, and which is of low perm:!ability. 

25. The proposed landfill design includes four. designed protective 

rreasures to prevent leachate fran entering the groundwater as follows: (1) A 

12 inch layer of a:::rnpactea low penneability native soil which would tend to di­
\ l 

vert leachate to ,a series of sand filters ~ collection pipes known as over-

drains; (2) Beneath the 12 inch layer a 6 inci1flayer of sand under which Y.Ould 

be (3) A 20 mill :i.mpenneable PVC liner under which would be (4) A 12 inch 

layer of highly permeable sand interspersed by a series of perforated collection 

pipes known as the underdrain system, on top of undisturbed low penneability 

glacial till, and the site provides four natural protective features as follows: 

(1) A thick mantle of a:::rnpact glacial till overlying bedrock; · (2) The site is a 

groundwater discharge area for water Jroving in the glacial till; (3) A low 

penneability bedrock; and (4) The groundwater in the bedrock is under artesian 

pressure. 

26. The leachate collection and containment system proposed by Lycaning 

County involves a containment and collection system, a lagoon, an aerator, and 

recirculation of the leachate to the landfill. 

27. Extensive topographic, hydrogeologic and geologic surveys and 

studies were made of the proposed landfill site to determine its suitability for 

solid waste disposal. 
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28. The proposed Lycaning County Landfill site is hydrologically iso-

lated fran the area known as the "Sinks" and the Allenwood Fair Grounds. 

29. Core drill samples fran the proposed Lycaning County Landfill 

site do not appear to indicate any cavetn forming limestone beneath the site. 

30. The nearest cavern fanning limestone rock layer is about 2 miles 

south of the proposed landfill site and 2 miles northwest of the proposed 

landfill site, and over 2,000 feet deep below the site. 

31. Extensive investigation of the "depression" on the proposed land-

fill site revealed several independent pieces of evidence to support the con-

elusion that the "depression" was an old, man-made excavation and has no signi-

ficance to the successful operation of the proposed landfill. 

32. Uncontrolled leachate existing for about two years in a dump 

located 420 feet up slope fran well number 2 on the proposed site was not detect­

able in the water testing of well number 2. 

33. The groundwater rronitoring system for the proposed landfill is 
t 

adequate to detect any malfunction in the environmental safeguards system, as 

well as to allow rerroval by purrping of any escaping leachate. 

34. The proposed landfill will have rroni taring wells consisting of 

two existing up-slope wells, two existing down-slope wells, one being on a 

fracture trace, two additional collector and rconitoring wells located on fracture 

trace intersections, and two shallow till rconitori.pg wells. 

35. Aeration of leachate at the lagoon and recirculation of leachate 

by spraying onto the landfill -would tend to r~ve fifty per cent of the bio­

logical pollutants fran the leachate, and such procedure is a fonn of treatment 

of leachate. 

36. A liner can be a safe way to prevent leachate fran entering the 

groundwater or subsoil. The PVC. membrane liner proposed to be placed beneath 

the proposed landfill should prevent any contact beb.een solid waste and the 

groundwater table, and should prevent the flow of leachate to groundwaters. 

37. Even if such a liner as the type proposed leaked leachate into the 

soil, sane natural re."):)vation could O....'"'C\ll". 

38. As ·PVC loses its plasticizer with time, the tensile strength in-

creases. 

39. The range of leachate which the specifications in the applica­

tion require that the liner be able to withstand is carparable with the range 

of leachate contained in the research data in the field. 

40. The application of the Lycaning County Board of Comnissioners 

for a landfill pennit sets forth sufficient and adequate infonnation fran which 

DER could properly evaluate and, based upon which, DER could properly issue pennit 

number 100963. 



DISCUSSIOO 

This matter is before us for decision after many days of hearings 

and raises a number of important issues which have arisen for the first time 

. p 1 . 1 m ennsy varua. 

The mJst unusual question, which must first take our attention, is 

the applicability if any, of the Act of July 10, 1974, P. L. No. 175 

popularly known as the "Sunshine Law". It is alleged by Appellants that the 

decision to issue the pennit in question was made at a rreeting not the subject 

of public notice and therefore in violation of the Act. We do not believe either 

the facts as presented as to the issuing process, which shows that Mr. Lazarchik 

alone was authorized to finally decide whether to sign and issue the pennit, or 

the exanple offered frc:m the Attorney General's meqo interpreting the Act, 

support Appellant's position. 
2 

In any event, the Board does not have jurisdic-

tion over this issue. Section 9 of the Act clearly provides: 

·"The Ccmronwealth Court shall have 
original jurisdiction of actions in­
volving State agencies and the courts 
of common pleas shall have original 
jurisdiction of actions involving 
other agencies to render declaratory 
judgments or to enfoPce this, act, by 
injunction OP otheP Pemedy deemed ap­
pPopPiate by the COU~t. The action 
may be brought by any pep30n in the 
judicial district where such person 
resides or has his principal place of 
business, where the agency whose act 
is canplained of ·is located or where 
the act canplained of occurred." (Em­
phasis supplied.) 

The next, and much mJre troublesane issue, concerns the fact that 

l'lCMhere in the statute or regulations of DER is a liner3as proposed here, 

authorbcd. Specifically,,. .i\ppell::mt ar~ucr. that ':'he Cleun ftrc.:Yc w·, 1\c~ of 

June 22, 1937, P. L. 1987, as amended, 35 P. S. §691.1, et seq. and the Pennsyl­

vania SQlid Waste Management Act, .Act of July 31,. 1968~ P, L·, 788f No. 

2111 §1, 35 P •. S.' §6001. ef; seq, 1 tvhen read together with the 

1. We feel that counsel for all parties fully, fairly and ably explored 
all of these issues~ 

2. s~ opinion of Attorney General dated September 12, 1974: 

"(d) Ccmnission E has the pa.ver to issue certain licenses. 
It holds a hearing at which two groups dispute who, if 
anyone, is entitled to a particular license. After the 
hearing has concluded, the o::::mrrl,ssion wishes to discuss the case 
and rrake a decision. Is the proposed dis.cussion required 
to be open to the public? Yes. . •• " 

:. ThP. 1 l.nPJ: .i.s to be coru:;t..""Uctcd of polyvinyl chloride and is also 

referreo to herein as a PVC liner. 
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Regulations 4 do not authorize the grant of a permit 

where the. groundwater is within 6 feet of the surface as it is at sane places 

on the landfill site. We have serious reservations about the' legality of the 

last sentence of DER's regulation 75.118 which provides: 

"The deposi ling of solid waste shall be 
prohibited in areas where continuous or 
intermittent contact occurs between solid 
waste and the groundwater table. This 
prohibition may be waived by the Depart­
ment provided speaiaZ requirements are met." 
(Emphasis supplied.) 

The County and DER contend, however, that there will be no aontaat between the 

solid waste and the groundwater table. In fact, this is the very heart of their 

case as developed through a nuinber of technical witnesses called as experts and 

extensively cross-examined by Appellant. We believe that the designed and natural 

features of this proposed sanitary landfill give arrple protection to the ground 

water in this area. Beyond that, the backup safety' measures i.nhe;rent in the 

plan satisfy us that there has been no abuse of discretion by DER in issuing 

the pennit here in question. Inasmuch as we agree that there will be no con-

tact between the groundwater. and the solid waste, the "waiver" provision did 

not direct DER and does not now require a decision as to its legality. 5 

Although we find no violation of statute by D~' s action in granting 
I' 

the pennit with a liner being· used to protect the 9roundwater, there is a major short-

caning in the Regulations, in that they do riot.~pell out the requiranents or 

guidelines for the use of a liner. At the very least we believe a range of 

. 1' 6 acceptable alternatives should be set forth for prospective app ~cants. 

~c 1\j:.;::cllcilt has argu~ ·• ;..;eprivation of due process rights bccam::c 

4. See Title 25, PennsY'lvani~ Code, Section 75.84: 

"a) To· assure that there is no risk 
of free flow of groundwater, sites; with less 
than six feet of fine soil over limestone or 
other fissured rocks; or coarse sand and 
gravel shall be considered unsuitable ••. 

"c) Depth to the seasonal high water table 
shall be greater· than six feet fran the l:ot­
tom of the lowest refuse lift. The depth 
shall be increased by at least six feet for 
each additional lift depending on the char­
acter of the earth material." 

5 · It ~uld take a straining of our sense of reasonableness to uphold a 
blanket J?CMer given by DER unto itself to waive by unwritten regulation, a statutory 
and indeed a constitutional prohibition (Article I, Section 27) with nothing 
nore than a bald assertion of its existen~. 

6. lllt.l)ouqh t~is is rclatec1 to the point ra.ised hy l'prellvnts, in actuality 
want of catpliance by DER with this requirerrent does not directly relate to than, 
inasmuch as they are not applicants, and therefore have questionable standing. 
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of the fact that DER has used an internal meth<:xi of granting the permit which 

makes it extremely difficult--if not :impJssible--to detennine exactly when, how, 

why and by whan that decision was made. We nrust also confess some confUsion 

by the process, which looks like a classic bureaucratic buck pass/ in which DER 

engaged in issuing the solid waste permit. 7 

. We are not, however, properly called upon, to review the structure 

and administrative procedures used by DER. It may well be that another system 

"lt.UUld rrore clearly identify the person issuing the permit with the person who 

reviews, understands and actually passes upon the application, but we can find 

no due process question here. As the Court said in Warren Sand & Grave Z Co. , 

Ina., et al v. Department of Environmental Resouraes, 734, 735 c. D. 1974: 

"In cases such as this, we are not 
required to review an administrative de­
cision by DER which was rehdered without 
a due process hearing, because as we 
view the .Mm:inistrative Agency Law and 
section 1921-A of the Code, when an ap­
peal is taken fran DER to the Board, the 
Board is required to conduct a hearing 
de novo in accordance with the provisions 
of the Administrative Agency Law. In 
cases such as this, the Board is not an 
appellate body with a limited scope of 
review attempting to detennine if DER 1 s 
action can be supported by, the evidence 
received at DER 1 s factfinding hearing. 
The Board 1 s duty is to detennine if DER 1 s 
action can be sustain~ or supported by 
the evidence taken by €he Board. If DER 
acts pursuant to a mandatory provision of 
a ·statute or regulation, then the only 
question before· the Board is whether to 
uphold or vacate DER's action. If, how­
ever, DER acts with discretionary autho­
rity, then the Board, based upon the re­
cord made before it, may substitute its 
discretion for that of DER. See East 
Pennsboro Township Authority v. Common­
wealth of Pennsylvania, Department of 
Environmental Resouraes, · Pa. 
Ccmronwealth ct. , 334 A. 2d 798 (1975) 
and Roahez Bros., Ina. v. Commonwealth of 
Pennsylvania, Department of Environmental 
Resouraes, Pa. Ccrmonwealth ct. , 
334 A.2d 79o-T1975). DER 1s authority to 
attach tenns and conditions to the permit 
in the instant case was obviously dis­
cretionary and, therefore, the Board 
could properly substitute its discretion 
concerning the tenns and cond.i tions for 
that of DER. • .• " 

7. The testirrony shows that Mr. I.azarchik, the person who signed the 
permit, did not read all supporting data but relied upon a Mr. Bucciarelli-­
he in turn did not review the entire matter out relied upon a Mr. Taxis, the 
head of the Regional office, who then states: 

; 

"I am not an expert in any of the 
technical fields. I rely completely on 
my staff." (N.T. Page 316) 
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we ncM turn to the major question in this entire proceeding. Did 

DER act arbitrarily or capriciously in approving the use of a PVC liner and 

other devices to protect the groundwater at the landfill site? Clearly related 

to this question is the under lying one-will it "WOrk? At l::ottan the Appellant 1 s 

argument l::oils dCfNil to the fact that there has never been a test of this pro-

p::>sed liner material on any actual landfill, kept in place for 40 years or 

I!Ore to detennine whether or not it will do the intended job. The statement 

of this charge carries its own refutation. Appellants opp::>se the installation 

of a PVC liner because there has been no prior 40 year installation. Yet, there 

could never be such proof unless installation is allowed in the· first instance. 

The I!Ost that can reasonably:: be required at this t.:ilre is that the material be success·-

fully tested under s:imulated conditions-and this has been done. We believe 

that the tests conducted with the liner material arp the expert opinions ex­

pressed by knowledgeable witnesses goes a long way toward supp::>rting the de-

cision of DER to grant the pennit. We were not unimpressed by the fact that 

an issue was made of the Appellants 1 right to have a piece of the liner material 

for the purp::>se of conducting their own tests~ This was allowed by the Examiner. 

The Appellants thereafter at no t.iite introduced any of their test results which 

"WOuld serve as a basis for us to ignore those offered by the County. It is, 

however, the added safety or backup features at the landfill site which finally 
.:.,. . 

convince us that DER acted with proper· regard for the law and its own regula-

tions and not arbitrarily or capricio~ly in granting the pennit. It is our 

opinion that it "WOuld be difficult to approve any use of a liner in a sanitacy 

landfill if this one is found to be inadequate. In Deake G. Porter~ Appellant 

and Miss CZara Vanderslice for Concerned Taxpayers for Columbia County v. Common-

wealth of Pennsylvania~ Department of Environmental Resources~ Columbia County 

Solid Waste Authority~ Intervenor~ EHB.Docket Nb. 74-205-W (issued. July 31, 1975}, 

we were dissatisfied with the itonitoring provisions made at the site. Here we 

dean them to be adequate to give· the pennittee and DER notice so that corrective 

rreasures can be taken if the liner should fail at any t.iite in the future. 

8. Under our Rules the Appellant had the burden of proof in this proceeding. 
We have not relied heavily up::>n this rule because in a case of this kind, we 
dean it to be an unfair burden. 
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One last observation is in order regarding the authority of DER to 

permit a liner at a solid waste facility. There is gn implication in the testi-

rrony that sanitary landfills are not as desirable as incinerators in any case, 

and that DER should act accordingly. The Appellants are entitled to this view 

and we may even share it, but the fact is that our legislature has not de-

clared this to be the public policy of our State, and the Act and the Regula-

tions of DER clearly authorize landfills as a proper disposal method. DER has a 

responsibility to review the proposals made at the local level for the manage-

ment and disposal of solid waste. Once the decision is made as to the disposal 

method at the local level, DER cannot and should not second guess the munici-

pality or county, so long as the method chosen has been authorized by statute 

and regulation;;, and is deemed feasible. 9 The question of leachate storage which 

has been raised, 10 is one for future resolution. The present plans call for 

recycling, but this is not a permanent solution. This problem must be resolved, 

and DER has a clear responsibility to see that it is. The Appellants are not 

without a remedy should the County fail to deal with this long range problem. 

Likewise we believe the question of hazardous waste disposal to be an enforce-

9. See Community CoZZege of Delaware County and Community CoiZege of Del-aware 
County Authority, AppeZZants and Township of MarpZe, Intervening AppeZZant v. 
Mrs. CyriZ G. Fox and NaturaZ Lands Trust, Ina., Appellees, 654 C. D. 1974, 
(July 18, 1975) and CentraZ DeZaware.County Autho~ty, AppeZZant v. Mrs. CyriZ G. 
Fox and NaturaZ ~nds Trust, Ina., AppeZZe~s, 743 C. D. 1974, (July 18, 1975): 

" . . • it is not a Pl?oper function of 
the DER to second-guess the propriety of 
decisions properly made by individual 
local agencies in the areas of planning, 
zoning, and such other concerns of local 
agencies, even though they obviously may 
be related to the plans approved. More­
over, impropriety related to matters de­
termined by those agencies is the proper 
subject for an appeal fran or a direct 
challenge to the actions of those agencies 
as the low provides, not for an indirect 
challenge through the DER. As we read 
the Sewage Facilities Act, the function 
of the DER is merely to insure that pro­
posed sewage systems are in conformity 
with local planning and consistent with 
statewide supervision of water quality 
management; it is the local government 
agencies, who are responsible for planning, 
zoning and other such functions. " 

" 

10. Appellant asks the rhetorical question: " ... What can the adjacent neigh­
bJrs expect if after 15 or 20 years the county discontinues operation of the 
landfill or the federal government teminates the permit. The generation 
of leachate will continue. Who is there to treat the leachate. If leachate 
is to be generated it should be treated imrediately and not be allowed to be 
collected a:o a toxic tine bcrnb to explode upon nearby residents. " 
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ment problem, which cannot properly be resolved on this record, The Regula-

tions require that a daily record be kept indicating special provisions being 

made for such wastes. We will not assurre that the County will ignore this 

. ll reqw.rement. 

The Appellants, on the last day of hearing, offered a dOCl.ll"lllimt en­

titled "An AssesSITiefit of Liners for I.:md Disposal Sites"l2 for the puq:ose of 

proving the truth of the staterrents contained therein. Of course neither the 

authors or an expert conversant with its contents was available for cross-

examination on the conclusions put forth in the exhibit. We therefore allowed 

the exhibit only for the limited puq:ose of showing that there was on-going 

\\Ork on the PVC liner question and that apparently EPA had an interest in it. 

This decurrent was so clearly hearsay that extended discussion was deemed un-

• necessary. We have allowed published studies as exhibits when they are pro-

perly authenticated and no party is prejudiced by their ~urprise introduction. 

The Board has broad discretionary power in this area, and we deemed the· im-

portance and controversy of the substantive issues in the publication to be so 

great as to require a witness under oath, if not for direct, at least for cross-

examination purposes, to support their consideration by us. Appellants now 
I I 

assert that this .ruling was in error. We do not agree • . .. 
·~.;~ 

CCNCLUSIOOS OF IJWl 

1. The Board has jurisdiction over the parties and the subject 

matter of these proceedings. 

ll; DER Rules and Regulations, §75.120: 

"(a) To assure that proper construction 
of the landfill is carried out according to 
operational plans and to provide for the most 
efficient utilization of the completed site 
daily operational records shall be maintain~. 

(b) Operational records shall consist 
of a written log maintained by the sanitary 
landfill operator and shall include the fol­
lowing inforrration: 

(1) Types and quantities of solid Waste 
received. 

(2) The portion or area of the landfill 
used. 

(3) Special provisions made for hazardous 
waste disposal. · 

(4) Any deviation fran the operating 
plans and specifications." 

lJ. The publication (Exhibit A-17) was written by Allen J Ge · who 
was unknown to the Examiner and is 8+-=>~ · dark · WJ.n 
"DRAFT" and · d · ted ~·~ J.ll type across the front 

, • . J.ll ~ca at the bottan that it was prepared by or for the 
U.S. Ennronmental Protection Agency in 1975. · 
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2. Where a party appeals to the Board fran the issuance of a 

pennit by the Depari:nlent, such party has the burden of proving that the action 

of the Depart:Irent was a manifest abuse of discretion or a purely arbitrary act. 

3. DER properly issued a permit to operate a solid waste disrosal 

facility to Intervenor, Lycoming County Ccmnissioners and did not abuse its 

discretion. 

4. If an applicant sul:rnits an application to DER, which otherwise, 

meets the requirements of the Solid Waste Management Act, sup:r>a, and the Rules 

and Regulations pranulgated pursuant thereto, the Environrrental Hearing Boat'd 

lacks authority to review the discretion exercised by the applicant in choosing 

the kind of disposal facility it deems proper for its needs. 

5. The Board lacks jurisdiction to decide whether the action of the 

Depart:rrent violated the "Sunshine law'' , sup1'a. 

ORDER 

AND NeW, this 7th day of August, 1975, the appeals of Brady Township, 
-

Gregg Township and Elizabeth Steward are hereby dismissed. The Supersedeas 

Order issued previously is withdrawn and the action of DER in issuing Pennit 

No. 100963 to Lycoming County is hereby sustained. 
1 

' 

DATED: August 7, 1975 
llj 
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In the Matter of: 

•• 
COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blacksione Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

ALLEGHENY RIVER PIDI'ECTIVE 
ASSOCIATICN, lNC. 

Docket No. 74-280-c 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and EMLEN'KN LIMES'IONE CCtvll?ANY, INC. ; Intervenor 

ADJUDICATIOO 

By Joseph L. Cohen, Member, August 12, 1975 

/ 

'Ibis matter is before ·the Board on the appeal of Allegheny River Protective 

Association., Inc. from the action of the Pennsylvania Department of Envirornnental 

Resources (hereinafter DER) of November 26, 1974, which reinstated a previously 

suspended permit issued to Emlenton Lirrestone Conpany Inc., Intervenor. 'lbe appeal 

was filed on December 24, 1974, On February 5, 1975, Intervenor filed a llition 

to Quash anc;I Dismiss the Appeal for the reason that it was not served by Appellant 

with a copy of its appeal within 48 hours of the filing of_ the said appeal. On 

February 10, 1975, Appellant filed a llition for a general o:>ntinuance in the appeal . 

until such t.i.rne as all appeals contemplated to be taken in cormection with the 

al:ove captioned matter have been taken and consolidaterl aTid until A!J9ellant has a 

reasonable opi:ortunity for discovery in the same matters. By a series of actions 

on Februaxy 14, 1975, the Board granted Emlenton's Petition to Intervene in the 

al:ove captioned matter 1 issued a Rule upon Appellant to ShCM Cause why the appeal 

should not be quashed or dismissed and relieving the parties of the duty to canply 

with Pre-Hearing Order No. 1 until further order of the Board. On February 24, 1975, 

the Board infonned counsel for Appellant that, inasmuch as its fbtion for EXtension 

of ~ime was filed five days after Intervenor's llition to Quash and Dismiss .the appeal, 

action upOn Appellant's llition will await the disposition of Intervenor's llition to 

Quash and Dismiss. 
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On March 21, 1975, Appellant filed a Petition for Supersedeas. The 

Board held a hearing on this petitioo on April 3, 1975, and at the close thereof 

denied the petition. The stated bclsis for denial was that Appellants were not likely 

to prevail in their ar:peal.. 

U]::on consideration of Intervenor's Petition to Quash and Dismiss the 

appeal, the answer of Appellant the:r:eto and the respective briefs of the parties, 

we enter the follc:Ming: 

FINDlliGS. OF FAcr 

1. Appellant is Allegheny River Protective Association, Inc., a corpora­

tion not for profit organized and conducting its affjrlrs under the laws of the 

Ccmronwealth of Pennsylvania. Its business address is Tidioute, Pennsylvania 

16351. 

2. Appellee is DER, the agency of the Ccmnonwealth authorized to adminis­

ter the provisions of the Clean Streams Iaw, Act of June 22, 1937. P. L. 1987, as 

amended, 35 P. s. §690.1 et seq., and to act upon application for mine drainage 

pennits issued thereunder. 

3. Intervenor is Emlenton I..inestone Catpany, Inc., P. o. Box ll28, 726 

West Front Street, Oil City, Pennsylvania 16301. 

4. On January 22, 1974, ll'l:te;('lenor sul:rnitted to DER an application for 

a mine drainage pennit to excavate sand and gravel on ~d Island in. the Allegheny 

River. Mead Island is located in that p:>rtion of the·Allegheny River fleMing 

through Warren County, Pennsylvania. Thereafter, on June 20, 1974, DER issued to 

Intervemr .Mine Drainage Pennit No. 4674SMS in resp:>nSe to the aforementioned 

application. 

5. On July 5, 1974, DER suspended said pennit and on November 25, 1974, 

reinstated the permit with amendments. 

6. On November 26, 1974, DERby letter advised Appellant that Intervenor 

had its permit, No. 4674SMS reinstated with amendments. 

7. On December 23, 1974, Appellant filed an apr)eal with this Board, 

certifying therein that it had either served by mail or personally a copy of the 
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appeal upon the following: 

(a) the Bureau of Administrative Enforcement, P. 0. Box 2351, 709" Health 

and Welfare Building, Harrisburg, Pennsylvania 17120; 

(b) the Officer of the Department of Environrrental Resources responsible 

for the action fran which the appeal is taken, and 

(c) to the Permittee. 

8. On Januacy 28, 1975, DER sent a letter to Intervenor advising it 

that Appellant had filed an appeal in, the matter. The letter states: 

"The attached inf9mation will provide you with notice that 
the above-captioned appeal has been filed with the Environrrental 
Hearing Board of the Canronwealth of Pennsylvania. The subject of 
that appeal is the letter of Novanber 26, 1975, fran Robert J. · 
Biggi, Chief, Pit and Quarry Section, Bureau of SUrface Mine Recla­
mation of the Camonwealth to the Appellant, the Allegheny River 
Protective Association, Inc. That letter apnounced to the Appellant 
the reinstatenent of Mine Drainage Penni.t No. 4674SMS, effective 
I:>bvember 25, 1974. The reasons for the appeal are explained in the 
attached infonnation. 

"The purpose of this letter is to infonn the Emlenton Limestone 
Canpany, Inc. that it must bear the burden of defending the rein­
statem=nt of its Mine Drainage Pennit. The Department of Environ­
rrental Resources, the issuing authority in this matter, will be 
closely watching the progress of this matter; however, it should be 
clear that the presentation of witnesses at hearing and presentation 
of legal arguments fran this point fm::ward are the responsibility 
of the peiilli ttee. 

"Please note that Pre-Hearing Order No. 1 requires that the 
Ccmnonwealth file an answering pre-hearing menorandum within fifteen 
(15) days of receipt of the Appellant's pre-hearing menorandun. The 
Department does not presently intend to file such a menorandum; 
consequently, that obligation as well as all others, rests with the 
Emlenton Limestone Canpany. 

"Initially, the oonpany should enter an appearance with the 
Environmental Hearing Board. 

"If you have any questions ooncerning this matter, please 
feel free to contact me. " 

9. Appellant never served personally or mailed a copy of this appeal to 

Intervenor, the Permittee in this matter. 

10. Section 21.2l(b) of ,the Rules of Practice and Procedure before the 

Board provides as follows: 

"'!he Appeal shall be filed in duplicate with the Environrrental 
Hearing Board, Blackstone Building Armex, 112 Market Street, 
Harrisburg, PA 17101. 
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"The Appellcnt shall, within 48 oours after filing an Appeal 
serve a CXJPY of the appeal on the officer of the Department or the 
local agency issuing the Order and on the Bureau of .Adm:inistrati ve 
~forcement, P. 0. Box 2351, Harrisburg, PA 17120. Where the Appeal 
~s fran the ~c;mting of a pennit, an additional CXJPY shall be served 
l.lp)n the rec~p~ent of the pennit." 

11. Section 21. 21 (d) of the Rules of Practice and Procedure before the 

Board provides as follows: 

"Failure to CXJrnply with this section shall be a sufficient 
basis for dismissing the Appeal. '!he action of the Department 
or local agency shall be final as to any person who fails to 
file an appeal or to perfect an appeal pursuant to this section.'' 

DISCUSSICN 

Intervenor's !>bt.ion to Quash and Dismiss the Appeal in this matter alleges-- -

that Appellant did not serve Intervenor with a CXJPY of the appeal filed in this case 

within 48 hours of its filing and that, therefore, the appeal has not been perfected 

within the time required by §21.2l(b) of the Rules of Practice and Procedure before 

the Board. Further, Intervenor challenges the standing of Appellant to prosecute 

this appeal. 

In its answer to Intervenor's MJtion, Appellant admits neglecting to 

serve a ropy of the Notice of Appeal ur:on Intervenor in this matter. Appellant, 

in an arcended answer to Intervenor's notion 1 asserts that it has standing to 

prosecute this appeal. In view of our disr::osition of :this case, it is unnecessary 

for us to decide the issue of standing. 

Nothing can be rcore settled in the law of this Ccmronwealth_ than the 

principle that failure to file and perfect an appeal within the period established 

by law is jurisdictional. In .re Township of Frank"lin, 2 Pa. Can:nonwealth et.496, 

276 A. 2d 549 (1971), reviewing the law on the subject, the CXJurt said: 
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"The timeliness of an appeal and canpliance with the statutory 
provisions which grant the right of appeal go to the jurisdiction 
of a court and its ccropetep.cy to act. See Corm:lnwealth v. Yorktowne 
Paper Mills, Inc., 419 Pa." 363, 214 A.2d 203 (1965). It is the 
general rule that, where an act of assembly fixes the time within 
which an appeal may be taken, courts have no pc::Mer to extend it, or 
to allow the act to be done at a later day, as a matter of indulgence. 
Scmething more than mere hardship is necessary to justify an exten­
sion of time, or its equivalent, an allowance of the act nunc pro 
tunc. Tuttle Unemployment Corrperisation Case, 160 Pa. Super. 46, 
49 A.2d 847 (1946); Yeager .v. United Natural Gas canpany, 197 Pa. 
Super. 25, 176 A.2d 455 (1961); l>brgan v. Pittsburgh Business 
Properties, Inc., 198 Pa. Super. 254, 181 A.2d 881 (1962). '!Wo 
notable exceptions to this general rule are where there is presence 
of fraud or a breakdown in the court's operation to the prejudice 
of a party (Nixon v. N~on, 329 Pa. 256, 198 A. 154 (1938)); See 
Christiansen v. Zoning Board of Adjusbnent, 1 Pa. Otwlth. 32, 271 
A.2d 889 (1971), or where the failure of a defendant in a criminal 
case to take a timely appeal is the result of an unconstitutional 
deprivation of the assistance of counsel (Ccmronwealth ex rel. Light v. 
Cavell, 422 Pa. 215, 220 A.2d 883 (1966)) ." 2 Pa. Ccmronwealth ct. 
at 499; 276 A.2d at 551 (1971) 

This same principle applies to administrative appeals as well. DeFrancis v. 

Commonwealth of Pennsylvania, Unemployment Compensation Board of Review, Pa. Cammon-

wealth Ct. _, 333 A. 2d 202 (1975) • 

It is in light of these principles that we must consider the ll'Otion before 

us. Section 21.21 of the rules applicable to this Board specify the requirenents 
1 

for appeals to the Board. These provisions are authorized by 71 P. ~. §510-2l(e), 

which expressly provides: 

"Hearings of the Envirornnental Hearing Board shall be conducted 
in accordance with rules and regulations adopted by the Environmental 
Quality Board and such rules and regulations shall include tirre limits 
for the taking of appeals, procedures for the taking of appeals, loca­
tions at which hearings shall be held and such other rules and regu­
lations as may be detennined advisable by the Environmental Quality 
Board." .• 

Inasmuch as this provision of the 1\drninistrative Code of 1929 authorizes· 

in haea verba rules and regulations such as the al::ove §21.·21,. this regulation has 

the force and effect of law. i P. L. E., ADMINISTRATIVE ~ A..."'D PROCEDURE, §35. 

However nruch, therefore, we may wish to hear and disp:>se of this matter on its 

merits, we are bound by the law of this Corm::>nwealth in respect of appeals. 

1.. Section 1921-A(e) of the 1\drninistrative Code of 1929, supra. 
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We must decide this matter on the basis of the law of Pennsylvania, cited 

above. Applying these principles to the issue before us, we have no alternative 

but to quash the ar:peal. 

Appellant's contention regarding the purported ambiguity of §21.2l(b) of 

the rules cannot withstand a clear reading of that provision. MJreover, Appellant 

has never served a copy of the appeal on Intervenor. It cannot claim that it was not 

required to serve th.e l:.ntervenor, · rega-r:d,less o~ the ipsue . of the period of tme 

within which ~t is to be served, 

Nor can Appellant's contention that the tenn "perfection of an appeal" 

• is undefined in either the Administrative Code of 1929 or the regulations applicable 

to the Board prevail. The second sentence of §21.2l(d) of the rules clearly destroys 

the force of that argument for the reason that it requires the filing and perfection 

of an appeal pursuant to the provisions of the entire section of these rules. 

By distinguishing between filing and perfection, it is c;:lear beyond a doubt that 

the second sentence in §2L 21 (d) of the rules requires cx::rrpliance with all provisions 

of §21.21. Thus, the granting of the permit to Intervenor becarre final with regard 

to Appellant by virtue of Appellant's lack of a::mpliance with the requirements of 

§21,21 of the rules. 

Turning now to the issue of allowance of the appeal, nunc pro tunc, 

we advert to §21. 21 (e) of the rules which provides: 

"'!he board upon written request and for good cause 
shown may grant leave for the filing of an appeal nunc pro 
tunc; the standards applicable to what constitues good cause 
shall be the ccmron law standards _applicable in analogous 
cases in Courts of Camon Pleas in the Carrronwealth. No 
petition may be granted where a statutory period for filing 
an appeal with the Board has passed." 

'Ibis provision mandates us to follow the principles of Pennsylvania law 

regarding appeals, nunc pro tuna. '!he prevailing Pennsylvania law on allow9nce of 

appeals, nunc pro tunc, is clearly set forth in City of Pittsburgh v. Pen~~yZvania 

Puh'zia Uti Zities Commission, 3 Pa, Canronwealth ct. 546, 284 A. 2d 808 (1971) wherein 
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it is stated: 

"Finally, appellants contend that we should allcw 
their appeals in the interest of justice. This argunent 
assumes incorrectly that we have discretion in the matter. 
Failure to perfect an appecil within the time allowed by statute 
is a defect in the proceeding of which the appellate court 
must take notice, even on its own notion. We have no p:Mer to 
extend the time limit for filing an appeal. Depart::mmt of 
Highways v. Pa. P. U. c., supra. Neither appellant CCI!plains 
that its failure to make timely appeal involved 'frau:l or 
sane breakdown in the court's operation through a default of 
its officers. ' Nixon v. Nixon, 329 Pa. 256, 198 A. 154 {1938) • 
See also Tuttle Unemployment Ccrcpensation Case, 160 Pa. Super. 
46, 49 A.2d 847 (1946) and layton v. Unemployment Catq;lensation 
Board, 156 Pa. Super. 225, 40 A.2d 125 (1944). The effect of 
Christiansen v. Zoning Board of Adjustrrent, 1 Pa. Otwlth. 32, 
271. A.2d 889 (1970), is. limited to its peculiar factual situa­
tion carefully stated in the concurring opinion of Jtrlge (oow 
Justice) Barbieri. There, upon timely oral application of 
colll1Sel, a writ of certiorari to a zoning board was issued, 
although a petition for allowance of appeal required by 
ordinance was not filed within the prescribed time. The writ 
was the second issued in the case, an appeal. frcrn an earlier 
order having resulted in a ranand to the board. The actual 
issuance of the writ, and assurances by a court officer that 
the written petition might follow after the appeal time, were 
held to bring the case within the rule of Nixon v. Nixon, supra. 
By contrast, we have here only the sinple failure of both 
appellants to corrply with statuto:r:y procedures their counsel 
erroneously believed to be ineffective." (3 Pa. · Carrronwealth ct. 
at 552, 284 A.2d at 811 (1971) • 

DeFranais~ supra~ applies this sane principle to administrative agencies. 

We have found no case in regard to the allowance of appeals, nuna pro tuna, which 

predicates such an allowance on the failure of Appellant to follow legal requirarents 

concerning appeals. We think the above cited authorities leave us ro alternative 

but to quash this appeal. 

CCNCLUSICNS OF INil 

1. A party which has not a:mplied wiiih the requirements of §21. 21 of 

the Rules of Practice and Procedure before t{le Environrrental Hearing Board has rot 

:perfected its appeal. 

2. Failure to perfect an appeal within the time limitation set forth in 

§21.2l(b) renders the action of DER, from which the appeal is taken, final. 

3. Whe:-e the action appealed fran is the granting of a pennit by DER, 

an Appellant is required to serve a copy upon the Permittee of such an appeal within 

48 hours of the filing thereof. Section 21.21 (b) of the Rules of Practice and 

Procedure before the Board. 
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4. Appellant, by not serving a ropy of its appeal upon Intervenor, did 

not perfect its appeal in this matter within the time specified by §21.2l(b) o£ 

the Rules of Practice and Procedure before the Board. 

5. The Eoard lacks jurisdiction to review the merits of this matter because 

the appeal was not perfected within the tirre required tmder reg.Ilations of the 

Environmental Quality Eoard. 

ORDER 

AND NCW, this 12th day of August, 1975, the appeal of Allegheny River 

Protective Association, Inc., is hereby quashed for lack of jurisdiction. 

~: August 12 I 1975 

ENVIroNMENTAL HEARING OOARD 

ULE.WATERS 
Chairman 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

:PCX:X:NO HEIGH'IS-HIGHI..AND IAKE ESTATES Docket No. 74-192-c 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AilJUDICATIOO 

By Joseph L. Cohen, M::rober, August 12, 1975 

, .• 1 ..... • 

( " . ' 

'Ibis matter is before the Board on the appeals of Poo::mo Heights 

Property Owners Association and Pocono Highland Iake Estates Association (hereinafter 

Appellants) fran orders of the Pennsylvania Department of Envirorurental Resources 

(hereinafter DER) to cease and desist operation <iif the private lakes of each 

as. a public bathing place until such time as it issues to each of them a Bathing 

Place Penni t approving and autrorizing operation·O>f said bathing places. Each of 

the Appellants filed a tilrely appeal to this Board fran the orders of DER. By Board 

order of December 31, 1974, the two appeals were consolidated under the caption of 

"Pocono Heights--Highland Iake Estates v. Camonwealth of Pennsylvania, Departrrent 

of Environmental Resources", EHB r.ocket No. 74-192...C. 

On February 14, 1974, the parties ·to this p~g filed a stipulation 

setting forth those facts material to the disposition of these appeals to which they 

agreed. Said stipulation was entered pursuant to a Board order of December 31, 1974, 

and January 28, 1975. On March 13, 1975, DER filed a notion for surrnary judgment 

to which Appellants filed an answer on March 21, 1975. Subsequently, the Board on 

April 21, 1975, issued a rule upon Appellants to show cause why their appeal in the 

amve captioned matter should not be dismissed for lack of jurisdiction. '!he Board 

issued this rule sua sponte for the reason ~tit was of the opinion that the 

nature of the orders involved necessitated an exploration of this issue. 
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The parties herein filed replies to the rule, Appellant's reply having 

been filed on May 5, 1975, and Appellee's reply on Jtme 5, 1975, in compliance 

with the rule of the Board. 

Because of the nature of fu.e stip~ation which the parties filed with 

the Board, there is no need for any evidentiazy hearing in this matter. Appellants 

have filed a brief in support of their legal contentions while Appellee has chosen 

not to file a brief but in lieu thereof to rely on the Board's Adjudication in App Z.e 

VaHey Raaquet Club v. CommorQJ)ealth of Pennsylvania, Department of Environmental 

Resouraes, EHB Cocket No. 74-150-c (issued October 23, 1974). 

en the basis of the foregoing we enter the follc:M.ng:. 

FINDINGS OF F7\cr 

1. Appellants are Pocono Heights Property ONners Association. and 

Pocono Highland Lake Estates Association, both of which nonprofit corporations 

incorporated tmder the laws of Pennsylvania and located in Middle Smithfield 'I'c:Mnship, 

M:>nroe Cbuncy, Pennsylvania. 

2. ·Appellee is DER, that agency of the Ccmronweal th authorized to 

administer and enforce the Public Bathing raw, Act of Jtme 23, 1931, P. L. 899, as 

amended, 35 P. s. §672 et seq. 

3. Appellant, Pocono Heights Property Ckm.eFS Association, Inc. is the 

CMner of a lake in Middle Smithfield 'ItMnship, M:mroe Cbimcy, Pennsylvania, which 

it acquired by deed fran Arthur L. Yetter and M3.ry J. Yetter, his wife, dated Jtme 16, 

1967, and duly recorded on said date in the Office of the Recorder of Deeds of M:>nroe 

Cbtmcy, Stroudsburg, Pennsylvania. 

4. 'lbe deed which conveyed the property to Appellant, Pocono Heights 

Property ONners Club, Inc., states: 

"'lbe premises above described have been owned and are nCM 

being conveyed to the Grantee for the use and benefit of the lot 
owners and rrembers of the club and this conveyance is made under 
and subject to the condition that the use and enjoyrrent shall be 
limited to the rre:nbers of the club." 
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5. 'lbe by-laws of J\t>pellant Pocx:>no Heights PrqJerty c:Mners Club, Inc. 

specifically state that the use of the lake is limited solely to Il'eltbers in good 

standing of the club and their duly ~uthorized guests. 'Ihere are yearly dues levied 

upon members of the club and only those individuals who pay their dues regularly are 

members in good standing. 

6. Access to the lake is c:atpletely controlled cy Appellant Pocooo Heights 

Property c:Mners Club, Inc •. T he only nethod by which an owner of property in the 

developnent which the club serves may itake use of the lake is by joining the club and 

ranaining a zranber thereof in goqc;l standing. 

7. Appellant Pocono Heights Property OWners Club, Inc. 1imi. ts access 

to the lake and the club facilities to members in good standing and their aut:OOrized 

• guests. Each rrember of the club is issued sjx ~tags which allow that particular 

member to have a maximum of SiX guests at any one time utilizing the facilities of the 

club, including the lake. 

8. 'lbere are approximately 240 rnanbers of the club. Approximately 100 

merrbers use the lake on a regular basis. Inasnnx:h as Pocoix> Heights Developnent is 

seasonal in nature, the lake is used primarily on weekends. '!he average weekend group 

on the beach at the lake is approximately 15 individuals. In addition there are 

approximately 60 guests utilizing the lake over the entire surmer, except that on the 

weekend of the sumner which the club conducts its annual picnic there are an additional 

20 guests present, many of whan use the lake facilities. 

9. 'lbere are no eating or changing facilities by the lake or any place 

on the proper!¥ of the club. However, there are blo outdoor- toilet facilities by the 

beach. 

10. Appellant Pocono Heights Property OWners Club, Inc. tests the water 

quality of the lake twice a year, the first test_ conducted prior to the ccmren.canent 

of the surmer season and the second con:lucted whlle the surmer season is in progress. 

ll. Appellant Pocono Heights Property OWners Club, Inc. is not in possession 

of~ Public Bathing Place Pennit fran DER. 

12. With regard to Appellant Pocono Heights Property c:Mners Club, Inc., 

DER personnel en tbvember 29, 1973, inspected its bathing facilities and subseqtEntly . 

in writing notified the Appellant that it was maintaining a bathing place without a 
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permit. Thereafter on Februcu:y 5, 1974, DER caused a second letter to be sent to 

Appellant setting forth what it oonsidered to be continuin;r violations on the part of 

Appellants and requesting o:mpliance, with the Public Bathin;r raw, supPa, and DER 

Rules and Jegulations. 

13. On July 30, 1974, DER through lawrence A. Pawlush, Regional Water 

Quail ty Manager, issued the follCMing order: 

"NCW, 'IO WIT, This 30th day of July, 1974, The Depart:n1ent 
of Envir0!1Il"el1tal Resources .( 'Depart:n1ent' ) has fotmd and 
determined that: 

"1. Pocono Heights Property <Mners Association is 
operating a public batlting place at Pooono Heights Develop­
ment in Middle Smithfield Township, funroe Cotmty. 

"2. A bathing place permit has not been issued by the 
Department authorizing operation of said bathing place. 

"3. Operation of a public bathing place which has not 
been approved by a written permit issued by the Department 
is declared a public nuisance by Sections 5 • and 12 of the 
Act of Jtme 23, 1931, P. L. 899, as arrended ('Public Bathing 
Iaw') and Section 193.11 of the Department's Rules and Regu­
lations. 

"NCW, THEREFORE, pursuant to Section 1917-A of the Administra­
tive Code of 1929, as amended, 71 P. S. Section 510-17 it is 
hereby Ordered that Pooono Heights Property <Mners Association, 
<Mner, Pooono Heights Developnent, Middle Smithfield Township, 
z.bnroe Cotmty, shall: 

"Imnediately cease operation of said bathing place tmtil 
such tine as a bathing place penni t is issued by the Depart:n1ent 
approving and authorizin;r operation of said bathing place." 

14 • Appellant Pooono Highland Estates Property Q.mers Association became 

the c:Mler of a lake which is the subject Ill3.tter of its appeal by deed fran Pocono 

Highland Lake Estates, Inc. a Pennsylvania Corporation, dated M3.y 10, 1974, and 

reoorded Jtme 7, 197 4, in the Office of the Recorder of Deeds, funroe County, Pennsyl-

vania, in Stroudsburg. 

15. Merrbership in Pocono Highland Lake EstateS Property <Mners AsSOciation 

is limited to owners of property in a real estate develor;Uent known as Poconb High­

land Lake Estates, the territorial limits of which are set forth on a plot plan 

prepared by Hess Associates of Stroudsburg, PennSylvania. 

16. Appellant Pocono Highland Lake Estates Property Ovners Association 

limits the use of its property, includin;r the lake in question, to manbers of the 

Association in good standing and their guests. The c:Mlers of property in the real 

estate developnent kJn.m as Pooono Highland ~e Estates nrust be a manber of the 

property c:Mlers association in order to use the lake. 
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17. 'lbere are approximately 230 propercy OIJners in the developre.nt knCMn 

as Poa:>nO Highland lake Estates, but only 120 of these are nanbers of the Appellant 

Association. 

' 
1B. Appellant Pocono Highland lake Estates Propercy <Mners Association has 

no policy concerning the limitation of guest privileges. 

19. '!he lake in question is spring-fed and only wann enough for 
·-

swixrmi.ng during the rronths of July and August. In area, the lake consists of 

5 acres and is divided into a 2 acre lake connected to a larger 3 acre lake. 

'!be 3 acre lake has a small 50 foot wide beach up:>n which sand has been placed 

on l:xJth the exposed surface of the beaCh and along the l:xJtta:n of the lake to a point 

where the water depth is sanewhat greater than 6 feet. 'Ihere is no lifeguard at 

the swinming area, but the swimn:ing area is enclosed by •a roped off area. 

20. 'Ihere are oo eating facilities nor changing facilities in the lake 

area nor is there any cype of ccm-cvarcial enterprise which furnishes food or drink to 

the individuals utilizing the beach. 'Ihere is one toilet facilicy near the beach. 

21. Appel+ant Pocono Highland lake E:>tates Propercy <Mners Association 

does not conduct a regular program of water testing • 

. 22. During the rronths of July and August, when the lake is.wann enough 

for swiicrrri,ng, there are an average of three pe::>ple per weekday using the lake. On 

weekends, the average is approximately 12 people per day. 

23. Pocono Highland lake Estates Propercy <Mners Association is not in 

possession of a Public Bathing Place Permit fran DER. 

24. en December 5, 1974, DER through rawrence·A. Pawlush, Regional Water 

Qualicy Manager, issued to Appellant Pocono Highland lake :Estates Propercy ONners 

Association the follc:wing order: 

"NCW, 'IO WIT, 'Ihis 5th day of recaOber, 1974, 'Ihe Department of 
Environmental Pesources ( 'L:epartment ') has found and detenni.ned 
that: 

"!. Pocono Highland lake Estates Propercy <Mners Association is 
operating a public bathing place at Pocono Highland lake Estates in 
Price 'I'c:Mlship, M:mroe Councy. 

"2. A bathing place pennit has not been issued by the De~tment 
authorizing operation of said bathing place. 

"3. Operation of a public bathing place which has not been 
approved by a written permit issued by the Departrrent is declared a 
public nuisance by Sections 5 and 12 of the Act of June 23, 1931, · 
P. L. 899, as amended, ('Public Bathing Law') and Section 193.11 
of the Depart:mmt' s Rules and Fegulations. 
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of DE:R. 

"Furthermore, Section 5 (a) - Pennits of the Public Bathing Iaw 
states: 'It shall be unlawful for any person or persons, club, finn, 
corporation, partnership, institution, association, rmmicipality or 
county to construct, add to or rrodify, or to operate, or continue to 
operate, any public bath house, bathing, swim:ning place or swirrmin;1 
pool, natatorium, or any structure intended to be used for bathing 0r 
swllrming purposes, indoors. or outdoors, without having first 
obtained a pennit so to db or being in possession of an unrevoked 
pennit. I 

"NOW, 'IHEREFORE, pursuant to Section 1917-A of the Administrative 
Code of 1929, as amended, 71 P. S. Section 510-17 it is hereby 
Ordered that Pocono Highland lake Estates Property CMners Association, 
CMner, Pocono Highland lake Estates, Price Township, r-bnroe County, 
shall: 

"Intnediately cease operation of said bathing place until such 
time as a bathing place periirl. t is issued by the I:epartment approving 
and authorizing operation of said bathing place." 

25. Both Appellants filed timely appeals from the aforementioned orders 

DISClJSSION 

In each of these appeals there is the corrrron element of a bathing place 

being provided for the accx:l'lDdation of lot owners of a particular developrent in the 

Pocono r-buntains. In the case of Appellant Pocono Heights Property CMners Club, Inc., 

all the members of said corporation must own at least one lot in an area in Middie 

Smithfield Township kncMn as Pocono Heights. The membership of Pocono Highland lake 

Estates Property Oomers Association is restricted to lot owners of a developrent in 

Middle Smithfield 'Ibwnship, r-bnroe County, Pennsylvania, known as Pocono Highland 

lake Estates. ·M=rcbership in each association is the only means by which a property 

owner in the respective develoJ:Illeilts can gain access to the lake area of each develop­

ment for the reason that the ownership of the lakes in question and the surrounding 

land is in the Appellants. Individual lot owners in eac::h developrent have no right 

of access to the lake area except as members of C:necf' the Appellants. 

'!he facts of each arpeal are substantially similar. However, sane noticeable 

differences exist. In the Pocono Heights appeal the deed of conveyance fran the 

developers of Pocono Heights to the Club contain· a deed restriction to the effect 

that tl:e property to be conveyed is for the sole benefit of lot owners of :Ebeono Heights. 

'!here is no similar restriction or condition in the deed of transfer fran Pocono 

Highland lake Estates, Inc. to Pocono Highland lake Estates Property Oomers Association. 

r-breover in :Ebeono Heights, each member of the club in good standing is limited in 

guest privileges to six persons at any one point in time. There is no such limitation 
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with respect to guest privileges of members of Porono Highland lake Estates Property 

<Mners Association. '!here is greater utilization of the Porono Heights Lake Area by 

its rrernbership and guests than there is of the Porono Highlands lake area. '!his may 

be due to the fact that the Porono Heights area has been in existence for a longer 

period of t.inE and, cxmsequently, is more built-up than is Pocono Highland lake Estates. 

'Ihese differences, however, are not legally si<jnificant for the purposes of this 

Adjudication. 

Appellee moved for sumnary ju:lgtrent in ·this matter, but we do not think 

that a motion for sumnary judgtrent is proper where the matter has been sul:mitted for 

adju:licat.ion on the basis of stipulated facts; See Pa. R. c. P. 1035. 

During the pendency of this matter Cbnm:mwealth Court rendered its decision 

in AppZ.e VaZ.Z.ey Raaquet CZ.ub v. Commoraileal.th of PennsyZ.vania, Department of Environmental. 

Resouraes, 1517 c. D. 1974 (issued July 17, 1975) upholding our Adjudication in which 

we affinred a DER order requiring Apple Valley Pacquet Club, a non-profit swim club, 

to cease operation of its pool, drain the sane, and not to reopen tmtil it is in 

possession of a valid bathing place penni t issued by DER pursuant to the provisions 

of the Public Bathing Iaw, supPa. In upholding the Board, the court, per Judge Mencer, 

said: 

"Appellant would have this Court take the position that 
the Legislature intended to apply these requiranents to member­
ship clubs only when the swimning pool is made available to the 
public on an unrestricted basis, care one, cane all, save only 
that a fee might be charged. Such a position might have been 
tenable and indeed was taken by the Conrron Pleas Court and a 
divided Superior Court with regard to public eating and drirking 
facilities in CorrmoraileaZ.th, Human ReZ.ations Corrmission v .. Loyal. 
Order of Moose, Lodge No. ZO?, 220 Pa. St.1p9rior Ct. 356, 286 A.2d 
374 (1971), out was expressly discarded by a ·lmarilirous Supreme 
Court of Pennsylvania, in 448 Pa. 451, 294 A.4d 594 (1972). 
In that case, the Pennsylvania Supreme Court ruled that a nanber­
ship club, while 'private' when it restricted its facilities to 
its I'0311bers only, became · 'public' when any Ite!IDer of the public 
could be admitted on the invitation of any member. It is as 
s:irrq;>le as that. · It is clear fran the stipulation of facts, as 
well as the findings of fact, that there are 45 shareholders or 
nanbers of appellant, a nonprofit corporation. Each shareholder 
or rrember is entitled to sponsor as many guests as he chooses, 
restricted only to paying a 50 cents admission charge. 

"Indeed, ·.nodge No. 107, supra, would seem to be a rrruch 
stronger case than the instant one for ruling that the Act did 
not apply, since the .Act there involved has an express exclusionazy 
clause applying to fraternal corporations or associations. 
Section s,· the Pennsylvania Human Relations Act, .Act of October 27, 
1955, P. L. 744,as amended, 43 P. S. §955 (Supp. 1974-1975) . 
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"Appellant argues that it is not a rrernbership type of club 
open to any nanber of the public to join upon payment of dues, 
but rather is a group of co--cMilers, familes and guests who are 
the 'sole users' of the pool. W3 do not understand this argu­
ment, for the stipulation of facts states that appellant is a 
nonprofit corporation organized and existing under the rules of 
the Ccmronwealth, and that the corporation owns the pool 'for 
the exclusive use and enjoyment by the shareholders and guests 
of shareholders' • The fact that the member also has a share of 
stock which he may transfer under certain circumstances would 
not sean to have any bearing on whether the unrestricted right 
to sponsor guests at the pool makes the pool a public facility." 
(Footnote omitted) 

We are of the opinion that c;;;,. the substantive issues in these appeals 

the decision of the court in AppZe VaZZey is dispositive. Hence, we have no diffi-

culty under the rationale of AppZe VaZZey in holding the two lakes which are tbe 

subject matter of these appeals to be subject to the permit requirerrents of the 

Public Bathing raw, supra. 

We have examined the jurisdictional issue and are of the opinion that 

the affinnance of these orders by us ....uuld constitute Board adjudications. The 

1 
term "adjudication" is defined in 71 P. S. §17.2 as follows: 

"'Adjudication' neans any final order, decree, decision 
determination or ruling by an agency affecting personal or 
property rights, privileges, i.rrmuni ties or obligations of any 
or all of the parties to the proceeding in which the adjudication 
is made, but shall not mean any final order, decree, decision, 
determination or ruling based upon a proceeding before a court, 
or which involves the seizure or forfeiture of property, or which 
involves paroles, pardons or releases fran mental institutions." 

2 
Because of the provisions of 71 P. s. §510-17 these orders subject 

Appellant to the possibility of additional liability for failure to cx::mply with 

the provisions of the orders in question. This provisiqn a~thorizes DER to enter 

Appellants' premises for the purpose of taking abatement. action and charge the 

o::sts thereof to Appellants, if they fail to-ccmply with,the orders. Thus, even 

though the Public Bathing law, supra, does not a:mtain aey provision authorizing 

the issuance of orders or their enforcanent, §1917-A of the Administrative Code 

of 1929, supra, does subject Appellants to the possibility of additional liability 

if the orders are upheld. In such circumstances our sustaining the DER orders would 

clearly "affect" Appellants' rights. Hence, our determination would constitute 

1. Section 2 of the Adninistrative Agency raw, Act of June 4, 1945, P. L. 1388, 
as amended 71 P. S. §1710.1 et seq. 

2. Section 1917-A of the Administrative Code of 1929, Act of April 9, 1929, P. L. 
177, as amended 71 P. S. §51 et seq. 
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an adjudication as defined in the lldministrative Agency L<:M, supr-a. 

CONCLl.EICNS OF UJfl 

1. 'Ihis Eoard has jurisdiction over the parties and the subject 

matter of these proceedings. 

2. Inasmuch as Appellants permi tr their membership to bring guests to 

their facilities and utilize such facilities including the lakes as a swimning place, 

Appellants' lakes constitute public bathing places as defined in the Public Bathing 

L<:M, supr-a. 

3. Section 1917-A of the Administrative Code of 1929, supr-a, auth::>rizes 

DER to have issued the orders to Appellants which are the subject matter of these 

appeals. 

ORDER 

AND NCW, this 12th day of August, 1975, the order of July· 30, 1974, 

issued by the Pennsylvania Department of Envirorunental Resources to Pocono Heights 

Property Ckmers Club, Inc. is hereby sustained and the appeal taken fran said order 

is hereby dismissed; further that the order of Decenber 5, 1974, issued by the 

Pennsylvania Department of Envirorunental Resources to Pocono Highland lake Estates 

Property Ckmers Association is hereby sustained and the appeal fran said order is 

hereby dismissed. 

ENVIroNMENTAL HEARING BOARD 

PAUL E. WATERS 
M:Ynber . 

Bember 

1:1.\'IED:. August 12, 1975 
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In the Matter of: 

HALill-1 BOHOUQi 

v. 

COMMON!Vt:Af.TJJ OF I'UVN.\'l'I.VANIA 

ENVIIWNMI.:N l't\L llbHi.lNG llOI\IW 

lllackslonc tlt:ilding 
Fir~t r!om f.nJ•c.x 
112 r··brkcl ~;r rc'!! 

Harrisburg, i'enusylvania 17101 
(717) 7!!7-.wn 

Doek,·l No. 75-0lG-D 

COMMONWEALTH 01" PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

z, D J U D I C A T I 0 N 

BY: JOl>NNE R; DENviDRTH, ¥J€!"l1l::£-r , August 15, 1975 

This case arises on an appeal by Ha1lam Borough fran the grant of a 

permit to Arthur c. Rl'lineer for a derrcliU.on <iebris disposal 0:1 a site uphill 

fran the springs t.r.at arc the source of the Pcrnugh' R \later supply syste."'l. 

1. Appellant, Hallam Eor0ugh, is the o,.mer of a \,-ater works system 

that serves the Borough and customm:·., in HellC'J~ Township. 

2. Appellee is the Dapar'.r.w:=>nt of Envi.ron"lle.l'ltal Resources ; the aga'lcy · 

of the Ccmnonwealth of Pennsylv.:mic:. a,J::.horized b:> administer the P2.l1I1Sylvania 

Solid Waste ~lanagerrent Act, Act of July 31, 1968, P.L. 788, as amended, 35 P.S. 

§6001, et seq. 

3. Intervcnor-Pennittee is Art.:"lur c. Rhineer, Box 126, WiJ.l<M Street, 

Pennsylvania. . I 

4. On or about November: 1, 1974, the Intervenor fik'C.'i. with the Depart­

nent of Environmental Resources an. application fer Permit for Solid Waste Disposal 

on a site in Hellam Township, York County, Pe.l'ln.<:;ylvcmia. 

s. On D;oce:robcr 23, 1975, a Permit No. J.00995 v1as issued in response 

t.o Intervenor's application. 

6, The current '.v.:Jtc:r som:Ges for the P.orough's vmtcr supply are nine 

. ., • . -~· ... · • . r, .. . 
.l:"'•t~u· IJ.J ';f~'-4v.a.to._r ............. u 

to a reservoir. The quality ot' \.V:::i:.cr: fro.\' these springs is exceptionally high, 

though sanewhat .acid. 
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7. The proposed dcrrolition debris di.sr:osal site is located within 

the watershed that feeds the Borough's sprinc;s. 'i'he site is uphill at a 

distance of 700 feet from the nearest spring. 

8. The topography of the. ·watersl)ed ~d direction of g;t;OunQwate."":" 

flow are such that if the 9:roundwat.er ·reca.ne polluted fran the disposal site, 

the Borough's springs would be likely to be polluted. 

~. By policy rather than re.'gUladon, t.he Department distinguishes 

between solid waste disposal and denrlition debris disposal facilities on the 

basis that the materials that will be placed in a daroli tion debris disposal 

site are inert building materials--namely bricks, plaster, cement, glass and 

wood--and; therefore, the requirements for disposal of such debris .need not be as 

stringent as those for other kinds '">f refuse. 

1~ •. Since the 1972 flcxxi, .the Depa .. mnent has been approVing Clemolition 

debris -disposal sites informally and has not required pennits for such sites. 

The Department changed its policy in the mmrner of 1974. The Intervenor was 

the first applicant for a derrolition debris disposal site, who was required· to 

ccmply with t.'"J.e Regulations applicable to the pennitting of solid was·te disposal 

facilities. 

11. Before the Department's policy on de.rrolition debris disposal sites 

was charlc;j€d, tl).e Intervenor was given an infonnal approval by the Department. 

At that t.ime, the Depari:Inent ,,as not aware that there ¥/are springs for a public . 

water supply located near the disposal site. The Intervenor \\'aS later told that 

he would have to con~lete the ~Ddules and investigation required for a solid 

waste disposal site. 

12. Extensive inspection and investigation of the proposed site was 

dane by the Intervenor's engineer and the Department's soil scientist and regional 

geologist. At the time of theiX review tl1ey were aware of the approximate loca­

tion of the springs for the Boroug!"l' s water supply. 

13. The regional water table was determined by inspection of the 

backhoe pits dug on the site and a neighboring well (where the water table was 

approximately 54 feet) to be J;;clotv 10 feet. IIOv-':wer, there was evidence 

of a perched seasonal. Wi.lter table in several of the pits .in the proposed areas 
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of the trenches, which showed Irottlingl in the upper zones. Below these zones 

there was a deep accumulation of soil that exhibited very good drainage 

characteristics. No water or bedrock was observed in the pits, several of which 

were ten or eleven feet deep. 

14. In issuing the Pcnnit, the Department of Environmental Resources 

attached conditions to the use and OjY-'....ration of the proposed facility, including 

inter aZia: 

a. Segregation of the debris in question·:.. "all garbuge, rubbish~ 

furniture and app1.icances, etc. arc to be ranovcd fran the darolition waste and 

transported to a pennitted sanitary landfill." 

b. Inspection and certification by a Registered Professional Engineer 

with regard to site devel~~t prior to operation; 

c. The placE!!l1ei}t of lime-rich materials in the bottan of the trench 

area and, upon. ccr.tpletion the placement of lime-rich rraterials on top of the 

deposited waste prior to final cover, including the use of finely' cruShed. lime-

stone, if necessary. 

d. Creation of diversion ditches to assure that no surface water runs 

into the landfill. 

15. It is riot knONn. heM successful segregation of the debris can be 

to a::;sure that metals and other refuse are not placed in the disposal site since 

segr~ation of debris has never before been required at other derrolition 

debris disposal sites. 

16. If the site is operated according to conditions in the pennit, no 

pollutional hazard !"ill result to the Borough's public water supply. · 

1. Mottling is. in ~;implcst terms, a variation in the coloring of soils. When that variation shows 
a concentration of rcdd<:r colors in some spots, and grayer colors in others-a variation in "chroma", 
in particular-it will almost invariably be due to segregation of iron compounds from other components 
in the soil, and especially segregation of reduced (ferrous) iron compound·s from oxidized (ferric) iron 
compounds. Iron compounds in the soil in the presence of air for any extended period of time will 
oxidize to the ferric state: ferric compounds arc generally red. If the water table rises to a given lcvd 
for prolonged periods of time, say ·ci~htccn inches, ... then the rel:ltive absence. of oxyr:cn product's 
reducing conditions, <md the ferric compounds arc changed to ferrous compounds. Ferrous compounds 
arc gL'IllTally grayer-of a lower chroma. The fl'rrous compounds tend to migrate, and collect in noduiL's; 
w!H'n tl1<• watl•r l:thl" rlrnn~ tn'!llV of lh('~(' nntlulrs will I">" ···xrn<<"d ·to ;dr, ;md oxidi·,c to f•·rri,, iron. 
Nodules that for some rl'ason the air did not rt'ach, and arras of the soil from which much of the 
iron had l'arlicr migratl·d, will appl·ar gray." l•'alduno v. ConvnmtV.lealth: Ellll Docket No. 7J-051-B 
(issued August I, I 973 ). 
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DISCUSSIOO 

While there is a threshold preposterousness to the grant of a pcnnit to 

pla~ a landfill uphill fran a public water supply source, we cannot say after 

car~ful review of the evidence that the Department abused its discretion or 

arbitrarily or unreasonably applied the law in granting this pennit. See 

F. & T. ·construction Co. V. Department of l!:nvir•omentaZ Resources, 6 Pa. 

Ccmoonwealth Ct. 59, 293 A. 2d 138 (1972) ; Sierra CZub v. Bani tary Water 

Board, 3 Pa. Comronwealth Ct. llO, 281 A.2d 256 (1971). '!he Appellant's 

primary concern, expressed by its expert witness, is that demolition wastes 

cannot Pe successfully segregated fran other debris, and that wastes a:>n­

taining garbage and refuse that have been left in abandoned houses will be 

dumped together with wood into the landfill where such material will care in 

. contact with water, which will cause the wood and other putrescible material 

to decanpose creating an acid condition, which would then cause any metals . . 
that might be present to rrove into a leachate that would pollute the ground-

water. 
To~ppAll<mt 1 s concern that the Tllilterial' would be in frequent contact 

with water is not supported by the evidence. It is true that Intervenor did not 

literally comply with all the requirements of the regulations since it did not 

drill any borings or wells into the groundwater as required by 25 Pa. 

Code §75.81. The water table depth was approximately determined by calculation 

of the slope fran the well at the northwest corner of the property to the 

Borough 1 s spri.rlgs to be around 23 feet at the southern portion of the disposal 

site. Apparently, because the Departlrent had decided to limit the capacity of 

the landfill to one lift and because the site would contain only demolition 

debris, it did not require a boring o.~:;. well to determine the exact· groundwater 

~le level. The evidence was sufficient to support the conslusion that 

the (froun&vater table would be rrore than six feet belcw the bottan of the 

only lift in accordanCE with 25 pa. Code §75. 84 (c). Although there was an 

indication of a perched water table in several areas of the site, the excavating 

of this area in order to create the trenches and the construction of the 

diversion ditches to divert the surface \vater fran the site as required in the 

design of the facility, would largely eradicate that condition. There may 

be a possibility of sane water around the edges of trenches in this area at 

wet tilrcs of the year, but that would appear to be a minimal hazard. The 

with the conditions of the pcrrnit, there would be no danger of pollution to 
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the water of the Borough.2 

The problem is with that" if :• We share the Borough 's concern for the 

protection of its water supply, as does the Department. The Intervenor would 

like·us to assurre that the operation will be in acco~dance with the conditions 

of the permit, and we suppose that that is his intent. However, we were impressed 

with the probable difficulty of separating the demolition debris from other refuse 

and for that reason we will require that the Intervenor install a monitoring well. 

This would assure that if the operating conditions are not net and putre.scible debris 

does o:::me in contact with water at various tines of the year, any danger to the 

Borough's water supply would be detected, and immediate corrective action could be 

required. 'l'he details and location of the well shall be approved by the Department 

in accordance with 25 Pa. Code§75.81 (1) (iv). We will also add as a condition 

of the permit that no industrial demolition debris be placed in the site, since such 

debris would be more likely to contain chemicals and other hazardo1,15 was·te than 

debris from residential and carnmercial buildings. Although we recognize that t.~is 

Intervenor has borne the. burden of what may be extra precautions, these precautions 

are required by the special circumstance of locating a disposal site, even of 

demolition wastes, next to the source of a public water supply system. The reg-

ulations require the identification of any public water supplies that are within 

a quarter of a mile of any proposed disposal site, 25 Pa. Code §75. 72 (a) (2), 

and we think this is intended to afford extra prci~ection to public water supplies. 

Appellants argurrent that the Intervenor's . original proposal was for 

90 demolition housE;m and should be limited to that, has no basis in the law or 

.regUlations. The permit was granted for a terrn of five years and for a certain 

area. Determination has been made that the site is appropriate for an arrount 

of debris, which may or may not take five years to accumulate. Although 

· Intervenor initially intended to use the site for a project he was then bidding 

. on, that project has long since been canpleted and he now wishes to use the 

site for other jobs. There was testimony to indicate the Department's policy 

'IlCM is to approve these demolition sites for long term use,. since they are nON 

requiring extensive review and investigation in order to obtain a permit. 

As to the Appellant's contention that the Intervenor should be required 

to use the York Coun~! L:mdfill as the municipali ti.es of t.he County .have been 

2. ~1€: Dt:~JlL.n.:...• ~ -~;i~.Lc.::;:.. Gi:;!:.i.~:;t:ic!"'!cd !.:~~ .. ~.:....~ ''r:::!.:!.::.~.:~~u .:rr:.C. "d.cgrnC:~ti -~" 
of the groundwater • lie suid tl1at sane "degradation" of the qroundlvater rr.iqht 
result in thJ.t. the rurount of sulf;1lcs and disr;olvcd solids in t11c g:rounc.lwater 
might increase. llowcver, t.hpsc woulll not "pollule" t..hc \vu.tcr or make it in nny 
sense undrink.a!Jlc. I-1uch us we \vouJd liJ<e to ilqn;e with tll0. Dorouqh tl1at not 
even MY degradiltion of their w<.1tcr d1oulu occ:Ur, we must agree with U1c De­
n..'lrt:I11C'nt tlut the law d<X!s not rt'quhc !Juch purity. 
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ordered to do by the Department, we must agree that it seans an ananaly to 

insist on municipalities using a regional landfill while permitting an 

individual to develop a private landfill simply to ~e his business more 

profitable. 'Ihe problem is that the Pennsylvania Solid waste t-anaganent Act, 

aupra, gives; the Depart:ment authority to require official solid waste manage-

m:mt plans fran municipalities and to see that such plans are coordinated on a 

regional basis, but it does not preclude the opening of private landfills so 

long as the technical requiranents for a:mstruction and operation of a landfill 

are met. As~ read the Act, the only authority the Department has over private 

larrlfills is through the permitting process. If technical requiremants for a 

pennit are met, the Depart:Irent cannot deny the permit because it considers the 

location of the landfill to be an undesirable land use, or because another land-

fill exists wh~e the applicant could dunp his debris. See CoTTD7rUnity CoZZege of 

Delaware Coun~y ar>.d Co17munity CoZZege of Dela:war>e ·county Authority', Appellants 

and Township of Marple, Intervening Appellant v. Mrs. Cyril G. Fox and Natural 

Lands Trust, Ina., Appellee, 654 C. D. 1974, (July 18, 1975) and Central Delaware 

County Authority, AppelZant-v. Mrs. Cyril G. Fox and Natural Lands Trust, Ina., 

Appellees, 743 c. D. 1974 (July 18, 1975). Unless and l..liltil the Legislature 

and/or local nrunicipalities act to require comprehensive land use planning this 

kind of anomaly will persist. 
. CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and the subject matter 

of this appeal. 

2. The Depari::lrent did not abuse its discretion or apply the law in an 

arbitrary and capricious manner in granting the pennit that is the· subject of 

this appeal. 

3. The location of a landfill for demolition debris within one-quarter 

mile of springs that are the source of a public water system requires that extra 

precautions be taken to protect the public water supply system. 
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ORDER 

AND NOW 1 this 15th day of 1\ugust, 1975 1 this matter· is remanded to 

the Depart:rcent with instructions that the permit be issued with the further 

conditions that a monitoring well be placed on the site to the satisfaction 

of the Department and that no derrolition debris fran. industrial establishrrents 

be plac-.."'Cl in the landfill. 

DATED: August 15, 1975 

ENVIRONMENTAL HEARJNG BOARD 

PAUL E. WATERS 
Chairman 
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('0/IIMONW/cA/.T/1 OF I'/~NiiSt'/.J-/1fl!l;1 

ENVIIH>NMI·:NTAL lli·:AI<cNL IIOA!W 

lll;lcksfmll" Uuil•lin~ 

Firsf FI•H•r Anne>; 
Ill Markel Shl'l'f 

llarrisl>urg, 1\·nn,ylvania Iii 01 
(717) 7117-.141\.l 

NE.W ENI'ERPRISE S'roNE AND LIME c.WIPANY, INC. 

Docket No. 73-157-B 

v. 

C0\1:\IO:\\\'J·:At.TJI OF I'FNNSYLV ANI A 

J>U'AIU MI'NT 01' I~NVJRONMENTAL RJ·:SOliRCI~S 

ADJUDICATION 
By '!he Board, .1\ugust 15, 1975 

This case is. an appeal fran an order of the Department of Environmental 

Resources (hereinafter Depar:trrent> dated May 9, 1973, der.ying an application by New 

Enterprise Stone and L.iiCe canpany, Inc. (hereinafter New EnteJ:prise) for a surface 

mine penni t for an e."risting l.imestone quarry near the village of Bakersville in 

Jefferson Township, Somerset County (hereinafter somat:irnes referred to as the 

Bakersville Quarry). The permit application was sul:mitted purs'.lallt to the Act of 

May 31, 1945, P.L. 1198,. as amended: 52 P.s. 1396.1 et seq, (the Surface Ifuing 

Conservation and R.eclamation A...nt) and in accordance with sub-chapter c of 25 Pa. 

Code, Chapter 77, "Mining", which sub-chapter was entitled "Interim Requir~...mts 

for Surface t-uning". This application '"as revie.wed by the Dep? .. rtment ancl, after 

a discussion with representatives of the Appellant at a rreeti."lg held on February 6, 

1973, Appellant submitted a supplement to the pennit application dated !-1arch 1, 

1973. After review of the original application and the l".arch 1 sul:mission, the 

Depax.i:lnent issued its letter of May 6, 1973, denying the pel.'!lri.t. The reason for 

the dE:>.nial was that the operation was , in the vie.-; of +:-he DepaJ:-1:n'>o...nt, causing 

.siltation to be deposited in the groundwater unde-:neath the quan:y, which siltation 

appearEd at a sprin;J (hereinafter srnet:.imes referr€d to as the Hatchery Spring ) 

located sore 1, 400 feet from the quarry area and ut: an elevation la..:er than the floor 

of the 1\ppellant' s qu.:trry. 

On !'lily 24, 1974, Appellant submitted :i.'ts applL:':.:ltion for n p!".rm:ment 

pennit, application No. 4074Sr-tl2. This permit C'tf't:.··licaticr, c::t.lled tor, rnrong 

other t'hings, the construction of a scttlallf'.nt i"lar;in to trea-t the \-later in th(~ 
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spring to remove settleable solids and have tlle discharge tllereby comply witil tile 

applicable regulations of tile Department. This was sutmitted as a proposed settle­

ne.nt of tile matter and was neitiler intended as, nor take11 by tl1e Board as, an 

admission tpat tile quarry was in fact causing. tile siltation problem in question. 

This application was denied by tile Deparb'nent pursuant to a letter dated July 11, 

1974. The reasons for tile denial, as given in tile letter fran counsel, quoted infra, 

aOO. as elaborated on in tile test.i.Irony, were tllat tile application did not show 

that tile discharge ~uld canply with what tile De~t considered to be applicable 

water quality criteria. Botil tile original permit application and tile second, 

pennanent penni t application, are at issue in tilis appeal. 

The Bakersville Quarry was acquired by New Enterprise in 1953 tlrrough 

purchase of anotiler canpany knavn as Sanerset Lilrestone Company, Inc. , which had 

om.ed and operated tile quarry from around 1930. 

The operation of tile Bakersville Quarry consists of removal of overburden 

so as to expose a layer of I.oyalhanna Lirrestone, which is then mined and processed 

tllrough a stone crusher system .tilereby reducing the stone to various sizes useable 

for the construction and maintenance of highways. Tl:e finished material is stock­

piled at the quarry until, it is hauled away by trucks • 

. On July 12, 1968, the Cbrnronwealth of Pen.!lS'ylvania, Depart::Inent of Health, 

pursuant. to application, issued Industrial Waste Pennit N:). ·1681002 to Sanerset 

Lilrestone Ccrnpany, Inc. , which was directed to th<:: removal of process dust and 

other suspended matter from the surface runoff at the quarry , pursuant to the 

Clean Streams Law, Act of June 22, 1937, P.L. 1987, as CliT'IS1ded, 35 P.s. §§691.1 

et seq. Pursuant to the terms and conditions o~ that Industrial Waste Pennit, 

New Enterprise constructed and thereafter anployeC: s:;dimentation ponds on the 

quarry property. 

Pursuant to the requirerrents of the Surface Mining Conservation and 

Peclamation Act, supra, as exj:ensively amended in 1971 to apply to the surface 

mining of all minerals, New Enterprise secured a license to operate its various 

mining facilities and also filed, inter a'lia, an application for an interim pennit 

on Septeni:ler 12, 1972, directed to the operation of the Bakersville Quarry. The 

application was for an interim pennit inasmuch as permanent pennit applications 

were not yet available for use. 

By letter dated.May 9, 1973, as already noted, application for pennit 

was denied. On May 17, 1973, New Enterprise filed an Appeal before the Envir­

Ol'llreiltal Hearing Board (hereinafter Board) frcrn the May 9,. 1973, letter fran 
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I:lER which denied the pennit application and directed tenn:L.'1ation of all quarry 

activities, 

Also on May 17, 1973, New Enterprise filed a Pci..ition for Supersedeas 

before the Board requesting allowance to resume 2I".d continue operations at the 

quarry pending outcare and final deteJ:mination of· the appeal. By order of the 

Board, the suJ?ersedeas was granted through June 15, 1973. 

On June 4, 1973, a view of the quarry \'laS made and on June 5, 1973 ·, 

a hearing was held before Fobert Broughton, then Chairman of the Board, nao~ 

hearing examiner. As a·result of the discussions between the parties at the 

hearing, both on and off the record, the Supersedeas was extended through June 

·· 26, 1973, and the hearing was oontinued to a date and time thereafter to be 

determined, 

SUbsequently the Board·, u);Oll stipulation of the parties, extended the 

Supersedeas on June is, 1973, July 27, 1973, August 30, 1973, October 26, 1973 1 

Noverrber 28, 1973, January 15, 197 4, and April 3 1 197 4. All of t}le extensions of 

Supersedeas contemplated probable settlerrent, and \y"ere subject to the oonditions 

as decided at the June 5, 1973, hearing whiCh inter aZia encaopassed the provisions 

that New Enterprise would refrain from additional overburde!1 removal at the t;:Uarry, 

except for two xcasions noted belao~. 

On approximately Decanber 4, 1973, during the Supersedeas pe:tiod, New 

Enterprise presented to the Department a proposal in the nature of an amendment 

to its original penn.:i.t application, The proposal provided for the construction 

of _an enclosed sediment basin to be located on land adjacent to the quarry property. 

At a neeting h~ld on May 14, 1974, het.,,een Robert Broughton and the 

parties 1 New Enterprise was verbally infom-ed by the · :De~t 

that its penn:i.t application as amended was still unacceptable to the Department. 

B}' order of the Board a continuation of the hearings was scheduled to ccrmence on 

June 3, 1974. 

On MaY 24, 1974, New Enterprise filed an application for pennit directed .. 
to the operation at the quarry. The second apj;>licc.tion was for a pennit of a 

pe:nnanent nature since pennanent penni t applications had since becane available 

from the Department, and also pro1X'5ed a sedimentation basin. 

At a hearing held on June 3, 1974, th~ Depa.ri::m'>.nt once again verbally 

denied New Enterprise's pennit application and the hear.in~i continued the-rest 

of that day as well as the following d.J.y, June 4, 1974~ Purther hearings were 

held on July 15, 1974, July 16, 1974, July 25, 1974, July 26, 1974, and August 1, 

1974, with the hearings concluding that day with aunther vi~ of the quarry site. 
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During the period of time since the last date of hearing, New J<::nterprise 

had petitioned for permission from the Board to conduct overburden rerroval at the 

quarry, limited to a described area, Which was granted by the 13oar.d hy onler of 

Novembeir 18, 1974 •. The [)epart:Ircnt has during the san\: period of time, petitioned 

the Board for an Order to Cease Work at the quarry. New Enterprise has subsequently · 

petitioned the Board for an allc:M~ce of additional opcraEon. A hearing was held 

on these petitions on April 3, 1975. By an Order dated June 23 , 1975, the Board 

denied all these Petitions. 

Hearing Examiner Robert Broughton sul::lmi1:too n p:X>posed Adjud:'.cat.ion that 

is being adopted by the Board with a few noclifications. 
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FINDING.S OF Fllf::r 

1. Appellant is New Enterprise Stone & Lime Conpany, Inc. , a corp:>ration 

which owns and operates a quarry in· Jefferson 'l'ownship, sarerset County, known as . . . 
the ~ersville Quarry. The quarry is engaged in th!=! pro:luc1?-on of limestone. 

2. · On Septenber 20, 1972, the Department received New Enterprise's interim 

r;ennit application submitted pursuant to ·sub-chapter C of 25 Pa. Code, Section 

77.81, et seq. 

3. · Prior to and follc:Ming the date of this pennit application, the 

Deparblent' s geologist made visits to the site to assess the geology of the area 

and haw it related tci the flCM and quality of ground '"ater in the area, and submitted 

a report of his investigations to the Bureau of Surface Mine Reclamation. 

4. The geology in the area of the Bakersville Quarry consists of three 

sedimentary bedrock fornations: (a) the Pocono Sandstone (lowenrost unit) , {b) 

Iayalhanna Fo:onation-a fo:rmation having reck type chara~istics SOl'lE!Where between 

a very sandy linestone and a calcereous sandstone, which unit is approximately 

50 to 60 feet thick, and (c) the r.<.auch Chunk Fonnation-predominately a red. shale 

with sate interbedded siltstone and sandstone. 

5. The J:edding planes of these fonnations in the quarry area dip 

approximately 2. 3 degrees to the southeast, in th,e direction of the Laurel Hills 

Trout Hatchery Spring, which is at a lower elevation than the qu~.1 floor. 

6. Directly to' the east of the toe of the ridge on which the quarry is 

located is the Laurel Hills Trout Hatchery, owned and operated by Messrs. Clair 

Bassett and Fred Vallango. It consists of 21 cold water fish runs or raceways· 

(actually rectangular concrete troughs), and a hatrh house. The upper {:Ortion, or 

series of fish runs, of this hatchery is watered by a ·spring that is directly 

between the hatchery and the quarry,. referred to her.:in as the "HatGhery Sp:dng". 

7. The rock in the area is highly fract~ed or jo.intro, with the major 
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master joint set being a nearly vertical set of fractures which trends east-west. 

(A "master joint set" is a set of joints, or fractures, that crosses all three 

bedrock formations, i.e. the Mauch Chunk shale, the IDyalhanna, and the Pocono 

Formations)) 

." B. The slope of the groundwater table contour in the area of the Quany 

appeamfran the geological evidence to be due east (i.e., in the direction of the 

Hatchery Spring) • 

9. The east-west trending master joint set is one major control 6f 

groundwater IOOving within the !Dyalhanna and Pocono Fo:::rnations, with other controls 

being other, less major master joint sets in the area. 'Inis is confiDlE-d by an 

aerial photographic investigation which revealed tonal patterns which trended in 

the general east, east-west direction through the quarry area, with the principal 

secondary patterns being south-southwest to north-northeast. This tonal pattern 

indicates the subsur~ace drainage pattern and is a recognized geologic technique 

to help detennine groundwater flow. 

10. Due to the bedrock formations at the Bakersville Quarry area, any 

p:>llutant that can enter the vertical fractures or any unconsolidated material 

within those fractures that could be shaken loose and get into the groundwat.er 

system, could affect the hatchery spring. 

ll. The primary pollutant at this spring is silt. 

12. Fran the above geological evidence, it would appear that other 

potential groundwater p:>llution sources in the area, 'i.e. , Hidden Valley Fann 

and the area to the north, along Route 31, w:)Uld not tend to o.ffect the Laurel 

Hill Fish Hatchery Spri~g. This is due in par~ to the fact (applicable to the 

Hidden Valley Fann pond) that a perennial stream \vop.ld tend to act as a ground­

water divide, preventing groundwater currents on one side of the stream from af-

fecting groundwater on the other side of the stream, 

13. The geologic evidence indicates that any water fla.~ing from the area 

around the Hidden Valley :iJlpoundment would probably discharge to the perennial 

stream rather· than to groundwater which affects the Laurel Hill Trout Hatchery 

Spring •. This evidence is not conclusive, ~ver·. 

14. The tracer studies conducted l;ly Depa.rtlrent' s geoloqist, Mr. Peffer, 

did not yield positive results,· in that the increase3 in the tracer medium 

discovered in the spring were too small to be statistically significant. Weather 

conditions prevalent at the tiJre of the second stt.'<:ly, it was believed by the 

~par.tn-=m.t, hampered the results oi that study. Geo1og1sts tor New Enterprise did 
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nat accept the inconclusiveness of these tracer studies, but instead regarded them 

as conclusive evidence that New Enterprise was not causing pollution of the hatchery 

spring. 

15. It is' lUllikely that silt f~ the uppemost of the two settling lagoons, 

Which lagoon was excavated to bedrock:, and has no artificial liner, could penetrate 

the bedrock and fran there seep into the water table and ultimately to the Laurel Hill 

Trout Hatchery Spring. This pond, fran. the experience of employees at New Enterprise, 

consistently holds water. 

16. A pond constructed at the Hidden Valley Fcu:m area, to the south of the 

Quarry, and already referred to above, has consistently not held water. The 'Vlater 

in the pond is frequently silt. laden. Geologists for New Enterprise have been led 

to conclude that the siltation in- the spring probably t::Cr.leS fran the Hidden Valley 

area, or fran lbute 31, to the north of the Quarry. 

17. ,Department Exhibit No. 6 is in pnrt a .~se diagram depicting 

approximately 100 joint attitude neasurernents in the quarry, and 28 joint att.itude 

rreasurenents at an outcrop of the Pocono Sandstone across from the Laurel Hill 

Fish Hatchecy along ~ute 31, which diagram indicates as follows: the east-west 

joint set (the major master joint set) represents apprmcimately 34 percent of the 

total number of neas'U.t'e!T'ents in the Quarry area. The next rrost frequent joint set 

represents approx.ir!'ately 14 percent of the neasurements, it being a set- which trends 

north 42 or 43 degrees west. The third rrost frequent joint set represented 

approximately 6 percent· of the nea5urements which tended north 20 degrees east. 

'Ibis diagram and the neasurements taken by the geologist, from Which the chart was 
. 

drawn, are consistent with the belief of the Departlnent's ~logist concemfug the 

rroveu-ent of grolUldwater and the likelihood that work in the Quarry affects the 

Hatchery Spring by causing siltation to appear in the spring. The rose diagram 

and neasurements are also consistent with the beliefs of the geoloqists for New 

Enterprise. 

18. It is reasonable to conclude that the flo.· of the regional ground­

water table Under the Bakersville Quarry area is fran the west to the east,. L e. , 

fran the Quarry area tc:Mard the Hatchery Spring. 

19. This conclusion in turn leads us to find that it is reasonable for 

the D::!part:m:mt to conclude that removal of overburden in the area of the quarry, 

based on the g~logic evidence availiJble, is likely to severely aggravate the 

siltat.ion problem apoea-.:-inq in the:! Hatchecy Spring due to the fact that fractures 

WJuld be exposed and there would he no blanket of scil to act as a filter to prevent 
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the east access of contaminants into the fractures, which fractures are the primary 

ronduits of groundwaters. 

20. On ~cember 5, 1973, .ilppsllant sul:mith.""<l to the Dep.:-rrtment a propJsal 

for a settlf'l!~t basin to treat the water c:crning fran the Laurel Hill Trout Hatchery 

Spring in order to provide rerroval of the siltation allegedly caused by quarry 

operation. This submittal included a number of sanples depicted on a graph showing 

the turbidity of water taken from the spring and from the "pipe" (a water outlet in 

one of the raceways) and showed the relative turbidity of these sanples after 

certain periods of settling t:im= (Department Exh.ibi~.s No, 7 and 8). 

21. The recomrendation fran the Report of the National Technical 

Jl.dvisory Camlittee to the Secret.acy of the Interior, Wate'l" .Quality Criteria, 

published by the Federal Water Pollution Control Administration in 1968, (COITtrOnly 

knC1NI1 as the "Green BoGk") as well as of the De~t'.,; Aquatic Biolo;ist, Mr. Karl 

She-.affer, were that the turbidity in the receivir.g water c~·1e t.o a discharge should 

not exceed 10 J.T.U. (Jackson Turbidity Units) in rold water streams. 

22. Current literature, including that cited in the Green Book in support 

of its recarmendation, tends to suggest a sailewhat higher value. Of three articles 

cited in the Green Book (New Enterprise Exhibits 19-A, 19-B, and 19-C), and testifie.:i 

to by Or .• Edwin L. Cooper, one shewed that trout stopPed feeding at 70 J.T.U. (trout 

feed by sight, not srrell or soond). The other two showed, respectively, no harm 

to trout at suspended solids levels of 60 milligrams per liter (rrg/1) and some damage 

at 90 rrg /1. (No very good correlation can be rrade between mg/1 of suspended solids 

and t:u.rbidi ty levels in J. T. U. ) 

23. The sanples taken from the spring .and the pipe (Department Exhibit No. 8) 

show by the settling curves .indicated on the exhibit that after three to five hours 

of retention tirre the cul:ves level off and the degree or concentration of c6ntaminents 

remaining in the water renains fairly constant thereafter. One sample showed 

a tapering off ~t approxiniately 20 J. T. U. is, another sample showed leveling o-ff at 

40 J.T.U.'s, and a third showed a leveling off at about 75 J.T.U. 's. 

2·4. There are possibilities for additional. treabnent (e.g., ad<tition of 

polyrrers) other than those provided in the settlement basin proposal as part of 

penni.t application No. 4074SM12 (Department Exhibit No. 28), which rrethods were 

not ·included by Appellant as part of the proposal. 

25. The Depart:Jrent's denial of the proposal for the settlerrent basin~to 

treat the water fran the Laurel Hill Trout Hatchery Spring was hased i11 part on its 

conclusion that the dat~ submitted did not denonstrate that the treatment facility 
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would be able to cxmtain the level of turbidity belcu ;:my given figure. 

26. Despite considerable testirrony, there was ~ significant correlation 

between bJasting at the quarry site, (whether or not in conjunction wit.~ hf'..avy rain­

_fall), and siltation at the Hatche:cy Spring. 

27. A Project 70 operation involving the developnent of trial facilities 

for Iaurel Ridge State Park, (suggested at one time as source of siltation at the 

Hatchery Spring) , being ori top the mountain. into which the quarry is cut, is unlikely 

to affect or cause siltation to occur in the spring in question because of the fact 

that it is well up into the Mauch Clunk Fonnation and there is a perched water zone 

within that area. 

28. During the nine and one-half years of cwnership by Mr. Bassett of the 

Iaurel Hills Trout Hatche:cy, the problem of siltation has been worse during those 

periods of stripping of overburden at the quarry area. 

29. The logs of Mr. Bassett and Mr. Vallango indicate that in a one-year 

period in 1972/73, ·out of 36 times that this spring was recorded as experiencing 

a condition of siltation, the following circumstaz:ces prevailed: 

A. 'IWelve times there was no rain (i.e., no other reason for the 

spring to get dirty) and the spring got fran dirty to nuddy 

within six to eight hours following a blast at the quarry. 

B. 

c. 

On five other days ">hen the spring got muddy six to eight hours 

following a blast, the conditions. could have been affected also 

~ rain on those days. 

Fourteen days no blast was heard, how~ver, there was no rain 

and. the spring got dirty to nr11ddy. 

30. other log-records also indicate that there is not a significant 

correlation between blasting at the quar:cy and silta:·::ion a.t t:he spring. This is 

also what one would expect from the blast reports fran the quarry, which 

in general show ve:cy low levels of ground vibration. 

31. The correlation between periods of stripping of Mauch Clunk over-burden 

and siltation at the Ilatche:cy Spring, n?ted above, is borne <:ut by· b.TO pericds of 

such stripping in January-February, 1974, and starting in December 1974 to the 

present. A close look at the dates and ti.lres of the siltation in the last time period 

leave one sorrewhat in doubt about that correlation ha·:~~·.Tf'.r. For example, in this 

pericid, heavy siltation started on Deccrrber 16, 1974, \·:!1ereas actual clearing started 

on December 30, 1974. Ti.mber removal started IX!certJ:X!~ 12, 1974·, but soil would have 

filtered any silt at that tiTre. On the other hand, mud would hnve bet>.n tracked onto 
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lbute 31 by trucks in the oourse of taking out trees. The sequence of eVE>..nts m:.y 

supp:>rt NE!I'T Enterprise's belief that silt in the spring m:.ty C'Cire from lbute 31, as 

nuch as the ~partrrent' s belief that it . c::ares from the quarry. 

32. There was surprisingly litt}e correlation hetween rainfall--even 

·averaged out over significant periods of ti.Jre--and water flCM at the Hatchery Spring. 

That flCM is quite variable, and can change by a factor of 3 or 4 in a day, and back 

again, with no clear correlation to anything that was brought out 0 the record. 

33. Mr. Bassett has observed correlations between the size and growth of 

fish and the siltation in the spring: growth diminishes am weight dimiru.shes 

during periods .when the spring is cloudy. (Cloudy in tllis conte.'Ct means when 

the water is so turbid or cloudy that the bottan of the raceways cannot be seen) • 

34. The hatchery experienced fish kills that we_re caused by siltation of 

the water on November 10, 1972, and Ja:mary 20, 19i4. 

35 •. The siltation that caused the fish kil~ on January 20, 1974, follc:Med 

stripping of the Mauch Chunk overburden fran the southwest corner of the highWall 

and was of a nature that was quite red in oolor as ccrnpared to other mud samples 

taken or obServed by Mr. Bassett when no overburden was being stripped. The color 

of the !A..auch ~unk shale is a reddish color •1 

36. During periods when the quarry was closed d~n the spring had little 

or no heavy siltation. 

37. New Enterprise Exhibit No. 19-c (an' article by Olson, Chase and Hanson) 

makes no findings or conclusions as to the effect of turbidity on trout feeding 

in a hatchery when the turbidity is below the level of 70 J. T. U. 

38. Neither the proposal for the sett.lerrent basin, nor any of the ~studies 

or articles submitted to the Departrrent to supplement that proposal, nor the test:llrony 

of Appellant's expert witness, Dr. Edwin L. Cooper, rr.:>..::c any distinction between the 

hardness of the suspended solids matter sham in ·the various studies and papers 

presented, as opposed to the hardness of the likely solids in the New Enterprise 

Trout Hatchery and the Laurel Hill Trout Hatchery Spring. 

39. No infonnation was presented as to whether the effect, if any, of 

hardness of particles on the physical well bein~ of trout was or was not significant. 

1. A sample of hc~vily silted water, also shadng a reddj sh color similar to 
Mauch Chunk, was submitted in evidence at the l\pril 3, 1975, hearinq. It subsequently 
fell on the floor, and being in a glass jar, is no longer availablt!. 
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40. In some situations smaller, younger fish can be killed or affected nore 

easily than older fish by contaminants in the water. Smaller fish are likely to be 

nore sensitive to turbidity and suspended solids coni:aminahon than are larger fish. 

~·.Fish subjected to conceptrations. of suspo...nded solids might have a 

tendency to contact other di~e.ises more easily and .:~ggravate their effects with the 

result that fish exposed to such relatively higher rates of suspended solids might 

tend to have a higher nortali ty rate than fish without those concentrations. 

42. The Departrrent's gen~ral infoiJTlatioa as to the backgroUnd quality of 
. . 

groundwater in ~set County was, at the time of the hearing on July 15, 1974, . 

and at the time of the consideration of the pe:r:manent pe:onit. application, that the 

turbidity of such water ranged between 0 and 5 J.T.U. with sane exception.c;. NO 

infopnation was available for the Hatchery Spring. 

43. When the groundwater discharges at the Hatchery Spring at that point, 

it becanes a stream for purposes of applying Penno-ylvaniCJ.' s stream standards. Fran 

this· it folla-~s that stream standaros beccme, in effect, effluent standards· for the 

Bakersville Quarry, assuming ~e conclusion that the flCM of water in t..l-}e spring 

emanated from the quarry, at least in part. 

44. Kooser Run and its tributaries. are part of tl-}e Laurel Hill Creek 

Watershed, which has been designated a conservatio!l area by 25 Pa. Code, Chapter 93. 

45. The Depa.rtn"ent' s .implenentation plan for the Laurel Hill Creek 

Wat.-o...rshed incorporates an effluent limitation of 25 mg/1 suspended solids (Depa.rt:rrP....nt 

Exhibit No. 19). The 25 mg/1 effluent criterion is the figure that the DepartJnent 

has calculated is necessary to attain a less than 10 mg/1 rise in concentration of 

suspended solids in cold water streams in that watershed. 

46. Based on the background papers far the Gree.'1 Bool<, and on the record 

as a '\\hole, there is no substantial evidence to support a streaiil standard of less 

than 50 J.T.U. turbidity, and 60 mg/1 suspended solids in the stream and spring in 

question. 

DISOJSSION 

The Departrrent in this case denied Ner.-: Enterprise's interim permit 

application because it believed continued operation of the .quarry would cause pollution 

of the waters of the Cornronwealth. It denied t..'1~ ·penr.anent permit application because 

it believed that the control facilities propost:!d by New Enterprise wouJ.d not be 

sufficient to prevent that pollution. 

has the burden of proof. The Dcpartrrent agree-;! to take the burden of going forward. 

It presented evidence based largely on patterm of jointing in the rocks in the 
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vicinity of the quarry that tended to shCM that nilt.:c.<tion in the fish hatchery 

spring, dCMnstrernn fran the quarry, emanated fran the quarrying operation. 2 This 

evidence was weakened by the fact that b\0 tracer tc~;tn did not show a positive 

correla~ion. ('111e Deparbnent characterized the results' as "inconclusiv9", Na11 

Enterprise as "negative".) The lack of positive results fran the tr.acer test.s was 

plausibly explained by the geologist who testified for the Deparbnent but the 

explanation, while plausible, is not conclusive. It still 

leaves a question mark, and only the patterns of jointing in the rock to go on. 

'lhis is persuasive, but one would still like rrore in the way of corroberating evidence.3 

'IWo geologists testifying for New Enterprise emphasized the lack of positive 

results of the tracer tests, and their non-acceptance of the Department's explanation 

of the failure of the tests to shCM positive results. Based on this they together 

:developed an alten:ative explanation for where the siltation in the fish hatchery 

spring originated. This explanation, while plausable, is again only that~ It was 

not proved -- and had SO!X:!What less in the way of tangible evidence to support it 

than the explanation offered by the Department's experts. Its strongest support lies 

in the lack of ];X)sitive results from the tracer tests conducted by the Department. 

What we cane to, then, is that the out.co:ne depends on which party has 

the ult.inate burden of proof. Since the case i~ an appeal fran the denial of a 

pennit-initially an interfut permit ana finally a pennanent pennit-under the Surface 

M:ininJ Conservatiqn and. Reclamation Act, supra, the burden of prcof would ordinarily 

fall on the applicant, N6'/ Enterprise. See the Eoard's Rules of Procedure, §21.42 •. 

On the other· hand, N!?N Enterprise ar<;~,e>.s that the rule of lcn11 enunciated 

in Bortz CoaZ Company v. Air PoZZution Commission, 2 Pa. Comnonwealth Ct. 441, 279 

A.2d 388 (1971), North American CoaZ Corporation v. Air PoZZution Commission, 2 Pa. 

2. Spec~fically, the rrost significant "master joint set"--a major set of joints 
nmning through both the Loyalhanna Lirrestone (the rock being quarried by New Enter­
prise>) and ·the underlying Pocono Sandstone--ran alrrost directly fran the quarry 
through the spring. 

3. On b\10 occasions, once in January, 1974, and again starting in December, 1974f 
stripping of overbw~den at the quurry was accompanied during the same general t.iiTva 
perioil by heavier than usual siltation at the spring. This is some corroberation, 
but not the strongest futaginablc. When one looks in detail at the dates of siltation, 
and tries to correlate th.::tt with specific activities (such as, e.g., blasting) at the 
quarry, one simply does not fin<l a puttcr:-1. Nevertheless, the ~Jeak correlation that. 
does exist does ten<l to bolster the Depart:rr'C'.nt 's :PJSi tion rrore t11an New· Enterprise's. 
But see Finding of Fact No. 32, supra. 
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Camonwool1:h Ct. 469, 279 A. 2d 356 (1971) , an:l the eadicr case of Bani tar•y Water 

Board v. Sunbeam CoaZ Corporation, 47 D. & C.2d 378 (C.P. ·Dauph. 1969), applies 

here. 

In Bort~ and.~orth American, 
4 

the enforcing agency predecessor to 

the Department of Environmental Resources issued abatement orders, a."ld Ccmnonweal th. 

Court held that the Department had the burden of proving that there was a violation 

-of the air pollution laws. Here, although 0~1 the b·urface what is involved is a 

sjrople permit denial, New Enterprise argues that because the la\.,r was changed to 

require a permit for its going operation for th.: first time in 1972, that the 

denial of the permit in effect anotmts to an abate:ment order. If it should be 

regarded as an al:atanent order then it follows that the Department has the burden 

of proof. 

CZearview v. CommonLJea7.th, 15 Pa .• Carmo~vealth Ct., 303, 327 A.2d 202 

(1974), cited by the Department in its bric.f, i::. not relevant. We are not dealing 

·with the question of whether there is a p:;:-escrij7..ive right to continue to pollute. 

Clearly tl;lere is not. What We are dealing with is whether the pollution in a 

particular. discharge is or is not caused by Ne:w Enterpris~. To hold that the 

Department had the burden of proving that Cft.usa-cion \o:Ould not be the same as 

giving New Enterprise the right to continue it, even though proof of causation 

is ·di£ficult. 

The fact that New Enterprise is required by the Surface Mining Conservation 

.and Reclamation Act, supra, to ge1;: a penl'it is, ha·1ever, controlling. An applicant 

for a permit is required, under that Act, to satisfy the Department that its 

operation will not cause a violation of applicable pollution control statures, 

and valid r.·egulations promulgated thereuril.er. The fact that tlus quarry is a 

going operation is not relevant-the statute applies to the future, not the past, 

and can shift legal obligations for the future. ConunonLJeaZth v. Harmer Coal. Co., 

452 Pa. 77, 306 A.2d 308 (1973); CormnonLJeaZth v. Barnes & Tucker Co., 455 Pa. 39?., 

319 A.2d 871 (1974); CZearview v. CommonLJealth, supra. ~1hile the Departrrent, 

or the Environnental Quality Board, cannot shift legal obligations by shifting the 

burden of proof, ·common1ueaZth v. Leon E. Kocher CoaZ Company, Pa. ·c0111T0rnvealth ct., 

P •• 2d (1972), 5 no such limitation applies to the legisla·t.ure. CommonLJeaZth 

v. Barnes & Tuaker Co., supra, Commonluealth v. Bo::otz CoaZ Company, 2 ra. Cormonwealth 

4. Sunbeam.will be discussed infra in connection with another aspec..t of this 
case. 

5. We note that here, that the balance of eX]X'rtisr:!, arxi of the availCibility of 
the rreans to satisfy a given burden oi' proof, is app1.oximately cvcnJy split between 
the Department and New Enterprise. New Enterpri so does not lack ex{X!rt gL'Oloqists • 
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Ct. 441, 279 A.2d 388 (1971). 

It follows, since the Dcpartm..'"nt has valid reason to believe that the 

operation of the Bakersville Quarry is likely to caur-;e pollution in t.he future, 

and since New Enterprise has not proved that. i.t will not, that the Departrocmt 

properly rejected a permit appiication that called for no trea:bnent of the discharge. 

Of the two ITOtions presented by New Enterprise on November 25, 1974, therefore, the 

lsppellant's "First Motion" is denied. 

The rejection of the pern;it calling for treatrrent presents a different 

problem. 'Ihe Depc;trtment rejected the pe1.rnanent p~rmit for the following reasons 

(E.H.B. Exh. 1, I.etter fran Eugene E. Dice, Esq., Assistant Attorney General, to 

John DiP..ienzo, Esq. ) : 

"To sur:rmarize the reasons for the denial of the legal 
penni t application and al~o deni~.<J of the prq::osal to 
build a settlement basin to trt:>~~ the water issuing 
from the spring, th.e fol1a11il1g ::easons are submitted: 

1. The water quality c"rite:da for the watershed 
in question, arrong ot.her things, prohibits an 
increase of suspenc'ed solids by rrore than 10 
mg/1. The data submitted indicates that 
suspended solids in the effluent from the 
settlerrent basin will be in excess of 10 mg/1. 
The background quality of the ~r.rater in the 
spring is such that t.he suspended solids · 
content should be zero. T'nerefore, Nev,r 
Enterprise is affecting t~is water to a degree 
which exceeds the water quality criteria. 

2. In addition to the above, there was an 
effluent limitation on suspended solids in­
corporated as part of an lm?lementation plan 
which was the subject of a public hearing on 
August 1, 1972, in Unionto.vn, Pennsylvania. 
'Ibis limitation was that effluents into the 
watershed should not exceed 25 mg/1 suspended 
solid; 1.<1hile this cri te!'ia ''las not published 
as part of a Depart::ment-2d. regula don, it is 
a linli tation t~at the Departm=>..nt has decided 
is necessary to protect Nater quality in the 
watershed as a whole. The data submitted 
with the settlerrent basin proposal indicates 
that effluent from the basin may exceed 25 mg/1 
suspended solids. 

3. Datp. submitted with the pro)X)sal indicates that 
the turbidity of the effluent will exceed 10 
J.T.U. As Mr. Sheaffer testified, 10 J.T.U. 
is the maximum criteria for cold water fisheries, 
which classification is applicable to Kooser 
Run. 

4. The qUarry causes a disc'1urge into an under­
ground horizon of silt ladc->.n wa1x~r. Pursuant 
to Section 97.74 of the O..~paxtment Pequlations, 
disposal of ..,.mstcs into underground horizons 
shall only be accepted. as an .:tbatcment of 
pollution when the ap;:>licant can show by the log 
of the strata rcnet::iltcd by the stratuqraphic 
~h.,,rt11..,., '"'f" +-hr> ,-.,1'!,-.]1 t-b.,+- i +- i P. i.mrrnh"lh 1 P 
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that the disposal would be prejudicial to 
the public interest. 'l'his section also pro­
vides that, if any pollution occurs, the 
disposal operation shall be stopped imme­
diately. 'I'he evidence indicates that pollution 
is occurring as a result of disposal of silt 
laden wastes to the underqround .which is causing 
pollution arrl, therefore, prohibited by 
Depurilr.e.'1tal regulation~ •. 

5. In addition to the above problems, it is 
apparent that New hnterprise, at this point 
in time, does not have permission fran Mr. 
Bassett to build a proposed treatment facility. 

· Even if, hc:Mever, such permission were to 
be obtained, the above referenced problems 
would still require the Depart:Irent to deny 
the permit at issue. 

This letter cor.sti tutes the Depa.rtn'ent' s statement 
for .reasons for the denial of a settlanent basin proposal 
submitted to the Department along with the application for 
a permit." 

There are two problems with these reasons. First, there are no ·specific 

water quality criteria that cover the strecm..c; in question, either with rest:ect to 

suspended solids or with respect to turbidity. One therefore rrust fail baCk on 

§93.4 of the Regulations, 25 Pa. Code §93.4, which provides as follc:Ms (emphasis 

supplied): 

§93.4.General water quality criteria. 

(a) Water shall not <..."'!:t.aiil substances attributable 
to municipal, inll"J.Stria1, or other waste discharges 
in concentration or aroo•.c.'1Ls sufficient to be 
inllnical or harmful to the water uses to be 
protected or to human, animal, plant, or aquatic 
life. _ 

· (b) Specific substances to be controlled shall 
include, but shall not be lir:tited to, floating 
debris, oil, scum and other floating materials,. 

·. toxic substances, and substances wh:!-ch produce 
color, tastes, <Xiors, turbidity, or settle 
to form deposits. 

In connection with the application of the general principles set forth in §93.4, 

the Deparbrent is obligated to apply its best expert_ judgment. It cannot here 

fall back on specific regulations. It is cbligated, ooreover, to apply its discretion, 

itq best judgrrent, in a reasonable, ·non-arbitrary way. Furtherrrore, as in CommorMeaZth 

t'. Sunbeam Coal Company~ sup1·a~ when the ~partrnent gees beyond e>.-plicit regulations, 

and falls back on general law or principles, the Departrrent has the burden of proof--

in such a case, the presumption of administrative regularity no longer applies to its 

actions. See also Creel B:roo. v. Commonwealth. }~.ll.B. Docket No. 73-071~-B, {issued 

March 25, 1974). And as was noted in North Amer>ican CoaZ Co:rp. v. CommpmJeaZth 

2 l'a. Comrornvealth Ct. 469, 477, 2'79l\.2d 356, (1971) , if no scientific tests are 

or reasonably can be mttde specifically on the plant in question, and if reliance 
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is to be on technical bulletins, articles, and the ljke, it should be possihle to 

determine \-mat data .is relied on in those tec:Pnical bulletins and articles, and to 

detemine that the results ar.e "properly appl i.cable to the equipnent or iten beinq 

·analyzed." 

Here there is no direct evidence as t.o "~>Thc.t the background water quality 

in the spring is. There wa..s sane general testi..rrony as to what turbidity and 

suspended solids levels in a spring in t-.his vicinity would be expected to be, but 

no data was offered that would tie this spring dCMn to zero 

Nor was any data offered to support e.i ther tne 10 rng/1 or .the 25 mg/1 suspended solids 

limitations, or the 10 J.T.U. turbidity limit. 6 (In fact, there are not even possible 

standards set forth for suspended solids in §93.5 of the Regulations, 25 Pa. Code 

§93.5, except insofar as they may be covered by b.1rbidity standards.) 

What was offered in support of the 25 rng/1 was testimony by an eminently 

qualified aquatic biologist for the Dcpartme.'1t that t..'1e Ceparbnent had made no 

'independent stooy of the IT'.atter, but that this was a' standard suggested by the 

Pennsylvania Fish Cornnission and accepted by the Deparfuent. While the Pennsylvania 

Fish Oammission may have had excellent reasons for making that recommendation for 

the waters of La.urel Hill Creek basin,, those reasons are not on the record in this 

case. The 10 rng/1 limitation is similarly supported, or rrore accurately, unsupported. 

In connection with the turbidity limit, as set forth in reason nUIT'ber 3, 

the Department based its conclusion on the P.eport of National Technical Advisory 

Qommittee to the Secretary of the Interior, Water Quality Criteria (April 1, 1968), 

corrnonly knCMn as the "Green Bt.-ck". The Gree.• i36ok recorrrnends, on p. 47, that 

"Turbidity in the receiving water due to a disr..:hE,rge should not exceE-d 50 J ..!!'. U. in 

warm-water streams or 10 J. •r. U. in cold-water st:::caros". (The streams in question 

herein are cold-water streams). Since the Hatchery Spring itself is both the discharge 

and also the origjn of the stream, the receiving water recomrendation was taken as 

the effluent recc:mrendation. 

When one looks behind this re:::rmrendation to find its basis, one is drawn 

to the various papers testified to and introduced through Dr. Edwin L. Cooper. These 

are referenced in the Green Book, and introdue"'2rl as New Enterprise Exhibits 19-A, 19-B,, 

6. Reason number 4 was agreed to be a rest"'.tenent of reasons 1, 2, and 3, nnd not 
an independent and different reason. It wiJ 1 therefore not he separately discussed. 

Reason number 5 was based en the fact th~t the tieatmc~t facility would have 
to located on ~tr. Clair Bassett's land •. •rhis, it was aqree0, would not be given as 
a reason for denial if the permit were otherwise acceptable. · It would he Illlli.le, <:~nd 
~·!':)c:.ld h:>.vc to ho ~.r'lo "'l ......,,..,r1~ +-inn nf ;mv n~,.mi t i ~snf'Yl on t-J1e basis of treatment 
facilities to be constructed tlmt such treatrrcnt facilities actually be constructed 
and operated. 
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and 19-C. 'lhese showed studies, under assorted conditions, indicating that sare 

adverse effect might be found at 90 parts per million (pp11, eguivalent to rrg/1) (Exh. 

19-B) 1 and that no adverse effects were present at 60 ppm (for Exh. 19-B) or at lc~s 

than 70 J .T, U.. Correlating prrn for mg/1 of suspended solids with specific levels of 
tw:bidity is difficult. · . ·or. Cooper testi.Eied at the hearing on July 25, 1974, 

and said the follao~ing: 
Q. Based Uj:X)n your experience anc based Uj:X)n the 

context of these articles, do you have an opinion 
as to what ~uld constitute a level of turbidity 
whereby there ~uld be no efft~ct en trout in a 
hatchery situation? Do you have an opinion? 

A. · Well, the best evidence, and essentially, the 
only evidence that is available is the arti.cle 
by Olson, Chase and Hanson in •. .,h:i.ch they 
essentially place this threshold value at 
about 70 J.T.U. 1 s. 

And lacking rrore informati-on as to, you kna11, 
other levels and effects. 70 seems to be a safe 
level. HeM muc..h safety is involved or hao~ much 
of a dilution factt1r you want to have additional 
safety factors built into the cr.i terion is a 
matter of judgment. 

• 0 

But at least there is no scien":ific evide>.nce to 
indicate that levels belCM 70 J.T.U. 1 s are 
hannful, either as to feeding proclivities or as 
to the;i..r ability to get the focrl and digest it. 

Q. NCM, in corresJ:X>ndence and opinions rendered by 
you previously, I believe you mentioned a n1.l1Tlber of 
50, 50 J. T. U. 1 s. Could you explain any differences 
between the 50 you I"E..l'ltioned earlier and the 70 
you refer to noo? Why is there a difference? 

A. My opinion was based on the sarre infonnation 
of Herbert and r.'terkens 1 paper and Olson, Chase 
and Hanson, the hatchery study which essentially 
said that values belao~ 70 J. T. U. 1 s were not 
harmful. 

I incorporated a recosonCJble safety fador in 
this and arbitrarily selected 50 J.T.U. 1 s as 
being_ certainly safe, with SOJ:l"e margin for error. 

If ! wanted to bo ultraconservative, I could 
have adopted the ten J.T.U. 's. 

Q. In your opinion, is a safety factor fran 70 
to 10 warranted? 

A. I don 1 t believe so. And the reason I say that 
is because in many natural trout stream situations, 
it is very cornron to have J. T. U. values much above 
ten parts per million for consirlerable periods 
of tilre. 

In fact, I am acx'Jl.lainted with a few streams, such 
as Spring Creek close to State College,and Penn's 
Creek. 

Again, tlu:!se <1re limestone streruns whic.h seldan, 
if ever, drop below ten .T. T. G. 's in tur.bic.1i ty 
Ana ;.ncse·have aoum.ii.II11:. tr·ulH. 1-~'f..Ju.i.,ti....i..ullc,. Lut::y 
are F.!Oil'e of the nost abundal1t trout strewlS in 
the state. 
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So ten, to rre, is con'[)letely unrcasonnhlc 
when you are ronL>idcring what we find in good 
natural trout populations existing in nature~ 

Wher1~ t.he 10 J. T. U. reccml1('>_ndation in the Green nook came fro!'l Has never 

·~lained.. We can only conclude, based on the papers cited in !:>UpJ!Ort of the Green 

Book rerornrendation, and Dr. C'.ocper 1 s testi.Irony, that the selection of that criterion 

by the Departrcent nrust be characterized as arbitrary, because unsupported by any 

evidence. 

Indeed, we nrust hold that on this record any criterion significantly rrore 

stringent than that suggested by Dr. Cooper [50 J.T.U. turbidity and 60 ppn (mg/1) 7 

suspended solids] would also be arbitrary because unsupported by substantial evidence. 

v1e must go further, however, and determine whether given these non-

axbitrary effluent criteria., New Enterprise has shewn that it can meet them by the 

operation of its proposed treatment facility. 

New Enterprise 1 s proposed settJ j ng basin (which would be covered, and 

essentially underground, in order to pre3erve cold water temperatures) was based on 

settling tirres that were jn turn based on tests ~by the engineering finn of 

<Min, Dodson & Foreman, Inc., and submitted as ~partment Exh. 1 s 7 and 8. The 

De~t questioned the sarrpling procedures, since they were run in corrpletely still 

water, whereas in the settling basin itself thE: water ~uld be rroving, albeit very 

slCMly. Given the fact that the tirre for leveling off of turbidity and suspo....nded 

solidS in the tests was in the range of 3-4 hours (fo~ those sarrples where readings 

sufficient to detei!!Upe this were taken) , whereas the settling basin proposed a retention 

tirre in the range of 15-18 hours; this doubt does not seem well founded. Granted 

that the behavior of pa..·t,icles may be different. in noving ~rater, even very slowly 

!lOVing water, because of the possibility of eddies and vertical currents, no 

testi.Irony was given that it was likely to be that different. 

On the other hand, one sarrple shewed a leveling off for turbid.i ty at over 

75 J. T. u. Hcwever, this sarrple was tal<en by GWin, Dobson and Foreman from a stand 

pipe; which connected via a horizontai piece of pipe under the fish run to the botton 

of the spring catchnent basin, before th\'3 spring \\'ater passed over a wier , wnere 

maximum suspended and -settlable solids \vould be drawn from where earlier silt had 

settled. The test.ixrony of Mr. Clair Baasett was that ... turbidity 

7. We note that the only relevant specific reference to suspended solids in the· 
Regulations is in 25 Pa. Code §97.32, dcal:i.nq with mineral prep<rration pJants, from 
w1Li.U.a an C:Jr.Lalujuus ty~ vf S'J.:Ji)Cnd2d. scl:!.j ~~·.Juld be ~~·~:!.·;:::.:.~:::-:.. '!'!:-:-:: c~~!,_~~:!i· ~ irr.-i t-:-d-i ,......,., 

for such plants is 200 mg/1. 
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levels can.ing CNer the wier at the sprincJ were at tiires extrarely high but no specific 

number could be given by Mr. Bassett. 

On the whole, we are pursuaded that a settling basin as proposed by the 

Appellant would, perhaps with additional treat:roent, succeed in achieving a standard of 

60 rrg/1 suspended solids and 50 J.T.U. turbidity or belbw. The probability that turbidity 

levels might, after retention in the proposed settling basin, exceed 50 J .T.U. appears 

to us to ~ very low. This, canbined wlth the inconclusiveness of the evidence establishing 

that the quarry is the cause of siltation at the Hatchery Spring and the obligation 

of the Board and the Depart:roent to \'.cigh all of the ~lues' specified in .§4 and 5 of the 

Clean Streams Law, supra,35 P.S. §§691.4 and €91.5 including this economic i~ 

of closing down the quarry, causes us to conclude that a pennit requiring treatment to 

the standard recognized as justified by the Board should be issued. This case is 

sane;mat unusual in that the treatJnent pror.osal urose as a proposed settlement of the 

appeal pendin~ before the Board. T"nus, although ·::J~.e Department ac'ced upon the proposal 

by denying it, we do not feel that the Board's conclusion that a pennit should be 

issued is so Imlch a conclusion that the Department abused its discretion in retaining 

doubts about the proposed treatment basin. It is rather a conclusion 'chat upon all of 

the evidence developed at the hearings, the treatment proposal, conditioned upon the 

achievement of the water quality standard four..d by the Board to be justified, is a 

reasonable solution of the problem here. See V.arren Sand & Gravel Co. v Commonwealth 

of Pennsylvania, Department of Environmental Resources, 735 C. D. No. 1974 , 

Issued July 9, 1975, pp'l4-15. However, in conditioning the pennit on the 

nC:1iever:o1t of .:. ccrt'lin water qualitv standard,. we inte>r..:' to place the burden o:-' 

meeting that standard on New Enterprise. Thuc;, it "WOuld behOCNe the Appellru;t to 

cond~ct further tests to assure that the settlement basin without further treabnent 

will achieve the effluent standard imposed. If such tests should suggest that further 

treatment, such as the addition of polymers, would be required it will be up to 

New Enterprise to decide whether it wishes to go to that expense to maintain its mine 

drainage pe.nnit. 

COOCLUSIONS OF IA~~ 

1. This Board has jurisdiction CNer this case and over the parties before 

it. 

2. The burden of prCNing that it is, under the apt:ilicable law and regula­

tions, entitled to a permit is upon New Eni:E>..rpris~, even where the legislature amends 
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.. 
th~! law to apply for the first tiJro to a goir1g operation. That burden, in this case, 

induucs the burden of proving that its cpration \'lill not cuuse water pollution. 

3. That latter burden was, in the case of t.he application for a permit 

calling for no treatment facilities, not ~~t. 

4. If the D2p~tincnt, acting le<jally Hithin its discretion, places addi­

tional requir2ffi211.ts upon an applicant, the D2p.'lrtlrent has· the burden of proving 

that those requirerren.ts are within its legal authority, and are reasonable--not 

arbi trazy or capricious -- within the scope of that legal authority. · 

5. !n the C?~Se at bar the D2partment's imposition of requirements th<!-t 
. . 

the effluent from New Enterprise's proposed settling basin not increase stream quality 

by 110re than 10 rrq/1 (or meet an effluent standard of 25 mg/1) suspended solids, 

and not exceed 10 ·J.T.U. turbidity, this latter burden was not met. There was 

substantial evidence to support a standard of 60 rrg/1 suspended solids, and 50 

J.T.U. turbidity. 

6. There was sufficient evidence f:o conclude that a standard of 60 

rrg/1 suspended solids and 50 J. T. U. turbid.i ty could be:· met by the construction of 

a settling basin as proposed by New Enterprise with additional treatment if required. 

ORDER 

AND NCW, this 15th day of August, 1975, it is hereby ordered that the 

Departme11t' s denial of an interim mine drainage permit is affirmed but Appellant's 

appeal fran the denial of its application for a permanent mine drainage permit is 

sustained, and the case is remanded to the Department with the direction that the 

Department issue Appellant a permit conditioned on the construction of a treatment 

facility as proposed by Appellant, with vlhatever· additional treatment may be 

required, to achieve an effluent water quality standard in the Hatchery Spring of 

no 110re than 60 rrg/1 suspended solids and 50 ;; . T. U. turbidity. 

DA'l'ED: August 15, 1975 -296-
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1: Harrisburg, Pennsylvania 17101 
~ (717) 787-3483 

In The Matter Of: ) 
) 

COMPASS COAL COMPANY, INC. ) 
) 

Appellant ) 
) 

v. ) 
) 

COMMONWEALTH OF PENNSYLVANIA ) 
DEPARTMENT OF ENVIRONMENTAL ) 

RESOURCES ) 
) Docket No. '72-312 

Appellee ) 
) 

and ) 
) 

THE PENNSYLVANIA Gi\ME COMMISSION ) 
) 

Intervenor ) 
) 

~d ) 
) 

THE CITY OF DUBOIS ) 
) 

Intervenor-Appellant ) 

ADJUDICATION 

By The Board, August 26, 1975 

History of the Case 

Ccnpass Coal Cotpany, Inc. {hereinafter Appellant) has been seekinq 

to operate· a bituninous coal strip mining operationf designated as Baker 

Run #1, in Huston 'lbwnship, Clearfield COunty, Pennsylvania. 

In 1968," .Appellant .submitted an application for a permit to discharge 

mine drainage fran this proposed Oferation for consideration by the 

1 ·-'-~ . Sanitary Water Board of The Ccmronwealth of Pennsylvania .. , such Suuau.Ssl.on 

being required under and by virtue of Section 315 of ~e C~ean Streams Law, 

Act of June 22, 1937, P. L. 1987, as ·amended to August 23,_ 1965, 35 P. S. 

§691.315. The Sanitary Wat_er Board considered this application, caused 

i ,! public hearings to be held thereup:>n and, in the latter part of 1969 or 
. 

early in 1970, refused to issue a mine drainage pennit to Appell~t. 

l.The Department of.Environmental Resources assumed the functions of 
F the Sanitary Water Board in this regard by the enaciJrent of Section 20 of the 
I. Act of December 3, 1970, P. L. 834, NO. 275, which amended the A<:tninistrative 
t. COde of 1929, P. L. 177, as amended, 71 P. S. § 510-l (22). This transfer 

of functions was effective January 19, 1971. 
I 
I· 
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On or about January ],8, 1972, Appellant submitted another application 

for a permit approving the discharge of mine drainage from this l'roposed 

operation for consideration by the Commonwealth of Pennsylvania Department 

of Environmental Resources (hereinafter DER) r such sUt.mi.ssion being required, 

again, under and by virtue of Section 315 of 'Ihe Clean Streams Law, supra, 

as amended to July 31, 1970, 35 P. s, §691.315. 

In this application, No. 4572BSM3, Appellant set forth that it was 

seeking to strip mine 145 acres of coal in Huston Township, Clearfield 

County and that this mining would affect a 177 acre area. 

On June 12, 1972, DER, by W. E. Guckert, Director, Mine 

Reclamation Division, issued a written denial of this application to 

Appellant based upon the finding that the strip mining as proposed by 

Appellant would cause acid mine drainage. 

On June 21, 1972, Appellant filed an appeal from the June 12, 1972, 

denial to this Board. 

On or about February 1, 1973, and prior to the date when a hearing on 

said appeal was scheduled, the City of DuBois (hereinafter referred to as 

DuBois) filed a Petition To Intervene with this Board. In this Petition, 

it was alleged that DuBois had a vital interest in the proceedings on 

said appeal. since the area proposed to be stripped by Appellant is situate 

near a body of water which had been proposed as an additional source 

of drinking water for DuBois and other communities. Attached to this Petition 

• 
· To Intervene was the written consent to such intervention, executed on 

behalf of Appellant by David E. Blakley, Esquire, .its. counsel. 

By Order dated February 7, 1973, we granted the Petition to Intervene 

filed by DuBois. 

We scheduled a hearing on this appeal for April 4, 1973, before Louis 

R. Salarron, Esquire, Hearing Examiner. 

At the inc~ption of this hearing, Barbara Brandon, Esquire, counsel 

for the Department, indicated that on April 3, 1973, DER had 

changed its position with regard to this matter to the extent that there 

was a possibility that Appellant might be granted a mine drainage permit 

for its proposed operation. It was indicated that Appellant had agreed 

to amend its January 18, 1972, application and that DER would expedi­

tiously process this arrended application. Counsel for DuBois, Ernest 
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D. ?reate, Jr., Esquire, indicated that his client would continue to 

object to the issuance of a mine drainage permit to Appellant and he 

moved for a continuance of the hearing pending the decision of 

DER on such amended application. Counsel for Appellant and the 

Deparbnent joined in that motion for continuance and it Wa$ granted. 

Although Appellant sent an amended application to the proper 

reviewing officer of DER · on April 6, 1973, the Department delayed taking 

any action thereupon. On or about March 14, 1974, this Board sent a Notice 

to the parties that a hearing would be held on April 16, 1974, on the 

June 21, 1972
1 

appeal of Appellant, notwithstanding the fact that 

DER still had taken no action on the amended application. 

On April ll, 1974, D E R , by Walt~ N. Heine, Associate 

Deputy Secretary for Mines & Land Protection, issued a written denial of 

this amended application for the reason that DER had been 

notified by the Pennsylvania Game Commission, cwner of the surface rights 

in the area of the proposed ·strip mining operation, that it would not 

provide written consent to Appellant to enter upon any of its land to be 

affected by the said operation within a period of five years after said 

operation is completed or abandoned,for the purpose of reblamation, planting 

and inspection, or for the construction of any mine drainage facilities or 

for the prevention of stream pollution from mine drainage, as required 

under Section 5I of the Surface Mining Conservation and Reclamation Act, 

Act of May 31, 1945, P. L. 1198, as amended to November 30, 1971, 52 P. 

s. § l396.4(a)(2)I. 

At the inception of the April 16, 1974, hearing, counsel for Appellant 

requested, orally, that the appeal of June 21, 1972, be withdrawn, and that 

Appellant be permitted, then and there, to enter an appeal from the April 

11, 1974 action of IER.2 

2. We received the written Appeal of Appellant on April 24, 1974. 
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Although oone of the parties objected to this ruling, counsel for DER 

stated that by failing to cbject, DER waived oo rights so to do thereafter. 

At this posture, ·Cr.:lqrlSel for DuBois clearly stated that his client continued 

to have an interest in the outa::me of the proreeding, that his client was 

going to present evidence to the Board and that the "decision of the Depart­

ment itself • • • is inadequate to protect the interest of the City of 

DuBois."3 

Following this colloquy, Appellant began to present testiJrony in this 

matter and on April 16, 1974, Appellant completed its case in chief. 

'lhe examiner then questioned counsel for DER as to whether DER had any 

testinony to offer in this matter. Counsel for DER indicated that it had 

oo testirrony to present. The hearing resuned on,April 16, 1974, with 

testirrony in chief offered on behalf of DuBois. 

During the course of the April 16, 1974 hearing, a representative 

of the Pennsylvania Game Commission (hereinafter referred to as Commission) 

was present and was called as a witness by the Examiner. On May 2, 1974, 

the Commission filed a Petition To Intervene with this Board, and on May 9, 

1974, this Petition was granted. 

\ole took a view of the area in which Appellant proposed to conduct 

its operation on May 14, 1974, and we. took further testiJrony in this matter, 

from witnesses called by DuBois, on May 14 and 15, 1974. 

On or about June 13, 1974, DuBois filed an appeal to this Board from 

the April 11, 1974 action of DER on the amended application of 

Appellant. In this appeal, DuBois indicated that it supported the 

action a f DE R in that the stated reason for the denial of the amended 

application was correct. DuBois indicated further, however, that it 

objected to the action for the reason that the amended application should 

have been rejected for a variety of other reasons which it set forth in 

its appeal. 

The hearing on this entire matter resumed on June 24, 1974. During 

the course of the hearing, counsel for DE R rroved to quash the 

appeal of DuBois on the ground that it was not timely filed. Counsel for 

3. N. T. 14; April 16, 1974. 
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ii Appellant joined in this ITDtion. 

I' 

'Ihe examiner reserved- decision m this 

!I 

·. 

IOOtion, an::l thehearin;r was finally conclu:ied on June 26, 1974. 

Hearin;r EKami.ner Louis R. Sal..aiTDn sul::mitted a proFQsed adju:iication 

that is being adopted by the Board with a fEM m::xli.fications ~ 

FINDINGS OF FACf 

1. Appellant is a corporation, having its office in Punxsutawney, 

Pennsylvania. 

2. Appellee is DER, which is the department of the 

COIIIIronwealth of Pennsylvania which is vested with the responsibility, inter 

aZia~ to act on applications for mine drainage permits submitted pursuant 

to The Clean Streams Law, supra. 

3. Interveror, DuBois, is a municipal corporation, duly 

organized and existing under and by virtue of the laws of the ColTIIIDnweal th 

of Pennsylvania. 

4. Interveror, Conmission, is an independent Conmission of the 

1-

i 
I 

Corrm::>nwealth of Pennsylvania, duly organized and existing under and by virtue I 
of the laws of the Comrronweal th of Pennsylvania. 

5. On or about January 18, 1972, Appellant submitted to 

DE R .:an awlication for a mine drainage penni.t to operate a strip 

mine, designated as Baker Run #1, in Huston Township, Clearfield County, 

Pennsylvania. 

6. On June 12, 1972, D ER issued a written denial of 

this application to Appellant based upon the finding that the strip mining 

as proposed by Appellant would cause acid mine drainage. Appellant filed an 

appeal to this Boa.ro from that denial on June 21, 1972. On April 3, 1973, 

DE R advised Appellant that it might reconsider its decision after 

a review of an 'amended application to be submitted by Appellant. Appellant 

did submit an application to D E Ron April 6, 1973. On April 11, 

1974, D E R issued a written denial of this amended application for 

the reason that DE R had' been notified by the Pennsylvania Game 

Commission, CMner of the surface rights in the area of the proposed strip 

inining operation, that it would not provide written consent to Appellant 

to enter upon any of its land to be affected by the said operation within a 
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period of five years after said operation is a:mpleted or abandoned, for 

the purpose of reclamation, planting and inspection, or for the oonstruction 

of any mine drainage facilities or for the prevention of stream pollution 

fran mine drainage, as required under Section 4 (a) (2) I. of the Surface 

Mining Conservation and Reclamation Act, supra, 52 P. s. §1396.4 (a) (2) I. 

On April 24, 1974, Appellant filed a written appeal fran said action to this 

Board. 

7. In the proposed operation, 145 acres of coal would be mined 

and a total area of 177 acres would be affected. The method by which this 

coal would be mined would be the "modified block cut" method. In this 

method, one cut is made into the hill and a block is taken out; as each 

successive block is taken out next to the last one, the overburden is placed 

in the cut from which the coal has just been removed. By the employment 

of this method, the arrount of coal and deep overburden exposed at any one 

time is held to a minimum. 

8, Mine drainage from this proposed operation would be discharged 

to an unnamed tributary of the South Branch of Bennet Branch, which is 

sometimes referred to as Baker Run. This linnamed tributary is situate to the 

west of the area to be affected by the proposed stripping, and at certain 

points it is within 200 feet of the affected area. 

9 , The water quality of this unnamed tributary and of the South 

Branch of Bennet Branch at points into which this mine drainage would be 

discharged is excellent - the pH of these waters is almost neutral; there is 

little iron or maganese present; there are only small quantities of suspended 

solids present. 

10, The surface cwner of most of the land to be mined and affected 

by this proposed stripping operation is the Conrnission. This land is 

designated by the Comnission as State Game Lands 93. This land is primarily 

forest area. There is a great deal of hunting and fishing on this land, and 

it is put to other recreational uses. 

ll. The Coml)ission takes the position that no sl..!rface mining is 

permitted on said land. The Conmission will not execute a written consent to 

Appellant to enter upon said land within a period of five years after said 

operation is completed or abandoned, for ·the purpose of reclamation, planting 
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and inspection, or for the constrJction of rrune drainage facilities or for 

the prevention of stream pollution from mine drainage. 

12. The present water_ supply of DuBois and several surrounding 

communi ties will be inadequate for the needs of the population of DuBois and 

those communities in 10 to 20 years. 

13. DuBois has a plan to impound a portion of the waters in the South 

Branch of Bennet Branch by constructing a dam which would be situate 

:in'urediately northwest of and downstream from the area to be mined and affected 

by this proposed stripping. The area which would be covered by water would 

include a srrall portion of the area under which there is coal which Appellant 

seeks to strip in its proposed operation. DuBois ha& taken no fo:rnal 

measures necessary for the implementation of this plan at present. 

14. There is not sufficient infornation set forth in the amended 
• 

application from which the nature of anq from which the acid forming 

potential of the overburden in the .area proposed to be stripped by Appellant 

can be ascertained. In Supplemental "A" of this amended application, 

i 
I 

Appellant has merely set forth the name and thickness of each stratum over­

lying the cpal. Appellant performed no tests to determine the other chemical 

and physical properties thereof. 

I 
.I.. 

15. The sulfur content of the overburden and of the coal in the area 

proposed to be stripped by Appellant is high. The overburden in the area 

proposed to be stripped by Appellant has significant acid forming potential. 

This information was not supplied to D E R by Appellant in its application 

or otherwise. 

16. There are numerous well defined streams or water courses which 

are situate ·in the area to be mined in this proposed operation, and which 

would be intercepted by this operation. There is no disclosure in 

Appellant's amended application, or on the rrap attached thereto and made a 

part thereof, of the existence of these streams or water _courses. Appellant 

affirnatively set forth in the portion of its amended application known as 

"Supplemental D" that the _proposed operation would not involve the relocation 

of any watercourse or stream. 

17. There is a significant potential for acid mine drainage from this 

proposed strip mining operation to these said streams or water courses, to 

the said unnamed tributary and to the South Branch of Bennet Branch: 
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18. Because of the steepness of the slopes in the area proposed to . i 

be strip mined by Appellant, there is a significant potential for erosion 

to occur during and subsequent to the actual mining operation. As the 

result of such erosion, the waters of the Corrmonwealth in and near the area 

to be affected by this proposed operation will be subject to sedimentation 

and siltation which are damaging to these waters and to their use. 

19. In Supplemental "B" of this amended application, Appellant has 

set forth that it will treat discharges of acid mine drainage from the various 

cuts which will be made into the earth by adding lime to the discharge with a 

mechanical liming device. Following this treatment, the discharge will be 

stilled and settled in two successive ponds, the dimensions of which are 

described in detail in the amended application, before it enters natural 

drainage courses. 

20. In Supplemental "B" of this amended application, Appellant has 

made reference to the construction 6f diversion ditches for two purposes, 

as follows: 

A. To prevent surface water from entering the various 

cuts or pits, diversion ditches will be built and 

maintained above the highwall. 

B. To abate the problem of siltation from the spoil,. 

ditches will be built below the spoils to carry the 

runoff to a stilling pond for settlement prior to 

entering natural drainage courses. 

21. A1 though the precise location of these stilling ponds , which 

will seemingly serve a dual purpose, to-wit, settlement of the minerals in 

·· the mine drainage and settlement of the siltation and sedimentation which 

will result from erosion, is best determined once actual ~ng begins, the 

effectiveness of these ponds for the above purposes cannot be evalua~ed 

from the information contained in this . amended application becaus~ Appellant 

has failed to provide data, information and calculations as to the c3JJOunt of 

. surface water and soil which can be expected to be discharged into these 
I, 

ponds. 

22. Although the precise location of these diversion ditches is best 

determined once actual mining begins, the ·effectiveness of these diversion 

ditches for the purposes set forth in Finding of Fact No. 20, ;supra, cannot 
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r,e evaluated from the infornation contained in this amended application 

for the following reasons: 

A. Appellant has failed to provide data, infonnation 

and calculations as to the amount of surface water and 

soil which can be expected to be carried in these 

diversion ditches. 

B. Appellant has failed to provide data, infonnation 

and calculations as to the width, length, size and 

shape of these diversion ditches. 

C. Appellant has failed to provide data, infonnation 

and calculations as to the gradient at which the bottom 

of these diversion ditches would be constrUcted. 

DISCUSSION 

t-e havegnmtedthe Petition of DuBois to Intervene, pursuant to our Rules 

of Practice and Procedure, Section 21.14 (a), Chapter 21, Title 25, Rules and 

Regulations, Department of Envl.ronmental Resources, J:ecause We are sa:isfied that 

DuBois, as a potential user of the water into which mine drainage, siltation 

and sedimentation generated from this proposed operation would be 

discharged, had a sufficient interest in the outcome of said proceeding 

that it should participate therein. Appellant I!UlSt also have been satisfied 

that DuBois had such sufficient interest because it consented to the prayer 

of the Petition. We were also satisfied that such interest could be 

inadequately represented if DuBois was not permitted to intervene .• · 

Under Section 21.2 ( 7) of our Rules of Practice and Procedure, supra, 

DuBois became a party to this appeal when its Petition To Intervene was 

granted. Under Section 21.33 (b) of our Rules of Practice and Procedure, 

supra, DuBois, as a party, had the right to present relevant and material 

evidence which it deemed necessary to protect its interest and its standing 

in this matter. This iricluded the right to present evidence which directed 

the attention of this Boan:l, which was required to hold a hearing de novo 

in this matter, to certain mistakes and Ol!lissions in Appellant's amended 

application which, DuBois alleges, would have caused D E R to 

include additional reasons for the denial of that amended application. 

See CommonweaZth v. Keystone MUtuaZ CasuaZty Co.,.366 Pa. 149, 7fi A2d 867, 

870 (1950). 
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When, on April 16, 1974, Appellant withdrew its Appeal from the June 

21, 1972, action of DER, and orally appealed fran the April 11, 1974
1 

action of D E R , the procedural posture of DuBois VJOuld. have been 

made completely clear if counsel for DuBois had made a formal statement on 

the record that his client again sought to intervene to continue to protect 

its interest and standing. Although no such formal statement was rrede by 

counsel, it is,. nevertheless, clear to this Board, from the continued active 

participation of DuBois on the record,that DuBois considered itself to be 

a party to this "new" proceeding. 

Neither Appellant nor DER can be heard to say that they 

were deprived of procedural due process by the continued participation of 

. . ' DuBois in this matter, l.l1 new of the fact that eaC".h such party had, for 

a long period of t:iJne, been on notice of the nature of the opposition of 

DuBois to this proposed strip mining operation and in view of the fact that 

each such party was not precluded from introducing evidence into the record 

in this matter to rebut evidence presented by DuBois on April 16, 1974, 

and thereafter. 

We view the appeal which DuBois filed on June 13, 1974, as being an 

unnecessary effort to protect the interest and standing of DuBois in this 

matter. Furthe:nrore, because said appeal was not filed within thirty days 

from April 15, 1974, the date when DuBois, by its counsel, received written 

notice of the April 11, 19741 action of DER, as is required under 

Section 21.2! (a) of our Practice and Procedure, supra, said appeal must 

be and is hereby quashed. See Borough of Grove City v. Department of 

Envirc:runentaZ Resources·' E H B Docket No. 74-267-C (issued April 10, 1975) · 

If DuBois had not intervened in this appeal and if DuBois had not 

presented evidence in this matter, we would have been faced in this appeal 

solely with the following issue of law. 

Was it proper for DER .to deny Appellant's amended application 

for a mine drainage permit, required under Section 315 of The Cleam Streams 

Law, supra, 35 P. s. § 691.315, for the reason that DER had 

previously been notified by the Conmission, the owner of rost of the land 
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proposed to be mined and affected by this proposed strip mining operation, 

that the Conmission would refuse to execute written consent to entry on its 

said land within a period of five years after the completion or abandonment 

of the proposed operation, for the ptirpose of reclamation, planting, 

inspection, construction of mine drainage facilities or prevention of stream 

pollution? 

As we are convinced that this amended application should have been denied I 
for reasons not articulated by D E R in its denial action of April I 
11, 1974, we need not·resolve the legal issue noted aoove. However, we deem 

it appropriate to offer our comnents upon that issue, generally, and upon 

that issue a,s it relates to the present natter, in an effort to inject some 

clarity into a procedure which, at best, is quite confusing. 

The "consent to entry" provision to which 'we have just referred is found 

~._Section 4 (a) (2) I. of the Surface Mining Conservation and Reclamation 

Act, supra, 52 P. S. § 1396.4 (a)(~I. Such a "consent to entry" rrust, 

under that last mentioned Section, be included in an application for a 

surface mining peill'it which is required under the Surface Mining. Conservation 

and ReClamation Act, . supra, before any surface mining can be conducted. 

There is no specific provision in either The Clean Streams Law, supra, 

as it relates 'to the issuance of., a mine drainage permit, or in the rules 

and regulations which deal with the criteria for the granting of a mine 

drainage permit, 25 Pa. Code § § 99.1-99.40, that such a "consent to 

entry" rrust be secured as a prerequisite to the issuance of a mine dra:i:nage 

permit. 

D E R has argued that its action was proper because there is 

a necessary relationship between that which an applicant for a mine drainage 

permit rrust demonstrate, to-wit, that the proposed mining operation will 

be conducted in a JIEnner which would prevent pollution, see 25 Pa. Code 

§ 99.11, and the very existence of the "consent to entry provision." 

The Depar't:rnent argues, in effect, that if this "consent to entry" 

authorization does not exist, there is a fatal defect in the position of 

the applicant for a mine drainage permit from the outset in that he 

cannot assure D ER that he will be able to ~ter onto the land 

of the surface owner to engage in pol~ution prevention activities within 

five years after the coal is taken from the cuts or the pits. 
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This argument, in a general context, is not unreasonable in view of 

the obvious concern of the Legislature, m:mifested in the July 31, 19701 

amendments to The Clean Streams Law, supra, with post-mining activities, 

including discharges of mine drainage. The term "operation of a mine" in 

Section 315 of The Clean Streams Law, supra, includes b.3.ckfilling, sealing, 

other closing procedures and other work done on land in connection with a 

mine. The tem "discharge from a mine" includes a discharge which occurs 

after the mining operations have ceased. It can easily be said that the 

Department would not be complying with its Clean Streams Law responsibilities 

if it granted a mine drainage pemit to an applicant whose ability to 

enter land which it had previously mined to abate a pollutional discharge 

or to perform reclamation or additional backfilling activities could be 

enjoined by the surface owner.4 •5 

. Although it might be demonstrated that it is reasonable for 

DER to ·deny· an· application for· a ·mine ·drainage- pennit- because no· 

"consent to entrY' assurance was demonstrated, we would have had serious 

reservations about dismissing this apl?eal on that basis alone. In the 

first place, since the "consent to entry" provision has been in effect since 

January 1, 1972, and since DER and its predecessor well knew 

that the Corrrnission has been opposed to this operation since January 21, 

1969,6 we wonder why it was that DE R waited until AJ?rrll1 11, 1974, 

4 It must be noted that under Section 316 of The Clean Streams Law, 
supr~, 35 P. s. § 691.316, a non-consenting surface owner can be ordered 
to allow a mine oPerator access to the land to, inter alia, abate a 
pollutional dischffi:,ge. This provision would, in effect, negate a refusal 
of "consent to entry." 

5. The Board has reservations about the constitutionality of this 
"consent to entry" provision. It can certainly be argued that a provision 
which, in effect, pemits a surface owner to completely prohibit an 
activity which is otherwise lawful constitutes an invalid exercise of 
the police power, resulting in a taking of a coal company's property under 
the Fourteenth Amendment,. It cari also be argued that, if by deed 
reservation or other contractual provision, a coal company has long had the 
right to extract the minerals from the earth, this "consent to ~ntry" 
provision has the effect of impairing the obligation.of s~ch deed . 
reservation o:r contract._ This is cont;rary to Article ;r, SectionU lOA c

3
1
9
•
3
1 of 

the Const~tut~on. See also Pennsylvama Coat Co. v. Mahon, 260 · ;::,, ' 
43 s. Ct. 158, 67 L. Ed.. 3:.!2 U922Y. . . · . 

6.See Commission Exhibit F, N. T. 767, 769, June 25, 1974. 
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to use this provision as the sword by which this amended application was 

cut down. We also quest~on why D ER even oothera:i to indicate 

to Appellant, and to this Board on Apri-l 16, 1973, that there was a 

possibility that Appellant might be granted a mine drainage penni t after 

review of an amended application in view of the existence of this "consent 

to entry provision" and the well-known opposition of the Commission. 

Suffice it to say that we are seriously disturbed ·at the 

fundamental unfairness of D ER, directed against Appellant, when · 

it used this "consent to entry" requirement to defeat Appellant on April 

11, 1974. 

It would appear to this Board that the requirements for the issuance 

of .a surface mining pennit under the Surface Mining Conservation and 

Reclamation Act, supra, are inclusive.of·7ach and every requirement for 

the issuance of a mine drainage penni t urider The Clean Streams Law, supra, 

and the rules and regulations contained in 25 Pa. Code§§ 99.1-99.40. 

This present IIE.tter very clearly illustrates the need for 

D ER to seek an arnendrrent to the rilles and regulations adopta:i by the 

Environmental Quality Board. By this amendment, the necessity for two 

distinct penni ts before a surface mining ·operation can be conducted should be 

el:iminated. There is no absolute requirement in Section 315 of The Clean 

Streams Law, supra, that a mine drainage pennit be secured, so long as the 

rules and regulations otherwise authorize the operation of a mine or a 

discharge from a mine. Such an amendment to the existing rules and 

regulations should provide that a single permit to conduct surface mining 

operations can be granted after D E R considers a single 

application in which the applicant conforms to the criteria set forth in the 

Surface Mining Conservation and Reclamation Act,supra. Such action is 

logical and it would put an end to the confusion and potential for 

duplication of effort which this IIE.tter clearly illustrates could exist. 

We indicated earlier in this discussion that this amended application 

should have been denied for reasons which were not articulated by 

DE R in its denial action. 
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Our beginning point of :reference. in this :regard is Section 315 of The 

Clean Streams Law. This Section piUhibits a nri.ning operation unless it is 

authorized by the rules and :regulations of the Envi!Unmental Quality Board 

or by a penni t issued by the Department. The general piUvision in the 

rules and :regulations which is here applicable is contained in 25 Pa. Code 

§ 99.11; it provides as follows: 

11 Applications for mine drainage penni ts shall be subrni tted 
on forms piUvided by the Department and shall include such 
information that would enable the Department to determine whether 
or not the proposed mining operation would be conducted in a manner 
which would prevent pollution to waters of this COil1IIOnweal th. 11 

We hold that the Department should have found t~t Appellant did not 

ccmply with the mandate of the foregoing regulation in the following 

particulars: 

1. Appellant did not set forth sufficien"U infornation in its 

amended application from which either the nature of the overburden or 

·the acid. forming pOtential of the overburden could be ascertained. further'-
! 

rro:re,. Appellant performed rio tests· to determine· the· chemical and physical; 

piUperties of the overburden. If such infornation would I 
have been set forth, D E'R wou:l:d have been in a i 

position to evaluate the extent and quality of the acid 

mine drainage which could be disc~ed from this operation 

and D ER woulcLhave been_ in a better position 

to evaluate the nature and the extent of the acid mine 

drainage treatment facilities which Appellant had proposed. 

2. Appellant did not set forth sufficient information 

in its amended application with regard to the anount of 

surface '1ater runoff and soil runoff which could be expected 

to be discharged into its fJIUposed stilling ponds. Without 

such information the effectiveness of these ponds, proposed 

for settlement of the minerals contained in the mine drainage 

and for settlement of the siltation and sedimentation which 

will :result from erosion, could not be evaluated piUperly. 

3. Appellant did not include sufficient information in its 

amended application with :regard to elUsion cont!Ul measures. 

This is illustrated as follows: 
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Appellant has indicated that it would construct and 

naintain diversion ditches above the highwall to prevent 

surface water from entering the various cuts or pits. 

Appellant has also indicated that it would construct diversion 

ditches below the spoils to carry soil runoff to a stilling 

pond for settlement. However~ Appellant did not set forth 

data, information and calculations as to the annunt of 

surface water and soil which can be expected to be carried 

in these ditches, as to the width, length, size and shape 

of these ditches, and as to the gradient at whi~ the bottom 

of these diversion ditches would be constructed. Without 

such information, data and calculations , a proper evaluation 

of the effectiveness of these erosion con~l devices coUld 

not be nade. 

There is als9 a specific provision in the rules and regulations which 

is here applicable. In 25 Pa. Code § 99.37 (b) it is provided that no 

drainage course shall be intercepted by the stril)pir::- o~Jera"':ion, UT'~ess 

provision is first nade for the conveyance of the na"t'J:.'al c'.!"'ai.r.=.~~e in an ! 
I 

a~equate enclosed Hatertif-ht condition acruss the entire stri;:>:;?i.n.g operatior. · ~~ · 

for discharge to natural water courses. We have found that there are 

numerous well defined streams or water courses which are situate in the area 

to be mined in this proposed operation, and which would be intercepted by 

this operation. Appellant did not disclose that these waters even existed. 

This is an obvious deficiency .in the amended application and it would have 

constituted, in itself, grounds for the denial thereof. Such disclosure 

and appropriate pollution control measures nade necessary as the result of 

such disclosure should have been provided. 

These deficiencies in the amended application were or should have 

been well known to D E R for several years prior to April ll, 

1974. Since. D ER elected to present no testilrcny at the hearing 

on this appeal, we will never know whether these defic:iencies were ignored, 

whether they were deemed to be· insignificant or whether D ER, for 

same unknown reason, el€cted to have these deficiencies come to our 

attention via the diligence of DuBois .. 
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It took the effective presentation of DuBois to bring these 

deficiencies to our attention. Although the result which the Department 

intended, the denial of tpis amanded application, is affirmed by this Board, 

we express extreme displeasure at the performance of the Department in this 

entire matter. 

As we have indicated previously, ~e Joseph Rostos.ky, d/b/a Joseph 

Rostosky Coal Company v. Department of E~vironmentaZ Resouraes, · E.H.B. 

Docket No. 73-178-C (issued June 26, 1974), the methods of review and 

decision making processes of DE R in the area of mining 

applications must be seriously overhauled if there is to be confidence in 

' 
the ability of the Depar'bnent to rrake correct and pr:ud~t decisions. 

CONCLUSIONS OF LAW 

1. DuBois h:IS staniing to mtervene :in this prciceeding. I:.Jnder §21.2 (7) 

of our Rules of Practice and Procedure, supra, an intervener becomes a 

party to the proceeding in which it has intervened. As a party, DuBois 

had the right to present relevant and material evidence which it deemed 

necessary to protect its interest and standing, including evidence which 

directed the attention of this Board to certain deficiencies in Appellant's ·t · 

amended application which would have caused D E R to include 

additional reasons for the denial of said amended application. 

2. The Board has jurisdiction· over the parties and the subject 

matter of this proceeding. 

3. In order to be entitled to a mine drainage pernri.t under the 

provisions of The Clean Streams Law, supra, an applicant must show that 

it has met the requirements of . that law and of the rules and regulations 

adopted pursuant the~to that are applicable to the pernri.t application. 

4. Where it has been dem:mstrated that an applicant for a mine 

drainage penni t has not provided sufficient info:nnation in. its application 

for such a penni t so as to enable D E R to deteJ::mine whether the 

proposed mining operation would be conductec in a manner which would 

prevent pollution of the waters of the Comronweal th, the applicant for 

. such a penni t has not met its burden of showing its entitlement thereto. 
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5. DuBoiS has deronstrated, to the satisfaction ofthe.Board, that 

there were reasons for the denial of this amended application for a mine 

drainage pennit other than the reason articulated by DER in its denial 

action of April 11, 1974. 

6. Appellant in this matter has not met its burden of .sholring its 

entitlarent to a mine drainage pezmit. 

ORDER 

AND NOW, this 26th day of .AuguSt , 1975, the appeal of O:::mpass Coal 

CCJnpany, Inc. is hereby dismissed. 

OSEP L. aEEN 
Menber 

JOANNE R. D~ 
Menber, not participating in this 
Adjuli.cation. 

: : DA'mD: August 26, 1975 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

PRECISION TUBE co. I INC. 
·Docket No. 74-271-W 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES, and 
PA DEPARIMENT OF TRANSPORTATICN, Interven6r 

ADJUDICATION 

By Paul E. Waters, Chainnan, August 29, 1975 

'!his matter cares before the Board as an appeal fran the grant by 

the Depart:rrent of Environmental Resources, hereinafter DER, of two permits 

to the Pennsylvania Depari:Irent of Transportation, hereinafter PennOCII', to 

construct necessary culverts for stream crossings for the planned North Penn 

. Expressway. The new State highway will cross the Wissahickon Creek near the 

property of Precision Tube Co., Inc., the Intervenor herein, and because of 

the problems they expect this to create including a drastic reduCtion in their 

water supply, as well as for alleg_ed statutory and cxmstitutional violations 

they oppose DER' s ac;tion.: 

FINDINGS OF FACI' 

1. Appellant, Precision Tube eo. I hereinafter Precision, is a cx:>rpora-. . 
tion ronducting a business along the Wissahickon Creek in Upper Gt..oynedd TCMn.Ship, 

1-bntgarery County near where the stream crossing of the proposed North Penn 

Expressway will be cxmstructed. 

2. IntervenO"r is the permi.t;tee Pennsylvania Depart:rrent of Transporta-...... . ' 
tion, hereinafter Pennror, which received two permits issued under The Water Obstruc-

tion Act fran the predecessor of DER in 19 71. 
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3. The permits were issued for portions of the a:>nstruction of Legisla-

tive Route 782, c:x::mronly known as the North Penn Expressway, I-ereinafter Express­

way, a proposed feur-lane limited access State highway, entirely State-funded, 

which is planned to go fran Spring House to Kulpsville, M:mtgc:mery County, at a 

total cost of not less than $40 million in 1974 dollars; the current status of 

funding is that no funds are yet budgeted for construction, but funds are avail­

able for right-of-way aCquisition. 

4. PennOOI' made application to DER in 1970 for the permits here in centro-

versy, and the exhibits c-6, P.o. 9, and A-2 must be taken collectively, due to· 

microfilming problems of DER, to establish the cxmtents of Pe.nnWI' 1 s applie<;~.tion 

for these permits. 

5. P.O. 9 includes the dOCll!leilts forwarded to DER for the 1970 appli-

cation. 'Ibis exhibit differs fran Appellant 1 s exhibit ,2 which it alleges to be 

the application because of the missing stream profile and channel cross-section 

sheet. 

6. Stream profiles and cross-sections were forwarded fran Pe.nnWI' to 

DER as part of the application. 

' 7. These stream profiles and cross-sections were missing fran DER1S 

files for this permit application and the Fish Ccmnission reports in DER and Penn­

IX>T1s files differ. 

8. DER had its records microfilmed and, upon receiving the microfilm, 

found sheets missing and found instances where the entire permit and dOCll!leilta-

tion is missing. _ 'Ihe stream profiles and cross-sections were probably lost during 

the microfilming. 

9 • The area surrounding and in which the project is located is 

characterized by existing roads, railroad facilities, power lines, and resi­

dential and light industrial "leveloprex{t 'such that it would be extrerrely 

difficult to establish a greenbeZt system. 

10. ·.The work in the project area covered in this litigation-beg~ at 

the downstream side of the Reading Railroad structure. Going do.-mstream there will 

be a relocated rock lined channel for the Wissahickon Creek for about 260 feet. 

Then there will be a highway culv~ 413 feet long. '!hen the relocated rock 

~ lined channel for the Wissahickon Creek will continue for about 394 feet. Then a 

second highway culvert 82 feet long will be constructed. Then the relocated rock 

lined channel will continue for 436 feet. 
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11. In a rreeting on June 4, 1973, PennJXYI' was requested by DER to p-1rform a 

serondal.y project study and til this study was advised to ignore the- Reading Rc!ilroad 

Culvert in order to analyze the full litpact of the PenniX1I' culvert disregarding 

the restriction caused by the Reading Railroad Culvert because the railroad 

structure may not exist in the future and PenniXJI' was also advised not to consider 

effects dCMnStream of the culverts. 

12. The study a::mpleted for PenniXJI' by- Sanders and Thanas, Engineers, in 1974 

was forwarded by DER to the WissahiCkon Valley Watershed Association vtri.ch o::::mrented 

on the rep::>rt. 

13. The project also includes pipes whidl carry stonn water (as opp::>sed 

to 13ewer water) runoff fran the highway slopes shoulders and paving. I:f theSe 

pipes were not constructed, rainwater could pond on the highway or it could find 

its way to the stream another way. 

14. The requirements of FWWR-23 vtri.ch contain instructions for the 

penni.t application, were not absolute regulations nor were they enforced~ sudl, 

they were only guidelines of the Depa.r1:Ilent of Forests and Waters, predecessor to DER. 

15. The plans for highway ramps were m:xlified by PenniX1I' so that :!?re­

cision could and did expimd their plant. 

16. Pennror also will construct a retaining wall along the main line 

of the highway to further reduce the anount of right of way that would be nE!Elded 

fran Precision. 

17. In 1973, a rep::>rt prepared by Valley Forge Laboratories for Pre­

cision was presented to Penn001' as a prop::>sal to .. _reroute the North Penn Exp~s­

wa:y in the vicinity of Wissahickon Avenue. 

18. This plan, not adopted, involved shifting the main line o:fEof the 

property of Precision onto adjacent property, keeping Wissahickon Avenue open, 

and rearranging the ranp configuration., , 

19. PennOOl' Exhibit 4 is a narrative description of the Erosion Control 

Plan which includes a discussion of the erodiliility of the soil types in the 

area, the controls that will be implemented, and_ the sequence _of operations that 

the contractor Will follCM during construction. 

20. The purp::>se of the Erosion Control Plan is to stop the earth under 

the topsoil fran eroding when it is exp::>sed and to prevent the sedirrent fran 

"'washing off the highway construction site, although no separate permit was issued 

for this plan. 
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21. A basic premise is that no more than 17 acres of land area within 

a watershed will be disturbed at any one tirre. The project is segrrented and 

oonstruction will take place on a defined sequence of operation. The project 

is divided into 15 distinct areas of work ranging fran 2 to 17 acres. 

22. The erosion control plan includes velocity dissipaters to prevent 

erosion at culvert outlets, lined channels to prevent erosion in the channels, 

basins to take out the silt, seeding to keep erosion fran occurring, and hay 

bales to filter out sediment during oonstruction. 

23. If grading dcesn' t proceed according to plan and an area remains 

exposed rnore than 21 days, te:nporary seeding is to be perfonned. 

24. If construction proceeds in the winter,. the plans in the Erosion 

Control Plan require sedimentation basins, straw bales, and other rrethods used 

in oonjunction with seeding. 

25. As a pennanent feature, trees will be planted and these plantings 

are .iftcluded on the oonstruction drawings. 

26. A velocity dissipater is to be oonstructed at any major outfall 

·of a pipe carrying runoff fran the ·highway to the stream. There is a rock sedi­

rrentation basin. It is a forrred basin and fully lined with rocks. It will 

serve to lower or dissipate the velocity of the runoff water ccming fran the 

culverts and help to settle out any sediment during oonstruction. 

27. 'Ihis rock lined channel will not only protect the channel but should 

also aid in ground water recharge. 

28. The Standard Drawings and Specifications Fonn 408 and Standard 

Drawings R: 70 indicate the specifications for the rocks in the rock channels. 

29. The decision was made by DER on or about January 10, 1975, to ac­

o;!pt the 1974 Hydraulic Re:port as a supplirrent to the pennit application. 
, . 

30. The Pennsylvania Depart:rrent of Trans:portation, then the Depart:Irent 

of Highways, PennOOI', was granted encroachrrent pennits DH14153 and DH14159 by bER, 

then the Water and Power Resouro;!s Board of the Depa.rtrrent of Forests and Waters 

on January 5, 1971. 

31. Pennit DH 14153 ~uthorized two culverts and channel changes in .:the 

Wissahickon Creek at Station 701 and 108+, Route 782-7 in Upper GNynedd Tc:J..m.ship, 

M::>ntgarery County. 
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32. Permit DH 14159 authorized a bridge over the Wissahickon Creek 

at Station 60 + 75, Route 782-7 in G.vynedd 'l'c:wriShip, M::mtgc.nery County. 

33. 'Ihe culverts pennitted by DH 14153 would extend for lengths of 

60 feet and 400 feet, respectively, in the channel of the Wissahickon Creek. 

Each of the culverts would be a box type reinforced concrete structure with an 

opening of 16 feet by 10 feet. 

34. PennWr's structure plans now specify culvert lengths of 82 feet 

and 413 feet, respectively. 

35. DER has neither received nor approved m:xlifications to the cul- · 

vert lengths as specified in the original pennit application. 

36. DER sul:mitted the 1974 Sanders and Thanas report and the Water-

shed Association objections to Milton Johnson, Chief of the Division of Water 

control Structures of DER, for analysis. 

37. PennWr' s application for water obstruction pennits was not ac­

canpanied by a::Irg?lete maps, plans, profiles, and specifications of the water 

obstruction which PennWr now plans to construct. 

38. The pennits which are the subject of this appeal have in fact been 

arrended by PennOOI' and the acceptance by DER of a 1974 report evidences ooncur­

rence in said arrendment.: 

39 • The pennits make no provision for a unilateral alteration of the 

plan, profiles and data and the proposed oonstruction fran that set forth in the 

application upon which the pennits were based. 

40. According to the Chief of the Division of Dams and Encroachirents of 

DER, Mr. Butler, no tirre limits were J?lftced on PenniXJI' pennits because of the 

length of t:im:! it takes PenniXJI' to go into design ciDd because of its own indepen­

dent procedural requirerrents. 

41. 'Ihe pennits do not authorize the construction of culverts 413 feet 

and 83 feet long, res~vely. The pennits do not authorize artificial channels 

of a length greater than 400 and, accordingly, do not allow construction of 

channels of approximately 1,100 feet in addition to the culverts. 

42. Appellant herein, Precision, received written notice of the pennits 

on November 20, 1974, when its couns~i obtained photostatic 
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copies of the permits fran DER . 

.. 43. Appellant filed i~ appeal and petition within thirty (30) days 

thereafter. 

44. The reach of the Wissahickon which is the subject of this action, 

at Wissahickon Avenue in Upper CMynedd 'l'I::Mnship, is approximately 12 feet wide at 

~at };:Oint; there, the Wissahickon runs through gently rolling landscape in an 

area of single family residential, a.part:Irent and light industrial uses. The 

watershed at that };:Oint is approximately 2.6 square miles. 

45. The Wissahickon is in the Piednont region of the Camonwealth. In 

the area of this reach of the Wissahickon, the geology consists largely of· Bruns­

wick Shale, which is a very dense material·with a very low pr.imazy PJrosity, 

while the soils are heavy type soils with low pemteability. 

46. The Wissahickon Watershed at the reach in question is w:banized and 

is likely to becx:rre 100re so, especially as a result of the construction of the 

North Penn Expressway and the interchange. 

47. The obstructions were designed initially in 1971 for a 50 year flood 

frequency; a preferred flood frequency today for design purpos~s is 100 years. · 

48. The plans for the construction of the highway ~terchange over the 

Wissahickon provides for the piping of the untreated highway runoff into the 

Wissahickon through many pipes spouting directly into the strecm~; the pipes or 

point soU2'ces range in size fran 12 to 48 inches in dianeter. 

49. As a result of the Expressway project, Appellant may lose a unique 

well which has been pump tested officially at 210 gallons per minute for 72 hours 

and rei;XJrtedly yields over 500 gallons a minute. 

50. Because of the poor water yield characteristics of the Brunswick 

fonnation and the fact that the Appellant's well 100st likely draws water fran a 

fracture systan, the likelihood of drilling a new well of the magnitude of this 

well is not good. Appellant uses approximately 20,000 gallons of water fran its 

wells per day. After it is used, this water is treated and recycled into the 

i'i'issahickon. 

51. 'llle assumptions of the quantity of flow during a ;50-year stonn of 

1930 c.f.s. and for a lOQ-year stonn of 1600 c~f.s. fonn the basis of the 1974 
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hydraulic investigation sul:mitted to DER by PennOOr. These assumptions and the 

figures indicated in the 1974 hydraulic investigation are very serioUs under­

estimates of the actual flood magnitudes of Wissahickon Creek at the FOint under 

oonsideration according to Appellant's calculations made by Dr. Harmer using 

another rrethod which gave st:ecial emphasis to soil type. 

52. In analyzing the hydrology and assumptions oontained in the 1974 

hydraulic investigation, Dr. Hanrrer applied to the problan a rrethod he developed 

in his research with the Regional Science Research Institute; the rrethodology 

developed by the United States Departrrent of Agriculture Soil Conservation Service; 

and a mxlified rrethod which he based upon the soil oonservation service Irethodo-

1ogy, making adjustrrents for rainfall distribution. 

53. PennOOI' has obtained no permits fran DER or the United States Environ­

rrental Protection Agency pennitting the discharge of ~tonn water intG- the 

Wissahickon through these pifes. 

54. 'lhe Sanders and Thanas erosion and sedirrentation control-plan prepared 

for PennOOI' for the entire project, including the Wissahickon Creek crossing, was 

reviewed by the M:mtgarery County Soil Conservation Service and was approved in 

March of 1974. 

55. In the opinions of Messrs. Butler and Johnson, DER experts, the 

culverts are hydraulically adequate and fo:rned a reasonable basis for ;the granting of 

the permits. 

56. The Division of Dams and Encroaclments requested the D~vision of Water 

Quality of the Bureau of Water Quaiity Managerrent of DER to undertake an environ­

rrental assessrrent. 

51. The Division of Water Quality did not :t:erfonn the assessrrent because 

of priorities in its \\Urk load. , . 
58. DER through the Division of Dams and Encroachrrents has taken no 

further action with res:t:ect to the environrrental assessrrent. 

59. Exhibit P.D. 1 oontains a public notice for the North Penn Express­

way and includes the ~where this project is located and requests citizen in­

put for the Expressway itself and any part of the expressway. 

60. Also, Exhibit P.D. 6 shc::Ms that the Departrrent of Health, the Depart­

.- rnent of Mines and Mineral Industries, the Dep.. -t:rrent of Forest and Waters, the 

Top:>graphic and Geological Survey Unit, as well as DER w~ oontacted for their 

CXI!lrei1ts and input to the project. 
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61. Mr. Johnson of DER, a qualified expert in the field of hydraulics 

perforrred ~hydraulic analysis of the project area which included the Reading· 

Railroad culvert. DER recieved profiles and cross-sections of the Wissahickon 

. Creek for 4, 000 feet upstream and 500 feet do.-mstrearn. This was sufficient data 

to corroborate the study. 

62. This stt.'<iy by DER was independent of the 1974 report and .shc:Med 

that even ::1 the Reading Railroad culvert is included in the analysis, the hi~hway 

culverts will have no detr:i.Irental effect. The highway culvert has no effect 

upstream of the railroad culvert. 

63. The relocation of the ch~l and the backfilling of the existing 

channel with the same type of soil· materials as currently exists should not 

adversely alter or affect the groundwater recharge of this area. 

64. Municipal water supply is available to Appellant as well as the 

possibility of drilling another well. 

65. There is no evidence of fish life nor significant fauna in the 

pennitted area. 

DISCUSSICN 

This case has raised many new, important, and difficult issues. The 

many propositions and argunents_ brought forth J:n lengthy testirtony and volu­

minous briefs can be reduced to three categories for purposes of discussion and1 

hopefully, resolution. They are jurisdictional, statutory and ronstitutional 

objections. 

. ' 
At the outset, of course, the question of jurisdiction was raised 

nurrerous tines, by oral notion, notion for canpulsory non-suit at the close of 

testirtony and1 finallY, as a major argurrent urged upon us by InterVenor, in ~st-

hearing briefs •. Appel.lapt argues that this· appeal was filed t.:i.Jrely. The basic 

jurisdiction of the Enviromental Hearing Board arises fran the Administrative 
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Code Section 1924 A, .71 P. S. 510-2l(a) which provides: 

" {a) The Environrrental Hearing 
Board shall have the pa.ver and its 
duties shall be to hold hearings 
and issue adjudications ••. on 
any order, pe:rnri. t, license or decision 
of the Department of Environrrental 
Resources. " 

In 1970 Pennror applied for two pe:rnri.ts which were subsequently issued 

to it in 1971 by DER's predecessor, for the construction of certain culverts and 

channels, which required a pe:rnri.t under the Pa. Water Obstructions Act 

for a crossing of the Wissahickon Creek by the projected North Penn Expressway. 

In 1972 or thereafter, Pennror decided to change the culverts and channel and 

sul:mitted new and additional information to DER. At no tine, h~ever, did Penn­

ror ask for or receive arrended pe:rnri.ts sh~ing the changes which they proposed. 

Appellant was faced with the impossible task of detennining exqctiy when DER 

"decided" to pe:rnri.t the changes in question, so that an appeal -could be filed-

fran that decision within the required 30 dciys. .we have here~fter deteunined 

that an arrendrrent to the pe:rnri.ts as issued was and is required. Unless Appellant 

is all~ed to raise such question in the manner employed in this case, it could 

nevel' do so at the proper .. tirre.-- If DER sirrply. acquieses_in the unilateral arrend­

rrent action of Pennror, h~ can a property ~er who would be adversely affected 

by this decision (not to require an arrended permit) mandated by statute, evel' 

file a timely appeal? Although it is this problem which rrost troubles us, it is 

the Regulations of the Board wl)ich finally must decide the question. When this 

appeal was filed on Decenber 19, 1974, 25 .Pa. Code 21. 21 (a) provided: 

"(a) In cases where Appeals are 
authorized--~ •• such Appeal shall be 

. in writing and shall be filed with the 
board thirty (30) days fran the date 
of receipt of written notice of an 
action of the De~t ••• " 

'lhe evidence in this case convinces us that Appellant through it;,g 

counsel did not receive written notice of the issuance of the pe:rnri.ts in ques-
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-tion until November 20, 1974. This appeal was filed within 30 days, and was 

therefore timely.! See Robert L. Anthony~ Action for Community SurvivaL~· et aL 

v. Commo17JJ}eaZth of PennsyLvania~ Department of EnvironmentaL Resources~ AppeZZee~ 

Springfield Associates~ Intervenor~ EHB Docket No. 73-356-W (issued November 19, 

1973).2 

Precision next argues that it is not subject to the jurisdiction of 

tli.e Board because the permits which it requested were not really required--inas-

Imlch as it is a State agency and not a "person" under ·the Pa. Water Obstructions 

Act,3 . 

The Governor's first and foremost obligation is to assure that all 

agencies Under his jurisdiction cx:rnply·with a:>nstitUtional provisions. Anong 

such constitutional provisions is Article I, Section 27, which provides that the 

people of the Camonwealth "have a right to clean air, pure water, and to the 

preservation of the natural, scenic, historic and esthetic values of the environ­

ment," Executive Order 1973-9 issued on July 13, 1973, is des.tgned to aSsure 

cx:rnpliance with the dictates of Articie I, Section 27, through delineating the 

duties of the agencies of the Camonwealth to act as trustees of the public 

natural resources. And secondly, the Governor, in pranulgating this Executive 

Order, is fulfilling his duty to "take care that the laws of the ~nwealth be 

faithfully executed: • • • " 

The question then bea:mes one of the status conferred on PennlXY.I' by 

the Executive Order. PenniXY.r has correctly asserted that it and other State 

agencies are not within the definition of "person" in Section 2 of the Pa. 

Water Cbstructions Act, supra: But, as a result of the Executive Order, PennlXY.I' is 

1. The Rules previously provided for a fifteen (15) day appeal period but 
this ·was changed and the thirty (30) day provision became effective Decem­
ber 15, 1973. 1. It would be turning back the clock in nore ways than one, to 
nCM C:PPlY the fifteen (15) day rule and dismiss this appeal as untinely. 

2. In Robert L. Anthony, supra, the Appellant was able to establish the be­
lated da~ of written notice receipt and his appeal was allCMed as tinely ~iled. 

3. The Pa. Water Cbstructions Act, Act of June 25, 1913, P. L. 555, 32 P. s. 
§687 provides: 

"Any person. or persons, partnership, 
association or corporation, county, city, 
borough, to.Yn or to.vnship, • · " 
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legally obligated to oomply with the standards and permit provisions of the Pa. 

Water Obstructions Act.-.in the sarre manner, as any person there.in def.ined. · · 

In pertinent part, the Executive Order states: 

"'Iherefore, by virtue of the authority 
vested in me as Governor of the Camonwealth 
an:l in furtherance of the purposes an:l p::>licies 
of ~ •. the Water Obstructions Act (Act of 
of June 25 , ,19131 P . L. 555 as amended) , I )1ereby . - .. · 
dire!Ct the follCMing steps be taken: · 

~·1., 'ihe heads of all administrative departments, 
irrlependent administrative boards and corrmissions 
and .o:ther state agencies urrler my jurisdiction shall 
ensure:.:that state governrrent facilities an:l activities 
ccxnply with the above listed environrrental laws and 
the regulations promulgated thereunder. " 

'Ihe requirencnt th~t P~ canply with the Pa. ';Inter Obotruction::; 

Act, supra, includes the requirement that it oomply with the permit application 

and approval provisions of that law like any private person. PennOOI' must obta.in 

"the consent or permit" of DER: 

" to ronstruct any dart) or other water 
obstruction: or to make or construct, or permit 
to be made· or ronstructed, any change therein or 
addition. thereto: or to make, or. _~:ermit to be 
made, any change in or addition to any existing· 
water obstruction: or in any manner to change or 
diminish the rourse, current, or cross section 
of any stream or body of water, wholly or partly 
withini or forming a.part of the boundary of, 
this Camonwealth, except the tidal waters· of 
the Delaware River and of its navigable tributaries, 

" 

The Executive Order, itself, susta.ins the interpretation that Penn­

ror or any other Camonwealth agency rrrust be treated like a _~:erson. for purposes . 

of oomplying with the enurrerated statutes. This conclusion is reinforced by the 

stated purposes of the Executive Order:· 

"In ll!plementing ep.vironrrental rontrol programs, 
the Camonweal th ·is making demands on individuals 
and industry to stop practices which p::>llute. 
Q:)vernrrent too rrrust do its share to clean up our 
environrrent." 

It is clear fran this passage that the intent of the Governor was to require -... · .• 

State agencies to canply with environrrental protection laws, including .permit 

provisions thereof, like any individual or rorp::>ration within the Camonwealth. 
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In ccmpiying with the Pa. Water Obstructions Act, supra, and the rules 

and regulations promulgated thereunder, PennOOr is n0t rrerely seeking the 

advice or gratuitous approval of DER, but is legally subject to the approval 

actions of DER. 

'Ibe Appellant's statutory objections, which we must next discuss, are 

many in ntJrroer. First, Appellant argues that ·'Ibe Clean Streams r.avft, and 

the regulations pranulgated thereunder require PennOO!' to have a soil erosion 

oontrol permit--which was not required by DER. 

The Regulations prOvide foUr exceptions to the erosion arll;i sed.inenta­

tion permit requireffients, as follCMS, 25 Pa. Code 102.4l(a): 

"Any person who engages in an earth­
rro'i[ing activity w_ithin the Comonweal th 
shall obtain a permit prior to cxrnnence­
rrent of the activitY exeept a permit will 
not be required: 

"(1) where the earthrroving activity 
involves plowing or tilling for agricul­
tural puposes [~es] ; 

"(2) where an erosion and sedirrenta-­
tion control plan has been developed for 
an earthrroving activity by the U.S.D.A. 
Soil Conservation Service; 

"(3) where· an activity is required 
to obtain a permit pursuant to the Clean 
Streams Law (35 P.S. §691.1 et seq.), the 
Surface Mining and Reclamation Act {52 
P.S. §1396.1 et seq.), the Water Obstruc­
tion Act (32 P.S. §681 et seq.) or the 
provisions of Chapter 91 - 101 of this 
Title (relating to water pollution) ; 

"(4) where an earthrroving activity 
affects less than 25 acres." 

" 
PennOOl' believes that it fito; within -~ction. 4 inasmuch as the pm-

ject will be carried out in s~ctions of 17 acres· at a tirre. We do not z:;:;ee. 

'Ibis would not be ccnpliance with, _but muld be a device to avoid,, coni?llance with th 

law. We do find, ha1cver, that the erosion control plan was deve!.o~ W:.th 

and approved by the neil_ Conservation Service, and therefor falls under the 

provisions of Sect.:.on 102. 4l(a) (2). It. wc:>uld take a strict legalistic ap­

proach to the Act .:mel t.'1c Regulations to hold that the use of the words "de-

veloJ?e9 by" the s.c_.s., do not extend to erosion plans which are "developed 

4• 'Ibc Clean Streams Law, Act of June 22, 1937, P. L. 1987, as arrended, 35 P. S. 

-§691.1, et seq. 
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with and approved by" it. t·le are e}(plicitly a.dironished by Payne v. Kassab, 5 

6 
not tb take that approach. 

The erosion control plan includes velocity dissipaters to prevent 

erosion at culvert outlets, lined channels to prevent erosion in the channels, 

basins to take out the silt, seeding to keep erosion fran occurring, hay bales 

to filter out sediment during construction. The plans include temporary as well 

as permanent features which will remain after the project is a::xnpleted. The 

erosion control plan is incorporated into the construction contract, both in 

the plans as well as the contract proposal. In addition to the erosion control 

plan, unforeEeS'l. water pollution problems are considered by placing an itan in 

the construction contract whereby the contractor could draw rroney fran a special 

fund to take care of this possible problem. This convinces us that the: pl;;u·, -

is adequate and the procedure used reasonable. 

Appellants next argue that pennits for the outfall structures are_ 

required by The Clean Streams Law, supra7. - The project, in the area of concern. 

in this. litigation, does include pipes which carry stonn water runoff (as op-

posed to industrial and sewer water) fran the highway slope shoulders and 

paving. If these pipes were not cdnstructed, rainwater could pond on the high­

way creating a safety hazard to the zrotoring public or rainwater could find its 

way to the stream by another way. 

The Clean Streams Law,_ supra, deals with sewage and industrial 

wastes and not with stonn water. Stonn water is different fran sewage and 

industrial wastes in that it c:crres fran a natural {ilenarenon. Rainfall is not 

n<::M and never has been considered a pollutant. Rainfall may, during its travel 

fran the time it falls to its eventual tlepository merge with other substances, 

but this is only natural.- '!his rainfall will eventually find. itself in a stream 

of the COTI!lOl1weal th. 

5. Payne v. Kassab;'ll.Pa. Commonwealth Ct. 14, 312 A.2d 86 (1973). 

6. See The Chesterbrook Conservancy v. Commonwealth of Pennsylvania, Depart­
ment of Environmental Resources and Jhe Fox Company, Intervenor, EHB Docket No. 
73-418-W (issued October 18, 1974), in which we upheld this procedure as not 

~ being an improper delegation of authority to s.t.s. 

7. Appellant IM.kes substantially the sane argurrent under the provisions 
of the Federal Water Pollution Control Act 33 U.S.C. §1251-1376, which re­
quires an N.P.D.E.S. pennit for pollution discharges into certain waterways. 
Although not developed at hearings, it appears that the actual enforcement 
responsibilities of DER under the Act are not yet fixed and of course would not 
be reviewable at this time by the Board. 
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The Clean Streams Law is o::xiified in 35 P. s. §691.1 et seq. Section 

35 P. s. §691.3 states that: 

.. 

"The discharge of sewage or industrial, waste 
or any substance •••• 'l.hlch causes or 
contributes to poZZution as herein defined or 
creates a danger of such pollution is hereby 
declared not to be a reasonable or natural use 
of such waters. • " (Emphasis added) 

We agree witt. DER and the rnteivenor that t'a:inwater runoff. does not presently­

fall within any of the enumarated criteria. 8 

Appellant has argued a violation by PennOOT of the Act of April 9, 

1929, P. L. 177, as amended 71 P. s. 512(a) 15 which places certain· consultation 

:requirements upon it. we find that Pennrol', did, _in accordance with the Code 

consult the other Depar!:zrents of Government as required. Although 

. Appellant is apparently not satisfied ··with the rrethod or results of that con--:··­

sultation, we do not believe the statute goes quite so far as to require that. 

We are of the sane viEM regarding the public hearings adyertised by PennWI' in 
. 9 

August and September, 1970. 

Finally, Appellant alleges violation of the Pa. Water Obstructions 

Act, suproa, which creates a fr~rk whereby DER is charged with a continuing 

responsibility to safeguard the public interest by nonitori.ng all construction 

and nodification' of water obstructions within the Camonwealth. Section 2 of 

the Pa. Water Obstructions Act as amended contains the operative proscription: 

Pa. ~'later Obstructions Act, Act of June 25, 1913, P. L. 555, 32 P. s. §682 

provides: 

8. Although sare of the "substances" which accumulate along the roadway 
like salt and hydrocarbons could arguably fhll within the· provisionsof the 
Act, we do not find it an abuse of discretion on the part of DER in not so 
viEMing storm water. 

9. Appellant has not denonstrated that the project area is a "recreational 
area" within the rreaning of 71 P. s. 512(a) 15, requiring sf>eclal conditions 
before it can be used for highway purposes. 
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" •.• :it shall be unla\vful for any !X:!r"SOn or 
persons. • • • to construct any dam or other 
water obstruction; or to mal<e or construct, 
or penni t to be rrade or constructed, any 
change therein or addition thereto; •••• 
or in any manner to change or diminish . the 
course, current, .or cross section of any 
stream, or body of water. • • • without the 
consent or J;enni t of the Water and Po\o.'er 
Resources Board [Department of Envirornrental 
Resources], in writing, previously obtained 
upon written application to said board 
[Depa.rt:rrent] therefor. " 

The undisputed ~t:ilrony of Pennror in this proceeding, is that Penn­

tOT presently proposes to encroach upon the Wissahickon Creek in the following 

manner, to wit: beginning fran the downstream end of the PennOOI' construction, 

Pennror proposes the following changes in the stream: for a length of 436 feet 

the stream will flow in an artificial channel; at the upstream end of this 

artificial channel, PennOOI' proposes to construct an 82-foot concrete box cul-

vert, 16 feet wide and 10 feet high; fran the upstream end of this box culvert 

Pennror proposes to construct another ai:tificial channel 394 feet in length; 

at the upstream end of the s.econd artificial channel, · PennOOI' proposes to con-
' 

struct a third artificial channel for a length of an additional 260 feet. The 

total length of artificial channel is, therefore, 1,585 feet. Furthenrore, the 

record is undisputed that these Irodifications of the stream will .. result in cur-

rent changes, i. e., changes .in the velocity of flCM of the stream. Also, these 

obstructions and channel Irodifications necessarily result in changes in the ! 

course and cross-section of the Wissahickon Creek throughout the entire length 

of the stream rrodification area. Each such water obstruction, course change, 

current change_, and change in cross section of the Wissah_ickon Creek is prohibited 

unless a DER fennit has been previously issued authorizing such changes. 32 P. S. 

§§682 and 687; supra. 

The pennits which ~e the subject of this appeal are the penni.ts on 

which PennOOI' relies to authorize the above-described water obstructions and . , 

changes in course, current; and cross section.S of the Wissahickon Creek. The 

Penni ts, however, do not authorize the planned obstructions or the planned 

changes in- the· rouise, CU:i:-ren-t, anc;1· cross section of the Wissahickon Creek • 

The Pennit identified as File No. DH 14153 gives the consent of the 
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Nater and Pa..-ler Resources Board, nON DI:R, to t..'le c:xm.-struction of culvcr-...s w.:.th a clear 

span of 16.75 £eet, on a 73 degree skew and a clearance aJ::ove the stream bed of 

10 feet across, and to change the channel of the Wissahickon Creek at station 

701+ and 108+ route 782, section 7, ranp o in UpPer. GWynedd Township, 1-bntgom:ry 

Connty. Furthennore, the penni ts contain the follONing textual liroi tation: 

"This permit, issued with the understanding 
that the 'NOrk herein approved shall be 
perf~~ed in, accordance with the pZans~ 
pzoof?-Zes and,_-da.ta_ sheet filed !JJith the 
ii?PZic~ti~n~ d~ not giVe any property· 
nghts,· el.ther m real estate or material 

d • I 
mr oes l.t authorize any injury to private 
property or invasion of ·private rights." 
(~<Sis supplied) 

·····The seeond :ierinJ:t~ iaenti.fied by File No. DH 14159 gives the consent 

o~ the Water and Power Resources Board to· the cOnstruction of a bridge with 

four different clear spans on an 87 degree, 30 feet skew and a clearance al::ove 

the stream bed of 23 feet across, and to change the channel of the Wissahickon 

Creek at station 60+ 75,;:ramp G, route 782-7, in Upper Qyynedd Township, 

M::mtgonery County. This Pennit also contains the textual identical limitation 

which is quoted above. 

Since both peiilli. ts specify approval only for 'IIOlX perfomed in accordance 

with the plans, profiles and data sheets filed with the application, the application 

IlU.lSt be examined to deteiilli.ne the nature and extent of peiilli.tted obstructions 

and other stream rrodifications. The description of the structures for which 

Pennits were sought is contained a:t page 5 of the narrative section of the 

apPlication as follows (beginning from the downstream end of the obstructions 

and nodifications and noving upstream): 

"The present propo!:>al for il 60 feet long 
culvert under ramp "D" ,, about 400 feet 
long channel with a b:ddge cartying ramp 
"G" and about 400 feet long culvert nnder 
L.R. 782 was studied (see layout scheme 
"D") and found nost econanical with equal 
construction feasibility. " 

The nndisputed testino~y of Pennror verifies .th.at:··the above quotation consti- · 

tutes an accurate description of the structures and encroachrrents for which 

pennits were sought • 

As provided specifically in the Pa. Water Obstructions Act, sf-lpra, and 
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inherent in the nature of a pc:mnit-granting agency's responsibility, the proper 

procedure for a pennit applicant when design changes are introduced in its pro-. 

posed water obstructi;;JlS· is to describe those design changes and sul:xnit them 

to DER for its approval. Any change in a proposed project which adds additional 

artificial channel is a material change and one to be avoided unless absolutely 

necessary. Pennror's presently proposed water obstructions, because they re-

quire 1,585 feet of artificial channel;· constitute a substantial additional environ-

rrental incursion beyond the 860 linear feet pennitted by the pennits. other 

planned changes in the location· and length o~ the box culverts and the configura­

tion of the channel may indeed have material environrrental or hydraulic effects; 

and it is our view that this judgrrent is to be made in the first instance by DER 

in its action on a request for pennit anendirent. Until such a request is made 

and acted upon, no work is pennitted except that spe_cifically authorized by 

the extant penni ts. 

In the case of CommoraveaZth of Pennsylvania Watezo & Powezo ResoUI'aes 

Board v. Gzoeen Spzoing Company,- 1 Pa. 349, -the court sustained an equity action 

by the_ Camonweal th urrler the Act against a fish hatchery whi~ increased the 

height of an encroachrrent of a non-navigable stream on its property only 17 indles. 

Clearly, then, the changes here are not de minimis or pennitted by sare theory of 

latitude not present in the language of the pennits.9-

The ~jor question thrOughout this proceeding was whether DER abused 

its discretion or acted arbitrarily in relying upon culvert size figures for 

flood purposes calculated by the use of one accepted hydrological rrethod rather 

than another. The extended battle of the experts which 'consurred rrost of the tirre 

in this lengthy hearing need not be resolved by a finding that the witnesses for 

one party are rrore worthy of belief than those of another. After hearing all of 

the very technical testirrony offered on the question of the hydrological soundness· 

of the culverts we find no real credibility issue,l0 only a gaping difference of 

expert opinion on rrethodology. Although we can find no abuse of discretion on the 

part of DER in accepting -its CMn and P~'s calculations, reports and figures 

upon which it relied at the hearing stage in this case, we can nevertheless, not 

9. It should also be noted that any person who makes or causes to be made a 
current change not authorized by a pennit is guilty of a misdemeanor. 32 P. s. §687. 

10. We found all of the technical witnesses to be knowledgeable, candid and 
truthful in e.>..'Pressing their differing opinions. The differences were to sene 
degree due to the fact that different hydraulic calculation methods were used 
by each party. We. need not decide that DER or Penn!X1r used the best rrethod-­
only that a reasonable or acceptable.rrethod. was relied upon by. DER. 
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overlook what is a clear violation of statute when DER allCJ.ols PennOOI' to un-

ilaterally amend water obstruction t=ennits. 

One of the few things on which all parties have agree::l is that 1;he 

three prongedtest handed dCJ.oln in Payne v. Kassab, supra, is applic_able to this 

case. When a Ck:mronweal th action affecting the environment is under review, 

Article I, Section 27 of the Pennsylvania Constitution requires that the reviewing 

court or board test the decision by this standard: (1) Was there c:cnpliance 

with all applicable statutes and regulations relevant to the protection of. the 

Ctmnonwealth 's public natural resources? (2) Does the record demonstrate a 

reasonable effort to reduce the environmental incursion to a minimum? (3) Does 

the environrrental hann which will result fran the challenged decision or action 

so clearly outweigh any benefits to be derive::l therefran that to proceed furtlter 

would be an abuse of discretion? 

We have reviewed our findings in light of the fir~t Payne test and 

in so doing we must arlswer No to that··question. This is alone sufficient reason -

for us. to remand this case to DER for further action with regard to the permit 

amendments. Consequently, we need not nCJ.ol speculate on matters as they might 
.. . 

exist if there were no violation of statute.l2 

The Appellant has based many of its objections in this appeal, upon 

the matters controlled by the decision of this Board in Mrs. Cyril- G. Fox and 

Natural- Lands Trust, Ina., AppeUants; Central- Del-aware County Authority, 

Permittee; Co111J77Unity Col-Zege of Del-aware County, Intervenor v. Corrunonb)eal-th of 

Pennsyl-vania, Department of Environmental- Resources, EHB Docket No. 73~07B-B13 

(issued May 16, 1974). Subsequent tc the filing of briefs in this matter that 

12. Appellant has raised a nUmber of issues which .t:elate to the alleged fail­
ure of DER to conduct What is referred to as ·an environrrental review or assess­
ment of matters related tO the pennit grant. In this category are sudl things 
as the salt and hydrocarbon content highway runoff. We believe these matters if 
relevant at all, in a proceeding of this kind, must be dealt with only in line with 
the third test laid ~awn in Payne v .. Kassab, supra. Having.decided that th~ first 
test was oot ·rret by DER, we have not examine::l the record in detail with reference 
to the second and third tests. 

13. We there held that an environrrental review of secondary impacts of vny 
action, should be considered by DER before issuing a permit. 
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decision of the Board was reversed by the Co:uronwealth Court. 

speaking through Judge Blat.t said: 
II 

"It must be remembered, ho.vever, 
that the f'c';er of an administrative 
agency must be sculptured precisely 
so that its operational figure strictly 
resembles its legislative model. 

~ .• it is not a proper function of the 
DER to second-guess the propriety of 
decisions properly made by individual 
local agencies in the areas of planning, 
zorring, and such other concerns of 
local agencies, even though they ob­
viously may be related to the plans 
approv~. !>breover, impropriety re­
lated to matters determined by those 
agencies is the proper subject for an 
appeal from or a direct challenge to 
the actions of those agencies [here ' 
PennlXYI'] as the law provides, not for · 
an indirect cr..aZZer'..ge "!:h!'ough the· DER.l4 , .. 

The Court 

T"ne case goes on to hold that DER is not the only agency involved in 

·the enforcement of Article I, Section 27 of the Pa. Constitution, and that 

serondary impacts and alternative uses of resources was not a proper inquiry for 

DER or this Board to make. 

Finally, there should be sare ccmnent on Precision's well, whidl. we 

believe has been the major ;imPetus to this proceeding. We can, of rourse, add 

nothing to the Eninent Dc:main Law, but we are ronvinoed that PennlXYI' has a proper 

concern for the tremendouS economic benefit Appellant stands to lose if this 

well cannot be saved. Inasmuch as "just canpensation" is the heart of our 

Eminent Dcxnain Law, and the potential loss, inasmuch as public water is available, 

does appear to be purely econanical, we feel that our action does not leave Ap­

r:;ellant high and dJ:y, 15 but with an adequate study. 

14. See Community College of Delaware County and Community College of Dela­
ware County Authority, Appellants and Township of Marple, Intervening Appellant 
v. Mrs. cyril G. Fox and Natural Lands Trust, Ina., Appellee, 654 C. D. 1974, 
(July 18, 1975) and Central DeZaware County Authority, Appellant v. M:r•s. cyri·l 
G. Fox and Natural Lands Trust, Inc., Appellees, 743 C. D. 1974, (July 18, 1975) 
which further states: 

15~ Pun intended. 

"We would agree with the EHB that 
'sare o::nprehensive planrring is required 

of the trustee' , but we simply cannot · 
sustain the notion that Section 27 auto­
matically designates and authorizes the DER 
either to act as sole trustee and do all 
such plaruung or to supervise and/or 
roordinate the planrring responsibilities 
of local governrrent agencies. Desirable 
as such sup:!!:Vision and/or coordination 
may be, neither Section 27 nor any pert­
inent legislation authorizes the DER to 
provide it." 
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1. The Board has jurisdiction .of the parties and subject matter of 

this appeal. 

2. An appeal is timely if it is filed with the Environmental Hearing 

Board within thirty (30) days fran the date of receipt of written notice, or the 

date of receipt of actual notice, of an action of DER. 

3. -The Pa. Water Obstructions Act, l1ct of June 25, 1913, P .. T ... 5!>5; 

32 P. s. §681, et seq. must be read in oonjunction with Article I, seetion 27 of 

the Pennsylvania Constitution. 

4. The Water Obstructions Act, ·32 P. s. §681 et seq. in conjunction with 

Article I, Section 27 of the Pennsylvania Constitution, prohibits the construction 

of the water obstructions Which are the ·subject of this appeal unless _penni ts 

therefor have been granted by DER prior to the construction. 

5. The Executive Order of the Governor, dated July 13, 1973, in con­

junction with Article I, Section 27 of the Pennsylvania Constitution, requires 

PennOOr to obtain a new or amended water obstructions permit fran DER before 

oonstructing the -water obstructions which are the subject of this appeal. 

6 •. Appellant has established by a preponderance of the evidence that 

Pennror' s application for .W?i~ obstruction perrnits was not accx:xnpanied by cc:xrplete 

maps, plans, profiles and specifications of the water obstruction Which PenniXJI' 

rvN plans to con5truct.· 

· 7. As provided in the Erosion Control Ruies and Regulations, particu­

larly 25 Pa. Code §102.4l(a), P~ need not obtain an erosion and sedirrenta­

tion control penni t prior to the ccmnencement of any earth-rroving activity in con­

nection with the North Penn EXpressway because the I?lah was developed with and 

approved by the Soil Conservation Service. 

8. When a Ccmronweal th action affecting the environment is under review, 

Article I, Section. 27 of ~e Pennsyl~ania Constitution requires that the re­

viewing Court or Board test the decision by a threefold standard: (1) Was there 

o::mpliance with all applicable statutes and regulations relevant to ~e protection 

of the Camonwealth 's publ_ic natural resources? D:Jes the record derronstrate a 

reasonable effort to reduce the environmental incursion to a minimum? (3) D:Jes 

the environmental harm which will result fran the challenged decision or action so 

clearly outweigh th_e benefits to be derived therefran that to proceed further ~ould 

be an abuse of discretion? Pennror has not· fully rret the first test. 
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0 R D E"R 

AND NCM, this 29th day of August, 1975, this matter of Precision 

Tube Co., Inc. v. Ccmronwealth of Pennsylvania, Department of Environrrent.;U 

Resources, Penni:OT, Intervenor, is hereby remanded to DER for further action 

consistent with this opinion. 

CATED: August 29, 1975 
llj 

. ·.~~ . 

.. 

ENVIRONMENTAL HEARmG BOARD 

PAUL E. WATERS 
Chairman 

H L. COHEN 
.Manber 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

UNITED STATES STEEL <X>RPORATICN 

(Fairless Works Plant) Docket No. 75""":1.67 . ..,.W 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

BY Paul E. Waters, Chainnan September 5, 1975 

This matter arises fran the certification process of the Depart:Irent 

of Environmental·.Resources for a National Pollution Discharge Elimination · 

System permit. On Decanber 24, 1974, the Depart:Irent certified t:re issuance of 

permit No. Pa. 0013463 to the Environmental Protection Agency, hereinafter ,EPA, 

and sent notice of this to U. s. Steel Corporation, the applicant for an 

industrial waste discharge penait for its Fairless-WorkS plant. The notice to 

U. s. Steel, hereinafter Appellant, and the Rules of the Board indicate that 

the appeal period to this Board was thirty (30) days. 

On July 14, 1975, an appeal was filed with this Board fran the Depart­

ment certification and although there is sane question as to whether u. s. 

Steel fully understood the effect of its delay we find no basis for allowing it 

nuna pro tuna. We therefore enter the following: 
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ORDER 

AND Na'l, this 5th day of Septanber, 1975, the rrotion to quash 

the appeal of U.S. Steel Co:tp. filed by the Department of Envirorurental 

Resources in the above matter is hereby granted because the appeal was filed 

rrore than thirty (30) days after the date of the decision which is the subject 

of this appeal. 

DATED: Septarber 5, 1975 

psp 

ENVIR:NMENTAL HEARING BOARD 

BY: PAUL E. WATERS 
ChaiJ:man 

M=mber --

JOANNE R. DENIDRTH 
M:lmber ,_not participating_in .. this __ _ 
Adjudication. 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Fl09r Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

CCMDNWEALTH OF PENNSYLVANIA 
DEPAR'IMENI' OF ENVIRCNMENI'AL RESOURCES 

v. EHB Docket No. 74-070-cP-W 
TRINDLE CDNS'rRiri!CN, lNC. and 
MR. CIARENCE 0ENWLK 

ADJUDICATION 
BY THE BOARD1 Septeliber' !a,. 1975 

This matter comes before the Board on a Complaint for Civil 

Penalties for violation of The Clean Streams Law., Act of June 22, 1937, 

Pl L~ 1987, "as amended, 35 P •. s. 691.1-et:seq •. , hereinafter:Act.:-:.:~e·::.-­

Conm:>nweal th charged defendants. with allcwi.ng 1,:000. gallons of oil to be 

discharged ih:to Hagerman's Run, a tributary . of the West Branch of the Susqueh 

River. At the_t:ime of the discharge, T.dndle"CQnsti::oction~ . .Inc., herein­

after defendant~ of which Mr. Clarence Dendulk is the Presi~t; was per- -

formi.Ui ronstruction wcirk and other activities related to the construction 

of a dam on Hagerman's Run in Lycx:rning CountY, PenriSylvania. 

FINDINGS OF FA<O:'I' 

1. The Plaintiff herein is the Commonwealth ·of Pennsylvania, 

Department of Environmental Resources (hereinafter called Department) on 

Petition for Civil Penalties. 

2. Defendant, Trindle, is a Pennsylvania corporation. 
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3. Defendant 1 Clarence Dendulk 1 is the President of 

Trindle. 

4. On January 21 and 22, 1974, Trindle was perfonning 

construction work and other activities related to the construction of a dam 

on Hagerman's Run in Lycoming County. 

5. The construction was being performed pursuant to a 

contract between Trindle and the Williams port Water Aut:1ority. 

6. Trindle owned and maintained physical control over 

seven thousand gallons of oil which it brought onto the job site in the 

vicinity of the dam construction. 

7. The tanker containing the oil was located both upstream 

and upslope from the point of Hagerman's Run where the dam was under 

construction. 

8. At some time after 3:00 P. M~ on Monday-;" January 21;- > .. 

1974·, and 8:00A.M. on Tuesday, January 22, 1974, the entire contents 

of the oil tanker discharged onto the ground. Much. of _said oil then-went into th 

Waters of the Ccmronwealth,. namely, Hagennan .; Run. -

9 • The 7, 000 gallons of oil or a major portion thereof was· 

_discharged in~ the waters of the carroonwealth without a pennit and with-

out authorization of any rule or regulation adopted pursuant to the Act; 
fran a leak in the tank. 

10. Hagennan' s Run serves as a public water supply and 

supplies water to the City of Williamsport through facilities maintained and 

opa-ated by the Williamsport Water Authority. 

11. The Willia~sport Water Authority incurred costs in the 

· amount of $3
1 
000.00 as a result of filtering oil from its collection and 

delivery system. 
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12. The $3,000.00 in costs incurred by the Williamsport 

Water Authority were paid by Trindle. 

13. The oil which discharged into Hagerman 1 s Run was still 

thick indownstream areas on the morning of Wednesday, January 23, 1974, 

more than twenty-four hours after the discharge. 

14. The oil which was discharged into Hagerman 1 s Run 

constituted the largest oil spill observed in Lycoming County, Pennsylvania 

by Department personnel. 

15. The oil which was discharged into Hagerman 1 s Run con­

taminated said waters so as to render than temporarily harmful, detri.Irental and 

injurious to fish, especially the brook trout, and to other acquatic organisms. 

16. A limited portion of said waters remained in a 

contaminated condition for at least one year. 

17. ···Defendants,·· Trindle and Clarence Dendulk had 

actual notice of the discharge·at or about 8:·00 A.M. on TUesday,.-January 22, · 

1974
1 

and, although DER was. not i.urrediately notified-, Trindle !lOVed 

to prevent further damage to the water tt.Ti thout delay. 

18. Claren~e Dendulk, President of Trindle Construction, 

Inc., owns the controlling interest in the company and exercises managerial 

control over the company. 

CONCLUSIONS OF LAW 

1.. The Environmental Hearing Board has jurisdiction over 

the parties and subject matter of this proceeding. 

2. DeFendant, Trindle Construction, Inc. has violated The 

Clean Streams Law, Sections 301, 307 and 401, by allowing the unauthorized 

discharge of thOusandS ~of .gallons of oil: into the waters of the ccmronwealth_. 
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·.3. Trindle failed to forthwith notify the Department of the 

location and the nature of the discharge once it had actual notice of the 

discharge and~ in so failing to notify t~e Department, violated Section lOl.Z(a) 

of the Rules and Regulations adopted pursuant to the Act. 

4. A civil penalty may properly be imposed for the violations 

of which Trindle is responsible. 

5. Clarence Den:lulk , the President and Chief Executive 

Officer of Trindle is not personally liable for the company's violations and, 

civiFpenalties should not be assessed against him, under the facts of this 

case. 

DISCUSSION 

The Department has shown that Trindle violated Sections 301, 

307 and 401 of the Act by allowing the discharge of up to seven thousand gallons 

of oil into Hagerman's .Runi~,,.There is no.merit to. the Defendants'. contention~----··· 

that the seven thousand gallons-of oil constitute neither an industrial.waste.--·~­

nor pollution. 

The Department has also shown that Trindle violated Department 

Regulations, Section 101. 2 (a), by failing to notify the Department as required. 

The Regulations state that it is the responsibility of the person in charge 

or in possession of the premise.s or vehicle from which the substance is 

discharged to "forthwith notify the Department by telephone". The mandate 

of the R:!gulation is explicit and is clearly not fulfilled by expeditiously 

reporting the discharge to someone other than the Department. Although the 

circumstances regarding notification described by Defendants are properly 

considered in assessing a penalty, they do not relieve Trindle of the notice 

requirement. 

-340-

:. 



Because of the aforementioned violations, Trindle is subject 

to a civti penalty under Section 605 of the Act. In fixing the amount of the 

penalty, the Board considered four critical factors: 

1. The Department's acknowledgement and our finding that 

there was no element of willfulness involved. 

The attorney for the Department noted in his opening remarks 

to the Hearing Examiner that there was no element of willfulness involved 

in this case and 1 although Section 605 of the Act states that a penalty may 

be assessed whether or not the violation was willful, the absence of 

willfulness certainly militates against the imposition of a substantial penulty. 

2. The substantial but temporary nature of the damage done 

to the waters affected by the discharge. 

There was considerable testimony regarding the destruction 

of acquatic.life in the waters affected by the discharge. However, the 

testimony also sets the recovery time at approximately two years at rrost 

and much recovery was evident after only one year. 

3. The full cost of restoration already borne by Trindle. 

The costs to be incurred in restoring waters damaged by 

unlawful discharge are properly borne, by way of penalty, by the person 

who allowed the discharge. Here, those costs including $15,300 estimated by 

Trindle as the cost of the cleanup by its personnel, and $3,000 paid to the 

Williamsport Water Authority for its costs have already been paid by Trindle. 

4. Trindle' s cooperation with the Department at the site 

after the discharge. 

Once the discharge occurred, Trindle' s personnel attempted 

to minimize the injury to the waters affected. While the testimony suggests 
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that certain procedures, i.e, skimning oil, may not have been the most 

effective method, the testimony does support Clarence Dendulk's statanent 

that his canpany cooperated fully with the Department and with the Willi rt 

Water Authority in every way to maintain and clear up the oil spill. 

These factors considered, we enter the following: 

ORDER 

AND NCM, this 15th day of Septanber, 1975, in accordance with 

Section 605 of The Clean Streams 'LcM, 35 P.S. §691.605, civil penalties 

are assessed against defendant, Trindle Construction Inc. ,.in the arrount 

of Three Thousand Dollars ($3,000.00). 

This arrount is due and payable into The Clean Water Fund 

i.mnediately. The ProthonotaJ:y of Lyccrning COUnty is hereby ordered to 

enter this penalty as a lien against any private property of the afore-

said defendants with interest at the rate of 6% per annum fran the date 

hereof. No costs may be assessed upon the CClllnOnweal th for entry of the 

lien on the docket.~ ·. · 

~= September 15, 1975 
llj 

;;, H L. COHEN 
Melber 

Member 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 0 I 
(717) 787-3483 

WEsr PENN PCMER CCMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 73-161- D 

ADJUDICATION 

By the Board, September 17, 1975 

I 

This case is an appeal by West Penn Power Canpany (West Penn) fran_ the .. '.:>-'­

demal by the Deparb'nent of Environmental Resources (Departlnent) of an application, 

No. 1472205 for an Industrial waste permit for the discharge of cooling water fran 

West Penn's Milesburg Power Station to Spring Creek, in Milesburg, Center County, 

Pennsylvania. The denial was based on the ground that the discharge would result··· 

in a violation of the water quality criteria contained in Chapter 93 of the Regu­

lations of the Department; specifically (and only) as those water criteria related 

to tanperature. 

At issue are the interpretations of Chapter 93 of the Regulations read 

in conjunction with §§97.81, 97.82, 97.83, and 97.85 of the Regulations and with 

§§ 4 and 5 of The Clean Streams L3.w, Act of June 22, 1937, P.L. 1987, as arrended, 

35 P.S. §§691.4 and 691.5, and Article I, Section 27 of the Constitution of 

Pennsylvania. There were 12 days of hearings held before Robert Broughton, who 

was Chai.J::man of the Board when the hearings started, and who continued as a 

hearing examiner for the final 6 days of hearings. A proposed adjudication, in­

clu:ling findings of fact, was sul:mitted by Hearing Examiner Broughton to the 

Board. It is being adopted with sare m:xlifications. 

FINDINGS OF FN::r 

The following findings .incorporate the eighteen numbered paragraphs of 

the sti;t:Ulatian entered into between the parties on Novanber 1, 1974. The parties 
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also stipulated the admission of a number of exhibits without objection as to 

authenticity, and w-ithout waiving the right to question the credibility of the 

documents or raise other objections. These '\vere given EHB exhibit numbers. 

1. Nest Penn Power Corrpany is a Pennsylvania corporation and a public 

utility which has operated the Milesburg Power Station, an electric :r;ower generating 

facility located in the Borough of Milesburg in Centre County, since the year 1950, 

2. West Penn's operation of the Milesburg Power Station has always 

been conducted pursuant to authority granted to it according to the provisions. of 

the Pennsylvania Public Utility Law. 

3. The Milesburg Power Station discharge which is the subject of this 

proceeding is located approximately eight hundred (BOO) feet upstream fran the 

confluence of Spring Creek and Bald Eagle Creek along the west bank of Spring Creek. 

4. A dam is located approximately four hundred (400) feet above the dis­

charge on Spring Creek. 

5. The darn on Spring Creek near the Milesburg Power Station is over 

forty-five years old and was. acquir¢ by West Penn in 1929. 

6. Stearn caning fran the turbines at the Milesburg Pov;er Station is 

cooled in t;.Jo condensers. Water· is taken fran Spring Creek above the dam at a 

constant rate of 15,000 gallons per niinute, per unit for each of twu units and 

circulated through to cool the condensers of the electric generating units. The 

water is then discharged into Spring Creek approximately four hundred (400) feet 

below the dam. 

7 ~ The only issue in this case revolves around the thenre.l canponent of 

the Milesburg Power Station discharge. 

8. Spring Creek is supplied by groundwater sources originating in 

limestone beds in the Nittany Valley. In the vicinity of the Milesburg Power 

Station it has an average water depth of one to three feet over a flat bottan of 

small rubble and is approximately seventy-three feet wide. 

9. Bald Eagle Creek is fed basically by surface runoff. It has an 

average depth of t\ro feet, but is slower-Il'OVing than Spring Creek. 

10. On March 23, 1972, the Carrronwealth and West Penn entered into an 

agreement wherein it was stipulated that ~vest Penn would sul:rnit twu applications 

and supporting data for a single permit to discharge condenser cooling water into 

Spring and Bald Eagle Creeks. One Application1 No. 1472205, fran the denial 

of which this appeal was taken, ~d provide for no treatment; the other, No. 

1472204, ~uld provide for predischarge ccoling. 
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11. On Dece:"b-=....r 22, 1972, West Penn sul::rnitted nmules Nurr.ber 2, 4 and 

27 of the Sanitary v:ater Eoard's permit application fonn for industrial -v.:astes, 

Application No. 1472205. 

12. On March 8, 1973, West Penn sul:mitted a Pollution Incident Prevention 

Plan for the Milesburg Power Station discharge as part of its Application No. 1472205 

for a Sanitary water Eoard Pennit. Also, On March 8, 1973, rrodifications to 

module 27-1 and an additional nmule page 27-1 a were sul:mitted. 

13. The above mentioned March 8, 1973, rrodifications sul:mitted by West 

Penn altered sheet 27-1 at the insistence of the Department to indicate in further 

response to the answers given regarding whether Spring Creek was "suitable for 

trout". However, West Penn further qualified the above alteration in additional 

sheet 27-1 a and stated as follows: 

"Spring Creek is presently classified as a trout stream 
by the Pennsylvania Department of Environmental Resources. 
However, recent aquatic impact stucU.es :imnediately upstream 
f:tan the :r;ow-er plant indicate that the average tenperature 
of the stream at this location is 64°F. This stream average 
is well above the 58°E'. tenperature limit considered suitable 
for trout although indigenous trout nay survive in this envir­
onrrent on short tenn basis. It is therefore concluded that 
although Spring Cr~ is presently classified as a trout 
stream-;·· the lower reaches of the stream near the confluence. 
of Spring and Bald. Eagle Creek nay not be a canpletely 
• suitable' environment for trout." 

14. During the pericd the Department was reviewing West Penn's appli­

cation No. 1472205 for approval to continue its untreated discharge fran the Miles­

burg Power Station, the highest designated use of Bald Creek between Iaurel Run ·- · 

and Nittany Creek (which includes the area at and below Spring Creek's confluence 

with Bald Eagle Creek) was a "cold water fishery". 

15. Effective May 12, 1974, the Environmental Quality Board changed 

the highest designated use of Bald Eagle Creek, fran Iaurel Run to Nittany Creek, 

fran a "cold water fishery" to "trout stocking" (i.e., naturally capable of sup­

porting trout stocking but not trout reprcduction) • This. new classification is 

consistent with facts contained in the Milesburg Aquatic Impact Study. 

16. By letter dated May 2, 1973, Ernest Giovanitti of the Department 

infonned West Penn of the denial of its application No •. 1472205 for a permit to 

disCharge untreated water. It is fran this denial that the present appeal is 

being taken. 

17. In July of 1971, Hov.>ard Swartz, Executive Vice President of West 

Penn Power Canpany, received a violation notice directed to West Penn Power's 

Milesburg Power Station. This violation notice was fran the Department of Environ-

mental Resources, Ccmronwealth of Pennsyl variia, signed by Charles Williams, Jr. , 

Chief of the Administration & Enforcarent Section of the Pennsylvania Bureau of 

Sanita.J:y Engineering. 
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'"' West Penn has sul::mitted an application to the United States Environ­

mental Protection Agency (hereinafter EPA) for a National Pollutant Discharge 

Elimination System (hereinafter NPDFS) pennit, 

19. Permsylvania has applied to the EPA for authority to administer the 

NPDFS program in the Carmonwealth. 

20. The Milesburg Pc:Mer Station has a full load capability of forty­

six rne::rawatts net output; and, until the conversion to No. 2 fuel oil in late 

1973, was fueled by coal. 

21. The Milesburg Pc:Mer Station is predaninantly a peaking facility, 

but it is also utilized when considerations of service require such utilization or· 

p::!Wer in its service area. 

22. The only matter at issue in the denial of a pennit to discharge 

untreated water fran the Milesburg Power Station is the thermal canponent of the 

discharge. 

23. There is no practical way of cooling the condensers at the Miles­

burg Station without discharging. sane_ water_ and even with a cooling tower the __ 

Milesburg !?ower Station would, periodically and during certain times of the year, 

discharge warm water into Spring Creek. 

24. The cost, estimated at the tiroe of the hearing, · to install a cooling· · 

tower at the Milesburg Power Station, of the type mentioned in the pennit far a 

treated discharge approved by the Department would be $936,000.00. 

25. The annual operating costs, estimated at the time of the hearing, 

for the cooling tower approved by the Depart:rnent for the Milesburg Power Station 

would be $474,000.00. 

26. A wet cooling tower has an environmental in-pact of emitting water 

into the air which can result in increased fcgging, hazing and icing. It may 

also increase the concentration of dissolved solids in Spring and Bald Eagle 

Creeks. 

27. In approving West Penn's application for a permit to discharge 

treated water and to build a wet cooling tower at the Milesburg PCMer Station, as 

well as in denying the pennit application at issue here, the Departrnent "had know­

ledge that the cooling tower which "as proposed might have adverse environm::mtal 

irrpacts ·within the vicinity of the Milesburg Station. What consideration, if any, 

was given this knowledge is not known. 
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28. 'l"'he temperature of Spring Creek has been taken regularly at the 

Milesburg Power Station and has been recorded on log sheets since the year 1950. 

The temperature of the discharge water of the Milesburg Power Station has also 

been regularly taken for over eight years. 

29. The ambient terperature of Spring Creek above the discharge rises 

in sane years to 72°F in the sumnertime. 

30. The tatperature of Spring Creek at Axeman (located approximately 

four to five miles upstream fran Milesburg), as measured by the United States 

GeoJ.ogical Survey measuring station, consistently exceeds 58°F during the roonths 

of May, June, July, August and September. 

31. Both the Director of the Bureau of Fisheries and Engineering and 

the Chief of the Fisheries Management Section were of the opinion that for pur-

p:>ses of evaluating the cooling ta\'er alternative, it was "not realistic" to 

insist up:>n a strict 58° F discharge in Spring Creek fran the Milesburg Pooer 

Station to the confluence of Spring and Bald Eagle Creeks. This opinion was 

transmitted to the chief of the Division of Quality Control of the Departrrent. 

32. The mixed tenperature of Bald Eagle Creek beloo the . 

confll.ience of Sprin:J and Bald Eagle Creeks is cooler, during the period 

between October and Decerrber, than the ambient tanperature of Spring Creek. 
' . . 

33. At all times of the year,· the natural·tatperature of Bald Eagle 

6:-eek below the confluence of Spring and Bald Eagle Creek is cooler thcin the 

existing ambient tanperature in either one of the streams above the confluence. 

34. Durin; the critical months for temperature on Spring Creek of 

July and August, a passage zone for cold water fish exists which is approximately 

50 percent of stream width. 

35. During the months of September and October, when the highest mixed 

temperatures beloo the confluence of Bald Eagle and Spring Creeks exist, a fish 

passage zone of approximately 50 percent of river width exists. 

36.. The longitudinal extent of the Milesburg thenral plume is oontaine:l 

within the natural mixing zane of Spring and Bald Eagle Creeks. 

37. The dynamics of the physical properties of any n-.o rivers joi.n#lg 

at a confluence are in a high state of flux, and generally the confluence area 

has ·a diversity different and1in most cases, higher than either of the t\-.o 

streams joining at the confluence. 

38. For all roonths of the year .except March, the rrean floo of Spring 

Creek is larger than that of Bald Eagle Creek just above the confluence. During 
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March, Bald Eagle Creek's flow is larger than Spring Creek. The low flow for 

Spring Creek, based on a four-year (1967-1970) average, occurs during September, 

The canbined flow for Spring and Bald Eagle Creeks has a low flow that occurs 

during October. 

39. The ambient tarperatures of lower Spring Creek naturally exceed 

58°F consistently during the months of June, July, August and September. 

40. Tanperature requirements for freshwater fish vary during the year 

dependent upon particular biological functions (spawning, incubation, growth, etc.) • 

Lethal temperatures for trout and other fish are dependent upon the temperature 

to which the fish were acclirre.ted before exposure to the lethal tarperature. These 

lethal tanperatures are also dependent upon the length of exposure. 

41. Brown trout begin their main spa"Yming runs in the fall when the 

water temperature falls to about 44-48 'F. Spawning will occasionally occur over 

a wider tanperature range but would be reduced at higher and lower temperatures. 

Egg incubation til!les vary fran 148 days at 35.5°F to 35 days at 52°F with hatching 

success being reduced at higher temperatures•- Hatching· will_occasionally _occur -: 

at 58-60°F and the variation probably depends on the particular race of the species. 

Water temperature is the main external environmental· factor- influencing--

growth rate~ maximum growth rate was achieved at 54°F. As indicated, the lethal 

temperature for brown trout is dependent upon the acclimation tanperaturesJ. also,_ - __ 

young fish generally have a greater heat tolerance than de;> the adults. Fifty 

percent of brown trout alevins died at 73.4°F during a 7-day exposure after 

acclirMtion at 68°F although sane fish can endure temperatures up to 77-80°F for 

short periods. 

42. Brook trout also spawn in the fall at mean daily water terper­

atures between 4Q-50°F. Optirre.l hatching occurred at 43°F with a 50 percent 

reduction at 55° F. Incubation til!le varied fran 144 days at 35° F to 35 days at 

55°F. Optimal growth for larvae was 54-59°F and for adult brook trout was 6l°F. 

Growth rates are reduced at higher tarperatures. Fifty percent of adult brook 

trout acclimated at 52, 68 and 75-77°F, died at tarperatures between 77-7f!>F. 

sane fish could survive higher temperatures for short periods of time (a few 

hours). 

43. Fish will avoid-swim away fran--areas where they find tarpera­

tures which they do not like. Hence, fish are seldan killed by tarperature 

changes under field (as distinguished fran lalx>ratory) conditions. 
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44. Spring creek, in the area of the Milesburg discharge, will 

naturally support wann ~;ater fish as \'iell as members of the family Salmonidae. 

45. In order to ·ascertain the effect, if any, of the discharye fran 

the Milesburg Power Station, West Penn had the Westinghouse Environmental Systems 

De)?artment conduct two studies. The first of these was conducted f~ March 

through December of 1972. The second of these was referred to tlu:oughout the 

hearings as the "Milesburg Seasonal Aquatic Impact Study". 

46. The area of Spring Creek that was designated as Zone No. 1 . in 

the Milesburg Seasonal Aquatic Impact Study, which was above the dam upstream 

fran the Milesburg POtler Station, and therefore above any possible taTq;lerature 

influence of the PC7tler station, is a marginal trout stream. 

4 7. The ambient taTq;Jerature for Spring Creek upstream fran any possible 

temperature influence of the Milesburg Power Station as detenni.ned fran the 

Milesburg Seasonal Aquatic Impact Study and fran records of the taTq;Jerature of 

the intake water, during spawning season for brook trout and rainbow trout, ex­

ceeds the optimum spawning temperature of these respective species. 

48. The calculated mixed temperatures of Bald Eagle Creek downstream 

fran the Milesburg Power Station \'.nen the power plant is not operating, exceed ,,_~ ·-. 

the maximum weekly average taTq;Jerature for spawning necessary for brook and rain-

bow trout •.. 

49. The naxinrurn weekly average tEmperature for brook trout,spawning is 

exceeded in Bald Eagle Creek during that species' spawning season; and during 

the early ]?art of that spawning season the short-tenn maximum temperature for 

brook trout embryo survival is also exceeded •. 

50. The naxinrurn weekly average temperature for rainbow trout spawning 

is exceeded during the latter J?art of the spawning season· in S:ld Eagle cr~·; · to­

ward the latter part of that spa\'ming season the maximum weekly average for spawning 

activity is exceeded; and during a pericd of the spawning season the short-tenn 

naxinrurn temperature for embryo survival is exceeded. 

51. The tEmperature range for brown trout spawning is exceeded during 

part of the spawning season by the natural tEmperature of Bald Eagle Creek and 

the preferred tEmperature of brown trout is exceeded during rrost of the sumner 

m':>nths in Bald Eagle Creek. 

52. The calculated mixed temperatures of Bald Eagle Creek below the 

confluence with Spring Creek, when the pc:Mer plant is not operating, are such 

that this section of Bald Eagle Creek cannot naturally sustain a cold water 

fishery. 
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53. The calculated mixed tanperature of Bald Eagle Creek belCM its 

confluence with Spring Creek with the Milesburg PCMer Station operation at full 

lead, does not exceed the upper limit for survival of rainbow trout. 

54. The calculated mixed tanperature of Bald Eagle Creek belCM its 

confluence with Spring Creek, with the Milesburg Power Station operating at full 

load with a maximum heat output, does not exceed the upper limit for survival of 

brCMn trout. 

55. The calculated mixed tanperature of Bald Eagle Creek below its 

confluence with Spring Creek, with the :r;x:Mer plant operating at a rrax.iroum, 

and a discharge temperature l8°F al::ove the inlet temperature, does not affect · 

the use of Bald Eagle Creek as a trout stocking. stream. 

56. The tanperature of the discharge fran the lotilesburg PCMer Station, 

without mixing and at full output, causing a tanpera"!:ure difference beh-reen inlet 

and outlet of 18°F, exceeds the weekly average temperature for maximum growth of 

the white sucker only during the SUl11ller and by only a feN degrees for a short 

period of time. · ·· 

57. Under the usual operating conditions existing at the llilesburg Power 

Station, white sucker could live· and gra.N in portions of the thennal plume. 

58. Based p.pon.-temperature considerations alone, small rrouth bass 

would live and grow well in all portions of the thennal plume during the sumner 

months. 

59. The maximum discharge temperature does not exceed the maximum 

weekly average temperature for spawning of the blue gill sunfish during approxi­

mately the first half of the blue gill sunfis~ spawning season. 

60. The upper temperature limit for growth of the blue gill sunfish 

is not exceeded by the maximum discharge temperature of the Milesburg PCMer Station. 

61. A study by the Ccmnonweal th of fish and benthic CCI:i!1lU1i ties in 

August and Septanber, 1973, indicates that the east portion of Spring Creek opposite 

fran and belCM the discharge supports, a biological ccmrn.mity with the species 

canposition of a reasonably noma~ .cold water fishery. The west portion, within 

the influence of the heated discharge, has a species canposition representative 

of a reasonably healthy wann water fishery. 

62. The biological data collected by Westinghouse Enviroi'l!T'eiltal Systems 

Department, at llilesburg during 1972, as :vell as by the Department in 1971 and 

1973, indicated that, while there rna.y be effects on aquatic biota which are attrib­

utable to the llilesburg Power Station discharge, such effects are restricted 
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to the thennal plume within the mixing zone, are limited to \·rcrnner surnrer rronths 

and do not threaten or disrupt the balance or stability of the ecosystem of Spring 

Creek or Bald Eagle Creek. 

63. In order to determine the effect of any discharge an the stream 

into which such discharge is made, the aquatic populations, as well as all physi­

cal and chemical parameters of the stream must be studied on a case-by-case 

basis. 

64. The Milesburg Power Station discharge does not interfere with 

present, and does not interfere significantly with possible future uses of 

Spring Creek. 

65. In the pennit granted to discharge treated wastes (Application 

No. 1472204) fran the Milesburg Power Station, the Department, an its own 

initiative, stated that West Penn could take water fran Spring Creek and discharge 

it into Bald Eagle Creek. 

66. In passing on the applications for West Penn's Milesburg Power 

Station, the Department only looked at the tarperature criteria for Spring· Creek · 

oontained in Chapter 93 of the Pennsylvania Code,and oonsidered a 58°F nrudmunL ~-' 

tanperature andamaximum.9'Frise above ambient stream temperature, assuming canplete---·--­

mi.xing and assuming the stream was at critical low flow. 

67. In passing an West Penn's application for an untreated discharge-,:- -

the Department made no evaluation of the actual impact of the Milesburg discharge 

and made no evaluation of the alleged effects of the discharge on the uses of 

the receiving stream. 

68. In rejecting West Penn's application for a pennit to discharge 

untreated water fran the Milesburg Power Station, the Department in E. Giovanitti 's 

letter of May 2, 1973, to West Penn Power Carpany, stated that the rejection was 

for failure to ~eet applicable temperature criteria. 

69. When applying the terrperature regulatiohs of the Department, and 

deciding whether to select a mixing zone, and defining sud:~ mixing zones, it is 

of critical :imp:lrtance to take into account any confluence or other conditions 

which nay be present in the area downstream. 

70 •. The Department did not apply a mixing zone in passing on West 

Penn's application for an untreated discharge, but did apply a mixing zone in 

granting West Penn's application for a treated discharge, despite the fact that 

under the Depart:rnent' s interpretation the water quality criteria of 25 Pa. Ccrle 

Chapter 93, and the strict requirements of §97 .82 (a) would not be rret under the 

Department's interpretation. 
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71. Natural mixing zones occur in nature, when streams with different 

characteristics merge. 

72. Heat in discharges as an environmental factor, unlike many other 

canponents of discharges,dissipates and does not have extensive or CUim.llative 

da.vnstream effects. 

73. The Sunbury Station of Pennsylvania Paver & Light was all<:Med a 

mixing zone within which canpliance with the te:nperature water quality criteria 

of Chapter 93 was not had. 

74. Dissolved oxygen levels in an aquatic envi.ronrrent are good indicators 

of the health of the aquatic ecosystem with a higher level of dissolved oxygen 

being more favorable to health, maintenance and strength of an aquatic cCl'CI'Cllll1i ty. 

The dissolved oxygen concentration in Spring and Bald Eagle Creeks are at or near 

saturation. 

75. There is no synergisn between the thermal discharge associated with 

the Milesburg Paver Station and nutrients. 

76. A diatan daninated stream is generally considered by aquatic biolo­

gists to be a healthier stream than a stream daninated by blue-green algae, and -

the diatan-daninates the periphyton cCl'CI'Cllll1ity in Spring and Bald Eagle Creeks,-­

albeit less daninantly withih the heated discharge than in other portions of those 

creeks. 

77. The Westinghouse Environrrental Systens Department made an evaluation 

of the seasonal :impact on the benthic cCl'CI'Cllll1ity \oihich was based upon a benthic 

diversity index {at a farilily level) in each of the study zones. The results of 

these studies and evaluations shav that there was no statistically sigriificant 

difference in the benthic diversity between study zones due to the Milesburg 

Paver Station thermal effluent. The only effects shavn were between the heated 

area and other areas. 

78. The zonal analysis of the benthic diversity index shaved that the 

benthic diversiti'E!s within the heated study zones were not statistically different 

fran the diversities within the cont.."'""l zone t.hereby indicating a balanced, 

stable ea;>system. 

79. Because fish represent the highest trophic level in most aquatic 

ecosystens, they hold a conspicuous position in being indicators of the general 

condition of the ecosystem. 

80. Envi.ronrrental stresses, including the effect of a thennal dis­

charge, which may a£fect l<:Mer trophic levels such as benthos and periphyton, 

event;ually may be reflected in the fish population structure. 
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81. The analyses of the fish data concerning fish ccmposition, 

bianass, diversity index and condition factor for the dan:inant species revealed 

that the fish camu.mities in the heated zones are either not significantly 

different fran other study zones or that heated zones are better fran a statisti­

cal viewpoint. 

82. A species diversity index is a measure of the number of different 

species and the number of different organiSI!'s in each species. A species diver­

sity iroex both defines a particular environment and indicates the health of that 

species diversity iroex is in the best rreasure of the strength and stability of 

an ecosystem. 

83. The Department at one tilre concluded that the thennal dischaxge 

fran the Milesburg Power Station was having no adverse inpact on the benthic 

macroinvertibrate population of Spring creek. 

84. The 1973 survey by the Department failed to examine many of the 

parameters which the Department witnesses stated were important and which '\oTere 

studied by Westinghouse Environmental Systems Department. 

85. The 1971 aquatic survey done by the Department was only a general 

survey of the entire Spring Creek--logan Branch Spring Creek watershed. 

86. The aquatic ecosystem of Spring Creek in the area of the Milesburg 

Power Station discharge, taken ~s a whole, is not adversely affected by the Miles­

burg discharge. A portion of the lower 800 feet of Spring Creek is changed by 

the discharge fran a cold water to a wann water fishery. 

87. A stable, balanced, indigenous, aquatic ecosystem is being main­

tained in both Bald Eagle Creek and in Spring Creek in the arE?a of the Milesburg 

discharge. 

88. The Milesburg discharge does not interfere with the use of either 

Bald Eagle or Spring Creeks as trout stcx::ld..ilg streams. 

89 • In failing to allow a mixing zone to West Penn 1 s Milesburg dis­

charge (and in denying the pe::nit), the Department failed to consider the factors 

listed in §5 of The Clean Streams Law, supra. 

90. The Department failed to consider the adverse environmental effects 

of its approved alternate methcd of a:ntrol (a cooling ta-ler) in denying West 

Penn 1 s application for a permit 1;:o discharge untreated condenser cooling water. 
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91. In rejecting West Penn's application for a pennit to discharge 

untreated water and in approving the application to discharge treated water, 

the Department failed to adequately consider the relative econanic burdens of 

such treatment in light of the level of envirornrental effect involved. 

DISCUSSION 

This case involves an apparent conflict between the water quality 

criteria for Spring Creel<,l specified in §93.6 (b) (5), Table 9 (04.137.24) of 

the Regulations of the Department, as those water quality criteria apply to 

tanperature, 2 and§ 97.82 (a) of the Regulation and the language of §§97.81, 97.82 (b), 

97.83 and 97.853 of the same Regulations. It also involves a dispute as to the 

1. When the case was originally filed, the same water quality criteria applied 
to Bald Eagle Creek. While the case was pending, the water quality criteria for 
Bald Eagle Creek were changed, so the conflict referred to now applies severely 
only to the lower BOO feet of Spring Creek. 

2. The water quality criteria. for Spring Creek, designated as a COld water _ c"C ·. 

fishery are at present as follows, 25 Pa. Code §93.5 (c), (Table 3): 

nd Tanperature 
"dl Not more than a 5op. rise above ambient temperatures, 

that is the temperature of -the water bc:xt.t upstream 
of a heated waSte discharge or. waste . discharge can­
plex. . The ambient tanperature sampling point should 

. be unaffected by any sources of waste heat; not to 
be increased by heated waste discharges to temper­
atures in excess of 58 °F, , not to be changed by more 
than 2 °F. during any one-hOl!lr period." 

(This language was changed during the pendency of this litigation. We apply the 
currently applicable language. If a difference in result involving the exercise 
of the discretionary expertise of the Department arises we will deal with that 
situation then. It does not in this case.) 

The present water quality criteria for Bald Eagle Creek, desigriated as 
trout stocking waters, is as follows, 25 Pa. Code §93.5 (c), (Table 3): 

_ "d Tanperature 
"d

6 
For the period February 15 to July 31 not rcore than 
!J F. rise above ambient tanperature or a maximum. of 
7 4 "F. , whichever is less, not to be chc!nged by rcore 
than 2oF •· during any one hour period; for the re­
m:rinder of the year not rcore than a 5 "F. rise above 
ambient temperature or a. maximum of 87°F. I michever 
is less, not to be changed by rcore than 2 °F. during 
any one-hour period" 

3. These §§97.81, 97.82, 97.83, and 97.85 read as follows: 

"§97.81 Prohibition. 

The tanperature of tlie waters of this Carrron­
wealth shall not be increased artificially in amounts 
which shall be inimical or injurious to the public 
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scope of the Department's resfOnsihilities under those Regulations, as affected 

by §§ 4 and 5 of The Clean Streams Law, 4 supra, and Article I, Section 27 of the 

(3 continued) 

health or to an.irnal or aquatic life or prevent the 
use of water for danestic, industrial or recreational 
purposes, or stimulate the production of aquatic plants 
or an.irnals to the fQint where they interfere with 
these uses. 

"§97. 82 Allowable discharges. 

" (a) The heat content of dischaxges shall l:::e 
limited to an amount which would not raise the 
tanperature of the entire stream at the FOint of 
discharge 5° F. above ambient tempei:ature or a nax­
imum of 87 'F. , whichever is less, nor change the 
tanperature by oore than 2" F. during any one-hour 
period, assuming catq?lete mixing but the heat can­
tent of discharges may l:::e increased or further 
l.irnited where local conditions would l:::e l:::enefited 
thereby. 

"{b) Where downstream circumstances warrant, . 
the specific area--in which the tanperature may l:::e: :.-: 
nrtificially raised above 87°F .or.. grea'!:er •. than, 59.F·-~-, _ 
aoove ambient terrq;>erature or by oore than 2"F.-'dtiring-- ·-· 
any one-hour period shall l:::e prescril:::ed. 

"§97 .83 Fishways. 

"A fishway shall be required in streams receiving 
heated discharges 'Y'Jhere it is essential for the pre---.:::..:­
servation of migratory pathways of garre fish, or for -­
the preservation of inpJrtant aquatic life. The 
climensions of the fism~ay sl--..all be prescril:::ed in 
each case, dependent upon the physical characteristics 
of individual streams whenever necesscu:y. 

"§97.85 Trout streams. 

"There shall be no new discharge to \olaters pro­
viding a suitable environment for trout if as a result 
the tanperature of the receiving stream would be by 
oore than 5°F. above natural tanperatures or be 
increased above 58°F." 

4. Sections 4 and 5 of The Clean Streams Law provide in relevant part as 
follows: 

"§691.4 Declaration of FOlley 

" (1) Clean, unfOlluted streams are absolutely 
essential if Pennsylvania is to attract new manu­
facturing industries and to develop Pennsylvania's 
full share of the tourist industry; 

" (2) Clean, unJ?Olluted water is absolutely 
essential if Pennsylvanians are to have adequate 
out of dcor recreational facilities in the decades 
ahead; 

"(3) It is the objective of the Clean Stearns 
Law not only to prevent further J?Ollution of the 
waters of the CCl'llll011Wealth, but also to reclaim 
and restore· to a clean, unfOlluted condition every 

-355-



Constitution of Pennsylvania. 5 

Interestingly, the case does not involve significant dispute as to the 

basic underlying facts, although there is considerable disagreenent between the 

parties as to the interpretation and legal. significance of those facts. Both 

parties agree that, assuming carplete mixing at the point of discharge, there 

~d be, at full power plant load and minimum stream flow, a theoretical stream 

temperature change of al.Irost 9°Farenheit (F). Therefore, the strict require­

ments of §97. 82 (a) are not met. In reality, however, ccrnplete mixing does not 

occur at the point of discharge and, by the time carplete mixing does occur, 

the heated water has been exposed to the natural environment for sane period of 

time, and sane cooling will have taken place. 6 

( 4 continued) 

stream in Pennsylvania that is presently polluted; 

11 
( 4) The prevention and elimination of water 

pollution is reccgnized as being directly related 
to the econanic future of the Ccmronwealth; and 

11 (5) ·· The achieverrent of the objective. herein-. 
set forth requires a ccrnprehensive program of water­
shed managerrent and control. . 

"§691.5- Powers and duties 

11 (a) The board and the departr..ent, in adopting rules 
and regulations, in establishing PJlicy and priorities, 
in issuing orders or pennits, and in taking any other 
action pursuant to this act, shall, in the exercise of 
sound jud9lflei1t and discretion, and for the purpose of 
irrplenenting the declaration of PJlicy set forth in 
section 4 of this act, consider, where applicable, 
the following: 

11 (1) Water quality management and pollution con­
trol in the watershed as a whole; 

" (2) The present and possible future uses of 
particular waters; 

"(3) The feasibility of ccrnlJined or joint treat­
ment facilities; 

11 (4) The state of scientific and technological 
knowledge; 

11 (5) The imre.diate and long-range econanic irrpact 
upon the Carrnonweal th and its citizens • 11 

5. Article I, Section 27 of the Constitution of Pennsylvania provides as follows: 

"Natural. resources and the public estate 

"Section 27. The people have a right to clean 
air, pure water, and to the preservation of the 
natural, scenic, historic and esthetic values of 
the environrrent. Pennsylvania's public natural 
resources are _the ccmron property of all the people, 
including generations yet to cane. As trustee of 
these resources, the Ccmnon..real th shall conserve 
and rraintain them for the benefit of all the 
people." 

6. In this respect heat, as a pollu~t, is unlike chemical pollutru;ts· The 
latter nay becane diluted as they are carried downs.tream, ~ut do not ~sappear 
or dissipate. Many even build up and becane concentrated. 111 ~e org~sms 
and food. chains -at the aquatic ecosystem. Heat not only J.S diluted: J.t 
dissipates. 
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Unlike Regulation §97 .82 (a), the water quality criteria do not refer 

to "the point of discharge" as the point at which the stream tanperature may not 

be raised above the applicable limits. Hence, the water quality criteria do 

not preclude the allowance of a reasonable mixing zone if there is no significant 

effect on the ambient tanperature of the stream outside 5uch a ~ zone. The 

Department's initial analysis, which assumed the same theoretical calculation 

was applicable uroer both Chapter 93 and §97. 82 (a) was therefore legally in 

error. That does not resolve the case, however. The thennal plume of the plant 

itself ranges as high as 19.5°F. 7 above the intake tanperature, and amoonts of 

41% of the flow of Spring Creek. Pending canplete mixing, stream tanperatures 

within the plume are therefore raised considerably nore than 5°F. This is not 

contested. Nor is it contested that there are significant effects on the aquatic 

ecosystem within the area occupied by the thennal plume in Spring Creek. 8 West 

Penn argues that these significant effects are limited to the area at the plume-­

aproximately one-half the width of the lower 800 feet of Spring Creek-and that 

the effects on. the aquatic ecosystem of Spring Creek as a whole are insignificant. 

The Department argues first that since the literal language of §97 .82 (a) ',. · 

is violated, nothing else matters. Second, it argues that even if sarething 

else matters, any effect in any portion of the stream is a significant effect. 

See, e.g. the recarroendations made in the Department's two studies of lower -

Sprf.ni Cr~, Ccmronwealth Exhibits #1 and #12. 

The legal argument thus turns on the issue of whether a "mixing zone" , 

or area within which temperatures may be allowed to increase nore than the 

strict numerical requiranents of Chapter 93 and §97 .82 (a) may (or nore accur­

ately in the context of this case, must) be allowed. The Depart:rrent on this 

issue argues that Chapter 93 and §97. 82 (a) effectively preclude any mixing 

zone. west Penn argues that Chapter 93 and §§97.81, 97.82 (a) and (b), 97.83, 

and 97.85 must be read together, and must be read also in light of §5 of The 

Clean Streams Law, supra. West Penn a;gues that, so read, the Regulations 

require that the Deparl::mi:mt define and approve sare reasonable mixing zone, 

at least "if da.mstream circumstances warrant". 

7. 19.5"F. is acutually the maxiirnJm design temperature change of the~ 
plant. 18.4'"F. is the highest tanperature change noted in the record. 

8. See supra page 10 et seq. 



On this issue we must hold that West Penn is correct. Sections 97.82 (b) 

and 97.83 purport to rrodify the requirements of at least §97. 82 (a) • And, as we 

have indicated, we do not believe that the requirements of Chapter 93 preclude the 

allowance of a reasonable mixing zone. To the extent these provisions are in appar­

ent, but not irreconcilable conflict,9 then §5 of The Clean StreaJru? L9.w, supra, 

especially §§5 (a) (1) , 5 (a) (2) , IDuld seem to require the more flexible inter­

pretation.lO And, indeed, since the Regulations, read as a whole, give the Depart-

ment discretion, "where downstream circumstances warrant" , to define a mixing 

zone, general principles of administrative law WJUld seem to require the Department 

to exercize that discretion, and §5 of The Clean Streams L9.wl1 requires that all 

of the factors enumerated therein must be considered in connection with exercising 

it.12 

9. The conflict between Chapter 93 and §97. 85 does, indeed, appear to be 
irreconcilable. The fonrer l.imi.ts all discharges, the latter only "new" 
discharges. See notes 2 and 3, supra. In relation to the enactment dates of 
either provision (whether we take the original dates of enact:Irent by the Sanitary 
Water Board, in the middle. 1960's, or the reenactment date, by the Enviroruren~ 
Quality· Board in-1- Pa. Bull. 1804 (1971) the discharge in question. is clearly.=-- -
an "old"_.dischargSf~- the Milesburg Pa.ver Station having been operated by West 
Penn since 1950.--- Arguably the application of §97. 85 tb new discharges only 
is related to the fact that The Clean Streams Iaw at the time of §97. 85's 
original· proposal (before the 1965 Clean- Streams Law amendxrents) was geared 
to keeping existing clean streams clean, not recla.imi.ng polluted streams. The 
1962 Report of the Division of Sanitary Engineering, "Heated Discharges . • • 
Their Effect on Strearrs" (EBB ExhL 19), which contains_ the reccmrendation for 
that _provision, however, places the e~rq;:>hasis on. the then l.imi. ted nature of the 
envirorurental impact, and on 'M-.at the Division regarded as unjustifiable 
costs of requiring treat:rrent of existing discharges. The relative dates of 
enact:nent of Chapter 93 and§§ 97.81, 97.82, 97.83, and 97.85 do not especially 
help us in deciding which sections are applicable to this case, even with 
reference by analogy to §§ 81 and 66 of the Statutory Construction Act, Act of 
May 28, 1937, P.L. 1019, as amended, 46 P.S. §§ 581 and 566, since the whole­
sale reenac'l::lrent by the Envirorurental Quality Board .in 1 Pa. Bull. 1804 (1971) 
pranpts at least a question as to whether that Board intended to enact incon­
sistent provisions. Since it is possible to read §§ 97.82 (b) and 97.83 as 
exceptions to Chapter 93 and §97. 82 (a) , we conclude that those provisions are 
not in irreconcilable conflict, but that the principle of §51 of the Statutory 
Construction Act, supra, 46 P.S. §551 applies - we can, and therefore should, 
give effect to all of these provisions. Reese v. Herrrphi"l'l, 411 Pa. 236, 191 
A.2d 835 (1968); Fiddler v. Zoning Board of Adjustment of upper MaCungie 
Township, 408 Pa. 260, 182 A.2d 692 (1962). Section 97.85 and Chapter 93 may 

. well be in irreconcilable conflict; §97. 85 is not crucial to our decision, 
however, and will be disregarded. 

10. Roahez Bros. Ina. v. CorrunonweaZth, Pa. Ccrmonwealth Ct. A.2d 
(1975); East Pennsboro Township Authority v. Commonwealth, Pa. Commonwealth Ct. 

A.2d (1975). . 

11. As well as §4, taken in conjunction with the holding of Bortz Coal Co. v. 
Commonwealth, 2 Pa. Commonwealth Ct. 441 279 A.2d 388 (1971) and Roahez Bros. 
Inc. v. Department of Environmental Resources, 15 Pa. Ccmronwealth Ct. 324 A. 2d 
790 (1975), that factors set forth in the purpose of a statute must be considered 
when any discretionary action is taken under that statute. 

12. Originally, at the hearing, we thought that it would be controlling whether 
the Department would be required to take the factors enurrerated in §5 of The 
Clean Streams Law into acoount even in the event of a clear violation of the 
Regulations. BeCause ·we have concluded that the Regulations thenselves leave an 
area of discretion that requires taking those factors into account, we do not 
reach the issue in this adjudication. 
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The fact that the Depart:Irent was required to exercise its discretion, 

taking certain factors into account, and did not do so, dictates at least ~ 

remand to the Depart:Irent. See BUI'l.ington Truck Lines, Inc. v. United States, 

371 u.S. 156 (1962); Bortz CoaZ Co. v. Air PoZZution Commission,2 Pa. 

Oammonwealth Ct. 441, 279 A.2d 388, (1971), on remand 7 Pa. Cammonwealth Ct. 362, 

299 A.2d 670 (1973). 

In the recent case of Warren Sand & GraveZ Co .• Inc. v. CommonweaZth, 

(No. 's 734 and 735 c. D. 1974, issued July 9, 1975) Ccmronwealth 

Court noted (pp. 14-15 of the slip opinion) that the Environmental 

HearinJ Board has the pc:Mer to substitute its discretion 

for that of the Depart:Irent, at least in cases where there has been no a:npliance 

by the Depar1::roont with the terms of the Mm:inistrative Agency raw, Act of June 

4, 1945, P.L. 1388, as amended, 71 P.S. §§1710.1 et seq. In saying this, 

Cammonweal th Court appeared to have been saying sarething very similar to what 

it said of its CMn pcMer in Buakeye CoaZ Co. v. Goddard, 10 Pa. Cammonwealth 

ct. 15, 26-27, A.2d (1973) where it said: 

11 
••• This proceeding ·canes to us not only without 

a record but without prio_r adversary presentation 
of the thing in· issue. ·we are not, therefore, 
limited in our review to determining whether 
the Ccmnission 1 s order is supported by the 
evidence as would be the case of an adjudi - -
cation made pursuant to·the· Administrative 
Agency Law , nor are we without power to- ·- · 
rrodify the questioned order as are reviewing 
courts in the case of rcritor vehicle license 
suspensions, nor are we prevented fran alter-
ing the order as in the case of appeals fran 
Liquor Board decisions where the findings 
are unchanged, nor does the Ccmnission 1 s order 
have prima facie validity as do assessment 
records; rather, as the first true hearing 
body, we render 1 such decision and order as 
may be proper and appropriate under the 
circumstances. 1 11 (Footnote anitted.) 
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While we are in a similar position in this case and,while 'We have a 

copious record upon which to base a decision, we would, as in other cases, refrain 

frcm making the decision, at least insofar as it involves the exercise of judg-

rnent by experts in the Department, unless 'We were to conclude, based on applicable 

legal criteria, that it would be an abuse of discretion, or very close to that, 

for the Depart:rrent to make the decision in other than a particular manner. As 

will be seen, we so conclude. We go on to a consideration of the decision 

itself, in light of applicable legal criteria. 

'Ihe possible mixing zones, given the physical facts relating to the 

relative flews and temperatures of Spring and Bald Eagle Creeks, and of the 

Milesburg Power Station discharge, are {1) al.Irost none at all 13, {2) approx:irnately 

the western one-half of the lower 800 feet of Spring Creek, and a smaller portion 

of Bald Eagle Creek. A lesser degree of cooling, as by, e.g. a smaller cooling 

tower slightly lower tE!Il'9rature effluent might wen· cool sufficiently so that 

the mixing zone did not include any of Bald Eagle Creek; but in tenns of impact 

on current uses of the streams in question, as well as in tenns of significant 

deviations- frcm water quality criteria, the principal concern, as we shall see, 

is with Spring Creek. In addition, the test:ilrony did not indicate that a lesser 

degree of -cooling would be significantly IIDre practical or cheaper ,and it strongly 

suggested that a lesser degree of cooling would be equally costly, at least in 

capital expenditures •. {See Tr. 163, West Penn Elchi.bits ## 5 and 7·.) 'Ihe 

Departrrent also concluded that {a) no treatment and {b) a cooling tower were 

the only two viable alternatives -- at least those were the only alternatives 

it treated.14 We agree, and for the above reasons will deal with only those two. 

13. Actually, even a cooling tower with closed loop cooling would require sate 
mixing zone, since blowdown water would have to be released periodically in small 
quantities during critical times of the year. 'Ihis would not be major, hCMever, 
While in theory the plant could close down, resulting in no thennal effect what­
soever on Spring Creek, this is not a practical alternative, in tenns of West 
Penn's legal obligations to provide electric service. ''Ihe plant is needed for 
peaking power and to provide reliability of service in the area, as well as to 
insure that phase requirements and certain other electrical requirements of the 
system are met in the service area of the plant. 

14. 'Ihe-Departrrent argued at the hearing {e.g. Tr. 286 et seq.) that the un­
treated water application that is directly at issue in this case must be dealt with 
by this Board separately and independently, and that any questions relaon<?' to the 
cooling tower application were and are irrelevant. We disagreeJ., and still dis­
agree. 'Ihe Departrrent had both applications before it at the same time; and it 
both should have, and apparently did, see Tr. 281 et seq. , deal with them as 
alternatives to be ccmpared. 
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In tenns of the a:>nsiderations required by §§ 4 and 5 of The Clean 

Streams LcM, we note initially that we are dealing with the restoration of a 

stream (or :p:>rtion thereof) that is currently ":p:>lluted"lS by the addition of 

heat, and has been at least since 1950. The designation of Spring Creek as a 

a:>ld water fishery by the Enviromnental Qua.li ty Board therefore refers to future 

use, at least insofar as the western half of the lower 800 feet is concerned. 

The irrrcediate and long-range ea:>nanic impact u:p:>n the Calm:lnwealth and 

its citizens was testified to primarily in terms of the a:>sts of the cooling 

tower, and the intangible·16 costs and benefits associated with the :p:>ssible 

future use of one-half of the lower 800 feet of Spring Creek as a trout stream. 

The capital a:>st of a cooling tower would be approxirnately one million dollars, 

with the annual operating cost being approximat~;ly one;half million dollars. 

While we would not be willing to make a judgment that a trout stream is worth less 

than this - it may well be worth rrore·17 - $1 million initially, plus $0.5 

million per year thereafter, is a large enough figure that there should be 

substantial evidence that significant ea:>logical damage is occurring before we 

remand .to the Department to make the evaluative-judgment.·-::-:-

In a larger sense, of a:>tirse, the envirorutental impacts on the streams,--

and the c:cmparative beneficial- and adverse enviromnental i.mpacts of the cooling 

tower (which, as we have noted, is the only viable alternative)are all part of 

the econanic impact, since these impacts all relate to the activities, values, 

and desires of people. Rea:>gnizing that, we will nevertheless deal with these 

other matters without trying to attack specific "price tags" in the manner of 

traditional econanic analysis. We note again that we are dealing with essentially 

only two alternatives, and that we will make the decision -- take it fran the 

Deparbrent - only if we find that only one of those two alternatives a:>uld 

be selected by a reasonable exercise of discretion. 

iS. Clang~ in telperature, and alteration of physical properties of the waters­
of ~e Comom.~ealth are inc~uded in the definition of ":p:>llution" by the Clean -
Streams LcM, supra, 35 P.S. §691.1, although these are not included within the 
definition of industrial waste. The latter fact, plus the fact that §97. 81 et 
seq is included within the industrial waste :p:>rtions of the Regulations, is 
not deerred significant. The classification is taken, for our pur:p:>ses here, as 
a matter of form, not substance. There is no question that the Clean Streams LcM 
and Regulations are applicable. There is sare question, however, whether the 

: Environrrental Quality Board has defined this stream as polluted, gives the provisions 
of §§97. 82 (d) and 97. 83. Hence the quotation marks. 

16. See B.A: Weisbrod, "Concept of Costs_ and Benefits", in s. T. Chase, Ed., 
Problems in Public Expediture Analysis 257 (1968). 

17. §§4 (1), (2), and (4) of The Clean Streams Law certainly constitutes a 
warning not to un:lerv:_alue such ~s. 
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What is the eoological impact of the discharge, exactly? To start with, 

Spr.ing Creek does support trout reproduction and maintenance , although a 1971 

Department study (Camonwealth Exhibit #1) ooncluded that it was "marginal" be­

cause of several sewage treatment plants. The Department's 1973 study (Corrrronwealth 

Exhibit #12) showed sare trout young-of-the-year18 below the disch~ge along 

the shore opposite the Milesburg Power Station, which may indicate sare trout 

reproduction below the dam just upstream fran the discharge. Below the discharge 

in Spr.ing Creek, the 197:3 study found the following significant differences 

between the area within the pll.llle and the area along the opposite bank: 

"(1) The rreans of diversity indices in the plume 
: differ significantly fran that out of the 

pll.llle. 

The heated discharge causes an undesirable 
decrease in the diversity of the benthos. 

"(2) The analysis reveals that interaction 
between locations and banks is present and 
significant. 

"It is ooncluded therefore that the diversity of the aquatic 
ccmnunity (benthos) within that area ·affected by the plurre is 
significantly less than in canparable areas not affected by the 
plume. 

''Because less diverse cx::mnunities are less stable and less de­
sirable. , we conclude that the h~ted discharge is detrirrental 
to the eoology of Spr.ing Creek. l 

"Although there was not a significant difference··between fish 
diversity fran ·east to west bank, an examination of the species 
a::mposi tion at each bank is necessary (Table V) • It is obvious 
fran this analysis that: 

n (1) The species ccmposition is different between 
banks. The east bank, out of the plume, has 
a species ccmposition canparable to the previous 
upstream stations. Several young-of-the-year 
brown trout were oollected along with a three 
year +·resident brown, indicating reproduction 
and can:y-over. 

"(2) Within the influence of the discharge, the fish 
species were not canparable to those found on the 
east bank and were IrOre like those of Bald Eagle 
Creek. Smallrrouth bass and a high number of wann 
water shiner populations, along with the absence 
of white suckers and brown trout indicate a wann 
water environment. 

18. A "young-of-the-year" is a trout less than one year old. Unless it swam 
in fran sarewhere else its presence indicates that trout are re~roducing in the 
area. 

19. As will be seen, the Board does not feel there is substantial evidence for 
applying this state:rent beyond the area of the plurre itself. Indeed, Corrrronwe.;tlth 
Exh. 12 itself, especially the statistical analysis of the benthos, supports limit­
ing itsapplicability to the area of the plurre. 
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The West Perm thennal dishcarge therefore alters that 
section of Spring Creek fran a cold water to a wann water 
fishecy. · 

With respect to Bald Eagle Creek belOW' the confluence, it is noted 

that the teJtq;leratures of Bald Eagle Creek above the confluence are actually 

wanner than the mixed tanperature belOW' the confluence during the wanner rronths 

of the year (June through September) • On the other hand, the mixed_ tenperature 

is undoubtedly higher than it would be if the Power Station discharge did not 

exist. A theoretical calculation based an the hypothesis that the plant was 

in full operation at critical lOW' flOW' 20, gave l2°F as the temperature rise. 

For zrore realistic conditions, using actual flOW'S we note that assuming 

a::mplete mixing, calculated tanperature increases belOW' the confluence, based 

on West Perm POW'er Exhibit 39, Fig. 8, are in the range of 5°-6°F for about 

7 m:mths, with a maximum of 8°F in Octcber (which is the lOW' flOW' rronth for the 

oorrbined streams). West Perm argued that the relevant COTflCU"ison is with the 

wanner of the two nerging streams - which yields the result that October is 

the only zronth when this difference is greater than 5°F. 

Since the question is whether a xnixing Zon.e IIU.lSt be granted we· do. . ... 

not .think any .of these canparative. figures of .. the nri.xE;!d streams is relevant. 

What is relevant is the shape and temperature of the theonal plume itself, 

its size in relation to areas outside the plume·,. its relation to adjacent 

stream -tatprratures outside the plume;. and its temperature (s)- and the tanp-

eratures of adjacent waters in relation to temperatures necessacy and/or 

ideal for the spawning, grOW'th, and/or survival of various species of fish. 

For these purposes the infonnation contained in West Perm Exhibit 39, Figures 

9-12, in the Milesburg Seasonal Aquatic Impact Study ( EHB Exhibit 1-<::) , 

especially Appendix A thereof, and in Canronwealth Exhibits 3 and 12, and 

testilrony relating thereto, is relevant. 

As we have already noted, quoting the conclusions of the Ccmronwealth' s 

1973 study, it is clear that there is an impact - even a significant impact -­

within the area of the thennal plume itself, in Spring Creek. This is bome 

out by an examination of Ccmronweal th Exhibit 3, shCMing the benthic data for 

each collection point along the stream transects at each station for EHB 

20. Defined as the 7 conservative days with the lowest flOW' in 10 years, 
100 cubic feet per second (CFS) in this case for the canbined flOW', 2 DFS for 
Bald Eagle Creek, 98 CFS for Spring Creek .. See Tr. 277 et seq. '!he 100 CFS 
figure itself appears to be an estimate •. 
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Exhibit 1-c (see sheets 3 (b) and 3 (g) showing Station 2 benthic data for 

April and June, 1972; but quexy whether sheets 3 (1) and 3 (g), showing station 

benthic data for September and November, 1972, actually show arry variation 

across Spring Creek). Camr::>nwealth Exhibit 3 does not show any effect for 

the area below the confluence of Spring and Bald Eagle Creeks, though the 

sarrpling point is below the area where West Penn Exhibit 39 would indicate 

any :inFl.ct would be likely to be observed. 

We note that the very definition of a mixing zone would imply that 
' 

sane :inFl.ct would be likely to be observable within the mixing zone itself. 

'Ihe reasonableness of selecting a particular mixing zone or,alternatively, 

rejecting it in a particular location, must turn on (a) the size of the zone and 

magnitude of :inFl.ct, and (b) on whether the existence of a mixing zone of that 

size, and degree of :inFl.ct, has significant repercussions on the biotic 

cx:mm.mity of the stream as a whole. 

West Penn Exhibit 39, canparing Figures 9 with 10 and 11 with 12, 

indicates that during October, 1972, when the anbient 1:artFerature of Spring 

Creek was S0;4°F,- and the anbient- t.enp=rature .ofcBald-Eagle Creek-was about=--~ 

ll °F higher, the actual t.enp=rature rise of the plurre was 12. 9°F above the 

ambient tanperature of Spring Creek. 'Ihis made it only 2°F above the 1:artFerature 

of Bald Eagle Creek, meaning that the pluma, as such, was not traceable 

beyond the junction of the two creeks~:~-"The sarre=lack--of traceableness pre­

vailed in August 1972, when the average pluma temperature rise for that ItDnth, 

again about l2°F, resulted in a pll.l!re temperature that was actually lower than 

the tanperature of Bald Eagle Creek. At tirres when Bald Eagle Creek was cooler, 

and/or the power station discharge was wanrer,- one would expect a tongue of 

wanrer water to extend into Bald Eagle Creek below the confluence, as shown 

on Figures A-1-1 and A-1-3 (pages A-2 and A-4) of EHB Exhibit 1-c. 

In any case, we conclude fran Figures 10 and 12 of West Penn Exhibit 

39, when ccmpared with Figures 9 and ll, respectively, that there is an :inFl.ct 

in Bald Eagle Creek below the confluence. In both instanoes the existence of 

the _discharge results in the wamer section of Bald Eagle Creek being shifted 

fran near the northern shore substantially southward, with the proportion of 

cooler water being much reduced. 'Ibis is what one would expect, given that the 

left half of Spring Creek (looking d.<::Mnstream) is being wanned to approximately 

the temperature of Bald Eagle Creek upstream fran the confluence.. In no 

testii!Dny or exhibits is there any indication that the tanperatures in Bald 

Eagle Creek, of the pll.l!re itself, are actually raised above the absolute limits 
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of the water quality criteria for Bald Eagle Creek itself (74°F fran February 

15 to July 31, 87°F for the remainder of the yea.z;21). Assuming that plume 

t:e!'t'peratures do exceed those limits at t:ines (and calculated mixed ~atures, 

-not taking any o:x>ling after discharge into account, indicate that this is 

];X)Ssible) the indications fran the evidence (see especially West Penn Exhibits 

39 and EHB Exhibit 1-c) are that the area in Bald Eagle Creek within which 

temperatures do exceed these absolute criteria would not be extensive, and 

would hardly interfere at all with the use of Bald Eagle Creek as a trout 

stocking stream. 

Any possible interference would be because trout avoid an area of 

high tanperature. To quote William Brungs, Assistant Director of Water 

Quali:ty Criteria of the Environmental Protection Agency's National Water 

Quality Laboratocy at Duluth, Minnesota, and a .reoognized expert on the effects 

of various J;Ollutants on fish: 

"Very .seldan are there .,fish kills due to high 
terirperature when fish are in a natural envirornrent 
in which they can I!DVe fran one place to another. 
Fish tend to avoid high temperatures as long as they·- · 
can find a way out. . If they are enclosed -in a· dis- ·.­
charge -lake-or sanething like that,-: they might· -get-::­
trapped and might not get out and could die. 

"But in this case, even at 72, [a case where. 
the ambient stream tanperatu:re was 72°F, and heated 
water sufficient to increase it to 77°F was added], 
I 'WOlld think that m:>st of the Brown Trout would 
try or have been trying to find a cooler spot, 
deeper water or mere there is a spring in the 
bottan of the river or scxrethirq like that. They 
will try to find ccoler corrliti6ns. 

"Additional heat in this case where you have 
the population capable of IlDVing. and you don't -­
you would not have isothenral conditions, you 
wouldn't have 72 top to .bottan, bank to bank, mile 
after mile. That what you would be doing is ex­
cluding a larger part of the stream to the access 
of the Brown Trout. 

"In other words, if when it's naturally 72, the 
fish are excluded fran sane nunber of acres of sur­
face water, and they are going to the o:x>ler part, 
you add ITOre heat there fran whatever source, they 
will be excluded fran even a larger area because 
ITOre of the water will be unacceptable to than. 

21. 74°F is the max:i.mum temperature whidl adult BrCMn Trout can survive at 
all. Brook Trout can survive up to 77-78°F. The Boai:d was not concerned about 
survival of sta::kerl trout other than between February 15 and July 31. 
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•!rt does not follow that you have a high tem­
perature fish kill until essentially the whole 
stream beca:nes sanewhere up in the mid seventies, 
and that typically on a bigger stream doesn't hap­
J?ell· '!here are 0)01 SIX>ts. · '!he warm water tends 
to flow. The surface might be 72, but it might be 
65 at the bottcrn. 

"You add rrore temperature to that, and essen­
tially you will be excluding the fish fran a habi­
tat -- fran an increasingly larger habitat by add­
ing rrore heat. " (N.T. pp 982-983) 

Since the area of Bald Eagle Creek fran which trout \\Uuld be excluded 

\\Uuld be fairly small, and ~d be tanporary only (judging fran the testi.rrony) 

the effect on Bald Eagle Creek's use for trout stocking \\Uuld be negligible. 

The area involved in Spring Creek is sanewhat larger, a wedge shaped 

segment approximately 800 feet long, abOut one-half the width of Spring Creek 

at the downstream end. In tenns of the biological effect of a mixing zone of 

that size, trout are excluded fran that area for sPawning, errbryo survival, and 

optimal growth rrost of the tirre and for maintainance for substantial periods of 

tirre. In Dr. Brung's tenns, trout are essentially excluded entirely fran that 

IX>rti<>n of SpriilgCreek.~In Karl.--Shaeffer,•s tenns-(~th"Exhibit·l2) 

that IX>rtion of Spring Creek is a wann water fishery •22 There is even an initial 

in-pression fran Camonwealth Exhibit 12 and EHB Exhibit 1-c that this 

exclusion is large enough to affect the productivity of the OPIX>Site half qf the 

stream as a cold water- fishery.'· The nunber of young-of-the-year trout on that-

shore is not as great as the nunber fran upstream stations. 

On the other hand, one \\Uuld expect it to be less than half as great, 

since a very restricted area near one shore was being collected fran, whereas 

larger areas were being collected fran upstream. The sample size is too small 

to really have much confidence in a statistical staterent, but the collection 

of bolo young-of-the-year does not appear to be far out of line -- slightly 

depre::;sed perhaps, but not such that one can confidently say that there is an 

effect on the stream other than in the plurre itself. 

The statistical analysis that was done, on benthic microinvertebrates,.. 

tends to show no significant difference between the east bank (oPIX>site the dis­

charge) and upstream stations. See Camonwealth Exhibit 12, and testirrony relating 

22. We note that no expert was willing to testify that trout \\Uuld spawn 
in the area now occupied by the plurre in the event that a O)Qling tower was 
installed and operated, although it was felt that they \\Uuld at least inhabit 
that area. 
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thereto. This tends to indicate that the wa.uning of the western half of the 

lower 800 feet of Spring Creek is not having a significant inpact on the 

eCX>System of the remainder of the stream. 

We note in addition that the alternative to allowing a mixing zone, 

as indicated on West Penn Exhibit 39 and Appendix A of EHB Exhibit 1-c 

would result in significant fog creation in the area, which contains a major 

highway interchange between Interstate Route 80 and U. s. Route 322. 23 

We have, then a situation where the building of a cooling tc:Mer at 
' 

a capital cost of nearly $1 million and an annual operating cost of nearly 

$0.5 million, and at a probable cost of significant additional fogging in an 

area occupied by a major highway interchange, would probably produce additional 

habitat for young and adult trout in a wedge-shaped area of Spring Creek 800 

feet long and 40 feet wide at its lower end, and might produce sate additional 

spawning sites for trout in the same wedge-shaped area. We are mindful that 

the cost of this cooling tower should .very 'likely be .borne by already over-

burdened· consumers of electricity~- Such ·an :imposition does not ·sean justified 

where the enviromental benefit is ll'lin;imal and };Xlssibly, on balance·;-everF 

negative. 

Taking all factors into account, and giving due consideration both to 

the I;Olicies of § 4 of The Clean Streams Act and to the high priority given 

environrrental concerns under Article I, Section 27 of the Constitution of 

Pennsylvania, as well as to the Regulations and other provisions of The Clean 

Streams law, we conclude that the Depart:Irent, in the proper exercise of discretion, 

could not reasonably conclude that the use of the mixing zone that has been 

used by West Penn since 1950 should be discontinued, given benefits of doing 

so and the Irethods and costs of discontinuing it. 

Accordingly, we will order the issuance of the Industrial Waste 

pennit the denial of which was appealed fran in this case. 

CCNCLUSICNS OF UM 

1. This Board has jurisdiction over this case and over the parties 

before it. 

2. The Depart:Irent has discretion under Chapter 93, and ss· 97. 81, 

97.82, 97.83, and 97.85 of the Regulations, 25 Pa. Cbde, Chapter 93 and SS 97.81 

23. Test!Ii"Ony as to t'tese effects was objecte::I to by the Department at the 
hearinqs on the grounds that West Penn had rot brot.J]ht such effects to the 
Department's attention during its consideration of the applications. We held 
that it was admissable. 
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97.82 and 97 .83, read together, to designate a reasonable mixing zone for the 

heated effluent fran the Milesburg Power Station where the facts derronstrate 

that there is little or no irrpict on the streams in question outside the mixing 

zone. 

3. In exercising that discretion, the Departrrent is required to 

take into acco'lmt the factors set forth in §§ 4 and 5 of The Clean Streams Law, 

supra , and Article I, Section 27 of the Constitution of Pennsylvania, and in so 

doing to canpare alternative mixing zones in order to determine what the 

enviromrental and ecoromic opportunity costs of allowing a particular mixing 

zone might l::e. 

4. Under the facts of this case, it 'I.Ould be an abuse of discretion 

for the Departrrent to refuse to allow a ~ing zone essentially equivalent to 

what aJ:Pellant has been using for the past 25 years, where the only practicable 

alternative would l::e to require the construction of a cooling tower, with a very 

m:i.nllral mixing zone, and with substantial econcmic arrl env:i.romrental costs as 

enumerated in this opinion. 

AND 10'1, this 17th day of Septanber 1975, the above captioned appeal 

of West Penn Power Conpany is sustained, and the Depart:rrent is hereby ordered 

to issue an Industrial Waste penni t to_ West Penn Power Company pursuant to that 

Company's Application No. 1472205. 

DATED: Septanber 17, 1975 

PAUL E. WATERS 
Chaiiman 

J~EtmRl'H 
Manber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

COlNIYOF~ 
CCMITSSICNERS OF THE CDUNl'Y CF BUCKS 
MRS. MARY BEAN :RCX;ERS, President 
STOPS (Stop The Oil Pipeline Society) 
BOMD OF SUPERVISORS OF SPRINGFlELD 
'.IO'NSHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and Interstate EneJ:gy catpany, Intervenor 

Docket No. 

ADJUDICATION 

BY Paul E. Waters, OlaiDnan, SepteltiJer 29, 1975 

74-262-w 

This matter cx:rnes before the Board as an appeal fran the issuance 

by the Departrcent of Environmental Resources, hereinafter DER, of a soil 

erosion and sedimentation permit and dBms am encroachments permits as a­

mended for the stream crossings by an 18" oil pipeline to be o:mstructed by 

intervenor, Interstate Energy canpany, fran Marcus Hook tO ~ Creek, 

Pennsylvania. The pipel:i.ile crosses five1 c:ounti~s including M::lntganel:y and 
. I 

Bucks as well as Springfield ~P and these three have filed appeals 
. . 

fran the pennit grant. Mary Bean Rogers on behalf of s.:r.o.P.s., an organi-

zation interested in stopping the pipeline, has also appealed, and the matters 

-were cOnsolidated by the Board. 

I' , 
A supersedeas was ~ted early in the prooeeding and,after all 

of· the testi.rrony was concluded, the sane was granted because it appeared that 

Inters"t:ate EneJ:gy CCJnpany, hereinafter I.E.C., intended to have the pipeline 

cross a nuni:ler of streams for which no permit had been granted by DER. Subse­

quently DER issued a permit for the additional crossings and the supersedeas 

expired by . its' o;.m terms. 

The appellants have extended their a.rgunents to rover not only the 

limited penni.ts but a number of matters CXX:ceming the water supply and the 

adequacy of the pipeline for the preservation thereof. 

1. Delaware, Chester and Northampton Counties are not parties. 
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FINDINGS ·OF E2\CT 

l. 1be Ehvil:omlental Hearin;J Board, hereinafter EHB, received ap­

peals fxan the issuance of certain pemits issued to I.E.C. by DER. Appel-

lants are Cotmty of MJnt:ganexy, the r:armi.ssioners of t:h:! Coonty of Bucks, 

Maey Bean 1t)gers for Stop 'Ihe Oil Pipeline Society (S • T .0 .P .S.) , am t:h:! 

Board of SUperVisors of Springfield '.lbwnsh.ip, Bucks Cotmty. 

2. Appellee is the Cr:::.ltmJnweal th of Pennsylvania, Department of 

3. 'Ihe Cotmty of M:ntganery, Maey Bean lbgers and the Ccmnissicners / 

of the Cotmty of Bucks filed appeals with t:h:! EBB on or about Dece!Iber 6, 1974, 

fran the issuance by DER to I.E.C. of Erosicn and Sedimentati.cn Control PeJ:mit 

a>. 4673802. 'Ihe Board of SUpervisors of Springfield '.lbwnsh.ip filed an aweaJ. 

with the EBB on or about ~ 27, 1974, fran the issuance by DER to I.E.C. 

of Erosicn and Sed:iment.aticn Control PeJ:mit ti>. 4673802, Dams am Enc:roaclm:!nts 

Pel:mits ti>s. 0973708 am 0973709, later anended to include n:ms and Encroach-

nelts Pennit No. 20674 •. 

4. 'Ihe I.E.C. pipeline is to be constructed fran Marcus lbok, Penn­

sylvania to Martins Creek, Pennsylvania. 

s. en Februacy 6, 1973, tl:le Pennsylvania Public Utility Ccmnission, 

heze:inafter P.u.c., issued its Certificate of Public Convenience, together with 

an acc:arpanying order of the same date, autrorizin:] the aligrmmt, oonstruction 

·and operation of _t:h:! aforesaid I.E.e. pipeline for the purpose of transporting 

low' sulfur boiler fuel for electric genera tin~( stations. 

6. 'Ihe P.u.c. Order of Februazy 6, 1973, was affil:ned by a unan:inous 

Ccmtrlnwealth Court of Pennsylvania, on appeal by Appellants herein, on Deoerlber 12, 

1973. Bucks County Board of Corrmissioners, et·az-v. Pa. P.U.C., ll Pa. camcn-
1' 

wealth ct. 487, 313 A.2d 185, petition for reargunent denied Januazy 8, 1974, 

al Zocatur denied per curiam by the Pennsylvania Suprane Court of May 16, 1974. 

7. On April 18, 1973, I.E.C. filed with the Delaware River Basin 

Ccmnission, hereinafter DRBC, its awlicatian for the inclusion of the pipeline 

project in the DROC' s oc::rrprehensive plan for the Delaware River Basin. As re­

quired by DRBC's regulations, I.E.C. also filed its Envirormental Inpact Assess­

ment for the Insulated Fuel-oil Pipeline, hereinafter the Pace Retx;>rt, at the 

same time. 

8. 'Ihe purpose of this report was to describe the envimme1t and to 
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assess the :inpact of the proposed pipeline system on that envi.ronnent as re­

quired by the DRB2 pursuant to its abligaticns under the requirerrents of the. 

National Environmental Policy Act, P. L. 91-190; 42 tl'3CA §4321. 

9. '!be DRBC gave notice of and circulated the Pace Report to nu­

nerous federal, State and local agencies and persons; includlllg appellants 

herein and IER. 

10. On Januaxy 14, 1974, the DRBC gave notice of and circulated its 

Draft Envirar:ulental Impact Statanent, hereinafter EIS, on I.E.C. 's proposed 

oil-bearing pipeline to numarous federal, State and local agencies and persons, 

including appellants herein and DER. 

11. By decision dated Sep1:eltber 25, 1974, in Docket No. D-71-109-CP, 

the DRBC appxoved the inclusion of the I.E.C. pipeline in the a::rnp:rehensive 

plan for the Delaware River Basin pursuant to Section 3. 8 of the Delaware River 

Basin Canpact, and directed its executive director to issue a Water Quality 

Certificate in aCXlOrdance with section 401 of the Federal Water Pollution Cootrol 

Act Alrendments 9% 1972. 

12. Coocurrently with p:rooeedings before the DRBC, I.E.C. made ~ 

plication to IER for all permits required by DER for the pipeline, including, 

inter aZia, an Erosion and Sedimentation Cootrol Pemdt and various Dams and 

Encroachments Pel:mits. 
. ' 

13. I.E.C. received the follc:Ming ~ts which are those fran.wbich 

the instant appeals are taken: 

(a) Erosion & Sedimentation Cootrol PeiJni.t No. 4673802; 
(b) Dams & Encroachnents PeiJni.t No. 20674; 
(c) Dams & Encroachments Pemit No. 0973708; and 
(d) Dams & Encroachments Pemit No. 0973709 (as anended by 
letter dated July 24, 1975, fran Mr. v. R. Butler, Chief, 
Division of Dams and Encroac::hrcents). 

14. '!be P.U.C. reviewed the entire pipeline project fran location, 
I' 

engineering and eoological standpoints and its actions with respect to the pro­

visions of Article I, Section 27 of the Pennsylvania Coostitution -were approved 

by the Catm:mweal.th Court. 

15. Upon the a::rnpletion of each stream crossing, the stream bed and 

banks will be stabilized and restored to their original CXJntour, and appropriate 

vegetative a:Ne:r will be added. 

16. '!be pipeline passes near a potential uOOerground water supply source 

for the Springtown Water Ccxrpany. 
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17. I.E.C. 's construction procedure for crossing streams and 

potential water supply sources is sufficient to protect the stream integ­

rity, aquatic biology and the subsurface waters. 

18. The engineering design and method to be used by I.E.C. in 

oanstructing ,the pi];leline under the bed and across the channel of the various 

strearrs and in other areas included within the Erosion and Sedimentation Pel::mit 

and thereafter operating the pi];leline is a standard design and method ac­

cepted by the engineering profession ·and regulatory agencies, and should provide 

an adequate and safe instrunentality. 

19. The pi];leline, as approved by the P.U.C., the DRBC and pennitted 

by DER, will not have arr.t material pemnanent adverse effects on the environ­

ment of each stream crossed or the terrain included within the Erosion and 

Sed:inentation Penni.t. 

DISCUSSI<l'l 

'!he major and overriding issue which Im.LSt be resolved by this pro­

ceeding cxmcerns the matter of res judicata and its related concepts. 

'lhe record inlicates that a previous battle in this pi];leline war was 

fought in our CclmDrlwealth Court. There, I.E.C. was called upon to defend 

the certificate of public convenience issued to it after. ~ing before the 

Pa. Public Utility Ccmn:i.ssion.2 The Com)ission,,.of course, is authorized by 

the legislature to investigate util.it:y proposals and to make the exact kinds of 

decisions as it readied in that case. I.E.C. was, in short, pennitted to build 

an oil pi];leline fran Martins Creek to Marcus Hook, Pennsylvania, to carry oil 

to be used in generating needed electrical power. M:Jst of the same parties in 

this Board proceeding previously appeared in Court., 3 along with seine who have 
I' 

apparently dropped fran the~· The Court was called upon to decide 

am:mg other things whether the certificate issued by P.U.C. violated Article I, 

2. See Act of May 28, 1937, P. L. 1053. 

3. Bucks County Boa:I'd of Cormrissioners~· Bucks County Planning Cormrission~ 
MOntgomery Co~ty Boa:Pd of Cormrissioners~ Montgomery County PZanning Commission~ 
Richardson DiUworth and Andrew L. Lewis, Jr.~ Trustees of the Property of -
Reading Co., Debtor~ Stops, Bi-County EnvironmentaZ Cormrittee and Mary Bean 
Rogers~ AppeZZant, v. CommonweaZth of PennsyZvania, PennsyZvania PubZic Utility 
Commission~ AppeZZee~ and Interstate Energy Company and PennsyZvania Power Light 
Company, Intervening AppeUee. CorrmonweaZth of PennsyZvania, Department of 
Transportation, AppeZZant, v • CorrmonweaZt~ of PennsyZvania, PennsyZvania 
PubZic UtiZity Commission, AppeZZee, and Interstate Energy Company, Intervening 
AppeZZee, 11 Pa. Cammonwealth Ct., 1973-1974, 487, 496-49~. 
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Section 27 of the Pa. Constitution. 4 Speaking through Jlx3ge lb]erS the Court 

said: 

"The appellants further cx:mtend 
that the camci.ssian erred in law in failing 
to evaluate IEx::' s application under Article 
I, Section 27, of the Pennsylvania a:n­
stitution, and in failing to apply that 
CXlllStitutional provision to IEx::' s applica­
tion. 'Ihe provision in question declares 
that the people have the right to clean air, 
pure water and the preservation of the 
natural, scenic, historic and esthetic 
values of the environment and requires the 
camom,.ea,,.th as trustee to cxmserve and 
maintain the State's natural resources •••• "'' 

We were presented the same argument in 
Payne v. Kassab et aZ. ~ ll Pa. Cotm::lmlealth 
Ct. 14, 312 A. 2d 86 (No. 1061 C.D. 1971, 
filed November 21, 1973), which JUdge 
Mencer answered as follows: 

"Likewise, it becanes difficult to .imag­
ine aey activity in the vicinity of River 
Street that would not offend the inter­
pretation of Article I, Section 27 which 
plaintiffs urge upon us. We hold that 
Section 27 was intended to allcw the 

· IJOJ:lllal developrent of property in the carm:m­
wealth, while at the same time CXlllStitu­
tionally affixing a public trust cx:mcept 
to the managenent of public natural re­
sources of Pennsylvania. The result of our 
holding is a cx:mtrolled developrent of re­
sources rather than no developrent. 

"We nust reo::>gnize, as a coroll.al:y of 
sucp a conclusion, that decision makers will , 
be faced with the CXlllStant and difficult 
task of weighing cx:mflicting environmental 
and social cx:mcems in arriving at a oourse 
of action that will· be' expedient as well as 
reflective of the high priority which con­
stitutionally has been placed on 'the oonser­
vation of our natural, scenic, esthetic and 
historical resources. 

"Judicial review of the endless decisions 
that will result fran such a balancing of 
environmental and social cx:mcerns must be 
realis1;4.c and not merely legalistic. The 
court's role nust l;>e to test the decision 
under review by a threefold standard: (1) 

4. Article I, Section 27 provides: 

"The people have a right to clean air, 
pure water, and to the presenration of the 
natural, scenic, historic and esthetic 
values of the environment. Pennsylvania's 
public natural resources are the comon 
property of all of the people, including 
generations yet to o:me. As trustee of 
these resources, the Ccmronwealth shall 
conserve and maintain them far the benefit 
of all the people." 
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was there catplianoe with all appli­
cable statutes and regulations rele­
vant to the protection of the cannon­
wealth's public natural resources? 
(2) Does the record dem:mstrate a 
reasonable effort to reduce the en­
vironmental incursion to a nrl.nilrum? 
(3) !):)es the env:ironmental hann which 
will result fran the dtallenged decision 
or action so clearly outweigh the bene­
fits to be derived therefran that to 
proceed further would be an abuse of 
discretion?" The carmission here, al­
though without the benefit of our opin­
ion in Payne, in fact applied the 
standards of that case. It carefully 
considered the effects of the pipeline 
on the several values protected by 
Article I, Section 27 and balanced 
them against the necessity for in­
creased energy. After assuring itself 
that IEX:'s proposal was carefully 
planned and the nost acceptable means 
of providing fuel to the generators at 
Martins Creek, it cxmcluded that the 
need for energy ou~ghed the in­
dicated injucy to the env:i.rornnent. QJr 
consideration of the record a:::mpels 
agreenent with that cx:mclusion." 

II 

In effect, appellants :now call upon this Board to reverse OZi at 

· least,.change thE: decision of our Comalwealth Court. Harboring serious OOubts 

of our paer to do so, even if so inclined, which we are not, we will fail to 

heed that cau.. 
. ' 

I.E.C., the Intervenor, has argued an;'l relied upon the doctrine of 

:zoes judicata fran the very inception of this proceeding. 5 It is stated in 
I 

various ways but "basically provides: A judgnent rendered by a court of ~ 
. ' 

petent jurisdiction is cx:mclusive as to all rights, questions or facts put in 
. . 

issue in the action in whidt it was rendered and actually adjudicated therein, 

when those rights, questions or facts again care into cx:mtroversy between the 

same parties or their'iprivies. Perm-0-Ta:c Oil & Leasehold Co. v. Big Fouzt Oil 

& .Gas Co.~ 1930, 298 Pa. 215, Comm~aZth v. Dooley~ 1973, 225 Pa. s. 454. 

It is UJXIUeStionably true that many of the questiatis arising under Article I, 

Section 27 were laid to rest by the camonwealth Court. Appellant argues, how­

ever., that there were other specific matters, like the nunber and placerent of 

5. A notion to dismiss the aweaJ. based in part on this theory was denied 
without opinion. 
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check valves which -were not raised in the earlier p.rooeeding. '!be answer to 

that is s:inple. '!he doctrine of l'es judicata extends, not only to matters 

raised, but to all matters that oould have been raised in the earlier proceed-

ing. CorrmonweaZth~ e:r: l'Bl Bael'~ 9 Adams L.J. 60, Ohio !lp. v. BuiZdel's Entel'­

pl'ises~ Inc.~ 1971, 2 Pa. Ccrmonwealth Ct., 39, affd. 446 Pa. 319. 

'!he nore serious prcblem, hc:Jwever, is the identity of parties, which 

is also required in OJ:der for the doctrine to apply. The fact is that DER was 

not a party to the previous suit. Although it is not DER who opposes the ap-

plication of the Pes judicata doctrine, that is not material. I.E.C. has asked 

this Board to find in its favor on legal grounds which are not fully made out 

by the essential supporting facts. 

It does not follow, in our opinion, that the findings and decisial of 

the O:::lrm:lnwealth Court have no relevance or value in this prooeed:ing. '!his 

Board in readli.ng a final. decision is guided by the follc:Ming language in Wal'l'en 

Sand & Gzoavel Co.~ Inc.~ Oil City Sand & Gl'avel Co.~ Inc. and Davison Sand & 

Gl'avel Corrrpany~ AppeZZants v. CorrmonweaZth.of Pennsylvania~ Depal'tment of 

Envil'onmental ResoUl'ces~ AppeZZee~ 734 c. D. 1974, and Corrmo11JJ)eaZth of Penn­

sylvania~ Depal'tment of Envil'onmental ResoUl'ces~ Appellant~ v. lial'l'en Sand & 

Gl'aveZ Co.~ Inc.~ Oil City Sand & Gl'avel Co.~ Inc. and Davi~O(t Sand & Gl'izvel 

Corrrpany; AppeZZees~ 735 C. D. 1974, (issued March ,5, 1975): 

"In cases such as this, we are not 
required to review an administrative de­
cision by DER whidl was rendered without 
a due process pearing, because as we 
view the Administrative Agency Law. and 
section 1921-A of the Code, when an ap­
peal is taken fran DER to the Board, the 
Board is~ to a:mduct a hearing 
de novo m accordance with the provisions 
of the Administrative hJency Law. In 
cases sudl as this, the Board is not an 
appellate body with a limited scope of 
review attempting to detel:m:ine if DER1 s 
action can be supported by the evidence 
received at DER 1s factfinding hearing. 
The Board Is duty is to detennine if DER Is 
action can be sustained or suPPorted by 
th~ evidence taken by the Board. If DER 
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acts pursuant to a matldato:cy provision of 
a statute or regulation, then the only 
question before the Board is whether to 
~ld or vacate DER' s action. If, hew­
ever, DER acts with discreticruu:y autho­
rity, then the Board, based upon the re­
cord made before it, may substitute its 
discretion for that of DER. See East 
Pennsbo!'O TOIJJnship Autho!'ity v. Corrmon­
wealth of Pennsylvania, DepaPtment of 
Envi!'Orunental ResoU!'aes, Pa. 
Comonwealth ct. , 334T2d 798 (1975) 
and Roahez B!'os., Ina. v. Commonwealth of 
Pennsylvania, DepaPtment of Envi2'orunental 
ResoU!'aes, Pa. camonwealth ct. , 
334 A.2d 79o-(1975). DER's authority to 
attach tel:ms and conditions to the permit 
in the instant case was cbviously dis­
cretiona:cy and, therefore, the Board could 
properly substitute its discretion con­
cerning the terms and conditions fcir that 
of DER. • •• " 

The Board, .therefore, has not ignond. the eoncl'ilsionS 

reached by an Appellate Court of our State in an intimately related judicial 

prooeedinq. It is, of course, true that if appellant can shcM that there have 

been or will be violations of Article I, Section 27 of the Constitution, even 

though Comonwealth Court found full cc:mpliance, we are authorized to so declare 

as to the specific action of DER which brings this matter before us, and a:Ir:f. 

additional conditions clearly called for, can be :inp:>sed. 

There are a nU!iler of .important matters which we .believe to be fore­

closed in this proceeding, not because of any technical doctrine of Pes judi­

aata, but sinply because they are oot matters within the jurisdiction of this 

Board on the appeal before us. As indicated pteviously, it is the P.u.c. llhich 

has been designated to authorize such far reaching projects for oil transmission 

as is proposed by I.E.C. The Courts have consistently held that DER does not 

have the sole responsibility of enforcing Article- I, Section 27, and preserving 
I' 

the environment~ 'lhe P.u.c. is. ~ly chaiged with that .duty within its sphere of 

influence which for purpose of this matter, covers the entire pipeline. That 

Slilere, in our opinion, covers the pipeline design7 and hardware, route and r 

consequences of rupture, other than at stream crossings. 

6. See Corrmunity College of Delawa:t'e County and Corrmunity College of Delawa:t'e 
County Autho!'ity, Appellants and TOIJJnship of Marrple, Interoening Appellant v. 
M!'s. Cy!'il G. Fo:r: and NatU!'al Lands T!'ust, Ina., Appellee, 654 C. D. 1974, 
(July 18, 1975) and Centzoal Delawa:t'e County Autho!'ity, Appellant v. M2's. Cy!'il 
G. Fo:r: and NatU!'al Lands Trust, Ina., Appellees, 743 C. D. 1974, (July 18, 1975). 

7. We believe that these matters by necessity include: The life of the pipe­
line, leak detection, results of oil spill, time and method of cleaning up and 
disposing of soil, valves needed and placement corrosion, oxidation, results 
of electricity, location with reference to water supply, control center use and 
placenent. 
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Appellant, Bucks County, makes nuch of the fact that the pipeline will 

traverse terrain where there are substantial nunicipal water supplieS, needed 

for present and perhaps future use. 8 Keeping in mind that we have before us 

appeals fran a soil erosion and secllirentation pemrl.t and fran pemrl.ts all.cMing 

si;peam arossings, we are unable to expand our subject matter jurisdiction to 

span the many issues raised as to the pipeline in general. 

Appellant, Mal:y Bean Rogers, has raised numerous questions because 

DER in notifying her of the issuance of the erosion and sedimentation permit, 

:Utplied there was a single pemrl.t for the entire pipeline. In a sense it was, 

but we can see the basis for a misunderstanding. We cannot, however see arq 

prejudice to appellant's rights by this notification-which led to the appeal 

rr:M before us. 

The difficult question which ranains unanswered is: What decisioo 

making, if arr:i has been left to DERby P.U.C. regarding the pipeline? 

We will not attempt to enumerate every conceivable question that can 

properly be raised for decision with DER and before this Board after a de­

cision has already been reached by another agency of goverment on a related 

matter with powers equal to our own, as in this case. 9 Suffice it to say that 

all matters related to the placenent of a pipeline under the stream bed it-

self are proper for our review. The main questions raised by appellants range 

far beyond this Jimi.ted inquiry. . we believe the Jimi.tation is set by the nature 

of the pennit fran which the appeals are taken': With regard to the erosion and 

8. The Springta.m Watershed and Iake Nockamixon as well as Tohickon and 
Cooks Creek have raised special concern. 

9. The language of,Community CoZZege of Dela.ware County and Community CoZZege 
of De~are County Authority, Appellants and Township of Marple, Intervening 
AppeZZat v. Mrs. Cyril G. Fox and Natuzoal Lands Trust, Inc. • Appellee, 654 C. D. 
1974, (July 18, 1975) and Central DelCllJ)are County Authority, Appellant v. Mrs. 
Cyri~ G. Fox and Natuzoal Lands Trust, Inc., Appellees, 743 C. D. 1974, (July 18, 
1975) , is precisely on point: 

"We -would earnestly hope for sene legis­
lative clarification of the questions suggested 
here, or even for appropriate Executive Board 
action where such is possible. Until"there is 
such clarification, ha.Yever, we nust hold that 
whenever and however the many agencies of the 
o:moonwealth, state and local, share in the 
trusteeship responsibilities of Section 27, and 
havever desirable sene supervision and review of 
their efforts may be, the DER has not been de­
signated and may not nt::M function as the sole 
trustee, supervisor and/or coordinator of the 
Cl::moonwealth' s responsibilities as trustee 
under Section 27. " ••• 
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SE!Cliioontation pemit covering the entire pipeline area, we are again limited 

to matters Mrich are subject to oontrol by such a pemi t. A review of the 

testim:my and the briefs does not reveal any major objections to the nethod 

of oontrolling erosion during cxmstruction. There are, of course, questions 

about the need for the project and intense dissatisfaction with the oonstruc­

tion taking place at all. We believe, however, our role does not extend to 

those ooncerns previously dealt with in another forum. Our view is the sane 

with regard to any matters which the Pa. Fish Ccmnission could have litigated 

based on oonoerns which it had. 

'!he appellant Bucks County argues that, at I'IOst, the P.U.C. authorized 

a 3, 000 foot oxridor for the pipeline and that the line can be ordered IOOVed 

by DER any place within that area. While we agree that to the extent a dlange 

was deemed necessary to protect streams or prevent erosion and sedimentation, 

this is true. The appellant, however, having the burden of proof, has not shown 

exactly what ncvenent within the corridor would be in order.10 I.E.C. has 

developed by extensive work, a program for crossing the streams with the pipe­

line 'Ul'lder the stream bed and for detecting any leaks whiCh may occur while the 

pipeline is in operation. No matter what precautions are taken there can be 

oo guarantee that accidents or unexpected problens will not occur. It is easy 

enough to pinpoint areas where more precautions could be taken. 'Ibis is easily 

done regardless of l:lcM much care or plarming has been done on the matter. A 

ooncrete coating, for example, can always be argued to be insufficient for a 

stream crossing as required on all but minor streams in this case. 

We are satisfied that the precautions taken or to be taken at Stream 

crossings ~e reasonable 'Ul'lder all of the circumstances. 'Illat is not to sey, 

that no better or safer nethod could possibly be devised at any cost. '!bat does . 
oot appear to be the case, nor is it required. 

OUr view with regard to the previous deteJ:mi.nations made by the Delaware 

River Basin Ccmnission,ll to include this project in its CXJ11Prehensive plan are 

, 
10. We, of course, appreciate the problem faced by appellant if it must, 

in effect, redesign a pipeline project of this magnitude. The problem is 
that this Board is in no better position to do so without evidence fran the 
party that alleges that it should be changed. The appellant is the only 
logical party to do this inasmuch as DER does not agree that any· changes 
are needed. -

11. We note that the DRBC decision approving this ~reject stated that it 
was subject to all conditions .irrq;losed by DER. We believe the .pennit regulations 
'Ul'lder discussion here are themselves DER "conditions? to I.E.C. interpretation. 
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the sane as :indicated regru:dj.ng P.U.C. action. It is a matter -we have om-

sidered along with all of the other evidence. 

One final matter deS&VeS our attention. I.E.C., the :intervenor, .has 

relied as evidence upon the Envirollmental Impact Statenent for the project 

prepared by the Pace Engineering Ccmpany and approved by DRBC. We received the 

report in evidence when offered by the Pres.ident of I~E.C. under the Unifonn 

Business Reco:rds as Evidence Actl2 and as a public reoord, both of which are 

exceptions to the hearsay rule in Pennsylvania. We believe that i.nasnuch as 

the President of the canpany is deaned the custodian of all cmporate business 

xecords and this Board can take administrative notice of arrz public doclmmt, 

which this became when filed with a pmlic agency; the report qualifies as 

properly admitted evidence for bot,h reasons. 

CCNCLUSICNS OF LAW 

1. The Board has jurisdiction as limited hereinbefore, over the parties 

and subject matter of this proceeding. 

2. Where appellants, having the burden of proof, allege that <Xllldi­

tions should be added to or changes made in an authorized major pipeline pro­

ject, they must daronstrate with exactness the changes needed as they relate to 

sedimentation and erosion and stream crossing plans, ~ the appeal is fran 

pennits authorizing the sane. 

3. DER has properly issued an erosion and sed.inentation pennit and 

Dams and Encroachments penni.ts as attended to I.E~C., intervenor in this prooeedinc..:., 

for the construction of an oil pipeline. 

4. DER' s action after technical review of the application and sup-

pPXting data for the· instant Dams and Encroachments Pennits and the Erosion and 
I' 

Sedi.Irentation Control Pennit, ai)d its approval of the said pennits adequately 

protected the environmental interests expressed in Article I, Section 27 of the 

Pennsylvania Constitution. 

5. Resolution of issues such as coal versus oil, pipeline versus rail­

road, and possible federal allocation of oil, general pipeline location, and 

' 
need are not within the jurisdiction ambit of the Pennsylvania Depa.rt:Ioont of 

Envirorurental Resources and, therefore, not properly before the Environmental 

Hearing Board. 

12. Act of May 4, 1939, P. L. 42, 28 P.S. 9l(a). 
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... 

ORDER 

AND N:M, this 29thday of Sep1:.er!t>er, 1975, the appeals of County of 

z.t:mt.gc:mecy, f.Dntganel:y County Ccmni.ssianers, Ccmnissioners of '!he County of 

Bucks, STOPS, ani the Board of SUpervisors of Springfield 'l'c7.mship are hereby 

dismissed ani the action of the Department of Envirormental Resources in the 

above matter is hereby sustained. 

DMED: Sept:erti)er 29, 1975 

llj 

I' 

R. DEtmRI'H 
loSitler 

I 
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·, In the Matter of: 

w· 
~ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
IJ 2 Market Street 

Harrisburg, Permsylvania 17101 
(717) 787-3483 

JOSEPH C. DELENICK d/b/a 

Docket No. 75-066-D 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Joanne R. Denwarth, Manber, Septallber 30, 1975 

DIOCUSSIOO 

This is an appeal fran an order of .the Department of Environnental 

Resources direc:tin;J the appellant to cease all operation of his landfill am to 

take certain s;teps to tel:minate the operation. At the hearU!g in this matter 

the· Depart:m:mt m:wed for surcmary jwgment on the gramd that a:A?EUlant had ad-

' 
mitted he was operatir¥;J without a perinit as required by the PennsYlvania Solid 

waste Managenent Act, 1\ct of July 31, 1968, P.L.~ 788, 35 P.S. §6001 et seq., arXl 

that the order is tll3refore valid as a matter of law. Because of appellant's 

assertion at the hearing that he had applied for a- pemdt, the examiner di.rec:ted 

the t:.akinq of test.:iroony as to the s~tus of a~l.ant's aR>lication. Althoogh 
I . 

that te.st.:imony indicated that a~t was rot mak.iJx] any real effort to cbtain 

a pennit, the examiner reserved judgment as to whether or not the Depa.rtioont's 

r~ request for sunnary judgment should be granted sjnp1y on the ground that 

appellant did not have a pennit, ani heard te.st.:imony frana witness for the Depart~ 

ment as to the operational violations at appellant's landfill. That testimJny, 
. . ..; , . 

which consisted of sl.ideS ani cx:mrentary by the Department's inspector of solid 

waste disp:lsal facilities in' Schuylkill County, showed numerous violations of 
-

Chapter 75 of the Department'fi Rules ani Regulations, 25 Pa. Code §§75 et seq., 

governin; the operation of lanifills. It appears on cross-examination that seine, 
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though nowhere near all, of these defects had been oon:ected by the time of the 

hearin:J. However, as we are decidi.r¥] this case simply on the grourXl that aJ;.Pellant 

does not have a pennit am is not taking aRJropriate actial to see that he gets 

a pel:Illit, it is unnecessary far us to consider further the operatiooal violatioos 

that exist at the landfill. 

The Department in this case asked far am received an admission f:ran 

the appellant that he does not have a pemit to operate his landfill. ~ewe 

recognize that a pennit is absolutely required by §7 of the Solid Waste Manage-

nent Act, sup:zoa, we will not, especially at this relatively early stage of the 

application of the law, uphold a cease am desist order solely because of the 

lack of a pel:Illit where it is shown that an appellant has an applicatioo far a per­

mit pendj.nJ am is diligently acting to obtain that pel:Illit. Here, however, the 

facts irxllcate that the appellant made a token gesture of canpliance by applying 

far a pel:Illit in .August . .of 1974; but since l::lein; info:cnecl-t:hat -the applicatioo 

was incarplete, he has taken no significant action (despite his asserticn that 

he intends to canply with the law) to obtain a pennit. AI,:parently, he believes 

the lan:ifill will be full :in al::olit six more rronths of operation am, therefore, 

he does not want to go to the trouble am expense of changing his operatial so as 

to secure a pennit. (The Depart::m;m.t1s witness, however, believes that the landfill 

has three oore years of capacity am that appellant intends to go on operating.) 

Umer the facts of this case it is clear that the 1 appellant is violating the pro­

visions of the Solid Waste ManaganentJ Act by operating without a pe:cnit am that 

the Departrrent IS ozder must be upheld on that gr0um alone. 

FINDJN;S OF Fl\Cr 

1. Appellant is the owner am operator o"f st. Clair Landfill at 601 
I 

Wade Road, St. Clair, Schuylkill COI.mty, Pennsylvania. 

2. Appellant does not have a pemit to operate his lal'rlfill. 

3. After conferring with_ Department persormel in the sunmer of 1974, 

appellant sul:mitted a partial application for a pe:cnit in August of 1974. 

4. The Depart:m:mt returned appellant 1 s pe:cnit with a letter telling 

him that it was inc:x:ltq;>lete and that he wtUld have to sul:Init a canplete applicatioo. 

5. Although appellant at one point engaged an engineer for the rmPOSe 

of devisin:J a plan of c:p3ration that wtUld meet the requiranents of the Department 1 s 

Regulations, the appellant has taken no further action to devise such a plan or 

to file a ccmpl.ete apPlication with the Department. 
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CXN:UJSIONS OF I.AW 

1. The Board has jurisdiction over the subject matter of this action 

and over the parties. 

2. Where the a:weJ,lant is operating a sanitaJ:y landfill witlx:Jut a 

peii!Ii.t and, after the filing of an incarq;>lete awlication, has taken no further 

steps to secure a peii!Ii.t fran the Department, the appellant is violating §7 of 

the Pennsylvania Solid Waste Manaqarent Act and,therefore, the Deparl::llelt's order 

to cease operation of the landfill and to fol.lc:M certain tel:mination procedures 

must be upheld. 

AND N:M, this 30th day of sept:aOOer, 1975, the Department's m:der to 

the appellant directin:J h:im to cease all operation of his landfill and to take 

certain t:el:nlil'lation procedures is sustained, and the aweaJ. is disnissed. 

I 

Dl\'l'ED: Septanber 30' 1975 
vf 

I 

PAULE.~ 
ChaiJ:nan 

Msnber 

. ,.... 
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In the Matter of: 

• ' . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEA.RING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, PeMsylvania 17101 
(717) 787-3483 

BErHLEHEM STEEL CXlRPORATICN 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 

ADJUDICATION 

BY Paul E. Waters, Chab:man, Issued October 3, 1975 

75-077-W 

This matter cx::rnes before the Board as an appeal fran the refusal of a 

variance extension by the Departlrent of Envirornnental Resources, hereinafter DER, 

which was requested by. Bethlehan Steel Co:rp. appellant, for its steel manufacturing 

operation at Bethlehan, Pennsylvania. The extension was denied by DER because 

' appellant is alleged to have failed to meet three requirements of the Regulations 

to qualify. Appellant needs the standby capacity generated by ll coal fired 
I 

boilers which it can have only if the extension is granted. 
~ 

· FINDINGS OF FACr 

1. The appellant, Bethlehem Steel Corporation, is engaged in the manu­

facture of steel and steel products at a plant located in Bethlehem, Pennsylvania, 

and in other locations in Pennsylvania and elselflhere. 

2. On September 19, 1972, Bethlehem Steel Corporation petitioned DER for 

a variance for 22 coal and/or cake. fired boilers at its Bethlehem, Pennsylvania 

plant. In its petition Bethlehem Steel Corporation stated that the boilers were to 

be taken out of operation by the end of the variance period and replaced by .•a new 

high pressure boiler then under construction which was to be fired primarily by 

blast furnace gas and lCM sulfur No. 6 oil. 

3. On August 8, 1973, DER issued its Order Number 73-701-V granting a 

ta!;lorary variance to pennit the use of ·these boilers until July 1, 1974. 
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4. On April 16, 1974, Jrore than tw:> llDlths prior to the expiration 

of the original variance, Bethlehem Steel Corporation petitioned the Ccmocn­

wealth of Pennsylvania, Depart:nent of EnvirOnmental Resources for a tw:>-year 

renewal of the temporary variance for 11 of _the coal fired boilers. 

5. On May 24, 1974, IER sent Bethlehem a letter requesting additional 

.i.nfonnation on particulate loadings of the ani.ssicns fi:an the boilers, inquiring 

why no plans for a:npliance were sul:Jnitted with the petition for renewal am 

questioning the failum of Bethlehem to state when cxmpliance with IER's Regu­

lations 'WOUld be achieved. In addition, DER also suggested alternatives for 

Bethlehem to CXIIlSider, including another ail fired boiler or air pollution cxm­

trols on the 11 coal fired boilers. 

6. Bethlehe.n replied to DER's letter of May 24, 1974, on June 12, 1974, 

am reiterated that there were problems with getting a gUaranteed source of fuel 

oil. Bethlehan stated that the 11 coal fired bOilers were needed because tile 

new high pressure boiler was not yet up to design capacity, and they were neces­

sary to supply Steam when other boilers, which cxmply with IER's Regulations, are 

taken out of service for repairs or inspections. Bethlehem further stated that 

at the end of this period they intended to discxmtinue using these boilers, am 

therefore did not need a plan for canpliance. 

7. On October 18, 1974, a meeting was held betweer: Bethlehan and IER 

to discuss,intezo aZia, the petition for extension 
1
and renewal of the tanporacy 

I 

variance for the coal fired boilers, hololever the discussions did not resolve the 

issue. 

8. On March 3, 1975, IER denied Bethlehem's petition for the 'l'etp:>racy 

Variance Order No. 73-701-V. 

9. IER denied Bethlehem Steel eorP:>ration '·s request for an extension 

of the variance on the grounds that: 

"1) The grant of the extension \olOUld 
p~t or interfere with the attain­
ment or maintenance of anbient air 
quality standards within the tiire pre­
scribed for the attainment of such 
standards by the Clean Air Act. 

"2) The quantity and level of anissions 
fran the sources at expiration of the 
variance extension are not likely to 
cxmply with the Department IS partiCu­
late matter anission standard." (See 
Transcript, June 17, 1975, Hearing; 
Ccrmol"lWE!alth Exhiliit C-6) 

10. Inmediately following the receipt of the denial issued by DE:R, 
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Bethlehen Steel Corporation shut down the coal fited boilers and has not used 

· them to date. Appeal proc:eedings were then initiated. 

11. Bethlehem Steel Corporation has discussed the building and instal-

lation of a new package boiler at a oost of one million nine hundred fifty 

thoosand dollars ($1,950,000.00), that would use ooke oven gas and oil as fuel. 

This package boiler would eliminate the necessity of having the ll coal fired 

boilers used on a standby basis~ A request by the Bethlehem Steel Corporation 

Plant for the installation of the new package boiler is presently under oonsidera­

ticn by the Board of Directors of the Bethlehen Steel Corporation and awaits 

their approval before the work can be done. 

12. The shutting down of the coal fired boilers by Bethlehen Steel 

Corporation in CXl'!lpliance with the denial by IER of the request for an extensioo. 

of the variance on March 3, 1975, has had no substantial imnediate effect on the 

ambient air. 

13. If these 11 boilers are not available for standby use in the event 

_of emargency ?Uta(;res or in the event of a breakdown, a mill would have to be shut 

down resulting iri loss of work and wages to 27 to 52 people for a period of a 

week to ten days. Sudl breakdowns occur ·in the ordinary oourse of business. 

DISCUSS I eN 

The a:mronweal.th of Pennsylvania, Depart:nent of Envi.ropmental Resources 
I 

has the pcMer to grant t:.e'llp:)rary variances under §13. 5 of the Air Pd!Uutial COntrol 
• 

Ac:t, Ac:t of January 8, 1960 P.L. 2ll9, added October 26, 1972 P.L. 

35 P.S. §4013.5(a) Supp. 197~76 which provides: 

"The depart:Irent shall have the pcMer 
to grant tsnporary variances fran the ef­
fect of air:f provision of this act, or of 
air:f rule or regulation adopted hereunder, 
which l..imi ts the .emissicn of air:f air oon­
taminate, . and the Environrlental Quality 
Board, subject to the provisions of this 
section, shall adopt rules and regulations 
setting forth the t:eJ::ms and oonditions 
subject to which such variances shall be 
granted. Such .rules and regulations shall 
not authorize the grant of a variance 
which will prevent or interfere with 
the atta.i.nmant or maintenance of air:f 
ambient air quality standard .inp:>sed by 
Federal law within the time prescribed 
by such law for the atta.i.nmant of such · 
standard." 
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PUrsuant to this statut:acy provision, the Rules and Regulations of the 

Department of Environmental Resources provide that the CCJmonwealth of Pennsylvania, 

IER will grant a variance if the O::mronwealth of ·PennSylvania, DER firxis that: 

" (1) Such acticn will not prevent 
or .interfere with the attailment or 
maintenance of aey ambient air quality 
standard a:mtained .in this Article 
with.in the time prescribed for the 
attailment of such ambient air quality 
standard by the Clean Air Act. 

"(2) 'Ibe quantity and level of enis­
sions fran the source at the expiration 
of the tsnporacy variance are likely to 
cx:mply with the applicable standards 
of this Article. 

" ( 3) Such action is reascnable a:m­
sidering the toxicity and other effects 
of such anissions on the public health, 
safety and welfare, the meteorological 
factors affecting the dispersion of the 
emissions, the land use characteristics 
of the areas affected by the emissions, 
efforts taken by the petitioner to 
cx:mply with those orders and regulations 
of the Departm:mt which were .in effect 
prior to the effective date of this 
Chapter and which are related tO those 
a:mtaminants. which a;e .. ~ subject of 
the petition, the status of cx:mpliance 
of the petitioner, and aey other rele­
vant factors."~ 25 Pa~ Code §141.2 (b). 

Reviewing the testinOny in licjht of the above standards, we believe the 
I 

evidence does indicate that the variance would not interfere with the att:ainlrent 
~ 

of the pr:imal:y ambient air quality standard. This is oerta.inly true as to 

particulate emission quantities. '!he pr.imary standard for suspended particulate 

matter is 75 micrograms of particulate per cubic meter of air as an annual gee-. 
metric mean, with a maximum 24 hour a:moentraticn of pcu;tiCUl.ate of 260 micro­

grams per cubic meter of air. This standard appears to have been met .in the area 

of the plant for 1974. There is sane doubt, however, that the primary standard 

will be met for 1975, and .it is· ~lear the seCXlndary standard will not be.1 We have 

1. 'l'he secxmdary 100re stringent stan:lard is: 

" •• ~60 micrograms of particulate matter per 
cubic meter of air as an cinnual gearetric 
mean, with a inaximum 24 hour average of 150 
micrograms of particulate matter per cubic 
meter of air not to be exceeded 100re than 
once per year." 
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the same doubt as· to the maintenance, as ;opposed to attaiment, of the air 

standards. 

The real ~len with ar;pellant' s request for a variance, however, is 

preSented by the second reason given by ~ for its refusal. In addition to· 

requi.mng that there be oo interference with the attainment and, maintenance 

of. air· quality s~, · -~ llUlSt also be a sharing that the enissions are 

likely to c:x:ll1ply· with the applicable stanc:Jards at the. end of the proposed 

variance extension period2 and a ~lan for cx:mPliance therefore is reguired. 

· We have considered all of the evidence and find oo c:xmvincing plan m 

the part of appellant to achieVe full cx:mpliance in the future. It is true :±hat 

appellant has expressed an intention in July, 1976, to retire 11 ooal fired 

boilers OCM needed for a backup source of steal\ in the plant. It is also true 

that if the c::crrpany ~ the expenditure of $1,950,000.00 for a new oil fired 

package boiler this change over can take place in the near future. The prob-

len with all of this is that the Board of Directors of the Bethlehen Steel Corpora­

tion has not approved the expenditure and has not given aey assurance that it will 

approve the change indicated. It is therefore clear that appellant fails to ~ 

ply with the requ.ire:nents of section 141.2 of the Rules and Regulations of the 

Department and that the variance request was properly denied. The appellant has 

not presented a plan, but only a~ that a plan tr'i!r:f be forthoaning at sate 

future time-the date we are asked, to leave it} the hands of its Board of Directors 

to estab.tisti.. We are oot disposed to do that. In fact the appellant will be in 

the same positim in July,· 1976, as it is today unless the Board of Directors 

decide to change the status quo. It is, ~ly, this same Board which failed 

to solve the present problen that brings this matter before u::¥ prior to the 

expiration of the previously granted variance. It was then and is n:::111, within 

their J.XMer alone to change the, intentions of the Bethlehen plant managers into a 

plan in cxnpliance with DER Regulations. 

2. §l41.2(b) provides: 

11 (b) The Department .will grant aey 
petition for a tanporcu:y variance, in whole 
or in part, upon a review of the petition 
and accmtpanying material, and upon aey ad..: 
ditional investigations \\hich the Depart­
ment may ronduct ••• 11 
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We believe that any hardship faced by appellant is of its own crea­

ticn i.nasnudl as it took nb oonc::rete steps to assure that the quantity and 

level of emissions fran the ll ooal fired funlaces are "likely to ccuply" with 

the law. If they are to oontinue in operation past JUly of 1976, even en a 

standby basis, they are not likely to CCI!ply. If they are to be taken out of 

servioe ··.at that time with nothing to replaoe than, appellant is in as good a 

position ncM as it "WOuld be then and should have no extension. If, as appel­

lant contends, there will be a new installation in operation which is 'likely :to 

ccuply" by July, 1976, we hold that there should be sanething nore to evidence 

.·· this, than a bare hope that the Board of DirectOrs will approve it-and,if so 

approved, that it will be in time to neet the indicated schedule. 

CCNCLUSICNS OF I.A'W 

1. The Board has jurisdiction over the parties and subject matter of 

this appeal. 

2. Appellant Bethlehem Steel Cozporation ·failed to show entitlarent 

to an extension of a varianoe inasmuch as the quantity and level of emissions 

fran the ooal fired .boilers, even tb:mgh used only on a standby basis, are not 

·· likely •. to ccuply with the applicable standard at the end of the proposed varianoe 

'extension. 

3. The appellant has failed to present ~ plan for CXI!Iplianoe with the 

Air Quality Control Act and Regulations of DER at ;the exPiration of the period 
I 

for which the varianoe was requested and is there.ifore not entitled to a variance 

extension under 141.2 of the Department's Regulations. 

ORDER 

AND NCM, this 3rd day of October, ·l97S, the appeal of Bethlehan Steel 

corporation is hereby .dismissed and the action of the Department of Environmental 

Resources in refusing to extend its tanporcu:y varianoe is hereby sustained. 

BY: PAIJL E. WATERS 
ChaiJ:man 



In the Matter of: 

OORAVILLE ENTERPRISES 

v. 

~ 
~ 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Streef 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 73-433-c 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AOOUDICATIOO 

By Joseph L. Cohen, Merrber, Q::tOOer 21, 1975 

'lhis action is before the ~ en the ~ of I:bravill.e Entel:prises 

(hereinafter I:braville) fran tte action of tte Permsylvania Department of Enviral­

nental Resources (hereinafter DER) of Novatber 28, 1973, in denYing Iklraville's. 

application for a permit to operate a strip mine in Upper Turkeyfciot 'D:iWnship; 

Sc:lTer:set County, Permsylvania. 'lhe location of the p:roposed mining operation is 

within the Iaurel Hill Creek Watershed which IER has designated as a "amserva• 

tion area". '!he stated reason for the permit denial was that the prcposed operation 

'WOuld take place within a conservation area. '!he legal sufficiency of this reasm 

for denial is the main issue involved in this matter. 

For nDre than. 20 years, DER and its predecessor agencieS have refused to 

issue mine drainage permits in the Iaurel Hill Creek Watershed. Because of the 

energy crisis and the cioosequent increase in the value of fossil fuels, the large 

reserves of ooal in t.he Iaurel Hill Creek Watershed tend to be viewed by enteJ:prising 

business persons as an exploitable natural :resource that srould nCM l:e utilized. Conversely, 

conservation minded groups· and inqividuals, hunters, fishentVal'l, ecologists· and 

others resist the intrusion of mining operations into the area for fear that strip 

mining will despoil a part of the ~l'JNealth of superb scenic l:eauty. tmder 

such ci.rcmstances, it is not_ entirely su.rpri:=;ing that DER 'WOuld seek to preserve 

the watershed fran the effects . of strip mining. 
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'lhe writer of this adjulication held six days of hearings in this matter 

between o:tx:ber 29, 1974, and March 26, 1975. 'lhereafter, the parties sutmitted 

proposed f~ of fact,. cxmclusions of law ~d briefs in support thereof. 

'Ihe BJard then ol:dered the parties to sutmit additiooal briefs on .the question of 

whether the departlnent may legally deny a strip mining peDD:i.t application far the 

reason that it has declared the area in which the pxoposed Illi.nin] is to occur to be 

a "conservation area". 'lhe parties sul:rnitted briefs en this issue. en the basis 

of the foregoing, we enter the foll.owin;J: 

FIND:m:;s OF FICr 

1. ~JJ ant is D::lraville, a partnership engaged in the business of 

surface mining, located at R. D. 1, Sc:llerset, Scmm3et Cbunty, Pennsylvania. 

2. Appellee is IER, the department of the Cl:J:mD:mqealth of Pennsylvania 

xesponsible for the adninistratian and enfo~t of 'lhe Clean Streams Law, Act of 

June 22, 1937, P. L. 1987, as amended, 35 P. S. §690.1 et seq. 

3. en or about April 3, 1973, .CQraville sul:nlitted to IER Mine Drainage 

Application No. 4073SM3 to operate ·a strip mine of appraxjmately 65.17 acres in 

l1fper ·.Tur.keyfoot Ta4nship, Scmm3et County, Pennsylvania. 'lhe applicaticn pmposed 

a treated discharge to an unnamed tributazy of Iaurel Hill Creek. 'Ihe proposed 

mining. site is approximately one mile fl:an Laurel Hill Creek. 'lhe unnamed tributaJ:y 

of Laurel Hill Creek ~ a wet weather stream. SUch a stream may have either reduced 

fl.cM or no flew at all in periods of dry weather. 

4. IER has designated the Laurel Hill Creek Watershed as a conservation 

area within the meaning of 25 Pa. Code §93.2. 

5. '!he land an which D:>raville proposes to mine is CMned by Lloyd Pletcher, 

Rockwood, R. D. 3, Sanerset Q:lunty. Mr. Pletcher and appellant have entered into 

a lease whereby appellant will pay Pletcher a fixed royalty on each ton of coal 

mined. 

6. en or about Novenber 28, 1973, DER,.after reviewing I:braville's 

application and making a detailed survey of the area and after cxmsidering the 

cx:mnents and re<XIlllelXl.ations of the Pennsylvania Fish Camrl.ssion ani of the Bureau 

of Water Quality Managanent of IER, denied I:braville's mine drainage applicaticn 

as follcws: 
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"Your application for a Mine Drainage Pel:mit has been 
oonsidered. A pemi.t has been refused because the watershed 
of LaUrel Hill Creek has been declared a oonservation area. 

"If you desire 1tDt'e specific infOilllatioo an this refusal, 
please oontact this office. 

"You may, within fifteen (15) days fran the date of receipt 
of this letter, file an appeal to request a hearing before 
the Enviromental .Hearing Board on the attached notice of appeal 
foiillS. A copy of Chapter 21 of the Depart::rtent of Env.i.ron-­
mental Resources Rules and Regulations, governing practice and 
procedure before the !bard, is attached. n 

7. For many years IER and its predecessor agencies adopted a policy of 

denying mine drainage applications an the Iaurel Hill Creek Watershed. '!his policy 

was never aOOpted in the farm of a duly pranulgated regulation.· · 

s. Doraville's awlication for a mine drainage pennit did rot specific­

~ly address itself to the water ql:lality criteria applicable to Iaurel Hill Creek, 

:oor did DER' s review of said at:Plication oonsider whether the proposed treat:m:m.t 

would produce an effluent whidl would oonfonn to the criteria. 

9. '1he water quality criteria awlicable to the Iaurel Hill Creek Water­

shed arx1 relevant to the oonsiderat:!-cn of m:i.rie ·awlications are as follows: 

(1) the pH of the receiving waters shall be :oo less than 6.0 nor 

nnre than 8.5: 

(2) the dissolved oxygen content of the stream shall be :oot less than. 

7.0 ~-per liter: and 

(3) the i.mn content of the stream shall :oot be greater than 1.5 milligrams 

per liter. 

10.. '1he treated effluent proposed in the application would have a pH 

value of betltleen 6.0 and 9.0 and a max:imJm of 7 parts per million of iron. 

ll· '1he estimated value of the ooal to be mined is $15,000,000. 

12. 'Ihe proposed mining operation would have a duration of awroxi.mat.ely 

three years and would utilize the box cut method of strip mining with continoous 

backfilling of the previo'IJSlY mined cuts, although the application 'for the mining 

pennit discloses another method of mining. 
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'lhe stated xeasan for the denial of the IOravi.lle application for a 

mine drainage peon:i.t was that the proposed operation in Upper TUrkeyfoot '.l'owrlsliip, 

Sanerset CDunty, Pennsylvania, is located within a "c:onservation area", the Laurel 

Hill Creek Watershed. 'lhe stated reason for.· the denial is anbigoous. SUch azrbiguity 

is revealed by the cmtentials of the Cl:mlDnWealth in its post-l:learm] brief 

' and in i:lts reply brief. en the one ham, the ~th argues on page 12 of 

its post-hearing brief: 

"'lhere is an inherent water pollution potential :ftan 
aey strip m.inin;r activity, as testified to by the Department's 
geologist and aquatic biologists (SUill'llarized in the findin:]s 
of fact section, supra). 'lhese factoJ:s, c:oupled with the 
extensive recreational uses of the watershed, pl:Oipted the 
Department to deny the pem:i. t. 'lhe stated reason for the denial 
was that the watershed had been designated a Cbnservaticn Area­
that is, that the waters -were to be kept in a relatively 
primitive c:ondition. ~ strip mizrl.n;r in this area, 
with the quality of the water such a critical factor (N.T. 
p. 409), is incx:nsistent with the cxmcept of Cooservation 
Area as defined in the Regulations." 

en the other hand, it argues on page 2 of its reply brief: 

"By denying the pennit on the grounds that the watershed 
has been declared a cx:nservation area, the Departltlent was 
sinply stating that, in its opinicn, the specific and/or 
general criteria applicable to protect this use 'WOUld oot be 
m:!t by drainage ftan the proposed operation." 

It is clear fran the evidence that DER prodooed at the hearings in this 

matter that its review of appellant's penni.t applicaticn did :oot cxnce.rn itself 

with whether the proposed strip mine operation cxmld be cxnducted in su::h a manner 

as not to endanger I.aurel Hill Creek. Its review p:rooess never arrived at that 

point. IER m:!rely ascertained the nature of the streams in the area and c:oncluded 

that strip mi.n.in;J cnUd not take place within the Laurel Hill Creek watershed • 

.In its reply brief, en page 3 thereof, the Cl:.llm:mwealth smmarizes the test:irrccy 

of its Witnesses as follows: 

"~ gravamen of the evidence presented by the Depart­
roont's witnesses was that: (1) the potential for acid and 
iron bearing discharge was there (as it is for virtually 
every strip mine operation) : (2) the high quality and low 
buffering capacity of this particular stream presented a 
condition of critical sensitivity to the kinds of discharges 
that c:ould be expected, increasing the likelihood of degra­
dation~ and (3) the extensive, ac:t;uaZ use of the stream as a 
scenic trout stream lent great sigrlificanoe to acy degradation 
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that might result. All this goes to illustrate that the 
designation "conservation area" was appropriate and necessacy 
for this watershed, and that the high degree of water quality 
applicable to this protected use is justified. It also shows 
sareth.ing else-it shc:Ms what is at stake in the gamble of 
granting a pennit. At best, the llppellant can only shc:M that 
"'!here is reason to expect" the criteria can be met. At the very 
least, ·the designation conservation area means that the Depart­
ment IlllSt be nore o:mservative in exercising its judgment as 
to whether the specific criteria will be met." 

Clearly, the Ccrrnnnorealth is seek:i.n;J to justify a policy in which it may 

deny applications for strip mining tsntits in conservation areas. Otherwise, it 

\\'Oul.d have addressed whatever deficiencies existed in appellant's application in 

its reasons for the denial of that awlication. 'lhis being the case, we must 

analyze the pertinent provisions of 25 Pa. Code Olapter 93 to ascertain W1ether ~ 

:rules and regulations authorize IER to ban strip I11ini.n] operations in conservation 

areas. 

An analysis of the pertinent provisions of 25 Pa. Code Chapter 93 clea.1ilY· 

dem::mstra.tes that the designation "cx:mserva.tion area" has reference to one of the 

protected interests for which specific water quality standards may be pranul.gated 

for a particular stream. 'lhus, 25 Pa •. Code §93.2 provides in relevant part: 

"Water uses which shall be protected, and upon which 
the develqpnent of water quality criteria shall be based, 
are set forth, ac::cc:Ilpaili.ed by their identifying syni:x>ls, in 
the following Table 1: 

* * * 
"3.0 Rear>eation 

3.1 Boatin{J-Pc:Mer boating, sail boating, canoeing 
and :rowin:J for recreational purposes 

3. 2 Fishin{J-Use of the water for the legal taking 
of fish 

3.3 Water> Contaat Spor>ts-Use of the water for swimning 
and related activities 

3.4 Nat;uzoaZ Area-Use of the water as an esthetic setting 
to recreational pursuits 

3.5 Consel'l)ation Area-Waters used within and suitable for 
the maintenance of an area rrM or in the future to 
be kept in a relatively primitive o::mdition" 

25 Pa. Cbde §93.3 provides: 

"(a) 'lhose uses follCMed by ·an "X" in the Table in sub­
section (c) of this section were considered in detex:mini.ng the 
water quality criteria applicable to the particular waters listed 
in §93.6 of this Title (relating to designated water uses and 
water quality criteria) except where otherwise indicated in such 
section. 
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"(b) 'lbose uses followed by an "0" in Table 2 in subsec:tial 

(c) of this sect:icn ~ o:msi.dered ally where specifically 
set forth in §93.6 of this Title (xelating to designated water 
uses aiXl water quality Criteria). 

"(c) ·~e following Table 2 sets forth st:andaxd water uses 
and their synilols: 

TABLE 2 

Category Where Considered 

1.0 
1.1 Cold Water Fish 0 
1.2 Wann W:lter Fish X 
1.3 Migrato:cy Fish 0 
1.4 TJ:out (Stocking Cnly) 0 

2.0 
2a ~tic X 
2.2 Industrial X 
2.3 Livestock X 
2.4 Wildlife X 
2.5 Irrigaticn X 

3.0 /~ 
3.1 Boating 0 
3.2 Fishing __-/ X 
3.3 Water Contact Sports X 
3.4 Natural Area X 
3.5 Conservation Area 0 

4.0 
4 •. 1 PcMer X 
4.2 Navigation 0 
4.3 Treated Waste Assim:i.l.ation X II 

Inasmuch as the designation "o:mservation az:ea" is followed by an 

"O", it follows that with ·.respect to partia.Uar waters listed in §93.6 of Title 25, 

there IIUlSt be a specific indication that catego:cy 3.5 "conservation az:ea" 

awlies to the stream in question. Iaurel Hill creek Watershed has specifi~y been 

designated as a o:mservation az:ea by IER. 

Under the proviSions of 25 Pa. Code §93.5(c), Table 3 is set forth in 

three colums, colann 1 representing an alphabetical synilol, column 2 representing 

the itEm and colU!lll 3 representing the criteria applicable to the itan with letters 

havin;J subscripts designating the applicable criteria with reference to a particular 

itan. Ebr example, the symbol "a" represents the itan "pH" and the various criteria 

with regard to pH are des:it:Jnated "a!"• "~"·etc. 'D:lble 4c£ 25Pa. Code §93.5(d)sets 
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forth ~ to which streans of the ~th bela¥] and the various water 

quality criteria applicable to said stream. 'lhese a:re set forth in ex>lumar ·:fashial. 

with a group of letters with subscripts under each catego:cy of stream representing 

the various water quality criteria applicable to such groups. 'lhere a:re three 

such groups, group A, group B and group c. '!he- criteria a:re in the fcmn of 

.requi.rarents with regard to pH, dissolved oxygen, :ircn, tanperature, dissolved 

solids and bacteria. 

~fexring tQ Table 12 of 25 Pa. Code §93.6, we rx>te that under Zone No. 

07.108.43.11 Laurel Hill Creek Basin is noted. In the ex>lUilll relating to exceptions 

to general water use list, with regazd to tbe Iaurel Hill Creekl\'e find the synbois 1.1, 

3.1 and 3.5. 'Ihese synix>ls indicate that water uses with regazd to ex>l.d water fish, 

boating and oonservaticn areas exist in the laurel Hill Creek W:l.ter.::BaSin and should, 

therefore, be protected, in additicn to other categOries of water use. With re:Jard 

to specific criteria, Table 12 indicates that laurel Hill Creek Basin falls within 

group A and that with refererx::e to water quail ty criteria "b_t" and "b8", usually 

part of group A, these specific criteria a:re deleted. In addition, it is 

neoessaJ:y to add to group A specific criteria "b
6

" and "v
1

" referring to a 

dissolved oxygen value of no roore than seven miligrans per liter and to amalia 

nitrogen of not ncre than .5 mil.ligrans per liter. 

Nothing in 25. Pa. Code <llapter 93 nor any other provisions of any regulation 

prarW.gated by tba Environmental Quality l:mrd ccnfers upon DER the autoority to 

ban strip mining activity in conservation areas. '!hat chapter only provides for 

water quality criteria applicable to waters of the CcmiDIVealth. 'Ihese regulations 

afford ro public rotice of any. intent on the part of IER to ban all strip. mi.n:in;J in 

ocnservatian areas. If DER wishes to implement a p:>licy which would ban strip 

mining in conservation areas, it ImJSt first cause to be adoptecLa regulation by 

the Envirammtal ()Jal.it:y ·Board in a matter consistent with the provisions of the 

O:mn:mwealth Itx::utents lal, Act of July 31, 1968, P. L. 769, No. 240, as CIDeOOed 
.. 

45 P. S. Sll01 et seq. (1975-1976 pp.) Fail!Jre to reduce such a p:>licy to a duly 

pranulga.ted regulation prevents the p:>licy fran being utilized as a proper reason 

for denying a strip mining pennit. Carpare Neu!port Homes, et aZ v. Kassab, et aZ, 

17 Pa. Comonwealth ct. 317, 332 A.2d 575 (1975). 
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i'hil.e DER piedicated its d:isappJ:oval of awellant's mine drai.naqe appli­

catial .upon an inproper basis, it does not follCM that appellant is entitled to 

a pellllit. '!here is insufficient evidence before us to nake a decision on whether 

appellant should be granted a pemi.t. 'ihe Bppellant is entitled, lolever, to 

have its pemdt application reviewed by IER en the basis of whether its proposed 

operation would be consistent with mainta.in:ing the quall ty of the water in I.aurel 

Hill Creek for which the applicable water quality criteria have been designed. 

'N:! will thel:efare·remand.this matter. to'DER to.evaJ.uate··appelJant,$ .. applicatial 

- --in· light o£ the. ~:·o:t~·- 93 :of Title· :25>of .the .PeailsYlvania ··· 

Q:lde. In such review, DER is ~ to deal with the specifics of the application 

before it, not on the basis of whether. 1;his 'WOUld open the entire LallllSl.Bill 

Creek Watershed to strip mining •. Iil other "WOrds, it IIIU.St look to the merits of 

the application before it and deteJ:mine whether that application 'tdll or ld.ll.not 

discharge an effluent which will result in degradation of the water quality of 

.I.aurel Hill Creek in teims of its protected uses designated under 25 Pa. OX3e §93.6, 

Table 12, Zone lb. 07.108.43.11. 

Because the I.aurel Hill watershed has not been opened to m:in:ing for many 

·yea:i:s, the prospect of granting a pemi.t to strip mine in this area has generated 

myriad let:terS directed ~ the Ebard urging it; to· di.sniss appellant's ~. · 

H:Jwever we.ll-intenticned these oor.respondents were, this Board can ally adjudicate 

matters before it on the basis of the application of facts addlx:ed at an evident.ial:y 

l:learinJ ccnfo:cnable with the requ:irarents of the Mn:inistrative h;Jency raw, Act of 

June 4, 1945, P. L. 1388, as amended, .71 P. s. §1710.1 et seq. in relation to 

the applicable law under which DER purports to act. For the Board to decide 

im);:ortant issues bmught before it on the basis of the pratptings of mati:lers of 

-the public .wc:W.d not be consistent; with the quasi-judiciaZ nature of the Board's 

:functiOns. It is, in cur view, the legislature to whan the public IIUlSt look to 

set or change publlc policy-not this Boal:d. 
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1. 'Ih.e Board has jurisdicticn over the parties and the subject matter 

of this proceeding. 

2. A DER policy, rot reduced to a duly pranul.gated regulaticn, which 

denies applications for mine drainage pe.nnits in ccnservati.on areas, as defined in 

25 Pa. Code §93.2, is. a legally :irnpennissible basis up:m which to deny a pennit. 

3. tllere it a~ that IER did not evaluate a mine drainage peonit 

applicatioo in teims of whether the proposed method of operation will produ::e 

an effluent w:hich will meet applicable water quality stimdarqs, the Board will 

remand the matter tO DER to l1Bke such deteJ:mi.nation. 

ORDER 

AND NJW,. this 21st day of OCtober, 1975, the appeal of llJraville 

Entel:prises fran the actioo of DER in denying it a mine drainage pemit to operate 

a strip mine in riPPer TUrkeyfoot Township, Sanerset Cetmty, ·Pennsylvania, is hereby 

sustained, and ~s matter is llereb:( ~ed to DER to review Application No. 

4073SM3, sui:Jnitted by llJraville EnteJ;prises, in a mamer oonsistent with this 

adjudicatioo and shall either grant or deny a pexmit to D:lraville Enterprises 

on or before Deoel:ri:ler 22 , 1975. 

P E. WATERS 
Chairman 

L. CXEEN . 

. JAr • T-" ,_,. "...£_ ,../1"'-

Jl.rd'EI): OctdJer 21, 1975 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Anucx 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

In the Matter of: 

Gt.ENN I. ·SIBLEY, t/d/b/a SIBIEY ~ 
and CI111UCN AREA· AI1lHORI'lY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
. DEPARTMENT OF ENVIRONMENTAL RESOURCES 

By the :&:>al:d, Oct:d:ler 21, 1975 

Docket No. 73-16<>-C 

<h M:ly 9, 1973, the Ccmronwealth of Pennsylvania, Depa.rtnent of 

Ehvi.rormmtal Resources (hereinafter DER) issued orders to Glenn I. Sibley, 

t/d(b/a Sibley Builders (hereinafter Sibley) and to Clarion Area Atlt:OOrity 

(hereinafter .the Authority). 

In these orders DER directed Sibley and the Authority to cxmstruct a 

previously authorized sewer extension whi.tlh would cr:mvey seWa.ge :fran a subdivision 

krJ:Jwn as ApplsoiCOd Valley, situate in ~ 'lbwnship, Clarion County, Pennsylvania, 

to an existing sewage treatment plant owned and operated by the Authority. 'Ihis 

cxmstructioo was to be o::mpleted within 90 days of the date when Sibley and 

the Authority received said Ordel:s. 

Both Sibley and the Authority filed tirooly appeals to this Board fran 

these ol:ders. In addition, the Authority filed a petitioo for a supersedeas 

~ the enforcement 9f the order issued to it. 

~ scheduled a hearing oo this petition for supersedeas which was to be 

held on June ll, 1973 •. 'Ihis hearing was cxmtinued: on June 20, 1973, DER and 

the Authority entered a stipulation in which it was provided that :oo enforcement 

action 'WOUld be taken against the Authority for violation of the order of May 9, 

1973, until a hear.ID] -on said petition coUld be held. Altb:::lugh a hearing on tlris 

petition for supersedeas was never held, we were :ootified by oounsel for DER on 
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Januacy 24, 1974, that IER had agreed with the Authority_ that there would be a 

supersedeas, pendin:J the resolution of its appeal en the nmits. Sibley was oot a 

party to the petition for supersedeas nor was he a party to the agreetelt for a 

supersedeas. We nrust assure, l:xMever, that Sibley was a beriefici.aJ:y thereto since 

we are unaware of acy further action taken against hUn by DER for violation of the 

order of May 9, 1973. 

()} March 1, 1974, we entered an order by which these appeals were ccnsoli­

Oa.ted under the caption "Clarion-Sibley v. Ccmlorwealth of Pennsylvania, Deparbnent 

of Enviml'lllelltal Resources," E8B Docket No. 73-16G-B. 

On July 24, 1974, a hear:ing was held in this matter before IDuis R. 

Sal.anDn, E:squim, Hearing EKaniner. At the oonclusi.bn of the presentaticn of 

testi.nony on that date it was agreed that the record sbJul.d ranain cpen until 

August 15, 1974, so as to pe:onit DER to take apprcpriate action to include M::moe 

Tc:Mnship, the mmicipality in which Al;:pla«:Jed Valley is siblate, as a party to· 

this matter. 

On or at:out. Septanber 18, 1974, we received written notice fran DER; 

t:tu:ough its counsel, that on A1J3ust 20, 1974, DER issued. an order to M::moe 'Dlwn­

ship, in which M::moe 'l'cMnshi.p was directed to (1) enter into a binding agreement· 

with the Authority by which M:m:oe 'lbwnship was to corwey and the Authority was 

to accept and treat all sewage fran Appla«:JJd Valley1 (2) begin cxmstruc:tion of 

the same sewer· extension which Sibley and the Authority ~ ordered to oc:nstruct 

within 90 days of the date when M:ml:oe Tc:Mnship received said order1 (3) CCilplete 

cxmstruction of said sewer extension within 180 days of the date when it received 
. 1 

said order. In this same mtice, oounsel for DER SUJgeSted that a further hearing 

in this matter be schedui.ed. Thereafter, new oounsel for DER entered. his awearance 

and en October 29, 1974, this suggestion was withdrawn. 

Heari.n] ~ Iari.s R. Sal.anDn sul::mitted a propcsed adjudicaticn 

that is being aOOpted by the Board with a fat m:XI.ificaticns. 

1. M:m:oe '1\:Jwnship did not file. an a~ to this Board fran said order. As 
such, said order became "final" as to M:mroe Tc:Mnship and it becaire an adjudica­
tion as to M:lnrce Township. See Section 20 of the Act of Dece!IDer 3, 1970, P. L. 
834, No •. 275, which emended .the Adnini.?trative Code of 1929, .P. L. 177, as amended, 
71 P. s. §51Q-2l(c). SeealAJo the 1\dm:inistrative hJe.ncY LcM, Act of June 4, 1945, 

·P. L. 1388, as~. 71 P. S. §1710.2(a) •. 
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1. On Septetber 18, 1962, and for soue t:iJre prior thereto, Willian 

Flanagan (hereinafter Flanagan) and his wife and lbbert MeJ:ryman (hereinafter 

.Mer.rym:m) and his wife were the cwners of a tract of land which is situate plrtl.y 

in Mlnroe 'lbwnShip and partly in Clarion Tolonship, Clarioo Cl:Junty, Pennsylvania. 

'lhis tract of land was subdivided by or for Flanagan and Merryman. '!be resultin;J 

subdivision was called Appla«xxl Valley. 

2. At various times prior to 1966 Flanagan and Men:yman sold betM!en 

lS and 20 lots in this subdivisim and banes were built on these lots. 

3. 'lhe Authority ;i.s a m.mi.cipal authotity duly organized and existing 

under and by virtue of the M.micipal Aiithorities Act of 1945, Act of May 2, 1945, 

P. L. 382, as amended, 53 P. s. §301 et seq. itbe consti:tuent muni.cipa4ties of 

the Authority are Clarion l3arotJ3h and Clarion 'ltlwnship. 

4. 'lhe Authority owns and operates a set~age t:reatxrent plant which is 

situate in MJnroe Tamship. If Applewood Valley would be sewered, it is nmt 

logical and feasible for the sewage fran AppJ..ewood valley to be treated at this 

sewage treatment plant. 

s. In Decanbei- 1965, Flanagan oc:mnunicated with the Aut:OOrity and 

inquired as to whether the Authority would treat sewage fran Applewood va.l.lSy at 

its sewage treatment plant. 'lhe Authority was willing to accept such sewage 

p:rovided that Flanagan would expend the :furds necessary to oonst.ruct and install 

~ necessary sewage oonveyance lines. 'lhe Autlxlrity retained H::Mard w. wanrl.ck, 

its engineer, to prepare a study for Flanagan as to the oost of oonstructi.ng and .·. 

installing a serr;er line fran Applewood Valley to said sewage treatment plant. 

Mr. wamick CXJ'll>leted such a smiy and sul:mitt:ed it to the Aut:OOrity. No further 

acticn was taken either by Flanagan or by the Authority at that _time.' 

6. Sibley first became inlolved :with Applewood Valley in 1966 when 

he oontracted to build a b:::ma on a lot in Applewood Valley CMned by a pm:haser 

fran Flanagan and .Mer.rym:m. rater in 1966, he became directly invOlved with 

Flanagan and .Mer.rym:m when he purchaSed a lot in Appla«xxl Valley fran them, built 

a b:::ma on that lot and later sold that b:::ma.. · 
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7. · ~ relationship between Sibley .and Flanagan and M:!rJ:ynian was 

fonnal.ized when they entered into an agreement on .March 31, 1967, in which it 

was provided, inter alia, that Sibley was to inprove and develop a certain port:i.on 

of Applewood Valley, including the rrajor :POrtion of a street therein named 

Westwood Drive, that Sibley was to praoote, locate buyers for and arrange for the 

sale of lots in the p::>rtion which he was developing, that Sibley was to receive 

a r;ort:i.on of the net proceeds of any sale of a lot in the p::>rtion which he was 

developing and that Sibley would receive payrrent fran Flanagan and Mm:yman for 

:i.Irprova!ents and lot developnent as to any unsold lots. Sibley was not fonnally 

obligated by virtue cif this agreE!lla'lt to· Oc:Dstruct sewage facilities in AJ;plewood 

Valley. 'lbe only reference to sewage facilities contained therein was a provision 

that Flanagan and ~ reserved the right to establish a "smlit.ary lagoon" 

at a :POint in the p::>rtion of Applewood Valley which was to be developed by Sibley, 

to serve Applewood Valley. 

a. Bebleen 1966 and 1969, Sibley built hones on 15 lots in Applewood 

Valley. He received deeds fran Flanagan and Merryman for 13 of these lots and 

amveyed these 13 lots, together with the.lxmes which he built therelJ!X'll, to 

various purc::haserS. .Eburteen of these lots are situate along Wesblood Drive. 

9. In 1967 and 1968, the exact dates being unknown, Sibley constrlx:ted 

and installed a sewer line, 1150 feet in length urXIer Wesblood. Drive. '1hls sewer 

line was constructed to afil.ect sewage generated in the existing lxmes which he 

built along Westwood Drive. As new hates which Sibley built were occupied, he 

connected then to this line. For the reason that it was Sibley's intention that 

this line \\'ruld be eventually oonnected to an interceptor sewer owned by the 

Authority, Sibley built it acoordi.ng to specifications previously furnished by 

the Authority. '!he Pennsylvania Department of Health (the predecessor in function 

to DER) did rot autlxlrize the construction of this sewer line in a:rrj manner. 

A representative of the Authority inspected the sewer line as it was being 

constructed. 

10. At the teJ:minus of this 1150 foot sewer line, and at a p::>int on 

property owned by Flanagan and Merryman, Sibley built a lagoon into which sewage 

collected in this line flc:Med. 
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11. 1he Pennsylvania Department of Health did not authorize the 

construction and maintenance of this lagoon. 

12. In the latter part of July 1968, the ~t of Health 

arranged a meeting in an attanpt to xesolve the polluting pttblens whidl had been 

created by this partially cx:~Ipleted sewer line and by this lagoon. Present at 

this meeting were representatives of the Department of Health, Sibley, Flanagan 

and Mer.eyman, other property owners in Appl.ewood Valley, representatives fl::an the 

Authority and fl:an the office of its said en.;Jineer, and representatives fl::an 

Clarion and Monroe Townships. 

13. At this meeting Sibley stated that he lOll.d cause an additional 

850 feet of sewer line to be constructed and installed if the Appl.aolood Valley 

prope:t:ty owners woold share in the cost of the oonstruction and installation of 

the! additional sewer line nec:essm:y to cause a connection to the existing Authority 

sewer systan. !here was agreement-Dy the property . owners ..as to this proposal 

and saoo ItDn.ey .was placed in a bank acoount for that puqxlSe. 1hereafter, Sibley 

proceeded to coostruct and install the additional 850 feet of sewer line as per 

his statanent. 

14. By Iabar ray 1968, the hales which were l::leiD] built along Westwood 

· Drive were so close to the lagoon that Sibley built that be .oove.red this l.agoal 

and built a s.eccrJd lagoon, en property whidl he a.m.ed, to accx:nplish the same puzpose 

that was accxmplished by the original lagoon. 1his second lagoon was not authorized 

by the Depar1::m:mt of Health. 

15. 1he 2,000 feet of sewer line constructed by Sibley and the lagoon 

oonstru:::t:ed by Sibley are situate wholly in M:mroe Township. 

16. In 1968 either Sibley or Flanagan contacted the Authority and 

requested that the Authority make application for oonstructicn and installation 

of a trunk line which would connect the 2, 000 feet of sewer line oonst:ructed 

by Sibley to an existing trunk line in· the Authority sewer. systan. · 

17. '!he Authority autlx:>rized its engineer, the Warnick CCinpany, Inc. , 

to prepare such an application. At no time did the Autlx:>rity ever state or illlply 

that the Autb:Jrity would oontribute to the oosts of such ccnstruction and insta,Ua­

tion. 1he Autlx:>ri ty agreed to prepare the application and to be the pennittee 
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: " 
because it was well known'-fhat the Depa;:tment of Health had a requj.J:atent that 

sewage pemri.ts be issued in the name of a nrunici.palicy and because the autharicy 

wanted-the additional·custanel':'s· that sueh CCilStruction and installation would 

bring to it. 

18. On Deoember 2, 1968, the Autharicy sul:mitted an application far a 

sewerage pemri.t to the Departlnent of Health. In this application, the Authoricy 

set forth that the sewer line which Sibley had constructed woold be extended to an 

existing trunk line in the Authoricy's sewerage systan. 

In this application, the Authoricy indicated that the proposed sewer 

extension would be designed to serve the entire AJ;plewood Valley developnent and 

an estimated 30 undeteJ:mi.ned lots outside this developrent. 

19. On March 7, 1969, the Department of Health issued Sewerage Pennit 

N:>. 1669401 to the Authoricy. By the issuance of this pennit, the Department of 

Health authorized the proposal set forth by the Authoricy in its said at=Plication. 

20. When the sewer extension project which was authorized by this 

sewerage pemri.t was not undertaken as of' Septa:nber 19 69, the Department of Health, 

by its authorized representative, issued an oroer to the Authoricy dated Sel:pE!ti:)er 4, 

1969. In· this order, the Departmm t of Health directed the Authoricy to disocntinue 

the discharge of raw sewage fran the existing sewage facilities in AJ;plewood Valley 

and to inmadiately begin to construct and to c:cmplete this project. 

21. On Septanber 6, 1969, the Authoricy, by its then na.nager, James L. 

Russell, sent a letter to the Department of Health in which it was stated that the 

Authoricy was pc:werless to abate the discharge of raw sewage fran propercy and 

facilities-: over which it has no oontrol and in which it was r~ted that this 

sewerage pemri.t should either be transferred to list Sibley as the pemri. ttee or 

be irrmedia.tely tenninated. 

22. '!he Department of Health did not specifically respond to this letter 

of Septanber 6, 1969. HcMever, on Novetber 7, 1969, the Department of Health, by 

its said author-ized representative, issued an oroer to Sibley. In this oroer, the 

Department of Health relieved the Authoricy fran responsibili cy to discontinue the 

discharge of raw sewage fran said facilities and fran responsibilicy to oonstruct 

and to c:x:Jrq?lete said sewer extensicn project, and placed said responsibilicy so 

to perfonn up:Jn Sibley. '!he sewage permi. t was, however, never transferred or tenn­

inated. 
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23. 'lhe sewer extension pmject which was aut:lx>rized by this SSrie1'aqe 

pennit was not undertaken betlrt'een Novetber 7, 1969 and Mly 9, 1973. 'lhe ~t 

reason for this lack of action is that neither the .Awlewood Valley property owners, 

nor Flanagan am .f.Erryman, · nor Sibley were willing and/or able to advance the m:mey 

necessacy to undertake such pmject. 

24. · As of May 9, 1973, the 2,000 feet of sewer line which Sibley built was 

in existence and oontinued to be ±he facilii¥ in which sewage fran 15 hc:mes on 

Wesblood Drive was cxmveyed to the seoond lagoon. As of Mly 9, 1973, this seoond 

· lagoon was on property CMned by Sibley. 

25. As of May 8, 1973, inadequately treated sewage was bein;J d:isc:ha.l:ged 

to the waters of the ~th fran said lagoon. As the resUlt thereof, there 

was pollution of the waters of the Ccllm:nwealth and a camtion inimical to public 

health existed at that time. 

26. On May 9' 1973, lER iSS1Ed orders to Sibley and to the AutOOrity in 

which both were directed to begin and to oatplete the CXIlStructicn of the sewer 

extensicn project as approved by Sewerage Pel:mit No. 1669401. 

27. Sibley and the Authority filed timely cq;peal.s to this Board fran 

said omers and a hearin:J on said aweaJ.s was held on JUly 24, 1974. At the time 

of this hearing, the 2,000 feet of sewer line which Sibley built still existed; 

. this sewer line continued to be the facility in which sewage fran 15 hcmes on 

Wesbolood. Drive was conveyed to the second lagoon which Sibley constructed; that 

second lagoon still existed; Sibley cmtinued to am the propercy upon which that 

secx:nd lagoon was situate; .inadequately tl:eated sewage was being discharged to the 

waters of the Colm:>IMeal.th fran said lagoon; there was pollution to the waters of 

the Q::rrrromolealth as:.:the . .reslllt of such discl_large; and, a public health nuisance 

still existed. 

28. 'lhe Authority did rot receive title to the sewer line which Sibley 

<x:nst.rucl::ed~ 'lhe Authority has never- Iiiamt.a:ined or controlled either that sewer 

line or either of the lagoons. o.mershi.p of the sewer line is uncertain. Sibley 

was re:il!trursed, in part by the .Awlel«x:xi Valley p.r:Operty owners for the construction· 

of the line. '!hereafter, a portion of Wesblood Drive was dedicated to and accepted 

by z.bnroe _Tamship. 
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29. Iming the o:JI.n'Se of this hearing it was disclosed that the 

Authority had awlied far a Federal grant to gai.IL p1rti.al funding for 1 intezo 

aZia, this sewer extension project. However, there was at that time m indiCation 

as to the status of that grant awlicaticn. 

30. At the cx:nclusian of this hear:in], the parties agreed that the 

record srould remain open until August 15, 1974, so as to penni.t IER to take 

action to inclu:le Mmxoe '.ItlWnship, in saoo fashion, in this matter. en or about 

Sept:arber 18, 1974, we :received written notice fl:an IER that an August 20, 1974, 

.IER issued an order to M:mroe 'ltMnship, in which M:mroe '.ItlWnship was. ~ to 

(1) enter into a binding agzeement.with the Aut!x>rity 1::¥ the tems of which 

!blroe Township was to cxmvey and the AutOOrity was to. acx::ept am treat all sewage 

. fran. Applewood Valley; (2) begin cx:nstructian of the same sewer extension which 

Sibley and the Authority were ordered to cx:nstruct, within 90 days of the date 

when lobm:oe TcMnship received said order; (3) ccnplete cx:nstruction of said sewer 

extension within 180 days of the date when it :received said order. MJnJ:oe 'l.'\::lflm­

ship did not file an appeal to this Boal:d fran said order. 

Drs:t:JSSICN 

We begin our discussion 1::¥ looking to the posture of Sibley in this 

matter.2 It is the position of IER that the legal autOOrizaticn far its order 

that Sibley begin and ca~plete cx:nstructian of this sewer extensicn is cx:ntained 

in Section 31~ of 'lhe Clean Streams Law, Act of June 22, 1937, P. L. 1987, as 

amended, 35 P. s. §691.316. 'Ibis section provides as follcMs: 

"§691.316 Iesp::msibilities of J.armmers and land occupiers 

. "When~ the Sanital:y water :eoarci3 :fiids that pollution 
or a danger of polluticn is result:in] fran a condition which 

.. exists en. land in--the ~th the board may order the 
laOOcMn.er or occupier to correct the condition in a marmer 
satisfacto:r;y to the board or it; may order su:::h owner or occupier 
to allCM a mine operator or other person or agency of the 
CCJmcnwealth ao:::ess to the land to take sudl action. For the 
purpose of this secti.cn, 'lanOOwner·' inclu:les any person holding 
title to ·or having a proprieta:r;y interest in either surface or 
subsurface rights. 

2. 'lhe order tx:i Sibley fl:an the ~t of Health,. DER's predecessor in 
. functicn, dated Nove:nber 7, 1969, . which was never appealed cy Sibley, dixected 
Sibley to do exactly what he was directed to do in the order of May 9, 1973. If 
it were not for the fact that at the hearing on July 24, 1974, DER cy its coonsel., 
stipulated in effect, N.T. 113-114, that this. earlier order was discxmti.nued, we 
would have declined to take jurisdiction of this matter as to Sibley, since the 
May 9, 1973, order to h.im did mt alter his pre-existing obligation. 

3. IER assl:llled the flmctions of '!he Sanita:r;y water Boal:d in this regard as the 
result of the enactment of Section 20 of the Act of' Decanber 3, 1970, P. L. 834, 
No. 275, which amended the Jldm:inistrative Code of 1929, P. L. 177, as emended, 71 
P. S. §SlG-1 (22). 'Ibis transfer of functicns was effective Jahua:r;y 19, 1971. 
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":FOr the pm:pa;e of oollect.irxJ or reoovering the 
expense involved in con:ecti.ng the coodition, the OOan:l 
may assess the am:runt due in the same manner as civil 
penalties are asSessed llOOer the provisions· of section 605 
of this act: Provided, .hc:Mever, 'lhat if the OOan:l f:injs 
that the. c:andi tion causing pollution or a danger of poilu­
tim resulted fran mining operations oomucted prior to 
January l, 1966, or, if sl.lbsequeint to Januazy l, 1966, umer 
circunstances which did not require a per.mi t f:ran the Sani­
tacy water Board umer the provisions of section 315 (b) 
of this act as it existed under the amendat:ocy act of 
August 23, 1965 (P. L. 372) , then the am:runt assessed shall 
be limited to the increase in the value of the p:roperi:¥ 
as a- result of the oorrection of the oondition. 

"If the board finds that the pollution or c:'1arger of 
pollutioo results f:ran an act of God in the follll of sediment 
fran land for which a CXJiplete CCilServation plan has been 
developed by the local soil and water conservation district 
and the Soil Co~tion S&vi.ce, U.S.D.A. am the plan 
has been fully inpl.Em!nted and maintained, the l.ancbmer 
shall be excluded fJ:xm the penalties of this act.'! 

In the aweaJ. docl.rnent filed by· S.ihley, it is oontemed on his behalf 

that he never cwned Aj;:plewood Valley, that he was merely a oontract builder 

and developer for Flanagan and Mer.ryman,_ that he did not undertake the responsi­

biliqrm--sewer ApplE!WObci--vaJ.ley-_,ana--tbat ·hef:s··llOt-a "lanebwnet' as defined in 

Sectioo 316 ·of 'lbe Clean S:t;reans Iaw, supra • 

S.ihley blti.lt 2,000 ·feet of sewer line under Wesb;ood Drive WJi1thout 

a:ey authorization fraU the Pennsylvania Depart:Irent of Health. 

It is d:wious that he qid this to" assure!' prospective ~ers alOD;J 

Westl«lod Drive that they would have no sewage problems. What S.ihley"ac:o::rtpl.ished' 

by his actions was a transfer of the s&~age problans f:ran ooe portion of Apple­

wood Valley to another portion. 

Sibley built bt'O lagoails as the receivin] point for this sewage. 'Ihe 

sec:cnd lagoon l@S built on property which he owned. 'Ihe secxmd lagoon is still 

in existence and Sibley has never divested him;elf of title to the land upon 

which it is situate. 

At all times material to this mat~before and after May 9, 1973, 

-the date of the DER order to Sibi~-inadequately treated sewa~ has been discharged 

to the waters of the Ccltm:lnwealth fran this seoond lagoon. As the result 

thereof there has been polluticn of the waters of the COTm:lmlealth and this is 

and has been a public health rurisance. 

'lhat which is necessary to .inpose a duty upon S.ihley under Section 316, 

supra, to wit, a finding that pollution or a danger of polluticn is resulting f:ran 
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a oonditicn which exists on land in the Omtmwealth (this noondition" being 

the seoond lagoon) has been nade by IlER and is cxmpl.etely SUJ;IX>rted by the 

evidence. 

Sibley has made m atl:alpt to challenge the constitutionality or the 

cq:plicability of Section 316, supra, in the context of this case. 

We hold that Secticn 316, supl'a, is cq:plicable to Sibley. See 

Depazotment of EnviPorunentat ResoUZ'aes v. HaZ'fTIUth, EHB Dxket No. 72-333 (issued 

February 5, 1973). 

We also hold that Sibley has created a public health nuisance by 

his activities in this matter. As such, the Ilepar1:llent oould have availed 

itself of the remedy set forth in Section 20 of the Act of Deoenber 3, 1970, 

SUpr'ar 71 P. s. §51D-17(3), to wit, the issuance of an order to Sibley to abate 

and rem:)Ve this nuisance. 

It is clear that DER has the power, under Section 316, to order Sibley 

to OOJ:rect this "oonditicn" in a :rranner which is satisfactmy to DER. It is 

also clear that the entire problem, of which this "canditicn" is a part, cannot 

be oorrected rrerel.y by directing Sibley to oover this lagoon. 'lhe only practical 

solution to this enti.re pxoblem is for the lagoon to be eliminated and for the 

sewer extensicn to be constructed. 

Al. t:hou:Jh we do rot questicn the power of IER to order Sibley to construct 

this sewer extension, we cannot foresee J:XM such }:erfonnance can be physically 

accanplished by Sibley in via\' of the fact that he has no power of !:!llinent. c:k:main 

and cannot othezwise force air;/ l.andcMner over whose land this extensicn 'WOUld 

tl:avel·to- grant him the right to utilize such land for such pw:pose. 

~ problem IlllSt, hc:Mever, be the subject of a subsequent .i.zxiuil:y if, 

as and when IlER brin;3s an eriforcement action against Sibley. See Roahea BZ'os., 

Ina. v. C0TTV110711.11eaZth of Pennsylvania, _ Depazotment of EnvirorunentaZ ResoUZ'aes, 

Pa. CcmlorMealth ct. , 334 A.2d 790, 795-796(1975). At this posture, Sibley's 

cq;:peal IlllSt be dismissed. 

We turn to. a- determination of the obligaticms and the liability ef the 

Autlority in this matter. 
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lER would have us rule that the fact that the Authority was the 

pemittee on a sewerage pemli.t to oonstruct this sewer extension was sUfficient 

justification, without nDre, for the issuance of an order by which the Authority 

was required to perfo:cn sucil oonstruction. 

'!here is oo legal authority for the proposition that ooe who voluntarily 

seeks and then receives a pemit to CCilStruct sewe:mge facilities nust a::nstruct 

than. As we stated in MiZfozod-Tzwribaueroavi:LZe ANa Se11Jer Authol'it;y and MiZforod 

TObmShip~ Higman et ~~ et aZ and Batco~ Inc. v. Depa:t'tment of EnviroonmentaZ 

Resourocea# ~ nx:ket No. 73-247-W (issued May_ 7, 1974), the grant of a pezmi.t 

(to construct certain facilities) is factually and legally separate fu:m an order 

to o:mstruct certain facilities. 

DER also cxmtends that the evidence is overwhelming that the Authority 

and Sibley jointly ~ the creation of this nuisance. Hence, ~ 

to DER, it properly issued an order to the Authority. 

'Ibis position by IlER constitutes a cx:mplete reversal of the position 

whicq the Department of Health, DER's predecessor, took on Nol7'arber 7, 1969, 

when it relieved the Authority of the J:eSpODSibility to construct this sewer 

extension and placed such responsibility squarely and solely upon Sibley. 

We find not:hlng in the record which would lead us to conclude that 

the Aut:OOri ty played aey part whatsoever in the Crea.tion of the pl:Oblans in 

Applewood Valley. 'lhe Authority never authorized the construction of aey part 

of the 2,000 feet of sewer line which Sibley built. 'lhe Authority never authorized 

the construction of ei~ lagoon which Mr. Sibley built. 'lbe Authority has 

never maintained or cxmtrolled either that sewer line or either of the '.lagoons. 

'lhe Authority has constructed oo sewerage facilities in Applewood Valley • 

Vllile it is true that the Authority would be the beneficiaxy of a 

cxnpleted sewer extensicn project, the Authority has, at all times relevant to 

this matter, made it cx:n;>letely clear that full construction of this sewer ext:en= 

sicn by Sibley, Flanagan and~ or~ ;r:epresentatives, was a oondi.tion 

precedent to any direct action (other than the necessary act of securing the 

sewerage pe:cnit) on the part bf the Authority. 
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We tum to the provisions of 'nle Clean Stream; Law, supra, to deteunine 

wllethe.t, notwi thstand.ip.g our ;findings that the Authority did not create the sewage 
. . . 

pollution problans in Applewcod Valley which gave rise to the.MJ,y 9, '1973, orders issued 

~ ~. tile Authority can be prc:perly required to cure these p:roblans either solely or jointly. 

'!he key section of '!he Clean Streams raw in this regard is Section 203 

thereof, 35 P. S. §691.203. It provides as follows: 

11 (a) Whether or not a municipalicy is required by other 
provisions of this act to have a pennit for the discharge of 
sewage, if the department finds that the aCXIUisition, construction, 
repair, alteration, carpletion, extension or cperation of a 
sewer system or treatment facility is necessary to properly 
provide for the prevention of pollution or prevention of a public 
health nuisance, the departrrent may order such mmi.cipalicy to 
acx:ruire, construct, repair, alter, cx:rcplete, extend, or operate 
a sewer systan and/or treatment facili cy. Such order shall specify 
the length of time, after receipt of the order, within which 
such action shall be taken. 

11 (b) '!he department may fran time to time order a nn.m.icipality 
to file a report with the department pertaining to sewer systems 
or treat:nent facilities owned, operated, or maintained by such 
nu.micipalicy or pertaining to the effect upon the waters of the 
Q:moonwealth of any sewage discharges originating fran sources 
within the mmicipalicy. '!he report shall cxmtain such plans, 
facts and info:onation which the departtrent may require to enable 
it to detennine whether existing sewer systems and treatment 
facilities are adequate to meet the present and future needs or 
whether the aoqui.sition, construction, repair, alteration, ccmple­
tioo, extension, or operation of a sewer system or treatment 
facilicy should be required to meet the objectives of this act. 
Mlether or not such reports are required or received by the 
depart:Inent, the department may issue appropriate orders to nu.mici­
palities where such orders are foond to be necessary to assure that 
there will be adequate sewer systems and treatment facilities to 
meet present and future needs or otherwise to neet the objectives 
of this act. Su:::h orders may include 1 but shall not be limited to 1 

orders requiring m.micipalities to undertake studies, to prepare 
and suJ::mi t plans 1 to ao:ruire 1 construct 1 repair I alter I cx:rcplete 1 

extend, or operate a sewer system or treatment facilicy, or to 
negotiate with other municipalities for ·COitbined or joint sewer 
systems or treatment facilities. Such orders may prohibit sewer 
system extensions 1 additional connections, or arr.t other action 
that would result in an increase in the sewage that 'WOuld be dis­
charged into an existing sewer system or treatment facility!' 

We have held in City of Uniontown v. Department of Envirorunentat Resota"ces, 

EBB I:bcket No. 72-203 (issued June 18 1 1973) that, under the authority granted 

in this Section, DER may order a nu.micipality which is not in violation of '!he 

Clean Streams Law to enter into an agree:oont with a neighboring nn.m.icipality 

which is violating '!he Clean Streams raw to treat all or part of the sewage generated 

in that neighboring nn.m.icipalicy. 

We have never been faced with the issue of whether DER-may order a 

municipality4 which is not in violation of The Clean Streams raw to treat sewage 

4. A 11municipali ty" as defined in Section 1 of '!he Clean Stream; Iaw, supra 1 

35 P. S. §691.1, includes an authority. 
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generated in a neighborin;J 'nnmicipality which is in violation withoot the partici­

pation of that neighborin;; nnmicipality. 

Al.tl'x>ugh we are well aware that the broadest possible oonstruction of 

'Ble Clean Streans Law to achieve the putpOSe behind this Act-clean st:reans-

IlllSt be awlied, Toumship of MonZ'oe v. Corrrno'l'lbJeaZth of PennsyZvania, Deparotment of 

Enviroonmen ta Z Resou:t'ces, · Pa. Ccrlm:nwealth ct. , 328 A.2d 209, 211(1975), we 

are oot ncM prepared to extend such a broad oonst:l:uction of the p:rovisicns of 

Section 203 so as to sanction a mandate by DER which oould result in a situation 

where the Authorit;y, alone, would be re:;{Ui.red to construct this sewer extension. 

We do, llc:Mever, find that DER ~have had the JP'ler, under Section 203, 

to ozder the Authority to participate in this project. We find that such an 

order would have been fair azx1 reasonable, given the cx:ntacts which the Authority 

has had throughout the histoxy of this entire matter-its sE;Wage treatment plant 

is in M:mroe Tamship~ this plant is the nnst logical azx1 feasible entity in 

which sewage fran AH;>lewood Valley can be presently treated~ the Authority is a 

service entity which has a:mtinually expressed the desire to gain the new 

cusfuters which this sewer ect.ension would brin;; ~ the Authority has a1:talpt:ed to 

expedite the cx:nstru::tion of this sewer extension by causin;J its engineer to 

provide·-specifications-£or-suc:h-~~in;'-an ar;plicaticn-to-be ··· 

sutnlitted and a pennit to be issued by the tepart:ment of Health therefor. 

We will, therefore, substitute our discretion in this matter for that 

of DER. We will ItDdify the 02:der of May 9, 1973, to the Authority :to provide 

that the Authority IIUSt participate with M:>nroe Township in the construction 

of this sewer extension. cur authority for such an exercise of our discretion 

has been upheld by th~ Cl::mronwealth OJurt of P~lvania in Wal'l'en Sand & GI'aveZ 

Co., Inc., et aZ v. Depa:Ptment of EnviroonmentaZ Reso'UI'aes, Pa. Oxtm::lmlealth 

Ct. , 341 A.2d 556(1975) ~ East Pennsboroo Tor..mship Authoi<ity v. Co7Tillo1'DVeaZth of 

PennsyZvania, Deparotment of EnviroonmentaZ ResoUI'ces, Pa. Corm::~IMealth Ct. 

332 A.2d 798, 804(1975). 

We have found that IER has issued an order to MJnroe Township, which is 

final as to M:mroe Toomshlp, l.IIlder the tetms of which .l>bnroe Township is directed 

to enter into a binding agreement with the Authority by which ·M:>nroe Ta<mship is 
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to cx:nveY and the Authority is to accept and treat all sewage fJ:all Applewood 

Valley, by the t:eDns of which ~nroe 'IOWnship is to begin cxmstructicm of said 

sewer extensicm and by the tents of which M:moe Township is to catplete the 

oonstructicm of said sewer extension. 

As such, our m::dified order to the Authority will in effect "cx:mplete" 

the order to ~nroe Township by providing, for the first tilre, the other .party to 

the a.gl."eE!lalt into which ~nroe Township was directed to enter. 

Such action on the part of this Board does not alter the rights or 

obligations of !blroe TcMnship at this point, and it cx>Uld clear the wey for a 

praypt soluticm to the sewage problens in ApplEM:Xxi Valley. 

1. '!he Board has jurisdicticm over the parties and the subject matter 

of this proceeding. 

2. Polluticm is resulting fran a oondition which exists em land in 

the Ccmla'Mealth which is owned by Sibley. 

3. '!he issuance by DER of the order of May 9, 1973, to Sibley was a 

propeJ:-exeJ:cise...of--t:he....authoriey...o:f..J:IE..under-Sectian . .316 o:f 'lhe..cl.ea.n S.treams. __ .... 

Iaw, Act of June 22, 1937, P. L. 1987, as amanded, 35 P. s. §691.316. 

4. Sibley has created a public health nuisance by virtue of his ... 

activities with regard to sewage conveyance at AH;llew:xxl Valley. 

5. '!he Authority has· oot created, did oot authorize and is not 

operating and maintaining a oon:li.tibn and facilities in Applewood Valley which 

have been and are causing polluticm of the waters of the ~th and which 

have caused a public health nuisance to exist. 

6. The fact that the Authority received a sewerage peimit following 

its voluntaxy acticm in sul:mitting an application therefor, canoot be the 

sole justificaticm for an order by DER to the Authority to oonstruct the sewage 

facilities authorized in said peimit. 

7. SectiOn 203 of '!he Clean Streams Law, supra, does provide the 

authority to DER to issue an order to the Autrority to participate with M:mroe 

Tamship in the oonstructicn of a sewer extension in ~nroe TcMnship. 
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8. Where IER issues an order pursuant to the exercise of its discretion 

this Board, based upon tm xecord before us on appeal fJ:an such order, may 

substitUte our discreticn for that of IER and IICd.ify or ane1d such orqer. 

ORDER 

AND NCM, this 2ls.t day of October, 1975, the order of May 9, 1973, 

issued by the Calm:JnWealth of Pennsylvania, Department of Ehvi.romnental Resources 

to Glenn I. Sibley, t/d/b/a Sibley Builders is hereby sustained and the aweai 

taken fran said oxder is hereby dismissed. 

It is further·ol:del:ed that the order of May 9, 1973, issued by the 

Cl:mn::lnwealth of Pennsylvania, Deparbnent .of Enviro.nnental Resources to Claricn 

Area Authority is hereby nolified to provide as follows: 

A. Within 60 days of the entl:y of this omer, Clarion Authority 

shall c:x:rmenc:e construction of the sanitary Seier extension as awroved by 

Pemrl.t lb. 1669401 or, in the alternative, shall forthwith enter into an 

agreement with !Dnroe 'l't:Mnship and/or Sibley whereby the ccntracting parties, 

intending to be legally bouni, shall provide for the ccnstruction of said Seier 

extension to cannence within 60 days of the entl:y of this order. Said agree­

ment-shall-also·previ<le-thail·Gl-ar~-AIJI:hol=.ity-shall-~-assistanoe~~·. 

the other party or· parties 1:x> the agreanent in securing sudl funds as may be 

available to aid in the ccnstruction of said sewer extension. 

B. 'lhe sewer extension authorized by Sewerage Pel:mit lb. 1669401 

shall be cx:mpleted within 180 days of the entl:y of this o:t:der ani Clarion 

Area Authority shall accept alXl treat the sewage flowing tlu:ough said extension 

upon SlJch r~le .te:ons and conditions as it ordinarily imposes upon its 

custmers or as otherwise agreed upon in an agreanent between it, M:ml:ce 'ItJwnship 

and/or Sibley. 

L. a:>HEN 

MTED: Octcber 2i, 1975 

R. DEl'H)Rl'H 
Menber 
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In the Matter of: 

• . . . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone· Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787·3483 

a:JMN'flEALTH OF PENNSYLVANIA 
IEPARIMENT OF ENVIKNMENrAL RESOUR::ES 

.. 

v: Docket No. 73-0JD-CP-W 

BOCKS CXJtNl'Y WATER AND SEWER AUI'HORITY 
714 Administration Building 
Doylestown, PennsylVania· 18901 

AND 

'mE K~ OORPORATICN 
Jenkintown Plaza 
Jenkintown, Pennsylvania 19046 

ASSESSMEN!' OF CIVIL PENALTY 

ADJUDICAT:ION 

BY Paul E. Waters, Chail:man, (issued· October 22, 1975) 

This matter cx::mes before the Board on Canplaint for Civil Penalties 

filed by the Departnent of Environmental Resources, hereinafter DER, against 

Bucks County Sewer and Water Authority, hereinafter Authority, and '!he Koman 

Corporation, hereinafter Kennan. Kontan, a building corporation, developed 

Nesharniny Village in Bensalem Township, Bucks Cbunty, Pennsylvania, and is al­

leged to have caused sewage to flCM into the Neshaniiny Interceptor in violation 

of a sewer ban order issued by DER and ut:beld by the Sanitary Water Board in 1970 • 

.It is alleged that the Authority also all~ an unlawful discharge into the same 

line and that Kollllan enjoyed substantial savings because it did not have to haul 

and treat ~ mproperly discharged sewage. 

FINDINGS OF FllCr 

l. '!he Neshaminy Interceptor is a facility owned and operated by the 

Bucks County Water and Sewer Authority... Its lower tenninous fran 1970 through 

Septatber 18, 1972, was the 'l'CM'nship of Falls Authority Sewage Treatment Plant. 

2. An order prohibiting further o::mstruction of sewers and/or CXlll­

nections to existing sewers tributarv to the ToWnshio of Falls Authoritv Treat-



ment Plant because of hydraulic overloading was issued by DER in 1970 and up­

held by the Sanitary Water Board on December 151 1970. 

3. The effect of this order was to prohibit ~ further oonnectioos 

to the Neshaminy Interceptor fran January 161 19701 until Septaiber l81 19721 

when the ban was lifted. 

4. Fran August, 1971 through Septsrber 19721 '!he Koman Cbrporation 

was the owner and developer of Nesharniny Village 1 a portion of the Neshaminy 

Valley housing developnent in Bensalem Township. 

5. In either August or Septenber of 19711 Ko:c:nan began construction 

of houses in Section 5 of Village 2 of Neshaminy Village. · 

6. Occupancy of banes in Secticn 5 of Village 2 began in late :NoveniJer 

of 1971. 

7. Sanetine after January 16, 1970, Koman constructed a SEMage line 

fran manhole 258 to manhole K-1 with the intention of a:mnection. into the Neshaminy 
.• 

Interceptor at manhole 50 at sare future tine, the line to serve as a sewage 

outlet for portions of Village 2. 

8. At the tine of c:arpletion of the line at K-1 1 Ko:c:nan requested per­

mission fran the Authority to oonnect to the Neshaminy Interceptor at rnanlx>le 50 

because the water cx:mditions surrounding K-1 and manhole 50 caused by the Neshaminy 

Creek would have made the reopening of K-1 for the cxmnection at a later tine to 

manhole 50 alJrost imposs:ihle,and because the const.ruction of K-1 was in danger 

unless the oonnection oould be made. 

9. '!he Authority approved the ircr!ediate oonnection by Koman between 

K-1 and manhole 50 UlXlll cx:mdition that two brick and IIDrtar bulkheads be put in at 

K-1 and one at manhole 50 to prevent entry of sewage fran the Kcmnan lines to the 

Neshaminy Interceptor during the period of the ban. 

10. At least one brick and IIDrtar bulkhead was installed in K-1 and 

poss:ihly all three bulkheads ordered were so installed. 

11. During the period prior to August 18, 1971, treatment of sewage in 

Village 2 was handled at either the lower treabmnt plant or the upper :treabmnt 

plant, both of which were amed and operated by the Authority on behalf of Koman 

at oost. 

12. On August 18, 19711 an order was issued by DER and notice given to 

the Authority 1 the Bensalem Township Authority 1 and the Bensalem Township SUper­

visors and Kennan banning any new oonnecticns to the upper treatment plant or the 
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lower trea'btent plant because they were receiving waste loads in excess of capacity. 

13. During the fall of 1971, KoJ:man constructed another intemal sewage 

line to drain Section .S of Village 2. '!his nEM line was cxmnected into manhole 258 

which was part of the earlier intemal line that had oonnected into the Neshaminy 

Interceptor at K-1 and manhole so. 

14. All hates occupied in Section 5 after August 18, 1971, were con-

nected to the new intemal sewage line. Since this sewage line could not enter into 

the Neshaminy Interceptor or the \lRl& trea'btent plant because of the previous 

order, Ko:r:man proposed to "honeydip" the sewage daily out of a storage area behind 

manhole K-3 where a bulkhead was constructed. 

15. Because of the small storage capacity at K-3, Korman rem:roed the 

bulkhead proposing to let the sewage nm to K-1 where the bulkhead installed 'WOUld 

cause the sewage to back up to manhole 258 where honeydipping ~be nore ef­

ficiently accx:mplished. 

16. KoJ:man never honeydipped out of manhole 258 because no sewage ever 

backed up to that point. 

17. Between the time of CXI!pletion of the oonnection between K-1 and 

manhole 50 and the unplugging of K-3, the bulkheads at K-1 and manhole 50 were re­

nDVed pennitting sewage to flow fran Section 5 of Village ~ into the Neshaminy Inter-

ceptor. 

18. Michael Giantisro, O:mstruction Superintendent for Korman, had 

laxMledge on or aboot December l, 1971, that no bulkheads were in the Konnall ss.>er 

lines or at manhole 50 and that, therefore, KoJ:man was pumping sewage .into the 

Neshaminy Interceptor on a daily basis in violation of the Order of Janucn:y 16, 

1970, by DER. 

19. 'ttle Director of Land Planning and Developrent for Korman on Deceni:ler 1, 

1971, and the Vice-President of Engineering and Planning an Janucn:y 1, 1972, were 

infcmned in either Decelri:Jer f 1971, or Janucn:y 1972, that sewage was being pt.mped 

by Kan!an into the Neshaminy Interceptor in violation of the Order of Janucn:y 16, 1970. 

20. No representative of Kennan ever infomed DER that sewage was being 

pumped into the Neshami.ny Interceptor f:tan Village 2. of the Neshaminy Village. 

21. Fran Deceni:ler 1, 1971, the approximate date an which Korman unplugged 

K-3 and pennitted sewage to flow into the Neshaminy Interceptor at manhole 50, to 

September 18, 1972, when the ban on connections into Neshaminy Interceptor was 

lifted, millions of gallons of sewage flowed fran Section 5 of Village 2 into the 
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Neshaminy Interceptor and the overloaded Falls Authority Sewage Plant. 

22. 'Ihe cost to Koxman for haleydipping the est:il'llated 5 million gallons 

of sewage at the rate of 1-2/3 cents per gallm, the rate being paid for sewage 

J:atOVal. ftan the lcMer treat::rrent plant, would have been approximately $80,000.00. 

23. There is no evidence that aey Itel'ber of the Authority participated 

in ratDVal of or ever granted pennission to ramve the bulkheads at K-1 or at man-

hole 50. 

24. There is insufficient evidence to support a finding that any sewage 

was :p.llllped fran the upper treat::rrent plant through the Kol:lnan lines into the Neshaminy 

Interceptor during the period fran Ilecalber 1, 1971, :through Sept:arber 18, 1972. 

25. There is no evidence that aey meni:ler of the Authority had kn::Mledge 

that Kozlllan was purrping sewage into the Neshaminy Interceptor prior to LabOr Day 1972. 

26. The sewage generated by Village 2 during the entire period of the 

alleged violation totaled between 4 ~ 5 million gallons. 
· .. 

27. Ko:cnan admits a saving of approximately $14,000.00 based m 5 millim 

gallons in honeydipping oosts during the period of the alleged violations. 

28. There was no direct testim:my as to who actually re!IPVed the bulkheads 

at K-1, K-2 or at manhole 50. 

29. There is no direct testinDny as to the actual date the violation 

first occurred. 

30. Them is no test:il!ony of the extent of p:>llution ·:o:f5 the waters of 

the Ccrmonwealth as a result of the violation of the Order of January 16, 1970, or 

the cost of restoration thereof. 

DISCIJSSICN 

Perllaps it will never be known exactiy when and by \'han the bulldleads 

which had been placed in the newly CXIIlStructed sewer line . \Ere re!IPVed, allowing 

a disdlarge to the Neshaminy Interceptor. It was this sitrple act1 which ncM brings 

this matter before us for the assessnent of civi,l penalties. 

A review of all of the testinnny leaves us with no doubt that KoJ:man is 

clearly liable for civil penalties. ·Indeed, although they have raised questiCI'lS 

l. It was esUmated that the bulkhead could be raroved with proper equipnent 
in a matter of hours. This Board could never find I<onnan incapable of doing the 
act based simply on its CMn declaration that it did not have equipnent, whidl in 
fact, it could easily obtain. 
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about their liability, they cannot seriously contend that they are without blame. 

'!'heir major effort, relying, it would seen, an the adage that "mi.sel:y loves 

cxnpany", has been spent tl:ying to prove that the Authority should share sane of 

the bl.ane for the incident fran which Kennan alone benefited. 2 

We cannot an this record find out when the bulkhead was actually re­

noved, which alla.ved this illegal discharge. It is clear, however, that Kennan 

knew they had been raroved as early as r.ecerri:ler 1971, and failed to bring this 

violation to the attention of DER • 

. = We believe Kennan had a duty m1der all of the facts of this case, to. 

prevent a further discharge and violation of DER' s Order of Januacy 16, 1970, or 

at least to notify DER or the Authority of the on-going violation. It did neither. 

In fact, Kennan was obligated to periodically reuove the sewage waste fran the 

manhole where it was to be blocked up. Cbviously when the sewage backup did not 

occur there were only two possible teasans. Either sareone else was taking over 

the job of rem::wing the sewage free of charge to Kennan, or it was going into the 

interceptor. No reasonable person would accept the first possibility, t.ines being 

what they are. We, therefore, find that Kennan knew or should have known of the 

violation of The Clean Streams I.a!ti, Act of JUne 22, 1937, P. L. 1987, as amended, 

35 P. s. §691.1, et seq. 

We are urged by Kennan alone to find that the Authority also allc::Med 

sewage fran its upper treatment plant to go into the Nesharn:i..ny Interceptor in 

violation of the DER order. The evidence is woefully inadequate for such a finding. 

The inferences and logical deductions that can be drawn fran the facts available 

lead us in the opposite direction. The question recurs, why would the Authority 

violate the law in 'a wey that would benefit only Kennan? It was, after all, Kennan's 

respcnsibility to rarove by truck any sewage overload. Although the Authority was 

named in the original· cxnplaint~ even DER n::M oonceeds there has been no shc:Ming of 

its liability. 3 We have therefore i.np:>sed no penalty an the Authority. 

Let us tum to the question of the arrount of the civil penalty which 

2. Kennan has raised the question of the failure of the Authority to notify it 
of the violation in September 1972. It is clear that Kennan knew about the dis­
charge lang before that. 

3. Kennan has argued that Bensalen Township did not have a pennit for one of 
the sewer lines m this disp.tte and DER did nothing about it. While we do not 
condone this, if true, it is obviously irrelevant to the. present i.nquil:y. 
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should be jnposed upon I<oJ:man oo this rec::md. Although we are led to believe 

"silence is golden", this is certainly not the law when, as in this case, there 

is a duty to speak. KoJ:man is all~ to have saved as nucn as $80,000.00 by the 

violatioo of DER' s order. DER "WOuld have us impose a penalty in excess of that 

aroount to deter others fran s.imilar activities. We do, of course, agree that the 

am::runt KOlJllail saved through failing to can:y out the trucking of sewage fran the 

manhole is a proper matter for our oons;i.deratioo. The statute provides: 

"The Civil Penalty so assessed shall not 
exceed ten thousand ($10,000.00), plus five 
htmdred ($500.00) for eacn day of cx:ntinued 
violatioo. In det.ennini.ng the aroount of the 
Civil Penalty, the Board shall oonsider the 
wilfulness of the violation, damage ar in~ 
jw:y to the waters of the CCJmcnwealth or their 
uses, cost of restoratioo, and oth2r relevant 
factors." Act.as amended 1970, July 311 P. L. · 
653 No. 222 . 

The law 1 ~, does not require that we assess a civil p:malty in the 

actual aroount that has been saved bY. the Defendant. '!hat aroount is ooly one of 

several factors which we nust oonsider. Turning to the question of damage to "the 

waters of the camonwealth" ~ we can of course take judicial notice of the fact that 

an overloaded treatnent plant does adversely effect the waters of the c::c.nm:nwealth. 

:: We are not however; prepared- to CjUeSS at the-extent of the damage and cost of re- · 

storatioo and assess a heavy penalty supported ooly by that guess. As to the will­

~s of Koman's act,· we can ooly s~y that it was, if not Willful, at least 

gross negligence· oo .i.ts part. which brings this matter before us for impositioo of 

a penalty. 

We believe this case does call for a substantial penalty. In DER v. 

Mount RoyaZ Associates, EHB I:Xlcket No. 72-392-W, (issued January 25, 1974), we said: 

"There 'WOuld seem to be generally :three cate­
gories of Civil Penalties as I view the possibilities. 

"1. The first is nani.nal, ie., a penalty 
in name ooly, and so small an anount as to imply 
no m::>re than a technical violation. Of a:mrse all 
things being relative, what is naninal to one party 
might t:hrt::M another into bankruptcy. For clarity 1 

I refer i]enerally to anounts of $500 or less. 

"2. The next penalty catego:cy fran $50o­
$10, 000 "WOuld seem to oover a large nUI!i::ler of the 
Civil Penalty cases expected to oe<;:ur under nonnal 

' cirCU!II$ances. Where there is real but not over­
whelming damage and corrective neasures are being 
taken or have been taken, and there is no cx:ib.tinuing 
pollutioo prd:llem, this "WOuld be the catego:cy in-
volved. -
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"3. Finally, sare cases because of the na­
ture of the damage, the type of Defendant and the 
poor attitude displayed, may call for a severe 
civil penalty above $10,000 and .indeed up to 
$500 per day." 

* * * 

As previously indicated, we cannot avoid the i.infererioe .that this was 

a willful or grossly negligent violation. The defendant has saved a substantial 

sum of m:mey by its violation. Under all of the facts, a penalty of fifteen 

thousand dollars ($15,000.00) is clearly called for in this case. 

a:NCLUSICNS OF I.Ml 

1. '!be Board has jurisdiction over the parties and irubdect matter of 

this aweal· 

2. '!be Clean Streams Law, Act of June 22, 1937, P. L. 1987, as 

arended, 35 P. s. S691.605 provides civil penalties for the violation of arw 
order of the depart::nent whether or not the violation was willful. '!he Civil 

Penalty assessed shall not exceed $10,000.00 plus $500.00 for each day of cx:m­

tinued violaticn. Factors to be CCilSidered in det.eJ:mining the arrount of civil 

penalty are the willfulness of the violatia1, damage or injury to the waters of 

the Ccl'l1lcnwea!th or their uses, cost of restoration, and other relevant factors. 

3. D.lring a period.beginning on or about DeOE!lber 1, 1971, and 

oontinuing throligh Sept:.ari:ler 18, 1972,· approximately 5 million gallons of -qn­

treated sewage were discharged into the Neshami.1iy Interceptor through manhole 

50 fran Section 5 of Village 2 of the Neshaminy Village developnent owned and 

operated by the Km:man COrporation, in violation of a proper DER order. 

4. Kennan is the owner of the inten'lal sewer lines that arptied into 

the Neshaminy Interceptor and since Kennan officials had knowledge that fran 

JJeoerriJer 1971, through Septeni:>er 18, 1972, Kennan was pumping sewage into the 

Neshaminy Interceptor in violation of the DER oroer, XOnnan has knowi.p,gly and 

willfully violated the Department Order of January 16, 1970, The Clean Streams 

Ial, Secticns 201 and 204 and Section 91.33 of the Regulations of the Depart:rrent. 
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ORDER 

AND~. this 22nd day of Octd:>er, 1975, in accordance with Section 605 

of 'lhe Clean Streams 'Lall, 35 P. s. 691.605, civil penalties are assessed against 

Defendant, 'Ihe ~zman CDrporation, in the anount of Fifteen 'lllousam J):)l_lars 

($15,000.00). 

'!his anmmt is due and payable into 'Ihe Clean Water Fund .imnediately. 

'lhe Prot:hax>ta%y is hereby ordered to enter these penalties as liens against mq 

pmperty of the a£oresaid Defendant with interest at the rate of 6 per cent per 

anmm fl:an the date hereof. No costs may be assessed upon the Ccmtonwealth for 

entey of the lien on the docket. 

BY: PAUL E. WMERS 
ChaiJ:man 

R.~ 
M:!nber . 

crNClJRRING OPINICN 

Inasmuch as the violations in this case are deliberate aiXi willful and 

have oontinued for a period of at I least nine nonths, I am of the opilrion that a 

$50,000.00 civil penalty would oot be out of line. 

DATED: October 22, 1975 

JOSEPH L. ccm:N 
M:!rber 
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In the Matter of: 

• . . 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

IAT.RJBE MUNICIPAL AUI'HORI'IY I 

UNITY 'roWNSHIP MJNICIPAL AITmJRITY I 

v. 

COMMONWEALTH OF. PENNSYLVANIA . 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

AOOUDICATICN 

Docket No. 75-111-<:: 

By: Joanne R. ~. Mettler, October 22, 1975 

Appellants, Iatrobe Municipal Authority, thlty '.1\:Mnship M.micipal 

Authority ani YotmgSt.own Borough, all in West:rcorelarxi Cbtmty, Pennsylvania, have 

appealed the action of the Pennsylvania Depart::trent of Enviranltl:mtal Resoorces 

(hereinafter DER) in awarding them each 61 priority points in oonnection with 

their applications for Federal funCiin;J under ti?:e provisions of the Federal water 

Pollution Cbntrol Act (het:einafter FWPCA), 33 U. S. C. §1251 et seq. Sixty-one 

priority points were not sufficient for appellants to be certified to the regional 

administrator of EPA (the Federal EnviJ:onmental Prot.ectian Agency) for receipt of 

construction grant funds. Had each of these appellants been awarded 63 points, · 

they would have been entitled to be certified to the Federal governnent for funding. 

'!he effluent fran the sewage treatrcent plant of Iat:J:obe Municipal AuthOrity 

flews into IDyalhanna Creek: 'Ihis creek is part of the Kisk:imi.netas-Cbnema.ugh 

Basin. Both the basin itself and IDyalhanna Creek dcMnstream fran the discharge 

point of the Iatrobe Munici~l Authority Treatrcent Plant are affected by mine drainage. 

tmder DER regulations, stream segrrents which are significantly affected by mine 
. .. 

drainage or polluticn fran non-point. sources fall within a stream segrrent priority 

ca:tegocy.: ,III. .'!he r~t.:i,ans assign eight priority points for stream segrrents in 

this categocy. 

Appellant, Iatrobe lol.micipal Authority, has been required by IlER to provi~ 

a degree of treatrcent for its P:rotX>Sed improved and enlarged treatrrent plant greater 
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than the degree of treatment usually required far treatment facilities discharg'mg 

into streams affected with mine drainage. DER is requirmg this greater degree 

of trea'l::lrent because it has anbarked UJ:lOil a program to reclaim Ioyalhanna Creek 

that will take approximately tal years to CCilplete. It is thus requ.irjng a degree 

of treatment that will :oot degrade stream quality after the program is CCilpleted. 

It is appellants' contention that there is a basic irrationality ani inconsistency 

between the boo actions taken by DER-naiOOl.y, ~ a greater degree of treat­

ment than is usually required for acid affected streams, on the one hand, ani 

awarcli.n;J than priority points on the basis that the stream into which they are 

dischargmg is significantly acid affected. 

In order to disp::lse of this 1\'atter in an expeditioos manner, the parties 

have sul::mitted a stipulation of facts 1\'aterial to the disp:>sition of this appeal. 

Hence; :oo evidential:y hearing has been held in this 1\'atter. However, the parties 

requested ani the Board granted oral argument before the Board en bane to eluci­

date the cx::mplex issues presented by thiS appeal-in particular the issue of 

~ or :oot the Board has jurisdiction to act in this matter. Oral a%gl.mlent 

was held on July 31, 1975. 

On the basis of the stipulation, the ~ briefs ani oral arguments 

of the parties, \\'e enter the foll.owin;;: 

FINDimS CF F!Cr 

1. Appellants are La.trt:be Municipal Authority, Uti.ty 'lt:lwnship M.lnicipal 

Authority and YO\ID3'Sb:1tm Eorough, all in Westnoreland County, Pennsylvania. 

2. Appellee is DER, the agercy of the Q:rmv::lmlealth authorized to 

make priority detenninations regarding Federal grants for the C?nstruction of 

sewerage facilities pursuant to the provis;Lons of FWPCA. 

3. Prior to March 1, 1973, and subsequent to that date, appellants 

each filed applicatipns for sewerage cxmstruction projects; YounJStx:lWn for 

a lateral sewer system; Uti.ty '1\::Jwnship for a lateral·and interceptor sewer system; 

and Iatrobe M.micipal Authority for the :inprovarent and enlaigenent of its sewage 

treatment plant to treat the sewage emanating fran the Icyalhanna Creek waters.):led 

in the appropriate portions of Uti.ty Township, Deny 'lbwnship and all of Youn;JStcwn 

Eoro~h and Iatrd:le Eorou;h in ·ve.stnoreland County. 
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4. '!he OCIIIpleted and sul:mi.tted plans of Latrobe Mmicipal Authority 

expanded treatment plant p%OVide for treatment in accordance with th~ Department's 

water Quality Standards, Group B, with the addition of speci~c criteria for 

.;liPdified limits for the treatment of armonia. 

5. ·'!he treatment requiranents, which exceed secx:a1dal:y treatment require­

ments, usually i.np)sed upon treatment plants discharging into mine acid streams, 

were .ilrp:>sed upon the.Iatrobe plant because the Department advises that its 

Bureau of PlaminJ and Develq;m:mtal ~ch has scheduled an abatement project 

far the significant mine acid drainage discharge into the loyalhanna Creek at a· 

location approximately cne mile upstream fran the Latrobe treatment J!llant. 

'lhe estimated additional coostruction cost for the difference beb\'een a seoondar:y 

treatment plant and the nature of the plant which the Department is requirin] 

Latrobe f.lmicipa.l Authority" to build is $3,000,000.00. 

6. Hc:Mever, the Bmeau of ·water Quality St.amards, in awarding federal 

fund:in;; list priority points to the La~thlty-Youngstcwn projects has determined 

said projects to be entitled to the following priority points: 

(1) · water Pollution Control 
(2) Stream Segltent Priority 
(3) Pcpul.ation Affected 
( 4) Enforcement Status 

33 
8 

10 
10 
61 

7. Appellants received "credit" for· .ilrpact on aquatic :bife, in that 

the Department's calculatiOn. of AJ;.pellants • Water Pollu_tion Centro! Factor included 

nine priority points (equivalent to "ncderate" effect) for the "Fish and 1\qlla.tic 

Life" Use Factor. 

8. '!he specific area of priority points objected to by Appellants is 

the assignment of but 8 points under Stre:ml Segment Priority. 'lhe Latrobe project 

was placed in category III of Stream Segnent Priority, which is defined under 

Title 25 of the Rules and Regulations of the Department Chapter 103, as " ••• 

segnents in which strems are significantly affected by mine drainage or pollu­

tion fran ronpoint. sources- eight points". 

9. '!he Depar:t:Irent calculated AJ;.pellant:S ': priority points in acoordance 

with applicable Regulations, nanely, 25 Pa. Code, Chapter 103, Subchapter A. 

10. AJ;.pellant s • treatment ?lant <;lischarges into loyalhanna Creek, 

which is part of the Kisk:iminetas-conanau;Jh Basin. '!he Kiskiminetas-conanaugh 

Basin has been classi!ied by the ~t as category III, Mine ~e Affected. 
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11. Considerin;J the Kisk:iminet:as- Canana.ugh Basin as a whole, it is 

correct that the basin is properly classifie:i as "mine drainage affecte:i". 

12. At the point of discharge fran aroel 1 ants' plant, Loyalhanna Creek 

is polluted by acid mine drainage. 

13. The Department receive:i and rejecte:i written and oral argunents 

sul::mitta:i at its February 27, 1975, p.lblic hearin;J that Latrobe, if it is being 

require:i to construct a treatment plant as if it were oot on a mine acid stream, 

should then have been consistently awarde:i at least the category II, 10 points, 

if oot the category I, 15 points urxl.er stream segment priority. 

14. Had the Department awaxde:i the Latrobe-Unity-Youngstown projects 

the requesta:i 1::\«) or more additional points, the appellants, with 63 or more 

points, 'WOUld have been upon the list of :fun::lable projects sul::mittei to the 

Envircnnental Protection Agency. 

;.; DISCUSSIOO 

This case presents one of the many issues of fe:ieral vs. state respon­

sibility under the provisions of the FWPCA. Under the fe:ieral act, grants are 

authorize:i out of allot:Irents to states far the consttuction of sewage treatment 

plants. Applications, to be approved, nrust meet the limitations and conditions 

set forth in §204 of the FW.PCA, 33 USCA §1284. The specific requiranent of that 

section IIDSt gennane to the issues of these appeals is §204 (a) (3), which provides: 

"Before approving grmits for any project for any treat- ~ 
ment works under section 201 (g) (1) the Administrator shall 
deteJ::mine-

1t 1t 1t 

"(3) that such works have J:?een certifie:i by the appropriate 
state water pollution control agency as entitle:i to priority 
over such other works in the State in accordance with any 
applicable State plan under section 303 (~ of this Act;" 

Section 303 (e) (H) requires the state planning process to include an 

inventory and rankin:] in order of priority of nee:i for construction of waste 

treatment 'lo.Orks require:i to meet the appli~le requiranents of §§301 and 302 of 

the FW.I?CA. The :fuderal act requires that the administrator of EPA approve state 

plans sul::mitted to hlm pursuant to these provisions. See 40 c. F. R. §§35.555, 

35. 5S7, 35.915 (d) • Thus, FWPCA l'!lalrlates the establishrrent of a priority list 

of eligible applicants for grants derived fran a priority system approved by· 

the fe:Jeral governnent as part of the state· planning' process require:i under §303 

(e) of the FWPCA. In the catm::mwealth of Pennsylvania, the priority system has 
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been enbodied in DER regulations. These regulations, 25 Pa. Code §103.1 et seq., 

are· consistent with the requiranents ~. 40 c. F. R. §35. 915 (c) (1) wtlich 

provides: 

"In detemri.ning which projects to fund the State shall 
consider the severity of polluticn prcblem:;, the populatial 
affected, the need for preservation of high quality waters, 
and natianal priorities as well as total funds available, 
project and treat:nent works sequence and additional factors 
identified by the State in its priority systan. 'l11e list of 
projects to be funded smuld be developed in conj$ction with 
the municipal discharge inventory. It should be ronsistent 
with the rmm.icipal discharge inventory but need ~ rigidly 
folia¥" the ranking of discharges in the inventory. '!he net 
result should· be a concentration o~ pro~ects to be 'funded 
in high priority areas. 'lhe Regional Mninis_trator may 
require the State agency to· explain the basis for priority 
detemrl.nation for specific projects located in l..cM priority 
areas (e.g., court orders, critical dischargers on lOY"er 
priority segments, etc.) . " 

Chapter 103 of the Department's Regulations, which we presurre has at one time 

been app:roved by the Mmin:istrator in accordance with 40 c. F. R. §35.555, 35.557, 

35.915 (d) provides for the assignment of priority points in frur categories­

water pollution control, stream ~t priority, .~ticn affected, and en-

forcanent status. The particular Regulation, 25 Pa. Code §103.6 (a)- (b) deal..i.rJ3 

with stream se;ment priority is as fol.l.ows: 

. · " (a) Priority points attri,putable to this factor will 
be assigned in accordarv:e-with the follCMing: 

· (1) Categozoy I-'lhese· segrrents represent water 
quality segrrents and certain designated effluent limited 
segzrents, based on high growth potential and carplexity 
of pollution problans-15 points. 

(2) Categozoy II-'lhese s~ts represent effluent 
limited segments, except tmse in categoJ:y I and certain 
designated water quality limited segrrents, based on lower 
growth potential and less c::arplex pollution problems­
ten points. 

(3) Categozoy III-'Ihese Se:Jments represent segments 
in which streams are significantly affected by mine drain­
age or pollution fran IDnpoint sources--eight points. 

"(b) Designated stream segment categories shall be tmse 
identified in the Program Plan sul:mitted to the United States 
Environmental Protection Agency in accordance with section 106 of 
the Federal Act." 

----. 

The Department has si:renuouS!yargued that this Board has no jurisdiction 

to review this matter on the g:roun:ls first, that the assigment of priority points 

far stream se;ment is sjmply a ministerial action and IDt a discretionary "decision" 

of the Department, see Fricchione v •. Depazotment of Edwation, 4 Pa. Cama1wealth 

288, 287 A2d 442 (1972) ; secorXl, that the appellants' interest in federal funds is 

only an expectancy and not a right, privilege, imm.mity duty or obl;igation as to 

which there can be an appealable "adjudic::ation" umer the Administrative Agercy 

Law, Act of June 4, 1945, P.L. 1388, as amended, 71 P.S. §1710.1 et seq., see 
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De~tment of PubZic Instruction v. ParkeP Body & FendeP SchooZ. 79 D & C 573 

(C. P. Dauphin, 1951}, an:Var third, that the practical problems inherent in 

review of a challer¥]e to the priar~ty list by one municipality make the Depart­

ment'~ action unreviewable at the state level. 

OUr view of the matter, which includes_ sane elements of the Deparbnent' s 

azogunents, is that the Board may have jurisdiction to review actions of the De­

partment in mplanentation of the federal law, but that it cannot exercise juris­

diction in a case of this sort because of the nature of the question involved and 

the failure of appellants to make out a sufficient claim far review. The state's 

function here is to mplanent the federal schane far fuixling municipal sewage 

trea'bnent projects thrinlgh a priority list that is part of the state's federally 

"approved" plan. However, we do not see the fact that there is an ultimate federal 

approval of the state's plan and yearly list as necessarily reoovinq the matter 

fran the Board's review. Where ~ fe:leral legislative schane delegates respon­

sibility to .the state envirormental agencrin this case far establishing a 

priority rankinq system and caning up with an annual priority list-the cansequence 

IlDJSt ooz:mal.ly be to subject the s:tate agency's action to the state's administrative 

review process.1 This is clear, far instance, in certification cases under the 

1. The State statutes governinq '!:his Board's jurisdiction do ilot appear to us 
to preclude review of State action taken. urxier federal law: 

§1921-A (a) of the .Mministrative Code of 1929, 71 P.S. §51Q-21 (a). 

" (a) The Enviromental Hearin;r Board shall have the 
pc:Mer and its duties shall 'be to hold hearings and issue 
adjudications un:ler the provisions of the act of June 4, 
1945 (P.L. 1388), knc:Mn as the 'Administrative Agency 
Law~: on any order, peii!lit, license or decision ·of the 
Department of Envirormental Resources." 

Reviewable "actions"of the Department are defined in the Board's rules as: 

25 Pa. Code §21.2 (1). 

"~ order, decree, decision, deteJ:rni.nation or rulinq 
by the department or local agency affectinq personal or property 
rights, privileges, 1rmn.mities, duties,li.abilites [liabilities] or obligations 
of any person, includ.in,r;· but not limited to, denials, rrodifi-
.cations, supensions and revocatiol)S of pennits, licenses and 
registrations; orders to cease the operation of an establisl1rent 
or. facility; orders tq correct corxlitions endangering waters of 
the Ccmronwealth; oJ;pers to construct sewers and treatment 
facilities; and orders to abate air t:Ollution; and appeals fran 
and canplaints far the assessment of civil penalties." . 

We think that the assignnent of priority points would clearly be a "decision" or 
'l'ietei:rnination" of the Department if it were ,solely a matter of state law, so that 
the essential question is whether the relationship of the Department's action to 
the federal law rEmJVes it fran the Board's jurisdiction. · 
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FWPCA where the state's certification to the federal EPA administrator- of nEM 

comitions to be attached to the grant of an National Pollutional Dischal:qe 

Elimination System pemit is a state action reviewable by this Board, even 

though it is an jroplementation of the federal law an:l the pemit is still sub­

ject to federal approval by the Administrator. See 40 C. F. R. §§125.15, 125.35, 

125.36. We are IDt willin;J to say that there cwl.d never be <m;~ challenge to the 

state's priority list that this Board could consider because it is conceivable 

that there might be sane unauthorized or otherwise invalid action taken by the 

Department in the· jroplementation of this aspect of the federal law that wool.d 

thus elude re::lress. However, because of the nature of the question an:l the con­

sequence of <m;~ order the Board might issue, we believe that the Board IlU.lst 

refrain fran exercisin;J jurisdiction over challenges to the priority list on any 

but the rrost creditable shc:win;J of invalidity of the state's jroplanentin;l regula­

tions umer state or federal law or misapplication of its CMn rules by the state 

agercy. 

The pr.imal:y practical as well as legal, obstacle to review here is that 

only one of the IUllllerOUS parties affected by the state's priority list is before 

the Board. Thus, the Board is in no position to weigh the relative merits of 

cl..a.imants to federal :fun:ls, am might il'ldeed produce havoc by orderiD;r that one 

rm.uri.cipality' s project shalld be irx:luded on that list when there are no xrore funds 

to go aroum. It~ seen, therefore, that, in general, review of conflictiD;r 

cl.a:ims IlU.lst be sorted out by the federal Mni.n:istrator sjroply because all the 
•'! 

affected parties are before hlm. AIXl it may:be, as the Ccmoonwealth suggests, 

that no review of his detenninations is available umer the federal law other 

than by the ?Jblic hearing (which is actually prior to his final detetmination) 

provided for in 40 C. F. F. §35. 915 (f) • It is true that the FWPCA does not pro-

vide for review of the lldministrator's final detetminations in this area as it does 

in sane other areas, see, e.g., §509 (b) of the FW!?CA, 33 USCA §1369 (b) am 40 

c. F. R. 125.34 (c) an:l 125.36, supra, an:l it may be that this absence is an 

il'ldication that CCJD3reSS did not 1;hink the allocation of these federal grants 

should be subject to judicial review. 2 That, however, is a question of federal 

2. See on this subject Davis, Adininistrative Law Treatise, Vol. IV, Ch. 28, 
"Unreviewable Action", particularly, §28.09 "Statutes Inexplicitly Preclud.ing 
Review'' am cases cited therein, parti~ly, Butte. A. P. R. Co. v. u. s. 290 
US 127 (1933); RuraZ EZeatrifiation Administration v. Northern State Power Ca. 
373 F2d 686, 700 (8thCir. 1967), cert, den. 387 u.s. 945 (1967); AZabama EZectria 
Cooperative, 394 F2d 672, 675 (5th Cir. 1968) cert. den. 393 u.s. 1000 (1968). 
Cf. z. & F. Assets Corp. v. HuZZ. 3ll u.s. (1940), particularly concurring 
opinion of Justices Black an:l Douglas at pp. 492-93, which holds, although in 
the context of foreign policy, that administrative cerfificc·tion am payrrent 
of claims cut of a limited fum is a political question and as such, is not 
reviewable. -428- ' 



law that we need rot reSolve here. 

So far as our power is corx:erned, we conclude that this BOard cannot 

review a challenge to the priority list withcut a colorable shcwin3' that the 

state's Regulations establishing the bases far priority ranki.r¥;r, 25 Pa. Code 

§103.1 et seq., are invalid unier state or even federal law, or that the·Depart­

ment flagrantly misapplied those Regulations. No such shc:rtr.i.n; is lt'ade here. 

Appellants have rot claimed that the priority Regulations are inval.dd urxier 

State or federal law or that they were misapplied to than. They do perhaps 

suggest that the stream segrrent regula~on is invalid as ~ppZied to them be­

cause it is irx:onsistent with 'What they are obliged to do under other provisions 

of state law. We do rot agree. Appellants are, perhaps unfortunately, sad­

dled with the cons~erx:es of two different, but reasonable and appropriate 

state goals-clean.i.n;J up acid mine drainage affected waters of the carm:mwealth 

urder The Clean Streams Law on the one hand, and allocating federal funis to 

the most urgently needed municipal sewerage treatment projects on the other. It 

is rot really irx:onsistent for the s:tate to require a tertiary plant in order . . 

to achieve its lOJ:Yi1 teJ:m goal of recl.aim:in;l" an acid mine drainage affected 

stream, and yet to regard that objective as :nOt ~valent to protecting less 

polluted streams when it canes tp :fun:iin;J priorities. We are ~thetic to 

the appellants' -worry that the fEderal furrls will. dry up before theil:: project 

canes up for :fu.ndin;J, and that they will be left with an expensive obligation· 

uniers.tate law. However, they have rot~ that the state's action was 
:'·! 

. .invalid (ar even, really, inconsistent) and·;hence,they have not rnade out a 

sufficient claim for review by this Board. Althoogh this conclusion is in sare 

sense a jtxlgment of the insufficiency of appellants' cl.a:im on the merits, our 

corx:lusion is jurisdictional in that we refuse to consider relative cla:iltls to 

federal funds on such a cl.a:im. 

cnc:.uSIONS CF J..Mti 

1. As part of the S:ate plan that is annually appro11ed by the federal 

Admi.nistrator unier the F'i'IEO\ and in"plenentinq regulations, the Department of 

EnvirOmleiltal Resources has responsibility for establishing a priority ranking 

system and usin:1 it to canpile an annual priority list of municipal sewage 

treatment projects that are entitled to the state's share of federal ~. 

2. Wlfere the federal legislative schane uix1er the FWPCA delegates 

responsibility to the state's envi.rarmmtal agency for implementation of the 

federal law, the nonnal consequence must be to subject the state agency's action 



....... 

to the 'State's administrative review process, even tb:rugh there may be further 

approval by the federal Administrator. 

3. Because of the nature ?f the question involved here-namely, the 

right to federal fums-ani t;he. fact that the Board does rot have all the interested 

· parties before it, the Board canoot entertain a challen:;e to the priority list 

without a colorable shc:Min; that the state's :implementing regulations are invalid 

urXier state or federal law or that the state has flagrantly misapplied its own 

regulations. 

4. AH?ellants have rot made a shc:Mi.n:J that the Department's action was 

in any way invalid ani hence have rot made out a sufficient claim far review by 

this Board. 

ORDER 

AND tD'l, this 22Ixl day of Octc:ber, 1975, the appeals of Latrobe Municipal . . .. 
Authority, Unity Township Municipal Authority ani Youngstown Borough, all in 

WestmarelaiXi County, Pennsylvania, are quashed for lack of jurisdiction. 

~ HE:ARJN; OOARD 

BY: 

PAUL E. WA':l"ERS 
Chaiman 

J R. DENWJRTH 
Menber 

CXNClJRR.n.X; OPINICN 

I concur in the dispositicn of this matter on the basis that we lack 

jurisdiction to entertain the appeal. However., I disagree that even in trose 

limited cirCl111Stances set forth in the adjudication, we may eXercise our juris­

diction to review priority detenninaticn made by DER pursuant to the mandate of 

the Federal Water Pollution O:mtrol Act, 33 u.s. c. §1251 et seq. 

In my opinion, we lack jurisdiction to hear any appeals of this nature 

for the reason that we have jurisdiction neither over EPA nor those municipalities 

· who have been awarded a sufficient nunber of· priority points to enable than to .be 

eligible for Federal funding. .since we have no jurisdiction over EPA, we can make 
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no binding decision regarding its responsibilities in mattel:s of this sort. our 

lack of jurisdiction over the other num.icipallties who have been detennined to be 

eligible for grants \oiOUl.d oot enable us to make a detezmination with regard to 

the en~ list sul::mitted to EPA. Inasnuch as thel:e is a finite sun of nrmey 

available, it follc:MS that were we to detennine in favor of acy appellant, we 'WOUld 

be adversely affecting other municipall ties witlx>ut their being a party to the 

proceedings. Such a result' could oot be justified under any c.ircllnstanc:es. 

It a];pearS to me that a much fci:i..rer rnetlx>d of dealing with this type of 

matter is to initiate ~s in a Federal court to restzain DER and EPA fran 

making acy awards to ~lvani.a municipalities until it is detel:Inined whether a 

given xmmicipality was properly excluded fran priority certification. In such a 

proceeding, the court could obtain the jurisdiction over the num.icipalities who 

have been certified and those who have not been certified aiXl make a deteJ::mination 

as to the propriety of the entire:.~st on the basis of evaluat.in;J the total process 

involved in its canpilation. Hc:wever,. 1::0 suggest that a party may oane before this 

Board to have its priority point deteJ:mination reviewed witrout regard to other 

municipalities aiXl lilitlx>ut regard to what the Federal govexnnent might do is a clear 

invitation to parties to en:;rage in an exercif!S of futility • 

.J • <X>HEN 
Member 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

·, In the Matter of: 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 74-261-D 

ADJUDICATION 

By Joanne R. Denl«lrth, Menber, October 23, 1975 

On July 18, 1975, this Board enterei an adjudication that ruled that 

the awea1 ~ this matter woold be disnissed unless the coonty Camdssioners of 

Delaware Coonty certified to the Board by Septenber .1, 1975, that they had per- · 

fected their request far extension of their te!!;lorary variaix::e fran air pollution 

cmtro1 standards by carp1yin] with the requi.renents of §§141.11, 141.12 and 

141.13 of ~ Department's Regulations qovem.inJ variarices ·am eXtension of vari­

axx::es, 25 Pa. Code §§141.1 et seq. Not:hin;J was received by the BOard by Septenber 

1, 1975. Howelrer, on Septenber 22, 1975, the Board received fran the Department 

a motion to disniss in accat'da.rx=e with the _EBB's adjudication dated July 18, 1975, 

and thereby lea%1'led that the Coonty had in fact sul:mitted a petiticn far exten­

sion of its variaxx::e to the Deparbnent on August 15, 1975, in an attanpt to c:arply 

with S141.11 of the Regulations, and did carp1y with the publication of ootice 

~t of §§141.12 and 141.13. In our adjudication of July 18, we concluded 

that the Coonty' s appeal fran the denial of its request far an eld:ensian of its 

~ variaxx::e cruld be dismissed as a matter of law because of its faili!lre 

to sul:mit an adequate plan~ ~e far canpliaxx::e in app1yin] far the exten­

sion, bit we gave the Coonty ,
1
45 days to perfect its request in the hope that it 

COll.d sul:mit a plan that 'WOUld deserve the Department's consideraticn. The De­

partment has rrM moved_ to' dismiss finally the'COOilty's appeal far denllil. of its 

request far an extension on the <pnliXis. that the petition far extenSion sul:mitted 
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August 15th still does not confcnn to the requiranents of Chapter 141 silx:e the 

camty still has not subnitte:i a plan ani schedule for catrpliance and, further, 

that the County failed to certify its action to this Board as required by the 

Board's adjudication of July 18, 1975, 

On Septanber 26, 1975, the Board received fran the County an answer to 

the Ccmrom-leal.th's motion to dismiss and a "certification of request for variance 

filed nunc pro tunc". Apparently, in part due to the ill.ness of ca.msel, the County 

failed to file the certification on SeptaOOer 1, 1975, and n:M asks that the 

Septanber 26th document be treated by the Boaid as filed as of Septsnber 1st. 

We w:ruld be inclined to do that since the Departl'rent 'WaS aware of the County's 

efforts to catrply with the Board's adjudication and 'WaS, therefore, oot prejudiced 

by the delay in certifying. Althoo.gh "We feel the· Boaid' s orders should be can-

plied with mare precisely, "We~ oot dismiss the appeal on this techni.cality 

if the substan::e of the Board's order had been catrplied with. 
:,; 

The problan is that the County has still oot subnitted a plan and 

schedule for canpliance with air pollution control standards. Instead, its 

petition of .August 15, 1975, is a plan to go on pl..anning. While it has perhaps 

rret the fotmal requiremmts for a "petition" for a requested extension, 25 Pa. 

Code §141.4 (b), its petition on its face does oot include the infc:n:nation 

required by §141.11 (b) (5): 

"(5) A detailed plan setting forth all steps the 
petitioner proposes to take to reduce anissions to a level 
pemitte:i by this Article, includin;J a schedule irxlicating 
the dates upon which each inteilllediate step ~ be can­
pleted, and the date upon which full catrpliance with the 
stan::1ards and requiranents of this Article ~uld be achieved." 

In its petition the County has described all of the alternative plans and can­

binations of plans it is cxmsiderinq, including a recycling program ani the use 

of larxlfills to replace incinerators 2 ani 3. While ,as a practical matter, it 

may be that the County simply canoot offer any more definite statanent of its 

intent, it is apparent that it cannot sul::mit a detailed plan and schedule far 

catrpliance because it has oot yet decided upon the systan it Will use for the 

disposal. of solid 'WaSte. Un:ier these circumstances "We do not see row the Depart-

ment CXlllld grant an extension of the County's variance since the variance regu-

lations clearly contsrq;>late the granting of variances and extensions only where 

there is a specific plan far catrpliance. Am::>n:1 the carxlitions which the Depart-

ment IlUlSt fin:i before it grants a tanparazy variance, or, as we concluded in 

our adjudication of July 18, 1975, an extension of a tarcporazy variance, is: 
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5141.2 (b) (2) • 

" (2) The quantity arXI. leiTel of emissions fran the source 
at the ecpiration of the tsnparary variance are likely to 
c:x:uply with the applicable standards of this Article." 

On the grantin;1 of initial ~ variances it has been c:uStanary for the 

Department to include in the variance order the r~srent that an abatEment 

plan be sumdtta:l by a certain date, equi~t pm:hased at a later date, and 

installation c:atq:~leta:l by the end of the tenn. Thus, although a specific plan 

for cacpli.ance may not be sumitted prior to the grant1 of a tsnparary variance, 

it is sutmitta:l early in the variance period. It may be appropriate then to 

grant an extension of the variance because of delays. in the delivery or install­

ation of equipnent-in this case, for instance, the failure to receive bids on 

ESP' s for incinerator number 1 would seem to us to be the sort of circlJnstapce 

that 'WOUld wan-ant the extension of a variance if the County had an overall plan 

ani schedule for canpliance. We do not see, h.oNever, heM an extension can be 
~ '; 

granta:l for pn:pose of arriving at a plan witha.lt the cmsequence that the time 

for c:anpl.iazx:e will not be known and will a.1Joost surely fall outside the variance 

period. Here the County has had a two year variance period during which it failed 

to sul:mit a plan, or take any actual steps towax:d cntpliance. NCM the Comty 

wishes to have until Decara:ler 31, 1976, the limit of the ~ variance period the 

Department couia. grant, to decide ~ a ·plan ani :il!Flement it. Its petttdon does 

not give a definite schedule for ccmpliance. Instead it gives "time estimates" 

"if several alternatives were to be canbined for pl.ann.in:J p.trpOSes". As to a 

time schedule the petition then states: 

" ••• For example, if, as a resUlt of the prel:iminary 
evaluation it is deaided to p:rooaeed with a soorce separa­
tion-recycle program, cawert b.u inc.t.nerators to transfer 
stations, and add ESP's to Plant No. 1, the time required 
for each alternative would be as follows: 

"1. ~e progxam 9 rronths 

"2. Transfer to laaifills 
-

Transfer station 12 m:mths 

Equipnent 6 to 18 m:mths 

"3. FSP's for Plant No. 1 2 years and 3 rronths" 

(eilphasis supplied) 

Aside fran the fact that ccmpliance under this time sch,edmle \\0\lld be slightly 

ootside the JJmits of the possilile variance period, the problan with this time 

schedule is that it is not a ocmnitment b.lt a speculation. If the County decides 

not to proceed with the prop::>sed plan, but to do sanethi.ng else, such as an all 
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incineration plan, then this schedule, rough as it is, \\'OUld have no applicability. 

We think that the intent and mean.i.n} of the variatx:e Regulations is to allOW' 

variances and eKtensions for· specific plans that detail hoW' carplianc:e will be 

achieved by the en:i of the period. See Bethlehem SteeZ Corporation v. Common­

UJeaZth of Pennsy:Cvania~ Department of EnvirorunentaZ Resources~ EHB Docket No. 

75-077-W, (issued October 3, 1975),, wherein this Beam recently decided that an 

extension for a variance was properly denied because the cacq:any had not can­

mitted itself to a methcxi of achievin] cxmpliatx:e by the en:i of the period for 

which it desired an exten:led variance. 

As we stated .in our adjudication of July 18, 1975, we recognized that 

is may be difficult for a p:>litical entity such as the County, which has a num­

ber of ccnstituent municipalities, to cane up with a solid waste managanent plan 

and related air pollution control plan in the time pennitted by the Department 

UIXier its Regulations. However, the validity of the County's cla:iln of jmpossi-
" 

bility will have to be resod.ved in whatever enforcanent or other proceeding 

may follow the disnissal of this appeal. In the context of a request for an 

extension of a variance, we conclude as a matter of law that the Department 

could not grant the County's request because of. the inadequacy of its sul:missicns 

UIXier Chapter 141 of the Regulations, and that, therefore,. the County's appeal 

nust be dismissed. 

ORDER 

1IND N:JW, this 23J:dday of Octd:ler, 1975, the appeal of the County 

camu.ssianers of Delaware County is hereby dismissed and the action of the 

Departinent of Enviromlental Resources in refusin] to exten:i its ~ 

variance is hereby sustained. · 

DATED: October 23, 1975 

PAUL E. WATERS 
Chairman 

H • COHEN 
Msnber 
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COMMONWEALTH OF PENNSYLVANIA. 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

·, In the Matter of: 

.· 

OF SUPERVIOORS 

v. 

COMMONWEALTii OF PENNSYLVANIA 
DEPARTMENT OF ENV.IRONMENTAL RESOURCES 

Docket No. 7~059-D 

ADJUDICATION 

'. 
By Joanne R. I>erMxth, Menber, Novenber 10.,, 1.97.5 

. This is a1e of two appeals· by the Slu:'ewsb.lry Township Board of SUper­

visors fran _the pepa.rbrent of Enviromlental Resources' ~ Depart:rnent) 

denial of _pennits to ccnstruct sewerage collection systsns to serve proposed 

developnent areas of Shrewsbny Tc:Mnship. In the instant case, which is appli­

cation No. 6774410, the Township applied for a pennit to builp an interceptor 

line and b;o. fU!IP stations to serve a proposed developrent area of Shrewsbny 

Township, and to pump· the sewage for treatment to the Glen Rock Borough Authority 

Sewerage Treatment Plant, which discharges to Codorus Creek in the Susquehanna 

River Basin. The Deparbnent's denial was~ on the grourds that the Township 
·' 

~not have~ agreenent with Glen Rock Sewer Authority for the treatment of . 
its sewage, that thea:1dit:imal. SEWage fum the. proposed Project \\10\lld. overload the 

Glen Rock treatment facility, and that neither Glen Rock Bol:ough nor Shrewsbury 

Township has an "officially awroved" nnmicipal treatment plan. 

FIND~ CF E1\Cl' 

1. On May 9, 1974; aWellant, the Shrewsbw:y Townsl'rl.p Board of SUper­

visors, sul:mitted sewerage ~fPlication No. 6774410 to the Departrrent request:i.DJ 

a pe:cnit far prop::>sed sanita.xy sewers and ?Jilll?.inJ stations to serve areas of 

Shrewsb..lry Tc:Mnship adjacent to Glen Rock Bc:li-rugh. The application pJ:OFOsed 

that the sewage '\oUUld be p.liTped to the .sewerage t:reatment plant of Glen Rcx::k 

Borough~ ;.J· ... 

I ' 

.//i -436-
'/ 



2. On Septanber 126, 1974, the Department wrote to et)Jineers for Shrews­

blry Township c::x:mcerrrin] the Township's sewerage application and requested; inter 

aZia, a COP.Y of an agreanent allCM:i.n:] Shrewsl:m:y Township to d.i.sc:ha:t9e to the Glen 

llcck Boroogh sewera.g:e treatment plant. In addition, this letter requested the 
~· 

en;Jineers to detail in what manner the proposed project could avoid overload.in;J 

the Glen Rock Borough sewerage f:reatment I>lant since that plant, on the basis of 

1974 operation reports, was receivin:;" an average daily flCM of ·287 ,000 gallons, had 

a pexmitted rnax:irmJm average daily f!CM of 300,000 gallons and the projected flow 

fran the project was in the neighborhood of 28,000 gallons; and,: therefore, the 

projected flCM plus the average daily f!CM measured in 1974 would have exceeded 

the rcfed rnax:irmJm average daily flCM of 300,000 gallons.·'. 

3. By letter of October 31, 1974, the Township's en;ineer asserted, intezo 

aZia, that the Department's 287,000 gallon figure was too ~gh and tha~- the figure 

was nore like 250,000 gallons per day, but he did oot at that time offer arrt proof 

of the lc:Mer figure. 
.·. ,. 

4. By letter of Nollanber 26, 1974, the Department notified the appellant 

that the infonnatian provided by its October 31 letter was inadequate and that 

unless adequate infonnation was received before Dec~ 18, 1974, the application 

w::ruld be processed for refusal. The De~t also returned the a:pplicatian 

I!Odules to the a~t with that letter. 

5. By letter of Decanber 20, 1974, the appellant's engineers in:ticated 

that they wished to have the flCM meter at the Glen Rock treatment plant recal ibrated 

and thereafter collect data that they believed would deoonstrate that the daily flCM 

was actually lO'v'.'er than the operational records in:llcated. 

6. The Department issued a letter denyin;J appellant IS appid.cation Ol1 

February 7, 1975. 

7. On February 13, 1975, the appellant's en;rineers sent a letter and list 

0£ daily f~ to the Department ten:lin:] to show that after ~ months of testing with 

the recalihrated meter it aweared that the Glen Rock plan~'s actual daily flCM 

was less than 200,000 ·gallons per day. 

8. The allowable load of waste flCM to the stream for the Glen Reck 

Earough treatment plant is 0.30 M:;D or 300;.000 gallons per day. 

·9. Whether the actual daily flCM at the Glen llcck plant is 287,000, 

2SO,OOO or u00er 200,000 gallons per day, aweJJant's I!Odule 6-4 inllCC~:tes that, 

count:in1 the additional loads to the Glen Rcx::k plant expected fran ~ sources 

in the next five years, the addition of the prop:>sed sewerage project to the Glen 

:Rock plant woold overload that . .fac:tlity. 



10. AlthotJ;h the Shrewsbury Township BoaXd of SUpervisors have re­

questei that Glen Rock enter into agreement with them for sewerage treatment, 

m such agreement exi.st:s. 

11. Shrewsbu:cy 'l'CMnship sul:mitte:i a municipal sewerage p~ t1o the De­

partment Ql Novenber 5, 1973. 

12. Within 120 days fran that ~te the Department orally notifie:i the 
. . 

'l'cwnshi.p Sewerage Enfarcenent Officer that the plan sul:mission was inadequate be-
.· 

cause it did not i.nclu:le any cc:mnents f:ran the York Crunty Pl.anrlin] Cormi.ssioo 

as required by §5 (7) of the Pennsylvania Sewerage Facil..d.ti.eS 11qt and §71.15 

(b) (2) of the Department's :Regul.ai:ions. A ~tive of the Depart:Inent has 

contimle:i to \<IOrk with the Township ~ the revision of itS plan. 

DISCUSSION 

The Deparbrent's denial of a pemit in this case nust be ufhel.d because 

of the Township's failure to ~~ an agr~t for sewerage treatment at the 

Glen ~ treatment plant, as well as the fact that the additicn of the proposed 

sewerage flow would exceed the capacity of the Glen :Rock plant unier any of the 

var:ious fl.c:Mmtescd1a:oedqr the appellant's en;ineers. The Department's authority 

·to require peDDits for Brr:i sewerage constructi.an canes fran §5 of The Clean Streams 

Law, ~ of June 22, 1937, P.L. 1987, ·as aneX!.ed, 35 P.S. 691.202. That sect:icn 

prohibits the discharge of sewage "in any manner directly or iroirectly into the 

waters of the carm:mwealth" without a petmit.l Chapter 91 of the Departlnent's 

Re:Jul.ations, 25 Pa. Code §91.1 et seq. governs the requirements that the plan set 

forth in the awlicati.an provide ample capacity for the present and future needs 

of the proposed project. Clearly, this requirement is not met here where it is 

shewn by appellant • s e:D3'ineers • own calculations that the addition of sewage f:ran 

the proposed project wcu1d excee:i the capacity of the plant appellant wishes to 

use. Further, we think that the Department was correct in denyiD;J the application 

because of the lack of an agreenent between the Township and Glen~ I!ol:Ough 

Sewer Authority to treat the projecte4 sewage. The Department, whi.cl) is charge:i 

with abat.i.n; pollut:ion and considerin;J "water quality management and pollution 

control in the watershed as a whole" in the exercise of .its sowx1 jud.9ment and 

discretion uroer The Clean StreamS Law, 35 P.S. §691.5 (1), \10\ll.d surely violate 

its duty if it were to authorize a collec:ti.c?n systEm that might not lead to a 

treatment plant. 

1. The statute specifically.~ines a dj shbarge to include a d.ischarge into a 
sewerage systen tha:t ·~ into the waters of the Ccrmclnwealth. 
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Afpell ant cu:gues that the Department has power to fcm::e Glen Rock 

to agree to accept its sewage under §5 ofThe Clean Streams Law, su-Pra, '35 P.S. 

. §691. 203 (b) , wh.i.ch authoriz~ the Department to order municipalities to take 

' certain actions to assure "that there will be adequate sewer .systans and treat­

ment faciilities to meet :present and future needs or otherwise to meet the objec­

tives of this act". Under this section the Department does have power to issue . .• 

orders to nunicipalities requi:rin;; than to join in regional facilities or nego­

tiate with other IniJil:ici.palities far joint treatment. However~· the Department is 

wt required to issue orders of this nature. Apparently, · the Department's general 
' 

p:>licy is to issue such orders where they are necessary to abate exist:in;J p:>llution. 

'nle Department's brief explains: 

"However, the Department has not exercised the ~ set .. 
forth in Section 203 of 'fhe Clean' Streams Law to aate where . 
the exercise thereof wculd result merely in addressfn3 the 
future needs of one municipality Wi1;hrut addressing the pre­
sent needs of a neighbor.in; municipcil.;ity. In other words, 
where there are no :present needs ·in ·aiiy of the municipalities 
bein; ordered to agree, the Department has not issued Section 
203 OI:ders and would not be inclined So to do. In these 
situations, it is up to the loCaJ. munici:palities to nego­
tiate and agree with each other for needed public sewerage 
and other utilities in the manner in which said agreatents 
are traditionally handled." 

'lhis appears to us to be a reasonable p:>licy. Certainly the Department did not 

abuse its discretion or act arbitrarily or unreasonably in requiring that the 

appellant sl1I:M evidence of an agreatent far the treatment of its projected sewage. 

Since we view the lack of an agree:oont far treatlrent at the Glen Rock _plant 

am the insufficient capacity of that plant as sufficient grounds for denial of 

the pexrnit, it is unnecessacy to a resolution of this matter to decide whether 

Shrewsbury Township has an official sewerage facilities plan. However, we wish 

to ccmnent up:>n the questions raised by this issue. The Regulatia1 in §91. 31 provides 

that the Department cannot approll'e a project unless it ". • • is included in and confoxms 

with a canprehensive program of water quality managenent and p:>llution control ••• " or 

is necessary to abate a rnri.sance. Under §91. 31 (b) the basis far det:eJ::mi.ni.Iy; 

whether a project so confonns is by re.Jiew of the c.o.w.A~M.P. plan for the region 

(which does not yet exist) and the official plans far sewage systans that are re-

quired by Chapter 71. 

In this case the Department dete:ani.ned that neither Shrewsl::my nor Glen 

Rock had official plans which had been apprcvi:rl by the Depart::rrent2• Appellant 

2. "Official plan" means one that has been adopted by the m.micipality and 
awroved by the Deparbnent. see '25 Pa. COde §71.1. 
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contests this conclusion because of §71.16 (c) & (d) which provide: 

"(c) Within 120 days after sul:mission of the official 
plan or· revision, the Department shall either approve or 
disapprove the plan or revision. · · 

" (d) Upon the Department • s failure to approve an official 
plan within 120 days of its sul:mission, the offical plan shall 
be deaned to have been approved, unless the Department infanns 
the rmmicipality that an extension of time is necessary to · · 
CCirplete review. n 

I 

Appellant argues that since it never. recE!i.ved written notification that its plan 

was disapproved, it has been appri:Ned under these provisions. The Department, on 

the other hand, cites §71.16 (b), which provides: 

" (b) No official plan or revision shall be considered 
for approval unless accatpmied by: 

" (1) Evidence that establishes rmmicipal 'adoption; and 
" (2) A statement by the appropriate pl.annin:J agency 

with areawide ju:risdiction if one exists, and the appropri­
ate exist.in:J ccmlty or· joint ccmlty Department of Health 
cannentin;J on·tlie official plan, or revision thereto, When­
ever such agency shall have reviewed the plan or revision 
pn-suant to the requirements of the Municipalities Pl.annin:J. 
Code (The Act of July 31, 1968, P.L. 805, No. 247, 53 P.S. 
§ 10101 et seq.) ; provided, hcMev~, that, whenever such . 
agency is rot required to review fh:e said offical plan or 
revision thereto pn-suant to the Muriicipalities Pl.an:ning 
Cede, evidence that the said officii.al plan or revision~ 
to has been before the said agency 60 days without ccmnents 
shall be sufficient to satisfy the provisions of ·this para­
graph of this subsection. n 

The Oepartlnent argues that under this pt"'Vision the plan could rot begin to be 

considered unless the York County Pl.annin:J Ccmnission • s c:x:mnents were subnitted, 

which never were. They point out, further, that the Township had actual 

knowledge of this within the 120 day period and that the Department is still oon-­

ferrin] with the TcMnship as to revisions in its plan that will satisfy the York 

Crunty Pl.an:ning Ccmnission and the Department. 

Because of the Township's actual knowledge and the ambiguity of the 

Regulations on this point, we do rot think that the TCMnShip's plan shoold be 

deaned to have been approved under §71.16 (d) • HCMeVer, in the future we think 

the Department's practice in such a situation should be to.rotify a rmmicipality 

in mtirrg within 120 days ·(mare pranptly if possible) t:hat the plan is disapproved 

because the sul:mi.ssion does rot cx:.:rcply with §71.16 (b) (2). A recurring problem 

in the admi.nist:rcltion of the law and regUlations that we are called open to 

consider is the lerqt:h of time the Department has or slxJuld have to make a de- . 

cision and the :fa:il:ness of the date upon which the Department chooses to make its 

final decision. In this case, for instance, the De~t hasoot taken final acticn 

on the Township's plan ·in two years, apparently for the lau:'iable pn:pose of ,.,m.king 

with the TCM'lShip to enable than to sul:Init an acceptable revised plan. On the 

.• .. 
.:­, . 

·,~/.1; 
•'I 
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other harxi, in the case of the denial of the penn:i.t appealEd . fran here, the Depart­

ment took final action, after threatening to do so on DecEmber 18, 1974, on the 

inexpl..kaw.e date of Februal:y 7, 1975. At the hearin;J the ~ • s c:a.msel. 

: viqorcusly argued that the appellant's letter of Febl:uacy 13th, givi.D:J lower M;o 

figures far the Glen Reck plant, sOOuld not be Considered because it. was subnitted 

after the penn:i.t was deni.Ed3. 

We cannot agree with ~ contention of the Depa.rt:Inent that ·the Board can­

not consider evidence sul:mitted after the action appealEd fran was taken. The Boal:d 
,:· 

generally admits evidence of probative value collected up ti) a .reasonable time be-

fore hearing. In Joseph Rostosky d/b/a Joseph Rostosky_:.Coa'L Company1 E.H.B. Docket 

No. 73-178-C, Issuei June 26, 1974, for exan;>].e, \<We sustained the Depar:llnent 1 s action 

on the basis of evidence collected after it deniEd the :pez:mit in ~- If the 

issues in this matter were solej:y a question of whether appellant bat;i· failEd to receiVe 

appro11al of its official plan amendment, it certainly Would have been appropriate to 

consider whether the revision was current:;J.Y. bein;J considerEd by the Department ard 

Whether the ~t 'WOUld in all likelihood approve the revision. There may be 

cases .. where it is inappropriate to consider a:ey evidence subnitted by a penn:i.t appli- ·· 

cant after the date of the denial of therpeJ::mit on the ground that such evidence was 

not before the Depart:rrent when it made its decision. However, \<We think there shooJ.d 

be SCI.lle rational policy in such cases to sustain the point in time at which the De­

partJnent chooses to act and that it cannot have it both ways-keepin;J Sane matters 

open for as l.on;J as it likes ard closin;J dc:Mn others when it suits. With its brief 

the Dep3rt:ment subnitte::i a copy of its policy and procedure that states that final 

action on applications shcW.d be taken within 60 days. In this case the application 

was deniEd 9 I'OCinths after it was receivEd. While it may be that delays of this sort 

are sanetimes far the :purJ?ose of givi.rx; the applicant time to make a proper subnission, 

such delays ·lead to inconsistent ard perhaps unfair treatrrent of applicants. We 

think at least that applications sho.ll.d be processEd within the 60 day period if the 

Depart:rrent wants to argue that its denial date sho.ll.d exelu:le later- evidence. 
Otherwise there IlU.lSt be a case by case examinatiOn of whether it is appropriate to 

exclu:le evidence presented to the Depart:m:mt after the date it chose to act. Certainll 

where the Regulations provide that action must be taken within 120 days the Department 

should serd written notice of its disapproval to the applicant within that ·time ard 

then continue to work with the applicant t<? revise its plan for resul::mission. 

3. As it turned out the evidence made no difference to a determination of the 
case and therefore. the issue iS not critical. 
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1. The Board has juri.sdict::i.an over the parties and the subject matter 
I 

of this prcceediDJ. 

2. The Department 'did oot err in d.enyjn:J a pemdt far a proposed sew-
' 

erage collection system where it was shewn that the appellant had no agreE!Ielt far 

the treatment of sewage at the plant its pioposed to use and that, in aey event, 

that plant would be overloaded by the addition of the proposed sewage. 

ORDER 

AND l'l:M, this lOtb day of November, 1975, the appeal of :the Shrewshu:y 

Township Board of Supervisors is dismissed and the action of the Departlne:nt is 

sustained. 

DATED: Novanber 10, 1975 .:.• 

·'l 

WI. E. WATERS 
ChaiDnan 

.J~ L •. ~ 
Member 
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In the Matter of: 

( ( 

• . ' ' 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
Firs~ Floor Annex 
112 Market Street 

Harrisburg, ·.Pennsylvania 17101 
(717) 787-3483 

SHREWSBURY 'IOWNSHIP BOARD 

OF stlPERIJISORS 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 75-06Q-D 

ADJUDICATION 

By Joanne R. Denwcrth, Msnber, November 10, 1975 

This is a c:atpmion case to E.H.B. 75-059-D. In this case the Department 

of Environnental Resources (Department) denied a pellllit for a proposed pump station 

and a sewer main to service a proposed developnent area of the Township kn::Jwn .as 

Heritage Fanns. Here,however, ~TCM.nShip proposed to connect to the New Freedan 

Borough treatment plant, but New Freedan Borough specifically declined to enter 

into an agreement for treatment of the TCMn.Ship's projected sewage. The Department 

rejected the Township's application pr:irnarlly on the grounds that the TCMnShip did 

rot sul::mit any eviderx:e of an agreement for treatment of the sewage fran the proposed 

developnent and that the project was oot included in and conformed with a ccnprehensive 

program of water quality managanent and pollution control because the Township has 

ro official sewage facilities plan. By stipulation such eviderx:e presented in 

Docket Number 75-059-D as is relevant to a deteJ:mination of this matter is inc:or-

porated by refererx:e in the record • For the reasons given in our opinion in 

Docket Number 75-059-D, which is issued s.imultaneously, we conelude that 

the Department was correct in denyin;f appellant's application for a sewerage facility 

pellllit. 

FINDIN:;S OF FACT 

l. Appellant, the Shrewsbury TCMn.Ship Board of SUpervisors, suhnitted 

sewerage application No. 67744ll to the Department on May 9, 1974, requestin;r that 

the Department .iSsue a pellllit for a proposed sewerage collection syste:n to serve 
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a prqx>sed devel.opnent area of the Township known as Heritage Faxms. 

2. Appellant's application pxoposed that the projected sewage be treated 

at the NEW Freedan Barcugh 1 S wastewater treatment plant. 

3. On Septanber 26, am Decenber 2, 1974, the Department notified appel-

. lant' s en;;ineers that the application could not be approved unless certain revisions 

were made, incll.Jdin3' the sul::rnission of a ccpy of an agreanent with the New Freedan 

Borough Sewer .Authority for the discharge of sewage to the New Freeda:n plant. In 

its letter of Decanber 2, 1974, the Depa.rt:ment advised the appellant that if the 

requested revisions were not received by Decenber 23, 1974, the application 'WOUld 

be p:ocessed far refusal. 

4. By letter of Decenber 24, 1974, appellant's en;;ineer advised the 

Department that the Township was still negotiating with New Freedan Borough far 

treatment of sewerage at its treatment plant. 

5. By letter of January 3, 1975, New Freedan Borough informed the Depart­

ment that it had not agreed to treat sewerage fran the Heritage Faxms project. 

6. The Department denied appellant • s sewerage application on Febraary 7, 

1975. 

7. On Mal:ch 19, 1975, the York County Pl.annin:1 carmission advised appel­

lant's en;;ineer, as well as the Department, that it cc::uld not approve a Cevision to 

Shrewsbury Township's official sewerage plan far the proposed Heritage Fazms develop­

ment until the overall environnental impact of the developnent had been further studied.l 

CXJN:WSIONS OF UM 

1. The Board has jurisdiction over the parties and the subject matter of 

this proceed.i.n;J. 

2. The Depart:meftt did not err in denyin:J a pennit for a proposed sewage 

collection systan where the appellant had no agreanent for the treatment of sewerage 

at the plant it proposed to use. 

1. The propJsal sul::mitted to the York County Pl.annin:1 Camrl.ssion did not contem­
plate the use of the New Freedan Borough treatment plant. Instead, the Township 
proposed to use the treatment plant at Stewa:t:tstown Borough, which was apparently 
wi1.lin:i to receive the sewage. 
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ORDER 

AND N:M, this lOth day of Novenber, 1975, the appeal of the Shrewsblcy 

Township Board o£ Supervisors is ciisnissed ani the actic:n of the Depar1lllent of 

Environnental ResaJrces is sustained. 

DATED: Novenber 10, 1975 

PAUL E. WATERS 
Chairman 
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In the Matter of: 

-I 

. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARif"'G BOARD 
Blackstone Building 
First F1oor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

CONSOLIDATION CXl1IL <XMI?l\NY , et al 

·V. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 72-297-D 

RLJI.IN; CN THE a:M1JNWEALTH Is 
IDI'ICN '!0 DISMISS 

These cases, which have been consolidated, arise on appeals by Hannar 

Coal Carpany and ConsOlidation Coal eanPanY ,- fran letters fran the DepartJnent of 

Environmental Resources consolidating their penirl.ts for· miD.e discharges into one 

permit for each of several mine operations. 'l'he Camonwealth has moved to di~s 

the appeals 00 the groond that the Board lacks jurisdiction because the Department I 8 

action was merely administrative and has J'X)t "adversely affectea" Appellants. 

Urxier §1921-A(c) of the Administrative Ccd~, 71 P.S~ $510-2l(c), a party 

who is "adversely affected" by action of the Department of Envi.ronrrental Resources 

is entitled .to appeal ,to the Environmental Hearing Board befo;re such action becanes 

final. 'l'he Board's Rules, 25 Pa. Code §21.2 define an action as follows: 

"(1) Action-Any order, decree, decision, deteiininatiori or 
ruling by the department or local agerJCY. affecting personal 
or property rights, privile;Jes, inmuni.ties, duties; liabilites [liabilities) 
or obligations of any person, including, but not limited to, 
denials, Irodi.fications, suspensions and revocations of pez:mits, 
licenses and registrations~ orders to cease the operation of an 
establishment or facility; orders to correct conditions errlangering 
waters of the Camonwealth; orders to construct sewers and 
treatment facilities; and orders to abate air pollution; and 
appeals fran and canplaints for the assessment of civil penalties." 

'l'he consolidation of Appellants'·. disCharge permits into single pez:mits 

for each mine seems clearly to fall within this broad description of action by 

the Department which is appealable to this Board. 

The Ccmronwealth argues that the consolidations were rnereiy administrative 

measures for the convenienCe of the Department;. Whether or not the Deparbrent has 

the pa.rer to consolidate permits for administrative convenience, we think that the 
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action did result in m:xlifications of Appellants' permits, ·wch they are entitled 

to appeal. 

This case is not like Tana and Tc:rna v. camonwealth of Pennsylvania, 

Department of Environmental Resources, EHB Docket No. 73-406-c, decided August 13, 

1974, where the Appellants filed an appeal fran an adviso.cy letter to a municipality 

concerning the requirements of the Pennsylvania Sewage Facilities Act. The dis­

tinguislti.rq circumstances in that case were that the local municipality rather than 

t the Department was responsible for issuance of an order under the Act and the 

Department • s letter to it was therefore simply adv-iso.cy; and the letter, even if it 

could be oonsidered an order, was directed to saneone other than Appellant. The 

: Board's order stated that an apPealable agency "action" had to Jreet the criteria of 

·an "adjudication" under the Administrative Agency Law, 71 P.S. §1710.2 (a)-rreaning 

that it had to be a final order or other final action of _the Dep=rt:nv=nt rather than 

sane interim or advisory action of the Departlnent or sare action by an ·agency other 

than the Department. See McKinley v. State Board of Funeral Directors SPa. Camonwealth C 

42, 288 A2d 840 (1972). 

Here the Department's orders were final actions by it directed to Appellants, 

and AppelJ.a:lts believe the actions changed the oonditions under wch their pennits 

are held. Appellants believe that these c:cnsolidat.kms w:i:ll be detrimental to than 
. ' 

· Dec::ause the Department might revoke a permit for an: entire m;ine operation for a 

violation related to only one discharge, wch 'WaS not the practice when permits 

were issued for each discharge. This is a Suffic~ent allegation of adverse effect 

to sustain Appellants' a~s even tl:lough the alleged hann is prospective. ''Adversely 

affected" may include anticipated inju.cy as well as past inju.cy so long as the 

· party asserting such inju.cy is a party whose p~ rights or pecuniary interests 

are directly affected. See State Board of Funeral Directors v. Fi:yer 84 Dauph 98, 

37 D&C2d 726 (1965). Although there is sane plausibility to the Deparbrent's 

argument that the Appellants are ~ "adversely affected" by the consolidations 

unless a revocation actually occurs, ~ think that argun:ent is answered by the 

consideration that i£ such a revcx::atian did ciccur, the Appellants might be fore­

closed fran making a:trJ <mJUrnE!Ilt abcut the validity. of the consolidations because· 

the a~ pericrl on the Department's consolidation orders had rtm. See' Monongahela 

and Ohio Dredging Co. v. Ccmnonwealth of Pennsylvania, Depart:Irent of EnvirOI'll':e!ltal 

Resources, EHB Docket No. 72-388-B (issued Decenber 27, 1974). Cf. Cohen v. 

Beneficial !.Dan COrp· 337 U.S. 541, 545-47 (1948). If, as ~ believe, Appellants 

are entitled to raise the issue of the legitimacy of the ~nsolidations, the 

appropriate time for raisi.rq that issue is -a:M. 



ORDER 

AND NCM, this 25th day of Februacy, 1975, the ccmronwealth's .Motibtl to 

Dismiss on the grouiXi of lack of jurisdiction is dismissed. 

dh-~L~~-
~~ R. DENmRI'H · 

Dated: Febl:Uacy 25, 1975 
vf 

Member 

cc: BUreau of Administrative Enforcement. 
508 Executive House 
Harrisburg, PA 17120 

For the Carmonwealth: 
Patrick c. McGinley, Esquire 
Department of Environnental Resources 
1200 J<oss:nan Building 
Forbes at Stanwix 
Pittsburgh, PA 15222 

For the Appellant/Defendant/Respondent: -
Henry Ingram, Esqcire 
Ninth Floor Oliver Building 
Pittsburgh, PA 15222 

I . 
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In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

U. S. STEEL CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 72-397-D 

FINAL RULING ON 

ENVIRONMENI' PITTSBURGH Is PEI'ITION TO INI'ERVENE 

DISCUSSION 

On july 24, 1973, the Board member previously responsible for this case 

rule::l that Environment Pittsburgh, a citizens group that petitione::l to intervene 

as a party in this action by petition date::l May 24, 1973, was granted a tanporary 

status analag:n.is to amicus curiae with the right to participate in all aspects of 

the case {conferences, discovery, etc.) "as if it were a party". In that ruling 

Chainnan Broughton pranise::l a later ruling on the permanent status of Environment 

Pittsburgh. 

Upon consideration of the record in this case bearing on the question of 

intervention, I have decide::l that the tanporary status as define::l in the order of 

July 24, 1973, should be converte::l into a permanent one with sane rrodifications. 

There are a number of reasons why it seans inappropriate to allow 

Environment Pittsburgh to intervene fully as a party in this case. 

First, the fifty-:-four counts of violation of the Clean Streams Law that 

Environment Pittsburgh sought to add to this case in its petition to intervene 

have been adde::l by the CCXrrnonwealth' s amende::l canplaint file::l October 30, 

1973. The recom indicates that Enviroment Pittsburgh's witness will testify 

on behalf of the Comnonwealth, and that Envirohrnent Pittsburgh will be actively 

involve::l in the preparation of the case for the Commonwealth. Thus, 

the evidence that Environment Pittsburgh sought to introduce will be presented 

without its intervention as a party. 

-449-



Second, this case is one of eno:r:rnous proportions and threatens to becane 

totally unwieldy if another party is allowed to be the cause of further discovery 

and to put on and cross-examine witnesses. As it is the hearing is expected to 

take six to eight weeks and the case has already been delayed three years by pre­

hearin:; continuances and discovery and a general slowness that see:ns to afflict cases 

of this magnitude. As intervention is a matter canpletely within the discretion 

of the Board t §21.14 {b) of the Rules and Regulations of the Environm~tal Hearing 

Board} it may clearly take account of such practical considerations as delay and 

unwieldiness in denying a petition to intervene where these are no canpelling 

reasons why the petition should be granted. 

Third, this is a civil penalty action, which is an action peculiarly 

within the province of the Carrnonwealth to pursue. Clearlv, Environment Pittsburah 

could not have initiated .this action. See Clean Streams Law, Act of June 22, 1937, 

P.L. 1987, as amended, 35 P.S. §691. 604. While Environment Pittsburgp may have 

sufficiently established an "injury in fact" within the meaning of Sierra Club 

v. Morton, 405 u. s. n7 I 733-34 (1971) I for purposes of bringing certain suits, 

we do not think this is enough to entitle it to intervene as a party in this civil 

penalty action. 

Under Section 35.28 of the General Rules of Administrative Practice & 

Procedure, 1 Pa. Code 31.1 ~ ~' which is to guide Pennsylvania a&ninistrative 

agencies in exercising their discretion as to intervention, intervention may be 

appropriate where the intervenor has : 

(1) a right conferred by statute, or 

(2) an interest which may be directly affected and which is 

not adequately represented by existing parties and as to 

which petitioners may be bound by the action of the agency 

in that proceedin:;, or 

(3) any other interest of such nature that participation of the 

petitioner may be in the public interest. 

Petitioner here argues that its interest falls in the third category and also partakes 

of the second. It argues that its participation is in the p.lblic interest because 

the Ccmnonwealth may be too lenient in agreeing to settlanent terms and/or a 

compliance schedule. 

The secorrl category of interest defined al:are, as well as the cases cited 

by petitioner in its rnancrandum,are clearly directed to rate cases and the like 

where a party will be bourrl in direet ecoronic consequence by the agency's action. 
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A civil penalty case is in nature more like a criminal action which, while it lies 

far the general protection and benefit of the public, is a statutory remerly 

available only to the Carrronwealth. We do not think that the Petitioner's reasons 

are sufficient to permit its intervention "in the public interest" in this civil 

penalty action without a substantial sha.ving that the Carmonwealth is not performing 

its statutory functions. 

Fourth, we think that petitioner's interest in this case will be sufficiently 

protected if it is alla.ved to participate as an amicus curiae with the further 

right to atteni and participate as an observer in discovery proceedings and settlement 

conferences. 

ORDER 

AND IDW, this 30th day of April, 1975, it is hereby ordered that Environment 

Pittsburgh shall have permanent status inthis case before the Board as an amicus 

curiae with the right to atteni and participate as an observE>.r in any discovery 

proceedings and settlement conferences. 

ENVIRONMEN!'AL HE'.AR1N; OOARD 

cc: Bureau of Adrni.n.istrative Enforcement 
505 Executive House Apts. 
101 South Secon:i Street 
Harrisburg, PA 17120 

For the Carrronweal th of Pennsylvania, 
Department of Environmental Resources: 

Eric R. Pearson, Esquire 
1200 Kossman Building 

· Forbes at Stanvix 
Pittsburgh, PA 15222 

For the Appellant/Respon:lent/Defen:lant: 
David McNeil Olds , Esquire 
Reed, smith, Shaw & McClay 
Union Trust Building 
Pittsburgh, PA 15230 

~: April 30, 1975 
vf 
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For U. s. Steel: 
John A. Hamnerschmidt, Esquire 
6044 U. S. Steel Building 
Pittsburgh, PA 15230 

For Environment .Pittsburgh: 
Mr. David Marshall 
5703 Forbes Avenue 
Pittsburgh, PA 15217 

Carolyn Mitchell, Esquire 
57 5 Union Trust Building 
Pittsburgh, PA 15219 

Peter D. Jacobson, Esquire 
5645 Forbes Avenue 
Pittsburgh, PA 15217 



In the Matter of: 

v. 

·*; . . . . . 
COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, PeMsylvania 17101 
(717) 787-3483 

Docket No. 73-416 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER ON ~TH'S 
Osnx::TIONS 'ro RESPCN>ENI' Is IN1'ERIO:iATORI 

Alan~ Steel Ccrcpany, the ~ndent in this civil penalty action, 

served interrogatories on the Conplainant, the Departrrent of Enviromleptal Resamces, 

(Department) on March 3, 1975. The Department answered certain interrogatories 

and parts of certain other interrogatories and filed objections to the remain.in] 

interrogatories or parts cf interrogatories. The Departrrent 'l> prinary objection 

to a number of the interrogatories (Interrogatories 4 through 10 and 12 and 14 r 

particularly) is that they seek information as to the Department's acticn 

with re;Jard to other sintering operations, which rthe Departrrent cl.aiJas is irrele­

vant to this civil penalty action. The Department's answers, filed March 25, 

1975, were limited to identifying persons and documents that dealt specifically 

with its action with re;1ard to Alan Wood. 

I' 
In general principle, I agree with the Departlnent' s contention that 

infomation concerning the operations of other sinter plants and the Department's 

action with regard to than is not relevant to this proceeding within the It'elll1in;; 

of Pennsylvania Rules of Civil Procedure 400? (c) and 4007 (a) , which are appli­

cable to proceedings before-the Board by virtue of Rule 21.15 (d) of the Rules 

and Regulations of the Environnental Hearing Board; and that such discovery re­

quests are unduly l:urdenscme and require unreasonable investigation, within the 

~ of Rule 4011 (b) and (e), in that they require the Department to canpile 

a great deal of infomation that is of dubioUs value on the Irerits of the case. 
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Decidin] what is relevant ani what is wt far purposes of discov&y 

is a difficult task that a:msists mainly of drawin;J a line in a r~le place. 

It is really a canbination of the b.u:densane aspects of the request with the tan­

gential nature of the rna:terial sought that militates aqainst allowin] all of the 

discovexy r~ested here. See Anderson, Pennsylvania Civil Practice, §40ll.66, 

ani cases cited therein, particularly Venito v. PennsyZvania R. R. Co., 10 Chester 

237 (1962); c.f., Brownstein v. P. T. C., 46 D & C 2nd 463 (C.P. Phila. 1969). 

The question in this case is whether Alan Wood violated prOITisions of the Air 

Pollution Control Act an:i the Ra;;ulations thereunder · ani, if so, what civil penalties 

are appropriate. The resolution of these questions does wt depend on what other 

sintering plants are doing or what the Department is doing with regard to than. 

While I can un:lerstan:i the Respondent 1 s interest in this infc:u:naticn, it is :i.m-

practical, un:lesirable ani unnecessary fran the point of viEM of administering 

a statewide environnental program to r~e the Department to collect an:i present 

exhaustive industry-wide infcmnation to each deferX!ant it chooses to p.xrsue in a 

civil penalty action. 

The Respondent here argues that all of the infcmnation as to other sin­

tering operations will srow that its own plant is perfOJ:Illin] cx:mparatively well . 

in anission control ani, therefore, that the anissions that were the cause of this 

action were not willful. The Respondent 1 s lack of willfulness• can be shown by 
' . 

I!U.1Ch' less canplicated evidence, sirx::e it is a relatively simple question as to 

whether or not arry violations were wilffu1. Furt:hemDre, to the extent that 

Respondent 1 s position in the in:lustty with regard • to pollution control is relevant, 

it can be shown by expert testiloony, since arry expert on the control of anissions 

fran sinter plant operations \Olld presunably be familiar with anission .levels in 

the in:lustry generally. 
I' 

. ,... 

Alan Wood also argues that it is entitled to the requested disoovexy .be­

cause of section 13.2 of the Air Pollution Control Act, 35 P. s. §4013.2, which 

provides: 

4013. 2 Confidential infonration 

All records, reports or infonration c:btained by the de­
part::ment or referred to at public hearings under the provisions 
of this act shall be available to the public, except that upon 
cause shown by any person that the records, reports or infonna­
tion, or a particular portion thereof, but not enission data, 
to which the depart:nent has access un:ler tile provisions of 
this act, if nade public, would divulge production or sales 
figures or rrethods, processes or production unique to such 
person or would otherwise tend to affect adversely the canpeti­
ti ve position of such person by revealing trcde secrets, the 
department shall consider such record, report or information, 
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or particular portion thereof confidential .in the adninis­
tration of this· act. Not:h:ii¥:J herein shall be construed to 
prevent disclosure Of such report, record or .i.nfonnation 
to Federal, State or local representatives as necessary 
for purposes of administraticm of any Federal, State or 
local air pollution control laws, or men relevant .in any 
proceed:in] under this act. 1960, Jan. 8, P .L. :.!119, 
§13.2, added 1972, Oct. 26, P. L.-, No. 245, §13, irrd, 
effective. 

'n1is provision has only limited applicaticm here because it appUes to infor­

mation "obtained" by the Department fran others, particularly anissicm data, 

and, as is clear fran the title of the secticm, "Confidential infonnation", is 

intended only to say what .i.nfonnation cbta.i.ned fran others will be available 

to the public and what will not. Thus, it does not refer to the Deparbrent1 s 

own tests, reports and rE!!CQrds, which are sought by the Resporvient in Inter­

rogatories 4 throuqh 10. Insofar as the Respc:lldent is request.i.ng em:bssicm data 

fran the records of other sinteriDJ plants .in the possessicm of the Departmentl, 

it has the same right to such records of reports as the rest of the public. 

However, it does not have a special right to have the .i.nfonnaticm. collected em 

a statewide basis at the expense of the Department. I do rot krx:w what proce-

dure, if any, the Departlnent generally follows in making reports, rec:ards 

and .i.nfonnaticm available to the public, blt it wcul.d be sufficient here if 

the Department would iniicate who in the Deparb'nent has custody of anissial 

' data for the sinteriDJ plants referred to .in answer to Interrogatory 3.; The 
' 

Respondent can then make arrangements to .i.nspec:t those records or reports at 

its convenience. · 

It is, on the ather hand, clearly relevant to the Respancl_ent 1 s case 

to krx:w what general .i.nfonnation the Departroent has relied on .in fOJ:mUl.at.i.ng stan-

dards for sinter plant anissions ,and what general .i.nfonnaticm on this subject 

it is or is not awar,.of. Thus, Inten:ogatories land ll, which appear to be 

directed to obtainiDJ such general infonnaticm as may fm:m the basis of the 

Departlnent1s dec:isions,are proper and should be answered fully. The answers to 

these .interrogatories do not, however, need to identify reports, records or 

infonnation specifically con:::erniD] other.sinter plants Within the CcJrm::lnWealth. 

The _Department has also objected to Interrogatories 4, 5, 6 and 10 

.insofar as they apply to the Department 1 s tests and records oonceming Alan 

tb:ld that were developed after the canpla.i.nt .in this action was filed on the 

1. The Res~ent does not suggest that the infonnation it is seeking has or 
will be "referred to at public hearings" other than by its own use of such 
infonnation. 
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grouni that such records M!re developed in anticipaticn of litigation am are, 

therefore, protected. ·pa R. c. P. ·S4011 (d). This objecticn must be sustained. 

The Respaldent ·is entitled to all tests am reports that fOilll the basis of the 

Departm:!nt's acticn against it. fblever, it is not entitled to infonnation 

asserrbled by the Depart:ltent solely for the trial of its case, and it has generally 

been held that investigations and reports uOOertaken or ~repared after a ccrtplaint 

has been filed are within this categacy. See Anderson Pennsylvania Civil 

Practice, Vol. SA, §§4011.156 I 4011.157 I 4011.1631 am see, CommorDJ)eal th of 

Pennsylva:nia6 Depaz>tment of Envirorunental Resouztces v. West Penn Po!Je1' Company6 

Docket No. 73-161-B. 

Interrogato:cy 12 asks the Depart::Itent to identify all of the persons 

who have submitted CXJtplaints to the Depart:nent cancerning sinter plant oper­

ations. '!he Depa.rt:nent oojects to this on the groond that the identity of the 

info:z:ners who c:arplain to government enforCarent agencies is .privileged urXier 

Rule 4011 (c) of the Pennsylvania Rules of Civil Procedure, in accordance with 

the principles announced in cases such as Roviaro v. u. s. 353 u. s. 53 (1957) 1 

~tchell v. Roma 265 F 2d 633 (3rd Cir. 1959)1 U, S. v. Sun Oil Co. 6 10 FRO 448 

(E. D. Pa 1950) 1 U. S. v. Kohle1' Co, 9 FRO 289 (E. D. Ba 1949), I agree that 

the policy of protecting infoiners is applicable here and the Respordent has 

not shown a sufficiently strong counter-balancing interest in such inf6:cnation 

to ev&CC'Ile the privilege within the test descr:ibed in RoiJiaro v. u. s .• supM 

at 60. However, Alan Wood has suggeSted in its brief that it \rollld be satisfied 

to receive info:cnation as to the nuni:ler and substance of such carplaints without 

l~g the narres of the c:arplainants. That information seems !relevant and 

may in fact aid the ResJ.X)ndent in the preparation 'of its case. · 'Iherefore, it is 

Bppropriate to require that the Department f\lm1sh-1Uan Wocx1 with a list of the 
I . 

nun'ber .of c:arplaints received concerning Alan Wocx1' s anissions and the dates 

and substances of such complaints without revealing the names of the catplainants. 



( 

ORDER. 

In accordance with the foregoing opinion it is hereby ordered, 

(1) that the Deparbnent 1s objections to Interrogatories 1 arrl 11 are overruled 

and the Departnent is ordered to answer those interrogatories to the extent 

described in the above opinion 1 

(2) that the Departnent 1 s objections to Interrogatories 4, 5, 6, 7, 8, 9, 10 

and 14 are sustained with the exception that the Departnvmt is required to 

furnish to the Respondent in ~ to Interrogatories 4, 5, and 10, the names 

of persons in the Depart:nent having custody of emission data obtained fran the. 

sinter plants in the ~th idep.tified in answer to Interrogatol:y 31 

(3) that the Departnent1s objection to Interrogatory 12 is sustained, but the 

Depart:Irent shall furnish to the Respclldent a list shadrx] the n\ri:)er, date and 

substance of cx:rrplaints cxmoerni.ng the Respc:lOOent 1 s emissions i 

( 4) that the Depart:ment 1 s objections to Interrogatories 4, 5, 6, and 10 are 

sustained insofar as they require the identification of tests arrl reports 

ccnoeming Alan ~' s emission levels that were perfo:ored or prepared after 

the Depart:rtent's CXJtpl.aint was filed and solely far the~ of trial. 

Where available, the infonnation recnri.red to be fumished here shall 

be fumisheq for the period c:amencing October 21, 1970, to the present. The 

Deparbnent shall provide the infonnation required herein to the ResporXlent by 

June 30, 1975. 

I' 

cc; Bureau of Administrative Enforcement 
505 Executive House - 101 South SeCond st. 
Harri5Qurg, PA 17120 

R>R'IHE~m: 

Frances IX1bl:'0\7ski, Esquire 
Depart:ment of Environrrental Resources 
Suite 1200 1315 Walnut·st. 
Philadelphia, PA 19107 

FOR 'IHE IWP/PFS/DEF /: 
Kenneth R. Myers, Esquire 
r.t>rgan, Lewis & Beckius 
123 South Broad Street 
Philadelphia, PA 19107 

~= June 3, 1975 
psp 

-456-

lbbert A. Clancy, Esquire 
Alan WOo:i Steel canpany 
Conshohocken, PA 19428 



In the Matter of: 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

UPPER PROVIDENCE TOWNSHIP 
SUPERVISORS 

Docket No. 74-050-D 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

The Department of Environmental Resources (Depart:Irent) has filed a trotion 

to dismiss the Upper Providence Township Supervisor 1 s appeal fran an order of the 

Department directing the Township to cease o_perating a landfill on certain prop­

erty ],eased by the Township. The Department says that the Township is o_perating 

a landfill without a ~t and recites a long list of violations of the Depart-

ment1 ~ Regulations. The Department argues that in view of the lack of a pennit and 

the recorded violations, the Department is obliged to shut da-m the landfill; and 

since the Appellant has not challenged the validity of the Regulations, its appeal 

should be dismissed. The Township, on the other hand, says that it did not apply 

for a permit because it is not o_perating a landfill on the site,and it denies that 

the violations found by the Department exi!?t. 

This is a clear case of a factual dispute that must be resolved by a 

hearing. The Appellant points out that there is no such thing as a "trotion to 

dismiss" under the Board 1 s Rule §21.18, which incorporates the pleadings allow-

able under the Pennsylvania Rules of Civil Procedure. l·7e must ackn<:Mledge that 

the practice of the Board of recognizing trotions to dismiss is not specifically 

provided for in the Board 1 s rules or the Rules of Civil Procedur~. It appears 

that by practice rather than rule the trost ccrrrron •;ay of raising preliminary 

ques:-.ic:-..s cf juris:::.ictio:n and law before the Board J-,as be::::; by a trotion to dis-

miss. h.l t.l-Jough t:J-:e E:Jard hopes soo::1 to propose revisions tc its rules to authorize 

a sta.··Jd=..:·c=: :retho2 c·f raising preliW.inary issues, \•.'e co not thi!'J: that the fact that 
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ered. Essentially, this is a motion for sumnary judgment, see Rule 1035 of the 

Rules of Civil Procedure, and Rule 126 of the Rules of Civil Procedure penni.ts the 

Board to treat it as such. 

On such a motion we must resolve all questions of fact in favor of the 

Appellant in order to detennine whether the Appellee is entitled to dismissal as 

a matter of law. See, e.g., Coal aperators ca.,-ualty Co. v. Charles T. Easterby 

and Co., Inc., 440 Pa. 218, 269 A.2d 671 (1970); Anna Ritmanich et al v. Jonnell 

Enterprises, Inc., et al, 219 Pa. Super. 198, 280 A.2d 570 (1971); Samuel McFadden, 

Jr. v. American Oil Carpa.ny, 215 Pa. Super. 44, 257 A.2d 283 (1969). Looked at 

fran that I:X>int of view, the motion for diSmissal must be denied since the APpellant 

claims that it is not operating a landfill and i~ not in violation of the Regulations. 

In fact, we feel that the Depa.rtrrent 1 s motion to dismiss in this case is scrnewhat 

frivolous, in view of the cbvious factu~ questions to be resolved. 

The Appellant 1 s request ·for sanctions against the Department for failure to 

file its pre-hearing rnarorandum will, however, be denied, because the filing of 

a motion to dismiss and the resolution of the questions raised by such a motion do 

generally stay the requiranent for filing a pre-hearing rnarorandum unless the 

motion was not filed in good faith--which was not shown here. Further, since the 

Appellant has indicated that it will not be available for hearing prior to Septem­

ber, 1975, there is no reason at this J:X>iilt for requiring the Department to file 

its pre-hearing mem::Jrandum with haste. 

ORDER 

AND N::lil, this 24th day of June, 1975, the Canrronwealth 1 s motion to dismiss 

is denied. The Carmonwealth .is ordered to file its pre-hearing memorandum on 

or before Wednesday, July 30, 1975. 

ENIT.IR()NMENTAL HEARING OOARD 

· cc: Bureau of Adm:i.nistrative Enforc611E!lt 
Dennis M. Coyne, Esquire 
John P. Trevaskis, Jr. Esquire 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Buildina 

In the Matter of: 

BETHLEHEM STEEL CORPORATION 

First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 75-070-D 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

The Ccmronweal th has noved to dismiss Bethlehem Steel Corporation 1 s 

appeal fran the Departrrent of Environrrental :Resources (D:partrrent) denial of a 

requested arnendrrent to Bethlehem 1 s air pollution control program for the coke 

crven batteries at its ..l::lhnstCMl plant. Under the tenns of the consent order 

entered into between Bethlehem and the Depart:ment on February 25, 1972, Beth-. 

lehem was to submit an air pollution abatement plan for control of air con-

tarninants at its JohnstCMl coke oven batteries, which consist of three batteries 

situated in Franklin Borough and referred to as the "Franklin Batteries" and 

two batteries of ovens :kncMn as the "Rosedale Batteries'.'. Bethlehem sul::mitted 

a plan in carpliance with the Order, and that plan was approved by the 

D:parbnent on July 23, 1973. In general, the plan called for closing the 

Franklin batteries and installing staged charging and a coke-side shed to 

control charging and pushing emissions fran the Rosedale batteries. Under 

the approved plan, application to the D:part:ment for pennit and detailed 

plan approval was due an October 1, 1973, and installation of the shed was 

to have begun on one of the Posedale batteries by Februaxy 1, 1974. Bethlehem 

never corrplied with these requirerrents. On Januaxy 21, 1975, the Depart::Irent 

sent a violation notice to the catpany regarding its failure to irnplerrent its. 

control plan :PUrSuant to the Order. On January 31, 1975, Bethlehem sent to 

the D:partzrent· a ·petition to arrend the control plan for the Rosedale batteries, 

essentially by repla~ing the coke-side shed ~ th a Koppers-Erie quench car 

and related emission control systan. The petition to arrend was denied by 

the D:partzrent in a letter dated February 18, 1975. By stip..llatic::n 
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of the parties that portion of this aweal dealing with the Franklin batteries 

was dismissed as rrcot because of Bethlehem's submission of a superseding control 

plan arrendrrent for the Franklin batteries, which Bethlehem is no longer planning 

to phase out. 

ParagraFh nine of the original consent order Sf:ecifies the conditions 

for amendrrent of Bethlehem's air f.Ollution control plan. It reads as follcws: 

"9, Upon application of Bethlehem Steel Corpo­
ration, the provisions of this order, and plans 
and schedules suhni tted and approved hereunder, 
may be m::xiified by the Department, when 

A. delivery or installation of equiprent 
is delayed by events nOt in the control 
of Bethlehem Steel Corporation; 

B; revision of the plans and schedules 
subnitted or approved is necessary to 
incorporate . changes in technology or 
corporate planning to achieve within 
the time Sf:ecified in paragraph 5 
hereof, significant improvarent in 
air pollution control; · or · 

c. air pollution control standards appli­
cable to the by-product, slot-type 
coke ovens are changed." 

'!be Ccl'rlronWgalth points out that Bethlehem's petition to arrend was specifically 

submitted under paragraph 9 B of the Order and argues that Bethlehem's appeal · 

should be dismissed because it did not allege any facts, either in its petition 

or its appeal, shc:Ming "changes in technology or corporate planning" "necessary" to 

achieve "significant improvarent in air pollution control", Bethlehem's notice of 

appeal recites several reasons for the proposed change in the rrethod of contrc;ll of 

pushing emissions. One is cost - a single shed for one coke oven battery is 

alleged to cost five million dollars whereas the Kopper9-Erie quench car allegedly 

"-Uuld cost 2.5 million and "-Uuld serve both Rosedale batteries, Bethlehem also 

recites that a clarification of section 123.1 of the Departrrent•s ~ations 

issued on Novenber 17, 1974, indicates that~ emissions need not be controlled 

in order to achieve arrbient air quality standards whereas when the coke-side shed 

plan was sul:mitted, the Depart:nent was interpreting section 123.1 as an absolute 

prohibition against certain fugitive etiissions. The camonwealth argues that .c:Ost 

figures are not a gramd for arrendrrent rmder § 9 B of the order and that § 9 ~ . 

pennits arrendrrent only where the change in technology or corporate planning will 

result in greater control of pollution rather than less control, The Comonwealth 

:further argues that the clarificatien of §123.1 was not a "change" in the air 

pollution control standards under § 9 c of the order, - particularly as in 
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Bethlehem's case, the specific air pollution control standards contained in 

paragraph five of the consent order are the only applicable standards that 

may be considered. The Comronwealth also points out that Bethlehem purported 

to be arrending its plan under S 9 B and not S 9 C, and therefore a change in 

air pollution control standards cannot be considered here. 

We do not think that Be\:11lehem' s appeal can be dismissed on the grounds 

alleged by the Cornronwealth. The language of paragraph 9 B is quite general and 

we are not t:ersuaded that con.Siderations of cost and experimentation with different 

· technology do not CXlme within necessary 'Changes in_ technology or corporate planning".: 

We are also not· t:ersuad:rl that "significant inp.roverrent in air pollution control".-· 

neans signi.(.i.cant irnproverrent over the control s~ards achieved in the plan 

previously submitted.: It seems possible to us that S9 of the Order was intended to 

J;enni t changes in Bethlehem's control plan if a substituted technology at a lower 

cost could achieve satisfactory air quality standards in compliance with the Order. 

'Ihe question of whether the technology proposed by Bethlehem will achieve those 

standards is one that rrust be resolved at a hearing. 

The Ccmronwealth also argues - in fact it is in scma sense its primaJ:y 

oontention - that the appeal nn.Ist be dismissed because the J;etition to arrend was 

as a matter of law untirrely1 having been filed a year after constructionwas to 

have reen begun under Bethleherc5 originally filed air pollution control plan. 

While wet''agree that the delay j.n the implarentation of the plan is an unhappy event 

for residents of the Johnst.c::Mn air basin, we do not see this delay as grounds 

for dismissal of the appeal, since § 9 B of the order does not put any limit on the 

tine in which t:etitions to amend the plan may be sul:rnitted. It should be noted 

that the arnendrrent proposed by Bethlehem still would result in canpliance with 

air pollution control standards by July 1, 1977, the date called for in the 

original order. Also, it does not appear that Bethlehem intends by the substituted 

emission control rrethod proposed in the amendrrent to achieve a lesser standard 

of air pollution control than that set forth in paragraph 5 of the order. However,. 

it is clearly a factual question whether or not the nethods proposed by Bethlehem 

can achieve that standard. Bethlehem argues that so· far as the untirrely appeal 

is concerned the Depari::Irent can bring an enforcarent action to penalize Bethlehem 

for the failure to. start oonstruction. We are syrrwthetic to the Deparbrent's 

concern that such an enforcerrent action would be stayed pending a resolution of this 

case~ · however, we do llflt see the delay in filing an application . for arnendr.'ent 

as sufficient grounds for dismissal un::ler the tellTlS of the Order. 
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'Ibe last grotmd upon which the camonweal th seeks dismissal is 

that the petition to amend, having been filed ten days after receiving the 

violation notice from the Depart:Irent, was submitted in bad faith for the. 

purFOSe of preventing the Depart:Irent fran taking any enforcerrent action. 

Apparently, Bethlehem first rrention:d the change it wished to make in the pushing 

emission control technology at a .meeting with the Depart:Irent on December 12, 197 4. 

We are not disfOsed to believe that the arrendrrent application was sul::xnitted by 

Bethlehem in bad faith. However, since under § 9 B of the Order there is a 

question whether any proposed arrendrrent is "necessary to incorporate changes 

in technology or corporate planning" we think that the Depart:rrent' s Interrogatories 
.• . 

one through 13 {with the exception of interrogatories eight and nine, which relate 
. '. 

to the Franklin batteries arid have therefore been withdrawn) are relevant and 

should be answered. Since the corporate process by which Bethlehem arrived at 

a decision to propose a substitute technology is a factual question, the Comronwealth 

can make whatever argurrents it wishes to make on that point after the facts be-

corre J<na.m. As to Bethlehem's position with regard to both the IOCltion to dismiss 

and the Deparbrent' s Interrogatories, that these are all inappropriate because 

.the Depart:Irent is still considering the resul:rnission . of the proposal for the 

lbsedale batteries that was made on May 15, 1975, along with a larger profOsal 

covering a nurcber of Bethlehem's sources, we think that the Depart:Irent has 

clearly denied the proposal that is the subject of the appeal once and is not 

required to take action on it again before the Board proceeds with the. appeal. 

ORDER 

AND NCM, this 11th day of July, 1975, it is hereby ordered that the 

eormonwealth Is l-btion to Dismiss is denied. Appellant, Bethlehem Steel Corporation, 

is ordered to answer the Conmonwealth' s Interrogatories one through 13 {with the 

exception of interrogatories eight and nine which have been withdrawn) by Wednesday, 

July 30, 1975. Appellant shall file its pre-hearing rrenorandum on or before 

Friday, 'August 15, 1975, after which the Ccmronwealth shall have fifteen days to 

file its pre-hearing merrorandum. 

DATED: July 11, 1975 

psp 

ENVIroNMENTAL HEARING BOARD 

~ ~~{.tn7d 
JOANNE R. J)E;NOORI'H 

Mem::er 

cc: Robert E. Yuhnke, Esquire 
Blair S. l-titillin, Esquire 
Brent W. Robbins, Esquire 
Mr. Thana.s N. Cr<Mley 
Bureau of Administrative Enforcement 
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