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FOREWORD

This volume contains all of the adjudications and opinions issued by the Environmental
Hearing Board during the calendar year 1995.

The Environmental Hearing Board was originally created as a depa-u'tmental :
administrative board within the Department of Environmental Resources by the Act of December
3, 1970, P.L. 834, No. 275, which amended the Administrative Code, the Act of April 9, 1929,
P.L. 177. The Environmental Hearing Board Act, the Act of July 13, 1988, P.L. 530, No. 94,
upgraded the status of the Board to an independent, quasi-judicial agency and expanded the size
of the Board from three to five Members. The jurisdiction of the Board, however, is unchanged
by the Environmental Hearing Board Act; it still is empowered “to hold hearings and issue
adjudications. . . on orders, permits, licenses or decisions” of the Department of Environmental

Resources.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BUILDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG. PA 171058457 M. DIANE SMITH
717-787.3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

PETE CLAIM
V. EHB Docket No. 94-125-E

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

. Issued: April 10, 1995

ADJUDICATION

By: Richard S. Ehmann, Member
Synopsis

The Board dismisses appellant/former battery recycling operator’s
challenge to an order issued by the Department of Environmental Resources
(DER) pursuant to, 7inter alia, section 316 of the Clean Streams Law, 35 P.S.
§691.316, and sections 104(7) and 602 of the Solid Waste Management Act, 35
P.S. §6018.104(7) and 602, directing him to remediate site conditions,
consisting of an abandoned lead acid battery casings pile, and soils,
sediments, and surface water contaminated with lead which has migrated from
the pile.

The Board finds that DER sustained its burden of proving by a
preponderance of the evidence that the battery casings pile is a polluting
condition in the form of leachable Tead; that the abandoned battery casings
pile was left from appellant’s operations; and that appellant, as a former
lessee, was an occupier of the site and has occupied the site to the extent of
the presence of his battery casings there. Moreover, the Board finds that DER
sustained its burden of proving by a preponderance of the evidence that the

leachable lead from the battery casings pile has reached the surface waters of
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the Commonwealth and threatens to continue to reach the surface watefs in the
future. Thus, we find DER’s order was Tawfully issued pursuant to section 316
of the Clean Streams Law.

Further, the Board finds that DER suStained‘its burden of proving by a
preponderance of the evidence that DER’s order was appropriately issued
pursuant to the Solid Waste Management Act. The appellant cannot escape
Tiability for remediating the lead pollution at the site which is being caused
by battery casings he abandoned at the site on the basis that he deposited the
battery casings at the site prior to the enactment of the Solid Waste
Management Act. The Board concludes that the appellant continues to dispose
of this hazardous waste at the site until the waste is removed from the site
and it is restored to its pre-disposal condition.

| BACKGROUND

Appellant Peter Claim (Claim) filed a notice of appeal on May 27, 1994,
seeking this Board’s review of an order issued to him by DER on April 18, 1994
with regard to property known as the Marucci site or "site", located in South
“Union Township, Fayette County. DER’s order found, inter alia, that Claim had
occupied a portion of the Marucci site to operate a lead acid battery
recycling establishment, and that battery casings were disposed of on the site
on a pile adjacent to a tributary to Coal Lick Run. DER’s order also alleged
that the results of samp]ihg conducted.by DER on soils, sediment, surface
waters, and battery casings, among other things, show that the battery casings
and soils contain leachable lead and are a hazardous waste pursuant to DER’s
regulations at 25 Pa. Code §261.3, and that pollution is reaching and
threatens to reach surface waters of the Commonwealth. DER’s order

additionally states that the results of sampling conducted by DER show that

437



the surface waters in the unnamed tributary and in drainage channels at the
toe of the battery casings pile éontain pollutants, including lead, and that
the sediments in the drainage channels and the soils at the toe of the battery
casings pi]e.contain excess- levels of lead.

Pursuant to sections 5, 316, 402, and 610 of the Clean Streams Law
(Clean Streams Law), Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§§691.5, 316, 402, and 610; sections 104(7) and 602 of the Solid Waste
Management Act (SWMA), Act of July 7, 1980, P.L. 380, as amended, 35 P.S.
§§6018.104(7) and 602; and section 1917-A of the Administrative Code
(Administrative Code), Act of April 9, 1929, P.L. 177, as amended, 71 P.S.
§510-17, DER directed Claim to take action with regard to remediation of the
site.

We received Claim’s First Motion For Summary Judgment, For Judgment on
the Pleadings, and/or to Dismiss Administrative Order on September 2, 1994.
After receiving DER’s response to Claim’s motion, we denied that motion in an
Order issued September 23, 1994.

On October 3, 1994, we received the parties’ First Joint Stipulation.
Subsequently, on October 12, 1994, we received both Claim’s First Motion in
Limine and DER’s response to this motion. We then, on October 12, 1994,
received the parties’ Second Joint Stipulation.

A merits hearing was held on October 12-13, 1994 before Board Member
Richard S. Ehmann. Upon our receipt of the transcript of the merits hearing,
we directed the parties to file their post-hearing briefs. We received DER’s
post-hearing brief on November 28, 1994. Along with its post-hearing brief,
DER also filed a Motioq to Reopen the Record and Enter a Stipulation. After

receiving Claim’s response, we denied DER’s motion to reopen the record by an
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order issued on December 13, 1994. We received Claim’s post-hearing brief on
December 13, 1994. DER filed ité.rep]y post-hearing brief on December 21,
1994. |

The record before us consists of a transcript of two volumes and
numerous exhibits, including the parties’ First Joint Stipulation which
contains stipulated facts. (Since the parties’ Second Joint Stipulation did
not stipulate to any additional facts, it was not made an exhibit.) Any
arguments not raised in the parties’ respective post-hearing briefs are deemed
waived. Lucky Strike Coal Co. v. Commonwealth., DER, 119 Pa. Cmwlth. 440, 547
A.2d 447 (1988). After a full and compléte review of the record, we make the
following findings of fact.

FINDINGS OF FACT

1. Appellant is Claim, an individual with an address of 28 Princeton
Avenue, Uniontown, PA 15401. (Notice of appeal)

2. Appellee is DER,‘tHe agency of the Commonwealth with the duty and
‘authority to administer and enforce the SWMA; the Clean Streams Law; and
section 1917-A of the Administrative Code. (B Ex. 1)’

3. Jacob Marucci, Beatrice Marucci, Carmilla Marucci, and Mary lLouise
Nepa (the Maruccis) own a parcel of property located in South Union Township,
Fayette County. (B Ex. 1)

4. Claim was a sole proprietor in the junk business. (N.T. 303-304)
Claim began to occupy the site in the late 1950s, when he used the property to

store pipe as part of his junk business. (N.T. 304, 306-307)

' "B Ex. 1" is a reference to Board exhibit 1, which is the parties’ Joint
Stipulation. "C Ex." is a reference to an exhibit offered by DER, while "A
Ex. " is a reference to an exhibit offered by Claim. "N.T." indicates a
reference to the transcript of the merits hearing.

439



5. Claim leased a portion of the Marucci site to recycle lead acid
batteries. At some time before 1961, the Tead acid batteries were recycled at
the site in order to reclaim the lead for off-site reuse. (N.T. 363; B Ex. 1)
Claim also leased a portion of the Marucci site, in 1980 and 1981, for the
storage of heavy equipment. (B Ex. 1)

6. Lead acid batteries were brought to the site, where the casings
were broken open with an ax, the tops of the batteries were removed, and the
lead cores were removed from the waste batteries. The lead cores were sold
off-site. (N.T. 55; B Ex. 1; C Ex. 4) |

| 7. Claim admitted to DER personnel on two occasions that he was
responsible for the battery casings at the site. (N.T. 51-55, 69, 163)
The Marucci Site

8. David Planinsek is employed by DER as a Waste Management Specialist
in DER’s Greensburg District Office. (N.T. 25) His duties include inspecting
permitted waste disposal facilities, industries, and businesses that generate
hazardous and/or residual waste; he also responds to citizen complaints
alleging illegal disposal. (N.T. 25) A

9. After Planinsek received a complaint over the phone from the
Fayette County Solid Waste Director Vincent Vicites on March 31, 1992,
Planinsek drove to the Marucci site with Vicites, parked and walked the
Marucci site. (N.T. 29)

10. Planinsek found, through conducting a phone investigation, that the
Fayette Equipment Company had had a building on a portion of the site; so, at
first, he referred to the entire site as the Fayette Equipment site for

jdentification purposes only. (N.T. 30)
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11. When Planinsek first visited the Marucci site in person on March
31, 1992, he observed a large pile of battery casings and debris. (N.T. 38)
The photograph which is C Ex. 2A is a fair and accurate depiction of a portion
of the battery casings pile Planinsek observed. (N.T. 38) There are
thousands of battery casings‘on the pile. (N.T. 36) Planinsek estimates the
battery casings bi]e to be 120 feet wide and 20 feet high. (N.T. 36)

12. An unnamed tributary to Coal Lick Run flows diagonally across the
Marucci site from northwest to southeast, as depicted on the map which is C
Ex. 1. (N.T. 32) C Ex. 1 is a fair and accurate depiction of the site.

(N.T. 28) |

13. The battery casings pile is adjacent to the unnamed tributary. The
battery casings and other materials are uncovered and exposed to the elements.
(B Ex. 1) As shown in the photographs offered by DER, the battery casings in
the pile are broken and their Tead cores have been removed. (N.T. 43-44; C
Exs. 2C and 2D) Since the battery casings pile is porous, any surface water
or precipitation which falls on the pile runs through the piie. (N.T. 87-90)

14. North of the battery casings pile and the unnamed tributary to Coal
Lick Run is a vacant lot and the remnants of the Fayette Equipment Company
building, as depicted on C Ex. 1. (N.T. 30-32)

15. Empty drums, copper wire, scrap metal, partially burned paint cans
and ash residue, tires, and other materials have been disposed of on the
Marucci site. Some of these materials have fallen into the unnamed tributary
and are along the tributary’s bank. (B Ex. 1) The paint cans and paint waste
are located approximately 15 feet from the battery casings pile. (N.T. 34-36,
176-177; C Ex. 2B)
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16. Portions of the Marucci site were formerly used for surface mining
activities. (B Ex. 1) | |

17. An abandoned surface mine, which has been revegetated, is located
southwest of the battery casings pile, as depicted on C Ex. 1. (N.T. 33-34)

A serpentine area labeled "3-to 4- foot berm" on C Ex. 1 is a berm which was
installed as part of the mining reclamation. (N.T. 34)

18. To the east of the battery casings pile lies a spring and potential
wetland area, as depicted on C Ex. 1. (N.T. 34) U.S. Route 119 is located to
the west of the site and is off of the C Ex. 1 map. (N.T. 32)

19. The topography of the area marked on C Ex. 1 as "former junkyard
area", "crushed battery casings and debris", and "5-gallon paint containers"
is fairly level. (N.T. 34-36, 176-177; C Exs. 2A and 2B)

20. Planinsek has observed acid mine drainage (AMD) which appears to be
"~ discharging from an intermittent stream that flows from the area labeled
"heavily wooded area" south of the battery casings pile, as indicated on C Ex.
1. (N.T. 35, 138, 198; C Ex. 1) This AMD discharge is downgradient from the
battery casings pile. (N.T. 101) There are no other known discharges of AMD
at the site. (N.T. 35, 198)

21. There is a steep slope from the "battery casing pile" area to a
stream in the area marked "spring/potential wetland" on C Ex. 1. (N.T. 34; C
Ex. 2C) This stream and wetland area is at the base of the battery casings
pile. DER has observed surface water emerging from the base of the pile, as
is depicted in DER’s photographs of the battery casings pile. (N.T. 36, 40-
41, 46; C Ex. 1, and C Exs. 2A, 2B, 2C, and 2D)

22. There were no battery operations or other manufacturing activities

conducted in the area west of the unnamed tributary. (N.T. 201)
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23.. The flow of water in the spring/potential wetland area is generally
from northeast to southwest. (N;T. 140) There is no evidence of erosion or
any evidence that water flows from the paint cans toward the battery casings
pile. (N.T. 88) |

DER’s 1992 Site Investigation

24. DER conducted a site investigation of the Marucci site. This
involved DER’s devising a sampling plan and collecting samples so that DER
could Took for the potential wastes on the site and determine whether there is
.contamination and whether the contamination has to be removed from the site.
(N.T. 112) |

25. Planinsek returned to the Marucci site on April 6, 1992,
accompanied by DER soil scientist Edward Bates, to collect soil and sediment
samples in order to determine whether the battery casings were causing any
“contamination. (N.T. 47, 105; B Ex. 1) Planinsek assisted Bates in
collecting two soil samples. (N.T. 47-48; B Ex. 1)

26. The soil sample collected by Bates on April 6, 1992 was a three-
point composite.? The three areas marked "SX’ in green on C Ex. 1 indicate
the three areas at the base or the toe of the battery casing pile where Bates
collected this three-point composite. (N.T. 122)

27. Bates collected the sail sample at a depth of 0 to 6 inches because
he believed that if organic substances were present in the soil, they would be
on the surface or just below the surface. (N.T. 123-124) He selected a

three-point composite from the base of the battery casings pile in order to

? A three point composite means that three subsamples were individually
collected, placed in a ziploc bag, then mixed or broken up in an effort to
homogenize the sample. (N.T. 121-122)
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determine if surface runoff was carrying materials or contaminants from the
battery casings to locations downgradient or below the pile. (N.T. 123, 194)

28. The water/waste quality report which accompanied the April 1992
three-point soil composite (sample no. 920205) and laboratory analysis for
this sample is C Ex. 6. (N.T. 126)

29. The sediment sample which Bates collected in April of 1992 was
collected from one of the intermittent streams on the site marked 5SD“ in
green on C Ex. 1. (N.T. 124) This sediment sample was collected
approximately 15 feet downstream from the toe or base of the béttery casing
pile. (N.T. 124) This sediment sample was collected at.a depth of 0 to 6
inches in order to determine whether there waé any inorganic contamination
migrating from the battery casings pile. (N.T. 123-125)

30. The water/waste quality report which accompanied the sediment
sample collected in April of 1992 and the Taboratory analysis of this sample
(no. 920206) is C Ex. 7. (N.T. 127)

31. Bates requested DER’s Erie lab analyze both the soil énd the
sediment samples for total lead®, total cadmium, TCLP lead’, and TCLP cadmium.
(N.T. 128-129; B'Ex. 1; C Exs. 6, 7) Bates requested these analyses because
lead and'cadmium typically are associated with batteries, and he was

attempting to determine whether lead or cadmium was present at the site at

* A total metals analysis measures the concentration of metals present in
the material. It is an indication of the quantity of the metal available in the
sample. (N.T. 216)

* A TCLP (Toxicity Characteristic Leachate Procedure) analysis is the
method established under DER’s regulations for determining whether a material
meets the regulatory definition of characteristic hazardous waste. (N.T. 215)
The TCLP test evaluates the ability of a waste material to leach toxic heavy
metals into the environment, and evaluates the mobility of heavy metals in the
waste material. (N.T. 215, 245)
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levels above background. Bates also was attempting to determine if the soil
or sediment would be characteristic hazardous waste. (N.T. 128-129)

32. The soil and sediment samples collected on April 6, 1992 were
analyzed using the hazardous waste characteriiation test for toxicity set
forth at 25 Pa. Code §261.24. (B Ex. 1)

33. The laboratory analyses for the April 1992 soil sample showed that
total lead was present at 2980 mg/kg (milligrams per kilogram), and that the
leachate extracted from the sémp]e using the TCLP method contained 44.4 mg/1
(milligrams per liter) lead. The soil sample showed this site’s soil is
characteristic hazardous waste because leachable lead is present in the
leachate in excess of the regulatory Timit of 5 mg/1. (N.T. 218; C Ex. 6)

34. The laboratory analyses for the sediment sample showed thét total
lead was present at 1050 mg/kg and TCLP lead was 1.94 mg/1. (N.T. 218; C Ex.
7)

35. Members of the Marucci family, DER representatives, and Claim
attended a meeting which was held in May of 1992 at the Marucci site. (N.T.
48, 51) At this meeting, Claim stated he was responsible for the battery
casing pile. (N.T. 48, 51-55, 163)

36. The photographs which are C Exs. 2B, 2C, and 2D were taken by Terry
Goodwald in May of 1992 and depict portions of the battery casing pile. (N.T.
40-47)

37. DER sent Claim a notice of violation (NOV) on November 19, 1992,
regarding the batttery casings. (N.T. 55-56; B Ex. 1) The NOV cited
violations of the SWMA and requested Claim to cease disposal activities at the

site and to provide information to DER concerning the waste battery disposa]
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operations; it also identified actions to be taken by Claim to remove the
battery casings pile from the site. (B Ex. 1; C Ex. 3)

38. DER received a reply letter, dated November 23, 1992, from Claim
through his former counsel, Joseph George, in which Claim described how he
recycled batteries at the site and admitted responsibility for the battery
casings. (N.T. 56; C Ex. 4) |

DER’s 1993 Site Investigation

39. A meeting was held in January of 1993 at DER’s office which was
attended by DER representatives, the Maruccis, Claim, and Attorney George. At
this meeting, Claim stated that he had operated a battery recycling operation
and had opened many of the batteries with an ax. (N.T. 61, 69)

40. DER’s Planinsek, Bates, Bob Musser, and Mike Watson inspected the
Marucci site on July 22, 1993, collecting samples from the soils, the
sediment, the battery casings, the unnamed tributary, and from paint chips
from the burned paint cans disposed of at the site. (N.T. 69, 130; B Ex. 1)
Bates supervised this sampling and personally collected the soil and sediment
samples. (N.T. 69, 129) DER conducted this sampling to determine the extent
of the lead contamination indicated by the April 1992 sampling and to
determine whether the battery casings were contaminated with lead. (N.T. 182;
B Ex. 1)

41. Watson randomly collected fragments of battery casings from across
the surface of the pile. Watson did not collect any battery casing fragment
samples from inside the pile because he did not want to injure himself on the
fragments. (N.T. 131)

42. The water/waste quality report which accompanied the battery casing

chip samples and DER’s laboratory analysis of these samples is C Ex. 8, Lab
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No. 930489. (N.T. 142-146, 221) The battery casing fragments were ground
before they were analyzed. (N.T. 182) DER’s laboratory analyzed the battery
casing chips using the method for TCLP metals and the method for sulfate
analysis. (N.T. 157; C Ex. 8) The results of DER’s laboratory analysis show
that the battery casings samples contain Teachable lead at 50.8 mg/1, and that
the pH of the Teachate from the water leach test was 5.17. (N.T7. 221; C Ex.
8) |

43. The paint chip samples were collected from out of the paint cans
and from the surface of the ground adjacent to the péint cans at the Marucci
property. (N.T. 194) The paint chips were solid pieces of various sizes.
(N.T. 133) DER requested a TCLP metals analysis for these paint chip samples.
(N.T. 159)

44. The water/waste quality analysis report and DER’s laboratory
results for sample no. 2563059, collected from the paint cans on top of the
battery casings pile, is C Ex. 9. (N.T. 158) These analytical results show
that the paint chips contained leachable lead at 11.3 mg/1. A duplicate
sample of the paint chips contained leachable lead at 4.28 mg/1. (N.T. 221-
222; C Ex. 9) The duplicate sampie was just below the regulatory 1imit for
hazardous.wasﬁe. (N.T. 223)

45, Soil samples were taken at the toe of the battery casings pile on
July 22, 1993. (N.T. 130; B Ex. 1) The soil sample was a five-point
composite, and the orange "S"s on C Ex. 1 indicate the points where the
sampling was collected. (N.T. 134) This five-point sampling was conducted to
encbmpass the entire Tower side of the battery casings pile adjacent to the
intermittent stream and wetland area. (N.T. 134) The soil sampling was

collected at a depth of from 0 to 6 inches and was conducted in order to
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determine whether any lead was migrating from the battery casings. (N.T. 133-
135) |

46. The water/waste quality report which accompanied DER’s five-point
soil composite sampling and DER'é Taboratory analysis for sample no. 2563058
is C Ex. 10. (N.T. 158) DER requested its laboratory use the method for TCLP
metals, the method for sulfate analysis®, and the method for total meta]s
analysis on these soil samples. (N.T. 162; C Ex. 10)

47. The ana1ytica1 results for the soil sampie showed that the five-
point composite of soils contain leachable lead at 12.3 mg/1, total lead
concentration of 4350 mg/kg, and that the pH of the Teachate for the water
teach test was 5.12. (N.T. 224; C Ex. 10)

48. Three sediment samples were collected on July 22, 1993 at the site.
(N.T. 135-137) One sample (no. 2563054) was collected from the toe of the
battery casings pile in one of the intermittent streams that emanates at the
base of the pile; another (no. 25630566) was collected in an intermittent
stream downgradient from the battery casings pile but upgradiént from fhe AMD
discharge, approximately thirty feet upstream of where the AMD flows
(indicated by "AMD" in orange on C Ex. 1). (N.T. 135) These two sampling
points are indicated by "SD" in orange on C Ex. 1. (N.T. 135) The third
sediment sample (no. 2563061) was collected in the unnamed tributary at a
point upgradient of the battery casings pile near Route 119. (N.T. 135-137)
The sediment samples were collected at a depth of 0 to 6 inches. (N.T. 140)

* Sulfate analysis uses a water leach test and is similar to the TCLP
analysis in that it measures the concentrations of contaminants in the leachate
that has been extracted from a sample of waste material. The main difference
between the water leach test and TCLP analysis is that the water leach test uses
neutral extraction fluid, whereas the TCLP test uses an acidified extraction
fluid. The leachate in a water leach test is analyzed for pH, as acidic waste
materials leach acidic Teachate. (N.T. 218-219)
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. 49. DER requested its Taboratory use the total metals and TCLP metals
and sulfate analyses for the sediment samples. (N.T. 160-162; C Exs. 11, 12,
13) The water/waste quality analysis reports and DER’s laboratory analysis
for sample no. 2563061 is C Ex. 11. (N.T. 159) The water/waste quality
report and laboratory analysis for sample no. 2563054 is C Ex. 12. (N.T. 159)
C Ex. 13 contains the water/waste quality report and laboratory analysis for
the sample no. 25630566. (N.T. 160) |

50. The analytical results for the sediment collected downgradient from
the battery casings pile contained leachable lead at less than .100 mg/1,
total lead at 17.8 mg/kg, and the pH of the leachate for the water leach test
was 7.71. (C Ex. 13)

51. The analytical results for the sediment sample collected upgradient
of the site contained leachable lead at less than .100 mg/1, total lead at
concentrations less than 26 mg/kg, and the pH of the Teachate for the water
test was 7.57. (N.T. 229-230; C Ex. 11)

52. The analytical results for the sediment sample collected at the toe
of the battery casings pile contained leachable lead at .605 mg/1, total lead
at 943 mg/kg, and the pH of the water leach test was 5.4. (C Ex. 12)

53. DER also collected four samples of the surface water on July 22,
1993 from the sampling points indicated by an orange "SW" on C Ex. 1. (N.T.
138) One sample (no. 2563060) was co]]ected‘upgradient of the unnamed
tributary, at the same location as sediment samplie reflected in C Ex. 11, in a
column of flowing water. The second sample (no. 2563053) was collected from
the intermittent stream at the toe of the battery casings pile, at the same
Tocation where the sediment sample reflected in C Ex. 12 was collected. A

third sample (no. 2563055) was collected from an intermittent stream
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downgradient from the battery casings pile but thirty feet upstream from the
AMD discharge, at the same location as the sample reflected in C Ex. 13. The
fourth sample was collected from an intermittent stream downstream from the
battery casings pile and downgradient from the AMD. (N.T. 139-140, 160, 195;
C Ex. 1)

54. DER requested its laboratory use a total metal analysis for the
surface water samples. (N.T. 160-162)

55. The analytical results for the surface water sample collected
upstream of the sité (no. 2563060) contained less than 50 ug/1 lead. (C Ex.
15) The analytical results of the surface water sample collected downstream
of the battery casings pile and upstream from the AMD (no. 2563055) contained
less than 50 ug/1 lead. (C Ex. 16) The analytical results for the surface
water sample collected at the toe of the battery casings pile (no. 2563053)
contained 1420 ug/1 lead. (C Ex. 17)

56. DER did not collect any samples from the area which was used by
Fayette ‘Equipment Company because that portion of the property lies on the
opposite side of the unnamed tributary, and the tributary would act as a
barrier to any inorganic contamination which might be present in that area.
(N.T. 175)

DER’s Expert Testimony

57. Gary Manczka has been Chief of DER’s Erie Soil and Waste Testing
Laboratory since 1988, and has been employed by DER for 23 years, previously
having served as an environmental chemist and a lab chemist. (N.T. 202-203)
Manczka is responsible for administering DER’s Erie Soil and Waste Testing
lab, supervising a staff of DER chemists in performing hazardous waste

determinations, various inorganic analyses of soils and waste materials, and
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physical and organic testing of soils. (N.T. 203-204) Manczka supervised
DER’s analytical testing of the samples collected at the site. (N.T. 238)

58. The parties stipulated to the quality assurance and quality control
for the surface water samples collected at the site in July of 1993. (N.T.
22)

59. Manczka testified as a stipulated expert in the areas of laboratory
analysis and interpretation of laboratory data. (N.T. 211, 213) His
curriculum vitae is C Ex. 14. (N.T. 214)

60. Lead is the best indicator of contamination from batteries because
other metals present in batteries, such as tin and antimony, are present at
such Tow levels that they will be detected at or near background levels in the
environment, if at all. (N.T. 249) |

61. Lead is found at significant concentrations of .1 percent to .4
percent near the battery casings pile and downgradient of the pile, which
indicates to Manczka that there are between two and eight pounds of lead for
every ton of soil over an area of 100 feet by 200 feet. (N.T. 252-253)

62. It is Manczka’s expert opinion that the lead in the battery casings
is the source of lead in the soils, sediments and the surface water at the
Marucci site. He bases this opinion on his knowledge of the construction of
Tead acid batteries, which contain lead, lead oxide, lead suifate, and
concentrated sulfuric acid. (N.T. 235) Manczka also bases his opinion on the
elevated levels of lead in the TCLP leaching tests DER performed on the
battery casings; the results of soil samples at the base of the battery
casings pile, which contained elevated levels of lead in total form; and the
surrounding sediments, particularly the sediment sample collected downgradient

from the battery casing pile, which also contained elevated levels of lead in
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total form; and on the analysis of the surface water collected from
downgradient of the battery casings pile. (N.T. 235)

63. It is Manczka’s expert opinion that thé battery casings will
continue to leach 1éad into the soils, surface wafer, and sediment. He bases
this opinion on analytical data which indicates that the battery casings are
continuing to leach lead at an elevated concentration, as shown by the TCLP
test. (N.T. 236)

64. Based on the pH results for the water leach test on the samples of
soils and sediment, which indicate that the soils and sediments at the base of
the pile are acidic, apd based on the analytical results of the TCLP leaching
test, which indicate the lead in the leachate is mobile, Manckzka also opines
that the acidic materials in the soils and battery casings will continue to
contribute a potential for the soil to leach lead into the surrounding
environment. (N.T. 238)

65. There is no evidence to support the contention that the volume of
v]ead found at the site could have come from the small number of paint cans
abandoned at the site when compared to the large number of battery casings
which continue to leach lead.

DER’s Challenged Order

66. DER issued an order to Claim, Beatrice Marucci, Jacob Marucci,
Carmilla Marucci, and Mary Louise Nepa on April 18, 1994. (B Ex. 1) DER has
stipulated that its order deals only with Claim’s responsibility as to the
battery casings. (N.T. 168)

" 67. Anthony Orlando is the Regional Manager of DER’s Waste Management

Program, Field Operations, at DER’s Southwestern Regional Office, and has been
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employed by DER for 20 years. (N.T. 279-280) Orlando signed DER’s April 18,
1994 order. (N.T. 281)

68. DER’s order requires Claim to remove the battery casings because
they are an accumulation of hazardous waste on the site which is releasing
hazardous constituents into the environment. (N.T. 284-285) This order also
directs Claim to evaluate the extent of lead contamination in soils in and
around the battery casings pile after the casings are removed. (N.T. 285; C
Ex. 19) The order also requires that Claim analyze the soil samples for lead,
and directs Claim to remove all soils contaminated with leachable lead above 5
mg/1. (C Ex. 19)

'69. DER’s order also requires Claim to perform a site assessment to
evaluate the extent of groundwater, surface water, and sediment contamination.
This assessment was ordered because DER is concerned that lead is migrating to
the groundwater. (N.T. 285; C Ex. 19)

70. Paragraph 12 of DER’s order requires, as part of the site
assessment, that Claim conduct groundwater monitoring, in accordance with
DER’s regulations for interim status facilities for hazardous waste. (N.T.
285-286; C Ex. 19) DER is considering the battery casings pile to be a
hazardous waste facility. (N.T. 286, 289)

71. At paragraphs 15 and 16 of DER’s order, DER requires Claim to
submit a closure plan, inciuding a detailed groundwater remediation plan
consistent with DER’s hazardous waste regulations, if the site assessment
shows that groundwatef or sediment at the site is contaminated with lead in
excess of background levels. (N.T. 286; C Ex. 19) DER requires this closure |
plan because it considers the battery casings pile to be a hazardous waste

facility. (N.T. 287)
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72. Paragraph 17 of DER’s order requires the lead in the soil,
sediments, and groundwater to be remediated in compliance with DER’s
regulations. (N.T. 287-288; C Ex. 19)

73. As of October 6, 1994, Planinsek’s last visit to the site before
the merits hearing, the battery casings were still on the site. (N.T. 71)

DISCUSSION

There is no question that DER bears the burden of prodf in this appeal.
25 Pa. Code §21.101(b)(3). 1In order to sustain this burden, DER must prove by
a preponderance of the evidence® that its April 18, 1994 order to Claim was a

lawful and appropriate exercise of its discretion. Kerrigan v. DER, 1993 EHB

453, reversed on other grounds, Kerrigan v. Commonwealth, DER, _ Pa. Cmwlth.
., 641 A.2d 1265 (1994); 25 Pa. Code §21.101(a). DER’s order was issued
pursuant to provisions of the Clean Streams Law, the SWMA, the Administrative
Code, and DER’s regulations pursuant thereto. If DER’s order is sustainable
under any of these authorities, we need not examine the other authorities.
Kerrigan, 1993 EHB at 470 (reversed on other grounds). |
Is DER’s Order Sustainable Pursuant to §316?
In order to meet its burden of proving its order was lawful pursuant to

Section 316 of the Clean Streams Law, 35 P.S. §691.316,” DER must prove that a

° We note DER asserts that its burden is to present "substantial evidence"

to support its order (citing A.H. Grove & Sons. Inc. v. Commonwealth, DER, 70 Pa.
Cmwlth. 34, 452 A.2d 586 (1982)). DER is incorrect. It is the Board’s findings

of fact necessary to support DER’s order which must be supported by substantial
evidence. See Department of Environmental Resources v. Borough of Carlisle, 16

Pa. Cmwith. 341, 330 A.2d 293 (1974); Al Hamilton Contracting Co. v. DER, EHB
Docket No. 92-471-E (Adjudication issued July 18, 1994).

" Section 316 of the Clean Streams Law, 35 P.S. §691.316, provides:
Whenever [DER] finds that pollution or a danger of

pollution is resulting from a condition which exists on
land in the Commonwealth [DER] may order the landowner
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polluting substance (condition) existed on land occupied by Claim and that
this condition has reached or thfeatens to reach the waters of the
Commonwealth. McKees Rocks Forging, Inc. v. DER, EHB Docket No. 90-310-MJ
(Consolidated) (Adjudication issued March 2, 1994) (citing Philadelphia
Chewing Gum Co.. et al. v. DER, 1976 EHB 269, 297, aff’d in part and reversed
in part on other grounds, 35 Pa. Cmwlth. 443, 387 A.2d 142 (1978), aff’d in
part and dismissed in part sub nom., National Wood Preservers, Inc. v.
Commonwealth, DER, 489 Pa. 221, 414 A.2d 37 (1980)).
Does a Polluting Condition Exist on the Site?

"Pollution" is broadly defined in section 1 of the Clean Streams Law, 35
P.S. §691.1, to include any type of contamination to waters of the
Commonwealth which renders them detrimental to the public health, to
legitimate beneficial uses, and to animals. Charles W. Shay, et al. v. DER,

1993 EHB 800, aff’d sub nom. Herzog v. Department of Environmental Resources,

__Pa. Cmwlth. ___, 645 A.2d 1381 (1994). It is DER’s position that the
battery casings and soils beneath them are the polluting condition at the
site. DER contends that the evidence shows that lead levels, measured as
concentrations of total Tead, are present in the soils and sediments at the
site at levels substantially exceeding background levels, as measured
upgradient and downgradient of the battery casings pile.

DER offered analytical results of sampling it conducted on the soils
near the battery casings pile and sediments the site. DER’s April 1992

samples of the soil were collected downgradient of the battery casings pile.

or occupier to correct the condition in a manner
satisfactory to [DER] .... .

455



DER’s April 1992 sediment sample was collected from an intermittent stream
approximately 15 feet downstream from the toe or baselof the battery casing
pile. The analytical results of this soil sampling showed the presence of
lead in the soil and in leachate extracted from the soil. The analytical
results of the April 1992 sediment sampling also showed the presence of lead
in the sediment and the Teachate extracfed from the sediment.

DER also offered evidence of the analytical results of'sampling it
conducted in July of 1993 on the soils, sediments, and surface water in an
unnamed tributary at the site. The analytical results of this soil sampling,
which was conducted to encompass the entire lower side of the battery casings
pile adjacent to the intermittent stream and wet]ahd area, showed leachable
lead was'présent at 12.3 mg/1, total lead concentration of 4350 mg/kg, and
that the pH of the leachate from the water leach test was 5.12.

The ana]yfical results of the July of 1993 sediment sample, which was
collected downgradient of the battery casings pile, showed it contained
leachable 1ead at less than .100 mg/1, total lead at 17.8 mg/kg, and the pH of
the leachate for the water leach test was 7.71. The analytical results for
the sediment sample collected upgradient of the site contained leachable lead
at less than .100 mg/1, total lead at less than 26 mg/kg, and the pH of the
leachate for the water test was 7.57. .The analytical results for the sediment
sample collected at the toe of the battery casings pile contained leachable
lead at .605 mg/1, total lead at 943 mg/kg, and the pH of the water leach test

was 5.4. |
| We find DER has shown by a preponderance of the evidence that a
polluting condition, in the form of the battery casings pile and the soil

underlying this pile, exists on the site.
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Does This Polluting Condition Reach or Threaten to Reach Waters of the
Commonwealth? |

Turning to the issue of what DER must show in order to prove that the
pollution is reaching or threatens to reach waters of the Commonwealth, DER
confends we should follow the Commonwea]th Court’s decision in Herzog. Claim,
on the other hand, argues that the Commonwealth Court’s decision in Kerrigan
should Tead us to conclude DER has not sustained its burden of proof.
Moreover, Claim contends that DER must show that there is evidence that the
lead contamination is moving off-site to éffect nearby properties.

In the Kerrigan appeal before the Board, DER had attempted to show,
through the results of soil sampling conducted at the site and expert
testimony, that the soil had a great potential to leach metals into the
groundwater. The Commonwealth Court concluded, inter alia, in Kerrigan, that
this Board’s determination, that lead contamination on a tract of land (to
which the Kerrigans disputed that they had ownership rights) posed a danger of
pollution to waters of the Commonwealth, was not supported by substantial
evidence and competent expert testimony. The Court concluded that there was
not substantial evidence to support the Board’s finding that the 1ead'
contamination on the tract posed a danger to the waters of the Commonwealth,
pointing to a Tack of evidence to establish the composition of the soil at a
depth of below 12 inches and to the absence of any testimony to establish the
location of the groundwater. |

After we issued our adjudication in Kerrigan, but before the
Commonwealth Court rendered its decision in Kerrigan, we found in Shay that
where samples of fill material collected at the appellant/landowners’ (Shays)

property reflected high levels of lead, the presence of this hazardous
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material on a site close to, and upgradient of, the Delaware River posed a
sufficient "danger of pollution" to justify DER in activating the provisions
of section 316 of the Clean Streams Law in an order issued to the appellants
~citing them for unpermitted disposal of solid waste on the site and directing
remedial action. The Commonwealth Court affirmed our finding, stating:

[T]here is evidence to support the finding that high
levels of Tead were found in fill samples of the site
in July 1989.... The site is upgrade of the Delaware
River bed and from certain wells in which high lead
and other inorganic toxicity levels were found.
Although the Shays and Herzog protest that DER failed
to show any causal connection between that
contamination and the activity on the site, they
admitted in their notice of appeal to the EHB that the
material brought in contained high levels of lead
compared to background samples. We therefore see
sufficient evidence for a finding that “"pollution or a
danger of pollution is resulting from a condition
which exists on 1and."

d. at , 645 A.2d at 1395.

The Commonwealth Court’s decision in Herzog was rendered nearly three
months after the Commonwealth Court issued its Kerrigan opinion, yet the Court
did not comment on the applicability of Kerrigan to the matter before it in
Herzog. We thus reject Claim’s contention that the Court’s decision in
| Kerrigan sets forth evidentiary guidelines which DER must meet in order to
establish its case here, and we do not agree with Claim that the court’s
ruling in Kerrigan controls the outcome of the instant appeal or that DER must
show evidence that the pollution is flowing onto nearby properties.

DER contends that the evidence shows that total lead is present in
intermittent streams immediately downgradient of the battery casings in excess
of background Tevels, as measured upgradient and downgradient of the battery
casings pile. The analytical results of the surface water sampling collected

in July of 1993 shdwed that the surface water sample collected upstream of the
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site contained less than 50 ug/1 of lead; the surface water sample collected
downstream of the battery casings pile contained less than 50 ug/1 of lead;
and the surface water sample collected at the toe of the battery casings pile
contained 1420 ug/1 of lead.

Claim argues that DER offered no evidence that its sample collected at
the toe of the battery casing pile was collected from "waters of the
Commonwealth", as defined at section 1 of the Clean Streams Law, 35 P.S.
§691.1, asserting that the location from which the sample was taken makes a
difference. We disagree. Under section 1 of the Clean Streams Law, "waters
of the Commonwealth" include both surface and groundwater. See Shay, supra.

Pointing to the similarity in the lead levels shown by the analytical
results of the upstream and downstream water samples, Claim asserts that DER
could have made an error as to the water sample taken at the toe of the
battery casings pile, which showed elevated lead levels. He offers no
evidence or testimony to support the_argument that an error was made. The
parties’ Second Joint Stipulation, filed on October 12, 1994, provided
"[q]uality assurance and quality control for laboratory results, exclusive of
sampling in the field, for samples of surface water collected by [DER] on July
22, 1993" would not be challenged. DER’s sampling and laboratory analysis
were supérvised by Bates and Manczka. Both Bates and Manczka testified that
the sampling procedures followed by DER were proper and that no laboratory
error occurred. (N.T. 122-129, 238) In view of their testimony, and without
Claim offering any evidence of an error on DER’s part in conducting the sample
co]]ection or laboratory analyses, Claim’s argument fails.

Asserting that the lead in the battery casings is present in leachable

form, DER claims that the acidic nature of the battery casings and
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contaminated soil has exacerbated the leachability and mobility of lead into
the surface water, soils, and sediment at the site. DER contends that the
lead has migrated from the battery casings and will continue to migrate from
the battery casings into the soils, surface water, and sediments. In support
of this argument, DER points to the testimony of its expert witness, Gary
Manczka.

DER’s evidence shows that the battery casings pile is uncovered and
eprsed to the elements, and, since it is porous, any surface water or
precipitation which falls on the pile flows through the pile. There is a
steep slope from the battery casings pile area to a stream in the area marked
"spring/potential wetland" on C Ex. 1, which'lies to the east of the battery
casings pile. This stream area is at the base of the battery casings pile.
DER has observed surface water emerging from the base or toe of the pile. The
flow of water in the spring area is generally from a northeast to southwest
direction toward the tributary. DER presented evidénce of analytical results
of sampling it collected in July of 1993 from the battery casings themselves.
The analytical results of the battery casings fragments, which had been
randomly collected from the surface of the pile and then ground up in the
laboratory, showed the battery casings fragments contained leachable lead at
50.8 mg/1 and had a pH of 5.17.

Claim argues that DER failed to properly analyze the leaching
characteristics of lead from the battery casings, contending that the
mechanical processing of the battery casings to increase the surface area of
the samples prior to performing leaching measurements of lead had the effect

of increasing the surface area of the battery casings and proportionately
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increasing the Tikelihood that the battery casings would leach lead. C(laim
offered no testimony on its own behalf to support his assertions.

. In July of 1993, DER also collected samples of paint chips from paint
cans disposed of on the site. The analytical results of the paint chip
samples showed the paint chips contained leachable lead at 11.3 mg/1, which is
above the regulatory 1imit for hazardous waste, but, a duplicate paint chip
sample analysis showed the paint chip contained Teachable lead at 4.28 mg/1,
which was just below the'regu1atory limit for hazardous waste. |

Manczka, who is Chief of DER’s Erie Soil and Waste Testing Laboratory,
testified on behalf of DER as a stipulated expert in the area of laboratory
analysis and interpretation of laboratory data. It is Manczka’s expert
opinion, based on the sampling conducted by DER and the Taboratory analyses of
these samples, that the lead in the battery casings is a source of lead in the
sediments, the surface water, and the soils at the base of the battery casings
pile.- Manczka opines that lead has leached from the battery casings, soils,
and sediments, and that the battery casings will continue to leach lead into
the soils, surface water, and sediment. Manczka further opines that the
acidic materials in the battery casings and soils will continue to contribute
a leaching potential for soil to leach lead into the surrounding environment.

Claim contends'Manczka’s expert opinion should be given 1ittle or no
weight, arquing this testimony went beyond the scope of the area in which he
was admitted as an expert and into the area of site investigation. As support
for this argument, Claim urges that DER Had to extend the reach of Manczka’s
expert testimdny because Bates, when he was offered as an expert witness in
the area of site investigation on behalf of DER, was not admitted as an

expert.
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The standard for admission of expert testimony in Pennsylvania is
1iberal. Dambacher by Dambacher v. Ma]1is, 336 Pa. Super. 22, 485 A.2d 408,
418 (1984)(where the scope of witness’s experience and education embraces the
subject in question in a logical or fundamental sense, the witness is
qualified to testify even though he has no particularized knowledge of the
subject). Manczka was offered and admitted as a stipulated expert in the
areas of laboratory analysis and interpretation of laboratory data. His
qualifications were fully stated on the record. Manczka testified that as
part of his experience in the area of laboratory data interpretation, he
assists DER’s field staff in interpreting data in the sense of the possible
sourcés of contamination, and the potential for that contaminant to migrate
through the environment based on the contaminant involved and its
concentration levels. (N.T. 210) Manczka has also attended a number of
training courses relating to laboratory chemistry and the application of that
data to environmental fields. (N.T. 211) We find that Manczka’s expert
testimony was within the scope of his education and expertise. We do not
agree with Claim that Manczka’s testimony went beyond his expertise.

Claim also argues that Manczka’s testimony was improper because of his:
failure to visit the site and personally observe site conditions; failure to
correctly measure the size of the battery casings pile; failure to view
photographs of the site prior to the day of the merits hearing; failure to
have access to a proper map to analyze site conditions; and failure to
properly analyze the leaching characteristics of the lead from the battery
casings.

Manczka could rely on measurements, made by DER personnel, of the pile,

photographs of the pile, and descriptions of the site. See, e.q., Milan v.
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Commonwealth, DOT, 153 Pa. Cmwith. 276, 620 A.2d 721 (1993) (experts may rely

on reports of others, even those not admitted into evidence). Further, it is
sufficient that the evidence of record tends to establish facts assumed by
Manczka. Vernon v. Stash, 367 Pa. Super. 36, ___, 532 A.2d 441, 449 (1987).

Claim also argues that-there are other parties who may be partially
responsible for lead contamination on the site. Claim contends that Manczka
admitted on cross-examination that other sources for the lead contamination
exist at the site, suggesting that the paint cans are a potential source of
the lead contamination. A review of Manczka’s testimony does not support
Claim’s assertion.

On cross-examination, Manczka opined that the paint cans are not the
source of the Tead because it is uniikely that the relatively small number of
paint cans at the site containing dried paint could amount to the thousands of
pounds of lead at the site. (N.T. 252-253) Manczka stated that he based his
expert opinion on the source of the lead contamination on the volume of the
lead present in the soil, the location of the lead-contaminated soil in
relation to the battery casings pile, the size of the battery casings pile
éompared to the limited number of paint cans, and the flow of water from the
battery casings pi]e toward the intermittent streams near the base of the
pile. (N.T. 252, 257-259) |

DER’s order describes the battery casings pile as being 240 feet by 120
feet and 12 feet in height at its highest point. Planinsek testified that the
battery casings‘pi1e is about 120 feet wide and 20 feet high. He did not
testify to the length of the pile. Claim testified that he used his own 100-
yard tape measure and determined the battery casings pile is 110 feet long, 12

feet high, and 20 feet deep. (N.T. 337-338) When Claim attempted to
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introduce as an exhibit a document reflecting measurements of the battery
‘casings pile allegedly made by the United States Environmental Protection
Agency (EPA), DER raised a hearsay objection; this document’s admission was
denied by the presiding Board Member. (N.T. 332-337) Claim testified,
however, that he was aware that the Environmental Protection Agency’s (EPA)
measurements of the battery casings pile were almost the same as his own
measurements. (N.T. 338) Thus, EPA’s measurements are not in evidence.

Claim argues in his post-hearing brief that DER incorrectly measured the
battery casings pi1e. Claim asserts that EPA’s measurement of the pile is 16
times smaller than the measurement in DER’s order, and that EPA’s measurements
were corroborated by Claim. Claim states that this is important because it
bears on Manczka’s expert testimony regarding the source of the lead
contamination.

According to the evidence, there are thousands of battery casings on
this pile. The photographic exhibits show that the pile of battery casings is
very large. (C Exs. 2A, B, C, and D) If we compare the measurements Claim
testified he made with the measurements contained in DER’s order, DER’s
measurement of the pile’s size appears to be 13 times larger. (Claim’s
measurements reflect that the battery casings pile is 26,400 cubic feet, as
opposed to the 345,600 cubic feet estimated in DER’s order.) On cross-
examination, Manczka testified that his expert opinion was based on the
battery casings pile being 120 feet by 240 feet in size, and that the area
covered by the battery casings is significantly larger than that covered by
the paint cans. (N.T. 252, 254) Manczka further testified that were EPA to
have measured the size of the pile as 20 feet by 115 feet,.and Were that EPA

measurement shown to be correct, this smaller size might have some impact on
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his testimony. (N.T. 255) He also testified that, if the battery casings
pile is 12 times smaller than he‘had believed, "the smaller pile would 1ikely
contribute_proportionate]y less lead", and that "a factor of 12 is still a
sizeable pile in relation to the number of paint containers that are present."
(N.T. 254-255) We find Claim has failed to prove that the battery pile size
he is advancing is correct and would change Manczka’s expert opinion that the
battery casings pile is the source of the lead at the site.*

Even assuming Claim’s argument that the C Ex. 1 site map does not
proper]j reflect the distance between the paint cans and other waste materials
at the site from the alleged lead contamination, and that the paint containers
are closer to the toe of the battery casings pile, as Claim contends, this
would not affect Manczka’s expert opinion that the battery casings pile is the
source of the lead contamination. (N.T. 267) There is no evidence of erosion
or any evidence that water flows from the paint cans toward the battery
casings pile. The topography of the area marked on C Ex. 1 as " former
Junkyard afea", "crushed battery casings and debris”, and‘"579a11on paint
containers" is fairly level. There is ample evidence that the lead at the toe
of the battery casings pile migrated there from the battery casings. We
conclude that water emanating from the pile will, by its nature, carry the
sediments containing lead contaminants away from the battery casings pile, and
that sediment containing the lead material then drops out of the water, as is

reinforced by the sample analysis DER conducted on the sediments at the site

® Claim’s argument that DER’s order cannot be enforced because of DER’s
vagueness as to the size of the pile was not raised in Claim’s notice of appeal.
Thus, it is waived. See Cmwith.. Pennsylvania Game Comm. v. Cmwlth., Dept. of
Environmental Resources, 97 Pa. Cmwlth. 78, 509 A.2d 877 (1986), aff’d on other
grounds, 521 Pa. 121, 555 A.2d 812 (1989); Croner, Inc. v. Cmwlth., Dept. of
Environmental Resources, 139 Pa. Cmwlth. 43, 589 A.2d 1183, 1187 (1991); Wikoski
v. DER, 1992 EHB 642.
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and Manczka’s testimony. Even if the evidence supported our making a finding
that some small percentage of thé lead at the toe of the battery caéings pile
could have come from the paint cans, that small amount of lead would be
indistinguishable from the large}amount which the evidence shows migrated from
the battery casings. Thus, we disagree with Claim’s assertion that the
evidence shows the battery casings pile is nof the source of the lead on the
site responsible for the flow of lead into the surface water.
Is Claim an Occupier of the Site?

Claim argues that DER has not proven that the battery casings on the
site were left from his operations. Claim asserts that in Commonwealth v.
Harmar Coal Co., 452 Pa. 77, 306 A.2d 308, 319 (1973), the Supreme Court
stated that "[t]he present Clean Streams Law does not attach liability for
past operations which resulted in the pollution of the underground water."
Claim argues that this statement in Harmar Coal protects him from 1liability
under section 316 of the Clean Streams Law simply because he conducted his
operations in the past. Claim further asserts that he was not on the site for
many years, and that during his absence, "anything could have occurred to
affect site environmental conditions”. 1In his post-hearing brief, he suggests
that these other activities could have included mining activities, or
industrial and/or disposal activities conducted by third parties, or
activities conducted by the Maruccis. In support of his argument, Claim
specifically points to his own testimony that Fayette Equipment operated on
the same site as the battery recycling operations, and that he observed

battery casings on the site when he entered it in the 1950s. (N.T. 304, 309)

Claim then points to the federal District Court’s opinions in Quaker State

Corp. v. U.S. Coast Guard, 681 F. Supp. 280 (W.D. Pa. 1988), and Quaker State
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Corp. v. U.S. Coast Guard, 32 BNA 1623 (W.D. Pa. 1990). He argues that if the
federal District Court was unwi]iing "to assign liability to the prior
occupier when there was only the possibility of activities that could have
affected environmental conditions, then the Environmental Hearing Board should
remember that it is now being asked by [DER] to extend 1iability to Mr. Claim
in an even more untenable situation where it is acknowledged that wide spread
dumping has occurred by third-parties at the Marucci Property."

Quaker State involved the question of whether Quaker State Corporation
(Quaker State), an oil company, could be held liable under the federal Clean
Water Act, 33 U.S.C. §1251 et seq., for cleanup of o0il that allegedly leaked
from property Quaker State formerly leased. The federal court for the Western
District of Pennsylvania stated that the U.S. ‘Coast Guard’s burden of showing
that Quaker State was the "sole cause" of the discharge was heavy because
"[t]hird-party T1iability under §311(g) of the Clean Water Act, 33 U.S.C.
8§1321(g), is extremely narrow." Quaker State, supra, 32 BNA at 1626. The
District Court ruled that it could not reach a determination, pursuant to the
facts in that matter, that Quaker State was the sole cause of the discharge

there. Quaker State is not dispositive of the instant matter, as it was

rendered pursuant to the federal district court’s interpretation of the
federal statute, not section 316 of the Clean Streams Law.

Additionally, the evidence in the appeal before us supports a finding
that the battery casings on the pile were p1aced:there by Claim in the course
of his operations. Claim unquestionably operated a junk business on the site
beginning in the late 1950s. He leased a portion of the site at some time
before 1961 to recycle lead batteries in order to reclaim the lead for off-

site use. Claim brought lead acid batteries to the site, where the casings
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were broken open with an ax, the tops of the batteries were removed, and the
lead cores were removed from theAwaste batteries. The lead cores were then
sold off-site. The battery casings pile consisfs of thousands of broken and
whole battery casings, with their lead cores removed, in a pile adjacent to an
unnamed tributary to Coal Lick Run. As of DER Waste Management Specialist
Planinsek’s last visit to the site before the merits hearing, which was
October 6, 1994, the battery casings were still on the site.’

At the merits hearing, Claim testified that when he first entered the
site in the late 1950s, he had observed steel conveyors and many battery
casings at the site. (N.T. 304, 306, 309, 363) Claim testified that the
large battery césings appeared to him to be from mine batteries. (N.T. 309-
310) Claim also testified that in 1979, he removed waste material and other
debris, including battery casings, from the site at the request of the counsel
for Gallatin Fuels. (N.T. 347-348; A Ex. 4)

But, in Claim’s verified answers to interrogatories, he responded to a
request that he "describe with specificity the waste material removed by Claim
from the Marucci property at the request of legal counsel for Gallatin Fuels",
that he removed "a crane, trucks, bailer, and other debris." (C Exs. 21-22)
Moreover, when Claim met with DER representatives early in the investigation,
he did not mention removing materials from the site in 1979, nor did he inform
DER that mine batteries had been on the site when he first arrived. (N.T. 84)
Rather, Claim admitted to DER personne]}on two occasions that he was
responsible for the abandoned battery casings at the site. Contrary to
Claim’s assertion, the testimony of the DER employees on this point was not

inadmissible hearsay testimony, and the presiding Board Member so ruled at the

merits hearing. (N.T. 52, 67) See DeFrancesco v. Western Pennsylvania Water
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Co., 329 Pa. Super. 508, 478 A.2d 1295 (1984)(party admissions admissible
under exception to hearsay rule).

In Claim’s verified answers to interrogatories, he responded to the
question which asked him to "[p]1ease identify and descriﬁe with specificity
the environmental conditions at the site which are not the result of any
activities conducted by Claim," that "[b]atteries are believed to have been
dumped at the Marucci Property after Claim’s departure from the site." (C
Exs. 20-22) Claim produced only his own testimony that when he last visited
the site on October 8, 1994, he observed additional waste materials had been
dumped at the site since his departure from the site in 1981. (N.T. 323-325;
A Ex. 2)

It is our function, as factfinders, to resolve the conflicts in the

evidence, witness credibility, and evidentiary weight. See Staffaroni v. City
of Scranton, 153 Pa. Cmwith. 188, 620 A.2d 676 (1993); Commonwealth,
Pennsylvania Game Commission v. Commonwealth, Department of Environmental
Resources, 97 Pa. Cmwlth. 78, 509 A.2d 877 (1986), affirmed, 521 Pa. 121, 555
A.2d 812 (1989). The "credibility" of a witness is that qué1ity "which
rendérs his evidence worthy of belief". Jones v. Workmen’s Compensation
Appeal Bdard, 25 Pa. Cmwlth. 546, 360 A.2d 821 (1976). The "weight" of the
evidence depends on its effect in inducing belief. Hessler v. Suburban
Propane Natural Gas Co. of Pa., 402 Pa. 128, 166 A.2d 880 (1961). A witness’
interest may be considered when judging credibility, but that interest does
not render him ihcompetent to testify. See Bates v. Commonwealth, 40 Pa.

Cmwith. 426, 397 A.2d 851 (1979); College Watercolor Group, Inc. v. William H.
Newbauer, Inc., 468 Pa. 103, 360 A.2d 200 (1976). As factfinders, we may, and

occasionally must, believe the testimony of one witness over another. G.M.P.
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Land Co. v. Bd. of Supervisors of Hegins Township, 72 Pa. Cmwlth. 591, 457
A.2d 989 (1983); Snyder v. Railroad Borough, 59 Pa. Cmwlith. 385, 430 A.2d 339

(1981).

We are not persuaded that we should disregard the testimony given by
Planinsek and Bates as to Claim’s admission, as Claim asserts, simply because
they both gave similar testimony that Claim had admitted that the battery
casings were from his operations. We find Planinsek and Bates gave credible
testimbny regarding the admissions by Claim to DER that the battery casings on
the site were left from his operations. Claim’s former counsel, Attorney
George, in a letter dated November 23, 1992 to Planinsek, represented that
- Claim engaged in battery disposal operations at the site from the mid-1950s
until 1961, and that Claim has not engaged in battery recycling operations at
the site since 1961. (C Ex. 4) Attorney George further stated in this letter
that Claim had retained some of the battéry casings at the site, and that he
would only be responsible for clean-up of the items left on the site. (C Ex.
4) Attorney George’s letter supports the testimony offered by the DER
employees. As we have previously ruled, DER employees’ status as public
employees endows them with no adverse interest to Claim. Gerald W. Wyant, v.
DER, et al., 1988 EHB 986. Claim obviously has an interest in having us find
- that he 1is not responsible for the battery casings, and he has now changed the
statement he initially made to the DER employees regarding whether the battery
caéings aré left from his operations. We find Claim’s testimony at the
hearihg, that he had removed all of his battery casings from the site in 1979
and that the battery casings are from mine batteries which were on the site
when he first entered or additional battery casings brought to the site after

his departure, is incredible. We reject any inference a reader may try to
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draw, however, that DER’s witnesse; are always correct or that their testimony
is given greater weight. Our adjudications in other matters before us show
that this is not so. As to this conflicting testimony, our conclusion is to
disbelieve Claim on this point.

Moreover, we reject C]aim’s argument that, pursuant to the Board’s
decision in Shay which was affirmed by the Commonwealth Court in Herzog, that
only the Maruccis, as owners of the site, may be held 1iable under section 316
and that his activities on the site did not give him control commensurate with
an owner of the property. Claim, as a lessee of the'site, occupied the site
for battery recycling operations, and this occupier status is sufficient for
DER to impose section 316 1iability on him. We have stated in previous
opinions that for purposes of section 316 of the Clean Streams Law, occupier
sfatus is sufficiently established where the alleged occupier has leased the

site. See, e.q., Adams _Sanitation Company, Inc. v. DER, EHB Docket No. 90-

375-W (ConsoTidated Docket) (Opinion issued April 5, 1994); Adams Sanitation
Company, Inc. v. DER, 1991 EHB 249. Clearly, to the extent this pile remains
at the site, Claim remains an occupier of this site._ |

Pursuant to the foregoing, we find DER has shown by a preponderance of
the evidence that a po11utihg condition, in the form of the battery casings
pile and the soil underlying this pile, exists on land occupied by Claim, and,
thus, that DER’s order directing Claim to remediate the battery casings
condition at the site was appropriate pursuant to section 316 of the Clean

Streams Law.
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~Was DER’s Order Lawful Pursuant to the SWMA?
DER’s order cites Claim for violations of sections 104(7) and 602 of the
SWMA, 35 P.S. 8§8§6018.104(7) and 602. ‘In order to meet its burden of proving
its order was lawful pursuant to the SWMA, DER must show that its action is
supported by a preponderance of the evidence and not arbitrary, capricious; or

unreasonable. Max L. Starr v. DER, 1991 EHB 494, aff’d 147 Pa. Cmwlth. 196,

607 A.2d 321 (1992).

DER is authorized by section 104(7) of the SWMA to issue orders and
abate public nuisances to implement the purposes and provisions of the SWMA
and the rules, regulations, and standards adopted pursuant to the SWMA. 35
P.S. §6018.104(7). Pursuant to section 602 of the SWMA, DER 1is authorized to
issue orders to persons as it deems necessary to aid in the enforcement of the
SWMA, including orders requiring persons to cease unlawful activities or
operations of a solid waste facility which in the course of its operation is
in violation of the SWMA, or any rule or regulation of DER. 35 P.S.
§6018.602. Section 601 of the SWMA provides that any violation of the SWMA,
any rule or regulation of DER, or any DER order, constitutes a pubiic
nuisance. 35 P.S. §6018.601.

Pursuant to section 401(a) of the SWMA, 35 P.S.§6018.401(a), it is
unlawful for any person to store or dispose of hazardous waste within the
Commonwealth unless such storage or disposal is authorized by the rules and
regulations of DER, and no person may own or operate a hazardous waste storage
or disposal facility unless the person has first obtained a permit for the
storage and disposal of hazardous waste from DER. Further, pursuanf to
section 401(b) of the SWMA, 35 P.S.§6018.401(b), the storage and disposal of

hazardous waste are declared to be activities which subject the person
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carrying on those activities to Tiability for harm although hé has exercised
utmost care to prevent harm, regardless of whether such activities were
conducted prior to the enactment of this section.

DER argues that Claim operated a battery recycling operation at the site
and then ceased that operation, leaving the battery casings on a pile at the
site. DER contends that the abandoned battery casings on the pile contain
levels of leachable lead in excess of the regulatory level established at 25
Pa. Code §261.24 for lead, making the battery casings themselves
characteristic hazardous waste, and that the soils beneath them are also
hazardous waste. DER takes the position that the battery casings pile is a
hazardous waste disposal area, and that Claim must éither remediate the pile
in accordance with DER’s regulations at Chapter 265 of 25 Pa. Code or obtain a
permit from DER pursuant to the SWMA. Additionally, DER asserts that the
disposal of hazardous waste at the site is a public nuisance pursuant to
section 601 of the SWMA.

Are the Battery Casings and Soils Hazardous Waste?

"Solid waste" is defined at section 103 of the SWMA as "Any waste,
including but not limited to, municipal, residual or hazardous wastes,
including solid, 1iquid, semisolid or contained gaseous materials...." 35
P.S. §6018.103. "Solid waste" is similarly defined in DER’s regulations at 25
Pa. Code §260.2. "Waste" is defined at §260:2 of 25 Pa. Code, 7nter alia, as:

(C) Material that is abandoned or disposed, inciuding abandoned or
disposed products or coproducts.

(D) Contaminated soil, contaminated water or other residue from

the dumping, deposition, injection, spilling or leaking of a
material into the environment.
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"Hazardous waste" is defined at section 103 of the SWMA as "Any ... discarded
material including solid, 1iquid; semisolid or contained gaseous material
resulting from municipal, commercial, industrial, institutional, mining, or
agricultural operations...."' 35 P.S. §6018.103. Further, DER’s hazardous
waste regulations at 25 Pa. Code §261.3 provide:

(a) A solid waste is a hazardous waste if:

(1) It is not excluded from regulation as a hazardous
waste under §261.4 (relating to exclusions).

(2) It meets one or more of the following criteria:
(i) It exhibits one or more of the
characteristics of hazardous waste
identified in Subchapter C (relating to
characteristics of hazardous waste).

Claim does not point to any exclusions from regulation as hazardous
waste at §261.4 which apply to the battery casings, nor do we see any
exclusions which would apply here. As to the characteristics of hazardous
waste, DER asserts that it is the toxicity characteristic of hazardous waste,
as defined at 25 Pa. Code §261.24, which applies in this matter. Section
261.24 of 25 Pa. Code provides: "A solid waste exhibits the characteristics of
toxicity if, using the test method described in §261.34(b) [the TCLP method],
the extract from a representative sample of the waste contains a contaminant
listed in Table I at a concentration equal to or greater than the respective
value given in the table...." Table I reflects that for lead, the regulatory
level is 5 mg/1.

The evidence in this matter shows that the battery casings at the site
and adjacent soil are hazardous wastes. DER analyzed the samples of the

battery casings and soil using the TCLP method. The analytical results for

the three-point composite of soil collected at the base of the battery casings
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pile in April of 1992 show that the leachate extracted from the soil contained
Tead in excess of the regu]atory~1imit. The analytical results of the five-
point composite of soil collected at the base of the battery casings pile in
July of 1993 show thaf the leachate from the soil sample contained lead in
excess of the regulatory 1imit, as did the leachate from the representative
sample of the battery casings. As the evidence is only that there is lead
contamination in the soil adjacent to the battery casings pile, and there is
no evidence as to the soil beneath the battery casings pile, we cannot
conclude that the soil beneath the pile is hazardous waste.®

Did Claim Dispose of Hazardous Waste?

Section 103 of the SWMA defines "disposal" as: "The incineration,
deposition, injection, dumping, spilling, leaking, or placing of solid waste
into or on the Tand or water in a manner that the solid waste or a constituent
of the solid waste enters the environment, is emitted into the air or is
discharged to the waters of the Commonwealth." Section 260.2 of 25 Pa. Code
simi1ar1y defines "disposal", adding that the term "also includes the
~abandonment of the solid waste with the intent of not asserting or exercising
control over, or title or interest in the solid waste."

Claim asserts, citing New Castle Junk Co. v. DER, 1992 EHB 579, that the
Board has held that the SWMA does not apply retroactively, and thus, that we

should find DER’s order is improperly attempting to have Claim remediate

° To the extent DER’s order requires Claim to conduct a site assessment,
the Tack of evidence regarding the soil beneath the battery casings pile does not
adversely impact DER’s order. If the site assessment shows the soil there is
contaminated, that soil will have to be addressed by Claim.
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wastes which were disposed of on the site prior to the enactment of the
current SWMA in 1980.° |

It is DER’s position that the issue of whether the SWMA applies to
hazardous waste'which has been deposited prior to the enactment of the SWMA,
where the hazardous waste and its constituents have migrated and leached, and
continue to migrate and leach, from the waste to the soils, sediments, and
surface water, has not been decided by this Board, although the issue was
previously addressed in New Castle Junk, supra, and DER v. CBS, Inc., 1993 EHB
1610. We agree.

New Castle Junk involved appellant/former battery processor’s appeal
from a DER order, issued pursuant to the SWMA, which found that the lead acid
battery wastes at the appellant’s site had leaked contaminants into the soils
and_groundwater at the site. DER’s order directed the appellant, New Castle
Junk, to take certain actions with regard to closure of the site. New Castle
Junk argued that it was not engaged in any activities regulated by the SWMA at
the time that the SWMA went into effect, and arqued that the SWMA had no
retroactive application to New Castlie Junk’s activities prior to its effective
date. Upon New Castle Junk’s motion for summary judgment, we denied the
motion, because of questions as to material facts, without ruling on the issue

which is raised in the instant appeal.

' Claim also argues in his post-hearing brief that DER is attempting to
expand the SWMA’s scope rather than applying the Hazardous Sites Cleanup Act, Act
of October 18, 1988, P.L. 756, No. 108, 35 P.S. §6020.101 et seq., and that if
DER is permitted to do so, "there will be no vitality to the Hazardous Sites
Cleanup Act and the clear intent of the Legislature will be frustrated." This
objection to DER’s order was not raised in Claim’s notice of appeal. It thus has
been waived. See Game Comm., supra; Croner, supra; Wikoski, supra.
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In CBS, we addressed, inter alia, the defendant’s, CBS, Inc. (CBS),
petition to strike Count I of DER’s complaint for assessment of ciVi] penalty
against CBS, pursuant to section 605 of tﬁe SWMA. At issue was whether CBS
was required to notify DER, under section 501(c) of the SWMA, of the existence
of a lagoon known as Lagoon Y, which DER alleged was one of two lagoons used
for the disposal of industrial and hazardous wastes on the CBS site. CBS
contended, inter alia, that section 501(c) did not apply because Lagoon Y was
non-operational and abandoned when CBS took over. We stated in CBS, that the
meaning of "disposal" under the SWMA was central in determining whether DER’s
complaint alleged ongoing disposal or merely historic contamination (occurring
prior to 1980). We concluded that this issue could not properly be resolved
by a demurrer, and we thus denied CBS’ petition to strike Count I of DER’s
complaint.” Thus, the issue is one of first impression before the Board.

The Tegislative purpose behind the SWMA expressed at section 102(4) of
the SWMA, 35 P.5.86018.102(4), is to protect the public health, safety and
welfare from the short and long term dangers of transportation, processing,
‘treatment, storage, and disposal of all wastes. Moreover, section 901 of the
SWMA, 35 P.S. §6018.901, provides “[t]he terms and provisions of [the SWMA]
are to be liberally construed, so as to best achieve and effectuate the goals
and purposes hereof." The battery casings abandoned on the site in this
matter prior to the enactment of the SWMA in 1980 continue to affect and
contaminate the environment today, and will continue to affect the environment
until properly remediated through closure. It would frustrate the purpose of

the General Assembly in passing the SWMA if the SWMA’s application is limited

" We reached a similar conclusion as to CBS’ petitions to strike Counts II
and IV of DER’s complaint.
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only to circumstances where the act of dumping is presently occurring. We
thhs conclude that‘to the extentlthat Claim dumped the battery casings at the
~ site and left them, in a manner in which the hazardous waste constituents of
the battery casings entered and continue to enter the environment, and were
discharged and continue to discharge into waters of the Commonwealth, he has
disposed of the battery casings within the meaning of the SWMA, and thisA
disposal continues until the battery casings and contaminant$ are removed. We
therefore conclude that DER’s order is not retroactively applying the SWMA to
Claim.

Claim’s failure to obtain a permit from DER in compliance with section
401 of the SWMA, 35 P.S. §6018.401, or to close the battery pile disposal site
constitutes a public nuisance pursuant to section 601 of the SWMA, 35 P.S.
§6018.601. We therefore hold that DER’s order to Claim was authorized by
section.104(7) of the SWMA and section 602 of the SWMA 35 P.S. §6018.104(7)
and 602. '

Is DER Improperly Imposing Joint and Several Liability on Claim?

Asserting that there are a number of sources on the site which might
possibly be causing the lead contamination there (including the paint cans),
Claim argues that DER improperly seeks to impose joint and several liability
on him. Claim objects to DER’s order requiring him to remediate lead
contaminated soil at the site if that soil is located near the paint cans and
other wastes because Claim had no part in placing paint cans or other wastes
on the site. Claim argues that DER should instead impose strict liability on
the Maruccis, as they are owners of the site, and that the Maruccis could then
seek contribution from responsible parties in proportion to their

responsibility for site conditions.

478



We find it is appropriate for DER to order Claim to remediate the
battery casings pile and the lead which has migrated from that pile into
adjaceﬁt soils. There 1is no evidence before us to support Claim’s assertion
that the lead has migrated from the paint cans and other debris at the site.
The paint cans are located north of the battery casings pi]é in an area which
is fairly level, and there is no evidence of erosion or any evidence that
water flows from the paint cahs toward the battery casings pile. While DER’s
Order required Claim to clean up the entire site, including the paint cans,
DER’s case-in-chief only linked Claim to the battery casings at the site. As
there is no evidence to suggest that any lead éontamination near the paint
cans came from the battery casings pile, DER cannot hold Claim responsible for
cleanup of the paint cans. When the presiding Board Member raised this issue
at the merits hearing, DER stipulated that its order to Claim is Timited to
the'battery casings. (N.T. 166-169) Contrary to Claim’s assertion that DER
should instead have issued its order to the Maruccis, as they are the property
owners, we point out that we have ruled: "[1]iability for violation df the
[SWMA] does not attach simply by reason of ownership of the land on which the
violations took place. Some affirmative participation in the violations must
be shown." Ernest Barkman., et al. v. DER, 1993 EHB 738, 749 (citations
omitted). As to whether DER should seek to hold the Maruccis, as owners of
the site, responsible for cleanup of the site pursuant‘to section 316 of the
Clean Streams Law, rather than Claim, we point out‘that that is within DER’s
prosecutorial discretion. Margaret C. and Larry Gabriel, M.D. v. DER, 1990

EHB 526; Ralph D. Edney v. DER, 1989 EHB 1356; Downing v. Commonwealth,
Medical Education & Licensure Board, 26 Pa. Cmwlth. 517, 364 A.2d 748 (1976).
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We thus reject Claim’s contention that DER is improperly imposing joint and
several Tiability on him.’ |
Finding DER’s order was appropriately issued pursuant to the Clean
Streams Law and the SWMA, we do not address DER’s authority pursuant to
section 1917-A of the Administrative Code. Accordingly, we make the following
conclusions of Taw and enter the following order dismissing Claim’s appeal.
CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and subject matter of
this appeal.

2. DER has the burden of proving by a preponderance of the evidence
that its April 18, 1994 order was Tawful and an appropriate exercise of its
discretion.

3. Claim is an occupier of the Marucci site within the meaning of
section 316 of the Clean Streams Law.

4. The lead contamination from the battery casings on the site has
reached surface waters of the Commonwealth and poses a danger of pollution to
the waters of the Commonwealth.

5. DER’s April 18, 1994 order was lawful under section 316 of the
Clean Streams Law and an appropriate exercise of DER’s discretion.

6. In order to meet its burden of proving its order was lawful
pursuant to the SWMA, DER must show that its action is supported by a
preponderance of the evidence and not arbitrary, capricious, or unreasonable.
Max L. Starr, supra.

7. The evidence in this matter shows that the battery casings and the
adjacent soil at the site are hazardous wastes. 35 P.S.§6018.103; 25 Pa. Code
§261.3; 25 Pa. Code §261.24.
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8. To the exfent that Claim abandoned the battery casings at the site
and left them, in a manner in which the hazardous waste constituent of the
battery casings entered the environment, was discharged into waters of the
Commonwealth, and continues to dd so, he is disposing of the battery casings,
and this disposal continues until the battery casings are removed. 35 P.S.
§6018.103; 25 Pa. Code §260.2.

9. DER’s order is not retroactively applying the SWMA to C]ajm;

10. Claim’s failure to obtain a permit from DER in compliance with
section 401 of the SWMA, 35 P.S. §6018.401, or to close the battery pile
disposal site constitutes a public nuisance pursuant to section 601 of the
SWMA. 35 P.S. §6018.601.

11. DER’s order to Claim was authorized by section 104(7) of the SWMA
and section 602 of the SWMA. 35 P.S. §6018.104(7) and 602.

12. DER’s order does not improperly impose joint and several Tiability
on him.

ORDER
AND NOW, this 10nth day of April, 1995, it is ordered that Claim’s

appeal at Docket No. 94-125-E is dismissed.
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and BOROUGH OF MERCERSBURG, Intervenor : Issued: April 12, 1995

ADJUDICATION

By: The Board
Synopsis

Consolidated appeals from a Department of Environmental Resources
(Department) order to a municipality requiring it to revise its official
sewage facilities plan and from the Department's approval of an official plan
revision are dismissed.

The Department may not approve an official plan revision unless
all municipalities affected by that plan revision have also revised their
official plans accordingly. The Department is authorized by the Sewage
Facilities Act, the Act of January 24, 1966, P.L. (1965) 1535), as amended, 35
P.S. §750.1 et seq., and the Clean Streams Law, the Act of June 22, 1937, P.L.
(1987), as amended, 35 P.S. 8691.1 et seq., to order a municipality to revise
its official sewage facilities plan.

In approving an official pian revision, the Department need not
determine that a proposed method of sewage treatment and disposal is 100%

certain, but rather only that the proposed method is capable of satisfying the
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technical standards and regulations appiicable to such methods of treatment
and disposal. When the record indicates that a spray irrigation facility is
capable of satisfying applicable standards and regulations, the Department
does not abuse its discretion in approving the official plan revision
containing that facility.

The Board cannot find that the Department's approval of an
official plan revision violated §8(4) of the Historic Preservation A;t, the
Act of May 26, 1988, P.L. 414, 37 Pa.C.S. §508(4), if the appellant fails to
specifically allege inadequate Department policy or procedure, and instead
challenges the effects of the plan revision on historic resources. Similarly,
the Board cannot find that the Department's approval of an official plan
revision violated Article I, §27, of the Pennsylvania Constitution if the
appellant does not support its argument with specific examples of the effects
the Department failed to consider.

INTRODUCTION

This matter has its origins in two separate Department actions.
On March 18, 1993, the Department issued an order to Montgomery Township,
Franklin County (Township), requiring the Township to revise its official
sewage facilities plan to accommodate the changes proposed for the sewage
facilities of a neighboring municipality, the Borough of Mercersburg, Franklin
County (Order). The Borough proposed to replace jts aging and allegedly
overloaded sewage treatment plant, which was located in Montgomery Township
and discharged to Johnston Run, with a brand new spray irrigation facility
located on a farm in both the Township and an adjoining municipality, Peters

Township, Franklin County.

484



The Township, along with several Township residents, filed a
notice of appeal from the Order on April 15, 1993, which the Board docketed at
No. 93-091-W. The Township claimed primarily that the Order exceeded the
scope of the Department's authority under applicable law and that the
Borough's proposed plan revision ignored the Township's sewage facilities
needs. A second group of appellants, led by Kenneth and Betty Lee (hereafter
referred to as Lee), filed a notice of appeal from the Order on April 16,
1993, which the Board docketed at No. 93-093-W. Lee raised similar objections
to the Order and further claimed that the Order impermissibly infringed on the
Township's authority over land-use planning within its boundaries. On May 10,
1993, the Borough requested permission to intervene in the ToWnship's appeal
at No. 93-091-W, which the Board granted on May 13, 1993. These two appeals
were then consolidated at Docket No. 93-091-W on July 8; 1993.

The Township filed a petition for supersedeas on April 26, 1993.

A hearing on the Township's petition was initially scheduled for May 14, 1993,
but was cancelled after the parties advised the Board that they had reached a
settlement regarding the petition. Pursuant to the terms of the settlement,
which the Board approved on June 16, 1993, the Township agreed to comply with
the Order and adopt the Borough's proposed plan revision, and the Borough
agreed not to proceed with construction until the Board issued a final
adjudication on the merits. The parties further agreed that the Township
would rescind its adoption of the Borough's plan revision if its appeal of the
Order were sustained.

On August 26, 1993, after securing the Township's approval, the
Department approved the proposed revision to the Borough's official plan (Plan

Revision). The Township filed a notice of appeal from the approval on
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September 27, 1993, which the Board docketed at No. 93-275-W. In this notice
of appeal, the Township objected to the nature of the proposed sewage
facilities and the burden they wouid place on the Township. On October 7,
1993, the Board denied as moot the Borough's petition to intervene, because
the Borough was already a party to the Township's appeal pursuant to 25
Pa.Code §21.51(g). Lee filed a notice of appeal from this approval on October
15, 1993, which the Board docketed at No. 93-289-W. In its notice of appeal,
Lee raised primarily the same objections as the Township. These two appeals
were consolidated at Docket No. 93-091-W on November 9, 1993.

A hearingvon the merits of the Township's and Lee's appeals was
held before Board Chairman Maxine Woelfling' in the Board's Harrisburg Office
on June 6-10 and 15-16, 1994. The parties submitted their post-hearing briefs
on August 29 and 30, 1994, and the Township, Lee, and the Borough filed reply
briefs on September 14, 1994. Any issue not raised by the parties in their

post-hearing briefs has been waived. Lucky Strike Coal Co., 119 Pa.Cmwith. at

__, 546 A.2d at 449. _ _
On March 20, 1995, the Township filed with the Board a letter

discussing the effect on this proceeding of the Board's recent decision in

Cesar Munoz, et ux. v. DER, EHB Docket No. 93-373-MR (Opinion issued February

16, 1995). The Department filed a response to the Township's letter on March
21, 1995.
The record in this matter consists of a transcript of 1,521 pages;

the parties' May 31, 1994, Joint Stipulation; and 156 exhibits. After a full

‘Chairman Woelfling resigned from the Board on February 17, 1995. The Board
will proceed to adjudicate the merits of these appeals from a cold record. See,
Lucky Strike Coal Co., et al. v. Cmwith., Dept. of Environmental Resources, 119
Pa.Cmwith. 440, ___, 547 A.2d 447, 449 (1988).
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and complete review of this record, the Board makes the following findings of
fact.

FINDINGS OF FACT
The Parties |

1. Appellants in this matter are Montgomery Township, Franklin
County, a township of the second class; Mr. and Mrs, C; Richard Fries,
residents of Peters Township; and Mrs. and Mrs. Garry Martin, residents of
‘Montgomery Township (J.Stip. 2-4).°

2. Appellants in this matter are Kenneth and Betty Lee, residents
of Montgomery Township and owners of real property in the Borough; Kirby and
Barbara Reese, residents of Montgomery Township; and Donald and Connie Stuff,
residents of Montgomery Township (J.Stip. 6-8).

3. Appeliee in this matter is the Department, the administrative
agency with the responsibility and authority to administer and enforce the
Clean Streams Law; the Sewage Facilities Act; §1917-A of the Administrative
Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17; and the
rules and regulations promulgated thereunder.

4. Intervenor/Permittee is the Borough of Mercersburg, a political
subdivision pursuant to the Borough Code, the Act of February 1, 1966, P.L.
(1965) 1656, as amended, 53 P.S. §45101 et seq. (J.Stip. 17).

The Borough's Sewerage System

‘References to the record are as follows: “"J.Stip. __" refers to the
parties' May 31, 1994, Joint Stipulation;, "N.T. __" refers to the notes of
testimony; and "Jt.Ex. __," "Twsp.Ex. __," "Lee Ex. __," and ""Bor.Ex. __" refer

to the parties' joint exhibits, the Township's exhibits, Lee's exhibits, and the
Borough's exhibits, respectively. The Department did not move any exhibits into
evidence.
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5. The Borough has a population of 1,640 and is approximately .6
square miles in area (N.T. 800).

6. The Borough operates a sewage collection and treatment system
to provide sanitary sewage collection and disposal service within the Borough
(J.Stip. 18).

7. The Borough's sewerage’ system includes a sewage treatment
plant (STP) with a capacity of 220,000 gallons per day (gpd) (J.Stip. 19, 22;
Jt.Ex. 2).

8. The STP is located in the Township between Mercersburg Academy
and Johnston Run (J.Stip. 19, 22; Jt.Ex. 2).

9. The STP discharges treated effluent to Johnston Run (J.Stip.
22; Jt.Ex. 2).

10. The Borough's sewerage system has approximately 800 customers
(N.T. 803-804).

11. The Borough's sewerage system is owned by the Mercersburg
Borough Authority (Authority), a municipal authority under the Municipality
Authorities Act of 1945, the Act of May 2, 1945, P.L. 32, as amended, 53 P.S.
§301 et seq., and leased to the Borough for operation and use (J.Stip. 20).

12. The Borough is responsible for operation and maintenance of the
sewerage System (N.T. 802).
Problems with the Borough's STP

13. On February 26, 1987, the Department issued the Authority a

Notice of Violation, which stated that discharges from the STP exceeded the

*Under the Department's regulations, a "community sewerage system" is [a]
community sewage system which uses a method of sewage collection, conveyance,
treatment and disposal other than renovation in a subsurface absorption area, or
retention in a retaining tank." 25 Pa.Code §71.1.
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bijochemical oxygen demand (BOD) limits set forth in the STP's NPDES permit’
(J.Stip. 21; Jt.Ex. 7).

14. On October 20, 1987, the Department issued the Borough NPDES
Permit No. PA0022179, which authorized the discharge of treated sewage from
the STP into Jéhnston Run and established a schedule of compliance for the
upgrade of the STP (J.Stip. 22; Jt.Ex. 8).

15.  On December 10, 1987, the Department and the Authority executed
a letter agreement that required the Authority to pay a civil penalty for
violating the effluent limits set forth in the NPDES permit (J.Stip. 23;
Jt.Ex. 9).

16.  On August 28, 1989, the Department issued the Authority a
Notice of Violation for exceeding the effluent 1imits for suspended solids set
forth in the NPDES permit (J.Stip. 30; Jt.Ex. 13).

17.  The Department issued the Borough a Notice of Violation on June
15, 1992, for discharges from the STP in excess of the effluent limit for
fecal coliform set forth in the NPDES permit (J.Stip. 66; Jt.Ex. 60).

18. As a result of overloading at the STP, the Department has
1imited the Borough to 14 connections to its sewerage system per year (N.T.
582).

The Township's Use of the Borough's Sewerage System

19. Montgomery Township does not have an intermunicipal agreement
with the Borough (N.T. 369).
20.  Mercersburg Academy is connected to the Borough's sewerage

system (N.T. 391).

‘An NPDES (National Pollutant Discharge Elimination System) permit is
required for all discharges from a point source into navigable waters. 25
Pa.Code §92.3; 33 U.S.C. §1342. .
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21. The sewage line from Mercersburg Academy to the Borough's
sewerage system belongs to the Academy (N.T. 584).

22. Approximately one-half of the buildings on the grounds of the
Mercersburg Academy are located in the Township (N.T. 564).

23. Approximately one-half of the sewage flow from Mercersburg
Academy into the Borough's sewerage system comes from buildings located in the

Township (N.T. 566).

24. The Township never approved Mercersburg Academy's connection to
the Borough's sewerage system (N.T. 370).

25. One residence located within the Township is connected to the
Borough's sewerage system (N.T. 586).
The Borough's Official Plan Revision

26. On July 27, 1988, the Department approved the Borough's May
1988 revision to its official plan (J.Stip. 23A).

27. The Borough's 1988 official plan revision proposed upgrading
the STP from a filter system to an activated sludge system and increasing
capacity from 220,000 to 300,000 gailons per day (N.T. 303).

28. In early 1989, a resident of the Borough introduced John R.
Sheaffer of Sheaffer & Roland, Inc. (Sheaffer & Roland), to members of the
Borough Council, and Mr. Sheaffer suggested that the Borough consider a spray
irrigation system to meet its wastewater disposal needs (J.Stip. 24).

29. Spray irrigation is a method of sewage treatment and disposal
in which semi-treated sewage effluent is used as a source of moisture and
nutrients for agricultural crops (Jt.Ex. 2).

30. In a spray irrigation system, final renovation of the sewage

effluent occurs in the soil (N.T. 52, 1219, 1224, 1230).
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31. The Borough requested that the Department determine whether
spray irrigation was a viable alternative to the upgraded STP and increased
discharges proposed in the 1988 pian revision (J.Stip. 26).

32. The Borough retained Sheaffer & Roland to perform a feasibility
study on spray irrigation, which Sheaffer & Roland submitted to the Borough in
April 1989 (J.Stip. 27-28; Jt.Ex. 11).

33. On July 11, 1989, the Department issued Amendﬁent No. 1 to the
STP'é NPDES permit, which revised the October 20, 1987, schedule of compiiance
to allow the Borough to examine the use of "innovative and alternative
technology” (J.Stip. 29; Jt.Ex. 12).

34. By letter dated November 20, 1989, the Department informed the
Borough that it considered the concept of spray irrigation/land disposal to be
a viable alternative to the discharge of treated sewerage, and that it would
again amend the schedule of compliance established in the STP's NPDES permit
(J.Stip. 31; Jt.Ex. 14).

35. The second amendment to the schedule of compliance required the
Borough to complete, adopt, and submit to the Depaftment by May 15, 1990, a
revision to its-official plan for the chosen alternative technology (J.Stip.
33; Jt.Ex. 15).

36. In 1990, the Borough was presented with and considered an
agreement with Future Water of Pennsylvania, Inc. (Future Water), a Pennsylva-
nia corporation formed for the purpose of designing, constructing, and
operating wastewater reuse systems (J.Stip. 36-37).

37. Future Water proposed that the project be located on a farm
situated in both Montgomery and Peters Townships, which was owned by Larry and

Sharon Smith (Barnhart Farm) (J.Stip. 40).
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38. Using consulting services provided by Future Water, the Borough
proposed a revision to its official p]an; which provided for the construction
of a new spray irrigation facility on the Barnhart Farm (J.Stip. 44; Jt.Ex.
2).

39. The Borough served the Township's Board of Supervisors with a
copy of the Borough's proposed plan revision on May 21, 1991 (J.Stip. 45;
Jt.Ex. 27). '

40. The Borough served the Board of Supervisors of Peters Township
with a copy of the Borough's proposed plan revision on May 22, 1991 (J.Stip.
46; Jt.Ex. 28).

41. On July 29, 1991, the Borough adopted and submitted to the
Department a revision to its official plan (Plan Revision) (J.Stip. 53).

42. The Franklin County Planning Commission approved the Plan
Revision on July 30, 1991 (J.Stip. 54).

43. The Borough served the Boards of Supervisors of the Township
and Peters Township with copies of the Plan Revision on August 14, 1991
(J.Stip. 55; Jt.Ex. 42).

44. On August 15, 1991, the Franklin County Conservation District
notified the Borough that the proposed spray irrigation project satisfied the
requirements of 25 Pa.Code §102.1, et seq., concerning erosion and
sedimentation control (J.Stip. 56; Jt.Ex. 43).

45.  The Department wrote to the Township's Board of Supervisors on
November 14, 1991, to request that the Township schedule a public hearing on
the Plan Revision and consider adopting the Plan Revision (J.Stip. 57; Jt.Ex.

46).
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46. The Department informed the Borough on January 28, 1992, that
the Plan Revision was technically compiete and feasible (J.Stip. 60; Jt.Ex.
50).

47. On January 28, 1992, the Department also provided the Borough
with a table of aliowable spray rates for the project's two proposed spray
fields (J.Stip. 60; Jt.Ex. 50).

48. The Borough and the Department executed a Consent Ordér and
Agreement on June 17, 1992, which further adjusted the schedule of compliance
established in the STP's NPDES permit, in order to allow additional time for
Montgomery and Peters Townships to adopt revisions to their official plans
consistent with the Plan Revision (J.Stip. 67; Jt.Ex. 63).

49.  On November 5, 1992, the Pennsyivania Historical and Museum
Commission, Bureau for Historic Preservation, notified the Borough that the
proposed spray irrigation project would, in their opinion, have no effect on
archaeological resources or historic structures (Jt.Ex. 71).

50. The Department advised the Township's Board of Supervisors by
letter dated December 2, 1992, that the Department would order the Township to
adopt a plan consistent with the Plan Revision if no agreement was reached
with the Borough by January 29, 1993 (J.Stip. 73; Jt.Ex. 74).

51. The Township informed the Borough on December 4, 1992, that no
basis existed for executing an intermunicipal agreement because the Plan
Revision failed to consider the Township's needs (J.Stip. 74; Jt.Ex. 75).

52. On or about January 29, 1993, Peters Township adopted a
revision to its official plan that was consistent with the Plan Revision

(J.Stip. 76).
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53.  On March 18, 1993, the Department issued the Township the
Order, which required the Township to adopt'the Plan Revision as a revision to
its own official p]an; or to reach an agreement with the Borough on an
alternate plan for sewage disposal (Notice of Appeal).

54. On August 26, 1993, the Department approved the Plan Revision
(Notice of Appeal).

The Spray Irrigation Site

55. The proposed spray irrigation system is to be located on the
Barnhart Farm, approximately two miles to the east/southeast of the Borough
and 