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FORWARD

In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1986.

The Environmental Hearing Board was created by the Act of December 3,
1970, P.L. 834, which amended the Administrative Code of 1929, Act of April 7,
1929, P.L. 177, as amended. The Act of December 3, 1970, commonly known as
"Act 275", was the Act that created the Department of Environmental Resources.
Section 21 of that Act, §1921-A of the Administrative Code, provides as
follows:

"§1921-A Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings
and issue adjudications under the provisions of the
act of June 4, 1945 (P.L. 1388), known as the '"Ad-
ministrative Agency Law," or any order, permit,
license or decision of the Department of Environmental
- Resources.

(b) The Environmental Hearing Board shall con-
tinue to exercise any power to hold hearings and
.issue adjudications heretofore vested in the several
persons, departments, boards and commissions set
forth in section 1901-A of this act.

(¢) Anything in any law to the contrary notwith-
standing, any action of the Department of Environ-
mental Resources may be taken initially without
regard to the Administrative Agency Law, but no such
action of the department adversely affecting any
person shall be final as to such person until such
person has had the opportunity to appeal such action
to the Environmental Hearing Board; provided,
however, that any such action shall be final as to
any person who has not perfected his appeal in the
manner hereinafter specified.

(d) An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environ-
mental Resources shall not act as a supersedeas, but,
upon cause shown and where the circumstances require
it, the department and/or the board shall have the
power to grant a supersedeas.



_ (e) Hearings of the Environmental Hearing Board
shall be conducted in accordance with rules and
regulations adopted by the Environmental Quality
Board and such rules and regulations shall include
time limits for taking of appeals, procedures for
the taking of appeals, location at which hearings
shall be held and such other rules and regulations
as may be determined advisable by the Environmental
Quality Board.

(£) The board may employ, with the concurrence
of the Secretary of Environmental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functions.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to obey any such subpoena, the
Commonwealth Court is empowered after hearing to
enter, when proper, an adjudication of contempt and
such order as the circumstances require."

In:addition, the Board hears civil penalties cases pursuant to the Air
Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended,
35 P.S. §4009.1; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. §691.605(a); the Dam Safety and Encroachment Acts, Act of
November:26, 1978, P.L. 1375, as amended, 32 P.S. §693.21; and the 0il and
Gas Act, Act of December 19, 1984, P.L. 1140, 58 P.S. §601.506. Also, the
Board reviews the Department's assessment of civil penalties under the
Bituminous Mine Subsidence and Land Conservation Act, Act of April 27, 1966,
P.L. 31, as amended, 52 P.S. §1406.17(f); the Clean Streams Law, Act of
June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b); the Coal Refuse
Disposal Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S.
§30.61; the Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S.
§721.13(g); the So0lid Waste Management Act, Act of July 7, 1980, P.L. 380, as

amended, §6018.605; and the Surface Mining Conservation and Reclamation Act,

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.22.



Although-the Board is made, by §62 of the Administrative Code, 71 P.S.§ 62
an administrative board within the Department of Environmental Resources, it is
functionally and legally separate and independent. Its Chairman and two members
are appointed directly by the Governor, with the consent of the Senatel and
their salaries are set by statute.? Tts Secretary is appointed by the Board
with the approval of the Governor.

The department is always a party before the Board. Other parties include
recipients of DER orders, penalties assessments, permit denials and modifica-
tions and other DER actions. Third party appeals from permit issuances are
also common in which cases the permittees are also parties. 1In third party
appeals from permit issuances, the department often does not actively

participate in the appeal, but lets the permittee defend the permit issuance.

1 gection 472 of the Administrative Code, 71 P.S. §180-2.

2 gection 709 of the Administrative Code, 71 P.S. §249(m).
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evidence--770
failure to comply with Board order--11, 68, 99, 1067, 1159, 1345, 1351

failure to prosecute appeal--306, 686, 689, 1067, 1092, 1103, 1125,
1128, 1340, 1345, 1351

finality--494

héaring examiners--758

intervention--364, 621, 792, 1010

judicial notice--1159

jurisdiction--914, 1144, 1153, 1173, 1179, 1190, 1223, 1238
judgment on pleadings--128 .
mandamus--1162

mootness--1100, 1199, 1333, 1336, 1338
motion to limit issues--212, 494, 1204
motion to view--1110 '

nature of pleadings before Board--991
notice of appeal--128, 910, 1196
parties--626

Pennsylvania Rules of Civil Procedure--1162

perfection of appeal--789, 792, 798, 902, 959, 964, 979, 1018, 1057,
1077, 1089, 1097, 1115, 1153, 1196, 1220

powers of Board--19, 176
pre-hearing memorandum--128,,282, 700, 789, 798, 964, 979

pro_se appellant--798, 1062, 1077, 1092, 1097, 1140



reassignment--758, 1110,

reconsideration--350, 626, 768, 959, 969, 1115, 1140, 1179, 1215
recusal--982, 995, 1021, 1057, 1233

re-opening of record--391

requests for admission--14, 333

res judicata--919

rule to show cause--686, 689, 1125, 1128

sanctions--11, 68, 99, 388, 789, 902, 969, 991, 1220, 1340, 1345, 1351
service of notice of appeal--1030

settlements--762, 774

severance--1037; 1153

standing--221, 789, 919

stay proceedings--1233

subpoenas--342

summary judgment--194, 234, 257, 265, 273, 333, 490, 605, 675, 832,
955, 1052, 1220 :

supersedeas--71, 176, 285, 371, 395, 762, 891, 969, 991, 1243

supplemental pleadings--1132

timeliness of filing of notice of appeal--79, 125, 245, 309, 364, 368,
378, 3832, 515, 654, 683, 696, 741, 765, 905, 910,
1077, 1100, 1144, 1153, 1179

vacated orders of the DER--1333, 1348

waiver of issues--1097

withdrawl of appeal--843

Federal Law
Clean Water Act, 33 U.S.C. §§1281-1297
grants--654

NPDES permit extenSion-j919



Comprehemnrsive Environmental Response Compensation Liability Act
(CERCLA or Superfund), 42 U.S.C. §9601 et seq. --260

United States Constitution
contract clause--883
fifth amendment/double jeopardy--611
supremacy--260
Municipalitie§ Planning Code, 53 P.S.§10101 et seq.
local zoning ordinances--1223
repealer--1223
Non-Coal Surface Mining Conservation and Reclamation Act, 52 P.S5.§3301
relation to coal mining (3304)--371
public notice (3310)--371
existing license and permit--371
Pennsylvania Constitution
Art. I §27 (natural resources)--212
Art. I §9 (self-incrimination--883
Sewage Facilities Act, 35 P.S.§750.1 et seq.
official plans (750.5)--515, 1238
powers and duties of DER (750.10)--515
regulations
25 Pa. Code, Chapter 71
subchapter B--515
subchapter C--1144
Solid Waste Management Act, 35 P.S. §6018.101, et seq.
municipal waste--1003
permits (6018.501 and 6018.502)--273, 1003

residual waste--891



Statutory Construction Act, 1 Pa. C.S.A. §1501, et seq.
statutes in pari materia--101
Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1, et seq.
bonds (1396.4(d) - 4(3))
partial release (1396.4(g))--71, 1062
forfeiture (1396.4(h))--171, 194, 199, 207, 257, 1062
civil penalties (1396.22)--265, 1173, 1190 designation of areas
unsuitable for mining--(1396.4(e))--1014 duty to comply with local
zoning ordinances--(1396.17(a)--1223 health and safety affecting water
supply (1396.4b(£)--333, 1062
licenses and withholding or denial of permits and licenses (1396.3a))
penalties for mining without (1396.3a(a))--265
refusal of DER to issue, renew, amend (1396.3a(b))--285
mining permits (1396.4)
award of attorneys fees in litigation (1396.4(b))--101
content of permit application (1396.4(a))--265

public notice of permit application or bond release
(1396.4(b))--359, 371, 615, 905, 1052

right of entry (1396.4(e))--777
regulations
25 Pa. Code, Chapter 86
Subchapter A: General--265

Subchapter ¥: Bonding and Insurance--359
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AMERIKOHL MINING, INC.
v. =+ EHB Docket No. 85-290-W

COMMONWEALTH OF PENNSYLVANIA :  (Issued: January 7, 1986)
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OPINION AND ORDER
SUR MOTION TO DISMISS

Synopsis

The appeal from a proposed consent assessment of a civil penalty is
dismissed for lack of jurisdiction. A proposed consent assessment does not
constitute an appealable action because it, in and qf itself, does not affect

Amerikohl's righté, obligations, or duties.

OPINION
Appellant Amerikohl Mining, Inc. ("Amerikohl") is seeking review of
an undated Department of Environmental Resources' document entitled ''Consent

Assessment of Civil Penalty,"

which purportedly assessed a civil penalty in the
amount of $5000 against Amerikohl. The consent assessment was not executed by
the Department or Amerikohl. The Department filed a motion to dismiss the
appeal on grounds that the Board lacks jurisdiction to hear the aépeal because
it was not timely filed and because the consent assessment was not an

appealable action. Despite being given an opportunity to respond, Amerikohl did

not file a reply to the Department's motion.



The Department contends this appeal is analogous to Cooney Brothers

Coal Company v. DER, 1984 EHB 930, a case in which the Board dismissed an

appeal of a civil penalties Qbrkshee;, The Board held that the worksheet was
similar to a notice of violation in that it merely notified the appellant that
the Department was contemplating a formal assessment. While the preparation of
a consent assessment is perhaps further removed in the civil penalties
assessment process than the preparétion of an assessment worksheet, it is
nonetheless no more of a Department action. The worksheet in Cooney was
indicative that the Department was contemplating the initiation of an
assessment pursuant to 25 Pa. Code §§86.201-203. The proposed consent
assessment is an indication that the Department would be willing to settle the
matter in lieu of initiating a formal assessment under the regulations. The
worksheet was not appealable because it did not impose the penalty. The
prqposed consent assessment also does noF impose any penalty, and, like the
worksheet in Cooney is not an appealable action.

The Board would note another reason for not taking jurisdiction over
this appeal. The proposed consent assessment is anvééfer of settlement.

If the Board were to take jurisdiction over appeals of such offers, it would
frustrate the very reason for settlement, the avoidance of litigation.

The Department has also moved to dismiss this appeal as being
untimely on the grounds that Amerikohl was also seeking review of the February
11, 1985, compliance order that -gave rise to the proposed consent assessment
and did not file its appeal until after the thirty (30) period had elapsed.
The Board does not have the benefit of Amerikohl's reply, but, based on a fair
reading of the Notice of Appeai and Amerikohl's prehearing memorandum and the

fact that Amerikohl submitted an appeal bond pursuant to 25 Pa. Code



§86.202(a), the Board believes'tﬁat'Amerikohl is appealing the proposed consent
assessment. Consequently, it is ndf necessary for the Board to dispose of this

issue.

ORDER
AND NOW, this 7th. day of January, 1986, the appeal of Amerikohl

Mining, Inc. is dismissed for lack of jurisdiction.

ENVIRONMENTAL HEARING BOARD

e Wolfling

MAXINE WOELFLING, CHAIRMAN

Aotns)] o 3,

ANTHONY J/MAZULLO, J., MEMBER

jZM

ARD GERJUOY /MEEBEgI’ /

DATED: January 7, 1986

cc: Bureau of Litigation
Harrisburg, PA

For the Commonwealth, DER:
Joseph K. Reinhart, Esq.
Western Region

For Appellant:
James P. Coulter, Esq.
DILLON, McCANDLESS & KING
Butler, PA
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221 NORTH SECOND STREET
THIRD FLOOR

. - . . HARRISBURG,
Maxine Woelfling, Chairman ) ey LYANIA 17101
ANTHONY J. MAZULLO. JR, MEMBER
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JAMES FLANNERY
v

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES EHB Docket No. 85-286-G

and Issued January 13, 1986

DURANT EXCAVATING COMPANY,
‘Permittee

08 se se oe 80 S 00 s e e 6O

OPINION AND ORDER

Synopsis

Appellapt is ordered to fully and completely answer interrogatories served
upon appellant by the permittee in this appeal. Appellant's failu;e to identify its
witnesses, expert and otherwise, is not grounds for the imposition of sanctions at this
point in time, since the hearing on the merits of this matter will not be conducted fof
approximately fourteen months. However, deadlines are impo;ed upon appellant for
supplementing his response to the permittee's interrogatories concerning the identity
of appellant's witnesses. Appeliant's responses to the permittee's interrogatories
which inquired as to the factual basis for statements in appellant's Notice of Appeal
are entirely unsatisfactory. Appellant is ordered to provide responses which comply
with the Pennsylvania Rules of Civil Procedure within thirty days. Finally, appellant
is deemed to have waived its opportunity under Pa. R.C.P. 4019(g)(1l) for a hearing.
Prior to the imposition of a compliance order, appellant failed to reépond to the
permittee's motion for sanctions despite the fact that a greater period of‘time than

that normally allowed for such a response has passed.



6PINION

In this appeal of a surface mining permit issued to Durant by DER, Permittee
Durant has moved for sanctions against Appellant Flannery for failure to properly
answer interrogatories. As of this date, Flannery has not responded to this motion;
the due date was December 18; 1985. Therefore, we shall rule on Durant's motion
without waiting any longer to hear Flannery's views.

Durant's Interrogatories 1 through 5 inclusive request the identity of any
expert witnesses Flannery intends to call, and information about each such witness.
Flannery answered Interrogatories 1 through 5 as follows:

"Appellant has not yet decided who he will call as an

expert witness at the hearing in this matter. Upon

reaching that decision Appellant will seasonably sup-

plement his answer.™
Durant objects to this answer, and asks the Board to rule that Flannery must answer
_within thirty days or be forever barred from offering expert testimony; in this regard,
Durant argues that it would be greatly prejudicial to Durant if Flannery were to come
forth with its experts "at the last minute." We agree that Flannery should not be
allowed t§ come forth with its experts at the last minute. At present, however, the
hearing on the merits of this matter is scheduled to begin on March 2, 1987. Under
these circumstances, Flannery's failure to name its expert witnesses as of this date
cannot reasonably be said to have prejudiced Durant. Similarly, with a hearing date so
far in the future, Flannery's answer that it has not vet decided on its expert
witnesses is reasonable. Consequently, Flannery is ordered to answer Interrogatories‘l
through 5, but the due date for the answers is set at November 3, 1986. This due date
allows Durant four months for analyzing Flannery's expert witnesses' reports and for
deposing those experts (if Durant so desires), which should be sufficient time for

Durant to prepare its case. Durant will be given permission to conduct such discovery.



We are aware that the Board's normél procedures‘allow only 75 days for discovery after
filing of the Noticé of Appeal, whereupon pre-hearing memoranda become due (see our
Pre-Hearing Order No. 2), but, of course, these procedures were established in a
happier period when hearings could be held shortly after the pre-hearing memoranda had
been filed, vacancies in the Board's membership were promptly filled and the number of
appeals filed per year were half the number presently being filed.

Durant's Interrogatories 6, 7, and 17 ask for information about the
non-expert witnesses Flannery intends to call at the hearing. Flannery's answer to
each of Interrogatories 6 and 7, was:

| "Appellant has not yvet decided whom he intends to

call as a witness other than as an expert witness.

Upon reaching that decision, Appellant will seasonably

supplement his answer."
Flannery's answer to Interrogatory 17 was almoest the same. Durant objects to these
answers and requests that we order Flannery to answer within thirty days under threat
‘of being barred from calling any witnesses. For reasons explainediégggg, we will not
grant Durant's request as such, but do order Flannery to answer Interrogatbries 6, 7,
and 17 within six months of the hearing date. Hére we have set a six months
deadline~-rather than four months--advisedly. Where Flannery has filed a pre-hearing
memorandum listing 35 largely purely conclusory numbered paragraphs of facts '"which
appellant intends to prove' and contends that the appealed-from surface mining permit
was issued to Durant in violation of no less than 36 statutory and regulatory sections,
Flannery should know--and Durant is entitled also to know--the identities of Flannery's
non-expert witnesses six months before the hearing date, but no more than a year after
the appeal was filed. We add that Interrogatory 7, which requests Flannery to state

the facts to which each non-expert witness will testify, need be answered only

sufficiently for Durant to decide whether it wishes to depose any of those witnesses;



interrogatories concerning the facfs abéut which non-expert witnesses will testify need
not be answered in the detail required by Pa. Rules of Civil Procedure Rule 4003.5 for
expert witnesses.

Interrogatory No. 8 requests Flannery to list in detail and with specificity
all facts upon which Flannery relied in alleging--in its Notice of Appeal--that DER's
action in issuing the permit was arbitrary, capricious and an abuse of discretion.
Flanmnery's answer was:

"The facts are contained in answers to these inter-

rogatories as well as facts which will be stated in

the Pre-Hearing Memorandum as required by the rules

and regulations of the Environmental Quality Board."
We agree with Durant that this answer was and is unsatisfactory. Under Pa. R.C.P.
Rule 4006, Flannery's answers were due 30 days after the Interrogatories were filed.
Flannery's answers originally were due September 25, 1985; after an extension of time,
the Interrogatory answers were filed October 10, 1985. It was quite improper,
ﬁherefore, for Flannery's interrogatory answers to make reference to its as yet
unfiled pre-hearing memorandum, which actually was not filed until November 8, 1985.
Moreover,s*as already mentioned supra, Flannery's pre-hearing memorandum contains a
plethora of conclusory "factual" allegations; for instance, the pre-hearing
memorandum's paragraph 9 of the facts which Flannery intends to prove reads in full
and without elaboration elsewhere:

The amount of the bond, as submitted, is inadequate
for reclaiming the acreage proposed to be affected
or for correcting any post-mining hydrologic problems

which may occur.
This unadorned ''fact" is absolutely useless to Durant's preparation for trial, and
clearly is an inadequate response to Interrogatory No. 8. Interrogatory No. 8 makes a

request which is well within the scope of discovery. Pa. R.C.P. Rule 4003.1.

Flannery is ordered to answer Interrogatory No. 8 fully, within thirty days.



Interrogatory No. 12 inquires about the source of Flannery's claimed title

to the land on which are situated the'pond ;nd waterAsupply which Flannery fears
Durant's mining activities will affect. Flannery's answer was, simpiy, "Objected to,"
signed by Flannery's counsel as required by Pa. R.C.P. Rule 4006(a)(2). However, Rule
4006(a)(2) also requires that ''the reasons for the objection shall be stated in lieu
of an answer." Flannery's objection obviously is grossly deficient in this regard, as
Flannery's counsel must have known. Interrogatory No. 12 is perfectly proper under
this Commonwealth's discovery rules; Flannery's objection is equally perfectly
improper. Flannery must answer Interrogatory No. 12.

Interrogatory No. 18 requested Flannery "to identify all persons who
participated in the preparation” of the Interrogatory answerg. Flannery neither
replied nor objected to this Interrogatory, in flagrant violation of Pa. R.C.P. Rule
4006(2). This Interrogatory is proper and must be answered.

An Order, consistent with the foregoing discussion, follows. Before
closing.we state that Flannery's failure to comply this this Order.pay subject
Flannery to sanctions wider the'auéhority‘of Pa. R.C.P. Rule 4019. 1In this
connection, we note that becauée Flannery.has not'responded in any fashion to Durant's
motion, despite having been given ample time to do so,1 the Board deems waived the
"opportunity for hearing" required under Rule 4019(g)(1l) before issuance of a
compliance order whose disobedience may be cause for assessing costs, including

attorney's fees.

Under our Pre-Hearing Order No. 2, Flannery had 20 days to respond to the
motion; the Board then waited another 16 days before preparing this Opinion.
Standard Rules of Procedure for administrative agency hearings only allow ten
1 days for response for a motion. Pa.Code §35.179.

[ah]



ORDER

WHEREFORE; this 13th day of January, 1986, it is ordered that:

1. Flanne;y must answer Durant's Interrogatories 1 through 5 inclusive no
later than November 3, 1986.

2. Flannery must answer Durant's Interrogatories 6, 7 and 17 no later
than September 5, 1986.

3. Flannery must answer Interrogatories 8, 12 and 18 within 30 days from
the date of this. Order; the answer to Interrogatory No. 18 must be current as of the
date it is filed, and must be supplemented appropriately when the answeré required by

paragraphs 1 and 2 supra are filed. Pa. R.C.P. Rule 4007.4(3).

' 4, The "opportunity for hearing" afforded by Rule 4019(g)(1l) before
issuance of a dompliance order is deemed waived by Flannery.
5. Flanhe;y's failure to timely file the answers"required‘in paragraphs

1-4 ggggé, or to file answers which are consistent with discovery requirements as
discussedlin the foregoing Opinion, may subject Flannery to sanctions under Rule 4019.

N 6. Durant, but only Durant, may conduct discoQ;ry, without further leave
of the Board, during the period from February 13, 1986 to April 18, 1986, and during
the period from September 8, 1986 to December 31, 1986; any other discovery, by any
party, requires the Board's permission. 25 Pa.Code §21.111(a).

7. Durant's request for a view of the premises is denied at this time,

but may be renewed by Durant or any other party after January 1, 1987.



8. The Board reservesithe right to modify any of the due dates and
discovery periods listed supra, as might seem appropriate should it bé possible to
advance the date for hearing the merits of this appeal from its presently scheduled

March 2, 1987 date.

ENVIRONMENTAL HEARING BOARD

Ay

EDWARD GERJUOY, MEMBER ¢ ‘

DATED: January 13, 1986

cc: Bureau of Litigation
Harrisburg, PA

For the Commonwealth, DER:
Diana J. Stares, Esq.
Western Region

For the Appellant:
Lee R. Golden, Esq.
ROBERT P. GING,JR., ATTORNEY
Pittsburgh, PA

For the Permittee:
B. Patrick Costello, Esq.

COSTELLO & BERK
Greensburg, PA
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SHIRLEY ANDERSON
V.

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

RESOURCES and .

EASTERN INDUSTRIES, INC.,
Permittee

SUR MOTION FOR

Synopsis

221 NORTH SECOND STREET

THIRD FLOOR

HARRISBURG, PENNSYLVANIA 17101

(717} 787-3483

OPINION AND

M. DIANE SMITH
SECRETARY TO THE BOARD

DOCKET NO. 85-245-M

Issued: January 14, 1986

ORDER

SANCTIONS :

~ Appellant's failure to respond to Board orders regarding the submission

of a pre-hearing memorandum and its failure to respond to Permittee's Motion

for Sanctions result in the dismissal of her appeal pursuant to Rule 11.124.

11



OPINION

Shirley Andersoﬁ (Appellant) filed a notice of appeal with the Board on
June June 17, 1985, contesting the issuance of a permit by the Department of
Environmental Resources (DER) to Eastern Industries, Inc. (Permittee) to
conduct mining at a site in Eldred Township, Monroe County, Pennsylvania.

On July 30, 1985, the Board issued its Pre-Hearing Order No. 1, wherein,
inter alia, Appellant was required to file a pre-hearing memorandum on or
before October 15, 1985. The said Order was mailed to counsel for Appellant
who had filéd the notice of appeal on behalf éf Appellant. As part of the
order Appellant was advised that failure to comply with the said order
could lead to the imposition of sanctions by the Board.

As of October 24, 1985, Appellant had not filed, as required, a
pre-hearing memorandum; On Octqber 24, 1985, the Board advised counsel for
Appellant that unless a pre-hearing memorandum was filed with the Board by
November 4, 1985, the Board "may apply sanctions' including "dismissal of an
appeal." Said notice was forwarded to counsel for Appeiiant by certified
mail, return receipt requested. The return receipt therefor was returned to
the Board indicating delivery of said notice on October 29, 1985. Neither
Appellant nor anyone acting on her behalf has responded to said notice.

On November 5,'1985, Permittee filed a Motion for Sanctions with the
Board. On November 14, 1985, the Board notified Appellant, through her
counsel, that it had received Permittee's Motion for Sanctions, and that any
objections thereto were to be filed with éhe Board on or before December 4,
1985. Neither Appellant nor anyone acting on her behalf has filed any such

objections with the Board as of the time of the writing of this opinion.

12



Under the provisions of 25 Pal‘Code §21.124 the Board may impose the
sanction of dismissal of an appeal ”fér faiiure to abide by a Board order."
Appellant herein has failed and refused to abide by a Board order, and
no excuse or explanation has been given by Appellant. In view of this and by
reason of Appellant's failure to timely respond to Permittee's Motion for
Sanctions, we find the Appellant in default in its appeal and impose the

sanction of dismissal herein.

ORDER
AND NOW, this l4th day of January, 1986, the appeal of Shirley Anderson,
at EHB Docket No. 85-245-M is DISMISSED, with prejudice.

ENVIRONMENTAL HEARING BOARD

Eim}z WOELFLING, CHAIRMAN
/A ) 7 )’ '

ANTHONY &7 MAZULLO, K., MEMBEK

EDWARD GERJUOY, MEMBER 4

cc: Bureau of Litigation

For the Commonwealth:
Bernard A. Labuskes, Jr., Esq.

For the Appellant:
William H. Robinson, Jr., Esq.
HISCOTT AND ROBINSON
Stroudsburg, PA

For Permittee:
Joel Burcat, Esq.
RHOADS AND SINON
Harrisburg, PA

DATED: January 14, 1986
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KOCHER COAL COMPANY

v. : Docket No. 84-236-M
COMMONWEALTH OF PENNSYLVANIA, : Issued: January 15, 1986
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OPINION AND ORDER

Synopsis

The Department of EnGironmental‘Resouﬁces‘(DER) moved this Board to
_ dismiss objections made by appeliantAto DER's Réquests for A&missiong, and DEﬁi
also moved this Board to compel responsive answers to its Requests for
Admissions, to require clarification of responses to its Requests for
Admissions, and to impose sanctions against appellant. Tﬁ; Board dismisses
appellantfs Ceneral Obiections to DER's Requests for Admissions because they are
unnecessary under the Pennsylvania Rules of Civil Procedure to protect
appellant's rights, and could possibly be used by appellant to prevent its being
bound by its own admiséions. The Board, however, denies DER's Motion to Compel
Responsive Answers to Requests for Admissions, to Require Clarification of
Responses to Requests for Admissions and to'Impose Sanctions because appellant's
responses to DER's Requests for Admissions are entirely adequate under the

Pennsylvania Rules of Civil Procedure.

14



On or about August 15, 1985‘phe bepartmgnt of Environmental Resources
(DER) served on appellant, Kocher Coal Co., the Commonwealth's Request for
Admissions--First Set. Kocher served on DER its Response to the Commonwealth's
Request for Admissions--First Set on or about October 7, 1985. Then, on
October 29, 1985 this Board received from DER a Motion to Dismiss Objections of
Kocher Coal Company, to Compel Responsive Answers to Requests for Admissions, to
Require Ciarification of Responses to Requests for Admission and to Impose
Sanctions. Kocher filed with this Board a memorandum in response to this motion
on November 26, 1985. DER's first objection to Kocher's response to DER's
Request for Admissions is to the following preface and general objections in

Kocher's response:

Appellant Kocher Coal Company ("Kocher') hereby files

the following responses to the Commonwealth's Request for

. Admissions -- First Set. All such responses are made without
any waiving or intending to waive, but on the contrary, in-
tending to preserve and preserving:

(1) All questions as to competency, relevancy, materiality,
privilege and admissibility as evidence for any purpose in any
subsequent proceeding or trial of this or any other ‘action;

(2) The right to object to the use of any of these responses
in any subsequent proceeding, or the hearing of this or any other
action on any ground;

(3) The right to object on the ground at any time to a demand
for further response to these or any other admissions, or other
discovery procedures involving or relating to the subject matter
of these requests for admissions; and

(4) The right to further supplement and/or amend these re-
sponses based upon the discovery of additional information.

GENERAL. OBJECTIONS

A. Kocher objects to each of the Commonwealth's Request
for Admissions to the extent that it Seek (a) attorney's work
‘product; (b) privileged information, including but not limited
to attorney-client privilege; (c) trade secrets; or (d) documents
and tangible things prepared in anticipation of litigation or for
trial by Appellant -or its attorneys, agents, or representatives.



B. Kocher objects to each of the Commonwealth's Request
for Admissions to the extent that' the information sought is not
relevant to the subject matter involved in this litigation, nor
reasonably calculated to lead to the discovery of admissible
evidence.

DER argues that the preface and general objections render Kocher's responses to
DER's requested admissions meaningless and unreliable for any purpose. Kocher
responds that its general objections are appropriate to preserve objections to
admissibility at trial.

The Board holds that Kocher's preface and general objections are
unnecessary to protect Kocher's rights. Under Pennsylvania's Rules of Civil
Procedure, the scope of discovery is broader than the scope of what is
admissible at trial. Pa R.C.P. 4003.1 sets forth the scope of discovery:.

Rule 4003.1. Scope of Discovery Generally

Subject to the provisions of Rules 4003.2 to 4003.5 inclusive

and Rule 4011, a party may obtain discovery regarding any matter,

not privileged, which is relevant to the subject matter involved -

in the pending action, whether it relates to the claim or defense

of the party seeking discovery or to the claim or defense of any

other party, including the existence, description, nature,

content, custody, condition and location of any books, -documents,

or other tangible things and the identity and locatioéon of persons

having knowledge of any discoverable matter. It is not ground

for objection that the information sought will be inadmissible

at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

Under Rule 4003.1, inadmissibility at trial is not a ground for objecting to a
discovery request. Further, responses to discovery that contain information
that would not be admissible at trial do not constitute a waiver of

admissibility objections at the time of trial. See Hysick v. J.T.E.

Enterprises, Inc., 34 Leh. L. J. 515 (1972) (Holding that an admission does not

bar the opponent from moving to exclude it at trial on the grounds of
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inadmissibility). Therefore, the:Boafd holds~that Kocher must respond to DER's
Requests for Admissions, without objection, to the extent that the admissions
requested are discoverable.. Nevertheless, Kocher is free to move for the ex-
clusion of aﬁy of its admissions at the hearing on the grounds of inadmissi-
bility.

Rule 4003.1 also provides that a party may obtain discovery regarding any
matter, provided that it is not privileged. Therefore, the discovery of
privileged matters is expressly barred under Pennsylvania's Rules of Civil
Procedure, and a general objection to Requests for Admissions to the extent that
they seek privileged information is unnecessary to protect Kocher's rights.
Rather than making this general objection, Kocher should object specifically to
any particular request that seeks to discover attorney's work product,
information protected by an attorney-client privilege, or any other privileged
information. Therefore, the Board will strike Kocher's preface, and dismiss
Kocher's General Objections in its response to DER's Requests for Admissions
since they a;e unnecessary to protect Kocher's rights and could possibly be used
by Kocher to prevent its being bound by its own admissions.

DER has also moved this Board to compel Kocher to provide clear and
responsive answers to DER's Requests for Admissions and to impose sanctions
against Kocher. The Board fails to see any basis for this component of DER's
Motion. The Board has.reviewed all of DER's Requests for Admissions--First Set,
and all of Kocher's responses to these requests, and finds Kocher's responses
entirely adequate under the Rules of Civil grocedure. Therefore, the Board
denies DER's Motion to Compel Responsive Answers to Requests for Admissions, to
Require Clarification of Responses to Requests for Admission and to Impose

Sanctions.
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ORDER
AND NOW, this 15th day of January, 1986, DER's Motion to Dismiss
Objections of Kocher Coal to DER's Requests for Admissions--Fi;st Set filed in
the consolidated cases at EHB Docket No. 84-236-M is granted. Kocher Coal's
preface is stricken from the Response to DER's Request for Admissions and Kocher
Coal's General Objections are dismissed. DER's Motion to Compel Responsive
Answers to Requests for Admissions, to Require Clarification of Responses to
Requests for Admissions and to Impose Sanctions is denied.
E IRONMENTAL BOARD

“

ANTHONY . MAZULLO, @R., MEMBER

cc: Bureau of Litigation

For the Commonwealth:
Timothy Bergere, Esq.

For Appellant:
Allen Shaffer, Esq.
Millersburg, PA

Charles Gutshall, Esq.
DILWORTH, PAXSON, KALISH & KAUFFMAN
Philadelphia, PA

DATED: January 15, 1986
nb
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

" 221 NORTH SECOND STREET
THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101
(717) 787-3483

PENGROVE COAL COMPANY Docket No. g5-195-G

Issued January 17, 1986
A :

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

OPINION AND ORDER
SUR MOTION TO DISMISS

SYNOPSIS

This appeal is dismissed as having been taken from an unappealal'ale
CER actiqn. The action at issue, a letter sent to a coal operator, merely
embodied DER's legal opinion that a release é><ecuted by a former landowner,
authorizing miriing within 300 feet é)f his house, was insufficient to allow the
coal operator to mine within 300 feet of the house after the property had been
sold to another individual. 52 P.S. §1396.4b(c). A statement of legal opinion
does not bind the operator. No en.forcement. action has been taken. Therefore,
the operator's rights, duties, obligations and privileges have not been affected
and the action is wmappealable. 25 Pa.Code §21.2(a) and §21.52(a). Moreover,
since the rights of the landowner and the coal operator can only be finally
determined by a court of competent jurisdiction, any decision which the Board

could render would be purely advisory. Therefore, the appeal must be dismissed.
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This is an appeal taken from a letter written by the Chief of

Technical Services within ‘DER's Bureau of Mining and Reclamation. DER has -
moved to have the appeal dismissed on the basis that the letter constitutes
an unappealable action. The appellant has not responded to DER's motion. The
letter concerns the effect of a release executed by a landowner in fawvor of
appellant, Pengrove (pal Company ("Pengrove"). The disposition of this
matter is governed in part by the following provisions of the Surface Mining
Conservation and Reclamation Act, 52 P.S. §1396.1 et seqg. (SMCRA):

(c) From the effective date of this act

. « < no operator shall conduct surface

mining operations . . . within three

hundred feet of any occupied dwelling,

unless released by the owner thereof.
52 P.S. §1396.4b(c) .

This prohibition is reiterated in §1396.4e(h) (5) of SMCRA:

(h) Subject to valid existing rights as
they are defined under §522 of the Surface
Mining Control and Reclamation Act of 1977,
30 U.S.C. §1201 et seg., no surface mining
operations . . . shall be permitted:

* % %

(5) within three hundred feet from any
occupied dwelling, unless waived by the owner
thereof . . .

The letter at issue in this appeal was writtep in response to Pengrove's
request that DER provide a written statement of its interpretation of §1396.4b(c).
The circumstances which brought about Pengrove's request are as follows; the
facts apparently are undisputed. Pengrove has been issued a mine drainage permit
by DER. In order to obtain this permit, Pengrove was required to obtain consent
to its entry onto property from landowners whose property might by affected by

the mining. Pursuant to 52 P.S. §1396.4(a) (2) (F), the written consent to entry --



termed a "Supplemental C" fqm by DER —— was obtained from the current owner

of the property at issue hei'e, Mr. MéGill, and duly recorded. Pengrove also
obtained consent from Mr. McGill to mine within 300 feet of the McGill
residence. This second release is not a recordable docment. Subsequently, the .
McGillg sold their house to Mr. John Byler. Pengrove has not obtained a release
from Mr. Byler authorizing mining within 300 feet of his house.

Pengrove requested that DER make a decision whether the release executed
by Mr. McGill was sufficient to allow Pengrove to mine within 300 feet of
the house now owned by Mr. Byler. It was in response to this request that the
letter at issue here was written.

The letter concludes that the release executed by Mr. McGill does not
suffice to meet the requirements of the SMCRA, set forth supra. However, the
letter notes that [ER's expertise does not extend to analyses of chains of
title and therefore, DER would be bound to follow a decision of a court of
competent jurisdiction concerning the effect of thé property transfer upon
the release. The concluding portion of the letter states that, as a consequence
of its;opinion that the release executed by the McGills is j:isufficient, "the
Department is authorized to allow mining within 300 feet of the dwelling owned
by Mr. Byler only upon receipt of a notarized letter from . . . Mr. Byler."

We concur with DER's position that the letter at issue is not an appealable
action. As we hav_e repeatedly held, a mere statement of opinion on an issue is

unappealable. Doan Mining Company v. DER, EHB Docket No. 84~419-G (Opinion and

Order dated April 19, 1985); Snyder Township Residents for Adequate Water Supplies

v. DER, 1984 EHB 842 (Opinion and Order dated October 30, 1984); Gary Huey v. DER,

1984 EHB 667 (Opinion and Order dated May 15, 1984). Statements of opinion by
DER which are essentially nothing more than its interpretation of the statutes
and regqulations under which it operates do not bind anyone.

DER has taken no action to prevent mining within 300 feet of the Byler house.
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Indeed, it has not even threatened to take such action. Thus, none of Pen-
grove's rights, duties, dbligations or privileges have been affected in any

way. In order for an action of DER to be appealable to this Board it must
affect "personal or property rights, privileges, immumities, duties, liabilities
or obligations" of the litigant. 25 Pa.Code §21.2(a) and §21.52(a). Sunbeam

Coal Company v. Commonwealth, DER, 8 Pa.Cmwlth 622, 304 A.2d 169 (1973);

Standard Lime and Refractories v. Commonwealth, DER, 2 Pa.Cmwlth 434, 279 A.2d

383 (1971). The most that can be said is that Pengrove has now been made aware
of the possibility of enforcement action against it if it were to mine within
three hundred feet of the Byler house. If and when such enforcement action is
taken, Pengrove will have an opportunity to appeal.

It is equally important to recognize that DER's interpretation of the
effect of the McGill release is dependent won a decision by a court of
competent jurisdiction on the effect of the property transfer upon the
release. For example, if a court were to hold that the release executed by
Mr. McGill passed with the property and now binds Mr. Byler, DER would be
hard pressed to require Pengrove to obtain a separate release from Mr. Byler
before mining could take place within three hundred feet of Mr. Byler's house,
regardless of the decision contained in the letter DER sent to Pengrove. Thus,
if we were to permit this appeal to go forward, any decision we would render
necessarily would- be advisory. The ultimate effect of the McGill release will
have to be determined by a court with jurisdiction to conclusively determine

the respective rights of Pengrove and Mr. Byler.

e



O RDE R.

WHEREFORE, this 17th day of January, 1986, it is ordered that this appeal

is dismissed as having been taken from an unappealable DER action.

/ /g%/%)

ANTHONY J. MAZULLO, IR., Member”

EDWARD GERJUOY, Member ¢

cc: Bureau of Litigation
For the Commonwealth: Joseph K. Reinhart, Esqg.
Pittsburgh, PA
For the Appellant: Raymond S. Woodard, Esqg.
Pranklin, PA

DATED: January 17, 1986
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COMMONWEALTH OF PENNSYLVANIA .

ENVIRONMENTAL HEARING BOARD

221 NORTH SECOND STREET
' THIRD FLOOR
HARRISBURG, PENNSYLVANIA 17101
(717) 787-3483

ROBERT KWALWASSER

Docket No. 84-108-G

Issued: January 24, 1986

°

Y.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and KERRY COAL QOMPANY, Permittee

ADJUDICATION

By Edward Gerjuoy, Member

SYLLABUS

This appeal of a surfacé mining permit is brought by a vla'ndowner
wo resides within an area covered by the permit upoﬁ wh::.c‘n the mine operator
exﬁects to conduct mining operations at some future daté; the permit does not
authorize operations on Appellant's land at present, however. The permlt was‘
issued wnder the authofity of the Surface Mining Conservation and Reclamation
Act, 52 P.S. 51396.i et seq. and the Clean Streams Law, 35 P.S. §6§lil et seg.
The appeal is sustained in part and dismissed in part.

The Board holds that [ER abused its discretion in failing to insert '
a condition in the permit requiring the penm.t-t:ee to monitor its own compliance
with the dust control measures which the permit requires, assuming such ronitor-
ing is te;tmologicam possible. In addition, the Board concludes that DER
abused its discretion by failing to considef tne noise leyels which might be
generated by the mining _operation ' since: there is a possibility that such levels

could constitute a public nuisance.
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DER did not err in failing to consider Appellant's special health
problems, the possible effects upon the valus of Appellant's land, or the
possible effect of truck traffic frof the mine upon Appellant's use and enjoy-
Irentclbf-hispmpertyvéhenitissmdthepemﬁ.t. DER likewise did not err in
failing to reqm.re an overburden analysis, or in failing to put in writing its
decision not to require such an analysis. Finally, DER did not err in failing
t0 require landowner consent to entry with regard to portions of the pemmit

area upon which mining operations have not yet been finally authorized.

FINDINGS OF FACT

1. The Appellant is Robert Kwalwasser ("Rwalwasser"), an individual
residing at 168 Camp Fatima Roaa, Renfrew, PA 16053.

2. The Appelleé is the Comonwealth of Pennsylvania, Department of
Environmental Resources ("DER"), the agency of the Cammonwealth authorized to
“administer the provisions of the Surface Mining Conservation and Reclamation
Act, as amended, 52 P.S. §1396.1 et seg. ("SMCRA"), and of the Clean Streams
Léw, as amended, 35 P.S. §691.1 et seq. ("CSL").

3. On February 13, 1984, DER issued Surface Mining Permit No. 10803005
(the "permit") to Kerry Coal Company ("Rerxy"), Route 2, Box 19, Portersville,
PA 16051.

4. The permit has been timely appealed by Kwalwasser.

5. FKwalwasser resides on a parcel of land he owns of approximately
65 acres in Connoquenessing Township, Butler County (the "Township™).
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6. The permit covers~1087.2 acres:.n the Township, Butler County,
of which 895.5 acres ultimately are planned to be affected by Kerry's surface
mining operations. _
. . 7. However, Part C of the pe::irﬁ.t only grants Kerry the authorization
+o mine on 44.3 acres of the 1087.2 acres covered by the permit; this is the
so-called Phase One area. .
8. The permit explicitly states that mining is prohibited outside
the aforesaid 44.3 acres Phase One area without further authorization by DER;
all told, Kerry's mining plan under the permit envisions no less than 14 mining
phases.
9. FKwalwasser's property (see Finding of Fact 5) lies within the
1087.2 acres covered by the permit.
10. The initially authorized 44.3 acres whereon mining can be conducted
~ (Finding of Fact 7) do not include any portion of Kwalwaséer's land.
11. At the time of the hearing on the merits of this appeal, in March
1985, the location of Kerry's active mining operations still was on Phase One,
about a mile and a half from Kwalwasser's property. (Tr. 259) |
| 12. Kerry does intend to mine on Kwalwasser's property in due course,
under so-called Phases 12 and 13 of its mining plan. (Tr. 417, App.Ex. 1)
13. IER has not yet authorized Phases 12 and 13.
14. Under 25 Pa.Code §§86.37(a) (7) and 86.64(b) (1), DER may not author-
ize mining on Rwalwasser's property without Rwalwasser's written consent.
_ . 15. Kwalwasser has not consenfed to Kerry's intended mining operations
on f(walwasser's property. (Tr. 259)
16. Phasell of Rerry's mining plan includes land bordering on Kwal-
wasser's property. (Ir. 418, App.Ex. 1)



17. Kerry will be able to mine within its Phase 11 without entering

won Kwalwasser's land. |
'18. Rerry intends to-mine Phase 11 in a fashion which will not.-
physically affect Kwalwasser's land.

19. Kerry intends to avoid physically affecting Kwalwasser's land
under Kerry's Phase 11 by confining its mining to Phase 11 areas which will
drain away from Kwalwasser's land. (Tr. 419)

20. Although Kwalwasser originally appealed the issuance of Mine
Drainage Permit 10800108 to Kerry, the parties now agree that this Mine
Drainage Permit and the appealed-from permit described in Finding of Fact 3
are in essence one and the same. (Tr. 8) |

21. The confusion in permit terminology has arisen because DER
procedures have changed with the passage of the Surface Mining Conservation
and Reclamation Act, 52 P.S. §1396.1 et seq. (Tr. 8-9)

22. Kwalwasser was wounded while serving in the U. S. armed forces.

23. FKwalwasser was left with a "sucking chest wound." (Tr. 264)

24. EKwalwasser has had a number of myocardial infarctions and has

25. Kwalwasser believes that the dust and dirt from Kerry's mining
operation will force Kwalwasser to live indoors with the windows of his house
closed, in order to prevent aggravation of his medical problems.

26. ERwalwasser's medical problems caused him to close his previous
business and to "move to the country,” where he expected to find "peace and
@ﬁet.“ (Tr. 265)
| 27. ERwalwasser claims to be upset by the noises he already has heard
emanating from Kerry's mining operation same nights, when the mining operations

still were on Phase One.




28. The permit was :Lssued under the authority of the SMCRA and the
CSL, and the regulations p.formlgated thereto, together with the Air Pollution
Control Act as amended and its regulations, 35 P.S. §4001 et seq. ("APGA™)..
(3pp.Ex. 2) o

29. Drajnége from Kerry's mining operations conceivably could reach
the groundwater flowing beneath Kwalwasser's land, as well as surface streams
flowing through or bordering his land.

30. Drainage from Kerry's mining operations conceivably also could
fiow past Kwalwasser's land into groundwater flowing "downstream" of his land,
and also conceivably ocould reach surface streams downstream of Kwalwasser's
property.

31. There has been no showing whatsoever that Kwalwasser ocould be
injured by pollution, if any, in ground or surface waters downstream of Kwal-
wasser caused by Kerry's mining operations; nor did Kwalwasser testify that he
made use of such waters.

-32. Kwalwasser has made no showing that he. could be injured by IER's
having issued the appealed-from permit without having cbtained the written
consent of every landowner (other than Kwalwasser) whose land is included in
the 1087 permitted acres. (Finding of Fact 6)

33. There has been no showing whatsoever that Rwalwasser could be
injured by various ‘alleged inaccuracies and cmissions in Kerry's permit appli-
cation concerning which the Board refused to hear testimony, e.g., the alleged
omission of a property known as the Connogquenessing Estates from the map accompa-
nl;ing the applications. (Tr. 261-3). '

34. EER'S grant of the permit is subsequent to DER's final review of
the expected environmental effects of the proposed mining on the entire 1087.2

acrss covered by the permit.
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35. IER's grant»of the perm:.t signifies DER's conclusion that the
permit application conforms to the requirements of relevant environmental
statutes and regulatlons. .

36. Later rev:.ews by DER, prior to granting Kerry authorization to
mine outside of the presently authorized 44.3 acre Phase One area, will be
oconfined to Kerry's compliance history, the size of the bond, the suitability
of the bonding entity and the like, including of course whether Kerry has
received the landowner's consent to entry. |

37. Mr. Kwalwasser has had a moderate amount of experience in real
estate transactions, though he is neither a real estate appraiser nor a Lkroker.

38. Mr. Kwalwasser estimates that inclusion of his property in the
Tull 1087 acre peﬁnit area had causéd a 50% devaluation of his property.

39. Although there has been no showing that the aforementioned 50%
estimate ‘is well-founded, Kerry's mining activities probal'aly will cause some
diminution in the wvalue of Rwalwasser's' property, especially when Kerry's
mining activities reach Phase 11, bordering on Kwalwasser's property.

40. During the hear:.ng, Kerry and DER agreed with Finding of Fact 39,
although Kerry qualified its agreement with the observation that the value of
Rwalwasser's property might increase if mine operators like Kerry were to con-
clude the property._had coal resources worth mining.

41. IER's review of the permit application did not take into account
the possible effects of Rerry's mining operations on RKwalwasser's property value.

42, IER's review of the permit, application did not take into account
Kv;'alwasser's special health problems (Findings of Fact 22-27).

43. Kv:alﬁsser‘s expert Jim R. Casselberry stated that he "had not
proved through any rigorous scientific certainty that any contamination from the

mine site will enter Mr. Kwalwasser's water supply."
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4. Mr. Casselberry mainly argued that before TER could find that
there was "no presmrptive evidence of potential pollution of the waters of
the Comonwealth " (as IER is required to £ind by’25 Pa.Code §86.37(a)(3))- IER
shoiqld have requ:.red overburden analyses of the aieas Rerry intended to mine.

| 45. IDER did not require an ovérburden analysis of any portion of
the permit site. ‘

46. Casselberry thought DER should have regquired one overburden
analysis on about every ten acres of the area Kerry intended to mine. (Tr. 76-78)

47. T[ER's hydrogeologist Nancy Pointon did not believe any overburden
analyses were needed .to decide whether Kerry's mining operations were likely to
cause pollution of Commonwealth waters.

48. ZKerry has submitted water analyses to DER, of samples taken at
84 sampling points on the permit site.

' 49. The analyses at two of these sampling points (17 and 29 on App.Ex. 4)
manifest pH's and pollutant concentrations characteristic of acid mine discharges.
(Tr. 48)

50. Casselberry's reasons for believing overbﬁrden analyses should have
been reguired rest largely on the inferences he drew from the water analyses at
- sampling points 17 and 29. |

51. Poinf,'on believes the analysis Kerry reported for sampling point 29
in App.m, 4 is erroneous.

52. According to Pointon, DER analyses at sanpling point 29 show the pH
of the discharge at that point is about $%6.5 rather than the 4.0 value stated in
Ap}:u.Ex. 4. (Tr. 656-7) |

53. According to Pointon, another Kerry sample at point 29 (not the sample
reported in App.Ex. 4) also had shown a pH of 6.5.
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54. A Kerry sarple taken November 24, 1981 at sampling point 29 showed
a pH of 4.8. (App.Ex. 13) '

55. The diseharges at sampling points 17 and 29 emanate from: abandoned
deep mines. o

56. According to Casselberry, in the past there also has been strip
mining in the vicinity of those deep mines.

57. According to Casselberry, discharges from deep mines in the vicinity
of the Kerry site normally are alkaline. |

58. Casselberry believes the acid mine discharges observed at sampling
points 17 and 29 originate from the strip mining spoil; rain water filters through
this spoil into the deep mine discharge, rendering acid a deep mine discharge
vwhich otherwise would have been alkaline.

59. Pointon asserts that DER's records show past surface mining in the
vicinity of the 1087 acre permitted site, including surface mining by Ker.ry'on
a site adjacent to the instant site, has not caused any acid drainage; DER's Scott
Horrell, Chief of Permits and Technical Services for the.Greensburg region, cor-
roborated this claim. (Tr. 675-6)

60. 2According to Pointon, any acid drainage at the sampling points 17
and 29 must have been caused by the original deep mining, not by any infiltration
into the deep mine discharge of water which had passed through strip mining spoil.

61l. According to Pointon, there are deep mines in the vicinity of the
site which manifest acid mine drainage even though no surface mining has occurred

' 62. Pointon does not believe there has been surface mining in the
vicinity of sampling point 29. |

63. Rerry submitted drill logs to [ER, taken at various locations on

the permit site. (App.Ex. 7)
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64. These drill logs :Erequenﬂyreport black shale layers immediately
above the Upper Freeport coal seam. '

: .65. Kerry J.ntends +o mine the Upper Freeport coal- seam.

66. According to Casselberry, black shale frequently contains Dyrite,
which is a cdmmn source of acid mine drainage;

67. According to Pointon, black shale overlies the Upper Freeport
coal seam throughout Butler County. '

68. According to Pointon, this Butler County black shale is known to
contain lots of calcium carbonate, which would neutralize acid diécharges tending
to come, e.g., from pyrite in the black shale. (Tr. 552-3)

69. Casselberry testified that while walking the site he had found a
highly acid discharge at the northern end of the site.

70. This just-mentioned discharge was not shown on the permit map, and
bad not been sampled by Kerxy.

71. Casselberry believed this discharge supported his theory that strip
mining in the vicinity of a deep mine can cause the deep mine discharge to become
acid. |

72. DER has investigated discharges in the area of Casselberry's
reported discharge.

73. DER has determined that the discharge Casselberry reported came
from the gob andboney pile of the Mary Elizabeth deep mine in that vicinity.
(Rerry Ex. C) |

74. Mr. Kwalwasser, wio walked the site with Casselberry, and who was
présent when DER mvastlgated d.l.scharges in the area of Casselberry's reported
discharge, was not sure that [ER had foﬁnd the disﬁ:ha.rge Casselberry had reported.
(Tr. 312-319)
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75. Casselberry testified that ‘photographs shown him by Kerry did
not show the locale where he had found a discharge. (Tr. 195-7)

76. The permit application 6riginally was submitted. in 1979. -(Tr. 542).

77. The ‘permmit was granted on Pebruary 13, 1984. (App.Ex. 2) '

78. The decision not to require any overburden analyses had been
reviewed a number of times during the time between submission of the application
and grant of the permit. (Tr. 588-9)

79. [ER's decision not to require overburden analyses was taken deliber-
ately, after careful consideration of the permit application.

80. Mr. Casselberry and Ms. Pointon are about equally qualified.

81l. Both Casselberry and Pointon appeared to be giving their honest
opinions.

82. There is nothing in the record that would justify favoring Cassel-
berry's opinions owver Pointon's. | |

. 83. Before issuing the permit, I[ER determined that overburden analyses

were not:necessary because IER had in its possession equivalent information, as
required by 25 Pa.Code §87.44(3). (DER Ex. 1; Tr. 581-2, 685-6)

84. The aforesaid determination (Finding of Fact 83) was not made in
writing before issuance of the permit.

85. DER's Exhibit 1, entered into evidence on the last day of the
hearing, was the first occasion that DER h'ad'put its aforesaid determination
into writing; this Exhibit contains a statement by [ER's Horrell and Pointon
that the determination required by 25 Pa.Code §87.44(3) had been made before the
p;mit was issued.

86. In 1980, at the time the aforesaid determination first was made,

the requlations did not require a determination in writing.



87. The permit was"issued,a'fvter-.zs Pa.Code §87.44(3), requiring a
written determination, became effective.

88. Kerry s drill holes show no coal on that western portion of
Phase 11 wh:.c:h could dra.m onto Kwalwasser's property.

89. The testimony did not make it clear that the permit as issued
excludes mining on Phase 1l areas which could drain onto Kwalwasser's property.

90. FKerry will not be mining Phase 11 for another two years (from
March 20, 1985). (Tr. 490) |

91. FKerry already has the landowners' consents needed to mine Phase 11.

92. Kwalwasser lives close to an abandoned (no longer maintained)
Township road known as Old Canp Fatima Road.

93. Some 600 feet from Kwalwasser's house is a newer, maintained Town-
ship dirt road called New Camp Fatima Road.

94. West and northwest of Kwalwasser's property is'a State road, LR 10029.

95. Three or four cars per day travel on Old Camp Fatima Road; twelve
to fifteen cars per day use New Camp Fatima Road.

96. All the aforementioned roads are winding and steep.

97. Same portions of the State rvad are umpaved or no more than one lane.

98. At times, dust clouds raised by cars speeding along New Camp Fatima
Road have reached Kwalwasser's house.

99. Some time in the past, before strip mining began, portions of the

1087 acres included in the permit area were logged; the logging trucks used the

.

aforementioned roads. -
' 100. Kwalwasser was disturbed by the logg:.ng trucks, and the logging
truck traffic interfered with his use of the aforementioned roads.
101. Kwalwasser presented no evidence on the amount of coal truck traffic

to be expected, or on the truck sizes to be used.
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102. EKwalwasser belleves the ‘aforementioned roads will be used by
coal truck traffic during m:.m.ng on the non-Kwalwasser portions of the parmit.

103. No evidence was presented to show that the aforementioned roads
really will be used by coal truck traffic during Kerry's mining operations.

104. DER's Scott Horrell‘ testified that DER had not considered the
possibly hazardous effects of the coal truck traffic on the aforementionsd roads
or on other traffic using those roads. |

105. DER did not consult with PennDOT about possible coal truck
traffic effects.

106. DER regards road use regulation as outside its province, though
within the province of, e.g., PennDOT or the Township.

107. The pemmit as approved incorporates a dust control plan submitted
by Kerry; the plan lists various ‘specific measures Kerry will undertake to mini-
mize fugitive dust generation.

.108. Rwalwasser offered no evidence that these dust control measures
would be madequate to prevent dust from adversely affecting Rwalwasser's health
or property. »

109. | Kwalwasser's home has solar heating panels and a greenhouse,
which would be adversely affected by dust accumilation.

110. The permit imposes no requirements for nonitoring the effective-
ness of Rerry's dust control measures.

111. The permit imposes water monitoring regquirements on Kerry.

112. Kwalwasser has not preseﬁted any testimony, expert or otherwise,
on-the need for dust control monitoring.

113. DER issued the permit without giving any consideration to the

amount of noise which Kerry's mining operations might generate.



114. There are no re.éulation;specifically requiring CER to examine
noise generation in the course of review of a surface mining application.

115. No persons other ﬂmanalwasserhave complained about the-noise
generated 5y Kerry's mining operation. |

116. "Ihere was no testimony on the noise lewvels Kerry's mining oper-

ations generate or are likely to generate.
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'DISCUSSION

A. LIMITATION OF ISSUES

On- November 15, 1984, the Board issued an Opinion and Order
is this appeal limiting the issues which Kwalwasser would be
permitted to raise at a hearing on the merits of this appeal.

Robert Kwalwasser v. DER and Kerry Coal Company, 1984 EHB 886.

The basis for the Board's ruling is set forth in the November

1984 opinion and need not be reviewed in detail here. Kwalwasser,
however, was given the opportunity to justify the relevance to
this appeal of numerous other issues not ruled out by the November
1984 Opinion, which had been raised in Kwalwasser's Notice of
Appeal and Pre-Hearing Memorandum; Kwalwasser was given until
December 5, 1984 to provide such justification.

By December 26, 1984, Kwalwasser had not filed anything in
support of the requested justification. Therefore, the Board issued
an order on December 26, 1984, further limitigé the scope of this
appeal. On December 28, 1984 the Board received a document titled
"Second Supplemental Pre-Hearing Memorandum" from Kwalwasser, which
apparently was intended to be the f£iling called for in our November
15, 1985 order.'Thereafter, on January 16, 1985, Kwalwasser filed a
"Petition for Afgument En Banc", alleging that the Board had inappro-
priately limited RKwalwasser's presentation of evidence. At about the
same time, Kwalwasser petitioned ésmmonwealth Court for permission
to appeal the Board's rulings limiting the issues Kwalwasser was permit-
ted to raise. On January 22, 1985 the Board dismissed Kwalﬁasser's
Petition for Argument En Banc as being essentially a request for

reconsideration and/or rehearing of interlocutory orders, a regquest
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the Board normally does not grant; Magnum Minerals v. DER, 1983

EHB 589 (Opinion and Ofder, November 22, 1983). The Board has not
been officially informed of the'éommonwealth éourtfs action on
Kﬁalwassér's attempt to appeal to that Court, but the permittee

and DER have élleged that the Commonwealth Court refused Xwalwasser's
requested permission to appeal. (Tr.23).

The hearing on the merits of this appeal was held on March
18-21, 1985. During the‘course of the hearing the Board, on various
occasions, affirmed the rulings of its earlier Opinion and Order of
November 15, 1984 and the Order of December 26, 1984. In esseﬁce, the
Board sought to limit the hearing to evidence bearing on the following

issues:

1. Whether Kerry's mining operations under the
permit would adversely affect the groundwater
or other waters on XKwalwasser's property.

2. How the noise and dust from the mining opera-
tion would affect Kwalwasser's use and enjoyment of
his property.

3. How traffic on public roads Kwalwasser regularly
uses to and from his property might affect Kwalwasser.

4. Whether DER should have reguired any overburden

analyses before issuing the permit, and whether its
decision on the gquestion should have been in writing.

The Board also allowed some testimony on the following issues which

the Board considered to be irrelevant, but which the Board did not

wish to wholly rule out without the benefit of the parties' briefs:
5. Whether DER before granting the permit should have

considered the effect of Kerry's mining activities on
the value of Rwalwasser's property.



6. Whether DER's review of the permit applica-
tion should have taken into account the special
circumstances of Kwalwasser's health. (See
Findings of Fact 22-27).

The Board, however, definitively refused to hear testimony
on certain issues which it considered irrelevant to this appeal,
in that the allegations could not bear upon any claimed adverse

effects to RKwalwasser. Examples of such issues included:

7. Alleged effects on high guality streams which
would be reached by discharge from Kerry's mining
operations only after passing through and past
Kwalwasser's property. (TR.88)

8. Whether landowners other than Kwalwasser had
given their written consent to Kerry's mining on
their lands within the 1087 permitted acres.
(Tr.260)

9. Technical inaccuracies in the permit applica-
tion which have no relevance to possible adverse

effects upon Kwalwasser or his land. (Tr.261-2,
687-93)

Kwalwasser's post-hearing brief has not addressed any
issues beyond the issues 1 - 9 listed supra. Therefore, any other

issues are deemed waived. Pennsylvania Environmental Management

Services v. DER, 1984 EHB 94 at 136 (Adjudication, May 29, 1984);

Equipment Finance, Inc. v. Toth, 476 A.2d 1366 (Pa.Super.1984);



Schneider v. Albert Einstein Medical Center, 390 A.24 1271 (Pa.

Super.1978). This adjudication will be confined to examination of
issue 1, 6n which the. Board allowed evidence, plus issue 8 which

raises some significant legal guestions.

B. EFFECTS ON KWALWASSER'S PROPERTY VALUES

The Board permitted a certain amount of testimony by
Kwalwasser concerning the anticipated effects on the value of
Kwalwasser's property caused by the anticipated mining activities
of Xerry. Kwalwasser, who has had a moderate amount of experience
in real estate transactions, though he is neither a real estate
broker nor appraiser, estimated that inclusion of his property in
the full 1087 permit acre had caused a 50% reduction iﬁ his property
value. The Board does not believe that this 50% estimate has been
shown to be well-founded. The Board agrees, however, that Kerry's
mining activities probably will cause some diminution in the value
of Kwélwasser's property, especially when Kerry's mining activities
reach Phase 11, bordering on Kwalwasser's property. Indeed, Kerry
and DER agreed that such a diminution likely would occur, but Keéerry
gualified its agreement with the observation that the valﬁe of the
property might increase if mine operators like Kerry were to con-

clude that the property has coal reierves worth mining. (Tr.281-2)



The issue here, howévéfi primarily is whether DER should have
considered the probable“diﬁinuﬁion ih value of Kwalwasser's property
when.issuing the permit. We think it obvious that refusing Kerry's
permit because Kwalwasser's property will be devalued would diminish
Kerry's prospects of financially profitable operations, although
admittedly there was no testimony directly on this point. However,
there is no basis in the Clean Streams Law or the Surface Mining
Act fow DER .to favor Kwalwasser's interests over Kerry's. Nor, as
we have ruled in the past, should DER attempt to balance the finan-
cial gains or losses of the various private parties when deciding

whether to grant a permit. Pennsylvania Mines Corp. v. DER, 1982

EHB 215 (Adjudication, September 9, 1982). Although the Commonwealth

Court reversed Pennsylvania Mines, supra, its opinion specifically

stated:

We therefore hold that DER cannot issue
or deny a permit upon consideration of which
entity. . . will be more financially harmed,
or proportionately more financially harmed,
once it has been determined the well can be
safely drilled.

Einsig v. Pennsylvania Mines Corp., 69 Pa.Cmwlth 351, 452 A.2d 558

(1982), appeal dismissed as having been improvidently granted, 464
A.2d 1225 (1983), In light of the foregoing, we conclude that DER
"had no duty to cénsider the possible effect upon the value of
Kwalwasser's property and that therefore, the issue is irrelevant

.

to this appeal. .

C. EFFECTS ON KWALWASSER'S HEALTH

Kwalwasser argues that DBR should have taken his special health
problems into consideration in deciding whether to issue the permit.

(See Findings of Fact 22-27). No legal basis is offered, however, -
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for imposing such a duty‘bn DER.TKerry has not addressed this issue
in its post~hearing briéf, and DER has filed no brief. This issue
appears to present a--question of first impression for this Board
and:perhéps fér the courts of this Commonwealth. éertainly our own
research has found no Pennsylvania cases which have specifically
addressed the gquestion.

In examining this guestion, we note first that it would be
unreasonably impractical to reqguire DER to ascertain whether there
are any pessons in the vicinity who have special health problems
needing special protection, for every mining permit application
under review; we regard this assertion as obvious, although again,
no evidence was presented on this point. Moreover, and more to the
point, the environmental statutes and regulations which DER must
enforce, presumably have been promulgated by thg Legislature and
the Environmental Quality Board ("EQB") with the intent of striking
a reasonable balance between the Commonwealth's legitimate government
functions of protecting the health of its citizens and permitting
responsible harvesting of ité resources {(in this appeal, its coal
fesources). Thus, we must presume that DER would be exceeding its
enforcement role, and possibly exercising a legislative function,
if it were to reject a permit application that otherwise complied
with applicable statutés and regulations merely because, in DER's
view, those statutes and regulations failed to consider the special
héalth problems of persons such as K&alwasser.

This conclusion is supported by analogy to well-established
principles pertaining to the law of nuisance. Interference with the

use and enjoyment of another's property ordinarily will not be termed



a nuisance unless that inferfe:enée~w111 be deemed unreasonable by
most persons. Prosser, "Law of Torts" (4th Ed.) p.578. For example,

as our Supreme Court has,stéted; in Firth 'v. Scherzberg, 366 Pa. 443,

77 A.2d 443 (1951):

Noise which constitutes an annoyance to
a person of ordinary sensibility to sound,
SO0 as to materially interfere with the
ordinary comfort of life and to impair the
reasonable enjoyment of his habitation to
him, is a nuisance. (Emphasis added).

Similarly, a Common Pleas Court has stated that:

A man who carries on an exceptionally deli-
cate business cannot complain because he is
injured by his neighbor doing something lawful
on his property, if it is something which would
not injure an ordinary trade or anything but

an exceptionally delicate one.

lebanon Theatres Corp. v. Northeastern Swim Club, 13 Leb. 29, 51

D&C 24 21 (1970).

Thus, by analogy, while DER does have a duty to protect the
" public against threats to its health,safety and welfare, (consistent
with the limits imposed by its statutory mandate, 71 P.S. §510-1 et
seg.) this duty should not be construed to require DER to do more
than protect against unreasonable interferences with these public
interests. The fact that a particular individual may be adversely
affected by a mine operation due t© a health condition which makes
hiﬁ more sensitiveAthan the general public does not mean that the
mine operation is funreasonable", i.e., something which DER should
not condone. For these reasons, we conclude that DER's failure to

take Kwalwasser's special health problems into consideration was not

an abuse of discretion.
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D. FATIURE TO OBTAIN CONSENT TO ENTRY

Kwalwasser claims that the permit covering all 1087 acres should not
have been issued in view of the fact that Kwalwasser——whose .65 acres lie within
these 1087 perm:.tted acres—has not given the written consent to entry upon his
land required by §315(g) of the CSL. This issue seems to be primarily a matter
of statutory construction. Section 315(g) reads:

(g) The application for a permit shall include,
upon a form prepared and furnished by the department,
the written consent of the landowner to entry upon

any land to be affected by the operation of the
operator. . .

The same language is contained in the regulations found in 25 Pa.Code §86.64(c),
governing the general "right of entry" requirements for surface coal mining permits.

This language seems clear enouch. Kwalwasser has not given written con-
sent to Kerry for entry upon his land. Therefore, if the permit indeed would
allow Kerry to mine Kwalwasser's land, we would not hesitate to rule that grantincj
the permit was an abuse of DER's discretion, in violation of §315(g) and §86.64(c).

‘The permit issued to Kerry unequivocally states, however, that Kerry has
been authorized to mine only a portion of the entire 1087 acres, i.e., the area
designaﬁed Phase One, which does not include any of Kwalwasser's land. Paragraph 2
of the permit reads:

2. The permit is for 1087.2 acres of which

"+ 895.5 coal acres are pianned to be affected.
Permittee may conduct surface coal mining activities
only on that area of the permit outlined cn the
Authorization to Mine and accompanying maps contained
in Part C of this permit. Initial authority to
conduct mining ackivities is granted for an area of

44.3 acres described in Part C of this permit.

Additional authority to conduct mining activities
may be granted by written approval of the Department
~and attached to Part C of this permit. Permittee is
prohibited from conducting coal mining activities on
that portion of the permit area which has not been
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authoriéed fornﬁ..z'a‘ing' by the Department,
in writing, and shown on the bond approval
and mining authorization map([s] contained
in Part C of this permit.
In addition, Part C, titled "Authorization to Mine", states:
Surface coal mining activities are limited to
the area designated as Phase I in the map sub—
mitted in support of the regquest for this Mining
Authorization which covers 44.3 acres.
Thus, it is clear that there has been no violation of §315(g) or the applicable
regulations, since under the present terms of the permit Kerry legally cannot
affect Kwalwasser's land.

In addition, we see nothing in §315 or §86.64 which prohibits DER from
issuing a surface mining permit for the entire area proposed to be mined but
granting "incremental phase" approval for present mining activity to only those
areas for which a bond, and landowners' consent to entry, have been furnished, as
- generally contemplated by 25 PaaCode‘Chapter 86, Subchapters B and F. Under those
reqgulations, before an operator such as Kerry may receive permission to mine on
a given tract of land, DER must approve a bond submitted by the operator for that
tract. A permit application is not complete until such a bond has been submitted.
25 Pa.Code §86.37(a) (12). Prior to approval of the bond, the consent of the
landowner to entry upon his land must be obtained by the operator. 25 Pa.Code
§86.37(a) (7). 2nd, no approval of an incremental phase of a mining operation under
a permit shall be granted umtil the bond has been filed with the department and
the consent to entry has been obtained. 25 Pa.Code §86.37(b). Therefore, the
fact that the.penrﬁ.t at issuve here was granted to Kerry despite the lack of
Kwalwasser's consent o entry does not mean that CER abused its discretion. Such
consent must be obtained before DER grants incremental phase approval to mine on
that portion of the permit within which Kwalwasser's land is included. Nothing in
ths law requires that DER assure that the landowner's consent be obtained earlier.
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The immediately pre_céding discussion raises ancther issue, however:
why is DER's issuance of the pennlt appealable by Kwalwasser if mining cannot
take place on his land untll DER approves a bond, and grants incremental phase
approval for mining on Kwalwasser's property?l It might appear that Kwalwasser's
appeal would not be ripe wntil and unless DER had approved such mining (projected
+t0 occur at Phases 12 and 13 of Kerry's mining plan [See App.Ex. 1]). This
question is related to the issue of Kwalwasser's si:a.nding,

In the first place, Kwalwasser has standing to apreal the permit
issuance because he has satisfactorily alleged that the mining already authorized
under Phase One will cause pollution of the ground and surface waters reaching
his property. Furthermore, issuance of the permit takes place after DER's final
review of the possible envirommental effects of the proposed mining, such as the
mining's expected effect upon the surface and groundwaters reaching Kwalwasser's
property. Once the permit has been issued, future approval of additicnal phases
will be limited to a review of the operator's campliance history, the accepta-

.bility of the bond, the suitability of the bonding enuty and the like. (Tr.17).
In short, DER's issuance of the permit constitutes bER's final approval—as
consistent with relevant statutes and regulations—of the environmental effects of
Kerry's entire proposed mining activities (as approved under Phase One and under
additional rhases possibly approved in the future); therefore review at this
stage of the permit approval process is appropriate. Kwalwasser clearly has
standing to appeal those portions of the permit dealing with envirommental effects
which may affect his interests.

lAlthoughtIﬁ.sisSuewasnotmisedbyﬂaeparties it is discussed here
since.failure to do so might leave the readers of this opinion with false im=
pressions. .



E. WATER POLIUTICN AND OVERBURIEN ANALYSIS -

We turn now to the issues on which the Board heard full testimony,
beginning with issues 1 and 4 supra. In this third party @ppeal, KwalwaSser bears
ﬂuebﬁrdgn éf ‘proof that the permit grant was an abuse of IER'S aiscretion. 25 Pa.
Code §21.101(c)(3). In particular, it is Kwalwasser's burden to show that Kerry's
mining operations were sufficiently likely to adversely affect ground waters or
surface waters reaching Kwalwasser's property [issue 1) that the permit issuance
must be regarded as an abuse of discretion.

The Envirommental Quality Board, pursuant to its assigned statutory
responsibility, 71 P.S. §510-20, has promulgated a comprehensive scheme of regu-
lations governing the issuance of surface mining permits. These regulations
largely are contained in 25 Pa. Code Cha.pterS 86 and 87, which have be=sn issued
under the éuthority of the SMCRA and CSL. There is the presumption, therefore,
that the regulations IER consulted before deciding to‘érant the appealed-from
permit met the objective of the CSL, "to prevent further pollution of the waters

of the Commonwealth.” 35 P.S. §691.4(3); Coolspring Township, suwra, at 174.

Under the circumstances just described, Kwalwasser essentially has only
two possible means of meeting his burden of showiﬂg that Rerry's mining operations
are likely to adversely affect waters of the Commonwealth reaching Kwa_lwasser's
property. First, ng.lvmsser can try to show that the applicable regulations,
though fully complied with by DER, are insufficient to prevent water pollution by
Kerry's mining operation. In other words, RKwalwasser can try to rebut the afore-
said presumption associated with the existence of a comprehensive regulatory scheme;
this task, though heavy, is not necessarily impossible to. meet, as has been discussed

in Coolspring, supra.

Kwalwasser, however, has not attempted to meet his burden via this just

Gescribed means. Rather, it was argued that the information submitted in the permit
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application was insufficient for [ER to ﬁroperly evaluate it. Mr. J. R. Cassel-
berry, Ewalwasser's sole expert witness testified (Tr. 161):

I have not proved through .any rigorous .
scientific certainty that any contamination:
fram the mine site will enter Mr. Kwalwasser's
water supply.

The focus of my testimony, I hope, was
to show that there is enough red flags as far
as things that would want me to define whether
mine drainage is possible. Mr. Kwalwasser's
water supply is adjacent to the backfill stxip
jobs at the same elevation as the coal so he's
getting his water from the coal wnit they strip.
Then, his water supply most likely will be ‘
degraded. I hawve not studied the particulars in
Mr. Kwalwasser's water supply that any mine
drainage from this site would necessarily be
comnected to Mr. RKwalwasser's public, not public,
but a predictive water supply.

Obviously, you have a strip mine and a dis-
charge that has toe spoil in the discharge area,
you're going to affect that discharge area, such
as the stream. There's Semiconon or Connogquenessing.
But I have not taken the time or spent any effort
on looking at Mr. Kwalwasser's water supply singular-
ly and trying to say if he got X amount of mine
drainage at Y Point in the mine site, it's going
to end wp in his well.

Mr. Casselberry's testimony was foreshadowed by Kwalwasser's counsel Lee Golden,

who stzted at the outset of the hearing (Tr. 11)

The application submitted did not present
enough evidence to the Department for them to make
an intelligent decision whether or not acid mine
drainage would occur.

HEARING EXAMINER: Well, are you alleging that his
well will be degraded-py the operation of the mine?
Is that what you are alleging?

MR. GOLDEN: Again, that's impossible to predict
fram the information submitted in the application.



The claim that the infdmatioﬁ -lsubmitted in the permit application was
insufficient amounts to the élaim that [ER improperly applied the applicable
regulations, because one must presume’ the @ntp_rehe.nsive..regulgtpry scheme laid .
out by the BQB reguires that a perm:.t application contain sufficient information
for [ER to make an intelligent decision whether acid mine drainage or other
pollution of the waters of the Commonwealth are likely to occur. Thus (in effect)
Kwalwasser sought to meet his burden by showing that DER has failed to comply
fully with the comprehensive regulatory scheme the EQB has promulgated. Indeed,
just as compliance with the applicable comprehensive regulatory scheme raises the
presumption that pollution of the waters of the Commonwealth will not occur, so
failure to comply with the applicable regulatory scheme must be regarded as raising
the presumption that pollution of the waters of the Commonwealth cannot be ruled
out, i.e., that DER could not have justifiably made the finding required by 25 Pa.

Code §86.37(a) (3). See Del-Aware Unlimited, Inc. v. [ER, Docket No. 84-361-G

(Opinion and Order, November 21, 19851. 25 Pa, Code §86.37(a). reads:

(a) No permit or revised permit application
shall be approved, unless the application affirm-
atively demonstrates and the Department finds, in
writing, on the basis of the information set forth
in the application or from information otherwise
available, which is documented in the approval,
and made available to the applicant, that all of
the following exist:

(1) The permit application is accurate and
camplete and that all requirements of the acts and
this chapter have been complied with.

(2) The applicant has demonstrated that
the coal mining activifies can be feasibly accomp—
lished as required by the act and this chapter under
the operation and reclamation plan contained in the
application.

(3) The applicant has demonstrated that

there is no presumptive evidence of potential pol-
lution of the waters of the Commonwealth.
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Insofar as the possibility of water pollution is concerned, Kwalwasser's
main contention about DER's failure to properly apply the applicable regqulations
concentrates on 25 Pa.Code §87.44(3), which reads:-

. Each application shall contain a description
of the geology within the proposed permit and ad-
jacent area down to and including the aquifer system
that may be affected below the lowest coal seam to
be mined including the following:

(3) Chemical analyses of the coal and owver-

burden or a request for a waiver. The Department

may waive the chemical analysis after making a

written determination that it has equivalent infor-

mation in a satisfactory form.
DER did not require an overburden analysis for any portion of the permit site.
Kwalwasser's post-hearing brief argues, citing primarily Mr. Casselberry's
testinony, that overburden analyses should have been required. Kerry's post-
hearing brief, citing primarily the testimony of DER's hydrogeologist Nancy
Pointon, argues overburden analyses were not required and were properly waived.

‘IER did not file a pdst—hearing brief.

i) The Experts' Testimony

' | Thus it appears that the Board's decision on issue 4 supra, whether
any overburden analyses should have been required before issuing the permit,
rests primarily on the Board's evaluation of the relevant testimony on both sides.
Mr. Casselberry asse_;cfted that overburden analyses should have been required primarily
because two (but only two) of the numerous water sample analyses Kerry submitted
with its permit application menifested pH{s and pollutant concentrations character-
:.st:..c of acid mine discharge; these analyses are identified as sampling points 17
and 29 on Appellant's Exhibit 4, which lists 84 sampling points in all. Ms.

Pointon did not dispute that these water analyses display the characteristics of



acid mine drainage. However, Ms. Pointdn believes Rerry's water analyses on
sanple point 29 probably are erroneous. According to Pointon, another Kerry
sample at point 29 showed a perfectly acceptable pH of 6.5, rather than. the pH -
of 4.0 reported for sampling point 29 in App.Ex. 11; moreover, DER's inspectors
had taken a nmumber of water samples at sampling point 29, all of which also
showed perfectly acceptable pH's. On the other hand, a November 24, 1981 sample
taken by Rerry at sampling point 29 shows a oH of 4.8.

In short, Casselberry identified at most two of Kerry's 84 sampling
points on the 1087-acre permit site where acid mine drainage appeared to be present;
Pointon would say acid mine drainage is to be found at no more than one location
on the permit site, namely at sampling point 17. Even if Casselberry is correct
about sampling point 29, however, Pointon strongly disagrees with the conclusions
Casselberry draws from the sampling point 17 and 29 data. The discharges at
sampling points 17 and 29 emanate from abandoned deep mines. However, according .
to Casselberry, in the past there also has been stripping in the vicinity of
these mines. Casselberry believes the acid mine discharges cbserved at sampling
points 17 and 29 originate from the strip mining spoil; according to Casselberry,
rainwater filters through this spoil into the deep mine discharge, rendering acid
a deep mine discharge which otherwise would have been alkaline, as normally is
observed from deep mines in the vicinity of the Kerry site. In Casselberry's
own words (Tr. 61-62):

The reason the deep mines becomes important
is the fact that it is there and it is discharging
water. When they go-din and try to strip a piece
of the deep mine like they have in the Coates Mine
and disaggregate the rock, then the drainage all
of a sudden is acidic. That's a by-product of the
strip mine.

HEARING EXAMINER: Essentially all you're say-
ing is that the surface mining is producing acid
mine drainage and then you're simply saying that

the deep mine was a wvehicle for that discharge to
get out. o - ‘
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THE WITNESS: Right.
That's exactly what I'm saying.

HEARING EXAMINER: It's not a correlation
with deep mining.

THE WITNESS: The correlation is simply that

when we see the drainage in there which happens to

be coming out of the deep mine openings, when you

see that drainage in areas not affected by strip

mining it's alkaline. When you see it in areas

that have been affected by strip mining, that drain-

age from the deep mine seems to be acidic in nature.
Casselberry concludes that there is evidence surface mining on the site can cause
acid mine drainage, and therefore further concludes that DE.'R should have required
overburden analyses at. a reasonable number of locations straddling the entire
1087 acres (he recommends approximately one overburden analysis every ten acres)
to ensure that Kerry's surface mining will not result in acid discharges. Cassel-
berry bolsters his conclusions by referring to the drill logs taken by Kerry at
various locations on the site. These drill logs frequently report black shale
layers immediately above the Upper Freeport coal seam Kerry intends to mine.
According to Casselberry, black shale frequentiy contaj;ss pyrite, which is a
common source of acid mine drainage.

Cn the other hand, Pointon asserted that past surface mining in the
vicinity of this 1087-acre site, including surface mining by Kerry on a site
adjacent to the instant site, has .not caused acid drainage. She also asserted
that the acid mine drainage at the sampling points 17 and 29 (assuming there is
acid mine drainage at 29) must have been caused by the original deep mining, not
by .infiltration into the deepvmine d:.scharge of water which had passed through
the strxip mining spoil. In support of these assert_i.oné, Pointon stated that
there are deep mines in the vicinity which manifest acid mine drainage although

no surface mining has occurred nearby; indeed, Pointon averred, sampling point 29



is one such deesp mj.ne—Pointo:ni‘disagreeé with Casselbény's statement that
there has been surface mining in the vicinity of sampling point 29 (Tr. 574-5).
Moreover, according to Pointon, the black shale layer alluded to by Casselberry .
.caver;'lies t’ne Upper Freeport ‘coa-l seam throughout Butler County and is known to
contain lbts of calcium carbonate, which would neutralize any acid discharges
of the sort Casselberry postulated, e.g., from pyrite in the black shale,
Rwalwasser and DER disagreed on the significance of other (not discussed
above) facts possibly bearing on the need for overburden analyses. For exanple,
Casselberry claimed that while walking the site he had found a highly acid dis-
charge at the northern end of the permit area, which discharge was not shown on
the permit application map (App.Ex. 1) and had not been sampled by Kerry; Casse-
~ berry believed this discharge also supported his theory that strip mining in the
vicinity of a deep mine can cause the deep mine diécharge to become acid. On
the other hand, DER investigated discharges in the area of Casselberry's reported
discﬁarge, and determined that Casselberry's discharge came from the gob and boney
pile-of the Mary Elizabeth deep mine in that vicinity; thus, according to LER,
Casselberry's discharge was complet=ly irrelevant to the need for an overburden
analys:.s But again on the other hand, there was testimony suggesting that DER
might not have found the discharge Casselberry sampled (Findings of Fact 74 and 75).
The preceding by no means exhausts the facts on whose significance
Kwalwasser and [ER (along with Kerry of course) differed; we have neither the
time nor the space to detail all those facts and differences however. The fore-
going has amply conveyed the nature of the testimony and the arguments advanced
by':the parties on the issue of the need for overburden analyses. Pointon's testi-
mony madeit clear that IER's decision not to require any overburden analyses had

besn taken deliberately, and had been reviewed a number of times over the more
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than four year period betwaen.:t'he origﬁialvsubmission of the permit application
(1979) and the grant of the permit (1984). 25 Pa.Code §87.44(3) uneguivocally
gives DER the discretion to waive an overburden analysis. Our de-novo review

of the 4rea\éons for DER's decision to waive the overburden analysis indicates the
decision was guite reasonable, accepting Pointon's (i.e., DER's) opinions on the
significance of the water samples taken and the drill logs reported. Casselberry's
opinions on the significance of these facts might imply a different decision than
the one DER took, but we saw no basis for favoring Casselberry's opinions over
Pointonv‘s. In our judgment, Mr. Casselberry and Ms. Pointon were about equally
qualified, and they both appeared to be giving their honest opinions. Moreover
Casselberry's main argument for requiring an overburden analysis was his theory
(it cannot be termed anything else) that the acid mine drainage emanating from
at most three points on the permit site (sampling points 17 and 29 and the dis-
charge Casselbe_::ry had personally found) had resulted from surface mining in the
vicinity of deep mines, Pointon's reasons for rejecting this theory were cogent,
-and her testimony (corroborated by DER's Scott Horrell): that strip mining in the
vicinity of the permit site never had caused acid discharges was not refuted and
is compell:mg In sum, we conclude Kwalwaéser did not meet his burden of showing
that [ER's decision to waive overburden analyses was an abuse of discretion.

ii) Need For Written Waiver

The conclusion we have just reached inplies that DER properly complied
with the requirements of 25 Pa.Code §87.44(3), quoted supra. Rwalwasser points
out, however, that §87.44(3) permits a waiver of overburden analyses only after
a mtten ER _detenvination that DER "has equivalent information in a satisfactory
form." IER did not make such a written determination before it granted the Kerry

permit. Kwalwasser therefore insists (once again in effect) that DER's grant of
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the pemmit must be considered a “fer se" abuse of DER's discretion, on the sole
(but Kwalwasser believes sufficient) grounds that the requirements of §87.44(3)
ware not fully camplied with. Kwalwasser arguss that DER's failure to camply

- literally w:.th the requirements of §87.44(3) conceivably could result in
pollution of the waters reaching Kwalwasser's property.

DER's i«sr. Horrell explained DER's failure to make the aforesaid written
determination (that overburden analyses were not necessary) before granting the
permit by the fact that the regulations in force in 1980—when the determination
first was made—did not require a writing (Tr. 685). This explanation is not to
the point. The permit was issued after 25 Pa. Code §87.44(3) became effective
(in 1982). This Board and the Pemnsylvania courts have ruled on numerocus occasions
that DER is bound by its regulations, and indeed by the regulations which are
effective at the time a permit is issued even if the application had been sub-

mitted to DER before the regulations became effective. Magmum Minerals v. DER,

1983 EHB 522 and 589; Doraville Enterprises v. DER, 1980 EHB 489; U. S. Steel v.

DER, 1980 EHB 1, aff'd 442 A.2d 7 (Pa.Crwlth. 1982); East Pennsboro Township

Authority v. DER, 18 Pa.Cmwlth. 58, 334 A.2d 978 (1975).

However, the decisions just cited do not inply that this Board, after
a full hearing de novo, necessarily must reject a permit grant (in this case Kerry's
permit) where DER's failures to comply with applicable regulations have been purely
procedural, easily correctable and envirommentally inconsequential. As we put it
in Coolspring, suwpra at 182, where we refused the appellants' reguest (similar to

Kwalwasser's in the instant appeal) to desm DER's pemit grant a per se abuse of



discretion for any failure, ,héwever inébnsequential, to comply with applicable
requlations: "[S}urely the proper rane&y at this stage of these proceedings
is to order correction of these easily. correctable env:.romrentally inconseguen-
tial deiic;:iencies."- The instant 'permit was reviewed for more than four years
before be:i.hg granted; it now is close to six years since the application first
was submitted to DER. The evidence clearly shows that DER did make (though not
in writing) the determination called for in 25 Pa.Code §87.44(3) before issuing
the permit. Our de novo review has concluded this determination was not an
abuse of DER's discretion. We therefore further conclude that DER's waiver of
overburden analyses did not become an abuse of DER's discretion merely because
the determination called for in §87.44(3) had not been committed to writing
before the permit was issued.

The obvious purpose of the writing called for in §87.44(3) is to ensure
that the decision to waive overburden analyses is made after due deliberation,
by identifiable IER employees who have accepted responsibility for the decision
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