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FORWARD 

In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1986. 

The Environmental Hearing Board was created by the Act of December 3, 

1970, P.L. 834, which amended the Administrative Code of 1929, Act of April 7, 

1929, P.L. 177, as amended. The Act of December 3, 1970, commonly known as 

"Act 275", was the Act that created the Department of Environmental Resources. 

Section 21 of that Act, §1921-A of the Administrative Code, provides as 

follows: 

"§1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings 
and issue adjudications under the provisions of the 
act of June 4, 1945 (P.L. 1388), known as the "Ad­
ministrative A~ency Law," or any order, permit, 
license or decision of the Department of Environmental 
Resources. 

(b) The Environmental Hearing Board shall con­
tinue to exercise any power to hold hearings and 
issue adjudications heretofore vested in the several 
persons, departments, boards and commissions set 
forth in section 1901-A of this act. 

(c) Anything in any law to the contrary notwith­
standing, any action of the Department of Environ­
mental Resources may be taken initially without 
regard to the Administrative Agency Law, but no such 
action of the department adversely affecting any 
person shall be final as to such person until such 
person has had the opportunity to appeal such action 
to the Environmental Hearing Board; provided, 
however, that any such action shall be final as to 
any person who has not perfected his appeal in the 
manner hereinafter specified. 

(d) An appeal taken to the Environmental Hearing 
Board from a decision of the Department of Environ­
mental Resources shall not act as a supersedeas, but, 
upon cause shown and where the circumstances require 
it, the department and/or the board shall have the 
power to grant a supersedeas. 



~ (e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and 
regulations adopted by the Environmental Quality 
Board and such rules and regulations shall include 
time limits for taking of appeals, procedures for 
the taking of appeals, location at which hearings 
shall be held and such other rules and regulations 
as may be determined advisable by the Environmental 
Quality Board. 

(f) The board may employ, with the concurrence 
of the Secretary of Environmental Resources, hearing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
witnesses, records and papers and upon certification 
to it of failure to obey any such subpoena, the 
Commonwealth Court is empowered after hearing to 
enter, when proper, an adjudication of contempt and 
such order as the circumstances require." 

In.'-addition, the Board hears civil penalties cases pursuant to the Air 

Pollution Control Act, Act of January 8, 1960, P.L. (1959) 2119, as amended, 

35 P.S. §4009.1; the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as 

amended, 35 P.S. §691.605(a); the Dam Safety and Encroachment Acts, Act of 

November.':26, 1978, P.L. 1375, as amended, 32 P.S. §693.21; and the Oil and 

Gas Act, Act of December 19, 1984, P.L. 1140, 58 P.S. §601.506. Also, the 

Board reviews the Department's assessment of civil penalties under the 

Bituminous Mine Subsidence and Land Conservation Act, Act of April 27, 1966, 

P.L. 31, as amended, 52 P.S. §1406.17(f); the Clean Streams Law, Act of 

June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.605(b); the Coal Refuse 

Disposal Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. 

§30.61~ the Safe Drinking Water Act, Act of May 1, 1984, P.L. 206, 35 P.S. 

§721.13(g); the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as 

amended, §6018.605; and the Surface Mining Conservation and Reclamation Act, 

Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.22. 



Although~the Board is made, by §62 of the Administrative Code, 71 P.S.§ 62 

an administrative board within the Department of Environmental Resources, it is 

functionally and legally separate and independent. Its Chairman and two members 

are appointed directly by the Governor, with the consent of the Senatel and 

their salaries are set by statute.2 Its Secretary is appointed by the Board 

with the approval of the Governor. 

The department is always a party before the Board. Other parties include 

recipients of DER orders, penalties assessments, permit denials and modifica­

tions and other DER actions. Third party appeals from permit issuances are 

also common in which cases the permittees are also parties. In third party 

appeals from permit issuances, the department often does not actively 

participate in the appeal, but lets the permittee defend the permit issuance. 

1 

2 

Section 472 of the Administrative Code, 71 P.S. §180-2. 

Section 709 of the Administrative Code, 71 P.S. §249(m). 
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Svnopsis 

OPINION AND ORDER 
SUR M~ON TO DISMISS 

The appeal from a proposed consent assessment of a civil penalty is 

dismissed for lack of jurisdiction. A proposed consent assessment' does not 

constitute an appealable action because it, in and of itself, does not affect 

Amerikohl's right~, obligations, or duties. 

OPINION 

Appellant Amer.ikohl Mining, Inc. ("Amerikohl") is seeking review of 

an undated Department of Environmental Resources' docwnent entitled "Consent 

Assessment of Civil Penalty," which purportedly assessed~ civil penalty in the 

amount of $5000 against Amerikohl. The consent assessment was not executed by 

the Department or Amerikohl. The Department filed a motion to dismiss the 

appeal on grounds that the Board lacks jurisdiction to hear the appeal because 

it was not timely filed and because the consent assessment was not an 

appealable action. Despite being given an opportunity to respond, Amerikohl did 

not file a reply to the Department's motion. 

1 



The Department contends this appeal is analogous to Cooney Brothers 

Coal Company v. DER, 1984 EHB 930, ·a case in which the Board dismissed an 

appeal of a civil penaities worksheet,~ The Board held that the worksheet was 

similar to a notice of violation in that it merely notified the appellant that 

the Department was contemplating a formal assessment. While the preparation of 

a consent assessment is perhaps further removed in the civil penalties 

assessment process than the preparation of an assessment worksheet, it is 

nonetheless no more of a Department action. The worksheet in Cooney was 

indicative that the Department was contemplating the initiation of an 

assessment pursuant to 25 Pa. Code §§86.201-203. The proposed consent 

assessment is an indication that the Department would be willing to settle the 

matter in lieu of initiating a formal assessment under the regulations. The 

worksheet was not appealable becPuse it did not impose the penalty. The 

proposed consent assessment also does not impose any penalty, and, like the 

worksheet in Cooney is not an appealable action. 

The Board would note another reason for not taking jurisdiction over 

this appeal. The proposed consent assessment is an offer of settlement. 

If the Board were to take jurisdiction over appeals of such offers, it would 

frustrate the very reason for settlement, the avoidance of litigation. 

The Department has also moved to dismiss this appeal as being 

untimely on the grounds that Amerikohl was also seeking review of the February 

11, 1985, compliance order that gave rise to the proposed consent assessment 

and did not file its appeal until after the thirty (30) period had elapsed. 

The Board does not have the benefit of Amerikohl's reply, but, based on a fair 

reading of the Notice of Appeal and Amerikohl's prehearing memorandum and the 

fact that Amerikohl submitted an appeal bond pursuant to 25 Pa. Code 
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§86.202(a), the Board believes that Amerikohl is appealing the proposed consent 

assessment. Consequently, it is not necessary for the Board to dispose of this 

issue. 

ORDER 

AND NOW, this 7th. day of J·anuary t 19"86 , the appeal of Amerikohl 

Mining, Inc. is dismissed for lack of jurisdiction. 

DATED: January- 7 ~ 151.86 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
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Issued January 13, 1986 

OPINION AND ORDER 

M. DIANE SMITH 
SECRETARY TO THE IIQARO 

Appellant is ordered to fully and completely answer interrogatories served 

upon appellant by the permittee in this appeal. Appellant's failure to identify its 

witnesses, expert and otherwise, is not grounds for the imposition of sanctions at this 

point in time, since the hearing on the merits of this matter will not be conducted for 

approximately fourteen months. However, deadlines are imposed upon appellant for 

supplementing his response to the permittee's interrogatories concerning the identity 

of appellant's witnesses. Appellant's responses to the permittee's interrogatories 

which inquired as to the factual basis for statements in appellant's Notice of Appeal 

are entirely unsatisfactory. Appellant is ordered to provide responses which comply 

with the Pennsylvania Rules of Civil Procedure within thirty days. Finally, appellant 

is deemed to have waived its opportunity under Pa. R.C.P. 4019(g)(l) for a hearing. 

Prior to the imposition of a compliance order, appellant failed to respond to the 

permittee's motion_ for sanctions despite the fact that a greater period of time than 

that normally allowed for such a response has passed. 
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OPINION 

In this appeal of a surface mining permit issued to Durant by DER, Permittee 

Durant has moved for sanctions against Appellant Flannery for failure to properly 

answer interrogatories. As of this date, Flannery has not responded to this motion; 

the due date was December 18., 1985. Therefore, we shall rule on Durant 1 s motion 

without waiting any longer to hear Flannery's views. 

Durant's Interrogatories 1 through 5 inclusive request the identity of any 

expert witnesses Flannery intends to call, and in~ormation about each such witness. 

Flannery answered Interrogatories 1 through 5 as follows: 

"Appellant has not yet decided who he will call as an 
expert witness at the hearing in this matter. Upon 
reaching that decision Appellant will seasonably sup­
plement his answer." 

Durant objects to this answer, and asks the Board to rule that Flannery must answer 

within thirty days or be forever barred from offering expert testimony; in this regard, 

Durant argues that it would be greatly prejudicial to Durant if Flannery were to come 

forth with its experts "at the last minute." We agree th~t Flannery should not be 

allowed to come forth with its experts at the last minute. At present, however, the 

hearing on the merits of this matter is scheduled to begin on March 2, 1987. Under 

these circumstances, Flannery's failure to name its expert witnesses as of this date 

cannot reasonably be said to have prejudiced Durant. Similarly, with a hearing date so 

far in the future, Flannery's answer that it has not yet decided on its expert 

witnesses is reasonable. Consequently, Flannery is ordered to answer Interrogatories 1 

through 5, but the due date for the answers is set at November 3, 1986. This due date 

allows Durant four months for analyzing Flannery's expert witnesses' reports and for 

deposing those experts (if Durant so desires), which should be sufficient time for 

Durant to prepare its case. Durant will be given permission to conduct such discovery. 
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We are aware that the Board's normal procedures allow only 75 days for discovery after 

filing of the Notice of Appeal, whereupon pre-hearing memoranda become due (see our 

Pre-Hearing Order No. 2), but, of course, these procedures were established in a 

happier period when hearings could be held shortly after the pre-hearing memoranda had 

been filed, vacancies in the Board's membership were promptly filled and the number of 

appeals filed per year were half the number presently being fiied. 

Durant's Interrogatories 6, 7, and 17 ask for information about the 

non-expert·witnesses Flannery intends to call at the hearing. Flannery's answer to 

each of Interrogatories 6 and 7, was: 

"Appellant has not yet decided whom he intends to 
call as a witness other than as an expert witness. 
Upon reaching that decision, Appellant will seasonably 
supplement his answer." 

Flannery's answer to Interrogatory 17 was almost the same. Durant objects to these 

answers and requests that we order Flannery to answer within thirty days under threat 

"of being barred from calling any witnesses. For reasons explained supra, we will not 

grant Durant's request as such, but do order F:tannery to answer Interrogatories 6, 7, 

and 17 within six months of the hearing date. Here we have· set a six months 

deadline--rather than four months--advisedly. Where Flannery has filed a pre-hearing 

memorandum listing 35 largely purely conclusory }'l~bered paragraphs of facts "which 

appellant intends to prove" and contends that the appealed-from surface mining permit 

was issued to Durant in violation of no less than 36 statutory and regulatory sections, 

Flannery should know--and Durant is entitled also to know--the identities of Flannery's 

non-expert witnesses six months before the hearing date, but no more than a year after 

the appeal was filed. We add that Interrogatory 7, which requests Flannery to state 

the facts to which each non-expert witness will testify, need be answered only 

sufficiently for Durant to decide whether it wishes to depose any of those witnesses; 
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interrogatories concerning the facts about which non-expert witnesses will testify need 

not be answered in the detail required by Pa. Rules of Civil Procedure Rule 4003.5 for 

expert witnesses. 

Interrogatory No. 8 requests Flannery to list in detail and with specificity 

all facts upon which Flannery relied in alleging--in its Notice of Appeal--that DER's 

action in issuing the permit was arbitr~ry, capricious and an abuse of discretion. 

Flannery's answer was: 

"The facts are contained in answers to these inter­
rogatories as well as facts which will be stated in 
the Pre-Hearing Memorandum as required by the rules 
and regulations of the Environmental Quality Board." 

We agree with Durant that this answer was and is unsatisfactory. Under Pa. R.C.P. 

Rule 4006, Flannery's answers were due 30 days after the Interrogatories were filed. 

Flannery's answers originally were due September 25, 1985; after an extension of time, 

the Interrogatory answers were filed October 10, 1985. It was quite improper, 

therefore, for Flannery's interrogatory answers to make reference to its as yet 

unfiled pre-hearing memorandum, which actually was ·not filed until November 8, 1985. 

Moreover it··as already mentioned supra, Flannery's pre-hearing memorandum contains a 

plethora of conclusory "factual" allegations; for instance, the pre-hearing 

memorandum's paragraph 9 of the facts which Flannery intends to prove reads in full 

and without elaboration elsewhere: 

The amount of the bond, as submitted, is inadequate 
for reclaiming the acreage proposed to be affected 
or for correcting any post-mining hydrologic problems 
which may occur. 

This unadorned "fact" is absolutely useless to Durant's preparation for trial, and 

clearly is an inadequate response·to Interrogatory No. 8. Interrogatory No. 8 makes a 

request which is well within the scope of discovery. Pa. R.C.P. Rule 4003.1. 

Flannery is ordered to answer Interrogatory No. 8 fully, within thirty days. 
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Interrogatory No. 12 inquires about the source of Flannery's claimed title 

to the land on which are situated the pond and water supply which Flannery fears 

Durant's mining activities will affect. Flannery's answer was, simply, "Objected to," 

signed by Flannery's counsel as required by Pa. R.C.P. Rule 4006(a)(2). However, Rule 

4006(a)(2) also requires that "the reasons for the objection shall be stated in lieu 

of an answer." Flannery's objection obviously is grossly deficient in this regard, as 

Flannery's counsel must have known. Interrogatory No. 12 is perfectly proper under 

this Commonwealth's discovery rules; Flannery's objection is equally perfectly 

improper. Flannery must answer Interrogatory No. 12. 

Interrogatory No. 18 requested Flannery "to identify all persons who 

participated in the preparation" of the Interrogatory answers. Flannery neither 

replied nor objected to this Interrogatory, in flagrant violation of Pa. R.C.P. Rule 

4006(2). This Interrogatory is proper and must be answered. 

An Order, consistent with the foregoing discussion, follows. Before 

closing we state that Flannery's failure to comply this this Order may subject 

Flannery to sanctions under the ·authority-of Pa. R.C.P. Rule 4019. In this 

connection, we note that because Flannery ~as not responded in any fashion to Durant's 

motion, despite having been given ample time to do so,l the .. Board deems waived the 

"opportunity for hearing" required under Rule 4019(g)(l) before issuance of a 

compliance order whose disobedience may be cause for assessing costs, including 

attorney's fees. 

Under our Pre-Hearing Order No. 2, Flannery had 20 days to respond to the 
motion; the Board then waited another 16 daY.S before preparing this Opinion. 
Standard Rules of Procedure for administrative agency hearings only allow ten 
1 days for response for a motion. Pa.Code §35.179. 

~. 
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WHEREFORE; this 13th day of January, 1986, it is ordered that: 

1. Flannery must answer Durant's Interrogatories 1 through 5 inclusive no 

later than November 3, 1986. 

2. Flannery must answer Durant's Interrogatories 6, 7 and 17 no later 

than September 5, 1986. 

3. Flannery must answer Interrogatories 8, 12 and 18 within 30 days from 

the date of this.Order; the answer to Interrogatory No. 18 must be current as of the 

date it is filed, and must be supplemented appropriately when the answers required by 

paragraphs 1 and 2 supra are filed. Pa. R.C.P. Rule 4007.4(3). 

4. The 11 opportunity for hearing 11 afforded by Rule 4019(g)(l) before 

issuance of a compliance order is deemed waived by Flannery. 

5. Flannery's failure to timely file the answers required in paragraphs 

1-4 supra, or to file answers which are consistent with discovery requirements as 

discussed in the fore~oing Opinion, may subject Flannery to sanctions under Rule 4019. 

6. Durant, but only Durant, may conduct discovery, without further leave 

of the Board, during the period from February 13, 1986 to April 18, 1986, and during 

the period from September 8, 1986 to December 31, 1986; any other discovery, by any 

party, requires the Board's permission. 25 Pa.Code §2l.lll(a). 

7. Durant's request for a v~ew of the premises is denied at this time, 

but may be renewed by Durant or any other party after January 1, 1987. 
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8. The Board reserves the right to modify any of the due dates and 

discovery periods listed supra, as might seem appropriate should it be possible to 

advance the date· for hearing the merits of this appeal from its presently scheduled 

March 2, 1987 date. 

DATED: January 13, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Commonwealth, DER: 
Diana J. Stares, Esq. 
Western Region 

For the Appellant: 
Lee R. Golden, Esq. 
ROBERT P. GING,JR., ATTORNEY 
Pittsburgh, PA 

For the Permittee: 
B. Patrick Costello, Esq. 
COSTELLO & BERK 
Greensburg, PA 
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Synopsis 

OPINION AND ORDER 
SUR MOTION FOR SANCTIONS 

" 

Appellant's failure to respond to Board orders regarding the submission 

of a pre-hearing memorandum and its failure to respond to Permittee's Motion 

for Sanctions result in the dismissal of her appeal ?ursuant to Rule 21.124. 
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OPINION 

Shirley Anderson (Appellant) filed a notice of appeal with the Board on 

June June 17, 1985, contesting the issuance of a permit by the Department of 

Environmental Resources (DER) to Eastern Industries, Inc. (Permittee) to 

conduct mining at a site in Eldred Township, Monroe County, Pennsylvania. 

On July 30, 1985, the Board issued its Pre-Hearing Order No. 1, wherein, 

inter alia, Appellant was required to file a pre-hearing memorandum on or 

before October 15, 1985. The said Order was mailed to counsel for Appellant 

who had filed the notice of appeal on behalf of Appellant. As part of the 

order Appellant was advised that failure to comply with the said order 

could lead to the imposition of sanctions by the Board. 

As of October 24, 1985, Appellant had not filed, as required, a 

pre-hearing memorandum. On October 24, 1985, the Board advised counsel for 

Appellant that unless a pre-hearing memorandum was filed with the Board by 

November 4, 1985, the Board "may apply sanctions" including "dismissal of an 

appeal." Said notice was forwarded to counsel for Appellant by certified 

mail, return receipt requested. The return receipt therefor was returned to 

the Board indicating delivery of said notice on October 29, 1985. Neither 

Appellant nor anyone acting on her behalf has responded to said notice. 

On November 5, 1985, Permittee filed a Motion for Sanctions with the 

Board. On November 14, 1985, the Board notified Appellant, through her 

counsel, that it had received Permittee's Motion for Sanctions, and that any 

objections thereto were to be filed with the Board on or before December 4, 

1985. Neither Appellant nor anyone acting on her behalf has filed any such 

objections with the Board as of the time of the writing of this opinion • 
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Under the provisions of 25 Pa. Code §21.124 the Board may impose the 

sanction of dismissal of an appeal "for failure to abide by a Board order." 

Appellant herein has failed and refused to abide by a Board order, and 

no excuse or explanation has been given by Appellant. In view of this and by 

reason of Appellant's failure to timely respond to Permittee's Motion for 

Sanctions, we find the Appellant in default in its appeal and impose the 

sanction of dismissal herein. 

ORDER 

AND NOW, this 14th day of January, 1986, the appeal of Shirley Anderson, 

at EHB Docket No. 85-245-M is DISMISSED, with prejudice. 

cc: Bureau of Litigation 

For the Commonw~alth: 
Bernard A. Labuskes, Jr., Esq. 

For the Appellant: 
William H. Robinson, Jr., Esq. 
HISCOTT AND ROBINSON 
Stroudsburg, PA 

For Permittee: 
Joel Burcat, Esq. 
RHOADS AND SINON 
Harrisburg, PA 

DATED: January 14, 1986 
nb 
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.:· .. .. ,;0~": .J. MAZULL.O • .JR, MEMBE:R 
"-.:. ·',·,:.~i;l Gll:R.JUOY, ME:MBE:R 

KOCHER COAL COMPANY 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
ZZI NORTH SECOND STREET 

THIRD FL.OOR 
HARRISBURG; PE:NNSY.L.VANIA 17101 

1717) 7S7-34S3 

M. DIANE SMITH 
SECFtrTAIJitY TO THE BOARD 

v. Docket No. 84-236-M 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
Synopsis 

Issued:. January 15, 1986 

The Department of Environmental-Resources ·(DER) moved this Board to 

• 
dismiss objections made by appellant.to DER's Requests for Admissions, and DER 

also moved this Board to compel responsive answers to its Requests for 

Admissions, to require clarification of responses to its Requests for 

Admissions, and to impose sanctions against appellant. The Board dismisses 

appellant's General Objections to DER's Requests for Admissions because they are 

unnecessary under the Pennsylvania Rules of Civil Procedure to protect 

appellant's rights, and could possibly be used by appellant to prevent its being 

bound by its own admissions. The Board, however, denies DER's Motion to Compel 

Responsive Answers to Requests for Admissions, to Require Clarification of 

Responses to Requests for Admissions and to Impose Sanctions because appellant's .. 
responses to DER's Requests for Admissions are entirely adequate under the 

Pennsylvania Rules of Civil Procedure. 

14 



On or about August 15, 1985 the Department of Environmental Resources 

(DER) served on appellant, Kocher Coal Co., the Commonwealth's Request for 

Admissions--First Set. Kocher served onDER its Response to the Commonwealth's 

Request for Admissions--First Set on or about October 7, 1985. Then, on 

October 29, 1985 this Board received from DER a Motion to Dismiss Objections of 

Kocher Coal Company, to Compel Responsive Answers to Requests for Admissions, to 

Require Clarification of Responses to Requests for Admission and to Impose 

Sanctions. Kocher filed with this Board a memorandum in response to this motion 

on November 26, 1985. DER's first objection to Kocher's response to DER's 

Request for Admissions is to the following preface and general objections in 

Kocher's response: 

Appellant Kocher Coal Company ("Kocher") hereby files 
the following responses to the Commonwealth's Request for 

.Admissions-- First Set. All such responses are made without 
any waiving or intending to waive, but on the contrary, in­
tending to preserve and preserving: 

(1) All questions as to competency, relevancy, materiality, 
privilege and admissibility as evidence for any purpose in any 
subsequent proceeding or trial of this or any other ·action; 

(2) The right to object to the use of any of these responses 
in any subsequent proceeding, or the hearing of this or any other 
action on any ground; 

(3) The right to object on the ground at any time to a demand 
for further response to these or any other admissions·, or other 
discovery procedures involving or relating to the subject matter 
of these requests for admissions; and 

(4) The right to further supplement and/or amend these re­
sponses based upon the discovery of additional information. 

GENERAL OBJECTIONS 

A. Kocher objects to each of the Commonwealth's Request 
for Admissions to the extent that it seek (a) attorney's work 

-product; (b) privileged information, including but not limited 
to attorney-client privilege; (c) trade secrets; or (d) documents 
and tangible things prepared in anticipation of litigation or for 
trial by Appellant·or its attorneys, agents, or representatives. 
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B. Kocher objects to each of the Commonwealth's Request 
for Admissions to the extent that the information sought is not 
relevant to the subject matter involved in this litigation, nor 
reasonably calculated to lead to the discovery of admissible 
evidence. 

DER argues that the preface and general objections render Kocher's responses to 

DER's requested admissions meaningless and unreliable for any purpose. Kocher 

responds that its general objections are appropriate to preserve objections to 

admissibility at trial. 

The Board holds that Kocher's preface and general objections are 

unnecessary to protect Kocher's rights. Under Pennsylvania's Rules of Civil 

Procedure, the scope of discovery is broader than the scope of what is 

admissible at trial. Pa R.C.P. 4003.1 sets forth the scope of discovery:. 

Rule 4003.1. Scope of Discovery Generally 

Subject to the provisions of Rules 4003.2 to 4003.5 inclusive 
and Rule 4011, a party may obtain discovery regarding any matter, 
not privileged, which is relevant to the subject matter involved · 
in the pending action, whether it relates to the claim or defense 
of the party seeking discovery or to the claim or defense of any 
other party, including the existence, description, nature, 
content, custody, condition and location of any books, documents, 
or other tangible things and the identity and location of persons 
having knowledge of any discoverable matter. It is not ground 
for objection that the information sought will be inadmissible 
at the trial if the information sought appears reasonably 
calculated to lead to the discovery of admissible evidence. 

Under Rule 4003.1, inadmissibility at trial is not a ground for objecting to a 

discovery request. Further, responses to discovery that contain information 

that would not be admissible at trial do not constitute a waiver of 

admissibility objections at the time of trial. See Hysick v. J.T.E. 

Enterprises, Inc., 34 Leh. L. J. 515 (1972) (Holding that an admission does not 

bar the opponent from moving to exclude it at trial on the grounds of 
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inadmissibility). Therefore, the Board holds that Kocher must respond to DER's 

Requests for Admissions, without objection, to the extent that the admissions 

requested are discoverable. Nevertheless, Kocher is free to move for the ex­

clusion of any of its admissions at the hearing on the grounds of inadmissi­

bility. 

Rule 4003.1 also provides that a party may obtain discovery regarding any 

matter, provided that it is not privileged. Therefore, the discovery of 

privileged matters is expressly barred under Pennsylvania's Rules of Civil 

Procedure, and a general objection to Requests for Admissions to the extent that 

they seek privileged information is unnecessary to protect Kocher's rights. 

Rather than making this general objection, Kocher should object specifically to 

any particular request that seeks to discover attorney's work product, 

information protected by an attorney-client privilege, or any other privileged 

information. Therefore, the Board will strike Kocher's preface, and dismiss 

Kocher's General Objections in its response to DER's Requests for Admissions 

since they ai'e unnecessary to protect Kocher 1 s rights and could possibly be used 

by Kocher to prevent its being bound by its own admissions. 

DER has also moved this Board to compel Kocher to provide clear and 

responsive answers to DER's Requests for Admissions and to impose sanctions· 

against Kocher. The Board fails to see any basis for this component of DER's 

Motion. The Board has reviewed all of DER's Requests for Admissions--First Set, 

and all of Kocher's responses to these requests, and finds Kocher's responses 

entirely adequate under the Rules of Civil Procedure. Therefore, the Board 

denieS DER's Motion to Compel Responsive Answers to Requests for Admissions, to 

Require Clarification of Responses to Requests for Admission and to Impose 

Sanctions. 
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ORDER 

AND NOW, this 15th day of January, 1986, DER's Motion to Dismiss 

Objections of Kocher Coal to DER's Requests for Admissions--First Set filed in 

the consolidated cases at EHB Docket No. 84-236-M is granted. Kocher Coal's 

preface is stricken from the Response to DER's Request for Admissions and Kocher 

Coal's General Objections are dismissed. DER's Motion to Compel Responsive 

Answers to Requests for Admissions, to Require Clarification of Responses to 

Requests for Admissions and to Impose Sanctions is denied. 

ANTHONY 

cc: Bureau of Litigation 

For the Commonwealth: 
Timothy Bergere, Esq. 

For Appellant: 
Allen Shaffer, Esq. 
Millersburg, PA 

Charles Gutshall, Esq. 
DILWORTH, PAXSON, KALISH & KAUFFMAN 
Philadelphia, PA 

DATED: January 15, 1986 
nb 
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CO/t.JMONWEALTH OF PENNSYLVANIA 

ENVIRON~1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

PENGROVE COAL ~lPANY Docket No. 85-195-G 

Issued January 17, 1986 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

SYNOPSIS 

OPINION AND ORDER 
SUR MJTION 'IO DISMISS 

'Ihis appeal is dismissed as having teen taken from an unappealable 

IER action. The action at issue, a letter sent to a roal operator, rrerely 

embodied IER' s legal opinion that a release executed by a former landowner, 

' 
authorizing mining within 300 feet of his house, was insufficient to allow the 

coal op:rator to mine within 300 feet of the house after the property had been 

sold to another individual. 52 :P.s. §1396.4b(c). A statement of legal opinion 

does not bind the operator. N:> enforcement action has been taken. Therefore, 

the operator's rights, duties, obligations and privileges have not been affected 

and the action is unappealable. 25 Pa.Code §21.2(a) and §21.52(a). M::>reover, 

s~ce the rights of the landowner and the coal operator can only be finally 

detennined by a court of CXJinpetent jurisdiction, any decision which the Board 

could render W)uld be purely advisory. 'Iherefore, the appeal must be dismissed. 

* * * 
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'Ihis is an appeal taken from a letter written by the Chief of 

Technical Services within DER1 s Bureau of Mining and Reclamation. DER has 

rroved to have the appeal dismissed on the basis that the letter oonstitutes 

an unappealable action. 'Ihe appellant has not responded to DER1 s rrotion. 'Ihe 

letter ooncems the effect of a release executed by a landowner in favor of 

appellant, Pengrove Coal Company ("Pengrove"). 'Ihe disposition of this 

matter is governed in part by the following provisions of the Surface Mining 

Conservation and Reclamation Act, 52 P.S. §1396.1 et seq. (S~RA): 

(c) From the effective date of this act 
• no operator shall oonduct surface 

mining operations ~ . within three 
hundred feet of any occupied dwelling, 
unless released by the owner thereof. 
52 P.S. §l396.4b(c). 

'Ibis prohibition is reiterated in §l396.4e (h) (5) of SMCRA: 

(h) Subject to valid existing rights as 
they are defined under §522 of the Surface 
Mining Control and Reclamation Act of 1977, 
30 U.S .C. §1201 et seq., no surface mining 
operations . -. shall be pennitted: 

* * * 
(5) within three hundred feet from any 

occupied dwelling, unless waived by the owner 
thereof • 

'Ihe letter at issue in this appeal was written in response to Pengrove 1 s 

request that DER provide a written stat:errent of its interpretation of §l396.4b(c). 

'Ihe circumstances which brought alxmt Pengrove 1 s request are as follows; the 

facts apparently are undisputed. Pengrove has been issued a mine drainage permit 

by DER. In order to_ obtain this pennit, Pengrove was required to obtain consent 

to its entry onto property from landowners whose property might by affected by 

the mining. Pursuant to 52 P.S. §l396.4(a) (2) (F), the written oonsent to entry--
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terrred a "Supplerrental C" fonn by DER -- was obtained from the current owner 

of the property at issue here, Mr. McGill, and duly reoorded. Pengrove also 

obtained consent from Mr. McGill to mine within 300 feet of the McGill 

residence. 'Ihis seoond release is not a reoordable decurrent. Subsequently, the 

McGills sold their house to Mr. John Byler. Pengrove has not obtained a release 

from Mr. Byler authorizing mining within 300 feet of his house. 

Pengrove requested that DER rrake a decision whether the release executed 

by Mr. McGill was sufficient to allow Pengrove to mine within 300 feet of 

the house now owned by Mr. Byler. It was in response to this request that the 

letter at issue here was written. 

'Ihe letter concludes that the release executed by Mr. McGill does not 

suffice to :rreet the requirerrents of the S~, set forth supra. However, the 

letter notes that DER' s expertise does not extend to analyses of chains of 

title and therefore, DER would be bound to follow a decision of a oourt of 

oornpetent jurisdiction concerning the effect of t:h.e property transfer upon 
. . 

the release. 'Ihe ooncluding portion of the letter states that, as a oonsequence 

of its:lopinion that the release executed by the McGills is insufficient, "the 

Depart:m:nt is authorized to allow mining within 300 feet of the dwelling owned 

by Mr. Byler only upon receipt of a notarized letter from • • • Mr. Byler." 

We concur with DER' s position t.l:lat the letter at issue is not an appealable 

action. As we have repeatedly held, a mere staterrent of opinion on an issue is 

tmappealable. Iban Mining Conpany v. DER, EHB D::>cket l'b. 84-419-G (Opinion and 

Order dated April 19, 1985) ; Snyder 'Ibwnship Residents for Adequate Water Supplies 

v. DER, 1984 EHB 842 (Opinion and Order dated October 30, 1984); Gary Huey v. DER, 

1984 EHB 667 (Opinion and Order dated May 15, 1984). Statements of opinion by 

DER which are essen'!=ially nothing rrore than its interpretation of the statutes 

and regulations under which it operates do not bind anyone. 

DER has taken no action to prevent mining within 300 feet of the Byler house. 
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Indeed, it has not even thmateried to take such action. 'Ihus, none of Pen­

grove's rights, duties, obligations or privileges have been affected in any 

way. In order for an action of DER to be appealable to this Board it must 

affect . "personal or property rights, privileges, irrrnuni ties, duties, liabilities 

or obligations" of the litigant. 25 Pa.Code §21.2 (a) and §21.52 (a). Sunbeam 

Coal Company v. Cornrronwealth, DER, 8 Pa.Crrwlth 622, 304 A.2d 169 (1973); 

Standard Line and Refractories v. Cornrronwealth, DER, 2 Pa.Crrwlth 434, 279 A.2d 

383 (1971) • 'Ihe nost that can be said is that Pengrove has now been made aware 

of the possibility of enforcement action against it if it were to mine within 

three hillldred feet of the Byler house. If and when such enforcement action is 

taken, Pengrove will have an opportllli ty to appeal. 

It is equally irrportant to recognize that DER' s interpretation of the 

effect of the ~~ill release is dependent upon a decision by a court of 

competent jurisdiction on the effect of the property transfer upon the 

release. For example, if a court were to hold that the release executed by 

111::. McGill passed with the property and now binds Mr. Byler, DER ~uld be 

hard pressed to require Pengrove to obtain a separate release from Mr. Byler 

before mining could take place within three hillldred feet of Mr. Byler's house, 

regardless of the decision contained in the letter DER sent to Pengrove. 'Ihus, 

if we were to penni t this appeal to go fo:r:ward, any decision we ~uld render 

necessarily ~uld· be advisory. 'Ihe ul tirna:te effect of the Md3ill release will 

have to be detennined by a court with jurisdiction to conclusively detennine 

the respective rights of Pengrove and Mr. Byler. 
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0 R D E R 

~o\IHEREFDRE, this 17th day of January, 1986, it is ordered that this appeal 

is dismissed as having been taken from an tiDappealable DER action. 

ENVIIDNMENTAL HEARING BOARD 

MAXINE IDELFLING, Chainnan 

cc: Bureau of Litigation 
For the Co:mm:::>nwealth: Joseph K. Re.lllh.art, Esq. 

Pittsburgh, PA 
For the Appellant: Raynond S. W:Jodard, Esq. 

Franklin, PA 

DATED: January 17, 1986 
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COMMONWEALTH OF PENNSYLVANIA 

El'iVIRONMENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG. P£i~NSYLVANIA 17101 
{717) 787-3483 

. Y. 

. . 

. . 

. . 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ICERRY COP..L cn-II?M~, Pennittee 

ADJUDICA'l'ION 

By Edward Gerjuoy, r.!Jernber 

Docket No. 84-108-G 

Issued: January 24, 1986 

'!his appeal of a surface mining pennit is brought by a Jimdowner 

who resides within an area covered by the penni t "l.lJ:X)n which the mine op:rator 

expects to conduct mining op:rations at some future date; the pennit does not 

authorize operations on .Appellant '_s land at present, howe\rer. 'Ihe :permit -vas 

issued under the authority of· t.l'J.e Surface Mining Conservation and Feclamation 

.Act, 52 P.S. §1396.1 et ~· and the Clean Streams Law, 35 P.S. §~9Ll et ~· 

'lhe appeal is susta.inecl in .part and dismissed in part. 

'l1"le Board holds that DER abused its discretion in failing to insert ··. 
a condition in the peDllit reqoiring the pemi ttee to non.i tor its om COIIq?liance 

with the dust control neasures which the penn:it requ:i.:res, assuming such m:Jnitor­

ing is technologiCally :possible. In addition, the Board concludes that DER 

abused its discretion by failing to consider the noise levels which might be 
•. 

generated by the mining operation, since there is a :possibility that such levels 
- . -

could constitute a publ.ic nuisan~. 
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DER did not err in failing to consider Appellant 1 s special health 

problecs, the possible effects upon the value of Appellant 1 s land, or the 

possible effect of truck traffic .£rein the mire up6n Appellant 1 s .pse. and enjoy':'" 
! •• • • • • • • 

m=D.t of his pl:Operty When it issued the pezmi t. DER likewise did not err in 

failing to require an overburden analysis, or in failing to put in writing its 

decision not to require such an analysis. Finally, DER did not err in failing 

to require landc:Mner consent to entJ:y with regard to portions of the peiiili t 

area upon which mining operations ha-ve not yet been finally authorized. 

FniDINGS OF FACl' 

1. 'Ihe Appellant is Rebert Kwalwasser { "Kwalwasser") , an individual 

residing at 168 camp Fat:inla Road, Renfrew, PA 16053. 

2. The Appellee is the camcnwealth of Pennsylvania, Department of 

Environmental Pesources { .. DER"), the agency of the Ccmtcnwealth ·authorized to 

·· aam.inister the p.rov.i.Sions of the Surface Mining Conservation and Reclamation 

Act, as amended, 52 P.S. §1396.1 et ~· ("SHCRA"), and of the Clean Streams 

Law, as emended, 35 P.S. §691.1 et seq. ("cSL"}. 

3. On February 13, 1984, DER issued Surface !1in.ing Pennit No. 10803005 

(the 11p=-l:II!it"l to Ke:Q:y Coal canpany ("Ker.r:y")_, Route 2, Box 19, Portersville, 

PA 16051. 

4. 'Ihe pemit has been t:iiiely appealed by KWalwasser. 

5. Kwalwasser xesides on a pa.rcel of land he CM.nS of app:rax:imately 
-

65 acres in Connoquenessing Township, Butler County (the "Township") • 
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6. '!he pexm:i. t covers 10 87.2 acres in the 'Ibwnship, Butler County, 

of which 895.5 acres ultimately are planned to be affected by Kerry's surface 

mining operations. 

7. However, Part C of the p:>-Dnit only grants Ker.ry the authorization 

to mine on 44. 3 acres of the 1087.2 acres covered by the pe:o:ni. t; this is the 

so-called Phase One area. 

8. '!he pennit explicitly states that mining is prohibited outside 

the aforesaid 44. 3 acres Phase One area without further authorization by DER; 

all told, Kerry's mining plan under the pc-nnit envisions no less than 14 mining 

phases. 

9. Kwalwasser' s property (see Finding of Fact 5) lies within the 

1087.2 acres covered by the pennit. 

10. 'lhe initially authorized 44. 3 acres whereon mining can be conducted 

(Finding of Fact 7) do not include any portion of Kwalwasser' s land. 

11. At the t.:im: of the hearing on the merits of this appeal, in March 

l985, the location of Ker:cy's active :mining operations ·still was on Phase One, 

al::out a mile and a half from Kwalwasser's property. (Tr. 259) 

12. Ker.ry Cloes intend to mine on Kwalwasser' s property in due course, 

'l.ll'lder so-called Phases 12 and 13 of its mining plan. (Tr. 417, App.Ex. 1) 

13. DER :h?s not yet authorized Phases 12 and 13. 

14. Under 25 Pa.Code §§86.37 (a) (7} and 86.64 (b) (1), DER may not author­

ize mining on Kwalwasser's property without Kwalwasser's written consent. 

15. Kwalwasser has not consented to KerJ::y' s intended mining operations 

on Kwal:wasser' s property. (Tr. 259) 

16. Phase 11 of KerJ::y' s mining plan includes land bordering on Kwal­

wasser's property. (Tr. 418, .App.Ex. 1} 
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17. Ken:y will be able to mine 'Wi. thin its Phase 11 without entering 

upon Kwalwasser1 s land. 

18. Ken:y intends to· mine ·Phase 11· in a ·fashi.qn which will not-.· 

physically affect Kwalwasser 1 s land. 

19. Ken:y intends to avoid physically affecting Kwalwasser 1 s land 

under Ker.ry 1 s Phase 11 by canfin:ing its mining to Phase 11 areas which will 

drain aJNa.Y from Kwalwasser 1 s land. (Tr. 419) 

20. Although Kwalwasser originally appealed the issuance of Mine 

Drainage Permit 10800108 to Ker.ry, the parties now agree that this Mine 

Drainage Permit and the appealed-from pennit described in Finding of Fact 3 

are in essence one and the sarre. (Tr. 8) 

21. 'Ihe confusion in permit tenninology has arisen because DER 

procedures ha'Ve changed with the passage of the Surface Mining Conserv-ation 

and Reclamation .Act, 52 P.S. §1396.1 et ~· (Tr. 8-9) 

22. Kwalwasser was wounded while serving in the u. S. anred forces. 

23. Kwalwasser was left with a ''sucking ~ ~und." (Tr. 264) 

24. Kwalwasser has had a number of reyocardial infarctions and has 

undergone open heart surgery. 

25. Kwalwasser believes that the dust and dirt from Kerry's mining 

operation will for~ Kwalwasser to li'Ve inaoors with the windows of his house 

closed, in order to prevent aggravation of his medical problems. 

26. Kwalwasser' s medical problems caused him to close his previous 

business and to "no'Ve to the countJ:y," wpe:te he expected to find "peace and 

qUiet." (Tr. 265) 

27. Kwalwasser claims to be upset by the noises he already has heard 

erranating :fl:cm Kerl:y' s mining operation sate nights, when the mining operations 

still were on Phase One. 
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28. 'Ihe pemit was issued. undi:r ·the authority of the SMCRA and the 

CSL, and the regulations pm:rrW.gated thereto, together with the Air Pollution 

eontl:Ol Act as emended and .its regulations, 35 P.S •. §4001 et ~~. (~'APCA'~) •. 
. . 

(App.Ex. 2)' 

29. Drainage from Kerry's mining operations conceivably could reach 

the groundwater flowing beneath Kwalwasser • s land, as well as surface streams 

flowing through or bordering his land. 

30. Drainage from Keny' s mining operations conceiv-ably also could 

flow past I<walwasser' s land into groundwater flowing "downstream" of his land, 

and also conceivably could reach surface streams do'Wilstream of I<walwasser' s 

property. 

31. 'Ihere has been no showing whatsoever that I<walwasser could be 

injured by pollution, if any, in ground or surface waters downstream of Kwal­

wasser caused by Kerl:y' s mining operations: nor did Kwalwasser testify t:hcit he 

made use of such waters • 

. 32. I<walwasser has made no showing that he. ~uld be injmed by DER' s 

having issued· the appealed-from penni t without having obtained the written 

consent of eve:r:y landowner (other than Kwalwasser) whose land is included in 

tbe 1087 pennitted acres. (Finding of Fact 6) 

33. ~has h:en no showing whatsoever that Kwalwasser could be 

injured by various alleged inaccuracies and omissions in Kerry 1 s penni.t appli­

cation cx:mceming which the Board refused to bear testinony, e.g. , the alleged 

omission of a property known as the G:>nnpquenessing Estates from the map accxmpa­

nying the applications. (Tr. 261-3). 

34. DER 1 s grant of the permit is subsequent to DER' s final review of 

the e:x;pected environnental effects of the proposed mining on the entire 1087.2 

acres covered by the pennit. 
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35. DER' s grant of the permit signifies DER' s oonclusion that the 

peDni.t application confoili's to the requirerren.ts of relevant envirormental 

~....atutes and regulatioD;S. 

36 ~- Later :reviews by DER, prior to granting Keny authorization to 

mine outside of the presently authorized 44.3 acre Phase One area, will be 

confined to Kerry's c:x::mpliance histo:ry, the size of the bond, the suitability 

of the bonding entity and the like, including of course whether Keny has 

received the landowner's consent to ent:ry. 

37. .Mr. Kwalwasser has had a noderate arrount of experience in real 

estate transactions, though he is neither a :real estate appraiser nor a l:roker. 

38. Mr. Kwalwasser estimates that inclusion of his property in the 

full 1087 acre pe:tmit area had caused a 50% devaluation of his property. 

39. Although there has been no show:ing that the aforercentioned 50% 

estimate is well-founded, Ker:cy' s mining activities probably will cause sorre 

diminution in the value of Kwalwasser's property, especially when Ker:ry's 

mining aCtivities reach Phase 11, bordering on K-wa.l.wa.sser' s property. 

40. During the hearing, Ker:cy and DER agreed with Finding of Fact 39, 

although Ker:ry qualified its agreercent with the observation that the value of 

K-wa.l.wasser' s property might increase if mine operators like Kerry were to con­

clude the property .. had coal resources worth mining. 

41. DER's review of the pennit application did not take into account 

·the possible efiects of Ker:cy' s mining operations on Kwalwa.sser' s pmp=_rty value. 

42. IER' s review of the permi~ application did not take into account 

Kwalwa.sser' s special health problems (Findings of Fact 22-27). 

43. Kwal~ser's expert Jim R. casselbercy stated that he "had not 

proved through any rigorous scientific certainty that any contamination from the 

Ir'ine site will enter Mr. Kwalwasser's water supply." 
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44. Mr. Casselberl;y nainl.y argued that before DER c:nlld find that 

there was "no pr=>-SUI:Ipti ve evidence of potential pollution of the waters of 

the Com:rcnwealth" (as ~ is ·~d to find by' 25 Pa~.o:x:le · §86.37 (a)·(3f)·. ~ 

shouid have required overburden analyses of the areas Ken:y intended to mine. 

45. DER did not require an overburden analysis of any portion of 

the penni t site. 

46. casselberry thought DER should have required one overburden 

analysis on about evecy ten acres of the area Kerry intended to mine. (T!:'. 76-78) 

4 7. DER • s hydrogeologist Nancy Painton did not believe any ove:tburden 

analyses were needed to decide whether Kerry's mining operations were likely to 

cause pollution of Cc:D:mcn\<Vealth waters. 

48. Ken:y has submitted water analyses to DER, of sarrples taken at 

84 sa:rrpling pomts on the pe:tmit site. 

49. 'Ihe analyses. at two of these sampling points (17 and 29 on App.Ex. 4) 

manifest pH's and pollutant concentrations characteristic of acid mine clisc::ha.:r:g=>_s. 

('lr. 48) ,. 

50. casselberry's reasons for believing overburden anaJ..yses should have 

be=..n required rest largely on the inferences he drew from the water analyses at 

. sampling points 17 and 29. 

51. Point;on believes the analysis Keny reported for sa:rrpling point 29 

in App.Ex. 4 is erroneous. 

52. According to Painton, DER analyses at sanpling point 29 show the pH 

of the discharge at that point is al::x:>ut ~6. 5 rather than the 4. 0 value stated in 

App.Ex. 4. (Tr. 656-7) 

53. According to Poiri.t.on, another Ken:y sanple at point 29 (not the sample 

reported in App.Ex. 4) also had shown a pH of 6.5. 
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54. A Kerry sar.ple taken November· 24, 1981 at sarrpling point 29 showed 

a pH of 4.8. (.App.Ex. 13) 

55. ~e discharges at sarrpling points 17 and 29 emanate from: a.baridoned 

deep mines. 

56. According to casselberry, in the past there also has l:een strip 

mining m the vicinity of those deep mines. 

57. According to casselberry, discharges from deep mines in the vicinity 

of the Kerry site no:onally are alkaline. 

58. Casselber:ry believes the acid mine discharges observed at sarrpling 

points 17 and 29 originate from the strip mining spoil; rain water filters through 

this spoil into the deep mine discharge, rendering acid a deep mine discharge 

v.hi.ch otherwise w::mld have been alkaline. 

59. Painton asserts that DER' s records show past surface mining in the 

vicinity of the 1087 acre permitted site, including surface mining by Kerry on 

a site adjacent to the instant site, has not caused any acid drainage; DER' s Scott 

Horrell, Chief of Permits and Technical Services for the .. Greensburg region, cor­

rob::>rated this claim. ('lr. 675-6) 

60. According to Painton, any acid drainage at the sampling points 17 

and 29 must have bec..n caused by the original deep mining, not by a:ny infiltration 

into the deep mine .~charge of water which had passed through strip mining spoil. 

61. According to Painton, there are deep mines m the vicinity of the 

site which na.nifest acid mine drainage even though no surface mining has occurred 

nearl>y •. . . . 
62. Painton does not believe there has been surface mining in the 

vicinity of sanpl.ing point 29. 

63. Keny sul:mitted drill logs to DER, taken at various locations on 

the pe:rmit site. (App.Ex. 7) 
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64. 'Ihese drill logs f.requen:tly · report black shale layers imned.iately 

above the Upper F:ree];:Ort coal seam. 

65. Kerry intends to inine the 'UJ!lper. "F:r:'eE!:p¢rt coal,.·· seam.·. 

66 s Ac~rding to casselberry, black shale frequently contains pyrite, 

"Which is a cormon source of acid mine drainage. 

67. According to Pointon, black shale overlies the Upper Free];X)rt 

o::>al seam th:roughout Butler Cbunty. 

68. According to Pointon, this Butler Cbunty black shale is known to 

contain lots of calcium carl::lonate, which would neutralize acid discharges tending 

to CO!"!e, e.g., from pyrite in the black shale. {Tr. 552-3) 

69.. casselberry testified that 'While walking the site he had found a 

highly acid discharge at the ncrthe:r:n end of the site. 

70. 'Ihis just-:rcentioned discharge was not sho'Wfl on the pennit map, and 

had not been sanpled by Kerry. 

71. casselbeny believed this discharge supported his theory that strip 

mining in the vicinity of a deep mine can cause the deep mine discharge to becone 

acid. 

72. DER has investigated discharges in the area of casselberry 1 s 

refX)rted discharge. 

73., DER :pas determined that the discharge Casselberry reported cane 

£rem the gob and boneY pile of the MaJ:y Elizabeth deep mine in that vicinity. 

(KerJ:y Ex. C) 

74. Mr. Kwal:wasser, who walke~ the site with casselbeny, and who was 

present when DE!R investigated discharges in the cu:ea of casselbeny' s reported 

discharge, was not sure that DE!R had found the discharge casselberry had reported. 

(Tr. 312-319} 
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75. casselberl:y testified that ·photographs shown him by Kerry did 

not sh:>w the locale where he had found a discharge. (Tr. 195-7) 

76. ~e penn:it application originally waS submitted. in 1979 ... ·('I!;:. 54.2).. 

77. 'lhe penn:it was granted on FebJ::UaJ:Y 13, 1984. (App.Ex. 2) 

78. · 'lhe decision not to require any overburden analyses had bec..n 

:reviewed a number of ti.Ires during the t:i.rre between submission of the application 

and grant of the permit. (Tr. 588-9) 

79. DER' s decision not to require overburden analyses was taken deliber-, 

ately, after ca:reful consideration of the pennit application. 

80. Mr. cassel.ben:y and. Ms. Painton a:re about equally qualified. 

81. Both cassel.ben:y and Painton appeared to be giving their honest 

opinions. 

82. 'Ihere is nothing in the :record that w:::>uld justify favoring cassel-

bercy' s opinions over Po:inton • s. 

·· 83. Befo:re issuing the permit, DER detennined that overburden analyses 

we:re not;.c:,necessazy because DE:R had in its possession e:;nlivalent info:cration, as 

required by 25 Pa.Code §87 .44 (3). (DER Ex. 1; Tr. 581-2, 685-6) 

84. 'lhe afo:resaid detennination (Finding of Fact 83) was not made in 

writing be.fo:re issuance of the penni t. 

85. DER'.s Exhibit 1, entered into evidence on the last day of :the ·. 
hearing, was the first occasion that DE:R had put its aforesaid detei:mina.tion 

into writing; this Exhibit contains a statenent by DER' s Horrell and Pointon 

that the detel:mina.tion required by 25 Pa. Code §87. 44 { 3) had been made before the 

pel:Itlit was issued. 

86. In 1980, at the ilie the aforesaid deteJ:mi.nation first was nade, 

the regulations did not require a deteJ:m:ina.tion in writing. 
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87. '!he pennit was .·issued after· 25 Pa.Cbde §87 .44 (3), requiring a 

written detez:mi.na.tion, l:lecane effective. 

88. Ker.cy's ~ll. hol.es ~w· ho coal on tl:lat weste:m portiori of 

Phase 11 which oould drain onto Kwalwasser' s property. 

89. '!he testinony did not make it clear that the penni t as issued 

excludes mining on Phase 11 areas which could drain onto Kwalwasser • s property. 

90. KeD:y will not be mining Phase 11 for another tW) years (from 

March 20, 19 85) • ( Tr. 490) 

91. Ker:cy already has the landowners' consents needed to mine Phase 11. 

92. Kwalwasser lives close to an abandoned (no longer rraintained) 

'Ibw.nship. road known as Old canp Fatima Foad. 

93. Sene 600 feet fmm Kwalwasser' s house is a newer, maintained 'Ibwn­

s..:.U.p dirt road called New camp Fatima Foad.. 

94. West and northwest of Kwalwasser' s property is a State road, LR 10029. 

95. ~or four cars per day travel on Old amp Fati.nla Foad; twelve 

to fifteen. cars per day use New Canp. Fatima Road. 

96. .All the aforenentioned mads are winding and steep. 

97. Same portions of the State mad are unpaved or no rrore than one lane. 

98. At t:irres, dust clouds raised by cars speeding along New Cairq? Fati.rra 

!bad have reached Kwalwasser • s house. 

99. Sene tiJie in the past, before strip mining began, portions of the 

1087 acres incl.uded in the pennit area were logged; the logging trucks used the 

aforerrentioned roads. ... 
100. Kwalwasser was disturbed by the logging t:ruc:ks, and the logging 

truck traffic interfered with his use of the aforenentioned roads. 

101. Kwalwasser presented no evi.dence on the anount of ex>al trock traffic 

to be e:xpected, or on the truck sizes to be used. 
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102. Kwalwasser believes the ·afo;r-errentioned· roads will be used by 

coal truck traffic during mining on the non-Kwalwasser portions of the pc--Iliii.t. 

103. No evidence was presented to show that the afo:r:ercentioned roads 

:really will be used by coal truck traffic during Ken:y' s mining operations. 

104. DER' s Scott Horrell testified that DER had not considered the 

possibly hazardous effects of the coal truck traffic on the aforem:ntioned roads 

or on other traffic using those roads. 

105. DER did not consult with Penn.I:OT about possible coal truck 

traffic effects. 

106. DER :regards road use regulation as outside its province, th:>ugh 

within the province of, e.g., PenniDT or the 'Ibwnship. 

107. 'Ihe pennit as approved incorporates a dust rontrol plan submitted 

by Kerry; the plan lists various specific measures Kerry will undertake to mini-

mize fugitive dust generation. 

lOB. Kwalwasser offered no evidence that these dust control rreasm:es 

w:::>uld be .. ~dequate to prevent dust from adversely affecting Kw-alwasser's health - : 

or property. 

109. Kwalwasser' s h.ame has solar heating panels and a greenhouse, 

which ~uld be adversely affected by dust accurm.llation. 

110. 'lhe pezmi t .ilrposes no requi.rerrents for rroni to ring the effecti-ve-

ness of Keny's dust oont:rol neasures. 

111. 'lhe pennit inposes water ncnitoring requirements on Ken:y. 

ll2. K'Walwasser has not presented any testinony, expert or otherwise, 
I, 

ori ~the need for dust control noni toring. 

113. DER issued the pe:cnit without giving any ronsideration to the 

anount of noise vb.ich Ken:y' s mining operations might generate. 

35 



114. '!here are no regulations specifically requiring DER to examine 

noise generation in the course of review of a surface mining application. 

115. No persons other than Kwalwasser have· complained about the· noise 

generated by Keny' s mining operation. 

116. '!here was no test:incny on the noise levels Kerry 1 s mining oper­

ations generate or are likely to generate • 

.. . 
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DISCUSSION 

A. LIMITATION OF ISSUES 

On November 15, 1984, the Board issued an Opinion and Order 

is this appeal limiting the issues which Kwalwasser would be 

permitted to raise at a hearing on the merits of this appeal. 

Robert Kwalwasser v. DER and Kerry Coal Company, 1984 EHB 886. 

The basis for the Board's ruling is set forth in the November 

1984 opinion and need not be reviewed in detail here. Kwalwasser, 

however, was given the opportunity to justify the relevance to 

this appeal of numerous other issues not ruled out by the November 

1984 Opinion, which had been raised in Kwalwasser's Notice of 

Appeal and Pre-Hearing Memorandum; Kwalwasser was given until 

December 5, 1984 to provide such justificat±on. 

By December 26, 1984, Kwalwasser had not filed anything in 

support of the requested justification. Therefore, the Board issued 
.. 

an order on December 26, 1984, further limiting the scope of this 

appeal. On December 28, 1984 the Board received a document titled 

"Second Supplemental Pre-Hearing Memorandum" from Kwalwasser, which 

apparently was intended to be the filing called for in our November 

15, 1985 order. Thereafter, on January 16, 1985, Kwalwasser filed a 

"Petition for Argument En Bane", alleging that the Board had inappro-

priately limited Kwalwasser's presentation of evidence. At about the .. . 
s~e time, Kwalwasser petitioned Commonwealth Court for permission 

to appeal the Board's rulings limiting the issues Kwalwasser was permit­

ted Lo raise. On January 22, 1985 the Board dismissed Kwalwasser's 

Petition for Argument En Bane as being essentially a request for 

reconsideration and/or rehearing of interlocutory orders, a request 
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the Board normally does not grant. Magnum Minerals v. DER, 1983 

EHB 589 (Opinion and Order, November 22, 1983). The Board has not 

been officially informed of the ·Commonwealth Court.' s actio:q on 

Kwalwasser's attempt to appeal to that Court, but the permittee 

and DER have alleged that the Commonwealth Court refused Kwalwasser's 

requested permission to appeal. (Tr.23). 

The hearing on the merits of this appeal was held on March 

18-21, 1985. During the course of the hearing the Board, on various 

occasions, affirmed the rulings of its earlier Opinion and Order of 

November 15, 1984 and the Order of December 26, 1984. In essence, the 

Board sought to limit the hearing to evidence bearing on the following 

issues: 

1. Whether Kerry's mining operations under the 
permit would adversely affect the groundwater 
or other waters on Kwalwasser•s·pr.operty. 

2. How the noise and dust from the mining opera­
tion would affect Kwalwasser's use and enjoyment of 
his property. 

3. How traffic on public roads Kwalwasser regularly 
uses to and from his property might affect Kwalwasser. 

4. Whether DER should have required any overburden 
analyses before issuing the permit, and whether its 
decision on the question should have been in writing. 

The Board also allowed some testimony on the following issues wh~ch 

the Board considered to be irrele~ant, but which the Board did not 

wish to wholly rule out without the benefit of the parties' briefs: 

5. Whether DER before granting the permit should have 
considered the effect of Kerry's mining activities on 
the value of Kwalwasser's property. 
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6. vfuether DER's review of the permit applica­
tion should have taken into account the special 
circumstances of Kwalwasser's health. (See 
Findings of Fact 22-27) • 

The Board, however, definitively refused to hear testimony 

on certain issues which it considered irrelevant to this appeal, 

in that the allegations could not bear upon any claimed adverse 

effects to Kwalwasser. Examples of such issues included: 

7. Alleged effects on high quality streams which 
would be reached by discharge from Kerry's mining 
operations only after passing through and past 
Kwalwasser's property. (TR.88) 

8. Whether landowners other than Kwalwasser had 
given their written consent to Kerry's mining on 
their lands within the 1087 permitted acres. 
(Tr.260) 

9. Technical inaccuracies in the permit applica­
tion which have no relevance to possible adverse 
effects upon Kwalwasser or his land. (Tr.261-2, 
6 87-93) 

Kwalwasser's post-hearing brief has not addressed any 

issues beyond the issues 1 - 9 listed supra. Therefore, any other 

issues are deemed· waived. Pennsylvania Environmental l-1anagement 

Services v. DER, 1984 EHB 94 at 136 (Adjudication, May 29, 1984); 

Equipment Finance, Inc. v. Toth, 476 A.2d 1366 (Pa.Super.l984); 
~ . 
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Schneider v. Albert Einstein Medical Center, 390 Ae2d 1271 (Pa. 

Super.l97B). This adjudication will be confined to examination of 

issue 1, on which the. Board allowed evidence, plus issue B which 

raises some significant legal questions. 

B. EPFECTS ON KWALWASSER'S PROPERTY VALUES 

The Board permitted a certain amount of testimony by 

Kwalwasser concerning the anticipated effects on the value of 

Kwalwasser's property caused by the anticipated mining activities 

of Kerrye Kwalwasser, who has had a moderate amount of experience 

in real estate transactions, though he is neither a real estate 

broker nor appraiser, estimated that inclusion of his property in 

the full 1087 permit acre had cause~ a 50% reduction in his.pro~erty 

value. The Board does not believe that this 50% estimate has been 

shown to be well-founded. The Board agrees, however, that Kerry's 

mining activities probably will cause some diminution in the value 

of Kwalwasser's property, especially when Kerry's mining activities 

reach Phase 11, bordering on Kwalwasser's property. Indeed, Kerry 

and DER agreed tha~ such a diminution likely would occur, but Kerry 

qualified its agreement with the observation that the value of the 

property might increase if mine operators like Kerry were to con­

clude that the property has coal reServes worth mining. (.Tr.281-2) 
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The issue here, how·ever; primarily is whether DER should have 

considered the probable diminution in value of Kwalwasser's property 

when issuing the permit. We think it obvious that refusing Kerry's 

permit because Kwalwasser's property will be devalued would diminish 

Kerry's prospects of financially profitable operations, although 

admittedly there was no testimony directly on this point. However, 

there is no basis in the Clean Streams Law or the Surface Mining 

Act fo~ DER.to favor Kwalwasser's interests over Kerry's. Nor, as 

we have ruled in the past, should DER attempt to balance the finan-

cial gains or losses of the various private parties when deciding 

whether to grant a permit. Pennsylvania Mines Corp. v. DER, 1982 

EHB 215 {Adjudication, September 9, 1982). Although the Commonwealth 

Court reversed Pennsylvania Mines, supra, its opinion specifically 

S·tated: 

we therefore hold that DER cannot issue 
or deny a permit upon consideration of which 
entity. • • will be more financially harmed, 
or proportionately more financially harmed, 
once it has been determined the well can be 
safely drilled. 

Einsig v. Pennsylvania Mines Corp., 69 Pa.Cmwlth 351, 452 A.2d 558 

(1982), appeal dismissed as having been improvidently granted, 464 

A.2d 1225 (1983)~ In light of the foregoing, we conclude that DER 

·had no duty to consider the possible effect upon the value of 

Kwalwasser's property and that therefore, the issue is irrelevant 

to this appeal. 

C. EFFECTS ON KWALWASSER'S HEALTH 

. . . 

Kwalwasser argues that DER should have taken his special health 

problems into consideration in deciding whether to issue the permit. 

(See Findings· of Fac_t 22-27). No legal basis is offered, however, · 
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for imposing such a duty on DER. Ke·rry has not addressed this issue 

in its post-hearing brief, and DER has filed no brief. This issue 

appears to present a .. question of fir:st imp~es·sion f.o1: thi·s Board 

and perhaps for the courts of this Commonwealth. Certainly our own 

research has found no Pennsylvania cases which have specifically 

addressed the question. 

In examining this question, we note first that it would be 

unreasonably impractical to require DER to ascertain whether there 

are any pebsons in the vicinity who have special health problems 

needing special protection, for every mining pe-rmit application 

under review; we regard this assertion as obvious, although again, 

no evidence was presented on this point. Moreover, and more to the 

point, the environmental statutes and regulations which DER must 

enforce, presumably have been promulgated by the Legislature and 

the Environmental Quality Board ("EQB") with the intent of striking 

a reasonable balance between the Commonwealth ':s legitimate government 

functions of protecting the health of its citizens and permitting 

responsible harvesting of its resources (in this appeal, its coal 

resources). Thus, we must presume that DER would be exceeding its 

enforcement rol~, and possibly exercising a legislative function, 

if it were to reject a permit application that otherwise complied 

with applicable statutes and regulations merely because, in DER's 

view, those statutes and regulati~ns failed to consider the special 

health problems of persons such as Kwalwasser. 

This conclusion is supported by analogy to well-established 

principles pertaining to the law of nuisance. Interference with the 

use and enjoyment of another's property ordinarily will not be termed 
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a nuisance unless that int:erference·will be deemed unreasonable by 

most persons. Prosser, "Law of Torts" (4th Ed.) p.578. For example, 

as our Supreme Court has. stated,· in Firth ·y. Scherzberg~ 366. P.a·. 443, 

77.A.2d 443 (~951): 

Noise which constitutes an annoyance to 
a person of ordinary sensibility to sound, 
so as to materially interfere with the 
ordinary comfort of life and to impair the 
reasonable enjoyment of his habitation to 
him, is a nuisance. (Emphasis added). 

Similarly, a Common Pleas Court has stated that: 

A man who carries on an exceptionally deli­
cate business cannot complain because he is 
injured by his neighbor-doing something lawful 
on his property, if it is something which would 
not injure an ordinary trade or anything but 
an. exceptionally delicate one. 

Lebanon Theatres Corp. v. Northeastern Swim Club, 13 Leb. 29, 51 

D&C 2d 21 (1970). 

Thus, by analogy, while DER does have a duty to protect the 

public against threats to its hea_l th, safety and welfare, (consistent 

with the limits imposed by its statutory mandate, 71 P.S. §510-1 et 

seq.) this duty ~hould not be construed to require DER to do more 

than protect against unreasonable interferences with these public 

interests. The fact that a particular individual may be adversely 

affected by a mine operation due to a health condition which makes 

him more sensitive than the general public does not mean that the 

mine operation is "unreasonable", i.e., something which DER should 

not condone. For these reasons, we conclude that DER's failure to 

take Kwalwasser's special health problems into consideration was not 

an abuse of discretiqn. 
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D. FAn.URE '10 OBTAIN CONSENT '10 ENTRY 

Kwalwa.sser claims that the pellilit covering all 1087 acres should not 

have been issued in view of the ·fact that Kwa.l:vvassei-wb.ose:65 acres· lie within 

t.he.Se 1087 permitted acres-has not given the written consent to entty upon his 

land required by §315 {g) of the CSL. 'Ibis issue see-ms to be prinarily a matter 

of statuto:ry construction. Section 315 {g) reads: 

{g) 'lhe application for a pennit shall include, 
upon a foDn prepared and fut:nished by the depa.rt:rrent, 
the written consent of the lanaowner to ent:ry upon 
any land to be affected by the operation of the 
operator ••• 

'Ihe sane language is contained in the regulations found in 25 Pa. Code §86. 64 (c) , 

governing the general "right of ent:ry" requirements for surface coal mining permits. 

'Ihis language seems clear enough. Kwalwasser has not given written con-

sent to Ker:ry for ent:ry upon his land. 'nlerefore, if the penni t .i..ndeed v.ould 

allow Keny to mine Kwalwasser's. land, we ~uld net hesitate· to rule that granting 

the p=>-rnri.t was an abuse of DER's discretion, in violation of §315{g) and §86.64(c). 

'lhe peDili.t issued to Ker.ry unequivocally states., however, that Ker.cy has 

been authorized to mine only a portion of the entire 1087 acres, i.e., the area 

designated Phase One, which Cloes not include any of Kwalwasser' s land. Paragraph 2 

of the p=>..nni t reads: 

2 • .. 'lhe penni t is for 1087.2 acres of which 
895 .5 coal acres are planned to be affected. 

PeiJilittee nay conduct SUJ:'£ace coal mining activities 
only on that area of the pe:cn:i.t outlined on the 
Authorization to Mine and acc::onpanying maps contained 
in Part c of this t=ellili.t. Initial authority to 
conduct mining actd. vi ties is granted for an area of 

44.3 acres described in Part C of this oemi.t. 
Additional authority to conduct :mining activities 
may be granted by written approval of the D=part:rrent 
and attached to Part c of this pennit. Pennittee is 

· prohibited :fran conducting coal mining activities on 
that portion of the permit area which has not been 
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authorized formining by the Departrrent, 
in writing, and shown on the bond approval 
and mining authorization map [s] rontained 
in Part C of this peDI1i t. 

In additiori, Part C, titled "Authorization to Mine", states: 

Surface roal mining activities are lirni ted to 
the area designated as Phase I in the map sub­
mi tted in support of the request for this Mining 
Authorization which covers 44. 3 acres. 

'Thus, it is clear that there has been no violation of §315(g) or the applicable 

regulations, since 1m.der the present tenns of the pennit Kerry legally cannot 

affect Kwalwasser's land. 

In addition, ~ see nothing in §315 or §86.64 which prohibits DER from 

issuing a surface mining penni t for the entire area proposed to be mined but 

granting "incremental phase" approval for present mining activity to only those 

areas for which a bond, and landowners • consent to entry, have been furnished, as 

generally ronterrplated by 25 Pa.Code Chapter 86, Subchapters B and F. Under those 

regulations, before an operator such as Kerry may receive penni.ssion to mine on 

a given tract of land, DER must approve a bond submitted. by the operator for that 

tract. A pennit application is not ccmplete until such a rond has been submitted. 

25 Pa.Code §86.37 (a) (12). Prior to approval of the bond, .the ronsent of the 

lando'Wil.er to entty upon his land must be obtained by the operator. 25 Pa.Code 

§86.37(a) (7). .And, ~ approval of an increrrental phase of a m:inin.g operation under 

a pennit shall be granted until the. bond has been filed with the depa.rt::rrent and 

the consent to entJ:y has been obtained. 25 Pa.Cbde §86.37(b). 'Iherefore, the 

fact that the permit at issue here was granted to Kerr:y despite the lack of 

KwaiWasser's rons~t to ent:J:y does not nean that DER abused its discretion. Such 

ronsent must be obtained before DER grants increnental phase approval to mine on 

that portion of the penni.t within which Kwal-wasser•s land is included. fbthing in 

the law requires that DER assure that the landowner's consent be obtained earlier. 
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'Ihe imrediately preceding disctission raises another issue, hc:Mev=--r: 

'my is DER' s issuance of the pemit appealable by Kwalwasser· if mining cannot 

take place on his land until DER approves a bond, and grants increnental phase 

approval for mining on Kwalwasser• s property?1 It might appear that Kwalwasser• s 

appeal would not be ripe until and unless DER had approved such mining (projected 

to occur at Phases 12 and 13 of KerJ:y' s mining plan [See App.Ex. 1] ) • This 

question is related to the issue of Kwalwasser' s standing. 

In the first place, Kwalwasser has standing to appeal the pemti.t 

issuance because he has satisfactorily alleged that the mining already authorized 

under Phase One will cause pollution of the ground and surface waters reaching 

his propc'....rt:y. Furth.e:c:Iore 1 issuance of the pc'-l!IIit takes place after DER' s final 

review of the possible env:i..ronnental effects of\ the proposed mining, such as the 

:mining's expected effect upon the surface and groundwaters reaching Kwa.lwasser' s 

property. Once the pemd.t has been issued, future approval of addi t:ional phases 

will be l:imi.ted to a review of the operator's ccr.pliance histocy 1 the accepta-

. bility of the bond, the suitability of the bonding enti:t¥ and the like. {Tr.l7) • .. ,. 
In short, DER's issuance of the pemit constitutes DER's final approval-as 

consistent with relevant statutes and regulations--of the env:i..ronnental effects of 

Ken:y' s entire proposed mining· activities (as approved under Phase One and U.'10er 

additional phases possibly approved in the future) ; therefore review at this 

stage of the pe:r:mit approval process is appropriate. Kwalwasser clearly has 

standing to appeal those portions of the pellllit dealing with environmental effects 

which may affect his interests. . .. 

1 Although this isSu9 was not raised by the parties it is discussed here 
since failure to do so might leave the readers of this opinion lri.th. false :im­
pressions. 
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.. 
E. WA.TER POLWTICN AND OVERBURIEN ANALYSIS·· 

We tm:n now to the issues on which the Board heard full testi.ncny, 

beginning with issues 1 an,d_ 4. suora. In this third p~ ~, .Ktvalwa.Sser be~. 

the :b~ of 'proof t:hat the pezmit grant was an abuse of DER's discretion. 25 Pa. 

Code §21.10l(c) (3). In particular, it is Kwalwasser's burden to show that Kerry's 

mining operations weJ:e sufficiently likely to adversely affect ground wa."t7rs or 

surface waters reaching Kwalwasser' s property [issue 1] that the penni t issuance 

nrust be regarded as an abuse of discretion. 

'Ihe Enviromrental Quality Board, pursuant to its assigned statutory 

responsibility, 71 P.S. §510-20, has promulgated a cx:mprehensive scheme of regu-

lations governing the issuance of surface mining pennits. 'lhese regulations 

largely are contained in 25 Pa. Code Chapters 86 and 87, which have ~_n issued 

under the authority of the SMCRA and CSL. 'Ihere is the presurrption, therefore, 

that the regulations DER ronsulted before deciding to· grant the appealed-from 

pennit rnet"the objective of the CSL, "to prevent further pollution of the waters 

of the Ccmronwealth." 35 P.S. §691.4 (3); Coolspring 'Ibwnship, supra, at 174. 

Under the circumstances just described, Kwalwasser essentially has only 

t:w:> possible rreans of rreeting his burden of shomng that Kerry's mining ope~ations 

are likely to adversely affect waters of the Cormonwealth reaching Kwa.lwa.sser' s 

property. First, K~wasser can try to show that the applicable regulations, 
•. 

though fully c::x:xrplied with by DER, are insufficient to prevent water pollution by 

Kerl:y1 s mining operation. In other words, Kwa.lwasser can try to rebut the afore­

said presurrptian associated with the exist;ence of a ronprehensive regulato:cy schene; 

this- task, t!Dugh heavy, is not necessarily irrpossible to meet, as has been discussed 

in Cbo1SPring, supra. 

Kwa.lwasser, however, has not attenpted to rreet his burden via this just 

aes=ribed neans. Father, it was argued that the infonnation submitted in the peiJDit 
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application was insufficient for OER to properly evaluate it. Mr. J. R. cassel­

berry, Kwc.lwc.sser 1 s sole ~ witness testified (Tr. 161) : 

I have nob proved th:t'b:ugh. -~Y _rigoz;ous 
scientific certainty that any contamination · 
from the ·mine site will enter Mr. Kwalwasser's 
water supply. 

'lhe focus of Ir'\Y test.iircny, I hope, was 
to show that there is enough red flags as far 
as things that would want me to define whether 
mine drainage is possible. Mr. Kwalwasser 1 s 
water supply is adjacent to the backfill strip 
jobs at the sane elevation as the coal so he's 
getting his water from the coal unit they strip. 
'Ihen, his water supply rrost likely will be 
degraded. I have not studied the particulars in 
Mr. Kwalwasser 1 s water supply that any mine 
drainage from this site would necessarily be 
a:mn.ected to Mr. Kwalwasser 1s public, not public, 
but a predictive wc.ter supply. 

Obviously, you have a strip mine and a dis­
charge that has toe spoil in the discharge area, 
:you're going to affect that discharge area, such 
as the stream. 'Ihere 1 s Semiconon or Cbnnoguenessing. 
:aut I have not taken the time or spent any effort 
on looking at Mr •. Kwa.lwasser• s water supply singular­
ly and trying to say if he got X anount of mine 
drainage at Y Point in the mine site;, it • s going 
to end up in his well. 

Mr. casselben:y' s testincny was foreshadowed by Kwalwasser 1 s counsel Lee G:llden, 

\.·.rho stated at the outset of the hearing (Tr. 11) 

--

'Ihe application submitted did not present 
enough evidence to the D:part:rrent for them to make 
an intelligent decision whether or not acid mine 
drainage would occur. 

~ EXAMINER: Well, are you alleging that his 
well will be degraded'·Py the operation of the mine? 
Is that \-bat you are alleging? 

MR. CDLDEN: Again, that's inpossible to predict 
frc:m the infm:mation subrni tted in the application. 
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'Ihe claim that the info:c:nation submitted in the penni t application was 

insufficient anounts to the claim that DER ilrproperly applied the applicable 

regulations, because one must presurre · the Comp~ehensi ve .. regul~tory s~ laid . 
. . - . . . . . 

out by the EQB requires that a pennit application o::>ntain sufficient info:c:nation 

for JJER to make an intelligent decision whether acid mine drainage or other 

pollution of the waters of the Cormonweal th are likely to occur. 'lhus (in effect) 

Kwalwasser sought to neet his burden by showing that DER has failed to conply 

fully with the conprehensive regulato:cy scheme the EQB has promulgated. Indeed, 

just as compliance with the applicable corrprehensi ve regulatory scheme raises the 

piE.surrption that pollution of the waters of the Corrm::>nwealth will not occur, so 

failure to comply with the applicable regulatory schene must be regarded as raising 

the presurrption that pollution of the waters of the Co:rmonweal th cannot be ruled 

out, i.e. , that DER could not have justifiably made the finding required by 25 Pa. 

Code §86.37(a) (3). See D:l-Aware Unlimited, Inc. v. DER, I:bck.et No. •. 84-'361-G 

(Opinion and Order, November 21, 19851. 25 Pa, Code §86.37CaL reads.: 

(a) No permit or revised permii:;. application 
shall be approved, unless the application affinn­
atively deiicnstrates and the Depart:rrent finds, in 
writing, on the basis of the infoiJra.tion set forth 
in the application or from infomation otherwise 
available, which is docurrented in the approval, 
and made available to the applicant, that all of 
the following exist: 

(1) 'Ihe penni.t application is accurate and 
canplete and that all requiratents of the acts and · 
this chapter have been c:x::mplied with. 

(2) 'Ihe applicant has dencnstrated that 
the CDal mining acti v.it"t:ies can re feasibly ac~ 
lished as required by the act and this chapter under 
the operation and reclarration plan oontained in the 
application. 

(3) 'lhe applicant has dencnsua.ted that 
there is no preSUI'lptive evidence of potential pol­
lution of the waters of the Cormcnwealth. 
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Insofar as the poss.ibility of ~ter pollution is roncel:Iled, Kwa.lwasser' s 

main contention about DER' s failure to properly apply the applicable regulations 

o:::mcentrates on 25 Pa.Code §87 ~44 (3), which reads:· 

· Eac:h application shall rontain a description 
of the geology wi thln the proposed penni t and ad­
jacent area down to and including the aquifer system 
that may be affected below the lowest roal seam to 
be mined including the following: 

(3) Olemical analyses of the coal and over­
burden or a request for a waiver. 'Ihe Department 
may waive the chemical analysis after making a 
written determination that it has equivalent infor­
mation in a sati.sfacto:cy foJ:Ill. 

DER did not require an overl:>urden analysis for any portion of the pennit site. 

Kwalwasser' s post-hearing brief argues, citing primarily Mr. Casselberry's 

testim:::>ny, that overburden analyses should have been required. Kerry's post­

hearing brief, citing primarily the testirrony of DER' s hydrogeologist Nancy 

Pointon, argues ovemurden analyses were not required and were properly waived. 

DER did not file a :E;x:>st-hearing brief. 

i) 'lhe Experts' '!est:incny 

'lhus it appears that the Board's decision on issue 4 supra, whether 

any overburden analyses should have been required before issuing the penni t, 

rests pr.imarily on ~ Board's evaluation of the relevant testi.nony on both sides. 

Mr. Casselbeny asserted that ovemurden analyses should have been required primarily 

because t\\0 (but only t\\0) of the nmerous water sanple analyses Kerry submitted 

with its peJ:Init ag;:>lication nanifested pH~s and pollutant roncentrations character­

istic of acid mine discharge; these analyses are identified as sanpling points 17 

and 29 on Appellant's EJdlibit 4, which lists B4 sanpling points in all. Ms. 

Pointon did not dispute that these water analyses display the characteristics of 
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acid mine drainage. However, Ms. Painton believ=>-S Kerry's water analyses on 

sanple p::>int 29 p:r:obably ~ er:r:oneous. Accx::>rding to Painton, another Keny 

sanple at p::>int 29 sho~d a perfectly· acceptable pH of 6.5, rather than .. the pH· . . . . . . 
of 4.0 rep::>rted for sani)ling point 29 in App.Ex. 11; noreover, DER's inspectors 

had taken a number of water sarrples at sarrpl.ing p::>int 29, all of vmich also 

sho-wed perfectly acceptable pH's. On the other hand, a November 24, 1981 sanple 

taken by Kerry at sampling p::>int 29 shows a pH of 4 . 8. 

In short, casselberJ::y identified at rrost 0.0 of Ken:y' s 84 sanpling 

pJints on the 1087-acre peJ:I!Iit site mere acid mine drainage appeared to be present; 

Painton would say acid mine drainage is to be found at no rrore than one location 

on the permit site, namely at sampling point 17. Even if casselberry is cx::>rrect 

about sampling point 29, however, Painton strongly disagrees wi. th the conclusions 

Casselberry draws from the sampling point 17 and 29 data. 'Ihe discharges at 

sampling points 17 and 29 emanate from abandoned deep mines. However, accx::>rd.ing . 

to casselberry, in the past there also has been stripping in the vicinity of 

these mines. casselberJ:y believes the acid mine dis~ges observed at sanpling 

points 17 and 29 originate f:r:om the strip mining sp:>il; according to casselberry, 

rainwater filters through this spoil .into the deep mine discharge, rendering acid 

a Cleep mine discharge which otherwise would have been alkaline, as nonnally is 

observed fmm deep ~sin the vicinity of the Keny site. In casselberry's 

own words ('lr. 61-62): 

'!he reason the deep mines becom:s inportant 
is the fact that it is there and it is discharging 
water. When they go· ~in and tJ:y to strip a piece 
of the deep mine like they have in the Coates Mine 
and disaggregate the rock, then the drainage all 
of a sudden is acidic. 'Ihat' s a by-product of the 
strip mine. 

HEARim ~= Essentially all you're say­
ing is that the surface mining is producing acid 
mine drainage and then you're sinply saying that 
the· deep mine was a vehicle for that discharge to 
get Out• 
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'IHE WI'JNESS : Right. 

'Ihat's exactly what I'm saying. 

EEABING EXAMINER:· It's not a correlation 
with deep mining. 

. . . . 

'IHE WI'.INESS: 'Ihe correlation is sircply that 
•.fr.>..sn we see the drainage in there which happens to 
be roming out of the deep mine openings, when you 
see that drainage in areas not affected by strip 
:mining it's alkaline. Wnen you see it in areas 
that have been affected by strip mining, that drain­
age from the deep mine seems to be acidic in nature. 

casselben:y concludes that there is evidence surface mining on t".he site can cause 

acid mine drainage 1 and therefore further concludes that DER should have required 

ove:rburden analyses at a reasonable number of locations straddling the entire 

1087 acres (he recomnends appJ:Oximately one ove:r:burden analysis every ten acres) 

to ensure that Kerry's surface mining will not resul. t in acid discharges. cassel-

berry bolsters his ronclusions by referring to the drill logs taken by Kerry at 
0 • 

various locations on the site. These drill logs frequently report black shale 

layers ilmediately above the Upper Freep::>rt coal seam Kerry intends to mine. 

Acoording to cassel.ben:y, black shale frequently a:>ntains pyrite, which is a 

rormon source of acid mine drainage. 

On the other hand, Painton asserted that past surface mining in the 

vicinity of this 1087-acre site, including surface mining by Kerry on a site 

adjacent to the instant site, has not caused acid drainage. She also asserted 

that the acid mine drainage at the sampling points 17 and 29 (assuming there is 

acid mine drainage at 29) must have been caused by the original deep mining 1 not . . 
by :infil tra:tion into the deep mine discharge of water which had passed through 

the strip mining spoil. In support of these assertions, Painton stated that 

there are deep mines in the vicinity which mmifest acid mine drainage although 

no surface mining has occurred nearby: indeed, Painton averred, ·sampling point 29 
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is one such deep mine-Painton disagrees with casselbeny' s statenent that 

there has been surface mining in the vicinity of sanpl.ing point 29 (Tr. 574-5) . 

1-b~ver, .. acco~g to Painton,. the· black shale laye~ aU~d. to by cas~eJ.bc-m. 

overlies :the tipper. Freeport coal seam tlu:oughout Butler County and is known to 

contain lots of calcium carbonate, which 'W:)uld neutralize any acid discharges 

of the sort CasselberJ:y postulated, e.g., from pyrite .in the black shale. 

Kwalwasser and DER disagreed on the significance of other (not discussed 

above) facts possibly bearing on the need for overburden analyses. For exanple, 

Casselberry cla.:ilned that while walking the site he had found a highly acid dis-

charge at the northern end of the permit area, which discharge was not shown on 

the :p;rmit application map (App.Ex. 1) and had not been sanpled by Ken:y; casse­

berry· believed this discharge also supported his theory that strip mining .in the 

vicinity of a deep mine can cause the deep mine discharge to becorre acid. On 

the other hand, DER investigated discharges in the area of casselberry's reported 

discharge, and determined that casselberry • s discharge carre from the gob and boney 

pile of the Mary Elizabeth deep mine in that vicinity; ·:thus, according to DER, 

ca.sselben:y • s discharge was co:rrpletely irrelevant to the need for an overburden 

analysis. But again on the other hand, there was testirrcny sugg.est.ing that DER 

might not have found the discharge casselberry sarrpled (Findings of Fact 74 and 75). 

'Ihe precet;ling by no neans exhausts the facts on whose significance 

Kwalwasser and DER (along with Kerry of course) differed; we have neither the 

tine nor the space to detail all those facts and differences however. 'Ihe fore­

going has amply conveyed the nature of ~ testincny and the argurrents advanced 
-

by· the parties on the issue of the need for overburden analyses. Painton • s testi-

ncny made it clear that DER • s decision not to require any overburden analyses had 

been taken deliberately, and had been reviewed a number of times over the nore 
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than four year period between the original ·submission of the permit application 

(1979) and the grant of the permit (1984). 25 Pa.Code §87 .44 (3) tmequivocally 

gives DER the discretion to waive an overburden· analysis-. Our de· novo review 

of the reasons for DER' s decision to waive the overburden analysis indicates the 

decision was quite reasonable, accepting Painton's (i.e., DER' s) opinions on the 

significance of the water sarrples taken and the drill logs reported. Cass~..ny' s 

opinions on the significance of t:.hese facts might iirply a different decision than 

the one DER took, but we saw no basis for favoring Casselberry's opinions over 

Painton's. In our judgrrent, Mr. Casselbe:rry and 1-'l..s. Painton were about equally 

qualified, and they both app=..ared to be giving their honest opinions. M:Jreover 

Casselberry's main a:rgument for requiring an overburden analysis was his theory 

(it cannot be ter.rred anything else) that the acid mine drainage erranating from 

at rrost three points on the permit site (saxipling p::>ints 17 and 29 and the dis-

charge casselberry had personally found) had ·resulted from surface mining in the 

vicinity of deep mines, Painton Is reasons for rejecting this theory were cogent, 

and her test.incny (corroi:::x:lrated by ·DER's Srott Horrell·)._that strip mining in the 

vicinity of the pezmi.t site never had caused acid discharges was not refuted and 

is ~-lling. In slJI!l, we ronclude Kwalwasser did not rreet his burden of sl:Dwing 

that DER' s decision to waive overburden analyses wc.s an abuse of discretion. 

ii) Need For Written Waiver 

'1he c:x:mclusion we have just reached inplies that DER properly conplied 

with the requirenents of 25 Pa.Code §87 .44 (3) , quoted ~· Kwalwasser points 

out, however, that §87 .44 (3) per.mits a wa:j..ver of overburden analyses only after 
-

a w.ritten IlER deteJ:mi.nation that DER "has equivalent info:mation in a satisfactccy 

fo::c:n." DER did not make such a written determination before it granted the Keny 

pennit. Kwa.lwasser therefore insists (once again in effect) that DER's grant of 
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the ~-IIIlit I!!IJSt be considered a. "p=o_r se" abuse of DER' s discretion, on the sole 

(but Kwalwasser believes sufficient) grounds that the requirements of §87. 44 (3) 

w=o_re not fully canplied with. Kt~wasser argues that DER' s failure to crirply 

literally with the requi..renents of §87.44(3) conco..i.vably could result in 

IX>llution of the waters reaching Kwalwasser• s property. 

DER • s Hr. HoJ::rell explained DER' s failure to make the aforesaid written 

detenni.nation (that ovemurden analyses were not necessary) before granting the 

peJ:mit by the fact that the regulations in force in 198D-when the deteJ:rni.nation 

first was made-did not require a writing {Tr. 685). This explanation is not to 

the point. 'lhe ~~twas issued after 25 Pa. Code §87.44(3) became effective 

(in 1982). 'lhis Board and the Pennsylvania courts have ruled on numerous occasions 

that DER is· bound by its regulations, and indeed by the regulations which are 

effe~ve at~ ~ a pennit is issued even if the application had been sub­

mitted to DER before the regulations became effective·. · l-1a.gnum !1in.erals v. DER, 

1983 EHB 522 and 589; Doraville Enterprises v. DER, 1980 EBB 489; u. s. Steel v. 

~, 1980 EBB 1, aff'd 442 A.2d 7 (Pa.CiMlth. 1982); Easf Pennsboro Township 

Authority v. DER, 18 Pa.CiMlth. 58, 334 A.2d 978 (1975). 

However, the decisions just cited do not imply that this Board, after 

a full hearing de novo, necessarily must reject a pem.it grant (in this case Kerl:y' s 

pem:it) wheJ:e DER' s failures to cextply with applicable regulations have been purely 

procedural, easily con:ectable and environmentally inconsequential. As we put it 

in Ccolspring, supra at 182, wheJ:e we refused the appellants' request (.simi Jar to 
. 

Kwal~ser1 s in the instant appeal) to· deeiit DER' s pemit grant a per~ abuse of 
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discretion for any failure, however inconsequential, to corrply with applicable 

regulations: 11 [S) urely the proper renedy at this stage of these proceedings 

is to or~ correction of these easily ·correctable env:L.;onrren:tally incop.sequen-

tial deficiencies. 11 
· 'Ihe instant peD't'it was reviewed for :rrcre than four years 

before being granted; it now is close to six years since the application first 

was submitted to DER. 'Ihe evidence clearly shows that DER did make {though not 

in writing) the detennination called for in 25 Pa.Code §87.44{3) before issuing 

the penni. t. OUr de novo review has concluded this detenn:ination was not an 

abuse of DER' s discretion. We therefore further conclude that DER' s waiver of 

overourden analyses did not becone an abuse of DER' s discretion merely because 

the detenn:ination called for in §87 .44 (3) had not been committed to writing 

before the permit was issued. 

'Ihe obvious purpose of the writing called for in § 87. 44 ( 3) is to ensure 

that the decision to waive overburden analyses is made after due deliberation, 

by identifiable DER enployees vmo have accepted responsibility for the decision 

and who later can be asked to defend it. We agree t.hi? pm:pose is desirable and 

important, and do not believe we should approve a pe:rmit grant unless the rerord 

:rre.de in our de~ review indicates there has be=-n substantial (i.eet sufficient 

to achieve the aforerrentioned purp:>se) ronpliance with the writing requi.rc_rrent 

of §87 .44 (3). At tre .hearing we ruled that this substantial a:mpliance would, be 

achieved if the re5p:)nsibl.e DER enployees ~uld state on the :record and under 

oath that the deteJ:mination called for by §87 .44 (3) had been made; the hearing 

transcript, we stated, then would ro~tute the required writing {Tr. 7Q-73). 

we now affi.J::m this ruling. Certainly, under the circumstances, where the pe:on:it 

application originally had been submitted in 1979, the proper renedy at this 

stage of the proceedings was not to cause further· delay in reaching the true 

merits of this appeal by remanding the pe:c:ni. t to DER-as Kwalwasser • s post-hearing 

brief vigorously ·Urges us to· do-nerely for the purpose of allowing DER to nake 
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its written detenninati.on and then to reissu: the pennit. 

DER' s Scott Horrell and Nancy Pointon did state for the record that 

the aforesaid dete.IJI!ination. had· been made. · Actually, Horrell and Pointon went 

further; on. the fourth day of the hearing DER introduced a written statement 

by Horrell and Pointon that the determination required by §87 .44 (3) had been 

made. 'lhis written statement was adrni tted into evidence as DER' s Exhibit 1, 

over Kwalwasser' s objection which was rene-wed in his post-hearing brief. We 

also affinn our acceptance of DER Exhibit 1, whose function-as we see it-

serves primarily to derronstrate that DER' s prior failure to corrply fully with 

the writing regui.renent of §87 .44 (3) really was so easily correctable that re­

nanding the permit to DER solely for the putpose of producing this writing I!UlSt 

l::e considered an inproper rerredy. 'Ihe testinony by Horrell and Pointon that the 

deteJ:Illination had been nade l::efore waiving overburden analyses constituted sub-
. . 

s-L.Biltial conpliance .with the writing requirement of §87 .44 (3). Neither this 

test:i.nony<nor DER Exhibit 1 are needed nor were used by us in reaching our con­

clusion t9at DER' s detennina.tion (that overburden analy~es were not needed) had 

sufficient substantive basis to be well within DER' s discretion. 

F. . SURFACE WA'.IER DRAINAGE ON'ID KtVALWASSER' S PIDPERI'Y 

Before closing our discussion of issue 1, supra, we wish to examine a 

question which was fS-ised by the Board during the hearing. Ker:ry testified that 

its :mining on Phase ll (which incluCles land bordering on Kwalwasser' s prop=_rty) 

would not cause surface water affected by mining to drain onto Kwalwasser' s 

property {heJ::ea.fter "unwanted drainage") ·.because Kerry only intends to mine 

Phase 11 areas "Which dJ:ain awey from Kwalwasser' s land. 'Ihe reason for this 

intention, according to Keny, is that Kerry's drill holes indicate there is no 

coal. in the Phase 11 areas which could cause unwanted dl:ainage. 
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On the other hand, the westem portion of Phase 11 does encorrpass 

land f:rom W!llch water, if affected by niin.i.ng; could c~u,s~ unwanted d.rail:lage. 

'Ihe tes~ny (Tr~ 418-419) did not make it clear to the Board whether Kerry 

already has submitted mining plans-on tvhi.ch DER relied when it granted the 

penni.t--that exclude mining on Phase 11 land which could cause unwanted drain­

age. Certainly, hO'wever, DER should not approve mining on Phase 11 unless 

mining on the ~stern portion of Phase 11, from which surface water could drain 

onto Kwalwasser' s land, has been excluded. 

G. IDAD TRAFFIC 

We now exa:rrdne issue 3, suora. Kwalwasser had e::xpressed his concern 

that coal truck traffic on roads near his house will cause hazardous deterior­

ation of these roads and \.Yi.ll spread dust over his property. Kwalwasser' s 

unrefuted testinony was that he lives close to an abandoned (that is to say, 

no longer maintained) 'Ibwnshi.p road known as Old Camp Fatima lbad. So:rre 600 

feet from his house is a newer, maintained 'Ib'WnShi.p road called New ca:rrp Fatima 

Road. West and north~st of his property is a State road, LR 10029. 'Ihree or 

four- cars a day travel on Old Carrp Fatima FDad; twelve to fifteen cars per day 

use New camp Fa tina. lbad. All three of these roads are 'Winding and steep. Even 

the State road is unpaved and no nore than one lane in scm: :J;Ortions; New amp 

Fatima !bad is a dirt road. At tines the dust clouds raised by cars speeding 

along New Camp Fatima lbad have reached Kwalwasser's house. 

Some tine in the past, before strip mining began, :J;Ortions of the 

1087 acres included in the pennit area ~e logged; the logging trucks used the 
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aforenentioned roads. Kwalwasser's observations of the effects of logging 

truck traffic on those roads, and the interference by those trucks wi. th Kwal-

wasser's use of the roads, constitute the irain ·basis for. ~wal~ser' s conceJ;nS 

about coal ·truck traffic. · However, Kwalwasser presented no evidence on the 

a.~unt of coal truck traffic to be expected, or on the truck sizes to be used. 

In fact, Kwalwasser made no showing that Kerry coal trucks really would use 

the aforem:mtioned roads during mining on non-Kwalwasser property, although he 

obviously did believe those roads would be used. 

Under the facts surmarized in the preceding paragraphs, we must con-

elude that Kwalwasser has not net his burden of showing the coal truck traffic 

on the roads would be so hazardous, or would cause so Irn.lCh dust to fall on 

Kwalwasser' s house, that granting the pennit was an abuse of DER' s discretion. 

'Ihere rerrains another :point to be discussed, however, before we can 

altogether dismiss this issue 3. 

DER' s Scott Horrell admitted that DER had not considered the possibly 

hazardous .. "effects of the coal truck traffic on the afo~tioned roads or on 

other traffic using those roads, nor had DER consul ted wi. th PennOOT on this 

question; DER regarded road use regulations as outside ·its province, though 

within the province of, e.g., Penni:XJT or the 'Ibwnship. In 'Ibwnship of Indiana 

and Concemed Citizens of Rural Ridge v. D.ER, 1984 EBB 1 (Adjudication, January 3, 

1984), we gave serious consideration to the claim that DER had abused its dis­

cretion by granting a landfi 11 pezm:i.t without sufficiently weighing the effects 

on road safety of the refuse truck traffi,c to the landfill. In Indiana we ruled 
--

mR had not abused its discretion, but only upon evidence that DER had :requested 

infoDI!ation on traffiC? effects, and had requested PennOOT to review this info:mation. 

If DER has a duty to review traffic effects, or has a duty to consult 

wi:th Penni:OT on traffic effects, then DER' s failure to consider :road traffic 
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effects in the instant appeal--on the grot:~nds that such effects are outside 

DER' s province--would be an abuse of DER' s discretion. But Kwalwasser has 

gi1.~ us no authority for holdi.ng that DER :tias:- such a duty. Kwalwa:sser does 
. . 

qtDte r:oris J o Bauahnian Vo DER, 1979 EHB 1 at 19, where we held: 

Article I, Section 27, of the Pennsylvania 
Constitution requires that when the DER is :rrade 
awam of an activity for which a party is seeking 
from the DER a permit has the potential to cause 
a nuisance or an envirormental incursion, the 
DER must at least deteJ:mine the likelihood of 
its occurrence, and if need be, take steps to 
require the applicant to prevent or minimize 
the incursion. 

Ho-wever, we do not believe this quotation :i.Irplies DER has the duty to consider 

road traffic effects in its evaluation of every surface mining application DER 

receives, nor do we believe it w:mld be good public policy for DER to be assigned 

this duty. . 'Ihere is no indication whatsoever, in the evidence Kwalwasser presented, 

that Kerry's coal truck traffic on the aforementioned roads has any reasonable 

likelihood of beco.ming a nuisance. 

M:lreover, the aforesaid quotation from Bauohman, suora, was written by ---
the Board in the course of justifying a ruling that DER should have consic1ered 

noise generation before issuin~ plan approvals for operation and construction of 

a coal cleaning plant. Road traffic apparently was not within the conterrplation 

of the Board when it._issued the above-quoted Bauchman ruling. Indeed, in 'lbwnship 

of Salford v. DER, 1978 EBB 62 at 89, the Board rejected a contention that a 

penn:i.t for a surface mining pe:cnit to operate a :rock guany should have been 

denied because of adverse truc::k traffic effects, saying (in effect) that traffic 

regulation was a matter for other govenmental bodies than DER. 'lhis Salford 

stat:enent is consistent with our later ruling in Indiana, ~, wherein we stated, 

"'!he prima:cy responsibility for evaluating road utilization from the sta.ndFoint 

of traffic safety is PennOOT' s, not DER' s." 
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'Iherefore, although the issue is not wholly. free from doubt, but :recognizing 

that Kwalwasser has the burden of showing DER abused its discretion, we hold 

that in this appeal DER's failure. to oonsider coal traffic .. effects on the·afor~ 

nentioned ;roads near Kwal'Wasser's property was not an abuse of DER's discretion. 

H. DUST 

'Ihis brings us to our last issue requiring discussion, nanely issue 2, 

supra. Kwa.lwasser has experienced concerns about the noise and dust which Kerry's 

mining operations will produce; the dust referred to here is exclusive of the 

dust from road traffic, discussed supra. First, we shall examine this dust con­

tention. '!here was unrebutted testinony that DER had reviewed and approved a 

dust control plan, submitted by Keny as part of its pennit application, and 

inco:r:p:Jrated into the penni.t by paragraph 5 of the pennit face sheet (Kwa.lwasser 

Ex. 2). 'D.ie dust control plan which was admitted into evidence (Kerry Ex. I), 

lists various S};:ecific measures Keny will under-...ake to minimize fugitive dust 

generation. Kwalvvasser offered absolutely no evidence that these dust control 

measures .!Puld be inadequate to prevent dust from adve~ely affecting his person 

or his property, even if Kwalwasser• s poor health (Findings of Fact 23-25) and 

his horre • s S};:ecial construction {Finding of Fact 109) are taken into account. 

'Iherefore we cannot conclude that Kwalwasser has net his burden of 

showing that DER' s a)?proval of the peiiilit (with itS incorporated dust plan) was 

an abuse of discretion. We are conce:t:ned, however, that the permit ilrposes no 

:r:equi.rerrents whatsoever on Keny for rccni toting the effectiveness of Kerry's 

dust control rceasures. 'Ihe permit imp:>s6? very S:Fecific water rccnitoring requi.:re­

nents on Ke:c:y, in acoordance with applicable regulations, e.g., 25 Pa.Code §87 .116. 

We recognize that there are no corresponding regulations requiring DER to provide 

for rccnitoring of Kerry's dust control :rreasures, but we do not believe this lack 
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of regulations relieves DER of the responsibility for requesting dust fall 

rronitoring, if such a request would not be unreasonable. As we stated in 

Coolspring 'Ibwnship v. DER, 1983 EHB 151 at 177: 

[A]ppellants have the burden of showing lJER 
abused its discretion in granting the pennit. 
However, lJER certainly has the responsibility 
of seeing to it that the pe:rnri.t, once granted, 
is operated in a fashion ~ch preserves the 
public health, safety and welfare, including 
conducting necessary inspections. • • (W) here 
appellants have produced as much expc..rt testi­
:rrcny about the need for noni toring as they have 
in this appeal, and where the rronitoring would 
be inexpensive and unoppressive (as it -vnuld 
be in the instant appeal) , we feel the burden 
falls on DER to show that adding rroni to ring 
requirements to the penni.t is unlikely to 
additionally protect the public health, safety 
and welfare. 

In Coolsoring, supra, on the st.rc..ngth of the just-quoted holding, we 

held that DER1 s :rrcnitoring requi..:J:'em=..nts were insufficient and an abuse of dis-

cretion; we then exercised our discretion to rrodify DER 1 s rroni toring requirerrents, 

under the authority of Warren Sand and Gravel, Inc. v. DER, 20 Pa.Cnwlth. 186, 

341 A.2d 556 {1975} • In the instant appeal Kwalwasser has not put forth expert 

test.i:IIOny alx::>ut the need for noni to ring dust levels; on his sole testirrony about 

his concerns that dust from Kerry 1 s mining operations will adversely affect him, 

we cannot hold that DER has abused its discretion in failing to require dust fall 

rronitoring. Indeed~ we do not know if requesting such rronitoring muld be reason­

able, although we do note that EQB~approved means of neasuring dust fall apparently 

do exist~ 25 Pa.Cbde §139.4(5).. Nevertheless, we do think it would be an abuse . 
~ 

ofo discretion for DER to pe:rmi.t Ker.r:y' s mining to approach closer and closer to 

Kwalwasser's property without ever giving any thought to the possibility of 

ncnitoring the effectiveness of Ker.r:y' s dust control neasures so that those neasures 

-if insufficient-can be improved before mining connences on Phase 11 imrediately 
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adjac<"-Ilt to Kw-alwasser' s property. 

I. NOISE 

IER issued the pennit without giving any oonsideration to the ancunt 

of noise which Kerry's mining operations might generate. Mr. Horrell testified 

that there were no rules and regulations requiring DER to examine noise generation 

in the course of DER' s review of a surface mining pennit application. Kwalwasser 

testified that he already has heard sorre noise at night from the mining operation 

at a tine when Kerry still was mining in Phase One, about a mile and a half from 

Kwalwasser' s hone. Kwalwa.sser' s post-hearing brief argues that under the auth­

ority of Bauahrnan, as quoted supra, DER' s failure to oonsider noise generation 

before granting the pennit was an abuse of discretion. Kerry's post-hearing brief 

argues that-absent a clear showing that the noise from Kerry's mining operations 

would rise to the level of a public nuisan~-DER has no authority to review. the 

permit from the standpoint of the mining operations' potential for noise generation, 

or to set noise limit oonditions on those op=-rations •. _Kerry further argues (in 

effect) that because only Kwalwasser has c:x:xrplained about the noise, the Board 

cannot oonclude the noise fl:cm KerJ:y's mining operations oonstitutes a public 

nuisance. 

We agree _with Kerry that DER should not reject Kerry's pennit application 

because DER believes the noise from Kerry's mining operations will be a private 

nuisance to Kwalwasser. SUch a rejection "V."Ould ancunt in essence to a DER detelllli.n­

ation that Kwalwasser' s oontinued use ailO: enjoyment of his property deserves greater 

wa:i:ght than Kerry's use and enjoynent of its p:roperty. As explained supra-in 

oonnection with our refusal to oonsider the diminution of Kwalwasser' s property 

value which Kerry's mining operations may cause-DER' s decision to grant or reject 

a pe:rm:it must not be based on any attempted balancing of the individual property 

rights of the interesteQ pri va~ parties. · · 
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On the other hand, we do not agree that Ker:ry' s mining-generated 

noise necessarily is a private nuisance l::ecause only one person, Kwalwasser, 

has corre forward to co~~ain about the noisee 'Ihere may be m:my ~ssible 

:reasons why there have been no other complainants about noise in this appeal; 

correspondingly, the willingness of other persons in the area to bear with 

highly obtrusive noise levels, for whatever reasons such p=>-rsons may have, 

would not imply DER must regard such noise levels as not constituting a public 

nuisance and there£ore l::eyond DER regulation. 

'Ihe PestatenEnt 2d of 'lbrts, §821B, defines a public nuisance as "an 

unreasonable interference with a right comrrcn to the general public" [a similar 

definition is given in Comtonwealth v. Baznes and Tucker, 303 A.2d 544 (Pa. Cltwlth. 

1973), rev' d on other grounds, 319 A.2d 871 (Pa. 1974) J. Serre of these public 

rights, e.g., to clean air and pure water, are enumerated in Article One, Section 

27 of the Pennsylvania Constitution. We believe that enjoynent of quiet, serene 

sur.roundings is another pubiic right. 'lhere is no reason why transients, e.g., 

.hikers, who noJ:Inally would not be expected to register:·.conplaints with the local 

auth:>ri ties, should be subjected to highly objectionable noise levels while in 

the area near the mine. M:>reover, DER has the power to reject penni ts which 

v.ould cause public nuisances, even in the absence of specific statutory auth:>rity • 

. cambria Cbal Coirpany v. DER, 1983 EHB 23. 'Iherefore we hold that DER can and should 

regulate .noise generation from KerJ:y's mining activities, to prevent such noise 

from unreasonably interfering with Kwalwasser' s right to quiet serenity, if DER 

finds the noise could be sufficiently loup and extensive to constitute a public 

nui.Sanc:e. If Ken:y' s mining Op:!rations on Phase 11 many hundreds of feet from 

Kwalwasser' s muse, or on even :rrcre distant Phases from Kwalwasser, can cause un­

reasonable noise disturbances at Kwalwasser's house, Ker:ry's mining-generated 

noises must be unrec;!.SOnabl y dist'lll:bing througmut the a:::mtllJili. ty surrounding those 
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o:t=erations, i.e., must be a public nuisance·. 'Ihe holding .imrrediately supra is 

consistent with the result in Baughma.n, supra, 'Wherein the Board detennined 

that DER had abused its discretion by not exami.ni,ng noise impact _before is~uing_ 

plan approvals for a proposed coal cleaning plant. Baucrhm:m (at note 11) also 

points out that until 1978 DER' s Bureau of Air Quality was titled the Bureau of 

Air Quality and N::>ise Control, and was regulating noise under DER' s general 

J?:Jwer to abate nuisance, 71 P .S. §510-17. 'Ihis power under 71 P. S. §510-17 has 

been affi.:rned by the Pennsylvania courts. Rvan v. DER, 373 A.2d 475 (Pa.Qnwlth. 

1977). 

We conclude that DER's failure to give any consideration to noise 

generation when reviewing Kerry's pe:rrnit application was an abuse of discretion. 

Before granting a pennit, DER is required to consider the possibility that the 

noise levels from operations under the pe:r:mi t will rise to the level of a public 

nuisance. DER should not grant a penni t which will cause a public nuisance. 

CDN::LUSIONS OF LAW 
;',, 

l. 'Ihe Board has jurisdiction over the parties and subject matter 

of this appeal. 

2. All issues other than those designated as issues 1 - 9, supra, 

are irrelevant to th.:!-s appeal and/or have been waived. 

3. DER did not abuse its discretion in failing to consider the 

:possible effects upon the appellant's property values caused by the :t=errni ttee 's 

mining operations. . . 
4. DER did not abuse its discretion in failing to give consideration 

to the appellant's special health problems \\hen it issued the :t=errnit. 

5. DER did not abuse its discretion by failing to require the consent 
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to entry of landowners whose lancls lie within the area generally covered by the 

po._rm:i t where increnental phase approval for mining on the FQrtion of the penni t 

covering those lands has not yet. been grail ted. 

6 ~ DER did not abuse its discretion in failing to require an over­

burden analysis or by failing to put its decision not to require such an analysis 

in writing. 

7. DER did not abuse its discretion by failing to consider the 

possible effect of traffic to and from the mine 1JFOn appellant's use and enjoy­

rrent of his property. 

8. DER did abuse its discretion by failing to consider the FQSsibili ty 

of requiring appropriate nonitoring by the penni.ttee of its co:rrpliance with the 

permit's dust control plan. 

9. DER abused its discretion in failing to give consideration to the 

passibili ty that noise generated by the mining operations may rise to the level 

of a public nuisance. 

10. DER should not grant . a penni t which will. ·cause a public nuisance. 

·. 

·. 
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WHEREFORE, this 24th day of January , 1986, Kwalwa.sser' s appeal 

is sustained. 'Ihe penni.t is st!Speilded and remanded to DER for action consistent 

with the foregoing discussion. 

ENVIroNMENTAL HEARIN3 BOARD 

Chai:r:In3Il Woelfling did not participate in this adjudication. 

DATED: January 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

·. 

For the Cbrmonw=al th, DER: 
Ward T. Kelsey, Esq. 
western Region 

For Appellant: 
FObert P. Ging, Jr. , Esq. 
Pittsburgh, PA 

For Per.rnittee: · 
Bruno A. Muscate1lo, Esq. 
Butler, PA 
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THIRO FL.OOR 
HARRISBURG, F"ENNSYL.VANIA 17101 

1717) 7B7-34S.3 
Maxine Woelfling, Chairman 
ANTHONY .I. MAZUL.L.O • .JR. MEMBER 
E:CWARO GER.IU.OY, MEMBER M. OIANE SMITH 

SECReTARY TC THE. BOARD 

IRA W. FAST 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RFSOURCES 

EBB Docket No. 85-298-W 

(Issued: January 24, 1986) 

OPINION AND ORDER 

Svnopsis: 

Appeal is dismissed pursuant to Rule 21.12~ for Appellant's repeated 

failure to c~mply with Board orders regarding the £~ling of a pre-hearing 

memorandum. 

OPINION 

By telegram dated July 22, 1985, Ira W. Fast notified the Board that he 

was challenging the Department of Environmental Resources' June 25, 1985 

forfeiture of certain surety and collateral bonds posted by Mr. Fast in 

connection with Mining Permits 1398-1, 1398-lCA, and 1398-2. As is the Board's 

practice, the telegram was docketed as a skeleton appeal and, on July 23, 1985, 

an acknowledgment and request for additional information was sent to Mr. Fast. 

The requested information was received by the Board on August 19, 1985. 

Pre-Hearing Order No. 1 requiring the submission of a pre-hearing 

memorandum by Mr. Fast on or before November 4, 1985, was issued by the Board on 

August 20, 1985. When Appellant failed to file his pre-hearing memorandum, the 

Board, by certified letter dated November 22, 1985, warned him that unless his 

uo 
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pre-hearing memorandum was filed on or before December 2, 1985, it could apply 

sanctions. This letter was returned, unopened, to the Board. Another certified 

letter, dated December 6, 1985, was sent to Mr. Fast, informing him that unless 

he filed his pre-hearing memorandum by December 6, 1985, the Board would apply 

sanctions. That letter was also returned, unopened. Because Mr. Fast was 

proceeding pro ~· the Board made yet another attempt to impress upon him that 

he had an obligation to file a pre-hearing memorandum. The Board has yet to 

receive any response, returned letter or otherwise, to its last certified letter 

of December 26, 1985. All of this correspondence was directed to Mr. Fast at the 

address indicated on his Notice of Appeal. 

The Board makes every attempt, within reason, to explain its procedures to 

appellants who are proceeding pro ~· The Board is also reluctant to dismiss 

appeals for failure to obey its orders, especially in matters such as the 

one before us where the Department bears the burden of vroof. But, continued and 

unexplained disregard for the Board's orders warrants dismissal of an appeal, 

under Rule 21.124, even in situations where the Department has the burden of 

proof. Elbe Contracting Company v. Commonwealth, DER, EHB Docket Nos. 85-109-G 

and 85-110-G (Opinion and Order issued August 29, 1985). 
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ORDER 

AND NOW, this ___ 24~t_h_. ___ day of January, 1986, the appeal of Ira W. Fast 

is dismissed. 

DATED: January 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Chief Counsel 
Western Region 

For Appellant: 
Ira W. Fast 
R. D. 1, Box 218 
Masontown, P~ 15461 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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WABO COAL COMPANY 

v. 

COMMONWEALTH 'OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARC 
ZZI NORTH SE:COND STRE:E:T 

THIRD F'L.OOR 
HARRISBURG, PENNSYLVANIA 17101 

1717l 787-3483 

EHB Docket No. 85-416-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

(Issued: January 24, 1986) 

Synopsis: 

OPINION AND ORDER 
SUR 

PETITION FOR SUPERSEDEAS 

M. DIANE: SMITH 
SCCRCTART TO TMC BQARO 

The Petition for Supersedeas ·is d~nied because there is little likeHhood 

petitioner will succeed on the merits. Petitioner has contended that the 

Department of Environmental Resources' ("Department") issuance to it of a 

compliance order pursuant to the Surface Mining Conservation and Reclamation Act, 

the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et seq., is a 

prohibited, retroactive application of that statute. The application of the 

Surface Mining Act is held not to be retroactive. The permittee is responsible 

for violations on its permit area, and partial bond release does not absolve it of 

responsibility for any violations on the permit area. 
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OPINION 

This appeal arises out of a September 11, 1985, compliance order issued by 

the Department to the petitioner, WABO Coal Company (hereinafter "WABO"), and 

Robert Barnhart, Sr., directing them to complete backfilling and remove toxic 

materials deposited on the area encompassed by Mining Permit 164-1 and Mine 

Drainage Permit No. 5470330 by November 9, 1985, and to revegetate the area in 

accordance with the applicable requirements by May 30, 1986. WABO filed a timely 

appeal of the order and a petition for supersedeas. It also challenged the 

Department's proposed civil penalties assessment for the violations encompassed by 

the compliance order. A conference call was held with the Board on October 21, 

1985, and the Board issued an order on October 22, 1985, scheduling a hearing, 

noting that WABO was withdrawing its appeal as it related to the proposed civil 

penalties assessment, and directing that the parties submit briefs on the issue of 

whether the Surface Mining Act or a predecessor statute regulating anthracite 

mining, the Anthracite Strip Mining and Conservation Act, the Act of June 27,. 

1947, P.L. 1095, amended, ("Anthracite Mining Act") was applicable to the instant 

proceeding. Following a hearing on November 4, 1985, an order denying the 

supersedeas was issued on November 8, 1985, with an Opinion to follow. 

The record established at the supersedeas hearing could easily obscure the 

applicable legal principles. It is replete with allegations of failure on the 

part of the Department to properly administer and enforce the permit 

requirements, as well as with contentions that personal conflict within the 

Barnhart family may have motivated the complaints to the Department which led to 

the Department's eventual discovery of the purported violations and issuance of 

the compliance order now before the Board. However sympathetic one may be to 

these facts, the matter must still be judged in light of Rule 21.78 and the 
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applicable case law. 

Rule 21.78(a) provides that: 

§21.78 Circumstances affecting grant or denial 

(a) The circumstances under which a supersedeas shall 
be granted, as well as the criteria for the grant or de­
nial of a supersedeas, are matters of substantive common 
law. As a general matter, the Board will interpret said 
substantive common law as requiring consideration of the 
following factors: 

(l) Irreparable harm to the petitioner. 
(2) The likelihood of the petitioner's prevailing 

on the merits. 
(3) The likelihood of injury to the public. 

The Board has previously ruled that a party seeking a supersedeas must satisfy 

all three standards enumerated in Rule 21.78(a). See Carroll Township Authority 

v. Commonwealth, DER, 1983 EHB 239, 240. However, it is not necessary to 

determine whether the petitioner will suffer irreparable harm or whether injury 

to the public will occur where the Department had no underlying authority to take 

the action at issue. Ny-Trex, Inc. v. Commonwealth, DER, 1980 EHB 355. The 

issue of Department authority is particularly relevant to this matter, since 

WABO's permit was originally issued under the Anthracite Mining Act, mining on the 

site was allegedly completed prior to the passage of the 1980 amendments to the 

Surface Mining Act, and the compliance order herein appealed was issued pursuant 

to the Surface Mining Act and the approved primary program enacted thereunder. 

The Department qf Mines and Mineral Industries issued a permit to WABO in 

1971 to conduct anthracite strip mining pursuant to the Anthracite Mining Act, 

and WABO submitted a $5000 bond as required. The piece of property to be mined 

by WABO was leased from Walter Barnhart, the uncle of Robert Barnhart, Sr., the 

president of WABO. The property contained pits which were opened and abandoned 
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without reclamation by a previous operator. The area encompassed by the mine 

drainage permit was approximately ten acres. 

The property was mined by WABO, beginning in late 1970 and continuing until 

the end of 1971. Robert Barnhart then worked construction until 1973 and resumed 

mining coal in 1974. He claims WABO terminated operations at the site in June, 

1976, although he admitted stockpiling coal on two areas within the permit area 

and selling it to Meadowbrook Coal Company and several other companies in 1980 

and 1981. This is substantiated by royalty checks to the heirs of Walter 

Barnhart. Equipment remained on the site until 1982, and WABO claims reclamation 

was completed in 1982-1983. 

Two of Robert Barnhart's sons, both of whom are alienated from their 

parents, testified that their father had left an open cut on the permit area, 

ostensibly for th~ purpose of avoiding having the Department declare the area 

abandoned, and that they had assisted·their father. However, they were unclear 

as to the exact dates. Their testimony was corroborated by one Glen Greenawald, 

who is the husband of Jane Barnhart, a daughter of Walter Barnhart and one of his 

heirs. Mr. Greenawald was also a friend of the late Walter Barnhart and was 

familiar with the site. 

The Department inspected the WABO operation in its active and reclamation 

phases. However, the Board was without benefit of the testimony of the inspector 

most familiar with the site, since he is deceased. Following inspections, the 

filing of completion reports relating to 1.5 acres within the permit area, and 

the publication of the required notices for bond release, the Department released 

$4700 of the $5000 bond posted for the site on September 13, 1983. The bond 

release application contained incorrect information regarding the identity of the 

property owners, listing Walter Barnhardt (sic) and Robert Barnhardt (sic). Aware 

74 



that Walter Barnhart was dead, the Department assumed the property passed to 

Robert Barnhart as joint owner and that notification of the property owner was 

unnecessary because he was the operator. 

Subsequent to the bond release, a compliance order relating to the 1.5 acre 

area was issued in June, 1984. The appellant complied with the order. Greenawald, 

however, contacted the Department in October, 1984, regarding responsibility for 

backfilling the site. Coincidentally, this was at the time Robert Barnhart's 

sons, Robert, Jr. and Michael, obtained consent from Walter Barnhart's heirs for 

a proposed mining operation on another portion of the property. The Department 

was unaware of the two unreclaimed areas within the permit boundary, one having 

volunteer growth of eight to ten years and the other having volunteer growth of 

two to five years. Presumably, at the time the Department discovered these 

unreclaimed areas, it became aware that the reclamation which formed the basis 

fo~·the bond release was on an area which was not within the permit and, 

therefore, not covered by the bond. 

The likelihood of success on the merits of this appeal turns in large part 

upon whether the Department's issuance of the September 11, 1985, compliance 

.order, given these facts, was an improper retroactive application of the 1980 

amendments to the Surface Mining Act. Under Pennsylvania law there is a 

presumption against retroactivit~ unless a statute or regulation clearly states 

on its face that it is to be given retroactive application. §1926 of the 

Statutory Construction Act, 1 Pa. C.S.A. §1926 and Pa. State Education 

Association v. DPW, 68 Pa.Cmwlth. 279, 449 A.2d 89 (1982). Merely because the 

facts pertinent to the application of a law or regulation came into existence 

prior to the effective date does not necessarily result in a retroactive 

75 



-operation. Mt. Rest Nursing Home, Inc. v. DPW, 73 Pa.Cmwlth. 42, 457 A.2d 600 

(1983). 

Appellants argue that the application of 25 Pa.Code §§88.115 (relating to 

completion of backfilling) and 88.119 (relating to covering of toxic material) to 

the instant situation is a proscribed, retroactive application of those 

regulations, since the mining activities allegedly terminated prior to the 

effective date of those regulations. The date that the extraction of the mineral 

terminated,that the sites were left open, or that toxic materials were left 

exposed is not g~rmane. The critical issue is whether the lack of 

reclamation and the exposure of toxic materials continued after October 10, 1980. 

There is unrebutted evidence that the unreclaimed areas exist on WABO's 

permit area and that they came into existence sometime subsequent to the issuance 

of WABO's permit in 1971. The presence of v~lunteer growth in the two unreclaimed 

areas indicates that one came into existence roughly iTh the time span of 1975 to 

1977, and the other 1980 to 1983. With respect to the toxic materials, it is not 

entirely clear when they were deposited, but it is clear that they presently 

exist. 

This situation is analogous to that in Commonwealth v. Barnes & Tucker Co., 

455 Pa. 392, 319 A.2d 871 (1974), wherein the Pennsylvania Supreme Court held 

that the Department's issuance of an order pursuant to the 1970 amendments to the 

Clean Streams Law, 35 P.S. §691.1 et seq., which required the abatement of a 

polluting discharge from a mine in which all activity had ceased prior to the 

effective date of the amendments was not a retroactive application of the law. 

The condition, the Court held, rather than the event which created it, was the 

critical issue. If the condition existed on and after the effective date of the 

amendments, the amendments were applicable. Here, as in Barnes & Tucker, the 



conditions--unreclaimed areas and uncovered toxic materials--are presently in 

existence and, consequently, the application of §§88.115 and 88.119 is not a 

retroactive application.l 

Two other issues must be addressed. Partial release of its bond by the 

Department, WABO suggests, somehow immunizes it from any responsibility to 

properly reclaim its permit area. The bonding scheme in the Surface Mining Act 

was never intended by the General Assembly to be the exclusive means of assuring 

compliance with the mining regulatory program. Just as the Department is not 

barred from using other enforcement remedies to compel compliance subsequent to a 

bond forfeiture, it is not prohibited from employing those remedies where bond 

release has occurred and violations are present, 52 P.S. §§1396.40 and 1396.20. 

Testimony was given by Robert Barnhart, Sr. that WABO was not responsible 

for opening the cuts which were the subject of the compliance order and, as a 

result, was not responsible for backfilling them. Mr. Barnhart's sons gave 

contrary testimony, but more importantly, the testimony of Bradley Elison, the 

Department's Compliance Specialist, establishes that these open cuts came into 

existence during the lifetime of WABO's permit. As permittee, WABO was and is 

responsible for conditions on its permitted area. 

Since WABO's appeal is focused on the Department's lack of authority to 

issue the order in question and it is, in light of the above, unlikely to succeed 

on the merits, it is unnecessary to address the other two elements necessary for 

1 Identical or substantially similar requirements were imposed on WABO under 
the predecessor statutes and regulations. For example, 25 Pa.Code §§77.92(f)(l) 
(relating to backfilling) and 77.92(f)(3) ~relating to burial of toxic materials), 
both·now repealed, were made applicable to permits issued under the Anthracite 
Mining Act by virtue of 25 Pa.Code §77.86, now repealed. No greater or more 
onerous standard of conduct in this respect has been imposed by the 1980 amend­
ments to the Surface Mining Act. 
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the issuance of a supersedeas. Ralph Bloom, Jr. v. Commonwealth, DER, 1984 EHB 

685. 

ORDER 

For the foregoing reasons, the November 8, 1985 denial of WABO Coal 

Company 1 s Petition for Supersedeas is affirmed. 

DATED: January 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Timothy Bergere, Esq. 
Central Region 

For the Appellant: 
Richard J. Wiest, Esq. 
WILLIAMSON, FRIEDBERG & JONES 
Pottsville, PA 

ENVIRONMENTAL HEARING BOARD 

~w . 
MAXINE WOELFLING,~ 
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N.:::-· 'nE'! i·7oelfling, Chairman 

COMMONWEALTH ·OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARC 
ZZI NORTH SEC:ONC STREET 

THIRC FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

1717) 7B7-34B3 
.• •r, "' .. ·. r~AZULLO • .JR. MEMBER 
~;..P."i.-\,·, C~i~..JUOY. ME.MB£R M. DIANE SMITH 

S£CFII:TAIIt\" TO TM£ 80AAC 

U. S. COAL, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCFS 

EBB Docket No. 85-413-W 

Issued: January 27, 1986 

OPINION AND ORDER 

Svnopsis: 

This appeal is dismissed because it was not timely filed and appellant has 

not shown sufficient facts to allow an appeal ~ pro ~· 

OPINION 

U. S. Coal, Inc. petitioned this Board on October 10, 1985 to allow an appeal 

~ pro ~ from a notice, dated June 3, 1985, from t~e Department of 

Environmental Resources (D~) of intention to forfeit certain bonds posted by U. S. 

Coal for its mining operations. In its Petition for Allowance of Appeal Nunc Pro 

Tunc, U. S. Coal alleged that it mailed to the Board a Notice of Appeal on June 6, 

1985, but the Board has no record of receiving this Notice of Appeal. DER filed a 

Motion to Dismiss U. S. Coal's petition on November 6, 1985. 

Because U. S. Coal, in its Petition for Allowance of Appeal Nunc Pro Tunc, 

raised a factual question as to whether t~is Board was responsible for its appeal 

not having been timely docketed, the Board, by Opinion and Order dated.December 13, 

1985, gave U. S. Coal an additional opportunity to show facts sufficient to allow 

an appeal~ pro~· Nevertheless, by letter dated December 27, 1985, U. S. 
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Coal informed the Board that it had no proof that the Board received the Notice of 

Appeal other than its standard procedure of mailing the original document directly 

to the Board's offices by ordinary, first class mail. 

For the Board to allow an appeal ~ pro tunc, the untimely filing of the 

Notice of Appeal must have been the result of fraud or a breakdown in the Board's 

procedure. Petricca v. DER, 1984 EHB 519; Soberdash Coal Company v. DER, 1983 EHB 

323. Moreover, the date of receipt by the Board is determinative of timeliness, 

and not the claimed date of mailing. Petricca v. DER, 1984 EHB 519. Thus, U. S. 

Coal has the burden of showing that this Board received its Notice of Appeal within 

the thirty day appeal period, and U. S. Coal has not met this burden. 

U. S. Coal has requested this Board to defer ruling onDER's Motion to 

Dismiss, pending the outcome of a proceeding between DER and U. S. Coal in the 

Bankruptcy Court for the Western District of Pennsylvania. The Board fails, 

however, to see the relevance of the outcome of the bankruptcy proceeding to the 

issue of whether fraud or a breakdown in the Board's procedure caused U. S. Coal's 

appeal to be untimely. This Board simply has no jurisdiction over untimely filed 

appeals, Rostosky v. DER, 26 Pa.Cmwlth. 478, 364 A.2d 761 (1976), and U. S. Coal 

has not shown any circumstances that would warrant the granting of an appeal ~ 

pro .E!!l£· 
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ORDER 

AND NOW, this 27th day of January ---- , 1986, the Petition of U. S. 

Coal, Inc., at EBB Docket No. 85-413-W, for Allowance of Appeal Nunc Pro Tunc is 

denied, and this case is dismissed. 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

EDWARD GERJUOY, MEMBER 

DATED: ,January 27, lg86 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Commonwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Joseph E. Altomare, Esq. 
Titusville, PA 
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GIOIA COAL COMPANY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 

ENYIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717} 787-3483 

Docket No. 84-211-G 

Issued: January 28, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRON1fENTAL RESOURCES 

ADJUDICATION 

By EdFard Gerjmy, Member 

Syllabus 

'Ibis appeal of a JER order directing a mine operator to replace a 

private water supply, mder §1396.4b(f) of ·the Surface .. Mining Act, 52 P.S. 

§1396.1 t?t ~., is ·dismissed. Alth:mgh the operator has provided a well to 

replace an affected spring, the well does not provide a source of water adequate 

in quantity for the purposes s~d by the original supply. ~Vhere the original 

water supply was shared ~y tw;) parties, each having control over access to 

the supply, the replacenent water supply must allow each party control of 

access to the supply as v.ell. The replacerrent supply provided by the mine 

OJ;erator allows one party's supply to be.. cut off through the unilateral action 
-

of the other party. 'Iherefore, the :replacerrent supply cannot be said to l::e an 

alternate source adequate in quantity. The mine operator must provide a water 

supply which enables each party to control their own supply. 



'Ihe replacement water supply which has been installed by the mine 

ot:erator is othenvise satisfactory however. It is sufficiently reliable 

and does not require excessive operating· and maintenance costs •. 'Ihe legis~. 

lature in enacting 52 P.S. §1396.4b(f) did not require that a replacement 

water supply require no rrore maintenance than the original source. 

FINDINGS OF FACT 

1. Appellant Gioia Cbal Cbrrpany ("Gioia") ot:erates a surface mine 

("the mine") in ~1harton 'Ibwnship, Fayette County, Pennsylvania, under Mine 

Drainage Pennit l:b. 3375&.'\163 ("the pennit"). 

2. 'Ihe Appellee is the Corrm:::mweal th of Pennsylvania, Depa.rtnent of 

Environrrental Resources ("DER"), which is the agency of the Cbrmonwealth ~ 

J;OWered to administer and enforce the Surface Mining Conservation and Recla-

nation Act, 52 P.S. §1396.1 et seq. ("SMCRA"). 

3. On June 8, 1984 DER ordered Gioia, under the authority of section 

4.2 of the SMCRA, 52 P.S. §1396.4b, to restore or replace the water supply at 

the residence of Allert and Ruth Novotnak ("the lbvotnaks") in Wharton 'Ibwnship, 

Fayette County. 

4. 'Ihis order was timely appealed by Gioia, under the above-captioned 

docket number. 

5. A hearing on the rrerits of this rra.tter was held on lbvember 13, 

1984. .. 
(). At the outset of this hearing, at the request of the parties, the 

Board orally consolidated the appeal at 84-211-G with a previously filed Gioia 

appeal docketed at 84-206-G, which was concerned with the sane issues as the 

appeal at 84-211-G; the appeals were consolidated under the above-captioned 

docket number. 
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7. Comrrencing on August 11,· 1981 and continuing to 1-..E.rch 3, 1983, 

Gioia conducted its mining activities at the mine as a subcontractor to a 

company named Mt. 'Ihor Minerals ("Mt. Thor"). 

8. On l-B.rch 3, 198 3, the penni t was transferred to Gioia, which 

thereafter operated the mine as the penni ttee, not as a subcontractor to 

~1t. 'lhor. 

9. For about seventeen years the N:>votnaks have owned a cottage in 

"Wharton 'IbWnship, Fayette County, in the neightorhood of the mine. 

10. Adjacent to the N:>votnaks 1 cottage is a cottage owned by Ethel 

.McGregor (".McGregor"). 

11. .Fonrerly the N:>votnaks and McGregor obtained their water supply 

from the sane source, a spring; they coo:I;Srated amicably in the use and rrain-

tenance of the spring. 

12. 'lhe spring ran into a cistern, to which were connected pi:p:s 

from each cottage (the N:>votnaks 1 cottage and McGregor's cottage) . 

13. · Each cottage had its own purrp, which pumped water from the ciste:m 

into the cottage. 

14. Mr. N:>votnak testified that the spring had been located on his 

property; l1cGregor believes the spring was located on the property line bet'Ween 

the tw::> cottages. 

15. No surveying evidence, whether supp::>rting or contradicting Mr. 

N:>votnak 1 s testim::>ny about the spring location, was offered at the hearing. 

16. 'Ihe N:>votnaks na.inly use their cottage in the summer and fall, .. 
but occasionally use it at other tines of the year. 

17. 'Ihe spring dried up sorre tine in August 1982. 

18. Shortly after the spring dried up, DER requested Gioia to replace 

the Novotnak and M::Gregor water supplies. 
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19. Gioia agreed to do so, after conversations with DER ins:r:ectors 

and without a forrral order from DER. 

20. At the hearing on the rrerits Gioia, though not explicitly 

admitting responsibility for loss of the spring, did not challenge the just­

ification for DER1
S original request to Gioia to replace the Novotnak and 

McGregor water supplies. 

21. After consultation with DER ins:r:ectors, Gioia decided to drill 

a ~11 which would replace the original spring. 

22. 'Ihe well was drilled on September 9, 1982, very soon after Gioia 

was requested to replace the spring. 

23. 'lhe well was drilled to a Clepth of 100 feet. 

24. 'Ihe well was drilled on McGregor 1 s pro:r:erty because M.r. Novotnak 

refused to give Gioia pennission to drive the well-drilling equi:prent onto the 

tbvotnaks 1 property; Mr. Novotnak did not complain to Gioia when he saw the 

-well being drilled on the McGregor pro:r:erty (Tr. 31). 

25. A pi:r:e runs from the well to the cistern· that previously had been 

supplied by the spring. 

26. 'Ihe ~11 contains a purrq;:>. 

27. 'Ihe purrp forces water from the well into the pipe rrentioned in 

Finding of Fact 25; and thence into the cistem.; a rrechanical float system in 

the cistem. activates the purrp when the water level in the cistem. drops to 

about half of its full value. 

28. 'Ihe float system operates 'inuch like the float controlling water 

flow in a toilet tank. 

29. Once the water reaches the cistem. from the well, the system of 

pi:r:es and purrq;:>s Clescribed in Findings of Fact l2 and 13 o:r:erates as previously 

to bring water into the tYO cottages. 



30. 'Ihe punp which deli-vers water to the Novotnak rottage from the 

cistern is energized from the main electrical !?Ower line into the lbvotnak 

cottage. 

31. 'Ihe punp which delivers water to the McGregor rottage from the 

cistern is energized from the main electrical !?OWer line into the McGregor 

rottage. 

32. 'Jlle pump in the well is energized from the main electrical power 

line into the McGregor rottage; the fuse J:ox for this main :power line is 

located inside the McGregor rottage. 

33. '!he electrical and nechanical design of the replacenent water 

supply installed by Gioia was not discussed with DER before installation, but 

was inspected by DER shortly after installation. 

34. At. the tirre, DER made no complaints about the installation. 

35. '!he well furnishes water of satisfactocy quality; the quantity 

of water available probably is greater than the spring regularly supplied. 

36. McGregor has had no problems with the replacerrent water supply 

since September 1984, when she returned from Florida to once again occupy 

her rottage. 

37. McGregor has had tenants in the cottage since the well was 

' 
drilled; none of these tenants has complained to McGregor about problems with 

the :replacenent water supply. 

38. DER issued the appealed-from order to Gioia because of conplaints 

from Mr. N:>votnak about the adequacy of .. the replacenent water supply. 

39. Mr. N:>votnak' s conplaints are as follows: 

a. As presently designed, if McGregor's electricity is 

shut off the pl.liip in the well will not operate and the N:>votnaks cai'llDt get 

any water. 
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b. As presently designed, if the float system installed 

in the cistem gets stuck in the full position, or otherwise fails to activate 

the well.pump when the cistem water level fal:lst the N:Jvotnaks will be unabl~ 

to get water. 

c. 'Ihe electrical wiring installed by Gioia presents a 

shock hazard. 

40. On at least one occasion, McGregor's electricity had been shut 

off by the electric power co:rrpany when the 1-bvotnaks wanted to occupy their 

cottage. 

41. 'Ihe float system in the cistem is of si:rrple and reliable design, 

but does require sarre maintenance. 

42. The float system operates satisfactorily, but occasional sticking 

of the float in the full :r;osition cannot be ruled out. 

43. If the cistern becanes e:rrpty because the well purrp has failed to 

operate, the pipes mnnecting the cistem to the 1-bvotnak and M::Gregor mttages 

also enpty and the purrps drawing water from the cistem to the mttages becone 

inoperative; re£illing the pipes is a tedious procedure which, for the Ibvotnak 

cottage, requires Mr. Novotnak to carry many bucketfulls of water several hundred 

feet. 

44. At the tine of the hearing, Mr. N:Jvotnak was 62 years old. 

45. 'Ihe well and the cistem float system, along with the necessary 

electrical wiring, were installed by a m:rrpetent mntractor hired and paid by 

Gioia; the wiring was done by a certified electrician. 

46. Gioia received a four year guarantee on the installation. 

4 7. Gioia has not escrowed any funds to cover necessary repairs on 

the water replacerrent system it installed, nor has Gioia escrowed funds to rover 

the electricity costs for operating the system. 
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48. Gioia has not been requested to escrow such funds. 

49. McGregor has been paying the electricity bill regularly in 

recent ncnths, and, intends to continue to do sb, without making any dem:mds 

on :NJvotnak for his share of the costs of running the pt.IJ:rp in the well. 

50. It is likely the float in the cistern Vl:luld becorre inoperative 

at tirres when the t.enperature was low enough to freeze the water in the cistern. 

51. For reasons of possible hazard to rren Vl:lrking on the purrp in the 

w:ll and associated wiring, the power conpany does not want to have the well 

pump energized by tw:J separate lines, one running from the main power line into 

the ].t:Gregor cottage, and the other running from the main power line into the 

NJvotnak cottage. 

52. One reason why Gioia connected the purrp in the well to the McGregor 

main pow:r line is that Mr.· N:lvotnak indicated he intended to turn off his 

electricity during those portions of the year when he did not expect to use 

his cottage. 

53. At the close of the hearing the Board declared its belief that 

this matter could and should be settled by agreement between the parties. 

54. On December 5, 1984, the Board issued an Order affirming its 

belief that the parties could and should settle this matter, but declaring that 

if the Board did have to adjudicate this matter the adjudication probably would 

inco:rporate the following terms: 

a. 'Ihe requirerrent that the electrical system installed 

by Gioia confonn to standards, as attested by a registered electrician. 

b. 'Ihe provision that Gioia nake a pre-payrrent of electric 

power costs to run the pump for a reasonable nurrber of years, with this pre-

payment to be divided in sene fair way between McGregor and NJvotnak. 
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c. The requirerrent that there be a rrechanism to prevent 

the power from being turned off when N::>votnak is using or seeks to use the 

newly installed well.· 

55. As of this date 1 nore than a year after issuance of our D:cern­

ber 5 1 1984 Order 1 the parties--though they have tried--have not been able 

to reach a settlenent. 

56. On March 121 1985 1 the electrical system installed by Gioia was 

insp:cted by J. R. Heinsberg 1 Regional Manager of the Middle D:partrrent Insp:c­

tion Agency 1 and certified as safe. 

57. DER has accepted Mr. Heinsberg' s certification as evidence that 

the electrical system installed by Gioia is safe and in compliance with require­

ments of the National Electrical Code (Board Ex. 1) . 

58. Since N::>veniber 13 1 1984, DER has received no conplaints from the 

N::>votnaks concerning rra.lfunctioning of the punp installed in the well or the 

float system in the cistern (Board Ex. 1). 

59. DER has stipulated that the adequacy of· the electrical system 

no longer is at issue in this litigation. 

60 .. DER has stated that it does not consider the reliability of the 

rrechanical appru:atus installed by Gioia to be at issue in this litigation. 

61. '!here was no evidence that the reliability of the rrechanical 

apparatus has been attainetl only via an inordinate rraintenance effort. 

62. 'lhere was no evidence that the electricity costs attendant upon 

op:rating the pump in the well were '\exeessive". 

63. M::Gregor has been paying the electricity bills without corrplaint. 

64. McGregor has not found it necessary to ask N::>-rotnak to pay his 

share of the electricity costs of operating the well punp 1 which costs are 

billed solely to McGregor (recall Finding of Fact 32). 
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65. DER has not specified how Gioia is to comply with the appealed­

fran order; according to DER, that is up to Gioia to decide (Tr. 104) . In 

prrticular, DER is not necessarily insisting that Gioia drill a nevl w:ll to 

serve just the 1\bvotnak cottage. 

OPINION 

'Ihe foregoing Findings of Fact make it quite clear that this :rratter 

should have been settled betvveen the parties, without need for adjudication by 

the Board. Nevertheless, for reasons which are not on the record, the parties 

have been unable to settle. Therefore, the Board must and does adjudicate 

this dispute. 

In essence our resolution of this matter rests on the construction of 

the SM:RA, 52 P.S. §1396.4b(f), which reads: 

(f) Any surface mining operator who affects 
a public or private water supply by contamination 
or diminution shall restore or replace the affected 
supply with an alternate source of water adequate 
in quantity and quality for the purposes served by 
the supply. If any operator shall fail to comply 
with this provision, the secretary :rray issue such 
orders to the operator as are necessary to assure 
compliance. 

It is undisputed that Gioia affected the original 1\bvotnak-McGregor spring, received 

a DER request to replace the 1\bvotnaks' and McGregor water supplies, and then 

proceeded to drill a w:!ll intended to serve as such replacement. Nevertheless, 

DER--after receiving complaints from the 1\bvotnaks but not from McGregor-determined 

that for the 1\bvotnaks the well Gioia had drilled (along with its arrangements for 

pl.lltping water to the cistem and thence to the rbvotnak cottage) was not "an 

alternate source of water adequate in quantity and quality for the pmp::>se served" 

by the original spring. DER' s appealed-from order to Gioia was the obvious conse-
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quence of the aforesaid DER detennination. We must decide whether DER's order 

was an abuse of DER' s discretion. vJarren Sand and Gravel, Inc. v. DER, 20 Pa. Crrwl th. 

186, 341 A.2d 556 (1975). The burden of· proof in this matter falls bn DER~ 

25 Pa.Code §21.10l(b) (3). 'Ib our knowledge, §1396.4b(f) has not been construed 

under any facts even rerrotely resembling those in the present appeal. The parties 

have waived the filing of post-hearing briefs, and therewith have not proposed 

any constructions of §1396.4b(f) for our consideration. 

'Ihe evidence shows that the well water supply, when flowing to the 

Ibvotnaks, assuredly is adequate in quantity and quality when corrpared to the 

water supplied the Ibvotnaks by the original spring. The evidence also shows 

that there are reasons why the well water supply may not prove to be quite as 

reliable as the original spring. These reasons are those stated in Findings of 

Fact 39a and 39b, which on the evidence we judge to be non-frivolous complaints 

by .Mr. Ibvotnak. .Mr. N::>votnak 's corrplaint 39c, though perhaps made by Mr. Ibvotnak 

out of serious conce:rn, now is seen to have been without merit in the light of 

Findings of Fact 56 and 57, a conclusion with which DER now obviously agrees 

(Finding of Fact 59). 

A. Reliability and Maintenance 

Insofar as the Ibvotnaks are conce:rned, the original spring required 

maintenance only of the ciste:rn, the pipe from the ciste:rn to the N:>votnak cottage, 

and the purrp which via this pipe delivers water from the ciste:rn to the Ibvotnak 

cottage. 'Ihe system installed by Gioia has introduced extra elerrents requiring .. 
maintenance, n.anely the well, the punp in the v.ell, the pipe from the w:ll to the 

cistern, the nechanical float system in the ciste:rn, and the electrical wiring, 

etc. , needed to energize and control the punp in the well. The first question 

we IrnJSt decide is whether this additional ·apparatus, which must be maintained and 

obviously has sone possibility of .failure, ~ ·~ irrplies that the -well system is 
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not an "alternate source of water adequate in quantity and quality" under 52 P.S. 

§l396.4b(f). 

we do not believe ·:the Legislature intended or expect~d ·that .. replacement 

rources of water conplying with §1396.4b(f) necessarily WJuld require no :rrore 

maintenance than the original source. The legislature must have been aware that 

many residences in Pennsylvania have a spring as primary water supply. When a 

spring must be replaced, a -well is likely to be the best replacement from the 

standpoint of the user. A well, with an attendant p1..l1Tp-which frequently is 

required, as this appeal illustrates--is likely to require rrore maintenance than 

the original spring. 'Ib construe §1396. 4b (f) as requiring that the replacenent 

"'Water supply need no rrore :maintenance than the original supply ~uld i.rrply that 

the legislature did not intend that §l396.4b(f) be a rerredy for museholds whose 

original water supply was a sp~ing which required little or no ffi3.intenance. we 

find this inplication absurd; the legislature is presumed not to intend an absurd 

result. 1 Pa.C.S.A. §1922(1). We conclude that a replacerrent water supply which 

requires :rrore maintenance than the original supply can be consistent with the 

requirements of §l396.4b(f). 

On the other hand, v.e doubt the Legislature intended that a replacerrent 

"'Water supply which (compared to the original water supply) is unreliable or needs 

excessive :rna.intenanc~ would satisfy the requiements of §1396 . 4b (f) • 'Ihe question 

becorres, therefore, whether the replacement water supply installed by Gioia can 

be chaxacterized as unreliable or as needing excessive rrai.ntenance. We find this 

question rnust be answ:red in the negative; certainly DER did not corre close to 

:rreeting the evidentiary burden required for an affinnati ve answer. J:espi te the 

N:)votnaks' conplaint sumnarized in Finding of Fact 39b, McGregor has had no prob­

lems with the replacerrent water supply (Findings of Fact 36 and 37) and the 
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NJvotnaks have not corrq;>lained abJut malfunctions since the hearing (Finding of 

Fact 58). In fact, DER no longer considers the reliability of the apparatus 

installed by Gioia to be at issue in this litigation. 'Ihere was no evidenc::e 

at the hearing that this reliability had been attained only via an inordinate 

maintenance effort. Similarly, there was no evidence that Gioia's replacerrent 

supply was excessively expensive for the NJvotnaks corrpared to the original 

supply because, e.g., the electricity bills now were very much greater than 

previously. In the first place, the bills are being paid by McGregor, from 

whose p:>w=r line the well pump is energized. rbreover, even if NJvotnak had to 

assurre the ~nses of paying the bills, there was no evidence that the electricity 

costs of operating the well purnp could be characterized as "excessive"; there 

was evidence that McGregor has been paying the electricity bills without corrplaint 

and without finding it necessarY to ask the NJvotnaks to pay their share. 

In sum, we conclude that relative to the NJvotnaks the replacerrent 

water supply rret the requrements of 52 P.S. §1396.4b(f) insofar as considerations 

of reliability, maintenance and operating costs are concerned. From these stand­

:p::>ints, the appealed-from DER order requiring Gioia to furnish a new replacerrent 

water supply for the NJvotnaks (in replacement of the replacerrent water supply 

already installed by Gioia) cannot be justified. We stress that this conclusion 

does not imply that the J:.bvotnaks (and/or McGregor) have no p:>ssible damage claims 

against Gioia; the replaoerrent water supply Gioia installed nay be somewhat less 

reliable and does require sorrewhat nore maintenance and operating costs. We are 

holding only that on the evidence present-ed these deficiencies, whether or not 

quantifiable in rroney damages, do not rise to a level warranting a finding that 

the replaoerrent water _supply Gioia installed failed to satisfy the requirements 

of §1396.4b(f). Danages against Gioia, if warranted, must be awarC!ed by the 

Court of Corrrrcn Pleas, not by DER or this Board. For similar reasons, we will 
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not order Gioia to make a pre-paynent to the N:>votnaks and/or McGregor (see Find­

ing of Fact 54b). While such a pre-paynent might :be a fair way to recorrpense 

the lbvotnaks and/or McGregor for ~ir damages; we do not: intend to decide 
t • • - • ·~ 

damages; indeed the record before us gives no basis for dete:rmi.ning damages, 

if any. 

B. Control 

'Ihe foregoing has dealt with the N:>votnak complaint sumrrarized in 

Finding of Fact 39b. We now tmn to the complaint stated in Finding of Fact 39a. 

In effect the N:>votnaks are complaining that they cannot assuredly control their 

own water supply; in particular, they cannot tmn on the electricity to the well 

purrp when they choose, but must rely on .l-tGregor to keep the well P'IJirP energized. 

We take this corrplaint of the N:Jvotnaks <j1..lite seriously. Previously 

the N:Jvotnaks had complete control over their ~ter supply, through their control 

over the electrical power to the pump bringing water to their cottage from the 

cistem. 'Ihey still control this pump, but no longer control the purrp delivering 

water to the cistem from the well. On at least one occasion, the power to the 

well pump had been cut off by the electric .power company when the N:>votnaks wanted 

to use their cottage. Although there was no evidence that such a cutoff has 

occurred rrore than rarely, the p::>ssibili ty of rrore frequent occurrences clearly 

exists, and will continue to exist with the present design of the replacerrent 

water supply. '!he problem for the N:>votnaks is compounded by the fact that the 

fuse box controlling the power to the well pump is located inside the M:Gregor .. 
cottage. 'lhus, even if McGregor has paid her eleetrici ty bills and has not asked 

the electricity supplier to cut off the electricity to her house, there w:mld be 

no way for Mr. Novotnak to get water to his cottage if McGregor (or her tenant) 

had departed the M:Gregor rottage leaving the fuse box switch in the off position. 
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We conclude that these just-stated facts rreet DER' s burden of showing 

that the replacenent water supply Gioia installed did not rreet the requirercents 

of §l39?.4b(g) with respect to the Novotnaks. Under this statute, the Novotnaks 

--who previously had total control over their water supply-were entitled to 

greater control than they presently have. · 'Ib be specific, We do not believe the 

Legislature intended that a replacercent water supply which might be cut off at 

any tine by the acts of another person should be regarded as an "alternate source 

of water adequate in quantity" under §1396. 4b (f) . 'Iherefore Gioia will have to 

nodify its present installation to ensure that Novotnak does have the requisite 

control over his water supply. 

VVhat nodification is to be made we leave up to Gioia, as does DER; nore-

over, again like DER, we do not see that the circumstances necessarily require 

Gioia to drill a new well serving just the Novotnak cottage, whose well purrp . . . 

~uld be energized solely from the Novotnak main power supply. We do not recommend 

the obvious solution of transferring the well purrp's power source from the McGregor 

main line to the N:>votnakrnain line,_ because this change· probably ~uld rrerely 

transfer the lack of control problem to McGregor from the Novotnaks (see Finding 

of Fact 52) • The equally obvious solution of having the well purcp energized 

jointly, from the McGregor and the Novotnak main power lines, has been regarded 

as impractical because of possible safety hazards to rren ~rking on the well purrp 

(see Finding of Fact 51). vle are not convinced, however, that the mind of man 

cannot solve this rather nodest technical problem. For exanple, we do not see 

'Why the power line to the well pump cann6't. run through a junction box containing 

a switch having three positions-connected to McGregor, connected to N:>votnak, 

and off, with the off .position capable of l:eing locked by soneone ~rking on the 

electrical system. Such a box, installed near the well and readily accessible to 

Mr. Novotnak, Mrs. McGregor and ~rkrren, seemingly ~uld satisfy control and 

safety requirenents. 
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'lhe irnrrediately preceding is just a suggestion, however, perhaps also 

impractical for reasons which presently escape us. We repeat, it is up to Gioia, 

not DER or this Board, to decide how to give the N:)votnaks their. required control. 

If no -way can be found by Gioia other than drilling a new well for the N:rvotnak.s 

alone, then such a new well will have to be drilled. We reoognize that having 

to drill a new well seems rather hard on Gioia, who promptly installed the present 

replacenent -water supply up:m DER1 s request, without argu:rrent or recourse to liti­

gation, and who put the well on McGregor 1 s property largely because of l:bvotnak 1 s 

uncooperati veness (Finding of Fact 24) . 'Ihe location of the well is not the l:asic 

source of the control difficulty which concerns us, however, and Gioia's good 

intentions cannot excuse the inadequacies of its installation; the control diffi­

culty sterns from Gioia 1 s system design, which energized a well pump intended to 

serve tw:J oottages from the main po\\er line to a single oottage, thereby alrrost 

guaranteeing control problems of the sort which have arisen. It is irrplicit in 

the imrediately preceding ruling that under the facts of this appeal an arrangerrent 

which enables N:>votnak to oontrol and rnaintain the well· purcp without having to 

enter the McGregor · oottage will comply with the requ:irerrents of §1396 . 4b (f) , e'lleil 

if such control and maintenance may require that Mr. l.'bvotnak. enter upon the 

M:Gregor property. 

'Ihe foregoing :ruling has ignored argurrents by Gioia, oontained in oorres­

pondence filed with the Board, to the effect that rights reserVed in the N:>votnaks 1 

property deed prevent McGregor from depriving the Novotnaks of control over their 

-water supply. 'lhese argurrents and associated evidence, e.g., the property deed, 

were not put on the reoord at the hearing, and the record has not been reopened 

to admit such material; in fact, Gioia has stipulated that no further testirrony 

need be taken and that the Board can adjudicate this rra.tter on the record before 
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us (letter from Gioia • s oounsel to the Board, dated December 11, 1985). Since 

Gioia also has waived its right to file a post-hearing brief (sane .I:Ecernber 11, 

1985 letter), v;e rule that issues oonceming the Novotnaks'. and McGregor• s 

respective rights to access and control the well water supply are not before us. 

Furthenrore, even if these issues had been put before us in proper fashion, we 

would not decide them, on the well-established basis that this Board does not 

detennine individual property rights. I:bnald T. Cooper and Kathleen Cooper v. 

DER, 1982 EHB 250. Once again, such detenn:inations are for Cb:rmron Pleas Court 

to wake, not DER or this Board. 

CONCLUSIONS OF :r...ruv 

1. 'Ihe burden of proof in this appeal falls on DER. 21 Pa.Cbde 

§21.101 (b) ( 3) . 

2. 'Ihe allegation that the electrical wiring installed by Gioia rep­

resents a sh::lck hazard is rejected as with::lut rrerit. 

3. 25 Pa.Code §1396.4b(f) requires that (oornpared to the original water 

supply) a replacement water supply not be nnreliable, or need excessively nore 

rraintenance, or be excessively nore expensive to operate. 

4. The replacerrent water supply Gioia installed, whose further replace­

ment is the subject .. of the appealed-from DER order, rret the requirerrents of Cbn­

clusion of Law ~. 3 supra. 

5. Conclusion of Law ~. 4, supra, does not inply that Gioia is not 

liable for damages to the ~votnaks (and;'or M::Gregor), but such damages, if 

-w-arranted, nrust be awarded by the Cburt of Cbmrron Pleas, not by DER or this Board. 

6. 25 Pa.CQde §1396.4b(f) does require that the user of a replacerrent 

water supply--who originally had corrplete oontrol over his supply-be able to 
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avoid having the replacerrent supply cut off at any tine by the acts of another 

person. 

7. The Board will not specify how Gioia is to rrodify its presently 

installed replacenent system so as to bring it into conpliance with the require-

rrent stated in Conclusion of Law 6, supra. 

8. Issues concerned with the N::>votnaks' and McGregor's respective 

rights to access and control the replacement water supply deriving from deeds 

and the like are not before this Board; if before this Board, we would not decide 

them because the Board does not detennine individual property rights. 

ORDER 

WHEREFORE, this appeal is dismissed; Gioia must furnish the N::>votnaks 

with a replacenent water supply which allows the N::>votnaks to control their supply 

in a fashion consistent with the al::ove Opinion. 'Ihe rrechanical reliability and 

electrical safety of the present installation is satisfactory, and need not be 

improved, but must not be worsened by any nodificatio~ introduced by Gioia in 

conpliance with this Order. 

ENVIRONMENTAL HEARING BOARD 

··~ 
DATED: January 28, 1986 

cc: Bureau of Litigation, Harrisburg, PA 
For the Commnwealth, DER: 

Diana J. Stares, Esq. , Western Region 
For the Appellant: 

Ibnald J. McCue, Esq. 
McCUE & WATSON, Connellsville, PA 
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BERMAN BOI..LINGER 

v. 

COMMONWEALTH ·oF PENNSYLVANIA 

ENVIRONMENTAL HEARING SOARC 
221 NORTH SE:CONC STRE:E:'T 

THIRC F'L.OOFI 
HARRISBURG. PE:NNSYLVANIA 17101 

(717) 787-3483 

: . . EBB DOCKEt NO. 85-400-W 

M. OIANE: SMITH 
SI:CRI:TARY 1"Q THE: BOAAO 

COMMONWEALTH OF PENNSYLVANIA 
DEP.AR'l'MENT OF ENVIRONMENTAL RF.SOURCFS 

Issued: February 4, 1986 

OPINION AND ORDER 

Synopsis: 

Pursuant to Rule 21.124, the Board dismisses an appeal for the Appellant's 

failure to comply with Board orders regarding the filing of a pre-hearing 

memorandum. 

OPINION 

On September 30, 1985, the Appellant, Herman Bollinger, filed an appeal 

with the Board contesting a compliance order issued by the Department of 

Environmental Resources (Department). The compliance order required Bollinger to 

cease the removal of material stockpiled on his non-coal surface mining operation 

in the Borough of Palmerton. 

The Board issued its Pre-Hearing Order No. 1 on October 1, 1985, requiring 

Appellant to file its Pre-Hearing Memorandum with the Board on or before December 

16, 1985. Upon Appellant's failure to file its Pre-Hearing Memorandum on the 

required date, notices were sent tq Appellant's counsel on two occasions 

(December 24, 1985, and January 15, 1986) ordering compliance wit~ the Board's 

Pre-Hearing Order No. 1. The Appellant neither requested an extension of time in 

which to comply with the Board's order, nor filed the required Pre-Hearing 
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Memorandum. Pre-Hearing Order No. 1 and the two notices sent to Appellant warned 

that sanctions, including dismissal, could be imposed by the Board under Rule 

21.124 for failure to comply with Board orders. 

Because the Department bears the burden of proof in an appeal of a 

compliance order, the Board is very reluctant to impose the sanction of dismissal 

for an appellant's failure to comply with its orders. However, in this case, the 

Appellant has ignored the Board's orders and made no attempt to prosecute its 

appeal. The Appellant bears the responsibility of prosecuting his appeal through 

the timely filing of pleadings or other documents required by the Board or the 

requesting of extensions of time, Etna Equipment and Supply Company v. DER, 1984 

EHB 607. 

ORDER 

WHEREFORE, this 4th day of February 1986, it is ordered that 

the above-captioned appeal is dismissed. 

DATED: February 4·, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Timothy J. Bergere, Esq. 
Central Region 

For Appellant: 
George T. McKinley, Esq. 
Jim Thorpe, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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Issued February 7, ]986 

OPINION AND ORDER 
SUR . 

PETITION FOR ATTORNEY'S FEES 

Synopsis: 

M. CIANE SMITH 
SE:CRI:TAR'Y' TO THE BOAPtO 

The Costs Act, 71 P.S. §2031 ~ seg., has no application to this 

proceeding; the Coi!Dllonwealth did not "initiate" an adversary adjudication in this 

matter. Rather, it responded to a request for action from the appellant. The 

Costs Act and the costs provision of the Surface Mining Conservation and 

Reclamation Act, 52 P.S. §1396.4(b), are statutes in pari materia and therefore 

must be construed together, if possible. 1 Pa. C.S.A. §1932. However, this does 

not mean that the Surface Mining Act 1 s provision must be construed in exactly the 

same fashion as the Costs Act has been. It is sufficient if the construction of 

the two statutes does not produce conflicting or inconsistent obligations for the 

parties to whom the statutes are addressed. 

Under the Surface Mining Act 1 s costs provision, an award o~ attorney 1 s fees 

can be made to a prevailing party or to one who, although not success·ful on the 

merits of its case, demonstrates exceptional circumstances, e.g., that the party 

had made a substantial contribution to a full and fair determination of the 
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issues presented or had served the objectives of the legislation in some 

substantial way. The Board defers a decision as to whether the appellant herein 

can be cha.racterized as a prevailing party pending receipt of briefs from the 

parties and oral argument. Where the matter has been dismissed as moot following 

a settlement by the parties, a determination of who is the prevailing party poses 

particularly difficult questions whiqh the Board is hesitant to address without 

the benefit of briefs. 

OPINION 

On October 10, 1985, the Board dismissed this appeal, which appellant had 

brought challenging DER's failure or refusal to modify a provision of appellant's 

mining permit. Several months after the appeal had been filed, DER did modify 

the permit as requested; therefore, the appeal was dismissed as moot, upon a 

motion to.that effect filed by DER. Within.a month following the dismissal, 

counsel for the appellant filed a petition for an award of attorney's fees, to 

which DER has responded. Before discussing the merits of the petition, a 

discussion of the facts underlying this matter is necessary. · 

The appellant has conducted surface mining operations under the authority 

of mine drainage permit fi357SM14 and mining permit /1419-6. By a letter dated 

May 23, 1983, DER informed the appellant--apparently in response to his 

request--that it would approve backfilling of the permit site to terrace, rather 

than to approximate original contour, upon receipt from the appellant of proof of 

publication of the proposed permit revision and an amended page of the mine 

drainage permit. On April 3, 1984, DER received the requested information. DER 

did not approve the permit revision, however; it avers that, as of April 3, 1984, 

the appellant was in violation of the Pennsylvania Surface Mining Conservation 

102 
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and Reclamation Act (Pennsylvania SMCRA), 52 P.S. §1396.1 et seg. Section 

1396.3a(d) of that Act provides: 

The department shall not issue any surface m~n~ng permit 
or renew or amend any permit if it finds, after investiga­
tion and an opportunity for an informal. hearing, that 
1) the applicant has failed and continues to fail to comply 
with any of the provisions of this act or of any of the 
acts repealed or amended hereby ..• 1 

In light of this statutory prohibition, DER contends that it was unable to 

approve the requested permit modification. On January 28, 1985, DER notified 

appellant of its position by letter directed to appellant's counsel. The instant 

appeal was taken from the January 28, 1985 letter. As noted above, however, DER 

eventually did approve th~~requested permit alteration, on August 21, 1985. The 

DER letter granting the approval does not set forth the reason for DER's reversal 

of its earlier position. 

There are two possible bases for an award of attorney's fees in this 

matter. The first of these, the Costs Act, 71 P.S. §2031 et seg., provides that: 

(a) Except as otherwise provided or prohibited by law, 
a Commonwealth agency that initiates an adversary adjud­
ication shall award to a prevailing party, other than the 
Commonwealth, fees and other expenses incurred by that 
party in connection with this proceeding, unless the ad­
judicative officer finds that the position of the agency, 
as a party to the proceeding, was substantially justified 
or that special circumstances make an award unjust. 
71 P.S. §2033(a) (emphasis added) 

The Costs Act provides the following definition of the phrase "substantially 
justified": 

The position of an agency as a party to a proceeding is 
substantially justified when such position has a reason­
able basis in law and fact. The failure of an agency to 
prevail in a proceeding, or the agreement of an agency to 

Section 609 of the Clean Streams Law, 35 P.S. §691.609, contains nearly 
identical language. 
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settle a controversy shall not raise a presumption that 
the position of the agency was not substantially justified. 
71 P.S. §2032. 

The Board recently has had occasion to construe section 2033(a), supra. In 

Clair and Vicki Hardy et al. v. DER, Docket No. 83-127-M (Opinion and Order dated 

June 4, 1985) we interpreted the phrase "initiates an adversary adjudication" to 

mean that the Costs Act is applicable only in those cases in which an agency 

takes, upon its own initiative, some action against a party. This construction 

is consistent with section 203l(c)(2) of the Act which provides that it is the 

intent of the General Assembly to "deter the administrative agencies of this 

Commonwealth from initiating substantially unwarranted actions against 

individuals, partnerships, corporations, associations and other nonpublic 

entities." 71 P.S. §203l(c)(2). It is apparent that the idea was to create a 

deterrent. to abusive exercise of prosecutorial power. 

In light of the foregoing, we conclude that the Costs Act has no 

application here. DER "initiated" no action giving rise to the instant appeal; 

rather, its decision not to modify the permit was taken in response to a request 

from the appellant. In this regard, the facts of this appeal parallel those at 

issue in Hardy, where the DER action appealed was a refusal to· order a 

municipality to revise its official sewage facilities plan upon a request by the 

appellants. 

An alternative basis for awarding attorney's fees in this appeal is found 

in section 1396.4(b) of the Pennsylvania SMCRA, which provides that: 

The Environmental Hearing Board, upon the request of any 
party, may in its discretion order the payment of costs 
and attorney's fees it determines to have been reasonably 
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incurred by such party in proceedings pursuant to this 
section. 2 

DER urges us to construe this provision in pari materia with the Costs Act, 

citing section 1932(b) of the Statutory Construction Act, which provides that, if 

possible, statutes in pari materia should be construed together. 1 Pa. C.S.A. 

§1932(b). While we agree that the two statutes are in pari materia, since they 

"relate to the same persons or things or to the same class of persons or things, 11 

we do not believe we are constrained to give the two statutes the same 

interpretation. 

First, we do not believe the requirement that. statutes in pari materia be 

construed together necessarily implies that the statutes be given identical 
·.~ ..... 

interpretations. In fact, the Statutory Construction Act requires us to construe 

such statutes together only "if possible." The intent of the Statutory 

Construction Act is satisfied so long as the statutes are not construed in a 

manner which would create conflicting or inconsistent responsibilities for the 

parties subject to the statutory provisions. Secondly, we note that the Costs 

Act, which was enacted after the Pennsylvania SMCRA provision in question, 

explicitly states that it applies "except as otherwise provided or prohibited by 

law." 71 P.S. §2033(a), supra. The legislature clearly did not intend that the 

Costs Act supersede preexisting statutes allowing for an award of fees and 

expenses. 

More importantly, the case law interpreting statutes, such as the 

Pennsylvania SMCRA, supra, allowing an award of costs, sets forth standards for 

making such an award which differ significantly from the prerequisites contained 

"This section" evidently refers to section 1396.4 as a whole, which deals 
with the grant and denial of mining permits and the posting and release of bonds, 
inter alia. ------
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in the Costs Act, i.e., that there be an adversary adjudication initiated by a 

Commonwealth agency whose position in the matter was not substantially justified. 

For this reason, we conclude it is more reasonable to interpret §1396.4(b) in 

light of the established case law precedents than as if its language were 

qualified by the subsequently enacted Costs Act. 

We are aware of only one decision construing the costs provision of the 

Pennsylvania SMCRA. That decision, Sheesley v. DER and Equitable Coal Co., 1982 

EHB 85 (Adjudication dated April 29, 1982), interpreted §1396.4(b) in light of 

federal environmental statutes containing similar provisions, i.e., the Clean Air 

Act, 42 U.S.C. §7607(f) and the federal Surface Mining Control and Reclamation 

Act (federal SMCRA), 30 U."S.C. §1270. Both of these statutes allow an award of 

the costs of litigation, including attorney's fees, when the court determines an 

award is "appropriate." The federal case law as of the date of the Sheesley 

decision permitted an award to the "prevailing party. 11 In addition, as Sheesley 

points out, under the federal law an award could be "appropriate" even if the 

party seeking it had not "prevailed," if that party had made a substantial 

contribution to a full and fair determination of the issues or had served the 

objectives of the legislation in some substantial way, regardless of the outcome 

of the case. Delaware Citizens for Clean Air, Inc. v. Stauffer Chemical Co., 62 

F.R.D. 353, aff'd 510 F.2d 969 (3rd Cir.l975). The Board concluded that, in 

general, costs would be awarded under §1396.4(b) only to a prevailing party, but 

refused to rule out the possibility that an unsuccessful litigant also could 

recover its costs. In such a case, however, exceptional circumstances would have 

to be shown. 

The federal case law in this issue has changed since the Sheesley decision 

was written. In Ruckelshaus v. Sierra Club et al., 463 U.S. 682 (1983), the 

106. 



Supreme Court rejected the idea that an unsuccessful party could recover its 

costs under the Clean Air Act, or under any of several federal environmental 

statutes, including the federal SMCRA, containing language identical to the Clean 

Air Act's costs provision. It held that under these statutes an award would be 

"appropriate" only if the party seeking it could be characterized in some sense 

as the "prevailing party." The court noted that it was not "necessary that the 

party be successful on all issues presented, but that it must, at a minimum, 

obtain some success on the merits. 

Despite the Ruckelshaus holding, we see no reason to disavow our conclusion 

in Sheesley that an award of costs can be made t6 other than a prevailing party 

where special circumstances warrant. Certainly we are not bound by the Supreme 

Court's interpretation of federal environmental statues, and we believe that in 

the absence of arguments to the contrary, principles of stare decisis should 

prevail. Moreover, we are aware of no special circumstances of the sort 

contemplated in Sheesley in connection with the instant matter. Rather, our 

focus here must be upon whether the appellant can be characterized as a 

"prevailing party" in this matter. 

We are aware of no cases, state or federal, construing the meaning of the 

term "prevailing party" where the case has been dismissed as moot. Under the 

Costs Act a prevailing party is one "in whose favor an adjudication is rendered 

on the merits of the case or who prevails due to withdrawal or termination of 

charges by the Commonwealth agency or who obtains a favorable settlement approved 

by the Commonwealth agency initiating the case." 71 P.S. §2032. This 

definition which, of course, does not apply directly to this matter, may provide 

guidance in deciding whether the appellant herein is a prevailing party and 

therefore entitled to attorney's fees. C.J.S., Costs §8, defines "prevailing 
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party" as "the party in whose favor the decision or verdict in the case is or 

should be rendered and judgment entered . • . A party may be the prevailing party 

although immaterial matters are decided against him or the other party is 

successful in defeating the larger part of his claim or has an affirmative 

defense decided in his favor." (Emphasis added.) C.J.S. also states: "In 

determining this question, the general result should be considered and inquiry 

made as to who has, in the view of the law, succeeded in the action." 

Both the Costs Act, which requires that the Board decide whether the 

Commonwealth's position was substantially justified, and C.J.S. contemplate that 

a determination be made as to the probable success on the merits of the party who 

is seeking an award of costs. Where the matter has been dismissed as moot, 

however, it seems inappropriate, and possibly inconsistent with principles of 

administrative finality, for us to reexamine the merits of the case, e.g., 

whether DER was correct in its contention that the appellant was inviolation of 

the Pennsylvania SMCRA as of January 28, 1985, the date it denied his request for 

permit modification. 

We are aware of only one decision which has addressed this rather difficult 

question; although the case did not involve a dismissal on mootness grounds, the 

circumstances were similar to those confronting us here. In Ford v. Selective 

Service System, U.S. Civil Service Commission, 439 F.Supp. 1262 (M.D.Pa. 1977), 

the plaintiff brought an action under the Freedom of Information Act, 5 U.S.C. 

§552, seeking disclosure of information. During the course of the litigation, 

the government released the requested information. The court held that in order 

for the plaintiff to obtain an award under the FOIA 1 s costs provision, 5 U.S.C. 

§552(A)(4)(E), he would have to show, at a minimum, "that the prosecution of the 

action reasonably could have been regarded as necessary and that the bringing of 
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the action had a substantial causative effect on the delivery of the 

information.''3 A plaintiff meeting this standard would be said to have 

"substantially prevailed." A standard of this sort eliminates the need for the 

courts to examine the unadjudicated merits of the action and avoids the 

implication that the court is inquiring as to the motives of the defendant (or the 

Commonwealth, in a case such as the instant one) in settling the matter. 

We do not decide at this time what definition should be assigned to the 

term "prevailing party" in the context of an appeal dismissed as moot after a 

settlement by the parties. Since the issue seems to be one of first impression 

and not free from difficulty, the parties are given an opportunity to submit 

briefs and present oral argument if they so desire. 

Although the court found that the plaintiff had met this criterion, it 
denied the request for costs on other grounds. 
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ORDER 

WHEREFORE, in light of the foregoing, it is ordered that within sixty days 

of this date the parties may submit briefs and request oral argument on the 

following issue: 

How should the term "prevailing party" be defined where 
the merits of the claim presented for adjudication have 
not been decided due to a dismissal on grounds of moot­
ness following settlement by the parties? 

DATED: February 7, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 

ENVIRONMENTAL HEARING BOARD 

'· 

~~ 
EDWARD GERJUOY, MEMBER 
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CO/HMONWEALTH OF PENNSYLVANIA 

ENYIRON:\IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

GEDRGE AND SHIRLEY WISNIEWSKI et al. 

Appellants 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

~vAIJIER KOHL and GREENE INDUSTRIAL LANDFILL 

Pennittees 

Docket No. 82-045-G 

Issued: February 7, 1986 

ADJUDICATION 

By Edward Gerjooy, M=rnber 

Syllabus 

'Ibis appeal o£ a solid waste penni t is sustained in part and dismissed 

in part. Appellants, landowners wh:> ·reside in the vicinity of the landfill for 

which .the penni t was issued, failed to . sustain their burden of proof, under 

25 Pa.Code §21.10l(c) (3) with regard to many of the issues raised. Insufficient 

evidence was presented to establish that there was a likelihood of groundwater 

c~timination presented by the landfill or that surface water run-off from the · 

landfill v.ould cause problems for the appellants. Although it was established 

that the driveway which provides access to the landfill presents a potential 

traffic hazard, appellants did not sustain their burden of showing that DER 
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failed to take this into consideration in issuing the pennit; nor did the 

appellants show that DER did not advise the appropriate state authority, the 

Pennsylvania Cepa.rt:nent of T.rans};X)rtation, of the PJtentially hazardous condition. 

'Ihe Board is aware of no legislation which grants DER authority to regulate 

traffic conditions. 

Appellants failed to sustain their burden of proof with regard to alleged 

past violations of the CollliDnweal th 1 s envirol:l!n?ntal laws on the part of the penni ttee" 

Under section 503 of the Solid Waste Managerrent Act, 35 P.S. §6018.503(c), DER 

may deny a pennit to an individual who has shown a lack of ability or intention 

to comply with the state 1 s envirol1Il'Ental laws or to an individual who has failed 

or continues to fail to comply with those laws. Appellants presented evidence 

indicating that the pennittee had been convicted of a violation of a township 

zoning ordinance; however, §503 (c) does not permit DER to take such violations 

into consideration. Although there was evidence to suggest that appellant had 

violated the Corrm::m'Weal th' s environrrental laws, appellants presented no evidence 

to indicate the subject matter of those apparent violations. Since §503 (c) is 

discretionary, i.e., DER need not deny a pennit automatically for any violation, 

the Board cannot conclude that DER abused its discretion in issuing the pennit 

without evidence indicating the nature of such violations. 

By failing. to address the issue of noise PJllution generated by the land­

fill in their PJSt-hearing brief, :Appellants have waived the issue. 

Appellants did sustain their burden of proof with regard to air PJllution 

resulting from dust created by traffic ori the driveway leading to the landfill. 

'Iherefore, the Board requires that the pennit be remanded to require the permittee 

to submit a rrore specific dust control plan and to appropriately rroni tor corrpliance 

with the dust control plan. 
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INTroDUCTION 

'Ihis is an appeal of the issuance of a solid waste permit; the appeal 

has been brought on behalf of several landowners who reside in the imrediate 

vicinity of the landfill for which the penni t was issued. 'Ihe appeal was filed 

with the Board on February 16, 1982, thirty days following publication in the 

Pennsylvania Bulletin of the fact of the permit's issuance. (12 Pa.Bull. 353; 

Saturday, January 16, 1982) • Several continuances have been granted during 

the course of this aweaJ., at the request of the parties, pending resolution of 

related litigation in the Erie County Court of Cornron Pleas, and subse<'fl.leiltly, 

the Corrm::>m.;ealth Court. Following a decision by the Court of Cornron Pleas that 

the penni ttee lacked legal access to the landfill, the Departrrent of Environrrental 

Resources suspended the permit with which this appeal is concerned. Accordingly, 

all proceedings in this appeal v.ere ·stayed pending resolution of the issue of 

access to the landfill. By a decree dated May 31, 1984, the Court of Cornron Pleas 

granted a private :road to the pennittee which allowed access to the site. Shortly 

thereafter the permit was reinstated by the departrrent, and the stay of proceedings 

in this appeal was lifted. A hearing on the rreri ts was conducted on April 10 and 11, 

1985. For reasons made obvious by our Findings of Fact 1 - 7 infra, the Order which 

follows dismisses this appeal as to all appellants except George and Shirley 

Wisniewski and Helen M:>rehouse, for failure to appear at the hearing and prosecute 

their joint aJ?Peal. 

FINDINGS . OF FACT 

1. 'Ihis is an appeal of solid waste penni t No. 101251 to Walter Kuhl 

and Greene Industrial Landfill ("permittee") for the operation of a Class I 

derrolition waste landfill in Greene 'Ibwnship, Erie County, PA. 'Ihe pennit was 

issued on December 22, ~981. · 
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2. 'Ihe J:ibtice of Appeal was filed by John E. Cooper, Esquire, on 

:tehalf of George and Shirley Wisniewski, of 6421 Wattsburg Rd., Erie, PA; 

Chester and Nancy Aleksandrowicz, of 8350 M:>rehouse Rd., Erie, PA; and Helen.· 

M:Jrehouse, of 6423 Wattsburg Rd., Erie, PA. 

3. On April 13, 1982, the Board received a withdrawal of appearance 

from Attorney Cooper; the withdrawal pertained only to representation of George 

and Shirley Wisniewski, however. 

4. On April 13, 1982, the Board received an ent:cy of appearance on 

behalf of George and Shirley Wisniewski from Howard L. Rubenfield, Esquire. 

5. On May 20, 1982, the Board received an Arrended t-Otice of Appeal 

stating that the "appellants" (who were stated to include the Wisniewskis, the 

Aleksandrowiczs, and Ms • MJrehol:lSe) "hereby appeal the issuance of [the al:x:>ve 

referenced penni.t] . " Attorney Rubenfield' s signature appears at the end of the 

Arrended 'Notice of Appeal, as "attorney for the appellants". 

6. 'Ihe hearing on the rreri ts of this appeal was scheduled for April 8-12, 

1985. On April 8, 1985 no attorneys appeared to represent any of the appellants. 

After a con£erence call arrong the parties, it was agreed that the Board w::>uld 

hold the hearing on April 10 and 11, 1985. 

7. On April 10, 1985, the Board received a t-Otice of Appearance on 

behalf of George and Shirley ~visniewski and Helen M:>rehouse from George M. Schroeck, 

Esquire. 'No withdrawal of appearance has been filed by Attorney Ruben field. 

Attorney Schroeck was present at the hearing and represented the interests of the 

Wisniewskis and Ms. M:>:rehouse. J:ib attorney represented the interests of the 

Aleksandrowiczs at the hearing. 

8. 'Ihe :r::epart:rrent of Envirormental Fesources ( "DER") is the agency of 

the Comrronweal th authorized to administer and enforce the provisions of the Solid 
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Waste Managerrent kt, 35 P.S. §6018.101 et seq., and the regulations promulgated 

therennder. 

9. 'Ihe Wisniewskis '. prol?erty abuts the penni tted land-fill area. (Tr. 6) 

10. .Ms. Ivbrehouse' s property is adjacent to the property which is used 

as the landfill. ( Tr. 7) 

11. 'lhe permittee obtains access to the landfill via: a "driveway" which 

rnns imrediately adjacent to the ~\Tisniewski property line. (Tr. 35-36) 

12. 'lhe driveway is about 5 to 10 feet from the Wisniewski house. 

(Tr. 35-36) 

13. 'lhe driveway abuts the property of Ms. Ivbrehouse. (Tr. 7) 

14. In order to enter the driveway, trucks must turn off of State Ibute 8, 

which runs in front of the Wisniewski house. (Tr. 8) 

15. 'Ihe t.Visniewski house is 35 feet from the edge of State Ibute 8. 

(Tr. 89) 

16. Traffic on State Route 8 generally travels at a rapid rate of speed. 

(Tr. 26) 

17. At the intersection of the landfill driveway and State Ibute 8 there 

is a blind curve. (Tr. 78) 

18. 'lhe grade of the driveway at its intersection with State Ibute 8 is 

quite steep. (Tr. 176) 

19. Due to the traffic speed, the blind curve, and the steep grade at 

the intersection, the driveway to the landfill presents a potential._ ~ic. hazard. 

20. Appellants presented no evidence concerning review of the safety of 

the driveway by the Pennsylvania I:Epartment of Transportation ("PennOOT"), either 

at PennOOT's initiative or upon referral from DER. 

21. 'Ihe driveway is constructed of gravel; no plans have been made to 

have it paved. (Tr. 172, 210) 
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22. Trucks traveling to and from the landfill on the driveway create 

substantial arrounts of dust. (Tr. 12, 116) 

23. 'Ihe permit for the landfill contains no special requirenents for 

dust control or dust noi:litoring; however, the permit application, which is in­

rorpora.ted into the permits, described rrethods for dust control, i .. e. , application 

of water, oil or sodium chloride. (Tr. 154; Crrwlth.Ex. A; Onwlth.Ex. B). 

24. lb credible evidence was presented to establish that use of oil or 

sodium chloride for dust control purposes w:mld result in groundwater contamination. 

25. lb credible evidence was presented to establish that operation of 

the landfill under the tenns of the permit is likely to result in groundwater 

contamination. 

26. The direction of surface water flow at the landfill site is away 

from the 1iJisniewski and MJrehouse residences. (Tr. 51, 141-143). 

27. Insufficient evidence was presented to establish the direction of 

groundwater flow in the vicinity of the landfill. 

28. 'Ihe water table in the vicinity of the landfill is encountered at 

quite shallow depths. (Tr. 140) 

29. It is probable that wastes placed three feet below the surface of 

the ground at the landfill would come into contact with groundwater. (Tr. 303) 

30. 'Ihe landfill is authorized to accept only Class I denoli tion waste, 

i.e., soil, :rock, stone, gravel, brick, block and concrete. (Onwlth.Ex. B) 

31. Only materials such as stone, concrete, soil, etc. will be placed 

in the first three feet of the landfill.· (Tr. 302). 

32. Placing materials such as stone, concrete, soil, etc. in the first 

three feet of the landfill was not shown to present a threat to the quality of 

the groundwater. 
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33. Fermi ttee Walter Kuhl has been convicted of a violation of a 

Greene 'Ibwnship zoning ordinance for unlawfully disposing of industrial waste 

in a gravel pit. (App.Ex. 3) 

34. DER' s answers to appellants' interrogatories state that DER has 

cited pennittee Walter Kuhl for violations of the Clean Streams Law, 35 P.S. 

§691.1 et seq. and that DER has initiated investigations and enforcerrEnt actions 

against Mr. Kuhl. (App .Ex. 1) 

35. Appellants presented no evidence to indicate the nature of the 

violations to which reference is made in DER' s answers to the interrogatories. 

36. Appellants' witness, Mr. Cavanugh, stated that there always is a 

noise pJllution problem in the operation of a landfill. (Tr. 117) 

37. Appellants' testirrony in support of their oontention that operation 

of the landfill -wJuld cause disturbing noise levels was wholly speculative. 

38. Appellants presented no evidence that noise from operation of the 

landfill ·would be audible above, e.g. , the noise from traffic on State Route 8. 

DISCUSSION 

Under the Board's rules, the burden of proof in a third party appeal 

of a pennit issuance falls upon the appellants. 25 Pa.Code §21.10l(c) (3). It 

is the appellants' burden to denonstrate that the J:epartrrent of Envirornrental 

Resources ("DE.R") in issuing the pennit, acted unreasonably, arbitrarily or 

capriciously or in violation of law. Board of Supervisors of Springfield 'Ibwnship 

v. Comronwealth, DER, 1982 EHB 104 (June '30, 1982). For the rrost part, we oonclude 

that Appellants failed to rreet their burden in this case. 

We .begin with the one issue upon which Appellants have sustained their 

burden, nanely the air pollution created by dust disturbance on the driveway leading 
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to the permitted landfill site. Access to the landfill is via a gravel driveway 

which abuts the Wisniewski and M;)rehouse properties. 'Ihe driveway lies five to 

ten feet from the Wisniewski house. Considerable unrebutted testirrony established 

that trucks traveling to and from the landfill along this driveway create significant 

arrounts of dust, which--given the driveway's proximity to the Wisniewski's horre--

rearonably can be expected to cause substantial discomfort and inconvenience. 

25 Pa.Code §75.33 (i) (1) (i), "Standards for Construction and Denolition 

Waste Disp:::>sal, " requires that Class I waste disposal facilities shall minimize 

and control dust at all times. §75.26 (h) (1), which contains general operating 

standards for sanitary landfills, provides that, to control dust, one or rrore of 

the following measures shall be irrplerrented: 

1) Paving of access roads and roads leading 
to the unloading area. 

2) Application of rroisture abrorbing chemicals 
such as calcium clrloride to roadways. 

3) Application of oil to the :rpadways. 

4) . Spraying water, as needed, on roadways. 

During the hearing DER took the position that the penni t need not contain a dust 

control plan because of the operational requirerrents in these regulations. 'Ihe per-

mit itself contains no special dust control requirerrents. 'Ihe permit application, 

which is incorporated by reference into the permit, provided that the pennittee 

WJuld irrplerrent dust control rreasures, "if dust control becorres a problem." (Crrwlth. 

Ex. A, p.8) 

Section 75.24 is entitled "General Standards for Sanitary Landfills." 

Although &:> titled, it enurrerates various requi:renents for pe:r:mi.t applications. 

Subsection (c) (3) provides that "A detaiied written operational plan shall be sub-

mi. tted to address the standards as specified in this chapter. " 'Ihose standards 

certainly include the dust control standards in §§75. 26 (h) ( 1) and 75.33 (i) ( 1) (i) . 

A statenent that the pe:r:mi.ttee will implement dust control rreasures "if dust control 

becorres a problem" can hardly be considered "a detailed written operational plan." 

Consistent with §§75.24 (c) (3), 75.26 (h) (1), and 75.33 (i) (1) (i), the permit application 
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should address the minimization of dust through both preventative and remedial 

IIEasures. And, the D:part:rrEnt should impose rroni toring conditions as appropriate 

to determine compliance. The permittee 1 s vagu= stateiiEnt in this case cannot be 

characterized as the detailed plan necessary to satisfy §75. 24 (c) ( 3) , nor can the 

:t;:ermittee 1 s obligation to comply with §§75.26 and 75.33 during the o:t;:erational 

phase substitute. 'Ihe n:partrrent corrmi. tted an abuse of discretion in accepting 

the pennittee 1 s dust control IIEasures as adequate. 

With regard to the rerna.ining issues raised by the Appellants, however, 

we are constrained to conclude that insufficient evidence was presented to make 

out a orima facie case of error on the part of DER. Appellants claim that DER 

abused its discretion in issuing the pe:rmi t wi tbout giving consideration to the 

traffic hazard presented by the driveway to the landfill. It was Appellants 1 

burden to substantiate this claim. '!he evidence on the record does suggest that 

the driveway poses a significant hazard. However, there is no indication that DER 

failed to give consideration to this fact.
1 

As we have previously held, where a 

significant traffic hazard is likely to be created by an operation for which DER 

is considering issuing a permit, DER should bring this possibility to the attention 

of the appropriate agency, e.g., the Pennsylvania n=partment of Transportation. 

'Ibwnship of Indiana et al. v. DER and Duquesne Light, 1984 EHB 1 (Januacy 3, 1984); 

Fobert Kwalwasser v. DER and Kerry Cbal Company, EHB DJcket N::>. 84-108-G (Adjudi­

cation dated January 24, 1986). We are aware of no authority which IDuld require 

IER to do rrore than make Penni:OT aware of the situation; DER is not errJFOwered to 

regulate traffic conditions.2 71 P.S. §501-1 et seq. Appellants, who had the 

1 
DER counsel stated at the hearing that DER had referred the issue of the 

traffic safety to the Pennsylvania D:partrrent of Transportation for comrent, but 
had received no response. N::> evidence concerning this assertion, pro or con, was 
put on the record. 'Iherefore we will not rule on the issue-which the parties have 
not addressed--whether DER should have insisted on obtaining a response from PennroT 
before finally issuing the permit. 

2 
At the hearing, the Board Member in charge expressed his sentiiiEnts that DER 

should not approve a penni t which IDuld give rise to an obvious traffic haza:i::'d. 'Ihese 
sentiiiEnts probably are IDrthy. However, we see no way for DER to deal with the traffic 
hazard problem other than by notifying PenniDT of a potential hazard. Nor do we see 
how DER can force .PenniOT to respond promptly to every such notification by DER. 
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burden, have not shown that DER failed to notify PennOOT of the possible traffic 

hazard. 'Iherefore, in the absence of indications to the contrary, we must presume 

that DER acted properly. DER's actions are entitled to a pres'l.liiption of regularity . 

.I::)el-Aware, Unltd. v. DER et al., 1984 EHB 178 (June 18, 1984). On this issue, 

Appellants have failed to rreet their burden of showing that DER abused its dis­

cretion. 

Appellants claimed that the operation of the landfill will contaminate 

the groundwater and that this will result in hann to the Appellants. Insufficient 

evidence was presented to establish the direction of groundwater flow, however, 

and the evidence conce:rning the possible contamination of groundwater from the 

placing of painted concrete blocks or other painted materials in the landfill was 

speculative at best. '!here was nothing to indicate that any such painted materials 

WJuld be placed in the landfill or that, even if they were, they actua,lly v.JOuld . 

contribute to groundwater pollution. Likewise, no evidence was offered in support 

of Appellants' contention that application of salt or oil to the driveway for dust 

control WJuld cause oontamination of the groundwater in the vicinity of the 

Wisniewski Vo.ell; the sole testirrony presented by Appellants on this issue does 

nothing rrore than restate this concern. :tbthing was offered to suggest the likeli­

hood of such contamination, the pathways by ".v.hich such contamination possibly could 

occur, or the like. . Ivbreover, DER' s witness stated that the channels on either 

side of the driveway would convey any dust controlling chemicals and oil away from 

the area of the Wisniewskis' well. 'Iherefore, we oonclude that DER did not abuse 

its discretion or otherwise err in granting the penni t without :irrposing additional 

requirements upon the permittee addressing possible groundwater oontamination. 

For s.llnilar reasons ~ reject Appellants' contention that surface water 

run-off from the landfill site will pose a problem. 'Ihe testirrony directed to this 
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issue established that surface water run-off will be controlled by means of a 

ditch surrounding the landfill which will convey the run-off away from the direc-

tion of the Wisniewski and MJreh:mse properties. 'Iherefore, we cannot conclude 

that DER erred in any respect with regard to this issue. 

Ap];:ellants had contended that noise PJllution was likely to be a 

problem during operation of the landfill. 'Ihe only testinony offered on this 

PJint was a single statement by Appellants' witness that noise often accorrpanies 

such operations. 'Ihis falls far short of what ~uld be required to meet the 

burden set forth, supra, in a case such as this. MJreover, at the tirre this 

testinony was offered the Board indicated to counsel for Appellants that if they 

desired to pursue this issue they would have to discuss it in their PJSt-hearing 

brief. 'Ih.e brief which has been filed on behalf of Appellants makes no mention 

of the noise issue, and we therefore deem it waived. 

Finally, Appellants contend that §503 of the Solid Waste Managerrent Act, 

35 P.S. §6018.503, precludes the issuance of a solid waste pel:rni.t to pel:rni.ttee, 

y"Jalter Kuhl. Section 503 provides, in relevant part: 

(c). In carrying out the provisions of tl'lis 
Act, the d.epa.rt:nEnt may deny, suspend, rrodify, 
or revoke any penni t or license if it finds 
that the applicant, pel:rni.ttee or licensee has 
failed or continues to fail to comply with any 
provision of this Act, the •.. Clean Streams 
Law, ••• the Air Pollution Control Act, . 

. the Dam Safety or Encroachnents Act, or any 
other state or federal statute relating to 
environmental protection or to the protection 
of the public health, safety and welfare; or 
any rule of the departrrent, or any order of the 
depart:rrent, or any condition of any permit or 
license issued by the depa.rt:rrent, or if the 
departrrent finds that the applicant, permittee 
or licensee has shown a lack of ability or 
intention to co:rrply with any provision of this 
act or any of the acts referred to in this 
subsection or any rule or regulation of the 
depa.rt:nEnt, or any condition of any pennit or 
license issued by the departrrent as indicated 
by past or continuing violations. 
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Appellants point to a conviction of Walter Kuhl for violation of a 

township zoning ordinance as support for their contention that Mr. Kuhl has a 

long histo:ry of non-compliance with the Comronv.eal th 1 s environnental laws. In 

addition, Appellants cite certain DER answers to Appellants' interrogatories 

which they claim indicate that 1-'Ir. Kuhl has a long violation histo:ry, which 

should have been taken into account by DER in its decision to issue the instant 

permit. 

While the evidence offered by Appellants is relevant, it is insuf­

ficient to establish that section 503(c), supra, should apply to preclude issu­

ance of the permit. Section 503 (c) does not allow DER to consider violations of 

zoning ordinances in determining whether a permit should or smuld not be issued. 

In addition, the answers to interrogatories 8, ll and 12 simply state that DER 

initiated investigations and enforcement actions against Mr. Kuhl; DER did not 

indicate what the results of these proceedings were. We cannot presurre that Mr. 

Kuhl violated the Corrrronwealth 1 s environrrental laws solely on the basis of such 

staterrents. 'Ihe answers to interrogatories 9 and 10 sllnilarly are inadequate 

to establish that DER should not have issued the permit to Mr. Kuhl. Even if 

'1.~ were to assurre that the violations rrentioned are established for our purposes 

by DER1 s answers to the interrogatories, section 503 (c) is discretiona:ry; under 

its te:rms DER is not required to autorratically deny a permit to anyone who ever 

has violated the Comronv.eal th 1 s envirorunental laws, as enurrerated in section 503 (c) . 

It is part of Appellants' burden to derronstrate that the violations are sufficient 

to warrant penni.t denial. No evidence was presented explaining the factual back­

ground of the clairred violations. Under these circumstances we cannot find that 

DER should have denied the permit on the basis of section 503 (c). 
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CONCLUSIONS OF LAW 

1. 'Ihe :Board has jurisdiction over the subject rratter of this appeal. 

2. 'Ihe burden of proof in this appeal is upon the appellants. 

3. DER abused its discretion in issuing the J?e:rmi t without requiring 

a rrore detailed dust control plan, and without ilrposing rroni to ring conditions as 

appropriate to determine corrpliance. 25 Pa.Code §75.26(h); §75.33(i) (1) (i). 

4. Appellant failed to rreet its burden of proof with regard to all 

issues other than that concerning dust control, i.e., with regard to the issues 

of traffic safety, surface water run-off, groundwater contamination, and the 

J?ermi ttee 1 s corrpliance history. 

5. DER does not have the authority to regulate traffic conditions. 

71 P.S. §51Q-l et ~· 

6. Under section 503 of the Solid Waste M3.na.gerrent Act, 35 P.S. 

§6018.503(c), DER is not entitled to consider violations of zoning ordinances 

in considering 'Whether to issue a permit. 

7. Section 503 of the Solid Waste Managerrent Act is discretionary; 

DER is not required to autorratically deny a permit to any person who has ever 

violated the ColTIIlDnweal th 1 s environrrental laws. 

ORDER 

WHEREFORE, this 7th. day of Feb.ruary , 1986, it is ordered that: 

1. 'Ihis awea,l is sustained with regard to the issue of dust control, 

and the penni t is SUSJ?ended and remanded to DER for action consistent with the 

foregoing Opinion. 

2. 'Ihe appeal is dismissed with regard to all issues raised by 

Appellants other than that addressed in paragraph 1 of this Order. 
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3. T.he appeal is dismissed with respect to Chester and Nancy 

Aleksancb:owicz. 

DA'IED: February 7, 1986 

cc: Bureau of Litigation 
Harrisburg 

For the Co:rmonwealth, DER: 
Howard J. Wein, Esq. 
~IIJestem Region 

For Appellant: 
George M. Schroeck, Esq. 
Sam:>ECK, SEGEL & MURRAY, P. C. 
Erie, PA 

For Pennittee: 
JanES E. Beveridge, Esq. 
McNELIS, BEVERIDGE & LUCHT 
Erie, PA 

ENVIIDNMENTAL HEARING BOARD 

MAXnm WJELFLING 
Cha.innan 

EI:WARD GERJU)Y 
M:mber 
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MAXINE ViDELFLING, CHAIRMAN 

EDWARD GER.JUOY, MEMBER 

EDWARD W. BEEDLE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
.221 NORTH SECOND STREET 

THIRD FL.OOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

: 

EHB DOCKET NO. 85-512-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Issued: February 14, 1986 

OPINION AND ORDER 

Synopsis: 

M. DIANE SMITH 
S£CRE:TARY TO THE I!IOARD 

This is an appeal of a compliance order issued by the Department of 

Environmental Resources ("Department") to the Appellant pursuant to the Oil and Gas 

Act, the Act of December 19, 1984, P.L. 1140, 58 P.S. §601.101 et seg. ("Oil and 

Gas Act") and §1917-A of the Administrative Code, the Act of April 9, 1929, P.L. 

177, as amended, 71 P.S. §510-17 ("Administrative Code"). The Department's motion 

to dismiss the appeal is granted because the appeal was not timely filed in 

accordance with 25 Pa. Code §21.52. 

•. 

125 



OPINION 

The Department, in a compliance order dated September 30, 1985, directed the 

Appellant, Edward W. Beedle, Jr. to plug an abandoned gas well on his property from 

which natural gas was allegedly escaping onto an adjoining property. The order was 

issued pursuant to §503 of the Oil and Gas Act and §1917-A of the Administrative 

Code. Beedle's Notice of Appeal indicates the order was received on "October 4 (or 

5). 11 The Notice of Appeal was received and docketed by the Board on November 22, 

1985. The Department has moved the Board to dismiss the appeal for untimely 

filing, and Appellant responded thereto. 

Rule 21.52 of the Board's rules of practice and procedure provides that the 

jurisdiction of the Board does not attach to an appeal from an action of the 

Department unless the appeal is. in writing and filed with the Board within 30 days 

after the appellant has received written notice of the Department's action. The 

Commonwealth Court, in a line of cases beginning with Rostosky v. Com. of Pa, DER, 

26 Pa.Cmwlth 478, 364 A.2d 761 (1976), has held that the failure to timely file an 

appeal in accordance with the Board's regulations deprives the Board of 

juristiction to hear an appeal. 

Since Appellant did not file its appeal with the Board during the mandated 

30 day appeal period, this Board is without jurisdiction to hear it and the appeal 

must be dismissed. 
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ORDER ---
AND NOW, this 14th day of February, 1986, it is ordered that the 

Department's motion to dismiss this appeal is granted, and the appeal of Edward W. 

Beedle is dismissed. 

DATED: February 14, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Henry E. Rea, Jr., Esq. 
BRANT, MILNES & REA 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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Maxine Woe1f1ing, Chairman 

E:OWARO G£R~UOY,ME:MS£R 

MT. THOR MIRERAI.S, INC. 

v. 

COMMONWEALTH OF PENNSYL.VANIA 

ENVIRONMENTAL. HEARING BOARD 
221 NORTH SE:CONC STRE:E:T 

THIRC. FL.OOR 
HARRISBURG, PE:NNSYL.VANIA 17101 

1717) 7B7-34S3 

. . 
EBB Docket No. 84-410-G 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

: Issued ·February 21, 1986 

Synopsis: 

OPINION AND ORDER 
SUR 

MOTION FOR SUMMARY JUDGMENT 

M. DIANE SMITH 
S£CFI£TARY TO THE. 80ARO 

DER's Motion for Summary Judgment, which the Board construes as a Motion for 

Judgement on the Pleadings under Pa. R.C.P. 1034, is granted. Appellant has failed 

to contest the factual basis for the DER order appealed, either in its Notice of 

Appeal or in its pre-hearing memorandum. The Board's rules, 25 Pa.Code §21.5l(e), 

provide that objections not raised by the Notice of Appeal may be deemed waived. 

Likewise, the Board's pre-hearing order notified parties that contentions not'set 

forth in the pre-hearing memorandum might be deemed waived. Appellant has failed to 

respond to the DER motion, despite the fact that the time period set for such 

response has passed. The Board concludes that the facts set forth in the order are 

deemed admitted. Appellant's contention that it cannot afford to comply with the 

DER order is not a defense to the order. Therefore, the Board holds that DER is 

entitled to judgment on the pleadings as a matter of law. 
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OPINION 

On June 8, 1984, the Department of Environmental Resources ("DER") ordered Mt. 

Thor Minerals ("Mt. Thor") to restore or replace the water supply at the residence 

of Albert and Ruth Novotnak ("the Novotnaks") in Wharton Township, Fayette County. 

An identical order was addressed to the Gioia Coal Company of Elizabeth, 

Pennsylvania ("Gioia"). The order was issued under the authority of section 4.2 of 

the Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq. 

("SMCRA"). 

Mt. Thor has appealed this order, at the above docket number. Gioia also has 

appealed, at Docket No. 84-211-G. A hearing on the merits of Gioia's appeal has 

been held, and that appeal has been adjudicated. Gioia v. DER, Docket No. 84-211-G 

(Adjudication dated January 28, 1986). At the hearing, Gioia did not contest the 

fact that its surface mining activities had affected the Novotnaks 1 water supply. 

Gioia did assert, however, that it already had satisfactorily replaced the 

Novotnaks 1 original spring water supply, in the form of a well which G~oia had 

drilled. The sole issue at the Gioia hearing, therefore, was whether this well 

really was an adequate replacement for the original spring under the requirements of 

the SMCRA.. Our adjudication decided that the well furnished water of acceptable 

quality and quantity, but that some features of the electric power supply needed to 

operate the well pump were not entirely satisfactory. Thus, we dismissed the Gioia 

appeal, and ordered Gioia to modify the objectionable features of its electric power 

supply arrangement. 

A hearing on the merits of the instant appeal has not yet been scheduled, 

however,·in large part because the parties have been engaged in settlement 

discussions. Apparently no settlement has been reached, because on November 20, 

1985, DER filed a motion to dismiss the appeal, followed--on December 4, 1985--by a 
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motion for summary judgment. The legal grounds argued by DER in these two motions 

are essentially identical; consequently we will regard the later motion for summary 

judgment as a substitute for--and a withdrawal of--the motion to dismiss. Our 

Pre-Hearing Order No. 2 in the instant appeal, dated December 26, 1984, advised each 

party that responses to a motion filed by another party are due within 20 days of 

receipt of the motion. This 20-day period exceeds the 10-day standard set in the 

General Rules of Administrative Practice and Procedure, 1 Pa. Code §35.179. 

Nevertheless, as of January 6, 1985, when preparation of this Opinion was initiated, 

Mt. Thor had not replied to either of DER's motions. Hence we deem that Mt. Thor 

has waived its opportunity to respond to DER's motion for summary judgment, and 

proceed to rule on that motion.1 

DER's appealed-from June 8, 1984 order "found and determined" that: 

A. Commencing on or before November 24, 1980 and con­
tinuing to March 3, 1983, Mt. Thor Minerals "(Mt. Thor") has 
operated a surface mine ("the surface mine") in Whar:ton Town­
ship, Fayette County under authorization of Mine Drainage 
Permit 3375SM63. .. 

B. Commencing on August 11, 1981 and·continuing until 
March 3, 1983, Gioia Coal Company ("Gioia") conducted mining 
activities at the surface mine as a subcontractor. On March 3, 
1983, Gioia transferred Mine Drainage Permit 3375SM63 to its 
own name and assumed a11 obligations and liabilities associated 
with the permit and the surface mine. Commencing on that date 
and continuing until the present, Gioia has operated the surface 
mine as the permittee and has conducted the mining activities. 

C. On or before August 27, 1982, Mt. Thor and Gioia, in 
operating the surface mine, adversely affected the private water 
supplies at the residences of Albert and Ruth Novotnak (the 
Novotnaks") ••• 

. 
1. On January 13, 1986, after preparation of this Opinion had been completed, 

Mt. Thor's response to DER's motion for summary judgment was received. We find 
nothing in this response of Mt. Thor's which would cause us to modify this Opinion 
as originally prepared. 
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E. Mt. Thor and Gioia have failed to restore or replace 
the affected water supply at the- Novotnaks' residence with an 

·alternate source of water adequate in quantity and quality for 
the purposes served by the supply. 

Mt. Thor has not contested the above findings. Its primary argument has been 

that it had executed an agreement with Gioia whereby Gioia was to have 

secured the transfer of Mine Drainage Permit 3375SM63 ("the permit") before January 

19, 1982. According to Mt. Thor, Gioia had not effected this transfer, and had 

operated the surface mine without Mt. Thor's authorization after January 19, 1982. 

Therefore, Mt. Thor argued, Gioia alone.was responsible for the loss of the 

Novotnaks' water supply, which loss (Mt. Thor alleged) occurred after January 19, 

1982. Mt. Thor's pre-hearing memorandum, filed May 9, 1985, primarily amplifies Mt. 

Thor's claim that Gioia's surface mining under the permit had not been authorized 

between January 19, 1982 and March 3, 1983. These allegations are insufficient to 

raise a valid defense to the DER order at· issue, however. Mt. Thor admits that it 

entered ~nto an agreement with Cioia and therein granted Gioia permission to mine 

under the authority of Mt. Thor's mining permit. Mt. Thor is simply complaining 

that Gioia breached this agreement by failing to provide the liquidated damages as 

agreed if Gioia failed to secure transfer of the permit by January, 1982. This 

alleged failure on the part of Gioia in no way excuses Mt. Thor from responsibility 

for harm that has occurred as a consequence of its subcontractor's use of its mining 

permit. Black Fox Mining and Development Corp. v. DER, EBB Docket No. 84-114-G 

(Adjudication dated April 29, 1985); John E. Kaites et al. v. DER, EHB Docket No. 

84-104-G (Opinion dated August 7, 1985). Contractual disputes between the permittee 

and its subcontractor are matters for resolution before the Courts of Common .. 
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Pleas,2 and not for this Board's consideration. Consequently, the factual 

allegations-of Mt. Thor concerning the alleged breach of its agreement with Gioia 

are insufficient to raise any issue of material fact. 

Mt. Thor also has argued that it lacks the funds to carry out the requirement~ 

of the order at issue. Its pre-hearing memo states: 

Mt. Thor is willing to immediately correct the Novotnaks' 
situation as soon as it receives the monies due it by Gioia 
from the liquidated damages provision of the Agreement and 
Amendment to the Agreement. 

Mt. Thor has affirmed this last statement in a motion for continuance pending 

settlement negotiations, filed November 12,-1985, wherein Mt. Thor declared: 

6. Mt. Thor realizes the damages done by Gioia Coal 
Company to the Novotnaks' property, and is doing everything 
possible to bring its litigation against Gioia Coal Company 
to a conclusion.. As soon as the litigation is concluded, 
and Mt. Thor receives the monies in the liquidated damages 
account, Mt. Thor will immediately do what is necessary to 
correct the Novotnaks' situation. 

7. Mt. Thor would have already corrected this situation 
but it has insufficient funds, in that Gioia Coal Company took 
the monies in the escrow account. 

Again, these statements fail to raise a valid defense to the DER order. The 

law of Pennsylvania on this point is clear. Financial inability to comply is not 

defense to a DER order. Ramey Borough v. Commonwealth, DER, 466 Pa. 45. 351 A.2d 

613 (1975). Mt. ·Thor is correct that the Supreme Court in Ramey Borough stated that 

in an enforcement proceeding the defense of inability to comply might be raised. 
. . 

351 A.2d at 616. Mt. Thor, however, fails to recognize that an appeal of a DER 

order to the Board is not such an enforcement proceeding. As the Ramey court 

stated: ."the appeal from the issuance of the order serves only to determine the 

2. The pre-hearing memorandum was accompanied by a copy of a complaint filed by 
Mt •. Thor against Gioia in the Westmoreland County Court of Common Pleas, asking for 
damages caused Mt. Thor by Gioia's allegedly unauthorized mining. 
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content and validity of the order." 351 A.2d at 615. Consequently, the allegations 

directed at the defense of financial inability fail to raise any material issues of 

disputed fact. 

In short, since Mt. Thor has not contested the factual bases of the DER order, 

has raised no material factual issues itself and has failed to state a valid legal 

defense to the DER order, we conclude that DER is entitled to judgment as a matter 

of law. 

ORDER 

WHEREFORE, this 21st day of February , 1986, DER's motion is granted 

and the above-captioned appeal is dismissed. 

DATED: February 21, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Commonwealth, DER: 
Diana J. Stares, Esq. 
Western Region 

For Appellant: 
Terry Jordan, Esq. 
GOLDBERG AND KAMIN 
Pittsburgh, P A 
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ADJUDICATION 
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SYLLABUS 

This appeal of three Depa~tment actions is dismissed. The Department did not 

abuse its discretion in taking any of the actions appealed herein. Termination of the 

interim status of Appellant, an operator of a hazardous waste disposal facility, was 

appropriate under 25 Pa.Code §75.265(z)(7) and the Solid Waste Management Act, 35 P.S. 

§6018.101 !! seq. The Department is required by §75.265(z)(7) to terminate interim 

status following an operator's failure to submit information necessary to complete .. 
processing of a SWMA permit application. 

Given the severe environmental problems existing at the site, the Department was 

fully justified in ordering the cessation of further disposal activities. Likewise, 
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given the continuing nature of the violations present, and the failure to effectively 

remedy them, suspension of the operator's solid waste permit was reasonable and 

appropriate. 

Actions taken by the Department at another waste disposal facility are not 

relevant to the adjudication of this matter. The issue before the Board here is 

whether the Department acted properly under the circumstances of this case. Moreover, 

even if the Department has not acted in the same manner with regard to two different 

facilities, laxity of enforcement does not make out a case of discriminatory 

enforcement of the laws. 

INTRODUCTION 

This is a consolidated appeal of three actions taken by the Department of 

Environmental Resources (the "Department") concerning a hazardous waste disposal 

facility owned and operated by Sechan Limestone Industries ("Sechan"). By a letter 

dated April 24, 1985, the Department terminated Sechan's interim status, which had 

been granted under the authority of the Solid Waste Management Act ( 11 SWMA"), 35 P.S. 

§6018.101 ~ seg., and Chapter 75 of the Department's Rules, 25 Pa.Code Chapter 75. 

In addition, on April 29, 1985, an administrative order was served upon Sechan, 

directing it to immediately cease disposal activities in a portion of the disposal 

facility known as the C-1 Cell. 

Sechan's appeal of the letter of April 24, 1985 was docketed at #85-162-G; the 

appeal of the April 29, 1985 order was docketed at #85-180-G. By an order dated 

May 10, 1985, the Board consolidated the two appeals at the former docket number. 
·. 

Shortly after the appeals were filed, Sechan petitioned for a supersedeas, 

alleging that cessation of operations would cause it irreparable harm through the loss 

of income and customers. The supersedeas was denied after a hearing, which was held 
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on May 3 and 6, 1985. No separate opinion was issued explaining the basis for the 

Board's decision; this opinion sets forth the reasons for the denial. The record 

developed during the supersedeas hearing has been made a portion of the hearing on the 

merits of this appeal, by agreement of the parties.l 

The Board has had occasion to issue two interlocutory decisions in this matter. 

On June 18, 1985, in response to the Department's motion for a determination of the 

burden of proof, the Board ruled that Sechan bore the burden of production and 

persuasion for any affirmative defense it intended to raise, including the contention 

that the cause of the contamination which admittedly exists at the site had been 

eliminated, and that the burden must be met by clear and convincing evidence. This 

determination was based in part upon section 611 of SWMA, 35 P.S. §6018.611. We 

herewith affirm this earlier ruling. As will become apparent in the discussion infra, 

little credible evidence was offered_in support of Sechan's affirmative defense. The 

burden assigned to Sechan simply was not met, even if we were to apply the usual 

standard, that the burden must be met by a preponderance of the evidence. Therefore, 

the "clear and convincing" evidence requirement did not figure in the adjudication of 

this matter. Finally, we note that our earlier ruling imposing this heavier burden 

upon Sechan under §6018.611 is consistent with section 901 of the Act, 35 P.S. 

§6018.901, which states that "the terms and provisions of this act are to be liberally 

construed, so as to best achieve and effectuate the goals and purposes hereof." 

The second interlocutory ruling dealt with the issue of federal preemption of 

the Pennsylvania hazardous waste management program under the authority of the federal 

Resource Conservation and Reclamation Act ("RCRA"), 42 U.S.C. §6901 ~ seg. We ruled 

that RCRA does not preempt state authority under SWMA and its associated regulations 

1 References to the transcript of the supersedeas hearing are designated "TR.SS"; 
references to the transcript of the hearing on the merits are designated "TR." 
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insofar as those provisions are applicable to this appeal. We affirm this ruling here 

as well. A brief discussion of the relevance of federal law to this appeal is 

contained in the opinion infra. 

Intervention has been granted to two additional parties: Slippery Rock Creek 

Clean Water, Inc., a citizens' group concerned with the quality of Slippery Rock 

Creek, which lies in the vicinity of Sechan's facility, and Armco, Inc., one of 

Sechan's customers and a generator of some of the wastes deposited at the Sechan 

facility. 

Following the close of the hearings the Board received several motions from the 

parties urging the consideration of additional evidence and testimony. The Board 

declined to permit reopening of the record; the record developed during the hearings 

is entirely adequate for reaching a determination of the issues raised in this appeal. 

For this reason documents appended to the parties' briefs which were not formally 

introduced into evidence have not been considered i~ the process of reaching the 

decisions embodied herein. 

FINDINGS OF FACT 

1. The Department of.Environmental Resources ("Department") is the agency of the 

Commonwealth authorized to administer and enforce the provisions of the Solid Waste 

Management Act ("SWMA"), 35 P.S. §6018.101 ~ seq. 

2. Sechan Limestone Industries, Inc. ("Sechan") is a Pennsylvania corporation 

whose principal place of business is R. D. #1, Portersville, PA 16051. 

3. Sechan owns and operated a facility located in Muddy Creek Township, Butler 
.. 

County, and Slippery Rock Township, Lawrence County ("facility"), which facility until 

May 10, 1985 treated and disposed of, inter alia, hazardous wastes by landfilling. 

4. The disposal of the solid wastes commenced after September 6, 1979, when the 
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Department issued Solid Waste Permit No •. 300705 for the operation of the facility and 

the disp.osal of solid waste pursuant to the Solid Waste Management Act, the Act of 

July 31, 1968, P.L. 788, 35 P.S. §6001 et seq. ("Act 241"). 

5. On February 15, 1980, the Department amended Solid Waste Permit No. 300705 

to include a 34.2 acre area specifically designated as areas "A" and "C" for the 

disposal of waste. 

6. This appeal involves two discrete areas, the C-1 Cell or Pit ("C-1 Cell") 

and the C-2 Cell or Pit ("C-2 Cell"). 

7. The C-Area initially qualified for interim status as a treatment and 

disposal facility for hazardous waste pursuant to Section 3005 of RCRA, 42 U.S.C. 

§6925, and also qualified for interim status in accordance with 25 Pa.Code 

§75.625(i)(3), for Sechan submitted a timely Part A Hazardous Waste Permit Application 

and notification of hazardous waste activity pursuant to 25 Pa.Code §75.267. The 

United States Environmental Protection Agency assigned the Facility identification 

number EPA I.D. PAD002860377. 

8. Sechan 1 s Part A ~pplication estimated that Sechan landfilled 900,000 tons of 

chrome bearing sludge ("D007") from steel mills and 50,000 tons of emission control 

• dust sludge from the electroplating of steel ("K061") annually. D007 and K061 are 

hazardous wastes. The process design capacity of the landfill was indicated to be 800 

acre feet. The application also stated that Sechan performed off-site mixing ("T04") 

of cement baghouse waste with D007 waste for stiffening purposes prior to the 

transportation to the facility. 

9. The Part A application was subsequently amended by Sechan to include 

additional hazardous wastes. 

10. In response to the original Part A application, on October 6, 1981, EPA 

issued to Sechan a document entitled Conditions of Operation During Interim Status. 
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The Conditions of Operation were subsequently amended by EPA on four occasions to 

permit the disposal of additional hazardous wastes. The Conditions of Operation 

During Interim Status document does not specify groundwater concentrations for 

hazardous constituents. 

11. By letter dated March 17, 1983; Sechan was notified by the Department's 

Bureau of Solid Waste Management ("BSWM"), pursuant to 25 Pa.Code §75. 265(z)(6), to 

submit a Part B Hazardous Waste Management Permit Application for Area "C" by 

September 17, 1983. 

12. Sechan has not submitted to DER a Part B Hazardous Waste Permit application 

for area "C". 

13. By a letter dated April 24, 1985, the Department notified Sechan that its 

interim status would be terminated and that its solid waste permit would be suspended 

as of May 10, 1985. In addition, the letter directed Sechan to cease accepting all 

solid waste for storage, treatment, p~ocessing or disposal purposes as of May 10, 

1985. 

14. Sechan's appeal of the Department's April 24, 1985 letter has been docketed 

at EHB Docket No. 85-162-G. 

15. On April 29, 1985 the Department issued an order to Sechan directing the 

immediate cessation of solid waste disposal operations in the C-1 pit. 

16. Sechan's appeal of the April 29, 1985 order was docketed at EHB Docket No. 

85-180-G and subsequently consolidated with the appeal at 85-162-G. 

17. Sechan commenced disposal activities in the 2.47 acre area identified as the 

C-1 Cell about August, 1981, ceased these activities after the contamination was 

dis~overed, and recommenced disposal in the C-1 Cell on April 24, 1985. (See finding 

of fact 27.). 

18. Sechan commenced disposal activities in the C-2 Cell in September, 1983. 
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19. Sechan terminated the disposal of hazardous and residual wastes in the C-2 

Cell on May 10, 1985. Sechan has exceeded the final permitted elevations at the C-2 

Cell. (TR. 154-56). 

20. The C-1 Cell has not been filled to its original design and permitted 

capacity. 

21. Neither the C-1 Cell nor the C-2 Cell was constructed so as to incorporate a 

leachate withdrawal system between the waste and the liner. 

22. Neither the C-1 Cell nor the C-2 Cell was constructed so as to incorporate a 

leachate detection zone beneath the liner. 

23. Neither the leachate withdrawal system nor the leachate detection zone was 

required by the Department at the time Sechan's Facility was permitted by the 

Department. Such design features are, however, now required in order for a hazardous 

waste facility to obtain a solid waste ?ermit from the Department. 

24. Land disposal of hazardous waste is generally considered to be the least 

favored method of disposal. This is due to the problems associated with constructing 

adequate disposal facilities. (TR.SS 285). 

25. In accordance with the requirements contained in 25 Pa.Code §75.265(n}(1), on 

or about September 21, 1981, Sechan ~ubmitted to the Department a groundwater 

monitoring program. The original groundwater monitoring wells as approved were wells 

9A, 9B, 10, 11, 11A, 12, 13, 15 and 16. 

26. Pursuant to 25 Pa.Code §75.265(n)(3-6), Sechan has installed groundwater 

monitoring wells for the area "C". 

27. In the course of reviewing the data from the groundwater monitoring wells, 

the Department discovered that the groundwater quality had been affected in several of 

the monitoring wells, and by letter dated July 11, 1983, the Department notified 

Sechan that it had observed evidence of contamination in elevated levels of sulfate, 

140 



specific conductance, chloride, sodium and chromirim. 

28. By letter dated July 11, 1983, the Department requested that Sechan submit a 

plan for the assessement and abatement of the groundwater problem at the C-1 Cell at 

the Sechan Landfill in accordance with 25 Pa.Code §75.265(n)(l5). 

29. Earthen or clay liners leak, i.e., transmit fluids, as a general rule. 

(Tr.SS 286, 333, 402-03). 

30. The rate at·which an earthen liner will transmit fluids is a function of the 

amount of fluid head on the liner and the permeability of the liner material. (Tr. 

351, 407). 

31. The greater the fluid head, the greater the rate of flow through the liner 

will be. (Tr. 353). 

32. Sechan's expert, Dr. Bushnell, agrees that the materials of which the liner 

of the C-1 Cell are constructed transmit liquid at some rate. (Tr.SS 286). 

33. Figures obtained via laboratory permeability testing are often much lower 

than figures obtained in actual field observations of permeability of liners. Field 

permeabilities are often ten to one thousand times greater than the figures obtained 

in the laboratory. (Tr. 359, 366). 

34. Factors which may influence the permeability of liner material include the 

lack of uniformity due to the presence of rocks and clods of earth and cracking due to 

exposure to the elements, e.g., freezing or drying. (Tr. 363-65). 

35. For the purpose of estimating the effective field permeability of a liner, 

there is little likelihood of obtaining a representative sample from a small, e.g., 

one foot square, sample from the liner as constructed in the field. This is due to 

the small probability of encountering any of the larger rock fragments, clods of earth 

and cracks which may be present in the liner as a whole and which can have much higher 

permeabilities than the rest of the liner. (Tr. 363-65). 
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36. The reduced likelihood of obtaining a representative sample of a liner by 

taking a small sample for laboratory analysis is likely to be one of the factors which 

contributes to the sizable discrepancy between laboratory and field permeability 

values. (Tr. 363-65). 

37. Poor compaction of liner material is another possible cause of increased 

liner permeability. (Tr. 369-70). 

38. Poor compaction may result from improper moisture content of the liner 

material during construction. Generally, liner material should be placed in the 

disposal cell in a moist condition. (Tr. 357, 369). 

39. Poor compaction may also result from the use of improper equipment for 

compaction. Equipment which concentrates a great deal of weight on a small area is 

preferable to equipment which distributes weight over a larger area. (Tr. 369-72). 

40. Use of bulldozers may not achieve optimum compaction due to the fact that 

the treads on the equipment tend to distribute the weight of the machinery over a 

fairly large area. (Tr. 371). 

41. The presence of rocks and clods of earth in liner material may also 

contribute to poor compaction; their presence causes uneven distribution of the weight 

of the compacting equipment which can cause increased permeability in the immediate 

vicinity of the rock or clod. (Tr. 374-76). 

42. In the construction of a liner it is generally preferable to place the 

liner material in the cell in lifts of a few inches in thickness. The thinner the 

lift, generally the better the compaction will be. (Tr. 371). 

43. The C-1 and C-2 cells were constructed in an area of Sechan's property 

where Sechan previously had conducted limestone mining operations. (Tr.SS 58). 

44. Sechan employed blasting to remove overburden and limestone during the 

course of its surface mining operations. (Tr.SS 499). 
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45. The C-1 and C-2 cells are constructed with single liners made up of on-site 

material~ i.e., naturally present glacial till and overburden remaining after the 

mining operations were completed. (Tr.SS 123, 478-80). 

46. The liner material contains gravel, sand, silt and clay. In addition, 

pieces of rock as large as twelve inches across are present in the liner material. 

(Tr. 183-84; Sechan Ex.6). 

47. The liner material was placed in the cell in lifts approximately five or 

six inches in thickness. (Tr. 430, 476). 

48. On at least some occasions the liner material was placed in the cell in a 

dry condition. (Tr. 433). 

49. The liner material was spread in the cell using bulldozers with cleated 

treads. These treads tear up the material over which they are driven. The bulldozers 

also were used for the purpose of compacting the liner·material. (Tr.SS 472). 

SO. Final compaction of the liner material was achieved by dri~ing over the 

lifts with rubber-tired earth-moving equipment. (Tr.SS 163). 

51. The thickness of the liner varies between five and twenty feet. (Tr. 482, 

513). 

52. The C-1 Cell was constructed during 1980 and between May and August of 

1981. During the winter of 1980-81 the cell was not covered and remained exposed to 

the elements. (Tr. 469-70). 

53. There is approximately a two-foot drop in elevation from the northeast to 

the southwest corners of the C-1 Cell. (Tr. 457, 472, 802). 

54. The C-1 Cell is not constructed of exactly the same type of material as the 

C-2 Cell; material for construction of the liners of the two cells came from different 

areas of Sechan's property. (Tr. 478-80). 

55. Field permeability tests were conducted during construction of the liners 

1~ 



in the "C" area. (Tr. 604-08). · 

56. None of the samples from the "C" area dated May 20, 1980 and August 6, 1980 

can be identified as having been obtained from the liner for the C-1 Cell. (Tr. 605, 

613-14). 

57. Values for permeability were not obtained for the samples of November 11, 

1980 identified as possibly having been taken from the C-1 Cell. (Tr. 618-620; Sechan 

Ex.18). 

58. Values for permeability were obtained for two samples which were identified 

as having been obtained from the C-1 Cell on May 11, 1981. These samples indicate 

permeabilities of .63 x 10-7 and .96 x 10-7 em/sec. (Sechan Ex.18). 

59. No samples for permeability testing were taken after May of 1981 although 

construction of the liner did not conclude until late summer of 1981. (Sechan Ex.lB; 

Tr. 622-23). 

60. The permeability samples were collected via a procedure which obtained an 

eighteen by three inch tubular sample from the uppermost portion of the liner. Of 

this eighteen-inch-long sample, only a four-inch segment actually was tested. The 

testing was conducted after the moisture content of the sample had been altered, the 

sample had been compacted, and all rocks greater than one quarter of an inch in size 

had been removed. (Tr. 591, 597-99, 611). 

61. Laboratory permeability values obtained from four inches of the top 

eighteen inches of two samples of the liner cannot be said to be representative of the 

permeability of the liner for the entire 2.47-acre C-1 pit area. 

62. No field permeability tests were conducted for the C-1 liner. 

63. It is doubtful that the true permeability of the C-1 liner material has 

been determined from the available information. (Tr. 390-92). 

64. It is difficult to assuredly conclude that the rate of flow through the C-1 
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liner is 1 x 10-7 em/sec and it is likely that the liner material does not have a low 

permeability. (Tr. 390-92). 

65. The uppermost aquifer in the vicinity of the C-1 Cell is the Clarion 

aquifer. (Board Ex.l: Report of Bushnell and Bushnell). 

66. The Clarion aquifer flows under the C~1 Cell and toward the west, 

outcropping at the boundary between Sechan's property and McConnell's Mill State 

Park, in the vicinity of Slippery Rock Creek. (Sechan Ex.1; Board Ex.1: Report of 

Bushnell and Bushnell; Tr.SS 275). 

67. A plume of contamination from the C-1 Cell has reached the Clarion aquifer. 

It can be expected to travel in the direction of groundwater flow. (Board Ex.1: NUS 

Report). 

68. The wastes placed in the C-1 Cell are very high in chromium. (Tr. 491). 

69. Wastes placed in other disposal cells on Sechan's property, e.g., the C-2 

Cell, do not contain levels of chromium as high as those placed in the C-1 Cell. 

(Tr.SS 491). 

70. The plume of contamination contains high levels of chromium, and lies 

within 2500 feet of Sechan's disposal activities. (Sechan Ex.3a; Board Ex.10). 

71. The federal drinking water standard for chromium is 50 ~g/1. 25 Pa.Code 

§75.265, Appendix II. 

72. Sechan's expert estimated flow rates in the Clarion aquifer as 6 to 27 

ft/day, but DER's expert believes that the flow rates may be lower. (Board Ex.l: 

Report of Bushnell & Bushnell; Tr. 796). 

73. Evidence of chromium contamination of the aquifer was first available in 

June or July of 1983, when data from Well 16 showed levels of chromium at 880 ~g/1. 

Well 16 is located immediately adjacent to the C-1 Cell. (Sechan Ex.1; Sechan Ex.3a; 

Tr.SS 78). 
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74. In February 1984, the first data was collected from Well 14A, which is 

located approximately due west .3:nd downg-r:adient of the C-1 Cell. (Sechan Ex.3a) • 
.. 

75. The average chromium concentration in Well 14A in February, 1984 was 15,600 

~g/1. (Sechan Ex.1; Sechan Ex. 3a). 

76. The level of chromium in Well 14A has dropped significantly since February 

1984, but it remains in excess of federal drinking water standards. The average 

concentration for July 1985--the last date for which data was presented--was 800 ~g/1. 

(Sechan Ex.3a). 

77. Wells 14B and 16E likewise continue to show average concentrations far in 

excess of drinking water standards, i.e., 380 and 590 ~g/1 respectively for July 1985, 

two years after the contamination of the aquifer first was detected. (Sechan Ex.3a). 

78. In general, the levels of chromium detected in the wells have decreased 

since mid-1984. (Sechan Ex.3a). 

79. This trend has not been uniform, however. Well 14B, for example, which is 

located several hundred feet to the west of the C-1 Cell in the general direction of 

groundwater movement, has shown an inconsistent pattern of increasing and decreasing 

concentrations of chromium over the past two and a half years. (Sechan Ex.3a). 

80. Well 16B, which was located immediately adjacent to the C-1 Cell and within 

the expected path of the plume of contamination, was destroyed during the replacement 

of a portion of the liner of the C-1 Cell in March of 1985. It was not replaced. 

Well 16B had shown the highest levels of chromium contamination of any of the wells. 

(Tr.SS 84, 244). 

81. The well farthest from the C-1 Cell in a downgradient direction, Well 19D, 

has shown levels of chromium in excess of federal drinking water standards on two 

occasions during the one-year period that it has been monitoried, i.e., 110 ~g/1 in 

May 1984, and 170 ~g/1 in September 1984. (Sechan Ex.3a). 
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82. The ponds which lie to the southwest of the C-1 Cell have shown levels of 
·,_ 

chromium well in excess of the federal drinking water standards on several occasions 

since monitoring of the ponds began in 1980. (Sechan Ex.3a). 

83. It is likely that the ponds are recharged by water from the Clarion aquifer 

and therefore, that the levels of chromium in the pond represent contamination from 

the C-1 Cell which has migrated through the aquifer. (Board Ex.1: NUS Report; Tr.SS 

397). 

84. The data from the ponds, from Well 19D and from Well 14C suggest that the 

extent of the plume of contamination may be considerably greater than that postulated 

by Sechan's expert, Dr. Bushnell. (Board Ex.1: Maps lA - lD). 

85. It is not possible to determine the farthest extent of spread of the plume 

of contamination since there are no monitoring wells downgradient of or between points 

where chromium in excess of the federal drinking water standards already has been 

detected. (Tr.SS 448-49; Sechan Ex.l; Sechan Ex.31). 

86. The decrease in the levels of chromium in the wells in general can be 

attributed to Sechan's pumping activities. 

87. Pumping causes clean water from other parts of the aquifer to be drawn into 

the wells producing a diluting effect which contributes to.the decrease in chromium 

levels. (Tr.SS 326-27, 391). 

88. This decrease in chromium does not necessarily indicate, however, that the 

source of the contamination no longer exists. 

89. There is insufficient data to determine the rate at which dilution is 

occurring. 

90. Based upon the available data, the most that can be concluded is that the 

chromium in the groundwater in the vicinity of each well is being removed at a faster 

rate than it is entering the groundwater in the vicinity of that well. 
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91. While there appears to be a decrease in the extent of the plume of 

contamination as monitored by the existing wells, there is a significant possibility 

that those wells have not been and are not monitoring the entire plume. 

92. Pumping of a well within an aquifer will produce a "cone of depression" 

within the aquifer, i.e., a lowering of the water table in the vicinity of the well. 

(Tr. 692). 

93. Cones of depression are capable of altering the direction of groundwater 

flow, thereby possibly containing the spread of a plume of contamination. (Tr. 

691-92). 

94. The evidence concerning cones of depression created by the pumping of the 

wells at the Sechan site is inconclusive. 

95. Dr. Bushnell estimated, based upon the observations made during a draw down 

test, that the cone of depression for Well 14A was approximately 600 x 1100 feet in 

area and that for Well 14B it was approximately 300 to 350 feet, i.e., that it 

extended as far as Well 14C. (Tr.SS 290-92, 305; Tr. 725-26). 

96. Dr. Bushnell's estimates of the size of the cones of depression are based 

upon the assumption that the rate of pumping was constant. (Tr. 726). 

97. The rate of pumping of these wells during the day to day operation of the 

Sechan facility is not constant but varies with the hours the facility is in 

operation, weather conditions, whether there is enough water in the well to pump, and 

the failure to the eiectrical pumping equipment. (Tr.SS 212-13). 

98. No data showing the actual rates of pumping per well are available. (Tr.SS 

215, 383; Tr. 562). 

99. Dr. Bushnell's estimates of the extent of the cones of influence of the 

wells are based upon his observations during a single draw down test. No other actual 

testing to determine the extent of the cones of depression has been conducted. (Tr. 
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724-26). 

100. Dr. Bushnell stated that the plume of contamination is coextensive with the 

cones of depression created by the pumped wells. (Tr.SS 305). 

101. It is not possible, based upon the available data, to determine whether the 

cones of depression created by the pumping of the wells are coextensive with the plume 

of contamination, since the extent of the plume cannot be determined. 

102. Since it is not possible to determine whether the cones of depression are 

coextensive with the contaminant plume, it is difficult to conclude that the pumping 

of the wells has completely contained the plume. 

103. The levels of chromium in Well 21B have been higher than those in wells 

closer to the C-1 Cell during the same period of monitoring, despite the fact that 

some·of the wells closer to the C-1 Cell were being pumped. This fact indicates that 

the pumping is not containing all of the contaminant plume. (Tr.SS 452-53; Sechan 

Ex.3a). 

104. The elevation of the bottom of the C-1 Cell is above the water level in the 

Clarion aquifer. (Board Ex.l: NUS Report; Sechan Ex.19). 
. . 

105. The water level in Well 22B, located to the east and upgradient of the C-1 

Cell, is substantially above the bottom of the C-1 Cell. (Tr. 389, 440; Board Ex.!: 

NUS Report). 

106. The water level in Well 22B suggests the possibility that the C-1 Cell lies 

within a saturated zone and that groundwater is entering the cell from the east. 

(Board Ex.l: NUS Report; Tr. 388). 

107. In April of 1985, Well 22C was drilled between Well 22B and the C-1 Cell. 

(Tr.SS 441, DER Ex.P). 

108. The water level in Well 22C is lower than the elevation of the base of the 

C-1 pit. (Tr.SS 441). 
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109. Well 22C is approximately four feet deeper than Well 22B (Tr. 732). 

110. It is unclear whether the casing in Well 22C is slotted. (Tr. 732-34, 

788-89; Board Ex.1: well logs; DER ex.P). 

111 .. It is likewise unclear whether the casing in Well 22B is slotted. (Tr. 

732; Sechan Ex.19; Board Ex.1: well logs). 

112. If the casing in a well is not slotted, the well measures the water 

pressure in the strata into which the bottom of the casing has been inserted, and 

bears no relation to the water content of overlying formations. (Tr. 789). 

113. In order to determine whether or not Wells 22B and 22C are picking up the 

same groundwater, it would be important to know whether the two wells are in fact 

constructed in the same manner. (Tr. 733). 

114. It is not possible to determine, based upon the record before the Board, 

whether Wells 22B and 22C were constructed in the same manner. 

115. It is possible that groundwater is entering the C-1 Cell from the east, in 

the vicinity of Wells 22B and 22C. 

116. Some of the wastes deposited inthe C-1 Cell contain as much as 80 percent 

water; the waste was pourable or soupy. (Tr. 487-89). 

117. There is a well located within the C-1 Cell which has been referred to as 

the C-1 Well. (Sechan Ex.19). 

118. The presently existing C-1 Well is a replacement of an earlier well which 

was destroyed during ·replacement of a portion of the liner in the fall of 1984. (Tr. 

763). 

119. The present C-1 Well penetrates the liner of the C-1 Cell by approximately 

two .feet. (Tr.SS 385). 

120. The C-1 Well is not pumped but collects water simply by drainage. (Tr. 

750). 
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121. In January of 1984 ten feet of.water was present in the C-1 Well. Tr.S? 

385). 

122. In April of 1985 two and a half feet of water was present in the C-_ Well. 

(Tr.SS 385). 

123. As of August 1985 there was usually one to two feet of water presen~ in 

the C-1 Well. This water is removed by bailing on a daily basis. (Tr. 768, Sechan 

Ex.20). 

124. One foot of water in the C-1 Well is equivalent to about one and a half 

gallons. (Tr. 800). 

125. The decrease in the amount of water in the cell can be attributed in part 

to the placement of an earthen cap on the C-1 Cell. (Tr.SS 394; Tr. 678-80). 

126. The earthen cap is approximately two feet thick and is constructed of the 

same material as the liner of the C-1 Cell. Therefore, it is not impermeable. ( Tr. 

138, 254-57, 742). 

127. The cap on the C-1 Cell has cracks and one-foot-deep erosion gullies on it 

which are likely to increase the permeability of the cap. (Tr. 130, 137, 799). 

128. During the period between May 22, 1985 and May 31, 1985, a rainfall of 2.34 

inches occurred in the vicinity of the Sechan facility. During this same period the 

level of water in the C-1 Well rose by four-tenths of a foot. Much of this water 

entered the C-1 Cell by penetrating the cap. (Tr. 741-42; Sechan Ex.20: well record 

for the C-1 Well). 

129. The rise of four-tenths of a foot during the period from May 22 to May 31, 

1985 could represent the infiltration of several thousand gallons of water across the 
. 

surface area of the C-1 Cell. (Tr. 804-08). 

130. Between May 31, 1985 and July 25, 1985, the level of water in the C-1 Well 

dropped by approximately one and one half feet. 
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131. It is likely that the level of water in the C-1 Well represents the amat' t. 

of fluid head present on the liner across at least a portion of the C-1 Cell. Tr. 

757). 

132. It is unlikely that the C-1 Well drains the entire C-1 Cell. (Tr. 750, 

815-18, 821-26). 

133. Removal of a few gallons of water per day from the C-1 Well cannot remove 

all of the water from the C-1 Cell. (Tr. 809-10, 833). 

134. There is a fluid head present on the liner of the C-1 Cell. 

135. The liner of the C-1 Cell is saturated (Tr. 802, 441-42). 

136. Liquids travel more readily through a liner which is saturated than 

through one which is not saturated and at a rate proportional to the amount of fluid 

head. (Tr. 353, 356, 416). 

137. The decrease in the water level within the C-1 Cell between May 31, 1985 

and July 25, 1985 is attributable to generalized liner leakage. 

138. Sechan conducted a truck wash operation in the southwestern corner of the 

C-1 Cell from August 1981 to June 1983 where Sechan washed down the trucks that were 

used by Sechan to dispose of hazardous wastes in the C-1 Cell. (Tr.SS 75-76). 

139. During the course of the truck wash operation a backhoe was used to dig in 

the area of the truck wash sump. Sechan believes that these excavation activities may 

have damaged the C-1 liner, causing the escape of contaminated water to the Clarion 

aquifer. (Tr.SS 182). 

140. Sechan excavated a portion of the liner in the southwest corner of the C-1 

Cell in the fall of 1984. The purpose of the excavation was to determine whether the 

truck wash operations had damaged the liner. (Tr.SS 179-83). 

141. No visible damage to the liner of the C-1 Cell was noted during the 

excavation. (Tr.SS 97). 
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142. The portion of the C-1 liner-which was excavated was not subjected ~o 

permeability testing. (Tr.SS 181). 

143. The liner in the southwest corner of the C-1 Cell was replaced followipg 

the excavation. (Tr. 506, 513). 

144. It is likely that the contamination of the Clarion aquifer is the result 

of generalized leaking of the liner of the C-1 Cell, rather than the result of a 

discrete breach in the liner caused by, e.g., the truck wash operation. 

145. The Department did not approve of Sechan 1 s excavation and replacement of 

the liner in the southwestern corner of the C-1 Cell. (Tr. 507). 

146. Prior to the excavation of the liner, the Department had advised Sechan 

against doing so. (Tr. 507). 

147. The Department gave consideration to the economic consequences of its 

action. (Tr. 27-28, 112-13). 

FACTS 

The hazardous waste disposal facility at issue in this appeal consists of two 

disposal areas, the C-1 and C-2 Cells. Disposal activities in the C-1 Cell began in 

1981. In July of 1983 high levels of chromium were detected in the groundwater in the 

vicinity of the C-1 Cell. As a consequence of this discovery, the Department directed 

Sechan to formulate an assessment and abatement plan addressing the problem of the 

groundwater contamination. 

Sechan submitted an initial assessment and abatement plan to the Department in 

August of 1983. The plan also provided that Sechan would resume disposal operations 

in the C-1 Cell after completion of activities in the C-2 Cell, if monitoring 

indicated that a substantial clean-up of the contamination had occurred. 

After the discovery of the groundwater contamination, Sechan installed several 
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wells, in addition to those initially present in the vicinity of the C-1 Cell, in an 

effort to determine or control the spread of the contaminant plume. Some of these 

wells have been pumped in an attempt to remove the chromium from the groundwater. 

Sechan contends that its pumping activities have caused a reduction in the 

concentration of chromium present in the wells and that this fact indicates that both 

the size and the concentration of the plume have decreased. To a limited extent we 

agree. The concentrations of chromium have decreased over the past several months. 

This fact, however, does not necessarily indicate that the groundwater contamination 

problem has been resolved. 

A plume of contamination entering an aquifer may be expected to travel in a 

generally downgradient direction, consistent with the direction of groundwater flow. 

In the vicinity of the C-1 Cell, the direction of flow is to the west. 

Correspondingly, the weJls to the west of and adjacent to the C-1 Cell are those which 

consistently have shown the highest levels of chromium. The difficulty, however, is 

that it is not possible to determine with a reasonable degree of certainty whether the 

existing wells in fact are monitoring or containing the entire contaminant plume. 

Indeed, the available data, though sketchy, suggest the contrary. 

Most of the wells to the west of the C-1 Cell are located within two hundred 

feet of the cell. The majority of these wells have shown levels of chromium in excess 

of the federal drinking water standard, indicating the presence of a contaminant 

plume. There are, iri addition, three wells farther to the west which on occasion have 

registered levels in excess of the federal drinking water standard, and the ponds to 

the southwest of the cell likewise have shown elevated levels of chromium on several 

occasions. These observations suggest that the plume of contamination may have spread 

substantially beyond the wells closest to the C-1 Cell. Indeed, Sechan's expert 

witness, Dr. Bushnell, was willing to agree that a plume of contamination may have 
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spread as far as 600 to 700 feet from th~ perimeter of the C-1 Cell, where the plume 

is defined as levels of chromium in excess of the federal drinking water standard. 

The data from the westernmost well and from the ponds suggest that the plume may be 

considerably larger. 

In addition, there is an absence of information concerning the possible 

existence of contamination in the area between the wells which have shown elevated 

levels of chromium, i.e., Wells 14B, 21B, and 19D. In short, the actual extent of the 

contaminant plume cannot be clearly determined, but in light of the available data, it 

is more likely than not that the plume has traveled at least several hundred feet to 

the west of the C-1 Cell. Without more information, the possibility that it has 

spread even farther cannot be discounted. 

Sechan has argued that the pumping of the wells has controlled the spread of the 

plume, i.e., that in effect the plume is "caught" by the wells and further migration 

into the acquifer is prevented. It is undisputed that the effect of the pumping is to 

draw clean water into the wells, causing dilution of the chromium and thereby a 

reduction in its concentration. Sechan claims that the pumping also has altered the 

pattern of groundwater flow in such a manner as to assure that all of the chromium 

present in the aquifer is being subjected to this dilution treatment. Unfortunately, 

the record does not support this contention. 

The data concerning the effect of the pumping in the vicinity of the C-1 Cell 

are inconclusive at best. Dr. Bushnell stated that he believed that the cone of· 

depression (or "cone of influence") created by pumping Well 14A was coextensive with 

the plume of contamination. This conclusion, however, was based upon the assumption 
.. 

that the rate of pUmping is constant, which has not been the case. In addition, it 

was unclear whether Dr. Bushnell meant to describe a plume of contamination defined as 

levels of chromium in excess of the federal drinking water standard, or defined as 
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levels 50 times that great, as he suggested in a map which he prepared to indicate the 

extent of contamination (Map 1C, a part of Board Ex.1). Moreover, his conclusions 

about the cone of influence of Well 14A were based upon observations made during a 

single study of that well; no additional studies were conducted on that or any of the 

other wells. DER's expert, Dale Voykin, believes that a single study of the type 

conducted by Dr. Bushnell could not accurately reveal the characteristics of an 

aquifer. Finally, and perhaps most importantly, the testimony concerning the effect 

of pumping Well 14A appears contradictory. Map 1A (a portion of Board Ex.1) indicates 

a considerably smaller cone. of influence than that which Dr. Bushnell described during 

the supersedeas hearing. This discrepancy was not clarified and we simply are forced 

to conclude that the evidence presented concerning the cones of influence is 

inconclusive. 

Significantly, some of the data suggest that the pumping of the wells is not 

containing the spread of the chromium within the aquifer. Well 21B, located 

approximately 200 feet to the west of the C-1 Cell, has shown levels of chromium 

higher than those noted in some of the wells closer to the cell within the same period 

of time, indicating that a certain amount of chromium is migrating to the west of the 

cell, unaffected by pumping. The same might be said for the levels of chromium noted 

in the ponds. In summary, there is a substantial possibility that a portion of the 

contaminant plume is escaping from the vicinity of the C-1 Cell and moving westward. 

The possible farthest extent of this westward movement cannot be determined. 

There has been no dispute that the source of the chromium contamination is the 

C-1 Cell. There has been considerable disagreement, however, on the issue of the 

cause of the contamination, i.e., the mechanism whereby the chromium has been allowed 

to enter the aquifer. In our judgement, the evidence on this issue favors the view 

that the liner as a whole is transmitting liquid and that this fact is responsible for 
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the contamination observed in the aquifer. Dr. Bushnell admitted that the liner of 
·.~ 

the C-1 Cell was likely to be transmitting liquid. He also agreed that earthen 

liners, as a general rule, do leak and that for this reason landfilling of hazardous 

waste is the least favored method of disposal. Sechan's NUS consultant, Dr. Roffman, 

also agreed that earthen liners will leak. In essence, there can be little question 

that the line of the C-1 Cell is capable of transmitting liquid to the underlying 

aquifer. 

The evidence concerning the construction of the C-1 liner when examined in light 

of the testimony of the Department's expert, Dr. Daniel,. strongly suggests that the 

permeability of the liner is such that large amnounts of liquid may be passing through 

it. Neither the material of which the liner is constructed nor the method of 

construction were optimal. The liner is made of the naturally occurring glacial till 

which was present on the site as the result of Sechan's earlier limestone quarrying 

operations. This material cont~ins some clay, which has recognized adsorptive 

capacities, but it also contains substantial amounts of sand, gravel and rock, which 

increase the permeability of the liner. In addition, it is quite clear that the 

laboratory permeability studies conducted with segments taken from the C-1 liner 

cannot be said to represent the liner's actual field permeability. Aside from the 

fact that only two of the samples actually could be identified as having been taken 

from the C-1 liner, the testimony of Dr. Daniel to the effect that laboratory 

permeability figures may be ten to one hundred times lower than the actual 

permeability of the liner in situ suggests that little weight should be given to 

laboratory permeability figures, particularly where, as here, the weight of the .. 
evidence suggests that the liner is transmitting significant amounts of contaminated 

liquid. 

Earthen liners will transmit liquid at a greater rate as the hydraulic head on 
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the liner is increased. In addition, a saturated liner will transmit fluids more 

readily than one which is not saturated. The evidence supports the finding that the 

C-1 liner is saturated and that substantial amounts of water are present within the 

C-1 Cell creating a sizable head of water on the liner. Water continues to enter the 

cell through the earthen cap which has been placed on top of it, since the cap, like 

the liner itself, is not impermeable. In addition, there remains the possibility that 

groundwater is entering the cell from the east. Given the facts that the cap is 

expected to be permeable and has sizable surface area, several thousand gallons of 

water can be expected to infiltrate the cell during a heavy fainfall. The amount of 

water in the C-1 Cell in fact did increase significantly immediately after a heavy 

rainfall in the spring of 1985. By mid-summer, however, it had largely dissipated. 

Since the removal of a few gallons per day from the well within the cell cannot 

account for the disappearance of this large amount of water, the inevitable conclusion 

is that the water escaped by passing through the liner. 

In contrast with t~e large amount of evidence offered in support of the theory 

that the liner as a whole is leaking, there was virtually no credible evidence to 

support Sechan's contention that the contamination of the aquifer is the result of a 

discrete breach in the southwest corner of the liner. Mr. Kirshner, Vice-President of 

Sechan, stated that no indication of such a discrete breach was observed when the 

southwestern portion of the liner was excavated in an attempt to determine whether the 

liner had been damaged during the operation of a truck wash in that area of the cell. 

More importantly, the data regarding the amounts of chromium in the wells do not 

support Sechan's theory. The decreasing trends have been approximately the same 
: 

before and after Sechan conducted the excavation and replaced a portion of the liner 

in the area where the truck wash had existed. Finally, the simple fact that the 

chromium levels in several of the wells near the C-1 Cell remain very high--16 times 
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higher than the federal drinking water standard in one case--nine or ten months after 

the liner was replaced and two years after the contamination first was detected seems 

more consistent with the theory that there is a continuing source of contamination 

than with the contention that there had been a single leak which has since been 

repaired. 

In summary, the evidence indicates that the liner of the C-1 Cell as a whole is 

leaking and will continue to leak so long as there is liquid present within the cell. 

Substantial amounts of water continue to penetrate the cell despite the placement of 

an earthen cap; it also is possible that groundwater is entering the cell, 

contributing to the hydraulic head present on the liner. The liquid leaking from the 

cell is creating a plume of chromium-contaminated groundwater which is moving in a 

westerly direction from the area of the C-1 Cell. The extent of migration of this 

plume cannot be determined from the available data, but it is likely that it has 

spread at least several hundred feet to the west.of the cell. It is not possible to 

determine whether the pumping of the wells within the contaminated aquifer is 

effectively containing this plume; certainly there are data which suggest that 

containment has not been accomplished. 

TERMINATION OF INTERIM STATUS 

The federal Resource Conservation and Reclamation Act (RCRA), 42 U.S. §6901 et 

seg., established nationally applicable minimum standards for the design and operation 

of all hazardous waste management facilities and provided mechanisms for implementing 

these new requirements. All facilities must submit a permit application for approval 
.. 

which demonstrates how the facility intends to meet·the RCRA standards, which are 

embodied in 40 C.F.R. Part 264. A facility which cannot comply with the Part 264 

standards will not be granted a RCRA permit and therefore, lacking authorization to 
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operate, would be required to cease operations. 

Theoretically, the implementation of the RCRA permit requirement would have meant 

that all hazardous waste management facilities in existence on the effective date of 

RCRA would.have been without the necessary permit and therefore forced to close. 

Consequently, §6925(e) of RCRA provides for continued operation during the permit 

review period under "interim status." In order to qualify for interim status an 

initial permit application containing certain identifying information must be 

submitted (the Part A application), and certain notification requirements must be met. 

See 40 C.F.R. §270.13. 

In order for a final decision to be made on the permit application, information 

must be provided demonstrating that the facility will be able to comply with the RCRA 

requirements, i.e., the Part 264 regulations. This information is to be contained in 

the Part B application. 40 C.F.R. §270.14. Interim status simply allows an existing 

facility to continue to operate until a final decision can be made on the permit 

application. 

Pennsylvania has been granted authority to administer the interim status program 

in lieu of the Environmental Protection Agency. 46 Fed.Reg. 28161 (May 26, 1981).2 

In order to be granted such authorization, the state must demonstrate that its program 

is "substantially equivalent" to the federal program. Although the state is free to 

impose more stringent requirements, it cannot relax the federal standards nor can it 

implement provisions which would conflict with the federal program requirements. 42 

U.S.C. §§6926 and 6929. 

The Pennsylvania program is administered under the Solid Waste Management Act, 35 
·. 

2 Pennsylvania recently has been granted final authorization by EPA to administer 
its hazardous waste management program in lieu of the federal program, effective 
January 30, 1986. 51 Fed.Reg. 1791 (January 15, 1986). 
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P.S. §6018.101 ~seq.; the corresponding regulations are contained in 25 Pa.Code 

Chapter 75. Section 75.265(z)(7), the regulation upon which the Department relied in 

terminating interim status, provides in pertinent part, that: 

Failure to furnish a requested ••• Part B application 
on time, or to furnish in full the information required 
by the ••• Part B application shall be grounds for term­
ination of interim status. 

In previous rulings on motions filed in this matter, the Board has raised the issue of 

whether the language in §75.265(z)(7) is mandatory or discretionary. Appellant 

believes the language is discretionary and that the Department has abused its 

discretion in terminating interim status. The Department has urg~d us not to decide 

this issue, but rather to apply the law which is in effect at the time of our 

decision. Doraville Enterprises v. DER, 1980 EHB 489. Section 75.272(d)(2), which 

became effective on September 14, 1985, would automatically terminate interim status 

upon failure to timely submit the Part B application. Sechan urges us that any such 

application of §75.272(d)(2) would be a retroactive applicat-ion of the regulation in 

derogation of the tenets of statutory construction. We hold that whichever regulation 

is applied, the result is identical--the Department must terminate Sechan's interim 

status. 

In construing §75.265(z)(7) the Board must be guided by the Statutory 

Construction Act, 1 Pa. C.S.A. §1501 ~ seq. Section 1903(a) of the Statutory 

Construction Act, 1 Pa. C.S.A. §1903(a) provides that "Words and phrases shall be 

construed according to rules of grammar and according to their common and approved 

usage; • • • " The word "shall" is generally interpreted as mandatory in Pennsylvania 

law. Keystone Chapter v. Thornburgh, __ ·. Pa.Cmwlth __ , 500 A.2d 211 (1985). 

However, the real issue in interpreting §75.265(z)(7) is not whether "shall" is 

directory or mandatory, but whether the commonly ascribed meaning as a result of the 
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granunatical structure of the sentence imposes any mandatory obligation on the 
··. 

Department. In our view, giving the language of §75.265(z)(7) its plain meaning, it 

is questionable that a mandatory duty to terminate interim status is imposed on the 

Department by this language alone, i.e., without reference to related regulations. 

The inquiry does not stop here, however, for §75.265(z)(7) must be construed so 

as to give effect to other regulations relating to interim status. §§1922 and 1932 of 

the Statutory Construction Act, 1 Pa. C.S. §§1922 and 1932. While the words in any one 

statutory provision must be given their common, everyday meaning, all of the provisions 

must be read in pari materia so as to give effect to all of them. Bechtel Power Corp. 

v. W.C.A.B. (Miller), 70 Pa.Cmwlth 6, 452 A.2d 286 (1982). It is also our view that 

when the language of §75.265(z)(7) is examined on this basis, namely in its relation to 

the entire regulatory scheme governing the acquisition and maintenance of interim 

status, then this language does impose a mandatory duty. Sec+. ion 7 5. 265 ( z )( 3) provides 

that: 

A person ••. who owns or operates an existing 
hazardous waste disposal facility shall be regarded as 
having interim status provided that: 

(i) the facility has a current solid waste 
permit issued by the Department; and 
(ii) The requirements of paragraph (2) are 
complied with. 

Paragraph (2) of that same section states: 

Any person •.• who owns or operates an existing 
hazardous waste storage or treatment facility shall be 
regarded as having interim status provided that: 

* * * * * 
(iii) this section has been complied with • 

. 
Among the requirements of "this section" are those of §75.265(z)(6) which require an 

owner or operator of a hazardous waste disposal facility to submit a Part B application 

within six months of notification by the Department. Reading §§75.265(z)(2), 
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75.265(z)(3), and 75.265(z)(7) in pari materia, it is clear that the legislature 

intended that timely submission of a Part B application be a necessary condition for 

retaining interim status; in other words, reading the regulations in pari materia, we 

conclude under §75.265(z)(7) that the Department must terminate interim status if the 

Part B application is not timely submitted. 

Our holding that the Department was mandated to terminate interim status in this 

case, which we have reached via consideration of §75.265(z)(7), also can be reached 

via literal application of the newly promulgated §75.272(d)(2) explained supra. 

Moreover, we reject Sechan's contention, that under the facts of this appeal, 

termination of Sechan's interim status on the authority of §75.272(d)(2) would be a 

proscribed retroactive application of that regulation. A statute or regulation is 

presumed not to operate retroactively unless retroactivity is explicitly stated on its 

face. §1926 of the Statutory Construction Act, 1 Pa. C.S.A. §1926. Commonwealth Court 

has defined a retroactive law as one which "relates back to and gives a previous 

transaction a legal effect different from that which it had under the law in effect 

when it transpired." Commonwealth, Department of Labor and Industry v. Pennsylvania 

Engineering Corp., 54 Pa.Cmwlth 376, 421 A.2d 521, 523 (i980). Merely because some 

facts pertinent to the application of a law came into existence prior to the lqw 1 s 

effective date does not automatically result in a retroactive application of the law. 

Mountain Rest Nursing Home, Inc. v. Commonwealth, Department of Public Welfare, 73 

Pa.Cmwlth 42, 457 A.2d 600 (1983). Sechan's past failure to submit a Part B 

application also is a presently existing condition. Termination of interim status 

under §75.272(d)(2) in this case results from the operator's continuing, existing 

failure to submit the Part B application, and, as a result, is not a retroactive 

application of the newly effective regulation. See Commonwealth v. Barnes and Tucker 

Company, 455 Pa. 392, 319 A.2d 871 (1974). 
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CESSATION OF OPERATIONS IN THE C-1 CEIJ.. 

As the preceding discussion makes clear, operations in the C-1 Cell have created 

a serious environmental problem. Despite this fact, and despite the fact that the 

Department had not approved of resuming operations within the cell, Sechan recommenced 

disposal activities within the cell during April, 1985. It is clear that the problems 

with the leakage from the cell had not been eliminated at that time. Resumption of 

disposal within the cell certainly was not likely to improve matters; instead, 

resumption only was likely to exacerbate the existing condition. Under these 

circumstances the Department acted appropriately in ordering the cessation of further 

activities within the cell. Section 602 of the Solid Waste Managemnent Act, 35 P.S. 

§6018.602 provides that the Department "may issue such orders as it deems 

necessary to aid in the enforcement of the provisions of this act." The order of 

April 29, 1985 was well within the Department's discretionary authority under this 

provision. 

SUSPENSION OF THE SOLID WASTE PERMIT 

In 1979 the Department issued a solid waste permit to Sechan, under the 

authority of the Solid Waste Management Act of 1968, Act of July 1, 1968, P.L. 788, 

No. 241. With the passage of new legislation in 1980, the Solid Waste Management Act 

of 1980 (SWMA), the previously issued permit was no longer sufficient to conduct 

hazardous waste disposal operations within Pennsylvania. The 1980 Act, implementing 

RCRA, required compliance with a more stringent set of standards. It provided, 
·. 

however, that all permits issued under the Solid Waste Management Act of 1968 remained 

in effect unless and until modified, amended, suspended or revoked. 35 P.S. 

§6018.1001. This provision enabled existing disposal facilities to continue in 
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operation for a limited period, in that one of the prerequisites to obtaining interim 

status is that the facility have an existing solid waste permit. 25 Pa.Code 

§75.265(z)(3). 

There is no regulatory provision which equates termination of interim status 

with the suspension or revocation of a solid waste permit, however. For this reason, 

despite the fact that termination of interim status is essentially equivalent to a 

permit revocation or suspension (in that it withdraws the facility'.s authorization to 

operate), we must separately consider the Department's action of suspending Sechan's 

permit. 

Section 503 of SWMA governs suspension and revocation of permits and reads in 

relevant part as follows: 

(c) In carrying out the prov~s~ons of this Act, the 
department may deny, suspend, modify or revoke any permit 
or license if it finds that the applicant, permittee or 
licensee has failed or continues to fail to comply with 
any provision of this Act, • • • the Clean Streams Law . 
or any other state or federal statute relating to environ­
mental protection or to the protection of the public health, 
safety or welfare. 35 P.S. §6018.503(c). 

The discharge of chromium contamination to the groundwater underlying the c~1 

Cell is a violation of section 401 of the Clean Streams Law, 35 P.S. §691.401, as well. 

as of section 610 of SWMA, 35 P.S. §6018.610. Both provisions prohibit the discharge 

of polluting substances (such as chromium) to the waters of the Commonwealth. 

In addition, t~e discharge presents a significant threat to the public health 

and the environment. The levels of chromium in the wells in the vicinity of the C-1 

Cell remain very high, several times above the federal drinking water standard. At 

one point within_ the past year and a half,~ the level of chromium in the groundwater 

was measured to be two hundred and sixty-six times higher than the permissible 

drinking water level. That level, established by the federal government under the 

165 



authority of the Safe Drinking Water Act, 42 U.S.C.A. §300 et seq., represents the 

point above which adverse effects to public health may be anticipated. 42 U.S.C.A. 

§300g-l. These levels of chromium are present within an aquifer (the Clarion) which 

discharges·in the immediate vicinity of Slippery Rock Creek. The Creek forms the 

boundary line between Sechan's property and McConnell's Mill State Park. It is clear 

that the plume would move in the general direction of the discharge point. It is far 

from clear that Sechan's activities are effectively preventing this movement from 

occurring; certainly there is evidence to the contrary, as we have .stated earlier. In 

light of this on-going problem, suspension of Sechan's permit was appropriate. We 

note that the Department had available to it the harsher sanction of permit revocation 

but declined to invoke it. Suspension was reasonable and appropriate under the 

circumstances. Commonwealth, DER v. Mill Service, Inc., 21 Pa.Cmwlth 642, 347 A.2d 

503 (1975). 

CONSIDERATION OF ECONOMIC EFFECTS 

We have previously held that the Department is bound to consider the economic 

effects of its discretionary actions where there are alternatives among which it may 

choose in attempting to obtain compliance with the Commonwealth's environmental laws. 

Armond Wazelle v. DER, EHB Docket No. 83-063-G (Adjudication, July 30, 1985). In so 

holding we relied upon, inter alia, the Commonwealth Court's decisions in Einsig v. 

Pennsylvania Mines Corp., 69 Pa.Cmwlth 351, 452 A.2d 558 (1982), and East Pennsboro 

Township v. Commonwealth, DER, 18 Pa.Cmwlth 58, 334 A.2d 798 (1975). The Department 

has urged us to reconsider this Wazelle holding, but we see no need to do so in the 

context of the instant appeal. In particular, since we have ruled that the 

Department's action in terminating interim status was mandatory, the Department was 

not required to consider the economic impact of that action. Rochez Brothers, Inc. v. 

166 



Department of Environmental Resources, 18. Pa.Cmwlth 137, 149, 334 A.2d 790, 797 (1975). 
·. · ... 

Also--even under our holding in Wazelle--the Department was not required to give any 

significant weight to the economic effects of its decision to cease operations in the 

C-area of Sechan's facility. In order to achieve the necessary result, i.e., 

minimization of any further environmental damage, the only alternative open to the 

Department was to require that operations at the facility cease. Continued operation 

was only likely to exacerbate an already serious environmental problem. As we stated 

in Wazelle, the Department cannot forego the necessary enforcement action because of 

possibly adverse economic consequences. If no other alternative is reasonably likely 

to achieve the desired environmental result, then the Department must take the 

necessary action, regardless of the economic consequences. After all, the 

Department's primary responsibility is the protection of the environment and public 

health. And, in any event, the evidence demonstrates that the Department did consider 

the economic effect of its actions in this matter. (Finding of Fact 147). 

DEPARTMENT ACTIONS AT ANOTHER DISPOSAL FACILITY 

Sechan has urged us to review the actions taken by the Department at another 

waste disposal facility which allegedly also is contaminating groundwater. Sechan 

argues that the Department has allowed the other facility to continue to operate while 

closing Sechan's operation and that for this reason Sechan's appeal should be 

sustained. This argUment simply lacks merit. 

We are called upon here to review the Department's actions directed at the 

Sechan facility. What the Department may have done under another set of facts 
.. 

concerning another set of parties is irrelevant to this matter. It may be the case 

that the Department has acted improperly in another context; this fact would not imply 

anything with regard to the instant appeal. 
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In any event, we have no inclination to determine the propriety of the 

Department's actions at another facility in the present context. We have no 

jurisdiction over Department actions other than Sechan's in this appeal, and hesitate 

to examine the factual circumstances of another facility's operations, even for the 

purpose of comparison, without representation of that facility in the proceeding 

before us. Moreover, even supposing it would be found that the Department had 

condoned pollution at another site, mere laxity of enforcement does not make out a 

case of discriminatory enforcement of the law. Kroger Co. v. O'Hara Township, 243 

Pa.Super. 479, 366 A.2d 254, 256 (1976); Philadelphia Chewing Gum Corp. v. 

Commonwealth, DER, 35 Pa.Cmwlth 443, 387 A.2d 142, 152 (1978). 

CONCLUSION 

We conclude that the Department acted entirely properly in terminating Sechan's 

interim.status, suspending its solid waste permit, and ordering the cessation of 

operations in the C-1 Cell. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over the parties and subject matter of this 

appeal. 

2. The Appellant bears the burden of proof (i.e., of production and of 

persuasion) with regard to any affirmative defenses it intends to raise. Under 35 

P.S. §6018.611, it must meet this burden by clear and convincing evidence. 

3. The federal Resource Conservation and Reclamation Act, 42 U.S.C. §6901 et 

seg. does not preempt the Department's authority to terminate Sechan's interim status. 

4. 25 Pa.Code §75.265(z)(7) mandates the Department to terminate interim status 

following a failure to submit the Part B application within the required time. 
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5. Application of §75.272(d)(2) to Sechan would not result in a retroactive 

application of that regulation. 

6. The Department acted properly in issuing the cessation order to Sechan 

directing it to cease further disposal activities in the C-1 Cell. 

7. The Department acted properly in deciding to suspend Sechan's solid waste 

permit. The act was reasonable and appropriate under the circumstances. 

8. Where only one alternative appears likely to achieve compliance with the 

environmental laws, the Department must elect that alternative, regardless of the 

economic consequences. 

9. Since the Department's action in terminating interim status was mandatory, 

the Department was not required to consider the economic effects of that action. 

10. Actions of the Department at another waste disposal facility have no bearing 

upon the issues before the Board in this appeal. 
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ORDER 

\VHEREFORE, this 21st day of February, 1986, ~t is ordered that the consolidated 

appeal of Sechan Limestone Industries is dismissed. 

DATED: February 2l, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Commonwealth, DER: 
Howard J. Wein, Esq. 
Western Region 

For Appellant:. 
Lawrence A. Demase, Esq. 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

E-::!y .. J;r; 

ROSE, SCHMIDT, CHAPMAN, DUFF & HASLEY 
Pittsburgh, PA 

For Intervenor Slippery Rock Creek Clean Water, Inc.: 
Linn K. Beachem, President 
Portersville, PA 

For Intervenor Armco, Inc.: 
Harley N. Trice, II, Esq. 
REED SMITH SHAW & McCLAY 
Pittsburgh, PA 
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COMMONWEALTH OF PENNSY-LVANIA 

ENYIRON~1ENTAL HEARING BOARD 

. 221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

YELLOW RUN ENERGY COMPANY 

. v. 

CO?v1MONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

·'·• 

OPINION AND ORDER 

Docket No. 84-423-G' 

Issued: February 25, 1986 

SUR MJTION FOR S~1ARY JUDGMENT 

Synopsis 

DER' s fution for Surrrna.ry Judgment in this appeal of the forfeiture · 

of tv.D ronds posted in connection with surface mining operations is granted; 

the appeal is dismissed. 'Ihe bond language controls the obligations of the 

pa.:r:ties to the rond agreerrent. The language provides that liability is ron- . 

di tioned upon conpliance with the requirements of the Surface Mining Conser-

vation and Reclamation Act, 52 P.S. §1396.1 et seq., the Clean Streams Law, 

35 P.S. §691.1 et seq., the rules and regulations of the Departrrent of Environ-

rrental Resources, and the tenns and conditions of the mining permits issued to 

appellant. It is estciblished that appellant has failed to carry out its 

.obligation under the bond terms. Where. the bond provides that liability shall 

accrue in proportion to the acreage affected by the mining operations and it 

i~ established that the mine operator has not oomplied with its obligations 

under the bond, the Departrrent is entitled to forfeit the portion of the rond 
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which- corresponds to the per acre liability arrount multiplied by the number 

of acres afi"ected. Where the rond does not provide that liability shall 

accrue in proportion to the acreage. affected, and it is established that .~e 
. ·. 

op:rator has not. corrplied with its obligations mder the rond, the r:Epart::rrent 

is entitled to forfeiture of the entire arrount of the lxmd. 

OPINION 

This is an appeal of the forfeiture of tiD bonds by the IEpartrrent 

of Envirol'lm2ntal Resources (DER) pursuant to the Surface Mining Conservation 

and Reclamation Act, .?2 P:_S. §1396.1 et seq. 'Ihe bonds were posted by appellant 

in conjmction with the issuance of tiD mining pe:rmits, Nos. 1201-3 and 1201-4, 

for sites located in Adams 'Ibwnship, cambria County, Pennsylvania. Both sites 

are covered by Mine Drainage Pe.nnit No. 4274SM8. 

DER has rroved for summary judgrrent. Appellant has filed no response 

to the DER M:>tion. The rrotion relies in large part upon DER • s requests for 

admissions, to which appellant never has responded. Under Pa.R.C.P. 4014, 

therefore, we are entitled to deem admitted all matters for which an admission 

was requested. 

Pa.R.C.P. 1035 provides that summary judgment will be rendered where 

the pleadings, depositions, answers to interrogatories and admissions on file, 

together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the rroving party is entitled to judgment as a matter 

of law. The sole reason stated by appellant for taking this appeal is that 

appellant has the intent to corrply. 'Ihis staterrent is contained in appellant • s 

Notice of Appeal. No further explanation is provided. Appellant failed to file 

its pre-hearing rrerrorandt.nn, as ordered by the Board. Pursuant to paragraph 4 

of the Board's Pre-hearing Order No. 1, a party may be deerred to have waived 

172 



all rontentions of law or fact not set forth in its pre-hearing rrerrorandum. 

We therefore conclude that appellant has waived any defense it rray have 

intended to present via its claim that it intends to comply. 

Appellant posted the bonds at issue as a condition to obtaining 

penni ts authorizing surface mining operations. Both the Clean Streams Law, 

35 P.S. §691.315, and the Surface Mining Conservation and Reclarration Act 

(Act 418), 52 P.S. §1396.4, provide for such l:xmding and require that the 

bonds be conditioned upon faithful compliance with the requirerrents of the 

two statutes. 

It is a v.rell established proposition that the language of the bond 

instrurrent controls the obligations of the parties. Coal Hill Contracting Co. 

v. DER, 1984 EHB 374 (Adjudication dated August 6, 1984) ; 12 Am.Jur.2d,Bonds, 

§25. The language of both bonds at issue here provides_: 

NOH THE CDNDITION OF THIS OBLIGATION is such that 
if the said surface mine operator [appellant] 
shall faithfully perform all of the requirerrents 
of (1) Act 418, (2) the Act of Assembly approved 
June 22, 1937, as arrended, known as "the Clean 
Streams Law" (Act 394), (3) the applicable rules 
and regulations promulgated thereunder, and ( 4) 
the provisions and conditions of the permits 
issued thereunder and designated in this bond 
(all of which are hereafter referred to as "law") , 
then this obligation shall be null and void, 
otherwise to be and rerrain in full force and 
effect in accordance with the provisions of 
the law. 

'Ihe two bonds differ in that one of them provides that liability 

shall accrue at a specified rate per acre of land affected while the other 

has no such "per acre liability" provision. In King Coal Company v. DER, 

EHB Docket No. 83-112-G (Adjudication issued March 18, 1985 and reconsidered 

July 25, 1985), the Board stated that where the bond provides that liability 

shall accrue in pror:ortion to the acreage affected by the mining operation, 
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and a violation of the bond conditions is established, DERis entitled to 

forfeit that portion of the l::x:md which oorresponds to the acreage affected 

multiplied by the per acre liability specified in the bond terrrs. Where, 

hov.ever, there is no per acre liability specified, DER is entitled to for-

feiture of the entire bond annunt, upon a showing that the mine operator 

has failed to comply with its obligations under the bond. 

'Ihe bond posted in conjunction with mining permit T:b. 1201-3 is a 

collateral bond oonsisting of two certificates of deposit totalling $21,275. 

Appellant's failure to respond to DER's request for admissions establishes 

that under the terms of the mining and reclarmtion plan, which is a portion 

of the mining permit, appellant was obligated to retain topsoil for later 

replace:rrent on the backfilled portions of the site, operate and rraintain 

erosion and sedimentation controls, and backfill and revegetate the site 

after completion of mining. APPellant has failed tO carry out any of the 

foregoing obligations. In addition, the mining permit required that the site 

be restored to approximate original contour (AOC) ; appellant also has failed 

to fulfill this obligation. 'Ihere is no question that appellant's failure to 

perform the aforesaid duties constitutes a violation of the terrns of its 

permit and, therefore, triggers liability under the bond. (See language of 

the bond, quoted supra). Since this bond contains no provision specifying that 

liability shall accrue in proportion to the acreage affected, under King Coal 

we are constrained to conclude that DER is entitled to forfeiture of the entire 

bond amount, i.e. $21,275. 

The bond posted in conjunction with mining permit T:b. 1201-4 is a 

1 
surety bond in the annunt of $13,333. (Bond No.BND 468739). Under the terms 

1 DER' s notice of forfeiture states that the surety has been notified of 
the bond forfeiture via certified nail. No appearance has been entered on behalf 
of the surety in this rratter, ho>vever, nor has the surety filed a separate appeal 
of the forfeiture. 
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of perini.t :No. 1201-4, appellant was obligated to restore the mining site to 

AOC. Appellant has failed to do so. 'Iherefore, it .is clear that liability 

under the tenns of the bond has been triggered. Bond :No. 468739 is a pro-

portional bond; that is, it specifies that liability shall accrue "in proportion 

to the area of land affected by surface mining at the rate of one thousand 

($1000) per acre or part thereof." 'Ihe total acreage covered by permit !'b. 

1201-4 is 13.33 acres, all of which was affected by appellant's mining oper-

ations. ·'Iherefore, under our holding in Kinq Coal, since a violation on a 

portion of the pe:rmi t area has been established and the entire pe:rmi t area 

has been affected, DER is entitled to forfeiture of the entire bond arrount. 

ORDER 

WHEREFORE, this 25th day of February, 1986, in light of the foregoing 

it is ordered that: 

1. DER' s .M:Jtion for Surrrrrary Judgrrent is granted; the appeal is 

dismissed. 

2. DER's forfeiture of the bond posted on Mine Permit !'b. 1201-3 

is upheld for the arrount of $21, 275. 

3. DER' s forfeiture of bond :tb. 46 87 39, posted on Mine Pe:rmi t NJ. 

1201-4 is upheld for the arrount of $13,333. 

DA'IED: February 25, 1986 

cc: Bureau of Litigation 

For Appellant: 

ENVIIDNMENTAL HEARING BOARD 

11AXINE V'OELFLING, Chairman 

Eil'JARD GERJU)Y, Mernl5er 

Thomas E. Rodgers, Esq., Greensburg, PA 
For the Cormonweal th, DER: 

Joseph K. Reinhart, Esq. , ~veste:rn Region 
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MAXINE WOELF"LING, CHAIRMAN 

ECWARC GERUUOY,MEMBER 

RAYMARK INDUSTRIFS • INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARC 
221 NORTH SECOND STREET 

THIRD F"L.OOR 
HARRISBURG, PENNSYLVANIA 17101 

17171 7S7-34B3 

. . 

. . 

M. DIANE SMITH 
S£:CA£TAAY TO TH£ BDARg 

EBB Docket No. 86-075-W 
: 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCFS 

Issued February 26, 1986 

OPINION AND ORDER 
SUR PE'f!TION FOR SUPERSEDEAS 

Synopsis 

Appellant's petition for supersedeas is denied because the Board does not 

have the authority to grant the relief requested. The Board has no power to enjoin 

the Department of Environmental Resources ("Department") from pursuing civil and 

criminal remedies for alleged violations of the Air Pollution Control Act, the Act of 

January 8, 1960, P.L.(l959) 2119, as amended, 35 P.S. §4001 ~ seg. ("Air Pollution 

Control Act") or to compel the Department to allow the operation of an air 

contaminant source without a permit in violation of the Air Pollution Control Act. 

OPINION 

This matter was initiated by th~ filing of a Notice of Appeal by appellant 

Raymark Industries, Inc. ("Raymark'!) on February 11, 1986. The action of the 

Department of which Raymark was seeking review was the Department's refusal to issue 

an operating permit pursuant to the Air Pollution Control Act for a production line 
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for the manufacture of sheet gasket material. A Petition for Supersedeas 

accompanying the Notice of Appeal requested that the Board stay the Department's 

refusal to grant the operating permit, temporarily and perm~nently enjoin the 

Department from seeking civil and criminal penalties under the Air Pollution 

Control Act for the operation of the sheet gasket production line, and/or compel the 

Department to permit the operation of the line. A hearing on the supersedeas 

petition was scheduled on February 14, 1986, and, prior to the hearing, a motion to 

dismiss the appeal was filed by the Department. The Motion to Dismiss contended that 

the Board has no jurisdiction to hear this appeal because the Department decision 

complained of was nat an appealable action and, even if it were, the notice of appeal 

from it was nat timely filed. 

At the beginning of the supersedeas hearing, the Department moved to 

dismiss the supersedeas petition, arguing, inter alia, that the Board had no power 

to grant the relief requested by Raymark. After hearing argument an the 

Department's motion, the Board, per the undersigned Member, denied Raymark's request 

far a supersedeas. This Opinion and Order is written confirmation of that denial. 

Section 1921-A(d) of the Administrative Code, the Act of April 9, 1929, 

P.L. ·177, as amended, 71 P.S. §510-21(d), empowers this Board to grant a supersedeas 

of a Department decision. Neither that subsection nor any other subsection of 

§1921-A confers general judicial power upon the Board. Rather, the Board is 

authorized by §1921-A(a) to "hold hearings and issue adjudications under the 

provisions of the Act of June 4, 1945 (P.L.l388) known as the 'Administrative Agency 

Law,' on any order, permit, license, or decision of the Department of Environmental 

Resources." Raymark's request for the Board to enjoin the Department from 

instituting civil or criminal penalties actions related to the operation of the sheet 
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gasket line is a request for equitable relief which is clearly outside the Board's 

scope of authority under the Administrative Code. The Board cannot exercise any 

powers which have not been specifically conferred upon it by statute. DER v. Butler 

County Mushroom Farm, 499 Pa. 507, 454 A.2d 1 (1982); Eva E. Varas et al. v. DER, EHB 

Docket No. 85-105-W (Opinion and Order, November 27, 1985). 

Raymark has also petitioned the Board to supersede the Department's permit 

denial, and, as alternative relief to enjoining civil and criminal enforcement 

actions, to compel the Department to allow the operation of the sheet gasket 

production line. While the precise nature of the Department action challenged in 

this appeal is at issue in the motion to dismiss before the Board, if it is, in 

fact, a permit denial, the Board cannot supersede it because to do so would result 

in the alteration of the lawful status quo. Jack Sable v. DER, EHB Docket No. 

77-125-W (Opinion and Order, December 29, 1977). Regarding the request by Raymark 

to compel the Department to permit the operation of the sheet gasket production 

line, the Board cannot compel the Department to permit the operation of an air 

contaminant source in violation of the permitting requirements of the Air Pollution 

Control Act. The Board is bound by the laws of·the Commonwealth like any other 

person. 
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ORDER 

AND NOW, this 26th day of February, 1986, the Board's oral order of 

February 14, 1986, is confirmed for the foregoing reasons. 

DATED: February 26, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Timothy J. Bergere, Esq. 
Western Region 

For Appellant: 
Kenneth R. Myers, Esq. 
Robert L. Collings, Esq. 
William F. Mongan, Esq. 
MORGAN, LEWIS & BOCKIUS 
Philadelphia, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787·3483 

CONCERNED CITIZENS OF JEFFERSON 'IOWNSHIP 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and GRINLS'IONE COAL CCI-'IPANY, Penni ttee 

Docket No. 83-269-G 

Iss.ued March 5, 1986 

ADJUDICATION 

By Edward Gerjuoy, Member 

Syliabus 

Under the Surface Mining Conservation and Feclarnation Act, 52 P.S. 

§l396.3a(d), a permit applicant shall be denied a permit if it has a partner, 

associate, officer, parent corporation, subsidiary corporation, _contractor or 

subcontractor which has engaged in unlawful conduct, as defined in section 18.6 

of the Act, 52 P.S. §1396.24. 25 Pa. Code § 86 • 37 (a) ( 8) provides that a penni t 

applicant must derronstrate to the satisfaction of the .Depart.rrent that any 

mining related violation by such a related party has been or is in the process 

of being oorrected. 'Ihe Board oonstrues 52 P .S. §1396. 3a (d) and 25 Pa .Code 

§86.37(a) (8) to require an applicant to list persons who are expected to carry 

out the duties norrra.lly associated with an officer, partner, etc., whether or 

not the person has officially been designated as such. 'Ihe intent of the Sur~ 

face Mining Act provision is to ensure that persons who will have significant 

lGO 



responsibility for surface mining operations under the penni t be identified 

in the permit application. However, appellants herein failed to meet their 

burden of proof on this issue. In addition, appellants failed to meet their 

burden of p:roof on the rerraining issues presented in this appeal, i.e. , those 

dealing with alleged violations of regulations_ directed explicitly toward 

environm=ntal protection and issues dealing with alleged environ:rrental degra­

dation. Therefore, the appeal is dismissed. 

FINDII;x;5 OF FACI' 

1. Appellant Concerned Citizens of Jefferron 'Ibwnship ("Citizens") 

is an unincorporated association of individuals who live in or near Grindstone, 

Jefferson 'Ibwnship, Fayette County, Pennsylvania. 

2. Appellee is the Corrm:::mwealth of Pennsylvania, Iepartrnent of Environ­

rrental Resources ("DER"), which is the agency of the Comronwealth enpowered to 

administer and enforce the Surface Mining Conservation and Reclarration Act, 52 P .s. 

§1396.1 et seq. ("SMCRA"), the Clean Streams Law, 35 P.S. §691.1 et ~- ("CSL"), 

and the rules and regulations promulgated theretm.der. 

3. Perrni ttee Grindstone Coal Cbrrpany, Inc. ("Grindstone") is a 

Pennsylvania corporation, whose business address is P. 0. Box 169, Ibnegal, 

Pa. 15628. 

4. The penni ttee is engaged in the surface mining of roal. 

5. On J:bvernber 10, 1983, DER issued Surface Mining Perrnit 26820130 

to Grindstone (the "permit"). 

6. The Citizens have tirrely appealed this permit grant. 

7. At the tine the permit was issued, the officers of Grindstone were: 

Joy A. Firestone, President-Treasurer, and R:mald Clark Coleman, Jr. , Secretary. 
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' 8. Joy Firestone still is an officer of Grindstone. 

9. The penni t application's list of corporate officials included 

only the names of Joy Firestone and Ibnald Clark Coleman, Jr. 

10. '!he penni t application nowhere mentioned 'Ihomas Firestone. 

11. 'Ihomas Firestone is Joy Firestone's father. 

12. 'lhornas Firestone worked on the conStruction of Grindstone Coal's 

access roads. 

13. A U.S. Dapart:nent of Labor Mine Safety and Health Administration 

"I.egal Identity RePJrt" filed by Grindstone listed Thomas Firestone as the 

"Person in charge of Health and Safety. " 

14. Grindstone has admitted that 'Ihomas Firestone was acting as Grind-

stone's Foreman when DER' s inspector Mark Frederick inspected the site on 

March 15 , 1984 . 

15. '.!here is no evidence that 'Ihomas Firestone has l:een fonnally 

designated as an officer, partner, parent corporation, subsidiary corporation, 

contractor, subcontractor or affiliate of Grindstone's, or a person by or under 

cornrcon control with Grindstone. 

16. DER' s surface mine conservation inspector Mark Frederick visited 

Grindstone's surface mining site on October 19, 198 3 at Thomas Firestone's 

request, for the purpose of discussing conditions on the site. 

17. Mr. Frederick again visited the site on March 15, 1984, when he 

again discussed conditions on the site with 'Ihomas Firestone. 

18. On March 15, 1984, .Mr. Frederick filled out an inspection rer:ort 
1 

(Ex 11) stating that violations had been observed, and issued a rorrpliance order 

to Grindstone (Ex 6c). 

1 Dasignates Citizens' Exhibit 11; the parties other than the Citizens did 
not introduce any Exhibits of their own. ~maps were accepted into evidence as 
Joint Exhibits 1 and 2, but these joint e~its are not referred to in this 
1-\djudication. 
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19. T.he inspection report was signed by T.horras Firestone on a line 

labeled "Operator" . 

20. 'Ihe corrpliance order was signed by 'Ihorras Firestone on a line 

labeled "Operator/Representative". 

21. T.he only Grindstone representative whom Mr. Frederick ever 

2 
encountered on the site was 'Ihomas Firestone (Tr. 55). 

22. T.hornas Firestone represented himself to Mr. Frederick as Grind-

stone's foreman and/or superintendent (Tr. 44). 

23. James Ansell is a Wate:rways Conservation Officer for the 

Pennsylvania Fish Commission. 

24. Mr. Ansell inspected the Grindstone site on December 12, 1982, 

in connection with his duties for the Fish Commission. 

25. 'nle ipspection trip was arranged during a phone call to Grind­

stone initiated by Mr. Ansell. · 

26. The Grindstone representative who rret Mr. Ansell at the site was 

'Ihorras Firestone, who also was the person who had answered Mr. Ansell's telephone 

call. 

2 7. T.hornas Firestone has been a vice president of Firestone Coal, Inc. 

and has been the Secretary of Wingrove Mining Oorrpany (Tr. 321-2). 

28. Firestone Cbal, Inc. has perfonred surface mining work as a sub-

oontractor for Clarksburg Coal, Inc. (Tr. 322). 

29. Mr. Frederick recalled rreeting with 'Ihomas Firestone in connection 

with the activities of Firestone Coal, Clarksburg Coal and Wingrove Cbal (Tr. 39). 

30. Mr • .Ansell had numerous conversations with 'Ihornas Firestone con-

rerning the operations of Clarksburg Goal (Tr. 90) . 

2 
r:enotes page 55 of the Transcript. 
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31. '!here is nothing on the record to smw that Joy Firestone and 

Clark Coleman, Jr. had the qualifications and experience to meet the normally 
' 

anticipated responsibilities of Grindstone's principal officers. 

32. 'Ihere is nothing on the record to smw that Joy Firestone and 

Clark Coleman, Jr. did not have the .qualifications and experience to meet the 

normally anticipated resp:msibili ties of Grindstone 1 s principal officers. 

33. Grindstone did not call either Joy Firestone or Clark Colerran, 

Jr. as witnesses. 

34. 'Ihe Citizens' Arrended Pre-Hearing Merrorandum, filed July 30, 1984, 

alleged that "neither Joy Firestone nor Clark Colerran, Jr. have any qualifi-

cations or expertise with regards to surface mining other than their family 

backgrounds. " 

35. There was no evidence that either Joy Firestone or Clark Colerran, 

Jr. r..ad not been e~rcising the p:>wers nonnally accruing to their respective 

corp:>rate offices of President-Treasurer and Secretru:y. 

36. Evidence about 'Ihomas Firestone 1 s compliance history as an officer 

of mining companies with which he had been associated was put into the record. 

37. The Citizens' claims-that granting the application was in 

violation of regulations e~licitly concern.ed with protecting the envirorirrent, 

or that operations under the pennit ~uld degrade the environrrent--are based 

solely on the testirrony of their e~ Eberhard lt\Temer. 

38. Mr. Wern.er' s testirrony was highly qualitative and prirrarily 

speculative. 

39. DER agrees that an ordinary forerran/superintendent employee of 

Grindstone need not be listed on the permit application (Tr. 324). 

DISCUSSION 

'Ihis matter was initiated by the Citizens' appeal of the Surface Mining 

Pennit 26820130 issued .to Grindstone. Initially the Citizens objected to the 

penni t on a wide variety of grounds, detailed in their pre-hearing rrerrorandum, 
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including, e.g., that the pe:rrnit had been issued in violation of Pennsylvania 

Constitution Article One, Section 27 and of 25 Pa.Code §87 .69 (protection of 

hydJ::ologic balance). '.Iestirrony was heard on a number of these objections at 

the b-.o-day hearing on the rrerits of this appeal, but the only issues addressed 

in the Citizens post-hearing brief involve the relationship of Thomas Firestone 

to Grindstone. In particular, the Citizens argue that the pe:rrnit issuance 

should l::e reversed because the infor:rration about Grindstone's principals, officers 

and associates in the pe:rrnit application failed to list 'Ihorras Firestone, whose· 

known past conduct would have precluded issuance of the pe:rrnit under the require-

rrents of the SMCRA, the CSL and 25 Pa.Code §86.37(a) (8). 

Therefore this Adjudication will be concerned solely with Thomas Fire-

:::; ;:::x1e' s relationship to Grindstone and the implications thereof. All other issues 

raised in the Citizens' pre-hearing m:morandum are deerred waived. We particularly 

note that we deem the Citizens to have waived any claims to the effect that the 

pe:rrnit was issued in violation of 25 Pa.Code §86 .37 (a) (3) [requiring that the 

application derronstrate there is no presumptive evidence of potential pollution 

of the waters of the Comronwealth] and that operations under the pe:rrnit muld l::e 

expected to hann the environrrent. After the Citizens had corrpleted their direct 

testimony, the hearing examiner orally granted Grindstone's motion for (in essence) 

a compulsory nonsuit on the Citizens' claims that issuance of the pe:rrni t was an 

abuse of DER' s discretion because DER had insufficient reason to believe that 
3 

o:r;erations under the permit would not degrade the environrrent. The hearing 

3 
In so ruling we recognized and continue to recognize that all pertinent regu­

lations, including 25 Pa.Code §86.37(a) (8) whose alleged violation by Grindstone is 
discussed infra, presumably were promulgated by the EQB with the ulti:rrate intention 
of p+eventing degradation of the environrrent. Our oral ruling was not concerned 
with allegations such as failure to comply with 25 Pa.Code §86.37(a) (8), however, 
which nowhere explicitly refers to the environment; §86.37(a) (8) is concerned solely 
with presenting categories of persons whose satisfactory corrpliance histories must 
l::e set forth in the pe:rrnit application. Our oral ruling does pertain to alleged 
violations of any regulations whose language explicitly is concerned with preventing 
environrrental degradation, e.g., 25 Pa.Code §86.37 (a) (3). 
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.... 
examiner explained that under the Board's rules, 25 Pa.Code §21.86(a), the oral 

ruling in favor of Grindstone on these issues of environrrental degradation o:mld 

not be final until affirrred by a majority of the Board. Our Findings of Fact 37 

and 38, supra, substantiate the hearing examiner's aforesaid oral ruling, which 

we herewith affinn. These environmental degradation clairrs of the Citizens vlill 

not be discussed further in this Adjudication, however, because they have not been 

renewed in the Citizens' FQSt-hearing brief. 

We now turn to the main subjects of this Adjudication, namely the relation= 

ship of Thomas Firestone to Grindstone and the inplications :thereof. 'Ihe SM::RA, 

52 P.S. §l396.3a(d), reads: 

(d) The departrrent shall not issue any surface 
mining penni t or renew or amend any penni t if it finds, 
after investigation and an opportunity for an infonnal 
hearing, tlat (1) the applicant has failed and continues 
to fail to comply with any provisions of this act or of 
any of the acts repealed or arrended hereby or (2) the 
applicant has shmvn a lack of ability or intention to 
cornply with any provision of this act or of any of the 
acts repealed or amended hereby as indicated by past or 
continuing violations. Any person, partnership, associ­
ation or corporation which has engaged in unlawful conduct 
as defined in section 18. 6 or which has a partner, associ­
ate, officer, parent corporation, subsidiary corporation, 
contractor or subcontractor which has engaged in such 
l.IDlawful conduct shall be denied any penni t required by 
this act unless the pennit application derronstrates that 
the unlawful conduct is being corrected to the satisfaction 
of tl1e departrrent. 

'!his §1396. 3a (d) was enacted on October 12, 1984, after issuance of the penni t. 

However, the just-quoted language of §l396.3a(d) is taken verbatim from the fo:rrrer 

§1396.3a(b), which was in effect when the pennit was issued. It is clear, therefore, 

that DER was required to take into account the alx>ve-quoted language before issuing 

the pennit. The SMCRA statutory language has been implemented by 25 Pa.Code 

§86.37(a) (8), which is presently effective and has been effective since at least 

November 1982. §86.37(a) (8) states that: 
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(a) No penni t or revised penni t application 
shall be approved, unless the application affirm­
atively derronstrates and the Depa.rt:ment finds, in 
writing, on the basis of the information set forth 
in the application or f~ information otherwise 
available, which is documented in the approval, and 
made available to the applicant, that all of the 
following exist: 

(8) 'lhe applicant has submitted proof that 
any violation related to the mining of coal by the 
applicant or by any related party of any of the acts, 
rule, regulation, pennit, or license of the Depart­
:rrent has been corrected or is in the process of being 
corrected to the satisfaction of the Departrrent, 
whether or not the violation relates to any adjudicated 
proceeding, agree:rrent, consent order 1 or decree, or 
which resulted in a cease order or civil penalty . 
assesSIIEnt. For puq::oses of this subsection, a related 
party is any partner, associate, officer, parent cor­
poration, subsidiary corporation, affiliate, or person 
by or under comron control with the applicant, contractor 
or subcontractor. 

Grindstone's application did not make any reference to Thomas Firestone. 

'Ihe Citizens maintain that Grindstone should have listed 'Ihornas Firestone as a 

"related party" 1 and inply that Grindstone--in failing to list Thornas Firestone--

withheld information that \'lOuld have caused DER to deny the permit. The Citizens 

are not rnaintaining that Joy Firestone and R::mald Clark Coleman, Jr., the appli-

cation's listed officers of Grindstone, were undeserving of a pennit because they 

had 11 failed • • . to comply with any provisions of the act" or had 11 shown a lack 

of ability or intention to comply" [language of 52 P.S. §1396.3a(d) quoted supra). 

In other words, the Citizens are not really claiming an abuse of discretion by DER; 

rather, the Citizens are claiming that DER \vas not given the information needed to 

rnake an infonred decision about the permit application. 

'Ihe :Board' s scope of review is to detennine whether DER cormni tted an 

abuse of discretion or an arbitrary exercise of its duties or functions. Warren 
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Sand ciDd Gravel Co:rrpany, Inc. v. DER, 20 Pa.Cnwlth. 186, 341 A.2d 556 (1975) . 

Warren also errpowers the Board to substitute its discretion for that of DER. 

Nonnally, however, we do not substitute our discretion for DER 1 s unless we 

first have concluded that DER had abused its discretion. Pennsylvania Mines 

Cog:oration v. DER, 1982 EHB 407; Wilmington 'Ibwnship v. DER, 1981 EHB 459. 

But when, as in the present appeal, an appellant claims that at the tirre the 

per.mit was issued crucial facts were withheld from DER, and that it would have 

been an abuse of DER1 s discretion to issue a permit in the light of all the 

evidence introduced in our de novo hearing, we see no reason not to evaluate 

the de novo evidence before us as if standing in DER 1 s shoes, and to overtw:n 

the pe:rmit if we do agree with the appellant 1 s just-stated claim. 'Ihis Adjudi-

cation is based on this understanding of our authority. 

'Ihere is no evidence that 'Ihornas Firestone has been formal~y d~signated 

as a partner, associate, officer, parent corporation, etc .. (see Finding of Fact 15) 

of Grindstone. 'Ihe issue, however, is whether this lack of formal designation 

should shield Grindstone from having to list 'Ihomas Firestone in its penni t appli-

cation if 'Ihomas Firestone 1 s actual working relationship with Grindstone--as 

conte:rrplated by Grindstone when Grindstone submitted its application--was to be 

that of a partner, or associate, or officer, or parent corporation, etc. We 

believe the intent of the SMCRA is that surface mining pe:rmits not be issued to 

persons wh:::> have shown an inability or unwillingness to comply with the SMCRA; 

correspondingly, the information requested in the perrni t application seeks to 

ensure that no such persons will have significant responsibility for surface 

mining operations under the rubric of a permit issued to another "person, partner-

ship, association or corporation" who has not engaged in unlawful conduct. In 

short, if the facts show that 'Ihomas Firestone in effect was expected to be a 
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partner, associate, etc. of Grindstone (i.e., if Grindstone expected Firestone 

to can:y out the functions nonnally carried out by a partner, associate, etc.) , 

then 'Ihornas Firestone should have been listed in the application even though 

he had not been formally designated as a partner, associate, etc. 'lb rule 

othe:r:wise would be to invite persons with established violation histories to 

make surface mining penni t applications via, e.g. , corporations headed by 

officers in narre only, who would have no actual voice whatsoever in the conduct 

of mining operations under the pennit. 

In fact, the Citizens 1 allegations in this appeal anmmt to the claim 

that Grindstone is a oorporation of precisely the sort just described, with 

oorporate officers Joy A. Firestone and Ronald Clark Coleman, Jr., wro serve 

in nane only, while the nonnal functions of Grindstone 1 s corporate officers 

actually are carried out by (perhaps inter alia) Thomas Firestone. Unfo:t;"tunately 

for the Citizens, however, but fortunately for Grindstone, the Citizens have not 

rret their burden of proving this claim, although they came close. 'lb be specific, 

the total evidence the Citizens presented in support of this claim can be sum­

marized as fOllows. 

DER' s surface mine conservation inspector, Mark Frederick, testified 

that on October 19, 1983 he went to the site at 'Ihomas Firestone 1 s request, for 

the purpose of discussing oondi tions on the site. On March 15, 1984 Mr. Frederick 

again visited the site, and again discussed oonditions on the site with 'IhoiPas 

Firestone. At this tirre he filled out an inspection report stating that violations 

had been observed, and thereupon issued a ·compliance order to Grindstone. 'Ihe 

inspection report and compliance order were signed by ThoiPas Firestone, on lines 

labeled "Operator" (the insp:ction report) and "Operator/Representative" (the 

oompliance order) • Mr. Frederick further testified that the only representative 

of Grindstone he ever rret on the site was 'Ihc:mas Firestone, and that 'Ihornas 
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Firestone had represented himself to Mr. Frederick as Grindstone's foreman 

and/or superintendent. 

Janes Ansell, a Waterways Cori:servation Officer for the Pennsylvania 

Fish Corrmission, testified that he inspected the Grindstone site on December 12, 

1982, in ronnection with his duties for the Fish Corrmission. He telephoned 

Grindstone, and arranged a rreeting at the site with the person who answered 

the phone; the Grindstone representative whom Mr. Ansell rret at the site was 

Thomas Firestone, who also was the person who had talked to Mr. Ansell on the 

phone. In other words, Mr. Ansell's dealings with Grindstone consistently 

were through 'Ihomas Firestone. 

'!he foregoing testi.nony is supplerrented by a number of admissions 

filed by Grindstone in response to the Citizens' requests for admissions; 

these admissions have been paraphrased as Findings of Fact 11-14, and need 

not be repeated here. On these admissions and the foregoing testi.nony, we 

can conclude that even if his title was no rrore than Foreman/Superintendent, 

'Ihomas Firest~ne has· been very intimately involved with the administration of 

Grindstone's mining operation. 'Ihere was no testi.nony that either of the ~ 

officers identified in the permit application ever were seen at the mine site 

or were otherwise involved in Grindstone's affairs beyond their listings as 

officers. It is apparent that Mr. Firestone was responsible for the day-to-day 

operation of the site, for arranging rreetings with Comrronweal th inspectors, etc. 

But we do not see that the aforesaid evidence stretches to the level of showing 

that Mr. Firestone was rrore than a Foreman/Superintendent with considerable 

autonorrous authority. In particular, as we see ·it, the evidence sirrply does 

not show that Thomas Firestone was in effect an unnarred officer or associate 

of Grindstone (the other possibilities listed in 52 P.S. §1396.3a(d) or 25 Pa. 
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Code §86. 37 (a) (8), e.g. partner, parent cx:n:poration, etc., can 1:e ruled out 

imnediately as not geriP.ane) • Especially notev..Drthy is the Citizens' failure 

to produce evidence smwing that Joy Firestone and Clark ColenEil, Jr. were 

not carrying out the respecti "'Je fnnctions nonnally expected of a corporate 

President-Treasurer and Secretax:y (Finding of Fact 7) . Although the Citizens 

tried to convince us that Joy Firestone and Clark Coleman, Jr. did not ha"!Je 

the experience required to fill their respecti"!Je COrJ.XJrate posts (see Finding 

of Fact 34) , in the absence of further evidence this alleged lack of experience 

remains consistent with Joy Firestone's and Clark Coleman, Jr. 's actual, all:ei t 

possibly inefficient, exercise of their respective c:orporate powers. 

We conclude there has been no showing that 'Ihomas Firestone was in effect 

an unnamed officer of Grindstone. Whether Thomas Firestone might 1:e an unnaned 

associate of Grindstone is a bit rrore difficult to decide, :rrainly l:ecause 

neither the SMCRA nor the regulations define the tenn "associate". 'Ihe language 

of §1396.3a(d), wherein the sequence "partner, associate, officer, parent oor­

poration, etc." appears imrcediately after the sequence "person, partnership, 

association or corporation", suggests that the SM:RA regards an "associate" 

as a member of an association. Since Grindstone is a oorporation, not an 

association, this construction of "associate" obviously w::>uld rrake §1396. 3a (d) 

inapplicable to Thomas Firestone's role in Grindstone. We also rra.y gi "'Je the 

te:rrn "associate" its CXliilliDn rreaning, in acoordance with the provision of the 

Statutox:y Construction Act. 1 Pa.C.S.A. §§1901 et seq. 1 Pa.Code §1. 7. 

Webster's New Collegiate Dictionary (G. & C. M=rriam Co., 1974) gi"!Jes defi­

nitions of the nonn "associate" : ( 1) a fellow worker, in the sense of "partner" 

or "rolleague" i (2) a "companion" or "comrade". In the context of the present 

appeal, neither of these definitions of "associate" seem any rrore applicable 

than the oonstruction ruled out imrrediately supra. We conclude that 'Ihornas 

Firestone cannot 1:e regarded as an unnarred associate of Grindstone. 
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CONCI..USIONS OF LAW 

1. 'nle Board has jurisdiction over the parties and subject rratter 

of this appeal. 

2. The appellants failed to meet their burden of proof on the issue 

of environnental degradation alleged to result from mining under the tenns of 

the pennit. 

3. Appellants failed to meet their burden- of proof on the issue of 

violations of regulations explicitly concerned with protection of the environrrent. 

4. Under 52 P.S. §1396.3a(d) and 25 Pa.Cbde §86.37(a) (8), persons 

who have significant responsibility for the conduct of surface mining operations 

under a J?ennit, such that their authority is similar to that of an officer, 

. partner, associate, parent or subsidia:ry corporation, contractor or subcontractor, 

must be listed on the J?ennit application. 

5. The apJ?ellants failed to meet their burden of proof on the issue 

of "Whether 'Ihomas Firestone should have been listed on the J?ennit application 

under 52 P.S. §1396.3a(d) and 25 Pa.Cbde §86.37(a) (8). 
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ORDER 

WHEREFORE, this 5th day of March , 1986, the appeal of the 

Concerned Citizens of Jefferson 'Ibwnship is dismissed. 

DATED: March 5, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Connonvveal th: 
Diana J. Stares, Esq. 
Western Region 

For Appellants: 
Charles F. Ta.rre 
Grindstone, PA 

For Penni ttee: 
Janes R. DiFrancesco, Esq. 
Johnstown, PA 

Ernest Bradrron 

ENVIroNMENTAL HEARING BOARD 

J.VlAXINE IDELFLING 
Chainnan 

ID"JARD GERJlOY 
Member 
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COLTRANE, INC. I 

CO/·.fMO.VWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 

THIRD FLOOR 
1-l.\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

Appellant 

. v. 

Docket No. 85-134-G 

Issued March 6, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 

Appellee 

OPINION AND ORDER 
SUR MOTION EDR SUMMARY JUDGMENT 

Synopsis 

DER' s .IYbtion for Surrmary Judgrrent in this bond forfeiture proceeding 

is denied. Although it has been established, via appellant's failure to respond 

to _DER's requests for admissions, that violations exist on the mine site for which 

the instant bond was posted, the· record before the Board dces not decurrent the 

ter:ms of the bond itself. It is axiorna tic that the rlghts and obligations of the 

parties are governed by the language of the bond. Pa.R.C.P. 1035 authorizes the 

entry of surnrra:cy judgment where there are no disputed issues of material fact and 

the moving party is entitled to judgment as a matter of law. Without first having 

established the conditions of the bond, the Board cannot conclude that DER is 

entitled to judgment as a matter of law. DER is free to renew its motion at a 

later date if accompanied by docurrentation establishing the terms of the bond at 

issue. 
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OPINION 

'Ibis is an appeal of the forfeiture of a single bond by the Departrrent 

of Environmental Resources pursuant to section 4 of the Surface Mining Conservation 

and Reclamation Act, 52 P. S. §1396. 4. 'Ihe bond was posted by appellant in con­

nection with the issuance of a surface mining permit, No.l02378-2681020l(T)-0l-0, 

for a mine site located in South Union Township, Fayette County. 'Ihe site is 

covered by Mine Drainage Permit No.2681020l(T). 

Appellant is appearing pro se. As a consequence of his failure to 

comply with the Board's order directing him to file a pre-hearing memorandum, 

the Board, by order dated August 29, 19 85, imposed sanctions upon appellant pur­

suant to 25 Pa.Code §21.124, precluding him from presenting his case in chief at 

the hearing on the merits of this appeal, if and when held. 'Ihe Board's August 29, 

19 85 order also permitted DER to engage in lirni ted discovery, i.e., DER was auth­

orized to serve requests for admissions upon appellant. DER has done so. 

Appellant has failed to respond to the requests, hONever, thereby establishing 

for, the purposes of the present appeal, the truth of all matters to which the 

requests were directed. Pa.R.C.P. 4014 (d). DER has relied upon appellant'.s fci.lure 

to respond to the requests for admission as the basis for its motion for summary 

judgment, with which this opinion is concerned. Appellant has not responded to 

the DER motion. Pa. R. C. P. 10 35 provides that summary judgment shall be rendered 

where there exists no genuine issue as to any material fact and the moving party is 

entitled to judgment as a matter of law. 

We note initially that appellant has raised no defenses to the bond 

forfeiture. The notice of appeal simply stated that the purpose of the appeal 

was to obtain a "continuance" of the forfeiture pending disposition of litigation 
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in federal court, which appellant apparently believes is related to the instant 

matter. 'Ihe Board advised appellant shortly after the appeal was filed that it 

would not automatically grant such relief but that appellant was free to request 

a continuance of the filing of his rremorandum if he felt it necessary. Othe:rwise, 

appellant was infonned, the Board would expect this appeal to take its nonnal 

course. No continuance was requested; indeed, the Board has received no further 

cormmmication fran appellant since the filing of the notice of appeal. 

Appellant's failure to respond to DER's requests for admissions has 

established that violations exist at the mine site covered by pennit No. 102378-

2681020l(T)-01-0. For exanple, ·it has been established, inter alia, that 

appellant has not backfilled and regraded the site to approximate original 

oontour and that no reclanation woxk has been done since August of 19 84. 25 Pa. 

Code §87 .141 (a) requires that ".all disturbed areas shall be returned to their 

II 

approximate original contour. !n addition, it is established that appecllant 

removed backfilling equipment fran the site sametirre prior to November, 1984 and 

did not return it prior to the bond forfeiture. 25 Pa.Code §87 .141 (d) provides that 

backfilling equipment needed to complete the restoration shall not be removed from 

the operation until all backfilling and leveling has been completed and approved in 

II 

writing by the Department. 

It is axiomatic that the obligations anq rights of the parties to the 
. 

bond are determined by the language of the bond. Coal Hill Contracting v. DER, 

1984 EHB 374 (Adjudication dated August 6, 1984); C.J.S., Bonds, §40. 'Ihe record 

before the Board here does not include the bond itself nor have the bond tenns 

been established via DER' s request for admissions. 'Iherefore, we are unable to 
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ascertain the amount of liability, if any, which has accrued under the bond, 

in light of the established violations described supra. In addition, DER alleges 

that the bond identified in its forfeiture notice is not in fact the bond with 

which we are here concerned. Apparently, the bond described in the notice--:-:"which 

consisted of two certificates of deposit, Nos. Y39612 and Y3962~~~as released in 

19 83 as a consequence of the transfer of responsibility for the site from another 

operator to the appellant. Appellant st:bsequently provided DER with a cashier's 

check, No. 2567, in the amount of $13,800, drawn on the First National Bank of 
,. 

carmichaels and dated June 17, 1983. DER alleges that it is this cashiers check 

which has been declared forfeit by DER and which is at issue herein. As far as the 

Board is aware, no amended notice of forfeiture has been sent to the appellant. 

DER has appended to its notion for sum:ma:ry judgrrent copies of the bond 

agreerrent executed in connection with mine pennit No. 102378-2681020l(T)-01-0, 

and cashier's check No. 2567. DER's motion was unaccompanied by any affidavits, 

hcwever. Under this circumstance, we cannot consider documents merely appended 

to a notion to be part of the record in this proceeding, in the absence of an 

admission by appellant or other docmrentation s..u£.£icie:ht under-rule 1035 to pennit 

us to rely upon the docmrents in rendering our decision of' DER' s notion. 

Irrerra v. Southeastern Pa. Transportation Authority, 231 Pa.Super. 508, 331 A.2d 705 

(1974). Laspino v. Rizzo, 40 Crnwlth Ct. 625, 398 A.2d 1069 (1979). This is 

particularly crucial with regard to the bend instrument itself, since our ruling 

on appellant's liability under the bond must be determined by reference to the bond 

conditions in the record before us. Accordingly, we cannot grant surrrna:r:y judgrrent 

in favor of DER at this tirre. The Order which follcws leaves DER free to renew 
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its motion in a fo:r:m which will establish its entitlerrent to Sum:nal:Y judgment, 

e.g., by including appellant's admission of the "genuineness, authenticity, 

correctness" etc. of the bond instrurrent, as specifically provided by Pa.R.C.P. 

4014 (a) . 

Appellant• s failure to respond to DER' s motion likewise does not permit 

us to enter sunma.:ry judgment. If the moving party• s papers do not support surnma:ry 

judgrr.ent, the adverse party need not file any response to the motion. Goodrich 

Amram, §1035(b) (9); Ritrnanich v. Jonnell Enterprises, Inc., 219 Pa.Super.l98, 

280 A.2d 570 (1971). The burden is on DER, as the moving party, to establisH. that 

it is entitled to judgrrent as a matter of law. Without the bond agreement, which 

controls the rights and obligations of the parties, we cannot make such a 

dete:r:mination. 

ORDER 

WHEREFDRE, in light of the foregoi_r'lg, it :is ordered that DER' s motion 

for sumrrar:y judgrrent is denied. DER is free to renew its motion at a later date. 

ENVIIDNMENTAL HEARING BOARD 

/ 
/ ' '-7 I 

,~/t\·-· '. 'I 

/; 

... ( ~ ·: 

Edward Gerjuoy, Member 

DATED: March 6 1 19 86 

cc: Bureau of Litigation 
For Appellant: 

David J. Klimek, President, Ca:r:michaels 1 PA 
For the (;.)rmnonwea1th, DER: 

Joseph K. Reinhart, Esq. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

MICEAEL • KUHAR, 
Appellant 

. v. 

Docket No. 85-144-G 
Issued March 7, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 

Synopsis 

Appellee 

OPINICN AND ORDER SUR IDTION FOR 
SUMMARY JUDGMENT 

Partial sumrrary judgnent is granted in favor of the Department of 

Environrrenta.l :resources. 'Ih:rough discovery it has been established that 

appellant has failed to a::>Irq?ly with' the terms of his mining pennits and with 

applicable departrcent regulations. Answers to interrogatories which a::mta.in 

statements to the contrary are superseded, for the plil:pases of the stmmary 

judgrrent motion, by appellantis failure tO respond to DER's requests for 

admissions. M3.tte:rs established via requests for aamissions are not subject 

to further dispute and SurmtE.J:Y judgrrent can be rendered on the basis of such 

established facts. 

Where a causal cormection is established between envi:ronrrenta.l 

violations off the penni t area and violations on the penni t area, the off-

permit violations· are the equivalent of a direct violation of the bond conditions. 

Financial inability is not a defense to a bond forfeiture proceeding. The 
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rights and obligations of the parties to the bond are determined by the bond 

language •. Where the bond provides that liability shall accrue in proportion 

to the acreage affected by mining and the penni ttee has failed to corrply with 

its obligations under the bond, DER is entitled to forfeit that portion of 

the band that corresponds to the acreage affected . by the mining activity 

rmlltiplied by the per acre liability specified in the bond terns. 

In the instant case, the Board upholds forfeiture of $5,000.00 of the 

bond posted in connection with one surface mining pe:rmit, on the basis that 

the minimum liability provision of the bond has been triggered. With regard 

to the remaining penni t sites, ho.vever, only partial summary judguent can be ren­

cered. It is established that violations exist on the renaining permit sites 

and that, therefore, sorre liability under the bond has been effected.- Havever, 

the Board does not have before it the language of the bonds posted in connection 

with these other penni ts. 'lberefore, it cannot determine the amount of 

liability. DER is free to renew its llOtion for summary judgrrent on these remain­

ing issu=s after the language of the bonds has been placed on the record before 

the Board. 

OPINION 

'Ihis appeal concems the forfeiture of several bonds by the Departmant 

of Enviro:rmental Resources (DER) pursuant to section 4 of the Surface Mining 

Consei:Vation and Reclamation Act (SMCRA) , 52 P. S. §1396. 4. 'Ihe bonds were posted 

by appellant in connection with the issuance of four surface mining permits, 

Nos. 942-1, 942-1 (A), 942-1 (A2), and 942-1 (A3). All four mining pennits are 
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within mine drainage :r;errn:i..t No. 3272SM9 for a site in Fallavfield 'Ibwnship, 

Washington County. 

DER has noved for Surrma.IY judgrrent, relying upon appellant's pre­

hearing menorandurn, his notice of ap:r;eal, answers to interrogatories and 

appellant's failure to respond to DER' s request for admissions. Appellant 

has not responded to the DER notion. 

Pa.R.C.P. 1035 provides that surcma.r:y judgment may be rendered where 

there is no genuine issue as to any material fact and the rroving party is 

entitled to judgnent as a matter of law. In ruling upon a notion for S'UI'CliTal:Y 

judgnent, we must resolve all doubts in favor of the party opposing the 

motion. Toth v. Philadelphia, 213 Pa. Super. 282, 247 A.2d 629 (1968); 

Coodrich Amram §10 35 (b) : 3. 

It is axiomatic that the rights and cbligations of the parties to a 

bond are determined by the bond language. Coal Hill Contracting Co. v. DER, 

19 84 EHB 37 4 (adjudication dated August 6, 19 84) . C. J. S. , Bonds §40. 

Appellant's failure to respond to DER' s reqrest for admissions establishes that 

the condition of appellant's obligation on the bond posted for mine pennit 942-l(A3) 

was that appellant shall faithfully perfonn all of the requirerrents of (1) Act 418 

(SMCRA) , (2) • • . The Clean Streams raw, ( 3) the applicable rules and regula­

tions promulgated thereunder, and ( 4) the provisions and conditions of the penni ts 

issued thereunder . 

Appellant's answers to DER's interrogatories as well as his failure 

to respond to DER' s requests for admissions have established that there are 

violations of the applicable regulations end the pennit conditions on the area 
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covered by mining permit 942-l(A3). For example, the permit requires that 

the site be retumed to approximate original contour (AOC) after mining 

operations have ceased. Appellant has rot retUDled the site to AOC: backfilling 

remains to be completed. Appellant has conducted no backfilling activity at the 

site since 1979. In addition, he admits that there are two pits, in which 

water accumulations exist, on the site. One of these pits was created when 

appellant mined off the area covered by pennit No. 941-l(A3). Where a causal 

connection exists between violaticns off the permit area and violations on the 

permit area, the off-pennit conditions constitute the legal equivalent of a 

direct violation of the bond conditions. Comrronwealth of Pa. DER v. O:jden, 501 

A.2d 311 (Pa. Corrwlth. 1985); King Coal Company v. DER, EHB Docket No. 83-112-G 

(Adjudication dated March 18, 1985 and reconsidered July 25, 1985). The failure 

to back£ ill to N:x:. and the existence of the pits on the site constitute vio­

lations of 25 Pa. Code §87.141, in addition to violations of the pennit conditions. 

In sum, there is no dispute that, with regard to pennit No. 942-1 (A3), appellant 

has failed to corrply with his obligations mder the bond. 

Appellant has raised a single legal argurrent against the bond 

forfeiture, in both his notice of appeal and his pre-hearing rrenorandum. He 

contends that many of the conditions existing on the sits covered by the four 

mining pennits are a consequence of his filing for bankruptcy in 1979. He 

alleges that his equipment was repossessed as a consequence of the bankruptcy 

proceeding and that further reclamation activities became impossible. 'Ihis 

argurrent is insufficient to preclude the ent:ry of sumrna:ry judgment against 

the appellant, havever, where there are no material facts in dispute. Financial 
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inability of an operator to reclaim is no defense to a bond forfeiture action. 

Melvin R:iner v. DER, 1982 EHB 183 (Adjudication dated July 28, 1982). 

'Iherefore, since there is no dispute that violations exist on mine penni t 9 42-

l(A3), liability tmder the tenns of the bond has been effected. 

It has been established, via DER' s tmanswered requests for admissions, 

that liability on the bond posted in connection with pennit No. 942-l(A3) 

accrues in proportion to the acreage affected by surface mining "at the rate of 

five htmdred seventy-five ($575) Clollars per acre of part thereof, but in no case 

shall such liability be for an arrotmt less than five thousand ($5,000) oollars." 

It is also established that appellant affected five of the ten acres oovered by 

pennit No. 942-l(A3). 

In King Coal, supra, the Board held that where the bond provides that 

liability shall accrue in proportion to the acreage affected by the mining . . . 

operation and the pennittee has failed to conply with its obligations tmder the 

bond, DER is entitled to forfeit that portion of the bond that oorresponds to 

the acreage affected multiplied by the per acre liability specified in the band 

tenns. Under this holding, DER would be entitled to forfeit $2,875 of the bond 

posted for pennit No. 942-l(A3). Since the bond contains a minimum liability 

of $5,000, havever, DER is entitled to forfeiture of that amotmt, i.e., $5,000. 

Appellant's answers to DER' s interrogatories and his failure to respond 

to DER' s requests for admissions also establish that he affected all of the 

acres included tmder the other three pennits Nos. 942-1 (A2), 942-1 (A) and 942-1, 

and that there are violations of the applicable regulations and penni t can eli tions 

on each of these three sites. 
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On pe:rrnit No. 942-l(A2) appellant admits that there remains considerable back-

filling to be done, i.e., three to four acres of the ten affected acres have 

not been backfilled. On pe:rrnit Nos. 942-l(A) and 942-1, appellant's answers to 

DER' s interrogatories stated that reclamation had been entirely completed. 

Havever, appellant's failure to respond to DER' s re:;ruest for admissions establishes 

for the purposes of this proceeding1 that violations do exist on these penni t 

sites, i.e., that backfilling has not been accanplished. The truth of matters 

established via requests for admissions is "conclusively established and is not 

subject to further dispute." QJodrich Arnram, ·Admissions, §4014 (d) (2). Indeed, 

the. fact that appellant's response to previous disoove:ry requests contains state-

rrents which apparently oontradict the matters established via the requests for 

admissions d::>es not preclude the grant of surrma:ry judgrrent against him on the· 

basis of those admissions. Innovate, Inc. v. United Parcel Service, Inc., 

275 Pa.Super. 276, 418 A.2d 720 (1980). In other words, the adnissions dispose 

of all issues of material fact in this proceeding. Appellant has failed to comply 

with the tenns of his pe:rrnits and with applicable regulations. 

Given the aforesaid violations on mining pennits 942...;.1, 942-1 (JJ.) and 

942-1 (A2), it is clear that forfeiture of sare amount of the bonds posted in con-

junction with those pennits is appropriate. The precise arrount to which DER is 

entitled must, of course, be detennined by reference to the language on the bonds 

themselves. Coal Hill, supra. 

1. A matter established via a failure to respond to a request for admission cannot 
be used against the party in any other proceeding. See Rule 4014 (d) and Cornrrent (8) 
to the rule. 
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Unfortunately, the language of these bonds has not been 

established via the request for admissions, the answers to interrogatories or 

any other part of the record presently before the Board. 'Ihe parties have 

attached to their pre-hearing rrernoranda copies of the bonds posted in association 

with mining t:ennits Nos. 942-1, 942-l(A) and 942-l(A2). Such docurrents, however, 

are not properly before us. Irrerra v. Southeastern Pa. Transportation Authority, 

231 Pa.Super. 508, 331 A.2d 705 (1974). DER is, of course, free to request 

appellant to admit the "genuineness, authenticity, correctness," etc. of the bond 

document as expressly t:ermitted by Rule 4014 (a), or to establish the bond language 

in some other fashion, and then to renew its rrotion for summary judgrrent. 

We cannot use appellant's failure to reply to the summary judgrcent 

rrotion as a sufficient basis to render judgrcent against him where the language 

of the bond agreerrents is-_ not before us. ApJ;:ellant is mder no obligation to 

respond to the motion. If the moving party' s papers do not support summary 

judgrcent, the adverse party need file no affidavits or opposing papers and his 

failure to do so will not entitle the rroving party to S'lJI!UU3.rY judgnent. Goodrich 

Arnram §1035 (b) :9; Ritmanich v. Jonnel EnteYprises, Inc. 219 Pa.Super. 198, 280 A.2d 

570 (1971). 'Ihe burden is onDER, as the rroving party, to establish that it is 

entitled to judgnent as .a matter of law. Without the bond agreements which 

control the rights and obligations of DER and appellant, we cannot make such a 

detenni.nation. Accordingly, we render partial sunma:ry judgrrent only, as detailed 

in the accorrg;:>anying order. 
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WHEREFORE, in light of the foregoing, it is ordered that: 

1. DER' s notion for summary judgrrent is granted with regard to the 

forfeiture of certificates of deposit Nos. 69411 and 69412, which were posted 

as bonds under mining pennit 942-l(A3) in the amount of $5,000. 

2. It is established that appellant has failed to <X:ll'lply with the 

ter.ms of his pennits and applicable DER regulations, specifically 25 Pa.Code §87.141, 

on the sites ro-vered by mining permits 942-1, 942-l(A) and 942-l(A2). 

3. It is established that appellant affected all of the acreage 

included under each of mining pennits Nos. 942-1, 942-l(A) and 942-1 (A2), i.e., 

appellant affected ten acres under each of the aforesaid three pe.nnits. 

4. DER is free to renew its notion for surnma:ry judgrrent with regard 

to the issues remaining in this appeal, i.e., the amount of the forfeiture 

to which DER is entitled under mining pennits Nos. 942-1, 942-l(A), and 942-l(A2), 

gi-ven the established facts set forth in paragraphs 2 and 3 supra. 

DATED: March 7, 1986 

cc: Bureau of Litigation 
For Appellant: 

Edwin W. Ibbey, Esq. 
Washington, PA 

For Cornnonwealth, DER 
Dennis w. Strain, Esq. 
Western Fegion 

ENVIroNMENTAL HEARING BOARD 

Edward Gerjuoy 

206 



CO.HMO:VWEALTH OF PENNSYLVANIA 

ENYIRON:\lENTAL HEARING BOARD 

·221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

MICHAEL KUHAR, 
.Appellant 

. v. 

Docket No. 85-143-G 

Issued: March 12, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR IDTION FOR SUMMARY JUDGMENT 

Synopsis 

DER' s M:rtion for Surnma.cy Judgment is granted; DER' s forfeiture of 

appellan:t' s surface mining bond, posted pursuant to the Surface Mining Act, 

52 P.S. §1396.1 et seq., is upheld for the minimum arrount of liability under 

the . bond terms~ 

'Ihe obligations of the Comrronweal th and the mine operator under the 

bond are controlled by the langliage of the bond. Appellant has failed to conply 

with its obligations under the mining laws and thus, under the bond, in that he 

has failed to return the site to approximate original contour and revegetate it. 

Appellant's claim that he contracted with other parties to perform these duties, 

and that he cannot be held liable for their failure to carry out ·the sarre, fails 

to state a valid defense to the bond forfeiture. A permittee cannot by private 

agreement delegate duties inposed upon him by statute. 
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' 
P..s a general rule, in the absence of provisions to the contrary, 

where a bond is given to a public body and is conditioned upon compliance 

with a statute, the full penalty of the bond may be recovered in the event 

of a breach of the bond conditions. HCN1ever 1 where as here, the bond provides 

that liability shall accrue in proportion to the acreage affected by the mining 

operations, DER is entitled to forfeit only that portion of the bond which 

corresponds to the number of acres affected multiplied by the per acre li­

ability specified in the bond. Here there is a minimum liability provision 

which is triggered since the per acre liability would amount to less than 

$5 1 000. Accordingly 1 forfeiture in the arrount of $5,000 is upheld. 

OPINION 

'Ihis is an appeal of the forfeiture of a single bond by the Departrrent 

of Environmental !€sources (DER) pursuant to the Surface Mining Conservation and 

Feclarnation Act, ("Surface Mining Act") 52 P.S. §1396.1 et seq. The bonds were 

posted by appellant in connection with t.,_e issuance of mining pennit #942-2, for 

a mine site located 'in Stewart TCNlnship 1 Fayette County. The site is covered by 

Mine Drainage Permit 3375SM73. 

DER has rroved for summary judgrrent. Appellant has filed no response 

to the DER motion. The rrotion relies in large part upon DER' s requests for 

admissions to which appellant has not responded. Under Pa.R.C.P. 4014, we there­

fore are enti tied to deem admitted all matters of which an admission was requested. 

Pa.R.C.P.l035 provides that surrmary judgrrent will be rendered where the pleadings, 

depositions 1 answers to interrogatories and admissions on file, together with the 

affidavits 1 if any, show that there is no genuine issu= of material fact and that 

the rroving party is entitled to judgrrent as a matter of law. we conclude that this 
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' 
standard has been net in the instant appeal. 

It is well established that the, d:lligati<?ns of the ~ligor and . d:lligee 

on a bond are detennined by the bond language. Coal Hill Contracting, Inc. v. DER, 

19 84 EHB 374 (Adjudicatim dated August 6, 19 84) . 12 Am.Jur. 2d, Bonds, §25. The 

condition of the operator's liability under the bonds at issue herein is as follows: 

NCW' THE CONDITION OF T'diS OBLIGATION is such that if 
the said surface mine operator shall faithfully perfonn 
all of the requirerrents of (1) Act 418, [The Surface 
Mining Act], (2) the Act of Asserrbly approved June 22, 
19 37, as a:rrended, kn~ as "The Clean Streams Law" 
(Act 394), (3) the applicable rules and regulations 
pranulgated thereunder, and ( 4) the provisions and 
cx:mditions of the pennits issued thereunder and desig­
nated in this bond (all of which are hereafter referred 
to as "law"), then this d:lligati.on shall be null and 
void, othex:wise to be and remain in full force and 
effect in accordance with the provisions of the law. 

Appellant's pennit required that the mine site be retmned to approxi­

mate original contour (AOC)' and that it be revegetated, ·inter alia. Although 

appellant in his pre-hearing rrenorandum and notice of appeal denies that he has 

failed to perfonn these duties, his failure to respond to DER' s request for 

admissions establishes that the site is not returned to AOC and that revegetation 

has not been accorrplished. Therefore, it is established that appellant has failed 

to corrply with the terns of his penni t, and thus, of the bond. 

Appellant also argues that, even if it is true that the site has not been 

retUDled to AOC or revegetated, he cannot be held liable for these failures since 

he contracted with other parties to perfonn these duties and cannot be responsible 

if they failed to do so. Appellant misapprehends the law. 'Ihe pennit requirements, 

that the site be returned to AOC and revegetated, derive from DER regulations pro-

mulgated pursuant to the Surface Minill3" Act and the Clean Streams Law, 35 P. S. 
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' 
§691.1 et seq. 25 Pa. Code §87.14l(a); 25 Pa. Code §87.147 and §87.148. The 

Commonwealth Court has held that a pennittee cannot, by private agreerrent., 

delegate duties and obligations imposed upon him by statute. Morcoal Company v. 

DER, 74 Pa.Cmwlth 108, 459 A.2d 1303 (1983); Middletown TOwnship Municipal 

Authority v. DER, 7 Pa.Orwlth 545, 300 A.2d 515 (1973). Appellant cannot ex-

pect to be relieved of his responsibility under the Clean Streams Law and the 

Surface Mining Act simply by pointing his finger at someone else. 

'Ihe foregoing establishes that appellant has triggered the liability 

provisions of the bond. 'lhe DER letter notifying appellant of the forfeiture 

declared forfeit the entire amount of the bond, $8,700. In its motion, however, 

DER recognizes that it is entitled to only $5,000, despite the violations described 

suprr., under the facts of this case. 

"As a general rule, and in the absence of provisions to the contrary, 

'Where a bond is given to a public body and is conditioned upon compliance with a 

specific statute, the full penalty of the bond may be recovered in the event of 

the breach. M::>rcoal Company v. DER, 74 Pa. Orwlth 108, 459- A.2d 1303 (1983). 'Ihe 

bond in this case, ha.vever, does have "provisions to the contrary." It states: 

Liability on this bond shall accrue in proportion 
to the acres of land affected by surface mining 
at the rate of Five Hundred Seventy Five D:lllars 
( $5 75) per acre of part thereof, but in no case 
shall such liability be for an amount less than 
Five Thousand D:lllars . 

In King Coal Company v. DER, EBB Docket No. 83-112-G (Adjudication dated March 18, 

19 85 and reconsidered July 25, 1985), the Board stated that 'Where the bond provides 

that liability shall accrue in proportion to the acreage affected by mining opera-

tion and the pennittee has failed to comply with its requirerrents under the bond, 
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DER is entitled to forfeit that portion of the bond that corresponds to the acreage 

affected by the mining operation multiplied by the per acre liability specified 

in the bond terrrs . 

The facts here, as established through. DER' s re::Juests for aC!rn:i.ssions, 

are that only five of the fifteen acres covered by the bond were affected by mining 

activities. 'Iherefore, since the liability accrued under the arrount per acre 

provision would total less than five thousand dollars, appellant is liable for 

the minimum arrount, $5,000. 

ORDER 

'Ihe Comrronwealth of Pennsylvania, D::partrrent of Environrrental Resources' 

("DER") ~1otion for Summary Judgrrent is granted. DER' s forfeiture of Certificate 

of D::posit No. 69421 up to an amount of $5,000.00 is sustained. 'Ihis matter is 

remanded to DER for action consistent with this opinion. 

BY 'IHE BOARD 

Maxine Woelfling, Chairrran 

/~ I . 
'( t L ._,/1-. 

I 
.J L -'f-_ _.., 

Edvard Cerjuoy, Merrbeg' 
DA'IED: March 12, 1986 
cc: Bureau of Litigation 

For Appellant: 
EcMin W. Robey, Esq., Washington, PA 

Fbr the Comnonweal th, DER: 
D::nnis W. Strain, Esq. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

'IDWNSHIP OF DERRY 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and Borough of Rurmelstown, Intervenor ( 85-175-G) 

OPTIUCN AND ORDER 

Synopsis 

Docket No. 85- 175-G 
85-207-G 

Issued March 13, 1986 

DER' s M:>tion to Lirn:i.. t iss res is denied; havever, the Board rules 

that the hearings on the merits of these appeals will be lirn:i.. ted to evidence 

bearing upon whether appellant has satisfied the first of three prongs of 

the Payne v. Kassab test, (11 Pa.CrWlth 14 1 3i.2 A.2d 86 (1973)) i.e., whether 

appellant's permit applications conplied with all applicable statutes and 

regulations. Evidence bearing upon the second and third prongs of the Payne 

test will be penni tted only if appellant submits to DER (if it has not already 

done so) the infonnation necessary to determine whether the penni ts properly 

can be issued tmder those prongs. Such infonnation must be submitted to DER early 

enough for evaluation well before the hearings on the :rreri ts. If a perrn:i.. t 

application does not comply with applicable law 1 DER cannot issue the penni t; 

tmder such circumstances there is no need to address the second and third 

prcngs of the Payne analysis. 
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OPINION 

At IX>cket No. 85-175-G, the Tcwnship of r:en:y ("DeW") has appealed 

DER' s denial of Der:ry' s application for ronstruction of a new sani taJ:y landfill. 

At Docket No. 85-207-G, Der:ry has appealed DER' s denial of I:er:ry' s application 

for IIDdification of an existing landfill. Derry has filed a motion to consoli-

date the two appeals; because of DER's objection, this motion has not been grantedo 

However, the Board, with the roncurrence of the parties, has ordered that the 

appeals be heard in tandem, beginning with No. 85-207-G, in the belief that some 

of the evidence in 85:-:207-G rould be incorporated into the imrrediately subsequent 

85-175-G hearing. In the rneantirre, DER has filed a motion to limit the issues in 

these appeals, to which Der:ry has responded. DER's IIDtion, and Derry's response, 

are rouched as if the issres in the two appeals are the sarre or very similar, 

a pres'llrlption 'Which is not d:>vious to this Bda.rd. Nevertheless, we cannot but 

take this motion and response as we find them, and therefore will proceed herein 

as if the issues in the two appeals real}¥ are essentially the same for the pur-

poses of this Order. 

DER has moved the Board to: 

limit the issres on appeal to detennining what 
infonration was required to be submitted in 
Deny's pennit application by either regulation 
or the Deparbnent, and whether Der:ry subrni tted 
the required infonration. 

By way of elaboration on the above-quoted request, DER explicitly asks 
the Board to preclude the submission of evidence on the follcMing specific issues. 

1. Any infonnation intended to prove 'Whether and 
to what extent the Department's refusal to issue 
the subject penni ts had an adverse eronornic 
impact on Derry. 

2. Any infonnation intended to prove that the 
I:epart::n'ent failed to apply the serond and third 
prongs of the Payne v. Kassab standard to r:erry' s 
pennit applications. 
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3. 'Pmy technical info:r:mation that has not been 
submi. tted to the Departrrent for review as part 
of Derry's permit application, and which is not 
intended to e:xplain infonnation previously sub­
mitted to the Departrrent. 

In support of its ItOtion DER argues primarily that "the Board lacks 

jurisdiction to hear evidence not previously submitted to the Department" as 

part of I:erry' s permit application. 'lhe Board rejects. this argurrent, as well 

as DER's related subordinate argum;mts, e.g., that DER's ''refusal to approve 

Deny's pennit applicaticn oonstitutes a non-discretionacy act which limits 

this Board's scope of reviev." In fact, we find it difficult to believe DER 

is offering such argurrents seriously. In the appeal docketed at 85-175-G, the 

denial letter fran DER to Der:ry read as follCMs: 

A review of the application for the above referenced landfill 
has been oonpleted. Your application fails to C!ernonstrate that 
the proposed sanitary landfill will not degrade the waters of 
the Conm:mwealth, ·and that its operation will corrply with the 
provisions of the Solid Waste Management Act, 35 P.S. §6018.101 
et. seq, 'lhe Clean Streams Law, 35 P.S. §691.1 et. seq., and the 
Rules and Regulations promulgated thereunder. 'lherefore, your 
application is denied. 

The particular reasons for denial include the follaving: 

A. 'Ihe application does not adequately define the 1imi. ts of ground­
water recharge, discharge or lateral flav. 

B. 'lhe application doos not provide a three dimensional hydraulic 
gradient or flav net. 

c. 'lhe efficiency of the leachate interceptor has not been adequately 
addressed. 

· D. 'Ihe hydraulic oonducti vi cy, extent and overall significance of 
the penreable soils in which the leachate interceptor is proposed 
to be located has not been adequately addressed. 

E. 'Ihe fracture flav at the site has not been adequately addressed. 

F. 'Ihe application does not adequately dete:r:mine the conclusive 
soil, geology, and groundNater oonditions at the site. 
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G. The application does not adequately address the :relationship be­
tween the location of the treat:rrent settling basins and the water 
table. 

H. 'Ihe application does not adequately address the deficiencies 
outlined in the Department's letters dated Decenber 27, 1982 
and August 22, 1983. 

'Ihe denial letter in the appeal at 85-207-G began with the identical first par­

agraph as in the denial letter just quoted. 'Ihe 85-207-G denial letter then 

went on to say: 

The particular :reasons for denial include the follaving: 

A. 'Ihe application does not adequately demonstrate that sufficient 
sui table soils exist to :renovate the leachate from the final 
proposed depth of waste. In the alternative, the application 
does not address the ability to collect and treat leachate 
generated by the proposed expansion. 

B. The proposed final grades exceed the maximum allavable 15% slope. 

C. Spray irrigation has been proposed for disposal of leachate. 
Design details have not been provided. 'Ihe proposed spray field 
has not been evaluated for soils suitable to renovate leachate. 

D. 'Ihe application does not adequately derronstrate that cover material 
descriptions rreet required textural classifications. 

E. 'Ihe proposal for a leachate interceptor trench does not adequately 
address the volume of water to be collected or the effect that 
this additional vol'l.l['(E of water will have on the ·leachate collecting 
ponds. 'Ihis additional volume of water may cause unauthorized 
discharges to the stream from the leachate collecting ponds. 

Tenning denial actions based on such reasons as "non-discretionru:y" 

insults the Board's intelligence. As for the Board's jurisdiction, it is 

specified by 71 P.S. §510.21 and the Board's rules and :regulations, notably 

25 Pa.Code §21.52, as DER well knavs. Navhe:re in these specifications of the 

Board's jurisdiction is there any suggestion that such jUrisdiction is lirni ted 

by the infonration an appellant has or has not submitted to DER. M::>reover, 

as DER's brief in support of its notion recognizes, under the authority of 
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Warren Sand & Gravel, Inc. v. DER 341 A.2d 556 (Pa. Orwlth. 1975), the Board's 

adjudication of an appeal generally involves a de~ hearing. The Board 

cansistentl y has ruled that in the de novo hearing the Board is entitled to 

revi(:W all relevant evidence, including evidence which was developed after the 

date of the appealed-from DER action. For example, in Pennsylvania Game 

Conmission v. DER, D:>cket No. 82-284-G (Adjudication, January 17, 1985), one 

of the issues was whether DER -- in granting a solid waste permit --had 

ade:::ruate justification for deciding, under 25 Pa.Code §75.38(b) (2), that the 

requ:irenents of §75.38(c) (5) were not necessarily applicable. 'nle evidence 
. ·~ 

suggested that ihis justification may have been inadequate at the tirre the pennit 

originally was granted. At the hearing, havever, the Board accepted evidence 

(on which the Board's adjudication relied) that DER could provide adequate justi-

fi~tion for its decision about the requirer:nents of §75.38 (c) (5), based an a 

thorough review of the application after the appeal was filed. Evidence developed 

after tile appealed-from DER action has been admitted also in e.g., Pennsylvania 

Enviramental Managerrent Services v CER, D:>cket No. 79-153-M (Adjudication, May 29, 

1984), 1984 EHB 94, and :Ebbert Kwalwasser v. DER, D:>cket No. 84-108-G (Adjudication, 

January 24, 19 86) • 

'nlerefore, for all the reasons explained in the preceding paragraph, we 

will not grant DER' s notion, as qooted supra. Correspondingly, the Board rejects 

DER' s explicit request that the Board preclude the submission of evidence des-

cribed by the paragraph nurrbered 3, also quoted supra. We stress, havever, that 

in so ruling we are not implying that any evidence Der:ry intends to submit 
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which has not previously been submitted to DER for revie.v will be autoffi3.tically 

admissible at the hearings on the merits of these. appeals. Sudl evidence must 

be relevant, and DER must have received proper notice of the evidence as required 

by the Board's Pre-Hearing Order No. 1 and the Pa. Rules of Civil Procedure 

discovery rules. 

We new blm to the parq.graphs 1 and 2 quoted supra, whose merits have 

not been reached by the foregoing discussion. Derry's pre-hearing nemoranda on 

these appeals oontend. that before aenying the pennits DER was required to con­

sider the econanic impacts of the denials, and was required to balance social 

and econanic considerations against the potential hann. As authority for these 

assertions, Derry cites East Pennsboro Tamship Authority v. DER, 18 Pa.Orwlth. 

58, 334 A.2d 798 (1975) and Article I §27 of the Permsylvania Constitution. The 

aforerrentioned DER paragraphs 1 and 2 obviously respond and reject these just­

stated contertia1S of Derry's. DER's brief in st:Ipport of its rrotion to limit issues 

correctly points out that the Board previously has analysed the irrplications of 

East Pennsboro, supra, and has ruled that East Pennsboro Cbes not require DER to 

consider economic inpaet in setting effluent limits on the disdlarge fran a deep 

coal mine. Mathies Coal canpany v. DER, DJcket No. 82-212-G. (Jan. 13, 1984), 1984 

EHB 524. Although Mathies was not concerned with sanitary landfill pennit 

applications; nevertheless under the logic of Mathies DER did not have to consider 

the economic impacts of its decisions to deny Derry's perrni t applications, once DER 

had concluded that those permit applications did not comply with the applicable 

statutes and regulations. Very :recently, havever, the Cornnonweal th Court has ruled 

that Article I §27 of the Pennsylvania Constitution ffi3.Y require DER to balatlce 
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social and econanic benefits against threatened enviranrrental hann before denying 

a solid waste landfill :pennit application. Pennsylvania Environmental Management 

Servires, Inc. v. DER, 5.03 A::2d 477" (Pa.cmvlth. 1986}. 'Ib be precise, the 

PEMS opinion held that under the third prong of the test for application of 

Article I §27 - enunciated in Payne v. Kassab, 11 Pa. Crrwlth. 14, 312 A.2d 86 

(1973), aff'd 468 Pa. 226, 361 A.2d 263 (1976) -- DER must :perfonn the above­

described balancing and must grant the penni t if the benefits clearly outweigh 

the hann. 

Evidently PEMS is very much on point for the instant appeals. But it 

must be recognized that in PEMS the Comrronweal th Court addressed only DER' s 

applicaticn of the third prong of the Payne test. 'nle PEMS opinion quoted, with­

out any qualification, the first prong of the test, narrely "Was there conpliance 

with all applicable statutes and regulations relevant to the protection of the 

Contnonwealth's public natural resources?" 'nlus the PEMS opinion does not overrule 

Mathies, supra, Oir affect the conclusion we have dram from its logic, namely that 

DER did not have to perfo:rm any balancing of social and economic benefits against 

threatened environrcental hann, once DER had concluded that those permit applications 

did not conply with the applicable statutes and regulations. 

Fetuming no.v to the quoted paragraphs 1 and 2 from DER' s notion, we 

rule as follo.vs in the light of the above discussion. DER' s determinations that 

Derry's :pennit applications failed to oonply with applicable statutes and regula­

tions were discretionary. Ho.vever, if these determinations .were within DER' s 

discretion, i.e., if the Board should sustain these determinations, then DER' s 

subsequent decision to deny the permits was mandatory. DER is not required to 

balance social and economic oonsiderations against economic hann unless there first 

has been an initial showing, under Payne prong one, that there has been compliance 

with applicable statutes and regulations. Correspondingly, in the instant ap:peals, 
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evidence pertaining to economic impacts on Deny, or to DER 1 s applications of 

the second and third prongs of the Payne test are irrelevant to this appeal unless: 

(i) 'Ihe Board first concludes that DER abused its discretion in dete:rmining 

that the penn:it applications did not cx:mply with the applicable statutes and regu­

lations; and 

(ii) IER asserts that the pennits cannot be issued ·under the second and 

third Payne prongs, even if the Board concludes the first prong is satisfied. 

'Ihe follCMing Order is consistent with the foregoing discussion. 

ORDER 

AND NOW, this 13th day of _ _..;.Mal:1~~ch~---' 19 86, it is ordered as 

follavs: 

1. DER1 s motion to lirni. t the issues in these above-captioned appeals in 

the form stated by DER, is denied. 

2. Nevertheless, at present the Board intends to limit the hearings on 

the rrerits of these appeals to evidence bearing on whether or not Der:ry's pennit 

applications oomplied with applicable statutes and regulations. 

3. Havever, in the interests of judicial econc:>Iey" and to prevent further 

delay in the processing of Deny 1 s penni t applications should the Bo~rd agree 

that Deny's applications did comply with applicable statutory and regulatory 

requirerrents, the Board will allav evidence pertinent to applicaticn of the second 

and third prongs of the Payne test if, not later than three months before 

hearings on the rrerits begin, IER has decided that the pe:rmits cannot be issued 
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because the Payne second and third prongs s.re· not satisfied. 

4. If Der:ry wishes the Board to hear evidence r;:ertinent to the 

serond and third prongs of the Payne test, then Der:ry (unless it already 

has done so) must pronptly submit whatever infonnation DER requires to 

decide whether the perrni ts can be issued under those prongs. 

5. If J:er:ry has submitted or prorrptly submits the infonnation 

described in paragraph 4, and if DER reasonably could have evaluated this 

information before the three llDnths deadline sr;:ecified in paragraph 3, DER' s 

failure to evaluate will not be a reason for rejecting evidence pertinent 
; ·.;. 

to the second and third prongs at the hearing an the rreri ts. 

6. Irrespective of any preceding paragraphs of this Order, any 

evidence offered by any party at. the hearings on the rrerits of these appeals 

must have been adequately noticed to other parties, as required by the Board's 

Pre-Hearing Order No. 1 and the Pennsylvania Rules of Civil Procedure discove:ry 

rules. 

7. Except possibly for evidence concerning the balancing required 

under the third Payne prong, there is no reason to hear these appeals in 

tandem, or to inco:rporate evidence from one appeal into the record of the 

other appeal. 

DATED: March 13, 1986 
cc: Bureau of Litigation 
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DElr-~VARE, UNLIMI'IED, INC., 
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DEPARTMENT OF ENVIRONMENTAL RESOURCES, 
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and PHILADELPHIA ELECTRIC COMPANYf_ 

Penni tee 

OPINION AND ORDER 

Synopsis 

Docket No_ 84-361-G 

Issued March 14, 1986 

Appellant is granted standing to pursue its claim relating to alleged 

DER misapplication of regulations used to establish effluent limitations in the 

NPDES pennit at issu= in this appeal. 'Ihe Board previously has ruled that 

appellant has a substantial interel:!t in preventing degradation of the Schuylkill 

RiVer which could adversely affect the uses which appellant 1 s rrernbers make of the 

river. Appellant 1 s allegations concerning the misapplication of the effluent lirni ta-

tion regulations also suffice to establish a direct and imrediate interest in this 

matter. 

Appellant, havever, is not granted standing to litigate any of the other 

allegations it has raised concerning either alleged violations of applicable statutes 

and regulations by DER or the alleged inadequacy of regulations and statutes to 

protect the Schuylkill in this case. Appellant has failed to state its legal 

contentions with sufficient _particularity to enable the Board to determine whether 
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it has a direct and irmediate interest in the matters to which these allegations 

relate. 

In light of the fact that resolution of the issue which appellant does 

have standing to raise will tum on certain factors relating to the issuance 

of another NPDES permi. t, this appeal is continued until such tirre as these 

additional factors are established or DER takes action on the instant NPDES penni.t 

which noots this appeal. 

OPINION 

'Ihis is our third attenpt to resolve the issue of Del-Aware's standing 

to pursu= this appeal (see our Opinions and Orders of May 13, 1985 and Novenber 21, 

1985 at this docket number). On November 21, 1985 we ruled: 

Del-Aware's interest in preventing any degradation of the 
Schuylkill River which could adversely affect Del-Aware's 
rrenbers' uses of the Schuylkill for raving, sailing, fishing, 
drinking, etc., neets the "substantial interest" prong of 
the William Penn test. 

We also ruled, ha.vever, that on the record to November 21, 1985, the Board was un-

able to detennine whether rel-Aware had rret the "i:mrediate" and direct interest 

prmgs of the William Penn tes~ William Penn Parking Garage v. City of Pittsburgh, 

464 Pa. 168, 346 A.2d 269 (1975). In particular, we were unable to determi.ne 

whether rel-Aware is alleging that the penni.t had been granted in violation of 

applicable statutes and regulations, or whether Del-Aware was alleging that 

operations under the pennit, though in corrpliance with applicable statutes and 

regulations, nevertheless would result in ham to Del-Aware's substantial interests 

via a causal chain rreeting the aforesaid "imrrediate" and "direct" William Penn 

prongs. 'Iherefore, on Noverrber 21, 1985, Del-Aware was ordered to state, ''with 

particular:lty. '': 
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6a. 'Ihe regulations--intended to protect the Schuylkill from the 
degradation Del-Aware fears--which Del-Aware alleges DER violated 
in issuing the appealed-from pennit. 

6b. 'Ihe allegations which (Del-Aware believes) will rreet the William 
Penn "immediate" and "direct" causation prongs for standing to 
appeal, even if Del-Aware ultimately is unable to prove any DER 
failure to corrply with regulations intended to protect the 
Schuylkill from the degradation Del-Aware fears. 

Del-Aware ncM has responded to this order. Del-Aware alleges that the 

penni t was issued in violation of applicable statutes and regulations pertaining 

to: 

1 o 'lbxic waste and heavy rretals in the discharge. 

2. 'Ihe temperature of the discharge. 

3. Fadioactivity in the discharge. 

Philadelphia Electric Canpany ("PECO") and DER nCM have replied to Del-Aware's 

allegations ooncenri.ng the sl.Djecfs 1-3 supra; these parties thoroughly. disagree 

with Del-Aware on alrrost all factual and legal aspects of Del-Aware's argurrents 

in favor of its standing to pursue this appeal. Evidently, the tirre is overripe 

for us to rule finally on Del-Aware's standing. 'Iherefore, we proceed to do so, 

discussing each of the s'lbjects 1-3 in tum. 

1. 'lbxic Waste and Heavy Metals 

Much of the water reaching the Schuylkill in the discharge alJ..a,ved 

under the instant appealed-from pennit has originated in the Celaware River, as 

has been thoroughly discussed by this Board in an adjudication of a previous dispute 

oonceming the Limerick nuclear power facility. Del-Aware Unlimited, Inc. v. DER, 

EHB Docket Nos. 82-177-H and 82-219-H (Adjudication, June 18, 1984), 1984 EHB 178 

(henceforth "Del-Aware I~'). Del-Aware now argues that the presence of Delaware 

River water in the discharge will result in violation of water quality standards 
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in 25 Pa. Code Olapter 93, notably §§93. 7 and 93.9. In the alternative, Del-Aware 

also argues, DER has not corrplied with 25 Pa. Code §95.2 (c), which -- Del-Aware 

asserts - requires the use of "best practicable a:mtrol technology currently 

available" ("BPCI'"). Del-Aware further argues that the pennit violates the 

requirements of 25 Pa. Code §9 2. 31. Finally, with regard to toxic waste and 

heavy rretals, Del-Aware also states: 

If h<Mever, the Board construes the pennit as not violating 
the regulations and not violating the regulation inco:r:porating 
the Federal standards, then it is submitted that the pennit 
is in violation of both the Clean Streams Law and the Federal 
Water Pollution Control Act. Both those statutes preclude 
toxic discharges in am::nmts inimicable to the quality of the 
stream. · 

We will begin our discussion of Del-Aware's toxic waste and heavy metals 

claims to standing by dealing with this Del-Aware staterrent i:mrrediately supra. 

At this point in these proceedings, a year .and a half after the appeal was filed, 

and after many atterrpts by the Board to elicit fran Del-Aware the basis for its 

cla.i.Ired standing (see our Opinions and Orders of May 13 and Novenber 21 , 19 85) , 

a bald allegation by Del-Aware that the pennit violates "both the Clean Streams 

Law and the Federal Water Pollution Control Act", without any supporting details 

whatsoever, is not sufficient to earn standing to prosecute this appeal. We 

have given Del-Aware every chance to delineate, with reasonable specificity, a 

basis on which the Board could hold that Del-Aware dces have standLng. We do not 

believe Del-Aware should have any additional chances. 'Ihe staterrent supra is 

rejected as a basis for standing. If Del-Aware does deserve standing to pursue 

its allegations ·concer:riing toxic waste and heavy rretals in the discharge, such 

standing must be based on the other Del-Aware claims we have summarized. 
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Del-Aware's allegations that 25 Pa. Code §§93. 7 and 93.9 are violated 

by the permit's issuance seemingly are stated with sufficient particularity to 

neet the letter of the Board's Order of Novenber 21, 1985 (see paragraph 6a. 

qooted supra). On closer examination, havever, it is clear that these allegations 

of Del-Aware's are subordinate to-- and rest entirely on-- a primacy allegation 

that DER has incorrectly applied the regulations govenri.ng the issuanoe of NPDES 

permits, notably 25 Pa. eoae §9 2. 31. 'Ihis allegation in turn rests on the claim 

that the concentrations of various pollutants, e.g., copper, in the water arriving 

at the Linerick plant will be higher than DER has assurred, so that DER' s failure 

to set explicit discharge limits (on, e.g., copper) in the NPDES permit will 

allav PEOJ to discharge from the Linerick facility in violation of applicable 

water quality standardS in §§93. 7 and 93.9. 

Del-Avare a,rgu:s that pollutant concentrations reaching the Limerick 

plant will be higher than DER assurres because (according to Del-Aware) the East 

Branch 'l?erkiorren Creek -- whose waters will be taken in and ultimately discharged 

by the Li.Irerick facility -will be contaminated by Delaware River water. The 

possibility of such contamination was the basis of our ruling, in Del-Aware I, 

than an NPDES permit would be required for the diversion of Delaware River water 

into the East Branch of the Pe:rldorren. DER argu:s that the Delaware River 

diversion NPDES permit will ensure that East Perkiorren pollutant levels before 

intake by the Lirrerick facility will not be higher than the levels presently 

encountered in the East Pendorren; the Limerick facility NPDES effluent limitations 

whidl are the subject of the instant appeal were set using present East Perkiorren 

pollutant cona:ntrations. PECO, though making much the same argurrents as does 
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DER, admits that it has appealed to Comrronwealth Court the Board's Del-Aware I 

::requirerrent that there be an NPDES pennit for the Delaware River diversion into 

the East Perldaren. .M)reover, the NPDES pennit for the Delaware River diversion,· 

and therefore the pararreters for discharge of the Delaware River into the East · 

Perkiorren, have not yet been issred. If PECO is successful in its appeal of Del­

Avare I, then the East Pe:ddonen well may be significantly oontaminated by Delaware 

River water, even at the Limerick facility intake far Cbvnstream on the Perkiorren 

fran the point where Delaware River water enters the East Pe:r:kiorren. '!here fore, 

even disregarding the fact that the Delaware River diversion NPDES pennit has not 

yet been issued, although we do not believe Del-Aware's ooncerns about the pol­

lutant levels in the East Perkio.m:m at the Lirrerick intake are oonvincingly 

supported by Del-Aware's a.rgurrents, at this time we cannot say that those concerns 

are so ':lllfo~eed as not to rrerit standing under the .criteria set forth in William 

Penn,. supra, as inte:rpreted by our Noverrber 21, 19 85 Opinion and Order. On the 

other hand, there is no point litigating the correct:ness of the specific pollutant 

levels set in the instant Limerick facility NPDES pennit until the pollutant 

levels in the East Perkiorren after it has received the Delaware River diversion 

can be regareed as estab;Jished,whether by an NPDES pennit for that diversion 

which is no lcnger appealable or by other rreans. 

Del-Aware's remaining claim, re toxic waste and heavy rretals in the 

discharge, is that under 25 Pa. Code §95.2 (c) the pennit should have required 

treat:rrent of the discharge by BPc_:r, a tenn defined supra. It seems, however, 

that Del-Aware has misread §95.2 (c). '!his section does not require the use of 

BPcr; rather, §95.2 (c) requires that the treated discharge rreet effluent limita­

tions achievable by BPcr. Del-Aware has made no claims that the pollutant 
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ooncentrations allowed under the penn:i..t will exceed efflrent limitations 

achievable by BPcr. 'lli.erefore, Del-Aware's claim that §95.2(c) has been violated 

does not rrerit a grant of standing to Del-Aware. 

In sum, Del-Avare has not derronstrated standing to pursue its claims 

that the pennit was issu:d in violation of statutes and regulations pertaining 

to toxic waste and heavy rretals in the discharge, except for Del-Aware's 

allegation that DER, in relying on present pollutant ooncentrations in the East 

Pe:rkiaren, has inoorrectly applied the regulations, notably 25 Pa. Code §92. 31, 

governing the issuance of NPDES permits. Del-Aware does have standing to pursre 

this allegation, but the rrerits of Del-Aware's claim in this regard cannot be 

litigated fruitfully until there is less uncertainty" about the effects the 

Delaware River diversion will produce in the East Pe:rkicrnen. 

2 o The Discharge Temperature 

'Ihe penni t e~resses the follar.ring :requirerrent · ''with respect to 

the the;tmal inpact of the discharges upon the Schuylkill River": 

The discharge shall not cause a rise of stream 
temperature when the ambient stream terrperature 
is 8'PF or above;·nor cause rrore than a 5°F rise 
above ambient tenperature until stream tenperature 
reaches 8'PF; nor cause a change of stream terrp­
erature by rrore than 2°F during any one-hour period. 

Del-Aware's M:rrorandum in Opposition to PECO' s Second MJtion to Dismiss the Appeal, 

filed Aprill7, 1985, states (at 27): 

For present purposes, appellant ooncedes , arguendo, 
the tracing of the standards through Chapter 9 3, so 
that applied literally and without consideration, a 
5° F increase for wann water fishe:r:y protection would 

be allar.rable. 

Del-Aware's response to our Novenber 21, 1985 Order does not disavow this just-

qooted statement fran its April 17, 1985 Memorandum; indeed Del-lware's response 

acknowledges that the qoote supra from the pennit is oonsistent with the discharge 

terrperature limitations inposed by 25 Pa. Code §97. 82 (a) 0 Del-Aware also 
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contends, however, that the discharge terrperature limitations specified in the 

pennit violate 25 Pa. Code. ·§97.81, because these terrperature limitations would 

cause reduced dissolved oxygen concentrations violating 25 Pa. Code §§93. 7 and 

9 3. 9. 25 Pa. Code §9 7. 81 reads as folla.vs: 

§97.81 Prohibition. 

'Ihe terrperature of the waters of this Comrocmwealth shall 
not be increased artificially in anounts whidl shall be 
inimical or injurious to the public health or to 
animal or aquatic life, which shall prevent the use of 
water for darestic, industrial, or recreational pur­
poses or which shall stimulate the production of aquatic 
plants or animals to the point where they interfere with 
these uses. 

Evidently this regulation does no more than assert that water temperature must 

not be allowed to rise to an injurious level. We do not believe our November 21, 

1985 Opinion can be fairly read to rrean that rrerely alleging a violation of this 

broad prohibition §9 7. 81 .is sufficient to earn standing, without any ·further 

sha.ving that the William Penn "irmediate" and "direct" causation requirerrents 

have been met. In promulgating §97. 82 (a), the Environmental Quality Board 

detennined that terrperature rises less than 5°F would not cause the injuries 

§97. 81 prohibits. Del-Aware has conceded that the pennit is consistent with 

§9 7. 82 (a) . Del-Aware has not furnished any satisfactory reasons for believing 

that the 50:F. terrpe.rature rise limit of §97.82(a) is inadequate to rreet there-

quirerrents of §97.81. Certainly, Del-Aware has not corre close to stating ''with 

particularity" allegations which - for tenperature rises in the SchuyJkill 

attributable to the discharge -- could meet the William Penn causation prongs 

under the facts of this appeal, in the conceded circumstance that the permit 

does not violate §97. 82 (a); sudl allegations were called for by our November 21, 

1985 Order's paragraph 6b, quoted supra. 

We conclude that Del-Aware's allegations concerning the temperature 
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of the discharge are insufficient to rreri t standing. 

3. Radioactivity in the Discharge 

Del-Aware's :response to our J:bverrber 21, 1985 Order states: 

Although scientifically a subset of toxic pollution, radio­
logical pollution is dealt with separately inasmuch as it is 
subject to special NRC considerations. Nevertheless, DER has 
water quality standards for radioactivity, see Pa. Code §§93. 7 
and 93.9, and it is contended that these will or may be 
violated by the disdlarge if pennitted. 

'Ihe above qoote is absolutely all Del-Aware has to say about radiological pollutiono 

N:::me of Del-Aware's previously filed staterrents in support of its appeal, narrely 

its J:btice of Appeal, ,its pre-hearing rremorandum, and its response to PECO's 

Second M:::>tion to Dismiss, rrention radioactivity or radiological poll uti on. The 

Board's cpinion and Order of Noverrber 21, 19 85, wherein we atterrpted to delineate 

for Del-Aware the showing it would have to make to gain standing, was written with-
. -

out any expectation that Del-Aware would seek to apply our Noverrber 21, 1985 Order 

to an t1tterly ner.v claim -- that the penni tted disdlarge violates DER' s regulations 

concerning allo.vable radioactivity concentrations in Comronwealth waters -- put 

forth in a single brief paragraph without any factual support. As was stated 

earlier in our discussion of Del-.P.ware' s toxic waste and heavy rretals claim to 

standing, at this point in the proceedings a bald (and totally new) allegation by 

Del-Aware that the pennit violates water quality standards for radioactivity, 

without any supporting details whatsoever, is not sufficient to earn standing to 

pursre this appeal. We make this ruling without reference to PECO' s probably 

correct argurrent (but on which we need not and do not rule) that DER regu-

lation of the radioactivity in the discharge from the Lirrerick plant is 
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preerrpted by federal law. 

Paraliporrena 

Del-Aware's response to our Noverrber· 21, 19 85 Order asserts, 'tTo the 

extent that the regulations are interpreted [by this Board] as allo.ving the 

pe:r::mits, ho.vever, Del-Aware challenges the regulations." Del-Aware's alleged 

reasons for challenging the regulations appear to be: 

(i) applicable water quality regulaticns are ina:m­
sis:tent with the Clean Streams Ia.w and the Federal 
Water Pollution Control Act, as well as with 
other applicable DER regulations_; and 

(ii) the discharge terrperature limitations in, e.g., 
25 Pa. Code §97.82 are inconsistent "with the 
statuto:cy requirerrents, and with their am 
stated and intended purpcse." 

Once again, these tmadomed concluso:cy allegations of Del-Aware's about the 

regulations, at this stage of these proceedings, are insufficient to earn standing. 

Del-Aware does rot have standing to dl.allenge the legality of the regulations DE~ 

has errployed ill setting the pe:rmit's effluent limits. 

'Ihe gravamen of Del-Aware's corrplaint is that the issred NPDES permit 

Cbes rot set specific discharge limits on all water quality criteria, e.g., the 

criteria in 25 Pa. Code §93. 7 Table 4, -which are supposed to be controlled 

in the receiving Schuylkill waters tmder 25 Pa. Code §93.9. Copper, on which 

Del-Aware dwells at length, is an exanple of a pollutant whl.ch is not specifically 

rrentioned in the permit, but which is listed in the water quality criteria of §93. 7 

Table 4. DER argues that it is not required to set effluent limits for pollutants 

whcse concentrations in the intake to the L.i:rrerick facility are so low that 

effluent limi. ts obviously are not necessa:cy. We do not rule on this DER a:rgurrent 

at this tine, because it goes to the heart of the merits of this controversy. 
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We do remark, hcwever, that this litigation could be largely or perhaps entirely 

rrooted, were DER simply to set discharge effluent lirni ts for all water quality 

criteria required for the ScheyJkill tmder §§93. 7 and 93.9, even if DER feels 

that m:my of these criteria cannot possibly be violated. 

Before concluding we point out that in granting :eel-Aware standing to 

pw:sue its allegation that DER has misapplied the NPDES regulations we have taken 

a very expansive visv of Pennsylvania standing law, as PECO's reply to :eel-Aware's 
1 

response to our Noverrber 21, 1985 Order bitterly corrplains. In allcwing such 

standing, we are tacitly agreeing that this misapplication -- at a point on the 

Scheylkill approximate'Iy fifty miles upstream of the points where :eel-Aware's 

rrerrbers' mes of the SdluyJkill have established :eel-Aware's "substantial" interest 

under William Penn, sURra -- per se satisfies the "inmediate" and "direct" prongs 

of· the William Penn test for that substantial interest. So stated, our grant 

of standing may seem outside any legitimately e:xpansive interpretation of Pennsyl-

vania s.tanding law. Nevertheless, we believe our grant of standing to :eel-Aware 

on this basis is correct, as a "prudential" policy decision that, to ensure fulfill-

rrent of the Legislature's and the ~B~s intentions to protect: recreational mes 

of the S~eylkill, any such users should be able to challenge DER's failure to 

correctly apply the regulations designed to prevent pollutional clisdlarges into the 

Schuylkill. On the other hand, as paragraph 8 of our Novenber 21, 1985 Order 

1. In fairness to PECO, we wish to make it perfectly clear that PECD never has 
conceded that :eel-Aware has any standing to pursue this appeal. 'Ib the contrary, 
PECD has taken every opportunity to object to :eel-Aware's standing. 'Ihm PECO's 
objections to :eel-Aware's standing unquestionably have been preserved for appeal. 
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implied, we do not believe it would be good policy to allatl Del-Fware to use 

this very liberal grant of standing as an excuse to litigate oorrplaints about 

the permit which bear no relation whatsoever to the allegation which has earned 

Del-llware its standing, thereby very likely unduly and unwarrantedly prolonging . 

the duration and e~e of hearing and adjudicating the actual merits of this 

appeal. 

ORDER 

WHEREFORE, this 14th day of March , 1986, it is ordered that: 

1. Del-P.ware ,has standing to litigate its allegation that DER has mis­

applied the regulations used to set the effluent discharge limits in the appealed­

from permit, because DER allegedly has inoorrectly assl.llred the intake pollutant 

ooncentrations to the iJ.rrerick facility will be the same as present concentrations 

in the East Branch of the Pe:rkiorren. 

2. 0:1-P.ware does not have standing to litigate -- and therefore wiD.. not 

be allowed to present testi.Jrony whim bears on -- any Del-Aware corrplaints about 

the penni t other than the corrplaint for which standing was granted in paragraph 

1, supra. 

3. 'llie above-captioned matter is oontinued indefinitely until such tirre as: 

a. 'lhe pollutant levels in the East Perkiorren after receiv:ing 

the O:laware River diversion can be regarded as established, 'l'lhet.'l-ler by a 

no lOnger appealable NPDES penni t for that eli version or by other rreans ; or 

b. DER, by appropriate amendrrent of the pennit, moots this appeal, in 

toto or in part. 
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4. At any future tine, any party believing the conditions of 

paragraphs 3a and/or 3b have been rret may petition this Board to dissolve the 

continuance and proceed to a hearing on the rreri ts, or may file any other 

appropriate petition or notion, e.g., for SUI'C'IIIlal:Y judgrrent; in this connection 

the parties are reminded of paragraph 4 of the Board's Pre-Hearing Order No. 2. 

5. If there has been no action pursuant to paragraph 4 supra within a 

year fran the date of this Order, then at that tirre each party shall file a· 

brief report on the status of this appeal and of the Delaware River diversion 

NPDES pennit, along with a recomnendation as to whether the continuance ordered 

in paragraph 3, supra, should be dissolved. 

~D: March 14, 1986 
cc: Bureau of Litigation 
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r:=:P.-\RTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINION AND ORDER SUR MOTION 
roR SUMMARY J1JDG1ENT 

AND PETITION TO REOPEN 

Appellants' petition to reopen, which is essentially a petition for 

reconsideration governed by 25 Pa.Code §21.122, i:s rejected. 'lhe Board's 

previous opinion in this appeal established that a corporation and its officer 

may be held jointly and severally liable for violations of the applicable lav. 

'Ihe Board herein affirms and fUrther explains its earlier holding. 

'Ihe Departnent' s notion for SummaJ:Y judgrcent is granted. DER acted 

prcperly in suspending appellants' industrial waste and refuse disposal pe.nnits. 

35 P.S. §691.610; 52 P.S. §30.59. The appeal is dismissed. 

OPINICN 

In an earlier opinion and orCier entered at this dock.et nunber, 

Jdm E. Kaites et al. v. Comncnwealth, DER, August 7, 1985, the Board granted 
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partial S1.li!IltB.t'Y judgnent in favor of the Department of Environrrental Resources 

(DER) on the isslEs of appellantS' responsibility for abating pol_lutional 

conditions existing at the Bear Run mining cx:mplex, and the personal liability 

of appellant Kai tes, the president, chief executive officer and sole shareholder 

of Johnstown Coal and Coke. We declined to rule upon the propriety of DER' s 

suspension of Johns tam.' s coal refuse· disposal and industrial wastes penni ts, 

since the DER motion did not address that subject. DER now has :rroved for 

Surnm.aJ:y judgnent on the peliilit suspension issue. In addition, appellants have 

petitioned to have the record reopened for the submission of evidence which 

they arg1E bears upon the deteiillination of Kai tes' personal liability. DER has 

filed a response to appellants' petition; havever, appellants have not responded 

to the DER motion for surnrra:r:y judgrrent, although the twenty day tirre period for 

submitting such a respmse has lapsed. 

'Ihe sole isslE to which appellants' petition to reopen is addressed is 

our earlier holding that John Kaites is individually responsible for corrply-

ing with the tenrs of the order which is at issue herein. .Appellants contend 

that the Board misapprehended and misapplied the applicable law in re.aching this 

conclusion and that, in any event, there are insufficient facts '.UpOn the record 

to support the Board's finding of Kaites' liability. DER' s response does not 

address these oontentians of appellants', but rrerely argues that appellants' 

Petition is in essence an untinely reqtEst for reconsideration under 25 Pa. Code 

§21.122. 'Ihe Petition was filed December 26, 1985, long after the 20-day time 

limit specified by §21.122 (a) had expired. 
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The tine limit of §21.122 (a) is " within 20 days after a decision has 

been rende:red." Neither the Board's rules and :regulations, 25 Pa. Code Cllapter 21, 

nor the General Rules of Administration P:rocedu:re, 1 Pa. Code § 31. 3, define 

"decision". Havever, 25 Pa.Code §21.122 (b) indicates that §21.122 (a) is intended 

to supersede 1 Pa.Code §35.241; §35.241 is applicable to petitions for :rehearing 

or :reconsideraticn "after the issuance of any adjudication or other final order." 

Even though our August 7, 19 85 Order may have been interlocuto:ry for pw:poses 

of appeal to Comrronwealth Court [see G:x>drich Amram §1035 [(b) :10], the Order signed 

by a majority of the Board was a final adjudication by the Board of the issues 

add:!::essed in that Order, as explicated in the accorrpanying August 7, 1985 Opinion. 

We agree with DER that the Petition is in essence a request for reconsideration 

under §21.122. We conclude, therefore, that DER has oorrectly argued that 

appellant 1 s Petition was untimely and must be dismissed. 

Nevertheless, we shall address the Peti ticn on its rneri ts, because we 

also ag:ree with the appellants' contention that our August 7, 1985 Opinion could 

use clarificatic::n. A corporate officer may be held personally liable for violations 

of a pemd.t granted to the corp::>ration if the oorporate veil shielding the officer 

can be pierced, or if the officer had an e~licit or i.nplici.t duty to carry out 

the obligations inp::>sed en the co:rporatian by the penni.t. 'Ihe officer's duty 

may be established by his a.vn. acts, or by virtue of public policy. 

Much of our discussion of Kai tes 1 liability in our August 7, 19 85 

<:pinion :rested an the belief that the facts en the record in this appeal justified 

piercing the co:q>Orate veil. Although we a:re not convinced this belief was 

incorrect, we a:re inclined to ag:ree with the appellant that our August 7, 19 85 
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"' 
conclusion that "the prerequisites for reaching beyond the co:rporate veil are 

present" was hasty. As appellant correct:J.y point out in their pe'l?-tion, liabili"t;.y 

under the co:rporate veil theocy generally is premised upon findings conceming 

the validity of the cm:poration itself, e.g., undercapitalization, use of the 

co:rporate fonn for the personal benefit of the officer, etc. See Ashley v. Ashley, 

482 Pa. 228, 393 A.2d 637 (1978); College Watercolor Group v. Newbauer, 468 Pa. 103, 

360 A.2d 200 (1976); Zubik v. Zubik, 384 F.2d 267 (3rd Cir. 1967). There was 

no evidence on such issues. ']he hastiness of our previous conclusion is incon­

sequential, however, because our Au;Just 7, 1985 Opinion also rasted on the belief 

(sufficient of itself to irrpose liability in Kaites) that Kaites had "assured 

the duty of assuring that the Bear Run mining co:rrplex be operated in confo:rmi. ty 

with the terns and oondi tions of its pemti.. ts. " On reexamination of the record, 

we find that th~ facts fully support this belief. Consequently, for reasons 

amplified infra, we reject the Petition on its rreri ts, irrespective of our holding 

. that the Petition is untimely. 

A co:rporate officer may be held .personally responsible for violations 

of law aespi te the fact that the corporation also may be found liable. Wicks v. 

Mi.lzoco Builders, Inc., 50 3 Pa. 614, 4 70 A. 2d 86 (19 83) ; .Amabile v. Auto Kleen 

car Wash, 249 Pa.Super. 240, 376 A.2d 247 (1977); IOnsco, Inc. v. Casper Corp. I 

587 F.2d 602 (3rd. Cir.1978); Donner v. Tarns-Wit:rraJ:k Music Lilirazy, Inc., 480 

F. Supp.l229 (E.D.Pa.l979). Under generally accepted principles of tort law, 

'Which of course. are applicable here only by analogy, a co:rporate officer cannot 

esca:pe liability on the ground that in cc:mni.tting a violation of law he was 
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' 
acting as an officer of the corporation or on the grotmd that the corporation 

also is liable. C.J.S. Co:rporation, §845; I::onsco, supra. 'Ihis sane rule 

has been applied in cases where the tmlawful conduct is not tortious but rather 

is a violation of a statutorily created duty. u.s. v. Park, 421 U.S. 1903 (1975); 

Universal Athletic Sales Co. v. Arcerican Gym, 480 F.Supp. 408 (W.D.Pa.l979); 

Donner, supra; Marcus v. Hess, 41 F.Supp. 197 (W.D.Pa.l941). 

A co:rporate officer, ha.vever, is not liable for violations of laiN 

attributed to the corporation rrerely by virtue of his position as an officer. 

'Ihe rule as stated in Pennsylvania, in cases at c:x:mm:::m. law, is that an officer 

cannot be held liable for nonfeasance; he must participate in a wrongful act. 

Olester-canbridge Bank and Trust Co. v. Rhodes, 346 Pa. 427, 31 A.2d 138 (1943). 

However, a decision to pursm a chosen course of oonduct, acco:rrpanied by an order 

carzying that decision into effect,can be sufficient "participation" to subject 

the officer to t:ersonal 1iabili ty. 'Ihe officer need not be the person who actually 

takes the actions causing the harm. Wicks v. Mi.lzoco Builders, Inc. , supra. 'Ihe 

Wicks holding is consistent with the generally accepted rule outside Pennsylvania, 

that an officer may be held personally liable even where he has not personally 

participated in an tmlawful act if he authorized or directed it or had any kna.vledge 

of and gave consent to it. Liability has been irrposed even if the officer has 

rrerely aog:uiesred in the tmlawfu1 conduct when he eithet:"knew or should have known 

of it and failed to take steps to prevent it. C.J.S. Corporations, §845. 

In cases where the matter at issue is a violation of a statutorily created 

duty, rather than a cormon law action as in Olester-cambridge and Wicks, suora, 

there may be less justification for requiring a shaving of a participatozy act 
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........ 

on the part of the offioar. In such cases the statute must fonn the starting 

point for analysis, since it is what gi"Ves rise to the duty. In this oontext 
. . 

the United States Supreme Court has held that the nonnal rule of acti"Ve 

participation need not always apply. In u.s. v. Park, 421 u.s. 658 (1975), for 

example, the Court held that a co:rporate offioar could be held individually 

liable for criminal violatic:ns of a federal statute if it were derronstrated that 

the offioar "had a responsible relation to the situation" and "by virtue of his 

position had authority and responsibility to deal with the situation." The statute 

at issue in Pa.J:k, the :Federal Food, Drug and Cosmetic Act, 21 u.s.c. §33l(k), 

like the Clean Streams Law and the Coal Fefuse Disposal Act at issue here, is a 

statute enacted 1.mder the gove:r:I'liiEilt' s general polioa paver to protect the public 

health, safety and welfare. The Court ercphasized that the existence of the statute 

distinguished the case from those involving duties derived fran cxmnon law; where· 

the statute itself dispenses with the requirem:nt that there be "consciousness 

of wrongd:>ing, an omission by failure to act [is] a sufficient basis for a responsi-

ble oo:rporate [officer's] liability. It [is] enough ... that by virtue of 

the relationship he bore to the oo:rporatian, the [officer] had the power to 

prevent the act conplained of. [citing casesJ ."
1

Pa.J:k, 421 U.S. at 671. 

1. It is worthwhile noting that the Suprerre Court was willing to inpose criminal 
liability upon the co:rporate officer without a shaving of affinnative misconduct 
an his part. A fortiori, where - as here - the offioar' s liability is civil 
the sane standard shoUld apply. 
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OUr earlier opinion on the liability of the appellants herein 

established that violations of the Clean Streams law and the Coal Refuse 

Dispcsal Act are present at the Bear Run Mining Carq;>lex~ Liability in such 

circumstances, of course, is not dependent upon a shaving of negligence, fo:re-

seeability, or the like. As our Supreme Court has stated in discussing liability 

under the Clean Streams law: 

In criminal law, of oourse, inqui.t:y into a defendant's 
"culpability" is at the oore of guilt detenn:inaticn 
and punishment. In the field of tort law, the notion 
of "fault" is not an inappropriate lirni tation on liability 
because, among other reasons, the beneficiazy of tort 
c:::oopensa ti.on, like the tortfeasor, is a private party. 
The notion of fault is least .fi.mctional,hc:Mever, when 
balancing the interests of a property owner against 
the interests of a state in the exercise of its police 
pc:Mer, because the beneficia.t:y is not an individual, but 
the community. 

National Wood Prese:rve:r:s, Inc. v. Comrronwealth, DER, 489 Pa.221, 414 A.2d 37, 46 

(1980). See also Ccmrcnwealth v. Barnes and Tucker eompany, 455 Pa. 392, 319 

A.2d 871, 883 (1974). In so writing, the Pennsylvania Supreme Court (by which 

we are bound) obviously has e~ressed much the same views about the irrportance 

of protecting the public health, safety and welfare via the police pc:Mer as did 

the u.s. Suprerre Court in PaJ::k, supra. (by which we are not bound because Park 

involves federal law.) 

Given the foregoing, we oonclude that appellant Kai tes is individually 

liable for the violations existing at the Bear RlJn mining corrplex. Although we 

are not oonvinced that an affirmative act on the part of Kaites is a necessazy 

prerequisite to our finding of his liability, under the rationale of Park and 

National Wood, supra, the facts as established by the parties' stipulation are 
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" sufficient, in any event, to establish the type of "participation 11 envisioned 

by the Pennsylvania Suprerce Court in Wicks v. Milzom Builders, Inc., supra. 

In other words, even assuming that the law of this Ccmnonweal th requires more 

than rrere nonfeasance to hold an officer jointly and severally liable with the 

corporaticn where the statute at issl.E itself makes nonfeasance unlawful, Kaites 

has admitted that since 1972 he "has been and is responsible for :making all 

rnanagerrent decisions for Jdmst.c.Mn conce.:rning the disposition and operation of 

the Bear Run mining corrple.x" and that "as president and CEO of Johnst.c.Mn, Kaites' 

rnanagerrent decisions include dealing with DER and the resolution of CC>Irpliance 

orders." (Stipulation of facts, Nos. 49, 50 and 53. Emphasis supplied). 

Under the rationale of the Park decision, these facts would be sufficient to 

' establish Kaites .)?ersonal liability for the violations of the Clean Strearrs 

Law and Coal Fefuse Disposal Act that have been cx:xnmitted by Johnstown Coal 

and Coke at the Bear Rtm mining c:onplex. More inPortantly, these facts are also 

sufficient under Wicks, supra, to establish Kaites' personal liability for these 

violations. In Wicks, personal liability was premised upon a finding that the 

responsible corporate officer had decided to go ahead with conduct which he ·had 

reason to know presented an unreasonable risk of ham, and had given an order to 

carry this decision into effect. As we stated in our earlier opinion: 

'Ihe record established here indicates large scale 
problems which have persisted over a long period 
of tine at the Bear RLm mining a::mplex. The person 
admittedly responsible for making the decisions 
necessary to assure that these problems would be 
resolved is Mr. Kai tes. He, and no other, assl.Jl!ed 
the responsibility for assuring that Jdmstown 
Coal and Coke would operate in confomi ty with 
the require:rrents of the camronwealth' s environmental 
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laws. It is apparent that the numerous violations 
p:resently existing at the site must be attributed 
to whatever choices and decisions he has elected 
to make over the years that he has been in control 
of Johnstown Coal and Coke. 

John E. Kai tes et al. v. Corrmanweal th, DER, Docket No. 84-10 4-G (August 7, 19 85) 

at 15. 'Ibis statement is central to our finding of personal liability on the 

part of Kaites. !vb:reover, Kaites can be presurced to knCM that the statutes 

and regulations goveming the operations of surface mines a:re designed to prevent 

environmental hann, and that operation of the mine in violation of these statutes 

and regulations threatens enviro:nrrental hann. We conclude that Kaites is a person 

who has permitted the discharge of industrial wastes to the waters of the Cornrron­

wealth without a pennit authorizing the sarre, 35 P.S. §691.307(a), a person who 

has all.c:Med a discharge from a mine to the waters of the corrmcnwealth, without a 

perrni t autho~zing the sarre, 35 P.S. §691. 315 (a), and a person "Wh6 has established, 

operated and maintained a coal :refuse disposal area in a manner which fails to 

comply with DER :requirerrents. 2 52 P.S. §40.57. 

We nCM address the remaining issue in this appeal, raised in DER' s second 

motion for s~ judgrren.t, i.e. the propriety of DER's order suspending appel:L:mts' 

coal refuse and industrial waste· pe.md.ts. As noted above, appellants have not 

responded to DER's notion. Pa.R.C.P. 1035, governing surrmary judgrrent, provides 

that when a notion for S'lllm'laJ:Y judgrrent is made, and supported as provided in the 

rule, the adverse party may not rest upon the ne:re allegations and denials of 

his pleading, but his :response, by affieavits or otherwise, must set forth specific 

facts shCMing there is a material issue for trial. In light of the :record 

established in this appeal to date, and appellant's failure to respond to DER' s 

notic:n, we conclude that the:re are no material facts remaining in dispute in this 

matter and that DER is entitled to full judgrrent as a matter of law. 

2. 'Ihese findings, of course, are equally applicable to Johnstarm coal and Coke. 
Under both statutes a "person" is defined to include a corporation. 35 P.S •. §691. 
1. 52 P.S. §30.53. 
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As we have already stated, there are nurrerous violations of both 

the Clean Streams Law and the Coal Refuse Disposal Act existing at the Bear 

RLm mining corrplex. Appellants are responsible for the creation of those 

conditions, and for the continuing failure to abate the sane. In suspending 

appellants' penni ts DER relied upon section 9 of the Coal Refuse Disposal Act, 

52 P.S. §30.59, and section 610 of the Clean Streams Law, 35 P.S. §691.610, 

both of which provide that "the departrrent may issue sudl orders as are necessary 

to aid in the enforcement of the provisions of this act." As a general principle 

the standard.which we are to apply in detennining whether a DER pennit suspension 

or revocaticn constitutes a proper exercise of discretion is that set forth in 

Cormronwealth, DER v. Mill Service, Inc., 21 Pa.Orwlth 642, 347 A.2d 503 (1975): 

Although [section 610] gives the Depart:rrent wide 
·discretion in issuing orde:rs to enforce the Act, such 
orde:rs must be. "necessa:cy to aid" that enforcement. 
Accordingly, section 610 must be interpreted to · 
require the Depart:rrent to select from those ::renedies 
available to it, one that is reasonable and appro­
priate under the ci:rcurcstances. 347 A.2d at 505. 

Given the longstanding and extensive nature of the violations existing 

at the Bear Run corrplex, we have no difficulty ooncluding that DER's suspension 

of appellants' pennit was reasonable and appropriate, i.e., a proper exercise 

of DER' s discreticn. Permit suspension, at a mini.rnum, is justified to prevent the 

conditions at the site from worsening. We note that DER also had available 

the altemative of revoking appellants' penni.ts, a considerably harsher sanction, 

but chose not to invoke it. see 35 P.S. §691.610; 52 P.S. §30.59. 
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ORDER 

WHEREFORE, on this 14th day of _~_Br_c_h ___ ., 1986, it is 

ordered that DER's !-btion for Surrmary Judgment is granted. Appellant's 

petition to reopen the rerord is denied. The appeal is dismissed. 

DA'IED: ~ch 14, 1986 

cc: Bureau of Li ti.gation 
For Appellant: 

Ga:cy c. Homer, Esq. 
Jdmstarm, PA 

Gregg M. ~sen, Esq. 
Pittsburgh, PA · 

For Comrcnweal th, DER 
Marc A. ~da, Esq. 

ENVIIDNMENTAL HEARING BOARD. 

';t.,..,. • I~ 1_ ~ , ,I I. 

/ rLa.;-~V Vvc.~~ 
Maxine Woelfling, J 
Cllainnan 

E~/?Jr; 
Merrber 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\IENTAL HEARING BOARD 

·221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

QUAKER STATE OIL REFINING CORPORATION, 
Appellant 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Appellee 

Docket No. 85-520-G 

Issued: March 14, 1986 

OPINION AND ORDER 

Synopsis 

'Ihis appeal is dismissed as mti.rrely filed, pursuant to 25 Pa.Code §21.52 (a), 

which requires that appeals be filed with the Board within thirty days of receipt 

of notice of the action of the I:ep~nt of Environmental Resources. Appellant 

received the NPDES penni t at issua nore than thirty days prior to the filing of 

this appeal. '!he Depart::rcent is mder no obligation to inform a party of its appeal 

rights, if there is a duly pranulgated appeal procedure. Appellant has oonstructive 

notice of all duly pronulgated regulations oonceming the appealability of agency 

actions. 45Pa.c.s. §904; 1 Pa.Code §5.4. In additicn, appellant need not be aware 

of the reasons for the Depa.rtment • s action in order to initiate the titi.rty day 

period of 25 Pa.Code §21.52 (a). 'lhe penn:i.t which the Depart::Irent issuad established 

specific paraneters and conditions which the alla-;ed discharge would have to rreet. 
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If appellant c:bjected to these limitations, it should have appealed. 'Ihe 

reasons underlying these limitations are expected to be c:btained through 

disc:ove:ry. Finally, this appeal cannot be allowed nunc pro tunc, since there 

is no indication of any breakdavn in the Board's procedures which would excuse 

the unti.rrely filing date. 

OPINICN 

Appellant has appealed a National Pollutant. Discharge Elimination System 

("NPDES") pennit issued to appellant by DER on September 30, 1985, authorizing 

a discharge from appellant's McKean County plant. The Notice of Appeal was 

received by the Board on Novenber 29 , 19 85. Appellant alleges that DER mistakenly 

mailed the penni.t to appellant• s heacqua.rters in Oil City, Pennsylvania, rather 

than to the McKean plant; thus the penni.t had ~ be sent from Oil City to M::Kean 

County, where it allegedly first was received on October 7, 1985. We are not 

convinced that DER erred in mailing the penn.it to appellant• s heacquarte.rs, 

but even granting that appellant did not receive the permit until October 7, 

19.85, the appeal filed on Noverrber 29, 19 85 appea.rs to be obviously untimely 

under our 30-day appeal period rule. 25 Pa.Code §21.52 (a). 

Appellant recognizes this fact, but argues that appellant really did 

not receive the notice required by §21.52 (a) on October 7, 1985. Appellant 

offers two distinct argtlilEllts in support of this thesis: (1) appellant claims 

there was no notice because the pennit was not accanpanied by a statenent notifying 

appellant that issuance of the pennit was an appealable DER action under 71 P.S. 

§510-2l(c) and 25 Pa.Code §21.2(a), with an appeal period specified by 25 Pa.Code 

§21.52 (a). 4:>pellant argtes that in the absence of such a staterrent, notice 
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to appellant satisfying the requirerrents of §21. 52 (a) cannot be prestii'!Ed 

from the rrere fact that the permit was received by the McKean plant. (2) Appellant 

claims that the received peiini.t was not accompained by a "Fact Sheet" or other 

infonnation explaining hav DER arrived at the NPDES parameters and conditions 

specified in the penni t; therefore, appellant argues, it was not possible for 

appellant to knav that an appeal was necessazy 1m.til sudl info:rmation was received 

fran DER, which receipt did not occur until November 22, 19 85. If the November 22, 

1985 date were to be accepted as the date of notice to appellant under §21.52 (a), 

the November 29, 1985 appeal filing would be timely, of course. 

We are not persuaded by either of the a.rgurrents (1) and (2), suora. 

'Ihe courts of this Comm:mwealth have ruled on nurrerous occasions that an agency 

does mt have the duty to accompany its actions (e.g., grant of a permit) with a 

fonnal staterrent to the pennittee of its rights to appeal under applicable statutes 

and regulations. For exarrple, the Comrronwealth Court has stated: 

So long as an administrative agency of the legislature 
has provided a duly published procedure for a hearing 
or appeal after sudl an order, it is not a requirenent 
that it must also extend additional notice of sudl rights. 

Contnonweal.th of Pa. v. Derry Township, 10 Pa. Cirwlth. 619, 314 A.2d 868 (1973), 

Reversed in part for other reascns, 466 Pa. 31, 351 A.2d 606 (1976). 'Ihis qmte 

from ~rry TOimShi.p frequ=ntly has been cited approvingly. Walker v. Pa. Unerrploy­

:rrent eorrpmsation Board of._ReviJew, 33 Pa. Orwlth 438; 381 A.2d 1353 (1978); 

Diienno v. Pa. Unemploym:nt Conpensation Board of Review, 59 Pa. Cnwlth 496; 429 

A.2d 1288 (1981). Moreover, the Cormonwealth Docurrents raw, which has been in-

COJ:poJ:ated into the Pennsylvania Code, irrplies that all persons, including the 

appellant, had constru.ctive notice of all duly pranulgated regulations - such as 
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the aBove-cited regulations 25 Pa.Code §§21.2 (a) and 21.52 (a) -- ooncer.ning the 

appealability of agency actions. 45 Pa.c.s. §904; 1 Pa.Code §5.4. Appellant 

has cited no legal authority in support of its thesis that receipt of the pe:rmit 

did not initiate the 30-day appeal period of §21.52 (a). Although we syrrpathize 

with appellant's argurrent that the "norass of administrative regulations that 

constitutes EPA's and the Depart:rcent' s NPDES prograrrs are not easily understood 

or renembered", and although we agree with appellant that it would be preferable 

for DER to follCNT the federal practice of including explicit notice of the 

right to appeal in the covering letter accompanying a permit grant, we are bcillld 

by Der:cy TCNTnShip, supra, and the Comrrcnwealth Documents law illltil unbound by 

a higher tribilllal than this Board. Therefore appellant • s argurrent (1), supra, 

is rejected. 

As for appellant's argument (2), once again it is acoonpanied by no 

citations to Jegal authority. When appellant received the pe:rmit, it was in­

fonred of the pararreters and concli tions its allaved discharge would have to neet. 

If appellant felt these paraneters and conditions were inappropriate, it was free 

to appeal forthwith, and should have done so. 25 Pa.Code §21.5l(e), ooncer.ning 

the contents of the Notice of 4>Peal, makes it clear that an appellant is not 

expected to wait to file its appeal illltil the appellant learns from DER the basis 

for DER' s action; this infonnatian is to be learned through discovecy after the 

appeal is filed, as §21.5l(e) implicitly (indeed alnost explicitly) asserts. ~ve 

see no reason to rule that this or any other appellant may prolong the time 

for initiation of the 30-day appeal period until the appellant has leamed the 

reasons for DER' s corrplained of action. Appellant's argurrent (2) also is rejected. 
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we conclude that appellant received notice of DER' s acticn, requ.isi te 

to s~tisfy the requirem~ts of 25 Pa.Code §21.52 (a), no later than October· 7, 1985. . . . 

CoilEequently the November 29 , 19 85 filing of the appeal was untimely. Timely 

filing is a jurisdictional requirerrent, whidl this Board cannot and does not 

ignore. Rc:stosky v. DER, 26 Pa.Cnwlth 478,314 A.2d 761 (1976); Fuel Transportation 

eo. I Inc. v DER, I:ocket No. 85-360-M (Opinion and Order, November 13, 1985); 

Mid-Continent Insurance Co. v. DER, I:ocket No. 85-334-G (<:pinion and Order, 

December 11, 19 85) • 

It folla-~s that this appeal must be dismissed unless (as appellant has 

requasted in the alternative) we accept this appeal nunc pro tuno, under 25 Pa. 

Code §21.53. The Board has frequently ruled, havever, on the authority of well 

established Pennsy 1 vania case law, that an appeal nunc pro tunc can be accepted 

only if the later (after 30 days) filing can be ascribed to break.dovm of the Board's 

own operations. R:>stosky v. DER, supra; Soberdash Coal Conpany v. DER, I:ocket 

No,., 83-0~0-G, 1983 EHA 323; Fuel Transportation, supra. Evidently the late filing 

in the present appeal was not caused by any action of this Board. Therefore the 

request to file this appeal nunc pro tune ItiiJSt be denied. 

WHEREroRE, this 14th 

capticned appeal is dismissed. 

DA'IED: March 14, 1986 

cc: Bureau of Litigation 
FOr Appellant: 

Il:an A. Calland, Esq. 
FOr the Comr!Dnwealth, DER: 

Zelda CUrtiss, Esq. 

ORDER 

day of Mar __ ch ____ __., 1986 , the above 

ENVI:ocNMENTAL HEARING BOARD 

Maxine Woelfling, 
Chainnan 

Edvard c;erju:;,y 
.M:mber 
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COMMO/VWEALTH OF PENNSYLVANIA 

ENVIRON:-r1ENTAL HEARING IJOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
1-L.\RRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

WEST FREEIDM MINING CORPORATICN 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DE?ARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Edvard Gerjuoy, M:mber 

Syllabus 

Docket No. 84-229-G 

Issued: March 14, 1986 

'Ihis appeal of a conpliance order issued to appellant under the authority 

of the Surface Mining Conservation and Peclamation Act, 52 P.S. §1396. 1 et ~·, 

is dismissed. DER did not abuse its discretion in issuing the order. The DER 

order cited appellant for failure to canply wi. th the terms of a previously eXEcuted 

consent order and agmenent. Since appellant failed to appeal the consent order 

and agreercent, ·its tenns becane final, and could not be challenged in this proceeding. 

'!he sole issue for consideration herein, therefore, is whether appellant had failed 

~ conply with its terns. The facts establish that appellant did not ccmply nor 

did appellant make a good faith effort to c:x:mply. .Appellant has waived the right 

to present the additional defenses it raised in its Notice of Appeal and its 

Pre-hearing M:trorandllm. 
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FINDmGS OF FACI' 

1. 'Ihe Appellant is West Freedan Mining COl:poration • 
. . 

2. ~vest Freedom Mining Corporation's (''West Freed:Jm") mailing address is 

Box 169, Kittanning, Pennsylvania 16201. 

3. The appellee is the Camonwealth of Pennsylvania Dapa.rt::Irent of Environmental 

Resources ( "DER") , the agency of the Corrlrronweal th authorized to administer and 

enforce the provisions of the Clean Streams Lew, 35 P.S. §691.1 et ~· and 

the Surface Mining Consezva.ti.on and Reclamation Act, 52 P.S. §1396.1 et seq. 

4. West Freedcm is the pe:oni.ttee, under Mine Drainage Pennit No. 3570BSM30 

and Mining Permit No. 68-23 and anendrrents, of a mine known as the Logan No. 2 

Mine located in West Franklin Tavnship, A:rnstrong County, (Tr. 26; DER Ex. A 

and DER Ex. C. ) 

5. West Freedom and DER signed a Second .Amendrtent to Consent Order and 

l'lgreenent ("Second Amendrrent") on May 22, 1984 (DER Ex. A; Tr. 122). 

6. West Freedcm filed no appeal from the Second Amendrrent. 

7. 'Ihe Seoond Airendnent specifies a tine frane for carrpletion of West 

Freedcm' s reclamation obligations as to the Logan No. 2 Mine and defines 

what reclamation shall oonsist of at a minimum, (DER Ex. A.) 

8. Under the teiJnS of the Seoond Anendnertt, an area of the penni.t was 

required to be backfilled; retumed to final g:ra.de and planted by "Spring, 

1984." (DER Ex. B; Tr. 37-8). 

9. DER interpreted Spring of 1984 to nean the end of the spring Planting 

Season which is May thirtieth (30th) acoording. to 25 Pa. Code §87 .14 8, (Tr. 52-4) • 

10. After execution of the Secnnd Anendrcent, Janes Rupert, on behalf of West 

FreeCbm, told DER that he intez:preted Spring of 19 84 to nean the last day 

of Spring in 1984, i.e., June 20, 1984. (Tr. 52-3). 
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11. DER1 recognizing its position on the CDIIpliana: date for reclamation 

of t..,_is portion of the logan No. 2 Mine differed .. from !=hat of West Freedom, 
.. . .· . 

Clecided to conduct its inspection for corrpliance with the Second Anendment 

at the later (West Freedom) carrpliana: date. 

12. On June 21 1 19 84 Mine Cc:nservation Inspector Andrew Bussard ("Bussard") 

inspected the logan No. 2 Mine area which is the subject of these proceedings. 

(Tr. 133-34; DER Ex. C. ) 

13. Bussard's inspection revealed that West FreeClcxn was still backfilling 

the site on June 21, 1984 (Tr 135, 146). 

14. Final grading of the mine site was not rorcpleted on June 21, 1984 (Tr. 139). 

15. The ridne site was not revegetated as of June 21, 1984 (Tr. 139-40). 

16. Out of 50.3 acres to be recla.irred by "Spring 1984" 1 a:::lproxi.mately 40 

acres still had to be finished on June 21 1 1984 (Tr. 142-43). 

17. Backfilling of the mine site was still occurring when DER inspected the 

site in October of 1984 (Tr 172). 

18. Backfilling of the site was canpleted in Novenber of 19 84 (Tr. 171) . 

19. The site was backfilled and rough graded by West Freedom within five 

nonths of West Freedan starting this wo:r:k (Tr. 159-63). 

20. From Novenber of 19 83 to May 30 1 19 84 there was no backfilling equip-

nent on the mine site and no mclama.tion woik was done (Tr. 159-60) • 

21. Bussard believes that with the mining equipment West Freedom brou;ht 

to the mine site, the woik could have been conpleted within three rrcnths. (Tr 163). 
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.......... 
DISCUSSION 

This is an appeal of a conpliance order issu:d to West Freedan Mining 

(West Freedom) by the Pennsylvania Departrrent of Envirannental Resources (DER) 

an June 21, 1984. 'Ihe order cites West Freedom for having violated section 18.6 

of the Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.24, which 

provides that it shall be unlawful to fail to conply with any order of DER. 

'Ihe order which DER claims West Freedom Mining has violated is a Second Airended 

Consent Order and Agreenent entered into by DER and West F:reedan an May 22, 1984 

(Second Anendment) • Paragraph 8 of the Second Airendrrent provides: 

'Ihe teDIJS and provisions of this second Anendrrent 
to Consent Order and Agreerrent shall have the force 
and effect of an Order of the Depa.rt:rrent issued 
pursuant to the Depart:Irent' s authari ty under • • . 
the Surface Mining Cc:nsez:vatian and Reclamation Act. 
• • • West Freedom M:i.ni.hg hereby • • . waive ( s) (its) 
rights to appeal fmrn the issuance of this Order. 

As ~dicated by the latter porti?Il of the just quoted provision, West 

Freedom filed DO appeal of the Second Anendrrent. Accordingly, as a general rule, 

any attack upon either the content or the validity of the second amendment in 

this proceeding is foreclosed by principles of aclministrative finality. 

Ccmrcnwealth, DER v. Wheeling-Pittsburgh Steel Coro., 473 Pa. 432, 375 A.2d 320 

(1977); CollltDllWealth v. Derry Tc::wnship, 466 Pa. 31, 351 A •. 2d 606 (1976). 

Vlest FI:eedom has nat filed a post-hearing brief, although it was given 

the opportunity to do so. No witnesses we:re called an West Freedan's behalf 

at the hearing an the nerits of this appeal. As a consequence, the factual issu:s 

presented for our consideration he:re a:re quite limited. For different, thau;:rh 

related :reasons, the legal issu:s we a:re called upon to address have been ci.rcurrr-

scribed. In its Notice of Appeal and Pre-hearing Menorandum West FI:eedan raised 
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the contention that compliance with the terms and cnndi.tions of the Second 

Arrenarrent had been rendered inpossible due to Acts of G:>d. In addi tian, West 

FJ:eeean contended that the Consent Order itself was unenforceable as being 

fraudulent in the inducerrente After a conference call with counsel for the 

parties the Board ordered West Freedom to provide a nenorandum of lc:w on these 

two issues. Despite repeated wa:mings by the Board that failure to file the 

rrerrorandum would be treated as a waiver of the opportunity to raise these claims 

once the appeal reached the hear:ing on the rreri ts, West Freedan failed to file 

the :rcenorandum as ordered. Consequently, by order dated June 20, 1985 the Board 

held that West Freeean was Cleerred to have waived its defenses based upon fraud 

in the inducerrent and acts of Cbd. After the conclusion of the hearings in this 

appeal, West Freedan petitioned the Board to reopen the record to take evidence 

on these two issu:s. This petition was denied, by oraer dated Septenber 19, 19 85; 

the Board concluaed that West Freedom had failed to derronstrate any facts which 

would justify reconsideration of the Board's previous decisicn to prdribit 

testi.ncny on these issues. In any event, given West FreeOOm' s failure to file 

a post-hearing brief, it is clear that it has waived its opportunity to present 

the issues to the Board in this matter. Hence, we have no occasion to detenn:ine 

whether fraud in the inducerrent or .Acts of Cbd may be raised as valid defenses 

to an admittedly final DER orClere 

West F:reedcm' s Notice of Appeal and Pre-hearing M:mcrandum raised one 

additional legal contention; i.e., that west FreeCbm had made a good faith 

effort to carrply with the Seccnd Arcendrcent. 'Ihis claim is properly before 

the Board for consiaeration. Harever, the facts - as set forth in the fore-

going findings of fact- cb not support this contention. 
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' 
Even granting West Freedom's apparent claim that it inte:rpreted the te:rrcs of 

the Second Attendrrent to require that reclamation be completed by June 21, 19 84, 

rather than the May 30, 1984 aate upon which DER relies1, West Freedom rrade no 

effort to begin reclamation until May 30, 19 84, a mere three weeks prior to the 

June 21st date. The un:rebutted evidence taken at the hearing establishes that a 

minimun of three non t:hs would have been necessary to accomplish the reclamation, 

given the resources which West Freedcm had available to it at the time, and indeed, 

it in fact required not less than five nont:hs for West Free dan to sinply acconplish 

the backfilling and rough grading it had committed itself to doing under the tenns 

of the Second Arrendrtent. Feclamation, under the tenns of the agreement, also was 

to include planting. Accordingly, we cannot conclude that West Free dan made a 

good faith effort tc comply. Therefore, we need not address the issu: of whether 

a good faith effort 'WOuld be sufficient to overturn :t:he issuance of a DER conpliance 

oreer. It is clear in this case that West Freedan did not· conply with the Second 

Anenc:lrrent. Issuance of the cx:mpliance oraer was a proper exercise of DER' s dis-

cretion under the Surface Mining Al::t, which we therefore uphold. 

Warren Sand and Gravel v. CoiiiiCnwealth, DER, 20 Pa.Cirwlth 186, 341 A.2d 556 (1975). 

mNCLUSICNS OF IAW 

1. The Board has jurisdiction over the parties and subject matter of this appeal. 

2. DER becu:s the burd:m of proof herein pursuant tc 25 Pa.Code §21.10l(b). 

3. llppellant has failed to cx:mply with the te:rrcs of the Seccnd Anended Consent 

Oreer and Agreenent executed by the parties on M:!.y 22, 1984. 

4. '!he Second Anendrrent is an order of the Department of Environmental Fesources. 

1. 25 Pa.Code §87.148 indicates that the spring planting season tenninates on 
May 30th of any gi. ven year. 
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5. Failure to ca:rply with an order of the I:epart:rrent of Environmental Resources 

is a violation of, inter alia, 52 P.S. §1396.24. 

6. ]lppellant has failed to conply with an order of the Deparb:nent of Environmental 

Resources. 

7. DER did not abuse its discretion is issuing the corrpliance order whidl is 

the subject matter of this appeal. 

ORDER 

WHEREFORE, in light of the foregoing, it is oreered that this appeal is 

dismissed. 

DATED: March 14, 19 86 
cc: Bureau of Li. tigation 

For Appellant: 
Rc:Dert 0. Lampl, Pittsburgh 
Janes A. Ashton, Pittsburgh 

For Conm:nweal th, DER: 
Tim::lthy Bergere 

ENVIroNMENTAL HEARING BOARD 

Maxine Woelfling . 
Olainnan 

M:nber 
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COMMONWEALTH OF PENlVSYLVANIA 

ENYIRON~IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

MAc-MAR, INC., 
Appellant 

. v. 

COr~IMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES, 

. ~llet: 

Docket No. 85-038-G 

Issued March 17, 1986 

OPINION AND ORDER SUR MJTION 
FOR SUMMARY JUDGMENT 

Synopsis 

'Ihe I.epart:Irent' s Motion for summaJ:y -judgment is denied, Surnrra:cy · 

j udgnent may be rendered 'Where there are no material facts in dispute and 

the moving party is ·entitled to judgment as a matter of law. Pa.R.C.P. 1035. 

There are material facts remaining in dispute in this appeal; although 

appellant's comsel had stated in a request for an extension of tirre directed 

to the Board, that appellant did not intend to actively contest the fact of 

its liability mder the bond in this proceeding, appellant's response to the 

Department's rno~on establishes that appellant does contest its liability. 

Therefore, summary judgment cannot be rendered. 

OPINICN 

'Ihis is an appeal of the forfeiture of a perfonnance bond posted by 

the appellant, MAC-MAR, Inc., in connection with a s~face mining pennit issued 
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under the Surface Mining Conservation and Peclama.tion Act, 52 P.S. §1396 .1 

et seq. ("SMCRA"). DER forfeited the bond in a letter dated Decerrber 31, 1984, 

citing several violations of the SM::RA and the associated regulations. DER 

nCM has rroved for summary judgrrent, arguing that appellant has admitted liability 

and that therefore, the forfeiture should be upheld. DER points to a letter 

from appellant's counsel dated June 5, 19 85 to the !bard, requesting an extension 

of the filing date for appellan-t's pre-hearing rnerrorandum, wherein oounsel stated 

~at the appellant did not "intend to actively deny liability in this case". 

Pennsylvania Rule of Civil Procedure 1035 provides that sumrra:ry judgrrent 

may be rendered where the pleadings, answers to interrogatories and admissions on 

file, together with the affidavits, if any, shCM that there is no genuine issue 

as to any material fact and that the moving party is entitled to judgrrent as a 

matter of law. In relying upon a motion for summary judgrrent we are required to 

resolve all doubts in the favor of the non-rroving party. 'l'oth ·v~ Philadelphia, 213 

Pa. Super 282, 247 A.2d 629 (1968). 'Ihe standard of Rule 1035 has not been mat 

here; counsel's staterrent, supra, is insufficient to dispose of all issues 

concerning appellant's liability under the bond. 

Appellant's response to the DER notion for surrrna:ry judgnent specifically 

raises the issue of whether the reclamation of the site is in accordance with the 

rules and regulations of DER. In addition, we note that appellant's pre-hearing 

IIEIIlorandum raises the issue of the proper arrount of the bond to be forfeited, 

since appellant alleges that not all of the land oovered by the bond has been 

forfeited. If the language of the bond provides that liability shall accrue in 

proportion to the acreage affected by mining, DER is entitled to forfeit the 
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:portion of the bond that corresponds to the acreage affected multiplied by 

the anount of liability per acre specified in the bond telltlS, if there is 

a violation established. King· Coal ·v~ DER, EHB Ibcket No. 83-112-G 

(Adjudication dated March 18, 1985 and reconsidered July 25, 1985). 'Ihus, 

even if appellant were willing to admit liability in the sense that viola-

tions exist on the site covered by the bond, the isstE of the anount of 

liability under the bond telltlS could remain in dispute. 

ORDER 

WHEREEDRE, ii1. light of the foregoing, it is ordered that DER's motion 

for sUimlary judgrrent is denied; all material facts rerrain in dispute in this 

proceeding. 

DATED: March 17, 19 86 
cc: Bureau of Litigation 

For the Appellant: 
I-¥ :ron H. Torrb , Jr. , Esq. 

For the Com:ronwealth, DER 
Joseph K. Peinhart, Esq. 

ENVIImMENTAL HEARING BOARD 

c .. , 

./ 
' ; 

/ ;.Y~.'l-'-1 
Edward G:rjuoy ,/ 

259 



MAXINE WOE:LF'LING, CHAIRMAN 

EDWARD GE:R.JUOY, MEMBER 

COMMONWEALTH OF' PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Z21 NORTH SECONO STREi:T 

THIRO F'L.OOR 
HARRISBURG, PENNSYLVANIA 17101 

1717) 7S7-34B3 

WAREHOUSE 81 LIMITED PARTNERSHIP, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

EBB Docket No. 85-442-W 
85-462-W 

OP:nrrON AND ORDER 
Synopsis: 

M. CIANE SMITH 
SI:CRCTARY TO THE. BCARO 

Appellant has moved the Board to stay the proceedings in two appeals 

pertaining to remedial actions at the same hazardous waste site--one from 

effluent limitations in. a National Pollution Discharge Elimination System 

(NPDES) permit, and the other from the denial of a landfill permit--pending 

the outcome of studies by the United States Environmental Protection Agency 

(EPA), allegedly being conducted pursuant to the EPA's placement of the 

hazardous waste site on the National Priorities List (NPL) pursuant to the 

Comprehe"sive Environmental Response Compensation and Li~bility Act. 42 

U.S.C.A. §§9601, et seq. (CERCLA) The Board has determined the site in 

question has not been placed on the NPL, and that even if it were, CERCLA 

does not pre-empt the state from taking action under state law. Accordingly, 

appellant's Motion to Stay Proceedings is denied. 
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' 
OPINION 

Warehouse 81 Limited Partnership, appellant, is the owner of a parcel of 

land at Legislative Route #47024, Valley Township, Montour County 

(hereinafter "Warehouse 81 site"). The Warehouse 81 site was formerly owned 

or leased by the M. W. Manufacturing Corporation, which operated a metal wire 

recovery operation to remove insulation from wire by the use of solvents and 

other chemical means. These operations produced waste solvents, industrial 

waste sludges, discarded chemical products, and wire insulating material, 

known as "fluff," which contains residual copper and other material. The 

fluff is piled on the Warehouse 81 site. On September 3, 1982, the 

Commonwealth of Pennsylvania, Department of Environmental Resources (DER), 

issued an order to appellant directing, inter alia, the removal of the copper 

fluff wastes from the Warehouse 81 site, and the submission of a hydrogeology 

report, which was to include a proposal for the recovery and treatment of 

contaminated ground water on the site. 

To comply with DER's September 3, 1982 order, appellant proposed on-site 

landfilling of the copper fluff wastes, and submitted to DER an application 

for a permit to construct and operate a residual waste landfill. By letter 

dated September 20, 1985, DER returned and, therefore, denied appellant's 

residual waste landfill permit application. Appellant appealed the denial of 

its residual waste landfill permit application to this Board on October 21, 

1985, and this appeal is docketed at 85-442-W. 

Also, to comply with DER's September 3, 1982 order, appellant submitted 

to DER on or about March 14, 1983, a hydrogeologic report. Following 

discussions between appellant and DER, appellant agreed to implement a 

groundwater recovery and treatment program, which was to include a discharge 
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into a tributary of Mauses Creek. Appellant then submitted to DER an 

' application for a National Pollutant Discharge Elimination System (NPDES) 

permit authorizing a discharge into the tributary of Mauses Creek, and by 

letter dated September 27, 1985, DER issued NPDES permit No. PA0112674 to 

appellant. Appellant objects to the effluent limitations in the NPDES 

permit, and therefore, appealed the issuance of the permit to this Board on 

October 29, 1985. This appeal is docketed at 85-462-W. 

On January 2, 1986, appellant filed a Motion for Stay of Proceedings in 

both of the above-captioned appeals. In support of its Motion for Stay of 

Proceedings, appellant asserts that on October 15, 1984, the United States 

Environmental Protection Agency (hereinafter "EPA") listed the Warehouse 81 

site on the National .Priorities List (hereinafter "NPL") pursuant to the 

provisions of the Comprehensive Environmental Response, Compensation and 

Liability Act, 42 U.S.C.A. §§9601, et seg. In connection with an NPL listing, 

the EPA would conduct a Remedial Investigation and Feasibility Study, 

(hereinafter "RI/FS"), which would result in recommendations for a remedial 

plan for the Warehouse 81 site. Because of the possibility that the EPA's 

recommendations for the Warehouse 81 site wil1 be inconsistent with the 

alternatives that DER chose in its September 3, 1982 order or the alternatives 

that appellant proposed in its Groundwater Contamination Study and landfill 

permit application, appellant argues that these appeals should be stayed 

pending the EPA's publication of the results of the RI/FS. But, as DER points 

out in its Response in Opposition to Appellant's Motion.for Stay of Proceed-

ings, the Warehouse 81 site was not placed on the NPL, but was proposed for 

placement on the NPL on October 15, 1984. 49 Fed~Reg. 40328. The Board has 

reviewed all of the amendments to the NPL since the proposed inclusion of the 

Warehouse 81 site and, at this point, the Warehouse 81 site has still not been 
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placed on the NPL. Therefore, appellant's arguments about the effect, on 

these appeals, of the placement of the Warehouse 81 site on the NPL are merely 

speculative. 

Even if the Warehouse 81 site was on the NPL, the Board questions whether 

recommendations of the EPA based upon studies conducted pursuant to the NPL 

listing would impact on this Board's review of the propriety of DER's denial 

of a landfill application under the Pennsylvania Solid Waste Management Act, 

35 P.S. §§6018.101-6018.1003, and DER's imposition of certain effluent 

limitations in an NPDES permit pursuant to the Clean Streams Law, 35 P.S. 

§§691.1-691.1001. DER has independent authority under state law to take 

remedial actions at hazardous waste sites, and CERCLA expressly does not 

preempt DER's authority to take action under state laws. 42 U.S.C.A. §9614(a). 

Moreover, this Board sees no reason to stay the proceedings in these appeals 

pending EPA's r~commendatians for the Warehouse 81 site, when the EPA, at this 

point, has not even placed the site on the NPL. 
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ORDER 

' AND NOW, this 17th day of March, 1986, Warehouse 81 Limited Partnership's 

Motion for Stay of Proceedings of the above-captioned appeals is hereby denied. 

The parties are ordered to file pre-hearing memoranda in the above-captioned 

appeals pursuant to the schedule set forth in the order issued by the Board on 

February 6, 1986. 

cc: Bureau of Litigation 
Harrisburg, PA 

For the Commonwealth, DER: 
Donald A. Brown, Esq. 
Winifred Prendergast, Esq. 
Central Region 

For Appellant: 
David J. Brooman, Esq. 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

COHEN, SHAPIRO, POLISHER, SHIEKMAN 7 COHEN 
Philadelphia, PA 

DATED: March 17, 1986 
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MAXINE: WOE:l..F"I..ING. CMAIR .. AN 

:;OWARC GER.JUOY. ME: .. SE:R 

THOMAS FITZSIMMONS 

v. 

COMMONWEALTK OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH SECONC STRE:ET 

TMIRC F'I..OOF; 
HARRISBURG. FENNSYI..VANIA 17101 

:7171 797-.3493 

EBB Docket No. 85-073-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'IHENT OF ENVIRONMENTAL RESOURCES 

Issued: ~::arch 1], 19 36 

Synopsis 

OPINION AND ORDER 
SUR DEPARTMENT'S 

MOTION FOR SUMMARY .JUDGMENT 

M OIANE SMI":"M 
5£CRCTA•v T'C THt SOARC 

The Department of Environmental Resources ("Department") is granted 

partial summary judgment in the appeal of a civil penalties assessment. 

Appellant 1 s responses to the Department 1 s inter.rogatories and requests for 

admissions establish that he mined coal without a license in violation of 

§3.l(a) of the Surface Mining Conservation and.Reclamation Act, the Act of 

May 31, 1945, P.L. 1198, as amended ("SMCRA"); that he mined coal without a 

permit in violation of §4(a) of SMCRA and §315(a) of the.Clean Streams Law, 

the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.315(a) ("CSL"); 

and that he mined coal without installing erosion and sediment controls in 

violation of SMCRA and the CSL and the rules and regulations adopted 

thereunder at 25 Pa.Code §§87.106, 102.4 and 102.5. The Department is denied 

summary judgment as to the amount of the civil penalties assessment because 

the CSL and SMCRA require a consideration of factors such as seriousness, 

damage, and cost of restoration, and the Board could not, based on the 

responses of the appellant, rule that the Department was entitled to summary 

judgment on the amount of the penalty. 
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OPINION 

This matter arises from the appeal of a civil penalties assessment 

issued to appellant Thomas Fitzsimmons ("Fitzsimmons") by the Department of 

Environmental Resources ("Department") pursuant to §18.4 of SMCRA, 52 P.S. 

§1396.22 and §605(b) of the CSL, 35 P.A. §691.605(B). The assessment stemmed 

from a cease and desist order issued to Fitzsimmons by the Department on 

January 31, 1984. The total penalty assessment was $10,500, with $5000 

assessed for mining without a license, $3500 assessed for mining without a 

permit, and $2000 assessed for mining without erosion and sediment controls. 

The Department issued the assessment on February 8, 1985, and it was received 

by Fitzsimmons on February 13, 1985. A timely notice of appeal was filed with 

the Board on March 11, 1985. After prehearing memoranda were filed and 

discovery conducted, the Department filed a motion for summary judgment. 

The Board has the authority to grant summary judgment when ''the 

pleadings, depositions, answers to interrogatories on file, together with 

affidavits, if any, show that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a matter of law." 

Summerhill Borough v. DER, 34 Pa.Cmwlth 574, 383 A.2d 1320, 1322 (1978). A 

decision to render summary judgment must be made by the entire Board. 

Mathies Coal Company v. DER, 1984 EHB 524, 527. 

In its responses to the Department's interrogatories and requests 

for admissions, Fitzsimmons has stated that clay was removed from an old mine 

site owned by him for analysis to determine whether mining the clay was 

commercially feasible. In the process of removing the clay for testing, a 

coal seam was exposed and coal was removed by Fitzsimmons' employees between 

December 23, 1983, and January 4, 1984. A pit 90 feet long by 60 feet wide by 

five to 25 feet deep was created and less than two acres was disturbed. 
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Although Fitzsimmons is not sure of the exact tonnage of coal removed, he 

states that 40 tons was delivered to REM Coal Company, Inc. and 50 tons was 

used for house coal. Some reclamation was performed after the coal and clay 

were removed. Fitzsimmons admits that he had neither a license authorizing 

him to mine coal nor a permit authorizing him to remove coal from this site 

during the time coal was removed from this site. He also admits that he had 

no erosion and sediment control plan for the site. 

Fitzsimmons contends that the Department is not entitled to summary 

judgment as a matter of law because he was exempt from licensing and 

permitting requirements because of exemptions contained in state and federal 

mining statutes. He claims that federal law exempts him from these 

requirements where less than two acres of land is affected by coal mining 

activities or less than 250 tons of coal is extracted annually. Fitzsimmons 

also claims that he is exempt from licensing and permitting requirements 

because the total amount of coal removed was less than 16 2/3% of the amount 

of clay intended to be removed. 

In ruling on whether the Department is entitled to summary judgment 

the Board must examine whether Fitzsimmons committed the alleged violations 

of SMCRA and the CSL and, if so, whether the penalty assessed by the 

Department was an abuse of discretion. Our inquiry must begin with an 

·examination of the applicable law at·the time of Fitzsimmons' alleged 

violations. 

Section 3.1(a) of SMCRA, 52 P.S. §1396.3(a), p~ohibits anyone from 

conducting surface coal mining unless that person has obtained an operator's 

license from the Department. Section 4(a) of SMCRA, 52 P.S. §1396.4(a) and 

§315(a) of the CSL, 35 P.S. §691.315(a), prohibit any person from conducting 

surface mining on a site unless that person has first obtained a permit 
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authorizing the surface mining on the site. Anyone conducting surface mining 

' must also comply with the rules and regulations governing surface mining which 

are adopted pursuant to SMCRA and the CSL. These include performance 

standards set forth at, inter alia, 25 Pa.Code §§87.106, 102.4 and 102.5 

(relating to erosion and sediment control). 

The appellant believes he is not subject to these regulatory 

requirements despite clear language to the contrary because of certain 

provisions in the federal Surface Mining Control and Reclamation Act, 30 

U.S.C. §1201 et seg. ("federal SMCRA") and the rules and regulations adopted 

thereunder at 30 CFR Pts 700-950 (Chapter VII). The various exemptions in 

the federal statute are summarized at 30 CFR §700.11, which, in salient part, 

provides that 

(a) Except as provided in paragraph(b) of 
this section, this chapterl applies to all 
coal exploration and surface coa~ mining and 
reclamation operations, except: 

(2) The extraction of 250 tons of coal 
or less by a person conducting a surface 
coal mining and reclamation operation. 
A person who intends to remove more than 
250 tons is not exempted; 

*"~c*-1:-lc 

(.4) The extraction of coal incidental 
to the extraction of other minerals 
where coal does not exceed 16 2/3 per­
cent of the mineral tonnage removed for 
commercial use or sale; 

(b) This chapter does not apply to the ex­
traction of coal for commercial purposes where 
the surface coal mining and reclamation opera­
tion, together with any related operations, has 
or will have an affected area of two acres or 
less. 

* * * * * 
These are the exemptions variously cited by Fitzsimmons as insulating him 

1 Chapter VII. 

26G 



from liability in this matter. 

The Board has recently examined a similar contention by an operator 

that he was exempt from state permitting requirements for underground coal 

mines because of the two acre exemption. We held in Ralph Bloom, Jr. v. DER, 

EHB Docket No. 84-145-G (issued February 20, 1985) that the Commonwealth was 

free under federal law to impose more stringent permitting requirements for 

mining activities than provided for in federal SMCRA and that state law made 

no provision for special exemptions from permitting requirements for small 

operators. See also Black Fox Mining and Development Corp. v. DER, 1984 EHB 

799. The same legal analysis applies to the exemptions claimed by 

Fitzsimmons. We do note the existence of an exemption under state permitting 

requirements analogous to that in 30 CFR §700.11(2)(4), which is commonly 

referred to as the "incidental extraction" exemption. But, this exemption, 

which is codified at 25 Pa.Code §86.5, does not apply to the violations 

allegedly committed by Fitzsimmons because, as the Department correctly 

notes, that regulation did not become effective until August 4, 1984 (14 

Pa.B. 2860), seven months after the mining activity occurred. 

Since Fitzsimmons has admitted that he extracted coal between 

December'23, 1983, and January 4, 1984, that he had neither a permit nor a 

license authorizing the coal extraction, and that he had no erosion and 

sediment controls, there are no disputes as to the material facts regarding 

the activities for which penalties were assessed. Furthermore, the 

Department's right to summary judgment on the issue of liability is clear 

because there is no doubt that the applicable law required Fitzsimmons to 

secure a license and permit before extracting coal by surface mining and to 
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implement erosion and sediment control measures.2 Therefore, the 

Department will be granted summary judgment on the issue of liability for the 

violations for which penalties were assessed. 

Regarding the amount of penalty assessed, the Department contends 

that it is entitled to summary judgment because of the application of various 

statutes and regulations to the violations committed by Fitzsimmons and 

because Fitzsimmons "never contested •.. the appropriateness of the amount of 

the civil penalty assessment." This proceeding is certainly evidence that 

Fitzsimmons is contesting the appropriateness of the penalty. Sections 18.4 

of SMCRA and 605(b) of the CSL both require a consideration of the wilfulness 

of a violation, damage, cost of restoration, and other relevant factors. The 

same considerations are set forth in 25 Pa.Code §86.19. Both statutes impose a 

mandatory civil penalty of $750 per day where there has been a failure to 

correct a violation in accordance with a Department order. Mandat~ry penalty 

assessments are also set forth in various regulations. But, we are not dealing 

with such mandatory assessments in this case. 

Rather, we are reviewing assessments which required an assessment 

of those various factors, either under §18.4 of SMCRA, §605 of the CSL, or 25 

Pa.Code §86.194. We cannot determine, based on Fitzsimmons' responses to the 

Department's interrogatories and requests for admissions whether the 

Department committed an abuse of discretion in arriving at the $10,500 

assessment or whether there i~ any dispute concerning the material facts in 

evaluating the considerations for determining the asses~ment amount. 

2 The Department has not alleged that Fitzsimmons' failure to timely 
challenge the underlying compliance order precludes him from challenging the 
violations, so we do not address this issue. 
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Consequently, we cannot rule as a matter of law that the Department is 

entitled to summary judgment on the amount of the penalty. See DER v. K 

International, Inc. and Frank P. Kowalski, Sr., EHB Docket No. 84-159-CP-G 

(issued August 7, 1985). 
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ORDER 

' 

WHEREFORE, this 17th day of March, 1986, it is ordered that 

the Department is granted sum...ilary judgment on the following issues: 

1) Fitszimmons' mining coal without a license in violation 

of §3.1(a) of SMCRA; 

2) Fitzsimmons' mining coal without a permit in violation of 

§315(a) of SMCRA and §315(a) of the CSL; and 

3) Fitzsimmons' mining coal without erosion and sediment 

controls in violation of 25 Pa.Code §§87.106, 102.4 and 102.5. 

Summary judgment as to the appropriateness of the amount of the penalty assess-

ment is denied. 

DATED: March 17, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Robert M. Hanak, Esq. 
Reynoldsville, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING,. CHAIRMAN 
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MAXINE WOE:L.Fl..J~G. CHAIRMAN 

E:OWARO GER..iUOY, ME:MB£11t 

OLIVIA M. BELL. et al 

v. 

COMMONWEALTH OF PENNSYLVANIA 

E:NVIRONME:NTAL. HEARING BOARC 
221 NORTH SE:CONC STRE:O:T 

THIRD F'LOOR 
HARRISBURG, PE:NNSYLVANIA 17101 

[717) 787-3483 

. . 
: 

: 
Docket No. 84-128-K 

COMMONWEALTH OF PENNSYLVANIA., 
DEPAir.IMENT OF ENVIRONMENTAL RESOURCES 

Issued: ~1arch 21, 1986 

OPINION AND ORDER 

S-vnopsis 

M. DIANE SMITH 
SCCJitiETA .. Y .,.C TNE. 80AJtC 

This is an appeal by a water quali -cv management permittee .from an o.rder 

of the Department of Environmental Resources directing remedial actions to be 

taken at a landfill to abate v1olations of the Clean Streams Law, 35 P.S. 

§§691.1-691.1001, the Solid Waste Management Act, 35 P.S. §§6018.101-6018.1003, 

and the terms and conditions of permits issued thereunder. Appellant contests 

only her liability under the order,alleging that she is not the permittee 

under the water quality management permit. DER has filed a Motion for Summary 

Judgment. 

DER's Motion for Summary Judgment is granted as to appellant's 

liability as a permittee under the water quality management permit. Since 

this is the only issue in this appeal, the appeal is dismissed. 

The water quality management permit was issued to a business entity 

with a fictitious name. The fictitious name was registered with the Common-

wealth of Pennsylvania under the Fictitious Names Act, 54 Pa. C.S.A. §§101, 
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et seg., and appellant is a registered owner. Therefore, appellant is a 

' permittee under the water quality management permit, and, as a permittee, is 

liable, as a matter of law, for the terms of the permit. 

OPINION 

On March 9, 1984, the Commonwealth of Pennsylvania, Department of 

Environmental Resources (DER) issued an order to the Estate of Herbert M. 

Bell, Jr., Olivia Bell, Administratrix, and to Olivia M. Bell, individually. 

The order directed that remedial actions be taken to abate violations of the 

Solid Waste Management Act, the Act of July 7, 1980, P.L. 380, 35 P.S. 

§§6018.101-6018.1003, and the Clean Streams Law, the Act of June 22, 1937, 

P.L. 1987, as amended, 35 P.S. §§691.1-691.1001, at two landfills situated on 

property in Terry Township, Bradford County, Pennsylvania. 

On April 11, 1984, Olivia M. Bell filed an appeal in her individual 

capacity, whic~ was docketed at EHB Docket No. 84-128-M. Also, on April 11, 

1984 the Estate of Herbert M. Bell, Jr., Olivia M. Bell, Administratrix, 

filed an appeal, which was docketed at EHB Docket No. 84-129-M. On May 23, 

1984, David and Dianne Masters, Donald Gilbert, and Ruth Messersmith, 

individuals who own and reside on property bordering the landfills that are 

the subject of these appeals, filed a Petition to Intervene, which this Board 

granted by order dated June 22, 1984. The Board, by order dated July 19, 

1984, consolidated the above-cited separate appeals at EHB Docket No. 

84-128-M. 

On May 23, 1985, DER filed a Motion for Summary Judgment, with an 

accompanying Memorandum of Law, in which motion the Intervenors joined. On 

June 13, 1985, the Appellants filed their Answer and New Matter to the Motion 

for Summary Judgment. 

Then, on June 17, 1985, the Estate of Herbert M. Bell, Jr., Olivia M. 
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Bell, Administratrix, filed a Praecipe for Discontinuance, withdrawing its 
,, 

appeal. Because of the withdrawal, the liability of the Estate of Herbert M. 

Bell, Jr., Olivia M. Bell, Administratrix, is no longer before the Board. 

Thus, the only matter now before the Board in this appeal is the liability of 

Olivia M. Bell, in her individual capacity, under the order of DER dated March 

9, 1984. 

The circumstances that gave rise to DER's March 9, 1984 order that is 

the subject of this appeal are as follows. Herbert M. Bell, Jr. (hereinafter 

"Mr. Bell11
) owned property in Terry Township, Bradford County (hereinafter 

"Bell property"), on which there are two landfills. Mr. Bell died on or 

about October 16, 1980, and the Bell property is part of Mr. Bell's estate. 

Olivia M. Bell (hereinafter "Mrs. Bell") is the administratrix of Mr. Bell's 

estate. No distribution of the estate has taken place. 

Approximately two acres of the eastern portion of the Bell property 

have been used as a solid waste disposal facility or landfill (hereinafter 

"east end landfill"). The east end landfill never had a permit from DER, but 

active operation of the east end landfill ceased prior to Mr. Bell's death in 

1980. 

Approximately five acres of the western portion of the Bell property 

have been used as a solid waste disposal facility (hereinafter "west end 

landfill"). The west end landfill was permitted under Solid Waste Permit No. 

101018, which DER issued to Herbert Bell d.b.a. Bell's Sanitary Landfill on 

September 5, 1975. A leachate collection tank was installed at the west end 

landfill pursuant to Water Quality Management Permit No. 0877202, which DER 

issued on January 23, 1978 to 0. M. Bell Trucking and Landfill c/o Herbert 

and Olivia Bell. 

The only portion of DER's March 9, 1984 order that was directed to Mrs. 
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Bell in her individual capacity is the following: 

It is further ORDERED that Olivia M. Bell, individually, shall: 
5. Upon receipt of this Order, cease and desist all discharge of 

industrial waste (landfill leachate) from the west end landfill to the 
surface of the ground or to the waters of the Commonwealth. Upon receipt 
of this Order and continuing thereafter, all landfill leachate generated 
from the west end landfill shall be collected and disposed of in 
accordance with the provisions of The Clean Streams Law and Water 
Quality Management Permit No. 0877202. 

Thus, DER did not order Mrs. Bell, in her individual capacity, to take,any 

action in regard to the east end landfill, but only ordered her to take 

action at the west end landfill in accordance with Water Quality Management 

Permit No. 0877202. Since the only issue now before the Board is the 

liability of Olivia Bell, in her individual capacity, under DER's March 9, 

1984 order, the only portion of that order which the Board will review, is 

the above-quoted portion, which is the only portion directed to Mrs. Bell in 

her individual capacity; 

In its Motion for Summary Judgment, DER argues, in essence, that Mrs. 

Bell was an applicant for the water quality management permit, and is a named 

permittee under the water quality management permit, and thus, as a matter of 

law, she is liable for any violations of the water quality management permit. 

DER also maintains that a number of admissions made by Mrs. Bell, as well as 

certain documents DER appended to its Motion for Summary Judgment, make it 

clear that Mrs. Bell was either the sole proprietor or a partner in the 

business encompassing the solid waste disposal operation conducted on the Bell 

property. Mrs. Bell, however, argues that the water quality management permit 

was issued to 0. M. Bell Trucking and Landfill, and that she is not a 

permittee under the water quality management permit. Mrs. Bell also argues 

that there is considerable evidence that counters DER's evidence that she was 
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either a partner or the sole proprietor of the solid waste disposal operation 

on the Bell property. 

DER has put forth two theories under which to hold Mrs. Bell liable. 

The first is that she is liable as a permittee under the water management 

quality permit. This theory is based on both the presence of Mrs. Bell's name 

on the permit, and also on Mrs. Bell's ownership of 0. M. Bell Trucking and 

Landfill, the entity to which DER issued the permit. Under this theory of 

liability, Mrs. Bell could only be held accountable for the terms of the water 

quality management permit issued for the west end landfill, and not for any of 

the other alleged violations on the Bell property. The other theory that DER 

has propounded is that Mrs. Bell is liable as an owner or operator of the 

entire solid waste disposal business that has been conducted on the Bell 

property. This theory is based upon DER's belief that a number of admissions 

made by Mrs. Bell, as well as certain documents DER appended to its Motion for 

Summary Judgment, prove that as a matter of law, Mrs. Bell was an owner or 

operator of the entire solid waste disposal business conducted on the Bell 

property. The Board agrees with Mrs. Bell that there is a genuine factual 

dispute as to DER's theory that Mrs. Bell was either an owner or operator of 

the entire solid waste disposal business on the Bell property, and will not 

grant summary judgment on this question. Moreover, the portion of the March 

9, 1984 order that was directed to Mrs. Bell in her individual capacity was 

not based on Mrs. Bell's status as an owner or operator of the entire solid 

waste disposal business, but rather, was based on her status as a permittee 

under the water quality management permit. Thus, even if DER could prove 

that Mrs. Bell was an owner or operator of the entire solid waste disposal 

business, this would not be relevant because the only issue now before the 

Board is simply the question of whether, as a matter of law, Mrs. Bell is a 
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permittee under water' quality management permit No. 0877202. 

' On the application for the water quality management permit, which was 

dated September 14, 1977, in the box designated "Applicant Name," was the 

following: 

Herbert & Oliva Bell 
DBA 
O.M. BELL TRUCKING and LANDFILL 

The application was signed by Herbert M. Bell. Based on this application, 

DER then issued a permit on January 23, 1978, and on the permit, in the box 

designated "Permittee" was the following: 

0. M. Bell Trucking & Landfill 
c/o Herbert & Olivia Bell 
R. D. #2 
Towanda, PA 18848 

Mrs. Bell maintains that she did not apply for the water quality management 

permit, and notes that her signature is not on the application. Her name, 

however, is on both the application and the permit. The permit was issued in 

care of both Mr. Bell and Mrs. Bell, and sent to the address at which Mrs. 

Bell resides. Nevertheless, Mrs. Bell argues that, although the permit was 

issued c/o Herbert and Olivia Bell, the named permittee is 0. M. Bell Trucking 

& Landfill. 

0. M. Bell Trucking & Landfill is a fictitious name of a business, 

registered with the Commonwealth of Pennsylvania, under the Fictitious Names 

Act, 54 Pa. C.S.A. §§101 ~ seq. According to the application filed in the 

Department of State, pursuant to which 0. M. Bell Trucking and Landfill was 

registered as a fictitious name, the owners of the business are both Herbert 

and Olivia Bell, and the nature of the business is, "the collection of 

refuse, trucking of commodities, depository and deposing of refuse and other 

waste." Both Mr. and Mrs. Bell signed this application. Mrs. Bell, however, 
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argues that 0. M. Bell Trucking & Landfill comprises two distinct businesses, 

' a trucking business and a landfill business. Mrs. Bell maintains that she 

only owns the trucking business, and that Mr. Bell owned the landfill 

business. Although 0. M. Bell Trucking & Landfill may have conducted various 

activities, the clear import of the registration with the Department of State 

is that it is one business, owned by Mr. and Mrs. Bell. 

The purpose of the Fictitious Names Act is to protect those who deal 

with persons carrying on a business under an assumed name, and to enable them 

to know with whom they do business. Rowland v. Canuso, 329 Pa. 72, 196 A. 

823 (1938); ~also, U. S. v. American Standard Remodeling Corp., 252 F. 

Supp. 690 (E.D. Pa. 1966). Mrs. Bell registered herself with the Commonwealth 

as an owner of 0. M. Bell Trucking & Landfill, and now, when the Commonwealth 

looks to her for liability under a permit issued to that business, she cannot 

require the Commonwealth to hold.a factual hearing to determine whether she 

owned the part of the business for which the permit was issued. If Mrs. Bell 

did not want to be responsible for the landfill activities conducted under 
}\ ~ ,, 

the name 0. M. Bell Trucking & Landfill, she should not have registered 

herself as an owner of that business, but instead should have registered her 

trucking company as a separate business.l 

The named permittee under water quality management permit No. 0877202 

is 0. M. Bell Trucking and Landfill, a fictitious name of a business, of 

1 Also, if Mrs. Bell believed that the permit was mistakenly issued in her 
name, she should have appealed the issuance of the permit. She had actual 
notice of the issuance of the permit (a copy was sent c/o Olivia Bell to her 
residence), or constructive notice (the issuance of the permit was published in 
the Pennsvlvania Bulletin on February 11, 1979, 1979 Pa. Bull 387.) Since Mrs. 
Bell did not appeal from or obtain a revision to the permit, she is bound by 
its terms and is precluded from attacking its content or validity in this 
proceeding. SeeDER v. Wheeling-Pittsburgh Steel Corp., 473 Pa. 432, 442-43, 
375 A.2d 320 (1977); DER v. Williams, 57 Pa. Cmwlth. 8, 11-12, 425 A.2d 871 
(1981). 
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which Mrs. Bell is a registeredowner under the Fictitious Names Act. Thus, 
,, 

Mrs. Bell is a permittee under water quality management permit 0877202. As a 

permittee, Mrs. Bell is liable, as a matter of law, for the terms of the 

permit. See ~ Lackawanna Refuse Removal, Inc. v. DER, 1981 EHB 195, 218. 

This is true regardless of whether Mrs. Bell participated in the daily 

operation of the landfill. See Middletown Township Municipal Authority v. 

DER, 1972 EHB 8, 11-13, aff'd, 7 Pa. Crnwlth. 545, 547, 300 A.2d 515 (1973). 

This Board has the authority to grant S'Wliiilary judgment when 11 the 

pleadings, depositions, answers to interrogatories, and admissions on file, 

together with affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a 

matter of law." S'Wliiilerhill Borough v. DER, 34 Pa. Cmwlth. 574, 383 A.2d 

1320, 1322 (1978). In her Notice of Appeal and P~e-Hearing Memorandum, the 

only issue Mrs. Bell raised regarding the portion of the Mar~h.9, 1984 order 

that was directed to her in her individual capacity was her liability. Nowhere 

has she contested the factual findings of the March 9, 1984 order. Since Mrs. 
,. 

Bell is liable, as a matter of law, under the water quality management permit, 

and since this is the only issue contested in this appeal, the Board grants 

DER's Motion for Summary Judgment as to Mrs. Bell's liability under Paragraph 

5 of the order dated March 9, 1984. As previously noted, the Board does not 

grant summary judgment as to DER's theory that Mrs. Bell was an owner or 

operator of the entire solid waste disposal business on the Bell property, 

because the order that is the subject of this appeal was only directed to Mrs. 

Bell, in her individual capacity, as a permittee under the water quality 

management permit. There being no other issues left in this appeal, the 

appeal is dismissed. 
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ORDER 

' AND NOW, this 21st day of March, 1986, DER is granted Summary Judgment 

on the issue of Olivia M. Bell's liability under Paragraph 5 of the order 

dated March 9, 1984, and the appeal of Olivia M. Bell is dismissed. 

cc: Bureau of Litigation 

For Appellant: 
Jack M. Stover, Esq. 
SHEARER, METTE & WOODSIDE 
Harrisburg, PA 

Frank J. Niemiec, Esq. 
DAVIS, MURPHY & NIEMIEC 
Towanda, PA 18848 

For Intervenors: 
Leslie Wizelman, Esq. 
Wyalusing, PA 

For the Commonwealth: 
Central Region 

DATED: March 21, 1986 

ENVIRONMENTAL HEARING BOARD 

r/l~ tv~ 
MAXINE WOELFLING, 

>:1 I~ 
u~ 
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MAXINE WOE:LF'l.ING, CHAIRMAN 

E:OWARC GER.JUOY, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING EIOARO 
Z21 NORTH SE:C:ONO STRE:O::T 

THIRC FLOOR 
HARRISBURG. J'IE:NNSYI..VANIA 1?'101 

1717) 787-3483 

AL HAMILTON CONTRACTING COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEP.AR'.l'MENT OF ENVIRONMENTAL RESOURCES 

. . 
EBB Docket No. 85-392-W 

Issued: :!';arch 24, 1986 

OPINION AND ORDER 
Synopsis: 

hi. CIANE SMITH 
SECRCTAitY TO TM£ SetARO 

In this appeal from a denial by the Department of Environmental 

Resources ("DER") of an application for a surface mining permit, DER filed a 

Motion for More Specific Pre-Hearing Memorandum. DER's motion is denied 

because appellant's pre-hearing memorandum adequately sets forth its factual 

and legal bases for this appeal, and DER may obtain further information 

through discovery. 

OPINION 

On September 24, 1985, Al Hamilton Contracting Company appealed to 

this Board a denial by the Department of Environmental Resources (hereinafter 

"DER") of an application for a surface mining permit. The Board received Al 

Hamilton's pre-hearing memorandum on February 3, 1986, and on February 18, 

1986, DER filed a Motion for More Specific Pre-hearing Memorandum. Al 

Hamilton filed an Answer to Motion for More Specific Pre-Hearing.Memorandum on 

March 10, 1986. 

In its Motion for More Specific Pre-hearing Memorandum, DER argues 



that Al Hamilton's pre-hearing memorandum does not comply with the Board's 

Pre-Hearing Order No. 1 because it is nothing more than a list of generic 

facts and conclusions of law that could apply to any permit denial case, and, 

as such, the memorandum is useless as an aid to refining the issues, limiting 

the factual disputes, or otherwise explaining the true basis for Al Hamilton's 

appeal. Al Hamilton, on the other hand, argues that its pre-hearing memorandum 

fully complies with Pre-Hearing Order No. 1, and that the facts and conclusions 

of law set forth in the memorandum would sustain Hamilton's burden of proof on 

all issues raised in the Notice of Appeal and lead to the requested relief. 

A pre-hearing memorandum is not a pleading, but rather, is a 

convenience to the Board and other parties. See United Mine Workers of 

America v. DER, 1983 EHB 365. The purpose of a pre-hearing memorandum is to 

facilitate the preparation for a hearing before the Board by requiring the 

parties to set forth the following in pre-hearing memoranda: 

A. Statement of facts each party intends to 
prove. 

B. Contentions of law and detailed citations 
to authorities, including specific sections of 
statutes, regulations, etc., relied upon. 

C. Description of any scientific tests re­
lied upon by any party and summary of testimony 
of experts. 

D. Order of witnesses. 
E. List documents sought to be introduced 

into evidence, copies of which shall be attached. 
F. Indicate dates on which you are not avail­

able for hearing. 

Al Hamilton's pre-hearing memorandum sets forth all of the information required 

by Pre-Hearing Order No. 1. Although its statements of facts and contentions 

of law are somewhat broad, the pre-hearing memorandum need not be an all in-

elusive narrative of events underlying the appeal. Greater specificity may be 

obtained through the normal discovery procedure. See DER v. Hager, EHB Docket 

No. 84-366-G (Opinion and Order, March 26, 1985, at p.S); United Mine Workers 
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of America v. DER, 1983 EHB 365. 

Al Hamilton has appealed from a letter from DER that denied an 

application for a surface mining permit, and that set forth the reasons for 

denial in three sentences. In the pre-hearing memorandum, Al Hamilton contests 

each of the reasons given for the permit denial, and argues essentially that 

its permit application demonstrated compliance with all requirements for ob-

taining a surface mining permit. DER has the permit application, and presum-

ably knows why it denied it. Al Hamilton's pre-hearing memorandum adequately 

sets forth its factual and legal bases for this appeal, and, as previously 

noted, DER may obtain further information through discovery. 

ORDER 

AND NOW, this 24th day of March, 1986, DER' s Motion for More 

Specific Pre-hearing Memo.randum at EHB Docket No. 85-392-W is hereby denied, 

and DER is ordered to file its Pre-hearing Memorandum by April 8, 1986 

DATED: March 24, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Couanonwealth. DKR.: 
Bernard A. Labuskes, Jr., Esq. 
Central Region 

For Appellant: 
Alan F. Kirk, Esq. 
KRINER, KOERBER AND KIRK 
Clearfield, PA 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOELFLING • CHAIRMAN 
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MAXINE WOELF'LING, CMAIRMAN 

O:OWARO GEFI.JUOY, MEMBER 

NSM COALS, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

~NVIRONM~NTAL. HEARING BOARC 
221 NOFITM SE:CONO STRE:E:T 

TMIRO F'LOOR 
MARRISBURG, PENNSYLVANIA 17101 

1717) 7B7-34B3 

EBB Docket No. 86-133-W 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'HENT OF ENVIRONMENTAL RESOURCES 

Issued: 1-i?-rch 25, 1986 

OPINION AND ORDER 
Synopsis: 

M. OIAN£ SMITH 
SEC"~A·Y TO ,.MC BO&RC 

Appellant's request that the Board supersede the Department of 

Environmental Resources' ("DER") withh~lding of a mining permit for alleged 

violations of the Surface Mining Conservation and Reclamation Act, the Act of 

May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 ~seq. ("SMCRA"), or, in 

the alternative, compel DER to issue such permit, is denied. Granting the 

relief requested would result in the alteration of the last lawful status 

quo. 

OPINION 

This matter was initiated by the filing of a Notice of Appeal by 

NSM Coals, Inc. on March 6, 1986. Appellant sought review of DER's with-

holding of a surface mining permit from NSM because of alleged violations of 

SMCRA and the rules and regulations adopted thereunder by a related party, 

PBS Coals, Inc., at another mine site. A Petition for Supersedeas accompany-

ing the Notice of Appeal requested that the Board issue an order "superseding 

the decision of DER to refuse to issue the aforesaid permit to NSM or in the 
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alternative directing DER to issue said permit to NSM." The Petition for 

Supersedeas was denied in a telephone conference call with the parties on 

March 7, 1986. This Opinion and Order is written confirmation of that 

denial. 

The Board recently considered a similar request for relief in Rav-

mark Industries, Inc. v. DER, EHB Docket No. 86-075-W (Opinion and Order, 

February 26, 1986), wherein the appellant challenged DER's refusal to issue 

an operating permit for an air contaminant source because all sources 

operated by the appellant were not in compliance with the Air Pollution Con-

trol Act, the Act of January 8, 1960, P.L.(1959) 2119, as amended, 35 P.S. 

§4001 et seg., and the rules and regulations adopted thereunder. In its 

supersedeas petition Raymark requested the Board to, inter alia, compel the 

operation of the air contaminant source for which approval was being withheld. 

Tlie Board refused to grant the relief noting that it would result in altera-

tion of the lawful status quo. The reasoning in the Ravmark opinion is 

equally applicable to this matter. 

In a subsequent conference call on March 11, 1986, NSM Coals urged 

the Board to reconsider its denial of supersedeas based on the reasoning 

enunciated in Parker Sand and Gravel v. DER, 1983 EHB 557. The surface 

mining permit being withheld in the instant matter is likened by NSM Coals to 

the surface mining license renewal refused in Parker because of the structure 

of the mining permit program. Because the "master permit" for this site has 

already been issued, NSM believes its situation similar to the Parker license 

renewal. Parker, however, is distinguishable because DER did not refuse to 

renew Parker's license until months after the statutory expiration date and 

regarded Parker as operating under an automatic extension. No such 

circumstances are present in this case. 
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' 
ORDER 

AND NOW, this 25th day of March, 1986, the Board's oral order 

of March 7, 1986, denying NSM Coals' Petition for Supersedeas is confirmed 

for the foregoing reasons. 

DATED: March 25, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth,. DER: 
Timothy J. Bergere, Esq. 
Western Region 

For Appellant: 
Ronald S. Cusano, Esq. 
CORCORAN, HARDESTY, WHYTE 

& POLITO, P.C. 
Pittsburgh, PA 

ENVIRONMENTAL BEARING BOARD 

MAXINE WOKLFLING,. CHAIRMAN 
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MAXINE WOEL.F'LING, CHAIRMAN 

EDWARD GER.JUOY, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
ZZI NORTH SE:CONO .STREET 

THIRO FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

!717J 787-348.3 

NFS1WfiNY WATER RFSOURCP'S AUTHORIT!' : 

v. . . 

M .. DIANE SMITH 
SCCIIICTAIIIIV 1"0 TN£ .OAfi!C 

: Docket No. 85-013-K 
COMMONWEAL"m OF PENNSn.VANIA. 
DEPAR'l'MENT OF ENVIRONMENTAL RFSOURCP'S 
and COMMONWEAL"m OF PENNSYLVANIA,. 
ENVIRONMENTAL QUALITY BOARD 

: . . . 
0 . . 

OPINION AND ORDER 

Synopsis 

This is an appeal of the adoption by the Environmental Quality Board 

(EQB) of amendments to regulations at 25 Pa. Code. Chapters 93 and 95. 

Appellant also has an appeal pending in the Pennsylvania Supreme Court from a 

refusal by the Commonwealth Court to exercise its original jurisdiction, 

pursuant to 42 Pa. C.S. §76l(a), to review the EQB's adoption of these 

amendments. 

The Department of Environmental Resources (DER) filed a Motion to Quash 

this appeal on the basis that this Board has no jurisdiction to conduct a 

pre-enforcement review of the EQB's adoption of regulations. Appellant's 

request to defer a ruling onDER's Motion to Quash, pending the outcome of 

its appeal in the Supreme Court, is denied because the issue of this Board's 

jurisdiction in this matter is not before the Supreme Court. DER's Motion to 

Quash is granted because neither the Administrative Code, 71 P.S. §510-21, 

nor the Clean Streams Law, 35 P.S. §§691.1 and 691.7, authorizes this Board 

to conduct a pre-enforcement review of the EQB's adoption of amendments to 25 

Pa. Code, Chapters 93 and 95. 
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OPINION 

On January 17, 1985, Neshaminy Water Resources Authority appealed to 

this Board the adoption by the Environmental Quality Board (EQB) of 

amendments to 25 Pa. Code, Chapters 93 and 95. The Department of 

Environmental Resources (DER) filed, on May 9, 1985, a Motion to Quash this 

appeal on the basis that this Board has no jurisdiction to review the EQB's 

adoption of amendments to the regulations at 25 Pa. Code, Chapters 93 and 95. 

Meanwhile, Neshaminy filed a Petition for Review in the Nature of an 

Appeal and in the Nature of a Request for Injunctive and Declaratory Relief 

in the Commonwealth Court (No. 222 C.D. 1985), appealing the adoption of the 

same amendments that Neshaminy is appealing in this matter. This Board then 

issued an order on June 5, 1985 that continued generally and stayed the 

proceedings in this matter pending a decision by the Commonwealth Court in 

Neshaminy 1 s appeal No. 222 C.D. 1985. 

On September 26, 1985, the Commonwealth Court dismissed Neshaminy 1 s 

appeal No. 222 C.D. 1985. Neshaminy Water Resources Authority v. Com., Dept. 

of Environmental Resources, and Com., Environmental Quality Board, _____ Pa. 

Cmwlth. _____ , 498 A.2d 1000 (1985). Neshaminy has appealed the Commonwealth 

Court decision to the Pennsylvania Supreme Court, and has asked this Board to 

defer ruling on DER's Motion to Quash this appeal pending a ruling from the 

Supreme Court. Nevertheless, the Board believes that the issue of the 

Board's jurisdiction in this matter is not before the Supreme Court, and thus 

sees no reason to defer a ruling in this case pending a ruling by the Supreme 

289 



Court in Neshaminy's appeal there.l 

When the EQB promulgated the amendments to the water quality regulations 

at 25 Pa. Code, Chapters 93 and 95, Neshaminy sought review of the EQB's 

action both before this Board and in the Commonwealth Court. Neshaminy 1 s 

Petition for Review in the Commonwealth Court was addressed to that Court's 

original jurisdiction pursuant to 42 Pa. C.S. §76l(a), and sought a 

declaratory judgment invalidating the amendments, and injunctive relief 

preventing DER from implementing the amended regulations. See Neshaminy, 498 

A.2d at 1000-1001. The only issue decided by the Commonwealth Court was 

whether it should exercise its original jurisdiction pursuant to 42 Pa. C.S. 

§76l(a). 

It is clear from the Supreme Court's decision in Arsenal Coal Company v. 

Com., Dept. of Environmental Resources, 505 Pa. 198, 477 A.2d 133~ (1984), 

that this Board does not have the jurisdiction to conduct a pre-enforcement 

review of the Environmental Quality Board's promulgation of regulations. 

This Board's jurisdiction is set forth in Section 1921-A of the 

Administrative Code, 71 P.S. §510-21, and in Arsenal Coal, after quoting 71 

P.S. §510-2l(a) and (c), the Pennsylvania Supreme Court held as follows: 

Pre-enforcement review, however, is clearly not within 
the authority of the Environmental Hearing Board and 
any suggestion to the contrary can only be founded 
upon a strained and unrealistic construction of the 
language of the Code. There appears no reference to 

1 This matter was originally assigned to former Board Member Anthony J. 
Mazullo, Jr., who resigned from the Board on January 31, 1986. The case was 
reassigned to Board Member Gerjuoy. Board Chairman Woelfling has not 
participated in the review of this matter or the process by which this opinion 
is being issued because of a conflict created by her former position with the 
Department of Environmental Resources as Director of the Bureau of Regulatory 
Counsel. By letter dated March 7, 1986, Board Member Gerjuoy gave the parties 
until March 27, 1986 to file any objections to a final disposition of this 
matter by Board Member Gerjuoy acting alone, and the Board received no 
objections. 
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power in the hearing board to. rule on the validity of 
, regulations promulgated and adopted by the Environ­

mental Quality Board in advance of the enforcement and 
application of the regulations to the litigants; it is 
only within the context of an appeal from Department of 
Environmental resources- action upon the application of 
the allegedly illegal regulation, contemplated by 
Section 703(a) of the Administrative Agency Law, supra, 
2 Pa. C.S.A. §703(a), that the Board enjoys an 
ancillary power to rule on the validity of regulations, 
U.S. Steel Corp. v. Comm., Dept. of Environmental 
Resources, 65 Pa. Commonwealth Ct. 103, 442 A.2d 7 
(1982); St. Joe Minerals Corp. v. Goddard, 14 Pa. 
Commonwealth Ct. 624, 324 A.2d 800 (1974). 

Arsenal Coal, 477 A.2d at 1339. 

In Neshaminy, the Commonwealth Court did not reconsider whether this 

Board has jurisdiction to conduct a pre-enforcement review of the water 

quality amendments, but followed the holding of Arsenal Coal.2 This Board 

too must follow the holding of Arsenal Coal, which precludes this Board from 

reviewing the EQB's promulgation of the amendments to 25 Pa. Code, Chapters 

93 and 95, prior to their enforcement. 

Neshaminy also argues that this case is distinguishable from Arsenal 

Coal because this case involves the Clean Streams Law, 35 P.S. §§691.1 -

691.1001, and the Clean Streams Law has a provision that grants this Board 

jurisdiction over appeals from EQB promulgations of regulations under the 

Clean Streams Law, namely 35 P.S. §691.7. This section provides as follows: 

§691.7. Administrative procedure and judicial review 

(a) Any person or municipality having an interest 
which is or may be adversely affected by any action of 
the department under this act shall have the right to 
appeal such action to the Environmental Hearing Board. 

2 The Commonwealth Court said in a footnote in Neshaminy, "As stated by the 
Arsenal Coal Court, the Environmental Hearing Board has the authority to hold 
hearings and issue adjudications on appeal from any order, permit, license or 
decision of DER. This does not include the authority to conduct 
pre-enforcement review of promulgated regulations." Neshaminy, 498 A.2d at 
1001-1002, footnote 4. 
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(b) The department may adopt rules and regulations 
establishing the procedure for, and limiting the time 
of, the taking of such appeals. 

(c) The Environmental Hearing Board sha~l be 
subject to the provisions of Title 2 of the Pennsyl­
vania Consolidated Statutes (relating to administra­
tive law and procedure). 

Neshaminy argues that since §691.7 gives this Board jurisdiction over appeals 

from actions of the "department," and since "department" is defined in the 

Clean Streams Law to include the EQB, then §691.7 gives this Board the 

authority to review actions of the EQB. "Department" is defined in the Clean 

Streams Law as follows: 

§691.1. Definitions 

The following words or phrases, unless the 
context clearly indicates otherwise, shall have the 
meanings ascribed to them in this section. 

"Department" means the Department of Environ­
mental Resources, the Environmental Quality Board or 
the Environmental Hearing Board carrying out the pro­
visions of the act of April 9, 1929 (P.L. 177, No. 
175), known as "The Administrative Code of 1929." 

The Commonwealth Court, however, has already decided the issue of this 

Board's authority to conduct a pre-enforcement review of regulations 

promulgated under the Clean Streams Law. United States Steel Corp. v. Com., 

Dept. of Environmental Resources, 65 Pa. Cmwlth. 103, 442 A.2d 7 (1982). In 

this case, United States Steel appealed to this Board the adoption by the EQB 

of amendments to 25 Pa. Code, Chapters 93, 95, and 97. This Board granted a 

motion to quash by DER, and in affirming the Board, the Commonwealth Court 

discussed the functions and interrelationships of the EQB, DER, and this 

Board in administering the environmental laws of Pennsylvania: 

While as a matter of departmental organization the 
EHB and the EQB are administrative boards within DER, 
Section 503 of the Code, 71 P.S. §183 provides: 
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[D]epartmental administrative bodies, 
boards, and commissions, within the several 
administrative departments, shall exercise their 
powers and perform their duties independently of 
the heads or any other officers of the respective 
administrative departments with which they·are 
connected, but, in all matters involving the 
expenditure of money, all such departmental 
administrative boards and commissions shall be 
subject and responsible to the departments with 
which they are respectively connected. (Emphasis 
added.) 

This provision demonstrates, in our op1n1on, the 
General Assembly's intent that when the EQB acts pur­
suant to its powers and duties, it acts as an indepen­
dent body separate from DER. When the EQB adopted the 
regulations challenged by Petitioner, it did so as an 
administrative board with powers uniquely its own. It 
cannot be doubted, for instance, that the Secretary of 
DER would be powerless to adopt, as an act of DER, the 
regulations here at issue. Keeping in mind, then, the 
regulatory design by which the rulemaking, enforcement 
and adjudicatory functions within DER are performed by 
separate bodies, we conclude that the order of the EQB 
here at issue does not constitute an order of DER sub­
ject to the jurisdiction of the EHB. Accordingly, we 
hold that the EHB lacks jurisdiction over the Peti­
tioner's direct appeal from the EQB 1 s order adopting 
amendments to DER regulations. 

United States Steel, 442 A.2d at 8 - 9. (footnote 
omitted). 

Therefore, even if Neshaminy's argument that the Clean Streams Law gives this 

Board the authority to conduct a pre-enforcement review of regulations 

promulgated under that statute has merit, this Board has no authority to 

overrule the clear statement of the Commonwealth Court in United States 

Steel. 

The Board does not believe, however, that Neshaminy's argument that 

§§691.7 and 691.1 give this Board jurisdiction to review EQB actions has 

merit. This definition of "department," at §691.1, which includes DER and 

the EQB, as well as this Board, is in the disjunctive rather than the 

293 



conjunctive, and does not mean that "department," when used in the Clean 

Streams Law, necessarily includes all three bodies. In fact, if "department" 

necessarily did include all three bodies, wherever used in the Clean Streams 

Law, then, as pointed out by DER in its response to Neshaminy's Answer to 

Petition for Reconsideration, §691.7 would grant this Board jurisdiction to 

review its own actions, since "department" also includes this Board. This 

being the absurd result of the interpretation of "department" as necessarily 

including DER, the EQB, and this Board wherever used in the Clean Streams 

Law, it must fail under standard principles of statutory construction. 1 Pa. 

C.S.A. §1922. 

More importantly, however, Neshaminy's interpretation of §691.7 is 

incorrect because §691.1, which defines "department," expressly limits its 

scope to the provisions of the Administrative Code of 1929, 71 P_.S. §51, !tt 

seg. Therefore, the legislature, in using the word "department" in varying 

contexts in the Clean Streams Law, and then defining "department" in the 

Clean Streams Law as meaning DER, the EQB, or this Board, did not intend to 

change the jurisdiction of this Board or that of DER or the EQB, from that 

which is established under the Administrative Code. In conclusion, neither 

the Administrative Code, 71 P.S. §510-21, nor the Clean Streams Law, 35 

P.S. §§691.1 and 691.7, authorizes this Board to conduct a pre-enforcement 

review of the EQB's amendments to 25 Pa. Code, Chapters 93 and 95. 
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ORDER 

AND NOW, this 4th day of April, 1986, the appeal of Neshaminy Water 

Resources Authority at EHB Docket No. 85-013-M is hereby dismissed. 

cc: Bureau of Litigation 

For the Commonwealth: 
Vincent Pompa, Esq. 
Louise S. Thompson, Esq. 

For Appellant: 
George J. Miller, Esq. 
Philadelphia, PA 

DATED: April 4, 1986 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

R~RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

GUY AND MARY SETLIFF, et al. 

. v. 

COMMONWEALTH OF ·PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and CLARKSBURG CDAL CCMPANY, Pe:rmi ttee 

ADJUDICATION 

By Edward Gerjl.Dy, Member 

Syllabus 

Docket No. 83-289-G 
83-293-G 

Issued: April·7, ·1986 

'Ihi.s third party appeal of a surface mining pe:rmit is sustained. 

T.he. pennit, issued pursuant to the 'surfaee Mining Conservation and Reclarration 

Act, 5i P.S. §1396.1 et ~., does not include a requirerrent that the p:nnittee's 

ronpliance with dust control provisions be rronitored, ·nor does it include any 

provision for assuring that noise levels generated by the mine operation do not 

rise tO the level of a public nuisance. Although . the Board does not find that 

DER violated any specific statutory or regulatory provisions in issuing the penni t, 

it is clear that operations under the pe:rmit may resUlt in the creation of a pUblic 

nuisance. T.he p:rmit must be conditioned to prevent such an occurrence. 
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INTRODUCTION 

'Ihe Setliffs (at Ibcket ~. 83-289-G) and Kalp (at Ibcket No. 83-293-G) 

have appealed DER' s grant of Mine Drainage Pennit ~. 26820121 to the Clarksburg 

Coal Company, Inc. ("Clarksburg"). Both appeals were filed pro se. Shortly 

after the appeals ware filed, Clarksburg rroved for a rrore specific pleading in 

each of the two appeals. The Board rejected the notion in the Kalp appeal, but 

ordered a rrore specific pleading in the Setliff appeal. In each of these appeals, 

the Board's Order in response to Clarksburg's notion was accompanied by a letter 

to the parties, urging them to secure an attorney. Neither party did so, however, 

at any tiire during the course of this matter. The Setliffs responded to the Board's 

Order by merely reiterating, essentially 'V.Drd for WJrd, the previously inadequate 

language of their qriginal Notice of Appeal. 

On February-16, 1984, therefore, the Board issued an Opinion and Order at 

Ibcket ~. 83-289-G, limiting the issues in the Setliff appeal to the following 

possible reasons for holding the penni t should not have been granted: 

l. Water loss at the appellants' residence caused by 
Clarksburg's mining. 

2. ~ise produced by the mining operation. 

3. The danger of property damage resulting from 
Clarksburg's blasting activities. 

Thereafter these appeals were consolidated at Ibcket ~. 83-289-G, and a hearing 

on the consolidated appeal was held, on October 2, 1984. The Setliffs, though 

duly notified of the hearing, did not appear; nor did they file a post-hearing 

brief, th:mgh given the opportunity to do so in a Board Order dated February 4, 1985. 

The appellants bear the burden of proof in these appeals. 25 Pa.Code 

§2l.l0l(c) (3). Consequently, this appeal is dismissed as to the Setliffs, for 
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total 'failure to rreet their burden. The remainder of this adjudication is 

concerned solely with the appeal by Kalp, who did present testirrony but did not 

file a post-hearing brief. Although no formal order lirni ting the Kalp ap:t:eal 

to the issues 1 - 3 supra was released, the actual Kalp testirrony did not go 

beyond those issues except for evidence about dust from the mining o~ration. 

Neither Clarksburg nor DER filed a post-hearing brief, but DER did file state­

rrents describing DER 1 s views concerning DER 1 s responsibilities for looking into 

possible noise and dust problems before issuing the permit. 

FINDINGS OF FACT 

1. Appellants in the appeal originally docketed at 83-289-G are Guy 

and Mary Setliff ("Setliffs") , who reside at R.D. #1, Acrre, Pennsylvania 15610. 

2. Appellant in the appeal originally docketed at 83-293-G is Jess 

~alp, Sr. ("Kalp"), who resid~s at, R.D. #1, Acrre, Pennsylvania 15610. 

3. Appellee is the Pennsy1 vania r::epart:rnant of Environrrental Resources 

("DER") which is the agency of the Cbrnrronwealth empowered to administer and 

enforce the Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 

et seq. ("SMCRA11
), the Clean Streams Law, 35 P.S. §691.1 et seq. ("CSL"), and 

the rules and regulations promulgated thereunder. 

4. Pennittee is Clarksburg Coal Cbrrpany, Inc. ("Clarksburg"), P. 0. 

Box 119, Jones Mills, Pennsylvania 15646, a Pennsylvania corporation. 

5. On 1\bvember 25, 1983, DER issued Mine Drainage Pe:anit lb. 26820121 

to Clarksburg, authorizing Cla:r:ksburg to operate a surface mine (the "mine") in 

Saltlick 'Ib'Wilship, Fayette County, Pennsylvania. 

6. '!his penni t has been ti.rrely appealed by each of the Setliffs and Kalp. 

7. 'Ihe tw::> appeals were consolidated by Order of this Board on July 23, 

1984, under D::>cket 1\b. ~3-289-G. 
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8. A hearing on the consolidated appeal was held on October 2, 1984. 

9. The Setliffs, though duly notified, did not appear at the hearing. 

10. 'Ihe Setliffs, though given the opportunity to do so, have not filed 

a post-hearing brief. 

11. Kalp resides in the inurediate vicinity of the mine. 

12. At the t.irre of the hearing, the mine already had been in operation 

for sorre t.ilre. 

13. At tines, the mine operations have been conducted all through the 

night, as 'Nell as during the day. 

14. Kalp 1 s house is located about 1200 feet north of the northern round­

aJ:Y of the area on which mining will be pennitted (Tr. 48; Cl.Ex. 1) . 
1 

15. 'ttlere is a. haul road on the site which starts at the northern round-

ru:y of the pennit area, at a location not far from the northern roundary' s closest 

point to Kalp Is rouse. 

16. Equiprrent has been rroving along and in the vicinity of this haul road. 

'-17. Stripping operations have taken place, and may recur, in the vicinity 

of the northern portion of the penni t area. 

18. 'Ihe noise from the'rnining operation has been audible to Kalp, during 

the day and the night. 

19. Kalp has found the noise disturbing at all tines; at night the noise 

has kept him awake. 

20. There have been occasions when the noise has been so loud that oon-

versations in Kalp 1 s backyard becane inaudible. 

1 
Transcript pages are denoted by the abbreviation Tr. ; Clarksburg and Kalp 

exhibits are denoted by Cl.Ex. and K.Ex. respectively; DER offered no exhibits. 
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21. Kalp testified that dust from the mining operation had reached 

his house and the houses of several of his neighl:;ors. 

22. Gerald Miller ("Miller") , who resides a few hundred feet from the 

northern boundary of the pe:r:mit area claims that his house and p::>rch is continual­

ly receiving dust from the mining operations (Tr. 62; Cl.Ex. 1). 

23. On several occasions, Gerald Miller has complained about the dust 

to the 'Ibwnship Supervisors. 

24. Miller also has complained to the 'Ibwnship Supervisors about the 

noise. 

25. 'Ihe noise from the mining operation has kept Miller awake at night. 

26. At the tirre 'When Miller was kept awake by the noise, the stripping 

o:p=rations were only a few hundred feet from Miller• s house. 

27. On occasion the noise has forced Miller to smut 'When attempting to 

conduct conversations on his front p::>rch. 

28. Jess Kalp, Jr. ("Junior"), wl'1q resides sorre'What further north of 

the site than his father, claims that dust from the mining operation frequently 

reaches his house, inside and out. (Cl.Ex.l) 

29. Sorretirres Junior 'IIIOrks the night shift and has to sleep during the 

day. 

30. Junior has been l::xJthered by the noise; the noise has kept him awake 

on days when he was on night shift and was trying to sleep during daylight hours. 

31. Junior believes the dust has increased since the mining operations 

began. 

32. Junior stated that his sw:imni.ng p::>el, which has been on his pro:p=rty 

for four years, recently has been covered with much rrore dirt than before the 

mining began. 

33. No rreasurerrents of noise levels produced by the mining operation 

300 



were offered into evidence. 

34. i:b objective evidence (e.g., rronitoring data, chemical analyses of 

particulates, etc.) was offered to show that dust from the mining operation 

actually was reaching Ka.lp 1 s and other residences in the area. 

35. i:b credible evidence was presented to support Ka.lp 1 s claim that 

mining operations under the permit had endangered or could endanger the supply 

of water to his house or to any other hone in the area. 

36. 'Ihe pennit incorporates the permit application. 

3 7. '!he permit application contains a fugitive dust plan ( Cl. Ex. 2) . 

38. 'Ihe fugitive dust control plan, in toto, reads as follows: 

During periods of dust generation, control practices 
will be implertEnted to eliminate the generation and 
tran_sport of fugitive dust so that no visible 
emissions occur beyond the property. Normal control 
nethods will include. periodic watering of haul roads 
and speed restrictions. Where necessary, and where 
road surfacing materials are compatible, the use of 
non-polluting chemical dust suppressants such as 
calcium chloride or road oils will be applied. 

39. Neither the pennit as such, nor the pennit application eml:x:>died therein, 

contains any specific limitations on the arrount of noise which might be audible at 

residences in the area. 

40. DER' s Surface Mine Conservation Inspector Barbara Gunter has inspected 

the mine site at least once a rmnth (about ten or eleven t:i.mes in all) since mine 

operations began. 

41. Barbara Gunter does not recall observing dust problems on the site. 

42. Barbara Gunter has noticed the noise while on the site, but she did 

not believe the noise was rrore than would be heard at any active strip mine (Tr. 104-5) . 

43. Barbara Gunter has not made any atterrpt to estimate the noise levels 

at Kalp 1 s or other residents 1 hqnes. 
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' 44. '!here was no evidence that the regulations governing bonding 

requirerrents for surface mining permits had been violated. 

45. '!here was no evidence that blasting on the site had been conducted 

in violation of tha·pennit or of applicable regulations; blasting has not caused 

any actual damage to residential property in ·the neighborhcod of the site. 

46. '!he witnesses woo co:rrplained about the noise specifically rrentioned 

the warning sounds emitted by vehicles when backing up. 

4 7. Such warnings are required by the federal Mine Safety and Health 

Administration regulations. 

48. 'Ihere was no evidenoe, pro or con, to show whether DER's review of 

the pennit application gave any consideration whatsoever to the noise levels that 

Clarksburg's operations .might generate. 

DISCUSSION 

'!he foregoing Findings of Fact in this matter pretty much speak for 

thernsel ves. Kalp, conducting his appeal pro ~' was unable to show that DER had 

violated any specific regulations in issuing the permit. He did present credible 

evidence that noise and dust from t.'le actual mine operations under the pennit 

might be violating applicable regulations (dust), or might be rising to the level 

of a public nuisance (noise and dust) . His evidence was insufficiently quanti­

tative, and insufficiently supp::>rted by expert testirrony (he called no experts) 

to enable us to conclude that operations under the permit actually have violated 

applicable dust control regulations or have risen to the level of a public nuisance. 

It appears, therefore, that our decision in this matter is governed by 

our recent adjudications in Robert Kwalwasser v. DER, r::ocket N:>. 84-108-G (Januar:y 24, 

1986 ) and Wisniewski et al. v. DER et al. , I:ocket. N:>. 82-045-G (Februar:y 7, 1986 ) . 
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We canhot say as a matter of law that Kalp rret his burden of showing DER 1 s 

issuance of the :penni t--on the facts before DER in the penni t application--

was an abuse of DER1
S discretion. Warren Sand and Gravel Company, Inc. v. DER,··· 

20 Pa.Otwlth. 186, 34·1 A.2d 556 (1975). We do conclude, however, that DER 

abused its discretion in failing to insert a condition in the penni t requiring 

Clarksburg to rroni tor its corrpliance with the dust control rreasures which DER 1 s 

regulations require, notably the regulations in 25 Pa. Code Chapters 121, 123, 

127 and 129, if such rronitoring is teclmologically possible. 'Ihe ve:ry qualitative 

dust control plan ernl::odied in the :permit (Finding of Fact 38) offers no indication 

of how ClaJ:ksburg is to ascertain that "no visible emissions occur beyond the 

pro:pert~," the requirenent of 25 Pa. Code §123. 28. A once-a-rronth visit to the 

site by DER1 s inspector .is not likely to ferret out violations of dust control 

regulations unless such violations are occurring regularly; yet even relatively 

infrequent failures to pro:perly eontrol dust eriri.ssions can be extrerrely annoying 

to Clar~burg1 s neighbors. 

Similarly, on the authority of Kwalwasser, supra, we conclude that DER 

abused its discretion in not attaching some conditions to the permit which-insofar 

as is reaoonably possible-would ensure that the noise levels from the mining 

operation could not rise to the level of a public nuisance. 'Ihere was no evidence, 

pro or con, as to whether DER ever gave thought to noise levels before issuing the 

pennit. But even if DER (before issuing the permit) did decide the noise "M:>uld 

not constitute a public nuisance, DER should have recognized that this decision 

was based on no quantitative noise level infonration; thus DER should have taken 

steps-via a:ppropriate permit conditions--to ensure, insofar as reasonably possible, 

that operations under the permit w:::>uld not produce noise levels exceeding those 

DER had anticipated. 'Ihis requirerrent, that there be appropriate permit conditions 
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specifYing (as quantitatively as possible) allowable noise levels, is desirable 

from the standj;:oint of all parties to this appeal, Clarksburg's and DER 1 s as 

well as Kalp's; Clarksburg should know what noise levels it must not exceed, and 

DER 1 s inspectors should kmw what noise levels they are expected to enforce. It 

was obvious from the testinony (Findings of Fact 41 and 42) that the permit as 

presently written gives DER1 s Inspector Gunter essentially no criteria for 

deciding whether operations under the permit are within allowable noise level 

limits. 

Further discussion of the legal reasoning underlying the foregoing 

rulings nay be found in Kwalwasser and ~-'l'isniewski, supra. We remark that although 

we are able to cite no regulation explicitly requiring DER to give consideration 

to noise levels from nor:-blasting operations when evaluating a surface mining 

application, 25 Pa.Code §87.127(b) (e) (l) authorizes DER to restrict blasting 

actJ.vi~es if necessary "to protect the public. from excessive noise." Similarly, 

DER's power to prevent a permittee from generating excessive noise is recognized 

in 25 Pa.Cbde §75.264 (r) (34), which authorizes DER to require operators of 

hazardous waste storage or treat:rrent tanks to can:y out noise control procedures 

when necessary. M:>reover, DER has the authority to deny a surface mining penni t 

under the Surface M;ining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq., 

on the basis that the mine operation would oonsti tute a public nuisance. Glasgow 

Quarry v. DER, 1974 EHB 308, aff 1 d, 23 Pa.Crnwlth 270, 351 A.2d 689 (1976) (holding 

that DER acted properly in denying a mining permit where the proposed blasting 

procedures did not adequately safeguard the health, safety and welfare of the 

public). Certainly, if DER has the authority to deny a pennit on such a basis, 

it has the authority to condition the penni t to prevent such a nuis.ance from arising. 
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CONCLUSIONS OF I..JWJ 

1. 'Ihe appellants have the burden of proof in this matter. 

2. It is not :r;:ossible to conclude that DER' s issuance of the pennit 

has contravened any applicable regulations. 

3. DER did abuse its discretion by failing to insert a cx:mdi tion in 

the permit requiring Clarksburg to rronitor its corrpliance with the dust control 

plan in the permit, assuming such rronitoring is technically feasible. 

4. DER abused its discretion by failing to insert penni t conditions 

which, insofar as is reasonably possible, muld ensure that the noise levels 

from the mining operation could not rise to the level of a public nuisance. 

ORDER 

'WHEREFORE, this 7th day of April , 1986, it is orO,ered as follows: 

1. 'Ihe appeal at 83-289-G is dismissed. 

2. 'ttle appeal at 83-293-G is sustained. 

3. 'Ihe permit is rerranded to DER for action consistent with the 

foregoing discussion. 

ENVIRONMENTAL HEARING BOARD 

.MAXINE WOELFLING, Chainnan 

DA'lED: April 7, 1986 

cc: Bureau of Litigation, Harrisburg, PA 
Robert D. Douglass, Esq., Indiana, PA, 

for Penni ttee 
Guy and Mary Setliff, Ac:::rre, PA, p:ro se Appellants 
Jess Kalp, Acrre, PA, pro se Appellant · 
~:ennis W. Strain, Esq:-;-for DER, Western Region 
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MAXINE WOEL.FL.ING, CHAIRMAN 

ECWARO GER.JUOY, MEMSE:R 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
ZZI NORTH SE:CONCI STRE:il:T 

THIRCI F'L.OOR 
·HARRISBURG, PE:NNSYL.VANIA 17101 

1717) 787-3483 

. . 
0 . 
: 

EBB Docket No. 84-122-K 

COMMONWEALTH OF PENNSYLV.ARIA 
DEPAR'l'KENT OF J!'.NVIRONMERTAL RESOURCES 

: Iss-ued: April 8, 19<36 
0 
0 

OPINION AND ORDER 
Synopsis: 

M. CIANE SMITH 
SECACTA•'V TO TN£ 8CI&AO 

Appellant's failure to respond to the Board's rule to show cause 

why the appeal should no~ be dismissed for inactivity, as well as an extended 

period of inactivity in this docket, lead eo the dismissal of the appeal. 

OPINION 

Spring Brook Township instituted this matter by the filing of a 

Notice of Appeal on April 6, 1984. The Notice of Appeal sought review of a 

Department of Environmental Resources• order directing Spring Brook Township 

to take various remed;al actions to address alleged public health and environ-

mental problems resulting from alleged inadequate sewage disposal in the 

municipality. 

Pursuant to the Board's Pre-Hearing Order No. 1, Appellant was to 

have filed its pre-hearing memorandum on or·before June 26, 1984. Numerous 

extensions of this deadline were granted on the basis of representations that 

either the parties were engaged in settlement negotiations or that Appellant 

was undertaking actions to comply with the challenged Department order. 
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In a letter dated February 25, 1985, which was submitted to the 

Board in response to the Board's request for a status report, counsel for 

Appellant informed the Board that he advised Appellant to withdraw the appeal 

and that he expected Appellant to authorize him to do so in a meeting on 

March 4, 1985. The Board was further informed by letter dated March 7, 

1985, that Appellant had accepted the recommendation to withdraw the appeal 

but formal action of Appellant's Board of Supervisors was required. 

Apparently, discussion of the possible withdrawal of the appeal occurred at a 

March 14, 1985 meeting of the Spring Brook Township Board of Supervisors, for 

the Board received a copy of March 15, 1985 correspondence with counsel for the 

Department concerning possible conditions or limitations upon the language 

of the withdrawal. 

The Board received no further correspondence from the Appellant. In 

a letter dated February 12, 1986, the Department requested that the Board 

either specify a new date for submission of Appellant's pre-hearing memorandum 

or issue a rule to show cause why the appeal should not be dismissed for in-

activity. Because there had been no activity relating to the appeal for 

nearly a year, the Board, on February 19, 1986, issued a rule to show cause 

why the appeal should not be dismissed for inactivity. The rule was 

returnable to the Board on March 18, 1986. The Board has received no response 

from the Appellant. 

The Board will not carry appeals on its docket indefinitely. Parties 

have an obligation to move forward with their appeals if settlement negotia-

tions with the Department are not productive. Parties also have a duty to 

adhere to the Board's rules regarding practice and procedure and to timely 

respond to Board orders. The docket in this matter has remained inactive for 

a year, and Appellant has failed to respond to the Board's February 19, 1986 
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order. Setting a new date for submission of a pre-hearing memorandum is 

pointless and would waste the Board's time and resources. Blake Becker, Jr. 

v. DER, 1984 EHB 553. For these reasons •. this appeal must be dismissed 

pursuant to Rule 124. 

ORDER 

AND NOW, this --~8~t~b~ day of April, 1986, upon consideration of the 

lack of activity at this docket and Appellant's failure to respond to the 

Board's February 19, 1986 rule to show cause, it is ordered that the appeal 

of Spring Brook Township is dismissed. 

DATED: April. 8, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODIIlOnwealth. DER: 
James D. Morris, Esq. 
Eastern Region 

For Appellant: 
Edwin A. Abrahamsen, Esq. 
Scranton, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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EUGENE PETRICCA 

. v. 

CO/\.JMO.VWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

HARRISBURG, PENNSYLVANIA 17101 
(717} 787-3483 

Docket No. 85-312-G 

Issued April 9, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

This appeal of a DER complianre order is dismissed as unt.irrely filed, . . 

pursuant to 25 Pa. Code §21.52 (a). Appellant received the order at a DER office 

rrore than thirty days prior to the date he filed his appeal with the Board. 25 Pa . 

. CoCle §2l.ll(a) provides that it is the date of receipt by the Board and not the 

date of mailing which is dete.nnina.tive. Service upon the appellant was effective 

when ~ actually received the order. Appellant's signature on the corrplianre order 

verifies that he received a a::>pY while at the DER office. DER's notion to dismiss 

is not untinely; under 1 Pa. Code §35.178, a motion may be filed at any stage of 

a proceeding. Appellant has alleged no break Clown in the procedures of the Board 

which ~uld justify filing an appeal nunc pro tunc. 'Iherefore, DER' s .r.t>tion to 

Dismiss is granted. 
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OPlliiON 

'lhis appeal of a DER compliance order was filed with the Board on 

July 29, 19 85. Appellant stated in his Notice of Appeal that he received the 

conpliance order "shortly after June 26, 1985". DER has rroved to dismiss the 

appeal, alleging that appellant :received the conpliance order on June 26, 19 85 

at the DER office in Anrbrust, Pennsylvania. Pursuant to 25 Pa. Code §21.52 (a), 

the Board has jurisdiction over appeals only if they have been filed with the 

Board within thirty days of the date en which the appellant :received written 

notiCE of the DER action appealed. Therefore, if appellant did receive a copy 

of the compliance order at issue an June 26, 19 85, this appeal must be dismissed 

as tmtirrel y. 

In response to DER' s !'lOtion to Dismiss, appellant has argu:d that since 

he mail~d his Notice of Appeal within thirty days of the date that he :received 

the order, the appeal should be deemed tirrely. The law is to the contraxy. Under 

. 25 Pa. Code §2l.ll(a), it is the date of :reCEipt by the Board and not the date 

of mailing whidl is detenninative. Appellant also argu:s that "proof of service" 

should be canputed from the date of delivery to the party via certified maiL 

Under 1 Pa. Code §31.13, hONever, the date of service of an order such as the 

instant one is the date of deliveiY to the party or the date of delive:ry via 

certified :mail. (DER apparently did not serrl a copy of the order to appellant via 

CErtified mail). 

In a,ddi.tion, appellant contends that DER' s rrotion to dismiss is in t11e 

nature of a preliminaxy abjection and as such is itself tmtirrely. It is true 

that pursuant to 25 Pa. Code §21.64, the pleadings allo.ved under the Pennsylvania 
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Rules' of Civil Procedure are the pleadingS penni tted before the Board, except as 

othe:rwise specified. HCMever, even if we were to agree that DER' s Motion is in 

the nature of a prel:i.minazy objection, under 1 Pa. Code §35.178, a motion may be 

filed at any stage of a proceeding and under Pa.R.C~P. 1032 (2), .questions of 

jurisdiction are not waived. Therefore, DER's rrotion to dismiss is not untinely. 

Finally, appellant contends that this appeal should be allcwed as an 

appeal ~ pro tunc. The law of this Comrronweal th conceming appeals ~ pro tunc 

is clear; such an appeal is pemri.tted only where the appellant can demonstrate that 

there was sorre breakdcMn in the court's procedures which resulted in the untimely 

filing of the appeal. Pa. Dept. of Transportation v. Rick, 462 A.2d 902 (Pa. Orwlth 

1983); Appeal of Farrell, 450 A.2d 266 (Pa. Ctwlth 1982); FMC Co:r:poration v. DER, 

l):)cket No. 84-119 (Opinion and Order, July 23, 19 84), 1984 EHB 712. No such 

allegation has been made here and the Board does not have reasqn. to believe that 

any such breakdcMn occurred. 

"nlts, we come to the sole factual issue presented here; i.e. , whether 

appellarit in fact received the DER conpliance order at issue on June 26, 1985. DER 

has attached to its rroti.on an affidavit of the DER mine inspector who conpleted 

the cc:xrpliance order. The affidavit states that the inspector "personally served 

that order on Eugene Petrioca on June 26, 19 86 at the DER offices in Anrbrust, PA." 

Appellant has filed a counter affidavit which states that "to the best of his 

knowledge and belief" he did not receive a canpliance order while at the DER 

office in Arnb:rust. In response to the counter-affidavit, however, DER has pointed 

out in a docl.ment filed March 4, 1986, that appellant's signature appears on the 

conpliance order (which was signed and dated June 26, 19 85 by the inspector) in a 

box below the follo.dng statenent: 
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'Ihe undersigned operator/authorized representative, 
hereby acknowledges receipt of this order and attach­
ments hereto. 'Ihis signature does not constitute an 
ack:I'laN'ledgerrent that any or all of the violations 
listed in the attadment(s) have occurred or contime 
to occur. 

As of this date, Appellant has not repli~d to this March 4, 19 86 filing by DER. 

Accordingly, we conclude that appellant did in fact receive the conpli­

ance order on June 26, 1985 at the DER Al:nbrust office. Since this appeal was 

filed nore than thirty days after that date, it is un.tirrely and rrn.:5t be dismissed. 

'nle Board lacks jurisdiction. lbstosky v. DER, 26 Pa. Orwlth 478, 364 A.2d 761 

(19 76) . 

ORDER 

WHEREFORE, this 9th day of April, 1986, it is ordered that DER' s 

M:>tion to Dismiss this appeal is granted. 

DA'IED: April 9, 1986 
cc: Bureau of Litigation 

For Appellant: 
Eu;ene Pet:ricca 
Burgettstc:Mn1 PA 15201 

For the Corcm:>nweal th1 DER 
Ga:!:y A. Peters 1 Esq. 
Pittsburgh, PA 15206 

0 
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CO,\JMO.\'hlEA LTH OF PENI\'SY L I' AN/A 

ENYIRON~IENTAL HEARING l.!OARD 
221 NORTH SECOr-iD STREET 

THIRD FLOOR 
HARRISnURG, PENNSYLVANIA 17101 

(717) 787-3483 

JAMES MARriN 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

By: Edward Gerj uoy, M:rrber 

Svllabus 

ADJUDICATION 

Docket No. 83-121-G 
84-016-G 
84-Q28-G 

Issued: April 10, .1986 

Two appeals from DER a:mpliance orae:rs are dismissed; a third appeal 

is dismissed in part and sustained in part. One of the dismissed appeals is 

entirely noot; therefore, there is no relief which the Board can grant and the 

appeal is dismissed without a ruli.n9" on its neri.ts. '!he dismissed portion of 

the appeal v.hl.ch has been sustained in part likewise has been dismissed as m:x:>t. 

Neither of the rroot appeals falls within an exception ·to the rrootness doctrine; 

the issues presented are not of significant pt:blic inportante and are not of 

a repetitive nature. Although volmtal:y cessation of allegedly unlawful conduct 

need not require dismissal on grounds of IIDOtness, to avoid su::h dismissal there 

mU5t be a real danger that the allegedly unlawful activity will be :resmed after 

proceedings have te:rmi.nated. '!here i~ no indicaticn that continued allegedly 1m­

lawful issuances of a::mpliance orders by DER are likely in the instant appeals, 

despite appellant's fears to the contrary. 
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DER' s issuance of a corrpliance oreer citing the appellant for failing 

to cxmply with the te.rm;; of a o:msent oreer and agreerrent is 'Upheld; the forCE 

rrajeure clause of the agreerrent is inapplicable because appellant failed to corrply 

with its terms regarding notification of possible default. Hc:wever, appellant's 

appeal of that portion of a a:mpliance order citing a violation of 25 Pa. Code 

§87.98 (a) for failing to ronserve topsoil is sustained. IER did not sustain its 

burden of proving that the alleged violation occurred. 

FTh"TDJNGS OF FACT 

1. 'Ihe appellant herein is Jarres Martin, 'Whose place of business is 

Valley 'I'oNnship, Anrstrong County, Pennsylvania with a mailing address of R.D. 1, 

Tenpleton, PA 16259. . 

2. '!he appellee is the Ccmr:ronwealth of Penns-tlvania, Depart:rtent of 

Environnental Resources ("DER"), the agency of the Con'm::rlwealth eupc:Me:red to 

acininis ter and enforce the provisions of the Surface ML"ling Conservation and 

Peclarration Act, ("the Surface Mining Act") 52 P.S. §1396.1 et seq., and the 

regulations promulgated pursuant thereto. 

3. Mine DJ::ai.nage Pe::tmit ("MOP") No. 3578BC16 was issued to appellant on 

March 27, 1979, authorizing the mining of ooal by the surface nethod in Kittaning 

'I'omship, Allegheny Comty, Pennsy 1 vania. 

4. On Au;ust 14, 1979, Mining Pennit ("MP") No. 419-16 was issued to 

appellant for 20 acres on property cwned by Martin on MOP No. 3578BC16. 

EEB ~~et No. 84-016-G 

5. On Octc:ber 18, 1983, appellant and DER entered into a Consent Ort:Er 

and Agreement {"CO &A) • 
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6. Paragraph 4 (a) of the CX)&A provides: 

On or before Decerrber 5, 1983, Martin shall develop 
and inplerrent erosicn and sedinentation controls at 
the site covered by mine drainage penni t 35 78BC16 
and mining permit 419-16, which oontrols shall 
cx::mply with the requirenents of 25 Pa. Code Olapter 
102 ·and by said date Martin shall smrni. t a plan for 
said controls to the Depart:m:nt for approval. 

7. Paragraph 17 of the CO&A states: 

Martin will have additional ti.Ire to carry out any 
cbligation assuted herein, in the event Martin 
is obstructed or delayed in the cx:mrencc...rnent, 
inplerrentatian, or canpletion of arr:1 such obligatirn, 
other than any cbstruction or delay caused in whole 
or in part by Martin or by Martin's failure to sub­
mit a c:x:rrplete plan or application under this Ccnsent 
Order and Agreenent, by any act or delay due to 
vandalism, acts of Q:)d, wonc slo.vd::lwn or stoppage, 
strike, unavailability of materials or labor, any 
delay or defaults of third parties under rontract 
with Martin with respect to the cbligations undertaken 
hereunder, or because of any other cause beyond the 
control of Martin, which, despite dl:e diligence, 
Martin is unable to prevent. Martin shall notify 
the Depart::rren.t by phone within five (5) Clays and in 

;': writing within ten (10) days of the date Martin 
becorres aware, or should have reasonably becane aware, 
that such occurrence would cause delay or cbstruction. 
Sudl notification shall be made to the Mining Canpliance 
Specialist, and shall include all relevant docunentation 
such as copies of third party a:>rrespondence and docu­
nentation from an authorized representative of Martin 
.specifying each of the excuses and M3.rti.n' s efforts to 
perfonn its obligations on tirre. 'nle failure of .Martin 
to a::xrply with the requirerrents of this paragraph 
specifically and in a timely fashion shall render this 
paragraph null and void and of no effect. 

'1he fi:rst sentence of paragraph 17 of the CO&A is knc:Mn as the force majeure 

clause. 
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B. Jin inspection report written by DER mine inspector Jarres Davis an 

Oct.cber 28, 1983 and mailed to appellant set forth the Decenber 5, 1983 dead­

line for compliance with paragraph 4 (a) of the a:>&A. 

9. On Decerrber 8, 1983 DER issued a corcpliance order to appellant, 

No. 83G590, citing appellant for failure to cx:mply with paragraph 4 (a) of the 

CD&A. Appellant appealed the order to the Board, which docketed the appeal at 

#84-016-G. 

10. Appellant failed to stDrni t a plan for era:;ion and seclirrentati.on 

controls on or before Decent>er 5, 1983, as required by paragraph 4(a) of the m&A. 

(Tr. 114-117) 

11. 1¥?pellant, havever, did subrni t a plan for erosion and sedimentation 

controls on Decenber 6 ~· 19 83. DER agrees that the submission of the plan one 

day past the Decerrber 5, 1983 deadline is a de minimis violation of the CD&A. 

(Tr. 275-80) 

12. ~lant failed to irrplement erosion and seclirrentation controls 

by I.:ecenber 5, 1983 as required by paragraph 4 (a) of the CD&A. (Tr. 44) 

13. 'As of June, 1985 appellant still had not irrplerrented the ercsion 

and sed:ircentati.on controls required by paragraph 4 (a) of the m&A. (Tr. 215) 

14. Appellant was aYai:e as early as Noverrber 7, 19 83 that his engineer, 

Mr. Scott, was having difficul cy developing the erosion and sedinentation central 

plan because of a backlog of bminess. (Tr. 36 8) 

15. Bei:w'een Noven:ber 7, 1983 and Decenber 3, 1983 appellant telephoned 

Mr. Scott's office en approximately 25 oo:::asions to inquire about the develq::ment 

of the erosicn and sedi.Irentation a:mtrol plan. (Tr. 348) 
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22. A portion of this compliance order, #83G613, cited appellant for 

failure to renove and save topsoil, stating that topsoil had been buried in 

the pit area. (DER Ex. 1) 

23. Appellant appealed cc:mpliance order #83G613 to the Board, which 

docketed the appeal at #84-028-G. 

24. DER 1 s inspectors never actually observed appellant pushing topsoil 

into the pit. 

25. On December 19, 1983, DER 1 s inspectors observed what they took 

to be topsoil in the pit area. 

26 . DER 1 s inspectors inspected the pit area on December 19, 1983 after 

receiving a telephone ~, 1 from a nearby resident, Mr. E. C. Gearhart. 

27. Mr. Gearhart testified that he had seen a bulldozer ~a ted by 

Donald Pinkerton pushing topsoil into the pit. 

28. Mr. Pinkerton testified that he indeed had pushed topsoil into the 

pit, under orders from his errployer Earl Cravener, who was doing reclamation 

work on the site under contract to appellant. 
1 

29 . Mr. Cravener testified that the topsoil (fran the area 'Wherein 

the alleged pushing into the pit had taken place) had been re:roved before 

Mr. eravener had begun to work on the site. 

1. The transcripts of the Cravener and Allshouse depositions have been made a 
part of the record in these appeals, by agreement of the parties. 
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30. Mr. Cravener denied that he ever had ordered Mr. Pinkerton to 

push topsoil into the pit. 

31. Mr. Cravener testified that Mr. Pinkerton had not been enployed 

en the site after Novenber 19 1 1983. 

32. Frederic:X Allshouse testified that he - not Mr. Pinkerton - had 

been operating the bulldozer on the site during Noverrber-Decerrber 1983. 

33. Mr. Gearllart' s and Mr. Pinkerton's testinony about the tirre 

period when the topsoil allegedly was pushed ~to the pit was quite vaglE. 

34. ·Mr. Cravener's and Mr. All.Shouse'"~··.test.im:my did not rule out the 

possibility that the topsoil pushing had oo:urred in mi.d-Noverrber 1983 or earlier 1 

when Mr. Pinkerton unquestionably had be<=>...n working on the site. 

35. Pinkerton testified that he worked on the site "in the last part 

of Noverrber1 the first of Decercber1 in that area." (Tr. 142) 

36. DER inspection reports dated Novenber 30 1 1983 and Decerrber 8 1 1983 

e:xplici tly checked as in oorrpliance "'Ibpsoil Rerroval/Storage HanCling" (DER 

Exhibits 9 and 11) • 

37. 'lhe inspection report of Decenber 19, 1983 was the first to 

rrention cbservations in violation of 25 Pa. Code §87.97(a) governing topsoil 

reno-v-al. 

38. Martin denied the allegation that topsoil had ~_n pushed into 

the pit area. 

39. M3.rti.n testified that Mr. Allshouse had been operating the bulldozer 

on the site in the time period DER believes the topsoil pushing occurred. 
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DISCUSSICN 

A. r-Dot:ness 

'Ihese appeals ooncem se"'Jeral DER conpliance orders, issued in 

connection with surface mining operations oonducted by appellant unaer the 

authority of Mine Drainage Pennits Nos. 3574SMl2 and 3578BC16 in Al:mstrong County, 

Pennsylvania. After the hearing on the nerits of the appeals was held, DER va­

cated portions of the oo:rrpliance ord:rs at issue and then sought dismissal of the 

associated portions of the appeals on grounds of ItDJtness. 'Ihe parties have ad-

dressed the rroot:ness issue in their pest-hearing briefs. Sino: our ruling upon 

this issue will detenn:ine the soope of this adjudication, we discuss it first. 

en May 24, 1983 DER issued a oonpliance order to appellant, citing 

him for failure to backfill and graae all distu:r:bed areas to the approx:i.rnate 

original contour on Penni.t No. 3574S.t-U2 contrary to sectirn 87.14l(a) of 25 Pa. 

eoae. 'Ihe appeal of this o:mpliance oreer was cbcketed at EHB I:bcket No. 83-

121-G. On Dacercber 28, 1983, DER issued another oonpliance or&r to appellant, 

this ti.rre in oonnecticn with Pe:rmi.t No. 3578BC16, citing appellant for failure 

to reclaim the area affected in oonfonnance with the provisions of his approved 

reclarration plan, i.e., to approximate original contour, in violation of 25 Pa. 

Coae §87.140. 'Ihe appeal of this corrpliance order was docketed at EHB rocket 

No. 84-028-G.2 DER has since vacated the portions of the ord:rs which concerned 

this backfilling and grading. 'Ihe letter notifying appellant of this action, 

dated Septenber 30, 1985, also states that "the Iepart:Irent vacates these portions 

of the canpliance oraers without prejudice to its right to initiate any other 

2. 'lhe oo:rrpliance ord:r appealed at 84-028-G also cited appellant for failure 
to rerrove and save all topsoil in a separate area in violation of 25 Pa. Code 
§87.97(a). OUr discussion of the possible rrootness of the appeal at 84-028-G 
does not apply to the portion of the order concerning §87.97(a). 
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action with regard to these or other matters whidl were the swject of the 

canpli.ance orders. 'lhe entries wi 11 be renoved frar. the violation docket." 

No e:xpl.anatian for IER' s decisicn to vacate the orders has been provided. 

Appellant opposes dismissal of airJ portion of his appeal on rrcotness 

grounds; he CXJntends that since DER has reserved the right to initiate new 

enforcerrent action based upon the sarre alleged violaticns with whidl the 

vacated orders were concemed, he again may have to litigate the factual and 

legal issues associated with sudl actions. 'lhis he clai.rrs would violate his 

right to procedural due process of law, since he has litigated those issues 

once already, and should not be put to the trow le and ·e~e of aoing so 

again. 

We Cb not belie...e that the cases cited by appellant are applicable here. 

This is not a case in which an administJ:ati ve agency has taken action adverse 

to a party • s interests without affording en opportuni cy for hearing as in 

Kentut:Xy Fried Chicken of Altoona, Inc. v. UnerrpJ..ovnen.t carrpensation Board of 

R:view, 10 Pa. Ciwlth 90, 309 A.2d 165 (1973). Nor is this a case in whidl a 

''blot" will be placed upon appellant's rerord, as in Pennsylvania State . 

Athletic Comni.ssiCI'l v. Graziano, 12 D & C 2d 127 (1957), DER has stated that 

entries o:mceming the alleged violations will be renoved f:rom the violation 

docket. 'lhe isst:e here is sinply whether it would be proper for the Board to 

review the neri ts of DER' s decision to issue :;ortions of two carpliance orde:rs 

whidl since have been vacated. 

'D:le general rule, which we are oonstrained to foll.cw, is that a case 

will be dismissed as noot when an event occurs while the appeal is pending which 
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' renaers it inpcssible for the :reql.Ested relief to be granted. Cox v. City of 

Cllester., 76 Pa. Qrwlth 446, 464 A.2d 613 (1983); Atlantic Inland v. 'I'o.-m.ship 

of Bensa1em, 39 Pa. Crnwlth 180, 394 A.2d 1335 (1978). Appellant, in taY~ng 

his appeal frc:rn the corrpliance orders, has asked the Board to n reverse" the 

sarre. It is apparent that this relief can no longer be granted; the orders have 

been vacated and have no further legal effect. 

'lhere is, ha.vever, a well reccgnized e~eptian to this general rule 

'Which penni ts a court to decide what otheJ:Wise would be considered a roc:.ot issue. 

Where the matter. before the court is of a repetitive nature and of significant 

public importance, yet is capable of evading review, the court may reach the 

xrerits of a claim, despite the fact that it is technically moot. Port Authority 

of Allegheny Cormty v.·· Division 85, Amalgarrated Transit Union, 34 Pa. Cnwlth 71, 

383 A.2d 954 (1978) (holding that the issue of whether a ptblic enployees union 

rm.:st stbmi. t to binding ami tratian is an issl.E which should be decided despite 

the fact that the parties have since reached a settlenent, since the prcblem will 

"unql.EStionably rontinue to be the stbject of dispute and will recur in future 

negotiations.") 383 A.2d at 958. 'Ibis is not such a case. While the particular 

factual circumstances of this appeal may be of considerable i.npo2-..ance to appellant, 

they are not of an i.Irportant public nature. l-Dreover, there is no indication 

that these iss'I.Es will arise again. DER xrerely has reserved the right to take 

additional enforcement action; there is nothing on the reoord "Which indicates 

that it intends to Cb so. 

A second excepticn to the general rule that rroot cases will be dismissed 

is pemaps nore directly applicable here. It is well established that voluntary 

322 



cessation of allegedly unlawful conduct will not necessarily lead to a disrrissal 

an grounds of rrcotness. Allen v. Colautti, 64 Pa. Ctwlth _160, 439 A.2d 238 (1982); 

Temple University v. Pennsylvania DPW, 30 Pa. Orwlth 595, 374 A.2d 991 (1977). 

'Ihe rationale that underlies this exception to the rrcotness doctrine is that a· 

dismissal for rrootness under such circumstances "would allaN the party [allegedly) 

acting wrongly to revert, upon dismissal of the p:roo=edings, to the offensive 

pattem of conduct. 11 Temple university, 374 A.2d at 995 (citing u.s. v. Grant, 

345 u.s. 629 (1953)). 'Ihis doctrine was applied against the Ccmnanwealth in both 

Allen and Temole University, suora. In determining whether dismissal is ap.f:.tro­

pr.iate, the follc:.Ming factors are considered: 1) the good faith of the announced 

intention to disoontinue the challenged ac'""...ivity; 2) the effec'""...iveness of t."'"le 

discontinuance and 3) ·the character of the past violation. Highway Auto Service 

v. Corrrrorn.Yealth, DER, 64 Pa. Ctwlth 160, 439 A.2d 238 (1982); Allen, swra. -
'One who seeks to pursue a case against a party whose allegedly un.lav.'iul 

conduct ~has ceased bears a heavy burden. He must shew that there still exists 

11 a real danger of recurrence of the activity - that is, something ncre than mere 

passibili ty. n Highway Auto' 439 A.2d' at 240. In the present appeals' the appellant 

fears that their dismissal as rroot will be follo.ved by reinstaterrent of the ordei:S 

whidl appellant originally challenged as unlawful. As we have noted above, ho.Yever, 

there is no indication on the record that DER intends to reinstate the orders whim 

it vacated on Septerrber 30, 1985 or that it is planning additional enforcerrent 

action; if there were we might hold differently here. In the absence of such 

indications we presurre that DER is acting in good faith and that its vacating 
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' ' 
of the orders is inteneed to remain effective. See Hicp..;ay Auto, ~-

Accordingly, we conclude that this natter is noot insofar as it is concemed 

with the ccnpliance order of M:ly 24, 1983 (appealed at D::>cket No. 83-121-G) 

and the portion of the ccr.pliance orCler dated Decenber 2 8, 19 83 (appealed at 

Dxket No. 84-028-G) concerning appellant's alleged failure to return the site 

th . . . al to 3 to e approXl.Inate ong:J.Il con ur. 

B. carpliance With '!he Consent Order and Agreerent 

The appeal Cbcketed at EHB #84-016-G concerns a carpliance order 

which cited appellant for having failed to corrply with a Consent Order and Agree-

m:nt (ffi&A) executed by Appellant and DER on Octcber 18, 1983. Paragraph 4 (a) 

of the CD&A required him to swmi.t a plan for erosion a."'ld sedimentation (E&S) 

controls for the site covered by MP 419-16 by Decenber S, 1983. Paragraph 4 (a) 

also required appellant to ha.~ inplenented the E&S controls by Decerrber 5 , 19 83. 

~llant dces not a:mtest the fact that he did not stbmi t the required 

plan to DER by Decerrber 5, 19 83. 'lhe plan was stbmi. tted the folloNing day 1 hcwever, 

and DER has stipulated that t:his was sinply a de m:ini.mi3 violation of the tenrs 

of the CD&A. It also is established, hCMever 1 that appellant did not implerrent 

the E&S controls by Decenber 5 1 19 83. 'Ihis failure can."10t be considered de 

mini.m:i..s • 

Appellant aiglES that additional t.i.ne for rorrpliance wi. th paragraph 4 (a) 

should have been granted by DER because the delay in inplenentatian of the controls 

was due to causes beyond appellant's control. Specifically, appellant points to 

the "force majeure" clause of the a:>&A {set forth ~ at finding of fact 7) 

which provides that appellant will have 3.dditional ti.rre to c::orrply with the pro= 

visions of the CD&A if he is "obstructed or delayed" in irrplerrentatian of arry 

3. kl additional appeal, EHB Dxket No. 83-182-G, an v.7-J..d1 hearings were held 
in conjunction wi. tl-} the appeals at issue here, was wi tl;.d..""aV.'l'l on Novenber 1, 19 85. 
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' cbli;ati.on und:!r the CD&A by "any celay or defaults of third parties under 

contract with Martin". Appellant had arranged with an engineer, Mr. Srott, 

to d:!sign an E&S plan for the_ 419-16 site. Due to a large workload, hc:Mever, 

Mr. Scott was unable to get the E&S plan to appellant prior to Decerrber 5, 1983. 

~llant claims that without the plan he was unable to .inplerrent the E&S controls. 

We need not decide whether the acticns of Mr. Srott ronstitute the 

type of circumstance conterrplated by the parties in executing the force majeure 

clause of the CD&A, ha.vever. Pesolution of the issu: of appellant's cxmpliance 

with the CO&A requirerrent that E&S rontrols be installed by Deo=-....rcber 5, 1983 

tur"!".s upon another portion of the paragraph cX:mtaining the force majeure clause 

whidl reads: 

... 

Martin shall notify the Departrrent 
by phone within five (5) days and in 
writing within ten days ( 10) of the 
date Martin becorres aw'are, or should 
have reasonably becorce aware , that 
such occurrence would cause delay or 
cbstruction • 

'Ihe fiJ:St notification which appellant provided DER concenring his 

inability to conply with paragraph 4(a) of the CD&A was on the day carpliance 

was due, i.e. Decertber 5, 1983 via a telephone call to DER inspector supervisor 

John Matviya. ~llant follc:Med the phone call with a letter, dated Decerrber 9, 

1983 and received by DER on Decerrber J2, 1983. We a:mcluae, based upon the rerord 

before us, that appellant reascnably should have known that he would be unable 

to corrply rrore than five days prior to the Decerrber 5th phone call or ten days 

prior to the Decerrber 9th letter. 1lppellant made approx:inately twenty five phone 

calls to Mr. Scott during Novenber and early Decarber, 19 83 inquiring about the 
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' 
develqrrent of the E&S plan. Yet he did not infonn DEP. that he might enrounter 

difficulty inplerrenting the plan until Decerrber 5, 19 83. 'lhe rerord establishes 

that it w:>uld have taken at least seven to ten days to inplerrent the E&S rontrols. 

once a plan had been stbm.itted, weather pennitting. In light of the foregoing ~e 

conclude that appellant failed to cc:rcply with the notification provisions associ­

ated with the force majeure clause of the m&A. Consequently, DER was under oo 

cbligatian to grant him additional tirre to oorrply with the re::;rui.renents of 

paragraph 4 (a). ~llant failed to comply with paragraph 4 (a); therefore, issuance 

of the o:mpliance order was a pn;>per exercise of DER' s pcwers and duties. 

C. Failure to Conserve Topsoil 

'lhe appeal Clocketed at EHB #84-028-G is from a corrpliance order 

which was issu:d as a ~...sult of a site inspection on Decerrber 18, 1983. 'Th.e order 

cites appellant for a violation of 25 Pa. Code. §87.97(a) which provides: 

All topsoil shall be removed from the a:reas 
to be distw:Ded in a separate layer prior to 
drilling, blasting, mining, or other surface 
distUibance. 1my "Vegetative cover which 
would interfere with the rercova1 and use of 
the topsoil shall be J:eirDV'ed prior to topsoil 
:r:enoval. 

IER has the burClen of proof that the ccrrpliance order was justified. 25 Pa.Code 

§2Ll0l(b). 

DER rontends that appellant violated this regulation in that, at 

sone tine between a site inspection of Octc:her 28, 1983 and DeCEirber 18, 1983, 

topsoil and overl:>urden in a support area above the highwall on MP 419-16 was pushed 

off the top of the highwall into the underlying pit. As appellant notes, the 
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regulation does not explicitly proscribe dUIIping of topsoil into the pit. 

The purpose of 25 Pa. Code §87 .97 ("Topsoil:rercoval") and §87 .98 ("Topsoil: 

storage) , how'ever, is to assure that topsoil be conserved for later redis­

tribution during reclamation. It is inplicit in §87 .97 (a) that topsoil not 

be mixed with other material such as overburden. 

DER' s inspectors never actually observed appellant pushing topsoil 

into the pit. They examined the pit area on December 18, 1983 after a tele­

phone call from a nearby resident, Mr. E. C. Gearhart. Mr. Gearhart testified 

that he had seen Donald Pinkerton operating a bulldozer and pushing topsoil 

into the pit. Mr. Pinkerton testified that he indeed haC. been err;>loyed as 

a bulldozer operator by. Earl Cravener who was doing reclarration 'WOrk on the 

site under contract to appellant. According to Mr. Pinkerton, he ~d pushed 

topsoil into the pit area under orders fran Mr. Cravener. There was no 

testi.Irony that Mr. Martin himself had given orders that topsoil should be 

pushed into the pit, but such testirrony was not required to justify DER's 

carpliance order; arq activities "in which the land surface bas been or is 

disturbed as a result of or incidental to surface mining operations of the 

operator" are surface mining activities subject to DER's regulations and 

enforcement powers. 52 P.S. §1396.3; 25 Pa. Code §86.1. 
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" " Mr. Gearhart • s and Mr. Pinkerton's testirrony did not go und1allenged, 

ha,.,rever. Mr. Cravener testified that the t:Dpsoi 1 (from the area wherein Mr. 

Geazhart and .Mr. Pinkerton testified the pU<3hing had taken plare) already had 

been rerroved and stored before Mr. Cravener had begun to woz.:k on the site. .Mr. 

Cravc-...ner also declared that he rever had ordered Mr. Pinkerton to push topsoil 

into the pit, and that air:fwey Fred: rick Allshouse - not Mr. Pinkerton - had 

been operating the bulldozer on the site after Noverrber 19, 1983. Frederick 

AllshoU'3e agreed that he - not Mr. Pinkerton - had operated the bulldozer on 

the site during Novenber-r.ecenber 1983. 'Ihe significance of this testirrony 

about the tirre period ·of Mr. Pinkertcn' s errployrrent on the site is ur.ca..-rtain 

because Mr. Gearhart • s and Mr. Pinkerton' s testirrony about when the topsoil push­

ing occurred was quite'.vague; Mr. Cravc-_ne::-'s and Mr. Allshouse's testirony 

did not rule out the possibility that the pushing had occurred in rnid-N:wenber 

1983 or earlier, when Mr. Pinkerton '\Jn:1Uestionably had be~ woik.ing on the site. 

On the other hand we note that the fi:rst reported DER ooservation of topsoil in 

the pit was r::lecerrber 19, 1983. On no previous inspection report, including an 

inspection report as late as r::lecenber 8, 19 83 (DER Ex. 11) is there any m:ntion 

of sudl cbservati.on, although we recogn.i.ze that the inspection on r.eoerrber 8, 

1983 (tm.like the r.ecenber 19, 1983 inspection) was not looking for evidence of 

topsoil in the pit area; in fact, the r.ec::enber 8, 1983 inspection report explicitly 

checked '"lbpsoil-Iercval/Storage Handling" as in a::mplianre with requirercent:s. 

Topsoil-Ferroval/Storage Handling similarly had been regarded as sati.sfactoiY in 

IER's inspection report of No"\lel'lber 30, 1983 (DER Ex. 9). 
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' ... 
en the foregoing revie,.v of the evidence we concluae that DER's c:7vm sole 

direct observation -- that on ~a:rrber 19, 19 83 there was material in the pit 

area that DER' s inspectors identified as topsoil - is insufficient to neet 

DER's burden of proof without st:bstantiation by .Mr. Gearhart's and Mr. Pinkerton's 

testi.nony. '!his test.irncny was cx:mtradi.cted by Mr. Cravener' s and .Mr. Allshouse's 

test.irnaly, ho..;ever, and we have no gc:od reason to regard DER1 s witnesses as rrore 

credible than appellant's witnesses. Appellant Martin also rontradicted the 

Q:al:hart-Pinkerton testinony, but we cannot regard Mr. Martin as unbiased in this 

natter, although he did appear to be a forthright witness. If DER' s inspection 

reports are to be taJcen at faa: value, then the topsoil must have been pushed into 

the pit area after r::ecenber 8, 19 83 when Pinkerton 1 s own testimony indicates he 

no longer was working an the site (Finding of Fact 37) . .r.brem.?er, we find it 

difficult to understand ~ the appel~t should have been burying topsoil, whim as 

Martin's post-hearing brief argu=s is a valuable resourCE he was going to need 

for revegetating the area Mr. Cravener had been backfilling. We find unconvincing 

DER1 s s~gestion that the few inches of topsoil available on the edge of the pit 

area was used to fill the pit area in order to avoid taking the tine to bring 

up the filling material from the tee of the spoil (Tr. 99). 

In sum, we are not convina=d that Mr. Gearllart's and Mr. Pinkerton's 

testirrony provides the substantiation needed for DER 1 s Decerrber 19, 19 83 obser­

vations to neet DER1 s burden of proof. 'Iherefore, DER has not net its burc:En 

of justifying that portion of its ~errber 19, 1983 a::xrpliana: order which cited 

appellant for violating 25 Pa. Coee § 87.9 7 (a) • Accordingly, the portion of the 

appeal at rocket No. 84-028-G which challenges the asserted violation of 

§87.97(a) must be sustained. 
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' 

00-JCLUSIONS OF L"flJIV 

1. '!he Board has jurisdiction over the pa.r+..ies to and swject matter 

of this appeal. 

2. An appeal will be dismissed as rrcot if an eve:1t occurs while the 

appeal is pending which .rencers it i.npossible for the requested relief to be 

granted. 

3. '!here is no relief which the Board can grant here with regard to 

those porticns of the appeals of DER a:mpliance orders (docketed at EHB #83-121-G 

and #84-028-G} which have been vacated by DER. 

4. Dismissal of these appeals as rroot does not violate appellant's right 

to procedural due process of law. 

5. Where the swject matter of a proceeding is of considerable pmlic 

i.rrportance and is of a repetitive nature and yet is capable of ev-ading re"'.."ie.-;, 

the Board may reach the nerits of a claim despite the fact that it technically 

is rrcot. 

6. '!he matteJ:S before the Board at EHB #83-121-G and #84-028-G (to the 

extent the latter concems the alleged failure to retum the site to AD:) are 

not of significant public inportance , and it is not clear that they are of a 

repetitive nature. 

7. Voluntacy cessation of allegedly unl.cwful. activity will not lead 

to a dismissal for mootl'less if there is a real da.nger that the allegedly hamu..""ul 

activity will be resuned once the proceeding has been dismissed. 
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' ' 
8. 'Ihere is no indication on the recnrd before the Board that DER 

intends to reinstatE the vacated orders appealed at EHB F83-l21-G 3.I1d #84-028-G 

or that it intends to take additional enforcenent action with regard to the 

ci.rcurcstances which ga'\e rise to those orders. 

9. 'Ihe burden of proof herein rests with DER pu..'"'Suant to 25 Pa. Code 

§2L-10l(b~ (3). 

10. DER has net its burden with regard to cne of the cx:>rrpliance orae:rs 

which remain at issue herein, namely No. 83G590, appealed at EHB #84-016-G; 

DER has, not net its burden with respect to that J?Ortion of corrplianoe or.der 

No. 83G613, appealed at EHB #84-028-G, whid1 alleges a violation of 25 Pa. Code 

§87 .9 7(a) • 

11. Appellant failed to corrply with paragraph 4 (a) of the Consent 

Order and Ag:reenent of October 18, 1983. 

12. DER was under no obligation to extend the d=adline for canpliance 

with paragraph 4 (a) of the Consent Order and Agreement; the force majeure clause 

of the agreerrent was not applicable because appellant failed to ccmply with the 

requirement that he provide DER with notice by phone within five days and in 

writing within ten days of the date he reasonably should have been av.rare that he 

would be unable to c:nt;>ly with paragraph 4 (a) • 

13. Appellant reasonably should ha~ knc:Mn that he would be unable 

to a:::mply with paragraph 4 (a) rrore than five days prior to the _Decerrber 5, 19 83 

phone call and rcore than ten days prior to the Decerrber 9 , 19 83 letter. 
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14. DER did not shaN that appellant violated 25 Pa. Code §87.97(a); 

in particular DER did not shaN . that enployees of appellant's subcontractor 

ur.lawfully rerroved ovemurden and topsoil and durrped them together into a pit 

on MP 419-16 . 

15. DER' s issuance of corrpliance order 83G590 was not an abuse of 

di.scretian or otheiWise an ami trary exercise of its duties and functions. 

16. Issuance of the portion of DER' s co:rrpliance order 83G613 relating 

to appellant's alleged violation of 25 Pa. Code §87.97(a) was an abuse of DER's 

discretion. 

ORDER 

WHEREFORE, thi~;; lOth eay of April , 1986, it is ordered --=------
as follc:Ms: 

l. 'Ihe appeal docketed at EEB J):)cket No. 83-121-G is dismissed as rroot. 

2. 'Ihe portion of the appeal docketed at EHB Docket No. 84-028-G whidl 

concerns an alleged failure to retu_""!l the mine site to its appowi.rnate original 

cc:ntour is dismissed as rroot. 

3. 'Ihe portim of the appeal docketed at EHB Docket No. 84-02 8-G dealing 

with the alleged violation of 25 Pa. Code §87.97(a) is sustained, on the nerits. 

4. 'Ihe appeal Cbc:Xeted at EHB :COcket No. 84-016-G is dismissed on 

the neri ts. 

OA:!..ED: April 10, 1986 
c:::: Bureau of Litigation 

For Appellant: 
Eugene E. Dice, Esq. 
Harrisburg, PA 

For the Co:nrronwealth, DER: 
Zelda Curtiss, Esq. 

Maxine WOelfling, Olainnan 

Edward Gerjmy, ~r 
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MAXINE WOEI.F'LING, CHAIRMAN 

EDWARD GER.IUOY, MEMBER 

C:OMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAl. HEARING BOARO 
ZZI NORTH SEC:ONC STREET 

THIRC FL.OOR 
HARRISBURG, F>ENNSYL.VANIA 17101 

(717) 787-3483 . 

AMBROSIA COAL AND CONSmUC'.riOII CO. : 

v. 

COMMONWEALTH OF PENNSYLVARIA 
DEPARTMENT OF ENVIRONHDTAL RPSOURCFS 

. . 
: 

KHB Docket No. 85-078-W 

: Issued: April 10, 1986 

OPINION AND ORDER 

Synopsis: 

hi. OIANE SMITH 
SCCIIICTAitY TO TMC 80411lC 

This is an appeal from an order of the Department of Environmental 

Resources .(DER), issued ~der the Surface Mining Conservation and Reclamation 

Act, 52 P.S. §139~.1, ~seq., charging appellant with failure to restore or 

replace a private water supply allegedly affected by appellant's mining 

operations. The order directed appellant, pursuant to 52 P.S. §1396.4b(f) 

and 25 Pa.Code §87.119, to provide both a temporary and a permanent 

replacement for the private water supply, which is contaminated by 

hydrocarbons and sodium. 

Appellant has moved for swmnary judgment because DER responded to an 

interrogatory that it does not intend to show that the hydrocarbons and sodium 

in the water supply resulted from appellant's min~ng operation. Appellant's 

Motion for Summary Judgment is denied because DER's response to another 

interrogatory indicates that there is a factual dispute as to whether 

appellant's mining operations caused the hydrocarbons and sodium to be in the 

water supply. 

The water supply in question is a replacement well, which appellant 
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. voluntarily drilled to replace another well that was contaminated by acid 

mine drainage. Therefore, appellant's liability for the original well was 

never finally established. Thus, appellant does not have an ongoing 

obligation, pursuant to 52 P.S. §1396.4b(f), for the adequacy of the 

replacement well. DER has the burden of proof in appeal by a mining operator 

from an order issued under §1396.4b(f), directing a mining operator to 

replace a water supply. In the instant appeal, DER must prove, first of all, 

that appE:>.llant 1 s mining operations affected the original well, and then that 

the replacement well does not meet the statutory standards of being 1'adequate 

in quality and quantity for the purposes served by the supply. 11 Even if DER 

establishes both of these elements, the mining operator is not perpetually 

responsible for the replacement supply under a strict liability standard. 

The mining operator is entitled to prove, as an affirmative defense to orders 

relating to replacement water supplies, that the contamination is a result of 

an intervening cause not ascribable to negligent installation of the supply by 

the mining operator. The mining operator would bear the burden of proof to 

establish this affirmative defense. 

OPINION 

On March 15, 1985, Ambrosia Coal and Construction Company 

(
11Ambrosia") filed·a Notice of Appeal and Petition for Supersedeas from an 

order of the Department of Environmental Resources ("DER") issued pursuant to 

25 Pa.Code §87.119. The order charged Ambrosia with failure to restore or 

replace the Marilyn Nelson water supply with an adequate alternate source. 

In addition, it. directed Ambrosia to provide an alternate temporary source of 

water within 48 hours; to file a plan to provide a permanent source of water 

within 30 days; to provide a permanent source of water within 90 days; and, 
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after achieving compliance with the order, to submit a notarized letter from 

an official of the company certifying that compliance has been achieved. 

The Board held a supersedeas hearing on May 10, 1985, and on May 

30, 1985, the Board issued a temporary supersedeas of DER's order, 

conditioned upon Ambrosia's agreement to install a temporary water supply for 

the Nelson residence pending the disposition of this appeal. On August 6, 

1985, the Board indefinitely extended the temporary supersedeas. Then, on 

December 9, 1985, Ambrosia filed a Motion for Summary Judgment. DER filed 

its response to Ambrosia's Motion for Summary Judgment, as well as a Petition 

to Dissolve Supersedeas, on December 26, 1985. 

In its Motion for Summary Judgment, Ambrosia argues that the basis 

for the order that is the subject of this appeal is the presence of 

hydrocarbons and sodium fn the Nelson well. Because DER does not intend to 

prove that the hydrocarbons and sodium are a result of Ambrosia's mining,! 

Ambrosia argues that there is no material issue of fact, and, hence, it is 

entitled to a summary judgment. 

DER argues that Ambrosia's Motion for Summary Judgment should be 

denied for the following reasons. Ambrosia conducted surface mining 

activities at a site known as the Paden Mine between June, 1978 and August, 

1982. Marilyn Nelson lives approximately 2000 feet south of the Paden Mine. 

Mrs. Nelson received pure water for all of her domestic needs from a water 

well drilled on her property in August of 1974, which did not contain 

hydrocarbons. Mrs. Nelson's water supply is hydrologically linked to the 

Paden Mine site, and Ambrosia's mining operations at the Paden site 

1 In response to Ambrosia's Interrogatory No. 10, DER said, "At this time 
the Department does not intend to show that the hydrocarbons and sodium present 
in the Marilyn Nelson well were the result of Appellant's mining operation." 
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contaminated her .water supply with mine drainage on or before March 31, 1983. 

On or about June 7, 1984, Ambrosia drilled a water well to replace Mrs. 

Nelson's well, which had been polluted by mine drainage. Ambrosia's 

contamination of Mrs. Nelson's water supply through its surface mining 

activities obligates Ambrosia, under Section 4.2(f) of the Surface Mining 

Conservation and Reclamation Act, the Act of May 31, 1945, P.L. 1198, as 

amended, 52 P.S. §1396.1, et seq., ("Surface Mining Act"), 52 P.S. 

§1396.4b(f), and 25 Pa.Code §87.119, to restore or replace Mrs. Nelson's water 

supply with an alternative source of water adequate in quality and quantity 

for the purposes served by the supply. Since Mrs. Nelson's replacement water 

supply contains hydrocarbons that were not present in her original water 

supply, and the adequacy of Mrs. Nelson's water supply is the central issue of 

this appeal, a genuine issue of f~ct remains in this appeal, and Ambrosia is 

not entitled to summary judgment. DER further argues that the supersed~as, 

which this Board granted on May 30, 1985, should be dissolved because the 

temporary water supply that Ambrosia provided for Mrs. Nelson is 

unsatisfactory. 

This opinion will dispose of Ambrosia's Motion for Summary 

Judgment, but will not address DER's Petition to Dissolve Supersedeas. The 

Board believes that DER's Petition to Dissolve Supersedeas involves factual 

questions regarding the adequacy of ·the temporary water supply that Ambrosia 

has provided for Mrs. Nelson, while Ambrosia's Motion for Summary Judgment 

involves the legal question of whether this appeal contains any genuine issue 

of material fact. Therefore, to avoid confusion of the issues, the Board 

will address these questions separately. 

This Board has the authority to grant summary judgment when, "the 

pleadings, depositions, answers to interrogatories, and admissions on file, 
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together with affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a 

matter of law." Sunnnerhill Borough v. DER, 34 Pa.Cmwlth 574, 383 A.2d 1320, 

1322 (1978). Ambrosia's Motion for Summary Judgment is based upon the 

following interrogatory Ambrosia posed to DER, and DER's response: 

10. State in detail, including all 
facts used as a basis of the determination 
that the hydrocarbons and sodium present in 
the Marylyn Nelson Well were the result of 
Appellant's mining operation. 

At this time the Department does not 
intend to show that the hydrocarbons and 
sodium present in the Marilyn Nelson well 
were the result of Appellant's mining opera­
tion. 

Ambrosia .argues, in essence, that when Mrs. Nelson's well became contaminated 

with mine drainage, it drilled a replacement well for her on June 7, 1984, 

and this well is not contaminated by acid mine drainage, but rather, by 

hydrocarbons and sodium. Since DER does not intend to prove that the 

hydrocarbons and sodium present in the Nelson well are a result of Ambrosia's 

mining operations, there is no genuine issue of material fact in this case. 

As a preliminary matter, the Board notes that in an appeal by a 

mining operator of a DER order under §1396.4b(f) of the Surface Mining Act, 

directing the mining operator to replace a public or private water supply, 

DER has the burden of proof. W. P. Stahlman Coal Co., Inc. v. DER, EHB 

Docket No. 83-301-G, (Adjudication issued April 29, 1985). Section 

1396.4b(f) provides as follows: 

(f) Any surface m1n1ng operator who affects 
a public or private water supply by contamination 
or diminution shall restore or replace the af­
fected supply with an alternate source of water 
adequate in quantity and quality for the purposes 
served by the supply. If any operator shall fail 
to comply with this provision, the secretary may 
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issue such orders to the operator as are necessary 
to assure compliance. 

The Board construes this statutory provision as empowering DER to issue 

o~ders under two circumstances, on~ where the water supply has been affected 

and the operator refuses to acknowledge its obligation to replace it, and the 

other where effect has been established and the supply has been replaced, but 

it is not adequate in quality or quantity for the purposes served or, after 

the passage of time, it becomes inadequate for the purpose served. In the 

latter situation, the Board recognizes that there may be an intervening cause 

for the contamination or diminution not related to the surface mining 

operation, for which the mining operator should not be held responsible 

because the new contamination or diminution cannot be ascribed to negligent 

installation by the mining operator. In such a case, it is inconceivable that 

the General Assembly intended a surface mine operator to be responsible 

perpetually for replacement by imposing, in essence, a liability without fault 

standard, once the initial effect has occurred. The pre-existence of an 

intervening cause should be regarded as an affirmative defense, however, for 

which the mining operator should bear the burden of proof. This assignment of 

the burden is consistent with 25 Pa.Code §21.101(a), recognizing that the 

mining operator who installed the replacement supply, not DER, is in 

possession of the facts concerning the circumstances of the installation of 

the replacement supply. 

In the instant appeal, however, DER never ordered Ambrosia to 

replace Mrs. Nelson's water supply, but rather, Ambrosia voluntarily drilled 

the replacement well. Thus, Ambrosia's liability for the contamination of Mrs. 

Nelson's original well was never finally established. The Board is reluctant 

to construe Ambrosia's voluntary replacement of the Nelson supply as an 
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admission of liability for replacement, for it could have been motivated by 

' many reasons. Therefore, DER's argument that it does not have to show that 

Ambrosia's mining operations caused the hydrocarbons in Mrs. Nelson's 

replacement well because Ambrosia has an ongoing obligation under §1396.4b(f) 

to provide Mrs. Nelson with a water supply adequate in quantity and quality is 

without merit. DER must demonstrate, first of all, that Ambrosia's mining 

operations affected Mrs. Nelson's original well, then that the replacement 

supply does not meet the statutory standards of being "adequate in quality and 

quantity for the purposes served by the supply." Then, assuming DER really 

does not seek to prove the mining operation contaminated the replacement 

supply, the mining operator must show the installation was not negligent, 

implying that the contamination was caused by an intervening circumstance 

for which the operator should not be held responsible. In this connection, 

Ambrosia's demonstratiQn. should includa a showing that it had no reason to 

anticipate the new well would become contaminated by, e.g., having been 

drilled into an already contaminated aquifer. If Ambrosia meets its burden of 

showing it was non-negligent, then the burden will shift back to DER, to prove 

its theory that the hydrocarbons and sodium in Mrs. Nelson's well were caused 

by Ambrosia's mining through or otherwise disturbing oil or gas wells in the 

recharge area of Mrs. Nelson's well. 

Since DER has never proven that Ambrosia's mining operations 

affected Mrs. Nelson's original well, and since DER has stated, in response to 

one of Ambrosia's interrogatories, that it does not intend to show that the 

hydrocarbons and sodium present in Mrs. Nelson's well were the result of 

Ambrosia's mining operations, it would appear that there is no genuine issue 

of material fact in this case. DER, however, answered another of Ambrosia's 

interrogatories with a response that this Board believes is inconsistent with 
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DER's statement that it does not intend to show that the hydrocarbons and 

sodium in Mrs. Nelson's well were the result of Ambrosia's mining operations: 

13. State.in detail what theory, if 
any, the Department has as to the cause of 
the hydrocarbons and sodium in the Nelson 
well. 

The Department's theory as to the 
cause of the hydrocarbons and sodium in the 
Nelson's well is that Ambrosia mined through, 
or otherwise disturbed, pre-existing oil or 
gas wells in the recharge area of Marilyn 
Nelson's well. 

DER's response to Ambrosia's Interrogatory No. 13 indicates that there is a 

factual dispute as to whether Ambrosia's mining operations caused the 

hydrocarbons and sodium-to be present in Mrs. Nelson's replacement well. 

Summary judgment should not be granted unless the case is clear and 

free from doubt. Mallesky ·v. StE."~, 427 Pa. 352, 235 A. 2d 154 ( 1967). That 

is, summary judgment can only be properly invoked when it is clear that there 

are no factual issues that must be·resolved at trial. City of Wilkes-Barre v. 

Ebert, 22 Pa.Cmwlth 356, 349 A.2d 520 (1975). Because DER's inconsistent 

answers to Ambrosia's interrogatories present the possibility that there is a 

factual issue in this case, and since summary judgment should only be granted 

in the clearest cases, the Board will deny Ambrosia's Motion for Summary 

Judgment. 
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·oRDER 

AND NOW, this lOth day of April, 1986, the Motion for 

Summary Judgment filed by Ambrosia Coal and Construction Company at EBB 

Docket No. 85-078-W is hereby denied. 

DATED: April 10, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the COIIIDOIIVealtb, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Leo M. Stepanian, Esq. 
STEPANIAN & MUSCATELLO 
Butler, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MA;<IF·~!: WOE:L.FL.ING, CHAIRMAN 

E:CW,>d1(.) GER.JUOY. ME:MII£R 

KOCHER COAL COMPANY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARO 
Z21 NORTH SE:C:ONO STRE:E:T 

THIRO Fl.OOR 
HARRISBURG, I"E:NNSYl.VANIA 17101 

17171 787-3483 

DOCKET NO. 82-073-W 

M. OIANE SMITH 
SECJtET.&It., YO TMI: 80A"0 

COMMONWEALTH OF PENNSYLVANIA. 
DEP.AR'.IMENT OF ENVIRONMENTAL RESOURCES Issued: April 22, 1986 

OPINION AND ORDER 

Synopsis 

This is an appeal from an order of the Department of Environmental · 

Resources (D~) directing appellant to d~sc~ntin~e mining activities being 

conducted outside the boundary of appellant's approved mining permits. 

Appellant had submitted an amended permit application to DER for additional 

acreage for its mining activities, and although DER had not approved the 

amended permit.·, ·appellant alleged that it believed that DER had approved it. 

During the pendency of this appeal DER did grant the permit for the 

additional acreage. Thus, there is no relief this Board can grant appellant 

with respect to the order that is the subject of this appeal, and therefore, 

the appeal is dismissed as moot. 
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OPINION 

On March 1, 1982, Kocher Coal Company appealed a Cease and Desist order 

that the Department of Environmental Resources ("DER") issued to it on 

February 2, 1982, pursuant to the Surface Mining Conservation and Reclamation 

Act, 52 P.S. §1396.1, et seg., ("Surface Mining Act"). The Cease and Desist 

order directed Kocher to discontinue all surface mining operations, which 

Kocher was conducting under Mine Drainage Permit No. 5471304, and Mining 

Permit Nos. 90-ll(A), 90-ll(A2), and 90-ll(A3) at a site known as the Lincoln 

Strip in Tremont Township, Schuylkill County. The basis for the Cease and 

Desist order was Kocher's mining without a mining permit and bond on 

approximately 13 acres off the permitted area, in violation of section 4 of 

the Surface Mining Act, 52 P.S. §1396.4. DER, however, modified the Cease 

and Desist order by letter dated February 5, 1982, and allowed Kocher to 

continue its mining operations under all approved mining.permits, but di~ected 

Kocher to discontinue the mining outside the boundary of the approved mining 

permits.· 

The-unpermitted mining operation that Kocher had been conducting was the 

storage of materials from its surface mining operations on a site contiguous 

to a permitted storage site. Kocher had submitted to DER, on or about 

March 23, 1981, an amended permit application for the purpose of acquiring 

additional acreage for storage, and Kocher alleged that it believed that this 

permit application had been approved. DER, however, informed Kocher in 

January, 1982, that approval of the permit application was being withheld 

pending submission by Kocher of a landowner's consent. 

Meanwhile, during the pendency of this appeal, DER issued a permit to 

Kocher for the additional acreage for storage. DER then indicated that it 

intended to file a civil penalty assessment against Kocher for its violation 
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of section 4 of the Surface Mining Act, 52 P.S. §1396.4, noted in the Cease 

and Desist order of February 2, 1982. At this point, however, DER has not 

assessed civil penalties against Kocher for this violation. 

By letter dated September 29, 1983, DER informed the Board that this 

appeal is moot because the permit that was withheld for the additional 

acreage for storage was granted, and Kocher is not in "violator status." The 

only issue remaining in this case is the civil penalty assessment, and 

whether DER ultimately assesses a civil penalty is a decision that DER will 

make independent of this particular appeal. 

No further action was taken in this appeal by either party or the Board 

following DER's September 29, 1983 letter until February 19, 1986, when the 

case was reassigned to Board Chairman Maxine Woelfling, who issued a rule 

upon Kocher Coal to show cause why this appeal should not be dismissed as 

moot as requested by DER in its letter dated September 29; 1983. The rule 

was returnable on March 17, 1986, and Kocher did not respond to it. The 

Board agrees with DER that this appeal is moot, and hereby dismisses it. 

Since DER issued a permit to Kocher for the additional acreage for 

storage, Kocher is no longer in violation of 52 P.S. §1396.4, and there is no 

relief that this Board can grant Kocher from the Cease and Desist order dated 

February 2, 1982, which is the subject of this appeal. When, during the 

course of an appeal, events occur that render it impossible for the Board to 

grant any relief, the appeal must be dismissed as moot. Silver Spring 

Township v. DER, 28 Pa. Cmwlth. 302, 368 A.2d 866 (1977); Highway Auto 

Service v. DER, 1980 EHB 10, aff'd. 64 Pa. Cmwlth. 160, 439 A.2d 238 (1982). 

If DER decides to assess a civil penalty against Kocher for the violation of 

the Surface Mining Act noted in the Cease and Desist order of February 2, 1982, 

this would constitute an action of DER, separate from the Cease and Desist 
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order, which Kocher can appeal to this Board. 

ORDER 

AND NOW, this 22nd day of April, 1986, the appeal of Kocher Coal Company 

at EHB Docket No. 82-073-W is dismissed. 

cc: Bureau of Litigation 

For the Commonwealth: 
John Wilmer, Esq.' 
DER/Eastern Region 

For Appellant: 
Edward Kopko, Esq. 
Pottsville, PA 

DATED: April 22, 1986 

. ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~o1~ 
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MAXINl;: WOEI..F'I..ING, CHAIRMAN 

i::CWARC GER.JUOY, MEMBER 

. SMITBKLINE CHEMICAlS 

v. 

COMMONWEALTH OF PENNSYLVANIA 

E:NVIRONME:NTAL. HEARING BOA~O 
221 NORTH SECONC STRE:i::T 

THIRC FI..OOR 
HARRISBURG. PE:NNSYI..VANIA 17101 

!7171 787-3483 . 

: 

: 
COMMONWEALTH OF PENNSYLVANIA, 
DEPAR'IMENT OF ENVIRONMENTAL RESOURCES : 

Docket No. 85-467-M 

Issued April 23, 1986 

OPINION AND ORDER 

Syllabus 

This is an appeal of an NPDES Renewal permit. DER objected to 

M. CIANI!: SMITH 
SCCIII'CTA"'I' 1"0 TM£ .0AIIt0 

Appellant's Request for Production.of Documents and Admi~sions. DER is here 

ordered to reply to said requests. 

The discovery period in a matter before the Board is 60 days, but it may 

be extended at the Board's discretion. 25 Pa. Code §2l.lll(a). Further, 

specific discovery requests will be viewed liberally so as not to allow the 

over broad use of privileges. 

OPINION 

The above-captioned appeal was filed on October 31, 1985. It is an 

appeal by SmithKline Chemicals (Appell~t), of an NPDES Renewal Permit issued 

to it by the Department of.Environmental Resources (DER). Appellant 

specifically complains that the effluent limitations for the discharge of 

wastewater contained in the permit are overly stringent. On December 30, 

1986, DER received Appellant's Request for Production of Documents and 

Admissions. Said Request for Admissions concerned items including specific 

346 



requirements of the Permit, confirmation of earlier communications between 

the parties, and confirmation of certain statutory environmental requirements. 

The Request for Production of Documents primarily concerned communica~ions 

between DER and the Delaware River Basin Commission, documents relating to 

communications between DER and Appellant, DER documents concerning the state 

of the Schuylkill River, and DER documents concerning the NPDES Permit in 

question. On January 21, 1986, DER filed Objections to said Request. On 

January 30, 1986, Appellant filed its response to said Objections. DER 

objected to both the Request for Production of Documents and for Admissions on 

the ground that the time for discovery had already lapsed. DER also objected 

to Appellant's Request for Production of Documents numbers 1 through 8 on the 

grounds that the items requested were protected by the privileges of attorney­

client confidentiality, 'attorney work product, and confidentiality of a 

public informant. Further, DER objected to Document Requests_2, 3, 6, and 8 

as unduly burdensome and/or oppressive.· All of DER's objections are here 

dismissed. 

Discovery is available to a party without leave of the Board for a 

period of sixty days after an appeal has been filed with the Board. 25 Pa. 

Code §2l.lll(a). The Board's rules do not set forth the method for counting 

the sixty-day period, but the general rules of administrative practice and 

procedure, 1 Pa. Code §§31.1-35.251, apply to the Board's proceedings, except 

where inconsistent with the Board's own rules. 25 Pa. Code §2l.l(c); see 

York Resources v. DER, EHB docket 85-421-M issued December 2, 1985. In 

computing a proscribed time period the day of the triggering event is not 

included and the last day of the period is included, except as otherwise 

provided by law. 1 Pa. Code §31.12. In the present matter DER admits that 

it received the request for production on December 30, 1986, which was the 
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last day for valid service considering the October 31, 1985 filing date. It 
... 

should also be noted that the date of service of one party upon another is 

the date a document is deposited in the U. S. mail, or is delivered in 

person. 25 Pa. Code §21.33(a). In the present matter service appears to 

have been effectuated on December 27, 1985. Thus, DER's objections as to 

timeliness are without merit. 

DER's other objections also appear to be without merit. Having read 

Appellant's various discovery requests, the Board believes that on their face 

they are reasonable and not overly burdensome or oppressive. The Board does 

not believe that requiring compliance with Appellant's discovery requests 

will violate attorney-client confidentiality, attorney work product or the 

confidential public informant privilege as suggested by DER. Further, the 

documents requested all appear to be matters of public record, which are 

relevant and within DER's control. The work product doctrine and attorney-

client privilege cannot be used to shield from discovery information to which 

opposing counsel otherwise would be entitled. Bradford Coal Co., Inc. v. DER, 

EHB docket 83-061-G (issued December 9, 1985). As the comment to Pa. R.C.P. 

4003.3 indicates, despite a claim of work product, documents otherwise sub-

ject to discovery cannot be immunized by placing them in the "lawyer's file." 

The facts discovered by an attorney, whether from an expert or otherwise, on 

which allegations are based, are discoverable by the opposing party; the 

attorney work product limitation on discovery protects opinions, conclusions, 

impressions, and the like, but not the facts themselves. Claster v. Citizens 

General Hospital, 14 D. & C. 3d 243 (1980). Likewise, the attorney client 

privilege protects only disclosure of communications; it does not prevent 

disclosure of the underlying facts. Holowis v. Philadelphia Electric Co., 38 

C. & C. 2d (1966). Information existing in the normal course of events apart 
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from the party's involvement in probable or actual litigation is subject to 

discovery. 

The Board also recognizes that DER has at least a limited privilege to 

protect its confidential sources of information concerning violations of the 

laws administered by the Department, so as to insure a free flow of informa-

tion concerning possible violations where it will not otherwise impinge the 

rights of the opposing party. See Commonwealth v. Dorsey, 266 Pa. Super. 442, 

405 A.2d 516 (1979). However, the Board sees no connection between the 

present case, the documents requested and anyone who would seem to qualify as 

a confidential public informant. 

In the unlikely event that the documents here requested contain 

privileged information, they are to be submitted to the board for in camera 

inspection. However, the Board cautions that while "fishing expeditions" 

will not be contenanced under the guise of discovery, requests for discovery 

must be considered with liberality as the rule rather than the exception. In 

Re Thompson's Estate, 206 A.2d 21, 416 Pa. 249 (1965). 

ORDER 

AND NOW, this 23rd day of April, 1986, DER is ordered to comply with the 

Appellant's discovery requests of December 30, 1986. 

cc: Bureau of Litigation 

Kenneth A. Gelburd, Esq./DER Eastern 

Thomas J. Stukane, Esq./For Appellant 

DATED: April 23, 1986 
nb 
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MAXINE WOELF"LING, CHAIRMAN 

E:OWARO GER..IUOY, ME:MBE:R 

SUSSEX. INCOliPORATED 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL. HEARING BOARO 
ZZI NORTH SE:CONO STRE:E:T 

THIRD F"LOOR 
HARRISBURG. PE:NNSYLVANIA 17101 

1717) 787-3483 

. . 
: 

M. DIANE: SMITH 
S£CAETARV TO THE BOARD 

v. . . EHB Docket No. 82-238-M 

COMMONWEAL'l'B OF PENNSYLVANIA 
DEPAR'lltENT OF ENVIRONMENTAL RESOURCES 

. . 
Issued: April 23, 1986 

OPINION AND ORDER 
Synopsis: 

The Board issued an adjudication dismissing the above-captioned 

appeal and s~bsequently granted appellant's Petition for Reconsideration 

and/or Reargument. The Board has reconsidered the adjudication, and, 

although it contains some inaccurate statements of law and fact, the result 

reached is correct. Therefore, the Board affirms the adjudication, and 

hereby dismisses the above-captioned appeal. 

OPINION 

On July 27, 1984, this Board issued an adjudication in the above-

captioned matter, which dismissed the appeal of Sussex, Incorporated. Sussex, 

Incorporated v. Com., Dept. of Environmental Resources, 1984 EHB 355. On 

August 16, 1984, Sussex filed a Petition for Reconsideration of the 

adjudication, which the Board granted by order dated August 17, 1984.1 In 

the Petition for Reconsideration, Sussex argues that the adjudication 

1 The Department of Environmental Resources ("DER" or the "Department") 
filed a Motion to Dismiss Petition for Reconsideration and/or Reargument on 
August 22, 1984. 
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contains, "two important fundamental errors of law, and several misstatements 

' of fact." The Board has reconsidered the adjudication, and, although it 

contains some inaccurate statements of law and fact, the result reached is 

correct. 

The adjudication dismissed Sussex's appeal from a refusal by the 

Department to approve a revision to the official sewage facilities plan of 

East Hanover Township, Dauphin County, pursuant to the Pennsylvania Sewage 

Facilities Act, the Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. 

§§750.1-750-21, and the supporting regulations, 25 Pa.Code Chapters 71 and 73. 

The proposed revision concerned Section 6 of the Fairfield Subdivision in East 

Hanover Township. Sussex, the developer, previously received approval for 

five other sections of Fairfield. DER refused to approve the proposed 

revision concerning Section 6 on the basis that the soil conditions were 

inade~uate to sup~ort the number and configuration of lots projected for the 

site, in view of both the short and long term sewage disposal needs of the 

development. 

A hearing in this matter was held on November 18, 1983 before 

former Board Member Mazullo. The record was then transmitted to a Board 

appointed hearing examiner, who drafted the adjudication, which the Board 

issued, with modifications, under the signatures of former Board Member 

Mazullo and Board Member Gerjuoy. 

Sussex argues, in its Petition for Reconsideration, that the first 

and most serious mistake of law that appears in the adjudication is the 

following statement of this Board's scope of·review of actions by DER: 

A mere difference of opinion, or even a demon­
strable error in judgment, is insufficient 
under Pennsylvania decisional law to consti­
tute an abuse of discretion; such abuse comes 
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about only where manifestly unreasonable 
judgment, partiality, prejudice, bias, ill-will, 
misapplication or overriding of the law, or 
similarly egregious transgressions on the part 
of DER or other decision-making body can be 
shown to have occurred. (Garrett's Estate, 
335 Pa. 287 (1939)). 

Sussex, 1984 EHB at 366. 

Sussex is correct in its argument that the language in Garrett's Estate 

defining "abuse of discretion" does not accurately enunciate this Board's 

scope of review of actions of DER. The Administrative Code, 71 P.S. §510-21, 

empowers this Board to conduct hearings de novo in appeals from actions of 

DER, and to substitute its discretion for that of DER when DER acts with 

discretionary authority. Warren Sand and Gravel v. DER, 20 Pa.Cmwlth 186; 

341 A.2d 556 (1975). In the instant appeal, the Board did conduct a hearing 

de ~' and after reviewing all the evidence that each party put on the 

record, the Board upheld DER's decision to disapprove Sussex's proposed 

revision to the official sewage facilities plan of East Hano~er Township. 

When DER reviews proposed revisions to sewage facilities plans, it 

is acting with discretionary authority.2 Thus, in reviewing a DER decision 

to approve or disapprove a plan revision, this Board may substitute its 

discretion for that of DER. This Board, however, is not required to 

substitute its discretion for that of DER when it finds that DER did not 

abuse its discretion. Western Hickory Coal Company v. DER, 86 Pa.Cmwlth 562, 

485 A.2d 877 (1984). In Western Hickory, the appellant argued, in an appeal 

to the Commonwealth Court from a decision of this Board, that this Board 

misapprehended the scope of its review by limiting its determination to that 

of whether DER had abused its discretion in fixing the amount of a civil 

2 Section 5(e) of the Sewage Facilities Act, 35 P.S. §750.5(e), 
authorizes the Department to approve or disapprove official plans for sewage 
systems. 
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penalty because Warren Sand & Gravel requires the Board to hold a hearing de 

~· and determine the matter "on the merits, 11 in disregard of DER's 

determination. The Commonwealth Court held that Western Hickory 

misapprehended Warren Sand & Gravel: 

We there wrote: "[i]f ••• DER acts with 
discretionary authority, then the Board, 
based upon the record before it, may sub­
stitute its discretion for that of DER." 
20 Pa.Commonwealth Ct. at 204, 341 A.2d 
at 565. We emphasize the phrase "may 
substitute" because it imports that EHB 
is not required to substitute its discre­
tion for DER's--that the Board may decide 
not to substitute its discretion for 
that of DER, in which case it is wholly 
appropriate for it to write that DER had 
not committed an abuse of discretion. 
The only evidentiary record was made by 
EHB whose findings were based on that 
record and whose discussion refers only 
to the facts and events described in 
that·record. There is no reason why EHB 
should be required to express the basis 
for its" conclusion not to substitute its 
discretion for DER's otherwise than that 
DER had not committed an abuse of discre­
tion. 

Western Hickory, 86 Pa.Cmwlth. at 565-566, 485 A.2d at 878-879 
(footnote omitted). 

Therefore, in reviewing a discretionary act of DER, it is appropriate for the 

Board to determine whether DER abused its discretion, which is what the Board 

did in the instant appeal. 

Language used throughout the adjudication demonstrates that the 

Board applied the correct standard of review: 

The burden of proving that DER abused its 
discretion or exercised its duties or 
functions arbitrarily lies with Sussex as 
the appellant. 

1984 EHB at 365 (footnote omitted). 

We therefore find that DER acted reason­
ably and neither abused its discretion, nor 
exercised its duties and functions arbitrar-
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ily or capriciously, in disapproving the 
proposed Plan Revision for Fairfield Section 
6, requiring that additional testing be con­
ducted as a prerequisite to reconsideration 
of the revision, and insisting that the plan 
provide adequately for both primary and 
replacement septic systems on each lot. 

1984 EHB·at 368. 

The foregoing considerations lead this 
Board to rule that DER neither abused its 
discretion nor arbitrarily exercised its 
powers or functions in this case. 

1984 EHB at 371. 

CONCLUSIONS OF LAW 

3. This Board's review of a DER action 
is to determine whether DER committed an 
abuse of discretion or an arbitrary or ca­
pricious exercise of its duties or functions. 

6. DER did not act arbitrarily or capri­
ciously in requiring appellant to verify the 
existence of adequate suitable areas for 
primary and replacement disposal systems on 
each proposed lot, in light of the marginal­
ity of the soils and the slopes thereof. 

7. It was not an abuse of discretion, 
nor was it an arbitrary or capricious exer­
cise of its duties and functions, for DER to 
disapprove the proposed Plan Revision for 
Section 6 of the Fairfield Subdivision, or 
to require that additional testing be con­
ducted as a prerequisite to reconsideration 

·of the plan, or to insist that the plan pro­
. vide adequately for both primary and replace­

ment septic systems on each lot. 
1984 EHB at 372-373. 

The evidence of record supports the Board's conclusions. DER dis-

approved Sussex's proposed revision on the basis that soil conditions were 

inadequate to support the number and configuration of lots projected for the 

site, in view of both the short and long term sewage disposal needs of the 

development. The record showed that although soil testing demonstrated that 
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there was some adequate soil on each lot, the soil conditions varied, and it 

was not shown' that there was enough adequate soil on each lot to support the 

proposed sewage disposal systems. 

Sussex argues that the adjudication was also in error at Finding of 

Fa~t 21, and in the final paragraph of page 12·(1984 EHB at 366), because of 

the assumption that certain types of soil, specifically Comly and Brinkerton, .., .. 

are unsuitable, per ~· for septic systems. Finding of Fact 21 refers to 

Exhibit A-8, which is a letter from DER to the East Hanover Township Board of 

Supervisors dated May 7, 1982. This letter refers to the regulations in 25 

Pa.Code, Chapter 73, which were in effect when the letter was written, but 

these regulations have since been substantially revised. Under the former 

regulations, there were certain soil types that were considered to be 

unsuitable, per ~· for elevated sand mounds. The current regulations, 

however, do not list ce~tain soil types as being unsuitable, per ~· Rather, 

the regulations contain requ~rements for slope, depth to limiting zone, and 

percolation rates, which are to be determined by on-site testing. 25 Pa.Code 

§73.14 and 73.55. The testing done in this case indicated that the slopes 

and depths to limiting zones were marginally acceptable at best. Thus, 

although the adjudication contains some oblique references to the superseded 

regulations, which were in effect when the Department first began reviewing 

this project, DER's decision and this Board's affirmance of DER's decision to 

disapprove Sussex's proposed revision were not based on the per~ 

unsuitability of certain soil types on the site. Rather, the disapproval was 

based on the actual on-site testing, which showed that the site conditions 

were, at best, marginally suitable. Further, although some marginally 

suitable areas were found, it was not demonstrated that there is enough 

suitable soil on the site to support the proposed systems. 
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Sussex also argues that the adjudication was in error at page 13 

(1984 EHB at 367) because it states there was only one test showing one area 

suitable for each lot. Sussex, however, misinterprets page 13 (1984 EHB at 

367) of the adjudication. The adjudication takes the position that although 

the testing showed some adequate soil on each lot, Sussex has not 

demonstrated that there is enough adequate soil to support the proposed 

sewage disposal systems. The presence of an area on each lot with acceptable 

soil, whether this is demonstrated by one or several tests, is not enough to 

meet the legal requirements. Rather, there must be enough acceptable soil 

with uniformly acceptable depths to limiting zone, existing over an area with 

acceptable slope that is large enough to accommodate the bed or trench of at 

least one elevated sand mound as a primary system, and one as a replacement 

system. Sussex has not demonstrated that these requirements are met. 

The next error of law that Sussex finds in the adjudication is the 

citation, .in Finding of Fact 15, to 25 Pa.Code §71.15(c)(3) as authority for 

requiring, the current sewage enforcement officer to verify testing on the 

site. Sussex is correct that this section is not applicable to this case. 

Nevertheless, this error had no impact .on the result of the adjudication. 

The Board considered all the data submitted, and did not base its decision on 

whether testing was done by the current or previous sewage enforcement 

officer. Rather, the basis for the Board's decision was that all of the data 

submitted demonstrated that DER was justified in disapproving Sussex's 

proposed revision. 

The final argument that Sussex makes in its Petition for 

Reconsideration is that the Board's use of a hearing examiner to write the 

adjudication violates the Administrative Agency Law (2 Pa. C.S.A. §§504, 505) 

and violates Sussex's due process rights because the Board did not consider 
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the demeanor of the witnesses at the hearing in reaching its decision. The 

Board's enabling legislation, however, authorizes the Board to employ hearing 

.. examiners. 71 P.S. §510-21(f). In this case, Board Member Mazullo conducted 

the hearing, a hearing examiner drafted the adjudication, and then Board 

Member Mazullo and Board Member Gerjuoy both signed the adjudication after 

making some modifications. Thus, the Board Member who held the hearing and 

observed the demeanor of the witnesses reviewed. and signed the adjudication. 

Therefore, the Board did consider the demeanor of the witnesses. There was 

nothing improper or unfair in the procedure followed in this appeal, in which 

a hearing examiner, acting much as a law clerk would, drafted an adjudication 

that was reviewed and approved by a majority of the Board, including the 

Board Member who conducted the hearing. See~ Com., Dept. of 

Transportation v. Mitchell's Structural Steel Painting Co., 18 Pa.Cmwlth 591, 

336 A.2d 913 (1975) (holding that a change in membership of Board of 

Arbitration of Claims between date of hearing and date of decision did not 

necessitate remand). See also United States Steel Corporation v. DER, 7 Pa. 

Cmwlth 429, 300 A.2d 508 (1973) (holding that no unfairness was shown in 

practice whereby testimony and evidence were presented to hearing examiner of 

DER, after which the EHB rendered its decision based upon record made). 
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ORDER 

After reconsidering the adjudication issued on July 27, 1984 in the 

above-captioned matter, the Board affirms its decision and hereby dismisses 

the above-captioned appeal. 

DATED: April 23, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Coumonwealtn, DER: 
Winifred M. Prendergast, Esq. 
Central Region 

· For Appellant: · 
· Eugene E. Dice, Esq. 

Harrisburg, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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COJJl.,fO:VWEALTH OF PENNSYLVANIA 

ENYIRON:O.IENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787 ·3483 

B & . D CClZU. CD.MPANY 

. v. 

Docket No. 86-.137-G 

(Issued April 25, 1986) 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Synopsis 

OPINION AND ORDER 
SUR IDTICN TO DISMISS 

A ruling on DER' s !-btion to Dismiss is deferred pending receipt of an 

anerided Notice of Appeal from the appellant. Section 1396.4 (b) of the Surface 

Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq. require; DER to 

' 
reach a decision on an application for release of surface mining bonds within 

· a specified tiire period, provided certain procedural requirements are net. There 

are no allegations oo the record here which r:p tD thes"' procedural requirerrents, 

however. 'Iherefore, appellant is granted leave to arrend its Notice of Appeal to 

provide, if pcssible, the lacking allegations. 

OPINION 

On March 10, 1986, B & D Coal Corrpany ("appellant") filed an appeal 

with the Board from the alleged "refusal of the Bureau of Mining and Feclama.tion, 

Departrrent of Envirornrental Fesources to release various reclamation bonds on 

Appellant's mining pennits." Under the Board's rules govenri.ng the form and content 

359 



of Notices of Appeal, where the appellant has received written notice of the 

DER action at issue, it is required to attach a copy of such notification to 

the appeal fonn. 25 Pa. Code §21.5l(d). Appellant stated that it was unable 

to eo so because the subject of the appeal was DER's alleged refu:;al to take 

action. DER has rroved to dismiss the appeal, arguing that DER has taken no 

appealable action and that, therefore, the Board lacks jurisdiction. 

The Board's jurisdiction derives fran 71 P.S. §510-21 (Section 1921-A 

of the Administrative Code) which provides in relevant part as follows: 

(a) 'nle Envi:rornnenta.l Hearing Board shall have the power 
and its duties shall be to hold hearings and issue adj u­
dications under the provisions of the act of June 4, 1945 
(P.L. 1388) known as the Administrative Agency Iaw, on any 
order, pe:rmi.t, license or decision of the Departrrent of 
Envirornnental Iesources. 

* * * 
(c) Anything in any law to the contrary notwithstanding, 
any action of the Departrrent of Environmantal Fesources 
may be taken initially ,without regard to the Administra-

, · ti ve Agency L3w, but no such action of the departrrent 
_ adversely affecting any person shall be final as to 

such person until such person has had the opportunity to 
appeal such action to the Envirornnental Hearing Board .•• 

Section 21.2 of the Board's rules, 25 Pa. Code §21.2,defines "action" as: 

Any order, decree, decision, detennination or ruling by 
the tepartrrent affecting personal or property rights, 
privileges, inmunities, duties, liabilities or c:bligations 
of any person. • . 

It is well established that in the absence of DER "action", as defined 

above, the Board is without jurisdiction. Gateway Coal Conpany v. DER, 41 Pa. 

Crwlth. 442, 399 A.2d 802 (1979); Stmbeam Coal Co.rp. v. DER, 8 Pa. Orwlth. 622, 

304 A.2d 169 (1973). 'Ihe Board, however, has been willing to consider the 

argment that where DER fails to take action for an extended period of time, 
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under circumstances where it has a duty to act, this failure to act at some point 

must be tenned a refusal to act affecting rights, duties, liabilities and the 

like, and thereby oonstituting an appealable action. William Fiore v. DER, 

1984 EHB 790 (Opinion dated September 6, 1984). 

DER' s duty to act upon an application for a bond release is established 

by the following provision of the Surface Mining Conservation and :Eeclarnation Act: 

'lhe applicant shall give public notice of every 
application for a p:nni t or bond release under 
this act in a newspaper of general circulation, 
published in the locality where the penni t is 
applied for, once a week for four consecutive 
weeks. • • In all cases involving surface ooal 
mining operations, any person having an interest 
which .is or may be adversely affected shall have 
the right to file written objections to the 
proposed penni t application or bond release within 
thirty (30) days after the last publication of the 
above notice which shall conclude the public com­
nent period. Such objections shall i.rrm=diately 
be transmitted to the applicant by the departrrent. 

· If written objections are filed and an infonna.l· 
oonference or a public hearing requested within 
the public oornren.t period, the department shall 
then hold an infonnal oonference or a pub lie hearing 
in the locality of the surface mining operation~ 
In the case of bond release applications, such 
hearings or conferences shall be held within 
thircy ( 30) days from. the date of :request for such 
hearings or conferences: . Provided, havever, that 
all requests for such hearings or conferences that 
are filed prior to the tenth day follaving the final 
date of publication shall have a constructive date 
of fiJing as of the tenth day following the final 
date of publication of such notice. 'Ihe departrrent 
shall noti:fy the applicant of its decision within 
thirty (30) days of such hearing or oonference. If 
there has been no conference or hearing, the depart­
rrent shall noti the a licant for a bond release of 
its decision within sixty 60 days of the date of 
the filing of the application. 
52 P.S. §1396.4(b) (emphasis added).l 

1. 'Ihe qmted language has been a portion of the Surface Mining Conservation 
and :Eeclamation Act since at least October 10, 1980. 
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'Ihe underscored language of section 1396.4 (b) apparently con~lates that DER 

will reach a decision on an application for bond release within a specific time 

period. No such duty would arise, however, unless the applicant had corrplied 

with the procedural :requirenents, e.g., ptblication in a local newspaper, set 

forth in that section of the .Act. In addition, 25 Pa. Code §86.171 specifies 

certain :requirenents which must be net in order for a mine cperator to cbtain 

release of bands . 

'Ihe record before us is devoid of allegations2 concerning appellant's 

cnnpliance with these procedw:al prerequisites to bond release. Appellant has 

not alleged that it applied for bond ·release (and if so, when this occur.:r:ed) ,that 

it published the fact of sudl application in a local newspaper for the requisite 

period of tine, or that all of the .requirerrents of § 86 .171 have been net. In 
. . 

addition, there has been no, statement made cnncerning whether or not objections 

were filed or an infonnal conference or a public hearing was requested by a party 

pw:suai;t to §1396.4 (b), supra. (This latter fact would be relevant to a ceter-
.,,,,; 

rnination of the period of tiire within which DER was to notify the applicant of its 

decision on the bond release.) Consequently, we are unable to dete:i:mine whether 

DER actually was under a duty to act concerning release of appellant's bonds. 

If it was not, then we cannot deem its failure to take such action to be appealable" 

On the other hand if appellant has fulfilled all of the r~rerrents specified 

in §1396 .4 (b) and 25 Pa. Core ~86 .171, and the tirre periods for a DER decision set 

forth in §1396.4(b) have elapsed we would be willing to consider the possibility 

2. For present pw:poses, we are treating DER's M::>tion to Dismiss as a M::>tion for 
Judgrrent on the Pleadings. Pa.R.C.P. 1034. In ruling upon such a notion the 
Board cannot rule upon issues of fact [G::>odrich Amran §1034 (a) :1] and Im.Et accept 
as trt.:e, for pw:poses of such ruling, the allegations of the non-rroving party. 
[Goodrich Arnran §1034(b) :1] 
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that DER's failure to reach a decision on the reqrested bond release has becorre 

an appealable action. 'Iherefo:re, we defer our. ~ng upon DER's motion to dismiss 

pending receipt of an amended Notice of Appeal from appellant, as authorized by 

the accompanying order. 

ORDER 

WHEREFORE, this 25th day of April, 1986 it is ordered that: 

1. 'lhe Board's ruling upon DER' s Z.Otion to Dismiss is deferred for 

the present. 

2c Appellant is hereby granted leave to arcend its Notice of Appeal to 

supply, if possible, the factual allegations which the Board, in the foregoing 

opinion, has noted are lacking. Said arreneed Notice of Appeal must be filed 

within blenty days of this date. DER will havcl 15 days to arrend its Motion to 

. Dismiss in the light of Appellant's aneneed Notice of Appeal. 'Ihe Board will rule 

upon DER' s r-Dtian to Dismiss as soon as possible after the above deadlines have 

passed. 

DATED: April 25, 1986 
oc: Bureau of Litigation 

Fbr Appellant: 
leo M. Stepanian, Esq., Butler, PA 

Fbr the Corrm:mwealth, DER: 

ENVIroNMENTAL HEARING BOARD 

Tirrothy J. Bergere, Fsq. , Western Region 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRON:\1ENTAL HEARING BOARD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PENNSYLVANIA 17101 

(717) 787-3483 

RIGHT OF 'WAY PAVING CDMPANY, INC. 

. v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

Synopsis 

. Docket No. 86-079-G 

Issued April 25, 1986 

· 'Ihe petition to intervene filed in this appeal by the surety on the bo~ds 

which DER has forfeited is denied for the present. '!he surety, however, is granted 

leave to file an amended petition which satisfies the requirements of 25 Pa. Core 

§21.62 (a). 

oPINION 

en Januacy 14, 1986 DER sent Right of Way ("row") a certified letter declaring 

its intenticn to forfeit Surety Bond 2453829, because of RCW's alleged violations 

of the Surface Mining Conservation and Reclamation Act, 52 P.S.l396.1 et seq. 'Ihe 

bond had been posted by row as part of its surface mining penn:i.t applications, under 

Mine Drainage Penni t 32 75SM21 and mining permit 1382-1, for surface mining in Fallow-

field To.vnship, Washingtcn County. '!he Arrerican Insurance Co. ("AIC"), the surety 

. on the aforementioned bond, also .received certified mail notification of the 

intended forfei tu.re. 

rov filed a tirrely appeal of DER's forfeiture letter, at the above-captioned 
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docket nunber. AIC also appealed the forfeiture letter, in a separate appeal 

docketed at 86-106-G. That appeal was untirrely, however, and has been dismissed 

by an Order of this Board dated April 4, 1986. Prior to that dismissal, in an 

answer to Rule to ShaN cause why its appeal at 86-106-G should not be dismissed 

as untinely, AIC petitioned to intervene in the instant 86-079.:..G appeal. row has 

not objected to this reqrest to intervene; DER has objected. All other parties in 

this 86-0 79-G appeal having responded, now shall rule on AIC' s intervention request. 

Petitions to intervene in acticns before this Board are governed by 25 

Pa. Code §21.62, and by the provisions of 1 Pa. Code Olapter 35 which supplement 

§21. 62 [see §21. 62 (e) ] • 'Ihe intervention requirements spelled out by these rules 

are similar to, but not identical with, the criteria for intervention in civil 

actions before the Pennsylvania Courts, as prescribed by Pa.R.C.P. Rule 2327. 

Pa.R.C.P. Rule 2327 reads: 

Rule 232 7. Who May . Intervene 
At any tirre during the pendency of an action, a 
person not a party thereto shall be per:rni tted to 
intervene therein, subject to these rules if ••. 

(3) such person could have joined as an original 
party in the action or could have been joined 
therein; 

Under Pa.R.C.P. 1 therefore, a person may intervene in a civil suit filed by another 

part¥, even though such person could have filed the .suit hiiiBelf but chc:se not to 

do so. Neither 25 Pa. Code §21. 62 nor the sections of 1 Pa. Code Olapter 35 to 

which §21.62 refers contain language like Rule 2327(3) quoted supra, explicitly 

penni tting intervention by a person who could have been an original party. It is 

our belief, however, that if anything our rules are intended to be rrore permissive 

of intervention than the Rules of Civil Procedure. 'Ihis belief stems from the 

nature of administrative proceedings, which are expected to be less fonnal than 
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civil court proceedings and fran a careful corrparison between our rules and Pa. 

R. c. P. Rule 232 7. For e:xarrq;>le, our rule §21. 62 (c) states: 

(c) The Board shall not deny the right to intervene 
on the basis that the proposed intervenor aces not 
have a proprietary interest affected by the action 
appealed. 

§21.62 (c), which rreans that intervention cannot be denied on the grounds that the 

would-be intez:venor would not have had standing to appeal in his arm right, has 

no counte:rpart in Rule 2327. 

We conclude, therefore, that DER' s main objection to AIC' s intervention-

namely that AIC by intervening is attenpting to circumvent its original failure to 

tirrely appeal the Januacy 14, 19 86 forfei tu:re letter - lacks rreri t. Whether or not 

AIC took advantage of its original right to appeal should not affect our decision 

about its right to intervene. On the other hand, "We agree with DER that inter­

vention cannot be employed to cbviate the deserved consequences of failure to file 

a tirrely appeal. For masons ~lained infra, we presently defer a ruling on AIC' s 

request to intervene. But "We ncm do state that AIC' s intervention, if allowed, 

definitely will be in a capacity swordinate to that of the appellant row, consistent 

with Pa.R.C.P. Rule 2329 (1) and pertinent inte.z:preti.ve court decisions. In addition, 

the Board will suitably prescribe the tentB and condi ti.ons of intervention, as per 

25 Pa. Cbde §21.62(b). 

Tuming now to AIC's stated grounds for intervention, "We agree with DER 

that those grounds are insufficient under §21.62 (a). In particular, AIC has not 

presented a satisfacto:ry statement of the reasons why its interests in this appeal 

will not be adequately represented by row, with whom-- on first sight - AIC's 

interests seem to carpletely coincide. AIC' s only assertion in this regard, in 

paragraph 4 (C) of its request for interventi..rn, is: 
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(C) While the interest of the American Insurance 
Conpany is in many ways similar to Right of Way 
Paving Corrpany, Inc. , its (sic ) is not the sarre 
and cannot fully be protected by Right of Way 
Paving Company, Inc. 

'Ihis assertion cbviously is purely conclusm:y and is othe:r:wise totally unin-

fo:t:reati ve. 

Nevertheless, because we recognize the possibility that .AIC' s interests 

really may be inadequately protected by RCW, and because this Board consistently 

atterrpts to interpret its rules in accordance with the instruction of 1 Pa. Code 

§31.2, we shall give AIC an Opportunity to amend- and if possible irrprove-

its reqtest for intervention before finally ruling on that reqtest. 

ORDER 

WHEREFORE, etc., it is ordered that .AIC, if it wishes, may file an 

arrended :petition for leave to intervene, consistent with the requirements of 25 

Pa. Code §21.62, within 10 days of the date of this Order. DER shall file renewed 

cbjectians, if any, to AIC' s intervention within 10 days after receipt of .AIC' s 

arrended petition. 'Ihe Board will rule on .AIC' s petition as soon as possible after 

the due date of DER's renewed objections. In the neanti.rre, RCW's and DER's pre-

hearing rrem:::>randa in the above-captioned appeal remain · due as previously scheduled. 

DATED: April 25, 1986 
cc: Bureau of Litigation 

For Ap:pellant: 

ENVIroNMENTAL HEARING BOARD 

Gregg M. Ibsen, Esq. , IDSEN & .MAHFOOD, Pittsburgh 
For the Corrmonweal th, DER 

Joseph K. :Eeinh.art, Esq. , Western Region 
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MAXIN£ WOEL.F"L.ING, CHAIRMAN 

EOWARO GER.JUOY, MEMBER 

BELL COAL COMPANY 

COMMONWEALTH OF PENNSYL.VANIA 

ENVIRONMENTAL. HEARING BOARO 
ZZI NORTH SEC:ONO STREET 

THIRO FL.OOR 
HARRISBURG, PENNSYL.VANIA 17101 

17171 787-3483 

: 

M. OIANE SMITH 
SCCIIIICTA•Y TO TME 8CAI!Ii0 

v. Docket No. 85-257-W 
Issued: April 28, 1986 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RP'S>URCF.S 

OPINION AND ORDER 

Synopsis 

This is an appeal of a compliance order issued by the Department of· 

Environmental Resources ("Department") to the appellant pursuant to the Clean 

Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 

et seq. (the Clean Streams Law"); the Coal Refuse Disposal Control Act, the 

Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. §30.51 et seq. (the 

Coal Refuse Disposal Control Act"); the Surface Mining Cpnservation and 

Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. 

§1396.1 ~ seq. ("the S~rface Mining Conservation and Reclamation Act"); and 

§1917-A of the Administrative Code, the Act of April 9, 1929, P.L. 177, as 

amended, 71 P.S. §510-17 ("the Administrative Code"). The Department's motion 

to dismiss the appeal is granted because the appeal was not timely filed in 

accordance with 25 Pa. Code §21.52. 
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OPINION 

The Department, in a compliance order dated May 17, 1985, directed the 

appellant, Bell Coal Co., to cease operations on Permit 7275SM131667M049 

because of Bell's failure to comply with a May 10, 1985 compliance order 

relating to the same site. The order was issued pursuant to §§5, 316, 402, 

and 610 of the Clean Streams Law, §§4.2 and 4.3 of the Surface Mining 

Conservation and Reclamation Act, §§3.1 and 9 of the Coal Refuse Di~posal 

Control Act, and §1917-A of the Administrative Code. A Notice of Appeal 

challenging the May 17, 1985, compliance order was filed with the Board and 

docketed as a skeleton appeal on June 21, 1985. The Notice of Appeal 

indicated that Bell Coal Co. received the Department's compliance order on 

May 20, 1985. The appeal was perfected on June 28, 1985. The Department, in 

a motion filed December l8, 1985, has requested the Board to dismiss the 

appeal as untimely filed. The Board notified appellant of the Department's 

Motion to Dismiss and informed it, in a letter dated December 19, 1985, that 

it must respond to the Department's motion on or before January 8, 1986. The 

Board has not received a response from Appellant. 

Rule 21.52 of the Board's rules of practice and procedure provides that 

the jurisdiction of the Board does not attach to an appeal from an action of 

the Department unless the appeal is filed with the Board within 30 days after 

the appellant has received written notice of the Department's action. The 

Commonwealth Court, in a line of cases beginning with Rostosky v. Comm. of 

Pa., DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976), has held that the failure 

to timely file an· appeal in accordance with the Board's regulations deprives 

the Board of jurisdiction to hear an appeal. 

In the matter before the Board, Bell Coal Co. has stated that it 

received the Department's May 17, 1985 compliance order on May 20, 1985. Its 
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appeal was filed on June 21, 1985, thirty-two (32) days after it had received 

written notice of the compliance order.l Since Appellant did not file its 

appeal with the Board within the mandated appeal period, this Board is 

without jurisdiction to hear it, and the appeal must be dismissed. Edward W. 

Beedle v. DER, EHB Docket No. 85-512-W, Opinion and Order issued February 14, 

1986.) 

ORDER 

AND NOW, this 28th day of April, 1986, it is ordered that the 

Department's motion to dismiss this appeal is granted, and the appeal of Bell 

Coal Co. is dismissed. 

cc: Bureau of Litigation 

For the Commonwealth: 
John Wilmer, Esq./Eastern 

For the Appellant: 
Anthony Kovalchick, Owner 
Bell Coal Company 

DATED: April 28, 1986 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

idn~:;~ 

1 In its Motion to Dismiss the Department alleges that Bell Coal Co. noted 
on a certified mail receipt that the order was received on May 21, 1985. A 
copy of the certified mail receipt was not attached to the motion. The Board 
has no proof of this receipt, but even if May 21, 1985 is the date of notice, 
the appeal is still untimely. 
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MAXINE WOE:LF'LING, CHAIRMAN 

EDWARD GE:R.JUOY, MEMBER 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING SOARO 
ZZI NORTH SE:C:ONO STRE:ii:T 

TMIRO FLOOR 
HARRISBURG, PENNSYLVANIA 1?'101 

17171 787-348.3 

PI'rt"SBO.RGB COAL .AND COKE. INC. . . 
v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPAR'l'MENT OF ENVIRONMENTAL RESOURCES 

and 
VICO. INC. • Pennittee 

and 
STANDARD AGGREGATFS. INC. , Intervenor 

: 

: 

EHB Docket No. 85-430-W 

Issued: April 29, 1986 

OPINION AND ORDER SUR 
PE'fi'riON FOR SUPERSEDEAS 

Synopsis: 

A petition for supersedeas is denied because there is little 

M. CHANE: SMITH 
SECRETARY TO TMC BOA"C 

likelihood of success on the merits. The Department's amendment of a mining 

permit to conform it to the terms and conditions of the mine drainage permit 

issued for the same operation merely corrects a clerical error. Because the 

correction is not a substantive modification of the permit, it was not 

subject to the provisions of a subsequently enacted statute. 

OPINION 

Pittsburgh Coal and Coke, Inc. initiated this matter by the filing 

of a Notice of Appeal with the Board on October 17, 1985. The notice of 

appeal challenged the Department's September 24, 1985 letter to Leonard 

Stephens of Pittsburgh Coal and Coke informing him that the Department had 

corrected Mining Permit 30206-26800401-01-0 ("the mining permit"), which had 

been issued to VICO, Inc. to conduct noncoal surface mining at a site in 
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Georges Township, Fayette County, commonly known as the Laurel Quarry • 
... 

Pittsburgh Coal and Coke owns a' portion of the property encompassed by Mine 

Drainage Permit No. 26800401 ("the mine drainage permit") and the mining 

permit. The Department's stated reason for the correction was to conform the 

mining permit to the provisions of the mine drainage permit which authorized 

terrace backfilling as the means of reclamation. Pittsburgh Coal and Coke 

alleged that, in issuing the corrected mining permit, the Department had 

disregarded various procedural and substantive requirements in the Clean 

Streams Law, the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 

~ seg. ("the Clean Streams Law") and the Non-Coal Surface Mining 

Conservation and Reclamation Act, the Act of December 19, 1984, P.L. 1093, 52 

P.S. §3301 ~ seg. ("the Noncoal Act"). A Petition for Supersedeas was filed 

with the Board on October 24, 1985. 

On November 12, 1985, Standard Aggregates, Inc., which is presently 

conducting mining at the Laurel Quarry, filed a Petition to Intervene with 

the Board. The petition was amended on November 21, 1985, and intervention 

was grant!ed by the Board in an order dated November 26, 1985. Shippingport 

Sand and Gravel and VICO, Inc. entered into an agreement dated December 27, 

1984, effective January 1, 1985,1 regarding the operation of the Laurel 

Quarry. Shippingport Sand and Gravel was obligated by the agreement to 

reclaim the Laurel Quarry in accordance with all applicable regulatory 

requirements. The name of Shippingport Sand and Gravel was changed to 

Standard Aggregates, Inc. in 1985; Standard Aggregates, Inc. is a subsidiary 

of Duquesne Slag. 

A supersedeas hearing was held on December 5, 1985, and briefs were 

1 The dates on the Board's copy of the agreement are nearly illegible. 
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filed by the parties after receipt of the hearing transcript. A motion to 

dismiss,was filed by Standard Aggregates on March 10, 1986, and joined in by 

VICO, Inc. on March 10, 1986.2 By order dated April 16, 1986, supersedeas 

was denied, with an opinion to follow. This opinion is a confirmation of that 

order of denial. 

Rule 21.78(a) of the Board's rules of practice and procedure sets 

forth the standards governing the denial or grant of a supersedeas: 

§21. 78. Circumstances affecting grant or denial. 
(a) The circumstances under which a super­

sedeas shall be granted, as well as the criteria 
for the grant or denial of a supersedeas, are 
matters of substantive common law. As a general 
matter, the Board will interpret said substantive 
common law as requiring consideration of the fol­
lowing factors: 

(1) Irreparable harm to the petitioner. 
(2) The likelihood of the petitioner's pre­

vailing on the merits. 
(3) The likelihood of injury to the public. 

A party seeking a supersedeas must satisfy all three standards enumerated in 

Rule 21.78(a). Carroll Township Authority v. DER, 1983 EHB 239, 240. 

However, it is not necessary to determine whether petitioner will suffer 

irreparable harm or whether injury to the public will occur if the Department 

had no underlying authority to take the action at issue before the Board. 

WABO Coal Company v. DER, EHB Docket No. 85-416-W (Opinion and Order issued 

January 24, 1986). 

The parties to this appeal have strongly divergent views as to the 

nature of the Department action before the Board. The Permittee, Intervenor, 

and the Department are of the view that the action was nothing more than the 

correction of a clerical error, a purely ministerial act by the Department. 

Appellant, on the other hand, advances the proposition that the action was a 

2 That motion will be dealt with in a separate Opinion and Order. 

373 



substantive modification of the mining permit and, as such, is subject to the 

provisi~ns of the Noncoal Act.3 In particular, because terracing is the 

restoration me~4od authorized by the correction, §7(c)(2) of the Noncoal Act 

would require the consent of the landowner, which is, in this case, the 

Appellant. Public notice of the modification would have to be given in 

accordance with §10 of the Noncoal Act, and the Department would be required, 

under §8, to determine whether the permittee or any related party was in 

violation. 4 

The Permittee and the Intervenor contend that the Noncoal Act does 

not apply because §24 of the statute provides that "all orders, permits, 

licenses, decisions, and actions of the Department ... under the Surface 

Mining Act remain in effect" ..• until modified, repealed, suspended, 

superseded, or otherwise·changed •.. "under the Noncoal Act. They further 

recomme~d that this was not a modification pursuant to the Noncoa1 Act. 5 

The Board is hesitant to impose the strained interpretation of the 

Departme~t 1 s action being urged by Appellant. While the Board cannot condone 

sloppy or negligent administration of a program, it must, under the facts 

presented herein, view the Department action as a correction of a clerical 

error, a mere ministerial act. If we did otherwise, permittees, through no 

fault of their own, would be subjected to complex procedures for the 

3 Prior to the enactment of the Noncoal Act, surface noncoal m~n~ng was 
regulated pursuant to the Surface Mining Conservation and Reclamation Act, the 
Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1 et seg. ("the 
Surface Mining Act"). 

4 If the correction is deemed substantive, but the Noncoal Act is deemed 
inapplicable, a similar requirement is imposed under the Surface Mining Act. 

5 They urge that no action can be taken under the Noncoal Act until rules 
and regulations are prolulgated, but that issue need not be decided in this 
context. 
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rectification of minor and inconsequential errors, thereby suffering losses 

in resources and efficiency. No environmental protection purpose would be 

served, either, and Department resources would be diverted away from more 

serious matters. This conclusion in this matter is supported by several 

considerations. 

The Mine Drainage permit issued in this instance unambiguously 

provided for terracing as the method of restoration. Special condition 4 

states: 

This permit is approved for: 
a. ____ approximate original contour. 
b. x terrace 
c. water impoundment 
d. other (solid waste disposal sites) 

reclamation of the area affected by this operation. 
(Intervenor's Exhibit 1) 

The mine drainage permit; which was issued pursuant to §315 of the Clean 

Streams Law, regulates the operation of a mine from an overall hydrologic, 

hydrogeologic, and pollution standpoint. The physical operation of the mine 

and its manner of restoration directly affect the quality and quantity of 

surface and ground waters. The regulatory schemes under the Clean Streams 

Law and the Noncoal and Surface Mining Acts must be closely coordinated and 

fully consistent, both as a practical matter and by operation of statute. 

The mining permit changed by the Department was internally 

inconsistent. It provided that mining was to be performed in accordance with 

the terms and conditions of the mine drainage permit, which authorized 

terracing, yet, it also noted that restoration was to be to approximate 

original contour. The mine drainage and mining permits must be construed in 

pari materia. The mine drainage permit was issued on May 21, 1981, by T. P. 

Vayansky, as was the mining permit. Because the permits were issued on the 

same day by the same Department official and because the mining permit was 
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required by its own terms and conditions to be consistent with the mine 

drainage permit, we believe that the provision of the mining permit requiring 

restoration to approximate original contour was a clerical error and that 

correction of the error did not subject the permittee to the Noncoal Act. 

We have been unable to discover any case law directly on point. 

However, we believe that Boyd v., St. Bd. of Osteopathic Examiners, 12 

Pa.Cmwlth 620, 317 A.2d 307 (1974) may be apposite. In Boyd, a doctor of 

osteopathy whose license was suspended alleged that his suspension was 

improper because the Board hearing his case was comprised of seven doctors of 

osteopathy. The relevant statute required that the Board be comprised of two 

medical doctors and five doctors of osteopathy. Two of the doctors on the 

Board were, through a clerical error, incorrectly identified as doctors of 

osteopathy, when they were, in fact, medical doctors. Commonwealth Court 

held that: 

It is clear that a clerical error which 
does not prejudicially affect a complainant 
cannot be the basis of a reversible error. 
Sharp's Convalescent Home v. Department of 
Public Welfare, 7 Pa.Commonwealth Ct. 623, 
300 A.2d 909 (1973). And it is equally 
clear here that the clerical error did not 
change the fact that the composition of the 
Board met all legal requirements. 

12 Pa.Cmwlth Ct. at 625-626, 317 A.2d at 309-310. 

Here, we cannot conclude that there was any prejudicial effect on Appellant 

from the Department's action. Appellant was approached by the Permittee in 

1980 for the purpose of obtaining landowner consent for the proposed 

operation. Appellant, through its representatives and agents, has been on 

the site several times between .1982 and 1985 and certainly should have been 

aware of the nature of the ope~at~on and the type of reclamation being 
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employed. And, Appellant, as landowner, has been regularly receiving 

' royalties from the operation. 

Because the Department's action is the mere correction of a 

clerical error in a permit issued pursuant to the Surface Mining Act, it was 

not subject to the Noncoal Act. Thus, there is little likelihood that 

Appellant will succeed on th merits of its argument and it is unnecessary to 

address harm to the Appellant or injury to the public. 

ORDER 

AND NOW, this 29.th. day of April , 1986, it is ordered that 

the Board's order of April 16, 1986 is affirmed, and Appellant's Petition for 

Supersedeas is denied. 

DATED: April 29., 19_86 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Coumonwealth, DER: 
Joseph K. Reinhart, Esq. 
Western Region 

For Appellant: 
Robert P. Ging, Jr., Esq. 
Pittsburgh, PA 

For VICO, Inc.: 
William M. Radcliff, Esq. 
Uniontown, PA 

For Standard Aggregates, Inc.: 
Gregg M. Rosen, Esq. 
Pittsburgh, PA 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 
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MAXIN 0: WOEL.F"L.I NG, CHAIRMAN 

EOWAF!O GER.JUOY, MEMSE:R 

COMMONWEAL.TH OF PENNSYL.VANIA 

ENVIRONMENTAL. HEARING BOA.RO 
.221 NORTH SE:CONO STRE:iO:T 

TMIRO F'L.OOR 
HARRISBURG, PE:NNSYI..VANIA 17101 

1717) 787-.348.3. 

SCHEJ.LSBURG BOROUGH COUNCll. 
and OWEN SAYLOR 

v •. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RFSOURCES 

EBB Docket No. 85-526-W 

Issued: 11ay 1, 1986 

OPINION AND ORDER 
Synopsis: 

M. DIANE SMITH 
SECI=ICTA..V TO TM£ 80AIII0 

This is an app~al of the Department of Environmental Resources' 

("Department") disapproval of a proposed revision to the Schellsburg 

Borough's official plan submitted pursuant to the provisions of the 

Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L.(l965) 

1535, as amended, 35 P.S. §750.1 ~ seg. ("the Sewage Facilities Act"). The 

appeal is dismissed as untimely because, although the Department received a 

copy of the appeal within the 30 day appeal period, the appeal was not filed 

with the Board within that period. 

OPINION 

The Department, in a letter dated August 20, 1985, disapproved a 

proposed revision to the Schellsburg Borough Sewage Facility Plan which would 

have accommodated a small-flow discharge system on property in the borough 

owned by Owen Saylor. The disapproval was issued pursuant to §5 of the 

Pennsylvania Sewage Facilities Act and the rules and regulations adopted 

thereunder at 25 Pa.Code §71.16. A Notice of Appeal seeking review of the 
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disapproval was filed with the Board on December 5, 1985 by Schellsburg 

Borough Council and Owen Saylor. The Notice of Appeal indicated that 

Appellants had received notice of the Department action on or about August 20, 

1985. The transmittal letter accompanying the appeal stated that a copy of 

the appeal had been received by the Department's Bureau of Litigation on 

September 19, 1985. By motion filed April 3, 1986, the Department requested 

the Board to dismiss the appeal as untimely filed. Appellants responded to 

the motion on April 16, 1986. 

Rule 21.52(a) of the Board's rules of practice and procedure 

provides that jurisdiction of the Board to hear an appeal shall not attach 

unless "the appeal is in writing and it is filed with the Board within 30 

days after the party appellant has received written notice of such action. 

The mailing of a Notice of Appeal to the Department within the appeal period 

prescribed by Rule 21.52(a) is not sufficien~ to confer jurisdiction.upon the 

Board to hear an appeal. Hillcrest Construction, Inc. v. DER, 1984 EHB 663. 

The Board is independent from the Department in everything except budgetary 

matters. See §503 of the Administrative Code, the Act of April 9, 1929, P.L. 

177, as amended 71 P.S. §183. 

It is Appellant's responsibility to assure that the Notice of 

Appeal is filed with the Board within the appeal period. Because the appeal 

in this matter was not filed with the Board until over three months after the 

appeal period had expired and Appellants have alleged no facts warranting the 

grant of an appeal ~ pro ~' this appeal must be dismissed as untimely 

filed. 
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AND NOW, this 1st day of May 1986, it is ordered that the 

Department's motion to dismiss this appeal is granted, and the appeal of the 

Schellsburg Borough Council and Owen Saylor is dismissed. 

DATED: May 1, 19_86 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the Commonwealth,. DER: 
George Jugovic, Jr., .Esq. 
Central Region 

For Appellant: 
Donley C. Logue, Jr., Esq. 
Bedford, PA 

ENVIRONMENTAL HEARiNG BoARD 

ma;"~ w~ 
MAXINE WOELFLING,. CHAIRMAN 

[L_;~ 
EDWARD GERJUOY~ 
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MAXI~! 1: WOE:L.FI..ING, C:I-IAIRMAN 

E:DWARO GER.JUOY, MEM SER 

COMMONWEALTH OF PENNSYLVANIA 

~NVIRONM~NTAL HEARING SOARO 
221 NORTH SE:CONC STR&:i:T 

THIRD FI..OOR 
HARRISBURG, I"ENNSYI..VANIA 17101 

C717l 787-3483 

. . . . 

1\11. DIANE; SMITH 
SECMCTA., TO TM£ llOAFfO 

v. : Docket No. 83-081-K 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. . 
: 

OPINION AND ORDER 

Synopsis 

Issued: May 11 1986 

The Board's rule, 25 Pa. Code §2l.lll(a) allows parties to conduct 

discovery without leave ?f the Board for a period of 60 days after the filing 

of an appeal. The Board is relatively quick to grant reasonable·e~tensi~ns. 

However, after a period of three years, some significant new development 

would be needed to cause the Board to reopen discovery. 

OPINION 

The above-captioned appeal was filed on April 28, 1983. George and 

Barbara Capwell (Appellants) are appealing the denial by the Department of 

Environmental Resources (DER) of their application for a permit to construct 

and maintain a solid-fill stationary dock along Quaker Lake in Silver Lake 
~ 

Township, Susquehanna County. On January 29, 1986, DER petitioned this Board 

for allowance of discovery. On March 3, 1986, Appellants moved to have said 

petition denied. The Board here grants Appellants' motion and denies DER's 

petition for discovery. 

The Board's rule, 25 Pa. Code §2l.lll(a), permits parties to conduct 

discovery without leave of the Board for a period of 60 days after the filing 
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of an appeal. The Board has been relatively quick to grant reasonable 

extensions to·the allotted discovery period where sufficient cause is shown 

by the~equesting party. In the present situation, DER is requesting leave 

for further discovery almost three years after the discovery period expired. 

This request for discovery was made despite DER's explicit statemen~s in 

letters to the Board dated February 24, 1984 and August 21, ·1985 that it was 

then ready to proceed with this matter. Barring some significant new 

development, three years should not be needed to complete discovery. 

Inasmuch as no compelling reason has been presented to allow discovery at 

this late date and because there has already been an almost three-year delay 

in bringing this appeal to a hearing, DER's petition for discovery is denied. 

AND NOW, this 1st day of May, 

discovery is denied. 

cc: Bureau of Litigation 

For the Commonwealth: 
Winifred M. Prendergast, Esq • 

. Central Region 

For Appellant: 
George and Barbara Capwell 
Brackney, PA 

DATED: May 1, 1986 

ORDER 

1986, DER's petition for allowance of 

ENVIRONMENTAL HEARING BOARD. 

MAXINE WOELFLING, CHAIRMAN 
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DELTA MINJNG, JNC. 

. v. 

CO/'•IMONWEALTH OF PENNSYLVANIA 

ENVIRON~fENTAL HEARING BOARD 

221 NORTH SECOND STREET 
THIRD FLOOR 

H.~RRISBURG, PENNSYLVANIA 17101 
(717) 787-3483 

Docket No. 85-484-G 

Issued: May 1, 1986 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPJNION AND ORDER 

Synopsis 

'Ihis appeal of DER' s denial of a surface mining permit is dismissed; the 

appeal was not filed within thirty days of the date upon which appellant received 

notice of the DER action and therefore the Board lacks jurisdicti.on.25 Pa .. Code 

§2L52 (a); Rostosky v. DER, 26 Pa. Orwlth. 478, 364 A.2d 761 (1.976). 

Appellant•"s service of the Notice of Appeal upcn the DER Bureau of Li ti.gation 

instead of filing the appeal with the Board will not jmtify the alla.vance of the 

appeal ~ pro tunc. 'Ihe Notice of Appeal fOJ:In is not misleading. only a break-
r: 

dc:Mn in the p:rocedures of the Board will result in the grant of permission to appeal 

Ooinion 

'Ihis appeal of DER' s denial of appellant's surface mining penni t application 

was filed with the Board on Noverrber 4, 1.9 85. 'lhe Notice of Appeal states that 
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appellant received notice of the denial on Septerrber 30, 1985. 'Ihe Board's 

rules, 25 Pa. Code §21.52 (a) provide that "jurisdiction of the Board shall 

not attach to an appeal tmless the appeal . • . is filed with the Board within 

thirty days after the party appellant has recei~d written notice of such action." 

Accordingly, on Februai:y 21, 19 86, the Board ordered appellant to show cause why 

the appeal should not be dismissed as untirrely. 

In its response to the Board's order appellant ar~, first, that the 

thirty day rule for the filing of appeals is a statute of limitations 'Which can 

be tolled and not a jurisdictional limit on the right to appeal. Appellant 

reliesupon the following provision of the Surface Mining Conservation and Rec-

lamation Act, 52 P.S. §1396.4(b) ("SMCRA"): 

The applicant, operator, or any person having an interest 
'Which is or may be adversely affected by an action of the 
departnent to grant or deny a pennit or to release or 
deny rel~ase of a bond and 'Who participated in an inf<?rmal 
hearing held pursuant to this subsection or filed written 
objections before the close of the public comrent period, 
may proceed to lodge an appeal with the Environrrental 
Hearing Board in the manner provided by law • 

Appellant contends that since section 4 (b), supra, establishes no tine 

limit for taking an appeal from the denial of a penni t, the Board should allav 

this appeal despite the fact that it was filed rcore than thirty days after 

appellant received the permit denial. 
~ 

'lhis argunent ignores the fact that secticn 4 (b) requires that a party 

file the appeal "in the nanner provided by law." Appeals from actions of DER 

are governed by section 1921-A of the Administrative Code, 71 P.S. §510-21, 

which provides : 

(a) the Envirormental. Heari n.g Board shaU have the power 
and its duties shall be to hold hearings and issue ad­
judications under the provisions of the act of June 4, 1945 
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(P.L. 1388), known as the "Administrative Agency Iaw" on 
any order, penni t, lirense or decision of the I:Spartrrent 
of Environrrental Resourres. 

'Ihe Envirornrental Quality Board has established the thirty day appeal 

period set fOrth in 25 Pa. Code §21.52 (a) pursuant to the statuto:cy authority 

of section 510,...21 (a) supra. See Rostosky v. DER, 26 Pa. Crcwlth. 478, 364 A.2d 

761, 763, n.4 (1976). Contra:cy to appellant's assertion that this thirty day 

filing requi.renent is not a prerequi.si te to the Board's jurisdiction, the 

court in Rostosky held: 

Where a statute has fi::xed the tine within which an 
appeal may be taken, we cannot extend such tirre as 
a matter of indulgence ••. Here the tine was es­
tablished by regulations promulgated pursuant to 
statute [7], P.S. §510-2l(e)] rather than by a 
statute itself. Hc:Mever, a regulation so promul­
gated has the forre o::j: law and is binding as a 
statute on a reviewing court. • • 'Ihe mtineliness 
of the filing· depriVes the Board of jurisdiction. 
364 A.2d at 763. (enphasis added). 

As the above quote makes clear, where the appellant has not filed its appeal 

within the thirty day period prescribed by 25 Pa. Code §21. 52 (a) , the Board has 

no discretion to extend the period and exercise jurisdiction over the case. 

Where the unti.maly filing is a oonsequence of a b:teakdam in 

the Board's procedures, hCMever, the appeal may be allovved ~pro tunc. . . ,. 
Petri.cca v. IJER, 1984 EHB 519 (Opinion dated Januai:y 13, 1984). Appellant's 

second a.rgunent is that the Board's Notice of Appeal fonn misled him into 

believing that service of the Notice of. Appeal upon the DER Bureau of 

Litigation would suffice to rreet the requirerrents of 25 Pa. Code §21.52 (a), 

and that this constitutes a deficiency of the sort which would justify the 

allavance of an appeal ~ pro tmc. 'Ihis argurrent is wi. thout merit. 
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'Ihe Board's Notice of Appeal fonn bears the follCMing stat.ement irnrrediately 

belCM the Board's address which appears at the top center portion of the form: 

lmy party desiring to appeal any action of the 
Depart:nent of Environmental Fssources must file 
its Appeal wi. th this Board at the above address 
within thirty days from date of receipt of noti­
fication of the Action. 

'llie quoted instruction appears as the first line on the Notice of Appeal fonn; 

the underscored portion is printed on the fonn in italics. 'Ihe last paragraph 

of the Notice of Appeal fonn lists the entities for whom a ~ of the appeal 

must be sent, one of whom is DER's Bureau of Litigation (enphasis added). 'Ihe 

clear reference to a copy, of which the Bureau of Litigation is not the sole 

recipien~ taken together with the italicized first line of the Notice of Appeal 

fonn, does not pennit the conclusion that the fonn is misleading. 'Ihe Board has 

he;ld that where the appeal fonn provides the Board's correct address, an appellant 

who mai;Ls the Notice of Appeal to the Bureau of Litigation and not to the Board 

cannot a:>nplain that the untinely filing was caused by the Board's procedures; 
,.," 
''"' 

under such circumstances an appeal nunc pro tunc will not be penni tted. Fuel 

Transportation eonpany, Inc. v. DER, EHB Docket No. 85-360-M (November 13, 1985). 

Finally, appellant contends that since DER has not conplained that the 

appeal is untircely, the Board lacks aut:hori ty to dismiss this appeal ~ sponte. 

It is elenentaJ:y hornbook law that any tribunal has the authority to raise 

questions going to the basis for its jurisdiction over a case. If the Board lacks 

jurisdiction over a given appeal, any relief which it might grant would be subject 

to collateral attack in a subsequent proceeding. 'llius, it is in the interest of 

all parties to have the jurisdictional issues raised by the Board, even when 

they are not raised by opposing a:>unsel. 
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ORDER 

WHEREFORE, in light of the foregoing, it is ordered that this appeal 

is dismissed as untirrely filed. 

~TED: May 1, 1986 
cc: Bureau of Litigation 

For Appellant: 
Stephen C. Brawnnan, Esq. 

For the Conrrcnweal th, DER: 
Midlael E. Arch, Esq. 

ENVIroNMENTAL HEARING BOARD 

Maxine WOelfling, Chai:rna.n 
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MA:{JNS: WOE:L.F"L.ING, CI-IAIRMAN 

E:OWARO GER.JUOY, MEMBER 

MEARS ENTERPRISES • INC. 

v. 

COMMONWEALTH OF PE:NNSYL.VANIA 

ENVIRONMENTAL HEARING BOARC 
221 NORTH SE:CONO STRE:S:T 

THJRO FL.OOR 
HARAISBURG, F'E:NNSYL.VANIA 17101 

t7171 7B7-34S3 

DOCKET NO. 83~200-K 

COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: May 5, 1986 

OPINION AND ORDER 

Synopsis 

M. OIANE SMITH 
SEC .. CTA•v 'I"CI TMC .0411'10 

This is an appeal from a denial by the Department of Environmental 

Resources ("DER") of an application to amend a mine drainage permit. During 

the pendency of this appeal, appellant permanently ceased its mining 

operations at the site covered by the mine drainage permit that appellant 

wishes to have amended. Thus, there is no relief that this Board can grant 

appellant with respect to DER 1 s denial of the application to amend the mine 

drainage permit, and therefore, the appeal is dismissed as moot. 

OPINION 

Mears Enterprises, Inc. filed this appeal on September 9, 1983, from a 

denial by the Department of Environmental Resources ( "DER") of an application 

for an amendment to Mine Drainage Permit No. 3281302, which covered the 

Cherryhill No. 5 Mine in Cherryhill Township, Indiana County. The application 

for the permit amendment requested authorization to construct and modify mine 

drainage treatment ponds at the site. By letter dated August 16, 1985, Mears 

informed the Board that it had ceased its mining operations at the Cherryhill 

No. 5 Mine, but that it still wanted to proceed with this appeai. 
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On March 17, 1986, DER filed a Motion to Dismiss this appeal for 

mootness. In the Motion to Dismiss, DER alleges that since the filing of 

this appeal, Mears permanently terminated its operations at the Cherryhill 

No. 5 Mine, and discontinued the use of the treatment facilities that were 

the subject of the application for the permit amendment. Since the mining 

facility is permanently closed, DER argues that there is no meaningful relief 

that the Board can grant from DER's denial of an application to modify the 

treatment works. 

Mears did not respond to DER's Motion to Dismiss. Section 21.64(d) of 

the Board's Rules of Practice and Procedure, 25 Pa. Code §§21.1-21.124, 

provides as follows: 

(d) Any party failing to respond to a complaint, new 
matter, petition or motion shall be deemed in default and at 
~he Board's discretion, sanctions may be imposed in accordance 
with §21.124 of this title (relating to. sanctions); such 
sanctions may include treating all relevant facts stated in 
such pleading or motion as admitted. 

Since Mears did not respond to DER's Motion to Dismiss, the Board deems 

Mears, pursuant to 25 Pa. Code §§21.64(d) and 21.124, to have admitted all 

the relevant facts set forth in DER's motion. See Love Northeast, Inc. v. 

DER, 1982 EHB 307. 

The Board agrees with DER that this appeal is moot and hereby dismisses 

it. When, during the course of an appeal, events occur that render it 

impossible for the Board to grant any relief, the appeal must be dismissed as 

moot. Silver Spring Township v. DER, 28 Pa. Cmwlth. 302, 368 A.2d 866 (1977); 

Highway Auto Service v. DER, 1980 EHB 10, aff'd 64 Pa. Cmwlth. 160, 439 A.2d 

238 (1982). Since Mears has permanently terminated its mining operations at 

the Cherryhill No. 5 Mine, the Board cannot grant any relief with respect to 

DER's refusal to grant an application for an amendment to the mine drainage 
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permit to authorize the construction and modification of mine drainage 

treatment ponds at the site. 

ORDER 

AND NOW, this 5th day of May, 1986, the appeal of Mears Enterprises, 

Inc., at EHB Docket No. 83-200-M is dismissed. 

cc: Bureau of Litigation 

For the Commonwealth: 
Michael E. Arch, Esq. 
Western Region 

For the Appellant: 
Robert P. Mears, Vice President 
M~ars Enterprises 

DATED: May 5, 1986 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFLING, CHAIRMAN 

~·~ 
EDWARD GERJUCJt:M!i 
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MA.XINE: WO~L.Fl.ING, C"'AIRMAN 

:;:OWARO GER.JUOY, ME:MSE:R 

COMMONWEALTH OF PE:NNSYI.VANIA 

E:NVIRONM&:NTAI.. HEARING BOARC 
Z:ZI NORTH SE:CONC STRE:E:T 

THIRC F!..OOR 
HARRISBURG, I"ENNSYI.VANIA 17101 

li'li'J i'Bi'-3483 

LOWER .PROVIDENCE TOWNSHIP : 

v. 

COMMONWEALTH OF PENN~VANIA, 
DEPARTMENT OF ENVIRONMENTAL Rl!'SOURCES 
and ALTERNATE ENERGY STORE, Permittee 

: 

OPINION AND ORDER 

Synopsis 

DOCKET NO. 81-078-K 

Issued: !·1ay 5, 1986 

hi. CIANE: SMITH 
SCCIPtCTAJIV TO TMC fiQAPJC 

Permittee's petition to reopen the record, pursuant to 1 Pa. Code 

§35.231, for the purpose of supplementing the record with new evidence is 

denied. Even though permittee may not have been able to present the evidence 

at the hearing, the new evidence is not such as would likely compel a 

different result in the case, and therefore the Board will not reopen the 

record to admit it. 

OPINION 

Lower Providence Township ("Township") filed this appeal on June 3, 1981 

from the issuance by the Deyartment of Environmental Resources ("DER") of 

Mine Drainage Permit No. 46800301 and Mining Permit No. 302093-46800301-01-0 

to Alternate Energy Store, Inc. (A.E.S.) for noncoal surface mining at a site 

in the Township known as the Troop Farm. Hearings in this matter were 

concluded on June 14, 1984, and all post-hearing briefs were received by the 

Board by. October 31, 1984. Then, on November 29, 1984, A.E.S. filed a 

Petition to Supplement Record, which the Board denied by Opinion and Order 

391 



dated January 29, 1985 because the Petition did not set forth any persuasive 

..... 
reasons or legal basis for the Board to reopen the record. 

On February 27, 1985, A.E.S. filed a Petition to Reopen Pursuant to 

1 Pa. Code Section 35.231, which requested the Board to admit the same 

evidence that was the subject of the first Petition to Reopen. The Township 

filed an answer in opposition to the second Petition to Reopen on March 8, 

1985. 

The evidence that A.E.S. seeks to have admitted consists of analyses of 

wells that the United States Environmental Protection Agency ("EPA") conducted 

in late May and early June of 1984. in connection with its work at the 

Moyer's Landfill, which is listed on the EPA's National Priority List of 

hazardous waste sites, and is adjacent to the Troop Facn. A.E.S. alleges that 

it did not learn of these analyses until after the close of the hearings and 

submission of final briefs. 

As explained in the Board's Opinion and Order denying the first Petition 

to Reope11:,, Lower Providence Township v. DER, (Opinion and Order, January 29, 

1985), petitions to reopen the record before this Board for the purpose of 

supplementing the record with additional evidence after the hearings have 

been closed, but before the Board has issued an adjudication, are governed by 

§35.231 of the General Rules of Administrative Practice and Procedure, 1 Pa. 

Code §§31.1-35.251. 1 Pa • .Code §35.23l(a) provides as follows: 

(a) Petition to reopen. At any time after the 
conclusion of a hearing in a proceeding or adjournment 
thereof sine die, any participant in the proceeding may 
file with the presiding officer, if before issuance by 
the presiding officer of a proposed report, otherwise 
with the agency head, a petition to reopen the proceed­
ding for the purpose of taking additional evidence. Such 
petition shall set forth clearly the facts claimed to 
constitute grounds requiring reopening of the proceeding, 
including material changes of fact or of law alleged to 
have occurred since the conclusion of the hearing. 
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~ decision to grant a rehearing or to reopen a record is within the 

discretion of an administrative agency. Fritz v. Com., Dept. of Transportation, 

79 Pa. Cmwlth. 52, 468 A.2d 538 (1983). For the Board to grant a petition tp. 
' . 

reopen the record under 1 Pa. Code §35.231, the petitioner must show that the 

circumstances have changed or new evidence has become available, the 

petitioner could not with 'due diligence have presented the evidence at the 

hearing, and the evidence is such as would likely compel a different 

result in the case. See Fritz v. Com., Dept. of Transportation, 79 Pa. 

· Cmwlth. 52, 468 A.2d 538 (1983) (Holding that a petition for rehearing is 

properly denied unless it is shown that circumstances have changed or new 

evidence has become available); Pawk v. DER, 39 Pa. Cmwlth. 457, 395 A.2d 692 

(1978) (Holding that this Board did not abuse its discretion in denying a 

petition to take additional testimony on the basis of after-discovered 

evidence when the evidence was not such evidence as would likely compel a 

different result in the case.)1 

A.E.S. does allege that it could not, with due diligence, have 

presented the EPA well analyses at the hearing, and this evidence does 

constitute new evidence. Nevertheless, the Petition to Reopen is denied 

because the evidence is not evidence that would likely compel a different 

result in the case. 
• 

A.E.S. has had a full and fair opportunity to present evidence to the 

Board in this matter during seven days of hearings. In light of the EPA's 

monitoring of the Moyer's Landfill, which is adjacent to the site that is the 

subject of this appeal, there will recurrently be additional information that 

1 In Pawk, the Commonwealth Court also held that this Board's summary 
denial, without a hearing, of a petition to reopen the record did not violate 
the petitioner's due process rights. 
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is arguably relevant to this appeal. If the Board were to reopen the record 
,, 

simply on the basis of EPA's generation of more information about this area, 

the Board would be unable to conclude this matter. Therefore, the record is 

closed in this matter, and an adjudication will be issued. 

ORDER 

AND NOW, this 5th day of May, 1986, the Petition to Reopen Pursuant to 

1 Pa. Code Section 35.231, filed by Alternate Energy Store on February 27, 

1985, at EHB Docket No. 81-078-M, is denied. 

cc: Bureau of Litigation 

For the Commonwealth: 
John Wilmer, Esq./DER Eastern 

For the Appellant: 
Ri~hard C. Sheehan, Esq. 
Audubon, PA 

For the Permittee: 
Marc D. Jonas, Esq. 
Silverman, Jonas & Lawrence 
Norristown, PA 

DATED: May 5, 1986 ~ 

ENVIRONMENTAL HEARING BOARD 

MAXINE WOELFL-~~HAIRMAN 

[)___; /tA ,, 
EDWARD GERJUOY, ~ 
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.• ;,.R.JUOY, ME:MBE:R 

I..OWER PROVIDENCE 'l'OWNSBIP 

v. 

COMMONWEALTH OF PENNSYI.VANIA 

ENVIRONMENTAL. HEARING BOARO 
221 NORTH SECOND STRE:C::T 

THIRD FI..OOR 
HARRISBURG, PE:NNSYI..VANIA 17101 

1717) 787-.348.3 

. . 
: 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONKP.NTAL REsOURCES 

. . 
EBB Docket No. 84-338-G 

85-239-G 
85-276-G 
85-371-G 

· and Issued: May 13, 1986 

COUNTY OF MONTGOMERY, Permittee 

OPINION AND ORDER 

Synopsis: 

M. DIAN£ SMITH 
SECA£TAJtV TO T14C 8QARC 

In a petition for supersedeas f~o~ an order to a municipality to 

revise its official sewage facilities plan, and· the issuance of accompanying 

permits, the petitioner must show irreparable harm to himself, a strong 

likelihood that he will succeed on the merits, and the likelihood of injury 

to the public. However, it is not necessary to determine whether a 

petitioner will suffer irreparable harm or whether injury to the public will 

occur when it is apparent DER has no underlying authority to take the action 

at issue. DER exceeds its authority where it grants permits which are not in 

conformity with an existing official sewage facilities plan. 25 Pa.Code 

§91.31. ' 

OPINION 

This matter concerns a petition for supersedeas filed by Lower 

Providence Township ("Appellant."-) in the above-captioned appeals. These 

matters, although not consolidated, each stem from the desire of Montgomery 
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County ("Permittee") to cons.truct an interim sewage treatment facility to 

service a new county correctional facility being built in Lower Providence 

Township. Appellant challenges the legality of such a sewage treatment 

facility. The appeal filed at EHB Docket No. 84-338-G involves Appellant's 

appeal of a Department of Environmental Resources' ("DER") order [pursuant to 

§5 of the Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965) 

1535, as amended, 35 P.S. §750.5 ("Sewage Facilities Act") and 25 Pa.Code 

§71.17] to Appellant to submit a revision to Appellant 1 s official sewage 

facilities plan in order to accommodate Permittee's interim sewage treatment 

facility. Said appeal was filed September 17, 1984. The appeal filed at EHB 

Docket No. 85-239-G involves Appellant's appeal of DER's grant [pursuant to 

§202 of the Clean Streams Law, the Act of June 25, 1937, P.L. 1987, as 

amended, 35 P.S. §691.202 ("the Clean Streams Law")] of an NPDES permit to 

Permittee for the same facility. This appeal was filed on June 14, ·1985. The 

appeal filed at EHB Docket No. 85-276-G involves Appellant's appeal of a 

letter dated June 3, 1985 from DER stating that a project approval and a 

sewerage permit were to be issued to Permittee for said facility. This appeal 

was filed July 5, 1985. The appeal filed at 85-37l~G involves Appellant's 

appeal of the issuance of sewerage permit 4685407 to Permittee by DER pursuant 

to §207 of the Clean Streams Law. Said appeal was filed on September 6, 1985. 

A hearing on the merits in EHB Docket No. 84-338-G was held September 9-11, 

1985. The petition for supersedeas in the above-captioned matters was filed 

November 11, 1985 and a hearing was held on December 19, 1985. The Board's 

power to issue a supersedeas arises under §1921-A of the Administrative 

Code of 1929, as amended, 71 P.S. §510.21(d). The Board's criteria for so 

doing are described in its rules and regulations at 25 Pa.Code §§21.76-21.78. 

In particular, §21.78(a) states: 
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(a) The .circumstances under which a super­
sedeas shall be granted, as well as the criteria 
for the grant or denial of a supersedeas, are 
matters of substantive common law. As a general 
matter, the Board will interpret said substantive 
law as requiring consideration of the following 
factors: 

(1) irreparable harm to the petitioner; 
(2) the likelihood of the petitioner's pre­

vailing on the merits; and 
(3) the likelihood of injury to the public. 

In general, the Board interprets §21.78(a) in light of the existing case law 

of this Commonwealth. Pennsylvania Public Utility Commission v. Process Gas 

Consumers Group, 467 A.2d 805 (1983); Tenth Street Building Corporation v. 

DER, Docket No. 85-068-G (Opinion and Order,. November 1, 1985); WABO Coal 

Company v. DER, Docket No. 85-416-W (Opinion and Order, January 24, 1986). 

More specifically, the petitioner generally must make a credible showing on 

each of the three factors listed in §21.78(a); the showing that the 

petitioner is lik~ly to succaed on the merits should be strong. 

In regard to the appeal filed at 84-338-G, insufficient evidence 

was adduced at the supersedeas hearing to support Appellant's entitlement to 

a supersedeas; certainly there was no strong showing that Appellant is likely 

to succeed on the merits. Thus, the Board denies said petition as to 

84-338-G. 

The petition as to the remaining three appeals presents a somewhat 

different problem. Despite the general rule from Process Gas, supra, it is 

not necessary to determine whether a petitioner will suffer irreparable harm 

or whether injury to· the public will occur when it is apparent that DER has 

no underlying authority to take the action at issue, i.e., when it is apparent 

that the challenged DER action was unlawful. Ny-Trex, Inc. v. DER, 1980 EHB 

335; WABO Coal, supra. Nowhere in the record or the various pleadings of 

these matters is it indicated that Appellant's official plan has actually 
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been revised. It is equally clear that the proposed interim sewerage 

treatment facility would not .be consistent with the existing plan. DER lacks 

' the authority to grant permits, such as the NPDES permit and sewerage permit 

here involved, where the permits are not in conformity with the official plan 

for the municipality in which they are located. 25 Pa.Code §91.31. Thus, 

the petitions for supersedeas in the appeals docketed at 85-239-G and 

35-371-G are granted. 

Finally, the supersedeas petition in the appeal docketed at 

35-276-G is rejected, although this appeal rests on much the same grounds as 

do the 85-239-G and 85-371-G appeals, because upon further examination it 

appears that the letter appealed from was not an appealable action; the 

~etter merely informed Appellant that DER intended to issue a water quality 

management permit. Where the underlying action was not appealable, we cannot 

grant a supersedeas of that action. In any event, the issuance of the 

sewerage permit which is the subject of the appeal at 85-371-G renders the 

appeal at 85-276-G moot. 
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WHEREFORE, this 13th day of May, 1986, our Order of April 25, 1986 

in the above-captioned appeals is affirmed. In particular: 

1. The petitions for supersedeas in the appeals docketed at 

84-338-G and 85-276-G are denied. 

2. The petitions for supersedeas in the appeals docketed at 

85-239-G and 85-371-G are granted, pending an adjudication of the appeal at 

84-338-G. 

3. The Board will attempt to adjudicate the appeal at 84-338-G as 

promptly as possible, consistent with the Board 1 s other commitments; 

following the adjudication, and depending on its conclusions, reconsideration 

of the supersedeases at 85-239-G and 85-371-G may be appropriate. 

DATED: May 13, 1986 

cc: Bureau of Litigation 
Harrisburg, PA 

bl 

For the CODDDOnwealth, DER.: 
Louise Thompson, Esq. 
Eastern Region 

For Appellant: 
Richard C. Sheehan, Esq. 
Patricia Leisner Clements, Esq. 
Audubon, PA 

For Permittee: 
Roger B. Reynolds, Esq. 
Norristown, PA 

ENVIRONMENTAL HEARING BOARD 
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C0:1.J/'t!ONWEALTH OF PENNSYLVANIA 

ENVIRON~IENTAL HEARING BO.-\RD 
221 NORTH SECOND STREET 

THIRD FLOOR 
HARRISBURG, PEi'fNSYLVAI."ltA 17101 

FEFINER' S TRANsPoRt' AND 'lERMINAL 
CDRI?OFATI.CN . 

. v. 

(717) 787·3483 

. . 

. . 

. . 

. . 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJtJDICATICN 

By Edward Gerjuoy, M:nber 

Syllabu; 

Docket No. 84-132-G 

Issued: May 14 1 1986 

'1his consolidated appeal of a ha7ardous waste transporter license denial 

and civil penalty assessnent is sustained in part and dismissed in part. DER's 

decision tD ~ appellant's license renewal application represents an abuse of 

DER's discretion. DER's decision to assess a civil penalty was appropriate; 

however, the Board revises the qncunt of the penalty to reflect the severity of the 

violations. 

'Ihe burden of p:r::oof in an appeal of a civil penalty assessment rests 

with DER; the burden in an appeal of a license denial rests with the appellant. 

Appellant is precluded from challenginJ in this proceeding the content or validity 

of an earlier, unappealed DER action, i.e., the issuance of its original trans-

porter's license. Appellant,. haieveJ:. ~ raise issues going to the propriet:f 

of the two DER actions at issue here: the license denial and the civil penalty 
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assessnent. 

DER is not estopped f:rom taking the two actions at isste by virtue 

of the alleged fact that DER errployees had kna..rled;Je of appellant's violations 

several rronths prior to taking those actions. No shadng has been made that 

CamoiMealth officials made affinnati ve representations upon which appellant 

detrinentally relied, or that in taking the actions at issm DER was not acting 

in an "official" capacity. 

DER :regulations concerning the mana;ement of toxic hazardous waste 

are not 1rrpennissibly vague in contravention of the due process clause of the 

Fourteenth Arrendlrent to the U.S. Constitution. 'Ihe Board pa:;sesses the authority 

to rule upon the constitutionality of :regulations pl:OIIllll.gated by the Environmental 

Quality Board where the constitutional challenge is raised in the context of an 

ap:p:al from a DER action applying the :regulation . to a given party. 

DER is not preempted by the Resource Consezvation and Recovery Act, 

42 u.s.c. §690i et ~·, ·or the Hazardous Ma.terials Transportaticn .Act, 49 U.S.C. 

§1801 et ~· f:rom requiring that a hazarCbus waste transporter ascertain that the 

hazardous waste manifest accompanying a shipnent of hazardous waste contain an 

ent:cy for the hazard code· before the transporter accepts the waste for shipnent. 

DER has the authority under secticn 605 of the Solid Waste Management 

Act, 35 P.S. §6018.605 to assess a civil penalty for violations of the conditions 

of a hazarcbus waste transporter license. IER's reliance upon an internal policy 

in detennining the anount of penalty to be assessed was not inproper; the policy 

is not a regulation which must be prblished pm:suant to the Cormonweal th Documents 

Law, 45 P.S. §1102 et ~., before DER may rely upon it in assessing the penalty. 

Appellant repeatedly violated the conditions of its licer.se limiting 

it to transport of certain categories af' iza2m:~cs waste and also violated DER 
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....... 
:reqw.:renents c::once:ming the acceptance of hazardous waste for transport without 

a c:crrpleted nani..fest. 'lhel::efo:re, assessment of a civil penalty was a proper exer­

cise of DER's discreticn. · 'lhe amount of the civil penalty, hcMever, ~ :iiup:r:oper. 

Contral:y to the findings of DER, the violations at issue here are of a la-~ 

deg:ree of severity. 'lherefo:re, the Board adjusts the anount of the penalty to 

reflect the actual degree of severity. 

DER did not waive its authority to d:my appellant' s hazardous waste 

transporter application despite the fact that DER had previously emended appel­

lant's licen_c::e .. Even where an admi.nistrati"\e agency mistakenly has issued a 

license CDll.t:ral::y' to- the requirements of the law, it is not precluded from correct-

ing its error cnoe the error is revealed. 

Under section--503 (c) of the Solid Waste Mmagenent Act, 35 P. S. §6018. 

503(c), DER has discretion to deny a pe~t or llr:ense under any of three cir­

cumstances: 1) where the applicant in the past has failed to c:::orrply with the 

applicable law, regardless of whether the violations have been corrected; 2) where 

the applicant has presently existing violations; or 3) where DER finds, based 

upon past or existing violations, that the applicant lacks the ability or intention 

to a:mply wi.tlT the law. 

Sectim 503(d) of the Solid Waste Managenent Act, 35 P.S. §6018.503(d), 

places the burden upon the applicant with a histoz:y of violations to establish -. 

during the license application review process - that the violations have been 

cor.rected. DER is not :required to prove that the violations mntinue to exist. 

Where the license or permit application fails to make the :required shc:Ming, DER 

rnupt deny it. 
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,, Although the appellant has a violation histocy-, none of the 

violations were of a a::mtinuing nature. In addition, the violations at issue 

did not result in any envi:romen~ .. hann. Rather, they were of a technical .. 
nature. 'nlerefo:re, IER' s decision to deny the license was an abme of its 

discretion. 

INTIDDUCI'ION 

This appeal oonoerns two related actions of the Depa.rt::nent of 

Envirormental Iesources ("DER"}: the denial of appellant's renewed Hazaraous 

Waste Transporter License Application and the assessnent of a civil penalty, 

pursuant to the Pennsylvania Solid Waste .Mana.genent Act, 35 P.S. §6018.101 

et ~· ("SWMA"). Both IER actions resulted fJ::an DER's finding that appellant 

had transported types of hazardous waste for which it did ~ot possess a prep~ 

license and, in addition, that sorre of the manifests accanpanying the. shipments 

of hazardous waste were inconplete. The appeal of the license denial was 

docketed at EHB D::>cket No. 84-132-G; the appeal fl:om the assessrcent of the civil 

penalty was docketed at EHB rocket No. 84-289-G. By order of Septenber 17, 1984 

the two appeals were consolidated for hearing. 

FINDINGS OF FACT 

1. 'lhe appellant is Fefiners Transport and Tenninal CDrparatden, a 

J::elaware coz:poratian with a bminess address of 445 Earlwood Avenue, Oregon, 

Chio 43616. Appellant's EPA I. D. n'tllti:Jer is CE0000720102. 

2. 'lhe appellee is the Pennsylvania Department of Environrrental Fesources 

(DER), the agency of the Cormomrealth vested with the authority to administer 

and enforce the provisions of. t:'b.a ~l~'Waste Management Act, 35 P.S. §6018.101 
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etsap and the regulations promulgated themunder. 

, 3. By letter chited June 16, 1981, appellant submitted to DER an 

application for a hazarcbus waste transporter license. 'Ibis application 

i rxii ca;ted appellant inteneed to transport corrcs.i ve and EP toxic wastes in a 

liquid state. ('!he designation EP toxic is related to extraction p:rocedw:es). 

4. On Augu;t 4, 1981, appellant smmitted to DER a notification of 

hazard:rus waste activity shc:Ming hazard codes for reactive and toxic waste. 

5. On M3.rch 8, 1982, DER issued to appellant hazardous waste trans-· 

porter liamse PA-AH0022, authorizing transportation of cor:r:osive and EP toxic 

waste. Appellant did not appeal the a:nditions of this liamse. 

6. DER has amended appellant's license on two occasions; on Februacy 9, 

1984 DER emended the license to allow transportation of ignitable waste and on 

Ft:brua:ry 28, 1984, DER arrended the license to pe:rmit transport of toxic waste. 

7. 'Ihe emended liamses issued on Februa:ry 9, 1984 and Februazy 28, 

1984 contain the follCMing staterrent: 

THIS TRANSPORI'ER IS LICENSED 'IO HAUL CNLY '!HOSE 'IYPFS 
OF WASTES IDENTIFIED BY '!HE CONDITIONS OF THIS LICENSE. 

8. 'Ihe original license, issued on March 8, 1982, did not cxmtain a 

sta.terrent such as that set forth in finding-of-fact ·7, · supra. 

9 • Appellant' s license, issued March 8, 19 82, e:xpired on Man:h 15, 19 84. 

10. The cover letter dated March 8, 19 82 acconpanying the issuance 

of the origin~l license contains the following sta.tenent: 

Conpliance with the ccndi tions set forth on your 
license is mandato:ry. You are only authorized to 
transport the types of hazardous waste identified 
in the conditions on your license. A license anend­
nent application must be filed with the Depa.rt:rrent 
and approved prior to transporting any other types 
of hazardous waste. 
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11. Prior to issuance of the original license, DER sent. a letter 

to appellant, dated Septenber 16, 1981. This letter, which discussed certain 

requi.renents which appellant would have to satisfy before a licens.a...co.ulc1.be 

issued, contained the .follc:Ming staten:ent: 

Please be advised that you will be licensed to transport 
only the types of hazardous waste (s) you designated an 
your hazardous waste transporter license applica:ti.an., and 
that the required band anount is dependent on the 'f:¥pes" 
(hcaard classes), physical state, and quantities o£ 

wastes transported. 

12. 'lhe license as amended on February 9, 1984 oontains the lette:r:s 

"I", "C", "E" in the block labeled "~o:mditions'~: these hazard codes indicate 

appellant was authorized to transport ignitable, corrosive and EP toxic waste. 

13. '!he li.c~e as anended on Februacy 28, 1984 contains the letters 

"I", "C", "E", and "T" t. in the block labeled "Conditions". '!fie hazard code 

"T" indicates that appellant was authorized to transport toxic waste,. as of that 

14. By letter dated Januaxy 17, 19 84, appel..lant. st:bm:Lt:ted a renewal 

application for a hazardous waste transporter license. The renewal application 

requested authorizatioo to transport ignitable, cor:rosive and toxic wastes. 
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15. By letter dated Februax:y 10, 1984, appellant anended its 

renewal application to :reqtest authorization to transport all cypes of liquid 

hazardous w~te, i.e., ignitable, a::>J::rosive, reactive, EP toxic, acute hazardous 

and toxic. 

16. In additicn to requesting anendment of its .:renewal application, 

appellant reqtested, by letter dated Febnm:y 7, 1984, that its existing license 

be emended to include transport of ignitable waste. 

17. By letter dated February 24, 1984, appellant requested that 

its existing license be anended to include toxic waste. 

18. Also on Februazy 24, 1984, a representati. ve of appellant 

telephoned DER and requested imrediate approval of an anendrlent to the existing 

license to authorize tri:insport of toxic waste. 

19. In response to the requ=st for i.Imediate anendrrent, DER 

infoiJTEd appellant that vemal approval was not possible and that a written 

:request. for anenOrren.t must be s'I.Dmi tted. 

20. On March 14, 1984, DER denied appellant's renewal application 

by telegram. 

21. On March 15, 1984, DER denied appellant's renewal application 

with a fonnal notice sent certified mail. 

22. On March 23, 1984, DER emended the denial of the renewal applica= 

tian. 

23. Between January 21, 1983 and Februacy 24, 1984, appellant did 

not possess a license authorizing transport of toxic waste. 

24. Between Janucu:y 21, 1983 and Februazy 24, 1984 appellant 

transported the follaving shipnents of toxic waste for which it did not possess 
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a proper license: 

a) Between April 7, ~83 and .Eebrua:cy 22, 1984: 94 shipnents of 

spen.t suifuric acid fran Wheatland Tl:.tle Cmrpany in Pennsylvania to 

Enviri.te Coxpomticn in Ohio. 

b) Between Janua:cy 21, 1983 and February 17, 1984: 7 shipnents of 

flamnable liquid N.Oo.S. fl:an Jamestown Paint and Vamish in 

Pennsylvania to Hukill Cl:lemical Co:rpomtion in Chic. 

c) On Octd::ler 17, 1983 and Decerti:ler 20, 1983, 2 shipnents of 

hazardous waste N.O.S. fl:om Gi.bson Electric Cclrq?any in Pennsylvania 

to Enviri te in Chic. 

d) Between May 23, 1983 and Februacy 21, 1984: 18 shipnents of 

spent sulfuric acid f::r:an Sharon Tclbe Co:rporation in Pennsylvania +:o 

Enviri te in Chio. 

e) On Januacy 19,. 1984 a sbipnent of spent cyaniee plating bath 

solution from Keystale Sta:aping Conpany in Pennsylvania to Envirite 

in Ohio. 

f) Between Feb:rca:cy 10, 1984 and February 24, 1984: 4 shipments of 

toxic wastewater t:z:eatrnent plant sludge from Keystone Starrq;>ing Conpany 

in Pennsylvania. tc Enviri..te in Ohio. 

g) Between Septenber 23, 1982 and Februa::cy 24, 1984: 6 shi:prents of 

waste clu:cm:i.c acid solution and hazardous waste N.o.s. from Proctor-

Silex in Petmsyl.varrl.a to Envirite in Ohio. 

of waste caustic alkali liquids fran GI'I Co:rporation in Pennsylvania 
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. '• 

Each o'f the types of irnd c w.as.ta. shipped by etpFellant between Januazy 21., 19-83 

and Februazy 24, 1.984 a.m..listed as toxic, by waste nunber, in DER and EPA reg­

ulations. 

25. ~ Janua.J:y 21, 1983 and Februcu:y 17, 1984 appellant did not 

possess a license to transport ·ignitable waste. 

26. :Beb7eeft· JanuaJ:y 21, 1983 and Febrl.l&J:Y 17, 1984, appellant transported 

7 shipnents of ignitable. waste from Janestam Paint and Vamish Co. in Pennsyl­

vania to Hukill Olemi..cal in Bedford, Chi.o. 

27. On Janl.la.J:Y 19, 1984 appellant did not possess a license for trans­

port of reacti-ve waste. 

28. On Janua:ry 19, 1984, appellant transported a shiprrent of reactive 

waste from Keystone Stamping in Pennsylvania to Envirite in Canton, Ohio. 

29.. On Novenber 28, 1984, appellant accepted for transport seven ship­

rrents of material from Sun Oil Conpany's facilicy in Vanport, Pennsylvania to American 

·:Eef:ir..ing Conpany in Indianola, Permsylva.nia. 

30. 'lhe nanifests for the rraterial shipped fran Sm Oil an N:>verrber 28, 

1984 indicated that the material was hazardous waste, bearing hazardous waste 

nunbers 0220 and 0239. U220 is a toxic waste; U239 is both toxic and ignitable. 

31.. On Noverrber 28, 1984 appellant possessed no license for transport of 

any variety of hazardous waste 'Within Pelmsylvania. 

32.. Appellant presented no evidence to indicate that i:he material shipped 

fran Sun Oil tn Jl.meri.can Fefining on Novenber 28, 1984 was not in fact hazard::>us 

waste, as indicated an the manifests acCXlllpanying the shipnents. 

33. 'Ihe nenifest .accorrpa.nying the shiprrent of reactive and toxic waste 

fmm Ke.yst:r:xe Starrq;rlng to Enviri te an Janua:ry 19, 19 84 wa:a il:vJimplete- No enti:y 

had been made for the EPA hazard code. 

34. 'Ihe manifests acconpanying the four shiprents of toxic waste from 

403 



.... 
Keystcne Stamping to Envirite between February 10, 1984 and February 24, 1984 

were in~lete.. No entcy had been na.de for the EPA hazard code. 

35.. 'lhe manifests accarpanyin; the seven shiprrents of toxic and ignit-

able waste fran Sun Oil to Atrerican Pefining on Novenber 28, 1984 were incxmplete. 

No en tty had been na.de for the either EPA hazard code or for the transporter's 

EPA I. D. N'lmt::ler. 

36.. All the shiprrents of hazardous waste transported by appellant wi tfJ. 

the excspticn of the shiprrents fran Sun Oil on November 28, 1984 were intez:state 

37. DER first infomed appellant, via a Notice of Violation dated 

February 2,. 1984 that DER considered appellant to have violated the Solid Waste 

Managenent Act by transporting a shipment of reactive and toxic waste rn JanuaJ:Y 

19, 1984 fran Keystone Stamping to Envirite without a license authorizing shipment 

of those types of waste. Appellant recei veq this Notice of Violation· an Febrca:ty 

8, 1984. 'lhis notice does not make reference to appellant's acceptance of wast:e-

without complete manifests. 

38'. DER sent appellant a second Notice of Violation on March 2,. 1984- info:mr= 

ing appellant that DER considered it to have violated the Solid Waste Management 

Act by transporting four shipments of toxic waste between Februa.J:Y 10 and 24,. 1984,. 

from Keystone St.airping to Envirite without a license authorizing shipnent of that 

type of waste. Appellant received this second Notice of Violation on March 8, 1984. 

39. '!he follc:Ming shipnents of hazardous waste were transported by 

appellant after it received the first of the two DER Notices of Viol.a.t:ion: 

Five shiprrents from Wheatland Tt.Jbe between Feb:rua:r:y 10, 
1.9 84 and Februazy 22, 19 84. 

- One shiprrent fran Janestc:Mn Paint and Varnish on February 
17, 1984. 

- · Four shipments from Sharon TIJbe between February 10, 19 84 
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and Februa.J:y 21, 1984. 

- Four shipments fran Keystone St:aupiiJ] bebleen Februa.J:y 10, 
1984 and Februacy 24, 1984_. 

- 'lhree shiprcents from Proctor Silex between Februaz:y 22, 
1984 and Februcu:y 24, 1984. 

- Seven shiprcents fran Sun Oil on NoveiiiJer 28, 1984. At the date 
of the seven Sun ()j_l shiprents appellant pa;sessed no Pennsyl­
vania hazarcbus waste transporter license and had been inforned 
of this fact several months earlier. 

All of the aforesaid shipments were of toxic waste. 

40. On Februacy 24, 1984 appel.lant transported a shipment of toxic waste 

frcm Keystone Stanping to Enviri te. '.Ibis shipllE!ilt occurred prior to the conver­

sation between appellant's ercplcyee and DER descril:Jed in finding of fact 18, supra. 

41. 'Ihe Clenial_of appellant's hazarcbus waste transporter license re­

newal application was based so~ly upon DER' s detennination that appellant had 

hauled waste types for which it did not have a properly conditioned license and 

that appellant had accepted hazardous waste for transport without properly conpleted 

manifests. 

42. On July 17, 1984 DER assessed a civil penalty against appellant 

in the arcount of $82,000. 'lhe dollar amounts of the civil penalty were detenn:ined 

solely as follows: 

For each shipnent of hazardous waste of a type whidl appellant's 
lio:mse did not authorlze.whi.ch occw:red prior to appellant's 
receipt of the Notice of Vi.olation of February 2, 1984, DER 
assessed $500. 

For each failure ·to ascertain· that the hazard:rus waste manifest 
had been prc:perl.y cxmeleted before accepting the waste for 
shipnent, prior to receipt of the Februacy 2, 1984 Notice 
of Violaticn,DER. assessed a penalty of $500. 

For each shipnerit of Jrazo; a.& waste> of a type which 
appellant's license did not authorize and which occurred 
after appellant's receipt of the Februa.J:y 2, 1984 Notice 
of Violation, DER assessed a penalty of $1000 • with the 
exception of a single shipnent on Februacy 24, 1984, for 

which $2000 was assessed. 
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For each failure to ascertain that the hazardous waste 
manifest had been properly oompleted before accepting 
the waste for shipnent after receipt of the February 2, 
1984 Notice of Violation, DER assessed a penalty of 
$lDOO'. 

43. Higher amounts were assessed for each violation occurring after 

appellant • s· receipt of the Notice of Violation to reflect a higher degree of 

wi.llfalness. 

44. 'It1e actual dollar amounts were calculated as follais: 

$59,000 for 118 shipments prior to February 8, 1984 of 
waste t,ypes for 'Which appellant did not possess a proper 
license. 

$1000 for one shipment prior to Februazy 8, 1984 which was 
of a waste type for which appellant did not possess a 
proper license and which was acconpanied by an incorrplete 
manifest. 

$9000 dollars for four shiprrents after Februazy 8, 1984 which 
were of waste types for which appellant did not possess a 
proper license and w{rich ~ere acconpanied by incomplete manifes~. 

$13,000 for tlllrteen shiprrents after February 8, 1984 which 
were of -cypes of waste for which appellant did not possess a 
proper license. 

45. The shipnents fran Sun Oil an November 28, 1984 were not ronsidered by 

IER. in.. assessing the civil penalty against appellant. 

46.. In general, appellant has not operated at a profit in transporting 

haZa:r::tJ:ms waste; hcwever precise ficjures were not presented for all of the shipnents 

at: issue in this appeal. 

4 7. Appellant had no hazardous waste spills and did not damage the air, 

water, land or other natural resow::ces of the CormP:rwealth during the period 

appellant transported haza....-a.ous waste within the Cormo:rwealth. 

48. Neither DER nor appellant has incurred or will incur any costs of 

restoration or abatarent due . to appellant's hazardous waste transporting within 
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the Coimcnweal th. 

49. Other than savings resul ti.ng fran pasting a lcwer bend wi. th DER, 

appellant c:Dtained no savings with respect to its transporting operaticns as 

a result of transporting types of hazarcbus waste which its license did not 

authorize it to transport. 

SO. A higher band am:>unt is required by I.IER' to transport reactive 

hazard::>us waste than the types of waste whic::fr appe!Imrtes license authorized 

it to transport. 

51. In addi ti.on to considering the .fact:ms set forth in section 605 of 

the Solid Waste .Managenent Act, 35 P.S. §6018.605. i.e. degree of "will£ulness", 

damage to the CCX111Dnvealth' s natural resources or their uses, rosts of restor-

ation or abaterrent, and savings to the violator, DER considered the following 

additional factors in assessing the civil penalty pursuant to internal DER policy: 

consistency wi. th similar violations within ·t:he sane prOgram~ deterrence, and 

the severity of the violations. 

52. At the time of the two DER actions at issue, no other hazardous waste 

transporter in Pennsylvania had as many violations as appellant had. 

53. DER does not regulate the types of equipnent whidl hazardous waste 

transporters may use for shipnent of hazar<i>us waste. 

54. Use of the hazard oodes (EP, R,..I,C,.E and T) is not oonnected with 

any of the requirenents i.npcsed upon hazardlus waste transporters by the United 

States .Dspart::nent of Transporta.ticn, e.g., labeling, packaging, :marldng and equip-

rrent safety :requi:renents. 
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DISCUSSION 

A. ISSUE LIMI:TATICN 

Appellant has raised numerous legal issues in this procseding.. 'lhe 

first question we am called upon to address is which of these issues properly. 

am before the Board. Iesoluti.on of this p.:r:cblem is dete:mrl.ned by well-established 

principles of administrative finality; appellant cannot challenge DER actions 

which have becate "final". 

Section 1917--A of the Administrative Code provides the s:tarting point 

for our analysis and ::reads in pertinent part as follc:MS: 

Anything to the contrazy notwithstanding, a.rr.:t action 
of the Depart:Irent of Envi.ronnental Resources may 
be taken initially without :regard to the Adm:inistra­
ti ve Agency Law, but no such action of the depart­
nent adve:rsely affecting any person shall be final 
as to such person until such person has had the 
cpportunity to appeal such action to the Envi.ron­
n:ental Hearing Board; provided, hONever, that 
any such action shall be final as to arr:1 person 
who has mt perfected his appeal in the manner 
hei:einafter specified. 71 P.S. §510-2l(c}. 

At the tine IER issued the original Transporter llcense in March, 1982, 

appellant was afforcEd an opportunity to appeal, pursuant to §510-21, supra. · 

Appellant was at that tine a party "adversely affected" within the rreaning of 

the quoted provision since the license irrposed CErtain obligations upon appel.l.ant. 

See Camonweal.th, DER v. Wheeling-Pittsburgh Steel Co:r::p., 22 Pa. Crwlth.. 280, 348 

A.2d 765, 767 (1975) ,. aff' d 473 Pa. 432, 375 A.2d 320 (1977). Appellant did not 

appeal the license as originally issued, however; therefore, the final clause 

• 
of §510-21 (c) operates to establish the "finality" of appellant's 19 82 Transporter's 

License .. 

OnCE an adm:inistrati ve agency action has bec:x:me final, challenges 
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to the ... "content or validity" of that action are .:fbn!C'lased. Cbmnnnwealth v. Deny 

Tc:Mnship, 466 Pa. 31, 351 A.2d 606 (1976). 'llle ~tb. Court's decision in 

Wl;leeling Pittsburgh Steel, supra, disctJSses the SCXJE?e of the p:reclu:;i ve effect 
~ . . . . 

of a "final" a~trative aCtion: 

It is settled both under cn•o"'l1 l.ar and. statute 
that whem an act cmates a right- cr' liahi 1 i ty 
or i.rrpcses a duty and prescribas a particular 
renedy for its enfara::ment sad:r lBll!dy is ex­
clusive and must be strictly pur:sued. 'n1is 
rceans that one who fails to exhaust his statutOJ:y 
renedies nay not thereafter rcti.se an issue which 
could have and should have been raised in the 
proceeding afforded by his statutozy mtedy.. • . 
'I.his is particularly true of special statutor:y 
appeals fran the. action of aaui.:aistJ::at ve bodies. 
Comronwealth, DER v. ~ee.li.nq-P±Lt::sbmgtrSteel 
\.:brp. , 22 Pa. Cnwlffi 290, 349 A:2d at /6 7 · 
tqmting Philadelphia v. Sam Briman Depart:rrent 
Store Conpan1, 189 Pa. Super. "12r 149 A.2d 
518 (19'59)) emphasis added)~ 

In affinning the Comrronvealth Court decision in Wheeling Pi ttsbw:gh 

Steel, the Pennsylvania Suprene Court made. clear that issues which "could have 

and should have been raised", within the np;ming of the above qmte, include iss'l:SS 

going to the underlying legal authority fur the- administrative action as well as 

to the content of that action. 375 A.2d at 325. 

In its post-hearing brief appellant argues that DER's position regarding 

the license GOndi tions did not becone "ripe" for appeal until DER denied the license 

renewal application. Appellant <Des not elaboJ:ate on this contention; however, we 

gather that it is arguing that DER's position with regard to the inport of the 

license conditions did not becane apparent 1.m:til DER denied the renewal application 

as a cmsequence of the violati.cn of t:hcse ccndi tions1 and that therefore appellant 

had no reason to appeal those conditions at the tine DER fin;t inpcsed them in 1982. 
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'lllis cu:gunent lacks rreri t. 'Ihe cover letter accoopanying the 

issuance of the license, dated March 8, 1982 contains the folJ.a.rl.ng statenent: 

Conpliance with the oondi tions set forth on your 
liC:ense is mandato:cy. You a:re ·Ol'll.y -'authorized to 
transport the types of hazardous waste identified 
on your license. A license amendnent application 
ITD.lSt be filed with the ~art:ment and approved 
prior to transporting any other types of hazarCbus 
waste. 

A letter dated September 16, 1981, which DER sent to appellant concerning its 

license applicatior.. contains a nearly identical staterrent. In addi. tion, the face 

of the 1982 license contains a box labeled "Conditions" within which we:re listed 

the "Hazard Codes" limiting the cypes of waste which appellant was authorized to 

transport. Appellant surely had reason to kncM that DER had limited the types 

of activities which appellant oould undertake pursuant to its license; appellant's 

failure to app:reciate this fact at the time the original license was issued cannot 

justify our peimitting it to litigate the propriety of those limitations at this 

late date. As the Cotmcnwealth Court :repeatedly has stated: 

we ag:ree that an aggrieved party has no duty to appeal 
but disagree that upon failure to do so, the party 
aggrieved p:reserves to some inde.fini te ·future tine 
in sone indefinite future proceedings the right to 
con test an unappealed order. To a:mclude othei:Wise 
would postpone indefinitely the vitality of adminis­
trative orde:rs and frustrate the orderly cperation 
of adrninistra ti ve law. 

CCIIIIICl"Mealth, DER v. Williams, 57 Pa. Orwlth. 8, 425 
A.2d 871, 873 (1981); Wheeling-Pittsburgh Steel Corp. 
v. DER, 22 Pa. Cmwlth. 280, 348 A.2d 765, 767 (1975). 

Appellant also axgues that to the extent DER' s denial of the license 

renewal application is an action separate from the issuance of the original. 

license, it should be alia-red to challenge the inposition of license conditions 
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' here, in the context of an appeal fnm the denial of the :renewal. 'lhe short 

answer to this argurcent is that DER denied the renewal application; in so doing 

it i.np:)sed no license conditions t:lpCil appell.ant. 'lhemfore, since there are no 

a:nd:U::laJS· to· ,;...-n!VJ.ew · in cannecticn wi. th the denial of the renewal application, 

appellant 1 s argurrent IDLBt fail. 

In conclusia!l, we hold that s:i.Ixs the cxmdi tions of appellant 1 s original 

trans~rter 1 s license have been calCl.usively established by principles of admin­

istrative finality, appellant is precluded fran mising the follcwing issres in 

this proceeding, all of whid:t address either the content or the validicy of those 

oondi tions: 

1. Whether the conditions i.npJsed upon appellant in the 
19 82 lic~e have any valid basis in SWMA or the :rules 
and regulatims pn:mniigated pursuant thereto. 

2. Whether, by iirposing sudl ccndi tions in the absence 
of explicit stat:ut:OJ:y or regulato:r:y authori cy, DER 
has violated the Comr:mwea.lth I:bclments Law, 45 P.S. 
§1102 et .S· 

3. Whether in i.Irpa;ing such CCDditions DER's alleged failure 
to give oonsiderati.on to the "Notification of HazarCbus 
Waste Activity", filed with DER by appellant, constituted 
an abuse of IER' s disc::tetion. · 

4. Whether in establishing sud>. oonditions DER has inpe:rmissi.bly 
exercised legislative pON&s in violation of Art. 1, §2 of 
the Pennsylvania Constitution. 

5. Whether the inpcsi ti.al of such oondi tions oons ti tutes an 
unconstitutional burden upon interstate ccmrerce under 
Art. I, §8, cl. 3 of the u.s. Constitution. 

6.. Whether the i.npositian of such oonditions constitutes a 
denial of appellant's right to equal protection of the laws 
under the Eburteenth Anendnent to the u.s. Cbnstitution. 

7. Whetber tba..imrosi:ti.on of sud:t conditions oonstitutes a 
violatiaa aE appei.l.ant1 s right to dl.E process of law 
under the Eburteenth .Arrendrnent to the u.s. Constitution. 
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' ... 

~""'pellan.t, havever, is not precluded from raising issues directly 

challenging DER' s civil pe!l.alty assessment and license d:mi.a.l, which issuas 
. . . , 

we nt:1il address.· 

B. ES'IOPPEL 

Appellant contends that DER had knavledge of the l%1lawful shipments 

of 1:-.azardous 'll'la.Ste seveml ncnths prior to the date it Cenied appellant's 

application for z:enewal of its transrorter Jicense and that, as a ccnsequ:m~ 

of this knc:Mledge, IER is estopped from taking the actions which a-ce at isste 

in this appeal. We need not examine in detail the facts o::mce:tning DER employees' 

knavledge of appellant's transport of waste for which it did not have a properly 

conditioned li~. 'Ihe law on this subject is clear: tmder the circumstances 

of this case estoppel will not lie. 

It is true that the Comrronwealth can be estopped. ~alth, DPW v. 

UEC, Inc. 483 Pa. 503, 397 A.2d 779 (1979); Fossil Fuels Inc. v. IER, 1981 EBB 

125 (Adjudication dated June 19, 1981). Before estoppel will be found, havever, 

there ImJSt be a showing that 1) highly placed Coimcnwealth officials have made 

affi:t:mative rep:resentation"3, knc:w.i.ng or having reason to knew that another par.ty 

'l.•rl.ll justifiably rely on those :represe."ltations and 2) that the~ has in fact been 

substantial. det::rL-rental reliance upon those represe..."'l.tations by the ~--ty claiming 

to be aggrieved. ConnD&"lWealt.'l, D:E:W v. UEC, L"lc., SuPra; Heckert v. COr.nonwealth, 

03pt. of State, 82 Pa. Cnwlt.'l. 636, 476 A.2d 481 (1984); Hauptmann v. Comnonwealth, 

D=partnent of Transportation, 59 Pa.Crwlth 277, 429 A.2d 1207 (1981} o No such 

shaving r.as· been. made here. 

M:J:reover, estoppel generally r.as been be.lA ir.qpplicable to a govemment 
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' ' 
entity exercising its lawful authority in its "official capacity". Nevius v. 

Worknen's Carpensatial Appeal Board, 52 Pa.Ctwlth 418,_ 416 A.2d 1D4 (l980). 

Ebr exanple, in a recent case involving DER authority under SWMA, the cOmtDIMealth 

Court has stated that in en;fon::ing the CbnuorMealth' s envimnrrental laws "DER 

is exercising a goveJ::Imental function, so that even if its agents had been mis­

takenly indulgent or lax. in enfOJ:cing the laws, DER cannot nON be prevented 

from perfo:oni.ng its duty of enforcing the statutes. " Lackawanna Refuse Rerroval, 

Inc. v. DER, 65 Pa.Oiwlth 372, 442 A.2d 423, 426 (1982). '!his holding is directly 

applicable to the instant appeal. Even if DER employees knew as early as 1982 

that appellant was tiansparting types of hazardous waste · for which its license 

was not oondi tioned, ~s fact would not preclude DER from taking action in 19 84 

in response to the unlawful activity. Sussex, Inc. v. DER, 1984 EHB 355 (Adjudi-

cation dated July 27, 1984; Fcssil Fuels, supra. 

C. ONCDNS1'l'l'OTIONAL VAGCENESS 

Appellant oontends that the license denial and civil penalty should 

be set aside to :the extent those actions are based upon the finding that appellant 

transported "toxic" hazardous waste without a proper license. Appellant cl.a.ins 

that the regulations defining types of hazardous waste fail to define "tox;i.c" 

waste, making it i.npossible for a transporter to knaN whether the type of waste 

it wishes to ship falls within that catego:r.y. 'Ihus, it is argt:ed, the civil penalty 

and license denial cue based upon a categorization which is irrpennissibly vagtE, 

anounting to a violation of d'll:3 process under the 14th Arrendrrent of the u.s. 

Consti tuti.on. 

'lhis Board has limited authority to rule upon issues of a oonstitutional 

nature. It is clear that we lack the authority to rule upon a facial challenge 

41G 



to a ~gislative enact:rcent; bEWlg an administrative tribunal and not a court of 

:record we do not possess the pcMer of judicial review as such. Philadelphia 

Life Insw::anoe Co. v. Cormonwealth~ _410 Pa~ 571, 190 A.2d lll (1963). Hc:wever, 

the Board clearly hak the authority. to rule upon .the conStitntiona.li~ of DER's 

applicatim of a statute or J:egUla.ticn...:in a particular case. Ibc::hez Brothers v. 

DER, 18 Pa.Otwlth 137, 334 A.2d 790 (1975). In addition, the Board possesses the 

pc:wer to rule upon facial cha.llenges to regulations promulgated by the Environ­

nental Quality Board where that cha.llenge is raised in the context of an appeal 
1 

of a specific DER actim. St. Joe Minerals v. G:>dda.rd, 14 Pa.Otwlt:h. 624, 324 

A.2d 800, 802 (1974). 

Due process requires that laws give persons of ordinal:y intelligence 

a reasonable opportunity to k:n.a.v what conduct is prohibited so that they may act 

accordingly. Papc:.christou v. City of Jacksonville, 405 u.s. 156 (1972) ;_ Grayned 

v. City of Ibckford, 408 u.s. 104 (1972) •. As the Court stated in Grayned: 

"Vague laws may trap the innoa:mt by not providing fair waming. • .A vagt.E law 

inpermi.ssibly delegates basic policy matters to policemen, judges and juries for 

:resolution on an ad hoc and subjective basis, with the attendant dangers of ami­

trary and discriminatm:y applications." 40 8 U.s. at 109. 

'nle analysis to be follaved in :reviewing a challenge on vagu;ness 

g:romCls is set forth in Village of Hoffrcan Estates v. Flipside, Hoffman Estates, 

Inc .. , 455 u.s. 489 (1982). A o::rurt should uphold such a challenge only if the law' 

being applied is vagt.E "in. all of its applications." A party "who engages in sorre 

conduct that is clearly proscribed cannot corrplain of the vagueness of the law 

as applied to the ccndu:::t of others. A court should therefore examine the cam-

plainant's conduct. before analyzing other hypothetical applications of the lawo" 

455 u.s. at 494-95. 

L P:reenfo:rc::enent :review of EQB regulations is not within our jurisdiction, however, 
such challenges,. to the extent that they a:re available, must be raised before the 
Cbrmon~th Cburt. Arsenal Cbal Company v. DER, 505 Pa. 198, 477 A.2d 1333 (1984). 
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' 'Ihe facts of this appeal do mt support a finding of tmconsti tutional 

vagueness. All the shipments of toxic waste for which appellant has been penalized 

were of types specifically listed -as· "toxic" tmde7 DER regulations. Each .ship­

nent was aeCrinpanied by a manifest prepared by the geneJ:ator bearing a nunber 

designating the particular waste it was acconpanying. At the time these shipments 

occurred, 25 Pa. Code §75.26l(h) listed each of these nurri:>e:rs as toxic waste. 
2 

'nlerefore, we conclude that since each type of toxic waste which appellant shipped 

was specifically emmerated as such in the DER regulations, there is no basis for 

appellant's claim that the regulations conce.ming toxic waste are unconstitutionally 

vagua; as applied to appellant's conduct the regulations could not be nore specific. 

DER' s reliance upon appellant's shipments of toxic waste without a prcper license 

as a basis for the acti9ns at issue does not constitute a denial of appellant's 

right to due process of law under the Fourteenth Amendment. 

D. TRANSPORT OF HAZARIX>US WASTE WITHJUI' A PIDPER LICENSE 

Section 401 of SWMA provides that "no pe:rson ••. shall.transport 

hazard::>us waste within the CormciWeal th unless such pe:rson. • .has fi:rst obtained 

a license for the transportation of hazardous waste from the I:epartment [of Environ­

nental Iesources }." 35 P.S. §6018.40l(a). SWMA also authorizes DER to inpose 

conditions upon the licenses it issu:s pursuant to section 401; under section 502, 

35 P.S •. §6018.502(f), DERmay imp:>se "such te.nns and ccnditions as it deems necessazy 

or proper to achieve the goals and purposes of this act. " Failure to conply wi. th 

the tenns and conditions of a license issued by DER pursuant to SWMA. constitutes a 

violation of section 403(a) of SWMA, 35 P.S. §6018.403(a). 

2. Since the date of the shiprrents at issue §75.261 has been revised; sd:>section (h) 
no longer contains the lists of waste types but sinply ina:n:porates the lists of haz­
~dous wastes established by the federal Envi.:rormental Protection Agency and pub­
lished at 40 C.F •. R. Part 261, Subpart D. 25-Pa.Code §75.26l(h) (1) (li), effective 
Sept. 14, 1985. See 15 Pa. Bull. 3289 (Sept. 14, 1985). 
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As noted above, appellant • s failure to appeal the condi. tions i.rrposed 

upon its original. license renders those conditirns final. 'lherefo:re, our ccncem 

here is limited to detennining whether appellant in fact violated those .license 

conditions .. · Appellant has stipulated that an 136 occasions between January 21, 

1983 and Februa:r:y 24, 1984, it transported types of hazarCbus waste for which it 

did not possess a· proper license. For exanple, although appellant did not :receive 

pennissian fi:om DER to transport toxic waste until.~ 28, 1984, prior to 

that date it had transported 136 shipnents of toxic waste within Pennsylvania. 

Likewise, although appellant did not possess a license authorizing transport of 

ignitable waste within the Comtonwealth until Februa:r:y 9, 1984, appellant had 

t::ransported seven shipnents of ignitable waste. prior to that date. And, although 

ap~llant never has beez:l' authorized to transport :reactive waste within Pennsylvania, 

on Janua.x:y 19, 1984 appellant transported a shiprrent of :reactive waste. 
3 

Each of 

·these shipments constitutes a violation of section 403 (a) of SWMA, 35 P.S. §6018. 

403(a). 

In addi tian to the fomgoing. violations, appellant has stipulated that 

on November 28, 1984 it transported seven shipnents of hazardous material from the 

Sun Oil Corrpany' s facility in Vanport, Pennsylvania to Arterican Refining Coxrpany in 

Indianola, Pennsylvania. 'lhe rranifests designated the material to be shipped as 

hazardous waste 4 bearing EPA identification nunbers U220 and U239, indicating that 

the waste was both toxic and i..gni.t:ahle. No evidence was placed in the :record 

shaving that the material shipped by appellant on Noverrber 28, 1984 was not in 

fact. hazardous waste. 'fue:re was sare suggestion that mder certain circurrstanc:es, 

shiprrent of hazardous waste d:!signated by the nurrbers U220 and U239 would notre­

qczi"~a" l±censed hazardous waste transporter. 'n1.e facts which are a pre:requisi te 

3. Sone of the shiptents wem of waste types designated toxic and reactive or toxic 
and ignitable. 
4.. t:llder federal Dapart::Irent of Transportation regulations, promulgated pursuant 
to the Hazardl::>us Materials Transportation Act, 49 u.s.c. §1801 et ~eg_., hazardous 
waste is a type of hazardous na:t:erial. 49 CFR §171.8.See als075Pa.C.S.A.~l02.-
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' 
for sudl a finding hG~ever, have not been established here, and we believe i.t was 

the appellant's burden to do so if it intended ~ st:bstantiate its allegati.cn 

that a license would not be required for the seven shipments at issua. Whel:e the 

face of a hazardous waste manifest designates the material to be shipped as 

hazardous waste, IER, this Board and air:f other parties involved in the transport 

and disposal of that material ~t treat the material as hazardous waste tmless 

and until facts to the contrary have been established. In other words, the face 

of the manifest is controlling, in the absence of proof that the entries thereon 

are incorrect. Any other holding clearly would be cx:mtracy to the intent of SWMA. 

Consequently, we nrust assurre that the seven shiprrents from Sun Oil on Noveliber 

28, 1984 were shiprrents of hazarCbus waste. Since appellant possessed no hazardOt:s 

waste transporter license on that date each shiprrent constitutes a violati.oo of 

section 40l(a) of SWMA, 35 P.S. §6018.40l(a} 

E. VIOIATION OF MANIFEST REQUIREMENI'S 

SWMA and the regulations promulgated thereunCier provide for a hazardous 

waste manifest system which impcses joint responsibility ~n the geneJ:ator and 

the transporter of hazardous waste. Under 25 Pa. Code §75.262 (e), the generator 

is required to see that the hazardaJS waste manifest is prcperly c:::arpleted before 

the waste is transported .off-site. 25 Pa. Code §75.263(d) precludes a transporter 

from accepting hazardous waste for shipment where the manifest has not been properly 

corcpleted by the generator, pursuant to §75.262 (e). '!his dual check protects the 

public by assuring that both parties -- the generator and the transporter -bear 

responsibility for assuring that the waste is properly designated and thus, properly 

handled. Neither can rely upon the assurances of the other that tile. IE2. :o:qui.re­

nents have been or will be satisfied. 

'!he stipulated facts here establish that on five occasions prior 
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to MaJ:ch 1984 and an seven"occasions on November 28, 1984, appellant aca:pted 

shipnen.ts of hazardous waste for tl:ansport where the manifests aca:rcg;>anying the 

shipnen.ts failed tD indicataei:tber the hazard code for the waste, or the trans­

porter• s EPA identification number, or both. DER :relied in part upon these facts 

in deciding to den:Y appellant's transporter lio:mse renewal application and to 

assess the c:i vil penalty. 

FeC'er.J.·:l?.reenption · 

Appellant a:mteuds that the DER actions should be set aside to the 

extent that they are based upon appellant's failure to assure that the manifests 

included information which is not required by federal law. '111at is, appellant 

argres that Pennsylvania's manifest ra:xuirerrents have been preerrpted by the federal 

regulato:ry sch.ene applicable to hazardous waste transporte:rs. 'Ib a lirni ted extent 

appellant is CX>r:rect; as a general rule, .federal law n~ roes preempt rrcst state 

law requ:irerrents grn;e:r:ning hazardous waste rranifests. Under the facts of this 

appeal, however, the federal requirenents cb not supe:rseee Pennsylvania law, as 

we explain infra •. 

Cong:ressional po.ver to preempt state law derives, of oourse, from the 

supremacy clause of the federal Constitution. u.s. Const. Art. VI, section 2. 

Where state regulations are dlallenged as being violati \e of the suprerracy clause, 

one must begin with the assmrption that Congress does not intend to displace state 

law. .Ma:r:yland v. IDui.siana, 451 U.S. 725 (1981}. And, where the state law in 

question regulates ptblic health, safety or welfare, as does the Pennsylvania 

pmgram at issm, the guiding rule is that "the historic police pcwe:rs of the 

States were not to be supe:rseded by the Federal Act unless that was the clear 

and manifest purpose of Congress." Rice v. Santa Fe Elevator Corporation, 331 
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u.s. 2.ta, 230 (194 7) • 

R:>r pw:poses of the present discussion, the federal gove:rnment's 

authority to .regulate hazardous waste transport derives fran two statutes: 

the ~ource Conservation and Recove.ty Act ("BCBA•), 42 u.s. c. §6901 et ~·, 

and the Hazardous Materials Transportation Act ("aMrA•), 49 o.s.c. §1801 et 

~· 'lhe Envirormental Protection Agency ("EPA•) is ttle-administzative agency 

charged with administering the provisions of BCRA wbi1e the Deparbnent of 

Transportation ("OOT'') .inplements HMrA. Neither statute entirely preempts 

state .regulaticn of hazardous waste tmnsport. 

Section 1811 of HMI'A provides that any state law whicil is "inconsistent" 

with the federal program established t.mder that Act is p:reerrpted. '!he sane 

section of the Act, hcwever, allows a state tc apply to roT for a detennina tion 

that its law is not inconsistent .with the federal pzog:tam, and therefore not 

preempted. In order for such a finding to be made tbe state law must 1) afford 

" an equal or greater level of protection to the ptblic tha'1 is afforded by the 

requi.rer&nts [of HMI'A] or of regulations issued under [HMTA]," and 2) "not t.m­

.reasonably burden c::ormerce." 49 U.S.C~ §18ll..(b} .. 'Ihus, HMI'A preempts state law 

to the extent it is less stringent than or ot:bezw.ise- inconsistent with federal 

requirenents. 

Section 6929 of RCRA likewise p.:rob:ibi ts the States from irrposing require-= 

nents less stringent than the requirements .i:mpcsed by that Act. 42 u.s.c. §6929. 

:R:RA, unlike HMl'A, ~.ressly contenplat:es tba.t the States will assurre priffi3.l:Y 

authority for .inplenentation of the fedeJ::al progmm, however. Section 6926 auth­

orizes EPA to delegate program rranagemen.t to a state if the state program is no 

less stringent than and not inc::onsi steet wi.tb. the federal program, and not incon­

sistent with hazarCbus waste n:anagement programs of other states. 42 u.s. c. §6926 (b). 

424 



,, 
'!he states are free iD iiipose ncre stringent requirements regarding hazarCbus 

waste managenent. 42 u. S.C. §6929.. 'lhus, state law is preempted to the extent 

it is less stringent than or cx:mflict:s with the fecEra.l p:rogram. RCRA, ha.vever, 

Cbes not indicate any "clear and manifest purpose of Congress to preenpt the 

entil:e field of intemtate waste man.agenent or transportation. " Ci. ty of 

Philadalphia v. NEw Jer:sey, 437 u.s. 617, 620-21, n.4 (1978). 

Pw::suant to tile preenptive authority of RCRA and~, EPA and OOT 

jointly prorru.lgated regulations, effective Septenber 20, 1984, requiring the me 

of a "unifonn Hazardous waste Manifest" for all offsite transport of hazarcb\:5 

waste. 49 :Fed. Feg. 10490 (March 20, 19 84) • 'lhe agencies' decision to require 

nationwiae me of a "Unifo:on Manifest System" was a conseqtJence of their finding 

that there had been "a proliferation of manifests as vc.Xi<=?US states decided to 

aevelop and print their o;m fo:ms" and that "lack of unifonnity in state· manifest 

forrrs has created a burden for generators,_ transporters and state programs e " 

49 :Fed. Peg. 1049D-91. 'Ihi.s lack of unifo:onity was found to be eXactly the type 

of inconsistency which Congress was attempting to avoid by passing §6926 of RCRA 

and §18ll of HMrA. 

As noted abo-ve, RCRA allows EPA to delegate program management to 

the Statese Pursuant to §6926 of RCPA, this delegation generally is acoonplished 

via a two step process• a state first is granted "interim authorization" 'Which 

allcws it to administer limited aspects of the RCRA program and later is granted 

"final au.thcl:::izaticn", penni tting it to cany out the entire RCRA program in lieu 

of EPA. Un<:lrar R::RA, use of the Unifonn Manifest fonn is mandatocy cnly in those 

states which have been granted final authorization. States wishing to achieve final 

authorization IIIllSt conform their regulations to require its me. 40 c. F. R. 
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,, 
§271.10 (f). States wi. til only interim authorization, ha.vever, are not reqai.mc.t · 

by EPA to use the Unifonn Manifest. 40 CFR, Part 271, Subpart B. 

EPA apparently has created this distinction sinply CIS a matter of 

programati.c convenience and not as a ccnsequ::mce of basic l.:iinitations em fedaral.... 

authority. Since states with interim authorization wishing to apply :£Dr final 

authorization eventually IlliJSt oonfom their regulato:cy schene tc ac:l:li.eva. tfie... 

minimum federal standards (including use of the Unifonn Manifest) EPA determined 

that it would be nore efficient to alla.v the States latitude in this area until such 

tine as they were granted final authorization. 49 Fed. Peg. 10492. 

As of Septerrber 20, 1984 (the effective date of the Unif011lt M3ttifest 

System) Pennsylvania had been granted interim, but not final, authori.za:t::ion. 46 

Fed. Reg. 28161 (:r.".ay 26, · 19 81) 5 • 'lherefore, use of the Unifonn Manifest follll 

pursuant to RCRA was not re:;ruired for offsite shiprrents of hazardous waste within 

Pennsyl~a and- insofar as EPA was concerned-- Pennsylvania nanifust ~ 
~· 

rrents were not preenpted by the federal Uniform Mmifest Systan as· of tbat::da.te... 
''l' 

~r· 

Under HMI'A, however, use of the Unifonn Mmifest fo:cn becaue manda:tmy 

in all States as of Septenber 20, 19 84. Since HMrA does not provide for st:a.ta 

inpl.enentation of the federal program as does RCPA, there were no p:r:op:ana.tic 

efficiency considerations to justify delayed'hposition of the Unifonn .Manifest 

re:;ruirement. 'lhus, although under RCRA Pennsylvania manifest requi.re:rents were not 

preenpted as of Septerrber 20, 19 84, under HMTA the federal Unifonn Manifest System 

did preerrpt state law on and after that date. 'lhus, for those shi~Ls transported 

by appellant within Pennsylvania . after Septerrber 20, 1984 (and only for those 

5. Pennsylvania was granted final authorization under ReBA effecti.ve J~ 3l. 
1986. 51 Fed. Peg. 1791 (Jan~ 15, 1986). 
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shipnents} we must determine - as part of our examination of the nerits of this 

preenptioo issue -whether DER has cited appellant for violations of manifest 

:regu:i.renents which Pennsylvania was barred from requiring as a ccnsequenoe of BMrAe · 

'D:le IX>T regulations under HM1'A conoeming use of the Unifo:cn Manifest 

do not set forth what inforna.ticn a state may or may not :requim be placed on 

that fo:cn. 6 49 ~.,F.R. §172.205 (a) sinply states that: 

NO ~rson may offer, transport, transfer, or deliver 
a haza.1::t!ous waste ••• unless an EPA fom 8700-22 
• • • hazardous waste manifest • • • is prepared in 
accordance with 40 C.F.R.. §262.20 and is signed, 
carried and given as requimd of that person by this 
section. 

(Form 870G-22 is the Unifom Hazareous Waste Manifest fonn jointly promulgated 

by IX>T and EPA. 49 Fed. Reg. 10500 (March 20, 1984); 40 C.F.R. §260.10 •. ) 'Ihe 

.mfeJ::enoe to 40 CFR §262.20 likewise is not helpful in aetennirting what infoma.tion 

states am prohibited from requiring en the Unifonn Manifest. §262.20 is simply 

the mgulaticn promulgated by EPA pursuant to RCFA which requi.ms the generator 

of hazardous waste to corcplete the Uniform Manifest; its pw:pose is not to describe . 

limi ta.tiCilS m state authori. ty. 

'Ihe corments published in conjunction with the promulgation of the 

regu.lati.ons inplementing the Uniform Manifest System ao e~lain the extent of 

federal. p:reemption canceming the ent:cy of state informa.ticn on the manifest, 

6. 4(1 CFR'"Pa.rt 271, Subpart A, which sets forth the requi.renents a state must 
neet 'tlE'lC:Er RCFA in order to be granted final authorization by EPA, does specifically 
descriJ:e.. 'Vbat optional item; a state may requim be entered on the Unifom Manifest. 
Stbpart A is ronsistent w;Lth the conmerits of EPA and OOT infra. Since at the 
t:i.ne of the shipnents at issre hem Pennsylvania had not yet been granted final 
authorization by EPA, ho;.;ever, the requirements of Subpart A were not directly 
appUrable to tbose shiprrents. 

4.27 



"" havever. 'Ihe basic concem of both EPA and OOT was that the States were requiring 

ronpletion of several different manifest Cbcurrents, inposing burdens on the trans­

port of hazardous waste. 'Ihus, the intent of the Unifonn Manifest System was tO 

eliminate this practice, in effect CXlllSOlidating the many state fonts into the 

single federal manifest: 

The effect of these anendments is twofold. First, 
the use of a nationally unifonn manifest will be 
required for all offsi te transport of hazardous 
waste. Sec:x::nd, no State may require a carrier 
to provide info:nnation with or on the manifest 
which is in addition to that authorized by the 
unifonn manifest system. 'Ihus, no carrier could 
be re:;ruired to can:y any state manifest fonn that 
differs from the EPA fonn. 

49 Fed. leg. 10508 (Comrrent of OOT, enphasis added) • 

'Ihe iasre here is what ·state-required infonnation is "authorized by the unifonn 

manifest system. " 'Ihe EPA coxrm:mt sets forth general limitations: 

Although no other fonn may be required by a State 
to acconpany a waste shipnent, EPA and OOT have 
modified the Unifonn Manifest fonn to allCM the 
entJ:y of certain optional State infonnation items 
in addi tian to the federally requimd i terns • • .• 
States may require generators to conplete any of 
the infonnation i terns included in the optional 
State section of the Unifonn Manifest prior to 
the transportation of hazardous waste 

49 Fed.I:eg. 10492. 

It appears that the OOT regulations pranulgated pursuant to HMI'A do 

not specifically set forth what i terns of infonnation the states may re::J:uire be 

entered an the Unifonn Mmi.fest,. but sinply make reference to the EPA requirerrents. 

'Ihemfore VJe conclude that the limitations on state authority set forth in the EPA 

:regulations at 40 am, Part 271, Subpart A, may be considemd the definitive state­

nent- of both EPA and OOT -- on the extent to which the states nay requim (after 

Septenber 20, 1984) the entJ:y of infonnation on the Unifonn Manifest above and 
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' 
beyond what is required by fedel:al law. 40 CFR §271 .. 10 (h) provides as 

follc:Ms: 
·(h) 'nle State must follOW' the Eede:r:al..m.anifest 
for:mat ••• and may stipplenent iile fomat to 
a limited extent stbject to the cmsistency 
requirements of (HM:m]. 

* * * 
(2) In addition to iile federally mquired 
inforrra.tion, both tile State in wbidl the 
generator is located and the State in which 
the designated facility is lccated may 
require canpletion of the follaring i tens: 

* * * 
(vii) Additional waste descripticn associated 

wi. th particular hazardous wastes listed in 
the Manifest. 'Ihis info:rmatian is limited 
to inforrra.tion such as chemical rumes, 
constituent percentages, and physical state. 
(EPA fonn 8700-22, item J). 

'Ihe rrani.fests for shipnent:s of. hazardous waste transported by 

appellant after Sept:enber 20, 1984,Le., the Sun Oil shiprrents of Ncivenber 28, 

19 84, were found by DER to be incorrplete in two particUlars: no entl:y had been 

made for the appellant's EPA identification ntlltber and no ent:J:y had been made 

for the hazard code. 'Ihe EPA identification nurrber is required by the federal 

regulations to be entered an the manifest in any event, and therefore, no pre­

errption issue arises with regard to DER' s insistence that it be entered. 40 CFR 

§262.20 (a) and associated appendix. Appellant's failure to ascertain that the 

EPA I. D. nurrber had been entered a:msi±t:ut:es a violation of 25 Pa.Code §75 .263 (d). 

Appellant's preerrptian a.rgunent primarily concems DER' s requirercent 

that the hazard code be entered on the manifest. At the tine of the Sun Oil 

transports, no DER regulaticn sp?Ci fi ca.J ly required entry of a hazard code on a 
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rranifesti however, 25 Pa.Code §75.262 (e) did r9:iUire that the generator conplete 

the manifest acoordinq to the instructicns provided with the manifest fonn. 'lhe 

fonn then in use, pw:suant to HMI'A after Septenber 20, 19 84, was EPA fo:IIn 8700-

22, the Unifo:IIn Manifest. 'Ihe face of this dccumen.t as printed by DER provides, 

under ita:n "J", that the hazard code be entered. As noted above, 40 CFR §271.10 (h)(2) 

(vii) authorizes the state to require entry of certain limited info:IInation under 

item J an farm 8700-22. Ebr reasons which folla...r, we hold that DER' s requirement 

that the hazard oode be entered in item J is permissible wi. thin the intent of 

§271.10 (h) (2) (vii.}. 

DER regulations in effect as of the date of the Stm Oil shipments 

identified certain types of waste by their "hazard codes". 
7 

Specifically, 25 Pa. 

Coee §75.261 (h) (1) (ii) provided as folla...rs: 

" 

'lhe basis for listing the classes or types of 
wastes listed in this subsection is indicated 
by one or ncre of the foll.cwing hazard codes: 

(A) Ignitable Waste (I) 
(B) Corrosive Waste (C) 
(C) Reactive Waste (R) 
(D) EP 'Ibx:i.c Waste (E) 
(E) Act1te Hazardous Waste (H) 
(F) Toxic Waste (T) 

It is the absence of the appropriate one of these hazard codes in Item J of the 

manifests acconpanying the Sun Oil shipments whidl DER asserts renders the manifests 

inconplete. 

Uncer the EPA regulations quoted supra, a state may ra:Juire that a 

generator enter infontation in Item J yielding "additic.nal waste descriptions" 

pertinent to the physical and chemical qualities of the waste to be transported. 

DBR zegulations classify each type of hazardous_ waste by these hazard codes; the 

classification is determined by the physical and ch5!1ical properties of the waste, 

7. See suPra, footnote 2, regarding revision to §75.26l(h) (1) (ii). 
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'\. 
e.g. ,the eegree of its toxicity, f.l.amrrability, etc., consistent with 40 CFR 

§271.10 (h) (2) (vii). 'lhe DER regulations eerive fran pamllel federal regulations. 

25 Pa.Code §75.26l(h); 40 CFR Part 261, Subpart D. We ccnclude that the federal 

Uniform .Manifest System d::les not preerrpt Pennsylvania • s ~renent that a 

hazardous waste gene:rator enter the appropriate hazard rode in item J of the 

manifest. 'lhus, DER is not precluded from requiring that a transporter ascertain 

that i tern J has been c::arpleted before accepting the waste for transport. Eadl 

shipnent of hazardous waste by appellant without a properly a::mpleted manifest 

ronstitutes a violation of 25 Pa.Coee §75. 263 (d). 

F. 'IHE CIVIL PENAIJI'Y' ASSESSMENT 

Construction of Secticn 605 

In assessing 'the $82,000 civil penalty against appellant, DER 

relied upon section ?OS of SWMA. which provides: 

In addi tian to proceeding uneer any other rerredy 
available at law or in equity for a violatim of 
any provisicn of this act, any rule or regulation 
of the eepart::nent or oreer of the depart::m:mt or 
any term or condition of any penni t issued by the 
depart:Irent, the eepart:ment may assess a civil penalty 
upcn a person for such violation. 
35 P.S. §6018.605 

Appellant argues that section 605 Cbes not give DER the authority to assess a 

civil penalty for a violation of the conditions of a license, since the portion 

of section 605 addressing violations of DER-irrq;x:>sed conditions speaks only of 

pennit conditions. 'lhus, appellant would have us hold that DER is without auth­

ori ty to assess a civil penalty for appellant's transport of hazarCbus waste 

without a properly canditicned license.; 

We cannot accept appellant's argument. Secti:an 605 authorizes DER to 

assess a civil penalty for "a violation of any provision of this act". Under 
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', 
section 40.3 of SWMA it is unlawful to carry out transportation activities in 

violation of DER rules and regulations. 35 P.S. §6018.403(b) (8). DER nagula.tions 

requiJ:e that a transporter carply with the conditicns of its license, that it 

not transport hazard:>us waste without a license, and that it- net accept hazardous 

waste for shipnent with:mt a proper manifest. 25 Pa.Code §75.263(c) and (d). 'lhus, 

each of'the violations' established by the rec:::>rd hem is a violation of DER rules 

and regulations and therefore, of SWMA. Consequently, DER pcssesses the auth­

ority to assess a civil penalty for those violations. 

In light of the foregoing, we .reject appellant's argunent that DER's 

assessnent of the civil penalty violates appellant's cit.E p:rocess rights because 

appellant did not have reason to knON that violation of its license conditions 

cnuld subject it to such a penalty. Appellant is correct that due process re-

quires that a person be afforded notice of what acts may sd::>ject him to a penalty'. 

Keyishian v. Board of B§qents, 385 U.S. 589 (1967). Appellant, ho.vever, is 
,. 

charged :with knCMledge of the law applicable to its activities. SWMA clearly 
,, 

prahibi ts transportation of hazardous waste in violation of the concli tions of a 

license; the DER regulations establish that acceptance of hazard:>us waste for 

transport with an incorrplete manifest is likewise unlawful. 'Iherefore, we c:::>n-

elude that appellant had anple notice of what the law required and that a penalty 

c:::>uld be assessed for violations of these requirements. DER has not violated 

appellant's right to due process of law. 

'Ihe Cormonwealth Docurtents Iaw 

Appellant next argues that DER relied upon an unptblished policy 

in eetermining the arcount of the civil penalty and that this c:::>nstitutes a vio-

laticn of the Coimonwealth Docunents Iaw, 45 P.~. §'!102 et ~· '!he fi.rst issue 
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we must address in this cannecticn is whether DER in fact did rely upon such a 
' ' 

policy. 'Jlle record establishes that there nCM exists a written :rreno:randun 

within DER which sets forth guidelines for establishing the proper axrount of 

a civil penalty under~. 'lhe civil penalty assessrrent at issue here, hOW'­

ever, was not calculated based upon that written policy~~· Rather, at 

the tine this assessnent was calculated the practice was iD take into account 

the factors which new are e:xplici tly set forth in the DER intemal nenorandum. 

'fue dollar figures rea:mnended by the rremorandum, h.owever, were not used to 

determine the axrount of the penal'~:¥ here. Nevertheless, since is is clear that 

DER personnel did rely upon an unwritten policy, we must decide whether the failure 

to publish this policy as a regulation renders DER's reliance upon it invalid 

insofar as the civil penal 1:¥ is concerned. 

'Ihe Comrronwealth D:lcurrents law ("CDL") requires that all regulations 

of administrative agencies be published in accordance with the provisions set 

forth in that Act before the regulations can have legal effect. We begin with 

the definition of "regulation" set forth in the CDL: 

"Regulation" means any rule or regulation or order in 
· the nature of a rule or regula.t.im, prorrn.llgated by 
an agency under statuto:ry authority in the administration 
of any statute administered by or relating to the agency, 
or prescribing the practice or procedure before such 
agency. 45 P.S. §1102(12). 

Promulgation of a regulation is essentially a legislative function. Pedrrond 

v. Comrccnwea.lth, Milk MaJ:keting Board, 26 Pa.Crrwlth 368, 363 A.2d 840 (1976). 

The definition of a regulation must be contrasted with that of a 

"statetent of policy" which the CDL defines as folla.vs: 

"Staterrent of Policy" neans any cbcurtent, except an 
adjudication or a regulation, p:romulgated by an agency 
which sets :fbrth substantive or procedural personal 
or property rights, privileges, imnunities, duties, 
liabilities or obligations of the public or any part 
the:reof, and includes, without limtti.ng the generality 
of the foregoing, any oocunent interpreting or im­
plementing any act of Asserrbly enforced or aam:inisi:liu:ed 
by such agency. 45 P .s. §1102 (13) • 
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... ... 

The basic distinction between a regulation and a policy statanent 

is that the fonrer establishes a "binding no:r.m", i.e., a standard of candu:::t 

which has the force of law. A policy stat.anent1 by contrast, s~ly "announces 

the agency's tentative intentions for the future." Pa. Human Relations 

Ccmni.ssion v. Norristown Area Sdlool District, 473 Pa. 334, 374 A.2d 671, 679 

(1977) (quoting Pacific Gas and Electric COnpmy v. FPC, 506 F.2d 33 {D.C.Cir. 

1974). While a regulation must be pranulgated pursuant to rule-naking require­

nents, an agency's inta:pretatian of a legislative enactment or its am regulations 

is sinply "policy" and thus not subject to such requ.irenents. Chem:::lene Corp. v. 

Comnonwealth, DER, Pa.Cmwlth , 497 A.2d 268, 275 (1985). A regulation, a'lCe 

promulgated, Irn.l.St be f6llcwed by the agency. Rochez Brothers v. DER, 18 Pa.Cnwlth 

137, 334 A.2d 790 (1975). General Electric Landfill OPposition Oornmittee v. 

DER, 1982 EHB 63 (Adjudication dated April 28, 1982). 

-· . The Pennsylvania Suprare Court recently has· established a criterion 

for distinguishing between policies and regulations. In I.epata v. Unenployment 

Carpensation Review Board, 507 Pa. 570, 493 A.2d 657 (1985) , the Court held 

that when the standard being awlied by the agency is "completely and unequi­

vocally detenninative" of the rights or duties of a particular portion of the 

public, the standard, in effect, is a regulation and Irn.l.St be published in 

accordance with the requirements of the Comnonwealth ]):)currents Law. 493 A.2d 

at 660. 
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.... .... 

'Ihe Chemclene deci.si.on., suprar cancemed factual circumstances very 

similar to those of the i.nstant:. appeal.. 'Ihere the appellant had challenged 

various aspects of DER 's adm:inist:z:at:icn of ~ as applied to hazardous waste 

transporters. One of the issues raised c::once:rned DER'.s use of unpublished 

.intel:nal maooranda .in sett:i.ng-tbe-'anDfll'lt of the bond a transporter ImJSt p:>st 

as a condition for receiv:i.Dg a license. 'nle appellant contended that the 

memoranda were of general. application and future. effect and therefore should 

be subject to the publication requirements of the COL. 

In rejecting this contention the Ccmnonwealth Court noted that DER 

had not employed the .inte:r.:DaJ....me in a manner which set a hard and fast 

rule or as criteria by which the arrcunt of the bond would be established .in 

every case. While the DER policy would provide a baseline of sorts from which 

DER employees could begin in deteJ::mi.ning the pr:Oper bond amount, the prel.iminaJ:y 

assessment reached after applying the policy was subject to change depending 

l.JIX)n a variety of other factors, such as the compliance histm::y of the applicant. 

In other words, the policy was not "completely and tmequivocally detel:minative" 

of the issue. Iopa.ta, supra~ 

We conclude that this rationale is equally applicable to the facts 

of the .instant appeal. DER • s policy concerning civil penal ties under SWMA 

essentiall.y i.s. intel:pretive of the requirercents of section 605, 35 P.S. §6018.605. 

'!bat section requires DER to consider the willfulness of the violation, costs 

of restoration or abatement, danage to the Cbmro:rwealth' s natural resources or 

their u;es, savings to the violator as a consequence of the violation, and 

"other relevant factors".. The policy si.nply defines these factors more fully. 

In addltion, its application is necessarily a case-by-case detenn:i..na.tion in 

that, for exampl.e, the policy requires an evaluation of the severity of the 

particular violations at issue. 'nle policy does not provide an inflexible 
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rule of law or "binding mnn" which DER must apply in a p3.rticular fashion 

to each case and which if so applied would dictate a p3.rticular result. It 

simply provides guidance to DER personnel in detennining the anount of the 

penalty which will be assessed. Therefore, the p:>licy need not be published 

in acrordance with the requiranents of the CcrnmoiJNeal th Docurrents Law. 

An rmpublished DER policy does not enjoy the presl.li'('Ption of 

validity to which properly pranulgated regulations are entitled, ho.vever. 

Weste.rn Hicko.ry Coal Company v. DER, 1983 EHB 89, 102 (Adjudication dated 

June 2, 1983) aff'd 86 Pa.Crnwlth 562, 485 A.2d 877 (1984). DERmust establish 

that its assessnent of the civil penalty based upon its policy guidelines 

was a proper exercise of its discretion • 

........ 
--··•.>;'-' 
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' ' 
Ielevant Factms in Assessing the Civil Penalty 

J::Ea beam. tbe bm;den of proof on the civil penalty issuae Black Fox 
~ . . .. 

Mi.nirJ.:l and nevelq"ertt Cb;p~ · v. DER, EBB Ibcket Nee 84-114-G (Adjudication dated 

April 29,. 1985). AS discussed above, secticn 605 requires DER to consider "the 

w.UJ.£ulness of the violations, damage to the air, water, land or other natural 

:resources of the ~lth or their uses, cost of restoration and abatenent, 

sav:ings z:esul.ting b:7 the person in consequence of su:h violation and other rel­

evant factm:s." 'lhe parties have stipulated that the violations at issua here 

did not result in any hai:m to the Comrcon;.;realth 's natural resources or their uses 

and that there wem no associated costs of restoration or abaterrent. 

Appellant diq gain sorre financial benefit as a conse:;ruance of the 

violations.. DER requires that transporters of reactive waste post a la.J:ger 

bond than.. that required of. transporte:rs of the waste types which the DER 

license authorized appellant to transport. Appellant accepted one shipment 

of reacti.-ue waste for transport on January 19, 1984 without having posted the 

higher bond. No admissible evidence 8 was presented, hc:Mever, to establish 

the. actual ancunt which appellant saved by not having to put up the larger 

. bond- 'lhel:efore, we have no basis for altering the civil penalty assessrcent 

one Wcr:l or another 1D take into account the savings to appellant. 

Sect:i:on 605 of SWMA requil:es DER to consider the willfulness of the 

violatia:rg in determining the arcount of the civil penalty to be assessed. Although 

a.· NPPenant has attached an affi.davi t to its post-hearing brief which 
goes to this issue. We cannot consider evidence which is aeb.o:rs the record, 
however. Appellant has not filed a petition to reopen the record. 1 Pa. 
Code §35 .231. 
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the terns "willful" or "willfulness" generally connote the presence of intention 

or deliberate choice, the Board repeatedly has oonstrued the tenn "willful:c.ess" 

in the civil penalty pmvisions of the Clean Streams r.a.w, 9 35 P.S. §691.1 ~~· 

and the Surface Mining Act,
10 

52 P.S. §1396.1 et. ~-, to include a bnJad 

spectrum of nental states. In DER v. Rushton Mining CcnparJ¥, 1976 EBB ll7, Beam 

Matber Denworth e:xplained the concept of "willfulness" as follCMs: 

'Ihe Board has previously stated that the concept 
of willfulness for purposes of §605 [of the Clean 
Streams Law] can be likened to the similar con­
cepts in tort law and criminal law. Ccmronwealth,. 
DER v. F.roelke, [1973 EHB 118] ••• Without bind­
J.ng the Board absolutely to tort law (where the 
law has developed to deal with direct injuries to 
the person rather than the enviro:rment) ~ that law 
does pmvide an analysis of degrees of knaring or 
willful mnduct that is useful in cnnsidering this 

9. Section 605 of the Clean Streams Law provides: 
Civil Penal ties 
a. In addi ticn to pmceeding 1mder any other .remedy available at 1.a.J or in 

eg:ui ty for a violaticn of a provision of this act, rule, regulation·, order of 
the department, or a condition of any penni t issued pursuant to this act, the 
depa.rt:nent, after hearing, may assess a civil penalty upon a persoo or :munici­
pality for su::h violation. Such a penalty may be assessed whether or not the 
violation was willful. 'lhe civil penalty so assessed shall not exceed ten 
thousand Clollars ($10 ,000) per day for each violation. In Cletenn:i.riin:J the a:m:nmt 
of the civil penalty, the department shall consider the willfulness of the vio­
lation, damage or injmy to the waters of the Comnonwealth or their uses. cost of 
restoration and other relevant factors. 35 P.S. §691.605(a). 

10. Section 18.4 of the Surface Mining Act provides: 
Civil Penalties 

In addi ti.on to proceeding under any other .remedy available at law or 
in equity for a violation of a pmvision of this act, rule, regulation, order of 
the depa.rt:nent, or a condition of any pennit issued pursuant to this act.. the 
department may assess a civil penalty upon a person or municipality· for such 
violation. Such a penalty may be assessed whethsr or not the violaticn was will­
full. 'lhe civil penalty so assessed shall not exceed five thousand Cbl.la.l:s ($5000) 
per day for each violation. In detenni.ning the arro1mt of the civil penalty the 
departnent shall consider the willfulness of the violation, damage or iDjw:y to 
the lands or to the waters of the Cormonwealth or their uses, cost of restoration 
and other relevant factors. 52 P.S. §1396.22. 
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elenen.t for pm:poses of civil penalties. Fbr instance, 
there is clearly a difference beween deliberate, in­
tentimal..ac.ts, which are the rrcst 'Willful" • • • and. 
accid:!ntal., 'unin:te~rtional, .. unknowing negligence, ll which . 
is in n.O sense willful. See Restatenent of Torts, 2d. , 
Vol.· 2, §282. In bei:lr.Teen are degrees of negligence or 
m:isccnduct with va:cying degrees of kna-Tledge attached, 
which ~ nake an act ncre or less willful, although 
not cm::nmting to ''willful misoonduct" in tort law. 
'lhus, although an act may not be willful in the eelib­
era:te or intentional sense, there may be a eegree of 
willfulness evident from knowledge that certain conse­
qlEl'loes am likely to result if that act is Clone in 
this manner or from failure to take the care that is :re­
qu:i..I:ed. tc avoid likely injurious consequences from that 
act... 1976 EBB at 133. 

'nlis stat:enent has been repeatedly affinned by the Board. See, DER v. I:bnald 

Cox, 1982 EBB 282 (Adjudication elated December 10, 1982); DER v. Jefferson 

Tavnshi.p, 1978 EHB 134 (Adjudication dated August l7, 1978) DER v. Trevorton 

Anthracite, 19 78 EHB 8 (Adjudication dated Janua:ry 24, 19 78) ; aff' d 42 Pa. 

Qrwlth 84, 400 A.2d 240 (1979). 

Uneer Pennsylvania precedents, willful conduct is synon0rous with 

intentional ccndllct. In FapopOrt v. Sirott, 418 Pa. 50, 209 A.2d 421, 424 (1965) 

the Court held that ''willful" conduct is "deliberate and intentional". And, ncre 

recently, the Camonwealth Court has stated that the tenn willful "obviously 

su;;rgests the presence of intention and at least sene pa-Ter of choice. " Lucciola v. 

Comrrcnwealth, Secretcu:y of Education, 25 Pa.Orwlth 419, 360 A.2d 310, 311 (1976). 

Intentional conduct, as defined by the Restatenent (2d) of Torts, §8A, "i.rrplies 

that the actor intends or eesires to cause the consequences of his act, or that 

11.. Use of the phrase "accidental • • . negligence" is somewhat misleading. AS 
discussed ncre fully, infra, negligence inplies that tile harm at issue could have 
been. px:e.\lented by the exercise of reasonable care. An accident, by contrast, is 
"an occurrence which ••• could not have been foreseen or prevented with the ex­
ercise of reasonable precautions." w. Prosser, Hombook of the Law of Torts, (1971) 
§29. 'Ihus, by definition, there cannot be "accidental negligence". 
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he believes that the COilSB:IueilCE!S are sr:bstantially certain to occur." 'nlm, 

intentional conduct is, within the language of Rushton, sup.z:a., the ":rcost will­

ful rv, for the puzposes of aS.sessnent of civil penalties. 

Reckless conduct is action taken in conscious dis:regard of its 

prd::lable consequences, or of the fact that h.aJ:m is likely to result. La.M:l.rra v. 

Adam, 164 Pam Super. 268, 63 A.2d 497 (1949). Black Fbx Mining and Developnent 

Co.rpo.z:a.tion v. DER, EBB I:kJcket No. 84-114-G (Adjudication dated April 29, 1985) G 

Black's raw Dictionacy (5th. :ed.l9-'79} defines .. ~ 8S' '1amd\lct:·.'Whicn- evinces 

disregard of or indifference to caJSe:ruences under ciJ:ClJI[Stances where hann rray 

result, regardless of whether hann was intended." Ieck.less oonduct differs fran 

intentional oonduct in that the actor need not have a desire or intent to cause 

the ha:t:m. It is enough if the actor "knavs or should realize that the:re is a 

strong J;lOSSibili ty that ha:cn may result, even. though he may hope or expect that 

his oonduct will prove harmless. Ha.vever, a strong :grc::bability is .?3- different 

thing f~m the substantial certainty without which he cannot be said to intend 

the hann in which his act results." Restat.enent (2d) 'lbrts §500, corrment f. 

Negligent conduct is conduct which "falls bel~ the standard established 

by law for the protection of others [em g., the pmlic] against an tmreasonable 

risk of har.m." Festa:t:enent (2d) 'Ibrts, §282. Conduct is negligent if it causes 

hannful consequences which oould have been foreseen and prevented by the e~r- · 

cise of reasonable care. Lerro v. Wynne, 451 Pa. 37, 301 A.2d 705 (1973). Prosser 

notes that "in negligence, the actor does not desire to bring about the oonse­

quenoes which follcM, nor Cbes he knc::M that they a:re substantially certain to occur, 

or believe that they will. There is merely a risk of such consequences, suffic-
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iently great to lead a reasonable man in his position to anticipate them, and to 

guard against them." W. Prosser, Hornbook of the IaN of Torts ( 19 71) §31.. In 

other words, whereas recklessness and intentional conduct both focus t1p0n the 

' actual knowJ.edge of the actor via a vis the prcbable consequences of his actions, 

a finding of sud:l knc:wledge is not a prerequisite to cx:mcluding that ccndnct is 

negligent. It is enough if, under the circunstances, a reasonable pel:Sal would 

have recognized that hann could result. 

'!he reliance upon tort principles in the foregoing discussicn of "will-

fulness" goes only so far, h.c:Mever. It is inportant to recognize that whe:reas 

in tort law one deals with ·actual injuries to persons or property and that such 

injuries are the "hann" which the actor intends to cause (intentional or "willful" 

conduct), consciously disregards (reckless conduct), or should have recognized 

(negligent conduct) , _for purpcces of assessing civil penalties under the Cararon-

wealth's enviromrenta.l statutes, the "ha.:tm" at issue can be si.nply ?l statutory 

violation. No proof of actual injw:y to person or property is ~red, apart 

from that whidl is necessary to establish the statutory violation itself. 

Basically, in detennini.ng the de~ of wi.llfulness of a violator's 

oonduct, we rm.:st focus upon the violator's recognition (or lack thereof) of the 

fact that its cx:mduct may cause a violation of law. Applying the foregoing stanJards 

to the facts .of "thiS case we conclude that none of the violations at issue were 

willful, in the sense of deliberate or intentional. 'nle record does not support 

a finding that appellant was aware of and celiberately chose to ignore IER' s Ie­

quirercents limiting it to transport of certain types of hazardous waste. Nor has 

there been any showing that appellant was cwa:r:e that it was accepting waste for 
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transpc3rt without properly COirp!eted nanifests. 

'nle l:eCDrd, however, does support our conclusion that the shiprents 

which took place prior to the date ~t received DER's first Notice. of 
. .· . . 

vi:o1ati.oo ~.the :r:esult :of negli~ on appellant's part. As.~- discussed, 

supra, in the context of our disctSsian of :fi.nali:ty. and· issue-'p:te~us:Lan, 

appellant should have knam that IER·had inpa;ed conditions upon its transporter 

license limi:t:i:rJT the types of waste which it was authorized to accept. We are 

willing to accept that appellant, hc:wever, did not actually appreciate this fact 

until it received notice fran DER on February 8, 1984 ~ via the first Notice of 

Violation -that it was violating the conditions of its license. 'Ihe:refo:re, 

we find that the 119 shipnerits of waste t:fpes for which appellant was not licensed 

which occurred prior to .~ebruary 8, 1984 constitute negligent violations of SWMA. 

,, The license condition violations occurring after Februa.J:Y 8, 19 84 are 

of a different character, lx:Mever. 'lll.e Notice of Violation received by appellant 

an that date clearly and unequivocally infomed appellant that transport of types 

of waste,'iwhic:h appellant • s liCense did not authorize was a violation of SWMA. 

Appellant does not dispute that it received this Notice of Violation m February 8, 

1984; Becky Perlaky, appellant's safety secreta:r:y, was aware of the Notice of 

Violation as of that date. A co:rporation is charged with knc:Mledge of all naterial 

facts which its officers and agents aa;ruire "to.hlle acting within the soope of their 

emp.J.c;rnent and authority. C.J.S. Co:rporations §1078; A. Schulman, Inc. v. 'Ihe 

Baer Q:mpany, Inc. 197 Pa.Super.429, 178 A.2d 974 (1962). 'Ihe:refore, "We cx:ncluee 

that appellant had actual knowledge, as of FebruaJ:y 8th, that transport of toxic 

waste was a violaticn of SWMA. Despite this fact, appellant transported 17 ship­

:rrents of toxic waste aft:ar that date (excluding the Surt Oil shipnents in Noverrber, 
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1984, which -were not a:msiClered in assessing the civil penalty)~ 'lhese 17 ship­

nents constitute reckless violations of SWMA. 

Appel.lant•s contention that it thougnt .. ithad corrected the pmblem of 

unlicensed shipxrents by reqt.Esting a license anenclrent lacks any reasonable basis 

in fact. As of the date appellant received the fi:t:St Notice of Violation, appel..­

l.an:t. Bad..nquest:slthatDER amend its existing license. While the Notice of 

Violation cited appellant for transport of toxic and reactive waste without a 

prcperly conditioned license, haNever, appellant's re::pEst for license amend­

rrent applied only to ignitable waste and made no rrention of the waste types for 

which the Notice of Violation had been isst:ed. Under these circurrstances it 

would not be reasonable for appellant's enployees to conclude that they had 

:rerredi.ed the problem.'' It could-not ·reasonably have been ~cted that·sinply 

by subrni. tting a re:;Iuest for ·license anen.Cirrent to DER the terns and condi. tions of 

the license automatically would be altered. DER must approve an anendnent to a 

license before it has legal effect. Appellant did not :receive the anended 

license until. after it had received the Notice of Violation. 

Appellant also accepted waste for shiprrent on five occasicns (again 

excluding the Sun Oil shiprrents) without a properly · ccxrpleted manifest.. 'lhere 

is no indication in the record that appellant (via its drive:t:S or otherwise) 

had any conscious appreciation of the fact that the mnifests -were inco:rcplete 

at the tiire the waste was to be transported. Such a finding would be necessary 

in orCler to find that appellant's conduct with regard to these fi~ shipnents 

was reckless or intentional. It is clear, however, that appellant should have 

been aware that the manifests were not properly corrpleted. Appellant is under 

a duty -pursuant to 25 Pa.Code §75.263(d) - to ascertain that the manifest 
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accorrpanying a shipment of hazardous waste contains all of the proper entries. 

'lhe failure to nake such a check is indicative of negligence. 'lll:~fom, we 

ro!flude that the five ~pments of hazardous w~te Without proper manifests 

constitute negligent violations of SWMA. 

In addi ticn to willfulness, section 605 of SWMA n:qu:i.res DER to 

ronsi<Er "other relevant factors" in assessing a civil penalty. In the instant 

case, DER considered as relevant the severity of the Violations and detenence .. 

In addition, DER ronside:red it inportant to establish a penalty anomt which 

was consistent with the penalty assessed other transporters for similar 'bjpes 

of violations. 

DER ccnsidered the violations at issue here to be "serious". DERrs 

post-hearing brief sets forth the fol.l.cMing as a justification for the inpo­

sition of the $82,000 assessment: 

'lhe prirna.J:y difference beb.veen specific licenses 
are the nurrber and conbination of hazard codes 
to which a transporter is limited and the alrcunt 
of the bond posted. '!he anount of the bond is 
related to the quanticy and cypes of waste the 
transporter is licensed to accept. Without the 
hazard codes all licenses would be identical­
and virtually neaningless as part of the cradle­
to-grave system of which they a:re a part. If 
the Department were fm:bidden to issue transporter 
licenses with conditions re;I.ated to the applicant's 
circmstances, anyone could haul anything - and 
if the legislature had intended that, surely it 
would not have bothered to create the licensing . 
requirements. DER brief at 25. 

While we are willing to agree that the limitation of transporter .. 
licenses by hazard code is reasonably related to DER' s policy conceming the 

anDunt of a bend which a transporter must post in order to cbtain a license, 

DER's contention that without the hazard oode limitation the transporter license 
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would be rreani.ngless is entirely lacking in ner.i. t. Neither SWMA nor DER regu­

lations e:xplicitly conterrpla.t:le· "that DER will limit licenses by hazard oodee 

DER' s authority for i:rrposing such a limi. tation derives from section 502 of 

SWMA, which providss that DER may "inpose su:::h other te:cns and condi tians as 

~t deems nec::essacy or proper to achieve the goals and pw:poses of the acte" 

35 P.S. §6018.502 (f). DER admits that a tranSporter may be authorized to haul 

all types of hazardous waste; indeed, shortly prior to the denial of the 

license renewal application, DER apparently was prepared to grant appellant sudl 

authorization. If such authorization were granted the transporter would in 

effect have no limitations (by waste type) placed upon its license. It could 

"haul anything", yet we would have no difficulty holding that such authorization 
.. 

would be entirely consistent with the inteni: of the Pennsylvania Legislatm:e in 

enacting the transporter license ~t of SWMA. 

'Ihe requirenent that a transporter obtaba a license before conducting 

hazardous waste transport operations within Pennsylvania is an inportant part of 

the Comrronwealth' s "cradle-to-grave" tracking system for hazardous waste manage-

rrent. It enables DER to noni.tor the persons responsible for assuring that ·the 

waste arrives at a trea~nt, storage or dispcsal facility and that the facility 

is one v.lhich has the authorization to handle that cype of waste. 'Ihis function 

is served regardless of the limitation of the license by waste type. DER .regu-

lations require that a hazardous waste nunber be entered on the rranifest for 

each type of waste being transported. 25 Pa.Code §75.262 (e). 'Ihese nunbei:S -

which are listed in the EPA regulations, 40 CFR Part 261, Subpart D and incor~ 

porated by reference in 25 Pa. Code §75.26l(h) - govem whether a particular 

treatnent, storage or disposal facility can accept the waste from the transporter. 
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See, 'e.g., 25 Pa. Code §75 .264 (c) (1) and (m) (1) (i) (E) • 'Ihe entl:y of the hazard 

oode an the manifest and the limitaticn of b:ansport:er licenses by hazard 

coee Cb not serve this pw:pa:;e. 

In addition, the lim:itation of the license by hazard code amnot be 

justified on the basis of tJ:ansportation safety cansi.Clerations. While different 

types of equipnent may be n:quimd for tJ:ansport of different varieties of 

hazardous waste, IER is not the. administrative agency which nonitors such require= 

nents. 'Ihe Pennsylvania. and tll:lited States I:epa.rtrrents of Transportation have 

p::romulgated extensive :regulations goveming the equipnent to be used in hazarCbus 

rraterial transport. ~gen.erc£.ly, 49 CFR Parts 271 and 272; 67 Pa.Cbde Chapter 

403. 'Ihese regulations likewise inp:>se :requirenents concerning the marking and 

labeling of hazarcblE :material for shipment, 49 CFR §§171. 300 - 171.450, and the 

use of placards on the transport vehicle during shiprrent. 49 CFR §§172.500 - · . . . 

172.558. Navhere in any of these regulations is air:! :reference rrade to the use 

of hazb-d codes • 

.As we stated above, hcwever, the limitation of licenses by hazard 

code does serve the legitimate pur:paSe of enabling DER iD set greater bond 

anounts for those tJ:ansporters who wish to undertake transport of no:re Clangerous 

varieties of hazardous waste, e.g., :reactive as opposed to toxic. 'lhis is the 

sole ju;tificaticn offered by DER in support of the lirense l:i.mitations which we 

find persuasive. 'nle only hcu:m which resulted from these violations was that 

appellant was able to transport types of hazardous waste without posting a bond 

anount g1:eater than that which it had posted. This is an inporl:llnt consideration 

but it Cbes not justify the arrcunt of the penalty which DER has assessed. 
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In light of the foregoing, we do not share DER' s view of the severity 

of these violations e While we do not mean to su:;rgest that a t::ransporter is not 

under a duty ·to exercise diligence in ccnplying with the mqu:i.rements i.nposed 

upon it by DER pursuant to SVH\, we find that appellant's shiprrents of types of 

hazardous waste without a lioe!tlSe authorizing the same should be characterized 

as a having a lCM degree of severity. No envimnnent:al harm resulted from the 

violations, and indeed, it does not even seem possible that any such hann could 

have resulted. 

'lli.e final factor which we will consider in reviewing DER' s assessrrent 

of the civil penalcy is deterrence. 'lli.e Board has :repeatedly recognized that 

deterrence to the operator and to the industl:y in general is a legitimate con­

sideration in detennining the proper arrount of a civil penal cy. Westem Hicko:ry 

Coal Company v. DER, 1983 EBB 89 {Adjudication dated June 2,. 1983); DER v. ronald 

Cox, 1982 EHB 282 (Adjudication dated Decenber iO, 1982); DER v. Jefferson 'lbrmship, 

19 78 EHB 141 {Adj udicatian dated Au.;JUSt 17, 19 78) • 

One consideration in figuring the· deterrent effect of the penalcy is 

the pmfi t -- if aey - generated by the operator in connection with the vio­

lations. 'lli.e testi.:rccny on the profit which am;:ellant has made from its hazardous 

waste transporting operatiaJ.S in Pennsylvania was 9:Iuivocal. Although it 

was. established that, on the whole, appell.atl.:t. has not made a profit in· its 

hazardous waste transport activities, the actual dollar figures for the trans­

ports at isste here were not made part of the record. Consequently, we are 

unable to calculate a specific figure which would eliminate any profit which 

appellant may have generated. Such figures, hCMever, are not a necessa:ry pre­

requisite to establishing a civil penalcy in an arrclm.t which Cloes have a 

deterrent effect. 'Ihe basic consiceration in civil penalcy assessrrents is that 
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the penalty be calculated to "reasonably fit" the violation. Trevorton 

Anthracite Conpany v. DER, 42 Pa.Ctwlth 84, 400 A.2d 240, 243 (1979). 

O:Jnput:aticn of the Amount of the Penalty 

With this standard in mind, we now tum to the actual corrputation of 

the penalty. ~rst we consiaer the shipnents, prior to Feb:ruazy 8, 1984 (the 

date appellant received the :fi.n;t Notice of Violation) of waste -cypes for which 

appellant did not possess a proper license. For reasons we have explained, 

eadl of these shiprrents constitutes a violation of SWMA, but the resulting 

violations were no IIDre than negligent and of lCM severity.- ·mR assessed a· penalty 

of $500 for each of ll8 shiprrents solely involving violations of appellant's 

license conditions yielding a total penalty of $59,000. For one shipment during 

this period (that from-Keystone Stamping on Janua:ry 9, 1984) DER assessed a 

penalt_y of $1000, because in addition to the fact that appellant lacked a 

license which authorized transport of the cype of waste shipped, the manifest 

ac::ccxrpanying the shipnent was inc::orrplete; thus DER assessed $500 for the license 

violation and $500 for the incorrplete manifest violation. 'llle total penalty 

assessed by DER for the 120 violations which occurred prior to appellant's receipt 

of the N:>tice of Violaticn was $60,000. 

Fran one point of view this total is not unreasonable. 'Jhe maximu:n 

penalty per violation under section 605 of SWMA, 35 P.S. §6018.605, is $25,000 

per violation. $500 is only 2% of $25, 000. 'lllus, in assessing only $500 per 

violation, the penalty can be said to reflect the fact that the violations at 

:issue: were only negligent and of low severity. (DER, ha-1ever, actually con­

sidered the violations to be "serious" when it detennined this penalty arrount) • 

On the other hand, we ao not think that the total rragnitude of the penalty can be 
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ignored, even though this total is no IID.:re than 2% of the total DER might 

of $60,000 for these neglige..Tlt, env:i.rarnrer.:tally inconse:;ruential ".':iolations 

is too 1aJ:ge tc be a :reasonably fi tti..T'l.g p=-..nalty, since '/Je conclude that all 

the violations of the license conditions occurring before February a, 1984 

st:Srn:ced :f':rnm appellant's single negligent failure to pro:perly appreciate the 

oondi tions of its li<Pnse. 

We enpliasize that we do not regard a $500 penalty for any single one 

of thes~ negligent violatio:n.s as too large; our point is rather that DER's 

decision that t.he pmalty for each such violation must be $500 is an abuse of 

its discretim in that it fail~ to take into consieeration +-he C!Umulative effect: 

" 
of the assessrrent of the sane dollar. anomt for each vi alation. In other words, 

the penalty was not calculated to reasonably fit the violation..:;. Trevorton· 

Anthracite, suora. 

Since we have conclueed that the assessed penalty of $60, 000 for the 

aforesaid 120 violations was an abuse of DER' s discretion, we proceed to sub­

stitute our discretion for DER's·. Warren Sand and Gravel, Inc. v. DER, 20 Pa. 

Oiwlth 186, 341 A.2d 556 (1975). Specifically, we hold that a penalty of $500 

per violation for the first ten violations of the candi. tians of appellant's licens*=' 

is not ,_,nreasanably l.al:ge, and further hold that the $5000 total penalty for these 

ten violations will have a suitably eeterrent effect on appellant and other hazardous 

waste transporters who may be or may have been careless about cx:nplying with. the 

conditions of their licenses. Thus, we uf>hold the $500 penalty for the first ten 

license condition violations. 

As noted above, the 120 violations which occurred prior to FebrtJal:Y 8, 

1984 included two associated with a single shi.;nent for whid:l. DER assessed $1000, 
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of whidl $500 was for the violaticn o£ appellant's license c::onditians and $500 

was for tre failure to ascertain that the manifest had been prc:perly CDirpleted 
. . . . . ,. 

by the generator. We conclude that .the $500 penalty for the .incx:mptete manifest, 

which is only two percent of the maximmt penalty allowed by section 605 is 

not mreasonable, s.inoe, as we concluded above, the violation was negligent and 

caused no envimnnental harm. 'Iherefore, we sustain this $500 assessrrent. 

Beyond fue first ten violaticns of appellant's license conditions 

and the incorrplete manifest violation discussed supra, we conclude that a penalty 

of $500 per violation is unreasonably severe; this series of violations stemrred 

from appellant's sarre basic negligent failure to apprecia~ its license conditianso 

We cannot wholly overlook these remaining 109 license condition violations, hav-

ever. ''Secticn 605 specifically states that "each violation for each se:t=arate 

day shAll constitute a se:t=arate and dist.inct offense" and we are bound by the 

clearly indicated intention of the legislature. Taking all these considerations 

into a!&ount, we hold that mder the circumstances of this appeal, a penal t;r of 

$100 per violation for each of these re:rraining 109 violations is reasonable and 

also is suitably deterrent. In sum, for the 119 violations of appellant's license 

conditions which occurred prior to Februazy 8, 1984, we assess a penalty of 

$15,900. Fbr the failure to assure that the manifest fo:t one of these shipnents 

was conplete we uphold DER' s assessment of $500. 'Ihus, for all the violations 

prior to Februacy 8, 19 84 we assess a total penal cy of $16, 400. 'We stress that 

this result is specifically based upon the facts of this appeaL we certainly 

do not i.rrply that in any series of similar negligent violations of la.v severi cy, 

whether or not arising fran sirn:il.ar. negligent action on the-'part~of.,:::t:ee ·transporter, 

the penalcy for each Violation beyond the first ten should be only ore fifth 
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t:hapenalcy per violation for the fiJ:St ten. 

vle next turn to the violations which ocx::urred after appellant 
• • • • • ~ 0 • • ••• 

moeived the fi:r:st Notice of Violation on Februazy 8, 1984. '!here were twenty­

one such violations, seventeen fur transport of waste cypes for which appellant 

did not possess a proper license and four for inproperly c::x:>rrq?leted manifests. 

DER assessed $1000 for each of the manifest violations, $1000 for the first 

sixteen license ocnd!ticn violations, and $2000 for the last license condition 

violation. 

'Ihe four rranifest violations occurred after appellant had received 

the N:>tice of Violation, and DER therefore concluded that these violations 

reflected a higher degree of willfulness than those which occurred beforehand. 

'Ihe Notice of Violation, however, makes no rrentioo of appellant's failure to 

ascertain that manifests were conplete before accepting waste for shiprrent and 

we therefore find no basis in the record for concluding that the post-Februa:cy 

8th manifest violations were the result of anything rcore than negligent conduct 

en appellant's part or that they should be treated differently than the manifest 

violaticn which occurred prior to Februazy 8, 1984. Since we have upheld DER's 

$500 assessment for the latter violation, we therefore uphold an assessment of 

$500 for these four additional manifest violations, arrounting to a total penalty 

of $2000 for the four which occurred after February 8th. 

'Ihe seventeen license condition violations have been classified by 

us as reckless, for reasons described supra. DER assessed a total penalcy of 

$18,000 for these violations. In deter:mi.ning this arrount DER concluded that 

the last of these violations occurred after the conveJ:Sation between e:rployees 

of appellant and of DER on February 24, 1984 concerning a possible amendrcent of 
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