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FORWARD

This volume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1991.

The Environmental Hearing Board was driginally created as a departmental
administrative board within the Department of Ehvironmenta] Resources by the
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177. The Envirdnmenta] Hearing Board
Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status of the
Board to an independent, quasi-judicial agency and expanded the size of the
Board from three to five Members. The jurisdiction of the Board, however, is
unchanged by the Environmental Hearing Board Act; it still is empowered "to
hold hearings and issue adjudications... on orders, permits, licenses or

decisions" of the Department of Environmental Resources.
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CAROL RANNELS
o e " :  EHB Docket No. 90-110-F
COMMONWEALTH OF PENNSYLVANIA o | |

DEPARTMENT OF ENVIRONMENTAL RESOURCES ~ : Issued: September 6, 1991

OPINION AND ORDER SUR
REQUEST FOR RECONSIDERATION EN BANC,
OR IN THE ALTERNATIVE,
MOTION TO CERTIFY QUESTION FOR INTERLOCUTORY APPEAL

By Terrgnpe J. Fitzpatrick, Member
Synopsis

A request for reconsideration en banc filed by the Department of
Environmental Resources (DER) is granted where the presiding Board Member's
decision denying DER's motion for summary judgment addressed a question of
first impression which is important to DER's regulation of bottled water
suppliers. On the merits of the question, the Board affirms the presiding
Member's decision that in order to constitute a "bottled water system," a
supplier must regularly serve at least 25 year-round residents. In addition,
the Board includes in its Order the necessary statement for an interlocutory
appeal by permission pursuant to 42 Pa. C.S. §702(b).

OPINION

This is an appeal by Carol Rannels (Rannels) from a compliance qrder

issued by DER on February 27, 1990. Rannels is the owner of Crystal Springs

Water Co., (Crystal Springs) Brecknock Township, Berks County. Crystal
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Springs provides water to the public through four vending machines. In the
comp]fance order, DER directed Ranne1§ to comply with 25 Pa. Code .
§109.301(6) (i), which requires bott]ed'waterssyStems to perform week1ly
microbiological mom’toring.1

DER filed a motion for summary judgment, arguing that Crystal Springs
is a "bottled water éystem" under the regu]ations,'ahd that, as such, it must
comply with the miénobio]ogica] monitoring requirements of the reguiations.
Rannels 6pposed the}motion. On December 11, 1990, the presiding Board Member
issued an Opinion at 1990 EHB 1617 ruling that undér thevregulations-a
"bottled water system” is defined as one which, among other things, regularly
serves at least 25 year-round residents. éjnée DER did not contend that
Crystal Springs met this sténdakd, DER's motion for summary judgment was
denied.

This Opinion and Order addresses DER's "Request for Reconsideration,
Eh-Banc, or, in the Alternative, Motion for Amendment of Order to Certify
Question for Interlocutory Appeal.” In its request for reconsideration, -DER
argues that "exceptional circumstances” are present to justify reconsideration
of the interlocutory:-decision denying its motion for summary judgment. DER
asserts that the question raised here is one of first impression, and that the
issue is important to its scheme of regulation of bottled water suppliers
under the Pennsylvania Safe Drinking Water Act (SDWA), Act of May 1, 1984,
P.L: 206, No.-43, 35 P.S. §721.i et seq., and the regulations implementing
the SDWA at 25 Pa. Code Chapter 109. On the question itself - whether under

the SDWA and the regulations a provider of bottled water constitutes a

1 pyrsuant to 25 Pa. Code §109.303(a)(4), Rannels. was ordered to take
samples at the point of delivery to the consumer and to include one
representative sample for each source of supply (Compliance Order, para. 11).
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"bottled water system” regardless of whether it regularly serues at least
25 year-round residents - DER contends that the prior Opinion incorrectly
construes the regulations, fails to give proper weight to DER’s interpretation
of the regu]ations, and contravenes the purpose of the bottled water
regulations. | -

With regard to whether reconSideration of the December 11, 1990
Opinion should be granted, we find that exceptional c1rcumstances are
present to justify reconsideration. The questionvraised here is one of first
impression and is important to DER's scheme of regu]ation of bott]ed’water
#suppiiers. In addition, as we will explain below, it appears that the legal
issue raised here is the controlling issue in the proceeding. Thus, it is
appropriate to allow the entire Board to examine the question and then to
'include the statement for an inter]ocutory appeal to Commonwea]th Court.

Hav1ng granted recon51derat10n we turn to the substantive question
raised by DER‘s motion for summary Judgment. was DER justified as a matter of
law in deeming Crystal Springs a "hottled water system” and, thus, imposing
upon 1t the monitoring requirements set out in 25 Pa. Code §109.301(6)(i),
-DER contends that the Chapter 109 regulations deem a bott]ed water system to
be a community water system. DER also argues that bott]ed water systems must
oomply with all regulations applicable to community water systems, citing‘25
Pa Code §109 4(b). Therefore DER contends that the regulations recognize
that bott]ed water systems perform the same function as community water |
'systems, and present the same need for protection for users of the system.

The flaw in DER s argument is that it refers to Crystal Springs as a
”bott]ed water system w1thout examining the following definitions in the
regu]ations:

Community water system - A public water system
which serves at least 15 service connections used
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by year-round residents or regu]ariy serves at
least 25 year-round residents.

(i) Bottled water system - A community water
system which provides artificial or natural
mineral, spring or other water for bottling as
drinking water whether or not containers are
provided by the water supplier ... .

25 Pa Code §109 1. Under these definitions, a bott]ed water system is a form
of commun1ty water system In defining the term commun1ty water system " the
regulations 1mpose a minimum size requ1rement - the system must serve at least
15 serv1ce connect1ons used by year round res1dents or regu]ar]y serve at |
least 25 year- round res1dents 2 A supp11er of bott]ed water wh1ch does not
meet these size requ1rements cannot be a "community water system;” hence, it
cannot be ‘a "bottled water system 3 | | | |

DER's arguments fail utter]y to come to grips with, or even to
recogn1ze these definitions. Instead DER asserts, vague]y, that ”Crysta]
ySpr1ngs const1tutes a bottled water system within the meaning of the
uregu]at1ons promu]gated under the SDWA at 25 Pa. Code Chapter 109 L (DER
request for recons1derat1on para. 7.) DER may be re1y1ng upon 25 Pa. Code‘
§109. 4(b) wh1ch prov1des that "[b]ott]e water systems and bulk water hau]1ng
systems, un]ess spec1f1ca1]y exempted, 'shall comp]y with regulations
| app11cab1e to commun1ty water systems ... " As the pres1d1ng Board Member
lstated in h1s Op1n1on (p. 5, note 4), this regulation is curiously worded;
since a bott]ed water system is a form of community water system, it seems

strange to say that it must comply with regulations applicable to community

2 This definition of "community water system 1svalso contained in the
SDWA itself. See 35 P.S. §721.3. The term "bottled water system” is not
defined in the SDWA. ‘

3 Since a bottled water system does not have "service connect1ons "t

would have to meet the requ1rement of regularly serving at least 25 year-round
residents.
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water systems. However, nothing in this regulation alters the minimum size
requirement which'is incorporated into thé definitions of "community water
system” and "bottled water system.”

We must emphasize that our conclusion arises from the language and
policies of the.SDWA and the regulations, and that our personal views.
regarding pubTlic policy have played no part ‘in this decision. While it is
true that both the SDWA and the regulations are designed to assure the safety
of water supplies, it is also clear that by imposing the minimum size.
requirements referred to above; the General Assembly and the Environmental
Quality Board (EQB) expressed a policy that very small water systems and .

- suppliers should not be subjected to requirements as stringent as those
imposed upon larger systems. Neither this Board nor DER may substitute its
own- notions of policy for those of the General Assembly and the EQB.

Accordingly, the Board affirms the Opinion of the presiding Board

 Member which denied DER’s motion for summary judgment.

In the event that the Board refuses to reconsider, or refuses to -
'reVerse, the decision of the presiding Board Member, DER asks that we amend
the Order to include a finding that the Order involves a controlling question
- -of law as to which there is substantial ground for disagreement and that an
immediate appeal will materially advance the ultimate disposition of this
matter; The Judicial Code provides, in relevant part:

(b) Interlocutory appeals by permission.--When
a court or other government unit, in making an
interlocutory order in a matter in which its
final order would be within the jurisdiction of
an appellate court, shall be of the opinion that
such order involves a controlling question of law
as to which there is substantial ground for
difference of opinion and that an immediate
appeal from the order may materially advance the
ultimate termination of the matter, it shall so
- state in such order. The appellate court may
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thereupon, in its discretion, pérmit an-appeal to
be taken from such interlocutory order.

42 Pa. C.S. §702(b).

We find that the legal question addressed above meets the standards
for an interlocutory appeal by permission. DER has not asserted that Crystal
Springs regularly serves at least 25 year-round residents. Therefore, the
question whether Crystal Springs must regularly serve at least 25 year-round
residents to constitute a "bottled water system” appears to be a controlling
question of law. In addition, there is "substantial ground for difference of
opinion™ on the question. Although we sincerely believe that DER's Tlegal
argument is weak, the fact that DER - the agency charged with impiementing the
regd]ations - would take this position ié entitled to some consideration.:
Finally, an immediate appeal may materially advance the ultimate termination
of the matter. Although the legal issue addressed here appears to be
controiling, Rannels - a pro se appellant - may be forced to a hearing due to
her inability to comply with the technical details involved in filing a motion
for summary judgment. An immediate appeal to Commonwealth Court would very
glike1y save everyone involved a great deal of needless effort.

J Therefore, we will include in our Order the statement required by 42

Pa. C.S. §702(b) for an interlocutory appeal by permission.4~

4 per requested that the December 11, 1990 Order be amended to include the
statement required for an interlocutory appeal. We believe it is more
appropriate to include the statement in the instant Order since we have
reconsidered the earlier Opinion and Order, and since the instant Opinion and
Order is a decision of the Board, en banc.
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ORDER

AND NOW, this 6th day of September, 1991, it is ordered that:

1) DER's request for reconsideration en banc of the presiding
Board Member's December 11, 1990 Opinion and Order is granted.

2) The presiding Board Member's December 11, 1990 Opinion and
Order is affirmed.

3) Pursuant to 42 Pa. C.S. §702(b), it is the Board’'s opinion
that its ruling that a supplier of bottled water must regularly serve
at least 25 year-round residents in order to constitute a "bottled
water system” under the SDWA and the regulations involves a
controlling question of law as to which there is substantial ground
for difference of opinion and an immediate appeal may materially
advance the ultimate termination of this matter. ’

~ ENVIRONMENTAL HEARING BOARD

h !‘ wEEEo
Administrative Law Judge
Chairman

Administ;ative Law Judge
Member

“TamanceS: F.

Administrative Law Judge
Member

DATED: September 6, 1991

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER: |
Martha E. Blasberg, Esq. .
Southeast Region
Appellant Pro Se:
Carol Rannels
Reinholds, PA

ist;ative Law Judge
er :

Jjm
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CAROL RANNELS : |
v. i  EHB Docket No. 90-110-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :

OPINION CONCURRING IN PART AND DISSENTING IN PART
OF BOARD MEMBER RICHARD S. EHMANN

I specifically concur with the reasoning and conclusions reached in the
foregqiﬁggopjnion as it pertains to denial of DER's Motion For Summary
Judeent.-.I take issue solely with the majority's decision to certify this
issue to the Commonweé]th Court. The majority finds DER's legal argument to
be weak but'agrees to certify anyway based on the fact that it is espoused by
DER. I do not believe certification is appropriate on this basis. DER's
argumenf is too weak to accede to DER's request for certification just because
the argument was advanced by DER. I would deny DER's request and proceed to

adjudicate the merits of this appeal.

ENVIRONMENTAL HEARING BOARD

RICHARD S. EHMANN
Administrative Law Judge
DATE: September 6, 1991 Member -

cc: For the Commonwealth, DER:
Martha E. Blasberg, Esq.
Southeast Region
Appellant Pro Se:
Carol Rannels
Reinholds, PA

Jm
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LEHIGH TOWNSHIP, WAYNE COUNTY EHB Docket No. 91-090-W

V.

se o0 o8 »s

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: September 6, 1991

OPINION AND ORDER
SUR MOTION TO DISMISS

By Maxine Woelfling, Chairman
‘Synopsis

A motion to dismiss for lack of jurisdiction is granted in part where
an appellant does not file its appeal within 30 days after receiving a Depart-
“ ment of Environmental Resources' (Department) letter regarding reimbursement
- of expenses in enforcing the Pennsylvania Sewage Facilities Act, the Act of
January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 et .seq. (the
Sewage Facilities Act).

OPINION

This matter was initiated with the March 7, 1991, filing of a notice
of appeal by Lehigh Township, Wayne County (Township), seeking review of -
- letters from the Department dated January 14, 1991, and February 8, 1991. The
Department’s letter of January 14, 1991, advised the Township that after
consideration of additional information submitted by the Township solicitor,

 the Department was not altering its demand that the Township repay its 1987
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and 1988 grants for expenses in administering and enforcing the Sewage
Facilities Act because of the Township’s failure to comply with the
statute.l In this same Tetter, the Department also acted on the Township’s
1989 reimbursement application and appTied the approved amounts against the
amounts to be repaid from the 1987 and 1988 grants to the Township. The
Department’s February 8, 1991, letter responded to a January 22, 1991, letter
from the Townsh1p s solicitor, restating the position in the Department S
January 14, 1991, 1etter and demand1ng submission of the amount outstand1ng
on repayment of the 1987 and 1988 reimbursement grants

On May 13, 1991, the Department f11ed a motion to d1sm1ss the o
Township’s appeal for lack of jurisdiction, arguing that the.appea] was filed
more than 30 days after the,Department;s letter of April 24, 1990, notifying
the Township of its denial of the Township’s 1988 reimbursement application
and demanding a refund of $12,518.57 from the Township’s 1987 refmbursement
grant. In the alternative, the Department argues that the Township’s appeal
of the January 14, 1991, letter is untimely. ,The Department cites Rostosky v.
Department of Environmental Resources, 26 Pa. -Cmwlth. 478, 364 A.2d 761, 763

(1976), and-25 Pa. Code §21.52 in support of its motion. The Township’'s May
28, 1991, response to the Department’s motion denies that its appeal was
untimely.

The Board's rules of practice and procedure at 25 Pa. Code §21.52
provide that an appeal of an action of the Department must be filed with the
Board within 30 days éfter the party appeliant has received written notice of
such action.  If an appeal is filed beyond this 30 day period, the Board has no

jurisdiction to hear it. Rostosky, supra, -and Lebanon County Sewage Council

1.$uch grants are authorized by §6(b) of the Sewage Facilities Act.
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v. Com., Dept. of Environmental Resources, 34 Pa. Cmwlith. 244, 382 A.2d 1310

(1978). For the reasons which follow, the Township’s appeal must be dismissed
with respect to the Department’s January 14, 1991, letter.

The Township specifies in its notice of appeal that it is seeking
review of "DER letters of February 8, 1991, and January 14, 1991, denying
sewage expenseé réimbursement for the year 1988 as submftted, and the DER
demand of repayment by the Township of 1987 sewage expenses reimbursement.”
While the Township states in its notice of appeal that it received notice}of
the Department’s action through its solicitor on February 13, 1991, it is

.evident from a January 22, 1991, letter from the Township solicitor to the
Department, which is attached to the Township’'s notice of appeal, that the
Township received the Department’s Janﬁary 14, 1991, letter sometime prior to
January 22, 1991, and forwarded the letter to its solicitor. Since the
Township’s appeal was not filed until March 7, 1991, it was untimely with
régard to the January 14, 1991, letter. However, it was timely with regard to

the Department’'s February 8, 1991, letter.2

ORDER
AND NOW, this 6th day of September, 1991, it is ordered that:
1) The Department’s motion to dismiss is granted in part and

denied in part; and

2 In so doing we do not address the issue of whether the Department’s
February 8, 1991, letter is an appealable action and, if so, what issues may
be raised in the Township’s appeal. Although the Department’'s motion
contained allegations as to which Department letter was a “final appealable
action,” it sought dismissal of the Township’s appeal on the basis of 25 Pa.
Code §21.52 and the Rostosky decision, both of which deal with timeliness.
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2) The Township’s appeal of the‘Departmeht's January 14,1991,
letter is dismissed as untimely. ' | |
3) The Township shall file its‘pré-hearing“memorandum on or
before September 23, 1991. -
' ENVIRONMENTAL HEARING BOARD

Administrative Law Judge
Chairman

Administ;ative Law Judge
Member

“TRmance S Fu

Administrative Law Judge

Member e
% é%%ég;«ﬁkiféggéégzzééii:¢/r
. ANN
- Administrative Law Judge
Member
st lland
ASEPH N. MACK
(Adfiinistrative Law Judge
DATED: September 6, 1991 ‘Wember

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Barbara L. Smith, Esq.
Northeastern Region
For Appellant: ,
Timothy B. Fisher, Esq.
Gouldsboro, PA -
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WILLIAM RAMAGOSA, SR., et al.

se oo oo

V. IR : EHB Docket No. 89-097-M
: (consolidated)
COMMONWEALTH OF PENNSYLVANIA : ’ :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 9, 1991

OPINION AND ORDER
SUR
UNDRY DISCOVERY MOTIONS

" Robert D. Myers, Member

Synopsis

The discovery period will not be extended when the time allowed has
been adequate, the number of issues has been significantly reduced, and the
attorneys have turned the process into a contest of personalities.

OPINION

Discovery disputes have dominated these consolidated appeals for the
past six months (see Opfnions and Orders issued on June 4, 1991 and on August
23, 1991). The imminent closing of the discovery period on August 30, 1991
prompted the filing of a flurry of motions on August 28 and 29. In;]uded'were
a Consolidated Motion for Protective Order filed by the Department of
Environmental Resources (DER), a Motion for Protective Order filed by
Appellants and a Motion for ExtenSion of Time to Cqmplete Discovery filed by
Appellants. Responses have been filed to all of the_Motidns except the
Appellants' Motion for Protective Order. Our disbosition of these motions

makes it unnecessary for us to wait for that response.
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The attorneys, with conduCt at least bordering on the censorious,
have turned the discovery process into an ongoing contest of persona]ities.
We will not lend our tacit approval to such conduct by granting additional
time for fhem to contihue it. The discovery pefiod has been adequate and the
jssues have been significantly reduced by our Opinion and Order of August 23,
1991. The case shouid proceed to hearing. | |

AND wa, this 9th day of September; 1991, it is ordered as follows:

1. Appellants' Motion for Exténsion of Time to Complete Discovery is
denied.

2. DER's and Appellants; Motions for Protective Orders are granted. -

3. Appellants shall file their pre-hearing memorandum on or- before

September 24, 1991.

ENVIRONMENTAL HEARING BOARD

s d Jugus

- ROBERT D. MYERS !
Administrative Law Judge
~Member

DATED: September 9, 1991

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
M. Dukes Pepper, Jr., Esq.
Regulatory Counsel
Mary Martha Truschel, Esg.
Central Region
For the Appellant:
Richard B. Ashenfelter, Jr., Esq.
POWELL, TRACHTMAN, LOGAN & CARRLE
King of Prussia, PA
- and
Joseph P. Green, Jr., Esq.
DUFFY & GREEN
West Chester, PA
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BOROUGH OF CATASAUQUA

v. . EHB Docket No. 90-461-B
COMMONWEALTH OF PENNSYLVANIA \ o | |
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 9, 1991

OPINION AND ORDER SUR
MOTION TO COMPEL

By Thomas M. Ballaron, Heafigg Examiner
Synopsis

A municipality's motion to compel more sufficient answers to ‘
interrogatories, served upon the Department of Environmental Resources (DER)
during the course of discovery in the municipality's appeal from the issuance
of. a Nafiona] Pollutant Discharge Elimination System (NPDES)_permit,‘is granted.
. The interrogatories required DER, in relevant part, to set forth the subject
mafter of its experts' opinioné, the substance of the facts and opinions to
which they expected to testify, and the summary of the grounds for each
opinion. DER's answers were vague and nonspecific, and, therefore, did not
comply with Pa.R.C.P. No. 4003.5(a)(1).

OPINION
On October‘26, 1990, the Borough of Catasauqua (Borough) filed a

notice of appeal with the Board from DER's issuance to the Borough of an NPDES
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sewage permit (permit) on Septehber 27, 1990. In its notice of appeal, the
Borough primarily contended that the effluent limitations set forth in the
permit for copper, lead, silver, and zinc were unreasonable, arbitrary, and

" capricious because DER calculated the effluent limitations by using incompiete
data in an unproven computer model.

‘The present discovery controversy stems from interrogatories served
upon DER on March 20, 1991, by the Borough which requested, in pertinent part,
the names of the experts DER intended to call as witnesses (No. 1), the
subjéct matter of their testimony (No. 1a), the substance of the facts and
opinions to which they expected to testify (No. 2a), and a summary of the
grounds for each opinion (No. 2b). On May 20, 1991, DER provided its answers
to the Borough. Dissatisfied with these responses, the BoroUghAfiled its
motion to compel with the Board on July 5, 1991, contending that DER's ansWers
did not provide the Borough with the substance of the facts or opinions to
which each expert was expected to testify, or a summary of the grounds for
their opinibns. Arguing that DER's responses failed to comply with Pa.R.C.P.
‘No. 4003.5(a)(1), the Borbugh requested that the Board order DER to supply
mdre"comp]ete ansWers, or, upon DER's failure to comply, bar the agency from
calling any experts to testify at trial.

In response to the motion to compel, DER stated that it had complied
in good faith with all of the Borough's previous discovery demands, including
the Borough's request to produce a copy of the software package for the DER
computer model, and that its answers to the Borough's interrogatories were
sufficient. DER asserted that the permitting process, through which the

effluent Timitations were established, was extremely complex and that it did
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not know at the present stage of the appeal what aspects of the process the
Borough intended to contest. As a result, DER argued that it could not
specify how its experts would testify in defense of the permit. |

In the Borough's reply brief filed 6n Aqgust 9, 1991, it asserted
that it_was attempting to discover, through the contested 1hterrogatories, the
specific data and calculations used by DER in determining the effluent
lTimitations of the permit. The Borough contended that this basié information
was essential in order for the Borough fo proper]y frame the issues for its
appeal. | | | |

A review of the contested 1nterrogatorfes revea]s-that DER answered |
Interrogatory No. la by déscribing a rénge of subjects on which each of its
three experts would testify, including the theoretjca} basis'of the computer
mode], what data was used, and how the output from the model was interpreted.
However, DER failed to provide the sﬁbstance of the facts and’opinions of its
experts as ca]]ed»for in Interrogatory No. 2a. It mére]yvprovided a-more
detailed list of subjects on which each would téstify. Similarly, DER féf]ed
to provide a summary of the factual grounds for‘ifs exberts' opinions as
reduired_by Interrogatory No. 2b. Instead, tﬁe agency answered, thatlits~
experts' opinibns were based upon their professional experience, various
policy manuals, regulations, and technical references. |

Discovery before the Board is governed generally by the Pennsylvania

Rules of Civil Procedure. Kerry Coal Company v. DER, 1990 EHB 98; 25 Pa. Code

§21.111. It is well established that the discoVery rules are designed to

provide generous access to all relevant information. CORCQ v. DER, 1990.EHB

1376. This is equally true with regard to a party’s expert opinions in order
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to prevent surprise and unfairness and to allow for a trial on the merits.

Sindler v. Goldman, 309 Pa. Super. 7, 454 A.2d 1054 (1982); Pa.R.C.P. No.
4003.5(a). " | N R -

| App]ying these standards}'DER’s submissions db not constitute
responsive answersvto'Intérrogatories Nos. 2a and 2b, as required by Pa.R.C.P.
No. 4003.5(a)(1).‘ The proffered answers cannot substitute for the detailed
fnformation’in DER's possession which is necessary for the Bordugh‘tO'déVelop
its appeal. DER's contention that it had fnsufficienf know]edge regarding the
gist of the Borough's appeal to provide accurate responses 1is of no weight}
It s eviaent from the notice of appea] that the Bor0ugh_has challenged DER's
use of the computer model, the validity of the field data, and DER's
interpretation of the results.. v '

As the information sdught by the Borough is properly discOverable,

CORCO v. DER, 1990 EHB 1376, and since DER's answers to the 1hterrogatories

were vague and nonspecific and did not adequately pinpoint the facts and
opinions to which its experts were expected to testify in a case where

technical evidence will be decisive, the Borough’'s motion to compel access to

this informafidn'mQSt be granted. Philadelphia Electric Company, et al. v.

DER, 1990 EHB 1028.
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ORDER
AND NOW this 9th day of September, 1991, the motion to compel more
sufficient answers fi]ed'by thé Borough of'Catasauqua, is granted. DER will

provide full and complete answers to Interrogatories Nos. 2a and 2b within 30

days of this order.

ENVIRONMENTAL HEARING BOARD

N —

sy A
DATED:  September 9, 1991 ‘ Hearing éxaminer_

cc: Bureau of Litigation
“Library, Brenda Houck
For the Commonwealth, DER:
Barbara L. Smith, Esq.
Northeastern Region
For Appellant:
Jeffrey R. Dimmich,. Esq.
Catasaqua, PA
jep ‘
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CARL OERMANN |
vo :  EHB Docket No. 88-153-M

COMMONWEALTH OF PENNSYLVANIA : - |
DEPARTMENT OF ENVIRONMENTAL RESOURCES ~ : Issued: September 10, 1991

ADJUDICATION

By Robert D. Myers, Member

Syllabus

In an appeal by a water supplier from the asseésmeﬁt of a $5,000
civil penalty under the Safe Drinking Water Act, the Board sustaihs the
assessment but feduces the ambunt to $3,000. In reaching this reéu]t; the
Board concludes that DER carried its burden of proof only in showing that no
one capable of acting on behalf of the water supplier was available to respond
to the water emergency. This circumstance and the failure of the water
supplier to have an emergency response plan, (as required by the regulations)
was a violation of ?5 Pa. Code 8109.4(a)(4), for which a civil penalty is
assessable. The Board holds that the absence of any legislatively mandated
factors to be considered by DER in assessing civil penaities under the Safe
Dfinking Water Act is not a fatal flaw in the statute but simply requires DER
to exercise sound discretion. This discretion may be exercised either by
reguiation or on a case-by-case pasis, unliess the Legislature dictates
otherwise. Since the Legisiature aid not do so, DER was justified in

proceeding on a case-by-case basis. The factors considered by DER are held by
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the Board to be appropriate but the amount is considered too high since it was
based, in part, on factual allegations that were not proved. The Board
reduces the assessment to $3,000.

Procedural History

On April 19, 1988 Carl Qermann (Appel]ant) filed a Notice of Appeal
from a Civil Penélty Assessment in the amount of $5,000 made against‘him on
_March 18, 1988 by thevDépartment of Environmenta],Resources (DER). The appeal
was .twice scheduled for hearing and postponed at_the‘request of the parties.

A hearing eventually was held in Harrisburg on December 11, 1990 beforé
Administrative Law Judge Robert D. Myers, a Member of the Board. Both |
parties, repfesented by legal counsel, filed a partial stipulation and
presented evidence in support of their respective legal positions.
Post-hearing briefs were filed on February 8, 1991 (DER) and on March 1, 1991
(Appellant). The record consists of the pleadings, the partial stipuiation of
facts, a transcript of 91 pages and 2 exhibits, | |

After a full and complete review of the record, we make the

following:

FINDINGS OF FACT

1. Appeilant is an individual residing at 4621 South Salem Church
Road. Dover (Dover Townsnip), York County, Pennsylvania 17315 (Notice of |
Appeal; N.T. 42).

2. DER is an administrative department of the Commonwealth of
Pennsy]vania and is authorized to administer the pfovisions of fhe

Pennsylvania Safe Drinking Water Act (SDWA), Act of May 1, 1984, P.L. 206, 35
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P.S. §721.1 et seq.; section 1917-A of the Administrative Code of 1929, Act of
April 9; 1929, P.L. 177, as amended, 71 P.S. §510-17; and the rules and
regulations adopted pursuant to‘said statutés (stip. 7 11). '

| 3. Appellant is the developer, part-owner and manager of -Del-Brook
Estates, a mobile home park located in.DoVef Township. Appellant resides in
the park (N.T. 43, 45-47,.49).
| 4. Until sometime in 1988, the domesﬁic water supply for Del-Brook
Estates consisted of a’210-feet‘deep well (drilled in'1978).  Distribution
facilities included a submersible pump’(inéta11ed in 1983), a well house
equippéd with pressure tanks and eledtrica]_connections, a 2-inch water main,
and individual service lines to each mobile home (N.T. 31, 44, 56, 58, 68 and
83). | |

5. As of May 1987 there were 30‘mobiTe homes 1o¢ated»in'De1-Brodk
Manor (N.T. 44).

6. At or about 10:00 p.m. on Thursday, May 7, 1987 Leon B. Lankford,
Township Manager of Dover Township, was notified by York County Control that
Del-Brook Estates was without water (N.T. 73-75).

7. Lankford attempted to coﬁtaCt Appellant by telephone but was
unable to do so (N.T. 75, 78).

8; Lankford went to Del-Brook Estates and, after verifying that the
residents were without water, went fo Appellant’s mobile home but found no one
there (N.T. 76, 80). |

9. By midnight of May 7, 1987 a temporary water supply had been

furnished to the residents by running a'gardén hose from a fire hydrant

L The partial stipuiation is abbreviated "Stip.” followed by the
particular paragraph number. Most of the stipulations are legal rather than
factual and will be referenced later in the Adjudication.
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(connected to the Township’s public water system) to a nearby mobile home
(N.T. 11, 77-80). | : .

10. Early on the morﬁing of Friday, May 8, 1987_Lankf6rd éa]ied
Chester E. Young, DER’s District Supervisor for the York-Adam;-Frank]in
District, and informed him of thevemergency watef connection (N{T. 8, 10, 78).

‘ 11. After receiving this information;:Young aftempted to contact
~Appellant by calling the two telephone numbers that}Appe]]aht had previbusly
given to DER, but the attempts were unsuccessful (N.T. 11, 12, 28).
| 12. Young went to Del-Brook Estates during the morning of May 8,
1987, observed the emergency-water connection and a trdck parked near the well
cas1ng but found no one to talk to (N.T. 10-12, 28- 29) |

L3; Lankford contacted Appellant by car phone on May 8, 1987 and
informed him of the emergency water connect1on (N.T. 46, 77)

14, After determ1n1ng that the prob]em was not in the w1r1ng,
Appellant pulled the submersible pump from the well and repiaced it. The
permanent water supply was restored ahd the emergency connection was removed
on Monday night, May 11, 1987 (N.T. 49-53, 79).

15. Young Was notiffed by Townshipkpersonnei on May 11, 1987 that the
emergency connection had been discontinued (N.T. 17). ’

16. Neither Appeilant nor anyone on his behaif notified DER of the
water outage at Del-Brook Estates and the emergency water connection to the
Township system (N.T. 17, 18, 20, 62).

17. Young had infdrmed Appellant twice prior to May 1987. that he
needed to prepare an emergency response plan buf Appellant failed to.do So
because of his intention to connect Del-Brook Estates to the Township water

system (N.T. 17, 21, 57, 85, 83; Exhibit AP-1).
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18. Del-Brook Estates was connected to the Townsﬁib water system in

1988 (N.T. 33, 83). |
| 19. On March 18, 1988 DER assessed a c1v11 penalty aga1nst Appellant
in the amount of $5,000 (N.T. 19; Exhibit C- 1) ‘

20. Young calculated the civil penalty assessment by following DER
guidelines that take into consideration the seriousness of the violation, the
culpability of the violator and the duration of the violation (N.T. 19).

21. In eva]uating these factors:

(a) Young considered the violation to fall within the most
serious categofy, for which a rangeldf $2,000 to $5,000 is suggested, and
considered $3,500 to be an appkbpriate amount;

| | (b) Young considered ApbeTTant’s cu]pabi]ity to fall within the
reckless category, Qith a rahge of $1,500 to $2,500, and determined that
$2 000 was an appropr1ate amount;

(c) Young determined the duration of the violation to be 3 days
buf assessed for only 1 day at a rate of $5,000; and

(d) Young concluded that, desbite the fact fhat the calculation
totalled more than $5,000, the penaTty should be $5,000.

(N.T. 19-23; Exhibit C-1). | |
| DISCUSSION
As the party assessing the civil pénaity, DER has the burden of
proof: 25 Pa. Code §21.101(b). 7o carry the burden, DER has to show by a
prepdnderance of the evidence that its assessment was lawful and an
appropriate exeréise of its discretion: DER v. Lucky Strike Coal and Louis J.

BeItrami, 1987 EHB 234.
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The parties have stipu]ated2 that Appellant was a “person” and a
”suhp]ier of water” and that Del-Brook Estates was a “public water system” as
those terms are defined in section 3 of the SDWA, 35 P.S. §721.3, as bthay 7,
1987. As such, Appe]iant‘was obligated by section 4 of the SDWA, 35 P.S.
§721.4, to comply with rules and.regulatiens adopted pdrsuant to the SDWA.
Those rules and fegu]ations are set forth at 25 Pa. Code Chapter 109.

Appe]]ant js charged with having Violeted 25APa.'Code §109.4(a)(4)
which mandates that public water supp]iers'”take‘whatever investigative or
corrective action is necessary_tq?aSSure that safe and potable water is
continuously supb]ted to the usere."‘ According to DER's allegations,
Appe]]ant3 "allowed the [water] system to ma]funct1on in that a
pump...failed.” Th1s pump fa1]ure accord1ng to DER resu]ted in no water
being suppliied, over at least a three day period, to the resiqents of
[De1-Brook Estatee]....” Neither Appellant "nor‘any authorized agent of»his
~was available to respond to the emergency.” Appellant’'s allowing the ”system
_to maﬁfunction” and his “inaction in response to the emergency posed an
"imminent and substant1a1" threat to the water users in Del-Brook Estates

The evidence fa1ls to support some of DER's a]]egat1ons There 1S no
evidence, for 1nstance that shows why the Dumo failed. Accoralng to
Appeilant, it was only 4 years oid. Unless we are to 1nterphet 25 Pa.‘Code
§109.4(a)(4) as imposing liability without fault, the mere fact that an
essential hiece of equipment stopped functioning raises no‘fnference of

operator neglect. The common experience of mankind is that the best

2 Stip. 93 through 17.
3 A11 of the qguoted 1anguaae that fo]]ows in this paragrapn is der1ved

from paragraphs 12 to 15 of the Civil Penalty Assessment issued by DER on
March 18, 1988.
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manufactured and carefully maintained mechanical devices can malfunction. The
standard of service imposed by the Legislature on persons and entities
furnishing water to the public is set forth in section 1501 of the Public
Utility Code, Act of July 1, 1978, P.L. 598, 66 Pa. C.S.A. §1501. That
section reads, in part as follows:

Every public utility shall furnish and maintain

adequate, efficient, safe, and reasonable service

and facilities, and shall make all such repairs,

changes, alterations, substitutions, extensions,

and improvements in or to such service and

facilities as shall be necessary or proper for

the accommodation, convenience, and safety of its

patrons, employees, and the public. Such service

also shall be reasonably continuous and without

unreasonable interruptions or delay....

(emphasis supplied)
The emphasized words, injecting the concept of reasonableness into the duty to
furnish water without interruption, conflict with any suggestion of 1iability
without fault. It has been held that a cause of action for strict liability
does not exist against a water supplier for an ihterruption of service caused
by a defect in the system:,KffzmilIer v. Riverton Consolidated Water Company,
38 Cumb. L.J. 33, 46 D&C 3d. 72 (1987).

| There also is a lack of evidence to support DER’s allegations that no

water was supplied to Del-Brook Estates residents for a 3-day period. The
precise time when the water pump failed has not been shown. It is clear,
however, that water service was restored, through an emergency connection to
the Township’s system, by midnight on May 7, 1987. The connection was not
severed until May 11, 1987 when the Del-Brook Estates system went back into
operation. There 1is hearsay testimony that the mobile home park had been out
of water for a 24-hour period betore the emergency connection was made on May

X} 1987. Even if we accept sucn testimony, it falls short of the 3-day period

alleged by DER.
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| DER argues, however, that the allegation is correct because the water
supp11ed to the mobile home park during the May 7 - May 11 per1od was from the
Township’s system and not the Del-Brook Estates system. We are frankly
puzzled by this argument. If a water supplier is to do whatever is.neceséary
to assure that potable water is supplied to his users (as required by 25 ﬁa
Code §109.4(a)(4)), by what reason1ng can he be pena11zed for acqu1r1ng that
water from another system when his own supp]y is interrupted?

‘ In add1t1on, as Appellant po1nts out in his post- hear1ng brief, DER S
fectua] premise underlying this argument is 1ncorrect. While the water itself
came from the Township’s system, it was furnished to users through the
facilities of the Del-Brook Estates system. Thus, Appeilant’s sysfemi
~continued to furnish water while the pump was being replaced. »

It is true, as DER alleges, that neither Appellant nor eny authorized
agent was available to respond to‘the emergeney, As‘noted above, the precise
time when the pump failed has not been‘shown. The first solid evidence of a
water emergency’js 10:00 p.m. on Thursday, May 7, 1987. Appellant was ueaware
of it until the afterndoﬁ of May 8. Attempts_to-contact him on the night of
May 7 (by thelTownshipzManager) and on the morning of May 8 (by DER) were
unsuccessfu]. Once informed of the problem, Appellant fook steps to find fhe
source of the difficulty and to correct it. There is no evidence that these

~actions were dilatory.

The delay in getting corrective action begun:was-caused by the lack
of an effective emergency response plan. As events transpired, the lack of

A_sgch a plan ceused no harm to the residents of De]-Brook Estates. Thaf.does
_notushie]d Appe]}ant from censure. however, because it was the 1ntefvention of
other agencies that produced that resuit. The uﬁavai]abi]ity of any

responsible person associated with the Del-Brook Estates water system and the
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absence of any established procedures for responding to an emergency posed‘an
"imminent and substantial” threat to the health and safety of the residents of
the mobile home park. This constitufed a violation of Appellant’s duty uhder
25 Pa. Codev§109.4(a)(4) to také action necessary to assure a continuous
supply of safe and potable water. |
DER has the"power to assess a-civil pena]ty up to a maximum of $5,000
per day for a violation of the SDWA regulations: section 13(g) of the SDWA, 35
P.S. §721.13(q). The penality assessed'against AppeTiant was calculated by
Young pursuant to DER guidelines that consider the seriousness, willfulness
and duration of the violation. Appellant argues that, since the SDWA contains
no guidante whatever on the factors that should be weighed by DER in assessing
civil penalties and since this vacuum has not been filled by the adoption of
regulations, the assessment should be stricken.
| ~Untike many regulatory statutes administered by DER, the SDWA does
not mandate the consideration of any specific factor in determining the amount
‘of a civi] penalty. Section 605(a) of the Clean Streams Law, Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. §691.605(a), which is typical of the more
common cfvi1'pena1ty provfsibns, specifies the consideration of willfulness,
injury to the environment, costs of restoration "and other relevant factors.”
Ihc]uded in the last category is deterrence: DER v. Lawrence Coal Company,
1988 EHB.561 at 595.
o The reason why the Legisiature chose not to detail specific
considerations in the SDWA is not known. ¥hile the absence of the directives
may apbear unusual, it does not constitute a fatal flaw in the statute. DER,

and indeed, other administrative agencies have traditionally been endowed with
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far-reaching powers, attended only by the most general guidance from the
legislature. In such circumstances, DER is held to a standard requiring the
exercise of sound discretion. . |

Appellant argues that, where civil penalties are concerned, DER is
ob]igafed to exercise its discretion through regulations. Ordinarily, an
administrative agency may act either by regulation or on a case-by-case basis;
the choice of method lies within the sound discretion of the agency:
Administrative Law and Practice, Charles H. Koch, Jr. (1985), volume 1, §2.14
and cases therein cited; see also Newport Homes, Inc. v. Kassab, 17 Pa.
Cmwith. 317, 332 A.2d 568 (1975). The agency’s discretion in this regard can
be limited, of course, by legislative mandate. Appellant submits that such a
mandate appears in section 5(a) of the SDWA, 35 P.S. §721.5(a), which directs
DER to adopt and impiement a public water supply program incliuding, inter
alia, "compliance and enforcement procedures.” Appellant ignores the fact
that the word "regulation”’ is absent from this provision. ‘Where it does
appear (in -section 4, 35 P.S. §721.4, dealing with the powers and duties of
the Environmental Quality Board), there is no corresponding mandate concerning
“compiiance and enforcement procedures.” Clearly, then, DER has discretion to
establish such procedures either by reguiation or on a case-by-case basis; and
nas chosen to do the latter. ‘e nave not been presentea with any reason why
that choice should be deciared an abuse of discretion.

The factors that DER considered in assessing the civil penaity
against Appeilant - serijousness, willfulness and duration - are manifestly
appropriate. No abuse of discretion exists with respect to that choice.
Nonetheless, we are not persuaded that $5,000 is an appropriate amount in this
case. As noted above, some of the allegations contafned in the Civil Penaity

Assessment have not been established. Other allegations presented at the
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hearing relate to violations for which Appellant has not been cited. On the
basis of our factual findings and legal discussion, we conclude that DER .
abused its discretion in assessing a civil penalty of $5,000. Having reached
that conclusion, we can substitute our own discretion: Chrin Brothers v. DER
et al., 1989 EHB 875. In our judgment, a civil penalty in the amount of
$3,000 is appropriate.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject
matter of the appeal.

2. DER has the burden of proving by a preponderance of the evidence
that its assessmenf of a civil penalty was lawful and an appropriate exercise
of its discretion.

3, Appellant was a “person” and a “supplier of Water” and Del-Brook
Estates was a "public water system”, as those terms are defined in the SDWA,
as of May 7, 1987. | |

4, Appellant was required by the SDWA to comply with rules and
regulations adopted pursuant to that statute. '

5. Appellant was required by 25 Pa. Code §109.4(a)(4) to take
necessary action to assure that safe and potable water was continuously
supplied to the users.

6. Appellant, as a suppiier of water, is not liable for civil
penalties, without fault, because oT an interruption of service caused by the
failure of a piece of equipment.

7. Appeilant, as a suppiier of water, is not liable for civil
penalties because of utilizing the water of the Dover Township system during

the emergency caused by the pump Tailure.
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8. The lack of an emergency response plan was a material
factor in causing the delay in getting corrective action begun.

9. The unavailability of any responsible person associated with the
Del-Brook Estates water system and fhe absence of any established procedures
for responding to an emergency posed an imminent and substantial threat to the
health and Safety of the residents of the mobile home park and constituted a
violation of Appeilant’s obligations under 25 Pa. Code §109.4(a)(4).

10. DEk has the authdrity under the SDWA to assess a civil penalty up
to a maximum of $5,000 per day for a violation of the regulations.

11. In the absence of ény specification in the SDWA of the factors to
be considered by DER in assessing civil penalties, DER is required to exercise
sound‘discretion. | |

12. DER may exercise this discretion either through reguiations or on
a case-bxfcase basis, uniess specifically commanded by the Legisiature to do
one or thé other.

13. The Legislature has made no such command in the SDWA.

14. DER’'s consideration of seriousness, willfulness and duration of
the viofation in assessing the civil penaity was an appropriate exercise or
discretion.

15. DER abused its discretion in assessing a civiil penaity ot $5,000.

'16. A civii penaity in the amount of 53,000 is appropriate.
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ORDER

AND NOW, this 10th day of September, 1991, it is ordered that
Appellant’s appeal is sustained, in part, and dismissed, in part, in

accordance with the foregoing Adjudication.

ENVIRONMENTAL HEARING BOARD

atiny Welfing

MAXINE WOELFLING

Administrative Law Judge
Chairman

(b d Juge

ROBERT D. MYERS
Administrative Law Judge
Member

Tmanca™" FiaiEFHSZfzi‘f
TERRANCE J. FITZPATRICK
Administrative Law Judge

Hember

7 Eff;}§7
gy s

. RICHARD S. EHMANN
Administrative Law Judge
Member

S&éﬁaaua' it (Clnal

JOSEPH N7 MACK
{Admﬁn1strative Law Judge
Hember
DATED: September 10, 1991
cc: Bureau of Litigation For the Appeilant:
Library: Brenda Houck Eugene E. Dice, Esq.
Harrisburg, PA Harrisburg, PA

For the Commonwealith, DER:
Julia Smith Zeller, Esgq.
Central Region
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ENVIRONMENTAL HEARING BOARD
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HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 ' SECRETARY TO THE BOA
TELECORIER 717-783-4738

GEORGE MATUSAVIGE : EHB Docket No. 91-160-W

oo

v.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ee oo o¢ oo

Issued: September 10, 1991

OPINION AND ORDER SUR
MOTION TO DISMISS

By Maxine Woelfling, Chairman
Synopsis

The Board grants the Department of Environmental Resources'
(Department) motion to dismiss. Under §§21.11(a) and 21.52(a) of the Board’s
rules of practice and procedure, 25 Pa.Code §§21.11(a) and 21.52(a), a notice
of appeal muét be received by the Board within 30 days of the appellant’s
receipt of written notice of the Department’s action in order for the Boafd to
have jurisdiction.

OPINION

This matter was initiated by the filing of a notice of appeal with
the Board by George Matusavige (Matusavige) on April 22, 1991. Matusavige
appealed from a March 20, 1991, order issued by the Department which directed
him to stop accepting tires and to stop dumping, depositing, or storing the

tires on his property.
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On July 8, 1991, the Depértmeht filed a motion to dismiss for lack of
jurisdiction. The Department argues that the Board does not have jurisdiction
because more than 30 days elapsed betweeh Matusavige‘receiving written notice
. of the action and the filing of his appeal. Matusavige filed a response to
the motion on July 25, 1991, asserting that his appeal was timely because he
mailed it on April 17, 1991.

The Department’s motion must be granted. For the Board's jurisdiction
to attach, an appeal must be received by the Board within 30 days of the date
an appellant receives notice of the Department’s action. 25 Pa.Code

§§21.11(a) and 21.52(a) and Eugene Petricca v. DER, 1986 EHB 309.

Matusavige acknowiedges in his notice of appeal that he received
written notification of the Department’svaction on March 20, 1991. To have
filed his appeal within the period prescribed by 25 Pa.Code §21.52,
Matusavige's appeal had to have been received by the Béard no later than
Friday, April 19, 1991. The Board did not receive Matusavige’'s notice of
appéa] until three days after the April 19, 1991 deadline, and, therefore, we

have no jurisdiction.
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AND NOW, this 10th day of September, 1991,-it is ordered that the

Department's motion to dismiss forilaek;of jurisdictieh is granted and the

appeal of George Matusavige is dismissed. = =~

DATED:  September 10, 1991

cc:

b1

Bureau of Litigation
Library: Brenda Houck

For the Commonwealth, DER: -

G. Allen Keiser, Esq.
Northeastern Region
For Appellant:

George Matusavige

R. D. 5, Box 656
Tunkhannock, PA 18657

ENVIRONMENTAL HEARING BOARD

Patirw W

‘ZguAdm1n1str§t1ve Law Judge o
o Chairman .

="

" RUBERT D~ VERS
.- .:Adminjstrative Law Judge
" Member—
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;OMMONWEALTH OF. PENNSY_LVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET

SUITES THREE-FIVE
HARRI$BURG. PA 17101-0105 M. DIANE SMITH
717-787-3483 "SECRETARY TO THE BOARD

TELECORIER 717-783-4738

HARLAN J. SNYDER and FRED EYRICH

V. EHB Docket No. 88-196-F -
COMMONNEALTH OF PENNSYLVANIA, , _
'DEPARTMENT OF ENVIRONMENTAL RESOURCES.
OLEY TOWNSHIP, Permittee and MARATHON
LAND CORPORATION, Intervenor :

Issued: September 13, 1991

o0 o0 ¢ o0 06 ve o3 e

OPINION AND ORDER SUR
MOTION TO EXTEND TIME

* FOR COMPLETION OF DISCOVERY

By Terrance J. Fitzpatrick, Member

anogsfs'i 4

Appellant's Motijon to Extend TimevSet for Completion of Discovery is
granted where Appellant showé that progressive settlement discussions were
proceeding during theOQiscovery period and where the opposing party does not
show that prejudice or injury will result if the motion is granted.

 oerwow

This case involves qn‘appea] brought by Harlan J. Snyder and Fred
Eyrich (Snydér and Eyrich) of the Department of Environmental Resources' (DER)
approval of a revision tb the Oley Township sewage facilities plan, allowing
on-Tot sewage disposal for six residential units located in the Pine Creek
Subdivision of Oley Township, Berks County. Marathon Land Corporation

(Marathon), the develgper for the subdivision, has intervened in this
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matter.1

This Opinion and Order addresses a Motion to Extend Time for:
Discovery filed by Snyder and Eyrich on December 6, 1990. Some of the
pertinent background facts leading up to this motion are set forth in the-
following discussion. On March 14, 1989, Snyder and Eyrich filed a motion to
compel discovery,'which was granted on February 26, 1990. - No deadline for
completing the discovery was set in the order. On September 10, 1990,
Marathon filed a Motion to Set Date for Completion of Discovery,vrequesting
the Board to set a deadline of 30 days after its ruling dn the motion. On
October 3, 1990, Snyder and Eyrich sent a letter to the Board stating that the
parties had entered into settlement negotiations, and requesting an extension
to October 18, 1990 to file its response to Marathon's motion. The extension
was granted, and on October 17, 1990, Snyder and Eyrich responded to
- Marathon's motion, urging that because the parties were involved in settlement
discussions the discovery deadline should be postponed until forty-five days
after termination of settlement negotfations. On October 23, 1990, the Board
ruled on the Motion to Set Date, setting the deadline for completion of
discovery at December 7, 1990. On December 6, 1990, Snyder and Eyrich filed
their Motion for Extension of Time, requesting a sixty-day extension for
completion of discovery.

In their motion, Snyder and Eyrich indicate that no discovery was
attempted from early October 1990 to December 6, 1990 because Marathon and
Snyder and Eyrich were invoived in settlement negotiations. They specify
that, on October 11, 1990, Snyder and Eyrich submitted a written settlement

proposal to Marathon. On November 30, 1990, upon Snyder and Eyrich's request

1 Oley Township, which is not actively participating in this appeal, and
DER did not file reply briefs to the motion.

1559



for a response, Marathon sent a letter to Snyder and Eyrich stating that
Marathon was formulating é response to Snyder and Eyrich's settlement
proposal. (Appellant's Motion to Extend, Exhibit C). As of the date of -
Snyder and Eyrich's motion, however, Marathon's response had not been
received. ‘Snyder and Eyrich base their motion, then, on grounds that engaging
in discovery during settlement negotiations would be wasted, should settlement
occur.

Marathon responded to the motion for extension on December 20, 1990.
In its response, Marathoh does hot‘refute-the allegations that settlement
negotiations were in pfogress when the Motion for Extension was filed.

Rather, Marathon emphasizes that ample time has already been afforded Snyder
and Eyrich for comp]eting:thé,discovery. Marathon concludes that Snyder and
Eyrich's failure to comply with the December 7, 1990 -discovery deadline is not
excused by the fact of settlement negotiations, and that the existence of these
negotiations does not create a cause sufficient to justify extending the
.discovery deadline.

The rules governing practice and procedure before the Board provide
that the Board may grant exfensions for good cause upon motion before the
expiration of the prestfibed period. 25 Pa. Code §21.17; 1 Pa. Code §31.15.
In the present case, we will grant Snyder and Eyrich one additional 60 day
period to complete discovery. We recognize that discovery conducted while
settlement negotiations are taking place may, if the case is settled, constitute
a waste of time. At the same fime, we realize that parties often need the
discipline provided by deadlines (including discovery deadlines) to prod them
to reach an agreement, if an agreement is possible. Balancing these concerns,
wé will grant Snyder and Eyrich one additional 60 day extension to complete

discovery. However, we will not view further requests for extensions favorably.
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ORDER

AND NOW, this 13th day of September, 1991, it is ordered that the
deadline for completion of discovery and for filing of Appellants’ pre-hearing

memorandum is extended to November 8, 1991.

ENVIRONMENTAL HEARING BOARD

‘7::;...,,=.:57

Administraiive Law Judge
. Member
DATED: September 13, 1991

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Louise S. Thompson, Esq.
Southeast Region
For Appellant:
Randall J. Brubaker, Esq.
Philadelphia, PA
For Permittee:
Earle S. Hughes, Esq.
Oley, PA
For Intervenor:
Dino A. Ross, Esq.
Harrisburg, PA

jm
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

GEORGE SKIP DUNLAP :
. :  EHB Docket No. 89-135-F
COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 17, 1991

OPINION AND ORDER SUR
PETITION FOR RECONSIDERATION

By Terrance J. Fitzpatrick, Member

Synopsis

A petition for reconsideration of a Board opinion and order denying
a motion for summary judgment is denied where the petitioner did not show that
exceptional circumstances are present. Summary judgment cannot be granted .
because material questions of fact are unresolved.

J OPINION

This proceeding involves an appeal brought by George Skip Dunlap
(Duniap) of the Department of Environmental Resources' (DER) denial of a dam
permit application. Dunfap had applied for the permit under the Dam Safety
and Encroachments Act (DSEA), Act of November 26, 1978, P.L. 1375, No. 325, as
amended, 32 P.S. §693.1 et seq. to dam Quemahoning Creek to form a shallow
recreational lake.

A hearing for the matter had been scheduled for February 5, 6 and 7,
1990. On January 22, 1990, the parties filed a pre-hearing stipuiation of

facts, documents and relevant issues pursuant to the Board’'s Pre-Hearing Order
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No. 2. Based on facts agreed to in the stipulation, DER moved for summary
Jjudgment on February 20, 1990.

On November 21, 1990, we issued an Opinion and Order denying the
motion for summary judgment because we found that DER did not establish the
lack of disputed material facts. Specifically, we found that there was a
material question of fact regarding whether there were sufficient public
benefits from the project to warrant granting the permit application.

DER petitioned the Board for reconsideration of its ruling on the
motion for summary judgment on December 12, 1990. First, DER asserts that the
Board's opinion rested on a legal ground not considered by any party, because
Dunlap’s objection concerning public benefits was not raised until Dunlap
responded to the motion for summary judgment. Second, DER asserts that the
ruling must be reconsidered because the ruling was based on the unverified
allegation of a party, in violation of Pa. RCP 1035(d). Third, DER claims
that the ruling should be reconsidered because Dunlap cannot deny that his
property constitutes an "important” wetland under the regulations, where
Dunlap has stipulated to all the required elements constituting an ”important”
wetland. Finally, DER argues the ruling should be reconsidered because DER's
filing of the motion for summary judgment did not delay the hearing, and so
did ndt violate Board procedure as was alluded to in the opinion.

The Board will grant reconsideration of interiocutory rulings, such
as the present one, only where “exceptional circumstances” are demonstrated.

Baumgardner v. DER, 1989 EHB 400, City of Harrisburg v. DER, EHB Dkt. No.

88-120-F (Jan. 30, 1991). Applying this standard to the present case, we will
deny DER’s petition for the reasons stated below.
The central argument raised by DER in its petition is that we erred

in finding that summary judgment was barred due to the existence of material
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questions of fact regarding public benefits of the project. DER appears to be
correct when it states in its petition that Dunlap failed to raise the issue
of public benefits in his notice of appeal, which would preclude him from
raising the issue at the hearing unless -he could show "good cause."l §gg'

Pennsylvania Game Commission v. Commonwealth, DER, 97 Pa. Commw. 78, 509 A.2d

877 (1986), affirmed on other grounds, 521 Pa. 121, 555 A.2d 812 (1989),

Davailus v. DER, EHB Dkt. No. 88-407-F (July 22, 1991). However, even
assuming that public benefit§ are not an issue here, that does not eliminate
all of the re]evant'issues. Although we did not focus on these issues in our
previous opinion, Dunlap asserts in his notice of appeal that DER failed to
discuss its environmental concerns with Dunlap prior to denying the permit
(Objection No. 1), and that the project can be modified to mitigate or
eliminate any adverse impact on wetlands (Objection No. 2). These are
relevant issues where DER denies a permit to conduct activities in a wetland.

See Davailus, supra, at pp. 12-18.2 Dunlap is entitled to submit proof on

these issues at a hearing.

Since summary judgment is barred due to the existence of material

1ot is interesting to note that DER did not previously alert us to the
tact that Duniap had failed to raise the public benetits argument in his
notice of appeai. DER's motion for summary judgment (para. 13) criticized
Dunlap's assertions regarding public benefits; however, the motion did not
assert that Duniap was barred from raising the issue. Indeed, it appears that
DER signed a stipulation stating that public benefits were an issue in the
proceeding. {DER motion for summary judgment, Exh. 1, p.4)

2 DER appears to argue that under 25 Pa. Code §105.17(b) (relating to
"important wetlands”), Dunlap had a duty to come forward with evidence of
public benefits before DER had an obligation to consult with him regarding
mitigation of environmental harm. See 25 Pa. Code §105.16(a). We express no
opinion on whether this construction of the reguiations is valid; however, we
note that DER’s Tetter denying Dunlap’s application cited 25 Pa. Code §§105.14
and 105.16, but did not cite §105.17. This raises the question whether DER
has changed its view of the appiicable procedure during the course of this
Titigation.
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questions of fact, it is clear that exceptional circumstances are not present
to warrant reconsideration of our previous opinion denying DER's motion for

summary judgment.
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ORDER

AND NOW, this 17th day of September, 1991, it is ordered that the

Department of Environmental Resources’ petition for reconsideration is denied.

ENVIRONMENTAL HEARING BOARD

Termance ST F;%ﬁ -

Administrative Law Judge
Member
DATED: September 17, 1991

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Charney Regenstein, Esq.
Western Region
For Appellant:
Robert P. Vincler, Esg.
WEISS, MICHALEK & VINCLER
Pittsburgh, PA

Jm
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE '
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483" : . ’ SECRETARY TO THE BOAF

TELECOPIER 717-783-4738

EMPIRE SANITARY LANDFILL, INC.
Y EHB Docket No. 90-158-F

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: September 17, 1991

OPINION AND ORDER SUR
MOTION TO EXCLUDE EVIDENCE

'§v Terrance J. Fitzpatrick, Member

Synogsis

A hotion_for sanctions is denied where the moving party has ndt'shown
a violation of a Board Order directing compliance with diééovery procedures.
The Appellant is granted leave to amend its Pre-Hearing Memorandum to address
fnformation disc]gsedﬁby_the Department of Environmental Resources two days
after the discovery deadline. |

OPINION

This case iqyc]ves an appeal brought by Empire Sanitary Landfill,
Inc. (Empire) of a Department of Environmental Resources' (DER) order and
~civil penalty assessment of $5,000 for a]]eged'ma]odors coming from Empire's
landfill in Lackawanna County, Pennsylvania on March 13 and 15, 1990. Empire
appealed the March 23, 1990 order and assessment on April 20, 1990.

This Opinion and Order addresses a motion to exclude evidence filed
by Empire on November 30, 1990. The following background information pertains

to the resolution of this motion. On April 24, 1990, the Board issued its
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Pre-Hearing Order No. 1, setting a deéd]jhe of July 9, 1990 for comp]etion>of
discovery and fi]fng of Empire's préfhéaring memorandum. On May 17, 1990,
Empire filed and served its Interfogatories and Réquests for Production of
Documents (interrogatories and requests) on DER. Upon requests by the
parties, the Board granted extensioné for DER's response to the
interrogatories and requests, as well as of the deadlineAfOr completion of
discovery and for filing of Empire's Pre-Hearing Memorandum, ultimately to
November 5, 1990. - | v v

On June 25, 1990, DER made an adjustment of its ordér. The order
originally stated that Empire was being cited for malodors coming from the
landfi11 on March 13 and 14 of 1990. However; when it was preparing responses
to Empire's interrogatories, DER discovered that the alleged odors had been
released on March 13 and 15,.1990. DER responded to the interrogatories and
requests on September 24, 1990. In its responsé, DER did not produce any
inspection reports for March 15, 19907 | o

R On October 30, 1990, Empire telephoned DER, stating that DER's

reépqnse to Interrogatory 42 (asking where DER first detected the odors) was
insufficient, and requesting DER to supplement its response by November 5, -
1990. |

As required by Pre-Hearing Order No. 1 (as ameﬁded),’Empire filed its
pre-hearing membrandum on November 5, 1990. In its pre-hearing memorandum,
Empire addressed DER's failure to prbduce any evidence supporting the March 15
' a]]egatioh. On November 7, 1990, DER produced an inspection report for March
15, 1990, as weil as its supp]émenta} response to Interrogatory No. 42.

| In its motion tovexc1ude evidence, Empire urges the Board to bar the

introduction of the March 15, 1990 inspection report and DER's supplemental

response to Interrogatory No. 42 because both were submitted after the Board-
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ordered deadline for completion of discovery, and after Empire submitted its
pre-hearing memorandum. Empire argues that its motion should be granted
because DER's submission of its discovery past the November 5, 1990 deadline
violated a Board order, and thus the Board may sanction DER under 25 Pa.Code
§21.24. Empire add§ that the Board may sanction DER under Pa. R.C.P.
4019(a)(1)(i) and 4019(a)(1)(vii) because DER failed to properly respond to
the request for production of documents and failed to sufficiently answer the
interrogatory. |

DER filed a response, stating that sanctions should not be imposed
because it did, indeed, comply with the Pre-Hearing Order No. 1 in supplying
responses to the requests for production and interrogatories on September 24,
1990. DER adds that it was not foreclosed from having 30 days to supplement
its response to Interrogatory No. 42 just because Empire requested the
supplement so late in the discovery period. Furthermore, DER argues, Empire
required in its interrogatories continuing supplemental answers to its
interrogatories as to any fnformation obtained between the time of the initial
‘-responsé‘and the time of the hearing. DER explains that it wasn’t until it
was supplementing the response to Interrogatory No. 42 that it came across the
March 15, 1990 inspection report. DER claims that it had an ethical duty to
supply the report as newly obtained information. Finally, DER urges that
sanctions should not be imposed because Empire never filed a motion to compel
further answers to it interrogatories.

We will dehy‘Empire’s motion to exclude evidence. As Empire recognizes
in its memorandum of law, its motion is really a motion seeking the imposition
of sanctions pursuant to Pa. R.C.P. 4019(a)(1) for failure to disclose
information through discovery. While we agree with Empire that DER did not

supply the information regarding the March'15, 1990 inspection by the November 5
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discovery deadline, we do not agree that DER’'s transgression warrants the "
sanction of excluding all evidence regardfng the March 15, 1990 inspection.”
The Board has in the past followed the general practice of courts not to
impose sanctions under this rule unless a party refuses to obey an order

directing compliance with discovery procedures. Sée, Griffin v. Tedesco,

355 Pa. Superior Ct. 475, 513 A.2d 1020, 1024 (1986), Concerned Residents of
the Yough, Inc; v. DER, 1990 EHB 1144, Donan v. DER, 1990 EHB 1601. No such

order is necessary here since DER has supp]iéd the requested information,
albeit two days late. Moreover, as a matter of equity, DER's conduct here
does not warrant the harsh sanction of excluding all evidence regarding the
Marcﬁ 15, 1990 inspection.

With regard to Empire’s assertion that it has been prejudiced by
DER's failure to submit complete responses to discovery requests by the
November 5, 1990 deadline, this assertion is based upon the fact that Empire
filed its Pre-Hearing Memorandum on that same date, and, thus, it could not
address the information produced on November 7, 1990. This harm is easily
remedied by pérmitting Empire to amend its Pre-Hearing Memorandum, and we will

grant Empire until October 17, 1991 to do so.
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ORDER

AND NOW, this 17th day of September, 1991, it is ordered:

1) Empire’s motion to exclude evidence is denied.

2) Empire is granted leave to October 17, 1991, to amend its
Pre-Hearing Memorandum to respond to the information which DER
supplied on November 7, 1990.

DATED: September 17, 1991

cc:

jm

Bureau of Litigation
Library, Brenda Houck

For the Commonwealth, DER:
G. Allen Keiser, Esq.
Northeast Region

For Appellant:

Charles N. Bowser, Esg.
Leslie B. Hope, Esq.
BOWSER, WEAVER & COUSOUNIS
Philadelphia, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101-0105% M. DIANE SMITH
717-787-3483 ’ . SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

EMPIRE SANITARY LANDFILL, INC.
v. | . EHB Docket No. 90-158-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTHMENT OF ENVIRONMENTAL RESOURCES : Issued: September 17, 1991

OPINION AND ORDER SUR
MOTION FOR SUMMARY JUDGMENT

By Terrance J. Fitzpatrick, Member

Synopsis

A motion for summary judgment ié denied where the moving party fails
to show that the Department of Environmental Resources' (DER) issuance of an
Order and Civil Penalty Assessment was errant as a matter of law. The |
Appellant did not show that DER will fail to meet its burden of proof as a
matter of law where it based its finding of malodorous emissions on "nasal
sensitivity" observations and not on scientific testing.

OPINION

This proceeding invoives an appeal brought by Empire Sanitary.
Landfill, Inc. (Empire) of an Order and Civil Penalty Assessment (CPA) issued
by DER on March 23, 1990. In the CPA, DER assessed a $5,000 penalty against
Empire for alleged malodorous emissions from Empire's landfill, located off
Keyser Avenue in Taylor Borough and Ransom Township, Lackawanna County. The
order cites the malodors as violations of 25 Pa. Code §§273.217(a),

273.218(b), and 123.31(b); Sections 3, 8 and 13 of the Air Pollution Control
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Act (APCA), Act of January 8, 1960, P.L. 2119, as amended, 35 P.S. §§4003,
4003(7), 4008, 4013, and 4013.4; and the Solid Waste Management Act (SWMA),
Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §§6018.610(2)(4)(9). The
order required, inter alia, immediate abatement of the malodors and submission
of a plan under 25 Pa. Code §273.136 and §273.218(b). ,

This Opihion and Order addresses a motion for summary Jjudgment fi]ed
by Empire on December 20, 1990. Empire urges that the Order and CPA be
reversed on grounds that the order is insufficiently supported because DER
made no scientific tests on the odors before citing Empire. The central
dispute regerding this motion is whether DER erred as a matter of law when it
cited Empire for malodorous emissions based only upon "nasal sensitivity”
observations. | |

| The Board has the authority to grant summary judgment only when the
"pleadings, depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a

matter of law.” Summerhill Borough v. DER, 34 Pa. Commw. 574, 383 A.2d 1320,

1322 (1978). Furthermore, the Board must view a motion for summary judgment

in the light most favorable to the non-moving party. Palisades Residents in

Defense of the Environment v. DER, 1988 EHB 8, 10-11.

It is undisputed that DER’'s evidence of "malodorous emissions” rests
upon the sense of smell of certain DER employees rather than upon scientific
tests. Empire concludes that DER’'s failure to conduct or submit scientific
tests of the malodors violated the requirements of the APCA, the regulations,
and DER standards and procedures.

As support for this conclusion, Empire cites APCA §4004(3), which

reads:
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The department shall have power and its duty
shall be to -

(3) Enter upon any property on which an air
contamination source may be located and make such
tests upon the source as _are necessary to
determine whether the air contaminants being
emitted from such air contamination source are
being emitted at a rate in excess of a rate
provided for by board rule or regulation or
otherwise causing air pollution. Whenever the
department determines that a source test is
necessary, it shall give reasonable written
notice to the person owning, operating, or
otherwise in control of such source, that it will
conduct a test on such source.

35 P.S. §4004(3) (our emphasis).

Empire interprets this 1énguage,- "its duty shall be” - as mandating
a source test in the current circumsfance. However, the language emphasized
above shows cleariy that it is 1eft to DER's discretion to determine whether a
source test was necessary to discern whether malodors coming from the landfill
were escaping into the neighboring areas. Therefore, this section does not
require DER, as a matter of law, to condﬁct source testing in every case.

Empire also maintains that DER's own regulations and procedures

required DER to test the sourcé beforé‘citfng Empifé for escaping

malodors. Turning to 25 Pa. Code §139.3(a), Empire states that DER is required
to "use the methods set forth in this chapter to assess emissions from
stationary sources or ambient levels of contaminants.” 25 Pa.‘Code §139.3(a).
As a supplement to Chapter 139, DER publishes a Source Testing Manual (STM),
which contains detailed information on source test methods, procedures, and
guidance for reporting emissions to DER.’ 25 Pa. Codé §139.3(b).- The‘STM
states that "it is the duty of the Division of Technical Servicesband

Monitoring to perform source testing to determine the nature and extent of

contaminants released, and violations of DER regulations.” The STM also
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provides, Empire points out, standards and procedures for sampling and testing
hydrogen §u1fide and sulfur oxides and various other decomposition products‘
which are often emitted from garbage and household wastes. These provisions,
Empire argues, required DER to scientifically test the source.

We do not construe 25 Pa. Code §139.3(b) as requiring DER, as a
matter of law, to'conduct scientific testing to confirm the presence of odors.
Section 4003 of the APCA defines air contaminant as ”smoke, dust, fumes, gas,
odors, mist, vapor, pollen, or any»combination theréof.” 35 P.S. §4003(4)
(our emphasis). Section 123.31(b) of 25 Pa. Code, promulgated under the APCA,
states that "a person may not permit the}emission into the outdoor atmospheke
of any malodorous contaminant frqm any sburce, in such a manner that the
malodors are detectable outside the property of the person on whose land the
sburcé.is béing operated.” The applicable defihition of malodor is “an odor
which c&ﬁsés annoyancé or discomfort to the pub]ic and which the Department
deterhinéﬁ to be objectionable to the public.” 25 Pa. Code §121.1. The term
"odor” {é\nbt defined in the APCA or the regulations, however, its common
meaningffé "a quality of something that stimulates the olfactory organ ... a
sensation resulting from adequate stimﬁ]ation of the olfactory organ: SMELL.”
Webster’s Ninth New Collegiate Dictidhary, p. 818 (1988).

If an "odor” is something which stimulates our sense of smell, and
thelsensation‘which results, thénlit seems permissible to us to establish the
presence of an odor by the testimony of someone who experienced it. The fact
that odors involve personal sensations seehs to distinguish them from the
other types of air contaminants 1isted in the APCA; therefore, we are not
prepared to say that DER must conduct tests to detect and measure the presence
of the vérious consfituents which contribute to an odor.

Finally, we disagree with Empire that case law requires scientific
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tests to detect the presence of odors. In Bortz Coal Company v. Air Pollution
Commission, 2 Pa. Commw; 441, 279 A.2d 388 (1971), Commonwealth Court he]a
that in measuring the density of»smoke, the Commonwealth must utilize a device
known as the "Ringelman Smoke Chart” rather than re]ying solely upon the
visual observations of its employees. Significantly, however, the reguléfion
which Bortz was alleged to have violated established a standard which was
based upon the Ringelman Smoke Chart; 279'A.2d’at 396. '51m11ar1y, in North

American Coal Cbrp. v. Air Pollution Control Commission, 2 Pa. Commw. 769, 279

A.2d 356 (1971), Commonwealth Court held that the Commonwealth could not
establish a violation of the numericai standards for emissions of pérticu]ate
matter, set in the regulations, solely through the visual observations of a
Commonwealth employee, where the Commonwealth could have éonducted stack

tests, ground tests, and ambient air tests. Unlike Bortz and North American,

the instant case does not involve a regu]ation which establishes a specific,
objective standard. To the extent Empire decriés the subjectivity of DER’s
”nasa}'sensitivity” evidencé, it is really complaining about a statute and
regulations which - réthér than setting some 6bjective,'numerica] standard -
are cast in terms of "odors” and "malodors” which cause "annoyance or )
discomfort to the pub]ic;” 25 Pa. Code §121.11

The 1instant case is anaiogous to Eureka Stone Quarrv, Inc. v. Commw.,

118 Pa. Commw. 300, 544 A.2d 1129 (1988). That case invo]ved the violation of

25 Pa. Code §123.2, whnich is similar to 25 Pa. Code §123.31(b), dut refers to

! This case would be analogous to Bortz and North American if DER’s
regulations measured odors in terms of the amounts of various constituents,
such as hydrogen sulfides and sulfur oxides. If this were the case, DER's
nasal sensitivity evidence would be insufficient.
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visible emissions rather than odors.2 As here, the DER official in Eureka

Stone Quarry noted the violation on the basis of personal observation - both

outside the site and at the site. The Commonwealth Court found that it was
not unreasonable for the trial court to infer that the permittee had caused
prohibited emissions where a DER employee, upon receipt of complaints and

observation of f]ying dust at the quarry site, testified that equipment was

not required to determine a violation of the regulation. See also, Scurfield

Coal Co. v. Commonwealth, __- Pa. Commw. ____, 582 A.2d 694 (1990).
In summary, we rejeét Empire's argument that DER cannot possibly meet
its burden of proof in the circumstances now before us. The motion for |

summary judgment is denied.

2 25 Pa. Code §123.2 states: “No person shall cause, suffer, or permit
fugitive particulate matter to be submitted into the outdoor atmosphere from
any source or sources specified in §123.1(a)(1)-(9) ... if such emissions are
visible, at any time, at the point such emissions pass outside the person’s

property.”
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ORDER

AND NOW, this 17th day of September, 1991, it is ordered that the

Motion for Summary Judgment filed by Empire Sanitary Landfill, Inc. is denied.
ENVIRONMENTAL HEARING BOARD

“TtmvancaS: Fﬁw L
: ITK

Administrative Law Judge
- Member v o

DATED: September 17, 1991

cc: Bureau of Litigation

Library, Brenda Houck
- For the Commonwealth, DER:

G. Allen Keiser, Esq.
Northeast Region
For Appellant:
Les1ie Bowser Hope, Esq.
James P. Cousounis, Esq.
Charles W. Bowser, Esq.
BOWSER, WEAVER & COUSOUNIS
Philadelphia, PA

Jm
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER 717-783-4738 :

GEORGE D. BOWLING

-
-
-
-
.

V. EHB Docket No. 90-423-MJ

COMMONWEALTH OF PENNSYLVANIA, E

DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: September 18, 1991

OPINION AND ORDER SUR

, MOTION TO DISMISS APPEAL AS MOOT
By Joseph N. Mack, Member - S
Synopsis.

An apbéa] of a civil penalty assessment will be dismissed as moot
where the Department of Environmental Resources (DER or Department) has
vacated the assessment. | |

“ ~ OPINION

This matter brigihated with the filing of an appeal by George D.
Bowling on October 10, 1990, from a Civil Penalty Assessment dated September
11, 1990. The subject matter of the assessment was an allegation of open
burning of solid waste on or about July 9, 1990, in violation of §610(3) of
the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as amended, 35
P.S. 6018.101 et SQQ;, at §6018.610(3). ’

On May 16, 1991, the Department and Wilbert Bowling, father of the '
appellant, entered into a consent assessment with regard to the aforesajd

burning of solid waste. The consent assessment recited that George Bowling,

1579



appellant herein, assisted by Wilbert Bowfing and others, demolished a house
owned by George Bowling in the Borough of Snow Shoe and that the resulting
waste was burned by Wilbert Bowling on property of the appellant. The consenf
assessment further stated that no permif had been issued authorizing Wilbert
Bowling to burn the demolition waste, and assessed a civil penalty against
Wilbert Bowling in the amount of $3000. In return, the Department agreed to
withdraw its comp]aintS against both George Bowling (EHB‘Docket No. 90-423-MJ)
herein as well as Wilbert Bowling (EHB Docket No. 91-015-MJ). Thereéfter, The
Department, by letter dated}May 20, 1991 signed by A. Paul Frank]in, Regioné]
Director, in consideration of the payment prescribed by the consent
assessment, vacated the previous civil peha]ty~assessments issued against
Wilbert Bowling and George Bowling and agreed therein to move to dismiss the
appeals from said civil penalty assessments at the within recited dockets.
Notice of the settlement was published pursuant to §616 of the Solid Waste
Management Act,v35 P.S. §6018.616. |

By motion filed on or about July 9, 1991, the Department asks that
this appeal be dismissed because no controversy continues to exist between the
parties and the matter is therefore moot. The appellant, George Bowling, has
filed no response or opposition thereto.1

We agree with the Department and will dismiss for mootness. Where
DER acts in a fashion creating a circumstance as to the appeal in which we can

no longer grant meaningful relief, the matter should be dismissed as moot.

Snyder v. DER, 1989 EHB 591; Franconia Township v. DER, 1986 EHB 1333.

IThe appeal of Wilbert Bowling at Docket No. 91-015-MJ was dismissed as
moot by order of the Board on September 6, 1991 on the joint motion of the
parties.
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ORDER
AND NOW, this 18th day of September, 1991, it is ordered that the
Department’s Motion to Dismiss AppeaT as Moot is granted and the appeal
docketed at 90-423-MJ is dismissed as moot. | |
ENVIRONMENTAL HEARING BOARD

”z ;' W .
MAXINE WOELFLING

Administrative Law Judge
Chairman

ROBERT D. MYERS
Administrative Law Judge
Member

Ww?a‘./
TERRANCE J. FITZPATRICK

~ Administrative Law Judge
Member

RIéHARD S. EHMANN

Administrative Law Judge
Member

DATED: September 18, 1991

cc: See next page
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EHB Docket No. 90-423-MJ
September 18, 1991

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Michael J. Heilman, Esq./Western
Carl B. Schultz, Esq./Central
For Appellant:
James Bryant, Esq.
Millheim, PA

rm
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET :
SUITES THREE-FIVE
HARRISBURG, PA-17101-0105 - B . M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA}

TELECOPIER 717-783-4738

ANDREW J. AND GEORGIA V. ZETTS

v. EHB Docket No. 91-348-MR
COMMONWEALTH OF PENNSYLVANIA | |
DEPARTHMENT OF ENVIRONMENTAL RESOURCES
and E. M. BROWN, INC., Permittee

e 00 00 0t oo 20 o8 e

Issued: September 18, 1991

OPINION AND ORDER -
SUR
PETITION FOR SUPERSEDEAS

Robert D. Myers, Member

Synopsis

The Board -denies a Pefition for Supersedeas, filed by a fish hatchery
in connection with a surface coal mining permit for a tract of land 2,500 feet
from the,hatchery, when.the petitioners present no scientific evidence to
support their belief that the mining will adversely affect the quantity and
quality of that water. The preponderance of the evidence (presented by the
permittee’s hydrogeologist) indicates that neither surface water nor
groundwater can migrate from the mining site to the fish hatchery.

OPINION

On August 21, 1991 Andrew J. Zetts and Georgia V. Zetts, t/d/b/a

Zetts Fish Farm and Hatcheries, filed a Notice of Appeal from the issuance by

the Department of Environmental Resources (DER) of Surface Mining Permit No.
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17900117 to E. M. Brown, Iﬁc. (Permittee).. The Permit, issued on August.13,
1991, pertained to a site in Cooper Township, Clearfield County. Appellants
also filed a Petition for Supersedeas on‘Auguét 21.

~ A hearing on the Petition was held in Harrisburg on September 5, 1991
before Administrative Law Judge Robert D. Myers, a Member of the Board. DER
and Permittee were represented by legal counsel; Appellants elected to proceed
without legal counsel. The record consists of the pleadings, a hearing
transcript of 117 pages and 10 exhibits.

Abpe]]ants' fish hatchery occupies a 148-acre site in Cooper Tewnship
about 2,500 feet north of the Permit'site. The fish pends, seme of which are
40 to 45 feet deep, are fed by clear spring water of constant temperature -.a
very crucial element in fish culture. Previously mined areas are a
significant feature of the fish hatchery vicinity and some of these produce:
acid mine drainage. The 4.l-acre Permit site is on the northern edge of one
of these areas, the Moravian Underground Mine site which has been deep-mined,
surface-mined and heavily blasted.

Although previous mining has not adversely affected the quantity or
qualrfy of the fish hatchery water, Appellants fear that Permittee's mining
of the Permit site will remove a geological barrier they believe currently
blocks acid mine drainage from flowing off the Moravian Underground Mine site
to the fish hatchery ponds. Unfortunately, they produced no scientific
evidence to furnish a basis for their belief.

Permittee's hydrogeologist, who performed an overburden analysis,

" concluded that the Permit site would not produce acid mine drainage. She also
concluded that there was no hydrologic connection between the Permit site and
the fish hatchery, based dpon a consideration of surface water and groundwater

flows. A topographic map and a geo1ogic cross-section reveal that the Permit

1584



site is more than 100 feet higher than the fish hatchery. Both sites are in
the Crawford Run watershed extending from high ground west of the sites
eastward to Moshannon Creek.

| The watershed is divided into two subwatersheds by an intervening
ridge. Crawford Run flows along the south flank of this ridge in a hollow
separating the Permit site and the ridge. An uhnamed tributary of Crawford
Run flows out of the fish hatchery on the north side of the ridge and enters
Crawford Run east of the sites. Surface water flowing from the Permit site
would enter Crawford Run and be carried eastward past the confluence with the
unnamed tributary and into Moﬁhannoh Creek. The direction of flow of these
streams, as well as the intervénfng ridge, make it impossible for surface
water to get from the Permit site to the fish hatchery.

| Moshannon Creek, éctording to Permittee's hydrogeologist, is a
regional groundwater discharge zone. Groundwater within the Crawford Run
watershed will flow eastward to this point unless geologic structures create a
Tocal condition divertingygréundwater in a different direction. One of these
1oca1;tonditions is the Lower Kittanning coal seam that was deep-mined as part
of the Moravian Underground Mine and will be surface-mined by Permittee. This
seam dips toward the South and currently discharges water south and southeast
of the Permit site. An underclay lying beneath the Lower Kittanning coal seam
will retard the infiltration of groundwater into deeper zones. Any
infiltration that finds its way through the underclay will be deflected
southward by the Clarion Coal seam, about 100 feet deeper than the Lower
Kittanning. In addition, since the Clarion seam is incised by the hollow
through which Crawford Run flows, any groundwater managing to flow northward
(upgradient) in the Clarion seam will ehter Crawford Run and be carried

eastward to Moshannon Creek.
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To be entitled to a superéedeas, Appellants must show, inter alia, by
a preponderance of the evidence that they will suffer irreparable harm and
that they are likely to prevail on the merits: section 4(d), Environmenta]v;
Hearing Board Act, Act of July 13, 1988, P.L. 530, 35 P.S. §7514(d); 25 Pa.
Code §21.78(a). Whi]e we appreciate Appellants’ obvious concern-abqut |
irreparable damage to their fish hatchery, we are unable to conclude from the
evidence before us that they are likely to prevail on the merits. The
preponderance of the evidence indicates the opposite.

AND NOW, this 18th day of September, 1991, it is ordered that

Appellants’ Petition for Supersedeas is denied.

ENVIRONMENTAL HEARING BOARD .

RO D. MYERS
Administrative Law Judge
Member

DATED: September 18, 1991

cc: Bureau of Litigation
. Library: Brenda Houck

Harrisburg, PA
For the Commonwealth, DER:
Dennis Whitaker, Esq.
Central Region
For the Appellant:
Dolores Zetts Pollock
Winburne, PA
For the Permittee:
William T. Gorton, III, Esq.
BUCHANAN INGERSOLL
Philadelphia, PA

sb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOAF
TELECOPRIER 717-783-4738

A.C.N., INC. :

V. EHB Docket No. 89-167-M

(consolidated)

oo 85 es ee

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: September 19, 1991

ADJUDICATION

By Robert D. Myers, Member
Syllabus

The Board sustains the assessment of civil penalties in the ahount’of
$58,000 against a corporation operating a municipal solid waste trahsfer
station in Philadeliphia. The Board concludes that the assessment was mandated
by §605 of the SWMA and complied with the provisions of that statutory -
enactment. The Board also concludes that the assessment was an appropriate
exercise of DER’'s discretion despite the corporation’s argument that the

violations were caused by conditions beyond its control.

Prqcedgral History

On June 14, 1989 A.C.N., Inc. (ACN) filed a Notice of Appeal at Board
Docket No. 89-167-M from an Order and Assessment of Civil Penalties (08A)
issuéd by the Department of Environmental Resources (DER) on May 15, 1989.
The 0%A found ACN to be in violation of the Solid Waste Management Act (SWMA),
Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq., at its

municipal solid waste transfer station in Philadelphia. ACN was ordered to
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cease operations and to take remedial action; its -permit was suspended and a
civil penalty imposed on it in the amount of $58,000.

DER issued another Order on January 8, 1990 finding continuing
violations at the ACN transfer station. The Order, inter alia, revoked the
permit and forfeited the bond. A hearing on the 0&A, scheduled to begin on
February 6, 1990, was cancelled at the request of fhe parties in order that
the proceeding could be combined with an'appea1 from the Order. This appeal
was filed at Board Docket No. 90-065-MR on February 7, 1990 and was
consolidated with the first appeal on July 6, 1990.

Another hearing, scheduled to begin on March 19, 1991, also was
cancelled in order to permit ACN to find replacement legal counsel. The order
‘cancelling the hearing set another Hearing date (May 6, 1991) énd authorized
DER to file a Motion for Partial Summary Judgment on or before March 29, |
1991. DER filed such a Motion and i£ was granted in an Opinion and Order
issued April 23, 1991. Summary judgment was grénted to DER (on the basis of
- factual stipulations made by ACN in proceedings in Commonwealth Court at No.
200 M.D. 1990) on all issues except the propriety of the amount of the civil
penalty assessment.

A hearing limited to that issue was convened in Harrisburg on May 6,
1991 before Administrative Law Judge Robert D. Myers, a Member of the Board.
Unable to retain legal counsel, ACN appeared by its sole owner, Bonnie
~ Nickels. DER was represented by legal counsel. Post-hearing briefs were
filed by DER on June 5, 1991 and by ACN on June 20, 1991. The record consists
of the pleadings, a transcript of 21 péges and 3 exhibits. After a full and

compliete review of the record, we make the following:
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FINDINGS OF FACT

1. ACN is a Pennsylvania corporation with its principal place of
business at 2700 South 58th Street, Philadelphia, PA 19153 (Notice of Appeal).

2. DER is an administrative department of the Commonwealth of
Pennsylvania and is responsible for administering the provisioné of the SWMA,
section 1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L.
177, as amended, 71 P.S. §510.17, and reguiations adopted pursuant to said
statutes. :

3. On July 2, 1986 DER issued to ACN permit no. 101403 for the
operation of a municipal solid waste transfer station at 2700 South 58th
Street, Phi]ade]phia‘(Commonwea]th Court Stipulation, abbreviated hereaftef as
"Stip.”).

4. Inspections of ACN's transfer station were conducted by DER on
October 17, 1988, November 2, 1988 and February 2, 1989. On one or more of
those dates: | |

(a) the leachate collection system was not properiy maintained
and operated and leachate was flowing onto the ground;

(b) municipal solid waste was dumped on the access ramp rather
than in the transfer building;

(c) the access ramp and transfer building were so overioaded with
municipal soiid waste that waste was spilling over the sides of the ramp and
into the truck loading pits; piles of municipal solid waste were around the
building;

(d) excessive Titter was blowing throughout the site and litter

control fencing was down;
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(e) the transfer station was not being maintained or operated so
as to prevent and minimize fire, explosion or release of solid waste
cOnstituents to the air, water and ﬁoils; and

(f) there was extensive structural damage to the steel supporf
beams in the transfer building | |
(Stip.). “

5. As a result of these cohditions, DER issued the Q%A on May 15;
1989. | |

6. James A. Pagano, an Environmental Protection Comb]iance
Specialist for DER's Southeast Regién, drafted the 08 and the Order and
calculated the civil penalties. In.making thé calculation, Pagano:

(a) used a civil penalty worksheet, developed by DER as a guidé
for Compliance Specialists in an effort to promote uniformity, and which
contains spaces for calcﬁlating penalty amounts for severity, willfulness,
costs incurred by the Commonwealth, savings to the violator, promptness of
reporting, past history of violations, and other relevant factors;

| (b) considered the conditions described in Finding of Fact No.
4(a) to involve -

(1) the middle degree of severity and the‘lowest degree of
willfulness for the inspection of October 17, 1988 and calculated a penalty of
$5,500;

(ii) the middle degree of severity and the middle degree of
wi]]fuiness for the inspection of February 2, 1989 and calculated a penalty of
$15,000;

(c) considered the conditions described in Finding of Fact No.

4(b) to involve -
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(i) the Towest degrees of both severity and willfulness for
the inspection of October 17, 1988 and calculated a penalty of $1,500;

(ii) the lowest degree of severity and the middle degree of
wi11fu1ness for the inspection of November 2, 1988 and calcuiated a civil
penalty of §$7,500;

V (iii) the lowest degfee of severity and the middle degree of
willfulness for the inspection of February 2, 1989 and calculated a penalty of
$9,000;

(d) considered the conditions described in Finding of Fact No.
4(c) to involve -

(i) the lowest degrees of both severity and willfulness for
the inspection of October 17, 1988 and calculated a penalty of $1,500;

(ii) the lowest degree of severity and the middle degree of
willfulness for the inspection of November 2, 1988 and caicuiated a penalty of
$7.500;

(ii1) the lowest degree of severity and the middle degree of
willfulness for the inspection of February 2, 1989 and calculated a penalty of
$8,000;

(e) considered the conditions described in Finding of Fact No.
4(d) to invoive the lowest degrees of both severity and willfuliness for the
inspection of February 2, 1989 (because, even though the condition was
observed on the October 17 and November 2, 1988 inspections, the violation had
not been brought to ACN’s attention) and calculated a penalty of $1,500;

(f) considered the conditions described in Finding of Fact No.
4(e) to involve the lowest degrees of both severity and willfulness and

calculated a penalty of $1,500;
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(g) did not calculate a penalty for the conditions described in
Finding of Fact No. 4(f); and
- (h) did not calculate a penalty for costs incurred by the
Commonwealth, sévings to the violator, promptness of reporting, past history
of violations or other relevant factors.

7. The conditions described in Finding of Fact No. 4 did not exist
prior to October 1988 when Bonnie Nicke]s (who had no prior experience in
operatingrthe business) became sole owner of ACN and took over'management Qf
business operations. The transportation difficulties she encountered caused
municipal solid waste to accumulate at the transfer station (N.T. 18-20).

DISCUSSION

In civil penalty cases DER has the burden of proof: 25 Pa. Code
§21.101(b)(1). To carry the burden DER must show by a preponderance of the
evidence that the assessment was lawful and an appropriate exercise of its
discretion. Since the 0&A was issued pursuant to the SWMA and contained a
cessation order, DER was required to assess a civil penalty: §605 of the SWMA,
35 P.S. §6018.605. Under this statutory authority, an assessment can be made
for each separate violation of the SWMA, the regulations, permit conditions or
orders of DER and for each day the vioiafion exists. The maximum amount per
offense is $25,000. DER’'s assessment against ACN complied with these
statutory provisions and was, therefore, lawful.

Whether the assessment was an abuse of discretion is another matter.
James A. Pagano calculated the amounts using a DER worksheet as a guideline.
The worksheet incorporates the penalty calculation criteria of §605 of the

SWMA and of 25 Pa. Code §271.412 - willfulness, severity of the environmental
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damage, cosfs of abatement, savings to the violator and other relevant
factors. It gives a recommended range of penalty amounts for each of these
factors.

Pagano assessed only for willfulness and severity and used the
minimum recommended amounts for these categories (totalling $1,500) the first
ktime each vio]atioﬁ occurred. The only exception to this was the leachate
violation which Pagano considered to involve the middle degree of severity
($5,000 - $12,000 range) on the first violation. He used the lowest figure in
this range ($5,000) and combined it with the lowest recommended amount for
willfulness ($500) to produce a total figure of $5,500.

When a violation occurred the second time, Pagano raised the
willfulness to the middle degree and used the lowest recommended amount for
that category ($5,000). He did not raise the degree of severity to another
category but moved from the lowest amounts to higher amounts within the
recommended ranges. For third violations, Pagano used the same amounts:
calculated for wi]]fu]ness on the second violations but moved to higher
figures within the recommended ranges for the same degree of severity.> The
maximum recommended amounts were not used in any instance.

ACN objects only to the amounts calculated for willfulness. As
noted, these represent the minimum recommended amount ($500) for each first
violation and $5,000 for each second and third violation. They account for
$27,500 of the total assessment of $58,000. ACN argues that, since the
-violations resuited from conditions beyond its control, they were not willful
to any degree. We doubt that any of the violations were premeditated in the
sense that ACN planned them ahead of time. Yet, they resuited from actions or
inactions that were coﬁscious decisions of ACN. 'Attempting to operate with

inexperienced management and trying to maintain the same level of business
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despite ongoing transportation difficulties are just two areas where ACN made
specific choices that raised a definite risk of violations. ACN's persistence
in running this risk after the first violations and after the second
violations demonstrafes an even higher degree of willfuiness. |

We are not unmindful of the immense problems associated with running
a business engaged iﬁ the handling of solid waste; but we cannot let our |
appreciation of those difficulties cause us to forget the motivation for the
" regulatory scheme embodied in the SWMA and the regulations. As stated by the
Legislature (§102 of the SWMA, 35 P.S. §6018.102), "improper and inadequate
solid waste practices create public health hazards, environmental pollution,
and economic loss, and cause irreparable harm to the public heaith, safety and
welfare....” While this statement applies with equal force in all corners qf
the Commonwealth, it is especially significant where great numbers of people
are concentrated in large urban areas. Those who undertake to do business in
thié highly sensitive field of endeavor must be prepared to pay a penalty when
their 6perations fall short of the regulatory standard - a penalty which under
§605 of the SWMA "may be assessed whether or not the violation was willful or
negligent.”

Finding no abuse of discretion in the amount of the penalty, we
sustain the assessment. |

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the parties and the subject

matter of the appeal.
2. DER has the burden of proving by a preponderance of the evidence
that the assessment of civil penalties was authorized by law and a proper

exercise of its discretion.
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3. The 0&A having contained a cessation order, DER was required to
assess a civil penalty under §605 of the SWMA.

4. The civil penalty assessment complied with the provisionS'of.§605
of the SWMA.

5. The civil penalty assessment was a proper exercise of DER's

discretion.
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consolidated appeals are dismissed.

" AND NOW, this 19th day of September, 1991, it is ordered that these

DATED: September 19, 1991

cc:

sb

Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA

For the Commonweaith, DER:
Louise Thompson, Esq.
Southeast Region

For Appellant:

Bonnie Nickels

Fort Washington, PA

ORDER
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483, ) . SECRETARY TO THE BOA¥
TELECOPER 717-783-4738

PAULINE HUGHES :

| v. :  EHB Docket No. 91-241-MJ
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL RESOURCES  : |
and SKY HAVEN COAL, INC., Permittee : Issued: September 19, 1991

OPINION AND ORDER SUR
MOTION TO DISMISS

By Joseph N. Mack, Member

Synops is _

In a third-party aﬁpea], the 30-day appeal period does not start
running until publication of notice in the_Pénnsy]vania Bulletin, even though
the appellant has received prior written notice‘of DER’s action. N

| | OPINfON

This matter commenced with the filing of a ndtice of apbeal by
Pauline Hughes ("Ms. Hughes") on June 18, 1991, cha]]engihg the Department of
Environmental Resources’ ("DER’s") grant of a surface mining permit to Sky
Haven an], Inc. ("Sky Haven") for mining to be conducted at the McPherson‘No.
3 Operation in Lawrence Township, Clearfield County. Ms. Hughes was notified
of DER’s approval of the permit by 1e£ter dated May 15, 1991.

On July 31, 1991, Sky Havén filed a motion to dismiSs, asserting that
~ the gppea1 was}fi]ed more than thirty days after Ms. Hughes had received
notice of the aforesaid permit approval and, therefore, jurisdicffon of fhe

Board did not attach to the appeal, pursuant to 25 Pa.Code §§21.11(a) and
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21.52(a). Both Ms. Hughes and DER were advised by letter of the Board thatv
any objections to the motion to dismiss were to be filed by August 20, 1991.
No objections were filed. ’ | ,

The Board’s rules at 25 Pa.Code §21.52(a) provide that jurisdiction
shall not attach to an appeal from an action of DER unless the appea] is filed
with the Board within thirty days after the appellant has received written
notice of the action ortpublication in the Pennsylvania Bulletin. Rostosky v.

Commonwealth, DER, 26 Pa. Cmwith. 478, 364 A.2d 761 (1976). Section 21.36 of

the rules states that publication of a notice of action by DER in the

Pennsylvania Bulletin shall constitute notice to all persons, except a party,

effective as of the date of publication. 25 Pa. Code §21.36.

In the present case, Ms. Hughes’ appeal states that she recéived'
notification of DER’s action "on or about May 17, 1991." Publication occurred
in the Pénnsy]vahia4Bu11etin on June:15, 1991 at 21 Pa. Bull. 2750. Ms.
Hughes’ appeal wés filed on June 18, 1991, more than 30 days from when éhe

received DER’s letter, but within 30 days of publication in the Pennsylvania

Bulletin. The issue, therefore, 55 which event--written notice from DER or

publication in the Pennsylvania Bu]]etin;-started the 30-day period for filing

an appeé].

In Lower Allen Citizens Action Group v. Commonwea1th, DER, 119 Pa.‘

Cmwlth. 236, 538 A.2d 130 (1988), aff’d on reconsideration ~ Pa. Cmwith.
__, 546 A.2d 1330 (1988), the Commonwealth Court determined that the
third-party appellant, a citizens group, appealing DER’s issuance of a mine
drainage permit, was not a "party" but rather a "person" under 25 Pa. Code
§21.36, and had 30 days from the date of publication of notice of the permit
issuance in the Peﬁnsy]vania Bulletin in which to file an appeal, despite the
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fact that the citizens group had received actual written notice of the permit
approval more than two weeks prior to publicatioh in the Bulletin. The court
held that the group’s appeal, which was filed approximately 46 days after it
héd received written notice of the permit approval from DER but within 30 days
of publication in the Bulletin, was timely. |

In the present case, as in Lower Allen, we are dea]ing with a
third-party appeilant and, therefore, based on the holding in Lower Allen we

are constrained to find that the thirty—day appeal period began running from

the date of publication in the Pennsy]vania Bulletin, even though Ms. Hughes
had received prior written notice of the permit issuance from DER. Because
Ms. Hughes’ appeal was filed within 30 days of publication in the Bulletin, it
must be considered timely. Therefore, we musf deny the motion to dismiss{
ORDER |
AND NOW, this 19th day of September, 1991, Sky Haven’s motion to

dismiss is denied for the reasons stated herein.

ENVIRONMENTAL HEARING BOARD

DATED: September 19, 1991

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Julia Smith Zeller, Esq.
Central Region
For Appellant:
“Anthony S. Guido, Esq.
DuBois, PA
For Permittee:
Ann B. Wood, Esgq.
Clearfield, PA

rm
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE

HARRISBURG, PA 171010105 : , M. DIANE SMITH
) 717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

EDGEWATER MUNICIPAL UTILITIES AUTHORITY

V. " “ 4" EHB Docket No. 90-329-MR

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: September 25, 1991

OPINION AND ORDER
| | SUR |
MOTION TO STRIKE APPELLANT'S PRE-HEARING
MEMORANDUM AND DISHISS APPEAL

Robert D. Myers, Member

Synopsis
The Board strikes from a pre-hearing memorandum two 1éga] contentions
not raised in the Notice of Appeal and orders the litigant to file a |
supplement conta%ninéxmore detailed information on scientific teSts, expeft
te$t{mony and other witnesses.
OPINION

This appeal was institufed on August 6, 1990 by Edgewater Municipal
Utilities Authority (Edgewater) to obtain review of a letter issued by the
Department of Environmental Resources (DER) on July 5, 1990. In the letter
DER dehied Edgewater's application for a‘waiver of the provisions of
Governor's Executive Order No. 1989-8, dated October 17, 1989. The waiver
would have permitted Edgewater to dispose of sewage sludge directly at the
Geological Reclamation Operations and Waste Systems, Inc. (G.R.0.W.S.)

landfill at Morrisville, Bucks County.
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On June 25, 1991 DER filed a Motion to Strike Appellant's Pre-hearing
Memorandum and Dismiss Appeal to which Edgewater filed a response on July 19,

1991. 1In its Motion DER recites certain alleged procedural and substantive

- defects in Edgewater's pre-hearing memorandum and requests that we strike the

- memorandum and dismiss the appéa].
The first point of attack is Edgewater's “contentions of law." Our
- Pre-hearing Order No. 1 requires the pre-hearing memorandum to contain
- "contentions of law and detailed citations to authorities, including specific
sections of statutes, regulations, etc., relied upon." DER claims that 3. of
the 5 contentions sef forth by Edgewater are not included in the Notice of
Appeal and cannot be raised now under the ruling in Pennsylvania Game
Commission v. Commonwealth, Dept. of Environmental Resources, 97 Cmwlth. 73,
509 A.2d 877 (1986). Edgewater's Point I asserts that DER gave de facto
approval to Edgewater's application prior to the promulgation of the
Governor's Executive Order. This assertion is not made in the Notice of
Appeal. The assertion made there is that Edgewater had a contract with
G.R.0.W.S. that antedated the Governor's Executive Order, entitling Edgewater
to a waiver under paragraphs 2(b) and 2(e) thereof. That contention falls far
short of a contention that DER gave de facto approval to a permit application.
Point IV claims that DER's action in following the Executive Order is
beyond the scope of DER's statutory authority. This Point is adequately
raised in the Notice of Appeal where Edgewater states that DER's action is
"without basis and is an arbitrary and capricious assertion of its powers."

See Croner, Inc. v. Commonwealth of Pa., Dept. of Environmental Resources, __
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Cnwith. ___, 589 A.2d 1183 (1991). “Point V raises the issue of the Commerce
Clause of the U.S. Constitution. Nothing in the Notice of Appeal even
remotely deals with this contention and it cannot be raised at this point.1
DER objects to Edgewater's Points II and III on grounds that they are
not adequately referenced with legal or statutory citations. We reject DER's
arguments. We'agree'with DER's objections, however, to Edgewater‘s listing of
scientific tests, expert testimony and order of witnesses. These portions of
'the‘pre-hearing memorandum do not comply with fhe requirements of Pre-hearing

Order No. 1.

1 We note also that Spectraserv, which processed Edgewater's siudge in the
past and then shipped it to the G.R.0.W.S. landfill, is based in New Jersey.
While DER's action prevents Edgewater from sending the sludge directly to
G.R.0.W.S., Edgewater can still dispose of it at this landfill by going
through Spectraserv. Since interstate commerce will result in either case, we
are at a loss to understand how the Commerce Clause could be violated.
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ORDER

AND NOW, this 25th day of September, 1991, it is ordered as follows:
1. DER's Motion to Strike Appellant's Pre-hearing Memorandum and
Dismiss Appeal is granted in part and denied in part.
| 2. Points I and V of Edgewater's Contentions of Law are stricken.
3. On or before October 15, 1991 Edgewater shall supplement its
pre-hearing memorandum.by describing precisely the scientific tests it will
rely upon, naming and summarizing the testimony of experts it intends to call
as witnesses, and naming the other witnesses it intends to call.
4, DER shall not be reqmired to file its pre-hearing memorandum

until 15 days after Edgewater has filed its supplement.

ENVIRONMENTAL HEARING BOARD

e

ROBERT D. MYERS i
Administrative Law Judge
" Member

DATED: September 25, 1991

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Kenneth A. Gelburd, Esq
Southeast Region
For Appellant:
Ernest F. Salzstein, Esq.
Secaucus, NJ

sb
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET ‘
'SUITES THREE-FIVE o
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

C & K COAL COMPANY
V. | o . EHB Docket No. 91-138-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: October 1, 1991

OPINION AND ORDER SUR
PETITION FOR RECONSIDERATION BY THE BOARD
EN BANC AND PETITION TO AMEND BOARD ORDER

TO PERMIT INTERLOCUTORY APPEAL

By: Richard S. Ehmann., Member

Synopsis

"A Petition To.Aﬁend Board Order To Permit Interlocutory Appeal will be
denied ﬁhéré it is f{1ed“1ess than two months before the date set for
commencement of the hearing on the appeal’s merits absent any showing by
Petitioner that such an interlocutory appeal will materially advance the
ultimate determination of the matter.

Petitioner’s simultaneously filed Petition For Reconsideration By The
Board En Banc seeks review of an interlocutory order on discovery but fails to
allege the existence of any extraordinary circumstances which warrant such a
reconsideration of an interlocutory order. That the opinion from which
reconsideration is sought was written on an issue of first impression does not

constitute such a circumstance. Accordingly, the Petition must be denied.
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OPINION

- On August 26, 1991, the Boardmember to whom this case was assigned for
primary handling issued an Opinion and Order granting C & K Coal Company’s
("C&K") Motion To Withdraw Admissions under Pa. R.C.P. 4014(d) and denying the
Department of Envirbnmental Resources’ ("DER") Motion For Summary Judgmeht
because once the admissions were withdrawn, there existed a dispute between
the parties as to material facts. . Thereafter, on September 9, 1991, DER filed
the instant petition. |

As the Opinion dated August 26, 1991 contains a procedural history of this

matter, it will not be repeated here except as germane to an issue.

PETITION TO AMEND BOARD ORDER
JO PERMIT INTERLOCUTORY APPEAL

Certification of appeals to the Commonwealth Court from interlocutory
orders of this Board is governed by 42 Pa. C.S. §702. As stated in The
Carbon/Graphite Group, Inc. v. DER, EHB Docket No. 90-524-E (Opinion issued
March 22; 1991) ("C/GG-I1I"), the test for such a Petition is whether it shows:
-(a) acontrolling question of'law; (b) on this question, there is substantial
grounds for difference of opinion; and (c) it is 1ikely that an immediate
appeal could advance the ultimate determination of the merits of the appeal.
Here, DER’s Motion For Summary Judgment was denied because of the dispute on
material facts which sprang into existence when C&K’s deeméd admissions were
withdrawn through the granting of C8K’s motion. We thus have no trouble
finding a controlling question of Taw e*ists as to C&K’s Motion. We are not
convinced by the allegations in DER’s Petition that there is a substantial
ground. for difference of opinion; however, we need not reach that issue. On

July 31, 1991, we scheduled this matter for a hearing on the merits which is
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to begin on October 23, 1991. This date is less than two months from the date
of filing of this Petition. While the Petition says an interlocutory appeal
may materially advance the resolution of this matter on its merits, it does
~not explain how this could be the case with the merits hearing occurring so
soon. In C/GG-1, we'denied~a similar motion in similar circumstances (with a
~similar time frame before commencement of the merits hearing). We have been
offered no reason by DER to reach a different resuTt here. Accordingly, we
deny the Petition. |

PETITION FOR RECONSIDERATION
BY THE BOARD EN BANC

DER seeks reconsideration by'the‘Board*En Banc of the August 26, 1991
Opinion and Order entered in this matter. That dpinion was clearly
interlocutory in nature. As a result, reconsideration is not governed by 25

Pa. Code §21.122 but, as a long line of cases holds, the Petition must show

exceptional circumstances to warrant reconsideration. See Conneaut

Condominium Group v. DER, 1987 EHB 504; Luzerne Coal Cornoration et al. v.

QEB,_IQQO EHB 23; City of Harrisburg v. DER et al., 1990 EHB 585; Cambria Coal

Company v. DER, EHB Docket No} 90-394-MJ (Opinion issued March 4, 1991); and
The Carbon/Graphite Group. Inc. v. DER, EHB Docket No. 90-524-E (Opinion

issued April 23, 1991).

The only possible allegation that this circumstance is exceptional is
found in Paragraph 9 of DER’s Petition, wherein DER says thisvis a ‘decision of
first impression which appears to overrule a number of prior Board decisions.
DER’s argument that a decision of first impression overrules prior decisions

is interestingly illogical. As pointed out in City of Harrisburg, DER’s

disagreement with the conclusions in a prior opinion does not create
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exceptional circumstances warranting reconsideration. Further, contrary to
DER’s assertion,‘ohe Boardmember cannot overrule decisions reached by the
Board as a whole. Finally, we observe the decision does not ovefru]e the
prior Board decisions by implication, either. The August 26, 1991 Opinion was
issued in response fo a C&K Motion‘To Withdraw Admissions, which, in turn, was
prompted to be filed by DER’s Motion For Summary Judgment. Not one of the
cases cited in Paragraph 9 of DER’s Petition deals with such a circumstance.
Theré were no Motions To Withdraw Admissions in any of those cases and in all
of them we allowed the parties to rely on the admissions of another party.

So, too, had C3K’s Motion not been granted in the instant proceeding or had it
never been filed, cou]d'DER could have relied on C&K’s deemed admissions
herein. Accordingly, the validity of those decisions is not affected by the
prior opinion.in this case.

In short, however, the successful use by C&’s counsel of the procedure _
outlined in Pa. R.C.P; 4014(d) does not errru]e the opinions cited by DER nor
does it constitute an exceptional circumstance. Use by a party of procedures
outTined in the Rules of Civil Procedure does not constitute exceptional
circumstances warranting reconsideration. The same is true where a
Boardmember writes an opinion of first impression. We point out that if it
were otherwise, we would inundate ourselves with requests for recohsideration.

Accordingly, this Petition must be denied and we enter the following Order.
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ORDER
AND NOW, this lst day of October, 1991, DER’s Petition For Reconsideration

By The Board En Banc and its Petition To. Amend Board Order To Permit

Interlocutory Appeal are denied.
ENViRONMENTAL HEARING BOARD

-

WM' :
MAXTNE WOELFLING — ¢

Administrative Law Judge
Chairman

ROBERT D. MYERS
Administrative Law Judge
Member

T rnence T F‘?M
TERRANCE J. FITZPATRICK
Administrative Law Judge
Member

ﬂé;%éD S. ;ﬁMANN : ’

Administrative Law Judge
Member

J N. MACK
agmbnistrative Law Judge
er

DATED: October 1, 1991

cc: See next page
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EHB Docket No. 91-138-E

cc:

med

Bureau of Litigation

Library: Brenda Houck

For the Commonwealth, DER:
Steven Lachman, Esq.
Western Region

For Appellant:

Henry Ray Pope, III, Esq.

Clarion, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE :
HARRISBURG, PA 17101.0105 M. DIANE SMITH
717.787-3483 . SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

MCDONALD LAND & MINING CO., INC.

V. :  EHB Docket No. 91-173-E
: (Consolidated)
COMMONWEALTH OF PENNSYLVANIA : :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: October 1, 1991

OPINION AND ORDER SUR
PETITION FOR SUPERSEDEAS

By: Richard S. Ehmann., Member

Synopsis

Supersedeas from compliance orders issued by the Department of
Environmental Resources ("DER") to McDonald Land & Mining Co., Inc.
("McDonald") for discharges of acid mine drainage and suspension of McDonald’s
permit for non-compliance with these orders is granted after hearing, upon
McDonald’s showing of the factors outlined in 25 Pa. Code §21.78.

By showing a permit block placed by DER on issuance of further
permits to McDonald, the cost of compliance with these orders and receipt of a
notice of DER’s intent to suspend reissuance of McDonald’s annual mining
license because of non-compliance therewith, McDonald has established that it
will be irreparably harmed. Where the evidence shows the Compliance Orders
are issued for three intermittent seeps which neither reach a surface stream
nor any water supplies but only flow across the surface of the ground for a
maximum distance of 85 feet before disappearing through a combination of

infiltration and evapotranspiration, McDonald shows no harm to other parties
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if supersedeas is granted. Though McDonald has only shown a reasonable
possibility that it will prevail on the merits rather than a 1ikelihood
thereof, it‘has made an adequate showing for’purposes of being granted
supersedeas since in weighing any Petition For Supersedeas this Board conducts
a balancing amongst these factors.
OPINION
Background
| On April 1, 1991, DER issued McDonald Compliance Order 914017. Part
1 of this DER ordef addresses a "discharge of water" from an area disturbed by
mining activities at McDonald’s Schrot mine, a strip mine located in Fergusonﬂ
Township, C1earfie1d County and mined pursuant to Surféce Mining Permit No.
17860128. Pérts 2 and.3 of this Order each address a separate "discharge of
water" from the same mine. The Order requires that within fifteen days
McDon;]d submit an interim treatment p1an for the three discharges. It
directs that plan to be implemented within 60 days of DER’s approval thereof.
Next, the Order gives McDonald 60 days to submit to DER a plan to abate or
perménent1y treat these discharges and requires the plan’s implementation by
McDQna1d within 15 days of its approval by DER.
McDonald reacted to DER’s order by an appeal to this Board on April

30, 1991. This appeal was assigned Docket No. 91-173-E.1

Iprior to the consolidation of this appeal with subsequent appeals by
McDonald which is discussed below, DER filed a Motion For Summary Judgment in
the instant proceeding. It alleged the discharges were on the mine site and
thus McDonald was 1iable therefor. DER’s argument there was similar to that
advanced here but not identical. McDonald responded by opposing Summary
Judgment for several reasons, including that DER failed to show the discharges
reached the waters of the Commonwealth. DER’s Motion For Summary Judgment was
denied by our Opinion and Order dated July 25, 1991 because of DER’s failure
(footnote continued)
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On June 13, 1991, DER issued’McDoha]d Compliance Order No. 914017A.
It covers the same three seeps but extends to Ju]y 1; 1991 the date for
McDonald to implement its interim tfgatment p1an.  When McDonald appeé]ed this
order-to the Board on July 15, 1991, wé”assjgned it Docket No. 914288-E..

Finally, also on July 15, 1991, we received McDoné1d’s'appea1 from
DER Compliance Order 914052AE. DER’s Order 914052AE was fssUed oﬁ July 3,
1991. It found that McDonald faj]ed»pq comply with Compliance Order 914017A
and directed McDonald to cease a]].aéfivitfes not re]atedvto implementing an
approved treatment plan and to 1mp]ément such A p]aﬁ. This brder’was also
~appealed and received Docket No. 91-287-E. -
On July 31, 1991, McDona]d‘movedlto consolidate these appeals and
“with DER’s concurrence by Order dated’August 12, 1991,;these three appeals
were consolidated at Docket No. 91-173-E. |

Five days prior to consoiidatipn McDoqa1dAhad‘fi1ed Petitions For
‘Supersedeas in the:unconsq]idated appealsi :0ur drder of‘Augusth,’1991 had
set‘a'sing]eghearing,date of August 22, 1991 fo; a]]xthfee petitions.

.~ McDonald’s Petitions all make virtua11y identical assertions. As to
the first discharge (hereinafter "X-1“), it avers the seeplhaé no or very
Tittle flow and when there is flow, it flows about 85 feet before beingv
absorbed or evaporating but without ever reaching any stkeam orvﬁatercourse.
As to the second discharge (hereinafter "X-2"), McDona]d says the discharge is

presently dry but when it flowed it too trave]]éd about 83 feet before being

(continued footnote) S

to show that the material facts were not in dispute. DER’s Motion and
McDonald’s Response did not then present us the factual platform necessary for
the Board to rule on the issue of McDonald’s 1iability for these discharges,
whereas the Petition For Supersedeas and the evidentiary record made in
response thereto changes that situation.

1612



ébsorbed‘or evaporated. The Petition says X-2 also failed to reach any stream
or watercourse. McDonald’s Petition identifies the third discharge
(hereinafter "X-3") as a seep from a pipe inserted into the hillside with a
flow of from .11 g;]]ons per minute (gpm) varying to .01 gpm which flows to
bond next to a wet area on an abandoned road but again alleges X-3 fails to
reach a stream or watercourse. McDonald then alleges no water supplies exist
in the area to be affected by these seeps, that treatment fhereof is estimated
to cost $34,200 for treatment facility construction and $12,175 per year in’
facility operations’ costs and that the company cannot afford this cost at
present.} It also alleges DER has biocked issuance of further permits to
McDonald because of its failure to comply with these orders which irreparably
harms it. The Petition contends that DER has the burden of proving that the
seéps reach fhe waters of the Commonwealth and thus the seeps are in violation
6f the applicable statutes, which DER cannot show. It concludes by averring
that McDonald is 1ikely to prevail on the merits and is irreparably harmed,
that no party is harmed and that granting supersedeas will not adversely

af%ect the public interest. McDonald supports its Petition with affidavits
| from fdﬂf persons. J

o On August 19, 1991, we received DER’s Response To Petition For
Superﬁedeas the sole support of which is an affidavit that the facts a11eged
in it aré true. It concedes as to X-1 and X52 that the current drought
conditions have reduced flows and that no discharges have been observed into
another surface water body but denies that there is no discharge to the waters
of the Commonwealth. As to X-3, it avers the water discharged flows to a
small pond of water or the wet area but admits no observation of a discharge

from the pond. As to X-3, DER again denies there is no discharge to the
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waters of the Commonwealth. It denies that the wet area at X 3 1s a poss1b1e
wetland as alleged by McDonald. The DER Response admits a perm1t b1ock but
says economic loss occasioned thereby is not irreparable harm. It alleges che
flows in non-drought circumstances are’greater and the waters of the .
Commonwea]th areﬂdegraded,; It a]so_aeserts that McDonald has not met the test
for supersedeas because the discharges are themselves waters of the |
Commonwealth which became polluted bx McDona]d’s_mining,end McDonaid is
liable, without regard to fault, for all discharges arising on its mine site
regardless of whether this flow ever reaches any stream or watercourse It
concludes that McDonald has neither shown irreparable harm nor a likelihood of
success on the merits so the Petitions should be denied. o

On August 22, 1991, we held a hearing on the Petitibn.? Af the

close of the hearing we ordered the parties to file Post-Hearing Memoranda of

2At the commencement of this hearing, counsel for McDonald raised
questions concerning DER’s letter of August 20, 1991 (Board Exhibit No. 1).
The Tetter purports to suspend McDonald’s perm1t for the Schrot mine and to
give notice of DER’s future intent to suspend McDonaid’s mining 1icense and
forfeit the bonds posted for the mine site involved in this proceeding. As of
the hearing date no appeal therefrom had been filed with this Board by
McDonald. The parties agreed that this letter was issued by DER because DER
contends McDonald has failed to comply with any of the three Compliance
Orders.  Through their respective counsel, the parties stipulated on the
record that if we grant supersedeas to McDonald in the instant proceeding, it
would apply as supersedeas of the impact of DER’s letter, too. Since that
hearing, McDonald has formally appealed from that letter to this Board and we
have assigned this appeal Docket No. 91-356-E. McDonald also sought both
consolidation of these appeals and supersedeas of the August 20, 1991 letter
through a Petition For Supersedeas. By Order entered on September 6, 1991
with the consent of the parties, we consolidated the appeal at 91-356-E with
the instant appeal and directed that the question of supersedeas therein would
be decided based on the supersedeas record in the instant consolidated
proceed1ng
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Law on the issues raised. This both parties did. By Order dated Sebtember
20, 1991 we granted supersedeas to McDonald and indicated this opinion would
be forthcoming shortly. |

The Evidence , |

At the heéring on August 22, 1991, the evidence showed that McDonald
had mined the Schrot mine pursuant to a permit therefor issued to it by DER.
Coal removal operations there ceased some time ago and the site had been
backfilled, graded and revegetated;3'

The discharge identified as X-1 was completely dry with neither flow
nor damp ground in the dry conditions of August 1991 which immediately
preceded the hearing. (This area was parched enough to be within that covered
by the Governor’s Declaration of a Drought Emergency. See Exhibit C-3.)
McDonald’s staff found no discharge at X-1 when they were at the site in May,
June, July and August of this year, though McDonald does not dispute that an
X-1 discharge existed earlier in 1991. X-1 is located at the northern edge of
McDonald’s haul road (a road built on the mine site by the miner for use in

hauling the extracted coal off-site and moving his equipment) on a portion of

3At several locations in the transcript and the papers filed in this
proceeding yet another proceeding before this Board and between these parties
as to the Schrot site is referenced by the witnesses and both counsel. The
appeal referenced is found at Docket No. 90-464-E (Consolidated). The matter
at that docket number represents a series of consolidated appeals from
compliance orders issued to McDonald by DER in relation to a discharge
identified in that proceeding as Discharge No. 1. Discharge No. 1 arises west
of the same unnamed tributary involved in this case and the water therefrom
flows over the surface of the ground into this tributary. Discharge No. 1 is
acid mine drainage. It arises outside the Schrot permit’s boundary
jmmediately adjacent to areas where the Schrot site permit and a permit issued
to Benjamin Coal Company overlap. In that case McDonald was granted
supersedeas and a merits hearing has been held, but the time for filing of the
parties’ Post-Hearing Briefs is just expiring with the briefs being filed so
an adjudication of the merits therein has not been issued.
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the mine site north of the Headwaters of an unnamed tributary of Wilson Run.
(X-1, X-2 and X-3 are located relative to this tributary as shown on .
Exhibit M-11). -X-1.is Tocated within the boundaries of the Permit for
McDonald’s Schrot mine. The pakties do not dispute that the discharge, when
flowing, was acid miné drainage. DER offered no evidence to show the water
discharging at X-1 ever flowed across the surface and. into the tributary, nor
did it offer proof of either infiltration of X-1’s water into this tributary
or into the water table or saturated zone beneath the mine site. X-1’s water
was shown to flow a maximum of 80-95 feet before either infiltrating the
surface or evaporating (or both). DER’s witnesses saw it flow only 30 to 40
feet.

Discharge X-2 was located on the same northern edge of the same haul
road at a point about 190 feet east of X-1. 1It, too, is north of the unnamed
tributary but according to the photo marked as Exhibit C-1 and the map marked
as Exhibit M-1 lies north-northeast of the tributary. The water quality of
this discharge is worse than that at X-1. Neither X-1 nor X-2 lies in an area
from which McDonald extracted coal but they are both in an area affected'by
mining activity and graded and planted by McDonald during site restoration
activities.

- As with X?l, X-2 had no flow on two of the three visits to it by
koDona]d’s witnesses in Augusf. On two of these occasions the area waS dry.
- They ob§erved small flows at X-2 in May and June and, after a four day'rain in
Ju]y;‘McDona1d’s staff measured a flow from X-2 of .2 gpm. Again, asvwithk,
X-1, DER produced no evidence that the X-2 discharge flowed across the surface
- of the ground, 1eft the mine site and entered the unnamed tributary of Wilson

Run. This tributary is the nearest flowing "stream" to X-1 and X-2 but.is
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Tocated outside the boundary of the mine site as shown on Exhibit M-2. There
was also no evidence that X-2’s polluted water infiltrated into this tributary
or into the water table beneath the mine site. DER’s hydrogeologist, David
Bisko ("Bisko") saw a flow of water here which travelled 30 to 40 feet before
evaporating, infi]frating or both.

- X-3 is also located within the mine site’s boundary. Like X-1 and
X-2, it is at a lower elevation than the coal seam mined by McDonald. X-3 is
located directly east of the unnamed tributary tb Wilson Run at a point 300
feet from the nearest area Qhere coal was extracted. As to X-3’s location,
McDonald presented evidence showing its belief that DER meant X-3 to be a
discharge through a corroded pipe placed into the hillside at an elevation
about 50 feet lower than the bottom of the coal seam mined by McDonald. Water
exiting this pipe flowed 8 to 10 feet and pooled or ponded near the edge of an
abandoned private roadway lying between the pond and the tributary. -The pipe
and pond are located in a wooded area near the southern border of the permit
boundary. At one side of this pond was a wet soil area. The only person to
testify for DER as to X-3’s location was Bisko. He identified X-3 as a
discharge from the pond rather than that at the pipe. Since this is DER’s
Order requiring collection and treatment of X-3 and the Order locates X-1, X-2
and X-3 merely by showing marks on a portion of surface map attached to DER’s
Order, we accept Bisko’s more specific designation of X-3‘as contro]Ting.
Across the abandoned road from the pond and wet area is a ditch which ]eads
from the opposite side of this abandoned road toward the unnamed tributary.

While Bisko has seen water in a portion of this ditch, he has never seen any
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discharge to the ditch from this pond.4 Samuel Yost, a regisfered surveyor
employed by McDonald, testified the pond is about nine feet by fifteen feet,
with the wet area about 33 feet in size. Moreover, while its staff measured
flows as high as .33 gpm from this pipe (in April of 1991), the evidence also
showed that in the 1a§t;two of the three visits to X-3 in August of 1991 by
McDona]d's'witnesses,4the water had ceased to flow from this pipe. (On a
visit on August 2, 1991, McDonald’s staff measured a flow of .01 gpm at this
pipe.) Finally, Edward Morgan testified on McDonald’s behalf that between -
early -and mid-August the pond’s volume had dropped slightly, Samuel Yost said
he saw no surface discharge from the pond and DER’s Response to McDonald’s
Petition admits no observation of a pond discharge.

DER failed to offer evidence showing a discharge from X-3
-infiltrating into groundwater connected to this unnamed tributary or into the
:water table. However, Bisko testified that the water from all these
discharges infi1trafe$ the ground at each location and is absorbed, although
he admits a portion of the water at each of these points evaporates and he
opines that evapotranspiration is greatest at X-3 because of the large

vegetation (trees) around it.d

e quality of the "expert" testimony offered on behalf of DER left much
to be desired, particularly as to the discharge at X-3. As an example, but
only that, -the hydrogeologist opined, without performing any tests or
measuring any volumes of flow, that more water was discharged from X-3 than
the pipe discharged into the pond. His basis for this opinion was a visual
observation of the area only and from this observation he then concluded
"other flows" must be getting to this ponded water, though he reported seeing
none, performed no tests to validate this conclusion and admitted that a
portion of the adjacent surface area was sloped to allow precipitation falling
thereon to drain to this ponding point.

SThe evidence at the hearing showed that evapotranspiration is the
(footnote continued)
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DISCUSSION

When this Board considers the merits of a request for supersedeas, it
does so through an evaluation of the evidence pursuant to the factors found at
25 Pa. Code §21.78(a). Pennsylvania Mines Corporation v. DER, EHB Docket No.
91-247-E (Conso]idafed)‘(Opinion issued August 2, 1991). To prevail, McDonald
must show: (a) it is 1ikely to prevail on the merits of its appeal; (b) it is
irreparably harmed if supersedeas is not granted; and (c) the public or other
parties'are not 1ikely to be harmed if supersedeas is granted.

When we review a Petition For Supersedeas, we genera11y‘conduct'a
balancing test amongst these factors, Joseph Kaczor v. DER, EHB Docket No.
91-191-E (Opinion issued May 30, 1991), but if a petitioning party fails to
show one of these factors, its petition cannot be granted, Bethayres
Reclamation Corporation v. DER et al., EHB Docket No. 91-008-W (Opinion issued
May 22, 1991). Moreover, 25 Pa. Code §21.78(b) bars our issuance of
supersedeas where pollution 6r the danger of pollution is threatened during
the period when the supersedeas would be in effect. Chambers Development -
Company et al. v. DER et al., 1988 EMB 68, affirmed, 118 Pa. Cmwlth. 97, 545
A.2d 404 (1988).

Turning to these factors, DER’s Response to Petition For Supersedeas
‘admits no public or private water supplies exist in the immediate area and no
water Supp]ies would be affected by the water coming from X-1, X-2 and X-3.

It also admits none of this water is flowing to the stream or any other
watercourse. There was no evidence offéred by DER to show harm to the public

or others if supersedeas is granted; thus, the evidence above suffices to show

(continued footnote)
combination of water lost from the earth’s surface through evaporation and
that lost by the uptake of water from the ground by plant 1ife.
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no- 1ikelihood of harm if supersedeas is granted. DER’s admission shows no
danger of pollution to surface waters from these three discharges and, as set
forth below, it is less than clear that there is a threat to the underground
portion of the waters of the Commonwealth. According]y, 25 Pa. Code §21.78(b)
does not bar a grant'of supersedeas.

With regard to irreparable harm to McDonald, the owner of the company
testified to a "permit block" by DER which bars issuance of new permits to ‘
McDonald or approvals by DER of additional increments within existing McDonald
permits as long as McDonald does not comply with these Compliance Orders. The
evidence also establishes that insta]]ation of the ponds designed by McDonald,
based on certain assumed flows, will cost $32,200, with additional annual
maintenance and operational costs of $12,175. (See Exhibit M-14). These
costs are not too steep for a company with gross sales of_$8,208,661.63,1f it
is makihg a profit, but in the last year McDonald operated at a Toss of
| $310,921.95 (see Exhibit M-16) and it currently has 50 percent of its |
employees laid off. Moreover, DER’s 1et£er to McDonald annouhces its intent
to suspend ‘McDonald’s 1icénse to mine coal in the future and McDonald’s_annua1
license, which DER proposes to suspend, is up for renewal at the end of
September. It is clear that without an unsuspended 1icense McDonald cannot
mine coal. See James E. Martin v. DER, 1987 EHB 273, affirmed, 120 Pa.
Cmwlth. 263, 548 A.2d 672 (1988), and Section 3a of the Surface Mining
Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended,
52 P.S. §1396.3a. At the hearing and in its Post-Hearing Memorandum of Law,
.DER disputed whether or not the costs of the constructing and operating the

ponds should be as high as McDonald estihates if the flows at these points are

less than assumed for design purposes. However, DER approved McDonald’s
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design of these ponds and ordered them to be built, so this point is moot
absent withdrawal of this directive to McDonald. DER also argued no
irreparable harm because this harm only comes about by non-compliance with
DER’s Order. This argument’s fatal flaw is its presumption of merit in DER’s
Orders and permit §uspension. Of course if they have merit and are sustained,
McDonald only has costs incurred in non-compliance with proper and lawful
orders. McDonald, however, contends the Orders and permit suspension and
resulting permit block are improper, and if it complies with these orders and
prevails on its éppéa]s, DER is not offering to reimburse McDonald for its
costs of compliance which will then be lost to McDonald. -Moreover, if
McDonald does not comp]y with DER’s directives, it appears DER will put .
McDonald out of business by refusing or suspending the license renewal or
suspending McDonald’s existing license and blocking issuance of new permits.
In either scenario, McDonald would be out of the coal mining business. That
is irreparable harm for purposes of 25 Pa. Code §21.78(a).

| Thus, we turn to the last factor which is the 1likelihood that
McDonald will prevail on the merits in apbea]s from the Compliance Orders and
Pérmit'suspension (in which DER bears the burden of proof at the merits
hearing). To examine this factor we must turn to the legal contentions of the
parties and their application against the factual matrix produced at the
supersedeas hearing while keeping in mind the balancing test mentioned in
Kaczor.

McDonald’s Likelihood of Success on the Merits
DER contends, and we agree, that decisions by the appellate courts

and by this Board impose liability on coal miners for discharges from the

areas affected by mining activities. Thompson & Phillips Clay Company v. DER,
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_ Pa. Cmnwlth. __ , 582 A.2d 1162 (1990); Benjamin Coal Company v.:DER, 1987

EHB 402. DER is also correct based on the cases it cites that none of those
cases or others have explicitly imposed a burden on DER of showing a mine
discharge reaching a specific body of the waters of the Commonwealth.
Further, DER is corréct that many of the cases cited by DER speak of
discharges of mine drainage from a mine without identifying the receiving

stream. See, e.g., Thompson & Phillips Clay Company., Inc. v. DER, 1990 EHB

105. In C & K Coal Company. Inc. v. DER, 1987 EHB 615, for example, DER was
able to present testimony to show the hydrogeologic connection between the
mine and two off-site discharges so the Board found Tittle 1ikelihood that:.C &
K could prevail on the merits.

Having reviewed the cases cited by:DER and studied its legal
argument, it is clear that DER now seeks a decision in its favor beyond that
decided in any of the prior decisions it has cited to us. Here DER has not
shown any off-site surface or groundwater discharge; thus, cases on those
issues are of 1imited value here. DER is asking us to find McDonald 1liable
for water intermittently appearing on the surface of McDonald’s mine site. .
where there is no evidence that this contaminated water flows off-site oq the
surface or reaches what is referred to by many as the water table. |

To convince us of the merits of its position, DER argues that the
phrase "waters of the Commonwealth" as defined in Section 1 of-Clean Streams
Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1, is not
narrow but rather is very broad and includes all bodies and conveyances of
water. DER also argues that the discharges are into impoundments and ditches

which are included as "waters of the Commonwealth". It further asserts that

all seeps are springs and all springs are manifestations of the groundwater
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and therefore springs and the groundwater are both "waters of the
Commonwealth." It thus argues any seep is a protected water of the
Commonwealth. With this definition in hand DER then argues that section
315(a) of the Clean Streams Law bars all discharges from mines to the waters
of the Commonwea]tﬁ and thus bars these discharges.

Separately, DER also asserts that water on the surface of the ground
makes the ground d&mp through infiltration. It then asserts this area of damp
soil is one of three zones of groundwater which are interconnected in
hydrogeologic theory and that underground water does not only mean just
aquifers,found at the wéter tab]e or saturated zone (the deepest of the three
zones) but also means water located above that at the surface (the soil water
zone) and the vadose zone (unSaturated groundwater zone separating the other
two zones). Using this hydrogeologic theory of interconnection, it asserts
infiltration of X-1, X-2 and X-3 drainage back into the surface‘of the mine).
site pollutes this uppermost groundwatef zone of the "waters of the
Commonwealth." Further, DER also argues its Compliance Order cites McDonald
for violating 25 Pa. Code §87.102 which forbids all discharges not in
compliance with the effluent limitations set forth therein. Finally, DER
asserts 1iabi1ify for McDona]d as to these discharges under §316 of the Clean
Streams Law (35 P.S. §691.316).

McDonald argues that 25 Pa. Code §8f.102 and Section 315(a) of the
Clean Streams Law require more than the presence of water on the surface of
the mine site. It asserts that for 1iability to attach, the operative words
in statute and regulation are "discharge into" and "discharge from." In turn,
these require some showing of communication of these polluted waters in the

seeps to another "water regime" before 1iability attaches. McDonald contends
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in its two Memoranda of Law (one pre-dating the hearing) that in 1light of the
absence of such a showing by DER, McDonald is 1ikely to prevail on the merits
and is entitled to supersedeasfsince it - meets the other tests set forth-in 25
Pa. Code §21.78. |
DER’s~Comp1iance Orders cite McDonald for violating 25 Pa. Code

§87.102(a) which provides in relevant part:

A person may not allow a discharge of water from

an_area disturbed by coal mining

- activities...which exceeds the fo]1ow1n8 groups
of eff]uent criteria. (Emphas1s added

Thus, McDonald’s argument of a "discharge from" a mine shows some merit wh1ch
is re1nf0rced by subsect10n 315( ) of the C]ean Streams Law wh1ch addresses "a
d1scharge from a mine into the waters of the Commonwea]th "

DER adm1ts there is no d1scharge to surface streams and its
hydrogeo1og1st testified:

Q Would you please describe the d1fferent
types of subsurface water?

A There are several types of subsurface
water. The first type of subsurface water is
usually the water associated with the soil
profile. It’s known as soil water.

~Immediately below that, we come into a
zone where we have unsaturated groundwater. This
is known as the vadose zone.

Then once we reach an adequate depth, we
get in an area called the water table, or the
saturated groundwater zone.

_ Q .What is the hydrologic significance of
these zones?

®The Order cites McDonald with violating 25 Pa. Code §87.102(a)(1, 2, 3
and 5). There is no subsection (a)(l, 2, 3 and 5) within 25 Pa. Code
§87.102(a) and has not been since its amendment in June of 1990. This error
is not cause for us to find for McDonald, however, since DER could amend the
Order to address its staff’s error and since from the descriptions of the
-violations in the Comp11ance Order the violations charged are clearly of the
effluent criteria in Group A of 25 Pa. Code §87.102(a).
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A The hydrologic significance is that they
are all within a balance known as the hydrologic
‘balance, and they are all -- they all have --
they are all interconnected the theories of
hydrogeology.
(T-141-142)

But just because this is current hydrogeologic theory we have no
evidence to support DER’s implicit assertion that when the legislature
included within "waters of the Commonweaith" the concept of "and all ofher |
bodies or channels of conveyance of surface and underground water, or barté
thereof" in section 1 of the Clean Streams Law, 35 P.S. §691.1, the
legislature intended more thgn pkeventing pollution of portions or parts of
the saturated zone or water table. Aftér'a11, the Tegislature did not use the
phrase "groundwater" in definjng waters of the Commonwealth but, rather, |
elected to use the phrase "underground water."
| ~ The expansion of the "waters of the Commonwealth" definftion to the
degree %ought by DER is, moreover, fraught with many real wor1d prpb]éms. In
raising crops, farmers frequent]y apply liquid fertilizers, fungicides and
pesticides to the soils in which crops grow. Are such applications discharges
to the waters of the Commonwealth when they make the soils damp? Here, DER’s
order directs construction by McDonald of a pond on the mine site’s surfacé
which will treat these seeps once they are collected.’ Clearly, such ponds
will cause the soils on their interior surface to be wet at least in the |
period when they hold water. If they are damp, is that damp condition also a

discharge to the "waters of the Commonwealth"? Just as clearly, sludge

generated by sewage treatment plant operafion is now spread on surface mine

At the hearing DER agreed that it could not make McDonald do more than
build these ponds as long as the discharges remained dry.
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sites as part of post-mining site reclamation and on farm fields as
fertilizer, making the surficial soil wet, at.least briefly, as do ponds built
for temporary storage of brines produced in creating oil and gas wells.
Further, on-lot sewage systems permitted under the Pennsylvania Sewage
Facilities Act, Act df January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S.
§750.1 et seq., use renovation of septic tank effiuents in the surficial soils
as part of their treatment process. Yet none of these activities is
considered groundwater p011ution_so1é1y by its occurrence. However, each may
confaminate the water table if improperly conducted. |

As part and parcel of its expansivé view of "waters of the
Commonwealth, DER'ast arguesvthat‘any surface COnveyance or surface
impoundment to'which the seeps flow are "waters of the Commonwealth",
regardiess of how small or slight they are, because the definition of "waters
of the Commonwealth" includes “511 other bodies or channels of conveyance of
sufface...water, or parts thereof." DER says channel of conveyance or bodies
of water (impoundments) are not size-limited in the definition and the Board
canndt limit these tefms in defining them either.

'This argumeht can not apply to seep X-3 because of its location.
DER’S Memqrandum of Law says the pond at X-3 is an "impoundment" of waters of
the Commonwealth. This may be true, but Bisko testified X-3 is not water
f1oWing %rbm the pipe to the pond. When, at the hearing, this Boardmember
asked him to clarify whéther X-3 was that discharge or the dischargé from the
pond, he responded it was the water discharged from the pond. According to
the testimony at the hearing, the pond edges a portion of a 33-foot damplor
wet area buf there is no evidence of a discharge facility or channel with bed

or banks such as might be a channel of conveyance running from the pond into
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this area. DER points to Exhibit C-1 wherein McDonald’s Samuel Yost talked of
a small amount of water running overland and discharging into the receiving
stream;’ At the hearing Edward Morgan also testified about water from the end
of the pipe flowing 8 to 10 feet before reaching the pond and Yost testiffed
about this corroded'pipe and no flow from the pond. This was before Bisko’s
testimony and both men obviously believed the discharge out of the pipe rather
than the discharge out of the pond was what DER called X-3. Under these
circumstances we believe Yost’s statement in C-1 and the transcript of the
testimony at the hearing are consistent and there is no admission of a
discharge to the unnamed tributary as asserted by DER.

As to X-1 and X-2, DER’s photographs (Exhibits C-8, C-9 and C-10) and
McDonald photographs (Exhibits M-2, M-3, M-4 and M-5) clearly show existing
conditions. With regard to X-1, no channels of conveyance or impoundments are
visiBle other than water 1ying in a tire track on the haul road. The same is
true as to X-2. X-1 is located at a Tow spot on the haul road and surface
water éhd seep water flows across the road here. While C-8 appears to show a
volume of f]owingiwatek at this point, cross-examination showed this picture
to be taken in winter with much of what appears to be water actually being -
ice. The DER photograph of X-1 taken in October (C-9) shows damp earth and a

trickle of water on the road’s surface; no discernible channel is visible.8

8DER’s aerial photograph (Exhibit C-7) shows a clearly discernible but dry
surface water channel north and uphill of X-1 which drains through the point
at which X-1 exists. Further, Bisko testified to seeing water in this uphill
channel. On Exhibit C-7 the channel is not discernible downhill of X-1 (below
the haul road), though bare spots appear to exist in the vegetation on this
backfilled area. Such bare spots do not establish a channel of conveyance

below X-1.
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As to X-2, there is no discernible channel in either DER’s or McDonald’s
phqtographic exhibits.

Moreover, we are well aware that water flows downhill and gathers in
this flowing at lTow points to continue such a journey. A swale between two
heights and draining éurface runoff water from them would not appear to be a
"channel of conveyance" absent more than mere location.. Absent more than
lTocation a Tow point for drainage remains nothing more than a 16w point for
drainage. A bed or banks creating a discernible channel would seem to be
needed for a channel of conveyance. DER’s aerial photograph (Exhibit C-7)
shows a dry but discernible channel north and uphill of X-1 which drains
through the point at which X-1 is located and Bisko testified to seeing water
~in that channel but C-7 does not show a discernible channel downhill Qf X-1
(south of the haul road). Based upon the ev{dence.submitted so far, we
have no channel of conveyance in existence oh the mine site below X-1 and X-2
for the distance there is any flow or damp earth. |

Other than the tire track on the haul road, the oﬁ]y‘specific |
impoundment at either Tocation X-1 or X-2 which was identified at the hearing
is found at X-2. Bisko testified to it being 18 inches by 12 inches with a
depth of one or two inches. This is not an impoundment as is a reservoir,
farm pond or lagoon, but is commonly called a puddle. To obtain a sample at
X-1 Bisko testified he dug a hole and, after it filled with water, he
collected a sample. Following DER’s argument Bisko’s hole is an impoundment,
too. There is no case Taw cited to us by DER showing that puddles and holes
aré impouhdmenté under the Clean Streams Law. Nhére there is a lack of case
law after all the years of this statute’s enforcement, this raises questions

for us as to whether DER’s position can be sustained in an adjudication. See
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East Penn Manufacturing Company v. DER, EHB Docket No. 90-560-F (Opinion
jssued February 21, 1991)

DER also argues the water flowing from the seeps is itself waters of
the Commonwealth. Its hydrogeologist opined at the hearing that every seep is
a spring and thus évery seep is a surface manifestation of the groundwater.
Thus, DER asserts each seep is a "water of the Commonwealth," apparently even
if it dries up after flowing 80 feet across the mine site’s surface and has
not discharged onto the surface for many months.2 DER cites us to our cases
imposing 1iability on miners for pollution of springs to support this
position. However, those cases involved springs and wells of third persons
located off the mine site but adversely affected by the mining operation..
Commonwealth, DER et al. v. PBS Coals, Inc., 112 Pa. Cmwlth. 1, 534 A.2d 1130
(1987); Lucas Coal v. DER, 1979 EHB 114, affirmed, 53 Pa. Cmwlth. 598, 420
A.2d 1°(1980); and The Rondell Company et al. v. DER, 1988 EHB 519. Again, no
case law exists imposing 1iability on a miner in a fact scenario 1ike that
before us.

This being true we must examine the statute and cited regulation to
-determine whether they cover this appeal’s scenario as well. DER asserts that
the broadly defined "waters of the Commonwealth" includes any surficial

discharges at points X-1, X-2 and X-3. It then argues the rules of statutory

In its Post-Hearing Memorandum of Law, DER also asserts the fact that a
discharge from a mine is not continuous does not impact adversely on the issue
of a miner’s Tiability therefor. We agree. An off-site discharge may occur
on only one day but that does not mean it did not occur. The same is true as
to 1iability based on the size of the flow. A miner does not cease being
1iable because the discharge from the mine is as low as the .01 gallons per
minute measured as flowing into the pond from which X-3 is the discharge, but
pursuit of such cases with the vigor evidenced here by DER may raise questions
for others about how DER decides to allocate its limited resources.
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construction, particularly 1 Pa C.S. 1921(6), and case law prevent us from
ignoring the clear legislative intent to place these discharges within "waters
of the Commonwealth."

We cannot put blinders on and consider the definition of "waters of
the Commonwealth" as ff it were the entire statute. Without such blinders, we
see DER’s argument for extension of this: definition to this degree as
potentially stretching this statuté too far.

DER’s position: is troubling, first, because DER’s Order charges
violation of 25 Pa. Code §87.102(a). As a result, at a minimum, this
necessitates interpretation of regulation 87.102(a) in addition to this
statutory definition. DER implicitly recognizes this by arguing for its
definition of waters of the Commonwealth and then afguingfthat we interpret 25
Pa. Code §87.102(a) and section 315(a) of the Clean Streams Law as not -
requiring a showing of a discharge'to a particular water of the Commonwealth.
Unfortunately, DER’s arguments never reach or.address the issue raised by
McDonald of how to read the statute and regulation without interpreting what
the phrase "a discharge of water from an area disturbed by coal mining
activities" and "a discharge from a mine: into the waters of the Commonwealth"
means, either alone or standing together'and the remainder of the Clean
Streams Law.

As McDonald points out, "discharge" is not defined except at 25 Pa.
Code §92.1 and that definition only addresses adding pollutants to navigable
waters. :According to the record so far, X-1, X-2 and X-3 neither add
pollutants to navigab]e waters nor constitute such themselves. McDonald is
also correct in pointing out that even this definition of discharge suggests

an off-site movement, so mere presence on a mine site of an "on-site seep".
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would be found not to be a discharge under this inference. "From" is defined
in Webster’s New World Dictionary, 2nd College Edition, as "a point of
departure for motion, duration, distance, action, etc.; a source or beginning
of ideas, action, etc...." Thus, when "from a mine into the waters of the
Commonwea]th'-I or "from an area disturbed by coal mining activitfes" is
considered in this 1ight, support exists for the McDonald afgument that
discharges must exit a mine site which‘cou1d be said to have side boundaries
and be bottomed by the lowest seam of coal authorized for mining by the
permit.

Further, DER’s interpretation of "waters of the Commonwealth" says
waters discharged at points X-1, X-2 and X-3 are already "waters of the
Commonwealth" which McDonald’s mine has polluted and which it must now collect
and treat. If this is so, when and where were the pollutants discharged
thereto within the meaning of Section 315(a) and regulation 87.102(a)? It
must.be'at the time that water percolating more or less vertically from the
surface through the backfilled and graded site picked up from the fragmented
regraded overburden (which has been returned to the pits from which the coal
has been extracted) ferrous sulfate and sulfuric acid from the overburden’s
oxidized pyritic material.l0 Of course such a point of discharge from a
mine in turn means that under Section 315(a) and regulation 87.102(a), miners
have potential 1iability for collection and treatment of all mine site

subsurface acid mine drainage without regard to whether it ever surfaces or -

1040w acid mine drainage comes into existence chemically in a deep mine is

described in footnote 9 of Commonwealth v. Barnes & Tucker Company, 472 Pa.
115, 371 A.2d 461, 465 (1977). As to its formation in a strip mine, a brief

discussion is found in Hawk Contracting, Inc. et al. v. DER, 1981 EHB 150,
158; and Hepburnia Coal Company v. DER, 1986 EHB 563.
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percolates downward far enough to reach the water table. This is a strained
and potentially extreme interpretation of "waters of the Commonwealth" as
applied through Section 315(a) and regulation 87.102(a) and DER has provided
us no basis to show it is legislatively intended. Moreover, the ramification
of such. a pronouncemeﬁt, on future surface mining in Pennsylvania are not
considered in DER’s assertion of this position. ‘Accordingly, it may be that
not every discharge is or flows to a water of the Commonwealth, even though
water flows downhill.

Finally, DER asserts 1iability on McDonald’s behalf under Section 316
of the Clean Streams lLaw, 35 P.S. §691.316. This section authorizes issuance
of an order by DER to landowners and occupiers whenever DER finds that
pollution or the danger of pollution is resulting from a condition at this
site. DER correctly asserts that McDonald would fall within the concept of a
land occupier and that 1iability has been imposed on surface miners under

section 316. See William J. McIntire Coal Co.. Inc. et-al.. v. Cbmmonwea]th,

DER, 108 Pa. Cmwlth. 443, 530 A.2d 140 (1987); Harbison-Walker Refractories v.

DER,. 1989 EHB 1166. In each case cited by DER, however, pollution of the
surface or underground waters of the Commonwealth was occurring. That is not
the case here, nor was there evidence offered at the supersedeas hearing that
pollution of the waters of the Commonwealth is threatened by the water at X-1,
X-2 and X-3 unless as damp earth is a water of the Commonwealth or these

seeps are such. While DER is correct that this section could be basis for
McDonald’s 1iability, at this point in this appeal its potential remains
unrealized based on the existing factual record.

Earlier, we cited Kaczor for the princip1e that we conduct a

balancing of factors set forth in Section 21.78(3) in deciding whether
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supersedeas is appropriate. DER’s legal arguments as to the meaning of this
statute are not supported with case law agreeing with thoseAarguments.
Moreover, these arguments take the definitions it utilizes to reach its
conclusion far ahead of where the courts and this Board have gone to date.
McDonald clearly ddes not subscribe to DER’s assertions but aésérts a contrary
position which is plausibie and not as potentially extreme as that asserted by
DER. However, McDonald has not proven it will prevail on the merits, though
it may because of the nature of both its arguments and those of DER. As
stated in Houtzdale Municipal Authority v. DER, 1987 EHB 1, this 1likelihood of
success factor must be balanced with the others on which McDona]d has made the
requisite showing. Under the circumstances present in this case at this time,
McDonald has made all of the showing required of it as to success on the
merits for the Board to grant the relief sought.

In response, we enter the following order. !l

ORDER

AND NOW, this 1st day of October, 1991, the Order of this Board dated

September 20, 1991 is affirmed.

ENVIRONMENTAL HEARING BOARD

é:%I%HAR% S.'%HMANN

Administrative Law Judge
Member

DATED: October 1, 1991

Heounsel for each party has asserted to this Boardmember that if his
client is unsuccessful in advancing its position on the issues discussed
above, it intends to seek an immediate appeal. Such assertions are not
addressed herein.

1633



cc:

med

Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:

Michael J. Heilman, Esq.

Western Region

For Appellant:
Carl A. Belin, Jr., Esq.

Clearfield, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREEFIVE

HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BO

TELECOPIER 717-783-4738

" CHEVRON U.S.A., INC. : o
v. :  EHB Docket No. 85-410-M

COMMONWEALTH OF PENNSYLVANIA

DEPARTHENT OF ENVIRONMENTAL RESOURCES Issued: October 2, 1991

OPINION AND ORDER
SUR
MOTION FOR CLARIFICATION AND/OR
RECONSIDERATION OF ORDER

' Roberi D. Myeré, Member

Synopsis _
The Board revises the Order issued as part of its Adjudication to

:'require DER.té act on Chevron's 1990 NPDES permit renewal application instead
of Chevron's 1985 NPDES pérmit. The Board further orders a supersedeas to
remain in effect. |
OPINION

On June 24, 1991 the Board.issued an Adjudication which, (1)
sustained in part and dismissed in part Chevron's appeal from an NPDES permit
issued in 1985, and (2) remanded the permit to DER for reissuance within 90
days in accordance with terms of the Adjudication. On July 15, 1991 DER filed
a Motion for Clarification and/or Reconsideration of Order to which Chevroh
filed a Résponse on August 5, 1991. In the meantime, the Board (with the
consent of legal counsel for both parties) entered an Order on July 23, 1991
granting reconsideration "sdlely for the purpose of tolling the appeal period"

to a]]dw the Board to consider the merits of DER's Motion.
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In its Motion DER poinfs out that the NPDES permit issued in 1985
carried an expiration date in September 1990. At DER's urging Chevron had
filed a renewal application on March 20, 1990 without prejudice to its appeal
of the 1985 permit. No action has been taken on this pérmit application.
Both parties agree that it makes more sense for DER to act on the renewal
app]icétion than to-reprocess the 1985 permit. We agree and will revise our
Order accordingly. |

DER also wants us to rule that our Adjudication aUtomatica]Iyﬁvqided
the October 29, 1985 Supersedeas which susbended the 1985 permit and directed
Chevron to adhere to its previous permit conditions. To do so would require
Chevron to comply with a permit (1985) we found to be defective and which DER
claims is no longer in force. Nothing but additional confusion would result
from such action. Accordingly, we will enter the fol]qwing: |

.. ORDER

1. DER's Motion for Clarification and/or Reconsideration of Order is
granted in part and denied in part. _

2. The Order attached to our Adjudication of June 24, 1991 is
revised to read as follows:

1. Chevron's appeal is sustained in part and dismissed in
part. |

2. Within 180 days after the date of this revised Order,

| DER shall issue a draft NPDES permit to Chevron based

upon Chevron's March 20, 1990 renewal application (as
supplemented) and in accordance with the principles set
forth in our Adjudication.

3. Until DER issues a final NPDES permit to Chevron on its

March 20, 1990 renewal application (as supplemented),
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Chevron shall continue to be governed by paragraph 4 of

the Supersedeas Order of October 29, 1985.

ENVIRONMENTAL HEARING BOARD

(o Jugpes

ROBERT D. MYERS 7
Administrative Law Judge
Member

TananceST F..W

TERRANCE J. FITZPATRICK
Administrative Law Judge
Member

“
JOSEPH N. MACK

{ Addministrative Law Judge
\
“flember

Board Chairman Maxine Woelfling and Board Member Richard S. Ehmann did not

participate.

DATED: October 2, 1991

cc: Bureau of Litigation
- Library: Brenda Houck

Harrisburg, PA
For the Commonweaith, DER:
Kenneth A. Gelburd, Esq.
Southeast Region
For the Appellant:
Philip Katauskas, Esq.
PEPPER, HAMILTON & SCHEETZ
Philadeiphia, PA

sb
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 . M. DIANE SMITH
717-787.3483 SECRETARY TO THE BOARD

TELECOPIER 717-783-4738

GREENBRIAR ASSOCIATES . e
V. . EHB Docket No. 90-004-MR

COMMONWEALTH OF PENNSYLVANIA : P
DEPARTMENT OF ENVIRONMENTAL RESOURCES  : Issued: October 2, 1991

OPINION AND ORDER
SUR
PETITION FOR ALLOWANCE TO APPEAL
COMPLIANCE ORDERS NUNC PRO TUNC

Robert D. Myers, Member
Synopsis

The Board denies a petition to appeal nunc pro tunc and quashes
appeals from Comp]iancelorders issued by DER to a surface coal miner. While
acknowiedging that "good cause” necessary to warrant nunc pro tunc appeals can
involve misleading information given by an agency official, the Board hoids
that the statements made to Appellant, even if true, were not legally
sufficient to justify his failure to appeal within the 30-day periods
following receipt of the Compliance Orders.

OPINION

Richard M. Heberling, trading and doing business as Greenbriar
Associates (Appellant), filed Notices of Appeal on January 4, 1990 seeking
review of Compliance Order (C.0.) 894143, issued by the Department of
Environmental Resources (DER) on September 20, 1989, and C.0. 894148AE, issued
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by DER on November 2, 1989. Both C.0.s relate to Appellant's operations at
the Kofsky & Sutow #1 surface coal mine in Beccaria Township, Clearfield
County.

Each Notice of Appeal averred, inter alia, that the "appeal is timely
or leave to file the same nunc pro tunc should be granted for the following
reasons...." In the absence of any motion to dismiss filed by DER, the Board
raised the timeliness question sua sponte, since the Board's jurisdiction
depends on it. A hearing was held in Harrisburg on February 5, 1991 before
Administrative Law Judge Robert D. Myers, a Member of the Board, for the sole
purpose of receiving evidence pertaining to the timeliness question. Both
parties were represented by legal counsel and presented evidence in support of
their legal positions. Although not required to do so, Appellant filed on
that same date a formal Petition for Allowance to Appeal Compliance Orders
Nunc Pro Tunc. Post-hearing briefs were filed by Appellant on March 13, 1991
and by DER on May 15, 1991.

Evidence developed at the hearing reveals that DER issued C.0. 894143
to Appellant on September 20, 1989. This C.0. charged Appellant with mining
beyond his permit boundaries (paragraph A) and with failing to revegetate
backfilled areas as soon as required (paragraph B). He was directed (with
respect to paragraph A) to cease mining immediately and, by October 20, 1989,
to submit an application for a permit covering the affected area. With
respect to paragraph B, he was ordered to begin revegetation by April 15, 1990
and to complete it by May 30, 1990. The C.0. contained DER's standard notice
informing Appellant of his right to appeal to this Board "within 30 days of
receipt of written notice of this action unless the appropriate statute

provides a different time period."
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~ Upon receipt of C.0. 894143, AppeT]ant sought to-set up a meeting

with Gary J. Byron, District Mining Manager of DER's Hawk Run office in
Clearfield County. There is some uncertainty about thevpurpose of this .
meeting. Appellant testified that, when a copy of the C.0. was handed to him
on September 20 -by DER's John P. Varner, Mine Inspector Supervisor for the
Hawk Run District, he was told that Byron wanted to see him. Byron's
recollection was that the meeting was scheduled to discuss complaints
Appé]]ant had voiced throughout the summer of 1989 concerning the DER
inspectors. When the meeting took place on October 17, 1989 both matters were
discussed. By that time, the 30-day appeal period had nearly run its course.

The results of the October 17 meeting are in dispute. Appellant
testified that the off-permit mining violation in paragraph A was generated by
conflicting boundary surveys that DER could not resolve and about which DER
had requested assistance on August 21, 1989 from the U.S. Department of the
Interior's Office of Surface Mining (OSM). Upon receipt of C.0. 894143,
Appellant retained Nicholas Sherokey, aSSurveyor,,and Lawrence P. Opalisky, a
profeéssional engineer, to survey Appellant's property and to amend the maps,
if necessary. According to Appellant, Byron told him at the‘October 17
meeting not to submit any maps until OSM had completed its work. Byron called
Timothy Grieneisen, a DER Compliiance Specialist, into the meeting and told him
to "put the matter on hold." Appellant interpreted this to mean that the
cdmp1iance date 1in paragraph A (October 20) was "abated, suspended." As a
result, he instructed Opalisky to suspend his work - testimony corroborated by
Opalisky. Similar instructions were not given to Sherokey because his work
had been completed.

Byron denies telling Appellant that the compliance date was waived.

He only agreed to withhold the civil penalty assessment until the boundary
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problem Qas resolved. He called Grieneisen into the meeting solely for this
purpose. ‘Grieneisen, whose job is the assessment of civil penalties,
corroborates Byron's testimony concerning the instructions given to him.

Byron maintains that the appeal period'was not discussed during the meeting.
Appellant concedes that Byron never told him that the appeal period would be -
waived. Nonetheless, he did not file an appeal at that time, according to his
testimony, because he believed the entire matter had been put on hold pending

0SM's resolution of the boundary dispute.l
On November 6, 1989 Appellant received C.0. 894148AE, dated November

2, citing him for failure to comp]y with paragréph A of C.0. 894143. This
C.0. also contained DER's standard appeal notice. According to Appellant's
-testimony, he was "shocked" to receive C.0. 894148AE because the matter "had
been placed on hold per the meeting of October 17th, 1989." He te]ephoned
Byron at his home that evening and was told that the C.0. had gone out without
Byron's knowledge. At a meeting at the Hawk Run office the following morning,
Byron told him that "when he returned to his desk...it would be vacated."
Appellant left under the impression that C.0. 894148AE "would have been

- vacated...within a half hour after I departed the building probably."

Byron acknowledges that C.0. 894148AE went out without his specific :
knowledge, but, once again, his testimony concerning the November 7 meeting is
different. He maintains that he handed to Appellant the results of an
independent examination of the off-permit mining violation by two other DER
inspectors who confirmed the eariier findings. He did not rescind C.0.

894148AE because of those findings, he says.

1 osM personnel worked for several days on Appellant's mine site beginning
November 14, 1989. The maps prepared by OSM and submitted to DER were made
available to Appellant in January 1990.
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Appellant prepared a letter to Byron on November 13, 1989 which he
hand-delivered the following day. This letter contains a recitation o% facts
that confirms some of Appeliant's testimony and some of Byron's testimoﬁ?.
Portions of the letter read as follows: -

On November 7, 1989, you advised that Compliance
Order No. 894148AE had gone out without your
knowledge and that you would see to it that it
was vacated that same day. To date I have not
received notification of the vacating of the

Order, however, assume that the delay is only

clerical.
&%k % .

With our mutual agreement of October 17,

1989, suspending the statute per Compliance Order

894143, 1 would ask that you notify me prior to

the reinstatement of the appeal period.
Appellant never received an oral or written response to this letter. Byron
testified that, although a response was prepared pointing out inaccuracies in
Appellant's letter, it was not sent because of the advice given by DER legal
'~ counsel.

~ Appellant filed no appeal from C.0. 894148AE within the 30-day appeal

period, according to his testimony, because he relied on Byron's statement
that the C.0. would be rescinded. Nonetheless, he authorized his own legal
counsel on December 2, 1989, to file appeals from both C.0.s. Two days: later,
on December 4, 1989, Appellant received Grieneisen's letter of November 30,
1989 informing him of a proposed civil penalty assessment based on C.0.
894148AE and inviting him to discuss the proposed assessment at a conference
on December 12. This conference subsequently was rescheduied for December 20
to follow immediately upon another conference concérning OSM's report. - The
evidence reveals that the permit boundary dispute was not resolved at that

conference; there is no evidence concerning the results of the civil penalty

conference.
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The appeals were filed on January 4, 1990, more than 30 days beyond
the dates of Appellant's receipt of the C.0.s. Since the Board's jurisdiction
depends on timely filing of appeals (25 Pa. Code §21.52(a)), we cannot proceed
with Appellant’s challenge to the C.0.s unless we can grant him permission to
appeal nunc pro tunc under the provisions of 25 Pa. Code §21.53 and the
decisions construing it. The "good cause” required to be shown to justify an
appeal nunc pro tunc includes, inter alia, the receipt of misleading
information from an agency official: Cadogan Township Board of Superviso}s V.
Commonwea Ith, Dept. of Environmental Resources, ______ Pa. Cmwith. ____ -, 549
A.2d 1363 (1988); Albert M. Comiy et al. v. DER, 1981 EHB 446.

Appellant relies on this line of cases to justify his untimely
filing. He maintains that Byron’'s putting the matter "on hold” at the October
17 meeting induced him to believe that C.0. 894143 had been "abated,
suspended.” He claims also that Byron’s representations at the November 7
meeting led him to believe that C.0. 894148AE had been "vacated.” Because of
Byron’s statements, Appellant withheld the filing of the appeals.

While we are willing to accept Appellant’s averments of what he
believed the situation to be, we are not ready to agree that his beliefs were
| justified. Even if we accept Appeilant’s version of what was said at the
October 17 meeting, we find justification only for the belief that the
paragraph A compliance date (October 20) had been suspended. Byron said
nothing about the appeal period; the subject was not even discussed.
Acéordingly, there was no legally sufficient basis for Appellant to allow the
30-day appeal period to expire without taking an appeal. The concluding
“paragraph of Appeilant’s November 13 letter to Byron (quoted supra), written
‘and delivered weeks after the appeal period had expired, cannot serve as a

bootstrap for after-the-fact justification.
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We have difficulty also in finding adequate ground for excusing the
late filing of an appeal from C.0. 894148AE. Even if, again, we accept
Appellant’s version of what transpired at his November 7 meeting with Byron,
the most we can conclude is that the C.O; would be vacated promptly. A week
later, when Appel]antvst111 had not received any evidence of this, he wrote to
remind Byron of the fact. He received no response, written or oral.
Apparently, by December 2 Appellant had concluded that C.0. 894148AE would not
be vacated, for on that date he authorized his legal counsel to file appeﬁ]s
from both C.0.s. Any remaining doubt in Appe]iant’s’mind had to vanish two
days later when he received the proposed civil pénalty assessment on C;O.
894148AE. The 30-day appeal period on this C.0. did not expire until December
6, four days after Appellant had authorized the appeals. No evidence has been
offered to explain why this time was allowed to expire without the filing of
an appeal or why it took nearly another 30 days (until January 4, 1990) to get
the appeals in to this Board.

We strongly disapprove of DER's decision not to respond to ‘
Appellant’s November 13, 1989 letter. While such conduct often is tolerated
when engaged»in by private,pafties, it is inexcusable when done de]iberate]y
by a governmental agency. DER’s failure to respond to the letter, although
reproachable, is not cdntro]]ing for two reasons. One is the evidence that
Appellant had ceased relying on it before the 30-day appeal period expired.
The other is the decision in (8K Coal Company v. Commonwealth, Dept. of ,
Environmental Resources, 112 Pa. Cmwlth. 505, 535 A.2d 745 (1988), whichlcasts
doubt on whether any reliance canvbevplaced on a non-response.

For the foregoing reasons, we conciude that Appellant has not shown
"good cause” to warrant our granting permission for him to file his appeals

nunc pro tunc.
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ORDER

AND NOW, this 2nd day of October, 1991, it is ordered as follows:

1. The Petition for Allowance to Appeal Compliance Orders Nunc Pro

Tunc, filed by Appellant, is denied.

2. The appeals are quashed.

ENVIRONMENTAL HEARING BOARD

Pngine Woetfing
MAXINE WOELFLING d
Administrative Law Judge

(oo Jugge

ROBERT D. MYERS 4

Administrative Law Judge
Member

Tamanca ST Fii

TERRANCE J. FITZPATRICK
Administrative Law Judge
Member
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“RICHARD S. EHMANN
Administrative Law Judge

-Member o
A/igggﬁyazh e Clnad
PH N. MACK
/ Administrative Law Judge
“-Hember

DATED: October 2, 1991

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA

~ For the Commonwealth, DER:

Marc A. Roda, Esq.
Central Region
For Appellant: ,
John Sughrue, Esq.
Clearfield, PA

sb :

1646



COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
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PARADISE TOWNSHIP CITIZENS EHB Docket No. 91-152-W

COMMITTEE, INC., et al.

V.
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and
PARADISE TOWNSHIP, Permittee

Issued: October 2, 1991

e 86 00 oo oo oo oo

OPINION AND ORDER SUR
MOTION TO QUASH

By Maxine Woelfling, Chairman
_Synopsis

_ A motion to quash an appeal as untimely filed is dénied where crucial
facts relevant to the disposition of the motion are not presented by the
moving party. It is impossible for the Board to ascertain whether the period
for the third party appellants to file their appeal runs from the date fhey
received actual notice of the action in question where it cannot be
established whether the Department of Environmental Resources (Department)

published notice of its action in the Pennsylvania Bulletin. Similarly, the

appeal cannot be dismissed on the basis of the appellant-citizens group's
participation in a prior related proceeding where the name and address of the
citizens group in the prior related proceeding are different than the name and

address of the appellant-citizens group in the present appeal.
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OPINION

This matter was initiated with the April 18, 1991, filing of a notice
of appeal by the Paradise Township Citiiens Cdmmittee, Incﬁrporated, Reynold
Schenke, and Garland and OrabHoover (collectively, Appellants) seeking the
Board's reviéw of the Department's April 15, 1987, approval of a 1974 Sewerage
Feasibility Study és the official sewage facilities plan for Paradise
Township; Lancaster County, as well as a revision to the official p]anito
incorporate a sewage treatment plant on Pequea Creek‘(co]1ective1y, fofcia]
plan). Appellants allege numerous deficiencies in its preparatfon; review and
approval by the Department.

A motion to quash the appeal for lack of jurisdiction was filed by
Paradise Township (Township) on June 18, 1991. 1In essence, the Township
contends that the appeal is untimely, since Appellants had notice of ‘the
Department's action on at least three occasions between 1987 and 1990. To
Support this assertion, the Township}points to, inter alia, the Paradise
Township Citizens Committee's inclusion of the Department‘s approval ‘letter
and the plan revision as potential exhibits in the hearing on the merits in

Bbbbi Fuller et al. v. DER and Pargdise Township Sewer Authority, EHB Docket

No. 89-142-W.1 The Township also contends that the appeal should be quashed
on the grounds of laches in that the Appellants waited four yéars to file this
| appeal while the Township expended over a half-million dollars to install the
collection lines which would convey sewage to the disputed treatment plant.
The Department joined in the Township's motion to quash by letter

" dated July 8, 1991.

1 The adjudication of that appeal is published at 1990 EHB 1726; the
Commonwealth Court is reviewing the adjudication at No. 157 C.D. 1991.
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Appe]]anfs responded to the motion to quash on July 8, 1991, by
filing a memorandum. The memorandum did not address the Township's assertions
that Appellants had notice of the Department's action as much as four years
before fhe filing of the appeal, but rather justified the 1991 filing on the
basis of information concerning the Lancaster County Planning Commission's
position regard1ng the p]an revision purported]y discovered in April, 1991.
1In the alternative, Appellants requested the Board to allow their appeal nunc
pro tunc on the grounds that thé ToWnship had'deceived thé Department with
regard to the Lancaster‘County Planning Commission's position regarding the
plan revision.2

The Township thereafter filed a motion to strike Appellants'’
memorandum, which motion the Board treéted as a reply to Appellants' response.
The Township alleged that Appellants' response was not in conformance with the
Board's rules of practice and procedure or the Rules of Civil Procedure, that
féctua] allegations were unverified, and that the memorandum contained
scandalous and impertinent matter.

The Board has no jurisdiction over appeals which are not timely

filed, Joseph Rostosky v. Comm., Dept. of Environmental Resources, 26 Pa.

2'0n July 22, 1991, Appellants filed a motion to expedite the Board's
decision on the motion to quash in light of the federal Department of Housing
and Urban Development's intent to release construction moneys to the Township.
The motion was not opposed by the Township, and was granted in part by order
dated August 1, 1991. (That order erroneous]y refers to the "Appellants'
motion to. quash" rather than "Appellants' motion to expedite.") Appellants’
motion to expedite requested that the Board render its decision within 30 days
of the date of filing of the motion, or by August 21, 1991. The Board's order
explained that although it would expedite the decision, it could not assure
that the decision would be issued by August 21, 1991, in Tight of the
necessity for concurrence of a maJor1ty of Board Members in any order granting
the Township's motion. ‘

While the Board is cognizant of the importance to both parties of a swift

decision on this motion, its task in reaching such a decision was complicated
by the deficiencies in the parties' filings which are addressed herein.
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Cmwlith. 478, 364 A.2d 761 (1976). In the case of a third party appeal of a
Department action, as is the case here, the appeal must be filed with the
Board within 30 days after notice of the action has been published in the

Pennsylvania Bulletin by the Department, Lower A]]en Citizens Action Grq;gL

Inc.rv. Department of Enyironmenta] Resources, 119 Pa. me]th 236 538 A 2d

130 (1988), aff'd on reconsideration, __ Pa. Cnwlth. _, 546 A.2d 1330
(1988). Where the Department has not published notiee of its act1on in the

Pennsylvania Bulletin, the appeal peried for a thipd party will run from the

date it has received actual notice of the Department's aCtion, New Hanover

Township et al. v. Department of Environmental Resources and New Hanover

Corporation, EHB Docket No. 88-119-W (Opinion issued July 30, 1991) Thus,
the critical facts here are whether not1ce of the Department s approva] of the

off1c1a1 plan was published in the Pennsv]van1a Bu]]et1n and when the |

. individual appe]]ants and the Paradise Townsh1p Citizens Comm1ttee
Incorporated rece1ved notice of the p]an approval. Unfortunate]y, we cannot
make these determinations, for the Townsh1p S mot1on is pred1cated most]y on
assumptions and suppos1t1qns rather than on proper]y supported factua]
allegations, and Appellants comp]ete1y~1gnore the Jur1sd1ct1ona1 issue in

their memorandum of law, preferring to arguektheir case on the merits.

~As to the issue of publication in the Pennsylvania Bulletin, the

- Township provided a copy of the notice from the Pennsylvania Bulletin (17

Pa.B. 1032 (March 7, 1987)) indicating that the Department had received the
Township's request for approval of the plan (Exhibit C, Motion to.Quash) and a
~copy of the Department's letter approving the official plan (Exhibit D). The
only other reference in the Township's motion to this issue is in Paragraph 24
of the Township's motion to quash, which alleges that Appellants are "estopped

- from asserting the Department's alleged failure to publish the approval in the
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Pennsylvania Bulletin as grounds for claiming a failure of notice." The

‘notice of appeal filed by the Appe]Tants states that "As far as Appellants
know, there never has been any official notice by the Department of
Environmental Resources of this action.” We cannot conclude, based on these
allegations and exhibits, that notice of the Department's action was not

published in the'Pennsvlvania'Bgl]etin.3

The Township has also fashioned its notice arguments around notice

allegedly received by the appellants in Bobbi Fuller. But, it is impossible

to determine whether the Paradise Townshivaitizens Committee, Incorporated,
an appellant herein, and the Paradise Township Citizens Association, an

appellant in Bobbi Fuller, are one and the same organization.? The former

has a mailing address of Box 272, Paradise, PA 17562,5 while the latter had

a mailing address of 3809 Lincoln Highway East, Paradise, PA 17562.% This
uncertainty is compounded by the Paradise Township Citizens Association being
referred to as the "Concerned Citizens Group" and the "Paradise Township

Concerned Citizens Committee" in the hearing on the merits in Bobbi Fuller.”

Given these inconsistencies, and, without further factual support in the
Township's motion, we cannot conclude that the Paradise Township Citizens

Committee, Incorporated and the Paradise Township Citizens Association are one

3 An affidavit from the Department official who approved the plan revision
‘would have resolved this issue.

4 Appellants, in their zeal to argue the substantive merits of their
appeal, do not address this issue.

5 Notice of Appeal, EHB Docket No. 91-152-W.
6 Finding of Fact No. 1 at 1990 EHB 1733-1734.
7 see N.T. 129, 156-157 at Docket No. 89-142-W, of which the Board takes

official notice. 1 Pa. Code §35.273 and Abbruzzese v. Com., Bd. of Probation
and Parole, 105 Pa. Cmwith. 415, 524 A.2d 1049 (1987).
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and the same and, therefore, reach a determination that Appellants had notice
of the Department's approval of the Township's official plan at the very least
on June 11-12, 1990, the dates of the hearing on the merits in Bobbi Fuller,
wherein the official plan was proffered as an exhibit by the Paradise Township
Citizens Association.

Since we must view this motion in the light most favorable to the

non-moving party, Eagle Crest Development, Ltd. v. DER, EHB Docket No.
90-074-F (Opinion issued February 21, 1991), and since we cannot grant a

motion to dismiss where the factual allegations are not properly supported,

William Fiore v. DER, 1990 EHB 1628, we have no choice but to deny the
Township's motion.g In light of the denial of the motion, it is unnecessary
to dispose of Appellants' petition for allowance of appeal nunc pro tunc.
ORDER |
AND NOW, this 2nd day of October, 1991, it is ordered that:
1) The motion to dismjss of Paradise Township is denied;
2) On or before October 14, 1991, the Department of Environmental
Resources shall file an affidavit addressing the issue of whether
notice of its approval of Paradise Township's official plan was

‘published in the Pennsylvania Bulletin;

8 The Township has not sought to dismiss the appeals of Messrs. Schenke
and Hoover, the individual appellants herein. The Board, sua sponte, raises
the issue of whether it has jurisdiction over their appeals and will direct
the parties to address this issue in the order accompanying this opinion. The
participation of Messrs. Schenke and Hoover in the hearing on the merits in
Bobbi Fuiler led to the raising of this issue by the Board. In addition, that
participation, as well as the testimony in Bobbi Fuller that Ora Hoover was
secretary of the Paradise Township Citizens Association (N.T. 159), may bear
upon whether the Paradise Township Citizens Committee received actual notice
of the Department's approval of the Township's official plan. The parties
will be directed to brief this issue in the accompanying order.
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DATED:

3) A rule is issued upon Messrs. Reynold Schenke and Garland
Hoover to show cause why their appeal should not be dismissed for
lack of jurisdiction because of untimely filing in light of their

testimony in Bobbi Fuller, supra. In responding, Messrs. Schenke and

Hoover are specifically directed to address jurisdictional issues and
not the substantive merits of their appeal. Fai1ure to do so may
lead to the imposition of sanctions under 25 Pa. Code §21}124. The
rule is returnable, in writing, to the offices of'fhe Board, on or
before October 31, 1991.

4) On or before November 15, 1991, the parties sha11 submit a
memorandum of law on the issue of whether notice of the Department’s
approval of the Township’s official plan may be imputed to the
Paradise Township Citizens Committee, Incorporated by virtue of the

testimony in Bobbi Fuller, supra, of Reynold Schenke and Garland

Hoover regarding the official plan and by the testimony of Garland
Hoover that his wife Ora was secretary of the Paradise Township

Citizens Association.

ENVIRONMENTAL HEARING BOARD

Administrative Law Judge
Chairman

October 2, 1991

cc: See following page.
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EHB Docket No. 91-152-W

cc:

b1

Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Justina M. Wasicek, Esq.
Central Region

For Appellants:

John E. Childe, Jr., Esq.

Humme Istown, PA
For Permittee:
Jan P. Paden, Esq.
RHOADS & SINON
Harrisburg, PA

and
Frank P. Mincarelli, Esq.
BLAKINGER, BYLER & THOMAS
Lancaster, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMITH
" 717-787-3483 ' SECRETARY TO THE BOA

TELECOPIER 717-783-4738

KEYSTONE COAL MINING CORPORATION .
v. :  EHB Docket No. 90-179-F
COMMONWEALTH OF PENNSYLVANIA :

DEPARTHMENT OF ENVIRONMENTAL RESOURCES. : Issued: October 10, 1991

OPINION AND ORDER SUR
MOTION TO COMPEL

By Terrance J. Fitzpatrick, Member

Synopsis
A Motion to Compel filed by the Department of Environmental Resources

is granted in part and dismissed in part. Interrogatories requesting
identification of an expert witness's opinions and factual support for those
opinions are not sufficiently answered by a response that the expert is
conducting an investigation. An expert's testimony may be restricted at
hearing for failure to adequately respond to interrogatories regarding expert
witnesses under Pa. R.C.P. 4003.5(c). Where a motion to compel is partly
based on the fact that no response at all has been supplied by the requested
party, and the party responds to the discovery after the motion is filed, that
part of the motion to compel is moot.
OPINION

This case involves an appeal brought by Keystone Coal Mining

Corporation (Keystone) objecting to certain terms and conditions the

Department of Environmental Resources (DER) imposed in Keystone's Coal Mining
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Activity Permit 32841312, issued on April 3, 1990.

This Opinion and Order addresses DER's motion to compel answers to
its discovery requests. The following background details the dispute. On
Jﬁne 25, 1990, DER served its first set of interrogatories and requests for
production of documents (First Discovery Request) on Keystone. Keystone
responded on November'S, 1990, identifying Mr. Larry Simmons as an expeft who
will testify concerning Keystone's objections to the efffuént discharge
lTimitations in the appealed pefmit. Instead of identifying Mr. Simmons'
opinions and any factual basis for those opinions, as DER requested,
Keystone's response simply states that Mr. Simmons is conducting an
investigation. DER states that it.has not received the results of Simmons'
investigation or any synopsis of his opinions and facts as of the date of
DER's motion. On November 20 and 29, 1990, DER served its second and third
sets of Interrogatories and Requests for Production of Documents (Second and
Third Discovery Requests) on Keystone. As of the date of its motion, DER had
not received responses to those discovery requests.

- In its motion, DER avers that Keystone's response to the First
Discovery Request is incomplete and inadequate regarding the testimony of
Mr. Simmons. As for the Second and Third Discovery Requests, DER avers that
answers were due on December 20 and 29, 1990 respectively under Pa.”R.C.P.
4006. DER argues that Keystone's failure to fully answer its discovery
requests has prejudiced DER in preparing its pre-hearing memorandum.l On
these grounds, DER requests the Board to compel Keystone to respond fully and

adequately to its discovery requests or to impose sanctions pursuant to 25 Pa.

1 Upon consideration of DER's Motion for Extension of Time filed on
January 30, 1991, the Board suspended the deadline for filing DER's
pre-hearing memorandum until further order. ,
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Code §21.124.

On January 30, 1991, Keystone responded to the motion to compel,
'Statihg first that, while Keystone had expected its expert would have
conducted studies and investigations to support Keystone’s contentions in this
‘appeal, he has not yet done so, and the information DER requests in that
regard simply is hot available. Second, Keystone states that responses to the
Second and Third Discovery Requests were to be mailed to DER on January 31,
'1991. Keystone claims that its delay in responding to DER’s discovery
requests-has not prejudiced DER in preparing its pre-hearing memorandum
because DER has already prepared pre-hearing memoranda in other appeals in
which the same issues have been raised as are in the instant appeal. Keystone
concludes by arguing that sanctions are not appropriate where it will comply
by January 31, 1991, with DER’s Second and Third Discovery Requests.

As to DER’s request for full answers to its interrogatories regarding
Mr. Simmons’ Testimony, we find Keystqne's response insufficient and we will
compel full answers of Keystone. DER's interrogatories are in accord with Pa.
R.C.P. 4003.5(a). That rule entitles a party to request of its opponent
identification of experts to testify at trial and the substance of the facts
and opinions, along with a summary of the grounds for each opinion, to which
the expert is expected to testify. Keystone has offered no explanation as to
why, after six months time its expert witness has nothing to show regarding
his testimony on the issue of effluent levels. We will not now allow Keystone
an indefinite time to accumulate factual support for its case, while leaving
its opposihg counsel in the dark - potentially up to the date of the hearing.
The Board has held that, before commencing a hearing where issues raised in
the notice of appeal are to be supported by scientific fact and opinion, all

parties are entitled to equal footing with respect to expert testimony. Any
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attempt to thwart opposing parties’ efforts to establish the basis and
parameterévof expert opinions may be nullified by requiring full and complete

answers to discovery. Philadelphia Electric Company, et al. v. DER, 1990 EHB

1028, 1029 [citing Pa. R.C.P. 4003.5(a)(2)]. Furthermore, failure to comply
with such an order may result in limiting the scope of the expert testimony to
the information suppfied in discovery, where the appropriate discovery
requests have been made. Pa. R.C.P. 4003.5(c) and Comments (3) and (6). We,
therefore, will réquire that Keystone supplement its responses to DER's first
set of interrogatories with all opinions to which Mr. Simmons will testify,
and any factual information used to support those opinions.

As to DER’s request for an order compelling answers to its Second and
Third Discovery Requests, the record shows that Keystone supplied those

responses on February 4, 1991, Therefore, this issue is moot.
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ORDER
AND NOW, this 10th day of October 1991, it is ordered that the

Department of Environmental Resources’ Motion to Compel is granted in part and
denied in part, as follows:

1) Keystone Coal Mining Corporation must provide full and
complete information in response to the Commonwealth’s First Set of
-Interrogatories and Request for Production of Documents, regarding
the testimony of Mr. Larry Simmons, on or before November 12, 1991;

2) Failure to comply with the above may result in sanctions,
including the limitation of prohibition of Mr. Simmons’ testimony at
hearing;

3) The Commonwealth shall file its pre-hearing memorandum on or
before November 25, 1991;

4) The Commonwealth’s request to compel answers to 1ts Second
and Third Sets of Interrogatories and Requests for Production of
Documents is dismissed as moot.

- ENVIRONMENTAL HEARING BOARD

Tovance T Figpetid
TERRANCE J.  FITZPATRICK -
Administrative Law Judge

Member

DATED: October 10, 1991

cc:

jm

Bureau of Litigation =
Library, Brenda Houck
For the Commonwealth, DER:
Theresa Grencik, Esq.
L. Jane Charlton, Esq.
Western Region

For Appellant:

Henry Ingram, Esq.
Stanley R. Geary, Esq.
BUCHANAN & INGERSOLL
Pittsburgh, PA
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ENVIRONMENTAL HEARING BOARD -
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SOLOMON RUN COMMUNITY ACTION COMMITTEE |
v. | :  EHB Docket No. 90-483-E

COMMONHEALTH OF PENNSYLVANIA ’ ;
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and :

RICHLAND TOWNSHIP SUPERVISORS, Permittee : Issued: October 11, 1991

OPINION AND ORDER
SUR SOLOMON RUN COMMUNITY ACTION COMMITTEE’S

REQUEST TO REOPEN THE RECORD

By: Richard S. Ehmann, Member
Synopsis

Where a party seeks to reopen the record in an appeal after resting
its case, it must make the showing set forth in 1 Pa. Code §35.231 or have its
request to reopen denied. The requirement applies both to parties who are
represented by counsel and those which appear pro se such as Solomon Run
Community Action Committee ("SRCAC").

SRCAC’s request that the Board reconsider its order refusing to
accept written testimony on SRCAC’s behalf after the close of the hearing
record, absent the filing by SRCAC of a Petition To Reopen The Record, is
denied. SRCAC’s request to reconsider this interlocutory order does not show
the existence of any exceptional circumstances which would warrant

reconsideration of the order.
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OPINION

On April 30, 1991 and May 1, 1991 this Board held hearings on the
merits of the instant appeal. In this appeal SCRAC elected to proceed pro se,
contrary to the advice and recommendation of this Board. (T-6)1 Partway
through the proceeding on the morning of May 1, 1991 the transcript of the
hearing reveals the following exchange between the Boardmember taking the
evidence and Larry Mummert, a member of the Solomon Run Community Action
Committee.

[Judge Ehmann:] A1l right. . Now, do you have anything else

by way of the case on behalf of the Solomon Run Citizen

Action Committee?

Mr. Mummert: No, we close.

Judge Ehmann: You’ve rested your case.
(T-276)

" Thereafter Richland Township Supervisors ("Richland") made a Motion
to Dismiss fhe appeal and DER joined therein. The Motion was not granted. As
a result, Richland proceeded and presented its evidence. Thereafter also on
May'i, 1991 at the hearing, the fo]]owihg exchange occurred between the Board,
counsel for Richland, counsel for DER and SRCAC’s representative as reflected
by the transcript.

‘Mr. Kiniry: The Township rests.

Judge Ehmann: Ms. Grencik, I assume since you didn’t
actually submit a Prehearing Memoranda or formally adopt
the Prehearing Memoranda that Mr. Kiniry submitted, that

you have nothing further?

Ms. Grencik: That’s correct.

- lpeferences such as "T " pefer to citations to the transcript of the
aforesaid hearings.
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Judge Ehmann: Mr. Mummert, do you have anything further?

Mr. Mummert: No, we rest our case.

Judge Ehmann: A1l right.
(T-444)
Thereafter, transcripts of the hearings having been received from the court
réporter, we issued our Order of July 15, 1991 directing the parties to file
their Post-Hearing Briefs.?2 |

On August 14, 1991, SRCAC sent this Board a one page document
captioned "Testimony by Larry E. Mummert" which is a notarized written
statement signed by Mr. Mummert setting forth a series of facts allegedly
relevant to the contentions raised by SRCAC in this appeal. Since the
record was closed we treated it as a request to subp]ement or reopen. By
letter of August 23, 1991, we acknowledged receipt of SRCAC’s letter and in
accordance with our practice advised the other parties of the deadline for any
responses thereto. By Tetter of September 3, 1991 counsel for DER responded
to thevsubmission on behalf of SRCAC, opposing Board acceptance of same. As a
result we issued our Order of September 4, 1991 which stated that the:
evidentiary record in this appeal was closed prior to receipt of SRCAC's
submission and that SRCAC had failed to secure leave to reopen the record to
insert this evidence. This Order further directed that if SRCAC wished the

Board to consider this document it would have to file-a Petition demonstrating

that SRCAC’s request meets the tests for doing so.

20n September 6, 1991, SRCAC filed its Post-Hearing Brief with this Board.
The Post-Hearing Briefs of Richland and DER were received on September 27,
1991 and October 1, 1991. In accordance with our prior order we are now
within the time period for the filing of any Reply thereto on SRCAC’s behalf.
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~ On September 17, 1991, the Board received a letter from SRCAC dated
September 10, 1991 and signed by Mr. Mummert saying "I would Tike to petition
the court‘to reconsider the order of September 4, 1991 returning my
testimony." The letter goes on to say SRCAC assumed it would be allowed to do
submit such written testimony when it filed its Post-Hearing Brief or it would
have offered it at the merits hearing.

Again, we advised opposfng counsel, by letter, of their deadline for
response and again DER’s counsel responded by letter opposing this request for
the reasons set forth in its prior Tetter.3 As DER failed to file a formal
response to this letter as it should have, we will address SRCAC’s letter
without regard for the comments in DER’s letter.

Réopening of the record before us is governed by 1 Pa. Code §35.231.
We have held previously that to reopen the record the Petitioner must show:

“"a. circumstances have changed or new evidence is

.available;

b. petitioner could not, with due diligence, have

.presented the evidence at the hearing; and

"c. ‘the evidence is such as would 1ikely compel a different

. result in this case.
Lower Providence Township v. DER, 1986 EHB 391; McDonald Land & Mining

Company, Inc. et al. v. DER, EHB Docket No. 89-096-MJ (Opinion issued July 29,

1991).
SRCAC meets nbhe of these tests. It could have put Mr. Mummert on
the stand to testify at the hearing since he was present at the hearing on

both days on which the hearings were conducted. According to its August 14,

3DER’ s objections, some of which appear to have merit, include: the
Board’s rules of procedure do not allow this procedure; SRCAC did not petition
to reopen the record, SRCAC did not offer to make Mr. Mummert available for
cross examination as required by 25 Pa. Code §21.107 nor did SRCAC comply
with §21.107 as to the proposed written testimony; Mr. Mummert was not sworn
in as a witness and he did not testify at that hearing.

1663



1991 submission SRCAC did not do so because it assumed it could submit this
testimony in the fashion now squght. .Nothing in the record supports this
assertion or suggests any attempt by SRCAC to confirm this assumption at the
hearing. Further, this_evidence is not new and the September 10, 1991 letter
from SRCAC so stated. It provided in part:

My testimony is not new or damaging to the other side but
only supports testimony already given.

Moreover, there is no allegation by SRCAC that this evidence is such as would
1ikely compel a different result in the case or that there are changed
circumstances.

A1l that is alleged by SRCAC is that as a pro se it was confused as
to procedure for presenting its case. Almost from the inception of this
appeal the Board has repeatedly advised SRCAC to retain counsel to represent
jt, but SRCAC elected not to take this advice. The burden of SRCAC’s election
cannot now be cast upon the shoulders of Richland, DER or the Boafd but must

be borne by SRCAC. FEern E. Smith v. DER, EHB Docket No. 90-443-MR (Opinion

issued June 25, 1991) Accordingly, the tests under 1 Pa. Code §35.231 are not
met and we cannot grant SRCAC’s request. |

Insofar as SRCAC wrote to us by letter dated September 10, 1991
seeking reconsideration of our order returning this written testimony to SRCAC
and directing SRCAC to petition to reopen the record if it wants the Board to
consider this affidavit, this letter does not change the conclusion that we
cannot consider this written evidence at this time. The Board Order dated
September 4, 1991 only directed SRCAC to comply with the procedures for
reopening and SRCAC has failed to do that.

Even if we were to construe SRCAC’s letter of September 10, 1991 as a
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Petition For Reconsideration this does not change the result. A long line of

Board decisions, the most recent of which are George Skip Dunlap v. DER, EHB

Docket No. 89-135-F (Opinion issued September 17, 1991) and C & K Coal Company
v. DER, EHB Docket No. 91-138-E (Opinion issued October 1, 1991) hold that
reconsideration of interlocutory orders is only granted in exceptional
circumstances.

Such circumstances do not exist here. SRCAC appearing pro se and
being unfamiliar with established procedure in these hearings made an
incorrect assumption it now wishes to correct. Our rules of procedure and the
opinions interpreting same are not hidden but are widely disseminated and
available. SRCAC has poihted to nothing in the transcript suggesting any
party or this Board misled SRCAC in£o making its faulty assumption. Finally,
it was SRCAC that elected to represent itself and to forgo use of counsel to
guide it in presentation of its case. In light of these circumstances nothing
exceptional has been pointed out to this Board by SRCAC as having
occurred which warrants reconsideration of this interlocutory order.

Accordingly, we enter the following Order.
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ORDER
AND NOW, this 11th day of October, 1991, it is ordered thét SRCAC’s
request that this Board reopen the record in this appeal to allow it to submit
written testimony of Larry Mummert is denied, as is its request that this

Board reconsider its Order of September 4, 1991.

. ENVIRONMENTAL HEARING BOARD

Aﬁ: %ICHARD S. E%MANN'

Administrative Law Judge
Member

DATED: October 11, 1991

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Theresa Grencik, Esq.
Western Region
For Appellant:
Larry Mummert
Solomon Run Community Action
Committee
Johnstown, PA
For Permittee:
Patrick T. Kiniry, Esq.
Johnstown, PA

med
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ENVIRONMENTAL HEARING BOARD
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SUITES THREE-FIVE '
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717-787-3483 SECRETARY TO THE BOAFR
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GORDON AND JANET BACK
EHB Docket No. 87-177-W .

V.
COMMONWEALTH OF PENNSYLVANIA :
DEPARTHENT OF ENVIRONMENTAL RESOURCES  : Issued: October 15, 1991

ADJUDICATION
By Maxine WOélf1ing, Chairman '
Synopsis |
” An apﬁea] of an order issued pursuant to the Clean Streams Law, the
Acf of‘June 22, 1937,}P.L. 1987,.a$ amended, 35 P.S. §691.1 et seq. (the Clean
Streams Law) is sustained in part and dismissed in'part. ' The Department of
Environmental Resources’ (Department) issuance of the order to the appellants
waébhot an abuse of discretion where the Department established by a
prepohdefance of circumstantial évidence that oil pollution in a stream
resU]téd from a condition on appellants’ property. But, remedial measures in
the order were an abuse of discretion where they were, by the Department’s own
admission, unnecessary because of circumstances occurring since the issuance
of the order.
| INTRODUCTION

This matter was initiated with the April 28, 1987, filing of a notice
- of appea]vby Gordon and Janet Back (the Backs) seeking review of a March 31,
1987, order from the Department of Environmental Resources (Department). The

order, issued pursuant to the Clean Streams Law and §1917-A of the
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Administrative Code, the Act of April 9, 1929, P.L. 177, as amended, 71 P.S.
§510-17 (Administrative Code), a]legéd”that the Backs allowed the discharge of
industrial waste into Commonwea1th waters without a permit and caused
pollution of Commonwealth waters when they permitted the discharge of fuel oil
from their property. The Department further contended that such discharge by
the Backs constituted a public nuisance at common law and under §§307 and 401
“of the Clean Streams Law, 35 P.S. §§691.307 and 691.401. | |
In response to a request from the Backs, a view of the premises was
conducted on October 14, 1988. Subsequently, the parties engaged in prolonged
and unsuccessful settlement negotiations. The Backs filed a motion to limit
issues on November 24, 1989, seeking to have the Board direct the Department
to withdraw the order as moot in Tight of the resh]ts of sampling Beatty Run.
By order dated November 30, 1989, the Board granted the motion with regard to
Paragraph A(1) of the Department’s order; that portion of the order required
the Backs to place containment booms and absorbent material in Beatty Run to
absorb any fuel 0il.l
The parties raised a number of issues in their post-hearing briefs.

The Department argued, inter élia, that the Backs had the burden of proof
under 25 Pa. Code §21.101(d), that it properly ordered the Backs to abaté the
0il contamination, and that the abatement measures ordered by the Department
were reasonable. The Backs, meanwhile, contended thaf the Department had the
burden of proof to establish that any contamination in Beatty Run resulted

from a source on the Backs’ property and that the Department’s order was

1 Both parties interpreted the order as dealing only with issues relating
to the remedial measures dictated by the Department and, at the hearing on the
merits, presented evidence relating to the Backs’ Tiability for the
contamination in Beatty Run. We will proceed to adjudicate this matter in
accordance with the parties’ interpretation.
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unreasonable, arbitrary, capricious, and an oppressive imposition of the
police power.
After a full and complete review of the record, we make the following
findings of fact.
| FINDINGS OF FACT

1. Appellants are Gordon and Janet Back, individuals who, at the
time of the issuance of the order in question, owned a residence at 17
Berkshire Drive, Nether Providence Township, Delaware County. (N.T. 265, 266,
283)2 |

2. Appellee Department is the agency charged with the duty to
administer and enforce the provisions of the Clean Streams Law, the rules and
regulations promulgated thereunder, and §1917-A of the Administrative Code.

3. A stream known as Beatty Run is located behind the homes on
Berkshire Drive. (N.T. 10, 62)

4. The Backs bought their prdperty on Berkshire Drive in June of
1986. (N.T. 265)

5. An above-ground, home heating oil storage tank was located on
the Backs’ premises, approximately 14 feet from Beatty Run. (N.T. 11, 12, 15,
51, 67) | |

6. In June, 1986, shortly after the Backs bought the house, a
painter told Gordon Back that the tank fitting looked like it could leak.
(N.T. 269) |

7. Gordon Back saw an accumulation of oil on the elbow of the Tine

going into the house, but saw no indication of leakage from the elbow onto the

2 References to the transcript of the hearing on the merits are denoted by
"N.T. __." The Department’s exhibits are referred to as "Ex.C-.”"
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earth below. He tightened the fitting, checked it on several occasions, and
never saw it leak. (N.T. 269, 270) v o

| 8. On August 8, 1986, Gary J. Cummings (Cummings), Manager of(the
Township of Nether Providence, received a complaint that contamination existed
behind the houses on Berkshire Drive; when Cummings went to investigate, he
smelled a petroleum odor and saw discolored water behind the properties at 15,
17, 19, and 21 Berkshire Drive. (N.T. 10; Ex. C-2) | ,

9. Cummings had difficulty recalling the location and flow of the

alleged contamination. (N.T. 34-35)

10. On August 8, 1986, Cummings observed continuous, but very slow,
dripping of what appeared to be fuel oil from the fuel 0il1 line of the Backs'
oil tank. (N.T. 11-12)

11. Ruth Plant, a water quality specialist for the Department, also
inspected the area on August 8, 1986, after receiving a complaint from the ‘
residents of 15 Berkshire Drive. (N.T. 45, 46)

12. On August 8, 1986, Plant detected a petroleum smeil from the
stream and saw discolored water 30 feet upstream of 15 Berkshire Drive, the
Applegate residence, which is adjacent to the Backs’ residence. (N.T. 45)

13. Plant noticed that the discoloration seemed to start 20 feet
downstream of a storm sewer outlet, over 130 feet upstream from the Backs’
property line. (N.T. 100-103)

14. In her log for August 8, 1986, Plant stated that because of a
dark residual at the storm sewer inlef, she believed the discoloration and
smell were caused by dumping into the storm sewer. (N.T. 48, 103, 104)

15. On August 12, 1986, Cummings wrote to the Backs, informing them

of their neighbors’ complaints of a foreign substance in Beatty Run, the
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petroleum odor, and the leak Cummings saw coming from the fuel tank on August
8, 1986. (N.T. 14; Ex. C-1)

16. The Backs first learned of the contamination in Beatty Run on or
about August 14, 1986, when Gordon Back received Cummings’ letter of August
12, 1986: (N.T. 266-268)

17. In response to Cummings’ letter, Gordon Back replaced the fuel
Tine fitting which Cummings said he saw leaking. (N.T. 15, 28, 29, 270)

18. None of the Backs were at their Berkshire Drive residence during
the two weeks before August 14, 1986. (N.T. 268, 283-284)

19. Cummings and Plant visited the stream together on August 19,
1986. (N.T. 50)

20. Plant did not see any leaking when she inspected the outdoor
téhk on August 19, 1986, nor did she notice any other particulars which would
lead her to believe that the Backs’ tank was the source of the malodor or the
discoloration in Beatty Run. (N.T. 51, 114, 115)

21. Other than the fuel oil tank, which Plant noticed, but did not
inshect on August 8, 1986, Plant’'s observations on August 19, 1986, were
virtually the same as those she made on August 8, 1986. (N.T. 51)

22. On August 19, 1986, Plant took a water sample behind the
Appiegate residénce,'upstream from the Backs, because there was more
discoloration behind the Applegate residence and that area provided her with
"the best representative sample. (N.T. 117-119)

23. Ultraviolet analysis of the sample, performed by the Department’s
Bureau of Laboratories, detected the presence of a weathered petroleum

product, possibly oil. (N.T. 170; Ex. C-3)
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24. Plant returned to the site on August 27, 1986, and examined the
Backs' premises, including the fuel oil tank, the basement, the furnace, |
closets in the residence, and the fuel line. (N.T. 55, 287, 288) |

25. Plant did not remember whether, on August 27, 1986, the
discoloration started at the same point in the stream where it seemed to
originate on August.8 and 19, 1986. (N.T. 55-56)

26. As on August 19, 1986, Plant, on August 27, 1986, took the water
sample behind the Applegate residence because she felt that area provfded'her
with the most representative sample of the discoloration. (N.T. 120-122)

27. The streambed consists of irregularly-shaped stones, except
where it borders the Back residence, where, in addition to the stony‘stream
bed, bedrock juts out into the stream. (N.T. 110-111)

28. Plant admitted that oil can seep into the rocky bed when puddles
Tie in the bed and that the oil would tend to seep out later, once the
- groundwater starts rising.  (N.T. 120) |

29. Plant never performed or had performed any kind of analysis to
determine that there was seepage from the rocks, as opposed to puddling from
upstream dumping. (N.T. 109-110) |

30. On August 29, 1986, Cummings, on Plant’s advice, wrote to the
Department informing it of the contamination in the streambed of Beatty Run
and the leak in the Backs’ tank. (N.T. 15-16, 116, 117; Ex. C-2)

31. In August, 1986, Cummings ﬁade two inspections of a storm sewer
which collects runoff from properties on Berkshire Drive and discharges {nto
Beatty Run; he did not see evidence of the contamination at the inlets or
outlet of the storm sewer. (N.T. 18-20, 27)

32. Cummings observed foreign material in Beatty Run during each of

the several inspectibns he made of the stream. (N.T. 16)
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33. After reviewing the laboratory analyses of her first two
samples, Plant was unable to determine whether the substance in the stream was
fuel o0il, diesel oil, motor oil, or home heating oil. (N.T. 123-125; Ex. C-3
and C-5) |

-34. When Plant inspected Beatty Run on October 23, 1986, she saw oil
seeping from the gfound near the stream behind the Backs’ house. (N.T. 65)

35. Plant did not see oil seeping from any other location on her
October 23, 1986, inspection. (N.T. 65)

36. Plant observed no oil upstream from this seep during her
inspections on October 23 and 24, 1986, or during any of her subsequent
inspections. (N.T. 67-68)

37. When Plant inspected Beatty Run on November 25, 1986, she
noticed a petroleum odor and again saw oil seeping near the stream behind the
Backs’ house. '(N.T. 69)

38. During her December 4, 1986, and December 10, 1986, inspections,
Plant obtained samples at the point of seepage, near the stream behind the
Backs’ house. (N.T. 72-74; Ex. C-8 and C-9)

39. Ultraviolet and infrared ana]yseé of the samples showed that No.
2 fuel oil was present in a concentration of at least 50,000 parts per
million. (N.T. 72, 76, 173; Ex. C-8 and C-9)

40. During her January 27, 1987, inspection, Plant found that oil
continued to seep from the stream embankment behind the Backs’ house. (N.T.
73, 78; Ex. C-9) |

41. On her January 27, 1987, inspection, Plant obtained samples 75
feet upstream and 75 feet downstream from the point of seepage, as well as a

sample at the seep itselif. (N.T. 80, 81)
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42. Uitraviolet analysis of the upstream sample detected a small
amount of organics, possibly weathered oil. (N.T. 81, 174; Ex. C-13)

43. Ultraviolet and infrared analyses of the samples taken from the
seep and downstream revealed No. 2 fuel oil in concentrations of at least
50,000 parts per million. (N.T. 81, 82, 175; Ex. C-14 and C-15)

44. On March 31, 1987, the Department issued an abatement order to
the Backs, which is the subject of the instant appeal.

45, The order directed the Backs to submit a plan for the removal of
fuel oil from the ground and affected waters.

46. The site is composed of Wissahickon Schist, a foliated rock
having mahy undulating folds, covered by three to six feet of topsoil. (N.T.
218-219)

47. To Plant’s knowledge, no one from the Department ever took a -
soil sample from the Backs’ property. (N.T. 98, 99)

| 48. Back never saw any oil-soaked soil at or near the oil tank on
his property. (N.T. 274)

49, Janet Back did not see o0il on the ground in her back yard at any
time up to the date of the order, March 31, 1987. (N.T. 297)

50. Plant never saw any oil or contamination on the grass, bushes,
or elsewhere in the Backs’ back yard. (N.T. 108, 109)

 51. Robert Day-Lewis, a hydrogeologist for the Department, inspected
Beatty Run and vicinity on June 19, 1987. (N.T. 215, 216; Ex. C-22) |

52. Based upon his observations at the site, the geology of the

area;’the published information, the shallow soils, the limited depth of the

bedrock,‘the shallow water table, the lateral distance between the tank and
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the stream, the information that the tank leaked, and the seeps observed
perpendicular from the tank to the stream, it was Day-Lewis’ opinion that the
tank was the source of the oil in the stream. (N.T. 221)

53. Day-Lewis' observations at the site were Timited to the Back
residence. (N.T. 247)

| DISCUSSION

Generally, when the Department orders a party to undertake
affirmative action to abate pollution, it has the burden of persuasion to
establish by a preponderance of evidence that its order was not an abuse of

discretion. 25 Pa. Code §21.101(b)(3) and Edward Davailus ef al. v. DER, EHB

Docket No. 88-407-F (Adjudication issued July 22, 1991). Here, however, the
Department argues that the burden of persuasion should be placed on the Backs
pursuant to 25 Pa. Code §21.101(d)3 because it has been established that

there is a risk of environmental harm and the Backs were in a position to know

or should have known the facts relating to the environmental harm.

3 This section of the Board’s rules of practice and procedure provides
that:

When the Department issues an order requiring abate-
ment of alleged environmental damage, the private party
shall nonetheless bear the burden of proof and the bur-
den of proceeding when it appears that the Department
has initially established:

1) that some degree of pollution or environmental
damage is taking place, or is Tikely to take place, even
if it is not established to the degree that a prima facie
is made that a law or regulation is being violated; and

2) that the party alleged to be responsible for
the environmental damage is in possession of facts re-
lating to such environmental damage or should be in
possession of them.
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The Department has failed to establish that the.Backs knew or should
have known the facts surrounding the damage. The Backs had purchased theif
home at 17 Berkshire Drive in June, 1986, and they were gone for close to two'
weeks of the time between the purchase and the first Department investigations
of contamination in the stream. During their time at their Berkshire Drive
residence, the Backs never saw oil in or on the soil in their yard and never
saw the tank leaking. In light of the foregoing, we cannot conclude that the
Department has established that the Backs knew or should have known the facts
surrounding the environmental damage. The burden of persuasion and the burden
of going forward with the evidence remain on the Department.

In order to establish by a preponderance of the evidence that its
order was not én abuse df discretion, the Department must provide the Board

with such proof as to lead the Board to conclude that it is more probable than

not that the Backs contaminated Beatty Run. South Hills Health System v. Com.
Dept. of Public Welfare, 98 Pa. Cmwith. 183, 510 A.2d 934 (1986), and Midway

Sewerage Authority v. DER, EHB Docket No. 90-231-E, (Adjudication issued

August 26, 1991). The preponderance of the evidence standard is the lowest
standard by which a party can carry its burden of persuasion. L. Packel and

L. Poulin, Pennsylvania Evidence §303.1 (1987). Based on the evidence

presented, we conclude that it is more probable than not that the Backs were
liable for the contamination in Beatty Run.

The Department issued its order pursuant to a multitude of provisions
of the Clean Streams Law, the most germane being §§316 and 401, as well as
§1917-A of the Administrative Code. Section 316 of the Clean Streams Law

authorizes the Department to order landowners to correct conditions on their
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land which cause pollution or which pose the threat of poHution.4 It is
undisputed here that there was a pollution in Beatty Run; however, the
critical question for establishing the Backs' 1iability under §316 of the

Clean Streams Law for abating that pollution is whether it resulted from a

condition on land owned or occupied by the Backs. Philadelphia Chewing Gum

Company v. DER, 1976 EHB 269, 297. Considering the largely circumstantial
evidence preSented here, the Back’s fuel oil tank was the source of that
pollution.

The two alleged poi]uting conditions which are relevant for purposes
of our analysis are the stream-bank seeps and the Backs’ oil tank.

Turning firsf to the alleged Contamination from the seeps, Ms. Plant
testified thét the seeps she obsenved were locatéd on property owned or
occupied by the Backs (N.T. 68). While the Department’s evidence on thfs
point con]d héve béen strengthened by testimony or exhibits concernfng
property boundaries, the Backs did not challenge Ms. Plant’s conclusion that

the seeps emanated from their property.5

4 1n pertinent part, §316 of the Clean Streams Law provides that:

Whenever the [D]epartment finds that pollution or a
danger of pollution is resulting from a condition which
exists on land in the Commonwealth the [D]epartment may
order the landowner or occupier to correct the condi-
tion in a manner satisfactory to the [D]epartment....

A Tlandowner or occupier may be ordered to take corrective action under §316 of
the Clean Streams Law even where it is without fault. MWestern Pennsylvania
Water Company v. DER, 1988 EHB 715, aff’d 127 Pa. Cmwlth. 26, 560 A.2d 905
(1989), aff’'d per curiam, ___ Pa. ___, 586 A.2d 1372 (1991).

5 In contrast, specific evidence of a party’s interests in land on which a
poliuting condition allegedly existed was presented by the Department in
Philadelphia Chewing Gum, supra; Western Pennsylvania Water Company, supra;
footnote continued

1677



As for the alleged tank leak, the Department’s evidence here was
again largely circumstantial. The tank was only 14 feet from Beatty Run.
Both Mr. Cummings and Ms. Plant observed dripping from the fittings on the}oil
tank, a]though there was no evidence as to the amount. However, the testimony
of Robert Day-Lewis, a Department hydrogeologist, coupled with these
observations and the distance of the tank from Beatty Run, did establish that
the Backs’ oil tank was the most likely source of the pollution in Beatty Run.

The Department’'s order required the Backs to submit a plan for
removal and disposal of oil-contaminated soils, and the Backs have argued that
this requirement is an onerous one. There is no evidence on the record that
the soils in the Backs’ yard were oil-soaked. Furthermore, the Department
admits in its brief thét it would no Tonger require excavation of the soil
without first requiring analysis of the soil because it is 1ikely that the
"free 0il” has migrated from the sbi] (Department post-hearing brief, pp. 16,
19). Although the Department suggests that its order "may be fairly construed”
to require such soil analysis and requests the Board to direct the Backs tov
perform such analysis, we do not so interpret the Department’s order. Nor, do
we believe it appropriate for the Board to do so.

Rather, if circumstances have so changed since the issuance of the
Department’s order, the more appropriate course of action would be to issue
another order. The Department is not prohibited from doing so by this

Titigation. Blevins v. Comm., Dept. of Environmental Resources, 128 Pa.

continued footnote
and Newlin Corporation et al. v. DER, 1989 EHB 1106, aff'd ___ Pa. Cmwlth.
. 579 A.2d 996 (1990).
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Cmwlth. 533, 563 A.2d 1301 (1989). Thus, we conclude that the remedial
portion of the Department’s order is an abuse of discretion and sustain the

~ Backs’ appeal in this respect.6
CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jufisdiction over the parties
and subject matter of this appéal.

2. The Department bears the burden of proof in an appeal of an order
directing a party to take action to abate pollution. 25 Pa. Code
§21.101(b)(3).

3. The Board will not place the burden of proof on an appellant
pursuant to 25 Pa. Code §21.101(d) where the Department has not established
that the appellant is in possession or should be in possession of facts
relating to ‘environmental damage.

4.  Section 316 of the Clean Streams Law authorizes the Department to
order landowners or occupiers to correct conditions on their land which cause
pollution or which pose the threat of pollution.

5. To sustain its burden under §316, the Department must prove that

a polluting condition existed on land owned or occupied by the Backs and that

the poliution reached waters of the Commonwealth. Philadelphia Chewing Gum

Company v. DER, 1976 EHB 269, 297.

6. The Department established by a preponderance of the evidence
that a polluting condition on land owned or occupied by the Backs resulted in

contamination of Beatty Run.

6 We are hard-pressed to comprehend why the Department’s resources were
devoted to taking enforcement action in a situation involving a spill from a
backyard oil tank in a residential subdivision into a stream that is little
more than a drainage swale. However, it is not our task to assess the wisdom
of the Department’s exercise of its enforcement discretion.
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7. . Because of circumstances arising after the issuance of the;qrder,
the remedial action provisions of the order were an abuse of the Departmént's
discretion. | | |

ORDE R‘
_AND NOW, this 15th day of October, 1991, it is ordered that the
appeal of Gordon and Janet Back is dismissed as to liability and sustained as

to the remedial provisions in the Department's March 31, 1987, order.

ENVIRONMENTAL HEARING BOARD

. "‘/fffff? " |

Administrative Law Judge

Chair
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Administ;ative Law Judge
Member
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&M
DATED: October 15, 1991 O0StPH N. MACK
dministrative Law Judge
cc: DER Bureau of Litigation: Member

Library: Brenda Houck
For the Commonwealth, DER:
Louise S. Thompson, Esq.
Southeastern Region
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Peter E. Kane, Esq.
KENNEDY & KANE
Philadelphia, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
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PHOENIX RESOURCES, INC.

V. : EHB Docket Nos. 91-122-MR
: 91-123-MR

COMMONWEALTH OF PENNSYLVANIA , :
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: October 16, 1991

OPINION AND ORDER
SUR
HOTION FOR SUMMARY JUDGMENT AND
MOTION TO DISMISS

Robert D. Myers, Hember

Synopsis

Appeals from DER's "decision" to withhold final action on permit
applications are dismissed because they seek review of an interlocutory rather
than a final action. The Board holds that its Jjurisdiction does not extend to
the numerous pfovisiona] décisions made by DER persconnel during the permit
réQiew process. Appellant's Motions for Summary Judgment are denied for this
same reason. |

OPINION

These appeals, while not consolidated, are related. They were both
filed on Mafﬁh 26, 1991 by Phoenix Resources, Inc. (Phoenix). The appeal
docketed at 91-122 compliains of the Department of Environmental Resources’
(DER) refusal to reissue Solid Waste Management permit No. 301025. The appeal

docketed at 91-123 complains of DER's refusal to issue a Solid Waste
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Management Permit in response to Application No. 301106. The Permit and
Application both pertain to a fly ash disposal facility in Duncan Township,
Tioga County. |

On June 14, 1991 Phoenix filed Motions for Summary Judgment in both
appeals.- DER filed its responses on July 15, 1991 and filed Motions to
Dismiss two days 1atef. Phoenix replied to DER's responses to the Summary
Judgment Motions on July 30, 1991 and responded to the Motions to Dismiss on
August 6, 1991. DER replied to the Phoenix responses on August 9, 1991.

The Phoenix Motions request summary judgment on the basis that there
is no dispute about the fact that DER has withheld action solely because of
its belief that Antrim Mining, Inc. (Antrim) had degraded a discharge at one
of its surface coal mines. Antrim and Phoenix apparently are owned by the
same family. Moreover, Solid Waste Management Permit No. 301025 (which is the
subject of the appea]vdocketed at 91-122) was issued in Antrim's name and is
to be transferred to Phoenix as part of the requested reissuance. There being
~ no dispute about this fact, according to Phoenix, it is entitled to judgment
as.a matter of law because permits under the Solid Waste Management Act
(SWMA), Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq.,
cannot be denied because of violations of the Surface Mining Conservation and
Reclamation Act (SMCRA), Act of May 31, 1945, P.L. 1198, as amended, 52 P.S.
§1396.1 et segq.

DER’'s Motions claim that the appeals should be dismissed because the
Board Tacks jurisdjction to review alleged inaction on DER’'s part. Three
cases are cited in support: Marinari v. Commonwealth, Dept. of Environmental
Resources, 129 Pa. Cmwith. 569, 566 A.2d 385 (1989); Westinghouse Electric
Corporation v. DER, 1990 EHB 515; and S.A. Kele Associates v. DER, Board
docket No. 90-223-F, Opinion and Order issued May 28, 1991. Marinari was a
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mandamus action seeking to compel DER to act on an application for permit
modification pending for nearly two years. DER’s preliminary objection
arguing that Marinari had an adequate remedy at law by appeal to this Board
was rejected by Commonwealth Court with the following observation:

The EHB is not statutorily authorized to exercise

judicial powers in equity. Its power and duty

are to hold hearings and issue adjudications on

DER’s orders, permits, licenses or decisions.

Because DER had done none of these things,

[Marinari’s] remedy does not lie with the EHB1

contrary to its assertion. (566 A.2d at 387)

Relying on the Marinari decision, the Board dismissed an appeal in
the Westinghouse case that sought review of DER's failure to reconsider
effluent limits. 1In reaching its conclusion, the Board rejected
Westinghouse’s argument that DER’'s failure or refusal to act constituted a
"decision” or ”"action.” A similar contention was repudiated in the Kele
decision where the appeal challenged DER’s failure or refusal to act on a
private request to revise an official sewage facilities plan.

Phoenix attempts to avoid these decisions by maintaining that the
present appeals do not involve DER “inaction” but DER’'s “decision” to withhold
permits because of Antrim’s alleged mining violations. This “decision,”
according to Phoenix, is clearly shown in affidavits, depositions and answers
to interrogatories.
| The Board’'s Jjurisdiction, as set forth in §4(a) of the Environmental

Hearing Board Act, Act of Ju]y'l3, 1988, P.L. 530, 35 P.S. §7514(a), is

lTimited to “orders, permits, licenses or decisions” of DER. The Board’'s Rules

1 Subsequent to Commonwealth Court’s decision on DER’'s preliminary
objections, DER denied the application. In its subsequent opinion, Marinari
v. Commonwealth, Dept. of Environmental Resources, Pa. Cmwith. ,
583 A.2d 56 (1990), Commonwealth Court ruled that Marinari had to seek relief
by appeal to this Board from the denial.

1683



of Practice and Procedure refer to these collectively as DER "action.” This
item is defined in §21.2(a) to inciude an "order, decree, decision,
determination or ruling by [DER] affecting personal or property rights,
privileges, immunities, duties, liabilities or obligations of any person,
includinyg, but not limited to, denials, modifications, suspensions and
revocations of permits, licenses and registrations; orders to cease the
operation of an establishment or facility; orders to correct conditions
endangering waters of the Commonwealth; orders to construct sewers or
treatment facilities; orders to abate air pollution; and appeals from and
complaints for the assessment of civil penalties.”

This definition is necessarily expansive because of the many types of
actions DER can také under the numerous statutes it administers. Yet, it was
never intended that the Board would have jurisdiction to review the many
provisional, interlocutory "decisions” made by DER during the processing of an
application. It is not that these "decisions” can have no effect on personal
or property rights, privileges, immunities, duties, 1iabilities or
obligations; it is that they are transitory in nature, often undefined,
frequently unwritten. Board review of these matters would open the door to a
proliferation of appeals cha11enging every\step of DER’s permit process before
final action has been taken. Such appeals would bring inevitable delay to the
system and involve the Board in piecemeai adjudication of complex, integrated
issues. We have refused to enter that quagmire in the past, JEK Construction
Company, Inc. v. DER, 1990 EHB 535, Municipal Authority of Buffalo Township v.
DER, 1988 EHB 608, North Penn Water Authority v. DER, 1988 EHB 215, Swatara -
Township Authority v. DER, 1987 EHB 757, Lancaster County Network v. DER, 1987

EHB 592, and see no sound reason for entering it now.

1684



Phoenix and every other permit applicant distressed by what it
considers to be improper DER delay can request Commonwealth Court to invoke
its equity powers to grant relief. As noted in the Marinari case, supra, the
Board has no such powers.

ORDER

AND NOW, this 16th day of October, 1991, it is ordered as follows:
1. The Motions for Summary Judgment, filed by Phoenix, are denied.
2. The Motions to Dismiss, filed by DER, are granted.

3. The appeals are dismissed for lack of jurisdiction.

ENVIRONMENTAL HEARING BOARD

}’;’ZM A/ W‘L
MAXINE WOELFLING - <
Chairman

(sl Jas

ROBERT D. MYERS
Administrative Law Judge
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For the Commonwealth, DER:
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For Appellant:
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Harrisburg, PA
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WASHINGTON TOWNSHIP CONCERNED CITIZENS

V. ; EHB Docket No.'90-152-F'
COMMONWEALTH OF PENNSYLVANIA .

DEPARTMENT OF ENVIRONMENTAL RESOURCES ; Issued: October 17, 1991
and GABEL ENTERPRISES, INC., Permittee :

OPINION AND ORDER SUR

LETTER/MOTION FOR RECONSIDERATION

By Terrance J. Fitzpatrick, Member

Synopsis

A letﬁer/motion for reconsideration of a Board decision which grented
the Department of Environmenta]lResources' (DER) motion to dismiss is‘denied.
As stated in the Opinion dismissing thevappeal, the Board lacks jurisdiction
to.review DER's decisions whether to initiate enforcement proceedings.

OPINION

~ This Opinion involves an appeal by the "Washington fownship (Berks
Coun;y) Concerned Citizens“ (Citizens) filed April 18,‘1990."On February 8,
1991,“we jssued an Opinion and Order granting DER's motion to dismiss this
appeal. In our Opinion, we found that the Citizens' appeai was based upon the
assertion that DER had failed to enforee-conditions in a non-coal mining
permit issued to Gabel Enterprises, Inc. (Gabel). As we stated in our
Opinion, the Board lacks authority to review exercises of DER's prosecutorial

discretion. Edney v. DER, 1989 EHB 1356, Downing v. Commonwealth, Medical

Education and Licensure Board, 26 Pa. Commw. 517, 364 A.2d 748 (1976).
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In their letter/motion for reconsideration, the Citizens bluntly
allege that the Board's dismissal of their appeal was a "transparent act of
bias." The Citizens also emphasize the harm which they contend is occurring
‘ és a result of Gabel's allegedly illegal operations.

.The Board will generally grant reconsideration in only two
situations: where the decision is based upon legal grounds which the parties
have not considered and have not had a chance to brief, or where there is new
evidence which would justify reversal of the decision and the evidence could
not, With due diligence, have been offered at the original heafing. 25 Pa.
Code §21.122. The letter/motion referred to above does not satisfy these
standards; therefore, it will be denied.

There is probably nothing we can say fo convince the Citizens that we
are not the cowardly, heartless bureaucrats they portray in their letter/
motion. Certainly, the Board strives to issue decisions which are just and
fair. What the Citizens apparently fail to grasp, however,‘is that a desire
to do justice does not justify attempted excursions beyond our jufisdiction.

As we stated in our Opinion dismissing this appeal, the Board only has

jurisdiction to review "actions”, not “inactions”, of DER. Westinghouse

Electric Corp. v. DER, 1990 EHB 515. In addition, the decision to initiate an

enforcement action is within DER’s prosecutorial discretion, and such a

decision is not subject to review by either the Board or the Courts. Edney v.
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DER, 1989 EHB 1356, Downing v. Commonwealth, Medical Education and Licensure

Board, 26 Pa. Commw. 517, 364 A.2d 748 (1976).1

The Citizens have not stated persuasive grounds for granting

reconsideration; therefore, their letter/motion will be denied.

1 yith regard to the Citizens’ query why we did not inform them when they
filed the appeal that we lacked jurisdiction, we did not become aware of the
issue until DER filed its motion to dismiss. While the Board will raise
jurisdictional issues when it sees them, it has no affirmative duty to
scrutinize every appeal to see if such issues exist.
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ORDER

AND NOW, this 17th day of October, 1991, it is ordered that the
letter/motion for reconsideration filed by the Washington Township Concerned

Citizens is denied.
ENVIRONMENTAL HEARING BOARD
:fﬁ;;ﬁhkkzgz '56£—;6f,.~4<a
Administrative Law Judge
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
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GEORGE W. HATCHARD . - -
: EHB Docket No. 88-057-W
V. :

COMMONWEALTH OF PENNSYLVANIA L
DEPARTMENT OF ENVIRONMENTAL RESOURCES  : Issued: October 22, 1991

ADJUDICATION

By Ma*ine Woelfling, Chairman
Synopsis

An appeal of a permit denial pursuant to the Dam Safety and Encroach-
ments Act, the Act of November 26} 1978, P.L. 1375, as amended, 32 P.S. §693.1
et Seq. (Dam Safety and Encroachments Act), is dismissed. The Department of
Environmental Resources (Department) is justified in denying a permit to fill
wef1ands to create a parking lot extension where the permit applicant fails to
demonstrate that filling the wetlands will not cause environmental harm, that
the parking lot extension must be located in or near water, and that it will
provide a public benefit. Finally, consultation with other governmental
agencies does not taint the permit review process under Chapter 105.

INTRODUCTION

This matter was initiated by the March 2, 1988, filing of a notice of
appeal by George W. Hatchard (Hatchard) seeking review of a January 28, 1988,
letter from the Department denying Hatchard’'s after-the-fact application to
place fill in approximately 5,400 square feet of wetlands along Red Run in

Mount Pocono Borough, Monroe County, Pennsylvania. The Department denied
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Hatchard's permit application because;vinter alia, Hatchard did not adequately
address the need for the fill and did not present sufficient information
regarding alternatives in location and design. As a result of these
deficiencies, the Departmeht concluded that the fill would destroy aquatic
habitat without creating a concomitant public benefit.

The Department filed a motion for summafy Jjudgment on October 11,
1988, alleging that because Hatchard did not appéaf the U.S. Army Corps of
Engineers’ (Corps of Engineers) denial of a permit to fill the wetlands and
its order to restore the site, those actions were final orders and the
Department was barred from granting a permit in contravention of the Corps of
Engineers’ actions. The Department’'s motion was denied at 1987 EHB 442 ‘
because the Department failed to demonstrate that it was entitled to jngment
as a matter of law in that it cited no authority for its position that»ft was
compeliled to deny Hatchard’'s permit application as a result of the Corps,qfﬁ
Engineers’ actions.

The Board conductéd a hearing on the merits on September 27, 1990.
Hatchard submitted his post-hearing brief to the Board on November 14, 1990,
and fhe Department filed its brief on December 28, 1990. Any issues not

raised.in the parties’ post-hearing briefs are deemed waived. Lucky Strike

Coal Co. and Louis J. Beltrami v. Department of Environmental Resources, 119 Pa.
Cmwith. 440, 546 A.2d 447 (1988).

In his post-hearing brief, Hatchard contends that the permit review
process was defective because the Department failed to weigh the social and
economic benefits to the public against the harm to the environment as is
required by 25 Pa. Code §105.16(a), and because the Department considered
comments from other governmental agencies regarding the Hatchard permit

application.
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The Department, meanwhile, maintains in its post-hearing brief that
denial of the permit was appropriate because filling the wetlands adversely
affected the environment and because the permit application failed to address
possible alternatives or explain why’the.project had to be near water. With
regard to the specific issues raised in Hatchard’'s post-hearing brief, the
Department responded that it does indeed have the authority to consider input
from othef agencies when reviewing permit applications under the Dam Safety |
and Encroachments Act and that the Department need not consider mitigation
measures when the applicant fails to submit a specific mitigation plan and an
adequate alternatives analysis.

Affer a full and complete review of the record, we make the following
findings of fact.

FINDINGS OF FACT

1. Appellant is.Georgé W. Hatchard, owner of property at 663 Pocono
Boulevard (Route 611), located one-half mile north of the intersection of
Routes 940 and 196 in the Borough of Mount Pocono, Monroe County (site).
(Stip. €45 N.T. 7)L

ﬂ 2. Appellee is the Department, the agency with the authority to

administer and enforce the Dam Safety and Encroachments Act and the rules and
regulations adopted thereunder at 25 Pa.Code §105.1 et seq.

3. The site has an office building constructed upon it and contains

wetlands areas (wetlands). (Stip. 1 6; N.T. 8, 49)

1 N.T.__ indicates a reference to a page in the hearing transcript of the
hearing on the merits; Ex. C-___ indicates a reference to the Department’s
exhibits; Ex. H-___ indicates a reference to Hatchard’s exhibits; and Stip.
g indicates a reference to a paragraph in the parties’ pre-hearing
stipulations. ‘
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4, Mt. Pocono Family Care Center (Family Care Center) and
Rent-A-Wreck automotive rentals (Rent-A-Wreck) are among the tenants at the
site. (N.T. 8-11, 48) |

5. A parking lot borders the north side of the office building.
(Ex. H-11; Ex. C-4)

6. In May, 1985, Hatchard placed fill on approximately 5,400 square
feet of wetlands on property along Red Run. (Stip. ¢ 7; N.T. 12,‘44; Ex. H-1)

7. Hatchard added fill to thevwetlands without obtaining necessary
permits from the Department or the Corps of Engineers. (Stip { 7) .

8. The wetlands area filled by Hatchard lies just north df the
parking lot and south of the berm supporting an impoundment overflow pipe
which runs from east to west. (Ex. H-11; Ex. C-4)

9. The wetlands area Hatchard filled 1ies approximately 10 yards
west of a lake; seeping water from the lake probably supported the wetlands
area. (Ex. H-11)

10. Another, larger wetlands area lies north of thekimpoundment
overflow pipe. It is a diverse, saturated wetland frequented by various
species of animals. (Ex. H-11; Ex. C-4)

11. After Hatchard had placed the fill on the wetlands, the Corps of
Engineers informed him that such activity was illegal without a permit;
(Stip.q 9; N.T. 12) |

12. Hatchard applied for an "after-the-fact” permit from the Corps
of Engineers; the Corps of Engineers denied the permit on December 24, 1986,
and directed Hatchard to remove the fill and restore the area to its previous
-condition. (Stip. § 10; N.T. 14-15, 70-73, 171; Ex. C-2)

13. On'JanUary 12, 1987, Hatchard submitted an application to the

Department requesting an after-the-fact permit. (Stip. { 11; Ex. H-1)
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14. By letter dated April 14, 1987, the Department requested that
Hatchard submit additional: information regarding the need to fill wetlands and
alternatives in location, design, and construction. (Ex. H-3) '

15. On June 9, 1987, Hatchard responded to the Department’s request,
stating that no alternatives existed to the proposed project, that the
physical condition of the Family Care Center patients necessitated‘expansion
of the parking area into the wetlands, and that he was willing to create 5,400
square feet of new wetlands to replace those that he filled. (Ex. H-4)

. 16. The assertions in Hatchard's June 9, 1987, letter were supported
only by letters from involved medical professionals. (Ex. H-4)

17. Since Hatchard did not submit any.narrative, plans, or maps
analyzing alternatives in location, design and construction, the Department
did not receive sufficient information regarding an alternatives analysis.
(N.T. 116) _

18. Alternatives exist which would allow Hatchard to extend the
parking lot area without destroying wetlands. (N.T. 45-47)

19. Rent-A-Wreck stores vehicles on the lot, taking up spaces which
might otherwise serve as additional parking for the Family Care Center. (N.T.
18-49) |

20. The parking needs of the Family Care Center could be met by
designating parking spaces adjacent to the facility for the exclusive use of
patients. (N.T. 45-46) | |

21. The Department’s file on the Hatchard permit application
contained comments solicited from other government agencies, including the
U.S. Environmental Protection Agency, the U.S. Fish and Wildlife Service, the
Corps of Engineers, the Pennsylvania Fish Commission (Fish Commission), and

the Pennsylvania Game Commission. (N.T. 97, 111-112)
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22. The comments from the U.S. Fish and Wildlife Service consisted
of a letter from field supefvisor Charles Kulp, dated December 13, 1985, which
encouraged the Corps of Engineers to deny Hatchard’'s federal permit appiica-
tion. (Ex. H-13)

"23. Kulp's letter of December 13, 1985, also contended that Hatchard
had a history of involvement with wetlands violations under §404 of the
federal Clean Water Act, 33 U.S.C.A. §1344. (Ex. H-13)

24. The comments from the Pennsylvania Fish Commission in the
Department’s file consisted of two letters from Ron Tibbot, a hydraulic
engineering technician, dated March 18, 1987, and August 21, 1987,
recommending that the Department deny Hatchard’s permit application. (Ex.
C-1, Ex. C-5)

25. On or about July 9, 1987, Khervin Smith, Chief of Environmental
Review for the Department’s Division of Rivers and Wetlands Conservation,
conduéted an on-site investigation. (N.T. 100-102; Ex. H-11)

26. The Department decided to conduct the July 9, 1987, examination
of the site because information contained in the permit application was
inconsistent with information contained in the comments from other agencies.
(N.T. 100) |

27. The Department re]ied on the comments from other agencies only
to focus its investigation; it conducted an independent evaluation of
Hatchard’s permit application. (N.T. 100, 119-122)

28. Parking for the Family Care Center is not a water-dependent
activity. (N.T. 116)

29. The fill deposited by Hatchard on the site is not necessary to

sustain a water-dependent activity. (N.T. 116)
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30. The wetlards area filled by Hatchard is of moderate quality.
(N.T. 144-145)

31. The wetlands, which are interconnected to Tunkhannock Creek
through its Red Run tributary, serve flood control purpose if Tunkhannock
Creek should overflow. (N.T. 145-146, 148)

32. The Wet]ands filter pollutants which run off from Route 611
before the pollutants reach Red Run. (N.T. 146-147)

33. Tunkhannock Creek watershed is a source of water supply. for the
Bethlehem Water Authority. (N.T. 148)

34. Placement of fill in the wetlands by Hatchard destroyed the
aquatic habitat. (N.T. 119-121)

35. Placement of fill in the wetlands has resulted in environmental
harm. (N.T. 147)

DISCUSSION
Under 25 Pa. Code §21.101(c)(1), a party appealing the denial of a

permit by the Department bears the burden of proof. Edward Davailus et al. v.

DER, EHB Docket No. 88-407-F (Adjudication issued July 22, 1991). We will not
substitute our discretion for that of the Department uniess Hatchard shows
that the denial of the permit was arbitrary, capricious, contrary to law, or a

manifest abuse of discretion, Warren Sand and Gravel Co., Inc. v. DER;-ZO Pa.

Cmwith. 186, 341 A.2d 556 (1975), nor will the Board mandate the issuance of
the permit unliess Hatchard proves he is clearly entitled to it. Sanner

Brothers Coal Co. v. DER, 1987 EHB 202.

Very simply, Hatchard contends that he is entitlied to a permit
because the Department erroneously failed to balance the social and economic
benefits of his project against the harm to the environment, as is required by

25 Pa. Code §105.16(a). Hatchard’'s argument belies the complex nature of the
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permit application review process by focusing on‘a very narrow portion of it
and, more importantly, ignores the conclusion in the Department’s denial
letter that the project would destroy aquatic habitant withbut a corresponding
public benefit. o | |

- - Section 9(a) of the Dam Safety and Encroachments Act authorizes the
Department to grant a permit "if it determines that the proposed project
complies with the provisions of this act and the regulations adopted
hereunder....” An application to place fill in the wetlands must be in
accordance with the requirements, inter alia, of 25 Pa. Code §§105.14, 105.16,
105.21, and 105.411.2 |

A number of these criteria relate to eva]uafion of the harms and

benefits of a proposed project. For dinstance, Section 105.14(b)(7) directs
the Department to consider whether a proposed project needs "to be located on
or in close proximity to the water,” as well as "alternatives in location,
design, and construction which are available to minimize the adverse impact of
the project upon the environment....” Similarly, §105.16(b) requires that
projects involving the discharge of fill material not be épproved "unless the
applicant demonstrates and the Department finds that the benefits of the
proposed project outweigh the harm to the environment and public natural

resources”. And, §105.411(3) prohibits the Department from approving an

2 The Department did not contend here that the fill proposed by Hatchard
affected "important wetlands” and was, therefore, subject to 25 Pa.. Code
§105.17. As we noted in Davailus, supra, there seems to be no practical
distinction between what the Department characterizes as ”important wetlands”
and "wetlands” in general. The evidence on the record which indicates that
these wetlands provide filtration of pollutants which may reach the
Tunkhannock Creek watershed via runoff from Route 611, as well as flood
storage capacity for the watershed, tends to lead to the conclusion that these
wetlands constitute ”important wetlands” under 25 Pa. Code §§105.17(a)(3) and
(5)i Yet, the Department did not treat these wetlands as ”important
wetlands”.
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application to discharge fil11 material into a wetlands area unless the
applicant demonstrates there is "a public benefit which outweighs the damage
to the public natural resources,...”

Hatchard did not present any evidence concerning the lack of
environmental harm from the fill material. Moreover, he failed to rebut the
evidence presented by the Department concerning the destruction of the
aquatic habitat, the loss of pollutant filtration and the interference with
flood storage capacity which result from the wetlands fill. Based on the
evidence presented, we must conclude, as the Department did, that the project
will result in environmental harm.

As for the need of the proposed project to be located in or near
water, Hatchard’s permit application did not address this issue when it was
submitted (Ex. H-1), and the Department requested additional information
concerning the justification for the project (N.T. 99-100; Ex.‘H-3).3
Similarly, Hatchard’s permit application initially failed to present and
ana1yzeia1ternatives to filling the wetlands to create parking spaces. When
the Depértment requested additional information, Hatchard responded with a
1e£ter of his own and three letters from individuals at Family Care Center,
one of the tenants in the office bui]dfng (Ex. H-4). None of the letters
Hatchard included addressed why the project had to be in or near water or what
other alternatives existed; they merely set forth the conclusion, on the

writer's part, that the project was the best of the available alternatives.4

3 Under 25 Pa.Code §105.13(d) the Department is authorized to request any
additional information which is necessary to determine compliance with Chapter

105.
4 Hatchard’'s letter went so far as to say that there were no other
footnote continued
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" The evidence simply does nof support the conclusion that there was |
“either a need to locate the additional parking spaces in the wetlands area,of
that it was the alternative that would minimize any environmental impacts.
Hatchard contends that extending the parking area into the wetlands

is the best alternative because the wetland area is close to the facility and
Family Care Center is attracting increasing numbers of patients, many of whom
are in ill-health and must park near the clinic (Ex. H-4). Assuming,
arguendo, that there are increasing numbers of patients at the Family Care
Center, the evidence presented at the hearing indicates that a number of
plausible alternatives existed, some of which were more convenient for the
patients at the Family Care Center. The most obvious was to designate parking
spaces adjacent to the medical facility for handicapped or hospital use only,
then extend the parking lot in non-wetland areas to accommodate any increase
in parking demand (N.T. 46-48). 1In addition, Hatchard could allocate some of
the parking lot extension for Rent-A-Wreck véhic]es, which currently occupy
parking spaces which might otherwise be available for the Family Care Center
(N.T. 45-46).

 HWhat we are presented with here is a proposal which will result in
adverse environmental impact. The applicant has failed to demonstrate any
need for the obstruction to be placed in wetlands, as is required by
§105.14(b)(7) and has failed to demonstrate that there is any public benefit
in accordance with 25 Pa. Code §105.16(a). There are alternatives which do

not involve placement of fill in wetlands that are more suitable and

continued footnote

alternatives. Dr. Keuler’'s letter to Hatchard, one of the three letters
Hatchard included with his own to the Department, contradicts this, however.
Dr. Kueler wrote, in part: “Recently, [Hatchard] presented to me several
sites for the expansion of the existing parking facilities.” In addition, the
other two letters alluded to an alternative Hatchard considered across the
street from the office building.
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convenient. There is nothing here for the Department to balance under 25 Pa.
Code §105.16, for there is no public benefit and there is no means, short of

not filling the wetlands, to avoid the environmental harm. Edward Davailus et

al., supra. Thus, there is also no need to evaluate mitigation measures.
Since approval of the permit application would be contrary to 25 Pa. Code
§§105.14(b)(7), 105.16(b), and 105.411(3), the Department’s action in denying
Hatchard’s permit app]icatibn was not an abuse of discretion.

Hatchard also contends that the Department somehow compromised the
permitting process by considering comments from the Fish Commission, the U.S.
Fish and Wildlife Service, and other governmental agencies. In the case of
the Fish Commission, the Department is mandated by §9(a) of the Dam Safety and
Encroachments Act to ascertain whether a permit application is in compliance
with laws administered by the Fish Commission; the logical way to accompiish
this is to solicit comments from and/or consult with the Fish Commission.
“Section 17(d) of the Dam Safety and Encroachments Act also authorizes the
Department to consult with federal agencies such as the Corps of Engineers and
the U.S: Fish and Wildlife Service. Moreover, there is nothing in the record
to- substantiate a conclusion that the Department did not independently reach
the conclusion that Hatchard’s permit application could not be approved; the
commentsd of the other agencies were only one part of the Department’s

evaluation. As such, the Department did not abuse its discretion.

5 Under 25 Pa. Code §105.19(a), the Department must publish notice in the
Pennsylvania Bulletin of its receipt of permit applications. The comments,
objections, and other information received from interested persons, local
governments, and other state and federal agencies are a valuable part of the
permitting process.
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Because Hatchard has failed to sustain his burden of proving that the
Department abused its discretion, the denial of his permit application by the
Department must be sustained.

| CONCLUSIONS OF LAW

-1. The Environménta] Hearing Board has jurisdiction over the parties
and the subject matter of this appeal.

2. A party appealing the denial of a permit by the Department bears
the burden of proving by a preponderance of the evidence that the Department
abused its discretion. 25 Pa. Code §21.101(c)(1).

3. Hatchard failed to sustain his burden of proving that his
proposed project would not cause environmental harm.

4. Hatchard failed to demonstrate that there was any need for his
proposed project to be located in the wetlands or that there was any public
benefit in doing so.

5. Where an applicant cannot demonstrate that a project will not
cause environmental harm, that it must be located in or near water, or that it
will provide a public benefit, the Department does not abuse its discretion in
concluding that the project will result in environmental harm without any
correspondfng public benefit.

6; There is no need to consider mitigation measures where a project
will cause environmental harm without having any public benefits.‘

7. The Department did not abuse its discretion in consulting with
the Fish Commission and federal agencies. §§9(a) and 17 of the Dam Safety and

Encroachments Act.

1702



ORDER
AND NOW, this 22nd day of October, 1991, it is ordered that the

appeal of George W. Hatchard is dismissed.

ENVIRONMENTAL HEARING BOARD

agirw Woelling

Administrative Law Judge

[

Adm1n1strat1ve Law Judge
Member

“Ttvsance ST F%&ﬁ_t‘ '

Administrative Law Judge
Member

/ 0/_/"7

Administrative Law Judge
Member

/" Kdministrative Law Judge
" Member

DATED: October 22, 1991

cc: DER, Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Nels J. Taber, Esq.
Central Region

For Appellant:

Mark S. Love, Esqg.

MILLER AND LOVE

. Mt. Pocono, PA

b1 ‘
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPER 717-783.4738

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES

V. :  EHB Docket No. 90-538-CP-W
U. S. WRECKING ; Issued: October 23, 1991

OPINION AND ORDER
SUR_PRELIMINARY OBJECTIONS

By Maxine Woelfling, Chairman

Synopsis

A preliminary objection in the form of a demurrer is sustained in a
case involving a complaint for the assessment of civil penalties. The Board
will treat a motion to strike as a demurrer where it is used to test the legal
sufficiency of a claim. The Board will grant the demurrer where it is
apparent from the p]eadihgé that a defendant cannot prove facts legally
sufficient to establish its right to attorneys fees.

OPINION

This matter was initiated by the Department of Environmental
Resources (Department) on December 11, 1990, with the filing of a complaint
for civil penalties pursuant to the Air Pollution Control Act, the Act of
January 8, 1960, P.L. 2119 (1959), as amended, 35 P.S. §4001. et seq.. The
complaint alleged that U. S. Wrecking, Inc. (U. S. Wrecking) violated various

provisions of the Air Pollution Control Act and the Department’s rules and
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regulations when it began demolishing a feed mill and surrounding buildings
containing asbestos 1ocafed at 711 Rohrerstown Road, in East Hempfield
Township, Lancaster County without notifying the Department of this activity.

U. S. Wrecking did not answer the Department’s complaint until May
13, 1990, after it had received a notice that the Department intended to seek
a default judgment. The prayer for relief in U. S. Wrecking’s answer
requested the award of attorneys fees and costs.

On May 22, 1991, the Department filed preliminary objections to U. S.
Wrecking’s answer. First, the Department moved the Board to strike off U. S.
Wrecking’s prayer for relief, averring that it féi]ed to state a claim and
failed to comply with' the Rules of Civil Procedure. In addition, the
Department demurred to U. S. Wrecking’s request for attorney fees, alleging
that U. S. Wrecking failed to plead certain facts necessary to establish that
it .was entitled to attorneys fees.

The'Board will treat U. S. Wrecking’s prayer for relief as an
additional claim. SimilarTy, the.Department’s motion to strike off will be
treated as a demurrer, since it is being used to test the legal sufficiency of

a claim. DER v. U. S. Wrecking, 1990 EHB 1474.

Preliminary objections in the form of demurrer will be sustained only

when it is clear and free from doubt that the pleader will be unable to prove

facts legally sufficient to establish his right to relief. Firing v. Kephart,
466 Pa 560, 353 A.2d 833 (1976). Based dpon the information fi]éd in its
answer, U. S. Wrecking cannot prove facts legally sufficient to establish its
right to attorney fees.

The Board requires express statutory authority to award attorney

fees. U. S. Wrecking has not cited any authority for its request for attorney
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fees. To our knowledge, the only app]icabie authority for doing so is the Act
of December 13, 1982, P.L. 1127, 71 P.S. §2031 et seq., commonly referred to
as the Costé Act. However, any request by U. S. Wrecking for attorneys fees . -
under the Costs Act is premature and speculative, since this matter has not

yet been adjudicated. DER v. U. S. Wrecking, 1990 EHB 1473, at 1478-9..

Since U. S. Wrecking has failed to plead facts which would entitle it
to the relief requésted,‘the Board will sustain the Department’s demurrer for
failure to state a cause of action.

"ORDER

AND NOW, this 23rd day of October, 1991, it is ordered that the
Department’s demurrer to U. S. Wrecking’s prayer for relief, which prayer is
treated as a counterclaim, is sustained.

ENVIRONMENTAL HEARING BOARD
MAXINE WOELFLING

Administrative Law Judge .
Chairman

DATED:- October 23, 1991

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Michael Heilman, Esq.
Western Region
For Defendant:
Thomas E. Harting, Esq.
Lancaster PA

rm
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE -
HARRISBURG, PA 17101-0105 . M. DIANE SMITH
717-787-3483 . SECRETARY TO THE BOAR

TELECOPIER 717-783-4738

MUSTANG COAL & CONTRACTING CORPORATION
v. " . EHB Docket No. 89-494-MJ

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: October 24, 1991

ADJUDICATION

By Joseph N. Mack, Member
Synopsis

-DER has sustained its burden of pfoof in this appeal of a civil
penalty assesséd for conducting minjng activities beyond the bonded, permitted
areq_of a surface mine. Where DER finds that an operator has conducted
surface mining activities on an area which is not covered by the surface
mining permit and orders that mining be ceased until the violation is
corrected, DER is required to assess a éivi] penalty pursuant to 25 Pa.Code
§86.193 and §86.194(c).

Procedural History

This matter arose on October 20, 1989 with the filing of a notice of
appeal by Mustang Coal & Contracting Corporation (Mustang) from a civil
pena]ty in the amount of $11,000 assessed against Mustang by the Department of
Environmental Resources (DER) on September 22, 1989, for alleged violations of

the Surface Mining Conservation and Reclamation Act (SMCRA), Act of May 31,
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1945, P.L. 1198, as amended, 52 P.S. §1396.1 et seq.; the Clean Streams Law
(CSL), Act of June 22, 1937, P.L. 1987, as émended, 35 P.S. §691.1 et seq.;
and the regu]ations promulgated thereunder. The penalty was assessed in
éonnection with Compliance Order No. 894077, which was issued to Mustang on
July 3, 1989 for allegedly conducting surface mining off the area covered by
its mining permit at the Chandler site in Woodward Township, Clearfield
County.” The Compliance Order was not appea1ed.1
’Mustang filed its pre-hearing memorandum on February 14, 1990. On

February 23, 1990, DER moved to‘dismiss the appeal or in the alternative to
strike the pre-hearing memorandum for failure to comply with the Board’s
Pre-hearing Order No. 1. Mustang filed objectiohs to DER’s motion to dismiss
or strike on March 15, 1990, and enclosed various documentation, to whicthER
replied on April 4, 1990. By Order of June 11, 1990, the presiding Board
member denied DER’s motion to dismiss but granted the motion to strike, and.
ordered Mustang to file a pre-hearing memorandum complying with the
requirements of Pre-hearing Order No. 1.

F Mustang fiTed an amended pre-hearing memorandum on July 2, 1990. DER
again moved to dismiss on July 6, 1990, which motion Mustang opposed on August

3, 1990.‘ By Order of August 9, 1990, the presiding Board member denied DER’s

lon March 1, 1990, Mustang was issued Compliance Order No. 904019 for
allegedly mining off the surface area covered by Surface Mining Permit No.
17890106 at a site known as the Henderson Job in Woodward Township, Clearfield
County. Mustang appealed the issuance of the Compliance Order on March 13,
1990, and it was consolidated with the present appeal. However, that appeal
was withdrawn by Mustang’s president at the start of hearing on January 10,
1991. The withdrawal of that appeal was confirmed by letter dated March 6,
1991, which was filed with the Board on March 13, 1991. (T. 7-8) ‘
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renewed motion to dismiss, but 1imited the testimony and evidence which
Mustang was permitted to introduce at hearing to that which was included in
its pre-hearing memorandum.

A hearing was held on January 10 and 11, 1991. Post-hearing briefs
were filed by DER oﬁ April 23, 1991 and Mustang on April 25, 1991. Any
matters not raised by the parties in their post-hearing briefs are deemed to
have been waived. Laurel Ridge Coal, Inc. v.wDER; 1990 EHB 486. After a full
and complete review of the record, we make the following findings of fact.

FINDINGS OF FACT

1. The Appellant is Mustang Coal and Contracting Corporation, whose
business address is P.0. Box 188, Houtzdale, Pennsylvania. (Notice of Appeal)

2. The Appellee is the Commonwealth of Pénnsy]vania, Department of
Environmental Resources, the State agency authorized to administer and enforce
the CSL; SMCRA, and the rules and regulations promulgated thereunder.

3. Peter R. Swistock, Jr. is the president of Mustang. (T. 228)2'

v4. At the time the civil penalty which is the subject of this appeal
was assessed, Mustang was the operator of a surface mine in Woodward Township,
Clearfield County, Pennsylvania, known as the Chandler site, pursuant to
Surface Mine Permit (SMP) No. 17823174. (Ex. C-2)

5. Mustang mined the Chandler site from April 14, 1981 through 1989.

(T. 228)

ZReferences to "T. ___" are references to a page in the transcript of the
hearings. References to "Ex. C- _ " are to Commonwealth DER exhibits, and
references to "Ex. A-__ " are to appellant Mustang’s exhibits. B
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6. On January 26, 1989, DER Inspector Eugene F. Lynch inspected the
Chandler site in response to complaints by neighboring property owners fﬁat
ribbon markers, designating the boundaries of the permitted area, héd :
been moved. (T. 137, 141, 145) |

7. As a result of Mr..Lynch’s inspection, a notice of violation (NOV)
was issued to Mustang on January 26, 1989. (T. 145, 154) __>

8. On February 27, 1989, DER issued Comp]iance-Order (CO) 894011T
which required Mustang to have the Chandler permit area surveyed and marked’by
durable boundary markers. (Ex..C—7)

9. In response to C0894011T, on March 13 and 14, 1989 Mustang placed
durable boundary markers at the site. (T. 151-153; Ex. C—8j ‘

10. Measurements taken at the site on March 22, 1989 by Mr. Lynch.and
Inspector.lke Isaacson of the federal Office of Surface Mining’(OSM) showed}
that mining had progressed 200 to 300 feet off the permit area. (7. 155,

156, 158) U

11. In response to C0894011T, Mustang contacted Ronald Lobb
Associates to prepare a survey of the Chandler site in March 1989, and the
results were sent to the DER Hawk Run office. (7. 152-153; Ex. C-10)

12. The Lobb survey concluded that there was insufficient
information available to determine exact property lines. (Ex. C-10)

13. As a result of Mustang instaliing permanent boundary markers and
submitting the Lobb survey, the NOV and C0894011T were lifted on March 31,
1989. (T. 153-154; Ex. C-8)

14. In April 1989, Roland Harper, a mining engineering technician

with OSM, performed a survey of the Chandler site at the request of‘DER. (T.
10, 19, 20)
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15. "Closing a survey" means that the survey is able to be completed
within approximately 6 inches north, south, east, and west of where the survey
commenced. (T. 30) It signifies that the survey is accurate. (T.30)

16. Mr. Harper was able to "close the survey" he conducted at the
Chandler site. (T. 30)

17. The purpose of Mr. Harper’s survey was to show the location of a -
highwall where Mustang had mined in relation to certain roads near the
Chandler site. (T. 41, 66) From this, Mr. Harper was to generate an overlay
to be placed on the map of the permit area. (T. 41)

18. From his survey, Mr. Harper produced a drawing of the map of the
area (Ex. C-11) and a mylar overlay of the map (Ex. C-12). (T 22, 24)

19. Mr. Harper’s original surveyed drawing did not contain his
professional seal. (T. 23) Mr. Harper does not normally place his
profesSionaT seal on drawings. (T.23) The lack of a seal on a surveyed
drawing does not reduce its accuracy. (T. 23)

20. Mr. Harper was later required to seal the drawing at the request
of his "supervisor. (T. 24)

21. Ex. C-12 shows the Tocation of the highwall from Mustang’s mining
at the Chandler site. (T. 33-34; Ex. C-12)

22. Ex. C-1 is an operations map of the Chandler site and shows the
boundary of the area covered by the SMP. (T. 88; Ex. C-1)

23. When Ex. C-12 is aligned over Ex. C-1, the southern limit of the
highwall is located south of the southern boundary of the area covered by the

Chandler SMP. (T. 98, 124; Ex. C-1, C-12)
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24. DER Mine Inspector Supervisor John Varner at various times .
observed mining and coal removal by Mustang taking place off the permitted -and -
bonded area near the location of the highwall. (T. 123)

25. On July 3, 1989, a second compliance order, C0894077, was issued
to Mustang, again for conducting mining activities off the permit area .at the
Chandler site. (T. 123-124, Ex. C-15)

26. (0894077 required Mustang to "cease operation and submit to [DER]
all necessary materials and information, and bond, required to apply for a
surface mine permit or commence reclamation of all disturbed area..." by July
24, 1989. (Ex. C-15, T. 180)

27. Prior to the issuance of C0894077, Mustang had applied for a
permit to mine an area known as "the Henderson'site.“ DER received the
application on March 3, 1989 and processed it on March 7, 1989. (T. 90-91;
Ex. C-16) |

28. The Henderson site is located southeast of and contiguous to the
Chandler site and includes the area on which the highwall discussed in
Findings of Fact 21, 23, and 24 was located. (T. 88-89, 125-126)

29. The permit for the Henderson site was issued July 7, 1989. (T.
92; Ex. C-17)

30. The Henderson permit 1ists special conditions dealing with
bonding for the area on which the highwall was located. (T. 126; Ex. C-17)

31. Issuance of the permit for the Henderson site lifted the cease
order of C0894077. (T. 125, 130)

32. The Henderson permit was an extension to the Chandler site. (T.

88)
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33. When an operator mines off the permit area, DER’s procedure is to
issue a cease order as was done in this case. (T. 197)

34. This procedure is followed even though a permit application may
be pending for the affected area. (T. 198)

35. On September 22, 1989, a civil penalty in the amount of $11,000
was assessed against Muéfang in connection with C0894077. The penalty
assessment was appealed by Mustang»on October 20, 1989 at Docket No. -
89-494-MJ. (Notice of Appeal) '

36. DER Compliance Specialist Timothy Grieneisen calculated the
amount of the civil penalty. (T. 206-208, 212, 214; Ex. C-20, C-22)

37. Mustang is challenging only the fact 6f the violations underlying

the penalty assessment and whether any penalty should have been assessed; it

is not challenging the amount of the penaity.‘ (T. 209-210)

38. Mustang conducted surface mining activities on an unbonded and
unpermitted area. (T. 98, 123, 124; Ex. C-1, C-12) |

DISCUSSION

In this appeal of a civil penalty assessment issuéd on SeptembEr 22,
- 1989, Mustang is challenging the alleged vio]atioh on which the penalty was
based, i.e. conducting surface mining activities on an unpermitted and -
unbonded area, and the issuance of a penalty assessment for said violation.
It is not challenging the amount of the penalty assessed. (F.F. 37)3
Therefore, if we find that Mustang committed the violation with which it is
charged and that DER actéd pursuant to statute and therregulations in

assessing a penalty thereon, we need not determine whether the amount of thé

3p reference to "F.F. __" is a reference to a Finding of Fact in this
adjudication.
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penalty is reasonable. DER carries the burdén of proving both the alleged
violation and whether a penalty assessment was appropriate. 25 Pa.Code
§21.101(a) and (b)(1).

DER argues that the testimony and evidence_presented at hearing 7
clearly show that the highwall from Mustang’s mining was more than twp-huhdred
feet beyond the Chandler site permit boundary and, therefore, satisfies DER’s
burden of proving that Mustang’s mining activity extended into an unpermifted
area. In response, the only defense presented by Mustang in its notice of
appeal and pre-hearing memorandum is that Mustang at all times mined in
accordance with the terms of its permit and the app]icab}e statutes and
regulations. In support of its position, Mustang relies primarily on the
survey performed by Ronald Lobb Associates and questions fhe accuracy of the
survey conducted by Roland Harper of OSM.

The results of the survey performed by Ronald Lobb Associates ("the
Lobb survey") were introduced at the hearing as Ex. C-10. Mustang had this
survey performed in response to C0894011T issued on February 27, 1989. (F.F.
11). According to the report accompanying the survey, the resu]ts of the
survey were inconclusive, showing a number of "overlaps and gaps" in
determining the Swistock property 1ine. The final page of the letter from
Lobb stated, "This will obviously require considerable time and expense in
both surveying and legal resolution of the problems." No further work
was done in attempting to resolve the deficiencies. Thus, the Lobb survey
provides little support for Mustang’s contention that at all times it mined
and reclaimed within the permit boundaries.

On the other hand, Roland Harper’s mylar map which shows the Tocation

of the highwall resulting from Mustang’s mining, when aligned over the
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operations map showing the permit boundaries of the Chandler sité, clearly
shows that the highwall extends beyond the permit boundaries. (F.F. 23; Ex.
C-1 and C-12). DER Mine Inspector Supervisor John Varner testified that, at
various times, he observed mining and coal removal taking place near the
location of this highwall. (F.F. 24).

Mustang questioned the accuracy of the Harper survey because the
original surveyed drawing submitted by Mr. Harper in-April 1989 did not
contain his professional seal, and he did not place his seal on it until later
requested to do so by his supervisor. However, Mr. Harper testified that he
does not normally place his prbfessiona] seal on survey drawings in the course
- of his work, and that simply because a drawing is unsealed does not diminish
its accuracy. (F.F. 19 and 20). In addition, measurements taken at the site
by DER Inspector Eugene Lynch and OSM Inspector Ike Isaacson on March 22, 1989
revealed that mining had progressed 200 to 300 feet off the permit area.

(F.F. 10).

The evidence presented by DER clearly shows thatvMustang did in fact
conduct mining activities beyond the bonded permit area. Mustang offered
nothing which would rebut this finding. Mining an unbonded area constitutes a
violation of §4(d) of SMCRA, 52 P.S. §1396.4(d), which requires that, prior to
commencing mining, an operator must file a bond with DER covering the land to
be affected. In addition, it constitutes a violation of 25 Pa.Code §86.13,
whiéh prohibits coal mining activities except pursuant to permit. Therefore,
we find that DER has met its burden of proving-the underlying violation on
which the civil penalty was based.

The next issue concerns whether a penalty was properly assessed for

the aforesaid violation. Section 18.4 of SMCRA, 52 P.S. §1396.22, and 25 Pa.
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Code §86.193 deal with assessments of civil penalties for coal mining
violations. Under §18.4 of SMCRA, DER has the authority to assess a civil-.
penalty for violations of SMCRA,.the regulations, orders of DER, or conditions
of a permit. Pursuant to 25 Pa.Code §86.193(e),4 DER is required to assess

a civil penalty when an operator conducts surface mining activities on an area
for which the operator is not permitted to conduct such activities. Moreover,
pursuant to 25 Pa.Code §86.194(c), whenever a violation is included as a basis
for an administrative order requiring the cessation of a mining operation, DER
must assess a civil penalty for each day the violation continues. Where, as
here, DER acts pursuant to a mandatory provision of a statute or regulation,
the only question before the Board is whether to uphold or vacate DER’s action

based on the evidence before us. Warren Sand & Gravel Co. v. Commonwealth,

DER, 20 Pa. Cmwlth. 186, 204, 341 A.2d 556 (1975). In this case, we have -
already determined that the evidence clearly supports DER’s finding that
Mustang mined off the permitted area. (F.F. 38). Based on this, DER was
under a mandatory duty to assess a penalty against Mustang pursuant to 25
Pa.Code §86.193(e). Moreover, this violation was the basis of the cessation
order of C0894077 which required Mustang to cease mining activities on the -
'unpermitted area and to obtain a bond and permit covering that site. (F.F.
25, 26). Therefore, DER was also required to assess.a civil penalty pursuant

to 25 Pa. Code §86.194(c).

4A]though DER cites subsection (d) of §86.193, that provision deals with
assessing a civil penalty where an operator has violated 25 Pa.Code §86.102,
relating to special areas where mining is prohibited or limited. Since there
is no evidence indicating any violation of §86.102, we find that subsection
(d) of §86.193 is not applicable.
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The only question which remains is whether DER abused its discretion
in assessing a penalty for mining off the permitted site when at the time of
the penalty assessment, Mustang had applied for and obtained a permit to mine
the area in question (the Henderson permit). (F.F. 28, 29). In addition,
since issuance of the permit for the Henderson site corrected the violation -
contained in C0894077 in the time specified, it caused the cease order of
C0894077 to be 1ifted. (F.F. 28, 29, 31). Under the provisions of SMCRA,
correction of a violation within the period prescribed for its correction does
not preclude DER from assessing a civil penalty for the violation. 52 P.S.
§1396.22. Therefore, simply because Mustang corrected the violation, by
applying for and obtaining a permit and bond coverage for the affected area,
did not relieve it from being assessed a penalty for the violation.

“Finally, since Mustang is challenging only whether any penalty should
have been assessed and not the amount of the penalty, we need not determine
the reasonableness of the penalty assessed by DER.

“In concTusion,‘we find that DER has met its burden of proving that
Mustang conducted mining activities on an unbonded area not covered by its
mining permit. We further uphold DER’s assessment of a civil penalty for said
violation, as mandated by 25 Pa.Code §86.193(e).

CONCLUSIONS OF LAW
1. The Board has jurisdiction over the parties and subject matter of
this appeal.
2. DER has the burden of proof in this appeal of a civil penalty
assessment and the underlying violation on which the penalty is based. 25

Pa.Code §21.101(a) and (b)(1).
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3. Coal mining activities may not bé'conducted except pursuant to a
permit issued under Chapter 86 of the regulations. 25 Pa.Code §86.13. -

4. Prior to commencing surface mining, an operator must file with.
DER a bond covering the land to be affected by the operation. 52 P.S.
§1396.4(d).

5. Where an operator conducts surface mining activities on an area
for which the operator is not permitted to conduct such activities, DER must
assess a civil penalty pursuant to the terms of 25 Pa.Code §86.193(e).

6. Whenever a violation is included as a basis for an administrative
order requiring cessation of a mining operation, DER must assess a civil
penalty for each day the violation continues. 25 Pa. Code §86.194(c).

7. ’Correction of a violation within the period prescribed for. its
correction does not preclude DER from assessing a civ11 penalty for that same
violation. 52 P.S. §1396.22.

8. Mustang conducted surface mining activities on an unpermitted and
unbonded area in violation of 52 P.S. §1396.4(d) and 25 Pa.Code §86.13.

9. DER acted in accordance with 52 P.S. §1396.22 and 25 Pa.Code
§86.193(e) in assessing a civil penalty against Mustang for conducting surface
mining on an unbonded and unpermitted area and, therefore, did not abuse its
discretion or act arbitrarily in issuing the penalty assessment to Mustang.

10. DER met its burden of proof in this appeal.
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ORDER

AND NOW, this 24th day of October, 1991, the appeal of Mustang Coal &

Contracting Corporation, dotketed at No. 89-494-MJ, is dismissed.

DATED:

cC:

rm

October 24, 1991

Bureau of Litigation
Library: Brenda Houck

For the Commonwealth, DER:

Kurt J. Weist, Esq.
Central Region
For Appellant:

‘Peter R. Swistock, Jr.,

President, Mustang Coal
and Contracting Corp.
Houtzdale, PA
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WILLIAM RAMAGOSA, SR., et al. :
V. ’ ; EHB Docket No. 89-097-M

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: October 28, 1991

OPINION AND ORDER
~ SUR
MOTION FOR RECONSIDERATION AND,
ALTERNATIVELY, FOR CERTIFICATION

Robert D. Myers, Member
Synopsis

Reconsideration of an order imposing sanctions for failure to obey a
discovery order is denied because the order is interlocutory and there are no
excepfiona] circumstances present. Certification of the order for appeal to
Commonwealth Court is denied because it was not requested in a timely manner.

OPINION

Appellants have filed a Motion requesting the Board en banc to
reconsider the Order sur Motion for Sanctions issued on August 23, 1991, by
Administrative Law Judge Robert D. Myers or, in the alternative, to certify
the matter for interlocutory appeal to Commonwealth Court. The Order in
question imposed sanctions on Appellants for failure to comply.with a Board
Order of June 4, 1991 directing them to provide written answefs to DER's
interrogatories. The sanctions (1) established for the pﬁrposes of these
proceedings certain factual allegations contained in-DER's March 10, 1989

Compliance Order and (2) prohibited Appellants from offering evidence on
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certain other matters: see Pa. R.C.P. 4019(c)(1) and (2) and 25 Pa. Code
. §21.124.

In their Motion Appellants challenge Judge Myers’ legal. conclusion on
waiver of objections and his choice of sanctions. The Board's Rules of |
Practice and Procedure provide for reconsideration when "compelling and.
persuasive reasons” exist: 25 Pa. Code §21.122(a). Generally, it is granted
only in instances where the decision rests on (1) a legal ground the parties
have not had an opportunity to brief or (2) erroneous facts: 25 Pa. Code
§21.122(a)(1) and (2). Reconsideration of interlocutory orders is granted

only in exceptional circumstances: Luzerne (oal Corporation et al. v. DER,

1990 EHB 23.

An order imposing sanctions is interlocutory when it does not make a
final disposition of an appeal. Thé August 23, 1991 Order clearly is
interlocutory and Appellants have presented no exceptional circumstances to
merit reconsideration. Nor are the instances recited in 25 Pa. Code
§2L.122(a)(1)’and (2) present. Appellants simply disagree with the resolution
of :a discovery disputebfully briefed by both parties. This is never a
sufficient basis for reconsideration.

Appellants request, in the alternative, that we certify the Order for
interlocutory appeal to Commonwealth Court on the premise that it involves a
contfo]]fnquuestion of law as to which there is substantial ground for
difference of opinion and that an immediate appeal may materially advance the
ultimate termination of the case. While Appellants do not cite 42 Pa. C.S.A.
§702(b), our statutory authority to certify interlocutory orders is derived
from that section and is dependent upon the premise stated.

We are unable to entertain Appellants’ request because it was filed

beyond the 10-day period specified in the General Rules of Administrative
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practice and Procedure: 1 Pa. Code §35.225(a). See In re: Texas Eastern Gas
Pipeline Company Litigation, 1989 EHB 281. Even without this constraint, we
would be forced to deny certification with respect to this discovery sanction.
Conceding the possibility of a difference of opinion, we fail to see how the
issue could possibly be considered a controlling question, ‘the resolution of
which would materiai]y advance the ultimate termination of the proceedings.
Accordingly, we enter the following:

ORDER

AND NOW, this 28th day of October, 1991, it is ordered that
Appellants’ Motion for Reconsideration and, Alternatively, for Certification

is denied.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING ;

Administrative Law Judge
Chairman

ROBERT D. MYERS
Administrative Law Judge
Member

Tance ST Fllpitisl
TERRANCE J. FITZPATRICK
Administrative Law Judge

Member
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DATED: October 28, 1991

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Mary Martha Truschel, Esq.
Central Region
M. Dukes Pepper, Jr., Esq.
Regulatory Counsel
For the Appellants:

Richard B. Ashenfelter, Jr.,

King of Prussia, PA
and
Joseph P. Green, Jr., Esq.
West Chester, PA
sb

Esq.

- RICHARD S. EHMANN
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ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREEFIVE :
HARRISBURG, PA 171010105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOAI
TELECOPIER 717-783-4738 :

PARKER TOWNSHIP BOARD OF
SUPERVISORS ’

v. EHB Docket No. 91-184-MJ
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
RESOURCES

Issued: October 28, 1991

OPINION AND ORDER SUR
PETITION TO ORDER INTERVENTION

By Joseph N. Mack, Member

Synopsis
A petition filed by the appellant Parker Township

Board of Supervisors seeking'to join additional parties is
dismissed. The Board has no authority to order or compel the
intervention or joinder of additional parties.
OPINION

This matter involves a Petition to Order Intervention
filed by Parker Township Board of Supervisors, appellant herein
(Parker Twp.) in its appeal docketed at EHB Docket No. 91-184-MJ.
The appeal challenges an April 4th, 1991 order of the Department
of Environmental Resources (the Department) requiring Parker
Twp. to abate the nuisance created by the installation of a
sewage absorption area over a water supply line as permitted by

Township permit No. F13329.
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On September 27th, 1991 Parker Twp. filed with the
Board a Petition to Order Intervention of the recipient .of the
permit in contention herein, as well as other parties who are
contesting certain easement rights which may be in conflict with
the permit.

Parker Twp.'s petition alleges that the permit was
issued to a property owner to place a sewage absorption area on
property of the permittee and that the cbnflict_arises from the
fact that the adjoining property owner claims to have a right
of way or easement across the permittee's premises for a water
supply line already in place and in conflict with the pertinent
regulations of the Sewage Facilities Act and specifically 25 Pa.
Code §72.42(13). Parker Twp. goes on to allege that the matter
of the easement or right of way has been before the Common Pleas
Court of Butler County and is now on appeal which could take from
two to four years in the normal appellate process and that . as
a result, the permittee and his opposing party should be.made,
pa;ties to this proceeding.

The Department, on October 7th, 1991, filed a Response
to Petition to Order Intervention asserting that the Board does
not have authority to order compulsory Jjoinder or intervention
“of additional parties. The Departmentvadditionally and correctly
pointed out that neither of the outside parties had petitioned
to intervene nor have they otherwise consented to be joined as
parties in this appeal.

The Department cites us to Section 4 of the Environmental

Hearing Board Act (35 P.S. §7514) which sets forth the powers
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of the Board and points out that there is nothing contained
therein which would permit the Board to issue citations to
property owners or to exercise compulsory joinder of additional

parties in actions before it. The Department further cites us

to our own cases, and specifically Al Hamilton Contracting Co.

v. DER, 1989 EHB 383, 386; New Hanover Township v. DER, 1988

EHB 812, 814 as well as McKees Rocks Forging, Inc. v. DER, EHB

Docket No. 90-310-MJ (Opinion and Order sur Third Party Claim,
issued March 15, 1991). |

The only legal citation found in appellant's petition
is found in the precration to the petition which alleges that
the petition is filed pursuant to Rule 21.76 of the Environmental
Hearing Board Rules ‘and Regulations. We do not find this'pertinent
in that the section cited refers only to supersedeas and the rules
governing supersedeas before the Board. The petition itself does
not constitute an application for a supersedeas nor is there any
relief which could be granted thereunder which would or could
apply here.

Since the Board does not possess the authority to join,
or force the joinder or intervention of any party to this appeal,
the Petition to Order Intervention is dismissed as being beyond

the Board's jurisdiction.
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ORDER

AND NOW, this 28th day of October, 1991, it is

ordered that the Petition to Order Intervention, is dismissed.

DATED: October 28, 1991

CCs:

ar

Bureau of Litigation
Library, Brenda Houck

For the Commonwealth, DER:
Theresa Grencik, Esqg.
Western Region

For Appellant:

Robert Alton Wilson, Esqg.
CAULEY AND CONFLENTI
Pittsburgh, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101-0105 , M. DIANE SMITH
717-787-3483 . SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

U.S.P.C.I. OF PENNSYLVANIA, INC.
V. :  EHB Docket No. 91-392-F

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES ¢ Issued: October 30, 1991

OPINION IN SUPPORT OF ORDER SUR
MOTION TO DISMISS
PETITION FOR SUPERSEDEAS

By Terrance J. Fitzpatrick, Member

~ Synopsis

The Board grants the Department of Environmental Resources' (DER)
motion to dismiss a petition for supersedeas filed by the'Appe1]ant. The DER
action at issue here is a denial of the Appellant's Phase I application for
siting approval for a hazardous waste treatment and disposal facility. The
Board cannot supersede DER's denial of the application, thereby requiring DER
to reinstitute its review of the application.

OPINION

This proceeding involves an appeal by U.S.P.C.I. of Pennsylvania,
Inc. (USPCI) from é letter of DER dated August 22, 1991. In this letter, DER
denied USPCI's Phase I siting application for a hazardous waste incinerator,
ash mono-fill, and resource recovery facility on a 110 acre site in Gregg
Township, Union County. DER's denial of the application was based upon 25 Pa.
Code §269.28, which provides that hazardous waste treatment and disposal

facilities may not be sited in farmlands identified as Class I agricultural
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land by the Soil Conservation Service. DER’s letter stated that the U.S. Soil
Conservation Service had recently decided that approximately 20 acres of soils
on the site constituted Class I agricultural land. o ..,

USPCI filed a notice of appeal with the Board from DER's letter. In
its appeal, USPCI contends, among other things, that the soils were improperly
classified by the Soil Conservation Service, that DER erred by denying the
entire application where the incinerator and the resource recovery facility
are not proposed to be located on the soils in dispute, that DER should have
given USPCI an opportunity to'modify its application, that DER misinterpreted
certain of its regulations, and that certain of the regulations are invalid.

USPCI filed a petition for supersedeas shortly after it filed its
appeal. In its petition, USPCI requested that the Board stay the effect of
DER's denial of the application, and require DER to continue and complete its
review of the siting application within the time frames required by Taw. 1
DER filed a response to the petitioh and also filed a motion to dismiss the
petition. USPCI then filed an answer and a memorandum of law opposing DER's
motion. -On October 18, 1991, the Board - per the undersigned - issued an
Order granting DER’'s motion and dismissing the petition for supersedeas. This
Opinion explains the reasoning behind the Order. _

The fundamental question presented by DER’s motion is whether its
denial of USPCI's application is the type of decision which the Board can
supersede. DER argues its decision cannot be superseded, citing Board
precedents which state that the Board cannot supersede permit denials because

to do so would alter the status quo and by allowing the person whose

1 section 309(c) of the Hazardous Sites Cleanup Act (HSCA), 35 P.S.
§6020.309(c), compels DER to complete its review of a Phase I application
within five months of receiving the application.
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application was denied to conduct activities which the Department has refused

to authorize. See Joseph Amity, t/d/b/a Amity Sanitary Landfill v. DER; 1988

EHB 766, Raymark Industries, Inc. v. DER, 1986 EHB 176, Fiore v. DER,:1985 EHB

113. DER also contends that the petition for supersedeas must be dismissed
because it seeks to»compel DER to resume its review of the application, and
that the Board lacks the powers of a court-of-law, acting in equity, to compel

such action, citing Marinari v. Commonwealth, DER, 129 Pa. Commw..569, 566

A.2d 385 (1989).

USPCI contends that a supersedeas of DER's permit denial may be
entered here because a supersedgas would restore, not alter, the status quo.
USPCI explains that a supersedeas of the permit denial would require DER to
resume its review of USPCI's Phase I application, because Section 309(c) of
HSCA, 35 P.S. §6020.309(c), requires DER to issue decisions on Phase I
applications within five months of receipt of the‘app1ication. In addition,
USPCI argues that its petition does not require the Board to exercise the
powers of a court-of-law acting in equity; because, once the Board stays the
effect of the denial, USPCI is only requesting the Board to issue a
"clarification of DER’s obligations under appiicable laws.” (USPCI memorandum
of law dated October 15, 1991, p. 10.)

We agree with DER that its denial of USPCI’'s application is not the
type of decision which is amenable to a supersedeas. The Board has refused to

supersede permit denials in the past. See Amity, Raymark, Fiore, supra.

Moreover, USPCI's argument that the instant permit denial can be superseded,
because of the peculiar circumstances present here, is unpersuasive. - USPCI
argues that it is not seeking a supersedeas of the permit denial to allow it
to engage in treatment and disposal activities, it is only seeking the

supersedeas to require DER to continue its review of the Phase I application.
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We disagreé with the central premise of USPCI's argument - that DER would be
obligated by the regulations to resume its review of the app]ication'by a
supersedeas of the permit denial. This would be contrary to the procedure set
out in the regulations, which calls for DER to terminate its review of the
application when it finds that the proposed facility will be Tocated in a
prohibited area. 25 Pa. Code §269.12. In our view, nothing short of a
| complete feversa]’of DER's decision by the Board or by an appellate court -
or, perhaps, entry of an equitable writ by a court-of-law - could require DER
to‘resﬁme its consideration of the application.

The fact that DER is required to complete its review of Phase I
applications within five monthé does not authorize the Board to ”"supersede”
" DER's decision to deny the application based upon one factor, and - by
imp]icatfon, at least? - require DER to evaluate the application in light of
other factors. As DER points out, if USPCI's argument is accepted, it would
be possible to have multiple contemporaneous appeals to the Board:from DER's
actions on a single application. This is certainly a result to be avoided.
In addition, we believe that the logic of USPCI’'s argument would require the
éoardvto consider petitions for supersedeas from all permit denials, not only
those permit denials where DER is acting within mandatory time frames. DER,

no doubt, has an obligation to process all permit applications pending before

2 USPCI'’s arguments have been disingenuous regarding whether it is only
asking the Board to supersede DER’'s permit denial, or whether it is asking the
Board to take some further action to require DER to resume its review of the
application. In its petition for supersedeas, the proposed order drafted by
USPCI states, in relevant part: "It is further hereby ORDERED that the
Department shall continue and complete its review of the Siting Application
... in accordance with applicable requirements (including the time frames
specified in 35 P.S. §6020.309).” After DER criticized this in its motion to
dismiss (arguing that it invited the Board to exceed its authority by
exercising equitable powers), USPCI shifted course and argued in its answering
memorandum of law (p. 10) that it was merely seeking a “clarification of DER’s
obligations under applicable laws.”
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it; the only difference between the application involved here and other
applications is that, here, the law requires action within a set time bériod -
five months. The principle that "time is money" is not restricted f@ fhis
type of applitation, however, and we can envision other permit applicants
asking the Board to supersede permit denials in an effort to compel DER(fo
resume its review of the permit application. If DER did not complete fhis
review within a reasonable time, the applicant might week a writ of mandamus
from Commonwealth Court. Therefore, acceptance of USPCI's argument would
create a precedent which could apply to all permit denial caseé, not on]y
those involving limited review periods.

Nothing stated above suggests that USPCI does not have a legitimate
concern over how quickly this dispute will be resolved, and how long it will
take to get the application process back on track in the event bER's deéision
is reversed. However, a petition for supersedeas is not the proper vehicle

for addressing these concerns.

ENVIRONMENTAL HEARING BOARD

—T 2rrnance 9. -

Administraiive Law Judge
Member
DATED: October 30, 1991

cc: Bureau of Litigation
Library, Brenda Houck
For the Commonwealth, DER:
Martin H. Sokolow, Esq.
David Wersan, Esq.
Richard P. Mather, Esq.
Central Region
For Appellant:
Michael M. Meloy, Esq.
Joseph M. Manko, Esq.
Jonathan E. Rinde, Esq.
MANKO, GOLD & KATCHER
Bala Cynwyd, PA

1732



Jjm

For Petitioning Intervenors:
Gregory H. Knight, Esq.

HETRICK, ZALESKI, ENRICO & PIERCE
Harrisburg, PA

John M. Humphrey, Esq.

RIEDERS, TRAVIS, MUSSINA,
HUMPHREY & HARRIS

Williamsport, PA

Paul W. Brann, Esq.
BRANN & LIGHT
Lewisburg, PA

1733



CCMMONWEALTH OF PENNSYLVANIA -~

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, FA 171010105 M. DIANE SMITH
T17.787-3483 . ) SECRETARY T2 T+E BOARD
TELECCPIER 717.783.4738 .

FRY COMMUNICATIONS, INC.
EHB Docket No. 87-450-W
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COMMONWEALTH OF PENNSYLVANIA :
DEPARTHENT OF ENVIRONMENTAL RESOURCES : Issued: November 6, 1991

ADJUDICATION

By Maxine Woelfling, Chairman
Synopsis

An appeal of an order is sustained in part and dismissed in part.
Although only operators of residual waste processing and disposal facilities
are required to have permits under §301 of the Solid Waste Management Act, the
Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq. (SWMA),
§302(b)(3) of the statute imposes a requirement that residual waste not be
stored, treated, or disposed in a manner which adversely affects the environ-
ment. Therefore, the Department of Environmental Resources (Department) did
not abuse its discretion in issuing an order to appeiiant where residual
wastes were spilled on the surtace or the ground. However, the Depértment
abused its discretion in requiring appeilant to perform additional soil
sampling and install a grounawater monitoring well where soil remediation work
performed subsequent to the issuance cf the order was satisfactory to the
Department and evidence did not otherwise support the jmposition of the
requirements. Owners or operators of hazardous waste treatment, storage, and

disposal sites are subject to the Preparedness, Prevention, and Contingency
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(PPC) plan requirements of 25 Pa. Code §264.51. Where the Department withdrew

its allegations concerning appellant’s hazardous waste management violations,

it was an abuse of discretion to require appellant to submit a PPC plan. .
INTRODUCTION » _ -

This matter was initiated with the October 20, 1987, fi]ing.o% ;
notice of appeal by Fry Cbmmunications, Inc. (Fry) seeking review of a
September 24, 1987, order from the Department. The order, which was jssued
pursuant to the SWMA; the Clean Streams Law, the Act of June 22, 1937, P.L.
1987, as amended, 35 P.S. §691.1 et seq. (the Clean Streams Law); §1917-A of
the Administrative Code, the Act of April 29, 1929, P.L. 177, as amended, 71
P.S. §510-17 (Administrative Code); and the rules and regulations promuigated
thereunder, alleged that Fry had disposed of both hazardous and residual
wastes without a permit in violation of the SWMA and that this disposal onto
the surface of the ground constituted a public nuisance. The order directed
Fry to, inter alia, install a groundwater monitoring weil, conduct additional
soil sampling, and prepare a PPC plan.

The Board conducted a hearing on the merits on May 16-17, 1990.

The Department withdrew its allegations fegarding illegal hazardous
waste disposal in its October 1, 1990, post-hearing brief. It went on to
contend that it had estabiished that Fry had illegally zisposed of residual
waste and that the remeaial measures prescribed in the order were not‘én abuse
oT discretjon. On the other hand, Fry arqued in its Novemper I, 1990,”
post-hearing brief that the Department’s order was preaicated on 111egal.
hazardous waste disposal activities and, therefore, the remedial measures in
the order were whoily disproportionate to the violations of residual waste

management regquirements aileged by the Department, assuming the vioiations
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were proven by the Department.1 The Department also filed a reply brief on
November 15, 1990. Any issues not raised by the parties in their post-hearing

briefs are deemed waived. Lucky Strike Coal Companv and Louis J. Beltrami v.

Department of Environmental Resources, 119 Pa. Cmwith. 440, 546 A.2d 447

(1988).
After a full and compiete review of the record, we make the following
findings of fact.
FINDINGS OF FACT

1. Appellant is Fry, a Pennsylvania corporation engaged in the
printing business with offices and production facilities located at 800 West
Church Road, Mechanicsburg, Cumberiand County (Church Road Facility). (Stip.
Fact No. 2)2 |

2. Appellee is the Department, the agency of the Commonwealth with
the authority to administer and enforce the Clean Streams Law, the SWMA,
§1917-A of the Administrative Code, and the rules and regulations promulgated
thereunder.

3. In December, 1986, the Church Road Facility consisted of two

buildings, an older building Tocated on the eastern part of the property

1 During the course oT these proceeaings an issue arose regarding the
identity of the complainant wno twice contacted the Department to alert it as
to possible contamination at the Church Road Facility. In an order dated May
3, 1990, the Board denied Fry s motion to compel the disclosure of the
compiainant’s identity. Fry contenaged that this disciosure was necessary for
it to prosecute its appeal. The Board stated that Fry’s arguments were not
sufficient to overcome the strong public policy reasons for protecting the
identity of complainants, citing SmithKline Chemicals v. DER, 1986 EHB 346,
349. That issue arose again at the nearing and the presiding Board Member
reiterated her eariijer ruting. e affirm that ruling.

Z References to the parties’ stipuiation of facts will be denoted "Stip.
Fact No. __,” while references to the transcript and the Department’s
exhibits will be denoted "N.T. __ ,” ana "Ex. C-___,” respectively.
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(Building No. 1) and a newer building on the western portion of the property
(Building No. 2). (N.T. 14, 35-36, 271)

4. Fry generates residual wastes in the coufse of its operations.
(Stip. Fact No. 3)

5. Fry uses Tower solvent, a substance within the family of
petroieum hydrocarbons and propylene glycol ethers, to clean its printing
presses. (N.T. 23-24, 53-54, 68, 279, 284-285; Ex. C-11)

6. Tower solvent dissolves printing ink. (N.T. 284-285)

7. Fry selected Tower solvent because it has a high flash point and
evaporates quickly. (N.T. 285-286)

8. On July 25, 1986, Robeft Conrad, then the Department’s hazardous
waste coordinator for the Harrisburg Region, and Mary Golab, a soiid waste
specialist, conducted an inspection of Fry’s Church Road Facility in response
to a complaint. (N.T. 13, 16, 22, 204)
| A 9. Conrad énd Golab spoke to Hermann Karl, the plant manager, and
Dan Hiltz, a consulfing ehgineer, during the course of their inspection.

(N.T. 16, 270, 282)

10. The Department confirmed the resd]ts of its July 25, 1986,
inspection and summarized its discussions with Fry regarding its waste
disposal practices in an August 18, 1986, ‘etter. (Ex. Z-3)

11. Fry advisea the Department in an August'ZS, 1986, ietter that it
was impiementing measures to recycie waste ink, properiy dispose ot waste ink
that could not be recycled, and properiy store used, recondifioned, and empty
soivent drums. (Ex. C-7)

12. In response to another compiaint, Conraa and Golab returnea to

Fry’s Church Road Facility on December 15, 1986, to conduct another

inspection. {N.T. 29, 209-210)
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13. On both occasions the Department refused to identify the
complainant to Fry. (N.T. 13-14, 63). |

14. The Department found no evidence of dumping around the area of
Building No. 1, the drums which were overturned and draining in theFJuly,
1986, inspection wefe turned upright, and materials were segregated. (N.T. 30)

15. Conrad and Golab then discovered a second building, Building No.
2, and there, outside of the rear north side of the building, they observed
visible signs of staining that appeared black-blue in color. (N.T. 32; 34,
36, 40-45, 48, 210; Ex. C-13(d)-(j))

16. Although construction of Building No. 2 was compieted in July,
1986, it was not operationai until August or September of that year. (N.T.
271-172) |

17. In the area where staining was observed, Conrad and Golab found
full 55-galion drums which were part of a pallet arrangement next to a flat,
metal door into the building. The drums were sealed and attached to a ground-
ing strap, and one drum had a hand-activated siphon on top. (N.T. 32-33,
40-45, 236; Ex. C-13(d)-(i))

) 18. The drums contdined Tower solvent. (N.T. 279, 286)

19. Printing presses are_iocated just inside the metal door where
the drums were placed. (N.T. 237)

20. The staining was visibie on the cement stoop outside the door,
the surrounding ground and ccwn the ciope of soil to the trees behind Building
No. 2. (N.T. 33-34, 36-37, 10-45, 210; Ex. C-4, p.1, C-3(d)-(3))

21. The érea had trampiea vegetation and/or bare earth. (N.T. 74)

22. Althougn the nortn side ot Building No. 2 was newiy seeded, the
grass did not take because of snaaing created by the trees and the height of

the building. (N.T. 272)
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23.  In the same area where the drums and staining were observed, an
individual was smoking a cigarette, and there was a bucket containing
cigarette butts and various trash items. (N.T. 37, 44)

"~ 24. The area behind Building No. 2 was a smoking area for empioyees.
(N.T. 239)
| 25. The Départment did not perform any testing to determine whether
Tower solvent causes soil to discolor. (N.T. 71-72, 239)

26. The Department took three soil samples from the area behind
Building No. 2; one was taken near the concrete pad, one midway between the
north wall of Building No. 2 and the tree line, and one in the tree line.
(N.T. 38-39)

27. The drums on the cement slab behind Building No. 2 were removed
to a flammable shed by Fry on that same day after the Department’s second
inspection. (N.T. 273)

28. There was black discoloration on the floors and waikways of
Building No. 2 as a resuit of ink on the soies of the pressmen’s shoes. (N.T.
273-274)

) 29. As a result of the Department’s December 15, 1986, inspection, a
notice of violation (NOV), dated January 8, 1987, was sent to Fry. (Stip.
Fact Mo. 5; N.T. 212-213; Ex. C-9)

30. The NOV ailegea that Fry haa disposed or/discnarged hazardous
waste in violation of the SWMA and directed it to submit a report detailing
the extent of the contamination and proposed remedial measures. (Ex. C-9)

31. The Department conducted another inspection of the Church Road
Facility on January 16, 1987, and collected samples of the Tower soivent.

{N.T. 52-55)
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32. During the course of the inspection the Department observed
visible staining on the door which opened onto the concrete pad area behind
Building No. 2 where the Department had observed staining during the December
15, 1986, inspection. (N.T. 52)

33. The Department aiso observed that wastes generated by the
printing machine in Building No. 2 were placed in a small container and
transported to Building No. 1. (N.T. 54-55)

34, Fry replied to the Department in a January 27, 1987, letter
which detailed alterations to its operations to prevent spillage - e.g., the
removal of the drums stored ocutside and placement of used fountain solution in
containers - and advised the Department that Wright Labs Services, Inc.

(Wright Labs) had been retained for consulting and remediation services. (Ex.

C-10)

35. Frykattempted to recover solvent from the rags used to clean the
presses by placing them on sieves above an open barrel. (N.T. 65-66)

36. In July, 1987, Wright Labs submitted a report concerning soil
contamination at the Church Road Facility. (Ex. C-4) |

37. Wright Labs took soil sampies on January 20, 1987, and the
analyses of those sampies showea no significant amounts of Cg through Cyg
aromatic compounds.3 (Ex. C-4, =.1, Att.I)

38. At the Department’c request, Wright Labs sampled the area again
on February 20, 1987, and vcuna significant amounts of isopropyl benzene,
propyl benzene, xyliene isomers, athyi toiuene isomers, trimethyl benzene

isomers, and CygHi4 aromatic isomers. (Ex. C-4, p.2, Att.II)

3 Aromatics are organic cocmpounds which contain at least one 6-carbon
benzene ring structure. C. Z. ‘=e, -nvironmental Engineering Dictionary
(Rockville: Government Institutes, .nc., 1989), p.34.
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39. Again at the Department’s request, Wright Labs did additional
sampling on June 5, 1987, and, based on the resuits, diagrammed the zone of
contamination below the concrete slab (including a depression below the slab)
and pallets next to the door of Building No. 2 down the slope towards the tree
line. (C-4, p.4, Figure 3) |

40. Fry also ret&ined the University of Pittsburgh’s Center fdr
Hazardous Materials Research (CHMR) to advise it on its waste hand]ing‘
practices. (N.T. 275)

41. Francis Fair, then the Department’s Harrisburg Region, Bureau .of
Waste Management monitoring and compliance manager, visited the Church Road
Facility with Ms. Golab in July, 1987. (N.T. 91)

42. Fair and Golab observed several small diameter pipes emerging
from the side of Building No. 2; the soil beneath the pipes was rust-colored,
with a petroieum-1ike sheen on the surface. (N.T. 94)

43. The pipes carried air conditioner condensate. (N.T. 95)

44, Fair and Golab also observed stained limestone chips in an area
between Buildings No. 1 and 2 where drums were stored. (N.T. 93)

“ 45, -After Fry and the Department were unable to reach agreement on
the clean-up plan, the Department issued the order which is the subject of
this appeai. (Stip. Fact No. 7)

46. The order airected Fry to cease all waste disposal at the Churcn
Road Facility; perform additional soil assessments, inciuding in the area of
the air conditioner éonaensate discharge and the stained area between the two
buildings; install groundwater monitoring wells; submit a groundwater study

and remediation plan if the monitoring wells showed groundwater contamination;

and prepare and submit a PPC pian.
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47. In September, 1987, Wright Labs prepared a second assessment
report to provide suppiemental data in determining the extent and degree of
contamination at the Church Road Facility. The report confirmed the original
zone of coﬁtamination delineated by Wright Labs in its July, 1987, report.
(Ex. C-5) |

48. The Department favored removal and disposal of the contaminated
soil behind Building No. 2, while Fry advocated removing the soil, aerating
it, and putting it back on the area from which it was excavated. (N.T.
109-110)

49. At the time of the hearing on the merits, Fry had excavated,
assessed, aerated, and repiaced the soil in the area of the cement slab north
 of Building No. 2, and the Department was satisfied with this remediation.
(Stip. Fact No. 8)

50. The pipes discharging the air conditioner condensate have been
labeled and identified, and the condensation is now discharged into the
Mechanicsburg sewer system. (N.T. 240, 261-262)

| 51. The groundwater monitoring wells were required by the Department
because it was standard procedure in the Harrisburg Regional Office. (N.T.
97-98)

52. Despite a de minimis amount of contamination in the excavated
soil, the Department insists on the installation of monitoring wells; in fact,
the Department would insist cn the installation of monitoring wells even if
there had been no contamination in the excavated soil. (N.T. 123-124)

53. Ms. Golab's July ana December, 1986, inspections of the Church
Road Facility were prompted by a compiaint of waste dumping; she found nothing

to substantiate the compiaints. {N.T. 232, 234)
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54. The only spill observed by the Department at the Church Road
Facility was\the air conditioner condensate. (N.T. 120-121, 239-240)
55. Neither the air conditioner condensate nor the ink used by Fry
were sampled by the Department. (N.T. 131, 238)
| 56. Mr. Fair believed that a PPC plan was necessary because Fry's
employees were confused about its storage, handling, and disposal practices;
he also assumed that since Fry‘s housekeeping practices were sloppy, its past
housekeeping practices were likely to have been slioppy. (N.T. 103-104, 111,
116) ‘
57. Mr. Fair's conclusion that Fry's emplioyees were confused was
based on his conversations with two empioyees. (N.T. 116-117)
58. Fry's premises were generally neat and clean. (N.T. 238)
59. The Department conducted another inspection of the Church Road
Facility on December 14, 1988, and did not cite Fry for any violations. (N.T.
262)
60. As of the date of the hearing on the merits, the Department had
not been to the Church Road Facility since December, 1988. (N.T. 262) .
' DISCUSSION “
Under 25 Pa. Code §21.101(b)(3); the Department bears the'burdén of

proving by a preponderance of the evidence that its order to Fry was not an

abuse of discretion. Max L. Starr v. DER, EHB Docket Mo. 37-203-W
(Adjugication issued April 1, 1991). Because the Department has withdrawn ail
of its ailegations regarding illegal disposai of hazardous waste, our task is
to determine whether Fry illegally disposed of residuai waste at its Church
Road Facility and, if so, wnhether the remedial measures prescribed by the

Department in its orcer were arbitrary, capricious, or unreasonable.
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Authority for Issuance of the Order

The Department argues that Fry disposed of res1dua] waste4 without
a perm1t in violation of the SWMA and 25 Pa. Code §75. 21(a ). Such an
assertion is, we believe, an overbroad interpretation of the SHMA. Article
III of the SWMA relates to residual waste; a permit is not required unless one
operates or owns a Jresidual waste processing or disposal facility.” §301 of
the SWMA (emphasis added). A1l other storage, transportation, processing, or
disposal of residual waste must either be "consistent with...or authorized by
the rules and regulations of the department...,"5 These provisions are
also mirrored in 25 Pa. Code §75.21(a).

While the SWMA does not contain a specific definition of a processing
or disposal facility, the stathtory scheme does distinguish between
"establishments”® which generate and store wastes, and facilities/ which
process, treat, and dispose of the wastes. Fry clearly falls within the
former category and, therefore, does not require a permit under §301 of the

SWMA.

4 "Residual waste” is defined in §103 of the SWMA to include "Any garbage,
refuse, other discarded material or other waste including...liquid...materials
resulting from industrial...operations....” There is no dispute here that Fry
is generating residual wastes at its Church Road Facility.

5 In its post-hearing brief the Department cites to a non-existent §301(a)
of the SWMA as support for its argument that Fry was required to have a permit
to dispose of residual waste at its facility. We assume that the Department’s
citation should have been to §302(a) of the SWMA. In any event, that section
does not impose a permitting requirement independent of that in §301; it, like
§610 of the SWMA, merely defines uniawful conduct.

6 These include commercial, industrial, municipal, residential and
institutional establishments, as weil as mining and “normal” farming
operations.

7 1n the case of municipal and residual wastes, these include transfer,
composting, resource recovery, treatment, and disposal facilities.
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While Fry did not violate the SWMA by disposing of residual wastes
without a permit; it is still subject to the requirements of §302(b) of the
SWMA.8  That section provides in pertinent part that: ‘

It shall be unlawful for any person...who
stores, processes, or disposes of residual waste
to fail to:

(1) Use such methods...as are necessary to
control leachate, runoff, discharges and

emissions from residual waste in accordance
with department regulations.

* k k Kk %

(3) ...operate and maintain...areas in a
manner which shall not adversely affect or
endanger public health, safety and welfare or
the environment or cause a public nuisance.
Although admittedly largely circumstantial, there is evidence in the record
that residual waste in the form of spent Tower solvent and waste inks from the
printing preSses were either stored or disposed in a manner which affected the
environment.
There were visible signs of staining on the north side of Building
No. 2 in the area where 55-gallon drums of Tower solventd were stored
'(Findings of Fact 15, 17). The staining extended from the cement stoop
outside the rear door down to the tree line behind the building (Finding of

Fact No. 22). Fry makes much of the fact that the Department did not

determine whether Tower solvent stains soil, that the floors and walkways

8 The Department also aileged in its order that Fry had violated this
section of the SWMA.

9 While the term “solvent” is broadly defined as a liquid which dissolves
other substances, the term usually refers to an organic liquid. Varieties of
solvents include alcohols, esters (e.g. ethyl acetate), aromatic hydrocarbons
- (e.g. benzene, toluene, and xylene), petroleum hydrocarbons (e.g. kerosene and
mineral spirits), and ketones (e.g. acetone). C. E. lLee, Environmental
Engineering Dictionary (Rockville: Government Institutes, Inc., 1989),
pp.487-488. ‘
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leading to this rear door were stained from ink on the pressmen’s shoes, and
that the Fry emp1oyees used this area behind Building No. 2 to smoke on breaks
(Findings of Fact No. 23, 24, and 28). What we find to be more telling:is
Fry’s admission that a small amount of solvent was spilled in the area (Fry
post-hearing brief,.p.2) and the soil sampiing by Wright Labs, Fry’s
consultant. The sampling conducted by Wright Labs found elevated levels of
organic compounds such as isopropyl benzene, propyl benzene, and isomers of
xylene, ethylene toluene, trimethyl benzene and CigHi4 aromatics in this area
(Finding of Fact 38). There was no evidence that these chemical substances
were naturally occurring in the soils, so it is logical to conclude that
either these chemical compounds were placed in the soil or that some other
chemical substance which broke down into these compounds was placed in the
s0i1.10 Given Fry's admission and Wright Labs’ sampling, we conclude that
Tower solvent was spilled on the ground.

Since Fry was operating and maintaining this area in a manner which
adversely affected the environment, it was in violation of §302(a)(3) of the
SWMQ, and the Department was empowered by §602 of the SWMA to order Fry to
take appropriate action to remediate the problem caused by its practices.
However, because the Department had the legal authority to issue the order
does not mean that the remedial measures prescribed in the order were not an

abuse of discretion. ‘We will now turn %2 these remedial measures.

10 yhen organic compounds are placea on land they will degrade, volatilize,
run-off, leach, or be absorbea bv olants. Brown, Evans, and Frentreys (ed.),
Hazardous Waste Land Treatment (Boston: Butterworth Publishers, 1983), p.330.
The Board takes official notice of this scientific fact, VYale Chemical Co. v.
Hartford Accident and Indemnitv Co., 3240 Pa. Super. 510, 490 A.2d 896 (1985},
rev'd on other grounds, ci2 Pa. 290, 316 A.2d 684 (1986), and 25 Pa. Code
§21.109. ' ’
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Remedial Heasures

The remedial measures in the Department’s order which are at issue
are the requirement for Fry to perform additional soil sampling, to install a
monitoring well, and to submit a PPC plan.

Soil Sampling

Fry was required to perform édditiona] soil sampling along the
macadam road in the back of the Fry property and along the rear of Building
No. 2 where the drainage pipes were located near the compressors (Order,
paragréphs 2-3, Letter attached to Notice of Appeal, p.2). These requests
were the result of the Department’s July, 1987, observations of -a stained
contrete pad where drums had been stored, an area covered with stained
1imestone chips where drums had been stored, and 1iquid on the ground beneath
drainage pipes emerging from Building No. 2 (N.T. 93-95).

The Department argues that additional soil sampliing is warranted to
determine the nature and extent of any contamination and contends that the
burden on Fry will be minimai. Fry, on the other hand, asserts that such
sampling is not justified where the Department has no evidence concerning any
substances in the soil.

As for the liquid below the drainage pipes, there is unchallenged
evidence that it was condensation from an air conditioner (Finding of Fact
43). The condensate is now piped directly into the Mechanicsburg sewer system
pursuant to a permit (N.T. 240) and the pipes have now been labeled and
jdentified (N.T. 262). Given these circumstances and absent any evidence Trom
the Department as to the nature of the condensate, requiring soil sampiing in
this area is an abuse of discretion.

A similar conciusion must be reached for the stained concrete pad and

the stained limestone chips. .The oniy evidence relating to the area is visual
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observations of staining; the Department’s witness, Frank Fair, explained‘that
sampling was necessary because surtace manifestations of spills or releases 1in
that area indicated there was contamination in the area (N.T. 100). We have

no evidence-as to what was stored in these areas, so we have no idea what, if
anything, contaminated the soil. Although the Department has broad powers to

order investigative work, Ernest C. and Grace Barkman v. DER, 1988 EHB 454,

there must be some evidence of actual or potential contamination.
Furthermore, the appearance of this area was of no concern to the Department
at the next inspection in December, 1988, for Fry was not cited for any
violations (N.T. 262). Requiring Fry to perform any more soil sampling is an
abuse of discretion.
Installation of Groundwater Monitoring Well

The Department argues that while it has no evidence of actual dumping
at the Fry facility, it has strong circumstantial evidence that such dumping
of residual waste did occur, and, accordingly, it was justified in requiring
Fry to examine whether any contamination entered the groundwater. The
Department maintains it was not burdensome to require a single monitoring
well, arguing it wouid have been irresponsible for it to do otherwise. Fry
contends that because the soil at the site was femoved, aerated and tested
‘showing only smail amounts of residual waste, and the hazardous waste
violations have been withdrawn, z monitoring well is not justified. We agree.

The Department’s reason Ttor requiring the monitoring weil was its
concern for the impact of hazardous waste on groundwater. Since the hearing,
the Department has withdrawn all hazardous waste violations, thereby
eliminating the very rationale for requiring Fry to install a monitoring weil.

The soil in this area was excavated, aerated, and put back in place

(Finding of Fact No. 48). The parties stipulated that the remediation was
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adequate (Finding of Fact No. 49). The Department did not visit the site
between December, 1988, and May, 1990, the date of the hearing on the merits
(Finding of Fact No. 60). There was no evidence as to surface streams or
groundwater wells jn the area.

The Depgrtment's insistence on this requirement was motivated by a
desire for bureaucratic consistency, as was apparent from Mr. Fair’s
testimony. Mr. Fair testified that the wells were required because it was the
standard procedure of the Harrisburg Regional Office (Finding of Fact No. 51)
and that the monitoring wells would have been required even if there had been
no contamination in the excavated soil (Finding of Fact No. 52). This is
arbitrary action and, therefore, an abuse of discretion.

PPC Plan

The Department’s order required Fry to hire a consultant to prepare a
PPC plan to examine Fry’s waste generation, handling, and disposal practices.
The Department claims this pian is necessary as a result of Fry’s continued
inability to identify its waste étreams, handle its wastes, and understand its
responsibilities under the law, inciuding whether or not it was a small
auantity generator and its necessity to obtain a hazardous waste identification
number. The pian, the bepartment argues, would require the company to think
about its waste practices, prepare a written manual to inform emplovees of
their responsibilities, and submit an emergency resoonse pian (N.T. 101-103).
Fry disputes the necessity for the pian and contends that the work already
performed by the CHMR is sufficient.

Owners or operators of hazardous waste treatment, storage, and
~disposal sites are required to deveiop and implement PPC. plans. 25 Pa. Code
$264.51. There is no anaiogous regquirement in the reguiations governing

residual waste. Since the Department has withdrawn ail of its allegations
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regarding Fry's violations of hazardous waste management requirements and all .
of the reasons the Department advances to support this requirement relate to
hazardous waste management concerns, it is an abuse of discretion for the
Department to insist upon this remedial measure. 11

CONCLUSIONS OF LAW

1. The'Boérd has jurisdiction over the parties and subject matter of
this appeal. |

2. The Department, in accordance with 25 Pa. Code §21.101(b)(3),
bears the burden of proof in an appeal of an order and must establish by a
preponderance of the evidence that the order was not arbitrary, capricious, or
otherwise an abuse of discretion.

3. Fry was not required to have a permit under §301 of the SWMA, as
it did not own or operate a residual waste pfocessing or disposal facility.

4. Fry was required by §302(b)(3) of the SWMA to hand]e residual
waste so as not to adversely affect or endanger the environment.

5. Fry’s handling of residual waste adversely affected the environ-
ment and the Department was authorized by §602 of the SWMA to issug an order
to Fry to bring it into compiiance with §302(b)(3) of the SWMA.

6. The Board may substitute its discretion for that of the
Department if it finds the Department abused its discretion.

7. The reguirement for Fry to perform additional soil sampling and

install monitoring weils is an apuse oT discretion wnere the Department and

11 Although the Department’s oraer was also issued pursuant to the Clean
Streams Law and regulations adooted pursuant to that statute at 25 Pa. Code
§101.3(b) authorize the Department to reguire one utilizing a polluting
substance to prepare a plan to prevent the discharge of such substances into
the waters of the Commonweaith, :the Department did not request such a plan
from Fry.
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Fry have agreed that the soil remediation performed by Fry is adequate and
there is no evidence otherwise to support the imposition of such measures.

8. Owners or operators of hazardous waéte treatment, storage, and
disposal sites are required to deve]ép and implement PPC p]éhs. ‘25 ba. Code
§264.51. | | :

9. The.Departmeht’s requirement thét Fry prepare a PPC p]én fs an
abuse of discretion where the Department has withdrawn all of its contentions

regarding violations of hazardous waste management requirements.
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ORDER
AND NOW, this 6th day of November, 1991, it is ordered that'the
appeal of Fry Communications,‘fnc. is dismissed with fegard to the Department’s
authority te issue the September 24, 1987, order and sustained with regard to

the remedial measures mandated by the order.

ENVIRONMENTAL HEARING BOARD

e

Administrative Law Judge

Chairn

/ a7

L ; MUWW
ROBERT D WYERS

Administ;ative Law Judge
Member

’r—ﬂﬂfﬁg:’? Fﬁ# esak

Administraiive Law Judge
Member

Administréti?e Law Judge
Member

/,5;5%3422 e (ol

JOSEBH N. HACK
Administrative Law Judge
Member

DATED: November 6, 1991

cc: DER, Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Dennis A. Whitaker, Esq.
Central Region
For Appeilant:
Robert A. Swift, Esq.
KOHN, SAVETT, KLEIN & GRAF
Philadelphia, PA

bl

1752



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMIT}H
717-787-3483 SECRETARY TO THE BC
TELECOPRIER 717-783-4738

RICHARD SMITH T/A :
ACME DRILLING COMPANY | :
V. : : :  EHB Docket No. 91-364-MJ.

(Consolidated at
No. 91-266-MJ)

COMMONWEALTH OF PENNSYLVANIA, ,
Issued: November 6, 1991

DEPARTMENT OF ENVIRONMENTAL RESOURCES

OPINION AND ORDER
SUR
PETITION FOR SUPERSEDEAS

By Joseph N. Mack, Member
Synopsis

A petition for supersedeas is denied where the evidence fails to
establish that the petitioner is likely to prevail on the merits.

OPINION

Richard Smith t/a Acme Drilling Company (Acme or Appellant) filed a
notice of appeal on July 3, 1991 from a denial of his application for a Stage
" II bond release under Surface Mine Permit No. 32823035. The denial
specifically notified Acme that there had been a degradation of an on-permit
and an off-permit pre-existing discharge. This appeal was docketed at EHB
" Docket No. 91-266-MJ. On August 28, 1991 the Commonwealth of Pennsylvania,
Department of Environmental Resources (DER or the Department) issued a
Compliance Order directing the appellant to submit a plan for permanent

treatment or abatement of the pollutional discharges at background sampling
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point 15 (BS-15) and monitoring point 11 (MP-11) and to begin interim
treatment of the same discharges within 72 hours. This order was appealed by
Acme 6n September 4, 1991 at which time Acme also filed a petition for
supersedeas. Both the appeal and the Petition for Supersedeas were docketed
at EHB Docket No. 91-364-MJ. The Board issued an order on September 10, 1991
consolidating the appeals at Doéket No; 91;266-MJ, directing the Department to
file an answer to the petition, allowing limited discovery and’éettingia'
supersedeas hearing for October 7 and 8, 1991. The hearing took place as
scheduled; both parties were represented by counsel. Six witnesses testified:
two for the petitioner Acme and four for the Department.' The |
petitioner/appellant introduced nine exhibits, and the Department introduced

~ ten. The transcript totaled 408 pages.

The parties agreed at the outset of the hearing that the only
question for the Board with regard to the discharges was the hydrp]ogic,
connection of BS-15 to the Acme permit and that MP-11 was not at issue. In
the opening statement of counsel for the petitioner/appellant. it was admitted
that there had in fact been degradation of the BS-15 discharge with regard to
the elevated or higher metallic content of the water.

The elements of a supersedeas before the Envirohmental Hearing Board
are contained in 25 Pa. Code §21.76 et seq. At this point, after the filing
of the petition for supersedeas and hearing thereon, we must examine §21.78
which deals with the grant or denial of the petition. That section sets out
three factors which must be considered in determining whether to grant or deny
the petition for supersedeas. Specifically, these are as follows:

1) ‘Irreparab1e harm to the petitioner
2) The likelihood of the petitioner prevailing

on the merits ;
3) The Tikelihood of injury to the public
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See also Westinghouse Electric Corporation v. DER, 1988 EHB 857, 858, We will

focus on the second of these. _
The Department, through its Exhibit No. 7, a stddyvprepéred by its

hydrogeologist, Timothy Kania, established the hydrogeo]ogic history of BS-15
from January 6, 1982 to April 3, 1991. It is clear from this study that the
discharge has been polluted for the entire period and that the discharge has
had and continues to carry the marks of acid mine drainage (AMD), in ﬁhét its
pH level has been hovering around 3.0 with 0 alkalinity and acidity as high as
900 mg/1. For'pﬁrposes of this hearing the parties agreed at the_ouféet that
discharge BS-15 had in fact been degraded with respect to the meta1 contents
of the water during the period of Acme’s mining and backfil]ing.» Between 1982
and 1991 the manganese had increased by a factor of 6+ (from 6 or 7 m§/1
to 30 or 40 mg/1). In the same period the iron increased by a factor 6f
25+ (11 mg/1 to 250 mg/1). In the same manner the sulfates rose frdh 260
mg/1 to 1100 mg/] or more. | |

| The foundat1on question then is whether the change in the d1scharge
is the result of Acme s mining. Two witnesses test1f1ed on this issue:
William B. Wright, an engineer for the petitioner, and Timofhy Kania, a
hydrogeologist for the Department. Mr. Wright testified that he had no
evidence that the Acme mining had contributed to the elevation of the metals.
(T—50).1 He testified further that he "did not feel" that Acme’s mining had
contributed to the e]eVation. (T-50). He did not give anj reason iﬁ sdpport
of his testimony except to say that other things or happenings may have Had

such an effect, such as a haul road built during the same period from local

l"T-___“ is a reference to a page in the transcript of the supersedeas
hearing.
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material or spoil. He also mentioned the extensive mining south and southeast
of Acme’s mining, all of which appears on Appellant’s Exhibit "A". His
testimony,»however, clearly indicates that he did not do any "specific
investigation" of the discharge at BS-15 and its recharge area other than to
review the DER permit data. (T-80) |

The Department, on the other hand, through Timothy Kania did a
comprehensive study of the various pollutional dischargés on or adjacent to
both the Acme permit site and the B]éirsvi]]e Associates permit sfte which
encompasses all of the Acme permit area as well as a substantial area to the
south and southeast of the Acme area. Blairsville Associates conducted
mining during most of the period of Acme’s minihg. Mr. Kania’s report looks
at oné of the pre-existing discharges, BS-13, which pre-dated both Acme’s and
Blairsville Associates’s mining, as showing no degradation due to the later
mining (in this case by Blairsville Associates). The report furfher
recommends exoneration of Blairsville for any responsibility therefor.
However, in the case of BS-15, the report details the amount of degradafion
which has taken place. In Mr. Kania’s specific analysis of BS-15, he points
out that the discharge is a pre-existing discharge that has degraded
substantially during and after Acme’s mining. In addition, the geologic and
hydrologic section of the report details the recharge areas for several of the
discharges. Mr. Kania’s report states that the "only physically possibTe
recharge area for BS-15 would include several acres of the topographically
higher area to the south and southwest of the discharge." Such a recharge

area, he goes on to say, "would include much of the eastern and central part

of the areas affected by Acme."
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As has been previously set out, the petitioner/appellant Acme must
demonstrate (1) irreparable harm, (2) the 1ikelihood of prevailing on the
merits, as well as (3) the unlikelihood of injury or pollution to the public
| health, safety or welfare. Because we believe that Acme has presented
no evidence showing a 1ikelihood that it will prevail on the merits, we need

not proceed to the other two requirements expressed above.

ORDER
AND NOW, this 6th day of November, 1991, it is ordered that

Appellant’s petition for supersedeas is denied.

ENVIRONMENTAL HEARING BOARD

istrative Law Judge
er S

DATED: November 6, 1991

cc: Bureau of Litigation

- Library: Brenda Houck
For the Commonwealth, DER:
Dennis A. Whitaker, Esg.
Central Region
For Appellant:
Vincent J. Barbera, Esgq.
Somerset, PA

rm
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE g
HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 ~ SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

LARRY D. HEASLEY, et al.

v. . EMB Docket No. 90-311-MJ
: (Consolidated)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and :
COUNTY LANDFILL, INC., Permittee : Issued: November 7, 1991

OPINION AND ORDER SUR
PERMITTEE’S MOTION FOR
PARTIAL SUMMARY JUDGMENT

By Joseph N. Mack, Member
Synopsis |

Partial summary judgment is entered for the permittee and against
appé]iants on certain issues raised in the notice of appeal where the
pleadings, interrogatories, deemed admissions, and affidavits on file show
there is no genuine issue of material fact and the permittee is entitled to
judgment as a matter of law. However, where the permittee has failed to
adequately support the contentions in its motion, as required by Pa.R.C.P.
1035, summary judgment will not be granted.

_ OPINION

This matter arose on July 27, 1990 when Larry D. Heasley, et al.

("Appellants") appealed the Department of Environmental Resources’ ("DER’s")

issuance of a solid waste permit and water obstruction permit to County
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Landfill, Inc. ("County Landfill") for the construction and operation of an
expansion to County Landfill’s waste disposal and/or processing facility in
Farmington Township, Clarion County. Appellants subsequently appealed bERfs
issuance of a gas collection permit in connection with the aforesaid waste
disposal facility, incorporating all of the legal and factua] issues raised fh
their prior appeal. On December 26, 1990, the two appeals were conso]idated
at the above-captioned docket number. } (The solid waste, water obstruction,
and gas collection permits are sometimes herein collectively referred to as
"the permit.")

The matter now before the Board is a motion for partial summary’
judgment filed by County Landfill on May 3, 1991. County Landfill moves that
summary judgment be granted in its favor with respect to the issues raised in
paragraphs 1-4, 8-10, 12-15, 17-20, 23-25, 27-28, 30-36, 38-48 of séction 3(a)
of Appellants’ notice of appea12 and section 3(b)(2) of the notice of
appeal. (Hereinafter, the arguments set forth under section 3(a) wi]]l
simply be referred to by their paragraph number without any reference.to
sec%ion 3(a)). On June 28, 1991, Appeliants filed a brief in opposition td
County Landfill’s motion.

Before examining County Landfill’s motion, we note that summary

judgment may be rendered where "the pleadings, depositions, answers to

1p velated appeal was filed by Appellants challenging a settlement
agreement reached between County Landfill and DER with respect to an amendment
to the solid waste permit. The appeal was dismissed for lack of standing in
an Opinion and Order issued May 13, 1991 at Docket No. 91-031-MJ, which is now
on appeal before the Commonwealth Court at No. 1337 C.D. 1991.

2p reference to Appellants’ "notice of appeal” is a reference to the

notices of appeal filed in both of the appeals consolidated herein since the
second appeal merely incorporated all of the arguments of the first.
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interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law." Pa.R.C.P. 1035(b);_
Summerhill Borough v. Commonwealth, DER, 34 Pa. Cmwith. 574, 383 A.2d 1320
(1978). 1In passing on a motion for summary judgment, we are required to view
the facts in the 1light most favorable to the noh—moving party. Robert C.
Penoyer v. DER, 1987 EHB 131, 133. Turning to County Landfill’s motion, we

will address each argument individually.

Residual Waste and Special Handling Waste

Throughout their appeal, Appellants argue that the permit does not
place adequate restrictions and 1limitations on the disposal of residual waste
or special handling waste at the facility. In its motion, County Landfill
asserts that the permit does not allow the disposal of residual or specia]y»
handling waste at the present time, and that before County Landfill may accept
such waste it must apply for and obtain separate moduie approval from DER.
Therefore, County Landfill contends, Appellants have no standing to raise this
1ssue”beCause there is no immediate or direct harm to their interests. County
Landfill further argues that if and when it applies for separate module
approval to dispose of residual and/or special handling waste, Appellants may
raise their challenge at that time. In response, Appellants argue that
consideration should be given to this issue at the outset of operation of the
landfill and that to do otherwise places on them the burden of having to
object every time approval for a new waste stream is sought and granted.

In order for Appellants to have standing to raise this issue, they
must be able to demonstrate that they have a substantial interest which has

been directly and immediately impacted. William Penn Parking Garage. Inc. v.
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City of Pittsburgh, 464 Pa. 168, 346 A.2d 269, 280 (1975); Roger Wirth v. DER,

1990 EHB 1643. We have already examined the issue of whether Appellants have

standing to raise any challenges regarding residual waste which may be

accepted at the landfill. In Larry D. Heasley, et al. v. DER and County
Landfill, Inc., EHB Docket No. 91-031-MJ, Appellants appealed a settlement

agreement reached between DER and County Landfill which amended a paragraph of

its solid waste permit. Appellants argued, inter alia, that the amendment did

not place a sufficient limitation on the amount of residual waste to be
accepted at the facility. The Board determined that the solid waste permit
issued to County Landfill did not authorize the disposal of any residual waste
at its facility, and that before County Landfill could accept any residual
waste it would be required to apply for and receive Module I approval. We
held that because Appellants could show no direct or immediate harm to théir

interests, they lacked standing to bring the appeal. See Larry D. Heasley, et

al. v. DER, EHB Docket No. 91-031-MJ (Opinion and Order Sur Motion to Dismiss
or for Summary Judgment, iésued May 13, 1991). |

) As in the aforesaid appeal at No. 91-031, County Landfill has again
provided us with the affidavits of Arthur F. Provost, Acting Regionai Sb1id
Waste Manager for DER’s Bureau of Waste Management’s Meadville Office, and
Mark C. Tondra, Vice President of County Landfill. Both confirm that undef
the current terms of its permit County Landfill is not authorized to dispose
of any residual or special handling waste, and that before it may do so it
must apply for and obtain separate module approval from DER. As in the appeal
at No. 91-031, we find that the harm of which Appellants complain is remote
and speculative since we cannot anticipate when or even if County Landfill may

apply for and receive module approval for the disposal of residual and/or
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special handling waste at its facility. Because there is no direct and
immediate impact upon Appellants’ interests, they have no standing to raise
this challenge at this time. Therefore, summary jddgment is granted to County
Landfill oh the issue.of disposal of residual and special handling waste.

Effect on Tourism

In paragraphs 1, 14, and 25 of their appeal, Appellants argue that
the area where the facility is to be constructed is a recreational area, and
that construction of a waste disposal facility in that area will have a
disastrous effect on the tourist industry. Appellants assert that DER did not
properly take this into consideration in issuing the permit.

County Landfill argues, first of all, that there is no requirement in
the Solid Waste Management Act ("SWMA") , Act of July 7, 1980, P.L. 380, as
amended, 35 P.S. §6018.101 et seq., that DER must consider the potential
impact a solid waste processing and/or disposal facility will have on tourism,
and, secondly, that even if DER were required to conduct such a review,
Appellants have no standing to raise this issue because none of them represent
the tourism industry in their capacity as appellants.

On pages 3-5 of their brief, Appellants respond that County Landfill
has misinterpreted their argument to be one of economic effect on the tourism
industry of the area, when, in fact, Appellants are claiming that the
placement of a landfill within such close proximity to recreational areas will
cause the users of these recreational areas to discontinue their use and
enjoyment of them. Appellants assert that DER failed to make a determination

under Article I, Section 27 of the Pennsylvania Constitution as to whether the
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need for the Tandfill outweighs the harm to the environment, and that this may
be gauged by the extent to which residents of and visitors to the area-
discontinue their use and enjoyment thereof.

Each of the Appellants has brought this appeal as either adjoining
landowners or 1andoWners whose water supply or mineral rights may be affected
or as individuals who iive, work, and enjoy recreational activities in the
area fn guestion. None has demonstrated a direct and substantial interest in
the tourist industry. We note that a claim is made in the notice of appeal
that expansion of the solid waste disposal/processing facility wi]i affect Mr.
Heasley’s business interest, i.e. a restaurant which he owns. However, in
their response to the motion for partial summary judgment, Appellants state
that Mr. Heasley’s concern is primarily with the effect of the solid waste

facility on the water supply for his restaurant; no reference is made

to the amount of his business which may be generated by tourism. Moreover, as
noted above, Appellants have stated in their response that they are not
asserting a claim with respect to the economic effect on the tourist industry
but, rather, with respect to use and enjoyment of the area.

To the extent Appellants are contending that expansion of the
processing/disposal facility will directly interfere with their water supply
and with their use and recreationaT enjoyment of the area, and that DER
. failed to assess the environmental impact of the permit issuance, they have
standing to make this challenge. As landowners and individuals who live,
work, and enjoy recreational activities in the area and who use groundwater in
close proximity to the Tandfill, Appellants have a direct, immediate, and

substantial interest sufficient to confer standing to bring these claims.
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Therefore, we conclude that Appellants do have standiné to assert
that expansion of the solid waste facility will interfere with their water
supply and use of the area. With respect to the issue of economic effect on
the tourism industry of the area, Appellants have stated that they are not
making this claim and; therefore, this issue may be dismissed.

25 Pa.Code Chapter 131

Paragraph 17 of Appellants’ notice of appeal states that the permit
fails to comply with the requirements of 25 Pa.Code Chapter 131, particularly
with respect to control of road dust. Chapter 131 deals with ambient air
quality standards. In its motion for partial summary judgment, County
Landfill contends that pursuant to an order of the Board, Appellants have been
deemed to admit that the reqhirements of Chapter 131 have been met.

Appellants do not address this argument in their response.

In an Opinion and Order dated March 25, 1991 -at the above-captioned

docket number, the undersigned Board member ruled that due to Appellants’

failure to file timely responses to DER’s request for admissions, all matters

contatned therein were deemed to be admitted. See Heasley v. DER and County
Landfill, EHB Docket No. 90-311-MJ (Opiﬁion and Order issued March 25, 1991).
Numbers 12 and 13 of the request for admissions dealt with ambient air quality
standards for eleven contaminants, including total suspended particulates and
settled particulates. Through their deemed admissions, Appellants have
admitted that the ambient air quality standards for the eleven contaminants
are presently being attained and that expansion of the landfill will not cause
them to be exceeded. Since Appellants have admitted that the ambient air
quality standards of Chapter 131 are currently being met for the listed

contaminants, including suspended and settled particulates, and that the
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standards will not be exceeded by expansion of the landfill, they may not
argue that the permit fails to comply with 25 Pa.Code Chapter 131. Thus,
County Landfill is granted summary judgment on this issue.

Governor's Executive Order 1989-8

The Governor’s Executive Order 1989-8 ("Executive Order"), which was
adopted October 17, 1989, requires DER to implement a state Municipal Waste
Management P1én. Section 1(a)(1l) of the Executive Order prohibits DER from
approving landfill expansions unless the applicant can demonstrate a need for
additional capacity and can show that at least 70% of the municipal waste
proposed to be received at the facility is generated within Pennsylvania.

Paragraphs 9 and 32 of Appellants’ notice of appeal argue that the
permit does not place a 30% cap on residual or special handling waste
generated outside of Pennsylvania. In its motion, County Landfill argues that
Appellants’ contentions regarding the Executive Order are incorrect as a
matter of law, and that summary judgment should, therefore, be granted tq
County Landfill.

As noted previously herein, County Landfill’s permit does‘not
authorize it to accept any residual or special handling waste, much less Timit
the amount it may receive from out-of-state. Therefore, there is no basis for
Appellants’ argument that the permit does not sufficiently limit the amount of
out-of-state residual and special handling waste which may be accepted by_
County Landfili. Moreover, the 70%/30% limitation of the Executive Order
refers only to municipal waste, and there is no indication that it was meant
to apply to other types of waste as well.

Paragraph 32 of the appeal also complains that the permit application

contained no proof that at least 70% of the municipal waste to be accepted at
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the Tandfill will originate 1n‘Pennsy1vania. However, County Landfill’s
permit, as amended, specifies that at least 70% of the municipal waste to be
accepted at the landfill must originate within Pennsylvania. Therefore,
County Landfill is required by its permit to comply with the 70%/30%
limitation regardless of what was contained in its app]ication.3 Any
failure on the part of County Landfill to comply with that restriction would
subject it to a separate enforcement action outside the scope of this appeal.
In conclusion, summary judgment is granted to County Landfill with
respect to Appellants’ challenge under the Executive Order that the permit
does not place an adequate limit on out-of-state residual or special handling
waste, since no such waste may be accepted at the landfill whether generated
out-of-state or intrastate. Summary judgment is also granted to County
Landfill with respect to Appellants’ argument that the permit application
failed to show that at least 70% of the municipal waste to be accepted at the
landfill will originate in Pennsylvania.

Property Values

Paragraph 46 of the notice of appeal asserts that in granting the
permit, DER "casually dismiss[ed] the diminution of property values of
sufrounding properties." County Landfill argues that DER has no duty to
consider the effect of a permit issuance on individual property values, and,
therefore, Appellants’ allegation is irrelevant. In response, Appellants
assert that County Landfill and DER are confused as to Appellants’ argument.

Unfortunately, Appellants’ response is itself confusing. While Appelliants’

3However, the constitutionality of the 70%/30% limitation of the Executive
Order has been called into question as being an impermissible restriction on

interstate commerce. See Empire Sanitary Landfill, Inc. v. DER, EHB Docket
No. 90-467-W (Opinion and Order issued January 30, 1991).
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notice of appeal states that they are concerned with the effect of the permit
issuance on surrounding property values, their response couches this argument
not in terms of economics but, rather, the properties’ value with respect to
public use, enjoyment, and recreation. It is difficult to decipher exactly
what Appellants are arguing. However, to the extent Appellants have made the
argument that issuance of the permit will cause a decrease in the monetary -
value of their properties and that DER improperly failed to consider this,

that evidence is not relevant. This issue was examined in Robert Kwalwasser

v. DER, 1986 EHB 24, which held that DER had no duty to consider the possible
diminution in surrounding property values when issuing a permit. Id. at 41.
Although that case was decided under the Clean Streams Law, Act of June 22,
1937, P.L. 1987, as amended, 35 P.S. 8691.1 et seq., and the Surface Mining
Conservation and Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended,
52 P.S. §1396.1 et seq., likewise there is nothing in the SWMA or.the
regulations thereunder which would require DER to examine the effect of a
permit issuance on the value of surrounding properties. Therefore, to the
extent Appellants are arguing that DER failed to consider the economic effect
on their property values of the issuance of the permit to County Landfill,
this argument is without merit and summary judgment thereon is granted in
favor of County Landfill.
Zoning

Paragraph 47 of the notice of appeal argues that the permit
completely ignores the fact that the permitted site is not zoned for the use
in question unless a variance is granted. County Landfill, in its motion for
partial summary judgment, counters thaf zoning matters are outside the Board’s

jurisdiction. In their reply, Appellants ignore this argument and simply
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state that County Landfil] has obtained no variance from the municipality for
use of the property as a landfill. ”

The process for obtaining local zoning approval and the permitting
process under SWMA are two separate and distinct procedures. While a
municipality may regulate the location of a solid waste disposal/processing
facility through its zoning ordinances, that is not a matter which is befofe
DER in determining whether to grant or deny a permit. DER is not required by‘
SWMA to ensure that local zoning ordinances have been complied with before it

may issue a permit. Hilltown Township Board of Supervisors v. DER, 1988 EHB
1009, 1012; Township of Washington V. DER, 1988 EHB 325, 327-328.

Since DER’s issuan;e of the permit was not dependent on compliance
with local zoning ordinances, there is no basis for Appellant’s argument and
summary judgment is granted to County Landfill on the fssue of zoning.
Testing of Cover Soils |

In paragraph 39 of the appeal, Appellants argue that cover soi1s
should be tested more frequently than once per quarter, as required by the
permit. Appellants also argue that testing should be conducted on old fill
material to be moved into the new liner. County Landfill argues that there is
no statutory or regulatory requirement as to the frequency with which cover |
soils must be tested and that Appellants have provided no support for their
contention. In their reply, Appellants state that they intend to prove that
in a lined facility such as the one in question the integrity of the Tiner
depends heavily on the types of materials placed on the liner, including the

cover soils, and that if the cover soils are not adequately tested, soils may
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be placed thereon which can harm the liner. Appellants contend this is a
factual issue which may be determined only after all expert testimony is
weighed.

There is no provision in either SWMA or the regulations at 25 Pa.Code
Chapter 273 which épecifies the frequency at which cover soil must be tested.
Appellants, however, are not claiming that the permit does not comply with the
statute or regulations with respect to cover soil testing. Rather, they are
contending that, based on expert opinion, more frequent testing of the cover
soil must be done to preserve the integrity of the liner, and that DER abused
its discretion by not requiring stricter testing. Since this question remains
open, summary judgment is not appropriate on therissue of cover soil testing.

Summerhill Borough, supra.

Other Permits

In paragraphs 10, 20, and 28 of the appeal, Appellants make the
argument that it was an abuse of discretion for DER to issue the solid waste
permit befqre the applications for air and water quality permits were
completely submitted. County Landfill argues, first of all, that Appellants
are factually incorrect in their assertion, inasmuch as County Landfill
submitted applications for Air Pollution Control Plan Approval on or about
April 5, 1990 and for its NPDES permit in or about February 1989, prior to the
solid waste permit having been issued on June 27, 1990. Moreover, County
Landfill argues, DER is under no statutory or regulatory obligation to
withhold action on a solid waste permit until other permit applications have
been submitted. Appellants do not respond to this argument in.their reply

brief.
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As to whether the applications for Air Pollution Control Plan
Approval and the NPDES permit were submitted before or after the solid waste
permit was approved, neither party presented affidavits or other supporting
- documentation showing when the said applications were submitted to DER. A
copy of the NPDES pefmit, however, is included with County Landfill’s
consolidated pre-hearing memorandum as Exhibit C, and it is‘clear that the-
permit was issued prior to the issuance of the solid waste permit. Therefore,
Appellants’ argument with respect to the issue of the NPDES permit
application is without merit, and we grant summary judgment to County Léndfi]]
on this issue.

With respect to the Air Pollution Control Plan, we note that the
Plan was approved on September 11, 1990, after issuance of the solid waste
permit. (Exhibit D to County Landfill’s consolidated pre-hearing memorandum).
As to when the application for approval was sent to the Department, County
Landfill states in its motion that the application was submitted "on or about
April 5, 1990," prior to the issuance of the solid waste permit. However, .
County Landfill provides nothing to verify the date of submission, such as a
date-stamped copy of the application or an affidavit confirming the date of
receipt by the Department. Nor does an inspection of the Pennsylvania
Bulletin from February 1990 through June 1990 produce any further information
regarding the application. In passing on a motion for summary judgment, we
must view any disputed facts in the 1ight most favorable to the non-moving
party. Penoyer, §ggr§. Because we do not have sufficient information before
us on the question of when County Landfill’s application for Air Pollution
Control Plan approval was submitted to thevDepartment, we must deny summary

judgment on this issue. We do wish to note, however, that any objections
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Appellants may have to the Air Pollution Control Plan should have been raised
at the time of its approval and may not now be used as a basis for challenging
the solid waste permit in}question. |

In conclusion, we grant summary judgment with respect to the issue of
submission of the NPDES permit application but deny summary judgment with
respect to the issue of submission of the application for Air Pollution

Control Plan approval.

Traffic Safety

Appellants’ notice of appeal contains numerous assertions that DER
abused its discretion in failing to consider adequately the issue of traffic
safety. In its motion, County Landfill asserts that the Pennsylvania
Department of Transportation ("PennDOT"), not DER, has primary responsibility
for traffic safety, and that in this case PennDOT had advised DER that it
anticipated the facility would not have a significant impact on traffic
safety. A copy of PennDOT’s letter is attached to County Landfill’s motion.
County Landfill contends that whether PennDOT made the correct decision is not
the issue before the Board, but, rather, the issue is whether DER was within
its discretion in deferring to PennDOT. To this, Appellants respond that DER
abused its discretion in relying on a one-page letter from PennDOT, whereas
they can produce a videotape and the testimony of the Superintendent of Cook
Forest State Park as to traffic congestion caused by the landfill.

In Jownship of Indiana v. DER, 1984 EHB 1, the Board held that it was
not an abuse of discretion for DER to gather information on the potential
effect on traffic, refer the information to PennDOT for evaluation, and defer
to PennDOT’s analysis. Id. at 38; See also Charles Bichler v. DER, 1989 EHB

36, 41. However, in issuing a permit under SWMA, the ultimate authority for
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reaching a determination on traffic safety lies with DER. I.R.A.S.H.. Ltd. v.
DER, 1989 EHB 487, 552. Moreover, the Board has previously held that}fhe
issue of traffic safety is to be reviewed by DER under Article I, Section’27
of the Pennsylvania Constitution. Pennsylvania Environmental Management
Services v. DER, 1984 EHB 94, 148, rev’d on other grounds,‘94 Pa. Cmwlth. 182,
503 A.2d 477 (1986); Korgeski v. DER, EHB Docket No. 86-562-W (Adjuditatioﬁ
issued June 13, 1991), at p. 15.

In the present case, DER contacted PennDOT regarding County
Landfill’s application for a solid waste facility; submitted a project
summary, location map, and traffic information; and requested that PennDOT
review the documentation to determine if the expected increase in tréffic
generated by the Tandfill would have a significant impact on traffic safety.
PennDOT’s response was that the increase in traffic should not have a
significant impact on traffic safety. (Exhibit C to County Landfill’s Brief
in Support of Motion for Partial Summary Judgment. Hereinafter, exhibits to
County Landfill’s Brief in Support of Motion for Partial Summary Judgment
shall be referred to as "Exhibit __ to motion".)

Appellants contend that DER acted improperly by simply relying on
PennDOT’s one-page letter when they can produce 12 hours of videotape showing
traffic congestion and the testimony of the Superintendent of Cook Forest
State Park regarding the deleterious effect of the landfill on traffic in the
area.

Because we have only the one-page letter from PennDOT simply
indicating that it did not anticipate any traffic problems as a result of the
landfill expansion, we have no opportunity to review the reasonableness of

DER’s deference to PennDOT’s conclusion. Given this lack of further
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information, combined with the evidence which Appellants seek to present on
the issue of traffic safety, summary judgment on this issue is denied.
Insurance .

Paragraph 2 of the notice of appeal states that the certificates of
insurance provided by County Landfill do not comply with the regulations at 25
Pa.Code §§271.371-271.376, in that they 1) exclude pollution from public and
general liability coverage, 2) do not set forth the required amounts of
coverage, and 3) are cancellable on less than 120 days’ notice.

In response, County Landfill asserts that it has in fact complied
with the insurance requirements and provides a copy of its insurance policies
as well as two affidavits in support thereof.

-Section 271.371 of the municipal waste regulations requires that an
applicant for a permit to conduct municipal waste disposal or processing must
obtain and submit proof of liability insurance coverage. Section 271.372(6)
provides that the policy may not be cancellable on less than 120 days’ written
notice to DER. The minimum amount of coverage required under a potlicy for
combined property damage and personal injury, exclusive of iegal defense
costs, is $1,500,000 per occurrence and $3 million annual aggregate. 25
Pa.Code §271.373(b)(1).

A review of County Landfill’s certificate of insurance reveals that
it may not be cancelled or terminated except on 120 days’ prior written notice
to DER. (Exhibit D to motion). Moreover, the policy 1imits are $5 million
per occurrence and $5 million aggregate, well above the minimum 1imits

required by the regulations. An affidavit signed by Steven Russell, Vice
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President of Marsh & Mclennan, Inc., agent to the insurer which issued the -
policy in question, affirms that\the aforesaid requirements have been included
in the policy. (Exhibit D to motion)

Appellants complain that the policy does not provide for pollution
coverage. However, Exhibit D to County Landfill’s motion contains a policy
for "Pollution Legal Liability" with limits of $4 million per loss and $8
million aggregate.

In addition, County Landfill has provided the affidavit of George
Kno]],‘Manager of Financial Responsibility with DER’s Management & Technical
Services office. Mr. Knoll states that he has reviewed the current
information on file regarding Cdunty Landfill’s general liability insurance
policy and that it meets the criteria required by 25 Pa.Code §§271.371 -
271.376.

In their brief filed in opposition to the motion, Appe]]ants
challenge an endorsement to the policy which excludes bodily injury or
~property damage arising out of any Tiability due to underground storage tanks.
However, this argument was not raised in Appellants’ notice of appeal.
Therefore, it is deemed to have been waived and is not subject to our review.

Commonwealth, Pennsylvania Game Commission v. Commonwealth, DER, 97 Pa.

Cmwlth. 78, 509 A.2d 877 (1986), aff’d 521 Pa. 121, 555 A.2d 812 (1989).

Moreover, even if this argument were before us, we find nothing in the
regulations which would prevent this exclusion in the policy, insofar as it
was approved by DER.

Appellants imply in their brief that although County Landfill may now
be in compliance with the insurance requirements, they did not meet all the

requirements when the appeal was filed. Since Appellants have provided
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nothing in support of this argument and since the policy we have before us
shows compliance with the regulations, we can find no merit in Appellants’
assertion. Therefore, on the issue of insurance coverage, we enter summary
judgment in favor of County Landfill.

Property Ownership

Paragraph 31 of the appeal challenges the Tease entered into by
County Landfill for certain property located within the permit area, known as
the "Weiser property." Appellants assert that the provisions of the Tease do
not provide assurance that the operator or DER will have access to the land
for a sufficient period of time in which to properly operate or close the
landfill. Paragraph 42 of the appeal states that the permit application
incorrectly listed Paul and Vivian Weiser as surface owners of the property
when, in fact, their children are the owners.

Whether or not this argument had any merit, the issue has now become
moot by virtue of the fact that during the pendency of this appeal, County
Landfill purchased all of the property within the permitted area which it did
not previously own, including the Weiser property. (Exhibits B, C, F to
motion). This fact is acknowledged by Appellants in their brief. Therefore,
any alleged deficiencies in the lease for the Weiser property, the
application’s identification of the prior owners, or consent of the landowners
are now moot, and summary judgment on these issues is granted to County
Landfill.

Appellants add, however, that they are not relinquishing their
argument questioning whether, as to land formerly owned by Municipal and
Private Services, Inc. ("Municipal Services"), County Landfill has proper

interest in the underlying coal as to be able to include that tract of land in
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the permit area. This matter also is moot because, according to the affidavit
of Brian Mummert, Facilities Specialist for DER’s Bureau of Waste Management’s
Meadville office, the property previously owned by Municipal Sefvices is not
within the permitted area. Therefore, summary judgment is also granted to'
County Landfill on this issue.

Compliance History

Paragraphs 27 and 36 of the appeal complain that DER, prior'to‘
issuing the permit, did not adequately investigate the compliance history of
Aardvark, Inc. ("Aardvark") and Envirite, Inc. ("Envirite"), with whom
Appellants contend County Landfill is associated.

As to Envirite, the affidavit of Mark Tondra, County Landf111’s vice
president, states that the stock of County Landfill was purchased by County
Environmental Services Corporation, a wholly-owned subsidiary of Envirite, on
November 1, 1990, more than four months after the permit was issued by DER to
County Landfill on June 27, 1990. (Exhibit B to motion). Thus, Envirite did
not become a related party to County Landfill until after the permit had
already been issued. Because Envirite was not an entity related to County
Landfill at the time the permit was issued, there was no requirement that DER
review Envirite’s compliance history. Nor have Appellants demonstrated any
other relationship between County Landfill and Envirite which would have
required an investigation of Envirite’s compliance history. Therefore,
summary judgment is entered in favor of County Landfill on this issue.

As to Aardvark, County Landfill states that, although at the time the
permit application was submitted Aardvark was an entity related to County
Landfill, it is no longer related. Therefore, County Landfill contends, any

alleged failure on the part of DER to adequately consider the compliance
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history of Aardvark is now moot. Appellants, on the other hand, maintain that
any interrelationship between County Landfill and Aardvark at the time of the
permit application affects the integrity on which the permit is based, and a
failure to inquire into that relationship is grounds for appeal.

Pursuant to §503(d) of SWMA, 35 P.S. §6018.503(d), DER shall deny a
permit where the applicant or its parent or subsidiary corporation or
associate has engaged in unlawful conduct under that act unless it can
demonstrate to the satisfaction of DER that the unlawful conduct has been.
corrected. In reviewing actions taken by DER, such as issuance of a solid
waste permit, the Board’s role is to determine whether DER committed an abuse

of discretion or error of law. Warren Sand & Gravel Co. v. Commonwealth, DER,

20 Pa. Cmwlth. 186, 341 A.2d 556 (1975). In considering DER’s action, the
Board conducts its review de novo, that is, upon the record developed before

‘the Board. Id.; City of Harrisburg v. DER, EHB Docket No. 88-120-F (Opinion

and Order Sur Joint Motion for Reconsideration, issued January 30, 1991).

As County Landfill notes in its motion, Aardvark is no longer a
related entity and, therefore, to scrutinize its compliance history at this
time would be a moot point. Because this issue is moot, there is no effective
relief which we can grant. Therefore, summary judgment is granted to County
Landfill with respect to the issue of Aardvark’s compliance history.

Term of Permit

Paragraph 38 of Appellants’ appeal states there is no explanation in

the permit as to why the site is permitted for more than ten years. A review

of the permit shows that the term is for exactly ten years, from June 27, 1990
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to June 27, 2000. Appellants do not respond to this in their brief in
opposition, and we fail to see any merit to their argument. Summary judgment
on this issue is granted to County Landfill.

Measurement of Waste

Paragraph 35 of the apbeal states that the permit fails to establish
an adequate formula for measuring volumes of waste accepted at the Tandfill.
In response, County Laﬁdfi]] asserts that Condition No. 1 of the permit
incorporates the method for measuring the volume or weight of solid waste
which was set forth in Form 1 of County Landfill’s permit application. County
Landfill contends that the measurement formula complies with the requirements
of 25 Pa.Code §273.214, which deals with measurement of waste at municipal
waste landfills. Appellants have not responded to this argument, nor have
they defined why they feel the measurement formula in the permit is not
"adequate." However, because we do not have the permit application before us,
we cannot review the measurement criteria described in Form 1 in order to
determine whether it meets the requirements of 25 Pa.Code §273.214. Although
County Landfill discusses the measurement criteria in its brief, there is no
affidavit or other supporting documentation on which we may rely. Therefore,
we are unable to grant summary judgment on this issue.

Replacement Water Supply

In paragraph 30 of the appeal, ‘Appellants assert that DER, in issuing
the permit to County Landfill, failed to address the concerns of surrounding
property owners regarding a replacement water supply. In the brief in support
of its motion, Codnty Landfill states that it provided information in its
application on replacement water supplies. Moreover, County Landfill asserts

that it is required by Condition No. 44 of its permit to provide replacement
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water in accordance with DER regulations. Appellants have not responded to
this assertion, except to state that their primary concern is with the water
supply of Margreth Ward, one of the appellants herein, whose source of water
is a spring allegedly located on the permitted site.
~ Condition No. 44 of the permit provides in relevant part as follows:

Within 24 hours after the permittee affects the

quality or quantity of any water supply, it shall

replace the supply with a temporary source of

water of at least equal quality and

quantity...The permittee shall continue to

provide the temporary supply until the quantity

and quality of the original supply is restored or

a permanent alternate water supply is provided.

Within 15 days after the permittee affects the

quality or quantity of any water supply, the

permittee shall submit a remedial plan to the

Department for its approval. The plan shall set

forth the means by which the permittee will

either provide a permanent alternate water source

of a[t] least equal quality, quantity, and

convenience of use, or restore the original

source and shall include a schedule of

implementation...

The aforesaid condition complies with 25 Pa.Code §273.245 which
requires any operator of a municipal waste landfill which affects a water
supply to restore or replace the affected supply with an alternate source that
is of like quality and quantity.

In their reply brief, Appellants appear to argue that simply meeting
the regulations is not enough to protect Ms. Ward’s supply. If Appellants are
attempting to bring a challenge against the regulations themselves, this
argument was not raised in the notice of appeal and is, therefore, waived.
Game Commission, supra. If Appellants are not contesting the regulations but
are simply arguing that County Landfill and DER had some duty to go above and

beyond the requﬁrements of the regulations with respect to Ms. Ward’'s water
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supply, they have not given any basis therefor. Accordingly, summary judgment
on this issue is entered in favor of County Landfill.
U.S. Army Corps of Engineers Permit

In paragraphs 34 and b.2 of‘the appeal, Appellants make the assertion
that the solid waste permit and»water obstruqtions,permit issued to County
Landfill should have required a permit from the U.S. Army Corps of Engineers
("Corps of Engineers") under section 4044 of the Federal Clean Water Act
("Clean Water Act"), 33 U.S.C. §1344, and failed to do so. Section 404 of the
Clean Water Act deals with permits for dredged and fill material.

In its supporting Brief, County Landfill states that a permit under
8404 of the Clean Water Act was, in fact, issued to it, effective June 29,
1990. County Landfill refers to Exhibit F to its Pre-Hearing Memorandum, a
July 17, 1989 letter from the Corps of Engineers, Pittsburgh District Office
stating that County Landfill qualified for a permit effective upon obtaining
Pennsylvania Water Quality Certification. This Certification was granted in
Condition 17 of the water obstructions permit on June 29, 1990.

In their reply, Appellants do not contest that County Landfill did,
in fact, obtain a permit from the Corps of Engineers. Rather, Appellants now
assert that the §404 permit should not have been issued because whereas the
§404 permit was granted based on the understanding that less than one acre of
wetlands was to be filled, in fact, nearly 2 1/2 acres of wetlands are to be
filled, which would make County Landfill ineligible for such a permit. Once
again, Appellants provide no support for their assertion. On the other hand,

the July 17, 1989 letter from the Corps of Engineers indicates that the

4A1though Appellants refer to "§4.04" of the Clean Water Act in their
appeal, we believe that this should, in fact, read "§404" of the Act.
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landfill site was inspected, and that based on the Corps’ review the proposed
expansion would require that approximately 1/2 acre of wetlands be filled. -
Appellants have provided no basis for finding any abuse of discretion by DER
with respect to this matter. Moreover, we have no authority for reviewing
whether the Corps of Engineers properly issued the permit since our
Jurisdiction is limited to reviewing actions of DER. §4(a) of the
Environmental Hearing Board Act, Act of July 13, 1988, P.L. 530, 35 P.S. §75I1
et seq., at §7514(a). Accordingly, summary judgment on the issue of the Corps
of Engineers’ permit is entered in favor of County Landfill.

Notification of Maximum Tonhage Exceedance

Paragraph 48 of the appeal asserts there is no requirement in the
permit that DER be notified if daily or maximum tonnage is exceeded.

As County Landfill points out, Condition No. 23 of the permit sets a
daily limit of 1500 tons on the amount of solid waste which may be received at
the facility and imposes a mandatory civil penalty of $100 per ton in the
event the 1imit is exceeded. Moreover, Condition No. 19 of the permit
requires County Landfill to maintain daily operational records, in accordance
with 25 Pa.Code §273.311, noting, inter alia, the weight or volume of solid
waste received. In addition, County Landfill is required under 25 Pa.Code .
§§273.312 and 273.313 to submit quarterly and annual reports to DER,
containing data on the weight or volume of waste received over the reporting
period.

Appellants do not address this issue in their reply and we can see no
basis for their assertion. The permit conditions limiting the amount of waste
which may be accepted at the facility are in line with the regulations.

Furthermore, contrary to Appellants’ assertion, County Landfill is required to
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report to DER the amount of waste being accepted at its facility. Because
there is no factual basis for Appellants’ argument, summary judgment is
granted to County Landfill on this issue.

Elevations

Paragraph 33 of the notice of appeal challenges "final permitted
elevations." Appellants do not elaborate other than to say that "[t]he permit
fails to establish reasonable requirements for final permitted elevations."

County Landfill contends that the permit, in Condition 1(f),
incorporates the elevation requirements of the Daily Operations Plan hrovided
by County Landfill with Form 23 of its application, as well as the Slope
Stability Analysis. ‘County Landfill asserts that this complies with the
requirements of 25 Pa.Code §273.234. Section 273.234 sets forth the
requirements for fiha] cover and grading.

Since Appellants did not addreés this issue in their brief in
opposition, we have no way of knowing the basis for their assertion that the
permit did not establish reasonable elevation requirements. However, despite
the little information provided to us by Appellants, we do not have sufficient
basis for granting summary judgment. A1l we have before us is a copy of the
permit and County Landfi]]’s argument in its brief that the permit
incorporates the elevation criteria of Form 23 and the Slope Stability
Analysis in compliance with 25 Pa.Code §273.234. The permit does, in fact,
make reference to Form 23. However, we have no information, other than what
County Landfill argues in its brief, as to what Form 23 contains and whether
it meets the criteria set forth by the regulations. We do not even have an
affidavit verifying the elevation requirements imposed on County Landfill.

Pa.R.C.P. 1035(b) requires that, before summary judgment may be granted, the
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pleadings, depositions, answers to interrogatories, admissions, and
affidavits, if any, must show that there is no genuine issue remaining as to
any material fact. That cannot be said with respect to this issue because we
have nothing in the record showing or verifying the elevation criteria
incorporated. into the permit other than the general discussion thereof in
County Landfill’s brief. Therefore, summary judgment may not be entefed on
the issue of final elevation requirements.
Cemetery

In paragraph 41 of their appeal, Appellants contend that the
appiication and permit do not take into consideration a cemetery that is on
the permitted site. In response, County Landfill asserts that the cemetery is
not Tocated within the permitted area. In support thereof, County Landfill
refers to the affidavit of Brian Mummert, Facilities Specialist for the DER
Bureau of Waste Management’s Meadville Regional Office (Exhibit C to motion),
and answer No. 33 of DER’s response to County Landfill’s interrogatories. A
review of these items reveals that the cemetery is not located within the
permit area, as asserted by Appellants. Appellants do not address this issue
in their reply.

Because we find that the cemetery in question is not Tocated on the
permit site as contended by Appellants, we enter summary judgment on this
issue in favor of County Landfill.

Mineral Rights

In paragraph 3 of the notice of appeal, Appellants complain that the
permit violates 25 Pa.Code §273.120, dealing with information on mineral
deposits, because first, no maps and plans showing previous mining operatidns

were submitted in compliance with §273.120(a)(1) and secondly, County Landfill
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had no written plan showing that minerals allegedly owned by appellants
Theodore Ochs and Janet Ochs would not be mined as long as municipal waste:
remains on the site in compliance with §273.120(b). In paragraph 4,
Appellants contend that the permit violates 25 Pa.Code §273.202 because
property belonging to Municipal Services is in a coal-bearing area and County
Landfill has no agreement with the Ochs, the alléeged owners of the mineral
rights thereunder, to provide support. Section 273.202 prohibits operation of
a municipal waste landfill in coal-bearing areas underlain by recoverable or
minerable coals unless the operator has entered into an agreement with the
owner of the coal to provide support.

County Landfill asserts that pursuant to the Board’s Order of March
25, 1991, Appellants have been deemed to admit all matters contained in the
Request for Admissions served upon them by DER. In accordance with the Order,
County Landfill asserts, Appellants have admitted that the Ochs are not fhe
owners of the tract of land belonging to Municipal Services (Admission No. 1)
and, moreover, that the Municipal Services property is not located within the
permit boundary of the landfill (Admission No. 2). County Landfill also .
points to DER’s responses to numbers 18 and 19 of County Landfill’s
interrogatories, which state that the Municipal Services property is not
within the permitted area, nor is it adjacent to the permitted area.
Moreover, the affidavit of Brian Mummert also confirms that the Municipal
Services property is not located within the permit area and that no landfill
waste can be placed on the property. (Exhibit C to motion)

Appellants argue that this involves an interpretation of the
regulations, i.e. whether §273.202(a)(3) refers to all land included within

the permitted area or only that portion on which waste will actually be

1784



disposed. However, it is clear from Appellants’ deemed admissions, DER’s
responses to County Landfill’s interrcgatories and Mr. Mummert’s affidavit
“that the property in question is not within the permit area and, therefore,
whether or not the Ochs own mineral rights on that tract and whether or not
County Landfill entered into an agreement with the Ochs to provide for support
is irrelevant since the property in gquestion is not in the permit area.
Therefore, summary judgment is entered in favor of County Landfill with
respect to the issue of compliance with 25 Pa.Code §273.202.

As to whether a written plan is required under 25 Pa.Code §273.120(b)
showing that minerals providing support will not be mined as long as municipal
waste remains on the site, County Landfill contends that no written plan is
required because the permit area does not overlie extractable mineral

deposits. In support of this contention, County Landfill points to a report

entitled Mineral Resource Potential of the Proposed Envirite Corporation
Landfil]l Site Properties, Farmington Township, Clarion County. Pennsylvania,

included with its Pre-Hearing Memorandum as Exhibit J. Although the report
states it was prepared by William E. Edmunds, it does not state who Mr.
Edmunds is or in what capacity he prepared the report. Nor is the report in
anyway verified. Because of these deficiencies, the report, by itself, cannot
provide sufficient basis for the granting of summary judgment. Therefore,
summary judgment is denied with respect to the issue of compliance with 25
Pa.Code §273.120(b)

As to Appeliants’ allegation that County Landfill submitted no maps
or plans showing previous mining operations as required by 25 Pa.Code
§273.120(a)(1), County Landfill asserts that its Phase I application did in

fact show the extent of mining activities, based on aerial photographs and a
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geological study. County Landfill references its Phase I application, Form D,
Narrative Section E, Figures 5-8. Since we do not have this information in .
the record before us, we cannot make a determination as to what may have been
submitted. Therefore, summary judgment on the issue of compliance with 25
Pa.Code §273.120(a)(1) is not appropriate.
Air Quality

Paragraphs 18, 19, and 24 of the appeal complain that the permit
application did not contain sufficient ambient air modeling to determine the
impact of road dust, off-gases, and vehicle emissions; that the permit fails
to adequately state how air toxics, including methane, will be tested and
controlled; and that the permit fails to incorporate adequate background
testing to prevent degradation of ambient air quality and a plan for
prevention or containment of malodors.

County Landfill argues that pursuant to the Board’s Order of March
23, 1991, deeming admitted the material contained in DER’s Request for -
Admissions, Appeliants have admitted to the following: methane is not an air
toxic poliutant (Admission No. 6), methane gas concentrations in the
atmosphere within the permit boundary will not exceed the Tower explosive
1imit ("LEL") and will not exceed 25% of the LEL in adjacent areas outside the
permit boundary (Admissions Nos. 7-9), malodors are not detectable at the -
landfill property boundary (Admjssion No. 12), ambient air quality standards
of 25 Pa.Code Chapter 131 are presently being attained (Admission No. 13), and
expansion of the Tandfill will not cause or contribute to an exceedance of the
ambient air quality standards (Admission No. 14). Appellants do not respond

to this matter in their brief in opposition.
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We agree with County Landfill that summary judgment is appropriate
here where Appellants have admitted that ambient air quality at the landfill
presently meets the standards set by the regulations, that expansion of the
landfill will not cause an exceedance of these standards, and that methane gas
concentrations do not exceed the LEL. Therefore, summary judgment is granted
to County Landfill with respect to air quality and ambient air testing.
Conclusion

In conclusion, County Landfill is granted partial summary judgment as
set forth above.

ORDER

AND NOW, this 7th day of November, 1991, upon consideration of County
Landfill’s Motion for Partial Summary Judgment and Appellants’ Brief in
Opposition thereto, it is ordered that the Motion is granted in part and
denied in part. Summary judgment is granted to County Landfill on the
following issues raised in the Appeliants’ notice of appeal:

1) Disposal of and limitations on acceptance of residual and special
handling waste. (See paragraphs 8, 9, 40 of notice of appea1)5

2) Limitation on the amount of municipal waste which may be accepted
at the facility. (paragragh 32)

3) Compliance with 25 Pa. Code Chapter 131. (paragraph 17)

4) Economic effect on property values. (paragraph 46)

5) Zoning. (paragraph 47)

6) Withholding of solid waste permit pending submission of

application for NPDES permit. (paragraphs 10, 20, 25, 28)

AT paragraph numbers refer to section 3(a) of Appellants’ notice of
appeal, unless otherwise designated.
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7)
8)
9)
42)
10)
11)
12)
13)
3(b)(2))
14)
15)
16)
17)

Economic effect on the tourism industry. (paragraph 1)
Insurance coverage. (paragraph 2)

Ownership of pkoperty within the permitted area. (paragraphs 31,

Compliance history of Aardvark and Envirite. (paragraphs 27, 36)
Length of term of the permit. (paragraph 38)
Replacement of water supplies. (paragraph 30)

U. S. Army Corps of Engineers permit. (paragraphs 34 and

Notification of maximum tonnage exceedance. (paragraph 48)

Location of cemetery. (paragraph 41)

Compliance with 25 Pa. Code §273.202. (paragraph 4)

Air quality and ambient air testing. (paragraphs 18, 19, 24)
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 17101-0105 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

PENNSYLVANIA MINES CORPORATION

v. | . EHB Docket No. 91-247-E
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: November 12, 1991

OPINION AND ORDER
SUR DEPARTMENT OF ENVIRONMENTAL RESOURCES’
MOTION TO COMPEL

By Richard S. Ehmann, Member
Synopsis

Where through issuance of an Order the Department of Environmental
Resources ("DER") imposes conditions on the use of new underground mining
techﬁ61ogy by Pennsylvania Mines Corporation ("PMC") requiring additional air
monitoring by certified mine officials when the equipment is used, and on
appeal PMC challenges the reasonableness of such restrictions, the Board will .
compel answers to DER interrogatories as to the numbers of certified officials
hired to comply with identical air monitoring requirements for such equipment
at other PMC mines. The Board will also require answers to interrogatories
dealing with the numbers of certified officials which PMC contends would need
to be hired to comply with such requirements at the underground coal mine

involved with the Orders before the Board in the instant appeal.
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The Board will not requiré PMC to answer interrogatories as to costs
of employment of additional certified officials or of compliance with DER’s
| orders when, in response to DER’s Motion, PMC indicates it raised the cost of
compliance only in relation to its unsuccessful attempt to seek supersedeas
and that costs are not a PMC issue for the merits hearing.

OPINION

This is a consolidated appeal from DER Compliance Orders Nos.
00000001 and 00000002 ("Order 1" and "Order 2"). Order 1 required PMC to
amend its plan for use of scrubber-miners at the Greenwich Collieries No. 2
Mine to include a condition requiring additional air monitoring during use of
this equipment. Order 2 revoked DER’s approval of this techno1ogy’s use in
this mine because of PMC’s refusal to add this condition to its plan for use
of this new continuous mining technology. PMC’s Notices of Appeal say DER
lacked authority to require a plan for use of this equipment by PMC, DER
lacked authority to issue its orders, DER had no authority to prohibit use of
the equipment absent compliance with DER’s conditions in its plan approval and
DER’s action is contrary to law or an abuse of discretion.

By an Opinion and Order dated August 2, 1991, PMC’s Petitions for
Supersedeas of these two orders were denied because PMC failed to demonstrate
a likelihood it would prevail on the merits. After the petitions were filed
but before the Opinion was written, the two appeals were consolidated by Board
Order.

In this consolidated appeal, DER undertook discovery via
interrogatories directed to PMC. In résponse to Interrogatories 15(d), 19,
23, and 29 PMC objected, stating the responses thereto were irrelevant and

would not lead to relevant or admissible evidence.
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DER’s Motion to Compel which is now before us says these
interrogatories will produce relevant information because PMC attacks the
reasonableness of DER’s guidelines for use of this equipment. In respdnse PMC
says it raised cost of compliance and burdensomeness of the DER guide]inéé
only in relation to the issue of irreparable harm for purposes of supérsedeﬁs
where they were relevant and not for the merits hearing where they have no
relevancy. PMC says all that it argues now is that DER abused its discretion
by creating requirements without authority or, if DER had authority to issue
the guidelines and to mandate compliance therewith, DER’s orders made PMC’s
mine less safe, so the Orders were an abuse of discretion. | |

As stated in Kerry Coal Company v. DER, 1990 EHB 98, before this
Board'discovery is guided by the Pennsylvania Rules of Civil Procedure. As
stated in Willowbrook Mining Company v. DER, EHB Docket No. 90-346-E (Opinion
and Order dated January 8, 1991), we give a broad meaning to reTevancy during
discovery.

Looking at DER’s Interrogatory 15, we see it seeks information on
additional employees which PMC hired, if any, to comply with DER’s monitoriﬁg
requirements imposed in conjunction with use of this technology at other PMC
mines. Interrogatory 29 seeks information as to the numbers of certified mine
officials (the on]y_ones authorized by DER to conduct the additiona]v.
monitoring) employed at the Greenwich Collieries No. 2 Mine. Interrogatory
No. 23(a), (b) and (d) seeks information on the numbers of additional
certified mine officials PMC contends it will need to employ at this mine if
compelled to comply with Order 1. While it appears answers to these three
interrogatories themselves may not be relevant admissible evidence re]ating to

the issues which PMC says are the sole issues raised by its appeal, we cannot
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say that answers tﬁereto will not lead to such evidence. Moreover, PMC
contends Order 1 and Order 2 make its mines less safe because now it may not
use this new technology in its mines and thus DER abused its discretion by
issuing the orders. If PMC complied with Order 1, then DER would not have
issued Order 2 (barring use of this equipment based upon PMC’s refusal to’
comply with Order 1). It appears that answers to these interrogatories could
produce information leading to relevant evidence about whethéf the mine is
unsafe because of DER’s orders or PMC’s intransigence based upon its assertion
that DER lacks authority to issue Order 1. From the hearing on the Petition
for Supersedeas it is obvious this is an issue before us. Accordingly, we
will direct PMC to answer these interrogatories as set forth below.

Interrogatory 19 seeks a 1ist of all costs PMC would incur in
complying with Order 1. Interrogatory 23(c) seeks the costs to PMC of
employment of any certified mine officials needed to comply with Order 1. Not
only is Interrogatory 23(c) thus redundant with Interrogatory 19 and therefore
burdensome but also we do not see any conceivable 1ikelihood answers to either
Interrogatory 19 or Interrogatory 23(c) will produce relevant information for
DER, in 1ight of the issues raised by PMC’s Notices of Appeal as 1imited
through PMC’s response to DER’s Motion.

Accordingly, we enter the following order.
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ORDER
AND NOW, this 12th day of November, 1991, it is ordered that DERfs
Motion is granted in part\and denied in part. PMC is ordered to answer DER’s
Interrogatories 15(d), 23(a), (b) and (d), and 29 by December 3, 1991. It is
ordered that DER’s Motion is denied as to Interrogatories 19 and 23(c).

ENVIRONMENTAL HEARING BOARD

RICHARD S. EHMANN
Administrative Law Judge
Member '

DATED: November 12, 1991

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
L. Jane Charlton, Esq.
Western Region
For Appellant:
Joseph A. Yuhas, Esq.
Ebensburg, PA
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LEHIGH TOWNSHIP, WAYNE COUNTY
v. . EHB Docket No. 91-090-W

COMMONWEALTH OF PENNSYLVANIA, . 1
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: November 13, 1991

OPINION ‘AND ORDER SUR
REQUEST TO APPEAL NUNC PRO TUNC
By Maxine Woelfling, Chairman

Synopsis

A request for leave to appeal nunc pro tunc is denied where

petitioner’s only reason in support of its request is that the Department
failed to notify it that the Department’s decision was final and appealable to
the Board. The Department had no duty to provide this information to the
petitioner.
OPINION

This matter was initiated with the March 7, 1991, filing of a notice
of appeal by Lehigh Township, Wayne County (Township), seeking review of
letters from the Department of EnvirohmentaT Resources (Department) détgd
January 14, 1991 and February 8, 1991. The letters concerned grants £d the
Township for reimbursement of expenses incurred in administering the
Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965)
1535, as amended, 35 P.S. §750.1 et seq.. The Board, in an opinion dated
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September 6, 1991, dismissed the Township’s appeal of the January 14, 1991,

letter as untimely.

By letter dated September 25, 1991, the Township requested that it be

allowed to file an appeal of the January 14, 1991, letter nunc pro tunc. It

argued that there is good cause to allow its appeal nunc pro tunc because the

Department did not indicate that its January 14, 1991, letter was a final
action or that the Township, if dissatisfied, could appeal the letter to the
Board. The Department responded to the Township’s request on October 15,
1991, alleging that the Township failed to satisfy the requirements for

allowance of an appeal nunc pro tunc and disputing that it had an obligation

to advise the Township of its appeal rights.

The Board’s rules of practice and procedure provide that the Board
may allow the filing of an appeal nunc pro tunc upon the showing of good
cause. 25 Pa. Code §21.53(d). "Good cause" includes instances in which fraud
or breakdown in the operation of the Board led to the untimely filing or where

non-negligent happenstance precluded a timely filing. C & K Coal Company v.

Department of Environmental Resources, 112 Pa. Cmwlth 505, 535 A;2d 745
(1988); allocatur denied, Pa. , 546 A.2d 60 (1988).
The Township has alleged neither of these reasons as grounds for

allowing its appeal nunc pro tunc; instead, it contends that the Department’s

failure to advise it that the January 14, 1991, letter was a final action and

could be appealed to the Board is grounds for allowing the appeal. The

Commonwealth Court soundly rejected such an argument in Quaker State 0il

Refining v. Department of Environmental Resources, 108 Pa. Cmwlth 610, 530
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A.2d 942 (1987), holding that where appeal rights and procedures are clearly
set forth in lTaw or regulations, an agency has no obligation to apprise a
party of its appeal rights.

In this case, as in Quaker State, the procedures for appeal of

Department actions are clearly set forth in statute and regulations.

Accordingly, the Township’s petition for Teave to appeal nunc pro tunc must be
denied.
ORDER
AND NOW, this 13th day of November, 1991, it is ordered that Lehigh
Township’s petition for leave to appeal the Department’s January 14, 1991,

letter nunc pro tunc is denied.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG, PA 171010105 M. DIANE SMIT-
717-787-3483 SECRETARY TO THE BO
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AL HAMILTON CONTRACTING COMPANY
V. ; EHB Docket No. 85-392-W

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: November 14, 1991

OPINION AND ORDER SUR
MOTION TO STRIKE EXPERT OPINIONS

By Maxine Woelfling, Chairman

Synopsis

A motion to strike is denied. A party waives any objections to the
admission of evidence when it fails to make a timely and specific objection.
Furthermore, the certainty requirement does not apply to expert testimony
where the proponent of the testimony does not bear the burden of proof.

OPINION

This matter was initiated by the September 24, 1985, filing of a
notice of appeal by Al Hamilton Contracting Company (Hamilton), seeking review
of the Department of Environmental Resources' (Department) August 30, 1985, .
denial of a surface mining permit under the Surface Mining Conservation and
Reclamation Act, the Act of May 31, 1945, P.L. 1198, as amended, 52 P.S.
§1396;1 et seq. (Sqrface Mining Act) and the Clean Streams Law, the Act of
June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. (Clean Streams
Law). Hamilton sought to mine property on the Lansberry site, in Bradford

Township, Clearfield County. The denial letter identified three reasons for
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the Department’'s decision: (1) Hamilton failed to demonstrate that there was
no presumptive evidence of potential pollution of Commonwealth waters; (2)
Hamilton failed to demonstrate that it would prevent damage to the hydrologic
balance, both within and outside the permit area; and, (3) the proposed
activity would present an unacceptable risk to adjacent water supplies.

This Board conducted a hearing on the merits on June 9, 10, 11, and
12, 1987, and August 27 and 28, 1987. During the hearing, the Department
called Joseph J. Lee, Jr., (Lee) a Department hydrogeologist, as an expert
witness. Among other things, Lee testified as to the efficacy of Hami]tqn’s
proposal to reduce the formation of acid mine drainage by alkaline addition
and rendered opinions concerning groundwater flow at the site and the impact
of mining the site on water supplies. On August 28, 1987, Hamilton moved the
Board to strikevLee’s opinions regarding these topics. Both parties submitted
briefs on the motion to strike. Hamilton filed its brief in support on -
September 21, 1987; the Department filed its brief in opposition on November
19, 1987; and, Hamilton filed its reply brief on December 8, 1987.

The ‘alkaline addition and groundwater components of Hamilton’s motion
will be addressed separately below.

I. Lee's Opinion Concerning the Efficacy of Alkaline Addition.

Hamilton argues that the Board should strike Lee’s opinion on the
efficacy of Hamilton’s proposal to add alkaline materials to reduce acid mine
drainage. The Department adduced the testimony on June 12, 1987; it proceeded

as follows:

MR. LABUSKES (Counsel for the Department, on
direct examination): Mr. Lee, based on what you've
just testified to, about the on-going study of the
alkaline addition procedure, the complex hydro-
geology of the backfill environments, the fact that
the theory is based on the uncertain principles of
acid base accounting, the temporal problems involved
with the procedure, do you have an opinion whether
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the plan proposed by Al Hamilton in this permit
application will prevent this site from producing
acid mine drainage?

MR. LEE: Yes, I do.

MR. LABUSKES: Do you hold that opinion to a
reasonable degree of scientific certainty?

'MR. LEE: Yes, I do.

MR. LABUSKES: What is that opinion?

MR. LEE: The opinion is that given the plans
do not demonstrate that the waters of the Common-
wealth would be protected, basically the problem is
there is such an excess of MPA that to use an inno-
vative technique as unproven and unsubstantiated as
to apply it to a mine site as it applies to a mine
site, the minimum we would end up with is an
alkaline mine drainage discharge.

(N.T. 793-94)

Counsel for Hamilton did not object to the testimony, and direct
examination continued, moving onto other issues. (N.T. 794-807) Counsel for
Hamilton cross-examined Lee on the next scheduled day of the hearing, August
27, 1987, asking, among other things, whether Lee relied upon any additional
facts when he came to his conclusion on the alkaline addition proposal. (N.T.
1002) Lee offered none, and counsel for Hamilton continued cross-examining
Lee on other issues. (N.T. 1002-1010) On the next day of the hearing, August
28, 1987, before the Department conducted re-direct examination, Hamilton made
the motion to strike considered here.

In its brief in support of the motion, Hamilton contends that the
Board should strike this testimony because it is an expert opinion based on
facts not in evidence. The Department, meanwhile, argues that Lee reviewed
the facts behind his determination earlier in his testimony.

The Board will not strike Lee’s testimony regarding the efficacy of

alkaline addition because Hamilton failed to make a timely objection. A party
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waives an objection to the form of a question or admissibility of evidence

unless it makes a timely and specific objection. Bell v. Philadelphia, 341

Pa. Super. 534, 491 A.2d 1836 (1985). The ground for the objection is
oftentimes apparent from the question itself, in which case, to be timely, the

objection should be made before the answer. Packel and Poulin, Pennsylvania

Evidence, §103.1 (1987). In certain circumstances, however, it is not
feasible to object to a question before the witness answers, and counsel must
resort instead to a motion to strike.

The Supreme Court enunciated the approach to motions to strike in

Jones v. Spidie, 446 Pa. 103, 107, 286 A.2d 366, 368 (1971):

Where either party to a proceeding discovers
at any time that improper testimony has been
inadvertently admitted, he may have the error
corrected by applying to the court to have the
evidence stricken . . . . As a rule, such motion -
will be allowed only in cases where the ground of
the objection was unknown and could not have been
known with ordinary diligence at the time the
evidence was received.

(Emphasis in the original)

In U. S. v. Bamberger, 456 F.2d 1119 (1972), the Third Circuit Court

of Appeals summarized the policy behind the rule for prompt objections where,
as here, counsel sought to have expert testimony stricken because no adequate

foundation was laid:

[Here] . . . the attack is directed simply to
the formalities of laying proper foundation for the

. reception [of the evidence]. The experiences
of any practitioner at the trial bench or bar,
criminal or civil, attest to the prevailing
practice of receiving routine evidence without the
necessity of laying the proper foundation, e.q.,
medical and hospital bills, business records, x-ray
films, [etcetera]. Ordinarily in such cases, it is
only when an objection is Todged that foundation
proof becomes an issue. As a matter of trial
strategy, often the adverse party does not desire
an imposing foundation to introduce the substantive
testimony. . . .
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(456 F.2d 1119, 1130-1131.)

Hamilton failed to object in a timely manner to the testimony it
seeks to strike. Even were we to assume, as Hamilton asserts, that the
Department failed to lay an adequate foundation for Lee’s testimony, Hamilton
had reason to know the question was objectionable at the time the Department
asked it. Hamilton, however, did not object after the question was asked or
even immediately after it was answered. Instead, in the interval between the
Department’s question and Hamilton’s motion, the Department concluded direct
examination and Hamilton conducted a full day’s worth of cross-examination.

In the direct examination following the question, Lee did not testify further
about the bases of his opinion. (N.T. 793-809) Nor, on cross-examination,
did Lee change his testimony regarding the bases for his opinion. (N.T. 1000-
1003) Hamilton, therefore, had no more reason to suspect the bases of the
question at the time it filed the motion than at the time the question was
asked. The motion to strike is untimely because counsel for Hamilton knew or
shou]d'have known the ground for the objection at the time the evidence was
received. Furthermore, the Pennsylvania Superior Court has held that a-
counsel’s cross-examination of a witness who has given incompetent evidence in
chief without objection waives counsel’s right to have that evidence
subsequently stricken out, particularly where the same or similar evidence is

elicited on cross-examination. See LaFuria v. New Jersey Insurance Company of

Newark, 131 Pa. Super. 413, 200 A. 167 (1938).

Finally, even if the motion to strike were timely with regard to this
issue, it would not be appropriate here. The facts Lee relied upon when he
rendered his opinion are in evidence.

As noted in the testimony quoted earlier in this opinion, Lee

provided his opinion when asked to give his conclusion based on:
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(1) the ongoing study of the alkaline addition
procedure; ’

(2) the complex hydrogeology of the backfill
environments;

(3) the difficulty of maintaining oxidizing
environments;

(4) the fact that the theory of alkaline addition
is based on the uncertain principles of
acid-base accounting; and

(5) temporal problems involved with the alkaline
addition procedure.

(N.T. 793-794)
Hamilton contends that the factors above are not facts in evidence, and, since
expert opinions must be based on facts in evidence, the Board should strike
Lee's testimony.

We disagree. The factors listed above are the scientific principles,
not the facts, Lee relied upon when rendering his opinion. Virtually every
scientific principle arises from observations or “facts.” Scientists then
derive theories to explain the observed phenomena. When scientists give an
expert opinion, they are not required to detail every one of these facts;
inséead, it is enough that the principle is generally accepted in the

particular field. See Galante v. West Penn Power Co., 349 Pa. 616, 37 A.2d

548 (1944). The only facts which must be admitted in evidence are those
particular facts of the case to which the witness applies his expertise in
order to reach his expert opinion.

Here, the record contains the specific facts which served asvthe“
foundation for Lee’s opinion. Lee was the lead reviewer of the Lansberry
permit application. (N.T. 687) As part of the review process he evaluated
the geological reports, water quality data, the erosion control plan, the

overburden analysis, the coal analyses, and other materials submitted as part
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of the permit application process. (N.T. 688-690, 745, 771; Ex. AH-1) Lee
visited the Lansberry site, observed the stratigraphy of the highwa]]'oh'an
adjacent site and reviewed water quality data for the vicinityl;'he'detailéd
the stratigraphy and the water quality data in his testimony. (N.T. 696,
700-740) Based upon his scientific knowledge regarding the shortcomings of
acid-base accounting (N.T. 750-769, Ex. DER-8), taken in tandem with the data
obtained from the overburden analysis, the coal analyses, the water quality in
the vicinity of the mine site, and the stratigraphy; Lee concluded that there
was a strong likelihood of acid mine drainage if the Lansberry site is mined.
(N.T. 780) |

The path from Lee’s decision on acid mine drainage to his decision on
the effectiveness of the alkaline addition plan is relatively straightforward.
Lee, as lead reviewer, had personal knowledge of the details of Hamilton’s
proposed mining operation and its alkaline addition plan; both were part of
the permit and, therefore, part of the record. Having determined that mining
would cause acid mine drainage, the question of the efficacy of Hamilton’s
p]ap was simply an application of Lee's scientific expertise: Lee merely had
to decide based on scientific principles whether the alkaline addition plan
Hamilton proposed was sufficient to remedy any acid mine drainage problems
created by Hamilton’s proposed mining operation. (N.T. 1000-1002)

As noted earlier in this opinion, objections to the admissibi1ity‘of
evidence must be timely and specific or else the objection is waived. Bell v.

Philadelphia, supra. Where counsel specifies his ground for objection, he is

deemed to have waived other unspecified grounds. Commonwealth v. Raymond, 412

1 This highwall was noted in Module 7 of Hamilton's permit application
(Ex. AH-1). Water qua11ty data was also included in the permit application
(N.T. 701, Ex. AH-1(b)) and the Department sampled both the Lansberry site and
the adJacent E. M. Brown site (Ex. DER-1).
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Pa. 194, 194 A.2d 150 (1963), cert. denied, 377 U.S. 999 (1964); Stulz v.

Boswell, 307 Pa. Super. 515, 453 A.2d 1006 (1982).

II. Lee's Opinions Concerning Groundwater.

Hamilton also contends that‘this Board should strike two of Lee’s

opinions pertaining to groundwater because Lee failed to testify with the

amount of certainty required under Pennsylvania evidence law. (N.T.

1016-1018)

The first opinion relates to the direction of groundwater flow:

MR. LABUSKES (Counsel for the Department, on direct
examination): Do you have an opinion based on all
the bases that we’ve discussed about the direction
of groundwater flow on and around the Lansberry
site:

MR. LEE: Yes, I do.

MR. LABUSKES: Do you hold that opinion to a
reasonable degree of scientific certainty?

MR. LEE: Yes, I do.
MR. LABUSKES: And what is that opinion?

MR. LEE: That opinion is that the Lansberry site
and the coals they propose to mine are in the
recharge area for the aquifers that are in the

lower unit.
* * *

(N.T. 801-802)

Lee then testified that he based his conclusion on the distribution of wells

affected by écid mine drainage. (N.T. 802-803)

affected:

The second opinion pertains to whether local water supplies will be

MR. LABUSKES: ... Do you have an opinion [as to
whether local water supplies will be affected]?

MR. LEE: Yes, I do.

MR. LABUSKES: Do you hold that opinion to a
reasonable degree of scientific certainty?
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MR. LEE: Yes.

MR. LABUSKES: Would ydu please state the opinion?
MR. LEE: The opinion is that, given the data as
I've just described it, we have these various flow
patterns occurring and the recharge area is going
to impact any water quality developed in that
recharge area will impact that lower aquifer.
Groundwater components in that direction would
affect those lower aquifers.

MR. LABUSKES: How will that, in turn, affect the
water supplies? : ‘

MR. LEE: They are drawing water from the aquifers
below the Lower Kittanning formation and just as
these were responded to effects in the recharge
area by the Lower Kittanning so these water
supplies would as well and the other wells are aill
subject to potential impacts.

(N.T. 804)

According to Hamilton, the opinions are equivocal and, taken together
with the testimony elicited on cross-examination, demonstrate that Lee lacked
the requisite degree of certainty. On cross-examination, Lee testified, among
other things, that a plume of water contaminated by acid mine drainage "could,
in fact, be affecting ... [the] water supplies;” that "flow conditions
indicated by past mining could be to the northeast;” and, that there is an
avenue by which contaminated water “could arrive at those wells.” (N.T. 879,

1009) Specifically, Hamilton contends that the "coulds” in Lee’s testimony

violate the "rule of certainty” as enunciated in Patrick B. Kozak et al. v.

Wayne Struth et al., 515 Pa. 554, 531 A.2d 420 (1987); Kravfnskv v. Glover,

263 Pa. Super. 8, 396 A.2d 1349 (1979); Niggel v. Sears Roebuck and Company,

219 Pa. Super 353, 281 A.2d 718 (1971); Menarde v. Philadelphia Transit

Company, 376 Pa. 497, 103 A.2d 681 (1954); and, Albert v. Alter, 252 Pa. Super

203, 381 A.2d 459 (1977).

This Board will not strike either of Lee’'s opinions; both are
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admiésib]e despite the certainty requirement.
The Pennsylvania Supreme Court first applied the “certainty” test in

Fink v. Sheldon Axle and Spring Company, 270 Pa. 476, 479 (1921), where it

held that, under the Workmen’s Compensation Act, a doctor must more than
merely testify that an ailment “"might” be the result of work experience. In

McCrosson v. Philadelphia Rapid Transit Co., 283 Pa. 492, 129 A. 568 (1925),

the Pennsylvania Supreme Court held that the certainty requirement applies as
well to cases outside the field of workmen’s compensation, noting that the
certainty requirement was “based on the essential rule of law that no one can
be held liable to answer in damages for that which is not proved to be caused
by him.” 283 Pa. 492, 496; 129 A. 568, 569.

The Supreme Court elaborated further on the rationale for the

certainty requirement in McMahon v. Young, 442 Pa. 484, 276 A.2d 534 (1971).
In McMahon, a doctor was asked whether plaintiff’s condition was causéd by the
automobile accident which was the subject of the action. The doctor tesfified
that the accident was "consistent with the injury,” and that "there is “
probably a cause and effect relationship.” The Supreme Court held that‘this
test}mony was not admissible to prove causation, explaining its reasohing as

follows:

The issue is not merely one of semantics.
There is a logical reason for the rule. The
opinion of a medical expert is evidence. If the
fact finder chooses to believe it, he can find as
fact what the expert gave as an opinion. For a
fact finder to award damages for a particular
condition to a plaintiff, it must find as a fact
that that condition was legally caused by the
defendant’s conduct. Here, the only evidence
offered was that it was “probably” caused, and that
is not enough. Perhaps in the world of medicine
nothing is absolutely certain. Nevertheless,
doctors must make decisions in their own profession
every day based on their own expert opinions.
Physicians must understand that it is the intent of
our law that if the plaintiff’s medical expert
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cannot form an opinion with sufficient certainty so
as to make a medical judgment, there is nothing on
the record with which a jury can make a decision
with sufficient certainty so as to make a legal
judgment.

Because Mrs. McMahon’s doctor’s testimony was
not made with sufficient certainty, it was not
legally competent evidence and a new trial must be
granted. ‘
(442 Pa. 484, 486; 276 A.2d 534, 535)
The certainty requirement does not apply to Lee’'s opinions regarding
the direction of groundwater flow and whether local water supplies will be .
affected. As the language in MacMahon, quoted above, makes clear, the courts
have merely taken the standard of proof required to prove causation (or future
events) and made it into a rule of evidence: expert testimony is not

admissible unless it is sufficient to prove the issue in question. Packel and

Poulin, Pennsylvania Evidence, §706 (1987). The rationale for the rule breaks

down where, as here, expert testimony need not be certain to prove the issue
in question. The Department need not show that discharge of pollution will
result; it will prevail if it shows that the potential for pollution exists.
Section 3 of the Clean Streams Law prohibits the discharge of any substance
into the waters of the Commonwealth if it ”causes or contributes to poliution

. or creates a danger of pollution . . . .” Reflecting this statutory
declaration, the pertinent Department reguiation governing surface mining
permits prohibits the issuance of a permit under §315 of the Clean Streams Law
if there is "presumptive evidence of potential pollution of the waters of the
Commonwealth.” 25 Pa. Code §86.37(a). (Emphasis édded) The "waters of the
Commonwealth” include .groundwater. 35 P.S. §691.1. Applicants for surface
mining permits, therefore, must carry the burden to prove that these

operations are not likely to cause pollution. Harman Coal Company v. DER,

1977 EHB 1, aff’'d, 34 Pa. Cnwith. 610, 384 A.2d 289 (1978).
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Furthermore, even in conventional causation cases, courts will not
require an expert to render an opinion as to causation with certainty where
the proponent of that evidence does not bear the burden of proof. In Neal by
Neal v. Lu, 365 Pa. Super. 464, 530 A.2d 103 (1987), the Superior Court held
that a defense expert, in refuting plaintiff’s expert with regard to .
causation, need not testify with reasonable medical certainty. The court held
that the defense expert wou]d/be permittéd to testify to other "possible”
causes for the injury. The court reasoned that reasonable medical certainty
was not required because the defendant does not have the burden of proof with
regard to causation. As noted earlier in this opinion, Hamilton bears the
burden of proof, not the Department. Lee's opinions, therefore, need not meet
the certainty requirement to be admissible.

ORDER
AND NOW, this 14th day of November, 1991, it is ordered that

Hamilton’s motion to strike is denied.
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ADJUDICATION

By Terrance J. Fitzpatrick, Member

Synopsis

An Order of the Department of Environmental Resources (DER) reduirfng
the Appellant to take various steps to abate groundwater contamination is
reversed and remanded to DER. Although the evidence indicates that the
Appellant was responsible for the éontamination found‘in 1987, test results
from water samples taken in 1990'showed no contamination‘off-site ahd greatly
diminished contamination on the Appei]ant's property. Further test results
must be analyzed before DER may order abatement. |

INTRODUCTION

This is an appeal by Hrivnak Motor Company (Hrivnak), East;Pike]and
Township, Chester County, from an Order of the Department of Environmental
Resources (DER) dated October 18, 1988. In this Order, DER found that Hrivnak
was responsible for contamination of the groundwater with gasoline-type
hydrocarbons which were found in the Hrivnak well and in other private wei]s

in the area. As a result, DER ordered Hrivnak to precision test all
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underground storage tanks on the property, to provide potable water to
affected well-owners, to submit a wofk p1an aimed at ébating the groundwater
contamination, and to implement the work plan after approval by bER.

Hearings on this matter were held on July 23 and 24, 1990. DER
preéented testimony from four witnesses, and Hrivnak bresgnted testimony from
two witnesses. After a full and complete review of the record, we make the
following: |

FINDINGS OF FACT

1. The Appellant is Hrivnak Motor Company (Hrivnak), East Pikeland
Township, Chester County. Hrivnak's activities on the site include automobile
sales, retail petroleum sales (including gasoline, diesel fuel, and home
heating oil), and a car-wash. In addition, Hrivnak maintains a small
automobile junkyard on the premises. (Stipulation 1, Transcript -"T"-21, 40,
84-85.)

2. The Appellee is the Commonwealth of Pennsyivania, Department of
Environmental Resources, which is the Commonwealth agency responsible for
administering and enforcing the Clean Streams Law, Act of June 22, 1937, P.L.
1987, as amended, 35 P.S. §691.1 et seq., Section 1917-A of the Administrative
Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17, and
the regulations promulgated under these laws.

3. Hrivnak has conducted business at its current location since late
1954, when the filling station operation was moved to the site (T. 154). The
aﬁtomobi]e dealership opened at the site in January, 1955 (Id.).

4. 1In 1953, prior to placement of any underground storage tanks on
the premises, a well was dug at the site to provide water for construction
purposes (T. 153-154). The well driller was instructed to only dig deep
enough to supply 50-55 gallons of water per minute (T. 154). The water from
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this well had an unpleasant odor which has not changed to the present time
(T. 155).

5. The unpleasant odor of the water from the Hrivnak well is most
1ikely attributable to sulfur which is present in the geology underneath the
site (T. 99, 101).

6. In chober, 1980, DER inspected the Hrivnak property and noted
oil-soaked soils in the junkyard behind the shop. (Commonwealth Exhibit 1 -
"Exh. C-1".) A later inspection that §ame month revealed that the saturated
soil had been removed, but that some of it had been stockpiled at the site
(Exh. C-3, T. 23). An inspection in May, 1981, revealed the existence of a
300 gallon wasté oil tank within a concrete pit with a drain, that
oil-contaminated soil was still piled on the site, and that there was some
recent spillage on the site (Exh. C-4, T. 24-25).

7. A water sample taken from the Hrivnak well in October, 1981,
revealed a benzene concentration of .85 parts per million (850 parts per
billion - ”ppb"l) (Exh. C-6(a), T. 26-27, 38). Benzene is a constituent of
gasoline (T. 38).2

8. 1In 1987, after being contacted by the Chester County Health

Department, DER took samples from several wells in homes and businesses in the

1 7o lend some perspective on this sample result, as well as the other
sample results in this decision, the "maximum contaminant level” (MCL) for
benzene under the national revised primary drinking water regulations is 5
ppb. 40 C.F.R. §141.61. These are the standards which govern public water
supplies.

2 Although DER witness Robert D. Bauer, Jr. specifically characterized
benzene as a ”gasoline constituent” (T. 38), we do not read his testimony as
saying that benzene is not also a constituent of other petroleum products,
such as diesel fuel or home heating oil. Benzene belongs to a family of
compounds known as “hydrocarbons” which are found in fossil fuels. C. C. Lee,
Ph.D., Environmental Engineering Dictionary, p. 273 (Government Institute,
Inc., 1989).
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vicinity (Exhs. C-6(b) through C-6(j). The location of these homes and
businesses is shown on Exh. C-14 (attached as an appendix to this
Adjudication). |

9. The 1987 sample results detected benzene in the following
concentrations at the following locations: Hrivnak well - 830 ppb
(Exh. C-6(d)); Kqu residence well - 22 ppb (Exh. C-6(c)); Shoe store well -
2 ppb (Exh. C-6(e)); Tom Manny’s (former) Arco station well - trace amounts
estimated at 0.7 ppb (Exh. C-6(f))3; Gappa residence well - trace amounts
estimated at .08 ppb (Exh. C-6(g)); Bakker residence well - none detected
(Exh. C-6(h)); and the former Amoco station well - none detected (Exh. C-6(i)).

10. In January, 1990, DER took two water samples from the Hrivnak
well. The laboratory analysis of the samples showed that the benzene levels
had declined to 9.4 ppb and 10 ppb (Exh. C-6(k), C-6(1)).%

11. In January, 1990, DER took water samples from various other wells
in the vicinity, including wells at the Kulp residence and Tom Manny's
(former) Arco station. None of these samples showed.detectable levels of
benzene (Appellant’s Exhibits 2 thfough 10, "Exh. A-2 through A-10").

12.  Groundwater flow in the vicinity is most likely toward the
northeast, because the bedrock in the vicinity dips toward the northeast
(T. 98, 99, 109).

13. At present, there are 14 underground storage tanks on the Hrivnak

property (Exh. C-13, T. 189-190). A1l of these tanks were used, at some

3 Although the location is not apparent on the face of C-6(f), DER witness
Dona]? Bauer confirmed that this sample was taken from Manny’s Arco (T.
37-38).

4 These two samples were taken from the same well, even though the face of

%—6(k))indicates it was taken from well "A” and C-6(1) indicates well "B”
T. 45).
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point, to store either gasoline, diesel fuel, or home heating oil (Exh. C-13,
T. 170-171).

14. Not all of the larger tanks behind the building (those identified
as "F" through "N” on Exh. C-13) are currently in use; some of them have not
held any type of product since approximately 1985 or 1986 (T. 170, 173-174).
Mr. Hrivnak was unéertain exactly which tanks were in use and which were not
(T. 173).

15. Over the years, Hrivnak guarded against lost product in the
gasoline tanks by “sticking” the tanks every day (measuring the amount of
product with a stick), and by reconciling the figures with the meter readings
on the gas pumps (T. 158-162). |

16. Hrivnak's records of gasoline and diesel fuel sales are audited
by the Commonwealth, Department of Revenue, because Hrivnak pays tax on these
products as he sells them, not as he buys them (T. 160-161, 173). The
Department of Revenue has never found a discrepancy in Hrivnak's records
(T. 164).

17. The reconciliation process referred to in Findings of Fact 15 and
16 -does not apply to the home heating oil stored on the Hrivnak property
(T. 173).

18. 1In 1977, Hrivnak removed some gasoline tanks because of customer
comp]aints'about water in the gasoline and because "they [the tanks] were
getting near that time to be taken out” (T. 178, 180, 183). After the tanks
were éxcavated, a water line - or what could have been a water line - was
discovered on the cross-over pipe between the tanks (T. 179, 181-182).

19. In the past (over 8-10 years ago), Hrivnak occasionally
discovered water in the bottom of the gasoline tanks. Mr. Hrivnak believes

this water came from “sweating” in the tanks (7. 195-199). A pump was used to
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remove this water, but Mr. Hrivnak does not know how his maintenance people
disposed of this water (T. 200).

20. The decline in the benzene levels in the Hrivnak well and the
other wells from 1987 to 1990 could be due to dilution from recharge of the
aquifer, pumpage of the groundwater in the area, or naturally occurring -
bioremediation (T. 107).

21. Hrivnak 1is currently operating a car wash at the site (T. 81).
It is possible that the car wash is responsible, to some extent, for the
reduced levels of benzene in the groundwater, because as the groundwater is
pumped out and sprayed into a mist, the benzene is dissolved into the
atmosphere (T. 84-86).

22. In light of the number of underground storage tanks on the
Hrivnak property, the other evidence indicating opportunities for petroleum
products to enter the environment, the water sample data which consistently

showed the highest concentration of benzene in the Hrivnak well, and the

direction of groundwater flow in the area, it is probable that the groundwater

contamination in the vicinity - as shown in the 1987 sampie results - resulted

from- activities on the Hrivnak property.
DISCUSSION

This is an appeal by Hrivnak from a DER Order requiring Hrivnak to
take various actions to abate alleged groundwater pollution on and around
Hrivnak's property. DER bears the burden of proof in this appeal. 25 Pa.
Code §21.101(b)(3).

DER argues that it has met its burden of proof and that its Order
should be affirmed. DER contends that the testimony of its witnesses

established that there is pollution on the Hrivnak property as a result of

Hrivnak’s activities, and that this pollution is the most Tikely source of the
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contaminants found in nearby wells. DER contends that this subjects Hrivnak
to liability under Sectidn 316 of the CSL, 35 P.S. §691.316. In addition, DER
contends that Hrivnak may be held 1iable under the Storage Tank and Spill:
Prevention Act (Storage Tank Act), Act of July 19, 1989, P.L. 169, No. 32, 35
P.S. §6021.101 et. seq. Section 1311 of the Storage Tank Act, 35 P.S.
§6021.1311,-estéb]iéhes a rebuttable presumption that the owner of a storage
tank is“1iab1e (without proof of fault, negligence, or causation) for all
pollution within 2,500 feet of the perimeter of the site (providing the
poT]ution involves the Same type of substance sfored in the tank). DER argues
that all of the po]]Uted wells in this proceeding fall within the 2,500 radius
of Hrivnék’s property (Exh. C-14, C-15). Finally, DER contends that although
the 1990 water samples showed dfminished levels of benzene in the Hrivnak
well, and no benzene in the other wells, that the requirement that Hrivnak
supply potéblé watér to-affected well owners should not be waived until
confirming sample results are supplied by Hrivnak.5

Hrivnak érgues that there is no factual or scientific basis for
cconcluding that it is the source of the water pollution at issue here.

Hrivnak contends that DER failed to prove that it is "the most probable

source” of the.pdllution, citing‘A. H. Grove v. Commonwealth, DER, 70 Pa.
Commw. 34, 452 A.2d 586 (1982). Hrivnak claims that the courts 1imit the most
probable source doctrine to sifuations where the evidence is of such a
compe]Ting nature that "no other conclusion [as to the source] was logically

possible.” Grove 452 A.2d at 590. Hrivnak contends fhat, according to DER

witness Robert E. Day-Lewis, the former Arco service station owned by

5 DER’s Order did not spell-out who the affected well owners were. We
presume DER was referring to the Kulps, because the 1987 sample from the Kulp
well (showing 22 ppb of benzene) was the only sample (other than samples from
the Hrivnak well) which exceeded the MCL of 5 ppb (see FOF 9).
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Tom Manny is the most probable source of the contamination found in the Kulp
| well, because the Manny property is closer to the Kulp property. Finally,

Hrivnak contends that the 1990 test results show no contamination in the Kulp
well; therefore, there is no basis for requiring Hrivnak to provide a
replacement water supply to the Ku]ps.6

DER’s Order was based upon Section 316 of the CSL, 35 P.S. §691.316,
which empowers DER to order a landowner to correct a condition on the
landowner'’s property whenever DER finds that the condition is creating
pollution or a danger ofvpollution.7 Under this section, DER is not
required to show that the Tandowner was negligent or that it caused the

condition to exist. National Wood Preserver’'s Inc. v. Commonwealth, DER, 489

Pa. 221, 414 A.2d 37 (1980), appeal dismissed 449 U.S. 803, Western
Pennsylvania Water Co. v. Commonwealth, DER, 127 Pa. Commw. 26, 560 A.2d 905

(1989), affirmed, .~ Pa. __ , 586 A.2d 1372 (1991). With regard to pollution
found off the landowner’s property, DER must prove that a condition on the
landowner's property was the "most probable source” of the off-site pollution.

A. H. Grove v. Commonwealth, DER, 70 Pa. Commw. 34, 452 A.2d 586 (1982).

Evaluating the evidence, we find that DER has established by a
preponderance of the evidence that Hrivnak was responsible for the groundwater
contamination shown in the 1987 sample results. This conclusion is based upon
the fact that the direction of groundwater flow is from the Hrivnak property

toward the other affected wells, that Hrivnak has had numerous underground

6 Hrivnak stated various arguments in its notice of appéa] which it did
not repeat in its post-hearing brief. These arguments are deemed waived.
%ggkv)Strike Coal Co. v. Commonwealth, DER, 119 Pa. Commw. 440, 547 A.2d 447

1988).

7 DER’s Order was issued before the Storage Tank Act was enacted, and DER
has not amended its Order to rely on the Storage Tank Act. Therefore, we will
not consider the Act in addressing the liability question.
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storage tanks in use over the past several decades,8 that DER has observed
practices at the Hrivnak site which create a danger of groundwater pollution,
and fhat the highest concentration of pollutants has consistently been found
in the well on the Hrivnak'property. (See FOF 22.) While Hrivnak contends
that the former Arco station owned by Tom Manny is the most 1ikely source of
the pollutants, the eyidence does not support this conclusion. The 1987 water
sample taken from the Manny well showed only trace amounts of benzene, and the
1990 sample did not detect any benzene. (See FOFs 9, 11.) In contrast, the
samples from the Hrivnak well showed benzene at 830 ppb in 1987, and at 9.4
and 10 ppb. in 1990. (See FOFs 9, 10.) Thus, the conclusion that Manny’s was
the source of the pollutants runs counter to DER witness Robert Bauer’'s
uncontradicted testimony that higher concentrations of a pollutant are likely
to be found near its sourced (T. 38).

In addition, the testimony that Hrivnak's well water has given-off an
unpleasant odor ever since the well was dug in 1953 does not lead us to
believe that the groundwater contamination was present when Hrivnak began
activities at the site. It is more likely that this odor is due to the sulfur
which is naturally present in the geology below the site (FOF 5). This
conclusion is consistent with Mr. Kulp’s testimony that his well water was

still giving-off a "rotten egg” odor at the time of the hearing (T. 223), even

8 Hrivnak’s evidence regarding the reconciliation process for the gasoline
and diesel fuel tanks (see FOF 15-16) does not establish that Hrivnak'’s
activities were not the source of the groundwater contamination. First, the
reconciliation process did not apply to the home heating oil tanks (FOF 17).
Second, there were other activities on the site which posed a danger of
pollution (FOF 6).

9 In addition, DER witness Robert E. Day-Lewis did not, as Hrivnak
contends, testify that Manny’s was the most likely source of the pollutants;
he stated only that in investigating the source of pollution, the closest
possible source (in this case, Manny’s) should be investigated to determine
whether it is the probable source (T. 114-115).
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though the sample taken from his well seven months eariier did not find .
detectablie levels of benzene (FOF 11).

We disagree with Hrivnak that, under Grove, the evidence as to the
source of the pollution must be of such a compelling nature that "no other
conclusion [is] logically possible.” Grove, 452 A.2d at 590. The language
quoted by Hrivnak is dicta. Earlier in the Opinion, Commonweaith Court
stated: "We decide only that in the case before us the Department
demonstrated with sufficient probability that Grove was the source of the
pollution to authorize the issuance of the order as modified by the Board.”
452 A.2d at 589. This statement is consistent with the “preponderance of the
evidence” standard applied by the Board. See 25 Pa. Code §21.101(a). Under
the preponderance test, the Board determines whether a fact is probable, not

whether it is certain. See generally, McCormick, Law of Evidence, §319

(1954), Packel and Poulin, Pennsylvania Evidence, §303.1 (1987). Hrivnak's

argument would require DER to prove its case "beyond a reasonable doubt,” a
standard which is applied in criminal cases, but which is not appropriate in
-cases before the Board.

Having found that Hrivnak was responsible for the groundwater
contamination found in the vicinity of its property in 1987, we turn our
attention to the remedial measures imposed by DER. Deciding upon the
propriety of these remedies involves the exercise of discretion; therefore, we
must determine whether the remedies imposed by DER constitute an abuse of

discretion.l0 As stated above, DER ordered Hrivnak to precision test the

10 The law is clear that the Board may substitute its discretion for that
of DER - it is not required to give great deference to DER’s discretionary
decisions. MWarren Sand and Gravel v. Commonwealth, DER, 20 Pa. Commw. 186,
341 A.2d 556 (1975). However, when the Board decides not to substitute its
footnote continued : : ' ,
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underground storage tanks on the property, to provide potable water to
affected well-owners, to submit a work plan aimed at defining the extent of
the contamination and abating the contamination, and to implement the work
plan after approval of the plan by DER. We will examine these requirements
individually.

With>regérd to DER’s requirement that Hrivnak precision test all of
its storage tanks, we believe that this requirement must be reexamined in
light of the requirements - which have arisen since DER issued its order -
imposed by the Storage Ténk Act. Section 502(c) of the Act, 35 P.S.
§6021.502(c), requires that underground tanks which are no longer in use must
be either sealed or removed. As stated above, not all of the ténks on the
property are still in use, so this requirement would appear to apply to these
abandoned tanks. If these tanks must be sealed or removed, we see no purpose
in testing them. On the other hand, it may be advisable to test those tanks
which are still in use. DER has authority to order such testing under the

storage tank regulations. See 25 Pa. Code §245.21 (21 Pa. Bulletin 4345,

4354, September 21, 1991). Therefore, we believe it is appropriate to remand

this requirement to DER for reexamination in light of the Storage Tank Act and

regu]ations.11

We next turn to the requirement that Hrivnak provide potable water

continued footnote

discretion for that of DER, the Board may simply say that DER has not "abused
jts discretion.” MWestern Hickory Coal Co. v. Commonwealth, DER, 86 Pa. Commw.
562, 485 A.2d 877 (1984).

H gur reasoning here does not conflict with our earlier statement that we
would not consider the Storage Tank Act in determining Hrivnak’s liability
(footnote 7 supra). The liability provisions of the Act only take effect if
DER asserts them in an Order, which DER has not done here. The requirements
of the Act regarding the sealing or removal of tanks, however, exist
independently of whether DER states them in an Order, and we are merely
recognizing the existence of these requirements.
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supplies to affected well owners. At the time DER issued its order, the Kulp
well was "affected” because the 1987 water sample from the well contained::

22 ppb of benzene. (See FOF 9.) The 1990 sample results, however, failed to
detect any benzene in the Kulp well or other wells (not counting Hrivnak's) in
the area. (See FOF 11.) This raises the question whether this requirement,
Which appears to'havé been appropriate in light of the 1987 data, is still
appropriate in light of the 1990 data.  Since the Board’'s review of DER’s
decisions is de novo, the Board may consider evidence which was not before DER

when it made its decision. Pennsylvania Game Commission v: DER, 1985 EHB 1, 19.

In its Brief, DER makes the following statements regarding the 1990
data:

The portion of the Order which requires the
provision of replacement water supplies to
affected well owners was clearly justified by the
1987 data. There may be reason to conclude that
such action is no longer necessary, given the -
results of the 1990 round of sampling. However,
such a determination should await confirming
sample results, in order to avoid possibly
premature declarations that the well water is now
safe for human consumption ... . [I]f additional
sampling confirms the non-detectable results from
the January 1990 samples, there may be nothing

to be gained by requiring that replacement water
be provided at this stage. However, this
decision must be based on additional testing,
which should be performed by Hrivnak Motors, w1th
results reviewed by the Department.

DER Brief at pp. 15-16. We agree with DER that further sample results are
needed, and that Hrivnak should be responsible for conducting this testing.<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>