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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2005.

The Environmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Codé, the Act of April 9, 1929, P.L. 177.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board
from three to five Members, the jurisdiction of the Boa.rd‘ remains

unchanged.
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DON NOLL AND STEPHANIE CLARK

V. :  EHB Docket No. 2003-131-K
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: May 20, 2005
PROTECTION and SCOTT TOWNSHIP .
BOARD OF SUPERVISORS
ADJUDICATION

By Michael L. Krancer, Chief Judge and Chairman
Synopsis:

The Board dismisses an appeal from the Department’s approval of a sewage planning
module. The Appellants failed to prove that the approved plan was infeasible or that the public
notice and participation process was inadequate.

BACKGROUND

This is an appeal challenging the April 24, 2003 approval by the Department of
Environmental Protection (Department or DEP) of a 2002 ;evision to the official plan developed
by Scott Township (Township) pursuant to the Pennsylvania Sewage Facilities Act (SFA).!
Appellants, Don Noll and Stephanie Clark, both residents of the Township filed a Notice of
Appeal (NOA) pro se challenging the April 24, 2003 action by the Department.2

The genesis of the current dispute regarding the Township’s official sewage facilities

' Act of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §§ 750.1 — 750.20(a).

% Appellants filed this appeal on a pro se basis, hired counsel shortly before the trial of this appeal, were
represented by counsel at the trial and subsequently notified the Board that they again were representing themselves
and would proceed with post-trial briefing on a pro se basis.
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plan originates with the approval of the Township’s sewage facilities plan update revision on
July 28, 1993 (1993 Plan). The centralized sewage collection and treatment system adopted by
the Township in the 1993 Plan has spawned a number of appeals to this Board and was described
as epochal in a prior decision in this appeal. See Noll v. DEP, 2004 EHB 712 (Summary
Judgment Opinion and Order). The history of the disputes and appeals regarding the Township’s
sewage facilities plan was described in detail in the Summary Judgment Opinion and Order and
will not be stated with as much detail in this Adjudication. /d. at 712-17.

Briefly, after receiving approval of the 1993 Plan, the Township did not proceed with
implementation of its approved plan, rather it informed the Department that. implementation
would be delayed while the Township assessed the costs of implementing the 1993 Plan against
potential alternatives. In October 2002 Scott Township submitted to the Department an Act 537
Sewage Facilities Plan Update Revision (2002 Plan) which, in part, modified the area to be
sewered under the 1993 Plan to include an additional area and proposed that the collected
wastewater be conveyed to the Lackawana River Basin Sewer Authority Archbald Wastewater
Treatment Plant for treatment.” On April 24, 2003 the Department approved the 2002 Plan.
Appellants, Don Noll and Stephanie Clark (Appellants) filed this appeal on June 12, 2003.

Appellants’ NOA included numerous challenges to the 1993 Plan. In the Summary
Judgment Opinion and Order we granted summary judgment in favor of the Department and the
Township with regard to those portions of the NOA that sought to revisit the 1.993 Plan or the
1989 Needs Analysis which was a component of the 1993 Plan. 2004 EHB at 723. Appellants

also were precluded from challenging the costs associated with the selection of central sewerage

3 The 1993 Plan proposed that collected wastewater be conveyed to and treated at a sewage treatment
facility to be constructed within the Township.
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embodied in the 1993 Plan. Id.* However, Appellants were permitted to continue their appeal
with regard to objections concerning certain costs issues related to the changes to the official
plan adopted in the 2002 Plan.

Chief Judge Michael ‘L. Krancer presided over the trial of this matter, which was
conducted on October 26, 27 and 29, 2004 in the Board’s courtroom located in Norristown,
Montgomery County. On December 15, 2004 Appellants filed a Petition to Reopen Record Prior
to Adjudication (Petition). The Department filed a response and accompanying memorandum of
law opposing the Petition. The Board denied the Petition because Appellants failed to make the
.showing required under the Board’s rule of procedure governing reopening of a record prior to
adjudication, Rule 1021.133(b), 25 Pa. Code § 1021.133(b). Noll v. DEP, EHB Docket No.
2003-131-K (Opinion issued January 10, 2005). Filing of post-hearing briefs was completed on
March 16, 2005 and the matter is now ripe for adjudication. After careful review of the record,
the Board makes the following findings of fact:

FINDINGS OF FACT
The Parties and People

1. Appellee is the Department. The Department is the agency with the duty and
authority to administer and enforce the SFA; The Clean Streams Law, Act of June 22, 1937, P.L.
1987, as amended, 35 P.S. §§ 691.1 - 691.1001. (CSL); Section 1917-A of the Administrative

Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17 (Administrative

* We held:

As for administrative finality then, Appellants are precluded in this case from collaterally
attacking the 1993 Plan or the 1989 Needs Analysis which was a component of the 1993 Plan.
They, of course, are not barred from challenging the changes that were effectuated in the 2002
Plan Revision. As we understand it, that would include: (1) the increased or expanded sewer
service area enacted by the 2002 Plan Revision; and (2) the decision in the 2002 Plan Revision
that the collected wastewater be conveyed to the LRBSA Archbald WWTP for treatment instead
of a treatment facility to be located within Scott Township.

2004 EHB at 723.
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Code) and the rules and regulations promulgated thereunder. Joint Stipulatién (Stip.) 1.

2. Appellee is the Scott Township Board of Supervisors. Scott Township is a legally
incorporated township of the second class in the Commonwealth of Pennsylvania doing business
at RR#1, Box 432D, Olyphant, Pennsylvania 18477. Stip. 2.

3. Appellant is Don Noll, pro se. Appellant has an address of 1520 Lakeland
Boulevard, Jermyn, Pennsylvania 18433. Stip. 3.

4. Appellant is Stephanie Clark, pro se. Appellant has an adciress of 1193 Rushbrook
Road, Jermyn, Pennsylvania 18433. Stip. § 4.

5. KBA Engineering, p.c. (KBA Engineering or Township Engineer) serves as the
Township Engineer for Scott Township and prepared the 2002 Plan for the Township. Tr. 203;
Ex. A-2.

6. Dennis Kutch is a professional engineer employed by KBA Engineering who works
with the Township on its sewage issues. Tr. 203.

7. George Hallesky is currently the Vice-Chairman of the Scott Township Sewer
Authority (Sewer Authority). Prior to his appointment to the Sewer Authority in 2002 Mr.
Hallesky was a member of the Township Board of Supervisors. Tr. 133-34.

8. Robert Vail is the Chairman of the B>oard of Supervisors for the Township having
been elected to the Board in 2001 and taking the office in January 2002. Tt. 475-76.

9. Patrick Devitt is a sanitary engineer for the Department in the Wilkes-Barre office
who reviewed the 2002 Plan. Tr. 597.

The 1993 Plan Adoption and Non-Implementation

10. On July 28, 1993, the Department approved Scott Township’s Sewage Facilities Plan
Update Revision (1993 Plan) to its Official Sewage Facilities Plan. The 1993 Plan proposes the

construction of a sewage collection and conveyance system that would transmit wastewater to a
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single sewage treatment plant to be constructed in the Township. Stip. 5.

11. The cost estimates in the 1993 Plan.did not include tﬁe costs to individual property
owners to install lateral pipes from the house to the right-of-way, reconfiguration, if any, of
interior and exterior plumbing to connect to the system or to decommission existing on-lot
systems (Private Costs). Tr. 437-448.

12. Scott Township chose to delay implementation of its adopted plan in order to evaluate
the cost associated with potential alternative sewage treatment system configurations. Stip. ¥ 6.

13. There were ongoing communications between the Department and the Township
regarding the Township’s efforts to evaluate its sewage needs and sewage treat;nent alternatives.
Tr. 897; Ex. A-7.

14. In the period of time after the Department approved the 1993 Plan until the 2002 Plan
was submitted to the Department for approval, the Township Supervisors considered the issue of
the Township’s sewage treatment system needs for many years and discussed the issue at most
meetings of the Board of Supervisors from 1996 until 2002. Tr. 168-69, 303-06, 499-500.

15. On March 18, 2002, the Department issued an administrative order to the Township
and the Township Authority. The order required, among other things, the Township to submit a
revised schedule of implementation for the approved 1993 Plan or submit for Department
approval an Official Plan Revision to the 1993 Plan within 120 days. Stip. q 7.

The 2002 Plan
16. On August 6, 2002 the Township had the following notice published in the Scranton
Times:
Scott Township, Lackawanna County, has prepared revisions to the Act 537
Official Sewage Facilities Plan. The amended plan will be submitted to the

Pennsylvania Department of Environmental Protection, Bureau of Water Quality
Management, as required by Act 537.
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This revised Plan provided for the collected sewage to be transported to the
Lackawanna River Basin Sewer Authority’s Archbald Wastewater Treatment
Plant for treatment and disposal instead of treatment at a proposed Wastewater
Treatment Plant initially planned to be constructed in Scott Township near
[Interstate]-81 at Interchange 201 as proposed in the previously adopted 1993
Plan. The sewage will be transported to the LRBSA’s Archbald Wastewater
Treatment Plant from the intersection of Chapman Lake Road (SR1017) and
Rushbrook Road (SR1006) easterly along Rushbrook Road to SR0107 and then
south along SR0107 to the LRBSA’s interceptor at the Lackawanna River on the
easterly side of Washington Avenue (SR1023) in the Borough of Jermyn.

The capital cost of implementing the project is estimated to be approximately

$13.9 million. Connection fees are estimated at $2,500 per equivalent dwelling

unit (EDU). Annual operating costs are anticipated to be $633 per EDU. (These

fees are contingent upon receiving PENNVEST funding).

A copy of the Plan is available for inspection, and written public comments will

be accepted at the Township Building, RD#1, Box 457, Olyphant, PA 18447 for a

period of 30 days after the publication of this notice. The Plan will be considered

for adoption at a special public meeting of the Scott Township Board of

Supervisors on October 10, 2002 at 7:00 p.m. (local time) in the Scott Township

Municipal Building, RD#1, Box 457, Olyphant, PA 18447.

Ex. A-27.

17. Mr. Noll and Ms. Clark re\}iewed the proposed 2002 Plan during the public notice
period on two occasions. Tr. 61, 76.

18. On September 4, 2002, Scott Township held a 'special public meeting to discuss its
proposed official sewage facilities plan update revision (September 4, 2002 Meeting). ‘At that
time, the Township’s engineer provided a true and realistic estimate of the projected costs to a
homeowner regardi‘ng the construction of a lateral to connect a home to the municipal sewage
collection system. The Township’s consultant gave a presentation and displayed sketches
describing projected cost estimates to be borne by individual homeowners to construct laterals to

the Township’é proposed sewer system. Stip. 8.

19. The public comment period ended on September 5, 2002. Noll v. DEP, EHB Docket
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No. 2003-131-K (Opinion issued January 10, 2005), slip op. at 2.

20. Ms. Clark submitted written comments to the Township on September 5, 2002. Ex.
A-2, Attachment N; Ex. C-7; Tr. 77.

21. Mr. Noll submitted written comments to the Township dated September 4, 2002. Ex.
A-2, Attachment N; Tr. 931-34.

22. The Township received written comments from residents other than Appellants. Ex.
A-2, Attachment N. |

23. Th>e Township forwarded all comments received to the Township Engineer to provide
a response and counsel regarding the comments. Tr. 298.

24. The Township Engineer provided a letter dated September 19, 2002 to the Township
Supervisors that responded to comments received from the public, including the comments
submitted by Mr. Noll. Tr. 931-36.

25. On September 24, 2002, the Township Engineer provided written comments to the
Township Supervisors regarding a September 5, 2002 letter to the Township by Appellant,
Stephanie Clark. Stip. § 9; Ex. A-2, Attachment N; Ex. C-8.

26. On October 24, 2002, the Township adopted its proposed official sewage facilities
plan update revision, Stip. q 10, in Resolution #02;10-24. Ex. A-2; Ex. C-3.

27. Resolution #02-10-24 identified the selected alternative as:

the construction of sanitary sewer interceptor and collector lines throughout the

Justus/Griffin Pond and Chapman Lake/Montdale areas (as delineated on

Scenario “B1”, Attachment D) with conveyance to the Lackawanna River Basin

Sewer Authority’s Archbald wastewater treatment facility; and the adoption, and

implementation, of an on-lot sewage management program for those areas of the

Township not serviced by the collection and conveyance system.

Ex. A-2; Ex. C-3.

5 The Department stipulated to this fact in its Response to Appellants’ Petition to Reopen Record Prior to
Adjudication.
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28. On October 28,. 2002, the Department received a Sewage Facilities Plan Update
Revision from Scott Township for review and approval (2002 Plan). The 2002 Plan proposed
transporting its sewage from its previously approved sewage collection system to the
Lackawanna River Basin Sewer Authority’s (LRBSA) sewage treatment plant in the Borough of
Throop, Lackawanna County. Stip. J11.

29. The 2002 Plan identified and evaluated 5 alternatives: Scenario A, Scenario B,
Scenario C, Scenario B1, and Scenario B1 with East View/West View. Ex. A-2 §§ V, VI, Ex. C-v
4.

30. The 2002 Plan included cost estimates for each of the alternatives identified and
evaluated. Ex. A-2.

31. Scenario A in the 2002 Revision is the alternative of choice from the 1993 Plan, a
culmination of Alternative One and Alternative Two from the 1993 Plan. Ex. A-2 § VI; Ex. C-4.

32. The estimated costs for Scenario A in thé 2002 Plan are Project Costs of
$18,100,000, Connection Fee of $2,500/EDU and Annual User Fee of $949/EDU. Ex. A-2 § VI;4
Ex.C-4.°

33. The selected alternative was Scenario B1 with East View/West View. Ex. A-2; Tr.
205. |

34. The total project cost for Scenario Blwith East View/West View is $13,912,000.

35. The cost estimate for the selected alternative in the 2002 Plan included a $2,500 per
EDU connection fee (based on 1350 EDUs) and an Annual User Charge per EDU of $633. Ex.
A-2, § VI, Ex. C-4.

36. The cost estimate for the selected alternative in the 2002 Plan does not include the

S The acronym EDU stands for Equivalent Dwelling Unit and is a unit of measurement for volume of
sewage flow. dinjar Trust v. DEP, 2001 EHB 927, 930. Typically a single-family home counts as one EDU. Tr. 215.
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cost to the individual homeowners to install lateral pipes from the house to the right-of-way, Tr.
236-37; Ex. A-2, § VI; Ex. C-6, rgconﬁgure internal plumbing, if necessary, Tr. 294; Ex. A-2, §
VI, Ex. C-6, or decommission existing on-lot systems (i.e., Private Costs). Tr 295-96; Ex. A-2,
Attachment O; Ex. C-6.

37. It is not the practice in the industry to include in calculations of total project cost the
homeowner’s costs for the laterals from the house to the system unless the laterals are owned and
maintained by the utility or municipality funding the sewage system. Tr. 561.

38. The costs to homeowners to install lateral pipes from the house to the right of way,
reconfigure internal plumbing or decommission an existing on-lot system (i.e., Private Costs)
vary depending upon the topography of the property, the location of the structure on the
property, Tr. 75, 293, 439-40, 915, the on-lot system existing on the property and the personal
preference of the homeowner with regard to removing the features of the existing on-lot system.
Tr. 75, 293-94.

39. It has been DEP’s practice to review official plans and official plan revisions that
contain cost estimates that do not include Private Costs. Tr. 465, 610.

40. Ms. Clark requested information about costs to homeowners in addition to the
connection fee and annual service fee in 2001 and 2002. Tr. 66-69, 958. |

41. Residents of the Township other than Ms. Clark asked questions about costs to
homeowners in addition to the connection fee and annual service fee. Tr. 250.

42. In response to the questions from residents, the Township Supervisors directed the
Township Engineer to prepare generic estimates of Private Costs to be presented at the
September 4, 2002 Meeting. Tr. 306, 478-79.

43. Township Supervisors Hallesky and Vail were aware that property owners were
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responsible for Private Costs. Tr. 158-59, 478-79.

44. The Department employee who reviewed the 2002 Plan, Patrick Devitt, was aware
that Private Costs were not included in the estimated cost of the 2002 Plan when he reviewed the
2002 Plan. Tr. 614, 669. |

45. As part of his review of the 2002 Plan Mr. Devitt considered the connection fee and
the annual service fee to be charged to homeowners and compared those fees to fees under other
official plans he has reviewed and found the connection fee and annual service fee similar to
other public sewer projects he reviewed. Tr. 617, 668-69.

| 46. Based upon his review, Mr. Devitt determined the 2002 Plan was “clearly
implementable.” Tr. 721.

47. On April 24, 2003, the Department approved the 2002 Plan. Stip. §12.

48. The 2002 Plan included a model ordinance entitled “Connections to the Scott
Township Sanitary Sewer Collection & Conveyance System” that would require owners of
Improved Property within one hundred and fifty feet of the sewer system to connect to the
system. C-Ex 15, § 3.

49. As of the date of the trial, the Township had not adopted an ordinance requiring
connection to the centralized system or providing any exemption from connection to the
centralized system. Tr. 519-20.

50. In theory, if enough exemptions to the .requirement to connect to the centralized
system are granted, the exemptions could “have an effect on the actual cost.” Tr. 826.

51. Lakeland School, which is located in the general proximity of Chapman Lake, has its
own sewer treatment system that provides service to the school. Tr. 118-19, 185.

52. The sewage treatment facility located at Lakeland School is owned and operated by
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the school, not by the Sewe‘r Authority. Tr. 172.

53. The estimated cost for the selected alternative in the 2002 Plan was calculated
including 40-50 EDUs attributed to the Lakeland School. Tr. 261.

54. The sewage treatment facility at Lakeland School is old and nearing the end of its
useful life. Tr. 185, 262.

55. The capital recover factor in the cost estimates presented in the 2002 Plan were
developed using a 1% interest rate for a 20 year loan. Tr. 991.

56. The 2002 Plan description of funding methods available to finance the selected
alternative indicates that per discussions with a PENNVEST employee, alloan was potentially
available with a “maximum rate of 1.38% for the first five years and 2.7% for an additional 15
years.” Ex. A-2 at 31.

DISCUSSION

Burden of Proof and Standard of Review

Appellants bear the burden of proof in this matter and must establish their case by a
preponderance of the evidence. 25 Pa. Code § 1021.122. Preponderance of the evidence has been
defined by the Board “to mean that the evidence in favor of the proposition must be greater than
that.opposed to it. ... It must be sufficient to satisfy an unprejudiced mind as to the existence of
the factual scenario sought to be established.”” Bethenergy Mines, Inc. v. DER, 1994 EHB 925,
975 (quoting Midway Sewerage Auth. v. DER, 1991 EHB 1445, 1476). The Board conducts a de
novo trial of the matter and is tasked to determine on the evidence adduced at the de novo

hearing whether DEP’s approval of the 2002 Plan “was inappropriate or otherwise not in

’ The Pennsylvania Infrastructure Investment Authority is commonly known as PENNVEST. PENNVEST
is an independent authority under the Governor’s jurisdiction. PENNVEST is capitalized by state funds and federal
revolving loan funds and uses that money to provide financial assistance for drinking water, wastewater and storm
water projects in the Commonwealth. Pennsylvania Infrastructure Investment Authority Annual Report 2002-2003,

at4.
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conformance with the law.” Moosic Lakes Club v. DEP, 2004 EHB 396, 404; Smedley v. DEP,
2001 EHB 131, 160. Thus, Appellants must present evidence that DEP’s approval of the 2002
Plan was not appropriate or did not cénform with the applicable law and that evidence must be
greatér than the evidence showing that the approval was appropriate or conformed to the
applicable law.

Pennsylvania Sewage Facilities Act and Applicable Regulations.

As mentioned previously, summary judgment was granted to the Department and the
Township on some issues raised by Appellants in their NOA and was denied with regard to other
issues raised by Appellants. With regard to the issues that remained in this appeal, we held:

Moreover, we cannot say that, as a matter of law, consideration of costs
and economics is off-limits in an Act 537 Plan appeal. Section 5 of the Clean
Steams Law identifies “[t]he immediate and long-range economic impact upon
the Commonwealth and its citizens” as an issue the Department must consider
when taking action pursuant to the Clean Streams Law. 35 P.S. § 6915(a).
Regulations promulgated under the SFA and the Clean Streams Law set forth the
Department’s responsibility to review and act upon official plans and official plan
revisions. 25 Pa. Code § 71.32. Subsection (d) of Section 71.32, outlines issues
the Department “will consider” when reviewing an official plan or an official plan
revision, and requires, in part, that the Department consider:

(2) Whether the municipality has adequately considered questions
raised in comments, if any, of the appropriate areawide planning
agency, the county or joint county department of health, and the
general public.

(4) Whether the official plan or official plan revision is able to be
implemented.

25 Pa. Code § 71.32(d)(2) & (d)(4). We cannot conclusively determine now
whether the Department properly determined that Scott Township adequately
considered questions from the general public which may have related to cost
issues. Nor can we conclusively determine now whether the 2002 Plan Revision
is able to be implemented from a fiscal standpoint.
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Summary Judgment Opinion, 2004 EHB 712, 724-25 (footnote oinitted). Thus, these issues
which were left open by our disposition of the summary judgment practice form the parameters
of our inquiry in this Adjudication.

The SFA requires that every municipality in the Commonwealth submit to the
Department an official comprehensive plan for providing sewage services within the
municipality, 35 P.S. § 750.5, and that the Department approve or disapprove official plans and
official plans revisions in accordance with the SFA and regulations promulgated under the
authority of the SFA. 35 P.S. §§ 750.5(¢), 750.10. Regulations adopted pursuant to the SFA and
the. CSL outline the responsibilities of municipalities regarding review, adoption and
implementation of official plans, 25 Pa. Code § 71.31, the content of official plans, Id. § 71.21,
and the Department’s review of official plans and revisions of official plans. /d. § 71.32. These
statutory and regulatory provisioné provide a road map against which Appellants’ challenges to
the Department’s approval of the 2002 Plan will be judged.

Feasibility of 2002 Plan

The crux of Appellants’ challenge to the 2062 Plan is that there was insufficient
consideration of the “true costs” of the selected alternative. The essence of the complaint dating
back to the earliest piece of litigation involving the 1993 Plan was that costs were too high. So
before we get into the details of this particular litigation as it relates to that claim regarding the
2002 Plan, it is worth noting that the Township’s 2002 Plan which does not call for the
construction of a sewage treatment plant in the Township has a project cost estimate of
$13.9 million compared to the 1993 Plan’s vision of an in-Township sewage plant estimated
project cost of $18.1 million. Thus, from the “forest” point of view, the 2002 Plan represents a

cost decrease of $4.2 million from the scenario of the 1993 Plan. Mr. Hallesky agreed that the
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2002 Plan is “substantially cheaper” than what the 1993 Plan calls for. Tr. 166. Now for the
“trees” point of view regarding the challenge to the 2002 Plan.

Appellants argue that “DEP failed to properly review and approve the 2002 Plan in
accord with the Pennsylvania Clean Streams Law and the Sewage Facilities Act requirements to
consider and to determine whether the Plan is feasible to be implemented and the socio-
economic impact on the citizens of the Commonwealth.” Appellants Reply Brief to the Post
Hearing Briefs of the Department of Environmental Protection and Scott Township (Appellants’
Reply Brief) at 19. Appellants’ base their claim on several sub-parts as follows:

e the cost estimate provided by the Township and considered by DEP in its approval

did not include the individual private costs to homeowners to install lateral lines from
their house to the sewer right of way, decommission or remove existing on-lot
systems and make any internal plumbing changes required to convert to the selected

alternative (we will refer to this basket of costs as Private Costs);

e uncertainty whether the Township will adopt any setback exclusions regarding the
selected alternative;

e uncertainty whether the Lakeland School might be required to connect to the system
provided for in the selected alternative rather than continue to use the private system
it currently operates; and

o whether the 1% interest rate presented in the 2002 Plan will be available to finance
the construction of the selected alternative.

In Appellants’ view, all of these factors impact the “true cost” of the project. The first item
involves the costs to each individual homeowner of connecting to the new system and
decommissioning the old on-lot systems. The second and third items involve potential swings in
the number of participants and EDUs in the new systém and, thus, financing base for the system.
The fourth item involves a question about whether financing for the system would be available at
the interest rate assumed by the proposed plan in its calculations. Appellants claim that without

the information on Private Costs being factored in and without hard final information on the last
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three items, DEP could not have conducted a review that met the statutory directives and its
approval therefore was illegal.
Statutory and Regulatory Backgrouhd

| Initially it is important to review the statutory and regulatory requirements with regard to
the issue of cost of an official plan or official plan revision and the Department’s obligations
when reviewing a proposed official plan or official plan revision. Section 5 of the CSL
establishes that when taking action pursuant to the CSL, DEP shall “consider, where applicable
... [t]he immediate and long-range economic impact upon the Commonwealth and its citizens.”
35 P.S. § 691.5(a)(5). It is clear that this criteria is broader than just the economic impact on the
residents of Scott Township or even the cost to the Township. Lower Towamensing Township v.
DER, 1993 EHB 1442, 1472.2  Also, as noted above, the Department is authorized by the SFA
to approve or disapprove official plans and official plan revisions in accordance with the SFA
and regulations promulgated under the authority of ;che SFA. 35 P.S. §§ 750.5(¢), 750.10.

When preparing an official plan or official plan revision, a vmunicipality is required to
“evaluate alternatives available to provide for adequate sewage facilities,” 25 Pa. Code §
71.61(a), and to include in that evaluation “cost estimates forA the construction, financing,
ongoing administration, operation and maintenance” of the alternatives, Id. § 71.21(a)(5)(iv), and

“funding methods available to finance all aspects of each of the proposed alternatives,

8 In Lower Towamensing this Board noted:

Indeed, the statute mentions economic impact, not to [Lower Towamensing’s] residents
alone but the impact to all of the citizens of Pennsylvania and to the Commonwealth itself. Thus,
[Lower Towamensing’s] costs are only a factor in such an economic evaluation. Further, such an
evaluation of economic impact is more than the cost comparison of two alternatives and includes
the economic impact to Pennsylvania of the degradation of waters of the Commonwealth which
are not currently contaminated, the costs to our residents of providing no sewage treatment and
other factors.

1993 EHB at 1472 n. 5.
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establishment of the finarcial alternative of choice and a contingency financial plan to be used if
the preferred method of financing is not able to be implemented.” Id. § 71.21(a)(5)(V).

In reviewing proposed sewage plans, the Department is to consider, among other criteria,
“whether the plan or revision meets the requirements of the [SFA, the CSL] and this part,” 25 Pa.
Code § 71.32(d)(1), “whether the official plan or official plan revision is able to be
implemented[,]” Id. § 71.32(d)(4), and under the subchapter on official plan requirement for
alternative evaluations, the Department’s approval “shall be based on ... [t]he feasibility for
implementation of the selected alternative in relation to applicable administrative and
institutional requirements.” Id. § 71.61(d)(2). |

The Department is also to consider whether the official plan is “able to be implemented”
and base its approval on the “feasibility for implementation” of the'selected alternative. 25 Pa.
Code § 71.32(d)(2) & (d)(4). Certainty of implementation is not the standard, rather capability
of implementation is the standard. See Montgomery Township v. DER, 1995 EHB 783 (the
Department need not determine that the proposed plan or plan revision is certain of being able to
be implemented, only that implementation is feasible). In Montgomery, the feasibility issue
focused on technical feasibility and the appropriateness of the siting of spray irrigation facilities.
The Board’s discussion regarding feasibility is instructive to our analysis of the appeal sub
Judice:

The Department’s use of the term “feasibility” suggests that .the Plan-

Revision need not be absolutely certain. See, Webster’'s Ninth New Collegiate

Dictionary (the term “feasible” is defined as “capable of being done”). This

position is supported by other provisions within the Department’s planning

regulations. For example, under 25 Pa.Code §71.21(a)(5)(vi), a plan revision

must, among other things, determine whether each of the discussed alternative
methods of sewage treatment and disposal are able to be implemented. Similarly,

? Clause (1) of subsection 71 .61(d) establishes that “[a]pproval of official plans and revisions shall be based
on [t]he technical feasibility of the selected alternative in relation to applicable regulations and standards.” 25 Pa.
Code § 71.61(d)(1). Appellants do not challenge the technical feasibility of the selected alternative in the 2002 Plan.
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under 25 Pa.Code. §71.32(d)(4), the Department must consider, in approving or

disapproving an official plan revision, whether the revision is able to be

implemented. Given the express language of the Department’s planning

regulations and the fact that site selection occurs at the first stage of the sewage

facilities process, the Board finds that in order to gain plan approval, a proposed

spray irrigation facility must be capable of satisfying the technical regulations and

standards applicable to spray irrigation facilities.
1d. at 522. See also Lehigh Township v. DEP, 1995 EHB 1098, 1112 (DEP’s consideration of the
feasibility of implementation “does not mean that plan approval must conclude that the project is
100% certain of implementation as a final matter”).
Appellants’ Challenges Analyzed Against the Statutory and Regulatory Framework

Appellants have not proven that the 2002 Plan is not economically feasible to be
implemented. In fact, at trial their counsel admitted they could not do so when he said, “[o]ur
position is, Your Honor, that we are not in a position to prove that it’s not economically feasible
at this time.” Tr. 36. That alone could end our inquiry in the Department’s favor but we will
discuss in more detail the basis of our conclusion that Appellants lose on their essential claim.

Also, Appellants have not proven the Department did not meet its legal obligations
regarding review and approval of the 2002 Plan based upon the argument that the 2002 Plan as
submitted by the Township did not include certain of the information highlighted in the four
bullets above. In short, Appellants “true costs” argument fails as a factual matter and as a legal
matter.

Private Costs.

The estimated costs for the selected alternative in the 2002 Plan do not include Private
Costs, i.e., the cost to install lateral pipes from the house or building to the right of way line, Tr.

236-37; Ex. A-2, Attachment O; Ex. C-6, the cost of any internal plumbing work, Tr. 294; Ex. A-

2, Attachment O; Ex. C-6, or the cost to decommission any existing on-lot system. Tr. 295-96;
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Ex. A-2, Attachment O; Ex. C-6. To be clear, Private Costs are costs paid by each individual
homeowner affected by the plaq, not the municipality. Private Costs for lateral lines and
plumbing are not uniform for each individual in a municipality, they vary depending upon the
topography of the property, the location of the structure on the property, Tr. 75, 293, 307, 439-
40, 915. As for on-lot decommissioning, these costs also vary depending on the exact nature of
the on-lot system existing on the property and the personal preference of the homeowner with
regard to removing the features of the existing on-lot system. Tr. 75, 293-94.'° Appellants argue
that the Private Costs should be included in the cost estimates for the alternatives identified and
evaluated in the 2002 Plan because this information is needed to fully inform the public of the
“true costs” of the proposed plan and to examine properly the feasibility of the selected
alternative and the economic impact on the Commonwealth and its citizens.

Appellants have not proven that DEP’s approval of the 2002 Plan was inappropriate or
not in accordance with the law on account of the Private Costs not having been included in the
estimatéd costs of the selected alternative, or for any of the alternatives examined. First, there is
no requirement in the law or the regulations which mandates that these private costs be included.
The Department employee who reviewed the 2002 Plan, Patrick Devitt, was aware that Private
Costs were not included in the estimated cost of the 2002 Plan when he reviewed the 2062 Plan.
Tr. 614, 669. Mr. Devitt testified that the Department does not include Private Costs in the
review of cost analysis of alternatives in an official plan or plan revision. Tr. 614. As part of his
review of the 2002 Plan Mr. Devitt considered the connection fee and the annual service fee to

be charged to homeowners and compared those fees to fees under other official plans he has

19 Regarding removal of the features of an on-lot system, for example, a homeowner with a septic tank
could choose to remove the tank or fill the tank in place while a homeowner with a sand mound could choose to
remove the sand mound or level grade the sand mound on site, Tr. 295-96, or leave the sand mound in place. Tr.
987-89. Each choice has a different cost to the homeowner. Tr. 295-96.
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reviewed. Tr. 617, 668. He found the connection fee and annual service fee similar to other

public sewer projects he reviewed. Tr. 669. Ultimately Mr. Devitt determined that the 2002 Plan

is able to be implemented. Tr. 721."!

Even Appellants’ expert witness, Mr. Shoener, the former Regional Director of DEP’s

Wilkes-Barre Office, admitted that:

traditionally DEP reviewed and approved sewage plans without including Private
Costs, Tr. 465;

he personally approved the 1993 Plan which did not include Private Costs, Tr.
437, 448; and

he knew of no Act 537 plan or plan revision that included Private Costs in the
estimated cost for the analysis of the identified alternatives. Tr. 448-49, 460.

These admissions leave his testimony that it is not possible to evaluate the immediate and long-

term economic impact on citizens without including Private Costs in the estimate as not credible.

None of this should be surprising. Cost estimates for sewage plans do not as a matter of

normal industry practice include such costs. The parties stipulated that the industry practice is to

not include Private Costs in the estimated total cost for the project. Tr. 561.> The Township

Tr. 721.

I Mr. Devitt testified:

Q. In the context of your review, Mr. Devitt, did you determine whether the Scott Township
plan is able to be implemented? :
A. Yes. I believe that was a common theme of my review.

Q. And what was that determination?

A. I believe the plan appeared to be clearly implementable.

First, from an administrative standpoint, they have the authority in place.
And, environmentally, it seemed certainly implementable.

And, economically, it appeared to be in line with other similar projects that I have
reviewed.

12 Michael Gallagher, an employee with the Pennsylvania Infrastructure Investment Authority, suggested

three reasons the industry practice does not include Private Costs in total project costs: the costs cannot be
accurately determined, the costs are not the responsibility of the utility and it is generally more cost effective to have
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Engineer testified that Private Costs are not typically taken into account because they are not a
cost funded by the municipality. Tr. 310. Moreover, the public was aware that individual
property owners would incur costs above the connection fee and the annual service fee prior to
the September 4, 2002 Meeting. See Tr. 66-69 (Clark asked questions about additional costs to
homeowners from 2001 forward), 958 (Noll heard Ms. Clark ask many times during the summer
of 2002 what the Private Costs would be), 250-51, 158-59, 479. In response to questions from
Ms. Clark and other residents the Township Engineer presented generic estimates regarding the.
Private Costs at the September 4, 2002 Meeting. Tr. 67-68, 250, 478-79; Ex. A-2, Attachment O;
Ex. C-6. Appellant Clark addressed the issue in her written comments submitted to the Township
on September 5, 2002. Ex. A-2, Attachment O, Ex. C-7.

Aside from the fact that not including Private Costs does not violate a legal requirement
and is standard industry and DEP practice, there is no evidence that, in this case, the approved
Plan is not able to be implemented for failure to include Pﬁvate Costs in the estimate. At most
Appellants presented speculation that some residents of the Township may be unable to afford
the connection fee, the annual service fee and the Private Costs required to implement the
selected alternative. Both Appellants testified that, give each one’s stage of life and health issues,
it would be difficult for them to afford the connection fee, the annual service fee énd the Private
Costs necessary to connect each Appellant’s house to the system. Tr. 112-15 (Clark), 945-47
(Noll). However, neither Appellant had obtained an estimate of the Private Costs she or he would
incur to connect her or his house to the community system; they both used the generic estimates
provided by the Township at the September 4, 2002 Meeting. Tr. 73 (Clark), 917 (Noll). Nor did
either Appellant present evidence beyond oral testimony without specific income or expense

figures that based on their annual income and. expenses they could not afford the connection fee,

that type of work done by local plumbers rather than the contractor installing the municipal system. Tr. 563.
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the annual service fee and the Private Costs. See Tr. 111-114 (Clark), 945-47 (Noll). Even had
Appellants proven they individual]y could not afford the Private Costs as to them, the Board has
commented before that such proof would not equate to showing that the Department acted
improperly in approving the plan selected by the Township. Holiday Pocono Civic Ass’n. v.
DER, 1976 EHB 1.7

Setback Exclusions.

Appellants argue that the true cost of the selected alternative is not known in part because
the Township has not established who will and will not be required to connect to the system, in
other words, the Township has not identified whether there is any setback exemption. Without
knowing who may be exempt from connecting to the system, the actual number of EDUs cannot
be calculated and thus the actual cost to each person is not known. |

The Township included in the 2002 Plan a model ordinance entitled “Connections to the
Scott Township Sanitary Sewer Collection & Conveyance System” that would require owners of
Improvéd Property within one hundred and fifty feet of the sewer system to connect to the

system. C-Ex 15, § 3. By its nature this connection requirement creates a setback exemption for

3 Holiday Pocono involved a third party appeal from the issuance of a construction permit for the
construction of a sewage treatment ‘plant to serve Kidder Township. Similar to Ms. Clark’s and Mr. Noll’s
objections, the Holiday Pocono Civic Association alleged that the cost of the permitted facility created a financial
burden for the Township residents. 1967 EHB at 3. Responding to this argument the Board held:

With regard to the issue of financial burden of the proposed facility upon the residents of
the township, section 4(5) of The Clean Streams Law of June 22, 1937, P.L. 1987, as amended, 35
P.S.§ 691.5, places the responsibility on DER to consider, where appropriate, the immediate and
longrange economic impact upon the Commonwealth and its citizens of the grant of the permit in
question. Appellant has not shown that DER failed to take the economic impact of the grant of the
permit into consideration. All that it produced at the hearing was speculation as to what the cost of
the facility would be to the permanent residents of Kidder Township. Even if appeliant had
submitted more factual substantiation of these alleged high costs, that, in and of itself, would not
be sufficient to show that DER did not adhere to its responsibilities under section 4(5) of The
Clean Streams Law, supra.

Id at 4.

' “Improved Property” is defined in the model ordinance as “Any property upon which there is erected a
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Improved Property located more than one hundred and fifty feet aWay from the sewer system.
However, as of the date of the trial, the Township had not adopted an ordinance requiring
connection to the system or providing any exemption from the requirement to connect to the
system. Tr. 519-20. Mr. Devitt did agree, in theory, with a statement from Appellants’ counsel
that if enough exemptions to connection are granted, the exemptions could “have an effect on the
actual cost.” Tr. 826. The problem for Appellants is that the theory does not translate into fact
in this case. There is no evidence showing that the selected plan is not able to be implemented in
this case on the basis of set-back exclusions, even using the model ordinance as the standard.
Méreover, that DEP had no definitive answer to the setback “question” when it approved the
Plan is not a basis to reverse DEP’s approval.

Lakeland School.

Appellants raised a question about the impact to the feasibility of the Plan based on
.v‘vhether or not the Lakeland School is required to connect to the community system. The school
represents 40-50 EDUs and these EDUs were included to develop the estimated costs for the
selected alternative in the 2002 Plan. Tr. 261-63. It was not clear whether the school would or
would not be required to connect to the system. Mr. Noll raised questions regarding the impact
of the cost to taxpayers on the overall socio-economic impact on the community in the event the
school is required to connect to the system. Tr. 908-14.

Again, although they raised questions regarding what impact there might be depending
on whether Lakeland School is or is not required to connect to the system, Appellants failed to

produce evidence that this unresolved issue, either way, would render the selected alternative not

structure intended for continuous or periodic habitation, occupancy or use by human beings or animals and from
which structure Sanitary Sewage and/or Industrial Wastes shall be or may be discharged.” C-Ex. 15, § 2.
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capable of being implemeﬁted. That DEP does not know the answer to the question is not
grounds to reverse its approval in this case.

Financing Rate.

Appellants also raised questions regarding whether the Township can obtain financing to
construct the system with the 1% interest rate used to develop the cost estimates in the 2002
Plan."® According to Appellants, the use of the 1% interest rate when there is no firm
commitment to that rate makes that portion of the cost estimate factually untrue and puts in doubt |
the entire cost estimate and the Department’s ability to make a determination that the 2002 Plan
is able to be implemented. On the other hand, according to the Department, use of the 1%
interest rate in determining the estimated costs of the selected alternative was not inappropriate,
There was testimony that 1% loans are available from PENNVEST, Tr. 993-95, and the 2002
Plan description of funding methods available to finance the selected alternative indicates that
per discussions with a PENNVEST employee, a loan was pétentially available with a “maximum
rate of 1.38% for the first five years and 2.7% for an additional 15 years.” Ex. A-2 at 31.

Appellants presented no testimony establishing that the 1% interest rate was not available
to the Township. Further, there is no evidence that if an interest rate other than 1% had been used
to develop the cost estimates in the 2002 Plan or even if an interest rate othér than 1% is
ultimately applicable to a loan to the Township for the construction of the community system,
the selected alternative is not capable of being implemented. Thus, Appellants have not met their
burden of proof on this issue.

In summary, Appellants have not proven by a preponderance of the evidence either that

the 2002 Plan is not feasible to be implemented or that the Department did not meet its legal

'> Pursuant to 25 Pa. Code § 71.21 goveming the content of official plans, if applicable to the specific
planning needs of the municipality, the official plan submitted to DEP shall include a section presenting “funding
methods available to finance all aspects of each of the proposed alternatives[.]”
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obligations regarding review and approval of the 2002 Plan. Appellants raised questions
regarding the ability of DEP to make a determination of the feasibility of the 2002 Plan and the
immediate and long-range impact of tﬁe 2002 Plan on the Commonwealth and its residents based
on tﬁe information not included in the cost estimates and some unknown information regarding
the number of EDUs used to develop the cost estimates, but did not present evidence to
6

substantiate their claims.’

Notice and Public Comment

Pursuant to the governing regulations, municipalities are required to publish notice
regarding proposed official plans and official plan revisions in a local newspaper and allow for a
30-day public comment period. 25 Pa. Code § 71.31(c).'” DEP, in the process of approving or
disapproving an official plan or plan revision “will consider ... [wlhether the municipality has
adequately considered questions raised in comments, if any, of the appropriate areawide planning
agency, the county or joint county departmentA of health, and the general public.” Id. §
71.32(d)(2). The notice regarding the 2002 Plan was published in the August 6, 2002 edition of

the Scranton Times. The notice described the general nature of the plan, provided the estimated

¢ Appellants also presented some testimony at trial about certain other sewage alternatives that were not
considered but should have been among the considered alternatives in the 2002 Plan Revision. Among the
alternatives they talked about were a “disbursed alternative” in which several smaller sewage treatment plants would
be used and use of existing plants such as the one at the school. Appellants did not show that the Township’s not
including such alternatives among those considered was required by law or amounts to legal error justifying our
overturning the Department’s approval of the Plan with its selected alternative.

1725 Pa. Code § 71.31(c) states:

A municipality shall submit evidence that documents the publication of the proposed plan
adoption action at least once in a newspaper of general circulation in the municipality. The notice
shall contain a summary description of the nature, scope and location of the planning area
including the antidegradation classification of the receiving water where a discharge to a body of
water designated as high quality or exceptional value is proposed and the plan’s major
recommendations, including a list of the sewage facilities alternatives considered. A 30-day
comment period shall be provided. A copy of written comments received and the municipal
response to each comment, shall be submitted to the Department with the plan.
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capital costs, connection fees and annual operating costs per EDU and announced that written
comments would be accepted by the Township for 30 days. Id. 18

Appellants challenge the adequacy of the notice published by the Township including the
amount of time provided for public comment. They also allege that the Township failed to
adequately consider the comments submitted by Ms. Clark and Mr. Noll.

As noted earlier in this Adjudication, Appellants argue that the public notice regarding
the 2002 Plan published by the Township was not adequate because the notice did not fully
inform the public about the “true costs” of the selected alternative since the Private Costs were
nof included in the cost estimates in the 2002 Plan. Appellants also argue that because the public
received information and general estimates regarding Private Costs the evening before the end
the public comment period, the public comment period was too short and should have been
extended.

We previously discussed that the cost estimates for the alternatives identified and
evaluated in the 2002 Plan did not include estimates of the Private Costs and that this does not
constitute error in this case, supra at 17-21. It would be anomalous, then, if public notice which
did not include the Private Costs was infirm on that basis. Appellants point to no statutory,
regulatory or decisional law as support for their argument that the public notice published by the
Township does not adequately inform the public because the Private Costs are not included in
the cost estimates provided. |

Appellants’ expert testified as to the importance of the participation of a fully informed
public in the governmental decision-making process, Tr. 435-36 (“the basic tenant of our
democracy is that the public be able to give comment before the decision-making as to what the

project is going to be.”), and opined that “the public would be better informed if they understood

'® The exact language of the notice is provided in Finding of Fact 16, supra pp. 5-6.
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both the municipal costs and the private costs.” Tr. 454. This expert testimony and opinion fall
far short of meeting Appellants’ burden to prove that DEP’s approval of the 2002 Plan was
inappropriatg and not in accordance with the law because the public notice here did not inclﬁde
the Private Costs.

Even so, as we have noted, the public process included information that there would be
such Private Costs associated with the selected alternative and some estimated figures on the
Private Costs. Both Appellants complained, however, that they wanted additional time to
evaluate the 2002 Plan and the Private Costs generic estimates provided at the September 4, 2002
‘Meeting prior to providing written comments. Tr. 126 (Clark), 935 (Noll). Although Ms. Clark
did raise Private Costs issues in her written comments, Ex. A-2, Attachment N; Ex. C-7, she
testified she would have appreciated more time to evaluate the Private Costé information. Tr.
126. Because we have found that Appellants have not met their burden to prove that lack of
Private Costs in the estimated cost made DEP’s approvél of the 2002 Plan inappropriate or not\in
accordance with the law and did not render the notice provided by the Township inadequate, it is
not difficult to conclude that Appellants have not proven that the 30-day public comment period
provided by the Township was inadequate or that the public comment period was illegally
truncated. |

There was no error in any other components of the public notice and participation
process. The evidence shows that over the years the Township considered the issue of its sewage
needs, the issue was discuséed at many meetings of the Board of Supervisors, Tr.168-69, 303-06,
499-500, at which the public, including Appellants provide comments and input. Tr. 60-61, 66-

67, 948-52, 960-61. The Township made changes to the plans it considered in response to the
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comments received from the public. Tr. 184-87, 197-99, 214-15." Both Appellants reviewed the
2002 Plan in response to the notice published by the Township. Tr. 61, 76. The wanship
Engineer considered the written comrﬁents received and provided written response and counsel
to the Township Supervisors regarding the written comments. Tr. 298. In fact, the generic
estimates of Private Costs provided by Mr. Kutch at the September 4, 2002 Meeting were
prepared and presented at the Township’s request in order to respond to questions and comments
received from residents regarding the Private Costs. Tr. 306, 478-79.

As part of its review of the 2002 Plan the Department read the written public comments
received by the Township, the response prepared by the Township Engineer and made a
determination that the public comments were adequately considered. Tr. 637-41, 676-78.
Appellants elicited testimony that showed specific requests in Ms. Clark’s September 5, 2002
letter were not adopted by the Township, and that DEP was aware that the Township did not
adopt the requested action; for example that Private Costs be included in the 2002 Plan, Tr. 639,
and that the public comment period be extended. Tr. 641. However, the fact that requests or
comments are not adopted does not mean they are not considered. See Thorp Property Owner’s
Ass’n v. DEP, 1998 EHB 618, 624 (regarding public notice and comments submitted to DEP
under the municipal waste regulations in 25 Pa. Code § 271.141(a), this Board noted: “The
Department is not required to adopt the comments, but it is required to consider them.”).
Appellants present only conclusions that the public comments received by the Township were
not considered, not factual evidence. Appellants have not met their burden with regard to this

issue in the appeal.

' For example, the Township Supervisors examined a plan that called for construction of several sewage
treatment plants in the Township, but did not pursue that plan as a viable alternative in part due to public input -
regarding location of sewage treatment plants near their residences. Tr. 184-87, 197-99. Also, the Township cut
down on the number of interceptors in the plan in response to public input. Tr. 214-15.
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This Board has addressed issues regarding the adequacy of public notice and participation

in the process of developing official plans or revisions of official plans before and stated:
The seminal case on this issue which both parties refer to is Green

Thornbury Committee v. DER, 1995 EHB 636. Both parties agree that the test

under Green Thornbury for whether there has been adequate public notice and

participation in the module review process is “whether [an appellant actually had

access to the module[] to comment on it.
Ainjar Trust v. DEP, 2001 EHB 927, 980; aff’d 806 A.2d 482 (Pa. Cmwlth. 2002). Given the
number of meetings over several years at which sewage issues were discussed by the Township
Supervisors and the public, including the Appellants, the written comments submitted by both
Appellants and the review of the actual plan by the Appellants prior to adoption of the plan, it is
clear that the test set forth in Green Thornbury and reiterated in Ainjar Trust has been met in this
case.

CONCLUSIONS OF LAW

1. Appellants bear the burden of proof in this matter and must establish their case by a
preponderance of the evidence. 25 Pa. Code § 1021.122.

2. Appellants have not proven that the 2002 Plan is not economically feasible.

3. Appellants have not met their burden to prove that the Department did not meet its
legal obligations regarding review and approval of the 2002l Plan based upon the argument that
the 2002 Plan as submitted by the Township did not include certain information needed to
determine the true cost'to implement the selected alternative and whether the selécted alternative
is able to be implemented.

4. Appellants have not proven by a preponderance of the evidence that the Department’s
approval of the 2002 \Plan was inappropriate or not in accordance with the law because the
Private Costs were not included in the estimated costs of the selected alternative, or for any of

the alternatives examined.
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5. The test for whether there has been adequate public notice and participation in the
process is whether an appellant actually had access to the Act 537 plan or plan revision to
comment on it.

6. Appellants have not met their burden to prove that the Department erred in
determining that the Township adequately considered the public comments received by the
Township.

7. Appellants have not met their burden of proof to establish that the Township and the
Department did not consider alternatives in 2002 Plan which should have been considered.

8. Appellants have not met their burden to prove that the Department erred in
determining that the public notice and the public’s participation in the Township’s process of
developing the 2002 Plan was adequate.

Based on the foregoing Findings of Fact, Discussion and Conclusions of Law, we

conclude that the Appellants’ appeal cannot be sustained and we enter the following Order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

DON NOLL AND STEPHANIE CLARK

V. : EHB Docket No. 2003-131-K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 20™ day of May 2005, it is hereby ORDERED that the appeal of Don

Noll and Stephanie Clark is dismissed.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Administrative Law Judge
Chairman

GEORGE J. MILYER
Administrative Law Judge

Member

534



THOMAS W. RENWAND

Administrative Law Judge
Member

MICHELLE A. COCEMAN
Administrative Law Judge
Member

BERNARD A. LABUsngR.

Administrative Law Ju
Member

DATED: May 20, 2005

c: DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Joseph S. Cigan, Esquire
Northeast Regional Counsel

For Appellants:
Don Noll, pro se
1520 Lakeland Blvd.
Jermyn, PA 18433

Stephanie Clark, pro se
1193 Rushbrook Road
Jermyn, PA 18433

For Scott Township Board of Supervisors:
Richard A. Fanucci, Esquire

Law Offices of Richard A. Fanucci

Suite 206, 1418 Main Street

Peckville, PA 18452
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

JUDITH ACHENBACH and GREG and

DEBRA BISHOP
V. : EHB Docket No. 2004-202-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: May 25, 2005
PROTECTION and LANDIS W. and EDNA G. :
WEAVER, Permittee :
OPINION AND ORDER

ON AMENDED PETITION FOR SUPERSEDEAS

By Michelle A. Coleman, Administrative Law Judge
Synopsis:

An Amended Petition for Supersedeas is denied where the petitioner fails té demonstrate
that it will suffer irreparable harm if its petition is denied; where the petitioner fails to establish
that it is likely to succeed on the merits of its appeal; and where the denial of a supersede.;cts is not
likely to cause injury to the public.

OPINION

On September 10, 2004, Judith Achenbach and Greg and Debra Bishop (collectively,
Appellants), filed a Notice of Appeal with the Board, challenging a September 3, 2004, NPDES
General Permit issued by the Department of Environmental Protection (Department). On
September 28, 2004, Appellants filed a Petition for Supersedeas. On October 7, 2004, the

Department filed an Answer to Appellants’ Petition for Supersedeas and a Memorandum of Law

536



in support thereof. On October 8, 2004, Landis and Edna Weaver (Permittees), filed an Answer
to Appellants’ Petition for Supersedeas and a Memorandum of Law in support of their Answer.
The Board issued an Order on October 12, 2004, denying Appellants’ Petition for Supersedeas.

On November 16, 2004, Appellants filed an Amended Petition for Supersedeas and
Memorandum of Law in support of their Amended Petition. Upon consideration of Appellants’
Amended Petition for Supersedeas, on November 17, 2004, the Board issued an Order scheduling
a supersedeas hearing. On November 23, 2004, the Department filed an Answer to Appellants’
Amended Petition for Supersedeas. On Novembér 29, 2004, the Permittees filed an Answer to
Appellants’ Amended Petition for Supersedeas. The Board held a hearing on Appellants’
Amended Petition for Supersedeas on December 1, 2004.

At the close of the hearing, the Board asked counsel to brief specific issues and then
assigned a briefing schedule. On J énuary 20, 2005, the Department submitted a letter to the Board
requesting the dental of Appellants’ Amended Petition for Supersedeas, because Appellants’ Post-
hearing Brief was not filed by January 18, 2005, the date set forth in the briefing schedule.
However, Appellants did file a Post-hearing Brief on January 21, 2005, so the issue was deemed
moot. On January 26, 2005, the Permittees filed a Post-hearing Memorandum of Law in
opposition to Appellants’ Amended Petition for Supersedeas. The Department filed 'its Post-
hearing Memorandum of Law on February 1, 2005.

In their Amended Petition for Supersedeas, Appellants ask the Board to revoke the
Department’s approval of a NPDES General Permit for stormwater discharges associated with
construction activities on the Permittees’ property. Supersedeas is an extraordinary remedy,
which will not be granted absent a clear demonstration of appropriate need. Oley Township v.

DEP, et al., 1996 EHB 1359. In granting or denying a supersedeas, the Board shall be guided by
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relevant judicial precedent and the Board’s own precedent. Section 4(d)(1) of the Environmental
Hearing Board Act, Act of July 13, 1988, P.L. 530, 35 P.S. § 7514 (d)(1); 25 Pa. Code § 1021.78
(a). The Board shall consider: 1) irreparable harm to the petitioner; 2) the likelihood of the
petitioner prevailing on the merits; and 3) the likelihood of injury to the public or other parties,
such as the permittee in third party appeals. Id. Therefore, a party seeking a supersedeas of a
Department order must satisfy all of the aforementioned criteria. Furthermore, the Board will not
grant a supersedeas in cases where pollution or injury to the public health, safety or welfare exists
or is threatened during the period when the supersedeas would be in effect. 35 P.S. § 7514 (d)(2);
25 Pa. Code § 1021.78(b). |
L. Irreparable Harm to the Petitioner

Appellants argue that the Department’s issuance of a NPDES General Permit to the
Permittees will cause them irreparable harm because the discharge of stormwater from the
Permittees’ property will deposit silt and nutrients into an impaired waterway that traverses
Appellants’ property.! Appellants maintain that this discharge is violative of the Clean Water Act
and existing water quality standards. See 33 U.S.C. 1251 et. seq. Further, Appellants contend that
the dischérge of stormwater from the Permittees’ property will negatively impact the designated
use of the waterway that traverses Appellants’ property.

At the December 1, 2004 hearing, Dr. Hugh V. Archer (Archer), President of Mavickar
Environmental Consultants, testified that the discharge of stormwater from the Permittees’

property is depositing silt into the waterway located on Appellants’ property. (N.T. at 41.)

Appel]ants testified that they use the waterway that traverses their property as a source of drinking water
for their animals. (N.T. at 23, 29.)

2 Archer’s opinion regarding the presence of silt in the discharge of stormwater from the Permittees’
property is based on the appearance of the waterflow depicted in the photos of the waterway that were presented at
the hearing. (N.T. at 41.) Archer did not conduct a survey of the waterway that traverses Appellants’ property.
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According to Archer, the discharge of stormwater from the Permittees’ property is violative of the
Clean Water Act and existing water quality standards, because water that contains silt is being
discharged into a waterway that is already impaired. (N.T. at 37-38, 52.) Therefore, Archer
testified that the Department erred in issuing a NPDES General Permit to the Permittees for the
discharge of stormwater from their construction project. (N.T. at 37.) Archer also testified that
he had no opinion regarding whether the discharge of stormwater from the Permittees’ propeﬁy
would cause immediate and irreparable harm to the waterway that traverses Appellants’ property.
(N.T. at 60.)

To refute Appellants’ allegations of irreparable harm, the Depaﬁment presented the
expert testimony of Robert Schott (Schott), a water pollution biologist for the Department, who
was directly involved in the review and approval of the NPDES General Permit provided to the
Permittees. (N.T. at 113-114.) Co.ntrary to Archer’s testimony, Schott testified that the waterway
that runs between the Permittees’ property and Appellants’ property does not flow into either of
the impaired unnamed tributaries. (N.T. at 116.) According to Schott, the project site is located
farther eastward of the two impaired tributaries than was depicted in Archer’s expert report. (N.T. -
at 116.) Therefore, Schott asserted that the water that flows from the Permittees’ property enters a
different unnamed tributary. (N.T. at 116.) Based on his evaluation and sampling of the stream,

Schott opined that the unnamed tributary that runs between the Permittees’ property and

(N.T. at 41.) Accordingly, Archer was unable to provide an opinion regarding the amount of sediment in the
waterway before and after the discharge of stormwater from the Permittees’ property. (N.T. at 42-43.) In addition,
although Archer testified to having visited the site, he was unsure about whether the Best Management Practices
(BMPs) applicable to the construction phase of the Permittees’ project were implemented. (N.T. at 73-75.)

* Archer opined that any contribution of silt to an impaired waterway, irrespective of its amount, which
occurs without a Total Maximum Daily Load Allocation, will contribute to the impairment of the waterway, and is
violative of the Clean Water Act and existing water quality standards. (N.T. at 52, 62.)
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Appellants’ property is not impaired. (N.T. at 120.)* Further, Schott testified that the unnamed
tributary does not flow into a waterway that is identified by the Department as impaired. (N.T. at
121.)

With respect to Archer’s testimony regarding general water quality criterion, Schott
testified that the appropriate standard of assessment in determining whether a discharge of
stormwater is permissible is set forth in 25 Pa. Code § 93.6 (a). (N.T. at 122.)° Based on this
standard and his survey of the stream, Schott testified that he.does not believe that the discharge
from the Permittees’ property will violate the general water quality criterion. (N.T. at 124.)
Schott also opined that it is impossible to determine whether the concentration of silt in the
discharge will be greater than that which is present in the waterway, without conducting a survey
of the waterway. (N.T. at 141.) Further, Schott testified that the construction and operation of the
chicken barns on the Permittees’ property would result in the improvement of the water quality of
the waterway. (N.T. at 123-124.)

Appellees also provided the expert testimony of Karl Kerchner (Kerchner), an erosion
and sedimentation pollution control specialist for the Lebanon County Conservation District.

(N.T. at 153.) Kerchner testified that several BMPs were implemented in order to prevent

4 Schott visited the site approximately 3 days after a rainstorm and did not observe the presence of
sediment in the waterway. Schott conducted a survey of the waterway to determine that the waterway was not
impaired. (N.T. at 120, 148-150.)

%25 Pa. Code § 93.6 (a) states:

Water may not contain substances attributable to point or nonpoint source discharges in
concentration to amounts sufficient to be inimical or harmful to the water uses to be protected or to human,

animal, plant, or aquatic life.
6 Schott opined that the change in land use from cropland to the prospective use would result in less

sediment being discharged into the waterway. He also asserted that any sediment that is currently in the waterway
would eventually be infiltrated. (N.T. at 124.)
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sediment from entering the unnamed tributaries. (N.T. at 171.)7 Upon his visit to the site,
Kerchner did not observe the presence of sediment leaving the waterway. (N.T. at 182.) Further,
Kerchner testified that during normal rainstorms, there would not be a significant amount of
sediment in the waterway. (N.T. at 182-183.)

Raymond Zomok (Zomok), a civil engineer manager for the Department, provided
additional expert testimony for the Appellees. (N.T. at 194.) Zomok testified that he visited the
Permittees’ property and determined that the BMPs i(_ientiﬁed in the NPDES General Permit
were implemented. (N.T. at 201.) According to Zomok, the implementation of these BMPs will
result in: a reduction in the presence of nutrients. in the Waterway, increased filtration of the
stormwater contained in the waterway, and the enhancement of the water quality of the
waterway. (N.T. at 201.) Although Zomok acknowledged that there is a minor amount of silt
‘being discharged into the waterway, he testified that there would not be a‘ significant amount of
:c,ediment or nutrients in the waterway after the construction of the chicken barns on the
Permittees’ property. (N.T. at 215-216, 227.)

Appellants argue that the discharge of stormwater from the Permittees’ property will
cause irreparable harm to the waterway that traverses their property. However, Appellants have
failed to provide us with sufficient evidentiary support upon which we can draw such a
conclusion. See William Penn Parking Garage Inc. v. City of Pittsburgh, 346 A.2d 269, 286 (Pa.
1975.) First, Appellants have not established that the discharge from the Permittees’ property is
entering an impaired body of water. Although Appellant’s expert, Dr. Archer, asserted that the

discharge from the Permittees’ property was entering an impaired waterway, he did not conduct a

7 Kerchner visited the Permittees’ property and determined that the BMPs were implemented. (N.T. at

181.)
8 Based on his observation of the photos of the waterway, Kerchner testlﬁed that he was unable to
determine whether the waterway contained silt. (N.T. at 193.)
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survey of the water to determine that it was actually impaired. Similarly, we are not persuaded by
Appellants’ testimony asserting that the discoloration of the waterway evidences its impairment.
Without providing us with any evidence that the waterway in question is actually impaired, we
cannot make such a determination based solely on Appellants’ observations. Furthermore,
Appellants’ expert witness even testified that he was unable to formulate an opinion regarding
whether the discharge of stormwater from the Permittees’ property would irreparably harm the
waterway that traverses Appellants’ property.. (N.T. at 60.)

Appellants also allege that the Department erred in issuing a NPDES General Permit to
Appellees, because the discharge of stormwater from the Permittees’ property is violative of the
NPDES regulations provided for under the Clean Water Act. However, Appéllants confuse the
requirements contained in this Act. Pursuant to §122.4 (i) of the NPDES regulations, NPDES
permits may not be issued for new sources of pollutgnt discharge, “if the discharge from its
construction or operation will cause or contribute to the violation of water quality standards.” 40
CFR § 122.4 (2004). As expressed above, Appellants have not provided us with any credible
evidence indicating that the discharge of stormwater from the Permittees’ property is in violation
of existing water quality standards.

Appellants also failed to demonstrate that the discharge from the Permittees’ property is
violative of the general water quality criterion contained in § 93.6 (a) of the Pennsylvania Code
(Code). Specifically, Appellants failed to establish that the alleged concentration of silt and
nutrients in the discharge coming from the Permittees’ property is “sufficient to be inimical or
harmful to the water uses to be protected or to human, animal, plant, or aquatic life.” 25 Pa. Code
93.6 (a). Further, Appellants failed to prove how the discharge from the Permittees’ property has

negatively impacted the designated use of their stream, ie. actual harm to the animals that use the
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stream as a source of drinking water. Ultimately, we are not convinced that Appellénts will be
irreparably harmed by the discharge of stormwater from the Permittees’ property.
II. Likelihood of Success on the Merits

Appellants argue that they are likely to succeed on the merits of their appeal before the
Board. A petitioner’s chance of success of the merits must be more than speculative, but the
petitioner is not required to establish the claim absolutely. Pennsylvania Fish Commission v.
DER, 1989 EHB 619. Rather, the petitioner must garner a prima facie case showing a
reasonable probability of success. Id. In order to succeed on the merits of their appeal,
Appellants would have to show that the Department abused its discretion by acting arbitrarily or
capriciously, by acting without a reasonable basis, or by failing to act in accordance with
applicable law. Concerned Residents of the Yough, Inc. v. DER, 1995 EHB 4i. The Board also
has a duty to determine if the Department’s action can be sustained or supported by the evidence
taken by the Board. /d.

Appellants contend that they are likely to succeed on the merits of their appeal because
the Department erred in its issuance of a NPDES General Permit authorizing the discharge of
stormwater from the Permittees’ property. The Department argues that Appellants are not likely
to succeed on the merits because Appellants have failed to establish: that the Permittees are
discharging into an impaired waterway and that the discharge from the Permittees’ property is in
violation of the general water quality criterion contained in the Code.

We agree with the Department. Appellants have failed to demonstrate: that they have
been irreparably harmed by the discharge from the Permittees’ property, that the Permittees are
discharging into an impaired waterway, and that the Permittees’ discharge is violative of the

water quality requirements of the Clean Water Act and Code. Therefore, Appellants have not
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shown that they are likély to succeed on the merits of their appeal.
I11. Likelihood of Injury to the Public

Appellants argue that, should the Board not grant a supersedeas, the Permittees will
continue to illegally discharge stormwater into the unnamed tributaries in the Little Swatara
Creek watershed and impaired surface waters that traverse their property. Appellants also
contend that granting a supersedeas will not interfere with the Department’s administration of the
NPDES stormwater management program; rather, they assert that it will require the Department
to “clean up its act” and apply closer attention to the NPDES permits it grants. See Appellants’
Memorandum of Law in Support of the Amended Petition fof Supersedeas, at page 3. We are
not convinced by these arguments. As indicated in the discussion above, Appellants have
presented no evidence of irreparable harm or a likelihood of succeéeding on the merits of their
appeal. Furthermore, the Board’s granting of a supersedeas would unduly interfere with both the
Department’s administration of the NPDES stormwater management program and the
Permittees’ construction and operation of chicken barns on their property.

In light of the foregoing, Appellants’ Amended Petition for Supersedeas is denied.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JUDITH ACHENBACH and GREG and
DEBRA BISHOP

Y.

EHB Docket No. 2004-202-C

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and LANDIS W, and EDNA G.
WEAVER, Permittee

ORDER

AND NOW, this 25th day of May 2005, IT IS ORDERED that Appellants’ Amended

Petition for Supersedeas is denied.

DATED: May 25, 2005

Cc:

DEP Bureau of Litigation
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
M. Dukes Pepper, Jr., Esquire
Southcentral Regional Counsel

For Appellants:

Leslie D. Jacobson, Esquire

LAW OFFICES OF LESLIE D. JACOBSON
8150 Derry Street

Harrisburg, PA 17111

For Permittees:

Kenneth C. Sandoe, Esquire
STEINER SANDOE & COOPER
36 West Main Avenue
Myerstown, PA 17067

ENVIRONMENTAL HEARING BOARD

MICHELLE A. COLEMAN
Administrative Law Judge

Member

545



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

UMCO ENERGY, INC., Appellant, and
UNITED MINE WORKERS OF AMERICA,
Intervenor

v. : EHB Docket No. 2004-245-1,

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL e Issued: June 15,2005
PROTECTION and CITIZENS FOR :

PENNSYLVANIA’S FUTURE, Intervenor

OPINION AND ORDER ON
MOTIONS IN LIMINE

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

In consideration of motions in limine, the Board declines requests to preclude expert
testimony, but grants a request to postpone the hearing on the merits due to the opposing party’s
failure to provide timely responses to expert intexrpgatories.

OPINION

Currently pending before the Board are two motions in limine, one filed by the
Department of Epvifonmental Protection (the “Department”) and the other filed by Citizens for
Pennsylvania’s Future (“PennFuture”). The motions are opposed by UMCO Energy, Inc.
(“UMCO”), and to the extent that the motions seek exclusion of testimony, the Intervenor,
United Mine Workers of America (“UMWA?”). Time is of the essence because the hearing on

the merits in this appeal had been scheduled to begin on June 20, 2005. We held conference
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calls on June 13 and again earlier today to discuss the motions in particular and further
proceedings in the case in general.

The Department and PennFuture note in their motions that all discovery, including expert
discovery, was to have been completed by May 20, 2005 pursuant to a Board Order. As of that
date, however, UMCO had failed to designate any expert witnesses, provide any expert reports,
or otherwise respond to the Department’s expert interrogatories. In fact, it appears that UMCO
did not designate any of its expert witnesses until it filed its prehearing memorandum on June 13,
less than one week before the beginning of the hearing on the merits. UMCO designated for the
first time nine outside experts and two employee experts. UMCO attached expért reports for five
of the outside experts to its prehearing memorandum. One of those reports is dated June 10.and
appears to involve a voluminous, comprehensive hydrogeological ipvestigation of the stream at
issue.

In addition, the Department and UMCO are concerned that UMCO did not supply some |
of the data compilations and other factual documents underlying the proposed expert testimony
until June 10 or later. The Department and PennFuture credibly state that it would be impossible
for them, and in particular their experts, to digest and respond to all of this new material in the
three or four business days that remained before the anticipated commencemeﬁt of the hearing.
They ask in their motions that we issue an order precluding UMCO from presenting any expert
testimony or relying upon any of the newly produced documents at the heariﬁg. UMCO has
submitted papers in opposition to the motions, but its arguments, which will be addressed below,
have no merit.

The Department and PennFuture conducted proper, timely discovery. Regardless of

whatever agreements the parties may or may not have thought that they had regarding discovery,
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this Board unambiguously (and only after a period of frustration because the parties were unable
to agree upon a case management schedule on their own) ordered that al/ discovery in this
matter, including expert discovery, was to have been completed by May 20. UMCO clearly did
not comply with that order with respect to expert discovery or seek an extension from this Board.

Arguably, the operative rule requires exclusion.' E;/en if exclusion is not required, the
law would unquestionably support an order precluding UMCO from presenting any opinion
testimony from the experts who were not disclosed in a timely manner as a matter of discretion.
Pa.R.Civ.P. 4003.5(b); DEP v. Land Tech Engineering, Inc., 2000 EHB 1 133, 1140-41.
Nevertheless, in the interests of adjudicating this appeal based upon a full and fair hearing on the
merits, we will decline to impose that sanction. The question, then, becomes what to do about
the hearing originally scheduled to begin next week.

'During the conference call on June 13, counsel for UMWA suggested that the best
approach might be to postpone the hearing for a short period of time to allow the Department and
PennFufure an opportunity to digest the new information and conduct any new discovery
necessitated by the recent disclosures. UMWA memorialized this suggestion in a letter to the
Board on June 14. We suggested during the June 15 call that the hearing could proceed on June
20 as to nontechnical witnesses, but none of the parties (except UMWA) were in favor of that
approach. In lieu of excluding the evidence, the Department initially asked for a postponement

until late fall/early winter, but revised that suggestion during the June 15 call to a suggestion of a

! Pa.R.Civ.P. 4003.5(b) reads as follows:
(b) An expert witness whose identity is not disclosed in compliance with
subdivision (a)(1) of this rule shall not be permitted to testify on behalf
of the defaulting party at the trial of the action. However, if the failure to
disclose the identity of the witness is the result of extenuating
circumstances beyond the control of the defaulting party, the court may
grant a continuance or other appropriate relief (emphasis added).

548



postponement to early September. Although we would have preferred to move forward with
some of the evidence next week, the parties’ resistance to that that idea is well taken. Instead,
we will go with UMWA and the Department’s suggested approach of a short extension to
conduct the hearing in its entirety.

UMCO opposes a postponement in the strongest of terms, but we are nevertheless
postponing the hearing based upon several considerations. First, there is simply no doubt
whatsoever that UMCO has failed to comply with the Board’s Orders a.nd the rules of discovery.
As far as we can tell, the Department and PennFuture come to the Board with clean hands on this
issue. There is no indication that they themselves have failed to comply with applicable
requirements or failed to follow proper procedures in seeking disclosure of the information from
UMCO.

It would be manifestly unjust and prejudicial to require the Department and PennFuture
to go to hearing next week in light of UMCO’s important, voluminous, late disclosures,
particularly with regard to its expert opinion evidence. To the extent that we had any hesitation
on this issue, all doubt has dissipated now that we have seen the expert reports in question. The
information at issue is hardly collateral; it is expert testimony that goes to the heart of the matter.
Expert opinion is extremely important in compiex EHB appeals. Accordingly, we -generally
insist upon full and complete compliance with the rules of discovery regarding experts. See, e.g.,
Land Tech Engineering, 2000 EHB at 1140.

UMCO pushed for expedited proceedings in this appeal. A party cannot havé it both
ways. Where a party demands and obtains extraordinary proceedings, it is particularly
inappropriate for that party to ignore deadlines and fail to provide full and complete discovery

responses. Pennsylvania Trout v. DEP, 2003 EHB 354, 356-57.
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UMCO has insisted repeatedly in this and in several other fora that this is a very
important case with broad- policy implications.  Assuming, arguendo, that UMCO’s
characterization is correct, it is incumbent upon us to prepare the best record that we possibly
can. We owe it to ourselves, the parties, the appellate courts, and indeed, the citizens of this
Commonwealth to do so. It is not hard to imagine that the Commonwealth and Supreme Courts
have rejected UMCO’s attempts at interlocutory and extraordinary appeals because a woefully
incomplete factual record has been developed in this appeal to date. |

All of these considerations might have fallen by the wayside if there were compelling
reasons to rush forward next week with the hearing. There are none. The Department points out
that the mine has been closed down, parts of the mine have been abandoned, and that UMCO has
now formally applied to permanently seal the mine. Indeed, the Department argues that this
matter is moot, which remains an open issue in the case. UMCO vigorously disputes that the
case is rrioot, but putting that issue aside, UMCO has failéd to show us that the exigencies that
originally .compelled us to schedule expedited proceedings continue to exist, at least to the same
extent as they once did. One of the primary factors driving our original decision to expedite
proceedings was our concern for the miners who have been icaught in the middle of a controversy
not of their making. UMCO, however, has not committed to reopen the miné if it obtains a
favorable result in this litigation. In various filings and discussions UMCO has referred to the
value of its asset, its desire to obtain closure on the legal issues, and a theoretical possibility of
reopening the mine, but it has stopped well short of a commitment to reopen. We are not
criticizing that business decision; we are simply pointing out that this matter does not appear to

us to demand urgent action to the same extent that it once did.
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UMCO’s excuses for failing to fulfill its discovery obligations have no merit. It first
argues that DEP knew that some Qf the individuals in question existed. Assuming this to be true,
however, they were not designated as experts in accordance with the rules. It is that designation
that makes all the difference in terms of trial preparation. Second, UMCO seems to have been
under the mistaken impression that its compliance with the Board’s rule regarding pre-hearing
memoranda sufficed or somehow relieved it of its entirely separate obligation to comply with the
rules of discovery and this Board’s orders regarding discovery. |

UMCO argues that new data is being generated every day. This argument misses the
point entirely. There is no doubt that data is continuously revised, and there is no doubt that this
Board’s review is de novo, but that does not excuse compliance with the rules and our orders
based upon the information available at the time of the applicable deadline.

UMCO argues that the Department has the burden of proof, and that it, therefore,
followed that it had no obligation to supply expert discovery until weeks after the Department
supplied its discovery responses. Again, this is a non sequitur. Furthermore, in this appeal, due
to the expedited nature of the proceedings and the parties’ inability to devise a mutually
acceptable case management schedule, we simply established one clear deadline--May 20--for
all discovery by all parties to be completed. UMCO’s assumption that it could somehO\'N ignore
our orders based upon its own ideas of the most favorable order of discovery from its perspective
was ill-advised, at best. In short, UMCO has not provided us with any extenuating
circumstances or any basis whatsoever for doing anything other than excluding all of the expert

testimony referenced in its prehearing memorandum.
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Instead, in light of all of the foregoing considerations, we will follow the Department and
UMWA’s suggestion and postpone the hearing. Accordingly, and after discussion of these

matters on today’s conference call, we enter the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

UMCO ENERGY, INC., Appellant, and
UNITED MINE WORKERS OF AMERICA,
Intervenor

v. EHB Docket No. 2004-245-L
COMMONWEALTH OF PENNSYLVANIA, .
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CITIZENS FOR
PENNSYLVANIA’S FUTURE, Intervenor
ORDER
AND NOW, this 15™ day of June, 2005, it is hereby ordered as follows:

1. The hearing previously scheduled to begin on June 20, 2005 is postponed until
September 19, 2005; |

2. All additional discovery (necessitated by UMCO’s recent disclosures) shall be
completed on or before August 19, 2005;

3.  Any amendments to the prehearing memoranda shall be filed on or before -
September 2, 2005;

4.  The parties shall file proposed joint stipulations, which shall address among
other things what parts of the supersedeas record can be used in lieu of further testimony at the
merits hearing, on or before September 2, 2005;

5. The parties shall attend a prehearing conference at 10:30 a.m. on September 8,
2005; and

6. In the event of mutual agreement, the parties need not seek Board permission to

conduct expert depositions.
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ENVIRONMENTAL HEARING BOARD

Eopastnuosed

BERNARD A. LABQSK?S, JR.

Administrative Law Judgé
Member

DATED: June 15,2005
Via Fax and First Class Mail

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esquire
Mary Martha Truschel, Esquire
Southwest Regional Counsel

For Appellant, UMCO:
John E. Jevicky, Esquire
Scott D. Goldman, Esquire
DINSMORE & SHOHL, LLP
Suite 2415, Grant Building
Pittsburgh, PA 15219

and
Jeffrey J. Ludwikowski, Esquire
Stacia A. Christman, Esquire
MCGUIRE WOODS LLP
Dominion Tower
625 Liberty Avenue, 23™ Floor
Pittsburgh, PA 15222-3142

For Intervenor, UMWA:
Michael J. Healey, Esquire
Joseph S. Hornack, Esquire
Douglas B. McKechnie, Esquire
HEALEY & HORNACK, PC
429 Fourth Avenue, 5" Floor
Law & Finance Building
Pittsburgh, PA 15219
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For Intervenor, PennFuture:
George Jugovic, Jr., Esquire
Citizens for Pennsylvania’s Future
425 Sixth Avenue, Suite 2770 -
Pittsburgh, PA 15219

Court Reporter:
Adelman Reporters
231 Timothy Drive
Gibsonia, PA 15044
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL. CARSON STATE OFFICE BUILDING
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MON VALLEY TRANSPORTATION
CENTER, INC.

V. : EHB Docket No. 2005-049-R
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION : Issued: June 17, 2005

OPINION AND ORDER ON
MOTION TO DISMISS

By Thomas W. Renwand, Administrative Law Judge
Synopsis:
Where a number of legal issues remain in dispute, the Board orders the Department to file
areply to the Appellant’s response to its motion to dismiss.
OPINION
This matter involves an application for a coal mining permit renewal for the Glassport
Tipple, which is operated by Mon Valley Transportation Center, Inc. (Mon Valley
Transportation). On February 10, 2005, the Department of Environmental Protection
(Department) notified Mon Valley Transportation that it had completed its technical review of the
permit renewal application and requested the company to submit a reclamation bond in the
amount of $ 390,369.57 in order for the Department to complete its review of the application.

Mon Valley Transportation filed an appeal from the bond request.
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On May 2, 2005, the Department filed a motion to dismiss the appeal, contending that the
bond request was not a final action and, therefore, not appealable to the Board. The Department
contends that the bond request is simply one step in the permit review process and that if the
applicant fails to submit the bond as requested, the next step is for the Department to issue a
“Notice of Intent to Deny” letter which states that the Department intends to deny the permit if the
applicant fails to submit the bond and provides the applicant with an opportunity to meet and
discuss the application and bond with represeﬁtatives of the Department. Only after the Notice of
Intent to Deny is sent and the applicant has had an opportunity to meet with Department
personnel does the Department make what it considers to be its final decision on the application.
If the Department’s decision is to deny the permit, the Department then sends another letter
stating that the Department has completed its review of the application and has denied the permit.
It is this letter that the Department considers to be a final, appealable action.

In response, Mon Valley Transportation points to the following language contained in the
bond request letter:

We have completed our technical review of your application to
renew the existing permit for the above referenced operation.
Before a permit can be issued you must provide the following:
Mining and Reclamation Bond in the amount of $390,369.57

I have enclosed the following materials to help you complete the
process: an instruction sheet, bond forms, a bond submittal form
and any other forms that may apply.

The completed bond submittal form and the completed bond forms
are to submitted to the Division of Licensing and Bonding by
March 10, 2005. Failure to submit them by that due date will
result in permit denial.

(Exhibit A to Response, emphasis added)

Mon Valley Transportation contends that the language of the letter is clear — the permit
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renewal application will be denied if the bond is not submitted. Based on this laﬁguage, it argues
that the letter is a final, appealable action. By letter dated June 6, 2005, the Department advised
the Board it did not intend to file a reply.

A motion to dismiss may be granted only where there are clearly no material factual
disputes and the moving party is entitled to judgment as a matter of law. Cooley v. DEP, 2004
EHB 554, 558 The motion must be reviewed in the light most favqrable to the non-moving
party. Id.

In ruling on the motion, we have also considered the exhibits submitted with the motion
and response. .Our review reveals that a number of legal issues remain in dispute. Therefore,
Department is ordered to file a reply addressing the following issues:

1) The Department states in its memorandum in support of its motion that when an
applicant receives a Notice of Intent to Deny letter it is provided with an opportunity
to meet with representatives of the Department. At this meeting, is the applicant
provided with an opportunity to dispute the bond amount required by the Department
in its bond request letter? If the applicant successfully disputes the bond amount
requested by the Department, does its permit application move on to the next step of
the permit review process?

2) Mon Valley Transportation asserts that the language of the bond request letter shows
it is a final action since it clearly states a failure to submit the requested bond will, not
may, result in permit denial. Is the applicant provided with any opportunity for its
permit application to receive further consideration if the bond is not submitted?

We enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MON VALLEY TRANSPORTATION
CENTER, INC.

V. : EHB Docket No. 2005-049-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 17th day of June 2005, the Department of Environmental

Protection is ordered to file a reply on or before July 7, 2005 addressing the issues set forth in
this opinion.

ENVIRONMENTAL HEARING BOARD

s TH P

THOMAS W. RENWAND
Administration Law Judge

Member

DATE: June 17, 2005

c: DEP Bureau of Litigation: For Appellant:
Attention: Brenda K. Morris, Library John J. Jevicky, Esq.

Scott D. Goldman, Esq.

For the Commonwealth, DEP: Dinsmore & Shohl LLP
Barbara J. Grabowski, Esq. 2415 Grant Building
Southwest Region Pittsburgh, PA 15219
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
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JOSEPH A. BENACCI
V. : EHB Docket No. 2002-243-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: June 22,2005

PROTECTION :

ADJUDICATION

By Thomas W. Renwand, Administrative Law Judge
Synopsis: |
‘Where the evidence demonstrates that petroleum contamination from underground
storage tanks exists at a site, the registered o@ﬁér of the tanks can be required to perform a site
characterization to determine the extent of the contamination. Even though the former Regional
Director of the Department office handling this matter concluded that records submitted by the
appellant showed that no releases from the tanks had occurred post-1995, his written
communications with the appellant did not represent that the Department could not take any
action in the future should further evidence indicate that a suspected release had occurred.
Moreover, the Department cannot be equitablyﬁésto.pped from carrying out its statutory duties.
Finally, we find that testimony offered by the Department did not support a civil penalty in the

amount assessed by the Department and, therefore, we lower the penalty amount accordingly.
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BACKGROUND

This matter involves an appeal filed by Joseph A. Benacci from an Order and Assessment
of Civil Penalty issued by the Department of Environmental Protection (Department) on
September 13, 2002. The Order directed Mr. Benacci to take corrective action at property
located in Millcreek Township, Erie County (the property). The Assessment of Civil Penalty
was in the amount of $4,000 for alleged failure to comply with the Storage Tank and Spill
Prevention Act, Act of July 6, 1989, P.L. 169, as amended, 35 P.S. §§ 6021.101 — 6021.2104.

Mr. Benacci was the owner of the property from 1976 to 1997. In 1977 four underground
storage tanks v;'ere installed on the property, two of which contained diesel fuel, one gasoline and
one motor oil. Mr. Benacci registered as the owner of the tanks. Between 1982 and 1992, Ryder
Rental Trucks (Ryder) leased the property from Mr. Benacci for the operation of a truck
terminal. A leak of diesel fuel was discovered in the Fall of 1987, and Ryder took responsibility
for the cleanup. As part of the cleanup, several wells were drilled on site. Remediation ceased
in 1995.

In 1997, the property was transferred by gift to Transportation Investment Group, a
partnership formed by Mr. Benacci’s five children. Mr. Benacci and his son, Raymond, are the
general managers of Transportation Investment Group.

The underground storage tanks were taken out of service in 1997 and a closure report was
filed with the Department. After a number of communications back and forth between the
Department and Mr. Benacci, the Department’s Regional Director of the Northwest Office,
Stephen Beckman, sent a letter to Mr. Benacci on December 21, 2000 stating, inter alia, as
follows:

If you are able to satisfactorily demonstrate through tank tightness
testing and/or inventory reconciliation documents that there were
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no spills post-1995, the Department is prepared to take no further
action at the site.

(Appellant’s Ex. 2)

This was followed by a similar letter on April 23, 2001. (Appellant’s Ex. 3) Copies of
the April 23, 2001 letter were sent to Department Regional Counsel Donna Duffy and
Department compliance specialist Joe Williams.

Mr. Benacci submitted records to the Department, and by letter dated August 24, 2001,
Regional Director Beckman notified Mr. Benacci as follows:

We have reviewed the information you provided regarding diesel
tanks at your West 17™ Street facility. While this information does
not specifically meet our tank requirements, it is sufficient to
demonstrate that there were no post 1995 diesel spills at your site.
However, our records indicate that in addition to your diesel tanks,
you also had motor oil and gasoline tanks at your property. You
have provided us with no information on the post 1995 status of
these tanks. Please provide us with any information you may have
regarding the status of these tanks. We request that you provide us
with this information by September 14, 2001. Once we receive
any information you provide us, we will review this matter further
to determine what, if any, actions may be required at the site.
(Department Ex. 6)

The letter goes on to state that Mr. Beckman was leaving the Department and that future
correspondence should be sent to the Acting Regional Director, Jim Rozakis. Copies of the letter
were sent to Regional Counsel Duffy, compliance specialist Williams and Acting Director
Rozakis. Mr. Benacci submitted information regarding the motor oil and gasoline tanks by letter
dated September 18, 2001 and considered the matter closed.

Following the departure of Mr. Beckman, Mr. Benacci was contacted by Acting Director
Rozakis and Department compliance specialist Susan Vanderhoof in September and October

2001, stating that Mr. Beckman’s conclusion that the information submitted by Mr. Benacci
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demonstrated there had been no posf 1995 releases had been incorrect. By letter dated October
22,2001, the Department notified Mr. Benacci that the fuel use tax reports for the site indicated a
suspected release from one of the storage tanks. (T. 65-66) Following a series of meetings
between Mr. Benacci and representatives of the Department, W.J. Smith Associates was retained
to install three monitoring wells and perform a limited site characterization. Results of sampling
done in 2002 indicated the presence of petroleum products in the groundwater on the Benacci
site and possible migration off the site.

On September 13, 2002, the Department issued the Order and Assessment of Civil
Penalty that is the subject of this appeal. The order requires Mr. Benacci to hire a professional
geologist and perform a site characterization. The assessment of civil penalty is in the amount of
$4,000 and alleges Mr. Benacci failed to comply with 25 Pa. Code § 245.309 (dealing with site
characterization) and §§ 245.452 and 245.243 (dealing with tank closure).

Based on the record we make the following findings of fact:

FINDINGS OF FACT

1. The Department is the Commonwealth of Pennsylvania agency with the duty and
authority to administer the Land Recycling and Environmental Remediation Standards Act, Act
of May 19, 2995, P.L. 4, 35 P.S. §§ 6026.101-6026.908 (“Land Recycling Act”); and to
administer and enforce the Storage Tank and Spill Prevention Act, Act of July 6, 1989, P.L. 169,
as amended, 35 P.S. §§ 6021,101-6021,2104 (“Storage Tank Act”); the Clean Streams Law, Act
of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1-191.1001 (“Clean Streams Law”);
and the rules and regulations thereunder (“Regulations”).

2. Joseph A. Benacci is an individual residing at 7005 West Pine Gate Road, Fairview,

Pennsylvania. Hereinafter, Joseph A. Benacci shall be referred to as Mr. Benacci, unless
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otherwise noted. (Stip.)" |

3. Between 1976 and 1997, Mr. Benacci and Berit I. Benacci owned the property located at
3025 West 17" Street, Millcreek Township, Erie County, Pennsylvania. (Tr. 25, 34)> |
4. The Benacci property is bordered on the West by Marshall’s Run Creek, on the North by
17™ Street, and on the South and East by commercial and industrial buildings in an industrial
area of Millcreek Township. (Tr. 20)

5. Lake Erie is located approximately 1.3 miles north of the property, and groundwater at
thg property flows in a north-northwest direction towards; Lake Erie. (Tr. 307)

6. The groundwater at the property is a “water of the Commonwealth,” as that term is
defined in Section 1 of the Clean Streams Law, 35 P.S. § 691.1. (Stip. 4)

7. The Millcreek Superfund Site, a.k.a. the Harper Drive Superfund Site, a former U.S.
Environmental Protection Agency National Priority List cleanup site, is located west of the
i)roperty on the opposite side of Marshall’s Run Creek. (Stip. 2; Tr. 80, 103, 336)

8. The Millcreek Superfund Site is hydraulicaliy side-gradient or down-gradient of the
property and groundwater from the Millcreek Supérﬁmd Site would not flow onto the property.
(Tr. 336)

9. When the property was purchased by Mr. Benacci in 1976, piles of wood, debris, tar
paper, foundry sand, and metals existed on the property. (Tr. 80) |

10. When excavating for a foundation in 1976, drums, railroad ties, and rubbish were

encountered on the property. (Tr. 70)

! The parties stipulated to certain facts prior to the hearing. Stipulated facts shall be noted herein
as “Stip.”

2 References to the Transcript of the hearing shall be noted herein as “Tr.” References to
Exhibits shall be noted herein as follows: Appellants’ Exhibits (“Ex. A-[Exhibit No.]”); and
Commonwealth Exhibits (“Ex. C-{Exhibit No.]”). :
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11.  The property contains fill material such as foundry sand, bricks, and shingles. (Tr. 80; Ex.
C-39 atp. 75)

12.  In 1977, four underground storage tanks were installed at the property. (Tr. 27)

13.  Two of the tanks contained diesel fuel, one contained gasoline and one contained motor
oil. (T.26-27)

14. Diesel fuel, motor oil, and gasoline are “regulated substances,” as that term is defined in
Section 103 of the Storage Tank Act, 35 P.S. § 6021.103. (Stip. 3)

| 15.  Between 1982 and 1992, Ryder Rental Trucks (Ryder) rented the property from Mr.
Benacci for the operation of a truck terminal. (Tr. 82-83)

16.  Mr. Benacci discovered a suspected diesei leak in the fall of 1987. Ryder Truck was
determined to be responsible for the leak and subsequent clean up. (Tr.83-84)

17.  As part of Ryder’s clean up, several wells were drilled, which were tested periodically
and pumﬁed. (Tr. 38)

18.  Remediation ceased in 1995 following receipt of a letter from the Department dated Ma&r
17, 1995. (Tr. 38-40)

19. The May 17, 1005 letter state that contamination still existed at the site but the
Department considered the contaminant concentrations “to be minimal and is requiring no
further action at this time.” (Ex. C-5)

20. The May 17, 1995 letter also stated it did not release the tank owner or operator, or
landowner or occupier form liability arising form any past, present or future contamination at the
site. (Ex. C-5)

21.  In 1997, the poperty was transferred by gift to Transportation Investment Group, a

Pennsylvania partnership formed by Joseph A. Benacci’s five children. (Tr. 23-25)
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22.  Mr. Benacci is the general manager of Transportation Investment Group and, along with
his son, Raymond Benacci, directs the day-to-day operation of partnership. (Tr. 23-24) |

23. . On August 6, 1990, Mr. Benacci filed with the Department a completed
“Registration/Permitting of Storage Tanks” form changing the listed contents of two of the tanks
and certifying that he was the owner of the tanks. (Tr. 31, 114-115; Ex. C-3)

24. On November 6, 1992, Mr. Benacci filed with the Department a “Registration/Permitting
of Storage Tanks” form changing the facility name to T.S. Inc. and certifying that he was the
owner of the tanks. (Tr. 33-34, 116; Ex. C-4) |

25.  Department records indicate Mr. Benacci is the current registered owner of the tanks. (Tr.
117)

26.  In 1998, Mr. Benacci hired United Environmental to close the tanks. (Tr. 510)

27.  The Department’s technical guidance document on “Closure Requirements for
Underground Storage Tanks” requires that soil samples‘ be taken when tanks are being closed in
place. (T. 143; Ex. C-8)

28. At the time the tanks were closed in December, 1998, Mr. Benacci testified that he
instructed United Environmental not to take soil samples around the tanks. (T. 49)

29.  Pursuant to 25 Pa. Code § 245.452(a), owners or operators of underground storage tanks
are required to provide the Department with at least 30 days notice prior to beginning closure of
the tanks. 25 Pa. Code § 245.452(a).

30. The purpose of the 30 days notice requirement is to allow Department personnel to
observe the closure. (T. 146-47)

31.  According to his testimony, Mr. Benacci did not provide the Department with 30 days

prior notice before beginning closure of the tanks. (T. 51-52)
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32.  On December 23,l 1998, Mr. Benacci signed the “Undergréund Storage Tank System
Closure Report” for the tanks, certifying he was the owner of the tanks and that the information
contained in the Closure Report was true and correct. (Tr. 52-53; Ex. C—9)l
33.  In October 2000, Mr. Benacci met with the Regional Director of the Department’s
Northwest office, Steven C. Beckman. (Tr. 89) Following the meeting Mr. Beckman sent Mr.
Benacci a letter dated December 21, 2000, that stated if Mr. Benacci were able to satisfactorily
demonstrate through tank tightness tésting, inventory reconciliation documents, or other means
that there were no spills post — 1995, the Department vx.ras prepared to take no further action at
the site. (Tr. 90; Ex. C-2)

34.  Copies of the Mr. Beckman’s letter were sent to Mr. Gorniak at the Governor’s office and
Mr. Lobins with the Department. (Tr. 90)

'35. Mr. Beckman wrote a similar letter to Mr. Benacci again on April 23, 2001, stating: “If -
);ou are able to satisfactorily demonstrate through tank tightness testing, inventory reconciliation
documents or other means that there are no spills post-1995, we are prepared to take no further

»

action at the site.” Copies of the letter were sent to Department regional counsel Donna Duffy
and compliance specialist Joe Williams. (Ex. A-3)

36. Based on the representations contained in the letters from the Regional Director, Mr.
Benacci compiled records which he believed showed there were no post-1995 spills. These
records were submitted to Mr. Beckman. (Tr. 92- 94)

37. By letter dated August 24, 2001, Regional Director Beckman notified Mr. Benacci as
follows: “We have reviewed the information you provided regarding diesel tanks at your West

17" Street facility. While this information does not specifically meet our tank requirements, it is

sufficient to demonstrate that there were no post-1995 diesel spills at your site.”
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(Department Ex. 6)
38.  On September 18, 2001, Mr. Benacci sent the Department the information requested by
Mr. Beckman. (Ex. A- 4) At this point, Mr. Benacci believed the matter was closed. (Tr. 95)
39.  In October 2001, Mr. Benacci was contacted by the Department stating they did not agree
with Mr. Beckman’s conclusion and the data indicated a suspected release. (Tr.65-66)
40.  W.J. Smith Associates was hired to install three monitoring wells on the property. (Tr.
67)
.41. The samples met the state standards for non-residential property but indicated a presence
of separate phase liquid (SPL). (Tr. 326)
42. . In 2002, Mr. Benacci contracted with W. J. Smith & Associates to perform a limited site
characterization of the Property. (Ex. C-39 at pp.12-13)
DISCUSSION

In an appeal of an order or assessment of civil ﬁenalty, the Department carries the burden
of proof. 25 Pa. Code § 1021.122 (b) (1) and (4). Therefore, the Department must prove by a
preponderance of the evidence that its order and assessment were reasonable and appropriate
under the law. Our review in this matter is de novo. Smedley v. DEP, 2001 EHB 131, 156.
Therefore, we make our own findings of fact based solely on the record developed before us. Id.

In his post hearing brief, Mr. Benacci raises three objections to the Department’s order
and assessment: First, he argues that he is not the proper party to the Department’s order and
assessment since he is no longer the owner of the tanks. Second, he argues that the Department
failed to meet its burden of proving that the order and assessment are in accordance with the law.
Finally, he asserts that even if the Department has met its burden of proof, it should be equitably

estopped from ordering Mr. Benacci to perform a further site characterization and assessing him
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a civil penalty based on the representations made by its former Regional Director Stephen
Beckman.
Proper Party

Section 245.1 of the Storage Tank regulations defines a “responsible party” as including
the owner or operator of a storage tank. 25 Pa. Code § 245.1.

Mr. Benacci acknowledges that at one time he was the owner of the storage tanks in
question but the ownership was transferred to Transportation Investment Group in 1997. He
contends that after the property was transferred to Transportation Investmént Group on
September 1, 1997, a Registration of Storage Tanks was subsequently filed, reflecting the change
of ownership of the tanks from Mr. Benacci to the partnership. A copy of the Registration was
introduced into evidence as Appellant’s Exhibit 7, and it shows that ownership of the tanks was
transferred from Mr. Benacci to Transportation Investment Group on September 1, 1997. The
form indicates it was signed by Raymond A. Benacci on December 31, 1997. There is no
indication, however, that the Registration was ever filed with the Department, and the
Department contends that it was not.

Departmental administrative assistant Susan Frey testified that the Department has no
record showing that registration was ever transferred. (Tr. 117-18) Additionally, on the Closure
Report Form for the tanks, which was prepared by Mr. Benacci on December 23, 1998 and filed
with the Department on February 22, 2000, Mr. Benacci is listed as the owner of the tanks.
(Department Ex. 20)

Based on Ms. Frey’s testimony and the information contained in the Closure Report
Form, we must conclude that Mr. Benacci is the registered owner of the storage. As such, heisa

proper party to the Department’s order and assessment.
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Did the Department meet its burden of proof with regard to the 2002 Order?

The evidence clearly demonstrates there are petroleum products in the groundwater at the
Benacci site and possible migration off-site. Testing done at the site in 1997 and in 2002 showed
the presence of petroleum in the groundwater. The presence of contamination is certainly an
indication that a release has occurred. 25 Pa. Code § 245.304. In the case of a release, the
Department has the authority to order the responsible party to conduct a site characterization. Id.
at § 245.3009.

There is no question that petroleum products are present in the groundwater at the
Benacci site. ’fhe question is whether and what type of corrective action may be required. Mr.
Benacci points out, and the Department admits, that the level of the constituents in the
groundwater meets the non-residential standard under the Land Recycling and Remediation
Standards Act, Act of May 19, 1995, P.L. 4, 35 P.S. §§ 6026.101 — 6026.908. (Tr. 326) In
response, the Department points to the testimony of their expert, geologist Craig Lobins, who
obser\;ed petroleum product floating on the water at the sampling locations. Mr. Lobins testified
that heavier petroleum products such as diesel and motor oil would not dissolve in the water in
any appreciable amount. In other words, these petroleum products commonly float on the water
as separate phase liquids, but are not found in the water to any appreciable degree. (T.322-28)
Section 245.306(a)(3)(ii) of the regulations authorizes the recovery of free product where it is
present. This section also requires the responsible party to prevent further migration of the
product.

In addition, the regulations, at 25 Pa. Code §§ 245.452 and 245.453, set forth specific
requirements for the closure of underground storage tanks. Based on his own testimony and that

of Department personnel, Mr. Benacci did not follow these requirements. (F.F. 27-31) He did
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not notify the Depértment-at least 30 days before closure of his intent, as required by 25 Pa. Code
§ 245.452(a). Based on his failure to have soil samples taken, he also did not perform a proper
site assessment in accordance with 25 Pa. Code § 245.453. The Department is well within its
authority to require Mr. Benacci to close his storage tanks in accordance with the regulations.

We find that the Department acted in accordance with the statute and regulations in
ordering corrective action at the Benacci site and in ordering proper closure of Mr. Benacci’s
storage tanks.

Equitable Estoppel

Mr. Benacci argues that the Department is equitably estopped from requiring him to take
corrective action on the property based on the communications he had from former Regional
Director Stephen Beckman.

Equitable estoppel is a doctrine of fundamental fairness designed to preclude a party of
"depriving another of the fruits of a reasonable expectation when the party inducing the
expectation knew, or should have known, that the other would rely." Department of Commerce v.
Casey, 624 A.2d 247 (Pa. Cmwlth. 1993). The doctrine may be applied against a governmental
agency where the agency has “intentionally or negligently misrepresented some material fact and
induced a party to act to his or her detriment, knowing or having reason to know that the other
party will justifiably rely on the misrepresentation." Ambler Borough Water Department v. DER,
1995 EHB 11, 26. As the party asserting the claim of estoppel, Mr. Benacci bears the burden of
proving it. Id.; 25 Pa. Code §1021.122(a).

Thus, in order to invoke the doctrine of equitable estoppel, Mr. Benacci must establish
that the Department did the following:

1) intentionally or negligently misrepresented some material fact;
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2) knew or had reason to know that the other party would justifiably rely on the

misrepresented fact; and

3) induced the party to act to its detriment because of a justifiable reliance upon the

misrepresented facts.
Id.; Attawheed Foundation, Inc. v. DEP, 2004 EHB 858, 879.

It is Mr. Benacci’s contention that the representations made by the Department’s former
Regional Director Stephen Beckman meet the elements of equitable estoppel. The Department
counters that Mr. Benacci has not demonstrated the third element of estoppel, i.e. that he acted to
his detriment in reliance on Mr. Beckman’s representations. In reply, Mr. Benacci states that he
spent considerable funds and effort demonstrating there were no post-1995 releases in reliance
on Mr. Beckman’s letter. He also asserts that if he had not relied on Mr. Beckman’s letter that
only post 1995 releases were of concern, he would have initiated an action against Ryder Truck
and it is too late to do so at this time.” -

We find that the Department may not be equitably estopped from ordering a site
characterization and proper closure of the storage tanks. While it may have been reasonable for
Mr. Benacci to rely on Mr. Beckman’s letters as an indication he had satisfied Mr. Beckman’s
request for information regarding post 1995 spills, there is nothing in the letters to indicate that
no further action could be taken if further evidence of contamination were discovered. In fact, in
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