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FORWARD

This volume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1989.

The Environmental Hearing Board was originally created as a departmental
administrative board within the Department of Environmental Resources by the
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177, as amended. The Environmental
Hearing Board Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the
status of the Board to an independent, quasi-judicial agency and expanded the
size of the Board from three to five Members. The jurisdiction of the Board,
however, is unchanged by the Environmental Hearing Board Act; it still is
empowered "to hold hearings and issue adjudications... on orders, permits,

licenses or decisions" of the Department of Environmental Resources.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA
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COLUMBIA PARK CITIZENS ASSOCIATION

V. EHB Docket No. 88-449-F
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and ALTOONA CITY AUTHORITY, Permittee

OPINION AND ORDER
SUR
MOTION TO DISMISS

Issued: Aygust 7, 1989

Synopsis

A motion to dismiés filed by the Department of Environmental
Resources (DER) is granted in part and denied in part. DER's motion is
’ granted to the extent that it seeks dismissal of the appeal from a water
~quality management permit. Adequate notice of the issuance of this permit was

published in the Pennsylvania Bulletin, and the Appellant failed to file an

appeal within 30 days. DER's motion is denied to the extent that it seeks
dismissal of the appeal from other permits and approvals which the Appellant
alleges DER has granted. DER has not come forward with information regarding
these other permits and approvals; therefore, the Appellants' allegation that
DER took these actions without public notice must be accepted as true.
OPINION

This proceeding involves an appeal filed on November 1, 1988 by
Columbia Park Citizens' Association; John Hunter Orr and Bernard M. Shapiro
(citizens' association) from "permits and approvals" (permits) granted by the

Department of Environmental Resources (DER). The permits involve the
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construction of a sewage treatment plant and combined sewer overflow storage
facility by the Altoona City Authority. In its Notice of Appeal, the citizens'
association stated that it had been advised that various permits had been
issued by DER, but that it had not received written notice of this, and that

it did not have specific knowledge of the date the permits had been issued or
of the terms and conditions of the permits. The citizens' association also
asserted that there had not béen adequate public notice of the permits;
therefore, the appeal period had not expired.

On November 14, 1988, in response to a request by‘the Board for
additional information, the citizens' association submitted a copy of a "Water
Quality Management Permit" (issued February 23, 1988) which it stated it had
obtained from DER's files. In its letter, the association specified that its
appeal was also from "other approvals which may have been issued by the
Department for thisAproject, including, without limitation, any Sewage
Facility Plan Approval, NPDES Permit, Dams and Waterway Management Permit or
Air Quath_Permit.1

DER filed a Motion to Dismiss on December 2, 1988.2 In its motion,
DER asserts that it granted a "Water Quality Management Part II Permit" for
this project on February 23, 1988, and that notice of the issuance of this

permit was published in the Pennsylvania Bulletin on March 19, 1988. DER

L Subsequently, the association filed a separate appeal when it discovered
that DER decided not to require an air quality permit for this project (EHB
Docket No. 88-509-F). Therefore, any issue regarding an air quality permit has
been removed from this appeal.

2 The Altoona City Authority, the recipient of the permit (or permits) issued
by DER, has filed a motion joining in DER's motion to dismiss.
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argues that since the citizens' association did not file an appeal within 30
days of the publication of the notice, the Board lacks jurisdiction over this
appeal. See 25 Pa. Code §21.52(a).

The citizens' association filed a response to DER's motion to

dismiss. It asserts that the notice published in the Pennsylvania Bulletin on

March 19, 1988 was inadequate in that it referred to the "Tuckahoe Park CSO
Storage Facility" without explaining that "CSO" meant "combined sewer
overflow." The.association further asserts that its appeal was not only from
the water quality permit, but also from other permits and approvals granted by
DER for the project, and that notice of these other actions was not provided.
Finally, it asserts that it made several requests to DER for copies of the
permits granted for this project, but that DER--after orally agreeing to
comply with these requests--failed to provide these documents in time for the
citizens' association to perfect the instant appeal.

It is settled law that the Board lacks jurisdiction over appeals
which are filed more than thirty days after ndtice of DER's action. 25 Pa.

Code §21.52(a), Borough of Bellefonte, et al v. DER, EHB Docket No. 88-458-F

(Opinion and Order issued May 3; 1989), Rostosky v. Commonwealth, DER, 26 Pa.
Commw. 478, 364 A.2d 761 (1976). The questioh here is whether the‘notice
provided by DER was sufficient to trigger the 30-day appeal period. If the
notice was insufficient, then we may not reject the appeal as untimely.

We will grant DER's motion to the extent that it seeks dismissal of
the appeal from the water quality permit, and deny it in all other respects.
We disagree with the association's assertion that the notice published in the

Pennsylvania Bulletin was inadequate. Read in its entirety, the notice

provided:
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ACTIONS - OFFICE OF
ENVIRONMENTAL PROTECTION

Actions under The Clean Streams Law (35 P.S.
§§691.1-691.1001).

Permits Issued:

* * * *

Permit No. 0787402. Sewerage, Altoona City Authority,

20 Greenwood Road, Altoona, PA. 16602. Construction of

seéwage treatment plant, outfall and headwall, stream

crossing and Tuckahoe Park CSO Storage Facility located in

Allegheny Township, Blair County to serve Westerly Altoona

Treatment Facility.
While it might have been preferable to write out "combined sewer overflow"
instead of using the abbreviation "CSO," we do not believe that this renders
the notice inadequate. The notice conveys the idea that construction of
facilities for treatment and storage of sewage are involved. It also gives a
general idea of where the facilities will be located. We believe that anyone
who did not know what "CSQ" stood for, and who felt that this was critical in
deciding whether to appeal the permit, had a duty to either inquire with DER
or to file an appeal to assure its rights were protected. Notices such as
this can only give a general description of what is involved. Where a notice

is sufficient to put a person on inquiry, the person is charged with the

knowledge he might have gained through an inquiry. Quigley v. Breyer Corp. et

al, 362 Pa. 139, 66 A.2d 286 (1949), Bofouqh of Bridgewater v. Pa. PUC, 181
Pa. Super. 84, 124 A.2d 165 (1956). The citizens' association does not allege
that it inquired regarding this notice. In fact, although the association
contends that the notice was legally inadequate to toll the appeal period,

it does not assert that it or any of its members were actually misled by
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the notice. Therefore, we conclude that the notice was adequate and we will
grant DER's motion to dismiss to the extent that the citizens'
association's appeal was filed from the water quality permit.

We will, however, deny DER's motion to the extent that it seeks
dismissal df the entire appeal. The citizens' association's appeal also
alleges that DER haé granted other permits and approvals (beyond the water
quality permit) for this project, and that DER did not provide notice of these
actions. At this point, DER has not come forward with any information
regarding whether it issued these other permits and approvals, when it issued
them, and whether public notice of these actions was provided. Since the
citizens' association is the non-moving party, we must resolve ambiguities in
the record in its favor in ruling upon DER's motion to dismiss. Del-AWARE

Unlimited, Inc. v. DER, 1988 EHB 158, 160; Herskovitz v. Vespicco, 238 Pa.

Super. 529, 362 A.2d 394 (1976). Thus, accepting the citizens' association's
allegations regarding these other permits as true, DER's motion must be denied

to the extent that it seeks dismissal of the entire appeal.
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ORDER

AND NOW, this 7th day of August, 1989, it is ordered that:

1. The motion to dismiss filed by the Department of Environmental

Resources is granted to the extent that the instant appeal seeks to contest

the Water Qua]iteranagement Part II Permit issued by DER to Altoona City

Authority.

2. DER's motion is denied to the extent that it seeks dismissal of

the appeal from other permits and approvals issued by DER.

DATED: August 7, 1989

cc:

nb

Bureau of Litigation
Harrisburg, PA

For the Commonwealth, DER:
Robert K. Abdullah, Esq.
Michael J. Heilman, Esq.
Central Region

For Appellant:

Eugene E. Dice, Esq.
Harrisburg, PA

For Permittee:

M. David Halpern, Esq.
Altoona, PA
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMI
717-787-3483 SECRETARY TO THE ¢
TeLecoriER: 717-783-4738

COLUMBIA PARK CITIZENS' ASSOCIATION :
V. ; EHB Docket No. 88-509-F

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued:  August 7, 1989

OPINION AND ORDER
SUR -
MOTION TO DISMISS

Synopsis

A motion to dismiss filed by the Department of Environmental
Resources (DER) is granted. The indication on an internal DER permit
coordination form that an air quality permit was not required for a sewage
construction project does not constitute an “"action" which may be appealed to
this Board.

OPINION

This proceeding involves an appeal from an internal permit
coordination form of the Department of Environmental Resources (DER) which
indicated that an air quality permit was not required in connection with the
construction of sewage facilities by the Altoona City Authority. The
Appellants are the Columbia Park Citizens' Association,1 John Hunter Orr,
and Bernard M. Shapiro (citizens' association). The project involved here is

1 The notice of appeal states that this is a non-profit, unincorporated,

association of approximately 150 residents of Altoona, who live in the areas of
Columbia Park and Tuckahoe Park.
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the construction of a sewage treatment plant and combined sewer overflow
storage facility. The Appellants allege that the decision not to require an
air quality permit constituted an abuse of DER's disﬁretion.

DER filed a motion to dismiss the appeal on December 30, 1988. The
Altoona City Authority joined in this motion. The Department alleges that its
decision not to require an air quality permit is not an appealable "action,"
because it had no effect on the citizens' rights, duties, privi]egés or
immunities. See 25 Pa. Code §21.2(a). DER further argues. that the citizens'
association was affected, if at all, by the water quality permit which the
Department’issued for this project.2

| The citizens' association filed a response to DER's motion to

dismiss. The citizens' association argues that DER's decision not to require
an air quality permit for construction of these facilities will change the
status quo by allowing construction to go forward, which may cause irreversible
damage to air quality. The association further contends that an action which

affects the status quo rather than merely perpetuating a legal and factual

situation constitutes an appealable final action, citing Delaware Unlimited,

et al. v. DER, 1983 EHB 259,and Consolidation Coal Co. v. DER, 1985 EHB 768.

To be appealable to this Board, a DER decision must constitute an
"action" which affects the appellant's "personal or property rights,
immunities, duties, liabilities, or obligations." 25 Pa. Code §21.2(a), Delta

Excavating and Trucking Co., Inc. v. DER, 1987 EHB 319, 323. The instant

motion to dismiss raises the thorny issue of when is a DER decision not to do
something, or to require something, an appealable "action?" The citizens'’

association's argument that DER has acted illegally by not requiring an air

2 The issuance of the water quality permit is one of the issues in a separate
appeal by the citizens' association at EHB Docket No. 88-449-F. '
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quality permit for this project is tantamount to an argument that DER should
be required to enforce the law against a third party. In this respect, this

case is analogous to cases in which a party seeks to compel DER to take action

against a third party. See e.g. Eremic v. DER, 1976 EHB 249, affirmed on

reconsideration, 1976 EHB 324, Consolidation Coal Co. v. DER, 1985 EHB 768.

In Eremic, the Bdard decided that a DER letter stating that it would
not revoke a landfill operator's permit was not'appealab1e. The Board
reasoned that this letter did not affect the personal or property rights of
the person seeking the revocation, because he remained free to bring a |
nuisance action agafnst the landfill 6perator. 1976 EHB at 256. In

Consolidation Coal, however, Board Member Gerjuoy decided that a DER letter -

stating that certain permits had not expired, and implying that DER would
allow the holder of those permits to continue operatfng, was an appealable
action. Board Member Gerjuoy relied upon public policy considerations>in
reaching this resu]t.3 Mr. Gerjuoy‘s opinion criticized Eremic's reasoning,
although he attempted to reconcile the results of the two cases by stating

that Consolidation involved a legal issue (which he believed involved more of

a judicial function) while Eremic turned on factual issues.

In the instant case, we find that the complained-of action of DER is
not appealable. DER's decision and decision-making process did not exhibit
judicial characteristics; therefore, the decision does not meet the first of

the three criteria for determining appealability set forth in Bethlehem

3 Analysis of public policy considerations was one of three criteria set out
for determining whether a decision was appealable in Bethlehem Steel Corp. v.
Commonwealth, DER, 37 Pa. Commw. 479, 390 A.2d 1383 (1978). The other two
criteria were whether the agency's decision-making power and the manner in which
it functions indicates judicial characteristics, and whether the agency's action
substantially affects property rights. 390 A.2d at 1388. See also, Man Q'War
Racing Association v. State Horse Racing Commission, 433 Pa. 432, 250 A.2d 172
(1969), Martin v. DER, 1984 EHB 736, 742.
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Steel (see footnote 3). The subject of this appeal is an internal form used by
DER to coordinate the permits which were required for this project. The
"decision" complained of here is nothing more than some unidentified person's
initials scrawled in a box to indicate that an air qua]ity permit was not
required. We do not know this person's title, or what his decision was based
upon. This can hardly be characterized as a decision of a judicial nature.
There is nothiﬁg in the record to indicate that anyone had ever suggested to
DER that an air quality permit might be necessary for this project.
Judicial-type decisions involve choosing between conflicting interpretations
of the facts and the law, but there is nothing to indicate that DER intended
to make such a choice in this case. In addition, since there was no public
notice of the decision, DER could not argue at a later point that its decision
was binding upon anyone.

We recognize that the citizens could be affected if this project is
allowed to go forward without an air quality permit. However, they remain
free to pursue some other avenue to press their argument--such as requesting a
more formal ruling from DER, or bringing an action in the Commonwealth Court's
original jurisdiction.

Because DER's decision and decision-making process did not exhibit

judicial characteristics, DER's motion to dismiss will be granted.
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ORDER
AND NOW, this 7th day of August, 1989, it is ordered that the motion
to dismiss filed by the Department of Environmental Resources is granted, and

that this appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

/N Uoelising
MAXINE WOELFLING, CHATRMAN

Ternanca I7 Pt chiied
TERRANCE J. FITZPATRICK, MEMBER

DATED: August 7, 1989

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Michael J. Heilman, Esg.
Central Region
For Appellant:
Eugene E. Dice, Esq.
Harrisburg, PA

nb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE .
HARRISBURG, PA 17101 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER: 717-783-4738

SCRANTON SEWER AUTHORITY

V. EHB Docket No. 88-056-M

COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL RESOURCES Issued: August 8, 1989

OPINION AND ORDER
SUR
MOTION FOR SUMMARY JUDGMENT

Synopsis

A Motion for Summary Judgment is denied where there is a benuine
issue as to material facts.

OPINION

Scranton Sewer Authority (Appellant) filed this appeal on February 29,
1988, challenging a January 29, 1988, Order of the Department of Environmental
Resources (DER), directing Appellant (1) to cease and desist from attempts to
interfere with the flow of sewage from a sewer in Dickson City, and (2) to
continue to accept sewage from said sewer until DER gives its approval for
some other disposition. On February 21, 1989, DER filed a Motion for Summary
Judgment. Appellant answered the Motion on February 28, 1989.

The Board may grant a Motion for Summary Judgment if the "pleadings,
depositions, answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party ié entitled to judgment as a matter of law."

Pa. Rules of Civil Procedure No. 1035(b). The evidence is to be viewed in a
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light most favorable to the non-moving party: Penoyer v. DER, 1987 EHB 131.
No affidavits, depositions or answers to interrogatories have been presented;
we have onjy the Notice of Appeal and the pre-hearing memoranda. While these
documents technically are not pleadings, they may be considered "admissions on
file."

DER's Cease and Desist Order of January 29, 1988, contained, inter
alia, the following "findings of fact":

(1) Appellant, a municipal authority of the City of Scranton,
currently accepts sewage for treatment from a Dickson City sewer, running
along Route 6 in Dickson City;

(2) Appellant's workmen were observed attempting to plug this sewer
on January 29, 1988; |

(3) Inserting a plug in this sewer will result in overflow of sewage
into the streets and eventually into the waters of the Commonwealth; and

(4) Appellant's attempted plugging of this sewer is a violation of
Section 202 of the Clean Streams Law (CSL), Act of June 22, 1937, P.L. 1987,
as amended, 35 P.S. §691.202; a violation of Section 7 of the Sewage
Facilities Act (SFA), Act of January 24, 1966, P.L. (1965) 1535, as amended,
35 P.S. §750.7; constitutes a public nuisance; and is an imminent and
substantial threat to the public health.

In its Notice of Appeal, Appellant challenged all of these findings
except number (2), the attempt to plug the sewer on January 29, 1988.
Appellant alleged that the sewage flowing from this sewer (referred to as the
Sinawa Line) does not meet DER and Environmental Protection Agency (EPA)
standards and adversely affects Appellant's treatment process. DER refused to
respond to this allegation. In its pre-hearing memorandum, Appellant

represented that the Sinawa Line is a privately-owned Tine and is not
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connected to Dickson City's sewers or owned by Dickson City even though it is
located entirely within Dickson City. Appellant has acceptedvthe sewage
(apparently commercial and industrial waste) from the Sinawa Line for a long
period of time under an oral agreement terminable at will. Prior to the
attempted plugging of the Sinawa Line at the point where it connects to
Appellant's sewers, Appellant made numerous requests of the owner to prohibit
the discharge‘of‘non-pretreated wastes that were adversely affecting
Appellant's treatment process. The owner refused to do so. In its
pre-heariﬁg memorandum, DER acknowledges that the Sinawa Line was constructed
by a private developer but maintains that Dickson City is the permittee.

A recitation of these factual averments, only a few of which have
been expressly admitted, makes it plain that the appeal is not ripe for
summary judgment. We are not prepared to accept at this point DER's argument
that Appellant must get prior dpprova] from DER before plugging a sewer line,

regardless of the circumstances.
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ORDER
AND NOW, this 8th day of August, 1989, it is ordered that the Motion

for Summary Judgment, filed by the Department of Environmental Resources on

February 21, 1989, is denied.

ENVIRONMENTAL HEARIN

v

G BOARD

DATED: August 8, 1989

cc: Bureau of Litigation
Harrisburg, PA
For the Commonwealth, DER:
Norman Matlock, Esq.
Eastern Region
For Appellant:
Arthur Rinaldi, Esq.
Scranton, PA

nb
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COMMONWEALTH OF PENNSYLVANIA '
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 . : M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TeLECOPIER: 717-783-4738 '

JAMES KACER

V. ‘EHB Docket No. 88-331-M
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and JOSEPH CICCONE & SONS, INC.,

Issued: August 8, 1989

Permittee
OPINION AND ORDER
SUR
MOTION TO QUASH A PORTION OF APPEAL
Synopsis

A Motion to Quash a Portion of Appeal, treated as a Motion to Limit
Issues, will be granted when an appeliant seeks to Titigate issues not
specified in his Notice of Appeal and which he is precluded from raising under
the doctrine of administrative finality.

OPINION

Thi§ appeal was initiated by James Kacer (Appellant) on August 26,
1988. In his Notice of Appeal, Appellant specified that he was challenging
the August 10, 1988, action of the Department of Environmental Resources (DER)
extending the Plan Approval of Joseph Ciccone and Sons, Inc. (Permittee) to
June 30, 1989. On January 13, 1989, after Appellant and Permittee had filed
pre-hearing memoranda, Permittee filed a Motion to Quash a Portion of Appeal.

Appellant filed an Answer to this Motion on January 23, 1989.
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Permittee's Motion seeks to prevent Appellant from presenting
evidence in this appeal relating to any alleged potential public health risks
and the public health risk assessment report dated May 16, 1988, and revised
May 23, 1988. The Motion is in the nature of a Motion to Limit Issues and we
will treat it as such.

The original Plan Approval, issued by DER pursuant to the Air
Pollution Control Act, Act of January 8, 1960, P.L. 2119, as amended, 35 P.S.
§4001 et seq., was dated January 7, 1988, and applied to a bituminous concrete
drum mix plant and fabric collector which Permittee proposed to consfruct in
the City of Allentown, Lehigh County. The Plan Approval was to expire either
on September 8, 1988 or Septémber 30, 1988.1 On or about June 9, 1988,
Permittee sent a letter to DER requesting an extension of the Plan Approval to
June 30, 1989. The reason given was as follows:

Due to delays experienced in retaining (sic)

all necessary approvals from the local municipality,

we have been unable to construct the proposed asphalt

plant, thus far. We anticipate all necessary

approvals and subsequent construction of the proposed

asphalt plant to be completed by the Spring of 1989.
On August 10, 1988, DER granted the requested extension.

In his Notice of Appeal, Appellant stated two objections to DER's
action: (1) since the Allentown Planning Commission denied approval of the
project on August 9, 1988, the reasons given in the extension request were no
longer applicable; and (2) DER should have limited the extension to such
shorter period as may be necessary for obtaining necessary approvals from the
local municipality. In his pre-hearing memorandum, however, Appellant raises
issues concerning a potential public health risk and a public health risk

1 Permittee alleges the earlier date and Appellant alleges the later date.
The exact date is not material to our disposition of Permittee's Motion.
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assessment report of May 1988 that was allegedly submitted to DER on June 28,
1988.

Appellant is prohibited from raising these issues. The Board's

procedural rule as 25 Pa. Code §21.51 (e) provides as follows:

The appeal shall set forth in separate numbered

paragraphs the specific objections to the action

of [DERﬁ. Such objections may be factual or legal.

Any objection not raised by the appeal shall be

‘deemed waived, provided that, upon good cause

shown, the Board may agree to hear such objection

or objections....
Appellant gives no reason for his failure to include these issues in his
Notice of Appeal. We will not presume "good cause" where none is shown.

Even if Appellant had properly specified in his Notice of Appeal his
objections based on public health considerations, Permittee's Motion still
would have to be granted. The public health concerns that Appellant wishes to
present to the Board were relevant to the original Plan Approval dated January
7, 1988. Appellant had the opportunity to litigate those issues by filing a
timely appeal from that DER action. He failed to do so, and his attempt to

appeal nunc pro tunc was denied by the Board in an Opinion and Order dated

September 26, 1988 (1988 EHB 830). According]y; Appellant is precluded from

raising those issues in the current proceedings: Del-AWARE Unlimited, Inc. v.

Commonwealth, Department of Environmental Resources, Pa. Cmwlth. ,

551 A.2d 1117 (1988).
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ORDER -

AND NOW, this 8th day of August, 1989, it is ordered as follows:

1. The Mdtion to Quash a Portion of Appeal, filed by Joseph Ciccone
and Sons, Inc. on January 13, 1989, is treated as a Motion to
Limit Issues and is granted.

2. James Kacer will be permitted to present evidence at the hearing

on this appeal only on the two issues specified in his Notice of

Appeal.

ENVIRONMENTAL HEARING BOARD

\

ROBERT D. MYERS,
DATED: August 8, 1989

cc: Bureau of Litigation

Harrisburg, PA

For the Commonwealth, DER:
Louise Thompson, Esq.
Eastern Region

For Appellant:
Samuel R. Kasick, Esq.
Allentown, PA

For Permittee:
Wesley M. Wasylik, Esq.
Bethlehem, PA

mjf
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 COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
101 SOUTH SECOND STREET
SUITES THREE-FIVE
HARRISBURG. PA 17101 M. DIANE SMITH
717-787-3483 - SECRETARY TO THE BOARD
TeLECOPIER: 717-783-4738

COUNTY OF SCHUYLKILL
and :
F. A. POTTS & CO., INC. and
SCHUYLDEL ASSOCIATES, Intervenors :
V. EHB Docket No. 89-082-W
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and
CITY OF LEBANON AUTHORITY, Permittee

Issued: August 8, 1989

OPINION AND ORDER SUR
MOTION FOR SUMMARY JUDGMENT

Synopsis:

A motion for summary judgment is denied where affidavits filed by the
opposing parties present conflicting allegations of material fact which cannot
be resolved without a hearing.

OPINION

The procedural history of this matter is set forth in the Board's July
28, 1989, opinion and order denying the City of Lebanon Authority's (Lebanon)
motion to dismiss. Presently before us is Lebanon's June 5, 1989, motion for
summary judgment, which contends that the eight factual objections in the
County of Schuylkill's (Schuylkill) notice of appeal do not raise any genuine
issue of material fact concerning the Department of Environmental Resources'
(Department) review and issuance of a permit to Lebanon under the Dam
Safety and Encroachments Act, the Act of November 26, 1978, P.L. 1375, as
amended, 32 P.S. §693.1 et seq. (DSEA), to construct a dam to replace the ex-
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isting High Bridge Dam and Reservoir and, therefore, Lebanon is entitled to
judgment as a matter of law. Schuylkill filed a response in opposition to the
motion on June 26, 1989, while the Department advised the Board by letter
dated June 27, 1989, that it did not oppose Schuylkill's motion.

The Board is empowéred to grant summary judgment when there are no genuine
disputes over material facts and the moving party is entitled to judgment as a

matter of law. Summerhill Bor. v. Com., Dept. of E. R., 34 Pa.Cmwlth 574, 383

A.2d 1320 (1978), and Fidelity and Deposit Company of Maryland v. DER, EHB

Docket No. 87-445-F (Opinion issued June 28, 1989). Our review of the
affidavits filed by Lebanon and Schuylkill leads us to the conclusion that
there are genuine disputes as to material fact which preclude the grant of
summary judgment. We will address each one of the allegations in Schuylkill's
notice of appeal.

Lebanon argues that Schuylkill's allegation concerning the Department's
failure to consider the effect of the proposed project on property or riparian
rights is unfounded, since the Department was informed of Schuylkill's interest
in the project, specifically with regard to the coal mining potential of lands
within the watershed. Lebanon submitted the affidavit of William B. Bingham,
P.E., Vice President of Gannett Fleming Water Resources, Inc., to buttress
this argument. Mr. Bingham's affidavit states at page four that the issue of
the 2200 acres of coal held in trust by Schuylkill for various taxing
districts "was raised during the permit application process for consideration
by DER...."

Schuylkill offered the affidavit of Arthur Thompson Rhoads, P.E., Director
of the Schuylkill County Real Estate Department, in opposition to Lebanon's
motion. Regarding this particular issue, Mr. Rhoads states:

The application still is not complete in that it
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still does not address the affect [sic] of the
proposed project on the property or riparian
rights of owners above and below the project as
required by 25 Pa.Code §105.14(b)(8).

and

Nowhere do these application(s)...address impacts

of the project on owners of lands above, below or

adjacent to the project or the development of

energy resources within the watershed.
These portioné of the affidavits evidence disputes as to material facts,
namely to what extent the permit application addressed effects on riparian and
property rights and the nature of the Department's consideration of the effect
of the High Bridge Reservoir on riparian lands.

Lebanon argues that Schuylkill's allegation that the Department failed to
consider the impact on recreational areas as required by 25 Pa.Code
§105.14(b)(5) is unfounded. It claims that access to state game lands was
addressed in detail in the permit application and was considered by the
Department. Mr. Bingham's affidavit states:

In the Authority’s application, consideration was

given to nearby recreation areas, specifically,

the state game lands adjoining the Project... The

existing access road is in poor condition and will

be upgraded by the Project, thereby improving ac-

cess to the Project area. An existing road ends

at the High Bridge Dam, therefore, the Project

should not alter access to the state game lands.
The affidavit of Mr. Rhoads does not mention access to state game lands or
other recreational areas. However, we must view the facts in the light most

favorable to the non-moving party, Robert C. Penover v. DER, 1987 EHB 131, and

Schuylkill's response to the motion claims that the application does not

address the fact that access to an abandoned railroad bed used as a walking
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trail will be inundated with the construction of the new dam. Because of this
dispute as to material fact, we must deny Lebanon's motion with respect to
this issue.
Lebanon alleges, contrary to Schuy]ki]]'s assertion in its notice of
appeal, that the Department did consider the reasonably foreseeable future
development of the area, especially the 2200 acres of coal-bearing land, as
required by 25 Pa.Code §105.14(b)(8). The affidavit of Mr. Bingham states:
As shown in theAAuthofity's application, consid-
eration was given to the future development with-
in the watershed. The specific matter concerning
the development of the watershed for the strip
mining of coal was considered as the result of
Schuylkill County's participation in the permit
process...

and
The Project will have no impact on future develop-
ment of coal mining within the watershed since the
existing High Bridge Reservoir's watershed above
the existing dam will not be changed. Water qual-
ity concerns that currently exist will not change
as the result of construction of the Project.

However, Mr. Rhoads declares in his affidavit:
The application still is not complete in that it
still does not address...the reasonably foresee-
able development above and below the Project as
required by Pa.Code §105.14(b)(8).

Since such conflicting statements raise a dispute over material fact, we must

dény the motion with regard to this issue as well.

Lebanon asserts that Schuylkill is incorrect in alleging that the Depart-
ment's environmental evaluation did not address the project's potential
impacts on areas and structures of historic significance. In support of this
allegation, Mr. Bingham's affidavit notes:

The application included an evaluation of the area

for structures of historic significance, including
the abutments from the former High Bridge, which
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was a railroad bridge destroyed approximately in
1948. ... The structures have been addressed by
the Pennsylvania Historical and Museum Commission
in their: letter dated Marc? 3, 1989, to Mr. Gilbert
E. Kyle, Pennsylvania DER.” The Pennsylvania
Historical and Museum Commission has not found the
bridge abutments to be of critical historical sig-
nificance and has not objected to the Project's
impact on the abutments.

In contrast, Mr. Rhoads' affidavit states:

The Phase I archaeological study conducted by
Cultural Heritage Research Services, Inc. ('CHRS')
did not include an evaluation of the abutments
from the High Bridge. This report is William B.
Bingham's Exhibit I. Mr. Bingham's Exhibit J

is a letter dated 3 March 1989 to Gilbert E. Kyle,
DER, from Brenda Barrett, Director of the PHMC.
This letter clearly states that the High Bridge
'is a significant feature of this property and
should have been described in the survey.' The
evaluation was conducted by CHRS under Gannett
Fleming's supervision, not under the supervision
of the Pennsylvania Historical and Museum Commis-
sion. The DER failed to require C.0.L.A. to amend
its archaeological study to address the High Bridge.

There is a substantial disagreement between the parties concerning who should
have addressed this issue and how much information was provided to the Depart-
ment. In light of this, we will deny Lebanon's motion with respect to this
issue.

Another issue in contention is whether public safety required the con-
struction of a new dam. Lebanon's motion claims that Schuylkill's allegation
concerning the necessity for a new dam is meritless. Lebanon's affidavit in
support of its motion contends:

1 The letter states: "Even though the bridge has been determined not to be
eligible for Tisting on the National Register of Historic Places, it is a sig-
nificant feature of this property and should have been described in this survey.
Mr. Bingham indicated that there are pictures available of the abutments.
Copies of theses [sic], plus any other information that is available on the
bridge should be forwarded to this office for inclusion in the file of this

Project." This letter mreely shows that the Department was aware of the issue,
not that it gave it consideration.
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The existing dam does not adequately comply with
DER recommended design flood criteria. The dam

is an intermediate size, high hazard class struc-
ture. A high hazard structure is a structure that
due to the physical characteristics and degree of
actual and projected development of the dam site
and downstream areas, would result in substantial
loss of lives, should the structure fail... As
noted earlier, the U.S. Army Corps of Engineers
Phase I inspection established that the existing
dam's spillway was seriously inadequate. Pennsyl- -
vania DER required that the hazard be eliminated
by either breaching, repairing or replacing the
existing dam.

But, this 1is contradicted by Schuylkill's affidavit:

The existing High Bridge Dam should therefore meet
all the design flood criteria of section 105.98

of the Dam Safety and Waterway Management Law Rules
and Regulations. ... The dam is not a dam in the
highest risk category according to Exhibit A.

These affidavits indicate a dispute over whether the existing dam meets design

flood criteria, and, therefore, we must deny summary judgment on the issue of

whether public safety requires the construction of a new dam.

Lebanon characterizes Schuy]ki]]'é allegation in its notice of appeal-

that the Department failed to balance the environmental, social, and economic

values of the project as required by 25 Pa.Code §105.16 as groundless.

Regarding this issue, the Lebanon affidavit states:

This contention is contrary to the facts. Gannett
Fleming and the Authority were aware of Schuylkill
County's claims regarding the coal bearing land,
however, such claims were not realistic and were
not included in the application. DER was made
aware of the claimed presence of coal bearing lands
within the watershed as the result of Schuylkill
County's participation in the permit process.

On the other hand, Schuylkill's affidavit emphasizes:
The application still is not complete in that it

still does not...address the development of energy
resources in the watershed as required by 105.16...
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We will not grant summary judgment on this issue, for the affidavits dispute
whether Lebanon was required in its permit application to supply information
to enable the Department to undertake this balancing and whether the Department
properly balanced environmental, social, and economic values in reaching its
decision to issue thé permit.‘

Schuylkill claims the Department failed to consider the criteria in 25
Pa.Code §105.14(b). Lebanbn's motion alleges this is contrary to the facts
and the supporting affidavit indicates:

The applicafion submitted contained the

same type information as an application that

did not involve an existing dam. The applica-

tion was accepted for review by DER and

addressed the requirements of DER's regulations

and standard permit review process. |
While Mr. Rhoads' affidavit made no mention of this issue, we must still deny
the motion as it relates to this issue. We must view the facts in the light
most favorable to Schuylkill, and, since we have no indication from the
Department about what factors it did consider and for what reasons it did or
did not consider those factors, we cannot grant summary judgment on this issue.

Schuylkill claims that the Department refused to hold a public meeting to
give Schuylkill and residents near the project area an opportunity to express
concerns over the proposed project. Lebanon contends that it is entitled to
summary judgment on this issue, sinée the Department is not required to hold a
public meeting on a permit application. Section 8(c) of the DSEA provides
that “the department may, at its discretion, hold a public hearing on any
application for the purposes of gathering information." While the decision to -
hold a public meeting is purely a discretionary one, issues of fact remain

concerning whether the Department abused this discretion in deciding not to

hold a public meeting. Thus, we cannot grant summary judgment on this issue.
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Lebanon moves for summary judgment regarding Schuylkill's allegation that
the Department's publication of notice of the permit application in the |

Pennsylvania Bulletin occurred prior to receipt of a complete permit applica-

tion from Lebanon. Mr. Bingham's affidavit contends:

The application materials, which are voluminous
was filed with DER in stages, beginning in early
1988. The application was complete for purposes
of allowing DER's administrative review pursuant
to DER's regulations, as set forth at 25 Pa.Code
105.11 et seq. when the DER permit application
form was submitted. See Exhibit C accompanying
this affidavit. The application materials in-
cluded an environmental evaluation as required by
105.15.

But, Mr. Rhoads' affidavit states:

The DER, in response to written comments sub-
mitted on the permit application, addressed the
status of the application as preliminary-on
November 30, 1988 and December 19, 1988. (Ref.
Ex.C). The permit issued by DER references sub-
mission of maps, plans, profiles and specifica-
tions filed with and made part of the application
on January 11, 1989 and March 8, 1989. The per-
mit application was incomplete and preliminary
when notice was published in the Pennsylvania
Bulletin on November 26, 1988. County was never
given an opportunity to comment on the March 8,
1989 submissions by Authority. The application
still is not complete in that it still does not
address the affect of the proposed project on the
property or riparian rights of owners above and
below the project as required by 105.14(b)(3),
does not address the development of energy
resources in the watershed as required by 105.16
and does not address the impact of the project on
the historical structures, i.e., the high bridge
abutments in the project area.

The relevant regulation, 25 Pa.Code §105.19, states:

(a) The Department will publish a notice in
the Pennsylvania Bulletin upon receipt of a com-
plete application for a permit and again upon the
issuance of a permit by the Department.

(b) No application for a permit is complete
until all necessary information and requirements
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under the act and this chapter, including proof
of financial responsibility, have been satisfied
by the applicant.

* ok ok ok ok
Whether or not the application was complete at the time of pub]icétion of

notification in'the Pennsylvania Bulletin is a question of fact which cannot
be decided summarily. Thus, we will deny the motion with regard to the issue

of publication.
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ORDER
AND NOW, this 8th day of August, 1989, it is ordered that the City of

Lebanon Authority's motion for summary judgment is denied.
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Synopsis
Appellants failed to meet their burden of proof in an appeal of the

Department of Environmental Resources' approval of a revision to the Official
Sewage Facilities Plan of Horsham Township which authorized the relocation of
a sewage treatment plant. Despite Appellants' contentions that the relocation
of the plant was inconsistent with comprehensive water quality management,
would pose a crash hazard to military aircraft at the Willow Grove Naval Air
Station, and would impact Graeme Park, a historical site, they failed to

prove by a preponderance of the evidence that the Department committed an

abuse of discretion or acted arbitrarily.
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INTRODUCTION
This matter was initiated by the November 24, 1986, filing of a
notice of appeal by Dwight L. Moyer, Jr., Elizabeth H. Steele, and Francis L.
Lagan (Appellants) seeking review of the Department of Environmental
Resources' (Department) October 24, 1986, approval of a revision to the
Official Sewage Facilities Plan (Official Plan) for Horsham Township,
Montgomery County, which authorized the relocation of the Park Creek Sewage
Treatment Plant on Keith Valley Road in Horsham Township.1 Appellants had
also sought review at Docket No. 85-384-R of the Department's approval of the
revision to the Horsham Township Official Plan which originally authorized the
location of the Park Sewage Treatment Plant oaneith Valley Road, but that
appeal was dismissed as moot at 1988 EHB 155 when the Department approved the
plan revision presently at issue.
Appellants alleged that the Department's approval of the revision to

Horsham Township's Official Plan was inconsistent with the recommendations of
the Montgomery County Planning Commission (MCPC) and inconsistent with the
recommendations of the U. S. Environmental Protection Agency's Final
Environmental Impact Statement for wastewater treatment facilities in the
Warrington-Warminster-Horsham Township area (FEIS), violating 25 Pa. Code
§§71.16 and 91.31 and 35 P.S. §750.5(d); that the Park Creek Sewage Treatment
Plant would be a crash hazard for military aircraft at the Willow Grove Naval
Air Station; that the revision to the Horsham Township Official Plan would

1 This is the latest in a number of appeals relating to sewage.facilities
planning and construction in Horsham Township by Messrs. Moyer and Lagan, Mrs.
Steele, and other individuals. See, e.g. E. Arthur Thompson, et al. v. DER,
1980 EHB 224; Albert M. Comly and Elizabeth H. Steele v. DER, 1981 EHB 446;
Francis lagan et al. v. DER, 1985 EHB 139; Dwight L. Moyer et al. v. DER and

Horsham Township, 1985 EHB 155; and Joseph D. Hill et al. v. DER and Horsham
Township, 1988 EHB 228. '
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allow a point source dischérge into a small stream with insufficient dilution
capacity; and that the Park Creek Sewage Treafment P]aht would be located near
the historic resource of Graeme Park, in violation of the Historic
Preservation Act, the Act of November 22, 1978, P.L. 1160, 71 P.S. §1047 et_
seq. (Historic Preservation Act).2

A hearing on this matter was held on October 19 and 20, 1987.
Appellants filed their post-hearing brief on December 21, 1987, reiterating
the allegations in their notice of appeal and arguing that they had proven
that the Department's approval of the plan revision was an abuse of discretion
because the requirements for sewage facilities planning were ignored and the
Department violated the Historic Preservation Act.

On January 21, 1988, Horsham Township, the recipient of the
Department's approva],3 filed its post-hearing brief, arguing that
Appellants failed to meet their burden of proof to establish that the
Department abused its discretion in approving the relocation of the Park Creek
Sewage Treatment Plant near the Willow Grove Air Station or near Graeme Park.
Horsham Township also contended that the}Department considered all relevant
comments and recommendations in approving the revision, that the MCPC
supported the relocation proposed in the plan revision, and that the FEIS was
irrelevant to the relocation of the Park Creek Sewage Treatment Plant.

Consistent with its policy regarding third party appeals, the

Department did not file a post-hearing brief.

2 The Historic Preservation Act was repealed by The History Cdde, 37 Pa
C.S.A. §101 et seq. and its subject matter is now contained in the Historic
Preservation Act, 37 Pa. C.S.A. §501 et seq.

3 Horsham Township is a party appellee in this matter by virtue of 25 Pa.
Code §21.51(g). For convenience, it will be referred to as Permittee.
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We will regard any argument not raised by the parties in their

post-hearing briefs as waived, Lucky Strike Coal Company and Louis J.

Beltrami v. Department of Environmental Resources, Pa. Cmwlth __, 546

A.2d 447 (1988).

After a full and complete review of the record, we make the following

findings of fact.
' FINDINGS OF FACT

1. Appellants are Dwight L. Moyer, Jr., Elizabeth H. Steele and
Francis L. Lagan, residents of Horsham Township (Notice of Appeal; N.T. 14, 98
and 142).

2. Appellee is the Department, the administrative agency empowered
to administer the Pennsylvania Sewage Facilities Act, the Act of January 24,
1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 g;lggg. (the Sewage
Facilities Act), the Clean Streams Law, the Act of June 22, 1937, P.L. 1987,
as amended, 35 P.S. §691.1 et seq., and the regulations promulgated thereunder.

3. Permittee is Horsham Township, a township of the second class in
Montgomery County.

4. On October 24, 1986, the Department approved a revisipn to the
Official Sewage Facilities Plan of Horsham Township which authorized the
re]oéation of the Park Creek Sewage Treatment Plant on Keith Valley Road
(Notice of Appeal).

5. The Park‘Creek Sewage Treatment Plant has a proposed capacity of
0.5 million gallons per day (MGD) (N.T. 123, 193-196; Ex. S-8).4

6. The Park Creek Sewage Treatment Plant would be located on a
10-acre parcel in an area north of the intersection of Keith Valley and

% Exhibits introduced by the Appellants will be denoted as "Ex. A___." while
stipulated exhibits will be denoted as "Ex. S___."
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Governor Roads in Horsham Township, approximately 400 feet from Governor Road
and 850 feet from Keith Valley Road (Ex. $-8). |

7. The pump station would be located along Park Creek on the
northern side of Keith Valley Road, approximately 400 feet from its
intersection with Governor Road (Ex. S-8).

8. The Park Creek Sewage Treatment Plant will serve an area in
Horshém Township known as Area D (N.T. 166; Ex. S-1, S-8).

9. The Park Creek Sewage Treatment Plant was originally proposed to
be located on a tract of land on Keith Valley Road owned by Horsham Township;
the tract was one and one-half miles downstream from the discharge of the
Wichard Sewage Treatment Plant into Park Creek and one-half mile upstream of
the new location of the plant along Park Creek (Ex. S-8).

10. The relocation of the Park Creek Sewage Treatment Plant was
necessitated by the United States' acquisition of the tract on which the plant
was originally proposedvto be located (Ex. S-1).

11. Glen Stinson, the Department's Regional Sewage Facilities
Consultant, who is responsible for the implementation of the Sewage Facilities
Act planning program in the eight county area of Southeastern Pennsylvania,
reviewed Horsham Township's plan revision (N.T. 175-181).

12. During the course of his review, Mr. Stinson considered letters
from the MCPC and Friends of Graeme Park; the FEIS, including the portions
attached to the Air Installation Compatible Use Zone (AICUZ) study; and the
so-called Ambler Alternative, which was contained in the FEIS (N.T. 175-181).

13. By letters dated May 22 and August 26, 1986, the MCPC
recommended to the Department that it approve the relocation of the Park Creek

Sewage Treatment Plant (Ex. S-1 and S-2).
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14. As a policy, the MCPC prefers centralized solutions for sewage
problems, but it reluctantly accepted the Park Creek Sewage Treatment Plant
relocation because of on-lot sewage disposal problems in the area to be.served
by the plant (N.T. 165, 170). '

15. The MCPC was concerned with safety hazards from aircraft at the
Willow Grove Naval Air Station (N.T. 165).

.16. Various aircraft, including helicopters, fixed wing aircraft,
jet and propeller aircraft, and a fighter squadron fly to and from the Willow
Grove Naval Air Station (N.T. 39-41).

17. An AICUZ study of the Willow Grove Naval Air Station was
conducted by the Department of the Navy to provide guidelines for'uses.
compatible with the operation of the facility (Ex. S-5).

18. The "clear zone" is at the approach end of én active duty runway
and is the highest crash hazard érea; statistically, most crashes occur in the
‘c]ear zone (N.T. 43).

19. An "accident potential zone" is less of a hazard than a clear
zone, but there is a high probability of accidents; an Accident Potential
I-Zone has more potential for a crash than an Accident Potential II-Zone (N.T.
43),

20. Utilities and low labor intensive uses are considered normally
acceptable land uses for an Accident Potential I-Zone (S-5).

21. The proposed site for the Park Creek Sewage Treatment Plant is
away from the direct approach to the runways at the Willow Grove Naval Air
Station, but within the Accident Potential I-Zone (N.T. 53).

22. From 1960 to 1977, there have been two crashes in the clear

zone, two crashes in the Accident Potential I-Zone, one crash in the Accident
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Potential II-Zone, and two crashes outside eithef the clear zone or the
accident potential zones (N.T. 46447, 54).

23. No crashes occurred from 1960-1977 in the area of the proposed
relocation of the Park Creek Sewage Treatment Plant (Ex. S-5). |

24. The U.S. Navy has no objections to the relocation of the Park
Creek Sewage Treatment Plant (N.T. 48).

25. The proposed Park Creek éewage Treatment Plant is approximately
1/2 mile west of Graeme Park (N.T. 68).

26. Graeme Park, on which Keith House is located, is a historic site
owned and operated by the Penhsy]vania Historical and Museum Commission
(Commission) (N.T. 60).

27. The Commission was aware of the proposevaark Creek Sewage
Treatment Plant in December, 1985, but did not express any concern about the
Park Creek proposal until September 29, 1987 (N.T. 69, Ex. A-1).

28. The Commission did not undertake any documentary or field
research on the Park Creek proposal (N.T. 70).

29. Graeme Park is remarkable for its preservation of the rural
landscape (N.T. 61-62).

30. Keith House, a mid-18th century example of Georgian
architecture, was built by colonial Governor Keith and is one of the notable
buildings in the Philadelphia suburbs (N.T. 60-62, 221).

31. Park Creek is somewhat removed from Keith House (N.T. 62).

32. Because of its topographic and physiographic characteristics,
Graeme Park has a high potential to yield archeological resources (N.T. 76-77).

33. Prehistoric artifacts in low concentrations were found during

minor testing on the Graeme Park site (N.T. 87).
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34. There is no particular reason that Graeme Park would be of
archeological significance, other than that it is generally likely to be an
archeological site (N.T. 94).

35. Most of the time, one to three people will be present to operate
the plant (N.T. 126).

36. Mechanisms exist to control odors from sewage treatment plants
(N.T. 208).

37. AGiven current sewage treatment technology, there is no basis for
any expectation that odors will emanate from the Park Creek Sewage Treatment
Plant (N.T. 75). |

38. The approximate height of the Park Creek Sewage Treatment Plant
will be 10 feet, although a denitrification unit could be as high as 30 feet |
(N.T. 126).

39. Treés in the.area of Graéme Park are approximately 50 feet in
height (N.T. 86). |

40. When leaves are on the trees, it will be difficult to see the
sewage treatment plant from Graeme Park (N.T. 71-72).

41. Assuming that the buildings at the Park Creek Sewage Treatment
Plant will be 15-20 feet high, with a possible 30 feet stack, the sewage
treatment plant will not be visible or audible from Graeme Park and will not
have any significant impact on facilities at Graeme Park (N.T. 227).

42. The FEIS prepared by U.S. E.P.A. in May, 1980, explored various
alternatives for providing public sewer services to areas of Warrington,
Warminster, and Horsham Townships, including the area to be serviced by the

proposed Park Creek Sewage Treatment Plant (Ex. S-3).
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43. Alternatives 2 and 3, which proposed the conveyance of sewage to
a regional treatment‘p1ant at Amb]ef, were the preferred aTternatives (Ex.
5-3). :

44, The Ambler sewage treatment plant has a rated capacity of 6.5
MGD (N.T. 201). | | |

45. The average flow to the Ambler plant at the time of the hearing
on the merits was 3.8 to 3.9 MGD; the projected flows for 1991 were 4.1 to 4.2
MGD (N.T. 202).

46. Assuming that capacity is not committed to other developers or
municipalities, the Amb]er plant has ample capacity to treat the 500,000
gallons per day of f]ow which will be accommodated by the proposed Park Creek
Sewage Treatment Plant (N.T. 172-173, 201-202).

47. While the FEIS contains an alternative (Alternative 5) for the
location of a treatment plant on Park Creek, it is not the same location as
that in the proposed plan revision (Ex. S-3).

48. Although the Ambler plant has ample capacity to serve this area
of Horsham Township, it would be more expensive to convey the Sewage to the
Ambler plant (N.T. 181).

49. The Department considered both existing and projected sewage
disposal needs in its review of the plan revision (N.T. 192).

DISCUSSION

Our scope of review is limited to a determination of whether or not
the Department's approval of the revision to the Horsham Township Official
Plan was an abuse of discretion or an arbitrary exercise of power. MWarren

Sand & Gravel Co., Inc. v. Commonwealth, Department of Environmental

Resources, 20 Pa. Cmwith. 186, 341 A.2d 556 (1975). Under 25 Pa. Code
§21.101(c)(3), Appellants have the burden to prove by a preponderance of the
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evidence that the Department abused its discretion, Maxwell Swartwood et al.

v. DER et al, 1979 EHB 248. We conclude that they have failed to meet this

burden.

Appellants argue that the Department's approval of the plan revision
violated §5 of the Sewage Facilities Act and 25 Pa. Code §§71.16 and 91.31
because it was inconsistent with the recommendations of the MCPC and the FEIS.
We will first address §5 of the Sewage Facilities Act and its implementing

regulations.

The regulations implementing the Sewage Facilities Act at 25 Pa. Code

§71.16(e)° provide that:

. _ In approving or disapproving an official plan or
%y . revision, the Department will consider the following:

* * * * *

(2) the comments, if any, of the appropriate area-
wide planning agency and the county or joint county
Department of Health,

(3) whether the plan or revision is consistent with
a comprehensive program of water quality management in
the watersheds as a whole, as set forth in §91.31 of
Chapter 91 of this title,

* * * * *

The determination of whether a plan revision "is consistent with a comprehensive
program of water quality management in the watershed as a whole" is governed
by 25 Pa. Code §91.31(b), which states:

(b) The determination of whether a project is included
in and conforms to a comprehensive program of water quality
management and pollution control shall be based on the
following standards:

5 This regulation was repealed with the adoption of comprehensive sewage
facilities planning regulations at 19 Pa. B. 2429 (June 10, 1989). The new
regulations, which became effective on the date of publication, do not affect
the Board's determination in this appeal.
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(1) Appropriate comprehensive water quality
management plans approved by the Department.

(2) Official Plans for Sewage Systems which are
required by Chapter 71 (relating to administration of Sewage
Facilities Act).

(3) In cases where a comprehensive program of water
quality management and pollution control is inadequate or
nonexistent and a project is necessary to abate existing
pollution or health hazards, the best mix of all the
following:

(i) Expeditious action to abate pollution and
health hazards. :

(i1) Consistency with long-range development.

(iii) Economy should be considered in the
evaluation of alternatives and in justifying proposals.

(c) In making determinations under the provisions of
subsection (b)(3), the Department will consider available and
relevant information including, but not limited to,
applicable studies and plans prepared by the following:

(1) |
(2) The Department.
)

(3

The applicant.

Federal agencies
(4) Approved planning agencies.

(5) Political subdivisions.

See Township of Heidelberg et al. v. DER et al., 1977 EHB 266.

We have previously held in Township of Heidelberg, 1977 EHB at 273,

that the Department must exercise independent judgment in reviewing plan

revisions,

While the Department is not required to follow the recommendations

of municipal planning agencies under 25 Pa. Code §71.16(e)(2), it is obligated

to carefu]]y.COnsider their comments. And, in evaluating whether a plan

revision is consistent with a comprehensive program of water quality

938



management under 25 Pa. Code §91.31, the existing official plan and the

general policies reflected in it must be examined. Township of Heidelberg,

1977 EHB at 278.

Given the manner in which the parties have framed this matter, a
discussion of whether the Department complied with 25 Pa. Code §71.16(e)(2) is
necessarily intertwfned with a discussion of whether it satisfied the
requirements of 25 Pa. Code §§71.16(e)(3) and 91.31(b). This is so because
the comments of the MCPC in large part related to comprehensive water quality
management concerns. Unfortunately, our task in evaluating these issues was
complicated by the failure of the parties to introduce as evidence either the
existing Horsham Township official plan or the plan revision submittal
approved by the Department.

The MCPC reluctantly accepted the Park Creek Sewage Treatment Plant
relocation, primarily because Area D of Horsham Township was environmentally
sensitive, and it generally favored centralized solutions to sewage disposal
problems, such as the Ambler regional plant (N.T. 165-166, 170-172). However,
the MCPC also was aware that there were existing problems with on-lot sewage
disposal system malfunctioning in Area D and that the cost of collection and
conveyance of sewage in Area D to Ambler, assuming that the capacity was
available to Horsham Township and not committed elsewhere, was more expensive
than the construction of the Park Creek Sewage Treatment Plant (N.T. 181).

Appellants placed much emphasis on the centralized collection and
treatment alternatives in the FEIS prepared by the E.P.A. for the Warrington-
Warminster-Horsham Township area. However, that study was prepared six years
before the Department's approval of the plan revision and evaluated various
collection, treatment, and disposal alternatives in the context of

requirements for wastewater treatment funding'under the Clean Water Act, 33
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U.S.C. §1251 et _seq. It was not established by the Appellants whether the
assumptions of the FEIS were stiT] valid, given the passage of time and
inevitably changing circumstances.Wifhout any evidence regarding the FEIS'
present viability, we cannot place much credence in it. And without any
concrete evidence as to capacity commitments at the Ambler plant, we cannot
hold that flow from Area D should be conveyed to Ambler for treatment. Thus,
we must conclude that the Department did not abuse its discretion under 25 Pa.
Code §§71.16(e) and 91.31(b).

Appellants also contend that the Department's approval of the plan
revision was arbitrary and capricious because the plant will be located in a
crash hazard area for planes flying in and out of the Willow Grove Naval Air
Station. Francis L. Lagan, a retired naval pilot, testified regarding the
location of the proposed plant in relation to the Willow Grove Naval Air
Station and the potential for crashes in various zones. The site of the Park
Creek Sewage Treatment Plant is in an Accident Potential Zone-I, and the crash
history for the Naval Air Station from 1960-1977 does not reveal a
significant crash hazard danger in the area (Ex. S-5). The AICUZ study
performed by the Navy indicates that the sewage treatment plant is a
compatible land use for such a zone (Ex. S-5). Furthermore, the Navy has no
objection to the Tocation (N. T. 48). Based on the testimony presented, we
cannot find that the approved plant site presents any significant danger due
to crash hazard potential.

Appellants alleged that the Department's approval of the plan
revision was in violation of §13 of the Historic Preservation Act, 71 P.S.
§1O47.1(n).6 Specifically, Appellants argue that because the statute

6 The relevant language is now set forth at §508(4) of the Historic
Preservation Act, 37 Pa. C.S.A. §508(4).
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required state agencies to institute procedures and policies to assure that
their programs and regulations contributed to the preservation and enhancement
of historic resourcés and because the Department did not adopt regulations
addressing preser?ation and enhancement of historic resources, the
Department's approval of the plan revision was invalid.

While we agree with Appellants that the Department has not adopted
any regulations relating to the issue of historic preservation, there is no
evidence that the Department has not adopted any policies or implemented any
procedures to address the protection of historic resources. Appellants have

the burden to produce such evidence, and, having failed to do so, we must

presume the regularity of the Department's actions, Anthony J. Agosta et al.

v. DER and the City of Easton, 1977 EHB 88, 91. Even if such evidence were

produced, we can find no support for invalidating a Department action for this
reason alone. Any failure of the Department in this regard was cured by Mr.
Stinson's consideration of comments relating to the impact of the plan
reviéion on historic resources which were proffered by the Friends of Graeme
park (N.T. 175-181). |

Our consideration of the evidence leads us to the conclusion that
the proposed relocation of the Park Creek Sewage Treatment Plant will not
adverSely affect Graeme Park or archeological resources in the area. Ms.
Donna Williams of the Pennsylvania Historical and Museum Commission testified
about the historic nature of Graeme Park and its location in relation to Park
Creek and the proposed treatment plant. She testified that the area of the
proposed plant is afcheo]ogica]]y sensitive, that she was concerned with

possible offensive odors, and that there would be a noticeable difference in
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the environment of Graeme Park from the treatment plant (N.T. 71-73).
However, Ms. Williams also testified that with the leaves on the trees, it
would probably be difficult to see the plant itself from Grdeme Park (N.T. 75).
She estimated the height of the trees between Graeme Park and the piant as 50
feet, but she was unsuré of the estimated height of the proposed plant (N.T.
86). Ms. Williams opined that there was no particular reasdn to think_the
site of the proposed treatment plant would be of historic significance, except
that it is generally likely to contain archeological artifacts (N.T. 94).7

On the other hand, Horsham Township presented the testimony of Dr.
George Thomas, professor of historic preservation at the University of
Pennsylvania, and president of a restoration historié preservation planning
firm (N.T. 215). After an examination of Graeme Park and the Keith House, Dr.
Thomas determined that the sewage treatment plant would not be visible or
audible at Graeme Park and would have no significant impact on Graeme Park
(N.T. 227). Dr. Thomas reached this conclusion on the assumptions that the

8 that no offensive odors would be

plant would be 15 to 20 feet in height,
present, and that there is potential for archeological sites along the creek
(N.T. 228-229, 236). He also assumed the pump station would not be tall and
would only have a modest impact (N.T. 234). We must afford greater weight to
Dr. Thomas's testimony regarding the impact of the proposed plant on Graeme
Park because Ms. Williams' testimony establishes her relative unfamiliarity
with the site and surrounding area.

7 Appellants attempted to introduce alleged archeological artifacts into
evidence during the course of the testimony of Mrs. Steele and Mr. Moyer.
Neither had any formal education or training in archeology, and neither could

attribute any age to the artifacts.

8 Dr. Thomas testified that his conclusion would be the same even if a
30-foot denitrification tower were added to the plant (N.T. 227).
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Finally, Appellants allege that the relocation of the Park Creek
Sewage Treatment plant would result in an additional point source discharge
into Park Creek,g a small stream with insufficient dilution capacity. Since
Appellants presented no evidence to substantiate this claim, we cannot
conclude that the Department committed an abuse of discretion in this respecf.
In any event, the issue of the quality of the discharge from the plant and its
impact oﬁ Park Creek is more appropriately addressed in the course of the
Department's consideration of the application for a National Pollutant
Discharge Elimination System permit to discharge in accordance with §202 of
the Clean Streams Law and 25 Pa. Code §92.1 et seq.
| Since Appe]]ants’have'not proven by a preponderance of the evidence
that the Department committed an