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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2003.

The Environmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Ehvironmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929, P.L. 177.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board
from three to five Members, the jurisdiction of the Board remains

unchanged.
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PROTECTION

v. : EHB Docket No. 2003-004-CP-C
RICHARD C. ANGINO, ESQUIRE, KING  : Issued: May 13, 2003

DRIVE CORPORATION, and SEBASTIANI
BROTHERS

OPINION AND ORDER GRANTING
A MOTION TO DISQUALIFY COUNSEL

By: Michelle A. Coleman, Administrative Law Judge
Synopsis:

The Department’s motion to disqualify Respondent Richard C. Angino as trial counsel
for Respéndents King Drive Corporation and Sebastiani Brothers is granted. Pennsylvania Rule
of Professional Conduct 3.7 prohibits Mr. Angino from acting as an advocate at the hearing for
the two corporate respondents. Rule 3.7 does not prohibit Mr. Angino from continuing to
represent the corporate defendants in pre- and post-hearing proceedings, nor from representing

himself throughout all stages of this appeal.

OPINION

This matter was commenced by the filing of a Complaint for Assessment of Civil Penalty
by the Department of Environmental Protection (DEP) against Richard C. Angino, Esquire, King

Dfive Corporation (KDC) and Sebastiani Brothers (Sebastiani) pursuant to Section 605 of the
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Clean Streams Law' and Board Rule 1021.71, 25 Pa. Code § 1021.71. DEP’s complaint requests
the Board to calculate and assess a civil penalty for violations of the Clean Streams Law and
implementing regulations allegedly committed in connection with earth disturbance activities
conducted by Respondents. The law firm of Angino & Rovner, P.C., and specifically Richard C.
Angino, Esquire, entered their appearance as attorneys for all three Respondents by filing an
amended Answer to the Complaint on March 7, 2003.

Presently before me is a Motion to Disqualify Counsel, filed by DEP on March 24, 2003,
seeking to disqualify Mr. Angino from acting as an advocate at trial for KDC and Sebastiani.
DEP’s Motion does not seek to disqualify the law firm Angino & Rovner from acting as counsel
for Respondents, nor to disqualify Mr. Angino from representing himself throughout the
proceedings. The Motion is also limited to seeking Mr. Angino’s disqualification only from
acting as an advocate at the hearing for the two corporate defendants; there is no challenge to Mr.
Angino acting as counsel to the other Respondents during pre- and post-hearing proceedings.

Respondents’ opposition to the Motion was due on April 8, 2003, see 25 Pa. Code §
1021.95(c) (responses to miscellaneous motions due within fifteen days of service unless
otherwise ordered). However, they did not file any response until April 22, 2003. The Board
may consider an untimely response as a failure to' respond and decline to consider an untimely
response when ruling on a'motion. See, e.g., Bgrwz'ck Township v. DEP, 1998 EHB 487, 489;
Duquesne Light Company, Inc. v. DEP, 1998 EHB 381, 383-84. Nevertheless, in this particular
exceptional case I will grant Mr. Angino’s request for leave to file a response out of time, and I

have considered Respondent’s opposition papers when deciding this motion.”

' Actof 1937,P.L. 1987, as amended, 35 P.S. § 691.605.

2 Appellants are cautioned, however, that failure to file and serve papers in a timely manner during the remainder of
this proceeding will be considered as a failure to respond.
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L Factual Background

KDC owns the Felicita Golf, Garden, Spa Resort—an approximately 650-acre resort
- located in Harrisburg, Pennsylvania (Felicita Resort). The Felicita Resort and an adjacent
property are part of a common plan of development or sale that involves five or more acres of
earth disturbance over the life of the project. Sebastiani is a contractor that performs earth
disturbance activities for KDC at the Felicita Resort.

Richard Angino is the President and the sole stockholder of KDC. Mr. Angino is also
listed as the owner and operator on NPDES Permits Nos. PAR 101201 and PAR 101141; these
permits relate to the conduct of certain earth disturbance activities at the Felicita Resort propeﬂy,
at least part of which activities are at issue in this appeal. Mr. Angino has direct responsibility
for the implementation of these NPDES Permits. He also controls and directs the activities of
KDC’s employees, and he contracts for and directs the earth disturbance activities performed by
Sebastiani for KDC.

DEP’s Complaint alleges that on various occasions between October 2001 and July 2002,
Respondents were conducting earth disturbance activities at the Felicita Resort which constituted
violations of the Clean Streams Law. DEP specifically alleges that Respondents: (1) conducted
certain activities without a required NPDES Permit for Stormwater Discharges Associated with
Construction Activities; (2) conducted activities without a required erosion and sediment control
plan in place; and, (3) failed to install, implement and maintain the required Best Management
Practices necessary to minimize accelerated erosion and sedimentation. Respondents have denied
committing the alleged violations.

IL. Discussion
DEP argues that Mr. Angino’s representation of KDC and Sebastiani at the hearing

would violate Ruie 3.7 of the Pennsylvénia Rule of Professional Conduct (RPC), and should
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therefore be prohibited by the Board. RPC 3.7 states:

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be
a necessary witness except where: (1) the testimony relates to an uncontested
issue; (2) the testimony relates to the nature and value of legal services rendered
in the case; or (3) disqualification of the lawyer would work substantial hardship
on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the

lawyer’s firm is likely to be called as a witness unless precluded from doing so by

Rule 1.7 or Rule 1.9.
RPC 3.7. DEP asserts that Mr. Angino will be a necessary witness at the hearing of this appeal
and that none of the exceptions provided for in RPC 3.7(a) are applicable.

Noting that Pennsylvania courts have enforced the RPC when they are implicated in a
particular case, Judge Labuskes concluded in DEP v. Whitemarsh Disposal Corporation, Inc.,

1999 EHB 588, that:

the Board has the authority to disqualify counsel in a particular case, not for
purposes of imposing discipline or even necessarily for purposes of protecting the
interests of a represented party, but rather, for purposes of protecting the interests
of the opposing party and ensuring the orderly and just conduct and disposition of
proceedings that are before it.

Id. at 590. See Estate of Pedrick, 505 Pa. 530, 542 (1984) (court has the power to regulate the
conduct of attorneys practicing before it and counsel can be disqualified for violations of the
RPC where disqualification is necessary to ensure the parties “receive the fair trial which due
process requires”); McCarthy v. SEPTA, 772 A.2d 987, 991 (Pa. Super. 2001) (same).’ The

parties do not dispute the Board’s authority to apply RPC 3.7 through disqualification of counsel

? The comment to RPC 3.7 provides in part:

The opposing party has proper objection where the combination of roles may prejudice that party’s
rights in the litigation. A witness is required to testify on the basis of personal knowledge, while
an advocate is expected to explain and comment on evidence given by others. It may not be clear
whether a statement by an advocate-witness should be taken as proof or as an analysis of the
proof.

RPC 3.7 cmt. (1988)
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where necessary, and I consequently turn to the merits of DEP’s argument.

Pursuant to RPC 3.7, Mr. Angino should only be disqualified as an “advocate at a trial” if
he “is likely to be a necessary witness.” An attorney will be a necessary witness if his proposed
testimony is “material and unobtainable elsewhere.” Albert M. Greenfield & Co., Inc. v.
Alderman, 52 Pa. D. & C.4th 96, 115 (2001). See also Electronic Laboratory Supply Company,
Inc. v. Motorola, Inc., Civil Action No. 88-4494, 1990 U.S. Dist. LEXIS 8315, at *7 (E.D. Pa.
July 3, 1990) (awyer likely to be a necessary witness is one “who has crucial information in his
posseésion which must be divulged”).

DEP has satisfactorily demonstrated that Mr. Angino will be a necessary witness at the
hearing. Mr. Angino was responsible for implementation of the NPDES permits at issue, he
controlled and directed the KDC employees, and he contracted for and directed the earth
disturbance activities of Sebastiani at the Felicita Resort property. The earth disturbance
activities conducted at the Felicita Resort property by KDC employees and Sebastiani form the
core subject matter of this appeal. Mr. Angino’s testimony will consequently be necessary to
prove many of the allegations in the Complaint. Respondents have not contested the fact that
Mr. Angino will be a necessary witness at the hearing or that he will offer testimony on contested
issues, and I conclude that the prohibition of RPC 3.7 applies here. The question is whether Mr.
Angino’s disqualification is necessary to protect the interests of the opposing party and to ensure
the orderly and just disposition of the proceedings before us. Whitemarsh Disposal Cbrporation,
Inc., 1999 EHB at 590.

Generally, the “appearance of an attorney as both advocate and witness at trial is
considered highly indecent and unprofessional conduct to be avoided by counsel and to be

strongly discountenanced” by the courts. Commonwealth v. Gibsbh; 670 A.2d 680, 683 (Pa.
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Super. 1996). “Granting a motion to disqualify and removing the offending lawyer is the usual
remedy employed when a breach of ethics is made to appear.” Albert M. Greenfield & Co., Inc.,
52 Pa. D. & C.4th at 107. On the other hand, motions to disqualify are generally not favored
because disqualification deprives parties of their counsel of choice and such motions may be
motivated by tactical concerns. See, e.g., Slater v. Rimar, Inc., 462 Pa. 138, 149-50 (1975);
Greenfield & Co., Inc., 52 Pa. D. & C.4th at 107-08; see also Vanguard Savings and Loan
Association v. Barton M. Banks, No. 93-CV-4627, 1994 U.S. Dist. LEXIS 8697, at *3 (E.D. Pa.
June 28, 1994). 1 am persuaded that Mr. Angino should be prohibited under RPC 3.7 from
acting as an advocate at the hearing on behalf of the two corporate respondents on account of the
prejudice to DEP that would otherwise result.

Whether DEP is likely to suffer prejudice depends on the nature of the case, the
importance and probable tenor of the lawyer’s testimony,v and the probability that the lawyer’s
testimony will conflict with that of other witnesses. Whitemarsh Disposal, 1999 EHB at 591,
RPC 3.7 cmt. (1988). This action concerns a complaint for assessment of civil penalty which will
require proof of the underlying violations and the application of statutory penalty assessment
factors such as willfulness and the willingness of the respondents to cooperate with the agency in
resolvihg the alleged violations. Given the undisputed central role that Mr. Angino plays in the
affairs of KDC and the activities of Sebastiani at issue here, his testimony will be fundamental to
the presentation of DEP’s case. It will be difficult and unfair for DEP to cross-examine a witness
who is also an adversary counsel on matters of fact or other matters impeaching his credibility.
Moreover, there is a distinct possibility that Mr. Angino’s testimony will conflict with the
testimony of Sebastiani’s or KDC’s employees. Finally, DEP has provided undisputed evidence

that the tenor of Mr. Angino’s testimony may be emotionally charged, making it difficult to
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separate factual testimony from advocacy.

Disqualification of Mr. Angino from acting as hearing counsel for the two corporate
respondents will also assure a more orderly conduct of the hearing. One purpose of the advocate-
witness rule “is the protection of the legal process itself. . . . [T]he rule preserves the distinction
between advocacy and evidence, and maintains the integrity of the advocate’s role as an
independent and objective proponent of rational argument.” Golomb & Honik, P.C. v. 4jaj, 51
Pa. D. & C.4th 320, 325 (2001) (citation omitted). Although the complications arising from a
Jlawyer-witness in the jury trial context are not presented here, a significant amount of confusion
- over advocacy/testimony at the hearing will necessarily result from the current situation in which
Mr. Angino is representing all three respondents and plays a central role in the underlying facts
to be proven. This confusion, and its potentially detrimental impact on the conduct of the
hearing, can be avoided by requiring the two corporate respondents tol obtain their own counsel.
Disqualification in this limited manner will thus ensure that all parties “receive the fair trial
which due process requires.” Estate of Pedrick, 505 Pa. at 542.

Respondents argue that disqualifying Mr. Angino from acting as advocate for KDC and
Sebastiani at the hearing would cause substantial hardship to the corporate respondents. See
RPC 3.7(a)(3). However, they do not explain how that result would occur, or the nature of the
hardship that would allegedly be suffered. I c;n discern no substantial hardship that will result to
KDC and Sebastiani from disqualification of Mr. Angino as their hearing counsel. Mr. Angino is
not precluded by my decision from participating in all pre- and post-hearing procedures on
behalf of KDC and Sebastiani. See First Republic Bank v. Brand, 51 Pa. D. & C.4th 167, 190
(2001) (consensus in Pennsylvania is that an attorney-witness is still permitted to participate in

pretrial activity); see also Caplan v. Fellheimer, Eichen, Braverman & Kaskey, 876 F. Supp.
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710, 711 (E.D. Pa. 1995). Thus, Mr. Angino will still be able to apply his knowledge of the
events giving rise to this action for the benefit of all the respondents during pre-trial proceedings
and trial preparation. Moreover, RPC 3.7 specifically provides that a lawyer/witness’s law firm
is not vicariously disqualiﬁed along with an attorney unless either RPC 1.7 or RPC 1.9 is
violated, and DEP has not asserted any violation of RPC 1.7 or 1.9. See Davisair Inc. v. Butler
Air Inc., 40 Pa. D. & C.4th 403, 406 (1998) (RPC 3.7 “disqualifies only the lawyer who will
offer testimony on contested issues; other lawyers within the law firm may continue to represent
the client at trial”).* The other members of Mr. Angino’s law firm, Angino & Rovner, are not
prohibited from presenting the case at the hearing on behalf of KDC and Sebastiani. Mr. Angino
may select another member of his law firm as hearing counsel and continue to direct the
litigation on behalf of all the respondents. Finally, it is still early enough in the prosecution of
this action that KDC and Sebastiani should have no difficulty in obtaining other counsel for the
hearing.

Accordingly, I enter the following Order.

4 1 also note that Mr. Angino is not precluded from representing himself throughout this action. See Angino v.

Confederation Life Insurance Co., 37 Pa. D. & C.4th 38 (1997) (holding that “a party-attorney’s right to represent
himself must prevail over the policy considerations underpinning” RPC 3.7); Electronic Laboratory Supply
Company, Inc., 1990 U.S. Dist. LEXIS 8315, at *7 (“the attorney-witness rule is inapplicable to attorneys
representing themselves pro se”):
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
V. : EHB Docket No. 2003-004-CP-C
RICHARD C. ANGINO, ESQUIRE, KING
DRIVE CORPORATION, and SEBASTIANI
BROTHERS
ORDER
AND NOW, this 13th day of May, 2003, it is hereby ORDERED as follows:

1. The Department’s Motion to Disqualify Counsel is granted,

2. Richard C. Angino, Esquire is precluded from acting as advocate at the hearing on

behalf of King Drive Corporation (KDC) and Sebastiani Brothers, but he may continue to

represent KDC and Sebastiani Brothers during pre- and post-hearing procedures, and he may

continue to represent himself pro se throughout all stages of this action; and

3. The law firm of Angino & Rovner, P.C. shall not be disqualified from

representing KDC and Sebastiani Brothers at the hearing of this action.

ENVIRONMENTAL HEARING BOARD

MICHELLE A. COLEMAN
Administrative Law Judge

Member

Dated: May 13,2003

Service list on next page.
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EHB Docket No. 2003-004-CP-C

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
M. Dukes Pepper, Jr., Esquire
Southcentral Regional Office

For the Defendants:
Richard C. Angino, Esquire
ANGINO & ROVNER, P.C.
4053 North Front Street
Harrisburg, PA 17110

443



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL GARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
TJS MINING, INC.
‘ H
V. : EHB Docket No. 2002-136-L

(Consolidated with 2002-137-L)
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: May 22, 2003
PROTECTION :
OPINION AND ORDER ON

MOTION FOR SUMMARY JUDGMENT

By Bei'nard A. Labuskes, Jr., Administrativé Law Judge
Synopsis:

The Department issued two compliance orders to the operator of an underground coal
mine because the operator evacuated miners using battery-operated equipment during a
ventilation-fan stoppage. The Board denies the Department’s motion for summary judgment in
the opera_xor’s consolidated ‘appeals from those orders due to the existence of genuine issues of
material fact and genuine issues of mixed fact and law. |

OPINION

It would appear that certain facts in this matter are undisputed. TJS Mining, Inc. (“TJS”)
is a Pennsylvania corporation that owns and operates the Darmac #2 Mine (the “Mine”), an
underground bituminous coal mine located in Plumcreek Township, Armstrong County. The
Mine is ventilated by a single fan. On May 2, 2002, an interruption in electrical power caused
the fan to stop operating for more than fifteen minutes. (The exact duration of the stoppage is

not a matter of record.) Due to the fan stoppage, thirteen TJS employees working in the Mine
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were evacuated using battery-powered equipment known as “jeeps.” The Department
determined that the use of the jeeps for the evacuation violated Sections 221(d) and 279 of the
Pennsylvania Bituminous Coal Mine Act (“BCMA”), 52 P.S. §§ 701-221(d) and 701-279. It
issued compliance orders for those violations on May 14 and 21, 2002. This case constitutes
TIS’s consolidated appeals from those orders.
Section 221(d) of the BCMA reads in part as follows:

In case of accident to a ventilating fan or its machinery, or if the

fan stoppage is a planned interruption whereby the ventilation of

the mine is interrupted, the mine foreman shall order the power to

be disconnected from the affected portions and withdraw the men

immediately from the face areas....If the fan has been stopped for a

period of time in excess of fifieen minutes in a gassy mine, and

thirty minutes in a non-gassy mine, the mine foreman shall order

the men withdrawn from the mine. '
52 P.S. § 701-221(d). The Department’s application of Section 221(d) to the evacuation of the
Mine has raised several questions of fact and mixed questions of fact and law that are the subject
of legitimate dispute. For example, although the Department has classified the Mine as a “gassy
mine,”" TJS contends that “there is no evidence that methane collects in the Mine.” (Response
3.) Beyond the issue of the statutory labeling of the Mine, which could be material in and of
itself, the particulars of the hazard presented by methane accumulation in the Mine might prove
to be relevant to determining whether the Department’s interpretation of the BCMA under the
circumstances is reasonable.

In addition, the parties dispute whether the use of battery-operated equipment to effect an

b2

evacuation is inconsistent with the operator’s duty to “disconnect the power.” The parties also

! The term “gassy mine” is defined in Section 103 of the BCMA as “a bituminous coal mine where
methane has been ignited therein, or has been detected therein...containing methane in an amount of
twenty five one hundredths percent or more.” 52 P.S. § 701-103.
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appear to dispute whether the entire Mine was appropriately considered to be included in “the
portions” that were “affected” by the fan stoppage.

More generally, TJS points out that much of the Mine is 36 inches high. The distance
from the farthest working section to the surface in May 2002 was more than 7,500 feet. TJS
contends that, without the jeeps, the men would have needed to crawl on their hands and knees
over significant distances. (The Department notes that the workers could also have “squat
walked,” and that they are accustomed to such perambulation.) While the use of jeeps allowed
for an evacuation to be completed in 24 minutes, TJS asserts that .requi'ring even a healthy
employee to crawl out would have taken at least two and one-half hours. The miners’ self-rescue
devices allowed them to breathe in a contaminated atmosphere for one hour.

TIS further argues that the Department has interpreted the statute inconsistently by
permitting evacuation during fan stoppages at other mines using battery-operated equipment.
(The Department appears to concede this point, although it claims that the practice is not
* currently authorized at any Pennsylvania mine.) TJS argues that federal regulations allow for
mechanized evacuation in circumstances such as those that were presented here. Finally, TJS
notes that the equipment that it used was designed so that it would not cause fires or exf)losions.
For all of these reasons, TJS disputes that the Department has interpreted the BCMA reasonably
or in a way that is designed to maximize the health and safety of miners.

As our'Supreme Court recently reafﬁrmed, albeit in a different context, an inquiry into
the question of whether something is ‘“reasonable” is “essentially a factual inquiry.”
Machipongo Land and Coal Co. v. Commonwealth, DEP, 799 A.2d 751, 773 (Pa. 2002). But see
Starr v. DEP, EHB Docket NQ. 2002-049-C, slip op. at 16 (May 5, 2003) (appellants’ arguments

insufficient to create an issue of material fact regarding reasonableness). We have no hesitation
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here in concluding that there are genuine and important disputes in this matter regarding the
reasonableness of the Department’s actions that should be resolved by the full Board following a
hearing on the merits.

There are similar legitimate disputes of fact or of mixed fact and law relating to the
Department’s interpretation and application of Section 279 of the BCMA. That section provides
as follows:

It shall be the duty of the operator...to comply with and to see that

others comply with the provisions of this act. Reasonable rules

and regulations of an operator for the protection of employees and

preservation of property that are in harmony with the provisions of

this act and other applicable laws shall be complied with.
52 P.S. § 701-279. The Department’s case is that the Mine has an approved fan-stoppage plan,
that plan constitutes a “reasonable rule and regulation of the operator,” that the plan is in
harmony with the BCMA, and that the plan prohibited the use of the jeeps in the evacuation.
TJS disputes each of these components. Among other things, it points to facts that raise
questions regarding whether the Mine has an extant plan, and if it does, the meaning of the plan.
It more generally argues that Section 279 does not apply in the situation presented here. In light
of these disputes, we are not in a position to conclude that the Department is entitled to judgment

in its favor as a matter of law.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

TJS MINING, INC.
v.

COMMONWEALTH OF PENNSYLVANIA, EHB Docket No. 2002-136-L

DEPARTMENT OF ENVIRONMENTAL : (Consolidated with 2002-137-L)
PROTECTION :
ORDER

AND NOW, this 22™ day of May, 2003, the Department’s motion for summary judgment
is DENIED.

ENVIRONMENTAL HEARING BOARD

DATED: May 22,2003

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Gail A. Myers, Esquire
Southwest Regional Counsel

" For Appellant:
Joseph A. Yuhas, Esquire
P.O. Box 1025
Northern Cambria, PA 15714

448



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING )
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

SOUTHWEST DELAWARE COUNTY
MUNICIPAL AUTHORITY & ASTON
TOWNSHIP

V. : EHB Docket No. 2002-255-L
COMMONWEALTH OF PENNSYLVANIA, .
DEPARTMENT OF ENVIRONMENTAL : Issued: June 2, 2003
PROTECTION, and BETHEL TOWNSHIP

and UPPER CHICHESTER TOWNSHIP,
Permittees

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT
By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

A motion for partial summary judgment in a sewage facilities planning case is denied
where the respondents have produced sufficient evidence to make out a prima facie case and
there are otherwise genuine issues of disputed fact on the points in question.

OPINION

This appeal concerns the Department of Environmental Protection’s (the “Department’s”)
approval of a sewage facilities planning decision made by Bethel Township and Upper
Chichester Township to allow for the diversion of significant flows that had been going to the
Southwest Delaware County Municipal Authority’s (“Southwest’s”) treatment plant in Aston
Township té a treatment plant operated by the Delaware County Regional Authorty

(“DELCORA”). Southwest and Aston Township filed the appeal, claiming for a variety of
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reasons that the Department should not have approved the decision. In lieu of a hearing on
Southwest’s petition for supersedeas, the parties have agreed to expedited resolution on the
merits. The Appellees have filed a motion asking us to issue partial summary judgment in their
favor on three of the objections set forth in the Appellants’ amended notice of appeal.! The
matter has now been fully briefed. We deny the motion.

The Appellants complain in their amended notice of appeal that the Department “failed to
consider the short-term and long-term economic impact on Appellants resulting from the Act 537
Plan Update approval.” The Appellees ask us to assume for current purposes that the economic
impéct suffered by the Appellants has some relevance, but they argue that the Appellants have
failed to establish a prima facie case that the Appellants have suffered any adverse economic
impact.

We do not know whether the Departmeﬁt had any obligation to consider an “economic
impact” on the Appellants. But accepting the Appellees’ invitation to assume arguendo that the
Department had such an obligation, we view fhe Appellees’ limited argument that there is
insufficient proof of any adverse economic impaét to border on the frivolous. Among other
things, the Appellants have pointed to evidence that the Department’s decision has resulted in a
significant reduction in Southwest’s annual revenues. The loss represents a significant
percentage of Southwest’s annual sewer rental revenue. The Appellees do not appear to deny
that there has been no concomitant reduction in treatment costs. This evidence is sufficient to
establish a prima facie case of an adverse “economic impact.”® The scope, and perhaps more

fundamentally, the legal significance of the economic impact, remain to be seen.

! The standards that apply to the review of a motion for summary judgment are set forth at Pa.R.C.P. 1035.1-1035.5.
2 On this and the procedural point discussed below, there is ample record evidence to defeat the Appellants’ motion
without considering the materials that are the subject of the Appellants’ motion to strike. Accordingly, that motion
is denied as moot. :
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Secondly, the Appellees ask us to grant summary judgment with respect to “all issues
regarding infiltration and inflow.” The Appellees are referring to the Appellants’ contention that
the Department erred by failing to consider the potential environmental impacts that could result
from allowing the planning entities to avoid inflow and infiltration remediation. The Appellees
question the factual recorci in support of this objection and the Appellants’ standing to raise it.

The way the Appellants tell it, at the acknowledged risk of some oversimplification, the
planning entities were faced with a choice of dealing expeditiously with an inflow and
infiltration problem or rerouting flow to DELCORA. They chose the latter course and the
Department approved that choice. In the process, the salutary goal of avoiding unnecessary
sewerage of inflow/infiltration was effectively saéﬁﬁced or at least delayed. Whether this theory
will ultimately hold water remains to be seen. For our immediate purposes only, we agree with
the Appellants that there is sufficient record evidence to survive the Appellees’ motion for partial
summary judgment. Furthermore, the Appellants have presented sufficient evidence to explain
how they were directly harmed by the Department’s decision to allow the Appellees to
ﬁurportedly back out of their alleged commitment and responsibility to address the
inflow/infiltration problem. Had the Department insisted upon such remediation, Southwest
assertedly might not have lost the contributing flow and, therefore, its revenue. Therefore, the
Appellants undoubtedly must survive the Appeilees’ standing challenge at this point in the
litigation as well.

Finally, the Appellants’ Amended Notice of Appeal states as follows:

Approval of the Act 537 Plan Update submitted by Bethel
Township and Upper Chichester Township by the Pennsylvania .
Department of Environmental Protection (“Department”) violates

the Sewage Facilities Act, the Clean Streams Law, and Article I,
Section 27 of the Pennsylvania Constitution, and is unreasonable,
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unlawful, arbitrary, capricious, and an abuse of discretion for the
reasons, inter alia, set forth below:

* % %k ok %k

The Department failed to comply with procedural
requirements by failing to conduct a hearing or responding
in writing to the public comments submitted to it in
response to the proposed Act 537 Plan Update (emphasis
added).

The third basis for the Appellees’ motion for partial summary judgment is that there are
no such “procedural requirements.” The Appellants essentially concede in response that there is
no statutory or regulatory provision that expressly required the Department to conduct a
“hearing” or respond in writing to public comments. Although the Department did not violate
any specific statutory or regulatory provision, the Appellees argue that it nevertheless was
unreasonable and inappropriate not to hold a hearing or respond to comments under the
circumstances presented here. The circumstances required a hearing and written comments, the
Appellees continue, because the Departmenf other:wise lacked sufficient information to make an
informed decision, and because of the gravity and wide-ranging impact of its action.

Given the absence of express statutory or regulatory procedural requirements, the
Appellants’ argument might very well be some;ching of a stretch. Nevertheless, we are not
prepared to hold at this juncture and as a matter 6f law that it is never under any circumstances
appropriate or necessary for the Department io hold a public meeting or respond to public
comments in the course of reviewing a planning decision. The Department is required to give a
planning decision its full and informed consideraﬁon, and it is not entirely inconceivable that a

greater public dialogue than that which occurred here at the Departmental review stage may be

necessary or appropriate in some situations. Whether such a situation was presented here and, if
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so, what difference it would have made or should now make are questions that are beyond the
scope of this opinion and order.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SOUTHWEST DELAWARE COUNTY
MUNICIPAL AUTHORITY & ASTON
TOWNSHIP
V. : EHB Docket No. 2002-255-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION, and BETHEL TOWNSHIP
and UPPER CHICHESTER TOWNSHIP,
Permittees
ORDER
AND NOW, this 2™ day of June, 2003, the Appellees’ motions for partial summary

judgment and to strike are denied.

ENVIRONMENTAL HEARING BOARD

BERNARD A. CABUSKES] JR.
Administrative Law Judg
Member

DATED: June 2, 2003

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Martha Blasberg, Esquire
Adam N. Bram, Esquire
Southeast Regional Counsel
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For Appellants: :
Hershel J. Richman, Esquire
John M. Ix, Esquire

DECHERT PRICE & RHOADS
4000 Bell Atlantic Tower

1717 Arch Street

Philadelphia, PA 19103-2793

For Permittee, Upper Chichester Township:

Reena Parambath, Esquire
RAWLE & HENDERSON, LLP
The Widener Building

, One South Penn Square

Philadelphia, PA 19107

and
Christine Fizzano Cannon, Esquire
RAWLE & HENDERSON, LLP
30 West Third Street
Media, PA 19063

For Permittee, Bethel Township: -
- Gerard W. Dunn, Esquire

211-213 North Olive Street
P.O. Box 1091
Media, PA 19063-0891
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING WILLIAM T. PHILLIPY
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 _JHLLIAM T PHILLIPY
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457

B & W DISPOSAL, INC.
V. : EHB Docket No. 2002-052-K
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: June 4, 2003
PROTECTION :

ADJUDICATION

By: Michael L. Krancer, Administrative Law Judge, Chairman
Synopsis:

The Board dismisses an appeal from a civil penalty assessment totaling $6,000 for four
separate violations of the Solid Waste Management Act, 35 P.S. § 6018.101 ef seq. or the
Municipal Waste Planning, Recycling and Waste Reduction Act, 53 P.S. § 4000.1010 e seq.
committed by Appellant, a waste hauling company. Appellant admitted the violations occurred
and that the Department was authorized to assess the civil penalty. DEP did err, in part, by
applying a state-wide across the board minimum penalty assessment established for application
to violations occurring during Operation Clean Sweep which had been established without
reference to the specific circumstances of Appellant’s violations. The statutes require that in
determining the amount of a penalty assessment the statutory factors be considered and applied
to each case individually. However, the Board concludes, upon its review of the circumstances of
the violations with reference to the statutory factors to be considered in assessing penalty
amounts that the amount assessed, $1,500 per violation, was reasonable and supported by the

evidence.
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BACKGROUND

This is an appeal of a civil penalty assessed by the Department of Environmental
Protection (DEP) against B & W Disposal, Inc. (B & W) for violations of the Solid Waste
Management Act (SWMA),' the Municipal Waste Planning, Recycling and Waste Reduction Act
(Act 101),? or their implementing regulations. The penalty was levied by DEP for five violations
committed by B & W during Operation Clean Sweep—a highly-publicized systematic inspection
operation in which DEP, in conjunction with the State Police and the Department of
Transportation, conducted inspections of trash-hauling vehicles at landfills throughout
Pennsylvania during the course of a week in May 2001. DEP assessed a penalty of $1,500 per
violation, for a total penalty of $7,500. While this appeal was pending DEP withdrew one
violation and the associated penalty; the hearing consequently addressed four violations and a
total penalty amount of $6,000. Appellant having admitted to committing the violations and
conceded DEP’s statutory authority to assess the civil penalty, the hearing focused on whether
DEP properly applied the statutory criteria and whether the penalty amount was reasonable and
appropriate for the circumstances.’

Judge Michael L. Krancer presided over a hearing on the merits conducted on November
18, 2002. Filing of post-hearing briefs was completed on March 14, 2002, and the matter is now
ripe for adjudication. The record consists of a 240-page hearing transcript, seventeen exhibits,
and a joint stipulation. After a careful review of the record, the Board makes the following

findings of fact.

" Act of July 7, 1980, P.L. 380, as amended, 35 P.S. § 6018.101 et seq.

2 Act of July 28, 1988, P.L. 556, No. 101, as amended, 53 P.S. § 4000.101 et seq.

> We have issued one prior opinion in this matter denying DEP’s Motion in Limine seeking to exclude

certain evidence from being presented at the hearing. B & W Disposal, Inc. v. DEP, 2002 EHB 946.
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FINDINGS OF FACT

1. DEP is the agency with the authority and duty to administer and enforce the
SWMA, 35 P.S. § 6018.101 et seq., Act 101, 53 P.S. § 4000.101 et seq., and the regulations
promulgated pursuant to those statutes. (Joint Stipulation (Jt. Stip.) at § 1).

2. Appellant B & W Disposal, Inc. is a Pennsylvania corporation with a mailing
address of P.O. Box 190, Dewart, PA 17730. B & W provides refuse and garbage collection
services and among other things transports municipal waste for disposal at the Lycoming County
Landfill, Brady Township, Lycoming County, Pennsylvania. Appellant’s operations are limited
almost entirely to DEP’s Northcentral Region. (Jt. Stip. at 9 2, 3, 5).

3. B & W has been in operation for about 40 years, and the company is the second
largest waste hauler in Lycoming County. During the relevant period, B & W had eighteen
trucks in operation, employed eighteen drivers, and owned approximately 500 waste-hauling
containers. (Hearing Transcript (Tr.),'at pages 198-99, 201-04).

A The B & W Violations During Operation Clean Sweep

4, During the period from May 21-29, 2001, DEP implemented a systematic trash-
hauling vehicle inspection program dubbed “Operation Clean Sweep” in which DEP, in
conjunction with the Pennsylvania State Police and Pennsylvania Department of Transportation,
conducted inspections of trash-hauling vehicles at landfills and transfer stations throughout
Pennsylvania. (Jt. Stip. Y4, 10).

5. Operation Clean Sweep was the largest vehicle inspection program of its kind.
Unlike regional TrashNet operations previously conducted by DEP (which typically involve
inspections at only a few facilities), Operation Clean Sweep was a statewide initiative in which
DEP staff performed vehicle inspections at virtually every waste disposal or processing facility

in Pennsylvania. (Tr. 25-26, 77-78, 122-25; Exhibit C-6).
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6. As part of Operation Clean Sweep, inspectors were instructed to inspect as many
vehicles as possible at each inspection site, and they were directed to issue a summary citation to
the vehicle driver for each violation discovéred. DEP also generally issued Notices of Violation
(NOV) to the vehicle owner for each violation detected by DEP inspectors during Operation
Clean Sweep. The operation ultimately resulted in more than 2,400 violations being cited across
the Commonwealth. (Tr. 55-56, 149-52; Exh. C-6; Exh. B&W-2).

7. During Operation Clean Sweep, four different trash-hauling vehicles owned by B
& W were cited with a total of five different violations of the SWMA, Act 101 or relevant
implementing regulations: one violation for not properly enclosing a load of municipal waste;
three for not having signs on the vehicles indicating the specific type of waste being hauled; and
one instance of waste being loaded higher than the solid sides of the vehicle. (Jt. Stip. Y 6).

8. Prior to hearing, DEP withdrew the citation for the alleged violation involving
failure to properly enclose a load of municipal waste, and reduced the overall penalty amount by
the $1,500 assessed for this specific violation. The parties stipulated that Appellant’s objections
to the civil penalty for the withdrawn citation were thereby rendered moot. (Jt. Stip. § 7-9).

9. The four violations at issue are as follows. On May 21, 2001, a vehicle owned by
B & W and driven by Daniel Fisher transported municipal waste to Lycoming County Landfill.
The vehicle did not have a sign on it indicating the type of waste being hauled, as required by
Section 1101(e) of Act 101, 53 P.S. § 4000.1101(e). (Jt. Stip J 11; Exh. C-4a; Exh. C-5a).

10.  On May 21, 2001, a vehicle owned by B & W and driven by Brian Berger (PA
license plate no. ZM23561) transported municipal waste to Lycoming County Landfill. The
vehicle did not have a sign on it indicating the type of waste being hauled, as required by 53 P.S.

§ 4000.1101(e). (Jt. Stip. § 14; Exh. C-4b; Exh. C-5b).
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11.  On May 22, 2001, a vehicle owned by B & W and driven by Randall Bieber, Sr.
(PA license plate no. ZM23561) transported municipal waste to Lycoming County Landfill. The
vehicle contained municipal waste loaded higher than the vehicle’s solid sides, in violation of the
prohibition on transporting waste higher than the solid sides of the vehicle set forth in 25 Pa.
Code § 285.214(b)(1). (Jt. Stip. Y 14; Exh. C-4c; Exh. C-5c¢).

12. On May 29, 2001, a vehicle owned by B & W and driven by Brian Berger (PA
license plate no. ZM23561) transported municipal waste to Lycoming County Landfill. The
vehicle did not have a sign affixed to it indicating the type of waste being hauled, as required by
53 P.S. § 4000.1101(e). (Jt. Stip. § 14; Exh. C-4d; Exh. C-5d).

13.  DEP issued NOVs to B & W for each of these four cited violations. B & W
admitted that each of the four violations for which it was cited (the three sign violations and the
one level load violation) were in fact committed on the dates indicated on the respective DEP
inspection reports. (Exhs. C-5a through 5d ; Jt. Stip. 1] 11-14).

14. B & W stipulated that failing to have a sign on a waste-hauling vehicle stating the
specific type of waste being hauled constitutes unlawful conduct under Act 101, 53 P.S. §
4000.1701(a), and a public nuisance pursuant to 53 P.S. § 4000.1701(b). (Jt. Stip. § 21).

15. B & W stipulated that transporting a load of waste that is placed higher than the
solid sides of the vehicle constitutes unlawful conduct under Section 610 of the SWMA, 35 P.S.
§§ 6018.610(4), -610(6), and -610(9), constitutes a public nuisance pursuant to 35 P.S. §
6018.601, and violates 25 Pa. Code § 285.214(b). (Jt. Stip. ] 22-23).

B. The “July Meeting” and the Calculation of the Civil Penalty Assessment
16.  On July 18-19, 2001, DEP central office personnel and pertinent staff from DEP’s

six regional offices met to discuss the results of Operation Clean Sweep (the “July Meeting”).

William Pounds, chief of the Division of Municipal and Residual Waste in DEP’s Bureau of
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Land Recycling and Waste Management, conducted the July Meeting. (Tr. 31-32, 49-50, 120,
126-27, 170-71).

17.  One of the topics discussed at the July Meeting was how DEP would asséss civil
penalties for the violations that had occurred during Operation Clean Sweep. A concern
expressed at the July Meeting was that the various DEP regions apply a consistent approach to
the calculation of the civil penalties for various types of violations that were cited during the
operation. Another consideration was establishing a civil penalty amount high enough to act as a
deterrent to future violations by the trash-hauling industry—to put the industry on notice that
DEP expects a higher level of compliance with the statutes and regﬁlations enforced during
Operation Clean Sweep. Finally, the large scope of the operation and the resulting administrative
costs borne by the agency factored into the discussion of an appropriate civil penalty assessment.
(Tr. 135-37, 170-71, 175-76, 187-94).

18.  Those attending the July Meeting decided to establish a minimum penalty amount
for the various types of violations as a means of addressing the concern for consistency, general
deterrence and operation scale. The minimum penalty amount would be applied globally by the
six DEP regions, with the individual actually calculating the final penalty amount having
discretion to add to the minimum penalty after considering the individual facts pertinent to each
violation for which a penalty was assessed. (Tr. 30-33, 60-65, 130-33, 170-72, 187-94).

19. In setting the minimum penalty amount for each category of violation, those
attending the July Meeting did not consider the individual circumstances pertinent to each actual
violation, did not examine the individual inspection reports and NOVs issued for each violation,
and did not apply the relevant statutory criteria individually to each violation. (Tr. 170-77).

20. The minimum penalty amount set at the July Meeting for the two types of
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violations at issue in this appeal—failure to have a sign and level load violations—was $1,500
per violation for each type. (Tr. 30-33, 132, 170-71; Exh. B&W-1).

21.  There was no discussion at the July Meeting of B & W’s violations specifically or
how to apply the statutory factors for penalty calculation to the specific circumstances of B &
W’s violations. (Exh. B&W-1, Tr. 60-61).

22. At the July Meeting, the participants did not review B & W’s case individually
to arrive at a $1,500 minimum categorical penalty assessment amount for its particular cases.
(Tr. 60). |

23. The global minimum categorical penalty assessments set at the July Meeting
were not promulgated as Department regulations pursuant to notice and comment under the
Commonwealth Documents Law, 45 P.S. § 1102 ef seq. (Exh. B&W-1).

24.  James E. Miller is employed by DEP as a Solid Waste Manager for the solid
waste program in DEP’s Northcentral regional office; he has been employed by DEP for
approximately twelve years. Prior to being promoted to his current position, Mr. Miller initially
worked as a solid waste specialist, was promoted to compliance specialist, and again promoted to
solid waste supervisor. His duties include oversight of the day-to-day activities of the operation
section of the waste management program in the Northcentral region. (Tr. 18-20).

25.  Due to a vacancy in the Northcentral region, Mr. Miller has been performing the
tasks normally performed by a compliance specialist, including calculating civil penalties for
SWMA and Act 101 violations. He has extensive experience with penalty assessment, having
performed that task while a compliance specialist and solid waste supervisor. He was responsible
for calculating the amount of the penalty assessed against B & W. (Tr. 18-23, 30-31).

26.  Mr. Miller attended the July Meeting. After attending that meeting, over the
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course of the hext several months, he calculated the individual civil penalties for each violation
that had occurred during Operation Clean Sweep in DEP’s Northcentral Region, including those
of B & W. When determining the peﬁalty amount for the B & W violations, he reviewed the
inspection reports and the NOVs prepared for the B & W violations committed in May 2001.
(Tr. 20-23, 30-36, 58-72, 95-102).

27. Mr. Miller did apply the minimum global penalty amount of $1,500 when
calculating B & W’s penalty assessments as a starting point. (Tr. 60-63).

28. In using and applying the base $1,500 minimum assessment set at the July
Meeting to B & W’s penalty assessment calculations, Mr. Miller did not consider specifically
and individually B & W’s cases nor did he apply any of the statutory factors required to be
considered in assessing a penalty amount to B & W’s specific cases. (Tr. 60-63).

29. In calculating the penalty assessments for B & W’s specific violations, Mr.
Miller operated under the parameters that the penalty amounts could have been increased from
the global minimum amount based on the statutory factors, but not decreased below the global
categorical minimum for each violation. (Tr. 62).

30. In calculating the penalty amount, Mr. Miller utilized DEP’s published Guidance
Policy Document No. 250-4180-302, designed to aid in the calculation of civil penalties for
violations of the waste management statutes. The criteria in the Guidance Policy generally track
the criteria established in relevant statutory and regulatory provisions, and include the following
factors: degree of severity of incident caused by the violation; degree of willfulness; past history
of violations; deterrence; costs incurred by the Commonwealth; and, savings to the violator. (Tr.
21-24, Exh. C-3; 35 P.S. § 6018.605; 25 Pa. Code § 287.412).

31.  Mr. Miller examined each of the factors described in the Guidance Policy with
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respect to the B & W violations and applied those factors which were relevant. However, he
commenced his calculation of the B & W penalty with the $1,500 global minimum amount set
for sign and level load violations at the July Meeting and then he considered whether to add
additional amounts for factors specifically appropriate to the B & W violations. He did not
consider reducing the amount of penalty below the $1,500 minimum set at the July Meeting.
(Tr. 20-23, 30-36, 58-72, 95-102).

32. When calculating the penalty, Mr. Miller correlated the $1,500 minimum amount
to three criteria in the Guidance Policy: degree of severity, degree of willfulness, and deterrence.
The “Degree of Severity” factor is divided into three categories, severe, moderate or low, and the
‘range of penalty amounts suggested by the Guidance Policy for a “Low Severity” violation is
from $1,000 to $5,000. Mr. Miller determined that a portion of the $1,500 minimum penalty set
at the July Meeting corresponded with, and was based upon, the lowest figure in the proposed
range for degree of severity (i.e., $1,000). (Tr. 20-23, 30-36, 58-72, 95-102).

33. The Guidance Policy provides four categories of willfulness—accidental,
negligent, reckless and willful—and recommends no penalty for an accidental violation, a range
of $500 to $5,000 for negligent, $5,000 to $12,500 for reckless, and from $12,500 to the
statutory maximum of $25,000 for a willful violation. As with the degree of severity factor, Mr.
Miller determined that a portion of the $1,500 minimum penalty set at the July Meeting
corresponded with, and was based upon, the lowest figure in the proposed range for a negligent
degree of willfulness (i.e., $500). (Tr. 20-23, 30-36, 58-72, 95-102).

34.  Finally, Mr. Miller believed that the $1,500 minimum set at the July Meeting
already incorporated a general deterrence factor, and he did not increase the amount fqr B&W

based on general deterrence. Mr. Miller reviewed B & W’s past history of violations when
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calculating the penalty amount; (according to 25 Pa. Code § 274.412(b)(5) the penalty may be
increased by 5% for each violation of the same type committed by the violator within the past
five years). He ascertained from his review of B & W’s compliance history that the company had
not committed any similar violations within the past five years, so he did not increase the penalty
based on specific deterrence. (Tr. 20-23, 30-36, 58-72, 95-102; Exh. B&W-3).

35. He also considered costs to DEP and savings to the violator; although the
Northcentral region had incurred significant costs during Operation Clean Sweep, Mr. Miller
decided not to add on to the $1,500 amount for this factor. He concluded that any savings to the
violator were likely negligible and did not merit any increase. Finally, he decided that the other
statutory criteria were not relevant to the B & W violations. (Tr. 20-23, 30-36, 58-72, 95-102).

36.  Mr. Miller calculated a civil penalty amount of $1,500 for each of the five alleged
violations committed by B & W during Operation Clean Sweep, and a Civil Penalty Assessment
of $7,500 was issued to B & W on January 29, 2002. (Tr. 30-36, 58-72, 95-102; Exh. C-2).

C. Additional Evidence Relevant to the Penalty Calculation Presented at the Hearing

37.  Kevin Witmer is employed by B & W as a Vice-President, and he has been
involved in the waste-hauling industry for over twenty years. His duties as vice-president for B
& W include oversight of B & W’s operations—assuring the smooth running of B & W’s
operations, taking care of problems that arise, and setting operational policies and practices. He
is responsible for implementing procedures that will ensure B & W’s compliance with DEP
regulations applicable to waste-hauling vehicles. (Tr. 199-200). |

38.-  Mr. Witmer has been aware since at the latest 1988 that the regulations required a
certain size and type of signage on trucks. (Tr. 200-01).

39.  Checking for proper signage is on the routine checklist for drivers to review as

part of their job responsibilities. (Tr. 207; Exh. J-2).
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40. The drivers who were driving the vehicles should be aware of the signage
requirements. (Tr. 208; Exh. J-2).

41. It takes virtually no time, maybe one minute, to have the appropriate signage on
the truck or container. (Tr. 209-10).

42. It is very easy to assure that the appropriate signage is affixed to the vehicle. (Tr.
210).

43.  That vehicles were without the proper signage is a breakdown of the system
which had due care been exercised, would not have occurred. Mr. Witmer conceded that this
was a matter of something “falling through the cracks” and a “screw-up.” (Tr. 209, 221, 226-27).

44.  Mr. Witmer was not aware of the load limit regulation until B & W received the
Operation Clean Sweep violation. (Tr. 211-12).

45. Mr. Witmer should have been aware that the load limit regulation existed. (Tr.
212).

46. Both Mr. Pounds and Mr. Miller considered the degree of severity of the
violations committed by B & W to be low, but Mr. Pounds considered both types of violation to
be serious nevertheless. The requirement for a sign indicating type of waste being hauled is a
statutory requirement and is important fo; public safety purposes. In the event of an accident or
a spill, emergency personnel need to be able t(; easily identify the type of waste being hauled
because residual waste may possess chemical properties that can present hazards or need special
treatment and municipal waste can be prone to catching fire. Trucks carrying waste loaded above
the vehicle’s solid sides create potential traffic hazards if waste blows off during transport, or the
potential for trash to escape and litter roadside areas. (Tr. 32-33, 138-41).

47.  The costs to DEP’s Northcentral region in carrying out Clean Sweep Operation
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were significant. The region had staff performing inspections at ten to twelve different facilities
for six days. To adequately perform the workload, Mr. Miller had to draw on personnel from the
region’s permitting sections and its air quality program who do not normally perform solid
waste-related inspections. Prior training was given to enable all staff to perform the inspections
properly. DEP staff expended time preparing inspection reports and NOVs for the B & W
violations, Mr. Miller spent time calculating the civil penalty, and administrative costs were
incurred in taking photographs of the B & W trucks and preparing and issuing the Civil Penalty
Assessment document. (Tr. 25-27, 141-42, 145).

48.  The cost savings to B & W from committing the violations were negligible. No
property damage was caused by, and no interference with the use and enjoyment of property
resulted from, the B & W violations at issue. (Tr. 34,' 61, 68-71).

49. B & W has not committed any violations of the same type (i.e., sign and level
load) during the past five years. During the period from 1992 until Operation Clean Sweep in
May 2001, DEP had issued a total of thirteen NOVs to B & W—six in 1992; one in 1994; four in
1996; and two in 1997. Prior to the violations committed during Operation Clean Sweep, B & W
had not been cited for a violation for nearly four years. For each of the NOVs issued to B & W
between 1992 and Operation Clean Sweep, DEP had imposed no more than a $300 civil penalty

assessment. (Tr. 68-71, 214, 220; Exh. B&W-3).

DISCUSSION

L Standard of Review
The Board reviews all DEP final actions de novo. See, e.g., Pequea Township v. Herr,
716 A.2d 678, 686-87 (Pa. Cmwlth. 1998); Smedley v. DEP, 2001 EHB 131, 155-60. DEP bears

the burden of proof with respect to the civil penalty assessed against B & W. 25 Pa. Code §
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1021.122(b)(1). To carry its burden, DEP must prove by a preponderance that: (1) the underlying
violations of law giving rise to the assessment in fact occurred; (2) the penalty imposed is lawful;
and, (3) the amount of the penalty is reasonable and appropriate. See, e.g., Clearview Land
Development Co. v. DEP, No. 2001-191-K, slip op. at 20 (EHB, May 13, 2003).

In reviewing DEP’s penalty calculation, the Board must ascertain whether DEP properly
applied the relevant statutory penalty-assessment criteria to the facts of the case. Our review
includes a determination whether the penalty amount DEP assessed is reasonable and appropriate
for each violation and the surrounding circumstances. See, e.g., Clearview Land Development
Co., No. 2001-191-K, slip op. at 20; Keinath v. DEP, No. 2001-253-MG, 2003 Pa. Envirn.
LEXIS 9, at *14-*15 (EHB, Jan. 31, 2003); 202 Island Car Wash, L.P. v. DEP, 2000 EHB 679,
690; see also F.R. & S., Inc. d/b/a/ Pioneer Crossing Landfill v. DEP, 761 A.2d 634, 639 (Pa.
Cmwlth. 2000) (penalty amount must be reasonable). Where DEP has erred in its application of
the statutory criteria, or has assessed an unreasonable penalty amount, the Board may substitute
its discretion and modify the penalty. See, e.g., F.R. & S., Inc. d/b/a/ Pioneer Crossing Landyfill
v. DEP, 1999 EHB 241, 262, aff'd, 761 A.2d 634 (Pa. Cmwlth. 2000); Pickelner Fuel Oil, Inc. v.
DEP, 1996 EHB 602, 609.

IL The Civil Penalty Assessment

Pursuant to Section 1704 of Act 101:

The Department may assess a civil penalty upon a person for [a violation of Act
101]. Such a penalty may be assessed whether or not the violation was willful or
negligent. In determining the amount of the penalty, the -Department shall
consider the willfulness of the violation; the effect on the municipal waste
planning process; damage to air, water, land or other natural resources of this
Commonwealth or their uses; cost of restoration and abatement; savings resulting
to the person in consequence of such violation; deterrence of future violations;
and other relevant factors.

53 P.S. § 4000.1704(a). The maximum penalty per violation is $10,000 as set forth in Section
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1704(c), which provides as follows:

The maximum civil penalty which may be assessed pursuant to this section is

$10,000 per violation. Each violation for each separate day and each violation of

any provision of this Act, any regulation promulgated hereunder, any order issued

hereunder or the terms or conditions of any approved municipal waste

management plan shall constitute a separate offense under this section.
53 P.S. § 4000.1704(c).

Section 605 of the SWMA provides:

In addition to proceeding under any other remedy available at law or in equity for

a violation of any provision of this act, any rule or regulation of the department or

order of the department or any term or condition of any permit issued by the

department, the department may assess a civil penalty upon a person for such

violation. Such a penalty may be assessed whether or not the violation was willful

or negligent . . . .

35 P.S. § 6018.605. The maximum penalty under the SWMA is $25,000 per violation per day.
Id. DEP’s solid waste regulations set forth in greater detail the penalty-assessment criteria
applied by DEP for violations of the solid waste statutes or their implementing regulations. See
25 Pa. Code § 274.412.

B & W admitted to committing each of the four violations charged. It admitted that with
respect to the signage violations that it was aware of the requirement, that compliance therewith
was easy and that the violations were due to its own lack of due diligence. As for the high load
violation, B & W said it had been unaware of that particular requirement but that it should have
been aware thereof. B & W admits that DEP is authorized by law to assess a civil penalty for
each of the four violations in question. B & W’s complaint is two-fold. First, B & W complains
about DEP’s application of the statutory penalty-assessment criteria to the facts of this case or,
more precisely, its failure to apply those criteria to this particular case. Second, B & W contends

that the penalty amounts assessed were unreasonable.

The heart of B & W’s first point about process is the fact that DEP applied the $1,500
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minimum penalty amount that was derived at the July Meeting relating to .Operation Clean
Sweep penalty assessments to B & W’s violations. B & W asserts that in doing so DEP failed to
comply with SWMA and Act 101 because DEP did not determine the penalty by applying the
statutory criteria to the individual facts of this case. Instead, DEP simply “plugged in” or
mechanically applied the minimum amount for sign and level load violations established at the
July Meeting as a global minimum penalty to be assessed by all DEP regions for these two types
of violations regardless of individual circumstances. B & W argues that the statutes require DEP
to apply the penalty-assessment criteria on a case-by-case basis. Accordingly, DEP’s use of the
global minimum penalty set by officials at the July Meeting was contrary to the statutory
mandate. B & W maintains that DEP’s improper application of the statute in this manner renders
the penalty per se unreasonable and inappropriate.

As for the second of B & W’s points, it argues that, if the statutory criteria are properly
applied to the individual facts and circumstances surrounding these particular B & W violations,
the penalty amounts here are unreasonably excessive and should be modified based on the
evidence presented to the Board. B & W asks the Board to reduce the penalty to either zero
(because B & W paid the fines for the summary citations issued to its drivers for the same
violations), or to no more than $300 per violation—the penalty amount typically assessed in
DEP’s Northcentral region for similar trash-hauling violations committed in the past few years
prior to Operation Clean Sweep.

DEP contends that it was acceptable to utilize the $1,500 global minimum penalty
amount set at the July Meeting when Mr. Miller was calculating the penalty for the individual B
& W violations because the minimum amount was based upon relevant statutory and regulatory

criteria (i.e., severity, DEP costs and general deterrence). - Alternatively, DEP argues that even if
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it erred in using the global minimum a penalty of $1,500 per violation is still reasonable for the B
& W violations based on the evidence presented at the hearing, and therefore the amount
assessed by DEP should be sustained by the Board.

We agree with B & W that Act 101 and the SWMA each require that when DEP asséss a
civil penalty under either or both statutes that it do so by particular application of the statutory
factors to particular individual cases. The SWMA, Act 101, and DEP’s implementing regulation
all require the agency to apply the prescribed assessment criteria to the facts and circumstances
surrounding the violation for which the penalty is being assessed. Both statutes provide that
when the Department assesses a civil penalty,' that “in determining the amount of the penalty, the
department shall consider” the enumerated factors. 35 P.S. § 6018.605, 53 P.S. § 4000.1704(c)
(emphasis added). This language is clear and specific that DEP shall apply the statutory criteria
to each particular penalty assessment case in determining the amount of the penalty for that
assessment. This mandates the conclusion that, under the .SWMA and Act 101, DEP was
required here to have assessed the penalties for B & W’s violations by applying the statutory
penalty assessment criteria to the individual facts and circumstances surrounding these particular
violations. See Gemstar Corporation v. Department of Environmental Protection, 726 A.2d
1120, 1122-24 (Pa. Cmwith. 1999); Westinghouse Electric Corporation v. Department of
Environmental Protection, 705 A.2d 1349, 1356-57 (Pa. Cmwilth.), appeal denied, 556 Pa. 717
(1998).

DEP’s argument that it was appropriate to use the $1,500 global minimum penalty
amount set at the July Meeting because the minimum amount was based upon relevant statutory
and regulatory criteria misses the point. Obviously, the pronouncement of the July Meeting

regarding an across the board minimum $1,500 penalty for a certain generic type of violation is
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not a duly promulgated regulation subject to notice and public comment. Moreover, the July
Meeting did not involve a discussion of B & W’s particular violations and the circumstances
surrounding those four particular violations. The statutes require that the criteria listed therein be
applied to each case individually to determine an appropriate penalty amount for the particular
violation or violations at hand. Mechanical application in a particular case or cases of a so-called
categorical global minimum penalty amount set at a meeting which did not involve consideration
of the statutory penalty factors with respect to those particular cases is not in keeping with the
SWMA'’s or Act 101°s penalty provisions.

B & W’s contention that DEP failed to apply the statutory crite;ria on a case-by-case basis
is only partially correct however. The evidence showed that, after the July Meeting, Mr. Miller
examined the B & W violations and, using the Guidance Policy, applied the statutory criteria he
considered specifically relevant to B & W. Mr. Miller attempted to correlate the $1,500 global
minimum with the criteria of severity, willfulness and general deterrence when calculating B &
W’s penalty. He also reviewed B & W’s history of past violations, considered cost savings B &
W may have obtained from the violations, and costs expended by DEP as a result of the B & W
violations. On the other hand, Mr. Miller conceded that he would not have considered reducing
the penalty below the global minimum, that he effectively plugged the minimum into the
Guidance Policy framework, and he only decided whether to add to the minimum amount based
on other statutory criteria he found relevant to the individual B & W circumstances.

To the extent that DEP relied in assessing these four penalty amounts against B & W
upon the global minimum amount set at the July Meeting and, based thereon, either did not
consider a lower penalty amount or considered it impossible to set a lower penalty, DEP erred.

Simply plugging in the global minimum, which was set by officials at the July Meeting without
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consideration of the individual circumstances surrounding the actual B & W violations, did not
fully comply with the statutory directive to engage in an individualized determination of the civil
penalty appropriate for the violations committed.

DEP’s partial failure to properly apply the statutory criteria does not render the penalty
assessed here invalid or inappropriate per se. We will review the amount of the assessments and
determine whether they are supported by the statutory criteria and are reasonable. “Where the
EHB finds DEP abused its discretion, it may substitute its discretion for that of DEP and order
the relief requested.” Leatherwood, Inc. v. DEP, 819 A.2d 604, 611 (Pa. Cmwlth. 2003) (citing
Pequa Township v. Herr, 716 A.2d 678 (Pa. Cmwlth. 1998)). The question for us is whether in
light of the evidence entered at trial the $1,500 penalty amounts for these four violations was
reasonable. Our own review of the evidence leads us to conclude that the four assessments here
are not unreasonable.

Statutory Range. The penalty amounts assessed were all well within the range allowed
by the statutes. As we have noted, under Act 101 a penalty of up to $10,000 per violation per
day may be assessed and under the SWMA a penalty of $25,000 per violation per day may be
assessed.

Willfulness. DEP determined that B & W was negligent in committing the four
violations. We think that the violations were at least negligent. Negligent conduct is behavior
which results in a violation that could have been foreseen and prevented through the exercise of
reasonable care. See DEP v. Leeward Construction, Inc., 2001 EHB 870, 886-87, aff’d 2003 Pa.
Commw. LEXIS 180 (Pa. Cmwlth. Jan. 9, 2003). Mr. Witmer testified that B & W and its
drivers were aware of the signage requirements, that those requirements were easy to comply

with, that the drivers should have looked to make sure the proper signs were present, and that the



matter “[fell]” through the cracks” and that it was a “screw up”. (Tr. 200-01; 206-08; 226-27).
In other words, there was a failure to exercise due care which should have and could have easily
been exercised, the exercise of which would have prevented the violations. For the overload
violation, Mr. Witmer conceded that although he had previously been unaware of that particular
requirement, he should have been aware of it. (Tr. 211-12) Again, an exercise of due diligence,
which should have been exercised, and easily could have been, was not, and had it been, the.
violation would not have occurred. Commendably, Mr. Witmer did not attempt to evade
résponsibility or try to characterize the violations as beyond the company’s control or the fault of
another. He truthfully conceded that there was a breakdown in his system for assuring
compliance with the DEP regulations and that these matters “fell through the cracks”.
Severity/Damage to Property or the Environment. The violations here cannot be
considered of high severity. They are, however, not so picayune as would counsel either the
Department or us to ignore them. Mr. Pounds credibly testified that the sign and level load
requirements are intended to prevent potential hazards to public health and safety. The sign
requirement in particular should not be considered as merely clerical or administrative, but was
specifically enacted by the Legislature in Act 101 because of public health and safety concerns.
Appellant does not controvert Mr. Pounds’ testimony but instead argues that the

violations should be considered de minimis and, therefore, only a nominal penalty, if any, would

* The SWMA and Act 101 direct DEP to consider the “damage to air, water, land or other natural

resources of the Commonwealth or their uses [and the] cost of restoration and abatement” when calculating a civil
penalty for violations of those statutes. 35 P.S. § 6018.605; 53 P.S. § 4000.1704(a). DEP’s regulation elaborates on
these factors in terms of the “seriousness” or severity of the violation. Pursuant to 25 Pa. Code § 274.412(b), civil
penalties shall be assessed:

based on the seriousness of the violation, including the following: (i) Damage or injury to the land
or waters of this Commonwealth or other natural resources or their uses. (ii) Cost of restoration.
(iii) Hazards or potential hazards to the health or safety of the public. (iv) Property damage. (v)
Interference with a person’s right to the use or enjoyment of property. (vi) Other relevant factors.

25 Pa. Code § 274.412(b)(1).
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be appropriate, because no environmental or property damage in fact resulted from the‘B & W
violations. That argument is completely misplaced. The fact that the statutes require DEP to
consider actual damage to the environment and to property in setting a penalty amount does not
mean that where there has been no damage, the nature of the violation is to be marginalized and
the penalty amount de minimis. This is a “dodge the bullet” or “no harm, no foul” theory of law
and law enforcement and, either way, such a theory has no place here. It is contrary to the very
idea of these regulations, which are prophylactic in nature. The point of such laws and
regulations, which have been enacted not only in the environmental field but in many other fields
as well, is to ensure that measures are in place that either prevent a mishap altogether or lessen
the adverse impact should one occur. Prophylactic regulations, such as the ones here and others
like it, are passed either in light of, and building upon, the tough lessons which have been learned
through past experience with public safety mishaps, or in light of projected, anticipated courses
and causes of future mishaps, with the idea of prevention and/or mitigation of the adverse effects
thereof. Under Appellant’s theory, the sinking of the Titanic would have been irrelevant to
present ocean-going vessel safety law, and the only public facilities subject to penalties for fire
code violations would be the ones that have already burned down. The fact that nothing actually
happened here is coincidental good luck, not a cause for commending B & W or marginalizing
its violations of these prophylactic regulations.

Cost to DEP/Savings to the Violator. Mr. Miller considered the costs to DEP arising
from the B & W violations but decided not to include such costs though he was clearly
authorized to do so. See 25 Pa. Code § 274.412(b)(2). We will not revisit that decision here
although we are authorized to do S0 and, moreover, we could add a cost factor to the penalty

assessments if we deemed it appropriate and there were evidence to support such a surcharge.
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We do think that the fact that DEP did not factor administrative costs into this penalty amount as
a surcharge is supportive of the proposition that the penalty amounts assessed here are
reasonable. On the savings side of the economic equation, the testimony indicated that the
potential savings to B & W from the violations were negligible. For that reason, DEP was correct
to not consider that factor in setting this penalty. We will likewise not do so.

Other Factors and the Reasonableness of these Particular Penalties. The other factor
DEP considered in assessing the B & W penalty was deterrence—both specific and general
deterrence. Mr. Miller considered the specific deterrence criteria by examining B & Wfs
compliance history to determine whether B & W had committed violation of the same type in the
past five years. See 25 Pa. Code § 274.412(b)(5).° Having ascertained that no such violations
had been committed, he disregarded the specific deterrence factor. With respect to a general
deterrence factor, Mr. Miller concluded that the $1,500 global minimum was already derived in
part on the basis of a general deterrence criterion.

B & W contends that under the pertinent statutory and regulatory provisions DEP was
only authorized to consider the factor of specific deterrence—i.e., the deterrent effect of the
penalty on the individual violator being penalized—because all penalty-assessment criteria must
be applied on a case-by-case basis. B & W points to language in DEP’s Guidance Policy in
support of this assertion. Appellant argues that it was inappropriate for DEP to consider general
deterrence—the deterrent effect of the penalty amount on all those subject to the trash-hauling
regulations—when assessing the B & W penalty.

B & W also meshes its arguments regarding the deterrence factor with its argument that

the penalties in this case are unreasonable. Evidence at the hearing showed that in the years prior

’ Pursuant to regulation, DEP “will increase the civil penalty by 5% for each violation of the applicable
laws for which the person or municipality has been found responsible in a prior adjudicated proceeding, agreement,
consent order or decree which became final within the previous 5-year period.” 25 Pa. Code § 274.412(b)(5).
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to Operation Clean Sweep DEP’s Northcentral region typically assessed only a $300 penalty for
the same type of violations committed by B & W. See Tr. 47-49. B & W argues that the specific
deterrence factor does not justify an increase in the historic penalty amount from $300 in past
cases to $1,500 for these penalties. Also, B & W argues that in light of its very good compliance
history over the last ten years that this increase in the penalty amount by a multiple of five over
the past practice makes the penalty amount unreasonable. |

Further, B & W maintains that statistical evidence of compliance levels during Operation
Clean Sweep, when compared with estimated compliance levels prior to the operation, (see Tr.
75, 157-58; Exh. B & W-2), did not support a conclusion that a fivefold increase in the penalty
amount was necessary to deter the trash-hauling industry from committing future violations. In
other words, B & W argues that there is no factual foundation for DEP’s conclusion that a
substantial increase in the penalty amount over past recent practice was necessary to curb future
violations of the trash-hauling regulations in the Northcentral region.

We agree with B & W that, other than these violations at issue here, its compliance
history has been quite good over the past ten years. Thus, we agree that no particular increase in
these penalty calculations for these particular violations was called for. This agreement,
however, is of little assistance to B & W because DEP did not apply such an enhancement
component to these penalty calculations in the first place. We do not either. Moreover, we do not
agree with either the premises or the conclusions of the remainder of B & W’s arguments.

We disagree with B & W that general deterrence cannot be considered. In our view, DEP
is authorized to consider the general deterrent effect when assessing a penalty for violations of
the SWMA and Act 101. Section 1704 directs DEP to consider “deterrence of future violations”

as a penalty-assessment criterion. 53 P.S. § 4000.1704(a). Notably, the statutory text speaks only
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of “deterrence” and theré is no qualification or limitation to “specific deterrence.” Moreover,
both Act 101 and Section 605 of the SWMA direct DEP to consider “other relevant factors”
when assessing penalties. Id.; 35 P.S. § 6018.605. The general deterrent effect on the regulated
community can be a relevant consideration when the agency determines a penalty for engaging
in unlawful conduct. Cf. Westinghouse Electric Corporation v. DEP, 1999 EHB 98, 117-18,
aff’d 745 A.2d 1277 (Pa. Cmwlth. 2000) (Board considered general deterrence factor when
Board assessed penalty pursuant to Clean Streams Law).

Although the statistical evidence of . compliance presented at the hearing was
inconclusive, DEP is not required to establish a perfect statistical harmony between the amount
of the penalty assessed, or the deterrence component thereof, and general deterrence which
calibrates one to the other with numerical exactitude. DEP is allowed to consider general
deterrence in assessing a penalty and, when it assesses a penalty, all it is required to do is to set
the amount of the penalty at a number that is reasonable. Nothing that B & W has shown us
regarding the general deterrence factor leads us to conclude that the penalties here are such that
they are unreasonable. Moreover, the fact that other penalties in the past have been $300 and
these penalties were $1,500 does not, in itself, establish that the $1,500 amount is unreasonable.
The question is whether these penalty amounts for these violations at this time were reasonable.
We find that given the particular circumstance; of these violations, the nature and qgality of
these violations, and the statutory penalty allowances, the penalties imposed cannot be said to be

unreasonable.

CONCLUSIONS OF LAW

1. DEP bears the burden of proving by a preponderance that the four underlying

violations of law giving rise to the civil penalty assessments for each of the four violations in fact
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occurred, the penalty imposed is lawful and, the amount of the penalty is reasonable and
appropriate.

2. Appellant conceded that each of the four the violations occurred.

3. The SWMA and Act 101 require that the statutory factors set forth therein to be
considered in assessing penalty amounts be applied individually, to each specific case.

4. DEP was authorized to assess a penalty for each of the four violations. 35 P.S. §
6018.605; 53 P.S. § 4000.1704.

5. DEP erred by mechanically applying a generic categorical minimum penalty
amount established at the July Meeting to the four penalty assessments directed to B & W for its
four violations. Id.

6. The amount DEP assessed for each of the four violations was within the statutory
allowances under both the SWMA and Act 101. Id.

7. Based upon the evidence presented at the hearing, as considered in light of the
statutory factors required to be considered in establishing a penalty assessment amount, DEP’s
assessment of a civil penalty of $1,500 per violation, resulting m a total penalty of $6,000 for the
four violations of the SWMA or Act 101 committed by B & W, was reasonable and appropriate.
Id., Clearview Land Development Co. v. DEP, No. 2001-191-K, slip op. at 20 (Opinion issued
May 13, 2003); Keinath v. DEP, No. 2001-253-MG, 2003 Pa. Envirn. LEXIS 9, at *14-*15
(EHB, Jan. 31, 2003); 202 Island Car Wash, L.P. v. DEP, 2000 EHB 679, 690; F.R. & S., Inc.
d/b/a/ Pioneer Crossing Landfill v. DEP, 761 A.2d 634, 639 (Pa. Cmwlth. 2000) (penalty

amount must be reasonable).
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

B & W DISPOSAL, INC.

V. : EHB Docket No. 2002-052-K
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: June 4, 2003
PROTECTION :
ORDER

And now, this 4th day of June, 2003, it is hereby ORDERED as follows:

1. The appeal of B & W Disposal, Inc., docketed at EHB Docket. No. 2002-052-K is
hereby dismissed, and the docket shall be marked closed and discontinued.

ENVIRONMENTAL HEARING BOARD

ICHAEL L. KRANCER
Administrative Law Judge

Chairman

GEORGE J. MILLER
Administrative Law Judge
Member

T TF e

THOMAS W. RENWAND
Administrative Law Judge
Member
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EHB Docket No. 2002-052-K

Dated: June 4, 2003

cC:

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Amy Ershler, Esquire
Northcentral Regional Counsel

For Appellant:

Andrew D. Klein, Esquire
DRINKER BIDDLE & REATH LLP
One Logan Square

18" and Cherry Streets

Philadelphia, PA 19103

Rdlor F2%

MICHELLE A. COLEMAN

Administrative Law Judge
Member

Baaielatustzof

BERNARD A. LABUSKE‘ QW

Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(7177) 787-3483 2ND FLOOR -~ RACHEL. CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

SUNOCO, INC. (R & M)

v. : EHB Docket No. 2002-268-K
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: June S, 2003
PROTECTION :

OPINION AND ORDER ON THE DEPARTMENT’S MOTION IN LIMINE TO
EXCLUDE FROM EVIDENCE THE EXPERT REPORT OF DARREN J. TAPP
By Michael L. Krancer, Administrative Law Judge, Chairman
Synopsis:

The Board denies the Department’s Motion In Limine to exclude from evidence
the expert report of Appellant’s expert, which the Board treats as a motion to bar expert
testimony, because the motion merely advances cross-examination material and
arguments why the witness should not be credited, as opposed to being barred from
testifying altogether.

Discussion

Before the Board is the Department’s Motion In Limine to Exclude From
Evidence the Expert Report of Darren J. Tapp filed on May 16, 2003. Sunoco, Inc. R &
M (Sunoco) filed its Opposition papers (Sunoco Opposition) on June 3, 2003. Trial in
this matter is scheduled to begin on June 17, 2003. Very briefly, this is a $3.4 million
dollar penalty case against Sunoco for its delay in installing Reasonably Available

Control Technology (RACT) on Boilers Nos. 6 and 7 at Sunoco’s facility in Marcus
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Hook, Delaware County. Sunoco agrees that it was dilatory in installing RACT and the
case is about how much the penalty against Sunoco ought to be. Part of the calculation of
the penalty is the application of the so-called BEN model. Paraphrasing from the BEN
User’s Manual, the primary purpose of the BEN model is to calculate the economic
benefit to the violator on non-compliance. The reason for doing so, again according to
the BEN User’s Manual, “is that civil penalties should at least recover the economic
benefit from non-compliance to ensure that members of the regulated community have a
strong economic incentive to comply with environmental laws.”"

The Department will have an expert witness testify as to its use of the BEN model
to calculate the penalty in this case. Mr. Tapp will be proffered by Sunoco as its expert in
the field of accounting, finance or economics for his analysis of the application of the
BEN model to this case. The essence of the Department’s Motion is that the expert
report of Mr. Tapp is allegedly based, in large part, upon unsupported conclusions,
hearsay, and documents which either do not exist or have not been produced to the
Department.

First, we note that the expert testimony, not the expert report, is typically the
expert evidence in a case. Generally, we do not see the expert reports, as such, entered

into evidence. Thus, a motion in limine directed at an expert report is a bit off the mark.

' The undersigned has opined in the past that this denial of economic benefit or profit

disgorgement concept is indeed a salutary goal for penalty calculation and should be a prominent factor in
the calculation of penalties in some cases. See DEP v. Leeward Construction Company, 2001 EHB 870
(Krancer, J., concurring). In Leeward, I concurred with the majority in its conclusion on the penalty amount
but wrote separately to stress that in cases where the violations were proved to be flagrant, systematic and
intentional, the violator should not be able to retain any profit from the job inasmuch as allowing the
retention of the wrongdoer’s profit in such cases would put at a competitive disadvantage companies that
take the steps and incur the costs to perform their activities in a law abiding fashion. Thus, allowing the
flagrant and intentional violator to retain profit attributable to such conduct creates a synergy of adverse
effect by simultaneously promoting the degradation of the environment and undermining the competitive
free market system. ‘
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However, the expert report is obviously, and of necessity, very closely parallel to the
anticipated expert testimony. Pa. R.C.P. 4003.5(c)(direct testimony of an expert cannot
be inconsistent with or go beyond the fair scope of the expert report). Thus, we will treat
the motion as one to exclude the expert testimony of Mr. Tapp.

In our view, the Motion sets forth a script for cross-examination, not grounds for
exclusion. The Department statés that it is “not merely attempt[ing] to argue that the
Appellant’s proffered expert is wrong about his conclusions” but we see the Motion
doing just that. The Motion is replete with arguments and points why Mr. Tapp’s
opinions are allegedly not supported or are allegedly not credible. Basically, the
Department is arguing that the opinion is flawed. There is no legitimate basis proffered
why the opinions should not be heard in the first instance. Moreover, on the point about
Mr. Tapp’s reliance on supposed hearsay, expert opinion is allowed, to some extent, to be
based on what would be considered hearsay. See Pa.R.E. 703 (fact or data relied upon by
an expert need not be admissible in evidence). |

The Department’s citation to 4/ Hamilton v. DER, 659 A.2d 31 (Pa. Cmwlth.
1995) does not support pre-emptive exclusion of the testimony of Mr. Tapp. While it is
so that the Court in A/ Hamilton stated the black letter principle which the Department
quotes, ie., an expert cannot express a conclusion based on facts not in evidence, the
Court, in the next sentence, points to the equally well known principle that “experts by
necessity may rely on the reports of others not admitted into evidence”. Id. at 36. The
Department’s citation to Kresge v. DEP, 2001 EHB 511, is equally unavailing to it and,
indeed, proves the point contrary to its position. First, Kresge did not deal with expert

testimony at all. Mr. Kresge, a lay person, tried to convince the Board of his inability to
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pre-pay a penalty or post a bond therefore. He testified that he did not even try to obtain
a loan because he had no reason to believe he could have obtained one. The Department
is apparently latching onto the part of the Kresge opinion which states in that regard as
follows:
That is insufficient. In Goetz [v. DEP, 1998 EHB 955}, Mr.

Goetz’s testimony that his attorney and his bonding agent told him that he

would not be able to get an appeal bond was inadequate. The Board said

that, “appellant’s attorney and bonding agent never took the stand, or

otherwise gave evidence to support Appellant’s hearsay statements.”

Geotz, 1998 EHB at 967-68. The same principle applies here as to the

potential for a loan. Nobody took the stand and no documentary evidence

was offered to corroborate and substantiate Mr. Kresge’s assertion that he

had no reason to believe that he could have obtained a loan for the penalty

amount.
Kresge, 2001 EHB at 518. The point of that discussion in Kresge and we think the point
of the discussion it cites from Goetz, is not that testimony is barred or prohibited but that
the Appellant had not sufficiently or credibly established the fact asserted. In other
words, the Board was not excluding testimony, it was not crediting it.

For these reasons, we think that the Department’s motion is deniable on its face.
Also, in reviewing the motion together with Sunoco’s Opposition, we find that many of
the allegations of lack of documentation and the like are not well taken. For example,
the allegation that regulatory cost manuals were not provided to the Department is off the
mark altogether. Mr. Tapp’s expert report does indeed identify the manuals in question
and they are EPA public documents. We do not believe that Sunoco’s not having
produced them or Mr. Tapp’s not having brought them to his deposition are legitimate
grounds for excluding his testimony in advance.

Another example is the Department’s allegation that Mr. Tapp’s evidence should

be barred because he supposedly relied upon hearsay input from a “Mr. Paul Frost” who
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had not been identified as a witness by Sunoco. Even if that argument had merit in its
own right, which is questionable, it turns out that the reference to “Mr. Paul Frost” in the
transcript was a transcription error which should have read “Mr. Paul Braun”. The
corrections to the transcript, including this one, were telecopied to the Department’s
counsel on May 23, 2003. Sunoco Opposition Ex. C. Mr. Braun is a Sunoco employee
whose identity as a potential witness was disclosed to the Department in Sunoco’s
January 31, 2003 Objection and Answers to the Department’s First Set of Interrogatories.
Sunoco Opposition Ex. E.  We agree with Sunoco’s counsel that this supposed
“problem” could have been cleared up by a simple telephone call from counsel for the
Department to counsel for Sunoco. In any event, we would have expected the
Department to have brought this situation to our attention before Sunoco had to do so in
its Opposition and before we had to deal ourselves with the matter of the phantom “Mr.
Paul Frost” -- or, alternativer stated, the “Mr. Paul Frost” phantom matter.’

We, therefore, enter the following Order:

These are just two examples we choose to write about. We have reviewed carefully each and
every allegation of alleged inadequacy stated by the Department and Sunoco’s responses thereto. These are
not the only attempted points of the Motion which do not complete a circuit.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SUNOCO,INC. R & M)

V. : EHB Docket No. 2002-268-K

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION

ORDER
And now this 5" day of June, 2003, upon consideration of the Department’s

Motion In Limine to Exclude From Evidence The Expert Report of Darren J. Tapp and
Sunoco, Inc. (R & M)’s Opposition thereto, it is HEREBY ORDERED that the Motion is

DENIED.

ENVIRONMENTAL HEARING BOARD

ICHAEL L. KRANCER
Administrative Law Judge
Chairman

DATED: June5,2003

c:  DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Douglas White, Esquire

Peter Yoon, Esquire

Martha Blasberg, Esquire
Southeast Regional Counsel

For Appellant:

Philip J. Katauskas, Esquire
PEPPER HAMILTON, LLP
3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
CITY OF ERIE
V. : EHB Docket No. 2003-018-R

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and ERIE CITY WATER

AUTHORITY, Permittee : Issued: June 6, 2003

OPINION AND ORDER ON
PETITION FOR RECONSIDERATION

By Thomas W. Renwand, Administrative Law Judge
Synopsis:.

The Board denies a Petition for Reconsideration of a Final Order. The Board will not
reconsider a final order where the Petition for Reconsideration fails to set forth compelling and
persuasive reasons for reconsideration.

OPINION
On May 7, 2003 we granted the Motion to Withdraw Appeal filed by City of Erie
Solicitor Paul Curry. In so ruling, we held that the filing of an Appeal on behalf of the City of
Erie before the Environmental Hearing Board is specifically entrusted to the executive branch of
the City of Erie through the office of the Mayor by the City Solicitor. We reached this

determination after close review of the parties’ legal papers including extensive legal memoranda

438



filed by the parties. Attorney Tinko, still purporting to represent the City of Erie, requests that
we reconsider our Opinion and Order.
The reconsideration of a final Board Order is an extraordinary remedy and “will be

21

granted only for compelling and persuasive reasons.”” The reasons set forth in the Petition for
Reconsideration of a Final Order (Petition) were already carefully cénsidered but rejected by the
Board in ruling on the original Motion to Withdraw Appeal. Therefore, tﬁe Petition does not set
forth any “compelling and persuasive reasons” to grant reconsideration.

We do wish to address one of the reasons advanced in the Petition. Attorney Tinko
renews his argument that the Motion to Withdraw Appeal is a dispositive motion and since the
Motion to Withdraw Appeal was not initially accompanied by a supporting memorandum of law
we should have denied the Motion on that basis alone.

This argument is a classic example of elevéting form over substance to reach a result that
would only delay a resolution of the issue raised in the Motion to Withdraw Appeal. First, as we
acknowledged on the first page of our Opinion, “although the end result of the Motion is
dispositive we do not believe it is a dispositive motion as envisioned by our Rules.” Second,
after directing the City of Erie through Solicitor Curry’s office to file a legal memorandum in
support of its Motion to Withdraw Appeal we provided Attorney Tinko an opportunity to file a
responsive memorandum of law to the legal memorandum filed by Attorney Curry. Attorney
Tinko indeed did file a responsive memorandum of law. Therefore, Attorney Tinko was not
prejudiced in any way by the filing of the legal memoranda. He was able to file a responsive

legal memorandum to Attorney Curry’s legal memorandum which is exactly the procedure set

forth under the Pennsylvania Code regarding dispositive motions.> The procedure fashioned by

' 25 Pa. Code § 1021.152(a); Potts Contracting Co. v. DEP, 2000 EHB 145.
225 Pa. Code § 1021.94
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the Board is the sort expressly authorized by the Pennsylvania Code which states as follows:

The rules in this chapter shall be liberally construed to secure the
just, speedy and inexpensive determination of every appeal or
proceeding in which they are applicable. The Board at every stage
of an appeal or proceeding may disregard any error or defect of
procedure which does not affect the substantial rights of the
parties.

Since Attorney Tinko has not satisfied the criteria for reconsidering our Order of May 7,

2003 the Board will deny his Petition accordingly.

325 Pa. Code § 1021.4.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

CITY OF ERIE

V. : EHB Docket No. 2003-018-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and ERIE CITY WATER
AUTHORITY, Permittee

ORDER

AND NOW, this 6t day of June, 2003, the Petition for Reconsideration of

a Final Order is denied.

ENVIRONMENTAL HEARING BOARD

Tl TH e

THOMAS W. RENWAND
Administrative Law Judge
Member

DATED: June 6, 2003

See following page for service list.
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EHB Docket No. 2002-018-R

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Thaddeus A. Weber, Esq.
Northwest Regional Counsel

For City of Erie:
Paul F. Curry, Esq.
City Solicitor
626 State Street, Room 505
Erie, PA 16501

and
Joseph W. Tinko, Esq.
Tinko Law Group
899 Grove Street
Meadville, PA 16335

For Erie City Water Authority:

Timothy M. Sennett, Esq. '

KNOX MCLAUGHLIN GORNALL & SENNETT, P.C.
120 West Tenth Street

Erie, PA 16501-1461

med
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 ZND FLOOR ~ RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
TINICUM TOWNSHIP
V. M

: EHB Docket No. 2001-263-L
COMMONWEALTH OF PENNSYLVANIA, (Consolidated with 2002-101-L)
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and DELAWARE VALLEY
CONCRETE CO., INC.

Issued: June 18, 2003

OPINION AND ORDER ON
MOTION TO DISMISS

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

Where the permittee in two third-party appeals surrenders the appealed permits, thereby
voiding authorization for the activities objected to by Appellants, the appeals are dismissed as
moot.

OPINION

Before the Board are the Permittee’s motions to dismiss the Appellant’s appeals as moot.
Permittee Delaware Valley Concrete Co., Inc. (“DVCC”) owned and operated a quarry in
Tinicum Township, Bucks County from 1987 thfough 2003. In EHB Docket No. 2001-263-L,
Appellant Tinicum Township (“Tinicum”) appealed the Department of Environmental
Protection’s (the “Department’s”) issuance of Noncoal Surface Mining Permit No. 09870302C3
(“Mining Permit”) to DVCC. The Mining Permit included modifications that allowed DVCC’s

mining operations to expand and include blasting and extraction of shale from the quarry. Under
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EHB Docket No. 2002-101-L, Tinicum appealed the Department’s issuance of National
Pollutant Discharge Elimination System Permit No. PA0036721 (“NPDES Permit”) to DVCC,
which authorized pumping of water from the quarry.

On September 17, 2002 this Board superseded the NPDES Permit appealed in EHB
Docket No. 2002-101-L, but dewatering continued. Thereafter, Tinicum sought to enjoin DVCC
from dewatering in Tinicum v. DVCC, in Bucks County, No. 02-01876-26-5. DVCC asserted a
counterclaim against Tinicum for millions of dollars in damages based upon allegations of
improper litigation as related to the appeals before the Board. That matter is ongoing.

During the pendency of the two separate appeals, an agreement was reached for sale of
the site of the quarry to the Commonwealth of Pennsylvania Department of Conservation and
Natural Resources (“DCNR”). (Motion Exhibit A.) On February 14, 2003, DVCC filed in each
appeal essentially identical motions to dismiss Tinicum’s appeals as moot in light of the pending
sale of the site to DCNR. On March 7, 2003 the Department concurred in DVCC’s motions.
Appellant responded to the motions on March 18, 2003 and DVCC filed its reply on April 1,
2003.

On April 4, 2003, upon the Board’s own motion, the appeals were consolidated at EHB
Docket No. 2001-263-L. Following a conference call on April 8, 2003 among the parties and
the Board, the Board took the pending motions under advisement, which allowed the parties
additional time to discuss settlement. On May 14, 2003, DVCC filed a “Supplemental Reply” to
the responses to the motions to dismiss. In its reply DVCC indicated that (1) on March 24, 2003
the quarry had been conveyed to the Commonwealth of Pennsylvania; (2) DVCC surrendered the
Mining Permit and the NPDES Permit to the Department; and (3) DVCC was no longer

authorized by the Department to blast or discharge water as described in the NPDES Permit at

494



the site. (Supp. Reply Exhibits A-C). The permits have not been transfefred to the
Commonwealth. Pursuant to the Board’s order, Tinicum filed its response to the “Supplemental
Reply” on June 2, 2003.

DVCC and the Department seek dismissal of the appeals and argue that surrender of the
permits has rendered the appeals moot and left the Board incapable of providing the relief
sought. Tinicum responds that the appeal should not be dismissed and asserts that this matter
falls within the exceptions to the mootness principle. Tinicum argues that the case involves
issues of public importance and that it will suffer a detriment without the Board’s decision.!

The Board will grant- a motion to dismiss only where there are no material factual
disputes and the moving party is clearly entitled to judgn‘lent as a matter of law. Borough of
Chambersburg v. DEP, 1999 EHB 921, 925; Smedley v. DEP, 1998 EHB 1281, 1281. After
careful review, we now grant DVCC’s motions to dismiss the appeals relating to the Mining and
NPDES permits because they are moot.

“It is ax_iomatié that a court should not address itself to moot questions and instead should
only concern itself with real controversies, except in certain exceptional circumstances.” Goetz
v. DEP, 2001 EHB 1127, 1131 (quoting Ir re Glancey, 518 Pa; 276, 282 (1988)); See also
Horsehead Resource Development Company, Inc.. v. DEP, 780 A.2d 856 (Pa. Cmwlth. 2001) (an
appeal before the Environmental Hearing Board is moot where the orders that were basis of the
appeal are withdrawn). Exceptions have been made where the conduct complained of is capable
of repetition yet likely to evade review, where issues of great public importance are involved, or

where a party will suffer a detriment without a decision. Sierra Club v. Pennsylvania Public

! Tinicum also made several arguments relating to the fact that the sale of the quarry to DCNR
had not been consummated. Since filing of the motion and response, the property transfer has
been finalized. Therefore, we need not address those arguments.
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Utility Commission, 702 A.2d 1131, 1134 (Pa. Cmwlth. 1997), affd, 557 Pa. 11 (1999). The
appropriate inquiry in determining if a case is moot is whether the litigant has been deprived of
the necessary stake in the outcome or whether the court or agency will be able to grant effective
relief. See Horsehead Resource Dev. Co, 780 A.2d at 858 (citing Al Hamilton Contracting Co.
v. DER, 494 A.2d 516 (Pa. Cmwlth. 1985)); see also Goetz, 2001 EHB at 6.

The Board has previously addressed the question of mootness in a case where an
appealed permit has been relinquished by the permittee. In 4u v. DEP, 2001 EHB 527, we
dismissed an appeal of a surface coal-mining permit as moot where the perinittee indicated to the
Department that it wished to withdraw its permit and the Department later cancelled the permit.
Because the permittee had voluntarily withdrawn its permit and the Department cancelled it, we
determined that no effective relief could be granted. In the present case, DVCC has surrendered
to the Department the permits that formed the bases of the appeals. The Department has stated,
“any blasting, or discharge of water as described in the NPDES Permit . . . are no longer
authorized” at the site. Surrender of the permits has effectively voided consent for the activities
Appellants find objectionable and left the Board unable to provide the relief requested.

Appellant argues that the appeal should not be dismissed because of the counterclaim
filed by DVCC in the pending Bucks County Common Pleas Court action. Tinicum argues that
the exceptions to the mootness principle apply. Specifically, Tinicum argues that the millions of
dollars at stake in the counterclaim questioning the propriety of filing the subject appeal is a
matter of great public importance. It asserts that a determination on the merits of the appeal by

the Board is needed to establish that the appeal was not improperly filed. Similarly, Tinicum

% Mining activities directly related to satisfactory reclamation and stabilization of the quarry are
authorized.
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asserts that it will suffer detriment in the form of damages if the Board does not decide thlS
appeal.

| While we might agree thatvthe millions of dollars af stake in DVCC’s counterclaim
against Tinicum is of particular significance to the citizens of Tinicum, we cannot agree that it
creates an issue of “such public importance” that we should overlook the mootness of this
appeal. The public interest exception is granted only in rare circumstances. See Pequea
Township v. DER, 1994 EHB 755, 765 (citing Strax v. DOT, 588 A.2d 87 (Pa. Cmwlth. 1991)).
The Board’s failure to reach a decision in this case will not lead to sigrﬂﬁcant environmental
damage; nor will the public health be threatened. Furthermore, DVCC'’s point that there exists
another forum for resolution of the issues that concern Tinicum is well taken. The Court of
Common Pleas is more than merely another forum. It is the forum in which the issues that
Tinicum point to for maintaining the instant appeal were initially raised. Tinicum will be able to -
fully litigate the couﬁterclaim filed by DVCC in the Common Pleas action. See Au, supra (need
to create a factual record to support an award of fees and costs was not a basis for retaining
jurisdiction over an otherwise moot appeal). We are not persuaded that Tinicum will be harmed
in any way or that its rights will be adversely affected as a result of the dismissal of these
consolidated appeals.

Accordingly, we enter the following Order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

TINICUM TOWNSHIP
V.
EHB Docket No. 2001-263-L
COMMONWEALTH OF PENNSYLVANIA, (Consolidated with 2002-101-L)
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION and DELAWARE VALLEY
CONCRETE CO., INC.
ORDER
AND NOW, this 18® day of June, 2003, Tinicum Township’s appeals are dismissed as

moot.

ENVIRONMENTAL HEARING BOARD

ICHAEL L. KRANCER
Administrative Law Judge

Chairman
»
RN

GEORGE J. MiLLER
Administrative Law Judge
Member

Tloww TV e

THOMAS W, RENWAND
Administrative Law Judge
Member
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. LA

MICHELLE A. COLEMAN
Administrative Law Judge
Member

LoDl

BERNARD A. LABUSKES, JR.
Administrative Law Jud

Member

DATED: June 18,2003

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Thomas Crowley, Esquire
Southcentral Regional Counsel

For Appellant, Tinicum Township:
Robert J. Sugarman, Esquire
SUGARMAN & ASSOCIATES
11™ Floor Robert Morris Building
100 North 17™ Street
Philadelphia, PA 19103

For Permittee, Delaware Valley Concrete:
John P. Kirill, Jr., Esquire

Philip M. Bricknell, Esquire

Julia M. Glencer, Esquire

KIRKPATRICK & LOCKHART, LLP

240 North Third Street

Harrisburg, PA 17101

tdt
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAR

LAUREL LAND DEVELOPMENT, INC.
V. : EHB Docket No. 2003-033-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: June 20, 2003

OPINION AND ORDER
ON DEPARTMENT OF ENVIRONMENTAL PROTECTION’S
MOTION TO DISMISS

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

Under the unique facts of this case, where the Department personally serves the permittee
with a copy of an Administrative Order but then serves the original Administrative Order by
certified mail the 30 day Appeal period begins to run from the date the Administrative Order is
received by certified mail. Looking at the facts in this case practically rather than technically we
conclude thai at the time of personal service of the Administrative Order it was a draft, non-final
and conditional document. The Department’s Moﬁon to Dismiss is denied.

Introduction

Appellant Laurel Land Development, Inc. (“Laurel Land” or “the minirig company’’), is

engaged in the surface mining of bituminous coall.. Mr. Kenneth Morchesky is the President of

Laurel Land. This Appeal involves a bituminous coal mine (the McDermott Mine) in Cambria
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County operated by Laurel Land pursuant to a permit issued by the Pennsylvania Department of
Environmental Protection. (“Department” or “DEP”)

This area of Pennsylvania has been extensively mined over the years. There are two
abandoned Lower Kittanning deep mine discharges designated as MD3 and MD5 on land
adjacent to the McDermott Mine site. After a hydrogeologic investigation completed in
September, 2001, the Department determined that Laurel Land’s mining operations at the
McDermott Mine resulted in water quality degrada'tion of the discharges at MD3 and MD5. The
parties subsequently engaged in extensive discussion and the Department, at Laurel Land’s
request, conducted a second hydrogeologic review. The results of 'the second hydrogeologic
review were similar to the first hydrogeologic reviesv. In January, 2003, the Department issued
an Administrative Order directing Laurel Land ts take various steps to correct the water quality
degradation of the discharges at MD3 and MD5. Laurel Land appealed the Administrative Order
contending that its mining operations did nof cause or contribute to the problems with the
discharges.

The Department’s Motion to Dismiss

Presently before the Board is the Department’s Motion to Dismiss Laurel Land’s Appeal
as untimely.! The Board will grant a motion to dismiss only where there are no material factual
disputes and the moving party is clearly entiﬂed to judgment as a matter of law.> The Board
evaluates motions to dismiss in the light most favorable to the non-moving palrty.3

The Department contends the Appeal is untimely because it issued the Administrative

Order on January 2, 2003, personally served it on Laurel Land’s President that same day, and -

! The Department’s Motion to Dismiss and supporting papers were filed on April 14, 2003. Laurel Land’s Response
and supporting papers were filed on May 14, 2003. The Department’s Reply was filed on June 9, 2003.

2 Borough of Chambersburg v. DEP, 1999 EHB 92, Smedley v. DEP, 1998 EHB 1281, 1282.

* Solebury Twp. and Buckingham Twp. v. DEP and Penn Dot, EHB Docket No. 2002-323-K (Opinion issued
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Laurel Land’s Appeal was docketed with the Board more than 30 days later — on February 12,
2003. The Board’s Rules of Practice and Procedure’ provide that the jurisdiction of the Board
will not attach to an appeal from an action of the Department unless the appeal is in writing and is
filed with the Board within 30 days after the party appellant has received written notice of the
action unless a different time is provided by statute. Laurel Land contends that it was its belief
that the Administrative Order handed to Mr. Morchesky on January 2, 2003 was not a final order.
Instead, the actual Order would only be sent to the mining company by certified mail if Laurel
Land was unable to persuade the Department to recénsider its position.

According to the Department’s Motion and supporting affidavits, the Administrative
Order was final once it was signed by Cambria Office District Mining Manager Donald A. Barnes
on January 2, 2003. Moreover, “upon Mr. Bameé; signature, the Order was final and ready to be
issued.” In what the Department contends was a courtesy, Mr. Rodgers “telephoned Mr.
Morchesky in an attempt to notify him that an Administrative Order had been signed and would

6 Mr. Morchesky received the voice mail message from Mr. Rodgers but

be issued that day.
instead of returning the call he traveled to the Cambria District Mining Office, met with Mr.
Rodgers and two other Department officials, and was handed a copy of the Administrative Order.
The Department contends it informed Mr. Morchesky that the Order was final but that a copy of
the Order would be mailed to him “for his ﬁles.”;' |

Instead of mailing the Administrative E)rder to Laurel Land on Janﬁary 2, 2003 the

Department waited an entire week and then mailed the original Administrative Order (which now

contained a Department docket number) by certified mail. The Department letter enclosing the

February 20, 2003). O’Reilly v. DEP and JDN Development Company, Inc., 2000 EHB 723.
425 Pa. Code § 1021.52.

% q 11, Affidavit of Raymond Rodgers, Department Compliance Specialist.

© 4 13, Affidavit of Raymond Rodgers. (emphasis added).
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Order is dated January 9, 2003. The letter was received by Laurel Land on January 14, 2003.
Discussion

As the Department is well aware its mission is to serve and protect the public and the
environment. Therefore, it is absolutely essential that when the Department orders a member of
the public to take some action that there be no doubt as to when the thirty day appeal clock starts.
The facts of this case are very similar to the facts in Soil Remediation Systems, Inc. v. Department
of Environmental Protection.! In Soil Remediation the Department sent a letter constituting final
agency action to Soil Remediation by both facsimile and certified mail. The cover sheet of the
facsimile was marked “advanced copy.” The letter sent by facsimile was received that same day
while the letter sent by certified mail was received three days later.

Soil Remediation appealed the Department’s action to the Board. The Department filed a
motion to dismiss contending the appeal was untimely. The appeal had been filed 29 days after
receipt of the certified letter but 32 days after receipt of the letter sent by facsimile.

The Board granted the Department’s motion and dismissed the appeal.® Commonwealth
Court reversed. In an opinion written by Judge Colins, Commonwealth Court indicated that what
constitutes a final administrative action is determined by looking at the facts practically rather
than technically. Applying this standard, the court held as follows:

In the present case, Soil Remediation was not apprised of the finality
of DEP’s determination until it received the certified letter on
December 9, 1996. This Court’s practical construction of the
“advanced copy” notification on the facsimile leads to the conclusion
that it was reasonable for Soil Remediation to have believed that this
was not the operative notice for purposes of appeal. The inclusion of
the conditional language in and of itself made the notice defective.
Moreover, when viewed in conjunction with the receipt of the

certified letter sometime thereafter, which included the language
“appeals must be filed with the Environmental Hearing Board within

7703 A.2d 1081 (Cmwlth. Ct. 1997).
8 S0il Remediation Systems, Inc. v. DEP, 1997 EHB 390.
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30 days of receipt of written notice of this action”(as did the so called
“advanced copy”), we feel that it was even more understandable that
Soil Remediation relied on the certified letter as the operative notice
for purposes of the 30 day appeal period.”

The Department does not explain why it took a week to mail the original order to the
permittee.  This is especially important to our consideration in conjunction with the
Department’s Motion and Mr. Rodgers’ affidavit which states that the Administrative Order
would be mailed that same day, January 2, 2003. What is readily apparent is the Department had
intended to mail the Administrative Order to Mr. Morchesky on the day it was signed but instead
chose to wait an entire week after he conferred with three Department officials. Why?

The Department’s delay of one week when all it was doing was adding a docket number
to the original order certainly leads to the inference that it might be reconsidering its earlier
decision. In addition, why did the Department even need to send the Order by mail since- Mr.
Morchesky had already been personally served? If this Order is “just for Laurel Land’s files”
why was it sent by certified mail rather than ordinary mail? Finally, why is the Department
sending é file copy of the Order to Laurel Land anyway? Did it not think the hard copy would be
the file copy or that Laurel Land did not have a phofocopier? Why would this even matter?

When Mr. Morchesky was personally sel;lved with a copy of the Administrative Order it
could properly be viewed as a draft, non-ﬁnai, and conditional document. This conclusion is
strongly supported by the Department’s forwardiﬁg days later the original Administrative Order
by certified mail. This step, when viewed in the context of the facts of this case, effectively
nullified the earlier service of the Order and started a new “30 day appeal clock.” When

considering all of these facts and inferences in a practical manner as instructed by the

Commonwealth Court, we have no choice but to conclude that the final Department action did

® Soil Remediation Systems, Inc. v. Department of Environmental Protection, 703 A.2d 1081, 1084 (Cmwlth. Ct.
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not occur until the certified letter enclosing the original Administrative Order was received by
Laurel Land. It was certainly understandable, aftgr a period of lengthy administrative
negotiations with the Department, that the final action of the Department did not take place until
the original Order was sent to Laurel Land by certified mail. Thus, Laurel Land was justified in
relying on the Order sent by certified letter as the operative notice for purposes of the 30 day

Appeal period. Consequently, Laurel Land’s Notice of Appeal was timely filed.

1997).
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

LAUREL LAND DEVELOPMENT, INC.
V. : EHB Docket No. 2003-033-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 20" day of June, 2003, after reviewing the facts in the light most
favorable to the non-moving party and in a practical rather than a technical manner, the

Department’s Motion to Dismiss is denied.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RE:Wf;D

Administration Law Judge
Member

DATE: June 20, 2003

c: DEP Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Dennis A. Whitaker, Esq.
Southcentral Regional Counsel

For Appellant:

Stanley P. DeGory, Esq.

BONYA GAZZA & DEGORY LLP
134 South Sixth Street

Indiana, PA 15701
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3488 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

TELECOPIER (717) 783-4738

400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
TJS MINING, INC.
V. : EHB Docket No. 2002-136-L

(Consolidated with 2002-137-L)
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: July 2, 2003
PROTECTION :

OPINION AND ORDER ON

PETITION TO INTERVENE

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

The Board denies UMWA’s petition to intervene in an appeal involving miner safety
issues because UMWA has failed to explain why it has a direct interest in the outcome of this
appeal, as opposed to a general interest in the precedent that may be set. UMWA has also
expressly declined to explain with any speciﬁcity what issues it would pursue if permitted to
intervene and its position on those issues.

OPINION

TJS Mining, Inc. (“TJS”) filed these consolidated appeals from two compliance orders
issued by the Department of Environmental Protection (the “Department”) because TJS
evacuated miners using battery-operated equipment during a ventilation-fan stoppage. The
United Mine Workers of America (“UMWA”) has petitioned the Board to allow it to intervene in

this matter.
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It does not take much to be able to intervene in Board procéedings. 35 P.S. § 7514(e)
(“Any interested party may intervene in any matter pending before the Board.”); Browning-
Ferris, Inc. v. Department of Environmental Protection, 598 A.2d 1057, 1060 (Pa. Cmwlth.
1991) (“any person or entity interested, i.e., concerned, in the proceedings before the Bqard”
may intervene). The Board’s proceedings, however, are different in nature from a town hall
meeting or other public fora where virtually everyone who cares to speak his or her mind may do
so. Board proceedings constitute adversarial litigation, which means that a party-participant
must have an actual stake in the outcome of the appeal at hand. LTV Steel Company, Inc. v.
DEP, 2002 EHB 605, 606. A person who would participate as a party in an appeal must show
that it will gain or lose by direct operation of the Board’s determination. Id.; Jefferson County v.
DEP, 702 A.2d 1063, 1065 n.2 (Pa. Cmwlth. 1997). The person’s interest must be substantial,
direct, and immediate. Conners v. Stafe Conservation Commission, 1999 EHB 669, 671.

One would think that it would almost go without saying that UMWA would have a direct
interest in any Board proceeding involving the safety of miners. Almost, but not quite. Here,
UMWA has failed to explain why it has any direct interest in whether this Board upholds the
issuance of the compliance orders to TJS. Instead, its sole basis for seeking intervention is that it
is prosecuting a separate and unrelated appeal before the Board that is said to involve issues that
are similar to the issues presented here. Iﬁ other words, the result in this case may have an
indirect impact on the case that UMWA actually cares about. This is the very definition of an
interest that is indirect, and therefore, insufficient to confer standing or support a right to
intervention.

UMWA'’s concern regarding the legal precedent that may be established in this case is

similar to a steel manufacturer’s concern in Joseph J. Brunner, Inc. v. DEP, EHB Docket No.
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2002-304-L (February 14, 2003). The manufacturer petitioned to intervene in that case because
it produced material utilized as alternate daily cover at landfills. It had an interest in whether a
new disposal fee could be applied to such cover materials. The manufacturer, however, had no
connection whatsoever with the Brunner landfill. Its interest was in the underlying legal issue--
the precedent to be set. That precedent could have an indirect impact on how the Department
assessed fees at those landfills that the manufacturer did use.

We rejected the manufacturer’s petition, holding as follows:

What USS is really arguing is that it has a keen interest in
the legal issue that is presented in this appeal. A party with such
an interest may very well be entitled to participate as an amicus
curiae, but such as interest, without more, is insufficient to justify
standing as a party. USS will not gain or lose by direct operation
of anything that we decide vis-g-vis the Brunner landfill. Cf.
McCutcheon v. DER, 1995 EHB 6, 9 (interest in trying to protect
private business interest in use of certain cover material
insufficient to confer standing); Shoff v. DER, 1995 EHB 140, 145-
146 (same).

Id., slip op. at 4.

UMWA is in the same position here. In its own words, it has a general interest in
ventilation fan stoppage plans, and what equipment may be used and how miners must evacuate
when a mine fan stops, but it has pointed to no particular interest in or connection with the TJS
mine. We would welcome UMWA'’s valuable input as amicus curiae, but we have no basis for
granting it the equal rights and privileges of a party in this appeal.

The precedents established by this Board may relate to a limited audience, but they can
nevertheless have a significant impact on a particular industry. For example, every landfill in the

state probably has some interest in how this Board decides major appeals that relate to other

landfills. But that interest in the precedent being established is not enough by itself to support
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intervention by those unrelated landfills. A potential intervenor’s interest must relate to a
particular case and the outcome of that case, not just the topic being addressed.

UMWA'’s lack of an immediate interest is further evidenced by its failure to comply with
the Board’s rule regarding intervention. Although the Commonwealth Court has dictated that
intervention is to be liberally allowed, it still must be pursued in accordance with the Board’s
rules. A person who would intervene in Board proceedings must describe in its petition the
“specific issues upon which the petitioner will offer evidence or legal argument.” 25 Pa. Code §
1021.81(b)(4). Instead of complying with this requirement, UMWA has stated as follows:

The UMWA cannot now determine with specificity on which

specific issues it will offer evidence or legal argument, though the

UMW A may wish to participate in all aspects of this case.
This approach is not only inconsistent with the Board’s rules, it provides further demonstration
that UMWA has no specific interest in the fate of the orders that the Department issued to TJS. |

Any time a party intervenes, it necessarily adds to the complexity of a case. The existing
parties, and the Board, are entitled to know where a prospective party stands and how it intends
to participate. A petition that does nothing more than note that it will “let us know” is
unacceptable. Among other things, we do not even know where UMWA would have us place it
in the caption.'

Neither TJS nor the Department filed any response in favor of or opposed to UMWA’s

petition. Therefore, we will deny UMWA’s petition without prejudice to its right to a file a new

petition if it (1) explains why it has a direct stake in the outcome of the compliance orders at the

' TIJS recently defeated a Departmental motion for summary judgment by pointing to evidence and
argument that would support a finding that the Department’s enforcement position jeopardizes the health
and safety of miners. The Department, of course, is convinced that its approach is in the better interest of
the miners. We have no idea at this point who is right, and it would be entirely inappropriate for us to
simply assume that UMWA agrees with the Department or TJS, or that it has some third position.
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TJS mine, and (2) complies with the Board’s rules. In any event, UMWA remains free to
participate as an amicus curiae.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

TJS MINING, INC.

v.
COMMONWEALTH OF PENNSYLVANIA, EHB Docket No. 2002-136-L
DEPARTMENT OF ENVIRONMENTAL : (Consolidated with 2002-137-L)
PROTECTION : ’

ORDER
AND NOW, this 2™ day of July, 2003, the UMWA'’s petition to intervene is denied
without prejudice.
ENVIRONMENTAL HEARING BOARD
« &M

BERNARD A. LABUSKES/ JR.

Administrative Law Judge
Member

DATED: July 2, 2003

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Gail A. Myers, Esquire
Southwest Regional Counsel

For Appellant: )
Joseph A. Yuhas, Esquire
P.O. Box 1025

Northern Cambria, PA 15714
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For UMWA:

Judith Rivlin, Esquire

United Mine Workers of America
8315 Lee Highway

Fairfax, VA 22031-2215
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 788-4738 400 MARKET STREET, P.O. BOX 8457 ] WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

BETH A. PIROLLI, Appellant

\'A : EHB Docket No. 2003-031-K
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 24,2003
PROTECTION; LOWER BUCKS COUNTY
JOINT MUNICIPAL AUTHORITY,

Permittee; WASTE MANAGEMENT OF :
PENNSYLVANIA, INC., Intervenor :

OPINION AND ORDER ON MOTION TO DISMISS
AND MOTION TO DISMISS OR FOR SUMMARY JUDGMENT

By Michael L. Krancer, Administrative Law Judge, Chairman
Synopsis:

| The Board grants a joint motion to dismiss filed by Intervenor and Permittee and a
Motion to Dismiss or for Summary Judgment filed by the Department. The Appellees raised
important legal questions in their motions concerning, among other things, the scope of the
Board’s jurisdiction and mootness. Appellant failed to file any response to either motion. Rather
than engage in discussion of these issues creating precedent in an “empty-chair” litigation, the
Board takes the failure to respond as a sign of Appellant’s lack of further interest in the appeal,
her abandonment of the appeal, non pros of the appeal, or all of those things. Accordingly, and in
further light of Pa. R. Civ. P. 1035.3(d), the Board grants both motions and dismisses this appeal.
L Background

Before us today is the Joint Motion to Dismiss of Intervenor Waste Management of

Pennsylvania, Inc. and Pérmittee Lower Bucks County Joint Municipal Authority (Joint Motion
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to Dismiss), filed on June 4, 2003, and the Department’s Motion to Dismiss or for Summary
Judgment (DEP Motion), filed on June 23, 2003.! No response to either the Joint Motion to
Dismiss or the DEP Motion has been filed.

This appeal purportedly concerns the Department’s concurrence in a joint proposal of the
Lower Bucks County Joint Municipal Authority (LBCIMA) and Waste Management of
Pennsylvania, Inc. (WMPI) to undertake an initial phase of a pilot study for the proposed
introduction of landfill leachate flow into LBCIMA’s publicly-owned wastewater treatment
works in Levittown, Pennsylvania. Intervenor, WMPI owns two municipal landfills, GROWS
and Tullytown Landfill, located respectively in Falls Township and Tullytown Borough, which
accept municipal waste from lower Bucks County.” For years, the two landfills have channeled
their leachate to the GROWS Landfill where the leachate is stored on site and then introduced
into GROWS Landfill’s captive leachate treatment plant. Sometime before May of 2002, WMPI
approached LBCJMA about the possibility of WMPI discharging the landfill leachate being
treated at the GROWS captive facility into the LBCIMA wastewater treatment plant. If this
project came into fruition, the quantity of discharged leachate would ultimately range from
between 50,000 and 100,000 gallons per day on a monthly average. The LBCIMA treatment
plant has suﬂicient available capacity to accept this new waste stream. After consulting with the
Department, LBCJIMA decided to conduct a pilot study in which the leachate would be
temporarily accepted by the treatment plant and testing would be performed to ascertain the

effect, if any, on plant effluent from introduction of the new waste stream.’

' The Joint Motion to Dismiss was served by mail upon Ms. Pirolli on June 2, 2003 and the DEP Motion
was served on Ms. Pirolli by mail on June 17, 2003.
WMPI filed a petition to intervene on April 14, 2003 which was granted on April 28, 2003.
See Notice of Appeal (attached letter from Department to August Baur, dated August 30, 2002, re:
Phase 1 of pilot study to accept landfills leachate at POTW Levittown Wastewater Treatment Plant, Bristol
Township, Bucks County); Department Memorandum in Response to Motion, at 2-3.
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In May 2002, LBCJMA submitted to the Department a description of the parameters of a
pilot study for the discharge of the WMPI leachate to the LBCIMA facility. The pilot study was
envisioned to be conducted in progressive phases. The Phase I portion of the pilot study called
for introducing leachate flow into the LBCJMA treatment plant starting at 10,000 gallons per day
and increasing over several months to 50,000 gallons per day. During the study period the raw
leachate, plant influent and plant effluent would be sampled and analyzed for 180 parameters.

The Department issued a letter to LBCIMA, dated August 30, 2002, which stated that,

We have completed our reviéw of your proposal . . . to conduct a pilot

study for the discharge of leachate from [the WMPI landfills] to the [LBCIMA

plant]. Phase I of this study is limited to 50,000 gallons per day of leachate at the

plant.. The approval to conduct the pilot study is granted with the following

requirements.

Joint Motion to Dismiss, Ex. A (the August 30, 2002 Letter). The August 30, 2002 Letter then
outlines nine separate requirements and provisos. Eight of the nine conditions/provisos relate to
technical and/or monitoring issues. The ninth enumerated proviso, which we quote because it
figures prominently in the Joint Motion to Dismiss and the DEP Motion, states that, “this
approval shall expire 180 days from fhe date of this letter.” The date which is 180 days from
August 30, 2002 is.February 26, 2003.

Appellant Beth Pirolli, a resident of Tullytown Borough, appealed the Department’s
‘August 30, 2002 Letter. Ms. Pirolli filed her apl;eal,_ pro se, on February 11, 2003 in the form of
a letter dated February 4, 2003, after having learned of the pilot study from a local newspaper
article.* Appellant objects to the Department’s approval of the pilot study on various grounds.

She contends that the physical condition of the LBCIMA treatment works is not adequate to

withstand the addition of the leachate waste stream. She asserts that the system pipes are over

* The appeal was subsequently perfected on March 19, 2003 by the submission of information required by

Board Rules.
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fifty years old, and that the corrosive characteristics of the leachate will result in damages to the
system and unintended harmful discharges from the pipes into the environment. According to
Appellant, the Department improperly failed to account for the potential adverse effects on the
sewer system and the environment when approving the pilot study. Ms. Pirolli also contends that
a public meeting should have been held by LBCIMA and township officials concerning the pilot
study prior to its implementation. She also alleges improprieties and conflicts of interest were
involved in the LBCJMA’s approval of embarking on the pilot study.

The Joint Motion to Dismiss and DEP Motion raise several substantial legal issues. First,
all appellees argue that the August 30, 2002 Letter is not a final action, is, therefore, not
appealable, and, therefore, the Board does not have jurisdiction over this appeal. They argue that
the pilot program was not required to have Department approval to implement and that
Department concurrence was sought only as a protective measure just in case the parties wanted
to graduate the pilot program into a permanent one. The Department points out in this regard that
at such time as the LBCJMA and WMPI may want to have the leachate sent to and treated at the
LBCJMA facility on a permanent basis an amendment to the LBCJMA NPDES permit would be
required. As such, there is no Department “action” involved at this stage and, as the Department
puts it, Ms. Pirolli’s appeal letter amounts to no more than a “letter of protest”. The appellees
also argue that, even if the August 30, 2002 Letter could be considered a final appealable action,
the matter is now moot since the August 30, 2002 Letter, by its terms, expired 180 days hence
which was on February 26, 2003.

IL. Discussion

As we said before, Pirolli has filed no response to the Joint Motion to Dismiss filed on

June 4, 2003 or to the DEP Motion filed on June 23, 2003. The Joint Motion to Dismiss was

served on Ms. Pirolli by mail on June 2, 2003 and the DEP Motion was served on Ms. Pirolli by
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mail on June 17, 2003. The time under the Rules for responses has passed. See 25 Pa. Code §§
1021.35, 1021.94(d) (thirty days for response to which three days are added if service was by
mail). We think that it is not beneficial to anyone to engage in a dissertation about the important
legal issues raised by LBCIMA, WMPI and the Department in their respective motions, thus
‘creating precedent, in the context of “empty-chair” litigation. Rather than engage in discussion
of difficult and important legal issues such as appealability, our jurisdiction, and mootness in the
vacuum of and without the benefit of any response from the opposing party, we will simply take
Pirolli’s twin failure to respond as a sign that she now lacks interest in this appeal, has
abandoned her appeal, has fallen into a non pros mode for her appeal, or all of those things.
Accordingly, in light of that, and in further light of Pa. R. Civ. P. 1035.3(d) (summary judgment
may be entered against a party who does not respond to the motion against it) we grant the Joint
Motion to Dismiss and the DEP Motion and dismiss this appeal.

We thus enter the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BETH A. PIROLLI, Appellant

V. : EHB Docket No. 2003-031-K
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION; LOWER BUCKS COUNTY
JOINT MUNICIPAL AUTHORITY,
Permittee; WASTE MANAGEMENT OF
PENNSYLVANIA, INC., Intervenor
ORDER

AND NOW, this 24" day of July, 2003, it is hereby ordered that the Joint Motion to
Dismiss of Waste Management of Pennsylvania, Inc. é.nd the Lower Bucks County Joint
Municipal Authority filed on June 4, 2003 and the Motion of the Department to Dismiss or for
Summary Judgment filed on June 23, 2003 are both GRANTED, and the appeal at EHB Docket

No. 2003-031-K is hereby dismissed.

ENVIRONMENTAL HEARING BOARD

MICHAEL L. KRANCER
Admipistrative Law Judge

Chairman
(el

GEQRGE J. MIELER
Admipistrative Law Judge
Member
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MICHELLE A. COLEMAN
Administrative Law Judge
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BERN A. LABUSKW.
Administrative Law Judg

Member
Dated: July 24, 2003
c: DEP Bureau of Litigation
Attention: Brenda Houck, Library
For the Commonwealth, DEP: For Appellant:
Kenneth A. Gelburd, Esquire Beth A. Pirolli, pro se
Southeast Regional Counsel 365 Main Street

Tullytown, PA 19007-6202
For Permittee:
James A. Downey, II1, Esquire
BEGLEY, CARLIN & MANDIO, LLP
680 Middletown Boulevard
P.O. Box 308
Langhorne, PA 19047-0308

'For Intervenor:

Kristin A. Scali, Esguire

MaANKOQ, GOLD, KATCHER & FoX, LLP
401 City Avenue

Suite 500

Bala Cynwyd, PA 19604
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
EARTHMOVERS UNLIMITED, INC. :
V. : EHB Docket No. 2003-108-L

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: . July 31, 2003
PROTECTION . 8

OPINION AND ORDER ON
MOTION TO DISMISS
By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

The Board denies the Department’s motion to dismiss a contractor’s appeal from a
Departmental determination that the contractor is ineligible to enter into a grant-funded tire
remediation contract with a township. The Department’s motion is premised upon the incorrect
characterization of the appeal as a disappointed bidder’s challenge to a contract award.

OPINION

At this point in this somewhat unusual appeal, it appears that Earthmovers Unlimited,
Inc. (“Earthmovers™) is appealing from the determination by the Department of Environmental
Protection (the “Department”) that Earthmovers was not eligible to enter into a grant-funded
contract with Antis Township to perform a waste-tire remediation project. The Department’s
determination of ineligibility was apparently based upon the Department’s view that

Earthmovers had unresolved violations of the Solid Waste Management Act, 35 P.S. §§
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6018.101-6018.1003. Earthmovers challenges the factual and legal bases for this ineligibility
determination.

The Department has moved to dismiss the appeal. It characterizes Earthmovers as a
disappointed bidder and argues that Earthmover’s appeal is essentially a bid challenge. (Motion,
9 11.) It contends that any decision that this Board might make in this appeal “necessarily
impacts the Antis contract itself.” It asserts that, due to the absence of “indispensable parties,” -
the absence of an abpealable action, and the fact that Earthmovers lacks standing because it is
not a taxpayer of Antis Township, this Board cannot or should not adjudicate this appeal.

The Department seems. to be under the mistaken impression that Earthmovers is
attempting to challenge the actual award of the waste-tire contract to another party. If that were
the case, the Department’s arguments might have had éome merit. As we ﬁndcrstand the case,
however, Earthmovers’ disagreement is not with the Township or. the successful. bidder, and it
does not implicate the award of the contract itself. Earthmovers does not seek any relief from
this Board regarding the award of the contract, and we do not agree that any action that this

Board could take in the exercise of its defined jurisdiction in this mattér would “necessarily
impact the Antis contract itself.” Rather, it is clear to us that Earthmovers is appealing from the
determination by the Department that Earthmovers was not an eligiBle contracting party. The
Department concedes (see Motion 99 4, 17, and 19), as it must, see 2 Pa.C.S. § 101; 25 Pa. Code
§ 1021.2; See also 35 P.S. § 7514(a), that Departmental‘ “determinations ” are appealable.1

In its reply memorandum, the Department seems to- retreat from the references that it
made to “determinations” in its motion, instead arguing that the Department’s finding of

ineligibility must qualify as a “decision” before this Board may review it. (Reply p. 7.) We

! The Department denies that it in fact made such a determination (Reply p. 6 n.3), but the motion before
us is not the proper context in which to resolve that factual dispute.
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believe the Department got it right the first time, but. even if we were inclined to engage in
semantics, deciding that a party is ineligible to work on a grant-funded project qualifies as an
appealable actior; as readily as determining that a party is ineligible.

A governmentally imposed contract bar is a serious matter. The Department’s
determination that is at issue in this matter may well have been the equivalent of such a bar. The
Department is simply incorrect in stating that such a bar has no significance separate and apart
from the Antis contract. As far as we know, the bar is still in place and will have a vcontinuing
impact on Earthmovers’ ability to enter into state-funded projects. Absent relief from this Board,
the Department presumably remains free and unfettered in its ability to broadcast Earthmovers’
purported ineligibility throughout the Commonwealth.”? The Department’s suggestion that
Earthmovers’ interest in this matter is anything other than substantial, direct, and immediate is
difficult to understand and impossible to accept. Furthermore, neither the Township nor the
successful bidder played any apparent role in the Department’s determination and their absence
in the litigation will have no effect or significance. Earthmovers was the lone object of the
Department’s determination, and whether Earthmovers is a taxpayer of the Township also has no
relevance. In short, the Department’s demur to this appeal, premised as it is upon the incorrect
characterization of the case as a disappointed-bidder action, is without merit.

Accordingly, we issue the order that follows.

? We suggest nothing regarding Earthmovers’ claims on their merits. The Department’s motion has
forced us to accept all of the Earthmovers® assertions as true at this stage in the proceedings, and that is
the limit of our intent.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EARTHMOVERS UNLIMITED, INC.

V.

EHB Docket No. 2003-108-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION

ORDER

AND NOW, this 31* day of July, 2003, the Department’s motion to dismiss is DENIED.

DATED: July 31, 2003

C:

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
James F. Bohan, Esquire
Southcentral Regional Counsel

For Appellant:

William J. Cluck, Esquire

Law Offices of William J. Cluck
587 Showers Street

Harrisburg, PA 17104-1663

kb

ENVIRONMENTAL HEARING BOARD

BERNARD A. LAB S, JR.
Administrative La
Member
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
. (717) 7687-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

CITY OF ERIE and JAMES B. POTRATZ

V. : EHB Docket Nos. 2003-084-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and ERIE CITY WATER : .
AUTHORITY, Permittee : Issued: July 31, 2003

OPINION AND ORDER ON
" MOTION TO WITHDRAW APPEAL
By Thomas W. Renwand, Administrative Law Judgé
Synopsis:

In this companion Appeal to the one filed in City of Erie v. DEP and Erie City Water
Authority ' the Board reaches the same result regarding the Motion to Withdraw filed by the Erie
City Solicitor. Pursuant to Plan A of the Optional Third Class City Charter Law the executive
power of the City of Erie shall be exercised by the Mayor. Since the Mayor neither directed nor
approved the filing of a Notice of Appeal before the Environmental Hearing Board, the Motion
to Withdraw Appeal filed by the Erie City Solicitor is granted. |

Discussion

Two appeals have been filed before the Environmental Hearing Board opposing the

Pennsylvania Department of Environmental Protection’s (Department) issuance of permits

allowing the fluoridation of city water by the Erie City Water Authority. The first Appeal filed

! EHB Docket No. 2003-018-R.
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by Attorney Joseph Tinko in the name of the City of Erie as Appellant involved the permit issued
by the Department for the operation of a fluoridation facility at the Sommerheim Water
Treatment Plant located in Millcreek Township, Erie County, Pennsylvania. The second Appeal
filed by Attorney Joseph Tinko on behalf of the City of Erie and James B. Potratz involves the
permit issued by the Department for the operation of a fluoridation facility at the Chestnut Street
Water Plant located in the City of Erie.

In the first appeal, we granted the Motion to Withdraw Appeal filed by the Erie City
Solicitor. We held that the initiation of an action including the filing of an appeal before the
Environmental Hearing Board was specifically entrusted by law to the executive branch through
the office of Erie’s Mayor. Since the Mayor of the City of Erie neither directed nor authorized
the City Solicitor to appeal the isshance of the permit issued by the Department we granted the
City Solicitor’s Motion to Withdraw Appeal.2

Presently before the Board is a Motion to Withdraw (Motion) filed again by Erie City
Solicitor Paul Curry and again raising the same objections in somewhat greater detail. Likewise,
Attorney Tinko expands on his same arguments in opposition.

After carefully reviewing the Motion, Response, and Legal Memoranda with supporting
documents, we remain convinced that we were correct in our original holding. Actions such as
this appeal before the Environmental Hearing Board on behalf of the City of Erie must be
brought by the City Solicitor or his designee.

This does not in any way prohibit Erie City Council from hiring special counsel for the

purpose of representing City Council’s interest an