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- "FORWARD

In this volume are contained all of the final adjudications of the
Environmental Hearing Board issued during the calendar year 1979.

This Environmental Hearing Board was created by the Act of December
3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of
April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970,
conmonly known as "Act 275", was the Act that created the Department of
Environmental Resources. Section 21 of that Act, §1920-A of the Admini-
strative Code, provides as follows:

"§1921-A Envirommental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and
issue adjudications under the provisions of the act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law," or any order, permit, license or decision
of the Department of Envirgmmental Resources.

(b) The Envirormental Hearing Board shall continue
t0 exercise any power to hold hearings and issue adju~
dications heretofore vested in the several persons,
departments, boards and commissions set forth in section
1901-A of this act.

(c) Anything in any law to the contrary notwith-
standing, any action of the Department of Environmental
Resources may be taken initially without regard to the
Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final
as to such person until such person has had the oppor-
tunity to appeal such action to the Envirormental Hearing
Board; provided, however, that any such action shall be
final as to any person who has not perfected his appeal
in the mamner hereinafter specified.

(d) An appeal taken to the Envirommental Hearing
Board from a decision of the.Department of Environmental
Resources shall not act as a supersedeas, but, upon
cause shown and where the circumstances require it, the
department and/or the board shall have the power to
grant a supersedeas.

(e) Hearings of the Envirormmental Hearing Board
shall be conducted in accordance with rules and regula-
tions adopted by the Environmental Quality Board and
such rules and regulations shall include time limits
for taking of appeals, procedures for the taking of
appeals, location at which hearings shall be held and
such other rules and regulations as may be determined
advisable by the Environmental Quality Board.



() The board may employ, with the concurrence
of the Secretary of Envirormental Resources, hearing
examiners and such other persormel as are necessary
in the exercise of its functions.

(g} The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to obey any such subpoena, the
Commorwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such
order as the circumstances require.”

In addition, the Board hears civil penalties cases pursuant to The
Clean Streams ILaw, Act of June 22, 1937, P.L. 1987, as amended, 35‘P.S.
§691.1, et seq. and the Air Pollution\Cbntrol Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. §4001 et seq.

Although the Board is made, by §62 of the Administrative Code, an
administrative board within the Department of Envirormental Resources,
it is functionally and legally separate and independent. Its members
are appointed directly by the Governor, with the consent of the Senate.
Its secretaxyl is appointed by the Board with the approval of the
Governor. The department is a party befpre the Board in most cxases2
and has even appealed decisions of the Board to Commonwealth Court..

The first members of the Board were Michael H. Malin, Esquire of
Philadelphia, Chairman; Paul E. Waters, Esquiré of Harrisburg; and
Gerald H. Goldberg, Esquire of Harrisburg. In December of 1972, Michael
H. Malin resigned to return to private practice, and Robert Broughton,
Esquire, a professor of law at Duquesne University of Law School was
‘appointed Chairman on January 2, 1973, and served until December 31 of
1974, when he was succeded by Joanne R. Derworth, Esquire of Philadelphia,
on the Board and Paul E. Waters was named Chamnan Gerald H. Goldberg
left, also_ to return to private practice, in June of 1573, and Joseph L.
Cohen, Esquire, an associate professor of health law at the Graduate
School of Public Health, University of Pittsburgh; was appointed on
December 31, 1973, to replace him. On July 25, 1977, Joseph L. Cohen

resigned to take the position of Administrative Law Judge with the

1. The current Secretary of the Board is M. Diane Smith, who was
appointed on April 1, 1976.

2. The one exception has been appeals from decisions of municipalities
and county health departments under the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et
seq. That exception was eliminated for the future by amendments to -the
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208).



Pennsylvania Public Utility Commission and Thomas M. Burke, Esquire of
Pittsburgh, was appointed and confirmed on October 25, 1977, to fill the
vacancy. Member Joanne R. Derworth resigned from the Board on May 23,
1979. Dennis J. Harnish, Esquire, of Harrisburg, was appointed to the
vacancy and was confirmed May 13, 1980.

T1:1e range of subject matter of the cases before the Board is probably
best gleaned from a perusal of the index and the cases themselves in

this and subsequent volumes,
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Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

Docket No. 77-180-B
DORIS J." BAUGHMAN, ET AL
Air Pollution Control Act
_Article I, Section 27
v. .

COMMONWEALTH OF PENNSYLVANIA

& BRADFORD COAL COMPANY ADJUDICATIOl\i
By Thomas M. Burke, Member, January 26, 1979: o
Bradford Coal Company Inc., (Bradford) ittervenor in.this matter, owrs
and operates a coal cleaning and storage plant in the village of Eigler, Bradford
Township, Clearfield County. Coal dust emissions from the plant have caused,
since at least 19.6.3,. a general condition of air pollution to ekist in the village
of Bigler. After a period of negotiations the Department of Envirommental
Resources (DER) and Bradford, on October 13, 1977, entered into a oonseﬁt order and
agreement (consent order) which requires Bradford to cease the operation of its
coal cleaning plant by July 1, 1979, and provides for the construction of a new
coal cleaning plant, approximately 3,000 feet né)rthwest' of the ekisting plant in
Bradford Township. The DER on October 14, 1977, issued plan approvais under
Section 6.1 of the Air Pollution Control Act, Act of January 8, 1960, P.L. 2119,
as amended, 35 P.S. §4001, et seq., (RPCA), to construct the new.coal cleaning plant.
Twenty-three separate appeals were filed by Bigler residents including
one filéd by counsel on behalf of t‘\nenty—five individuals., Nz.neteen of the appeals
viere diérrxislsed prior to hearing for failure to camply with the rules of the board.
The appeal of Edward A. and Dolores Antonuk was withdrawn by letter dated April 8, 1978,
and the appeal of Clifford Welker is dismissed at this tJme for failure of Mr. 'Welke.r
to appear at hearings. The remaining ap;;eals are those of the twenty-five residents
of Bradford represented by counsel and that of Mr. and Mrs. Donald C. Homman (jointly

referred to herein as appellants).
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2Appellants aver that the DER abused its discretion by entering into an
agreement with Bradford which permits the continued operation of the coal cleaning
plant in noncampliance with the law and that the DER abused its discretion and
violated its statutoi:y and regulatory authority when it issued the plan approvals
to Bradford to construct the new coal cleaning plant.

Four days of hearings were held in Pittsburgh. BAppellants, the DER and
intervenor, have filed proposed findings of fact and conclusions of law and briefs

. in support thereof. We now hereby enter the following:

~

FINDINGS OF FACT

1. Appellants are persons who own property and reside in the village
of Bigler, Bradford Township, Clearfield County, Pennsylvania.

2. Appellee is the Department of Environmental Resources, the agency
authorized to administer the provisions of the Air Pollution Control Act, Act of
January 8, 1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. .

3. | Intervenor is Bradford Coal Company Inc., a Pennsylvania corporation
with its prmc:.pal place of business in the village of Bigler, Bradford Township,
Clearfield County.

4. Bradford Coal Company Inc. (Bradford) owns and operates a coal
cleaning and storage facility.in the village of Bigler, Bradford Township, Clearfield
County (existing plant).

5. The existing plant was constructed in 1954, Since that time its
operation has continually gmvm and over the years the coal storaée area has
continually expanded. In 1962, 266,000 tons of coal were processed at the plant;
in 1976, 428,000 tons of coal were processed.

6. Bradford increased the coal stockpile area at the existing plant

.without a permit. fram the DER required by Section 6.1 of the APCA. I

7. The existing plant includes coal crushing operations, screens,
conveyors, stacker, rax; and finished coal stockpiles, coal loading and unloading
facilities, a wet cleaning plant and a coal fired boiler for heating the plant
during the winter season.

8. Coal dust emissions from the existing plant cause a’general condéition
of air pollution, as that term is defined by ‘Section 3(5) of the APCA, to axist

in the village of Bigler.
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9. Residents of the village of Bigler in the vicinity of the
existing plant have been inundated with coal dust from the existing plant.

The coal dust covers-and soils the outsides of their houses and properties,
prevents the opening of windows in the summertime, is tracked inside the houses
and generally interferes withthe‘ canfortable enjoyment of life and property.

.. 10. Coal dust emissions fram the existing plant are caused by:

(a) dust arlsmg fram roadways because qf the continuous pulverizing

of coal by the movement of traffic;

(b} the loading of trucks and railroad cars by front-end loaders

and high-lifts; h

(c) the shaki.ng‘and brea]dn«j of coal in the crushing and screening

operation; '

(@) the unloading of coal fram trucks; )

(e) the malfunctioning of the coal si:orage pile st_acker causing coal

to drop from top of stéd<er;

‘(£) transfer points on conveyors,.i.e. where doal drops 6ff one

conveyor onto another;

{(g) wind blowing dust from coal storage piles.

11. The coal dust emissions fram the existing plant are fugitive emissions,
that is, emissions emitted into the outdoor atmosphere in a manner other than
by a flue. ‘

12. State Route 970 runs between the stockpile area and the cleaning
facility area of thé existing plant. '

13. Ambient air quality standards for suspended and settleable
particulate matter sét to protect the public health have been exceeded in the
area surrounding the existing plant.

14. Tests by the DER from May 8, 1975, to June 1, 1975, of the air
quality in the vicinity of the exis\ting plant resulted in the following readings

of suspended solids in rnicrograms/m3 .
High Iow Average

(a) Marsh property {apprax. 50 feet north.of plant) - 497 34 T 195
(b) Wisor property (approx. 50 feet east of plant) 490 45 | 199
(c) Iansberry property (appxjox. 1,000 feet north of plant) 122 33 75
(d) Dixon property (approx. 50 feet south of plant) 381 46 200

(e) Shaffer property (approx. 1/3 mile east of plant) 163 66 115

a
- 3 -
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15. The National Ambient Air Quality Standards for suspended solids promul-

gated by the administrator of the Envirommental Protection Agency as necessary for the

picotection of the public health and incorporated as part of the standards of the

DER at 25 Pa. Code §131.3 are: (a) 24 hour - 260 microgramS/meterB; (b) yearly

average - 75 micrograms/mete_rB. ‘
16. Tests by the DER for settleable particulate in the vicinity of the

existing plant resulted in the following readings in tons per square mile.

o August 17-September 15, 1976  September-Octcber, 1976
Marsh property T . ) :

41
Wisor property : 95 A 71
Lansberry property 17 40
Dixon property void 143
Shaffer property : 19 . ' 16

17. DER ambient air quality standards for settled solids are
42 tons/mile?/month. ‘ |

18. There are houses situated within 50-60 feet of the existing plant.

19. Because of its proximity to residents of the viliage of Bigler
there is no reascnable way to repair the existing plant to prevent it from causing
air pollution.

20. The only effectivé means of abatement of the nuisancé caused by
the existing plant is its closure.

21. The DER and Bradford entered into a cénsent order and agresment
{consent order) on October 13, 1977, which provides for the closure of the existing.
plant and the construction of a new plant off Route 322 in Bradford Township
appraximately 3,000 feet northwest of the existing plant.

22. The consent order provides that the new plant is to be constructed
by December 31, 1979, and that Bradford may operate the existing plant until
July 1, 1979; however-, Bradford may resume operation of .the existing plant due to-
malfunctions which ﬁrevent operations of the new plaht,‘ but only during a periocd
of six months from the issuance of a temporary operating permit. Both plants
cannot be operated at the same time.

23. If Bradford operates the existing plant for any reason after
July 1, 1979, it will forfeit a fifty thousand Gollar ($50,000) bond and be
subject to noncompliance penalties, if any, of §120 of the Federal Clean Air Act

Amendments of 1977.



24. Bradford is required by the consent order to implement "interim"
coal dust control measures at the existing plant such as limiting the size ‘
of stockpiles, cleaning roads and controlling coal spillage. However, these
measures are not expected to significantly improve the conditions' in Bigler,

25. The new plant will be a coal cleaning and storage operation.

26. The new plant is proposed to be constructed on a 230 acre site.
The operation of the new plant will use only about 25 of the 230 acres.

27. There is no zoning ordinance in Bradford Township.

28. The nearest house is 1200 feet from the closest coal processing
area proposed for the new plant. '

29. The potential emission sources at the new plant will be controlled.
30. The DER did not attempt to determine the level of n—oz.sewhl-c—t;— o
will exist at the proposed site and whether the noise therefram will be inimical
to the public well-being. | )
31. Bradford submitted applications to the DER for plan approvals for .
the new plant. )
32. On October 14, 1977,.the DER issued to Bradford Plan Approval
No. 17-302-00008 for a coal/oil fired boiler at the new plant, Plan Approval
No. 17-305’-00011 for a coal dryer, Plan Approval No. 17-305-00012 for a coal
crushing and screéning station and Plan Approval No. 17-305-00013 for various'
fugitive emission soutces such as railroad loadout, coal stockpiles, roadways,
truck dump area, truck loading area and conveyor transfer point.
33. The DER did not do any air sampling to determine the ambient air
quality in the vicinity of the site of the proposed élant.
34. Best availablé control technology is a concept which can include
a number of equivalent £echnologies for emission control. ‘
'35. The conveyors to tra.ﬁsport coal from one area to another at the
new plant will be erclosed on three sides; they will not be enclosed at the
bottom. The use of tube oonveyors\which would provide complete enclosure would
result in additional control of emissions.
36. The emissions from the coal/oil fired boiler at the new plant will
carply with applicable emission limitation standards.
37. The crushing and screening operations which reduce in size and
separate . the coal will be hooded and ducted to a scrubber.
38. Within one year of the start up of the new plant, Bradford must
pave all roads at the site~includi_ng all access roads and all loading and unloadlng

areas. Until the roads are paved, they must be maintained- with dust suppressants.

-5
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39. The paving of roads constitutes best available technology for
controlling emissions from roads.

40. DER did not require Bradford to pave the roads on the site of the
new plant prior to the camencement of its operation in order to allow time to,
determiné where the traffic areas would be located.

41. The location ofgat least same of the roads at the new plant site,
including the iaccess roads, were known at the time of issuance of plan approval.

42, ' The truck unloading area at the new plant will be enclosed on three
sides .and hooded and ducted to a scrubber. )

43, At the new plant coal is to be transported fram the truck unloading
area and the raw coal stockpile by an underground conveyor ;ystem. The under-
ground conveyor system eliminates the use of high~lifts to move the coal and thus
the excessive agitatioﬁ of dust producing coal. ’ '

44, At the new plant the raw coal stockpile will be built with a r%dial
stacker which eliminates the free fall of coal onto the stockpile. |

45. At the new plant there will be no truck traffic f£low through the
plant or around the coal storage area.

46. The point where coal drops from the conveyor belt into the prepara-
tion plant is covered with a hood ducted to a small scrubber,

47. There will be coal stockpiled at the new facility on an area the
approximate size of one-half of a football field.

48, A 65-foot high dike will be constructed between theAvillage 9f
Bigler and the proposed operation. The dike will extend fram the railrocad on the
east to a 170-foot highwall on the west of the éroperty,,a distance of approxi-
mately 300 feet. S F

49. Trees will be planted on top of the dike. A water line with outlets
'at-every 100 feet will be rm across the top Of the dike to water down the raw
coal stockpile. -

50. Trees will be planted along the boundary line between Helen Peter's
property and the new plant. Trees exist on all othér sides of the property.

‘ 51. The proposed control deviées for the coal stockpiies at the proposed
plant, i.e. the radial stacker, underground conveyor system, earthen dam to inhibit
the wind, tree line and water line to wet dovm the pile, if necessary, are as

’
effective at controlling emissions-as-are silss.

-6 - .
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52. The DER made.no study of the possible adverse environmental
effects which could result from allowing a coal cleaning and storage plant to
locate at the proposed site.
53. The DER made no study of the social and econamic benefits of
the proposed plant. - ‘
- 54. On-site roadways produce most emissions fram a coal cleaning plant.
55. The coal/oil fired space heater boiler proposed for the new coal
cleaning plant by Bradford is a minor source of emissions. .
56. The type of coal/oil fired boiler proposed by Bradford as a space
heater constitutes best available technology for the control of emissions.
57. Appellénts are disturbed, éarticularly at night, by unreasonable

noise levels at the Bigler coal cleaning plant.

DISCUSSICON )

The purpose of Bradford's coal cleaning plant at Bigler is the clea;ning
or removal of sulfur and ash fram coal. The operation basically involves the
crushing of the cocal into fines, and the transporting of the fines to a liquid
media where the waste is separated fram the ccal because of the difference in their
specific gravity. "I‘he plant's operation, ait‘rlough simple, involves a constant
movement of coal; it is unloaded from trucks, moved by front end lcaders and
conveyor bélts, and loaded onto trucks and railroad cars. This movément inevitabiy ’
. raises coal dust particles into the atmspherg, In particular, emissions of coal
dust into the air from the Bigler coal cleaning plaxit are caused by: (a) dust
arising from roadways because of the continuous pulverizing of coal by the movement
of traffic; (b) 1oadth of trucks and railroad cars by the front-end loaders and
highlifts; (c) the shaking and breaking of coal in the crushing and screening
operation; (4) the unloading of coal from trucks; (e) the droppihg of coal onto
the storage pile; (£f) the transfer points on conveyors, i.e. the place where coal
drops off one conveyor onto a-nother; and (g) wind blowing coal dust from the

storage piles.




'.
The coal cleaning plant in Bigler was constructed by Bradford in -
h
1954; - since that time, its operation has continually grown and its coal
storagé area has continually expanded. (The expansion has taken place, in part,
without authorization from the DER. 2) In 1962 Bradford processed 266,000 tons
of coal at the plant; by 1976, it was processing 428,000 tons of coal per year.
Residents of the village of Bigler have absorbed the brunt of the plant's growth
as they have became inundated with coal dust from the coal cleaning plant. Houses
and other properties have became soiled and covered with coal dust. The coal
~
dust in the air discourages the opening of windows in the summertime and the use
of yards for cock-outs and other recreations. It gets tracked J.nto hames and
generally interferes with the enjoyment of life and property in the vicinity of
the plant. The testimony of Mrs. Donna Ellinger, who lives approximately
250 to 300 feet fram the plant, is representative of the testimony of the
15 residents of Bigler who testified in this case. She described the coal dust
emissions fram the plant as follows:
"I get coal dirt fram the plant. I don't necessarily éet dust.

Sametimes it is more like ala chunky style. It is particles., I

have heard it hit on the windows when the wind has blown it down,

so it is big enough that I can hear it on the windows. It is in

the house. You can go most anyplace in my house, even as soonas

a half an hour after I have dusted, go like that (indicating),

you have coal dirt,

"In the sumertime, when we have to have the door open, our house

is small and we can’'t afford air conditioning, so.it is hot, and I

open the doors, and before I prepare a meal, I must wash off the top

of the stove, the sink ard wipe off the table, and sametimes you have

to dust the chalrs, if you don't want your seat dirty."NOTES OF TESTIMONY .

P.294

Also, tests by the DER of the quality of the air in the vicinity of the plant
show that the ambient air quality standards for suspended particulate matter and
settleable particulate set to protect ‘the public health have been exceeded.

Appellants' problems are caused by two factors; first, the unconscicnable
. failure of Bradford to install air pollution controls and to implement pollutioﬁ
control practices at the plant and second, and of overriding importance, the
location of this twenty-three acre operation directly contiguous' t0 a residential
area. On three sides of the plant, there are homes within fifty feet of the operation.

The DER has been aware of the‘problems that Bradford's coal cleaning

plant cause the residents of Bigler. In fact, the DER has received more camplaints

1. The present plant was erected in 1954; however, Bradford has operated a coal
loading operation at the site since 1935.

2. 25 Pa. Code 127.11 prohlblts the mchflcatlon of an air cont:mmag_hon source
without prior authorization by the DER. 25 Pa. Code 121.1 dermes T :
- a physical change which increases the amount of air contaminants. emittad.
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over a longer period of time about Bradford's plant than any other source of |
air pollution in the region.3 It has in the past taken some enforcement actions,

none of which were effective in abating or alleviating the problem.4

Finally,
on October 13, 1977, after a period of negotiations and apparently in settlement
of a civil penalty action the DER had filed against Bradford fourteen months earlier,
the DER entered into a consent order and agreement (consent order) whlch provides
for the shutdown of tl.'xe.Bigler coal cleaning plant and the construction of a new
coal cleaning.and storage plant approximately 3,000 feet northwest of the present
plant. Specifically, the consent order provides that the new plant is to be constructed|
by December 31, 1979, and that Bradford may continue to operate the present plant
until July 1, 1979. It also brovides tha£ Brédford may resume operations at the
existing plant after July 1, 1979,' if malfunctions occur at the proposed plant
which prevent its operation, but only during a period of six months fram the date
of issuance of a temporary operating permit. Both plants cannot be operated at
Appellants, because they do not wish to continue to be subjectéd to the
coal dust fram the existing plant, because they believe the new plant will also
cause a nuisance to their cammnity and because of an understandable lack of trust
in the g@ faith of Bradford and the DER, have ap;;eaied f¥om the October 13, .1977,
consent order and the plan approvals issued by the DER to Bradford to construct

the proposed coal cleaning plant.

Our review of the DER action is to determine whether the DER cammitted
an abuse of discretion or an arbitrary exercise of its duties or functions.
Warren Sand and Gravel Co. Inc. v. Comm. of Pa., DER, 341 A.2d 556, 20 Pa. Common- i

wealth Court Ct. 186 (1975); Pennsbury Village Condominiwm v. Com. of Pa., DER,

EHB Docket No. 76-057 (issued July 22, 1977).

3. DER Region 6 is a l4—county area in.the northwestern corner of the state.

4. 'The DER brought one criminal camplaint before a magistrate which resulted in a
$100.00 fine. On July 17, 1968, it issued an administrative order to Bradfo?d ]
requiring the abatement of emissions from the plant. On December 14, 1970, it f'lled
a Camplaint in Equity in the Court of Common Pleas of Clearflgld Cgunty requesting
the Court to enjoin the operation of the plant until it complied with the APCA. ?‘he
camplaint resulted in a consent decree before the Court of Cormon Pleas of Clearf:_.elc_i
County dated May 14, 1971, requiring Bradford to perform certain acts to abate emissions
fram the plant. )
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' © CONSENT ORDER _

Appellants cbject to the consent order for reason that the DER lacks - .
the authority to agree to allow Bradford to operate the present coal cleaning
plant in violation of the "APCA.

Initially, it ié true that conditions will not improve for the resider:m
of Bigler under the consent order during the lifetime of the existing plant.
Although paragraph 8 of the consent order requires Bradford to "take all reasonable
interim neasur;s at the existing site to keep fugitive emissions to a mini:nmn"
and lists specific operating practices which Bradford is required to perform
such as limiting the size and height of ‘stockpiles, cleaning and maintaining
roadways with dust suppressant chemicals and tarping loaaed trucks, the measures
will not significantly alleviate appellants' coal dust problems.

It is clear that the DER has the authority to enter into a consent order.
Section 4(4.1) of the APCA authorizes the DER to issue orders relating to air
pollutién. "I‘he fact that the terms of the order have, after negotiations, been
agreed upon by the recipient prior to the order's issuance, ;ioes: not alter the
authority conferred by Section 4(4,.]_.) supra. BAlso, the DER in its discretion
has the auﬂ'xority,dto allow the operation of anv air contamination source for a
period of time while it achieves campliance, Section 4(4.l1), supra, states in
part that: .

"Such orders may specify a time for compliance, require submission

of a proposed plan for campliance, and require submission of

pericdic reports concerning campliance."

Certamly it is within the DER's dlscreuon to employ remedies for abat.mg air
pollution other than reqmr:.ng the air pollut_'Lon source to irmediately shut down.

We find that appellants have not shown that DER has abused its discretion
by allowing Bradford to operate the plant until July 1, 1979. - Bradford during this
period will be proceeding to construct a new plant further removed fram Bigler and
equipped with coal aust emission control equipwar}t. Bradford has posted a- A
$50,000 bond which it will forfeit if the plant is operated dfter July 1, 1979.5

PLAN APPROWALS FOR NEW PLANT -

To install and operate an air contamination source in.Pemnsylvania, it
is necessary to procure two permlts fram the DER; a plan approval permit pricr to
construction of the source and an operating permit after construction has been

campleted but prior to its operation. See Section 6.1 of the APCA.

5. See also 25 Pa. Code §l4l.4 wherein the DER is authorized to grant a variance
. from its air contaminant emission limitation regulations for a period of up to traies
years. . -
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Bradford applied for and received fram the DER four plah approvals
to construct the new plant. Plan Approval No. 17-302-~00008 was issued for a
coal/oil fired boiler, No. 17+305-00011 for a coal dryer, No. 17-305-00012 for
the crushing and screeniné station and No. 17-305~00013 was issued for various
fugitive emission sources such as the stockpiles, roadways, loading and unloading
areas. Appellants contend that the DER issued these plan approvals to Bradford
éven though the control devices or metﬁods proposed by Bradford for controlling
" scme of the emission points do.not_ constitute the best available technology for
minimizing emissions as required by 25 Pa. Code 127.12(a) (5). Section 127.12(a)
states: '
"Appliéations for approval shall:

(5) Show that the emissions fram a new source will be the minimum
attainable through the use of best available technology."

Larry Wonders, the regional air pollution control engineer, and Francis
Higgins, a field mspector of air pollution sources for the DER, both tesﬁfied
that the primary source pf coal dust emissions from a coal cleaning plant is the
on-site roadways. These emissions are generated by continuous truck traffic that
pulverizes the coal spillage into coal fines which are picked ub by the wind,
Brédford's Plan Approval Permit No.. 17=305-00013 regquires the : prevention of.
roadway coal dust emissions by the paving of the roads within one year of the
§tart«up of the plant. During the initial year of operation, the emissions are
t§ be prevented by treating the roads with dust suppressants.

A Appellants argue that since dust fram roadways is a primary source 6f N
fugitive emissions fram the coal cleaning plant and inasmuch as the DER has
determined that paved roads méintained to prevent the accumulation of dust,
gonstitufe the best available technology for theoontrol of the dust fram roadways,
the DER acted arbitrarily and contrary to law when it issued the plan approval permit
to Bradford allowing Bradford to cammence the operation of the plant and operate
it for a year without the installation of best available technology, i.e. paved roads.
The DER agrees that paved roads do constitute best available technology; however,
it contends that it is justified in permitting Bradford to delay a year before
paving the roads because until the plam.: is operating, the traffic flow, and thus
the location of the roads will ke unknown, as it takes a period of time to develop
a traffic pattern at a coal cleaning plant. DER also points out that during the
initial year the roadways wi_ll be maintained by dust suppressant chemicals. We
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find the DER's contention to be reasonable insofar as the road plan is unknown:
However, testimony showed that the locations of some of the roadways such as
access roads to the site are now known, and were known, at the time of the issuance
of plan approval. In those cases we find that the roads must be paved prior to
start-up of the plant. The requirement of 25 Pa. Code"127,12 that an appiicant
must show that the emissions will be the minimum attainable through the use of
best_available technology, presupposes that the source will not be operated until
and unless it is equipped with the best available technology. Plan Approval
No. 17-305-00013, because it does not require Bradford to install the best
available technology for controlling emissions fram the roadways, the location of
which are known, prior to the commencement of the plant's operation, does not comply
with 25 Pa. Code 127.12{(a) (5). We therefore remand Plan Approval Permit No.
17-305-00013 to the DER to require the paving of all roads at the proposed site
the location of which are known, prior to the camencement of operation of the plant.

Appellants also contend that the DER has not required Bradford to use
the best available technology to prevent the emissions of coal dust from the
stockpiles. Appellants assert that the stockpiles must be enclosed to prevent
windblown emissions therefram. Their cbjection is based on their observations of
coal dust being blown from the piles at the existing plant and a letter addressing
the stockpilé emission problem from William Charlton, the DER engineer responsible
for reviewing plan approval applications, to C. Alan Walker, the President of
Bradford, dated August 5, 1977. The letter stated that:

"...It is the Department's position that windblown fugitive

emissions fram stockpiled materials are best controlled through

the use of same type of enclosure which positively prevents

contact between ambient winds and the stockpiled material. This

represents the best available control technology. We appreciate

the difficulty that would be encountered in applying this technology

in conjunction with a radial stacker, however we are also bound by

25 PA Code 127.1(5), that new air contamination sources must 'control

the emission of air pollutants to the maximum extent, consistent

with the best available technology'. Bradford may elect to propose

some other control strategy, however it must be affimmatively

demonstrated in the application that the alternative technology is

equivalent to enclosing the piles in terms of fugitive dust prevention.”

The DER and Bradford contend that the Bradford plan is equivalent to
an enclosure for preventing fugitive emiissions and thus also constitutes best
available technology;

The primary cause of fugitive emissions from stockpiles is agitation of

the stockpile either through. dumping coal onto the stockpile or removing coal
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from the pile. Bradford's plan is designed to prevent the generation of
dust during loading and unloading. The coal will be placed on the pile by a
radial stacker which will be automatically lowered to thé actual height of the
coal pile, thereby prevmﬁhg the free fail of coal and resulting fugitive
emissions. (The radial stacker is also an improvement over the tube stacker
which is inclined to clog up during the winter fram the freezing of coal.)
High-1ifts and frant-end loaders will not be used for removing coal from the
stockpile; rather, the coal will be removed by a series of hoppers in the
ground beneath the stockpiles which feed into an underground conveyor system,
thus the agitation of the dust-producing coal will be eliminated.

To shield the stockpile from wind, Bradford is constructing a dike
approximately 65 feet high and 300 feet long between Bigler and the stockpile.
The dike will extend fram the railroad on the east to a 170-foot higlwall on
the west of the property. Evergreen trees will be planted on top of the dlke
and a two-inch water line with outlets at every 100 feet wiil be run across the
top of the dike to water down the otockpile,j if needed. The stockpile, which is
limited to a 55 foot height by the height of the radial stacker, will also bel
shielded from wind by a 170-foot highwall +to the west and by the plant itself
which is housed in a 73-foot building to the north. )

The testimony presented on the issue of the effectiveness of this plan
for preventing emissions fram stockpiles as compared with an enclosure was from
either DER or Bradford officials.® They testified that in their opinion Bradford's
plan is as effective. Since we are unable to find that their opinions are in
error, we find that in this case, the plan proposed by Bradford Coal constitutes
best avallable technology for preventing anlssz.ons fram the stockpiles.

Appellants also contend that the DER did not require the best available
technology for control of emissions from the coal/oil fired space heating boiler.
The boiler is a relatively minor source of emissions; the maximum particulate matter
it is allowed to emit by DER regulation is 3.2 1lbs./hour. The type of boiler pro-
posed by Bradford has been recently developed for use without air pollution control
equipment. The emissions are controlled by the adjustment of the cambustion
process to a level in compliance with the DER's regulations. Appellants argue
that since the emissions can be reduced even further by the addition of air

pollution control equipment, Erazdford has not proposed best available technology.

6. The appellants called th2 DER officials as their witnesses.
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The bést available technology requirement does not require the addi- -
tion,of control devices in se.ries,' ad infinitum. The coal/oil boiler proposed
by Bradford achieves emission control as well as a traditional boiler fitted
with a control device. 'I‘hﬁs, we believe that the DER did not abuse its discretion
by denaminating the boiler "best available technology"; especially when the
level of emissions will be less than 3.2 lb/hour. - ~

Appellahté also object to the use of a scru;:ber to control emissions
from the crushing and screening station. Mr. Wonders testified that in his
opinion a scrubber is less effective in i‘educing emissions than a bag house at the
px‘:essure drop proposed by Bradford, but that the scrubber can be made as efficient
as a bag house if the pressure drop is increased, and that a bag house that is
operated outdoors in the winter can have more maintenance problems than a scrubber.
Based on Mr, Worders' testimony, we find that the best availaiale technology for
control of emissions from the crusher and screening station is either a bag house
or a scrubber with sufficient pressure drop to equal the bag' house in removal
efficiency. We, therefore, remand Plan Approval Permit No. 17-305-00012 to the
DER to require either a bag house or a scrubber with a sﬁfficie.nt pressure drop
t0 be as effective in the reduction of particulate matter emissions as a bag house.

Emissions fram a conveyor belt are caused by wind blowing across the
conveyor. Bradford proposes to prevent these emissions by installing a cover on
the top.. side of the conveyor. Appellants conterd that the best available technology
for prevention of emissions fram a conveyor constitutes total enclosure of the
conveyor belts. The only testimony relevant to the issue is by Mr. Charlton, wﬁo
testified that to his knowledge, one other coal cleaning plant uses a totally
enclosed conveyor system and that, in his opinion, the fully enclosed system is
more effective "to a very limited extent". Unfortunately, we do not know what
" Mr. Charlton means by "to a very 1Jm:x.ted extent" or how he applied it in his review
of the application. Nor do we know whether such an enclosure "is available or
can be made available" for this plant. Therefore, we remana Plan Approval Permit
No. 17-305~00013 to the DER to determine the best availabie technology for control
of emissions from the conveyor system taking into consideration Mr. Charlton's
opinién that the enclosure is more effective. We also require the DER to explain
" the basis of its detenninatic;n.
The DER, before it ‘issues a plan approval for a new source, must determine

that the new source will not prevent or adversely affect the attainment or
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maintenance of ambient air quality standards. See 25 Pa. Code §127.1 which
states in part:
"It is intended that by the application of the provisions
of this Article, air quality shall be maintained at existing
levels in those areas where the existing ambient air quality is
better than the applicable ambient air quality standards, and
that air quality shall be improved to achieve the applicable
ambient air quality standards in those areas where the existing
air quality is worse than the applicable ambient air quality
standards. In accordance with this intent it is the purpose of .
this Chapter to insure that all new sources shall conform to the )
applicable standards of this Article and that they shall not result
in producing ambient air contaminant concentrations in excess of
those specified in Chapter 131 of this Title (relating to ambient
air quality standards)..."”
25 Pa. Code §127.12 lists the contents of an application for plan approval.
It states that: "When requested by the Department [an applicant must] show that
the source will not prevent or adversely affect the attainment or maintenance of
ambient air quality standards". See also Section 110 of the Federal Clean Air Act,
42 U.S.C.A. 7401 et seq.
Appellants contend that the DER could not have ascertained whether or
not the proposed coal cleaning plant will adversely affect the attainment or
maintenance of air quality stdndards because the DER did not conduct, or require
Bradford to conduct, tests of the present quality of the air ih the vicinity of the
plant and without knowing the present air quality, it could not have determined
what the quality of the air will be after installation and operation of the cleaning
piant.» The DER answers that it does not have to determine the affect of a new
source on air quality at the plan approval stage but can wait until the review
of the operating permit application. Here, DER has required Bradford to sample for
air quality in the vicinity of the plant after it commences operations. A temporary
operating permit will be issued to Bradford for the testing period. If the sampling
shows that the emissions from the plant do not adversely affect the attainment or
_maintenance of air i;uality,_ Bradford will be issued an operating pe:r:mit.7 This
air quality sampling program comports with the requirements of Section 6.1(b) of
the APCA and 25 Pa. Code §127.22(a) (7) which require an appiicant for the operating
permit to show that the source is capable of being operated in a manner as not to
cause a violation of the air quality standards. However, it ignores the require-
ments for plan approval and defeats the purpose of the permitting process. The
raitson d'etre of the pern’mitting process is the avoidance of risk; the avoidance

of risk to the cammunity of air pollution as well as the avoidance of risk to

the applicant of refusal of permission to operate after the construction of a source.

7. ‘Assuming that Bradford has complied with all other provisions of the APCA ‘
and the applicable DER regulations. |
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The system may not be perfect, as a scurce for which a plan approval is granted
may, nevertheless, cause air pollution and, thus, be denied an operating permit,
however, pre-construction review is necessary to minimize the risk of such
occurrences.
25 Pa. Code §127.12(a) (7) requires an applicant for a plan approval
to show that the emissions fram its source will not affect the attainment or
mai}xtenance of ai_r' qﬁality when requested by the DER. We believe that t;:e DER
abuses its discretion when it has no way of-}q:xow:i,rxg whether or not a source will
affect the attainment or maintenance of air quality yet does not request the
source to make a showing of same. |
* We do not know whether a determination of the affect of the emissions
fram the proposed plant on air quality can be made without sampling existing air
quality, a.nd thus, we do not hold that such a samplmg program is necessary. 4
We only hold that the DER did not attempt to aetennjne the effect of the em'i:.ssions :
fram Bradférd's proposed plant on the attainment or mainten.ance of ambient alr
quality prior to issuing to Bradfo;:d the plan approval -to construct the plant
and that the DER must make such a determination, upon a reasonable basis,
prior to issuing a plan approval.8 We remand all four plan approvals. to the
DER in order that'the DER can require Bradford to show that the emissidns frcm .
the source will not prevent or adversely affect the attainment or maintenance

of ambient air quality standards.

ARTICIE I, SECTION 27

Appellants contend that the DER acted contrary to Article I, Section 27
of the Pennsylvania Constitution because it entered into the consent order and
issued the plan approvals without considering ‘the adverse environmental effects
of those actions. Article I, Section 27 of the Pemnsylvania Constitution states:

"The pecple have a right to clean air, pure water, and to
the preservation of the natural, scenic, historic and esthetic
values of the envircnment. Pennsylvania's.public natural resources
are the cammon property of all the people, including generations
yet to cane. As trustee of these resources, the Cammonwealth
shall conserve and maintain them for the benefit of all the people."

9

The courts have held that Article I, Section 27 is self-executing

and that its provisions require the DER, as trustee of the Comonwealth's public

8. The fact that the existing coal cleaning plant causes ambient air quality
violations in the immediate vicinity of the plant. shows that such a condition
can result fromremissions.fram a coal cleaning plant.

9. Comm. of PA, DER v. Gettysburg Battlefield Tower Inc., 8 Pa. Commonwealth
Court 231, 302 A.2d 886 (1973), .aff’'d. __Pa, , 311 A.2d 588 (1973).
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natural resources, to address the environmental impact of its actions by

balancing their socialv and econamic benefit with the envirommental harm they cause.
Concerned Citizens for Orderly Progress, et al v. Comm. of PA, DER and Emerald
Enterprises Limited, __ Pa. Commorwealth Court  , 387 A.2d 989 (1978). The
Commonwealth Court in Payne v.. Kassab, 11 Pa. Commonwealth Court 14,

312 A.2d 86 (1973) aff'd by the Pa. Supreme Court at 468 Pa. 226, 351 A.2d 263
(1976) , set forth a three-standard test to be applied in the review of an |
administrative decision to detezmme if the agency pi'operiy addressed the
environmental impact of its act.

The first standard requires compliance with all applicable statutes and
regulations relevant to the proteétioh of the Camorwealth's public natural
resources. The record shows, as we have stated herein, that the DER did not
camply with 25 Pa. Code §127.12, relating to plan approval requirements. There
has not been any showing by appellants that any other pertinent statute or '.;
regulation has not been camplied with by the DER. We note that these plan ‘
approvals have been reviewed by the Buteau of Water Quality Management and Solid
Waste Management for compliance with the statutes and regqulations they enforce.

{(The Clean Streams lLaw, Act of June 22, 1937, P.L. 1987, ds amended, 35 P.S. 5691.1,
et seq. and the Permsylvania: Solid Waste Management Act, Act of July 31, 1968,
f.L. 788, as amended, 35 P.S. §6001, et seq.)

' The second standard of tﬁe Payne test asks whether the record demonstrates
a reasonable effort to reduce the envirommental incursion to a minimum. The
record shows that .the DER action of entering into the consent order constitutes
a redsonable effort to abate the air pollution fram Bradford's Bigler coal
cleaning plant. DER's primary thrust in this matter, at least since the day it
filed the civil penalty action, has been to cause Bradford to cease operating
the coal cleaning plant in Bi‘gler. The DER adamantly refused to agree to any
resolution of this matter which dj:d not entail Bradford's shutdown of the Bigler

coal cleaﬁing plant. 10 ppR's insistance upon the relocation of the coal cleaning

10. Charles Allen Walker, President of Bradfard Ooal Co. testified ﬁhat:

“Their [DER] objective was to get us to build a
new plant. They didn't particularly care where it was,
so they knew the problem and I don't think they particu-
larly cared whether we stayed in business or went out of
business, either, because at one time, they gave us the
alternative, 'You are either going to build a new plant,
or go out of business, because we are not going to let
you operate the old plart.'" Notes of testimony, pages
699, 700
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‘ plant, as required by the consent order represents a :Eeasonable effort at the .
abatement of the air pollution problem.
DER's action in issuiﬁg the plan approvals does not demonstrate a
reasonable effort to reduce the envirommental incursion to a minimum because
of the previously discussed failure of the DER and Bradford to éomply with
25 Pa. Code §127.12(a) (5) and (6). However, if the DER and Bradford, after
remand, camply w1th the requirements of 25 Pa. Code §127.12, it would appear that
the likelihood of the residents of Bigler being affectsd by emissions of coal
dust from the proposed plant is minimal,.as §127.12 requires that Bradford
must déwnstréte to the DER that the emissions from-the new plant will:
(a) comply with all DER regulations governing emission limitations. (We note
that the DER regﬁlation governing fugitive énissions, prchibits emissions past
appellants' property line); (b) not cause air pollution; (c) not prevent or
adversely affect the prevention or maintenance of ambient air quality standards;
and (d) be controlled through’the use of best available technology. o
Appellants conténd that the DER violated its duty as the trustee of
Pennsylvania's ppblic natural resources because it issued the plan approvals to
Bradford without determining the effect of noise from the proposed plant on the
surrounding cammmity. Appellants testified that they are disturbed, particularly
at night, by unreasonably loud noise levels emanating fram the present plant and,
more significantly, that noise generated by a coal loading and unloading operaticn
conducted by Bradford at the site of the proposed plant in the spring of 1978 was
annoying ar;d exéessive. They assert that an awarenesé of these problems by DER
should have prampted the DER during its review of the pla;n approval applications,
to evaluate the levels of noise which will be generated by the operation of the
proposed plant and, if necessary, to place a lirhitation thereon. Although people
must bear in their everyday lives same annoyance from noise, levels of noise
" which materially interfere with the ordinary comforts of life and impair the
reasonable enjoyment of habitation, oonétitute a nuisance. Firth vs. Scherzberg,
366 Pa. '443, 77 A.24 443, (1951). The Pennsylvania Supreme Court in Township.
of Bedminster vs. Vargo Dragway, Inc., 434 Pa. 100, 253 A.2d 659, (1969), stated
that, "...Every person has a right to require a degree of quief;ude which is
consistent with the standard ‘of comfort prevailing in the locality where he

lives."”



Although there is no Pennsylvania statute or regulation which expressly
limits noise levels, the DER's power to abate nuisances under Section 1917-A 6f~ the
Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S.
§510-17, (by which the DER has in the past regulated noise )), must include the
power to prevent nuisances from occurring. It would be absurd for DER to permit the -
construction and operation of an expensive facility that might create a nuisance —
which DER could then be called upon to abate — without any consideration in the

Article I, Section 27, of the Permsylvania‘_Constimtion requires that .
when the DER is made aware of an activity for which a party is seeking fram the DER
a permit has the potential to cause a nuisance or an environmental incursion,
the DER must at least determine the likelihood of its occurrence, and if need be,
take steps to require the applicant to prevent or minimize the incursion.

C.£. Concerned Citizens for Orderly Progress, et al, supra, and, David Beitman v.

Comm. of PA, DER, 67 D & C 499 (1974). 12 _

. , i
We find that the noise fram the existing plant and from the site

of the proposed plant show that there is a real potential for the proposed

plant to cause a nuisance from the generation of noise.]':‘l

Therefore, in order
for the DER to minimize the envirommental incursion caused by its actions of
issuing the plan approvals as required by Article I, Section 27, the DER mst
consider the noise levels fram the proposed plant to determine whether its
operation will interfere with the reasonable enjoyment by others of their homes.

The third Payne standard asks whether the environmental harm resulting
from the DER's actions of entering into the consent order _and issuing the
plan approvals so outweigh the benefits to be derived therefram that they con-
' stitute an abuse of discretion. The Camonwealth Court in the case of Concerned
Citizens for Orderly Progress, et al, supra, recently resolved an ambiguity over
whether this third standard of Payne applied to the DER by holding, unequivocally,
that it does. The court stated:
"The third standard enunciated in Payne requires balancing
the envirommental harm against the benefits to determine whether
permitting the application would be an abuse of discretion. The
Board, however, refused to apply this standard based upan its
interpretation of Commnity College of Delaware Cownty v. Fox,
20 Pa. Commonwealth 335, 342 A.2d4 468 (1975). The Board
construed Foxr to require that the Camonwealth refrain fram

balancing the benefits and harm of a project when local decisions
are involved.

] 11. In fact, until this past year, the Bureau of Air Quality was titled the '
Bureau of Air Quality and Noise Control. E
12. We believe that such a determination, using known decibel levels and distances

to surrounding residences, is easily within DER's and the azplicant's campetence.

13, This is not a case as in Township of Salford, c: ., ~urra, where the
potential for noise was mere speculation. ' _1
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Fo:::. The DER's 1ssuance of the sewage penrut in Foxr was approved
since, among other reasons, 'our own review of the record, [in-
‘dicates] that’ the benefits of the proposed sewer extension are
substantial when viewed against the almost negligible direct
environmental harm which will result from the sewer construction

. « o' 20 Pa. Camonwealth =~ at 357, 342 A.2d at 481. While .
it is the responsibility of local governmental agencies to deal
with planning, zoning and other related functions, it is incumbent
upon DER to insure that a proposed project is in conformity with
local planning and consistent with statewide supervision of water
quality management. Thus, the DER, as trustee of the Comonwealth's
public natural resources by virtue of Article I, Section 27 of the
Constitution of Pennsylvania, must address the direct impact of
issuing such a permit."” Id. 387 A.2d 989 at 993.

‘ The DER did not undertake the inquiry necessary to perform the required
balancing; however, the DER and Bradford request that this board, ‘based on the
record before it, f£ind that the environmental impact will be minimal while the social
and econcmic 'benefits will be significant, and thus, that it was not an abuse of
discretion for ﬂue DER to perform the challenged actions. Although the bloard.'s primary
function is to review determinations made by the DER, it may be appropriate in same
circumstances, where the DER has failed to do so, for the boa.rd to balance the environ-
mental incursion against the social and econcmic benefits. However, in this caise, we

° [
are unable to evaltate the-envireonmental-hamm caused by the plan approvals until the

DER makes some initial determinations. We need to know the affect of the proposed
plant on ambient a_u:' quality and the amount of noise pollution from the plant, questions
that the DER is required to answer on remand.

Since the DEﬁ has not performed the reguired balancing of harm and benefits
and because the record before us is not sufficient to enable the board to perform the
balancing, we remarnd the four plan approvals to the DER to balance the environmental
harm from their issuance ac_:ainst' the sociazl and. econcmic benefits of the proposed plant.

In regard to the DER's action of entering into the consent order, we determine
that the environmental harm caused by permitting Bradford to operate the plant until
July 1, 1979, during which time Bradford will be constructing a néw replacement plant,
does not so clearly outweigh the economic and social benefits, that the consent order
constltutes an abuse of discretion. Our conclusion is based not only on the econcmic
benefits such as employment and the production of clean coal, but on the difficulty of
second guessing this settlement. The DER's object has been to cause the shutdown of
the existing plant. Without a settlement, the DER would have had to pursue litigation.
It is difficult to judge DER's estimate of. success; whether or not it believed that
it could get a final judicial determination by July 1, 1973, which would require the
cessation of the plant's opsration. Since we are uncertain that the DER could héve
caused the plant to.shut dovn prior to July 1, 1979 , and since the consent order is
not prohibited by the AF ¥A, we hold that the DER 'did not contravene .—,rt_Lcle I,

" Section 27 of the Pennsylvania Const..tutlon when it signed the consent order.
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CONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and the subject

matter of this appeal. |
-2, The burden of proof in an appeal of the issuance of a plan approval
by a party who is not the holder of the plan approval is on the appellant.

3. "The burden of proof in an appeal by a party who objects to a
consent order ard agreérent between the DER and a private party is on the
appellant.

| 4. The board's review of a DER action is to determine whether the
DER cammitted an abuse of discretion or an arbitrary exercise of its-duties or
functions.
5. 'The DER has the authority to enter into a consent order and agrée'nent
which allows the operation of an air contamination source for a limited period

of time while it achieves compliance. _ » i

6. The requirement of 25 Pa. Code 127.12(a) (5) that an application
for a plan approval muét show that the emissions from a new source will be the
minimm attainable through the use of best available technology presupposes that
the source will not be operated until and unless it is equipped with the best
available control technology. ) .

7. 'The requirement that the emissionsfrom a new source be the minimm
attainable by best available technology does not require the addition of control ‘
devices in series, ad infinitum.

8. The bER,' before it issues a plan appraval_ for a new source, must
determine that the hew source will not prevent or adversely affect the attairment
or maintenance of ambient air quality standards.

9. Article I, Section 27 of the Pennsylvania Constitution requires that
the DER, as trustee of the Commonwealth's public natural resources, must address
the envirommental impact of its actions by balancing their social and economic
benefits against their environmental haxm. |

10. Ccmpl:iaﬁce by the DER with 25 Pa. Code §127.12 would constitute a
reasonable effort to redue environmental incursion fram air pollufjon to a
minimmm as Section 127.12 requires an applicant for a plan approval to demonstrate
that the emissions from a new. source will comply with all the DER emission

requlations, will not cause air pollution, will not prevent or adversely affect.
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1)
the attaimment or maintenance of ambient air quality standards and will be
controlled through the use of the best available control technolegy.
‘ 1l. when the DER was made aware that noise fram the proposed coal
cleaning plant could be inimical to the public well-being, it was required by
Article I, Section 27, to determine the likelihood of its occurrence and, if
necessary, to require Bradford to prevent or minimize noise froem the plant.

12. The DEﬁ did not balance the envirormental harm of its actions of
issuing the élan approvals for the coal cleaning plant with their social and
econamic benefits. ' )

. 13. The DER did not balance the envirormental harm of its action of
entering into the consent order and agreement with its social and econamic
benefit; however, the board determines, based on the record before us, that the
' env:'.romentél ham caused by permitting Bradford to cperate the Bigler coal
cleaning plant until July ‘1, 1979, during which time Bradford will be construcung
a new coal cleaning plaﬁt, does not_ so c'learly outweigh the economic ahd soci%l ‘
benefits that the consent order and agreement constitutes an abuse of discretion.

14. The DER abused its discretion when it issued Plan Approval Permit
No. 17-305-00013 to Braciford without requiring Bradford to install the best )
available technology for controlling coal dust emissions from the roadways, the:
location of which are known, prior to cammencement of operation of the plant.

15. PAppellants have not, by the preponderance of the evidence, shown
that the plan proposed by Bradford fcrv preventing émissions fram stockpiles is
not equivalent to enclosing the piles in terms of fugitive dust prevention.

16. The coal/oil fired space heating boiler proposed by Bradford for

the new coal cleaning plant constitutes best available technology.



ORDER

AND NOW, this 26th day of January, 1979, it is hereby ordered
that:
(1) the action of the DER in entering into the October 13, 1977,
. Consent Order and Agreement with Bradford Coal Campany is sustained and the
appeals therefrom are dismissed.
(2) Plan Approval Pefmit.Nos. 17-302-00008, 17-305-00011, 17-305-00012,
and 17-305-00013 are set aside and remanded to the DER to:
(a) require Bradford Coal Cémpany to show that the emissions
" from the proposed cleaning plant will not affect the
attainment or maintenance of ambient air quality standards;
(b) determine whether the environmental harm which will result
fram the issuance to Bradford Coal Canpany of the plan
approvals will outweigh the social and econamic benefits
to be derived therefram; and .

(c) insure that the noise from the proposed plant will not
be inimical to the public.

(3) Plan Approval Permit No. 17-305-00013 is also remanded to the DER to:
(a) require Bradford to pave all roads the location of which
are known prior to the camrencement of operation of the
coal cleaning plant; and

{b) determine the best available technology for prevention of
emissions from the conveyor. belt.

(4) Plan Approval Permit No. 17-305-00012 is also remanded to the
DER to require either a bag house or a scrubber with sufficient pressure drop to
equal the bag house in particulate matter removal efficiency for control of emissions v

fram the crusting and screening station.

ENVIRONMENTAL HEARING BOARD

. JOAM(fE R. DENWORTH

BY: THGWASM BURKE

DATED: January 26, 1979
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DISSENTING OPINION

Bf: Paul E. Waters, Chairman
Although I agree with much of the decision, I must nevertheless dissent.
The majority indicates that appellants "...are disturbed, particularly
at night, by unreasonably loud noise levels emanating from the present plani:‘ and,
more significantly, that noise generated by a coal loading and unloading operation
conducted by Bradford at the site of the proposed plant in the spring of 1978 was
annoying and excessive." Based on this information, the board would remand the
four plan approvals to the DER for consideration of the noise levels fram the
proposed plant and 1ts effg:-ct on the surrounding commnity. It seems clear to me
that this approach is improper and ill-advised on both its factual and legal premises.
BAs a practical matter, there is no way the IER can accurately, i.e.
within decibels, determine the amount of noise which will emanate from a plant
vhich is only now under construction. The distances alone should be enough,
to convif;oe one that the DER certainly does not have the expertise to now ‘cnow
exactly what will be heard on this-230 acre site and beyond at some future
undetermined date. As formidable as these obstacles are, I believe, in addition,
that .the legal underpinnings are just not there. The board cites Article I,
Secticn 2"7 for the proposition that the DER has an cbligation to determine
the likelihood that noise from the plant will be inimical to the pubiic well-
being and to require Bradford to prevent or minimize it. As desirable and
reasonable as this might ke, I cannot help but rote that Article I, Section 27
says nothing even remotely similar. I do not believe the framers of. that article
or the voters intended it to broadly authorize DER to "go forti into “the world and
50 good". If the majority is concerned abcut a public nuisance, this law is
well developed and can be appropriately employed when and if it is vioclated.
There are other reasons why I dissent, but since the above was not sufficient
to’ turn the board from its new path, I am sure Further discussion wowid rot do

sO.

o
7 / L o
“{ «/Q s :,h/
PAUL E. WATERS® 'QA‘_QJ\A
Chairman

DATED: January 256,

—
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex’
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

BOROUGH OF SAYRE Docket No. 78-063-W

: , ‘ Permsylvania Sewage Facilities
v. i Act

COMMONWEAL’I;H OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and DAVID T. and MARY SHEILA HENRY, Intervenors

ADJUDICATION

BY: PAUL E. WATERS, Chairman January 31, 1979

This matter comes before the board as an appeal by the Borough of
Sayre from an order issued by the DER pursuant to the Pennsylvania Sewage
'Facilities Act, Act of January 24, 1966, P. L. 1535, as amended, 35 P. S.
§750.1, et seq. requiring appellant to amend its sewage pian to allow inter-
vénor, David Henry, et uz, to install an on-lot sewage disposal system., The
intervenors own a large lot on which they desire to construct a multi-family.
residential dwelling. Although soil samples and tests indicate the lot to be
suitable, the ai:pellant nevertheless does not want the new sewage system in-
stalled allegedly because of a hearby pond. Great effort has thus far been
expended on all sides to bring this matter finally before the board for resolu-;
tion. | ' |

FINDINGS OF FACT

1. The intervenors are David T. and Mary Sheila Henry of 119 Brock
Street, Sayre, Pemnsylvania. They are the owners and developers of the pro-
posed Brock Street Apartments in Sayre, Pennsylvania.

2. The appellant is the Borough of Sayre, a P@sylVMa municipal
corporation situated ln Bredford Cownty, Pennsylvania-.

3.  The appellee is the Department of Environmental Resources.

4. The official plan .for Bradford County, prepared by the Northern
Tier Regional Planning and Development Commission, was adopted by Sayre Borough

on February 12, 1973.
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needs of the Brock Stfeet development. ' .

6. The intervenors requested the Borough of Sayre informally and
formally through a private request w1th the Department of Environmental Resources
to amend or supplement its official plan on November 12, 1977.

~. 1. 2n independent field inﬁestigation was conducted by the Depart-
ment of Environmental .Resources on the proposed site in which approximately three
test holes were dug on January 24, 19_78. Said test holes were made at loca—
" tions selected by the DER in the area where the on-lot sewage system was planned
to be constructed. .

-8« The .DER evaluated the soil profiles taken during the independent
investigatidn and detennihed that the soils on the developrrenﬁ site were suitable
for altermnate supsu::faoe . disposal systems and that proper installation of such
a system would pose no aanger to groundwater contamination or corresponding
polluticn to Packer Pond. ‘

9. The existing sewer lines on streets adjacent to Brock Street ;.'re.-
over 200 feet away from the proposed project.

10. To tap into the existing sewer system would require a pumping
station to pump sewage up fram Brock Street and it appears that the sewer system
on said streets are overloaded at this time. ' '

11. The development prbposal for the on-lot alternate sewage system
proposed by the Henrys is consistent with the long range cbjectives of the
Sayre official plan and regional and state plans.

12.. The Borough of Sayre does not plan to sewer Brock Street because
of financial inability. R

13. The Borough of Sayre was ordered to issue a building permit to
the Henrys on May 27, 1977, by the Court of Ccmmen Pleas of Bradford County.
Said permit Qas issved August 10, 1977, by William Lynch, the Sayre Borough
Zoning Officer. .

v 1l4. Sayre was requested to revise its official plan to incorporate
the Brock S&eet Apartments by letter frcm David Lamereaux of the Department of
Environmental Resources dated Ma.rch 6, 1978, which they refused to do.

15. The Borough of Sayre was thereafter ordered to revise its official

plan by the DER on May 4, 1978.

16. The intervening developers plan to construct an alternate type

on~lot sewage disposal.system utilizing a-sand-type. leachate collection system
 which is designed in acoordance with the state of the art and acceptable engine:ring
practices.
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17. The Packer Pond is approximately 75 to 100 feet from the pro-’
posed construction of intervenors. .

18. Pemrmits for on-lot disposal systems in Sayre are issued by the
Bradford County Sanitation Committee (sanitation committee) pursuant to an
agrecment between Sayre and the sanitation committee dated October 13, 1975,

19. The smitation committee was created by mmicipalities in Brad-
ford County to administer the permit ér'evisiens of the Pennsylvania Sewage
Facilities Act, supra. *

20. Although the two streets adjoining Brock Strest, Stevenson and Iock- |
hart Streets, are presently sewered, the borough informed the DER that it had
neither plans nor funds for sewer:.ng Brock Street.

21. [DER's regulations require that a municipality update its off:.clal
sewage facilities plan (official plan) whenever a subd1v151on is proposed.

22. Because the Henrys' on—lot disposal permit did not conform w‘ith
the Sayre official plan, the DER, by letter dated November 14, 1977, requested
the sanitation committee to revoke the Henrys' permit. »

23. The sanltatlon comnittee revoked the Henrys permit by letter
dated November 16, 1977.

24. The Henrys requested Sa;yre to revise its official plan to address
the sewage disposal needs of the Brock Street development and their request was
refused.

- 25. Pursuant to 25 Pa. Code §71.17(a), the Henrys submitted a private
request for revision of the Sayre official plan to the DER on November 21, 1977.

26. As part of the request, the Henrys submitted a planning module
for land d_evelopment; a deed for the property in question; a copy of the permit
is'sued and subsequently revoked by the sanitation committee; and the permit ap~
pllcatlon, :anlud_mg the percolation tests and 51te inspection reports.

27. Sayre's ob]ectlons to the Henrys' request were that on-lot systeme
were inconsistent with the borough's objectlves of providing public sewers; that,
despite a court order, the broposed development was inconsistent with its zoning
ordinance; that the soils underlying the site were wnsuitable for use of on-lot
systems; that use of on-lot systems wbuld pose a danger of groundwater contamination
and subsequent pollution' of Packer Pond; and that installation of a sewer line
in the area was not financially feasible. '

28. The Sayre official plan makes no provision for how property owners
erecting structures in existing developed areas will dicsnose of sewage until

”

sewer lines are extended into those areas.
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29. On-lot disposal is employed by the residents in the immediate
vicinity of the proposed Henry development.

30. There are no limitations on the issuance of on-lot disposal
system permits in tbe area, nor does Sayre have any ordinances restricting
th—ej.r use.

'3l. The DER has rece:.ved no complaints regarding malfunctioning of

" the existing on-lot systems in the area.

32.  Because of the controversy surrounding the Henrys' proposed e~ ' i
velopment and an ant1c1pated appeal of me DER's decision on the private request,
the DER undertook an :Lndepende_nt site mvest.xgat.ton.

33, Although the DER did not directly notify Sayre of the field in-
spection, it did notify the sanitation committee.

34. No representative.of the sanitaticn conmittee was present at the

field inspection.

35. Lester Rothermel, DER soil scientist, described soil pmofiles

from each of the three backhoe plfs.

36, There was no evidence of a seasonal water table at any of the
three backhoe pits.
37. In our review of this matter; we agrée"-wit!.: the eonclusion of DER that the
Henrys' proposed system was properly isolated from Packer Pond, a nearby body of f
surface water, ‘si.nce the disposal area was more than 50 feet away from the pond. !
38. The bedrock geology of the area is composed of shales and silt-
stane, while the surface = Jgeology is alluviam and glacioflﬁvial material (gravel).
39. The Henrys' proposed developmnent would be consistent with the Sayre
official plan since the municipality is presently unable to extend sewers to
Brock. Street‘and the residents of the area currently employ on-lot systems for
disposal of their wastes.
40, The Henrys' proposed develomnent is consistent with the dorthern
‘Tier Regional Plan, the only relevant county, regional or state plan.
41. A building permit was issued to the fenrys on August 10, 1977, and
was revoked on or about May 31, 1978, becaﬁse the Henrys failed to commence cons-
truction within the requisite six months.
42. The Henrys wsuccessfully appealed the building permit revocation
to the Sayre Zoning Board and are presently l.itiqatihg the matter before the

Bradford County Court of Comron Pleas.
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DISCUSSI(N

The intervenors in this case have displayed an unusual amount of per-
serverance against an intractable municipal government and no doubt are beginning

to believe the 0ld adage about " fighting ‘City Hall".

On July 1, 1977, a permit to construct an on-lot sewage disposal system
was issued to David T. and Mary Sheila Henry, developers of the proposed Brock
Street Apartments, by the Bradford:County Sanitation Committee. The permit was
revoked by the sanitation committee on Novenber 16, 1977, because of the lack of
municipal approval. The Henrys thereafter on November 21, 1977, initiated a
private request through the Department of Environmental Resources for an order
directing the Borough of Sayre to amend or supplement its official plan and at
appmxﬂretely the same time appealed the revocation before the Sayre Borough
Council. The borough denied the Hen;ys' request, but on May 4, 1978, the i_
department issued an order, requiring Sayre to amend or supplement its official
plan to accomodate the Henrys' sewage disposal plan. The borough appealed said
order June 7, 1978, and thereafter the Henrys intérvened in the proceedings.

It was because of the difficulty the intervenors were experiencing.at -
the local level that they submitted a private request to the DER to order the
borough to amend or sgpplement its official plan pursuant to 35 P. S. §750.5(b)
and Chapter 71.17 o}f the DER regulations. On January 24, 1978, DER's soil
scientist made an ‘independent investigation of the site, examined and tested
soils and subsequently determined that the location was suitable for the instal-

lation of an alternate on-lot system.

It may be that appellant. actually refused to amend its Act 537 plan because
it does not want the proposed m:lt\i—family dwelling t in the area, but it argues
against on-lot sewage disposal. While it is true that there are public sewer
lines on nearby streets, as a practical matter, they are unavailable to intervenors.
One existing sewer line is more than 200 feet away and the 6ther would require a
pup in order to reach it, because of elevation. Appellant admits it does not
have any present plans to meet the sewage disposal needs of intervenors who are

otherwise presently ready, willing and able to develop their tract of land.

1. On—ldt disposal is used by other residents of the borough in the immediate
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Intervenors have pursued the only available means TO optain & piau
revision. The Pernsylvania Sewage Facilities Act, supra, provides §5(b) that a
private request for revision may be made when: ". . . the official plan is in~-
adeguate to meet the resident's <;>r property owner's sewége disposal needs.

Such request may only be made after a prior demand upen and refusal by the

municipality to so revise its official plan.”..

Another matter of appellants' ooncern, although not easily identified,
seems to be a fear of pollution of Packer Pond. Appellant borough has planted
trees near the pond and does maintain it for public use. Appellant seems to
accept the scientific evidence which imdicates that the scil is suitable for an
on—lot alternate system.2 It is the fact that. no 6n<; féérésenting the borough
was present when the tests were conducted, that does not sit well with the
borough.3 No doubt more detailed information could have been collected, but we
must nevertheless, conclude that the pond which is estimated to be 75 to 100
feet from the proposed site, will not be adversely affected by a properly installed
system. I.f appellant had evidence as opposed to suspicions, to the contrariz, it
should have been presented at the hearing. In fact, the 1ess. satisfied that
appellant was with the DER's findings, the greater was its responsibility to

gather data of its own to refute it. We believe the appellant should have been
notified of ER's intention to inspect the site and test the soil so its repre-
sentative could be present. But this oversight on the part of CER does not change

the results of that testing, and indeed they are not seriously contested.

Perhaps the major objectioh raised by appellant concerns the gquestion
of local zoning. On May 27, 1977, the borough and its zoning officer were ordered
by the Court of Cammon Pleas of Bradford County, to issve a building permJ_t to
intervenor for the purpose of constructing a four-unit apartment house on Brock
Street in Sayre, Pgrmsylvania. The order was issued as a result of the borough's

inaction for more than 45 days:after an application and hearing on the matter.4

2. On page 6 of its brief, appellant states that: "No suggestion is made by
the Borough of Sayre that there was any error in the findings of the Depart-
ment" as relates to soil suitability.

3. DER's explanation was that when it notified the Bradford County Sanitation
Committee to whom the responsibility had been delegated, that it would in turm
notify Sayre. This was a matter of dispute.

4. The area in question is zoned for single family structures and intervenors
sought a variance under the Municipalities Flanning Code, the Act »f Julsy 21
1968, P. L. 805, as wmended, 53 P. S. 5109.12. (§908(9]) the court granved
variance because no decision was issued by Sayre Borough within iy i
45—day pericd.
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The borough isstued the permit, apparently with same reluctance, on August 10, |
s

1977.

In May of 1978, the borough revoked the building permit and the legality
of that ac!:ion is now before the Bradford County Court. Appellant would boot~
strap its way in this matter by arguing that we should sustain the appeal be-
cause intervenors have no permit and the proposed construction would violate local
zoning laws. We are urged to disregard the court order, as appéllant has done,
and ". . .not simply to take the 'Court Order at face value". We find this arqu-
ment all the more incredible because appellant cites. the Fox case5 for the
proposition that the department is not to second guess the validity of local
decisions properly made in the areas of planning and zoning. Yet, that is exactly
what it asks us to do with regard ‘to the Bradford County Court. We will not.

When and if the local court enters a new order on the action now before it, we

would expect the DER to act consistantly with it.®

i
3

It is clear that appellant has no present inténtion or discernable future
intention to sewer the Brock Street area, here in question. The other dwellings
in the area have on-lot sewage disposal. Intervenors have a desire to develop
their property but the borough has failed to either provide for public ;Sewerage or
to amend its sewage disposal plan to allow intervenor to use an on-lot systén.

The Commomwealth Court in Commonwealth v. Trautner, 19 Pa. Commonwealth Ct. 116,

338 A.2d 718 (1975), dealing with a related situation, said:

", . .The landowner is still not free to use his land until
such time’as another party, over whom he has absolutely no con-
trol, acts in a manner satisfactory to DER. There is no guarantee
that such action will occur within a reasonable time, or for that
matter, ever occur.

"Bven if mumnicipal officials failed to comply with an order
directing them to revise their official plan and were fined or
eventually found in contempt, the property owner would still not
have DER approval for his project. Likewise, a mmicipality may
refuse to revise its plan to include an on—-lot system because of
plans for a commmity sewadge system to be constructed some time

5. Community College of Delaware County v. Fox, 20 Pa. Commonwealth Ct. 335,
342 A.24 468 (1975).

6. If the Bradford County Court upholds the building permit revocation and
denies the zoning change. the Act 537 amendment will be of no help to intervenor.
If, on the other hand, the court upholds its prior order, we would expect all
parties to act accordingly.
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in the distant future. 'I'he property owner .can be effect:.vely
denied tHe use of his land while a plan, wHich is to be im-
plemented at some indefinite time, if at all, is managed by
local officials. ,

* * *

"We have carefully examined the record and the regula-
tory scheme involved in this case and we conclude that, as
applied to Trautner's circumstances, the regulations noted
above constitute an unreascnable restriction on the use of
his land and are, in effect, a confiscation without due pro-
cess of law. By sustaining DER's appeal we would be enforcing
these regulations in derrogation of Trautner's constitutional
rights, and this we cannot do." ,

We conclude that there has been no abuse of discretion on the part of:

the DER in ordermg an amendment to appellants' Act 537 plan.

CONCLUSICNS OF 1AW

1. The board has jurisdiction over the parties and subject matter of
this appeal.

2. DER's conclusion that the intervenors lot is suitable for the instal-
lation of an alternate subsurface disposei system with . safety to Packer Pond
is supported by substantial evidence.

3. while the DER regulation §71.17(c) (3) requires that applicable zoning
be considered in this matter, IER and this board must be quided by a decision of
the appropriate  common pleas- court regarding zoning- rights.

4. [ER did not abuse :Lts discretion under the Pennsylvania Sewage
Facilities Act, Act of January 24, 1966, P. L. 1535, as amended, 35 P. S. §750.1,
et seq. in ordering appellant to accimmodate the sewage disposal needs of inter-

venor by amending its sewerage plan.
ORDER

AND NOW, this 31st day of January, 1979, the order of the Department
of Envirormental Resources is hereby sustained and the appeal is dismissed.

ENVIRONMENTAL HEARING BOARD .

£ 5. S5

BY: PAUL E. WATERS

-~

Zotote 2 sdlsoteeratid
3 K. DEWORTH
Merber

G s 2 ot

THOMAS M. BURKE
Member

DATED: January 31, 1979
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
" Blackstone Building
First Floor Annex
112 Market Street
Hamisburg, Pennsylvania 17101
(717) 787-3483

Docket No.  78-127-D
NEWLIN TOANSHIP

Approval of Revisions to
Landfill Permit
v.
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and STRASBURG ASSOCIATES, Permittee-~Intervenor

ADJUDICATION

By Joanne R. Demworth, Member, February 16, 1979
Newlin 'Ibwnship has appealed ffom a letter from the Department of En_viron— '

mental Resources (DER) to -Strasburg Associates (SA), holder of a permit granted by

DER in 1975 to construct aﬁd operate a landfill site in Chester County, in which

DER approved certain revisions to the permit plans and allegedly approved a de facto
transfer of the permit without campliance with its own regulations. The letter,
"dated September 8, 1978, which the permittee claims is not an appéalable action of

the department, included these determinations by the department: (1) acknowledgé-
ment and accepténce cf receipt of a termination agreement purporting to terminate a
lmdéili lease and mar/1agement agrecment, waich DER had previously determined to necessi-
tate a transfer of the permit, (2) approval of revisions to the original plans for

the landfill site, and (3) directions to take certain steps to correct a soil erosion

. 1
and sedimentafion problem existing on the landfill site.

1. Because of the significance of the September 8 letter for purposes of: determining
what action was taken by the department in that letter and what action is appealable,
the letter is quoted in full: :

"Strasburg Associates
Market Street & Westtown Road
West Chester, Pennsylvania 19380

ATTENTION: . Earl Hart, General Partner

" Gentlemen: .
RE: Strasburg Landfill
Newlin Township, Chester County
Permit No. 101038 -

This is {0 acknowledge receipt and to cccept the Termination Agree-
ment, revoking the Landfill Lease'and Management Agreement, which was
submitted to Keith Welks of this Department on September 6, 1978.
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On October 10, 1978, Newlin Township filed an appeal from the departmont's
letter of September 8. The township alleges that DER's letter effected three uﬁlawful
actions: (1) approval of a de facto transfer of solid waste permit no. 101038

(the permit) for the 25 acre landfill site known as Strasburg-Landfill located in the

township, without campliance with Regulation 75.22(f), which requires an application ..

for permit reissuance where there is a change of ownership of the landfill operation,-
(2) approval of certain revisions to the permitted plans-, and (3) failure to condition
its approval of the revisions on an adequate soil erosion and sedimentation control
plan. On November 6, 1978, the township filed a petition for supersedeas under
§1921-A(d) of the Administrative Code, 71 P. S. §510-(c) and Rule 21,16 of the Board's

Rules of Practice and Procedure, 25 Pa. Code §21.16. Hearings on the petition for

1., (cont'd)
"Further, we also acknowledge receipt of revised plans and specifications
for the Strasburg Landfill submitted in your behalf by Martin & Martin,
Inc. Consulting Engineers. The revisions include: (a) letter of May 11,
1978, to Wayne L. Lynn, Regional Solid Waste Manager from Richard M. Bodner,
P.E.; (b) letter of July 5, 1978, to Dwight D. Worley, Permits Unit, Depart-
-ment of Environmental Resources from Richard M. Bodner, P.E. with accom-
panying design drawings, Sheets 1-7 through 7-7 and; (¢) letter of July 27,
1978, to Dwight D. Worley from Richard M. Bodner, P. E. with revised design
drawings, Sheets 2-7, 3-7, and 7-7.
"The revisions have been reviewed by -this Department and are acceptable.
The revisions are hereby made a part of Permit No. 101038 issued August 15,
1975, to Strasburg Associates and implementation within the following stipu—~
lations are mandatory.

a. The first leachate storage tank must be installed within
ninety (90) days fram the start of the landfill operation.

The second leachate storage tank must be installed within
two (2) years fram the start of the operation unless other-
wise approved by this Department.
b. An access road must be provided to the leachate sump prior
to operating the landfili. -
c. 'The ground water monitoring system must be installed and
monitored as previously approved. The eight (8) additional
ground water observation wells must be measured on a monthly
basis and the levels reported to the Department on a quarterly
basis.
d. Landfilling must not proceed keyond the "Initial Pad" o .
area as revised on Sheet 2-7, June, 1978, until authorized
by the Department. Construction sequence of additional pad
areas must be submitted prior to completing the initial pad.
e. Liner subdrains must be installed on forty foot (40') centers
for the "Initial Pad" arca. The subdrain spacing for addi-
tional pad areas must be approved by the Department prior to
construction.
"This acceptance in no way alters the stipulations and limitations set
forth by Permit No. 101038 issued August 15, 1975.

"It has come to our attention that an erosion prcblem has develcped
at this site as a result of the earth-moving activities asscciated with the
construction of the access road to Laurel Road, Newlin Township.  Steps must
be taken immediately to eliminate this problem on an interim basis and plans
for the permanent correction of this problem must be submitted to the Depart-
ment within ten (10) days of receipt of this correspendence. These plans
must be imrediately implemented upon receipt of the Department's approval
of the plans submitted.

Sincerely yours,

Donald A. Lazarchik, P.E.
Director of Land Protection®
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supersedeas began on November 13, 1978. The board having concluded that at least some
-of the issucs raised by the township were appealable and that the appeal should be
resolved as quickly as possible because of the financial cbligations of Strasbuzg‘
Associates, the supersedeas hearing was expanded into a full scale hearing on the
merits, which was concluded on December 19, 1978, after ten dak./s of testimony.

On December 18, 1978, Chester County filed a petition to intervene in these
proceedings. That petition was denied by order of January 11, 1979, on grounds,
inter alia, that the petition was untimely filed under the Board's Rule 21.14(a)

- requiring the filing of a petition to intervene prior to the initial presentation
of evidence. A _

On December 26, 1978, the board entered an order granting a limited superse-
deas, which was later extended until February 15, 1979, in order that the board could resolve
thé questions relating to the transfer of ownership of the permit. Although the
hearing examine:;' concluded from the evidence that there would be no threat of irrepar-
able harm to the environment from the operation of the landfill in accordance with
the revised plans as approved by DER on September 8th, the board concluded that
irreparable harm may occur in contemplation _of law by the operation of a landfill
without a perimit and that the board should resolve the transfer questions prior to
anhy cperation of the landfill. The pafties have filed findings of féct and conclu-
sions of law and briefs dealing with all the issues in this appeal; consequently,
the board will address all of the issues raised by the appeal in this adjudication.

FINDINGS OF FACT ,

1. BAppellant, Newlin Tcwnship (township), is a second class township

. .located ir Chester County, Pennsylvania. '
2. Appellee is the Department of Environmental Resources (DER), which is -

the agency of the Commonwealth of Pennsylvania authorized to administer the }?enhsylvania
Solid Waste Management Act, Act of July 31, 1968, P. L. 788, as amended, 35 P. S. §6001,

et seq.

3. Intervenor-Permittee i Strasburg Associates (Strasburg or SA), Westtown
Road at West Chester Pike, West Chester, Pennsylvania.

- 4. Strasburg is a joint ver‘1tu.re consisting of two Pennsylvania limited
partnerships known as Strasburg Associates I (Strasburg I) and Strasburg Associates II
(Strasburg II) (collectively Strasburg). Strasburg I and II have always condurcted
business jointly and solely as and under the name of Strasburg Associates, though
this joint ventﬁre relatiohship was not formalized by.executed agreement until
Septenber, 1978.

5. . Strasburg I and II were formed in December, 1973, by Earle Hart, Alex
Barry and James Hart, all of whom were ‘both limited and general partners in Strasburg

I and II at the time of formation. James Hart is Hart's brother and Barry is a
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'relative to Hart by marriage. Barry had experience in the solid wast_e_business but
Earle and James Hart had none.
6. Strasburg I and Strasburg II were formed for the purpose of acquiring

and holding title to two contiguous parcels of land consiéting'of a total ‘of 297.4
acres, for the development of a sanitary landfill thereon. Approximately 225 acres
of the tract are located in the township and the remainder are in West Bradford Township,
an adjoining municipality.

| 7. Earle Hart has exercised primary decision-making authority for Strasburg
throughout its history. At least 98% of Strasburg'é business activities are con-
ducted Ly Earle Hart and he is now the only\remaining general partner in Strésburg I
and II. James Hart's entire partmership interest was terminated in early 1976 as part
of the settlement of a lawsuit he had commenced seeking dissolution of the partner-
ships. Barry's general partner status was terminated by an agreement dated October 11,

1978.
’ 8. After purchasing the tract in 1973 for $600,000 with mortgage financing

arranged by Hart, Strasburg Assoclates retained the engingefing firm of Robert F.
Harsch & Associates (Harsch) and a geologist, James Humphreysville, to prepare the
necess;azy applications for develcpment of a sanitary landfill on the township portion
of the tract. '

9. In October, 1974, Strasburg submitted an application to DER for a
solid waste permit for a lined landfill on 49.8 acres of the tract. The application
for a Water Quality Management Pevmit for disposal of leachate from the landfill was
filed by Strasburg with DER in April, 1975.

10. On August 15, 1975, DER granted to Strasburg "Permit for Solid Waste
Disposal and/or Processing Facility" WNo. 101038 (the permit) applicable to the
facility names as Strasburg-Landfill (the landfill) and also issued Water Quality
‘Management Permit No. 1575201 for the leachate collection facility appurtenant thereto.
No appeal was taken from the issuance of these permits.

11. The permitted site is located in a twenty-acre drainage basin on the.- )
west side of Briar Run, a small stream that rmms through the eastem éortion of the
tract, and flows into the. Brandywine Creek that flows along the southern border of the
tract. The permitted site begins 100 feet west of Briar Run. The originally permitted
Plans called for an asphalt liner consisting of a single asphalt membrane with a toe
drain for leachate mllecﬁon. Landfilling was to begin at the bottom of the ravine
camprising the pémtitted site and continue up the slope. A soil and erosion control
basin was to be' constructed at the bottom of the site and leachate was to be stored
in two earthen lagoons also-in that area, prior to its being hauled away -for treatment

or its being recycled through the landfill.
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12. After issuance of the permit, Strasburg was in need of further
financing to facilitate construction and operation of the landfill. Strasburg began
negotiating with a variety vo'f potential investors for this purpose. Numerous parties
were interested in investing in or purchasing the landfill. -

13. In considering t:_he addition of investors or the sale to purchasers,
Strasburg wanted to be sure that its permit could be transferred without difficulty
and that it would remain‘valid if a proposed transaction did not reach fruition.

It requested both Harsch and its legal counsel, Pepper, Hamilton & Scheetz, to inguire
into and review this question and was advised by both that, at that time, DER required
the reissuance of a permit through an akbreviated application procedure that did not
appear difficult. 4

14. In May, 1976, Strasburg entered into an agreement of sale with Eco-
Environs System, Inc. (Eco) to sell the permitted site and the remainder of the tract
£0 Eco~Environs. Eco-Environs had made a feasibility stud: of the site, through
Roy .F. Weston Company (Weston) and offered $3,000,000 for the tract. Of this, |
$100,000 was paid to Strasburg as a deposit and $40,000 was due ét settlement. ‘
The: ag;:eenent with Eco~Environs provided for certain continigencies, one of which was
the reissuance of the permit to Eco-Environs. Eco-Environs began discussions with
DER regarding reissuance, but, despite obtaining an extex;lsion of the settlement date
from Strasburg, failed to go to settlement and forfeited their deposit in September,
1976.

15. Over the sumer of 1976, residents of the township became increasingly
concerned about the 'p,ossible effects of the gtrasburg Landfill, particularly when
Eco-Environs made known its desire to dispose of sludge from the City of Philadelphia
in the landfill. Public meetings were hel_d by the township in August and Septenber,
1976. At this time the township retained legal counsel, Joseph Manko, Esquire and
retained Weston as an éngineering consultant. '

16. 1In 1972, Weston had prepared, for a prior owner, an application for a
natural renovation landfill on the site, which was denied by DER. .Walter Satterthe-
waite, wvho is now the township's consultant, was employed by Weston at f.hat time
and he prepared that application. ) .

. 17. In October and November, 1976, Strasburg undertook negotiations with
an investment group known as Harp-fill. The parties proposed that Harp—fill would
invest in Strasburg both with funds and with construction and cperational contributions '
to construct and operate the landfill. Several agreements, which in essence amounted

to a letter of intent, were signed and negotiations on a comprehensive agreement
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were started. Because of the impending onset of winter, construction was begun on
the landfill in October. This work was performzd by Harp-fill for Strasburg under the
inspection of Earle Hart and Harsch. Harp-fill's payment for pe'rformance of the work
was contingent upon canpletion'of their investment negotiations and was thus a risk. .
18. On Octcber 14, 1976, West Bradford Township issued a cease and desist
order gainst fu;‘ther construction of the access road to the peﬁnitted site through
that tomshlp 'ﬁxis order Qas appealed to the Zoning Hearing Board by Strasburg.
'V19.' On November. S, 1976‘: at the tow\nship's request, a meeting was held at
DER to discuss concerns that Weston had raised with respect to the permit. In attend—
ance.wexe representatives of DER, principals and representatives of Strasburg and
representatives of township and the concerned citizens. Many topics were discussed,
including the permit provisicns for storage of leachate and in the suitability of
soils on the site. Strasburg displayed a willingness to recpond to the concemns
raised and undertook preparaticn of modifications to its plaﬁé to address these issues.
. 20. Plan revisions submitted to DER on November 17, 1976, provided for
the following changes: (l} a change in the liner system from a sprayed asphalt liner
to a PWC liner with a leachate collecticn wmderdrain system with collection pipes at
40 ft. centers; (2) a cﬁange in the leachate storage system fram earthen basins in the
vicinity of Briar Run to precast concrete tanks located in the service facilities
area over 800 feet fram the creek; (3) an increase in the size cf the leachate sump
tank to 10,000 gallons and in the size of thev pups; and {4) a relocation of the
access road from Strasburg Road. The plaﬁs submitted also showed a proposed access
road extension to Laurel Road ax?d indicated areas to be considered for futuré expansion

of the landfill.

21. On December 29, 1976, DER, by letter from Donald A. Lazarchik to Stras-
burg, approved the materials submitted by Strasburg on Noverber 17, 1976, and made
them a part of permit no. 101038 subject to two stipulations: (1) the first of the two
precast leachate storage tanks must be installed within ninety days from the start of
landfill operation and the second within two yeatrs; and (2) an acoess road must be
provided to the leachate storage sump prior to c;i:eration. Although the township v;ras
aware of the approval of these changes by DER, no appeal was . taken by the ‘tOwnShiP or
anyone else. 7

22. In the first half of November, 1976, Strasﬁurg's construction had
advanced to the-poini where the subliner of MC-30 had been sprayed on the first lift

and a portion of the cover material had been placed on that area. At that time, con-

N
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struction stopped because of weather and the zoning appeél in West Bradford. Presumably
as a resx;lt of these” problems, Harp—fill te;:mi_nated negotiations with Strasburg,
abandoned its work product, and concluded its interest in and with sti:asburg Landfill.

23. In the spring of 1977, Strasburg settled its appeal of the West Bradford
Township cease and desist order by a subdivision agreement which permmits construction
of the access road.

24, . A DER .J'.nspection of conditions at the unfinished first lift at the
landfill on April 14, 1977, reveaload that the first lift basin had filled with water
resulting from the fact that excavation intersected the seasonal high groundwater
table; that the asphalt sub-base surface had been disrupted by frost action and
gully erosion from the previous winter; and that the sedimentation and erosion control
measures were imr need of repair and upgraéing.

25. In May, 1977, a second meeting was held at DER offices attended by Hart,
representatives of the township and Harsch, among others. The township's comments
at the meeting related mainly to the permeability of the soil on the site. DER
suggested that Strasburg conduct additional soil tests to establish pevnneability:

A subsequent soil report was submitted July 7, 1977, by Strasburg.

26. Duriﬂg 1977, Strasburg, in need of capital to camplete and operate the )
landfill, continued to nedotiate with a number of potential investors and/or purchasers
of the landfill. One grouwp with which Hart negotiated beginning in late 1977,
consisted of David Ehrlich, Richard Winn, and Robert Buckley ("the Ehrlich group").
Mr. Ehrlich had been in touch with Har£ conceming possible purchase of the landfill
since 1975.

27. Ehrlich and Buckley offered Strasburg approximately $3,000,000 to buy
the landfill in the fall of 1977. When Hart indicated he did not want to sell out
his entire interest in the landfill, Hart and the Ehrlich group began discussing the
fomation of a joint venture to purchase the tract and construct and operatc the

<

landfill. )
28. In late 1977, the Ehrlich group hired the engineering firm of Martin and
Martin, Inc (Martin), to do a feasibility study of thé Strasburg Landfill. The president and
chief engineer of Martin is Richard M. Bodner, who has extensive experience in landfill
design. He had done previous work for Ehrlich and is doing the engineering for
Ehrlich's and Winn's other landfill sites. This study was to include consideration of

how to address the groundwater problem that developed in the spring of 1977, as well

as the potential for landfilling on the rest of the tract.
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29.. While attempting to investigate the Strasburg Landfill and the potential

of the tract, Ehrlich requested information concerning the Strashburg ILandfill from

DER. James Snyder of DER asked Ehrlich to obtain written authorization from Stras-
burg for DER to discuss these matters with Ehrlich. On March 31, 1978, Hart notified
DER as follows:

] "’I’hié is to inform you that Strashurg Associates is

working on the development of its landfill with a group

consisting of Bob Buckley, David Ehrlich, and Dick Winn.

Please feel free to deal with them on any matter pertaining

to the Strasburg ILandfill. This also applies to their engineer,

Rick Bodner. (Richard Bodner, Martin & Martin, Inc., 149 E.

Queen Street, Chambersburg, PA 17201 ~ Phone: (717) 264-¢753)."

30. Another DER inspecfion of the permitted site on March 22, 1978,
revealed evidence that the groundwater table was substantially higher than previously
reported with groundwater discharge still in evidence in the partially constructed
lift basin. Elevated groundwater levels were fournd in a nonitoring and cbservation
well, and groundwater discharge was six feet above the base of the excavation.

31. On the basis of these inspections, Wayne L. Lynn, DER Regional Solid
Waste Director, Regibn I, advised Hart, by letter dated April 18, 1978, as follows:

"It appears that the excavations shown in the apéroved
plans will either intersect or approach the water table over much
© of the site. Since the approved design plans envisipon the entire

site remaining above the water table, additional ground water study

and a subsequent plan’ revision is required before any landfilling

can begin.”

32. When Strasburg received DER's letter, it was no longer employing Harsch
as its engineering consultant, in part because Strasburg could not pay its bills.
Straspurg then retained Martin and Martin, Inc., specifically Riéhard Bodner, to deal
with the revisions required at the landfill site. on May 3, 1978, Strasburg paid
Bodner a retainer of $1,000. Bodner'has also billed a total of $6,862.50 directly
to David Ehrlich for work in connection with the landfill.

33. Ehrlich and Bodner met with DER representati.ves on April 27, 1978, to
discuss changes to the landfill plans thal would satisfy DER. Subscquently, on
May 11, 1978, Bodner submitted revised plans to DER. No copy of these plans was sent
to Hart, although he later became aware of the plans.

34. The revis;ed plans included the following changes: (a) change from PVC
to an asphalt liner; (b) placing the initial pad in the upland area of the site,
complete with underdrains at 60 foot spacing; (c) the location of eight monitoring
wells established by Mr. Yaniga, then geologist for DER (now employed by Satterthwaite)

and Dr. Thomas Earl, of the firm of Meiser and Farl, State College, Pennsylvania,
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Strasburg's geologist, to be installed as a landfill operating procedurc and to bx
monitored monthly; (d) a plan to monitor weekly discharges from both the underdrains
and the léachate collection underdrains and to divert the flow for treatment if
leachate is found; (e) a plén for piping the liner leachate collection drains to the
10,000 gallon leachate collection sump; (f) repair of the southerly corner of the
. sedimentation basin and placing of _additional rip-rap; (g) a new construction schedule
for the above work; and (h) a change in lift sequences to fill from the top-down
rather than from the bottom-up. 'The revised plans showed the permitted site as
approximately 25 acres rather than 22 acres as originally pernutted

" 35. Between May 11, 1978, and July 5, 1978, DER communicated to Martin
with respect to certain aspects of the May 11 submission. As a result, on July 5, 1978,
Strasburg, through Martin, withdrew the plans. The July 5 plans confined landfilling
to the permitted site (eliminating the additional three acres Acontained in the May 11
plans); reasserted the decision to use an asphalt liner; and, relocated mrnitox;ing
well #78-2 so that it wauld not be located within the confines of the initial pad
(which was relocated as a result of elimihating the three acres).

36. After further review and comments by DER, with regard to leachate

collection and mnifori;xg wells, Bodner submitted revised sheets 2, 3 and 7 to the
July 5, 1978, plans. These plans as finally revised on July 27, 1978, were z_approved

by the department's letter of Ceptenber 8, 1978. (See footnote 1).

Joint Venture Agreement -

37. By agreement dated May 23, 1978, Newlin Corporation, Somerset Strippers
of Viginia, Inc. and Eco-Waste, Inc. entered into a joint venture. Newlin Corporation
is & Pennsylvania corporation, all of whose stock is owned equally by Ehrlich and )
Winn. Ehrlich is président of Newlin. Somerset Strippers of Virginia, Inc. is a
Virginia corporation that is a subsidiary of a company controlled by Buckley. Eco-
Waste, Inc. is a Pennsylvania corporaticn, all of whose stock is'owned by Hart and his

~wife, Marion. The joint venture is known as Strasburg Landfill Associates (SLA) .

38. Ehrlich is a person with extensive professional expérience in landfill
management. He is a principal in Pemnsylvania Environmental Management Systems, Inc.,
a company that has ¢pplied to DER for permits for two other landfill sites in Chester
County; He is also a principal in three New Jersey landfill companies, which own and/
or operate landfills in that state.

39. Winn is an investor who is regarded as credit-worthy by American Bank.

40. Buckley is a principal in the Buckley Company, a large excavation

contractor. Ehrlich is a business associate of Buckley's in at least one other endeavor.
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41. The joint venture agreement provides that the joint venturers' purposc
is “"to carry on as co-owners a sanitary landfill business" and that Strasburg 'L:;md-
£ill Association's sole purpose is "acquiring,' owning, improving and operating a
sanitary landfill on the Tract or parts thereof. . . ."

42. The essential térns of the joint venture agreement are:

) a) The interests and 1iabilitie§ of the joint venturers are to be
50% for Eco~-Waste, Inc. ax;d 25% for the other joint venturers, except that
the interests are to be equal one-thirds during aﬁy time the joint venture
is prohibited "by other th:n the DER" from landfilling certain waste-
waters and dried sewage slﬁdge in the permitted site.

b} The joint venture is to be managed and controlled by a steering
committee of three persons, comprised of a representative of each joint
ventui:er. The presence, in person‘ or by telephone, of only
two persons is needed to constitute a quorum for'the conducting of
business, and decisioﬁs require only a majority vote.

c) Ehrlich is specified as Newlin's initial representative to the
Steering Committee, and Buckley as Somerset's.

d) Decisions "in the ordinary and éustomary course of business" are
to be made by Newlin and Somerset_only, not Eco-Waste, Inc.

e) Ehrlich is specially employed by the joint venture for a one-
year period after cperations commenced "o swpervise Strasburg Landfill
Associate's ordinary and customary operation". His conpensation for
serving as "manager" of the joint venture is 4% of gross operating
revenues, which compensation is to be "in addition to [his] distributive
share of the joint venture's earnings and profits accruing to Newlin, of
which Ehrlich is a shareholder”.

£) The obligation to make -any capitél contributions (above a nominal
$1 per joint venturer) was subject to Newlin's and Sorrerset“s being
satisfied as to, or waiving, the modification of the West Bradford Agree-
ment and the permit, the latter modification to be "to the sole satis-
faction of Newlin and Somerset”. 1In the event the permit modification
did not take place within 60 days after the joint venture agreement .was
executed, the period in which the foregoing modifications were to take
place was specificd to Abe extended "until such final action is takeﬁ

and notice thereof is given to Newlin and Scmerset".
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g) On fulfillment or waiver of the §9B(i) conditions, Eco was
required to sell the tract to the joint venture for $783,000, plus
interést and tax accruals from May 1, 1978. The first $1,917,000 of.
Eco's joint wenture distributions is to be allocated to Eco—Wast;,e, Inc.
as additional consideration for the sale of the tract.

h) On fulfillment or waiver of the §9B(i) conditions, Eco is
required td cause Strasburg Associates to assign all its rights. and
obligations under the pemmit to the joint venture, which assignment
contenmplates DER's written consent thereto. The joint venturers agreed
that, if the pemmit could rot be assigned to the joint venture "without
public hearings and other actions [they] desire in their reasonaiole .
judgment to avoid”, Strasburglqr Eco would retain the permit and the
pemtl.t would "be used by the joint venture under a management contract"
for $1 per year.

i) Hart cannck: sign any checks drawn on the operating account, and
can only sign on the capital account with Buckley's or Ehrlich's co-signature.

j) The joint venture agreement contemplated the joint venturers
attempting to get an amendment to the permit to allow "at least 8,000,000
cubic yards of DER-permitted air space". A '

. 43. The joint venturers did not impose restraints on coméetition in the
landfill business on any of the joint venturers.

44, Hart and SA were rep-esented by Pepper, Hamilton and Scheetz up through
the ﬁegoti ation of the joint venture agreenen£. Thereafter Hart was represented by
different and various counsel for his personal and business interests. In connection
with the landfill permit and financing negotiations, he has been represented by Ilentz,
Riley, Cantor, Kilgore & Massey, Ltd., which is also representing Fhrlich, Wim.'x and
Buckley in these matters. —

. 45. By letter dated June 6, 1978, DEPR posed four questions to Hart in an
effort to clarify the inwolvement of and relationship among the new parties involved ‘
in the developrent in order "to enable\ the Department to carry out its obligations
under the statute and §75.22(f) of the Rules and Regulations adopted thcreunder".

46. Prior to the present case, DER's or;ly experience with a transfer of a
permit or change of ownership has been approximately six situatioﬁs in which the new
owner who had taken possession was thereafter advised or realized that the DER solid
waste permit was not transferable and thereupon submitted an application and statement
of intent in corrpliancé with §75.22(f).

47. A June 13, 1978, letter preparcd by Ehrlich, which Hart approved for

his signaturc over the phone, responded to DER's letter indicating that Strasbury was

3till the applicant and rocord amer, the principal owners were still the same
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as on August 15, 1975, and Barxry was still the authorized agent. In addition, the
June 13, 1978, response indicated that Strasburg "will shortly be entering into a
Management Agrecment with an entity called Strasburg Landfill Associates, whefcby
Strasburg Landfill Associates will be managing" the landfill. Eco, Newlin and Somer-—
set were identified as the owners of Strasburg Landfill Associéxtes. No zrr_antion was
made of the agreement for saie of the land to Strasburg Landfill Associates under the
joint venture agreement. DER did not leam of the existence of the joint venture

agreement until it was produced through discovery in the proceedings before the board.
48, The June 13, 1978, letter prompted DER to investigate further whether

{:hé relationship of the parties might necessitate a transfer and reissuance of the
.

permit. At DER's request a meeting was held in July, 1978, to discuss the possible
application of the permit transfer regulation. At the meeting DER was advised that
SIA was going to purchase the tract but had not yet done so andvthat it intended to
enter into a management agreenentlwith Strasburg Associates to manage the landfill.
It was agreed thata copy of the draft of the management acreement would be provided
to DER. . '

49, A number of drafts of a Lease and Management Agreement were provided .
for DER's inspecticn and: advice as to whether DER would regard the proposed management
agreement as requiring a reissuance of the pérmit wmder §75.22(f). Finally, at
Mr. Manko's suggestion, DER requested that SLA and SA submit a final executed document
embodying the agreement of the parties. Accordingly Strasburg Landfill Asscciates
submitted to DER a landfill Iease and Msnagement Agreement, da*ted August 14, 1978,
eéecuted by Strasburg and Strasburg Landfill Associate's three joint venturers,

Eco, Newlin and Somerset. |

50. The essential terms of the management agreement provided:

a) SLA, the owner of the tract, leased back to Strasburg the permitted
site for a five-year term with provisions for termination upon SLA's
receiving a DER permit for "any portion of the Tract";

b) SA preserved a richt of entry following termination of the lease
to take any corréctive measures required by DER;

c) SLA's yearly management fee was to include gross operating
incame less all operating costs and expenses plus $20,000;'

d) 53 was to receive a nominal rental of $1 per year while SIA wés
the managénent and 70% of gross rewvenuss if SLA ccased to be manager:;

e) If SLA obtained the "necessary penbits for the landfill", SLA
agreed tn pay Strasburg $20,000 per year "for ecach wnexpired year of the
base lease term” and Strasburg agreed to "forthwith terminate its permits

and surrender the same"; ..
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including hiring and firing of all employees; providing equipment and
materials (payable out of landfill revenues); authorization to "enter into
" contracts necessary for the daily operation of the landfill, including
contracts with cuétomers, for and on behalf of Strasburg, aﬁd in Stras—'
burg's name; the r:.'Lght to "collect all fees charged for disposal or
processing” (such fee to be set by SLA and approved by Strasburg); and

the right to carry on all banking, including the deposit of landfill

revenues and withdrawal of landfill funds for .the péyment of expenses;

g) SLA was obligated to correct any violations of DER regulations,
the permit or plans cited tcS.SIA by Strasburg's engineer;

h) The management portiop of the Lease and Management Agi'een\ent could
be terminated by Strasburg only upon the filing of SIA of é voluntary
petition in bankruptcy or failure by SLA to cure deficiencies cited by

'Strasburg's engineer, A. A. E\Jngaroii, or deficiencies or violaticns

Cited by DER.

51. DER concluded that performance of the executed lease and Management
Agréement would constitute a change of ownership under §75.22 because there was
"little, if no control, by Strasburg, the original permittee and all control was
vested in the landfill manager, SIA". \

52. On September 6. 1978, Strasburg and SLA sulmitted to DER a document
entitled Termination Agreement wherein the parties to the Lease and Management
Agfeerrent purport to terminate the agreement, which Termination Agreement DER
Yaccepted" in its letter of September &, 1978. (See-footnote 1).

53. During the summer of 1978, minor construction activities,‘ mainly
clearing and grubbing, were conducted on this site under the supervision of Joseph
Herzog, an experienced construction engineer, who is an employe of Somerset Strippers
and who continues to supervise the construction of £he landfill sité. Herzog reports
to Joseph Martosella, president of Somerset apd vice-president of the Buckley Conpany.

54. Hart has visited the site as frequently as several times a week to
confer with Herzog. Ehrlich, who resides in Philadelphia, has not visited the site
often during the construction period, as he is primarily engaged in developing business
for the landfiil.

55. On August 29, 1978, erosion at the site caused sédiment to be deposited
upon and block Laurel Road, a township foad, requiring the township to use a loader .
to remove it.

56. After Strasburg received DER's letter of September 8, 1978, construction
of the landfill site began in earnest under the supervision of lerzog. Construction
of the initial pad at the top of the hill has proceceded during the last months of
1978, with the placing of soil drains, the MC-30 subliner, placement of the 12 inch
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subgrade layer of soil containing a series of leachaté collection witness pipes
at 40 feot intervals, a sprayed application of the primary asphalt liner and var.;ious
actions relating to soil and erosion control.

.57. Strasburg's financial situation had become critical by the summer of
1978 with foreclosure of its mortgages on the tract threatened by the mortgage holders.

Agreements of October 11, 1978

58. When SA received DER's letter of September 8, the second and final
condition required for' settlement under the joint venture agreement (DER's approval
of the modifications to the penﬁit) had been met. Consequently after further
negotiations on October 11, 1978, SA and SLA made settlement on the sale of the tract
to SLA and entered into numerous agreements for financing the purchase and for construc-
tion and operation of the landfill. The closing agresments included sale of the tract
from SA to SLA ‘at a priée of $663,000 payable at settlement and a purchase money
second mortgage of $2,037,000; a lease-back of the permitted site to SA; an employ-
ment égreement between SA and David Ehrlich as “manager" of'the landfill; and an
arendment to the joint venture agreement to reflect the changes in the parties’
agreement. A

59. Beginning in June of 1978, SLA had souéht financing, through Winn,
from American Bank and Trust Company, ‘which had been unwilling to loan money to
Strasburg for the operatibn. As conditions of the committment made to the joint
venture by American Bank in letters of July 7 as modified on September 12, 1978, and
provided at the closing on October 11, Newlin and Somerset were required to construct
the necessary on-site landfill improvements and equipment and Strasburg was required
to.employ Ehrlich as superxrvisor of operations and Joseph Martoscella of the Buckley
Company as controller. SLA is also required by the bank to advance operating capital
"to SA on request, the debt to be evidenced by promissory notes.

60. In addition to the financing by American Bank, SLA sought assistance
of the Chester County Industrial Development Authority (CCIDA) in undertaking a
rortgage financing project for the purchase and construction of a sanitary landfill
on the tract. In its representations to the CCIDA, in June 1978, SLa was represented
by counsel as qualifying under the CCIDA as the "occupant and equitable owner™ of
the site. In the final agreements executed on October 11, the tract was sold to CCIDA,
and resold by installment sale of agreement from COCIDA to the joint venture, which re-
sale was financed by the mortgage from American Bank. Si's debt was paid off or re-
financed with the mney received at closing for sale of the tract.

6l. The terms of Ehrlich's cmployment agreement are similar to the terms

-of the SLA management agrecment in'that Ehrlich is responsible for "overseeing =k
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supervising operations” including those duties "generally entrusted to the chi(‘f
officer suervising daily operation of a corporation including, but not 1imited 'to,

the hiring and firing of subordinate personncl, the purchasc of goods and materials
necc-;ssary for daily operation of the business, the setting of fees and rétes and

the day-to-day administration of the business". Again he received 4% of gross revenues
as compensation for the first year of operations. His employment can be terminated
only for "willfull aﬁd intentional misoonduct against Strasburg when such conduct is
of a reasonably serious nature and inimical to the best interest of Strasburg".

Any dispute as to the nature of such conduct is to be determined by binding arbitration
by the American Arbitration Association.

62. Pursuant to his power to hire employes, Ehrlich has hired John Huffman
as on~site supervisor of the operation.'

63. f&lthough SA has nominal control of the permitted landfill in that it
is the lessee of the permitted site, no real control or financial benefit inures to
Hart or SA as a result of th= lease. Rental under the lease includes all of SIA's
fixed debt, breal estate taxes, public ;ssess:nents, insurance and utility costs, .
as well as an additional rental payment of 75% of all net operating revenues. ' To the
extent that SA receives any profit from the lease, is to be deducted against Eco-
Waste's share of profits iﬁ SIA, the joint venture.

. 64. The lease grants St_rasburg a right of reentry to inspect and repair
any injury, damage or environmental consequence "resulting from [SLA's] landfill
operation". An addendum to the lease dated November 7, 1978, grants Strasburg the
firther right of reentry upon termination of the lease to take corrective measures
required by DER, which additional right of reentry was identical to the right of
reentry provided to Strasburg in the Iease and Management Agreement. The addendum
also contains a provision entitling Strasburg to correct deficiencies in SIA's
construction, as determined by Strasburg's engineer, if SIA fails to promptly and
diligeritly correct such deficiencies, and to A2duct the cost of correcting the
deficiencies from the additional rcr*:t to be paid by Strasburg to SIA.

65. The sole purpose of structuring the October 11, 1972, docunents so
as to keep SA as the permittee in theoretical “"control" of the operation was to
avoid the delay that public hearings on a transfer and reissuance of the peruit
might entail. If the pe;mit could have been transferred to SLA without an appeal
and public hearing, the parties would have transferred the permit as provided in the
joint venture agreement.

66. By letter dated Novenber 8, 1978, DER's counscl, Keith Welks, directed
17 questions to John Snyder, counscl for Strasburg and SLA, inquiring as to the

October 1l transactions between the partics. On the following day, November 9, 1978,
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Strasburg, through Hart, sumitted a seven-page detailed response to Mr. Wolks'
questions. After review of this letter, Mr. Welks and James Snyder of DER concluded
that there had not been a change of cwnership of the permit that would require a

reissuance of the permit under §75.22(f).

Future ILandfilling

677 . It has always been Hart's intent, as well as intent of potential
investors or purchasers of the site, to landfill on as.‘much of the 297 acre tract
as could be permitted by DER.

" e8. Sometime 1n May of 1978, Ehrlich and Hart, on the advice of their
counsel, lentz; Riley, fequested Bodner to prepare a final contour map for the
entire tract. This map was prepared and submitted to the township, as notice, for
protecﬁion against subsequent township zoning ordinances. That final contour plan
showea a maximm elevation for the permitted site of 650 feet, rather than the
4.75 féet shown on the permitted plans.

69. On October 30, 1978, Bodner, on behalf of SLA, submitted an application
to DER for a permit for a 200 acre site, thch included the permitted site. . The plan

' submitted with the application showed the area to be landfilled as virtually the
same area shown on.the plans submitted to the township‘during the_ summer’ and. shown
on the 1976. Strasburg plans as the potential limit of the landfill. No:groundwater
module or final contour plan was sul;mitted wi'th the application.

70. In submitting the October 30 application, SIA incended to apply for
and cbtain a permit for the 200 plus acre area indicéted in its October 30 applica-
tion and to include in the area to be landfilled additional air space above the
present permitted elevations at the permitted site as shown on the final contour
plan.

71. DER returned the Octcber, 1978, application to SLA as incomplete.

72. On November 13, 1978, the fwnship adopted a landfill siting crdinance
on which it had been working for some time. The ordinance was dréfted by spcecial
counsel to the township and the Township I;lanning Commission. The ordinance, inter
alia, prohibits private landfills on which moré than 25 acres of ground are disturbed
or which take waste from municipalities outside of the solid waste plan region of
Chester County in which the township is located. The ordinance aiso requires land-
fill applicants to agree to dedicate their land to the township uwon completion

of landfilling.
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Ivironmental Aspects of the Permit Revisions

73. The permitted site is located on an uphill sloping arca. The arca of
4.8 acres constituting the first 1lift approwved for landfillincj in the appx':oval lotter
is located near the top of the sloping area. The newly approved plans envision land-
filling beginning in the new first lift and moving down the slope toward the original
first 1lift exéavati.on which was abandoned in a partially constructed state by Harp-
Fill in 1976. The 1976 excavation is included within the permitted site in the
newly approved plans as an extra sedimentation basin, with the original sedimentation
basin lccated immediately adjacent tﬁe'reto. Briar Run meanders through the areas
designated Phases II, V and VI, just south of the permitted site of Phase I, on the
newly approved plans and passes within 100 feet of the sedimentation basin. The soil
stockpile of 75,000 cubic yvards is located near the 1976 excavation in the southern
area of the permitted site within 100 yards of Briar Run.

74. The groundwater level at the permitted site has risen since the initial
groundwater data, collected at the seasonably low groundwater level period, was
submitted with' the application in 1974.

. 75. The permitted site is situated on the side of a large swale conprising

a drainage basin approximately 20 to 25 acreé in size. The basin flows generally

from west to east toward Briar Rum. In this area, and generally across the state, the
groundwater flow mirrors the surface water flow. However, in the higher elevations
thewdistance from surface level tx. éroundwater is greater than in the lower elevations
closér to Briar Run. Onoe the groundwater reaches the'vicinitvy of Briar Run, it

flows in a southerly direction paralleling Briar Run with most of the groundwater
wnder the permitted site finding its way through surface discharge into Briar Run
prior to leaving the tract. As a result of this direction of groundwater flow, none
of the groundwater which flows under the permitted site passes by any existing residen-
tial well. Therefore, no possible contaminatios of the groundwater under the permitted ’
site would contaminate any existing well.

| 76. According to the conditions of DiR's approval of September 8, a ground-
water monitoring system is to be installed on approved locations on the permitted
site and no landfilling beyond the initial pad can proceed without DER's approval.

77. Although thg depth to groundwater in the area of the initial pad has
been measured as much as 20 feeﬁ, plan revisions call for a system of groundwater
wnderdrains which have been installed on 60 foot centers, bencath the MC-30 subliner
for the entirce first lift.

78. Since DER's regulations require that there be a minimum isolation

distance of 4 feet between the groundwater and the subliner, and that will clearly be

provided by the precautions taken in the design and construction of the first lift,
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DER did not nced to roguire a groundwater study before authorizing construction and
operation of the first lift, though information from the growndwatcer nohitoring
system required by the plan revisions will bo essential to determining whether DER
should permit construction of lower lifts.

79. The change of scqucnoe in landfilling from top to bottom was suggested
by DER as a means of avoiding the possibility of leachate fohnation by lessening the
amount of runoff that comes in contact with the f£ill. This method of operation has
been successfully followed at several landfills in recent years at the suggestion of
thn R Rosso, Chief of Program Develupment of the Bureau of Solid Waste Management,
'DER. At the Lanchester Landfill in Lancaster County, a site topographically similar
to this site, the same sequence of filling was followed. No leachate has been generated
at that landfill in four years of operation.

80. Only that rawnfall which falls on the 30 square yard open face of the
1andfill or which penetrates through the protective cover, becomes potential leachate.
This amount of rain water must then pass through the refuse which has a presured
absorptive capacity of 25 galions per cubic yard, although the actual absorptive
capacity is on the average of 50 gallons per cubic vard. The low permeability of the
cover material on the site will induce a greater percentage of water mmoff than
might otherwise be expected. In light of all of these factors, and in light of the
department's experiénce with the Lanchester Landfill which utilizes top to bottom
landfilling, it is unlikely that any real volume of leachate will be generated from
the site. BAs a result, the leachate estimates of Strasburg, as accepted by DER are
reali§tic and reasonable and the township's ccncern that more leachate storage capacity
should be providéd is unfounded. .

8l. Soil on the site has a high clay content and a low permeability.

Soil used in the subgrade layer (now covered by the liner) was taken from soil selected
and segregated from a particular vein of soil on the site and approved by DER in an
on-site inspection. Although no sieve analysis was made of theAsubgrade soil hefore
it was placed, tests made, in Movember, 1978, of the sclected cover material taken

from the same source indicates that the material conforms to the requirements of
§75.22(h) relating to permeability rcquirements.

. 82. Compaction of the subgrade soils, though not tested in place, was
reliably assessed by Herzog on the basis of his engineering experience as satisfying
the requirements of Regulation 75.25(g) for corrpactihon to a relative density of at
least 90% Standard Proctor. This standard can easily be achieved by the use of

heavy equipment such as was used on the site. DER has not required a standard
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proctor density test at any landfill site, although Regulation 75.25(g) requires
- such a test. An in-place test of the compacted sidewall (rnot the sub~grade layer)
showed éompaction in excess of 90%. .

83. Both PVC and asphalt liners are permitted by DEﬁ's‘Reguladon 75.25,
ID-2A material wés laid on the floor of the first pad. The sidewalls were constructed
with a sprayed asphalt membrane of one application of MC-30 and two applications of

" RC-800. The 'sidewalls were sprayed with a hand spray jet upon authorization by DER |
since distributor truck equipment with available spray bar was not permitted b§.' the
owner thereof to be modified to permit spray on the side slope grade. The installa-
tion of both the ID-2A liner and the' éprayed asphalt liner were performed under the
inspection of DER. VAs a result of supervision by Herzog, a third application of
RC-800 was placed in some areas of the side slopes to assure coating and campliance
with DER requirements.

84. although DER'.% regulations do not distinguish betweeh types of liner
as to conditions of applicability, a PVC linerhas more flexibility than an asphalt
lirer and is rore suitable to being applied in low temperatures.

85. The application for the 1975 water quality management permit indicates
that leachate would be "hauled off-site for treatment”. The only documentation re-
garding off-site transport or disposal of leachate was an undated letter from the
City of Coatesville indicating that the city was "agreeable to receiving leachate
at’ its sewage treatment plant for treatment and clischarge". There is no contractual
afrangement as to quantity, quality or whether, in fact, the City of Coatésville “
would be able to accept leachate from the léndfill when it is requested to do so. .

86. In the erosion control plan submitted in 1975 by Strasburg, the ero-
sion control measures were designed with the intention ‘that only the present working
area of the landfill would be disturbed. During the course of construction of
Strasburg Landfill, only areas necessary to the construction of the landfill have been
disturbed, although that area has been enlarged because ©f the new area of operation.
While thcse areas include more of the site than the immediate working face of the
proposed first 1ift, the disturbed area includes only areas necessary to construction
of the first lift and will be re-vegetated upon completion of that construction as
contemplated by the crosion control plan for the landfill.

87. Although the original sedimentation basin would not be adequate for

the site as now constructed, the additional retention basin, for sediment and erosion

control provided .by the original first lift excavation gives a total of at least
100,000 cubic feet of retention capacity for the landfill. Through the course of
construction, the soil and erosion control basins have successfully retained runoff,

even during the heavy storrﬁ of Decerber 9, 1978.
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88. The rear portion o.f the soil stockpile is in a drainage bas‘in dm-
mediately to the south of the permitted area. Water flowing from the back of the
soil stockpile, without artificial diversion would not flow to the crésion and
‘sedimentation control basin on the permitted site. Herzog has begun construc-
tion of a diversion ditéh around the southern end of the soil stockpile and had
" discussed this measure with DER on site and has received DER'approval of this im-
prox}'e.nent. Construction of the diversion ditch has begun but has been delayed be-
cause of the dynamic nature of the growth of the stockpile. In the meantime, the
high dense undérgrowth at the southern edge of the stockpile is being used as a
natural erosioh control measure. During tt:e storm of December 9, 1978, silted water
reaching Briar Run from the drainage basin south of the éermj;tted.site was coming,
not from the stockpile, but from an area of construction west of the soil stockpile.
This flow was coming through the partially constructed diversion ditch, and there-—
fore upon construction of the diversion ditch, would als~ flow to the present
sedimentation control basins. o

89, Although Bodner initially provided only oral élms for temporary con-
trol measures to control erosion at the Laurel Road access road in response to '
DER's letter of September 8th, .erosion control measures for the Laurel Road access
road have been provided in a November 8, 1978, erosion control plan submi tted by
Martin to DER. The temporary measures, including hay bales énd the temporary sedi-
mentation basin have prevented further siltation on Laurel Road.  Upon approval,

" and completion of construction, the permanent erosion control facility proposed
for Laurel Road will he constructed.

90. Upon conclusion of the fifst 1ift construction and stabilization of
the soil stockpile, the disturbed areas of the site wiil be re-vegetated thus reducing
substantially the amount of erosion occurring on the site. During the dynamic phases
of construction, local erosion and substantial water flow over unstabilized slope
and cons‘truction area is tO same degree unavoidable.

91. The Strasburg Landfill as designed and constructed has more environ-
mental safeguards and design features than any other landfill in Region I of the
Commonwealth of Pennsylvania and is not exceeded in its environmental protection
design featuresby any landfill in the Commonwealth of Pennsylvania.
| 92, The proposed Strasburg Landfill concept of top to bottom f£illing, use
of low permeability cover material for daily cover, AC-20 on top of ID-2A impcrmeable
liner, sub-drain witness pipes in the subgrade material benecath with an MC-30 liner
and underdrains beneath all of the above, constitute the most complete concept
presently available to prevent mixing of<leachate and groundwater.

93. With the proposed design protective measures and natural protoctive

features it may reasonably be concluded that leachate from the proposed landfill
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could not get into the yroundwater flow system in such a wav as to pollute any water
supply well.
' 94. The yroundwater monitoring system for the proposed landfill is adequate

to detect any malfunction .in the environmental safeguard system, as well as to
allow removal by pumping or drains of any possible escaping leachate.

95. The topographic, hydrogeologic and geologic studies that have been done
" indicate that the permitted site is suitable for solid waste disposal.

96. The proposed landfill is in the general area ‘included within the area
of Newlin Township designated for so_l;id waste disposal-in the Cheste; Comnty Solid
Waste‘Managenent Plan as filed with DER pursuant to the Pemnsylvania Solid Waste

Management Act.
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DISCUSSION

Appealable Action

Permittee-Intervenor, Strasburg Associates, argues that the allcgéd
"actions" taken by ‘the DER's letter of September 8( 1978, are not appealable.
Initially, DER agrced with SA that RS appealable action had been taken on Septenber 8;
however, DER revised its position’ midwéy through. the hearings to the extent of allowing
that the approval of revisions that have environmentally significant consequences and
without which the landfill could not operate are actions of the department that are
appealable to this boérd. | .

There are two categories of.' action in dispute here. The first concerns
revisions to approved plans. SA and DER argued that the board cannot review all the
revisions, changes and modifications that may be approved by the department on a set
of plans for the .constfuction of a landfill (or for that matter any environmental
facility). We agree that everv change or modification probably should not be regarded
as an appealable event. It must be noted, .however, ~that the board's rules, 25 Pa.
Code §21.2 define an action of the department to include a "modificaion"z, and the
board has previously ruled that approval of revisions to plans fof a landfill site
that authorize the commencement of operations is a reviewable action of the DER.
Porter v. Commormweqglth of Pennsylvanié, DER, EHB Docket No. 74-205-W, 73 D. & C.2d 1‘85
(1975). BAnd see Bethlehem Steel Corporation v. Commovmealth of Pennsylvania, DER,

Pa. Commonwealth Ct. , 390 A.2d 1383 (1978). DER's position is that a change
or revision is only appealable where the reyision or modification is required to
avoid envircnmental degradatién or contamination and wihere the operation ocould not be

allowed to proceed without approval of the revision.- -

AY

‘2. In Rule 21.2 of the Board's Rules and Regulations, an "action" that may be
appealed is defined as follows:~ )
"Any order, decree, decision, detevmination or ruling by
‘the department or local agency affocting perscnal or property
 richts; privileges, immmnities, duties, liabilities ‘or obligations
- of any person, including, but not limited to, denials, modifications,
suspensions and revocations of permits, licenses and registrations;
orders to ozase the operation of an establishment or facility; ordors
to correct conditions endangering waters of the Commonwealth; orders
to construct sewers and treatment facilities; and orders to abate air
pollution; and appeals from and complaints for the assessment of civil
penalties. "

. 3. In Porter the board said:
"If it were shown that the landfill should not have been authorized
to open, or if conditions should now be added to limit that authori-
zation, this board is properly called upon to take corrcctive action.”
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DER's witness James Snyder, Chief of Operations and Campliance in the Division of

. Sqlid ‘Vaéte Management, gave examples of the application of this policy in his testi-
m.any. He suggested that changes in plans such as the location of a litter fence, the
use of water rather than oil to control dust on access roads are changes that might
be approved by the DER that would not have significant effect in terms of the opera-
tion of the 1a;f1dfill or any environmental consequence.

Applying DER's proposed test to the approved revisions in this case, DER
suggests that the only significant cha.nge was the requirement that Strasburg Associates
install soil drains to ensure an isolaﬁon distance between the groundwater and the
bottom of the lJ'.nef. This change was required because of the intersection with the
groundwater that occurred in construction of the first 1lift as a result of changes
in gromdwater levels fram the time the module was submitted for the 1975 permit to
the time when construction was begun That this change was significant is established
by Mr. Lynn's letter of April 19, 1978, to Mr. Eart informing him that because of the
elevated groundwater levels observed on inspection of the site, "a subseguent plan
revision is required before any landfilling can begin". Thus, the revision.appmved
on September & requiring the installation of soil drains and the installation of a
groundwater menitoring system,' meet DER's test of significance in that DER would
not have permitted the oper_atién of the landfill to proceed without these revisicns.
Also, these revisions have significant environmental consequences in that they are
designed to avoid groundwater contamination. We agree with DER that these revisions
were of significance and constituted appealable acticn that this boarxd may review.

DER classifies the other revisions approved in the Septerber 8 letter as
not of the same consequence and therefore not reviewable.  Mr. Snyder stated that the
change fram a PVC liner to an asphalt liner is one largely for the convenience of the
operator as both are permitted by the regulations and DER would not regard this as a
change of significance. Similarly, DER regards the requirement to begin landfilling
at the top of the hill rather than the.bottom of the hill as an insignificant change.
wnile we agree with DER that some of tivic revisions may not be environmantally
significant aécording to the tests set out by the department, we cannot preclude an
appellant from raising the quostion whether particular changes‘ n'.-:lyvbe significant
within those tests. Foi: instance, in this case appelia.nt has claimed that a change
from the bottom of the hill to the top of the hill was to avoid groundwater probleoms
in the beginning of landfilling operations; whereas DER and Strasburg claim that the -
purpose for the move is to decrease the amsunt of rinoff encountered and avqid pessible

leachate formation. The board is satisfied that the revision is environmentally and
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o{seratiohally sound. We could not say, however, that appellant éould be precluded
from raising the question of the environmental significance of this revision wiﬂlout
any hearing. In Poricr v. Commonwealth of Pennsylvania, DER, supra, the board revicwed
DER's approval of revisions Qherc "the singlc most important change [was] as to the -
1:ypc—__s of liner", 73 D. & C. 24 at 187, although Porter was dec:ded at a time when liners
were entirely expernmntal and the regulations did not address requirements for liners.
To some extent. the appealability of particular revisions must be determined on a case
by case basis, although there may well be revisions—such as the relocation of the litter
fence or the use of water rather than oil for dust control--that the board could not
consider significant enough to review. .
The second category of "actions" aliegedly taken by DER in its letter of

September 8, are in reality failures to act—e.g., failure to require Strasburg
Associates and Strasburg Landfill Associates to apply for a transfer of ownership

under regulation 75.22(f) when an alleged de facto transfer had occurred, and failure-
to condition approval of construction and operation under the permit upon a proper

soil and erosion sedimentation control plan. DER and Strasburg Associates argue

that these are negative actions from which no éppeal lies, and cite Geofge Eremic v.
Commonwealth of Pennsylvania, DER, EHB Docket No. 75-283-C, issued December 2, 1976, in
which the board held that a negative enforcement action of the department—not to
revoke a landfill permit—was not an action that could be appealed tu this board. The
situation here is distinguishable. Stfasburg Associates was granted a permit for the
construction and operation of a landfill on 22 acres of this 300 acre site in 1975, and
no appeal from that permit issuance was taken by the township. In the J':ntervening three
years, concern over location of the landfill has been expressed by many nearby residents
and Newlin Township, its counsel énd consultants have expressed many criticisms o;F_ the
léndfill plans to DER. In addition, and most inportanfcly, DER on inspection of the site
discovered groundwater problems in the construction of the first lift and in April of
1978 told Strasbury Asscciates that coxlsu-uciion could not proceed until rcvised plans
were submitted to the depaft:ncnt. Further, in the time since 1975, Strasburg Asscciates
has had trouble financing construction of the landfill, the landfill has ncver been
completed, and Strasburg has considered sale or financing arrangements with various
parties. In May, 1978, Strasburg Associates' general pariner, Earle Hlart, entered into
a joint venture agreement with Newlin Corporation a.ﬁd Somerset Strivpers for construction
and operation of the landfill and sale of the tract. This agreement and subsequent
agreements are allegyed by appellant to confirm a c.hange of ownership of the landfill

operation prohibited by regulation 75.22(f) without a reissuance of a permit.
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There is no question that the township, having failed to appeal the 1975 permit

could not appeal now if Strasburg Associates had simply procceded to build according

to the 1975 plans,. there were no questions as to the change of ownership of the opera—
tion and the department had not required revisions to the plans before construction

and operation.could begin. However, where changed circumstances require new action on

" the part of DER, an appeal must lie from DER's final action authorizing the project

to proceed, and the board must look at allq the circumstances in determining at wh_at
point the depa.ftment acted finaily. See Porter v. Commonwealth of Pennsylvania, DER,
supra; Bethlehem Steel Corp. v. Commonwealth &f Pennsylvania, DER, supra. Here it is

clear that the letter of Septenber 8 was a culmination of the department's consideration
of the issuves raised by the township and DER itself. As such, the September 8 letter,

which had the positive consequence of allowing construction and operation of the land-
£ill to bégin again, was a final reviewable actionof DER. This was not true in_E':r'emic
where the board cuncluded that the depariment's decisioﬁ not to revoke the landfill
permit was not a final.action of the DER since DER was free to reconsider that action at
any .time and the neighboring landowner who sought the revocation from DER was free to
continue to pﬁrsue that remedy as well as any othér remedies we might have under the law.
We do not interpret Eremic as meaning thata :ailure on the part of DER to aclk may never
be reviewed. Where DER has taken a final action and an appeal lies, an appellant may
always show that the action was improperly taken bécause the department failed to comply
with its own regulations or the statutes it administers.

. Conditions a and b of the department's approval letter of September 8-—
Eﬁat the first leachate storage tank be installed within 90 days from.the start of the
landfill operation and the second within 2 years, and the requirement that an access
road be provided to the leachate sump-—were éonditions of the previous approval of
revisions by DER in 1976, from which no appeal was taken. Consequently, appellant
cannot appeal from theée conditions now or attempt to use them as grounds for attacking
other aspects cf the permit. However, there is a narrow line here betwcen revisions
that may have been approved earlier and are therefore foreclosed and revisions that
may or shouid be required as a consequence of the newly adopted requlations of the
department. Among the cﬁanged circumstances in this case is the adoption by the -
Environmental Quality Board of comprehensive s6lid waste management requlations during
the time since this landfill was originally permitted. By thelr texms, these regulations

4
apply to any existing and/or operating landfill. 25 Pa. Code §75.21(a) (d) (9).

4. "§75.21. Processing and Disposal Area Permits
(a) A pexrmit shall be required of any person, mmicipality, State
Agency or authority proposing to use or continue to use their land or
any other land as a solid wastc processing or disposal area.
* * *

(cont'd next page)
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Where a permitted operation is not yét begun, revisions ére required, and consequontly
the plans are not finalized, the plans as revised presumably are subject to the roquire-
ments of the new regulations. To some extent the application of new regulations nust
depend on where an operator is in terms of his operation. Obviously, if a permitted
landfill already has‘been,constfuc'ted -and is partially filled, DER could rot require
compliance with regulations relating to the liner for that‘ portidn of the landfill.

But whe::re, as here, a landfill is 'not yet constructed, the revisions r_equired nust be
1’.1} conpliance with new regulations. In fact, the parties, througﬁ‘ their engi_néer

have téken that approach and submitted reviseii plans in conformity with the réquire—
ments of the new regulations. Thus, while appellé.nt cannot challenge the adequacy of -
conditions a and b since they were approved without appeal invl976, and simply
reiterated in the 1978 letter, appellant can challenge DER's fajlure to require that

the permittee coﬁform to any new requirements regarding leachage collection. See
discussion, ‘infra, p. 40.

Awith regard to the failure to condition approval ofv the revisions and con-
struction of the landfill upon the éubmission of an adequate soi]_. and erosion sedi-
mentation control plan, we conclude that this issve is one that should have been raised
by appeal from the 1975 approval and could not be the basis for an appeal in this calse,5
except to the extent that changes in th.e areas of operation may recuire additions
to the plans already filed with DER. :Because of the difficulty of determining what
issues were foreclosed by the grant of the unappealed permit in 1975, the board did
hear testimony on most of the "concerns" of the township and nearby residents, including
the soil and erosion control problems obsefved on the site. The question of whether
the department should have conditioned the grant of the permit o- the filing of a
soil and erosion control plan for the entire site‘ is different from the question
of whether the department should, in approving revisions to the plan, take any measures
to require erosion control measures to correct conditions that have been observed on the
site or because of changes in the revised plans. That question can be raised in an

appeal challenging the adequacy of revisions approved by the depariment.

4. (cont'd)

"{d) All facilities shall camply with the general standards set forth
in this Chapter.
* * *
"(g) No person shall operate a solid waste processing or disposal facility
area or system which is not in caompliance with the provisions of this Chapter."

5. 1In fact, an erosion and sedimcntation control plan, approved by the United States
Soil Conservation Service was submitted with the 1975 application.
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Stading

Strasburg Associat:és argucs that appellant, Newlin Tuwnship, does not have
standing to take this appeal, and cites in support of its' position, Snclling v. 'Dupart-
m(-,-nt' of Transportation, 27 Pa. Commonwcalth Ct. 276 (1976) and (ommonwealth -of‘ Pennsyl-
vania, DER v. Borough of Cuarlisle, 16 Pa. Commonwealth Ct. 341, 330 A.2d 293 (1974).
In Snelling a number of petitioners, including the City of Allentown, sought to con-

" test a highv:lay occupancy permit issued by PennDOT for construction of an opéning in
a medial barrier on a highway to serve a shopping mall. The Com;t found that none
of the petitioners had standing, although interestingly, the Court went on to consider
the merits of the case "in the evert that a higher urt concludes that we have in-
correctly determined the standing issue". BAs to the City of Allentown, the (ourt found
that it had no standing to challenge PennDOT's action because a municipality is "merely
a creature of the sovereign created for the pﬁrpose of carrying out local government
function" and has no standing to assert the élaims of individual property'owners
against the department. Philadelphia v. Fox, 63 Pa. 169 (1870). In Borough of Car-
Z;’sIZe, supra, the Court said that the borough was simply an agency of the state for
purposes of carrying out orders under The Clean Streams Law, and did not have standing
to appeal from a sewer connection ban issued by DER,as a representative of the private
citizens who would be affected by the ban. _

Se.ction 1921-A of the Administrative Code, 71 P. S. §510-21, gives a right
of appeal to the EHB to any "person" “adversely affected" by an actién of DER. The
board's Rule 21.42 defines an action as any order, decision, etc. "affecting personal
or prbperty ;ights, privileges, immunities, duties, liabilities or obligations of any

' person". As a municipaiity is clearly a "person" within the Adninistfative Agéncy Law,
2 Pa. C.S.A. §101, and 25 Pa. Code Rule 21.2, the éuestion is whether the township is
itself adversely affected or qualifies as a "person aggrieved" by DER;s action ap-

. proving revisions permitting the operation of the landfill. In determining whether

an individual or an entity has standing to appeal, the board has been guided by the
Supreme Court's decision in Williwn Penn Parking Garage, Inc. u City of fittsburgh,
464 Pa. 168, 346 A.2d 269 (1975) in which the Court articulated the standing requirements
in terms of a "direct, immediate and substantial interesi" in the challenged action.
The Court appeared to broaden the concept of standing by noting that the interest did
not have to be pecuniary and that the alleged wrong did not have to be of such a nature
as to give rise to a cause of action for invasion of a‘ legal right. The board applied
the Supreme Court's test in Buckingham Township Civie Association v. Commonwealth of
Pennsylvania, DER, EHB Docket No. 76-093-D, issued September 8, 1977, and concluled

that the civic association, which could not allege any direct, immediate or substantial
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jnq'x-\ct‘ on itself or any of -Vits mambers by DER's action, did not have standing to
appeal from DER's approval of a private revision to a sewadge facilities plan. -

A tom;sliip or municipality is considerably different from a civic associa-
tion in that a municipality has govermmental duties and obligations to the population
th?lt it servés that may be alffected by any threat to the envirommental integrity of
its jurisdictién. Thus, the board has recognized, often witliout question, the
right of a township to appeal from the grant of a permit by DER for an activity with-
in its boundaries that is alleged by the municipality to have potentially degrading
effects ;m the enviromment. See e.g. Brady Township, et al v. Commonwealth of Pennsyl-
vania, DER, EHB Docket No. 74-246-W (1975) (landfill); Hallam Borough v. Commovwealtlh
of Pennsylvania, DER, EHB Docket No. 75-016—D‘, issued August l>5, 1976 (landfill);
Township of Penn, et al v. Commonwealth of Pewnsylvania, DER, EHB Docket No. 75-317-C
(1976) (strip mining pexrmit); Anthony J. Agosta, et al v. Commonwealth .of Pennsylvania,
DER, EHB Docket No. 75-208-W, issued March 25, 1977 (landfill); Township of Heidelberg
v. Commomsealth of Pennsylvania, DER, EHB Docket No. 76-150-D, issued October 21, 1977
(private sewage treatment plant); Township of Salford, et al v. Commonwealth of Pennsyl-
vania, DER, EHB Docket No. 76~135-B, issued May 3, 1978 (quarrying permit). ’

Particularly in the case of a landfill within its borders, a municipality
has an interest in protecting its water resources, avoiding the creation.of nuisances
and assuring that the use of the land accords with local plamning. These interests
of the township are supported by the powers and duties of the township, which include
the power to prohibit nuisances, including accumulations of garbage or rubbage, 53 P. S.
§65712, to regulate the depositing of ashes, garbage, rubbish and other refuse materials
within the Township, 53 P. S. .§65708, to prbvide for the construction, repair and
maintenance of roads, 53 P. S. §657190, to provide a water supply for public 01: private
use, 53 P. S. §65731, and to promote the public health, 53 P. S. §65729 and safety,

53 P. S. §65747. In addition, under the Pemnsylvania Solid Waste Management Act, a
municipality, depending on its size, is responsible for the collection, transportation,
processing and disposal of solid waste within its boundaries, 35 P. S. §6010, and is
necessarily a participant in the extensive planning process. envisioned by th'e‘act, see
35 P. S. §§60‘02, 6005 and 6606, and the Pennsylvania Municipalities Planning Act, 53 . S.
§10101 et seq.6 4

| The Commonwealth Court has also recognized without question-that a municipality
may challenge DER's action where the action appealed from requires the municipality to
spend money or otherwise affects its financial obligations. See, e.g., Fast Pennsboro
Township Auth. v. Dept. of Environmental Reséuraes, 18 Pa. Commonwealth Ct. 58, 334 A.2d

798 (1975); Ramcy Borough v. Dept. of Environmental Resources, 15 Pa. Commonwealth

6. In discharce: of its planning reosponsibilitics, the township adopted the Chester
County Solid Waste Management Plan and recently adopted its controversiai landfill
siting ordinance.
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Ct. 601, 327 A.2d 647 (1974); aff'd Pa. , 351 A.2d 613 (1975); ey off Aone v,
Dept. of Environmental Resourccs, 16 Pa. Conmonwealth Ct. 579, 328 A.2d 209 (1974).
Tﬂus, the question is not whether a township can appeal from.‘an action of DER, but
whether the interest it is asserting is sufficiently direct, immediate and substantial
~to allow the d‘xallenge. Clearly, a mmicipality cannot appe'al.sirrply as a represcnta-
tive of the interests .o.f its residents if the action complained of has no real effect
on it. We take that to be the import of Borough of Carlisle, -supra, whére the borough
appealed from a sewer connection ban order that affected private landowners, not the
mmicipality. Similarly, in Snelling v. PennDOT, supra, the City of Allentown could
not have much interest in a medial barrier that was not even located within its
boundaries. Although this case presents le_x c_:lose question under the Commonwealth Court
decisions, we believe that municipalitieg should have the right to appeal to this
board where they are dissatisfied with a DER action that could prospectively affect
their municipal responsibilities to a significant Qegree, and we will not aban;ion the
board's practice by d:anying a right of appeal in this case.

In attacking the township's interest in this matter, Strasburg confuses
the adequacy of the township's allegations with the adequacy of its proof. In its
noticé of appeal, the township alleged that the landfill is located in an environmentally
sensiﬁve area of the township along the Brandywine Creek, that the tract is underlain
by the Peter's Creek Schist formation, which is the source of well water for domestic
and farming purposes for residents of the township, and that the township is interested
in Eiotecting its surface and groundwater resources. While we agree with Strasburg
that the township does not have standing to assei‘t any claim on behalf of the City of
Wilmington's interest in the Brandywine Creck as a drinking water source, the township
does have standing to appeal by virtue of its alleged interest in protection of surface
and groundwaters within its own borders. The township certainly has an interest in
assuring that a 1lendfill facility within its jurisdiction will not cause pollution of
surface and groundwater, or create a rzuisance because of operation of the la}ndfill or
conditions that might exist there (such as the blocking of Laurcel Foad by siltation
in August, 1978). Similarly, the question of who owns the permit and operates the
landfill is important to a municipality because ¢f the conscquence of poor or inade-
quate nanage:reﬁt or of an insufficient financial committment. -In our view, a munici-
pality may be more directly affected by an unlawful grant of a solid waste permit by
DER than individual citizens, since itkis the municipality rather .than individual
. residents that could be called upon as a last resort to remedy any threat to the

public health, welfare or safety that might be created within its jurisdiction.
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See Township of Bidley v. Blanchette, 421 Fed. Sy, (E.D. Pa. 1976), whore the Court
said:

"The Township of Ridley, which shoulders the obligation,
inter alia, or protccting the health, safety and general welfarc
of its citizens . . ., already qualifics as a proper organizational
plaintiff. " 421 Fed. Sup. at 439-440.

Whether or not the township's allegations of unlawful action by DER are
correct, we believe the township has standing to appeal from DER's action. -

Transfer of the Permit

This case presents a novel question undr the newly 2dopted Solid Waste
Managemr;.nt Regulations, Chapter 75.1 et seq. ‘as to whether a de facto transfer of the
1975 permit issued to Strasburg Associates has been effected without compliance with
§75.22(f). Section 75.22 provides in material part:

“75.22 Permit Application and Issuance.
(a) Application.
Application for a permit to operate a solid waste processing
or disposal facility or area shall ke made to the Department.
(d) Issuance of Permits.
When the Department has determined that the appllcatlon is com-
pleted and the proposed design meets the requirements of the pertin-
ent requlations and acts, a permit shall be isswed. . .
(£} Re-issuance of Permits.
(1) Permits are not transferable or assignable.
(2) when a change of ownership occurs, the new owner
must submit the following:
(i) An application for a revised permit on a form to be
provided by the Department.
(ii) A notarized statement attest:mg to the following items:
(A) Verification of possession of all approved plans,
maps, documents, schedules, and commitments cpproved by the
Departrent.
(B) Statement of agreement and intent to comply with
all the requirements, plans, stipulations, and conmitments
previously approved by the Department.
(iii) A clear and cogent narrative indicating the scheduling and
procedure to be utilized in the transfer of ownership and subse-
quent cperational intent."

Adoption of this regulation (which was adopted as part of the new solid waste manage-
ment requlations of Chapter 75, effective June 29, 1977) is found in §7 of the Solid
Wastc Managoment Act, 35 P. S. §6007, whlch provides in relevant part:

"Applications and Permits

(a) It shall be wnlawful for any person . . . to use or con—
tinue to use their land or the land of any other person . . . as a
solid waste processing or disposal area . . . without first obtaining
a permit from the department. .

(b} Application for a permit shall be in writing and shall be
made on a form prescribed, prepared and fumnished by the department
"and shall set forth such information and be accompanied by such data
as the departrment may require.

(c) Upon approval of the application, the department shall issue a
pemmit for the operation of each solid waste processing or disposal
facility or area set forth in the application.”

As appellant points ocut, these secticns are concemed with a permit for "operatién"
of a landfill site. We agree with DER that the central question-so far as ‘the application

of. §75.22(f) is concemed is who is in "control" of the operation. We conclude that
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by nearly all indices the joint venture was already in control of the oporation of the
Strasburg Landfill on Scptember 8 and continues to be today. ‘

DER and Strasburg -argue that the joint venture agrecment itsclf was not’ a
transfer of the permit and could not be regarded as such by the department, and that
as there had in fact been no transfer by September 8, 1978, the depérhmnt cannot be
faulted for failing to require application for reissuance of the permit—at least as
of that date. While it is certainly true that the joint venture agreement itself did
not accorrplish a transfer of the pe_rmit (and could not ‘since such a transfer requires
an application and approval by DER), the department's ac{:, of accepting the termination
of the Iease and Management Agreement and essentially authorizing the commencement of
cperations at the landfill without further inquiry into what the final arrangement
between the parties for operational control for the landfill would be, is an appealable

event that allows the board to investigate the circumstances surrounding the department's
authorization to proceed with landfilling—whether those events; occurred before ou
after the @epartment's action. Warren Sadd & Grézvél v. Department of Environmental
Resources, 20 Pa. Comronwealth Ct. 186, 341 A.2d 556 (1975). DER'S action had the
effect of positively authorizing the cammencement of operations. If an aggrieved person
believes that DER's regulations have not been'oonpligd with, he is not' obliged to wait
longer for DER to fail to act before filing an appeal.

Although DER could "assume" on September 8 that operational control of the
penuit would remain in Strasburg, it had reason to know otherwise since its discussions
concérning the site and the necessary revisions to the plans were with new individuals
or entities who were clearly going to be directly involved with landfilling under the
0l4d permit, and DER had reviewed a lease and management agreement embodying the
substantive arrangement of the parties and concluded that it did constitute a change
of ownership. Based on findings of fact 26 through 57, we conclude that by September 8
it was clear that construction and operation of the landfill was dependent on a transfer
of control of the operation to the joint venture. DER should hawe required that it
be apprised of the final relationship ;aemeen the parties before it allowed the
commencenent of landfilling operations. We cannot much fault DER for this failure,
however, since this case prescnted a novel situation apparently unlike any DER had
previéuSly encountéred. James Snyder testified that the few change-of-cwnership appli-
cations DER has dealt with have been cases where there was no question as to whether
or not a transfer had occurred; and DER did attempt to wrestle with the questions
presented by this case. Nonetheless, we believe the issue to be of more oconscequence than
it apparently was to DER. In approving the revisions, DER should have mquiréd that

the final agrecements of the parties be submitted to it before any operation of the
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landfill oould begin, so that DER could be satisfied that it had the right party on
the permit. | ~
» DER and Strasburg would have the board be bound by events as they had
occurred up to September 8, 1978, without recognizing any relatiénship between the
7 events that occurr.ed on Octobel.:' 11, 1978, and the events that occurred before Scptember 8,
1978. This is a formalism to which we refuse to submit. The board may review the docu-
ments of October 11, 1978, in order to determine whether they confimm or negate a
change of ownership since a presurption of a de faeto transfer had been raised by
. events prior to September 8th, and sin¢e DERhas subsequently reviewed the bctober 11
- documents and concluded that there has not been a change of own_exship necessitating
a reissuance of the permit. Under the doctrine of Warren Sand & Gravel, supra, facts
developed at the hearing de novo may be the basis of the board's decision whether or
not all those facts were available to DER when it acted. Although technically we
oould remand ta DER for a detemmination as to the Cctober 1llth traﬁsactions, we know
the answer and we believe it to be in the interest of the parties to re;solve, this
matter prﬁnptly. v
Fundamental to the isswe here is the question of what purpose and signiéicance
Regulation 75.22(f) has. The regulation has no "legislative history" of which we
- are aware. Mr. Snyder testified that what the department is looking for in the appli-
cation of this section is ."control of the operation". DER identifies the main purposes
of §75.22(f) to include: |
(1) Obtaining, by way of the permitting process, a formal admission
from the correct party that it is operating the landfill;
(2) Insuring that the party in operational control has in its posséssion
all the relevant plans and docurents describing the permitted facility,
and that that party intends to camply with them;
(3) Insuring that thebdepartmen‘t is sending all relevant correspon-ence
or commmnications to the proper party;
(4) Insuring that the perfomanoé bond has beén posted by the proper
party and will be legally available, if necessary.
Although DER characterizes these concems as "clerical", we believe Lhem to have
more sighificance than that word implies. Apermit is essentially a privilege granted
by the state to éonduct landfilling in cempliance with the state's rules and regulations

enacted to protect the public health, safety and welfare.8 While it is quite possible

8. The fact that it is a very lucrative privilege is attested to by the fact that
the value of the permitted site is far in excess of the value of the land.
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for a landfill to be constructed and operated without any detrimental effeoct to. Uxe
envi;onmeht, particularly according to the advanoil "state of the art" regulations
aéopted by the Environmental Quality Board in 1977, the consequences of a badly operated
landfill can be pollution and creation of a public nuisance. .See, e.qg., Ryan v. |
Commorwealth 'of Pennsylvania, DER, Pa. Commonwealth Ct. ¢+ 373 A.2d 475 (1977);
Plymouth E'quip;nent Company v. Cormbnwaalth of Pennsylvania, DEI?; EHB Docket No. 75-184-D,
issued July 1, 1976. For purposes of assuring that DER can proceed against an "operator"‘
of the landfill in case of any failure to cqnply with DER's regulations as to the
operation or in case of pollution or Auisance resulting from the operation, DER should
have the party or parties that are in control of the operation named as the operator
on the permit and therefore legally liable for opération of the facility and correction
of any envircnmental harm that may result from that operation. Identification
of the parties actually in control of an 6peration is important to assure l_eéal liability
n the pérformanoe bond required wnder 25 Pa. Code.§101.9, as well as legal liability
for any harm that may require the expenditure of funds beyond the amount of the perform-
ance bond.  Conplicated ownership arrangements where it is difficult to identify v:lho is
in control of an operation should be discouraged raﬁher than encouraged as they might
be if DER were to sanction transactions struci.:ured for the purpose of avoiding a
reissuance. .

What is the situation here? The ingenious and complex transactiohs, which
Were structured in their final form solely for the purpose of avoiding delays that
might result from reissuance of the permit, resulted in a sale of the entire tract,
including the permitted site, to SLA, the joint venturer, and a lease-back to SA, the
permittee, for a fixed rental obligation includi_rig all of SIA's debts, as well as
rental payments equalto 75% of net operating revenues. SLA provides the operating
capital through Newlin and Somerset and through the ability of Winn, Ehrlich and
Buckley to obtéin “inancing from American Bank and the Chester County Industrial
Developnent Authority. Hart retains a significant interest to be surc. However, it
is not from the operation, but from sale of the tract to SLA. He receives 50% of
SIA's profits, deducting any rentals retained by him under the lease, as payment for
the property. The daily management of the operation is controlled by- Ehrlich who
gets 4% of gross revenues. Newlin and Somerset are obliged to‘do the construction
and preparation of the site and Fhrlich is obliged to do all the marketing and financial
promotion of the landfill business as well as the daily supervision of thé landfill
business.

The problem with this arrangement, as we see it, is that the parties who

are really in control of the construction and operation of the landfill have no legal
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liability vis a z;'lfu DER. If they abandon the project for any reason, DER could not
proceed against elther Newlin or Somerset ewven thouc'Jh they or their principals will
h;we provided the capital and directed the opcration of the landfill. DER could
proceed against SA and llart, which may or may not be satisfactory to correct violations.
In fact, the .r:ight. of SA under the October 11 'lease to insist wpon _the correction of
violations and ie—ganter the property upon termination of the lease for 'oorrection of
violaticons is the only semblance of control over this operation that is given to Hart.
THe power to hire and fire and supéryise daily operations, which were cited as signifi-
cant elemanfs of control by Snyder, are in other members of the joint bventuxe, which
aiso has control of the land. Under the circumstances we doub£ if Hart's somewhat
remote ability to correct viclations is sufficient to constitute real control of the
operation. It may be quite difficult for SA to exercise any actual control over
correction of violations on the site, particularly if any part of the larger site is
sermitted and SIA is operating a landfill on the remaining rortions of the site.
Alﬂ'lo;'.lgh it might be pore desirable to have a general partner and local res;ident as the
permittee of the site than to have three corporations whose shareholders have limited
liability, we cannot ignore what we believe to be the purpose of Requlation 75.22(f),
of having the person or entity that is, in fact, operating on fhe site responsible

for the permitted operation.

’ Whethe.r or not a change of ownership has occurred so as to transfer control
6f the operation is really a question of how much is too much. We agree with DER

and SA that ownership of the 1land is not critical to Omership of .the permit. The act
itself clearly permits the operation of the landfill 6n "the land of any other person".9
Similarly, the fact that the permittee employs professional menagement for a landfill
would not alone indicate a change of ownership that would necessitate reissuance of

the permit. Nor would we necessarily consider 50% investment in a landfill operaticn
as constituting a change of ownership unless, as it appears here, the investors are,

in fact, in control of thc operation. In this case it is the combination of facts;
ownership of the land by the joint venture, the providing of construction, desicm and
day-to-day managerment of the operation by mombers of the joint venture other than the
original permittee, the fact that financing for the permitted landfill was obtained

by the other joint venturers and was only given on the conditien of their participation

in control of the operation, the fact that any financial benefit from the operation

9. The correctional difficulties that this may pose, however, were demonstrated
in Ryan v. Commonwealth of Pennsylvania, DER, supra, where the landfill operator
"claimed that he did not have to comply with DER'S abatoment order because he had only
been a tenant of the property and could not be required to trespass on the owner's
land to correct the violations and clean up the pollution which occurred after he
gbandoncd his wnpermmitted site.  He belicved that the owner should be liable for remedy-
ing these defects ewven though DER had obtained a consent order from the owner permitting
the operator to ¢ on the land to take corrective action.
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wenturer, and the fact that SLA intends to attoempt to conduct a landfill opx:ration on
the ontire site, including landfilling over the permitted site-—that lead to Up )
conclusion that there is a shift of control of the operatior_x sufficiont to n:quifc a
permit reissuance. In ééscncc , Hart's participation here, while significant, is as

a seller. He receives payment for the property that includes a share of future profits,
but he has no control over thé day-to-day operation of the landfill other than to

demand that Ehrlich and Somerset comply with DER!s requirements. Hart has a theoretical
right to fire Fhrlich, but only for willful misconduct, and it is unlikely that he

would do so since Ehrlich's employment is required by the bank as a condition of its

loan. 10

We are aware that the joint ‘\n.enturers were motivated to avoid a transfer of
the permit by the township's impending activity in adopting a landfill siting ordinance,
which would appear to apply to this landfill—-particularly if the permit is reissued
to the joint venturers. Without commenting on the validity of that ordinance, we con-
clude that that question must be faced directly if the joint venturers intend to conduct
the landfilling operation under the terms of their -agreemencs of October 11. Reviewing
the facts of this case, we believe that control of the operation had indeed passed to
the joint venture before Septenber 8 and that that was confii:_jmed rather than éhanged
by the transactiéns completed on Octcher 11, 1978. Thus, we conclude that before there
is any landfilling activity on this site, there must be application for a reissuance
of a permit in compliance with §75.22(f). .

While we agree with appellant that there has been a transfer of control
sufficient_ to constitute a change of ownership and require reissuance of the permit

» under the facts as presented to DER, w2 do not accept appellant's view of the conse-
quence of failure to comply with §75.22(f). 2Appellant appears to regard the permit as
somehow e#tinguished, or in need of suspension or revocation by this board because of
failure to comply with §75.22(f). The conclusion that control of the operation has
shifted does not necessitate a revocation or s'uspension of the permit, but rather
requires a reissuance of the permit, and we simply find that DER should have J.ﬂuired
that before allowing landfilling to preceed. The point in time at which the permit
is actually issued wpon application must depend uypon the consumnation of relationships

between the parties. In the earlier deals that Strasburg had with Eco-Environs and

10. That the substance of the parties' agreements amounts to a change of ownership is
further borne out by the requirements of the Industrial and Commercial Develcpment
Authority Law (IDA law), 73 P.S. §376(d) (2) which prohibkits an authority, such as CCIDA
from "acguiring existing industrial . . . development projects under circumstances
which would be primarily for the purpose of directly or indirectly rcfinancing the
obligations of or providing working capital or other funds for any industrial . . .
enterprise, or any . . . affiliate . . . thereof, which would thereafter continue to
occupy or utilize said project". Counsel has given an opinion that the transactions of
October 11 do not violate the IDA law, and yet mainains to this board that Strasburg
continues to "occupy" and "utilize" the permitted site, which would appear to be
prohibited under the IDA law whexe the CCIDA provides financing assistance.
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Harp~Fill, construction on the site performed by thosé partiecs was abandoned for
various reasons when the agreements betweon the parties werenot finaliécd. Althoudh
it would be proper for a permit transter.and réissumnce to take place prior to
construction activities when they are going to be performed by a new controlling
party, we regard the bcéinning of landfilling as a critical. point. at which a permit
. must be reissued so that the one in control ofv the operation is responsible for any
environmental degradation resulting ffom the operation. In this .‘case we have allowed
construction of the landfill to pmceéd because of the obvious continuity of interest
between the alleged transferor and transferee of the pexrmit, and the conclusions dfawn
by the boaid during the course of the.hearings that the design of the permitted iand—
fill is environmentally sound.

Although we belicve 1t is extremely important that the proper parties _in
control af an op.eration be named as the permi'ttee, we do not regard the réissuance of
a permit as an opportunity to challenge a valid permit on environmental grounds, parti-
cglérly when 1;10 appeal was previously taken from the grant of the permit. The reis;uance
provision simply requires an application for a reissuance, an affidavit verifying
possessicn of the approvea plans and a statem=nt of subsequent intent to be bound by
the plans and requirements of DER. 'I“m}s is not an occasion to question the adequacy
of provisioné of the plans already approved by DER. In this case, DER required revisions
to the plans-and it is the épproval. of those revisions that the board considers an
appealable event, as previously ou*lined.

In the course of the hearings appellant sought to raise the question of
Mr. Ehrlich'é reputatioﬁ as a matter that must be considered by the department on an
application for reissuance of the pexmit. 2Appellant attempted to introduce documents
from New Jersey claiming alleged violations of landfilling reguirements in that state.
After consideration, the board ruled that these docurents were not admissable since
it was not clear that DER could consider "reputz+ion" in considering an application
for a reissuance of the permit (or for that matter, an original permit), and since
'th'e question would have to be addressed in the first instance by DER, if it could he
considered at all. Mr. Snydexr testified that the department does not consider reputa-
tion and feels it has no authority to do so undar the Solid Waste Managerent Act, which
unlike The Clean Streams Law makes no mention of other violations as grounds for denying
a permit. The only situation in which DER does consider other landfilling by an
applicant is when an operator applies for an extension of landfilling on a site on which
there are existing violations. Although it might be desirable for the regulations to

include some provision requiring consideration of other landfilling experience, and we
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do not sharce DER's viaw that the Solid Waste Managemont Act precludes adoption c_)f‘
rcgulations dealing with other landfilling activitics or viclations (at least.in th_c
Célm‘or\wcalth) , we must agree with DER that t;ilerc are no cuidelines under which DER could
perform such an assessment under the present law. Certainly, DER cannot consider

what are only allegations of violationé from another juisﬁcﬁon in evaluating-a

landfill application that is otherwisc satisfactory. ' .

DER's Action in Approving Revisions to the Permit

We do not find much merit in_'a'ppellant‘s criticism of DER's action from
an environmental perspective. Over the years since this landfill has been permitted,
perhaps in large part due to appellant's active interest in this matter, the plans for the
permitted site have became increasingly detailed and sophisticated to the point that
the plans, as finally approved on September 8, 1978, are possibly the most ad\'ranced-
landfill plans in the state of Pennsylvania. Appellant's attempts to find fault with
Lbese‘plans are somewhat belabored. We sense that the township's real interest is in
preventing landfilling on the larger site as is being proposed under the plans shown
to the township ahd recently submitted to DER. Obviously; the board cannot make any
determination about the merit of those plans until DER has acted upon them.

As noted in our discussion of appealable action , in reviewing appellant's
criticisms of DER's action, we have, where appropriate, considered the J'_mpact'; of the
new regulations adcpted in 1977. Many of appellant's criticisms relate to actions
taken in the course of construction of the landfill and reviewed by DER during on-site
" inspections in t.ﬁe fall of 1978. While we would not normally regard tiiese as reviewable
actions of DER, we havé permitted a great deal of testimony relating to what was done
-or not done on the site in recognitibn of the fact that the process of constructing
an environmentally sound sanitary landfill is a dynamic one that requires careful
supervision by DER in order to assure that the actual construction and operation conforms
to the plans. However, the board cannot generally engage in review of DER's daily
supervisory activities and must confine itself to the question of whether DER abused
its discretion or acted arbitrarily and capriciously when it approved the final
revisions to the plans on September 8th.

We will briefly review our conclusions relating to appellant's environmental
camplaints. ‘

Groundwater Monitoring System

The township argues that no constructicn or landfilling should have been allowed
to proceed at any poinut on the permitted site until the groundwater monitoring system has

been installed and the results of the monitoring have been reviewed by the department.
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We cannot agree, since it ‘is cl.car from the claborate design features of the first
1ift, including soil .mdcrclrains, and the location of the lift at the top of the hill,
that it is extremely unlikely that any problems with groundwater will.be encountered

in the cperation of this lift. As DER points out, the purpose of requiring a ground-
water nonitoring system is to-determine whether a system of underdrains is necessary to
comply with regulation 75.25(0) (8). Where the applicant has proposed to install the
system required Iby that section under the first lift even though it is not demonstrated
to be necessa-ry, DER does not have to require results of the groundwater study before

allowing construction of the first lift.
Clearly, the results of the groundwiter monitoring will be important to

DER's decisions concerningvadditional operating lifts. The letter of September 8

does not permit landfilling beyond the first lift without DER's approval. Appellant

is concerned that landfilling should not proceed in the lower area of the sité where
groﬁndwater intersection occurred, and would have the board rule out that area of the
site ahead of time. This is not the best approach to the problem since that area cannot
at this point be precisely delineated, and as Strasburg points out, ground levels
under the site may change as a result of filling, which will prevent gx;‘oundwater re-
charge. Appellant fears that under DER's new “state of the art" technology requla-
tions, DER will permit landfilling anywhefe so long as a system 6f groundwater- drains
is installed. Be that as it may, the board must await DER's ruling on this qﬁestion.
Presimably, DER will proceed carefully a.rlxd in compliance with the law and regulaticns,
as well as any federal regulatory. constraints that may be applicable. v

Sequence of Filling

Appellant objects to the change in the sequence of filling to start from-
the top of the hill rather than the bottom. It believes that this change was solely
for avoiding the groundwater problem and not as DER and Bodner insist, a design change
primarily to avoid leachate formation. We are persuaded by the testimony of John Rosso
that this is the general method of pperatidn that has been used successfully by the
depar‘!:nent invrecent years, and that avoidance of the groundwater problem was only a
secondary effect of that design change. We do not accept appellant's contention that
there will be more problems with construction of the leachate collection trénches if

construction proceeds downhill rather than uvphill.

Asphalt vs. PVC Liner

DER's new regulations permit various types of liners to be used in the
construction of a sanitary landfill, regulation §75.25(g), and both asphalt and PVC

liners are permissable. The testimony of DER's and the permittee's engineers was in
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some agrecement that a PVC liner might be prefer‘able to asphalt under certain tempera-
ture conditions since asphalt may not be as successful whcr-x applied in low tenper:'xtures,
particularly on the side slopes. Appellant attampted to introduce evidence after the
close of testimony, indicating problems with the asphalt side walls. The board r_efusgd
to admit that evidence on the ground that it would not continue to supervise DER's
aaily inspection'activiﬁiés. We are satisfied to let DER resolve any problem with the_
asphalt liner thrc:bugh its normal inspection procedures. If upon inspection, DER con-

cludes that the asphalt liner is unsatisfactory on the side slope, DER should require
the permittee to take whatever corrective.action it believes is reasocnably required.

Soil Permeability and Compaction

Appellant's complaint in these two areas is that DER did not require testing
to assure that the penneabilit\:/ of the soil conforms to the requirements of §75.25(h) and
(i) and that compaction of the soils in the subgrade attained a relative density of at
least 90% as measured by the standard proctor density test in conformity with §75.25 tg) .
Appellant would have us reqiire that the ihstalled li-ner be dug up so that the soil
compaction and permeability characteristics' of the soil under the MC-30 liner can be
tested in place. We regard this as unnecessary in view of the fact that DER approved
the soil used in the subgrade and that soil from the same soﬁrce used in the sulgrade
tested after the fact showed a permeability that would not require a subliner under
§75.25(h). Additionally, the soil drains in the subgrade were pl'aced on 60 foot centers
rather-than 175 foot centers as required by that regulation. As to the compaction test,
we accept Mr. Herzog's assessments that the appropriate density was achieved in the
subgrade, though in future construction we believe an in situ test should be made under
the inspection of the de’parm\ent. The question of testing is a difficult one. The
regulations do not specify how much testing is required. Appellants would undoubtedly
like the department to require that the permittee put all of the soil it intends to
use on the sité through a sieve and make impaction tests at numerous poiﬁts. Testing
requirements must not be onerous and unreasonable, but DER should devise a policy of
requiring limited testiné to assure: comp?Liance with its new regulations during on-site
construction.

So far as the protective cover material is concerned, we accept appellant's
expert's observation that the soil stockpile contains some material in excess of the
requirement of §75.25(i), wiuich requires that "no aggravate, rocks or solid material
which is larger than two inches (2") in greatest dimensions that we placed in this

zone". In addition, regulation §75.24(c) (2) (xi) (xii) provides:
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"(xi) Soils to he used as daily and intormediate cover
miterial shall b soils that fall within the USDA textural
classes of sandy loam, lamm, sandy clay loam, silty clay loam,
loamy sand, and silt lozm. All other cover matcrials must be
approved by the Department. The coarse frament content
{fragmants not passing the No. 10 mosh sicove, 2 mm.) shall npot to
exceed 75% by volune and the combustible and’or coal content
shall not excecd 12% by volume.

. "(xii) Boulders and stones as classified by the USDA shall .
be separated out or-excluded from soils to be used for any type

of cover material or renovating soils.

Prior to the commencement of landfilling operations on this site, DER should require a

procedure for separating and classifying soils that will meet the criteria in the

reguiations and should specifically confirm by inspection that this has been done.

leachate Collection

We have concludad that appellant should not be allowed to challenge the
adequacy of the leachate storage tanks in this appeal since those revisicns were
approved in 1976 and were not appealed, and sinoe there are no provisicns of the
rew solid waste regulaiicons that would alter the rejuirement then imposed v DER o the
permitted site. Nontheless, the hoard heard testirony 'oonoe.'.‘ing the pogsiblits of
leachate :fonration—-a subject upon which conclusions must nscessarily be sr_:ecala:ive...
While appellant's expert's hypotheticals as to the amount of leachate tha: migit be
generated by a heavy storm ranga from 100,000 gallons per day to 40,000 gallons per. Aay,
we found the testimony of John Rosso of the dspartment to b2 rore cr"edible, aré
conclude that the leachate storags capacity reguired by the despartment will be adsquate.

Appellaﬁt also claims thit DER should have reguired a ceontract for leachate
collection and treatment under the new reculaticn 75.25(0) (7). That regulation requires
that documentation assuring proper trzetment arnd disposal of leachate shall be provided
by.the applicant, and that said doc Tantaticn "mx include a contractual agreement with
the operators of the treatment facility off site and a contractual arrangement for ths
transporting of leachate to said site". (emphasis sugplied) Strasburg's criginal
application provided that the leachate would be "hauled off site for treatment" and that
is still the plan. While the extent to which the actual requirements with regard o

documentation have changed since 1973, is not clear, we believe it would be epnronriste

for BER to reguire more from the pormititee than ithe cinmpls lotier stating hat ohe

City of Coatesville is agreeable to accepting lezchate as thils would accord with
current practice under regulation 75.25{0) {7). However, we do not regard that failure

as invalidating DER's approval of September gth.
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Soil and Frosicn Control

‘The township raises three issues with resvect to soil and erosion control:
(1) the adecuacy of the sedimentation basins; (2) the adsquacy of erosien cont:rol
reasures; and (3) the failure of the permittee to submit plans for the Laurel access
road in compliance with DER's September 8th letter.

As t0 the adequacy of the sedirentation basins, we find them to be adequate
as long as there is camliance with the plan to drain and repair the old first 1ift
to be used as a retention basin in ¢onjunction with the s_edimentation basin pfeviousiy
on the site. Since the revised plans call for the basin of the first 1lift at the top
of the hill, the exposed area is greater than that contemplated under the original
plans. However, that greater area is carpensated for by the additional retention
basin in conformity with the requirerents of regulation 102.13(d) (1), requiring that
a sedirentation basin shall Lave a capacity of 7,000 cubic feet for each area of

project area cr tribﬁta::.’ to it. Tocether thess. basins have a capacity of wﬁsiés;abl}'
rore than 100,0.00 cubic feet, and although the ‘a::ua_l disturbed area has not been exactly
determined, it is not ¢reater than 10 acres. In any future landfilling that may be
permitted, LER should ascertain the amount of disturbed acreage, and be sure that tl.ere
continues to ke carpliance with those fequi.re:rénts.
We are. more concerned with the erosion control measures in connecticn with
the seil stecckpile, which is 30 to 50 feet hich, is of a highly erodible nature, and
is located approximately 109 yards fraom Briar Pun. This should e alleviated by the
. diversion ditch being ccnstructed zrourd the stccrpile and is alleviated to some awtant
by the dense vsgetation between the stockpile and the stream vwhich acts as a natural

erosicn control measure. It did appear fran photocraphs in evidence at the hearing that

m

same erosicn was occurring that was not directed to any kbasin, although the cermitzes 2

t
§

in the process of constructing diverzicn ditchzsz o channel the erosion into thesze
basins. To a larce extent, inzroverents such 2s this must be done on a dav-to-dav
bhasis under ths supervision of DER and do not ragiire the subinission of an erosic:

e . PR —r 3 T o~y ~T 7 -
Hoepzrrar, we cxoe TEP in the oclirze ©I ias

contrnl plan az agpellant wnu

frequent inspections of this site to require that soil and erosion control measures that

ess ke imglimented promptly.

cannot or necd not bk covered by any plan,
A>pellant's third contention that the permit should be revolied or suspended
because Bodner failed to swuply any erosion control plan as to the Laurel Road access
within 10 days, as mquiréd by DCR's letter of Sopterber 8th, is a technicality that
requires very little consideration. Bodner did immediately respond with temporary
measures for control-of crosion at the access road and has subsequently submitted a

plan when he understood that that was required by DER.
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' Regulation 75-24(c) (2) (:c<iv) requires gas venting syétcns and gas monitoring
systems to be installed at all landfilling sites. Strasburg's ropresentatives testificd
that they intend to provide a gas venting system‘at the landfill. Although other
sections of §75.25(c) (2) require certain items to be included on the plan submitted for
l\andfill applications, subsection (xxiv) does not require the gas venting system and
gas monitoring system to be shown on the landfill application plans. Therefore, the
failure to include the design of a gas venting system in its May and July 1978 submission
was not a violation of regulation 75-24.

Conflict of Interest

Appellant claims that CER's revision of the plans suwmitted by Martin and:

Martin was biased because that firm serwves as Township Engineer for Lower Frankford
MShip in Cumbe:rland County and in that capacity passed won John Rosso's appiication
for a suwbdivision appyoval in the township. B2Appellart:'s claim of bias was not substan-—
tiated. Though there was no argurent that Rosso and Bodner did have that centact, it
. ¢

was not shown that Mr. Rosso deviated from sound engineering judgment in his review of

these plans, or that he dealt with these plans any differently than he would any others.

CONCLUSIONS OF LAW

1. The board has jurisdiction over the subject matter and the parties in
this matter. \ -

2. A letter of DER approving revisions to plans for a permitted landfill
is an appezlable action of the department where the revisicons were required by DER to
avoid possible environmental degradation and where commencement of construction and
operation of the landfill could not ke allowed to proceed without approval of the
rev'isions.

| 3. In the context of an appeal from an approval letter from DER that has

the affect of authorizing commencement of construction and operation of a landfill,

a parq’/ may challenge DER's failure to act in conformity with applicable law as well
as DER's affirmative actions. . .

4. A township has standing to appeal from DER's final action authorizing
construction and operation of a private landfill within its borders on the basis of
its alleged interest in protecting surface and éroundwater within the. township and its
governmental duty to protect the health, safety and general welfare of its citizens.

5. 1A change in the party or parties rcceiving the primary financial benefit
from the operatinn of a solid waste disposal faciliiy and excrting operating control
over that facility, constitutes a "change of ownership" within the m:aning.of 25 Pa.

Code §75.22(f) (2).
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6. A "change of ownership" constitutes a "trmusfér" or "assignmmnt" of the
solid waste facility and is prohibited by 25 Pa. Code §75.22(f) (1) without a reissuance
of the permit in oconformity with that section. |

7. Where a change of ownership occurs after a solid waste disposal facility
has been permitted but prior to its commencement of operations,v DER must require that
" the new owner submit an application fcr a reissuance of the permit as required by
25 Pa. Code §75.22(f)(2) prior to the beginning of the operation of tiie landfill.

8. Where DER has requested modifications in the overall design of a solid
waste disposal facility as a condition-to the cotmencerr{en.t of operations of that
“facility and where no signifiéant construction of the facility has yet occurred, DER
must assure that the permitted facility complies with the latest regulations under
the Solid Waste Mahagement Act and other aépiicable statutes and regulations before
approving {:he‘ modifications.

9. LDER did nct abuse its discretion or act arbitrarily or cepriciously
in approving revisions to the plans for the Strasbu.fg ILandfill, wh&én the plans as
revised conform to the requirements of dqépter 75 of the department's rules and regula-
tions; |

10. »2ppellant did not carry its burden of proving that revised plans for the
Strasburg Landfill do not conform to the requirements of Chapter 75 or that DER failed
t0 require compliance with Chapter 102 of the regulations.

11. Although the board has power to condition a solid waste disposal facility
permit to assure compliance with all applicable statutes and regulations where DER
'has failed to do so, this power cannot be used in such a way that the board becomes an

oversecer of DER's inspection activit.es.
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ORDER

AND NOW, this 16th day of February, ]975, the appeal of Neowlin lownsiip 1s
sustained insofar as it challenges DER's failure to require compliance with 25 Pa.
Code §75.22(f), and dismissed insofar as it relates to DER's approval of revisions to
the permitted plans for the Strasburg Iandfill and failure to require adequate erosion
and sedimentation control measures. DER shall not permit landfill oéerations at the
Strasburg Landfill to begin without compliance with regulation 75.22(f), in qcoordancc
with this adjudicatiori. It is further ordered that prior to the beginnirig of operation
of the landfill, DER shall require the ];ermitt%e to provide more complete documentation
of its érraﬁgements for off-site treatment of leachate in conformity with regulation
" 75.25(0) (7).

ENVIRONMENTAL HEARING BOARD

=L S, LBZ;CZ/

PAUL E. WATERS
Chairman

St £ ot
BY:" JOANNE R. DENWORTH
Member

CONCURRING OPINION

. I concur iﬁ the result and join in the opinion of the board except for the
discussion on the appealability of a modification of permitted plons. I do not believe
that the jurisdiction of this board to hear an appeal frem an approval by the DER of

a modification of a permit is dependent upon whether the board believes that the
modification is "significant enough to review". Rather, I believe that all actions

of the DER, including the approval of modifications to ﬁemitted plans are appealable
by any person adversely affected thereby. See §1921-A of the Administrative Code,

Act of December 3, 1970, P. L. 834, No. 275, 71 P. S. §510-21.

ENVIRONMENTAL HEARTNG BOARD .

oy 9 - ;
C}&"t_«v—f{.g Y ki (_,A()r/"-—‘"’:':*-"

THOMAS M. BURKE
Monber

DATED: February 16, 1979
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
BLACKSTONE BUILDING

112 MARKET STREET
HARRISBURG, PENNSYLVANIA 17101
(717) 787-3483

In The Matter Of:

KERRY COAL COMPANY,
Appellant, Docket No. 77—053—0

Surface Mining Permit

Surface Mining Conservation
‘and Reclamation Act

vS.

COMMONWEALTH OF PENNSYLVANTIA
DEPARTMENT OF ENVIRONMENTAL

RESOURCES, Docket No. 77-084-C

Mine Drainage Permit
The Clean Streams Law

Appellee.
AND

PENNSYLVANIA COUNCIL OF
TROUT UNLIMITED, INC.,

Intervenor.
- ADJUDICATION

By the boa.rd, Ma.rch 9, 1979. .
 The follow:mg adjudication was drafted by Iouis R. Salamon, Hearing

‘" Examiner, and is issued by this board without modification.

Oon July 7, 1977, the Commonwealth of Pennsylvania,Department of
Environmental Resources ( DER ), issued to Rerry Coal Company ( Kerry') am
amended permit under the terms of which Kerry was authorized to construct and
operate industrial waste treatment facilities and to dischafge treated -
industrial wastes generated as the result of Kerry's bituminous coal surfacé
mining operation in Slippery Rock Township, Lawrence County. .

' Kerry was required to seek such a permit under and by virtue - -
of thevprovisions contained in Section 315 of The Clean Streams Law, Act of
June 22, 1937, P. L. 1987, as amended, 35 P. S. § 691.315. This permit is
commonly referred to as a mine drainage permit .

On that same date, DER issued to Kerry a permit under the terms of
wﬁich Rerry was authorized to mine bituminous coal by the.surface mining
method in the same areaof Slippery Rock Township, Lawrence County, as was .
included in the amended mine drainage permit to which we earlier referred.

Kerry Qas required to seek such a permit under and by virtue of the
provisions contained in Sgction 4 of the Surface Mining Conservation and .
Reclamation Act, Act of May 31, 1945, P. L. 1198, agamended; 52 P. S. § 1396.4

This permit is commonly referred to as a surface mining permit .
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DER attached the following special condition to said mine drainage

1l
permit : i
"1. There shall be no area afféc£ed;qithin 300 feet
of the McConnell's Mill State Park property unless a
. variance is received from the Deégrtment of Envirdn;z.
mental Resources for this area," |
) DER attached the following specigl:cpndition to said surface mining

permit :
. "There shall be no surface affected by mining within
300 féet of McConnels Run State Park until the proper
variance is approved by this Department."

On August 5, 1977? Kerry filed separate dppeals to this board from
the imposi;ion of the special condition, which we have set forth, infra, in
each said permit.

Kerry and DER stipulated as to certain facts necessary‘for inclusdion :
in an adjudication of these appeals by this board; they delivered a written

stipulation of facts to us; and, they agreed that there was no need for the
taking of ;estimony for the reason that the issues raised by each appeal were
legal in nature.

On December 5, 1977, the Pennsylvania Council of Trout Unlimited,
Inc. ( Trout Unlimited ) petitioned this board for leave to intervene in tge
appeal of Kerry from the Imposition of said special condition in said surface
mining permit. On May 17, 1978, we granted leave to Trout Unlimited to inter-
vene in both appeals of Kerry.‘

We have consolidated these appeals for the purposé of this adjudica-

tion.

1

DER assigned the designation 3174SM3 (amended) to the mine drainage
permit which it issued to Kerry. :

2

. DER assigned the designation 41 - 36(A) to the surface mining

pernit which it issued to Kerry.

3

We assume, for purposes of this adjudication, that the McConnels
Run State Park referred to in surface mining permit 41 -36(A) is the same
park as McConnell's Mill State Park which is referred to in wine drainage -
permit 3174SM3 (amended).
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FINDINGS OF FACT

1. Rerry is a corporation, organized and existing under the
laws of the Commonwealth of Pennsylvania, with its:p%incipal place of business
at R. D. # 2, Box 19, Portersville, Pennsylvania. i '

. 2. DER is the department of the Commonwealth of iennsylvania
which is vested with the responsibilities, intér alia, to issue permité required
bundef%The Clean Streams Law, sué?a; and under the Surface Mining Conservation
and Reclamation Act, suprd;

3. On January 20, '19‘75, DER issuved mine drainage . permit 3174SM3
to Kerry, pursuant to Section 315 of The Clean -Streams Law, suyprq, under the
terms of which Kerry was authorized to construct and operate industrial waste
treatment facilities and to discharge tfeéted industrial wastes t; be generated
as the result.of a bituminous coal surface mining operation which Kerry sought
to undertake in Slippery Rock Township, Lawrence Counfy.

4. On April 15, 1977, Kerry applied to the Bureau of Surface

' Mine-Reclamation of DER for an amendment to mine drainage permit 3174SM3. 1Ind
said application Kerry sought authority to mine aﬁ area additional to that
authorized in the original permit and to discharge industtial wastes therefrom
to the waters of the Commonwealth.

5. On June 28, 1977, Kerry applied to DER for a surface iining
permit.and surety bond in the amount of $14,000.00 for 14.0 acres of land om °
property of T. A. Leonhardt (the surface and mineral owner) in the same area
of Slippery Rock Township, Lawrgnce Couﬁty, as was included in fhe application

‘for saia amended mine drainage permit.

6. 1In this application for a surface mining permit, Kerry sought]
to conduct surface mining operations and to affect an area adjacent to the
boundary of McConnell's Mill State Park.

7. McConnell's Mill State Park is a park within the meaning
of Section 4.2(c) of the Surface Mining Conservation and Rgclamation Act,‘<
supra, 52 P. S. § 1396.4b.

8. On July 7, 1977, DER issued ming drainage permit 3174SM3. .

(amended) to Kerry.
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9.
to Kerry.
10.

drainage permit:

11.

mining permit:

12.

board from the imposition of each above described special conditionm.

13.

Trout Uniimited was permitted to intervene in each appeal of Kerry.

On July 7, 1977, DER issued surface mining permit 41-36 (A)

DER attached the following special‘condition to said mine

"1. There shall be no area affected within 30
feet of the McConnell's Mill State Park property
unless a variance is received from the Department
of Environmental \Resources for this area."

DER attached the following special condition to sald surface

"There shall be no surface affected by mining within
300 feet of McConnels Run State Park until the proper
variance is approved by this Department."

On August 5, 1977, Kerry filed separate appeals to this

On May 17, 1978, we entered an Order under the terms of which
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DISCUSSION

I. v&é thSurface Mining Permit No. 41-36 (A)

. DER attached the following special cohdition to Surface Mining
permit no. 41-36 (A), which it issued to Kerry on July 7, 1977:
"There shall be no surface affected by mining ~
within 300 feet of McConnels Run State Park
until the proper variance is approved by this
--Department."”

DER contends that the express statutory authority for the imposgi-—
tion of this condition is contained in Section 4.2(c) of the Surface Mining
Conservation and Reclamation Act, supra, 52 P. S. § 1396.4b(c); this section
provides as follows: -

"(c) From the effective date of this act, as

amended hereby, no operator shall open any pit
for surface mining operations (other than bor-

R © :rooar row-pits: for highway construction purposes)

within one hindred feet of the outside line
of the right-of-way of any public highway or
within three hundred feet of any occupied dwel-
ling house, unless .released by the owner thereof,
or any public building, school, park or
comunity or institutional building or within
one hundréd feet of any cemetery, or of the bank
of any stream. The secretary may grant operators
variances to the distance requirements herein
established where he is satisfied that special
circumstances warrant such exceptions and that the
e toraneninterest of the public and landowners affected
thereby will be adequately protected. Prior to
granting dny such variances, the operator shall
be required to give public notice of his applica-
tion therefor in two newspapers of general circu-
lation in the area once a week for two successive
weeks. -Should any person file an exception to
the proposed variance within twenty days of the
last publication thereof, the department shall
conduct a public hearing with respect thereto.”

Although Kerry does not concede that DER has the authority to
impose thié special condition,under this section or under any other statute or
regulation, or for that matter that this section is constitutional, Kerry
advances, for the purpose of argument, the proposition that if DER can prohibit‘
the opening of any pit for surface mining pursuant to this section, unless a
variance is granted, it can only do so as to an area within three hundred feet
of any park building, rather than as to an area within three hundred feet of

any park.
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The basis for this proposition is that in Section 4.2(c), supra,
the words, '"school", "park", "community" and "institutional are co-ordinative
‘ adjectives which modify the noun "building". Kerry:wou;d construe the language
of Section 4.2(c), supra, as it applies to the instant matter, to mean that l
DER can prohibit the opening of any pit for surface mining, unleég ;.;ariance

is granted, within three hundred feet of any park building.

Although we believe tﬁat for purposes of clérity the legislature
should have placed a comma after the word park in Section 4.2(c), supra, we
cannot view such omission as being indicative of a legislative intent that
the word park is a co-ordinative adjective which modifies the aoun building |
We find that the word park , as used in Section 4.2(c), supra, is one in a
series of nouns., It is Ehe park itself, and not ﬁerely the buildings there-
upon, wh;ch is the subject of the statutory limitation. We canndt believe ‘that]
the legislature, in attempting to limit the opening.of a pit for surface mining|
to certain areas, would include the buildings in a valuable natural: resource
like a park and ignore the park land %tself. Such a constructipon as Kerry
would have us adopt is simply not reasonable, and we reject it.

The second contention which is advanced by Rerry, again
advanced without conceding that Section 4.2(c), supra, is a valid exercise of
the police power of the Commonwealth of Pennsylvania, is that DER in imposing
this special condition in the surface mining permit which Kerry received,
exceeded the authority granted to it by virtue of the language of this section.

Kerry notes that the language contained in Section 4.2(c), supra,

establishes a prohibition onlj égaiﬁst the opening of any pit for surface min-

ing operations within three hundred feet of any park, while the language con-

tained in this special condition establishes a prohibition against affecting

any surface by miﬁing within three hundred feet of McConmell's Mill State Park.
Kerry avers that there is a great difference betweer a prohibi-

tion against opening any pit for surface mining operations within three hundred

feet of any park and a prohibition against affecting any surface by mining with|
in three hundred feet of any park. Xerry submits that this difference is

- readily apparent upon 2an examination of the definition of the word pit and
an examination of the term "land affected"™, as c?ntained in Section 3 of the

Surface Mining Conservation and Reclamation Act, supra, 52 P. S. § 1396.3.

These definitions are as follows:
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"1pit! shall mean the place where any coal or
metallic and nonmetallic minerals are being
mined by the surface mining methods."”

* * *
"17and affected' shall méan the land from which
the mineral is removed by surface mining, and all
other land area in which the natural land surface
has been disturbed as a result of or incidental to
the surface mining activities of the operator,
including but not limited to private ways and roads .
appurtenant to any such area, land excavations, °
workings, refuse banks, spoil banks, culm banks,
tailings, repair areas, storage areas, processing
areas, shipping areas, and areas in which structures,
facilities, equipment, machines tools, or other
materials or property which result from, or are used
in, surface mining operations are situated.”

Kerry construes Section 4.2(c) to mean that while a surface mine
operator ca;not open a pit within three hundred feet of a park, such operator
may, unimpeded by the language and effect of that section, create, inter alia,
spoil and culm baﬁks within three hundred feet of that park. Kerry concludes
that by this special condition, DER has imposed a ﬁrohibition on mining
activity which is much more extensive than th#t which was intended by the

legislature when it enacted Section 4.2(c).

DER, in:a lengthy, -well-written brief, has advanéed numerous

reasons why this special condition, as written and declared, is valid. These
reasons may be summarized as follows:

oz R . A. This special .cendition may be imposed under and hy virtue
of the express statutory authority contained in Section 4.2(c).

B. The Environmental Quality.Board (of Pennsylvania) acting
pursudnt to the mandates contained im Section 1920-A of the Administrative
Code, Act of April 9, 1929, P.L. 1977, as amended, 71 P. S. § 510~20 (a) and
(f) and in Section.4.2 (a), has adopted a regulation in which it is provided

+ that all mining activities near parksr-are prohibited in the agsence of-a vari-
ance, :

C. The language of the above regulation, Section 77.92 (a)

(53 Einronmental Quality Board Regulatioms, Chapter 77, Subcﬂapter-D;ﬂ'Require
ments Accompanying Permits Authorizing The Operatiom of Surface Coal Mines",
25 Pa. Code, § 77.92 (a) (5), in which all mining activities near parks are
prehibited in the absence of a va?iaace, is a valid and binding administrative
interpretation of the intent of the legislature in enacting Section 4.2(c); supra.
D. A construction of the language of Section 4.2(c), as re-

flected in said regulation and\bY'said special condition, is in keeping with
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the intent of the Surface Mining Conservation and Reclamation Act, to-wit, to
protect the users and resources of the park from hézgtdous and environmentally
damaging conditions relating to mining. T .

' E. A construction of the language of Section 4.2(c), in which
it is determine&”that such language does not act as a complete b;} £6.mining
activities within thrée hundred feet éf a p;rk, is inconsistenﬁ with and viola-
tive of the provisions in the Federal Surface Mining Control and Reclamation
Act of 1977, Act of August 3, 1977, P. L. 95-87, 30 USC §1201, et seq.

' .F. Kerry has failed in its burden to show that in.imposing
this special condition, DER abused its discretion or otherwise acted in a man-
ner which is clearly contrary to law.

We will, {initially, dispose of the contention by Kerry that
Section 4.2(c) is not constitutional. We héld that the Surface Mining Conser-
vation and Reclamation Act, and in particular, Section 4.2 (¢) thereof, is a
valid and proper exercise of the police power of the Commonwealth of iennsylvanta.

. Although it 1is true that Kerry, by‘vittue of the provisions con--
tained in Sectiom 4.2(c), may not be able to conduct surface.mininé operations
on land whicﬁ it has leased for such purpose, we f£ind that such prohibition is
designed to protect the interest of the public in its enjoyment of McConnell's
Mill State Park and that such prohibition is not unduly oppressive upon Kerry.
See Commomwealth of Pemnsylvania v. Harmar Coal bompany, 452 Pa. 77, 306 A. 2d.
308 (1973); Dufour v. Maize, et aZ; 358 .Pa. 309, 56 A. 2d. 675 (1948);
Harger v. Commorwealth of Pennsylvania, Department of Environmental Resaurces,
9 Pa. Cmwlth, 482, 308 A. 2d. 171 (1973). .

In order to treat the contention by Kerry that by this special
condition DER has created a prohibition on mining activity which is much more
extensive than that which was intended by the legislature when it enacted Sectipn
4.2(c), it is of paramount importance that we discern the extent of the prohi-
bition intended by the i;gislature when it enacted Section_ 4.2(c).

Although the language of Section 4.2(c) provides that the prbhi—
bition extends to the opening of any pit for surface mining operations within
three hundred feet of any park, we will rescrt to judicial and administrative
interpretation of that language’to determine what was: cant by the:legislature
by its use of the term "opening of any pit for surfa.: mining operations" for
the reason that this language is not free from an':- uity. gee Loeb Estate, 400G

Pa. 368, 162 A, 2d. 207 (1960).




‘A judicial interpretation of the langﬁaée of -Section 4.2 (c¢) was
provided by the Commonwealth Court of Pennsylvania im Harger, suprg. In tﬁat
case, the court found thgt where DER had imposed, in both a Surfa;e.iining
permit and a mine drainage permit, a restriction on surface mining within
three hundred feet of any occupied dwelling, such restriction comported with
the language contained in Section 4.2(c), the same section with which we are
dealing in this matter.

An administrative comnstruction of the meaning of said language
in Section 4.2(c) was provided by the Environmental Quality Board, in 1972,
when it adopted a regulation which is found in Section 77.92 (a) (5), supra,-
25 Pa. Code § 77.92 (a) (5), in which it is provided as follows:

"(5) The permittee shall not mine within 100
- feet of the outside line of the right—of-way
of any public highway or within 100 feet of
any cemetery or the bank of any stream. No
mining shall be conducted within 300 feet of
any occupied dwelling house, unless released
by the owner thereof, or any publiec building,
school, park or community or institutional
building. If the permittee should be granted
an exception after public hearing to mine
within any of the above restricted areas,
reclamation of all areas shall be to the approx-
imate original contour." (Emphasis supplied)

n providing such a constructién, the Environmental Quality Board
was performing the duty assigned to it by the legislature in (A.) Section 4.2
(a) of the Surface Mining Conservation and Reclamation Act, sypra 52 P. S.
§ 1396.4b(a), in which it is provided, inter alig, that:

"(a) Except as otherwise provided hereunder, all
surface mining operations coming within the provi-
sions of this act shall be under the exclusive
jurisdiction of the department (DER) and shall be
conducted in compliance with such reasonable
rules and regulations as may be deemed necessary
by the secretary (of DER) for the health and
safety of those persons engaged in the work and
for the protection of the general public..."
(Words within parenthesis added for clarification.)
and in (B.) Section 1920-A of the Administrative Code,supra, 71 P. S. § 510-

20 (b) and (f), in which it is provided as follows:

"(b) The Environmental Quality Board shall have
the power and its duties shall be to formulate,
adopt and promulgate such rules and regulations
as may be determined by the board for the proper
‘performance of the work of the department, and
such rules and regulations, when made by the
board, shall become the rules and regulations of
the department."
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"(f) The board shall establish such rules and
regulations, not inconsistent with law, for the
control, management, protection, utilization,
development, occupancy and use of thelands and
resources of State parks, as it may deem necessary
to conserve the interests of the Commonwealth.
Such rules and regulations shall be compatible

" with the purposes for which State parks are cggated:"

It is clear that both the Commonwealth Court and the Environmentall

- Quality Board have interpreted the language of Section 4.2(¢) to mean that the |
‘prohibition contained therein is as té surface mining within three hundred feet
of any park.

We find that such interpretation of the language of Section 4.2(cp
is a reasonable one and we adopt it in this &djudication.

We must now determine whether the prohibition against affecting
an area within three hundred feet of McGonnell's Mill State Park, as contaiyed
in said special condition, is broader in scope than the prohibition against
surface mining within such three hundred feet area which is contained in
Section 4.2(c), as we interpret that.section, and as contained in 25 Pa. Code
% 77.92 (a) (5).

Iﬁ order to arrive at such determination, we direct our attention
to the definition of the term "surface mining'", as contained in Section 3

“of the Surface Mining Conservatidﬁ and Reclamation Act, supra. This definition
is as follows:

"'Surface mining' shall mean the extraction of
minerals from the earth or from waste or stock
piles or from pits or banks by removing the
strata or material which overlies or is above or
between them or otherwise exposing and retriev-
ing them from the surface, including but not
limited to strip, drift, and auger mining, dredg-
ing, quarrying and leaching, and activities
related thereto, but not including those mining
operations carried out beneath the surface by
.means of shafts, tunnels or other underground
mine openings. "Surface mining" shall not
include (i) the extraction of minerals (other
than anthracite .and bituminous coal) by a land-
owner for his own non-commerical use from land
owned or leased by him; nor (ii) the extraction
of sand, gravel, rock, stone, earth or fill

from borrow pits for highway construction pur-
poses, so long as such work is performed under

a bond, contract and specifications which
substantially provide for and require reclama-
tion of the area affected in the manner provided
by this act; nor (iii) to the handling, proces-
sing or storage of slag on the premises of a
manufacturer as a part of the manufacturing
process.” . (Emphasis supplied)
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It is clear, from a reading of this éefinition, that the term
surface mining encompasses the actual extraction of minera}s from a #ic andmﬂ
every physical activity on land which is related to the mining operation. ‘In
this context, the area affected by Kerry's surface mining would be identical
to that land which would be included in the definition of the tefﬁ‘ i;nd
affected as contained in Section 3 of the Surface Mining Conservation and
Reclamation Act, supra. |
We conclude, therefore, that the prohibition against affecting
an area within three hundred feet of McConnell's Mill State Park, as contained
in this special conditioh, is no broader in scope than the prohibition against
surface mining within three hundred feet of any park which 1s contained in

Section 4.2(c) and in 25 Pa. Code § 77.92 (a) (5).

In so concluding, we are supportive of the principles expressed

in Article I, Section 27 of the Pennsylvania Constitition wherein it is provided

that:
"The people have a right to clean air, pure
water, and to the preservation of the natural,
scenic, histotric and esthetic values of the
environment. Pennsylvania's public natural
resources are the common property of all
the people, including generations yet to come.
-As trustee of these resources, the Commonwealth
shall conserve and maintain them for the benefit
of all the people."”
‘Furthermore, we are acting in a manner which is consistentwith
the provision, contained in Section 1 of the Surface Mining quservation and
Reclamation Act, supra, 52 P. 8. § 1396.1, in which it is stated that such act
is an exercise of the police power of the Commonwealth for the general welfare
of the people of the Commonwealth by, inter alia, aiding in the protection of
birds and wildlife, decreasing soil erosionm, preventing water pollution and by
eliminating hazards to health and safety.
We hold that DER had the statutory authority to impose this

special condition upon Kerry in the surface mining permit which Kerry recelved

and that, as such, the instant appeal from such action by DER must be dismissed

We note, hbwever, that Kerry has, subsequent to the filing of this

appeal, applied to DER for a variance from the effect of this special condition.
On March 2, 1978, DER denied this application for the sole reason that in Secti
522 (&) (5) of the Federal Surface Mining Control and Reclamation Act of 1977,

supra, 30 U.S.C. §1272 (e) (5), it is provided that after August 3, 1977,

3

12
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subject to valid existing rights, no surface coal mining opexrations4 except

those which exist on the date of enactment of such act shall be permitted
within three hundred feet of any public park. Kerry'fiied a timely appeal to
_this board from the.denial of such variance, which is docketed at our docket
'no. 78-034-B. | S

We are, of course, not called upon, in these consolidated matters)

to address any aspect of that subseiuent proceeding.

II. As to Mine Drainage Permit No. 3174SM3 (amended)

The special condition imposed by DER upon Kerry in mine drainage
permit no. 31748M3 (amended) is almost identical to the special condition
imposed hy DER uﬁon Kerry in said surface mining pérmit.

We hold that DER had as much authority to impose such special
condition upon Kerry in said mine drainage permit as it did to impose a similar
conditién upon Kerry in said surface mining permit.

We take this position for the following reasons:

» 1. It would be an absurd result. if DER .was unable to prohi-
bit Kerry, in a mine drainage permit issued pursuant to The Clean Streams Law,
supra, from constructing andvoperating industrial waste  treatment facilities
in comnection with a surface mining operation and-from discharging industrial
wastes in an area within three hﬁndred feet of any park, if in connection with
the same surface mining operation, DER was able to prohibit Kerry from affect-
ing an area within three hundred feet of said park pursuant to authority grant-
ed by the Surface Mining Conservation and Reciamation Act, supra, by the
Pennsylvania Constitution, suprg, and by the Administrative Code, supra. ﬁith

such result, the latter described prohibition would lose its effect.

. . _

The definition of the term "surface coal mining operations" as con~
tained in Section 701 (28) of the federal ‘act, suprag, 30 U. S. C. § 1291 (28)
clearly -includes all areas which could conceivably be affected by surface.mininF
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2. The Pennsylvania Legislature, in enacting The Cléan Streams
Law, the Administratiye Code and the Surface Mining Conservation and Reclamatiop
Act, did not intend to create an absurd result. See Section 3 of the Act of
November 25, 1970, P. L. 707, as amended, 1 Pa. C. S. A. § 1922 (1). )

3. Since a surface mining operator cannot commén;é #is
operations without adherence to provisions in both The Clean Streams Law and
the Surface Mining ConservationandReclamation'Act and since, in some particu-
lars, the two acts already overlap, these acts are, as they relate to Kerry,
in pari materia,and must, insofar as these special conditions are concerned,
be construed together as one statute. See Section 3 of the Act of November 25,
1970, supra, 1 Pa. C. S. A. § 1932.

Accordingly, the instant appeal by Kerry from the imposition
of said special condition in the mine drainage permit which Kerry received from

DER must be dismissed.
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CONCLUSIONS OF LAW

1. The koard has jurisdiction over the parties and the subject
matter of these consolidated proceedinés. :

2. Thé Surface Mining Conservation and Reclamation Act is a valid
and proper exercise of the police power of ;he Commonwealth of Peﬁhéfl&ania.

3. The language contained in Section 4.2(c) of the Surface.Mining
Conservation and Reclamation Act establishes a prohibition against "surface
mining" as that term is defined in Section 3 of the Surface Mining Conservation
and Reclamation Aét, within three hundred feét of anyipark, unless a variance
so to do 1s obtained.

4., The term "surface mining", as it is defined in Section 3 of the
Surface Mining Conservation and Reclamation Act includes the actual extraction
of minerals from a pit and every physical activity on land which is related to
_ the mining operation, | |

5. The prohibition contained in the special condition in the surface
@in;pg permit issued to Kerry an& in the mine drainage permit issued to Kerry
that Kerry shall not affect aﬁ area within three hundred feet of McCénnell's
Mill State Park, unless a varlance so to do is obtained,bis no broader in
scope than the prohibition against surface mining within three hundred feet
of any park which is contained in Section 4.2(c), supra.

6. DER had the authority under Section 4.2(c), supra, to impose said
speciél condition in the surface mining permit issued to Kerry.

7. DER had the authority under Section 4.2(c), supra, which in this
context, 1s in pari materiq with The Clean Streams Law, to impose said special

condition in the mine drainage permit issued to Kerry.
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ORDER

AND NOW, this 9th day of March , 1979, the appeals o.f

Kerry Coal Company from the imposition by the Departmént of Environmental

Resources of special conditions in Mine Drainage Permit No. 3174SM3 (amended)

and in Surface Mining Permit No. 41-36 (A) are dismissed.

ENVIR TAL HEARING BOARD

PAUL E. Eis M ﬁm"é

(1\4ASM BURKE, Member

CONCURRING OPINION

By Joanne R. Denworth, Member

oo I concur. However, I would not rest the validity of these conditions
so much on an interpretation of Section 4.2(c) of the Surface Mining Act, as on
the authority of the Envirornmental Quality Board to adopt Regulation

77.92(a) (5) under both Sectlon '4,2(a) of the Surface Mining Act, 51 P.S.
§1396.4b(a), and 51920—A of the Administrative Code. The latter statute, ‘mter
WNlalia, authorizes the Environmental Quality Board to adopt regulations for the
protection of public parks, 71 P.S. §510-20(f). Regulation 77.92(a) (5)

appears to be a reasonable exercise of delegated legislative authority by the
Environmental Quality Board; and it clearly authorizes the imposition of the

permit conditions appealed from here.

mmﬁn QQMZ%

Menber
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

Docket No. 78-036-B

Gas Operations Act

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and PEOPLES NATURAL GAS CCOMPANY

ADJUDICATION

By Thomas M. Burke, Member, April 18, 1979.

This is an appeal by Helen Mining Campany (Helen) fram a February 27, 1978,
action of the Division of Oil and Gas of the Department of Environmental Resources
(sometimes referred to herein as the Division of 0il and Gas and sometimes referred
to as the DER) granting well-drilling permits to People§ Natural Gas Compény (Pecples) ,
intervenor in this matter, under the Gas Operations Well-Drilling Petroleum and
Coal Mining Act, Act of November: 30, 1955, as amended, P.L. 75, 52 P.S. 2101, et seq.,
(Gas Operations Act) , to drill two gas wells through an unmined portion of a deep
coal mine owned and operated by Helen known as the Helen Mine.

On April 13, 1978, we entered an order, with the consent of the parties,
granting a supersedeas of the DER February 27, 1978, action pending ocur determination
of the merits of Helen's appeal. Two days of hearings were held in Pittshurgh. The
appellant, . the DER and intervenor havé filed briefs in support of their positions.

We now hereby enter the following.

FINDINGS OF FACT

1. Appellant is Helen Mining Campany  (Helen), a Pennsylvam:.a corporation
with an address at Post Officé Drawer "D", Homer City, Pennsylvaﬁia.

2. Appellee is the Comonwealth of Pernsylvania, Department of Environmental
.Résources, Division of 0il and Gas, (sometimes referred to as the DER and sometimes

referred to as the Division of Oil and Gas), the agency authorized to administer
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the Gas Qperations Well-Drilling Petroleum and Coal Mining Act, the Act of
Novanl:;er 30, 1955, as amended, P.L. 75, 52 P.S. 2101, et seq: (Gas Operations Act).

3. Intervenor is Peoples Nétural Gas Campany, (Peoples), Two Gateway Center,
Pittsburgh, Pennsylvania.

4.. On September 22, 1977, Peoples filed with ’che Division of 0il and
Gas a "notice of proposed location of well" which proposed to locate gas well
no. 5215 on the Joséph H. Carlson farm, Burrell Township, Inchana Couﬁty (Carlson
Well). .

5. On September 22, 1977, Peoples filed with the Division of 0il and
Gas a "notice of proposed location of well" which proposed to locate gas well
no. 5215 on the Charles O. Swasy farm, Blacklick Township, Indiana County
(Swasy Well).

6. On November 9, 1977, Peoples resulmitted a notice of proposed
location for the Swasy Well. It proposed to relocate the well 345 feet to the
northwest of the original site.

7. Helen owns and operates the Helen Mine which is located near Homer
City, Indiana County, Permsylvania.

8. The proposed Carlson and Swasy gas wells would penetrate two seams
of coal in the Helen Mine. ‘

9. Helen filed with the Division of Oil and Gas objections to the
locationsof the Swasy and Carlson wells.

10. The Division of 0il and Gas held a hearing on December 20, 1977,
on Helen's objecti.éris. Charles Updegraff, Acting Chiéf of the Division of Oil
and Gas, presided at the hearing. .

11. Helen, on December 28, 1966, entered into a Coal Sales Agreement with
Pennsylvania Electric Company and New York State Electric and Gas Campany to supply
coal to the Homer City Steam Generating Station. The Homer City Station is owned
by these two utilities. *

12. The Coal Sales Agreament contains a provision permitting the
. Pennsylvania Electric Company and New York State Electric ;md Gas Campany to take
over the capital stock of the Helen Mining Canpa;ny at their sole discretion.

13.~ Helen employs approximately 464 persons and has made a capital
invés’anent in excess of 20 million dollars in the mine and related facilities.

14. The actual drilling of the gas wells at the approved locations does
not present a safety hazard to the employes of Belen as the locations are a

significant distance from the present areas of active mining.
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15. The distance from the pliesent area of active mining to the
approved location of the Carlson and Swasy gas wells is over 16,000 feet. Active
Im.rung will not reach the sites of the wells for 10 to 20 years. '

16. The existence of gas or oil wells penetrating coal seams ard
coal mines is cammonplace in Western Pennsylvania since a good geologic correlation
exists betwsen coal deposits and gas pools or oil pools.

17. The area enccmpassed by the Helen Mine had already been’ penetrated
by approximately 25 active gas wells when the mine was opened in 1966. The
number of wells penetrating the Helen Mine has increased to 56.-

18. The approved site of the Carlson Well is located at the southwesterly
section of the Helen Mine 1148 feet from property owned by the United States of
Bmerica for the Conemaugh River Reservoir.’

19. The approved site of the Swasy Well is located in the westerly
portion of the Helen Mine, 158 feet from the Conemaugh River Reservoir property
of the United States of America.

20. Helen has proposed that the proposed gas wells be drilled at the
boundary between its mine and the U.S.A. Conemaugh River Reservoir property.

21. Helen has not yet projected the mains, and entries and their
associated pillars for the areas v_rhere the gas wells are proposed to be located
because a projection would be likely to change before the areas are ready to be

22. ‘The gas wells themselves will not present a safety hazard if an
adequate pillar is left around them.

23. Helen has operated a shortwall m:.nlng section at the Helen Mine
for about two years. It recovers approximately 10% more coal than conventional
mining.

24. The shortwall method of Imining employs a mining machine that
traverses back and forth along the face of a solid coal panel 200 feet wide and
atkleast 3,000 feet long.

25. The shortwall mining method utilizes 170-ton jacks underneath
a steel canopy for roof support.

26. Helen also uses the conventiocnal method of
mining at its Helen Mine. In December 1977, Helen operated one shortwall mining

secticn and three rcam and pillar sections.
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27. The shortwall mining method is relatively new. There are
five presently operating in the U.S.A. and another six are preparing to start
up.

28. The shortwall mining system is not suitablg for use in all
coal mines. - B
i 29. The conventional method of mining is an industry-wide accepted
method of mining; it is the predominant method of nu.nlng in Pennsylvania.

30. Helen has not experienced a single lost-time accident in the
shortwall mining section since it went into operation. During the same
périod, conventional mining sections éq:erienced over 215 lost-time accidents.

31. Mining around a gas well by the conventional mining method does
not present & -safety hazard if an adequate pillar of coal is left around the
well.

32. In Pemnsylvania, it is a common practice to mine around pro- -
ducing gas wells.

' 33. The size of the pillar of coal required to be left to support
each of the gas wells is 100 square feet. '

34. If the Swasy Well is drilled at the approved location, Helen
will be required to mine one panel of coal 200 feet in width and 3,000 feet in
length by the conventional mining method instead of by the shortwall mining
method.

35. If the Carlson Well is drilled at the approved location, Helen
will be.required to either: (a) mine one panel of coal 200 feet in width by
3,000 feet in length by the conventicnal mining method; or (b) mine all but
500 féet of the 3,000 foot panel by the shortwall mining method. However, move—
ment of machinery involved with ﬁxe shortwall'nﬁ.ning operation will take an
. estimated three to five days and result in a three to five day loss of production v
from one mining crew.

36. Peoples chose the locaﬁms for the Carlson Well and the Swasy
Well because of the thickness of the gas enriched sands, i.e., reservoir rock
for the gas, and the need to maintain adequate distance from other gas wells to
preclude cross drainage of .gas from other wells and the suitability of the surface
topography .

. 37. A Peoples Natural Gas Company map of the; thickness of the Balltown

sérid.s indicates that the location for the Carlson Well proposed by Helen along the
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boundary of the Carlson tract with the U.S.A. Conemaugh Reservoir contains
very thin or no Balltown sands.

38. The federal govermment denied Peoples permission to drill on the edge
of U.S.A. property or make use of any part of ﬁhe surface of ifs property in
drilling for gas. : '

39. The second site chosen by Peoples for its Swasy Well is as '.cJN.ose
to the boundary of the Swasy tract with the U.S.A. Conemaugh Resexvoix: property
as is. physically possible since ﬂ'ler:'e is a steep-hill.runn:ing from the site, which
sits on a small plateau, to the U.S.A. p;'operty line.

40. A copy of the notice of the hearing the Division of 0il and Gas
scheduled for November 28, 1977, was ‘sent to ILou Antal, President, District 5,
United Mine Workers of America, on November 18, 1977.

41. The Division of 0Oil and Gas postponed the November 28, 1977, hearing
and rescheduled it for December 20, 1977. A copy of the notice of the rescheduling
of the hearing was sent to Lou Antal, President, District 5, United Mine WorkersA '
of America, on December 1, 1977. ’

.42, There was not a representative of the United Mine Workers of
America present. at the December 20, 1977, hearing before the Division of"0il and Gas.

43. Iou Antal, President of District 5, United Mine Workers of America,
was notified of the Envirommental Hearing Board hearing scheduled for May 17 and 18,
1978;: (which was postponed) by letter dated April 12, 1978, and was notified by
the Environmental Hearing Board of the hearing conducted on June 5 and 6, 1978, by

letters dated May 26, 1978, and June 1, 1978.

44. Val Scarton, President, District 2, United Mine Workers of America,
was notified of the Environmental Hearing Board hearing scheduled for May 17 and
18, 1978, by letter dated April 13, 1978, and the Envirormental Hearing Board hearing

‘conducted on June 5 and 6, 1978, by letters dated May 26, 1978, and June 1, 1978.
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DISCUSSION

In Westem Pennsylvania a good geologic correlation exists between
ooal deposits and gas or oil i:ools; hence, gas wells, in many instances, must
pénet.rate coal seams or ooal mines to reach underlying gas pools. This appeal
concerns the rights and duties of a ooal mine operator and a gas well operator
in one such instance where their interests appear to collide.

The Gas Operations Well-Drilling Petroleum and Coal Mining Act,t.he Act
of November 30, 1955, as amended, P.L. 75, 52 P.S. 2101, et seq. (Gas Operations Act)
sets forth a scheme for defining the. rights and duties of the coal mine and gas well
operators and for resolving those disputes which must inevitably occur when their
activities intersect. Section 201 of the Gas Operations Act provides for the notifica-
tion of the owner of a coal mine before a gas well is drilled through it; the
notification must include specifications on the location of the well site. Section 202,
supra,. allows a coal operator to file objections with the Division of 0il and Gas if
he believes that the gas well will unduly interfere with or endanger his mine. Con-
versely, Section 203, supra, provides for the notification of the owner of a gas weil
when the workings of a coal mine progress to within 500 feet of his well and provides
for the filing of objections by a gas well operator with the Division of 0il and Gas
if he believes the pillar proposed to be left around the gas well is insufficient in
size. 'i‘he Gas Operations Act also provides for mandatory conferences to attempt to
settle disputes and where resolutions cannot be achieved amicably, it requires the
Division to hold hearings and, based on testimony given at the hearings, isswe
appropriate orders adjudicating the disputes.

Here, Peopies, in accordance with Section 201 of the Gas Operations Act
filed with the Division of 0il and Gas notices of proposed location for two gas wells;
one gas well no. 5213 was proposed-for the Carlson farm tract in Burrell Township,
Indiana County (Carlson Well) and the other, gas well no. 5215, was proposed for the
Swasy farm tract, Blacklick Township, Indiana County (Swasy Well). Both gas wells
would penetrate an unmined area of t;te Helen Mine, a mine owned and operated by Helen.

Helen, on October 3, 1977, filed objections to the locations of the
proposed wells. A conference was called on October 12, 1977, by Charles Updegraff,
Acting Chief of the Division of 0Oil and Gas under Section 502 of the Gas Operations
Act to attempt to resolve the differences between Helen and Peoples. After the
conference, Pecples proposed to move the location of the Swasy Well 345 feet to

the northwest of the original location. It did not propose to alter the location
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of the Carlson Well. The revised lociation for the Swasy Well was also
unacceptable to Helen and on December 20, 1977, a hearing was held on Helen's
objections by the Division of 0il and Gas (Charles Updegfaff presiding) as
provided for by Section 502 of the Gas Operations Act. An ';Opmion and Order"
was issued on February 27, -1978, approviﬁg Peoples proposed location for the
Carlson Well and Peoples revised location for the Swasy Well and dismissing
the objections of Helen.

 Helen alleges that the DER action granting the well drilling permits
to0 Peoples was in error because: (a) the gas wells will unduly interfere with
its mine; (b) the gas wells wili endanger the mine; (c) n;stices of proceedings
held under Section 292 of the Gas Operations Act were not sent to the "collective
ba:gaixﬁ.ng representative of the emploves of the coal operation”; and
(d) the Division of 0il and Gas may approve no more than one well on any given
tract of 1a.nci and Peoples had previously drilled wells on the Swasy tract of land.

Section 502(n) of the Gas Operations Act states: a

"Whenever a coal or gas operator-is to be given notice by .

the [division of oil and gas] of any proceeding to be held under

this section, the division shall also send simultanecusly a copy

of such notice to the collective bargaining representative of

the employes of the coal operator."

Appellant contends that the notifications sent by the Division of 0il and
Gas of its proceedings to the collective bargaining representative were defective
because they were sent to the President of United Mine Workers of America (UM@),
District 5, while the Helen Mine is located in M@ District 2.

Initially, the DER argues convincingly that Helen does not have standing
to contest the v;lidity of "the DER's notification to the UIVWA.l The- DER cites
the Pennsylvania Supreme Court’s opinion in William Penn Parking Garage, Inc. v.
City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975) for the proposition that:

"...one who seeks to challenge governmental action rust
show a direct and substantial interest...[and] a sufficiently
close causal connection between the challenged action and the
asserted injury to qualify the interest as 'immediate'! rather
than 'remote’.” Id. 346 A.2d at 286.

The DER contends that Helen was not .aggriev'ed or harmed by
the DER's manner of giving notice to the UMWA because appellant's ability to set forth

its objections to the locations and the basis for the objections was not hampered

1. The DER initially raised the question of standing by a Mction to Quash Appeal
In Part, filed prior to the hearing.. We denied the motion because it was filed
too close to the hearing date and thus untimely. However, DER was given leave to
. argue the question by post-hearing brief. :
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thereby either at the conference ‘before the Division of 0Oil and Gas,
at tl;e hearing before Acting Chief Updegraff or at the hearing before this
board.

Helen's posture is similar to that of the petitioners in the recent
Comonwealth Court case of Campbell v. Comm. of PA, DER, ___ Palmwlth.Ct. __,
396 .2 870 (1979). The Campbells filed a petition for review of a DER action
arguing that the DER did not provide adequate notice to the public prior to its
issuance of a mine drainage permit. The Commonwealth Court,- after noting that
the petitioners were able to prosecute their objections before‘ the DER and the
Environmental Hearing Board, stated that:

"Petitioners argued, both in their brief and before the

Court, that the failure to give newspaper notice deprived other

property owners in the vicinity of an opportunity to join in the

controversy. Whether there is merit to this contention or not

such facts will not supply the showing of injury to petitioners

necessary to sustain this appeal. Petitioners unquestionably lack

standing to assert such error on this appeal; any harm resulting

fram the alleged error would accrue to persons not parties to this

appeal.” I4. 396 A.2d 870 at 871. . :

We find that aﬁpellant is not within the scope of persons that
Section 502(n) is intended to protect. Appellant's rights are assured by various
notification requirements throughout the act. Appellant,’ as with the petitioners
in the Campbell case, does not have a legally cognizable interest in the sufficiency
of the DER's notification to others.

Further, we can't help but to observe that the DER gave sufficient
notice to the UMWA. The DER is required to take such steps as may be reasonably
calculated to put the union on inquiry. During the proceedings before the Division
of 0il and Gas, notices of the hearing to be held on Helen's objections were
sent on two different occasions to Lou Antal, President of UMWA District 5 and
member of the WMWA negotiating team. During the proceedings before the board,
the MWA was inundated with notices of hearings. Antal was notified by letter
dated April 12, 1978, of the heariﬁgs scheduled for May 17 and 18,4 1978.. When
those hearings'were subsequently postponed until June 5 and 6,. 1978, Antal was
notified by two different letters; on May 26, 1978 ,- he was notified by letter fram
counsel for the DER ard on June 1, 1978, by letter fram Updegraff. Moreover, the
DER sent the same notices of the board hearings to Val Scarton, President of UMWA
District 2, the person wham appellant contends should have received the notices 7

on behalf of the UMWA. Scarton was given notice of the May 17 and 18
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hearing dates by letter dated April 13, 1978, and notices were sent to him of the
‘hearings scheduled for June45 and June‘. 6 by letters dated May 26, 1978, and June 1, 1978.

The hearings before the board were de novo. See Warren Sand and Gravel
Company, Ine. v. Comm. of Pa., DER, 20 Pa.Cmwlth.Ct. 186, 341 A.24 556 (1975).
If the UMWA had felt that its interests had been harmed or that it should appear
to put forth pertinent testimony in this matter, it could have sought leave to
intervene. Thus, the DER's notice to the UM@A prior to the hearings before the
board adequately fulfilled the requirements of Secticn 502(n), supra. There is .
no dispute_.;that Val Scarton, who was sent hot.i:ce of the board's hearing, is a proper
persan to receive the notice on behalf of the UMWA.

Appellant contends that the DER's approval of the locations of the gas
wells constitutes an abuse of discretion because it contravenes Section 202 (b) of the
Gas Operations Act by endangering the Helen Mine. Section 202(b) of the Gas Operaticns
Act states in part that: »

"If they [well operator and coal operators or cwners] fail

to agree wpon a location, the division shall direct that a hearing

be held within five days of such conference in accordance with

section 502 and, after such hearing, shall, by an apprcpriate order,

determine a location on such tract of land as near to the original

location as possible where, in the judgment of the division, the

well can be safely drllled without unduly interfering with or en-
dangering such mine." (Emphasis supplied.)

The distance from the present area of active mining to the locations
approved by the DER for the Carlson and Swasy gaé wells is over 16,000 feet.
It will take from 10 to 20 years for active mining to reach those well sites.
' Bence , the actual 4Arilling of the gas well, which takes approximately 3 mnths,.
will not endanger the mine or the men that work there. Nor will the gas wells them-
selves endanger the mine; protective support pillars can be left around the gas wells.
Rather, appellant argues that the mere presence of these two gas wells will preclude
it from mining the coal in the area of the wells by a method of mining known as the
_ sfnrtﬂall?nethod of mim‘.ng,l which. appellant contends is safef than conventional mining.
The shortwall mining method uses a steel canopy supported by 170-ton
jacks for roof support which Robert Browriing, Helen's vice president of engineering,
believes affords greater protection than a roof supported by rcof bolts or roof
timber. Mr. Browning testified that since the shortwall method went into cperation
in Septermber 1976, Helen has not experienced a single lost-time accident in the

shortwall section of the mine.
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Shortwall employs a mining machine that traverses back and forth
along a solid panel of coal 200 feet in width by 3,000 feet in length. An
uninterrupted panel of coal 3,000 feet in length rust be present to enable
shortwall mining to be used. The 100 square foot pillar Wthh is left as support
for a gas well disrupts the continuity of the panel and thus precludes the use
of shortwall nh.mng around it. The parties disagree on the amount, but there is
no question that same coal in the pillar area cannot be mined by the shortwall
method, but 'mgst be mined conventionally. At the Swasy Well, one 200 foot x 3,000
foot panel would probably have to be mined conventionally. ‘Less coal is involved
at the Carlson Well.

The shortwall method of mining is a relatively recent development.
Helen's shortwall operation has been operating approximately two years and is one
of only 5 presently operating in the United States.2 It is not suited for every
mine or all sections of a mine. Poor roof conditions as well as pillar emplacements
preclude its use. In contrast, conventional mining, which includes room and -
pillar mining and continuous mining, is an industry-wide accepted method of mining.
Even at the Helen Mine most of the coal is mined by conventional mining. There
was no testimony that conventional mining will endanger employes. To the contrary,
Mr, ILester Kimmel, an underground mine inspector for the DER's Office of Deep Mine
S;fety, testified that it is safe to mine by the conventional method in the area
o:f a gas well pillar and that he would approve a program for conventional mining
around a gas well pillar..

In Pennsyivania ’ nunmg around producing or inactive gas wells is a fact
of life for the mining industry. For example, 56 wells how exist within Helen's
reserve. The coal around these wells will be mined conventionally. No one contends
that mining should be prohibited in the area of these wells because they preclude
the use of shortwall mining. Conventional mining is and will continue to be the
predaminant and most important method of mining in Pennsylvania. It would be
imprudent and contrary to the weight of the evidence to say that its use will so
endanger the men mrking in the Helen Mine that t__he gas wells which would cause its
use must be prchibited.

Since Helen has not shown that the use of conventional mining in the

area of gas well pillars will endanger either the men working in the mine, or the

2. There are also six other shortwall operations preparing to start up.
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mine itself, we find that the DﬁR could not have precluded Peoples fram
drilling the Swasy and Carlson gas wells at the locations they propose on
‘the basis that the wells would "éndanger the mine".

Helen also contends that the locations of the gas wells, because they
preclude Helen fram using shortwall mining at the site of the gas wells, will
"unduly interfere with" the operation of the Helen Mine.

" The Helen Mine, which is Helen's only rm.nlng operation, is a mine mouth
facility for the Homer City Generating Station. Its entire coal reserves are
pledged to the Homer City Station by a c_;oal sales agreement with Pennsylvania
Electric Cawpany and the New York State Electric Gas Campany, the utilities that
own and operate the Hamer City plant. The coal sales agreement contains a
provision permitting the utilities to take over the Helen Mine at their sole
discretion.

‘ Shortwall -mining at the Helén Mine has resulted in the recovery of
10% more coal than conventional mining; thus where it is used, it has reduced
- production costs. Helen asserts that the increase in production costs that it
will sustain because of its inability to shortwall mine in the area of these
gas wells might cause the utilities to take over the mine. .

Again, conventional mining is the predaminant method of mining in
Pennsylvania, It is used throughout the Helen Mine for reasons cther than the
presence of gas well pillars. We dé not hkelieve that the existénce of a gas well,
because it mandates its use, can be cbnsidered as causing undue interference with
the operation of the mine. ' The Gas Operations Act presupposes that gas wells will
be drilled in active mines and coal reserves. Its purpose is to insure that the
gas wells are located at sites as campatible as possible with the physical layout
of a mine. However, scme intérfergnce is expected. We cannot abrogate
the drilling of gaé wells in coal seams: because. shortwall mining cannot be
performed arcund the wells.

Also the possibility for a takeover of the mine by the utilities is,
on this record, campletely speculative.

Section 202(b) of the Gas Operations Act requires a coal operator who
objects to a proposed placement of a gas well to indicate, if possible, an

alternative location at which the proposed well could be drilled to overccme the
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objection. Helen has indicated that the gas wells could be located at the
boundary between its mine and the U.S.A. Conemaugh River Reservoir property.

Peoples chose their locations for the wells because of the thickness
of the gas enriched sands, the need to maintain adequate distance from othei gas
wells in order to preclude cross drainage of gas fram other wells, and the suitability
of the surface topography. The Carlson Well cannot be located along the boxmda.ry
of the Carlson tract with the Conemaugh River Reservoir property because that
location contains very thin or no Balltown sands, and therefore little or no
potential for gas at -the Balltown 1eve1.- The Swasy Well site sits as close to the
boundary of the Swasy tract with the U.S.A.. Conemaugh River Reservoir property
as is physically possible. It is prevented fram being moved closer by a steep
hill which runs fram the proposed site to the property line. Also, the federal
government has denied Peoples permission to drill on the edge of federal property
or make use of any part of its property in drilii.ng for gas.

We therefore find that the DER did not abuse its discretion in approving
the Carlson and ‘Swasy gas well locations since it had no basis for finding that
the gas wells would unduly interfere with or endanger the Helen Minhe and because:
the sites suggested. by appeliant are unsuitable for the production of gas either
because of the lack of potential for finding gas or because of the surface terrain.

Finally, appellant argues that the Gas Operations Act prohibits more
than one well to be drilled in each tract of land In support of its argument,
appellant quotes that part of Section 202(b) which provides that the division shall,
if a location cannot be agreed upon between the coal mine— and gas well operators,
"determine a location on such tract of land as near to the original location as
possible where, in the 'judgment of the division, the well can be safely drilled..."
Appellant contends that the article "a" before "location on such tract of land"
lirnits the number of gas wells which may be drilled at each tract to one.

‘Appellant's interpretation of "a location” is unreasonable, and we
reject it. "A location" simply refers to the well site to be chosen by the
Division of 0il and Gas, after consideration of the coal campany's objection.

It is not intended to be a phrase of limitation.
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CONCLUSIONS OF IAW

1. The board has jurisdiction over the parties and the subject
matter of this appeal. ‘

o 2. Appellant lacks standing to aséert that the DER erred in its
notification to the UIMWA of proceedings held on Helen's objections to People's
proposed locations for the Carlson and Swasy wells because it did not suffer
harm from the alleged error and thus. has no legally cognizable interest in the
sufficiency of the notification. .

3. The notice given by the DER to the MWA was sufficient to satisfy
the requirements of §502(n) of the Gas Operations Act.

4, Appellant did not carry its burden of proving that the Carlson
and Swasy wells , if drilled at the approved location, will unduly interfere
with or endanger the Helen, Mine.

' 5. The DER did not abuse its discretion in approvi;lg the Carlsen and. .
Swasy gas well lecations since 1t had no baéis for finding that the gas wells
would unduly interfere with or endanger the Helen Mine and becguse the sites
suggested by appellant are unsuitable for the production of gas either because
of the lack of potential for finding gas or because of the surface terrain.

6. Section 202(b) of the Gas Operations Act does not limit the

number of gas wells which can be drilled on a tract of land.

ORDER
AND NOW, this 18th day of April , 1979, it is hereby ordered that
the action of the DER dated February 27, 1978, approving the location of the
Peoples gas well on the Carlson tract and the location of the Peoples gas w;ell

on the Swasy tract is sustained and the appeal by Helen Mining Campany therefrom

ENVT ﬁwm HEARING BQARD
0 5 Jfoe
PAUL E. WATERS .=

Chairman

is dismissed.

@OANNE R. . DENWORTH
Mermber ’
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
- Harrisburg, Pennsylvania 17101
(717) 787-3483

* o Docket.-No. 78-037-B

Pa. Sewage Facilities Act

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By Thomas M. Burke, Member, May 14, 1979.

ThlS matter concerns an appeal by Raymond E. Diehl (Diehl) frcm the
Commonwealth Gf Pennsylvanla, Department of Env:.romnental Resources' (DER) refusal
to approve a revision to the Monroe Townshlp Official Sewage Facilities Plan to
J.nclude a 13-lot subdivision proposed by Diehl for Martin Road in Monroe 'Ibvmshlp. :
The DER notified Monroe Township of its refusal to approve the proposed plan revision
in a letter dated February 14, 1978. 'The letter set forth three reasons for the
disapproval: (1) It failed to address the future use of the parent.tract;

(2) It failed to examine all the alternatives avallable for sewage dlsposal and

(3) The proposed plan faJ.led to consider that the size of the lots of the subdlv151on
may make it difficult to repair or replace sewage systems without encroaching at
each lot. 4

A hearing on Diehl's appeal was heldA in Harrisburg., Appellant has filed
findings of fact and conclusions of law and a brief in support thereof. We herebj; V

enter the following:
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FINDINGS OF FACT

1. Appellant is Raymond E. Di'ehl, an individual with a mailing address
at Route 174, R.D.#2, Boiling Springs, PA 17007. .

2. 2Appellee is the Co:rm)nwealth‘ of Pennsylvania, Department of
Envirconmental Resources, the agency authorized to administer the Pa. Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750, et seq.

3. Appellant wishes to subdivide part of a farm that he owns in Monroe
Township, Cuvberland County, Pennsylvania, into 13 one-half acre lots.

4. The minimm lot size permitted for this subdivision by the Monroe
Township zoning ordinance is one-half acre.

5. The parent tract of 138 acres is used for agricultural purposes.

After the subdivision is developed, approximately 131 acres will remain to be used
for farming. |

- 6. The proposed subdivision is approximately two miles from the neaiest
public sewage line. , ' )

_ 7_.. On August 11, 1977, the supervisors of Monroe Township passed
Resolution No. 2-77 which apper%d appellant's subdivision and requested the DER
to approve the subdivision as a revision to Monroe Township's Official Sewage
Facilities Plan.

8. The request for revision was received by the DER on Novembef 7, 1977.

9. The plan revision proposes the use of an on~lot sewage disposal
sysﬁetn for each lot.

' 10. The plah revision prcposeé individual wells for water supply.

11. vPrior to approving the subdivision, Monroe Township had its sewage
enforcement officer, Ernest J. Walkér, test the soil for acceptability of on-lot
sewage systems. _ *

12, The size of each lot is 100 feet by 200 feet.

13. The soil at the Diehl suﬁdivision is able to accdmmodate an elevated
sand mound sewage disposal system on- each lot. '

14, There is >sufficient roam on each lot to allow a 100 foot isclation
distance between the sewage system and the water well and to permit the installation
of a second repair or replacement system if subséquently needed. .

15. The request for plan revisién forms include a Planning Module for V
1and Development. Monrce Township stated on the module that the ultimate sewage
facilities for the éubdivisicn will be individual and the ultimate water supply will

be individual.
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~16. The DER notified the Monroe Township supervisors 5y letter dated
February 14, 1978, that the proposal to revise the official plan to include Diehl's
subdivision could not be approved.
17. The DER letter of February 14, 1978, set J‘_:'or;:h three reasons for
the disapproval of the proposed revision to the official plan:

(1) The sulmittal failed to address the future use of the
parent tract;

(2) The submittal failed to examine all the alternatives
available for sewage disposal; and

(3) The submittal failed to consider that the Size of the

lots of the subdivision may make it difficult to repair or replace

the systems without encroaching on the required isolation distances.

18. The DER's objection that ‘the proposél does not address the future
use of the parent tract can be satisfied by a formal su.hm’.ttal to the DER stating
that the parent tract will be used for farming.

' 19. The subdivision lots are large enough to allow for the isolation
distances between the water wells and séwage disposal facilities required by
25 Pa. Code A73.12; heveri;heléss, t_he DER 1sconcemed that a ‘sewage disposal
system might iriadvertently be constructed too close to a water well.

20. If isolation distance was the DER's only concern, it would have
approved the plan revision and'notified the sewage enforcement officer that extra
care was needed in the placement of the sewage systems. ,

21. On March 1, 1978, the DER notified Monroe Township by letter that
its official sewage plan was in a disapproved status and that ho fuz;&)er sewage
permits could be iss;ued. |

22. It will take frdn 8 months to .one year for Monroe Township to submit,
and for the DER to approve, a new base sewage facilities plan for the entire township.

23. There are no questions on the DER prepared planning module forms
which request information on the ulﬁ.mate use of the parent tract or alternatives
available for sewage disposal. )

24.. Monroe Township provided as much information on ultimate sewage
disposal as was requested by the DER prepared planning module form.

25. Monroe Township was not given the opportunity to submit information

on ultimate sewage disposal systems and the ultimate use of the parent tract.
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DISCUSSION

Monroe Township, as with every other municipality in the Cammonwealth,
is required by Section 5 of the Pennsylvania Sewage Facilities Act, Act of
January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et seq., to have a plan
for providing sewage services to all areas within its jurisdiction. The official
sewage facilities plan (official plan) nust be officially adopted by Monroe Mship
and approved by the DER. ' Only those sewage systems which are consistent witl:x the
plén are able to .be permitted by Monroe Township for install'ation._i See Section 7(b) (4)
of the Sewage Fécilitigas Act, supra. ; ‘

Raymond Diehl, appellant, wished to subdivide 13 lots fram a 138 acre
farm he owns off Martin Road in a rural area of Monroe Township, Cumberland County.
Since Monrcoe Township's official plan dees not provide for sewage services for
the area where the subdivision is proposed, Diehl reguested Monrce Township to
revise its official plan to provide for individual sewage systems for his 13-lot -
subdivision.l In response to Diehl's request, the Monroe Township supervisors on ‘
August 11, 1977, passed a resolution revising its official.plan to include Diehl's
subdivision and requesting the DER to approve its plan revision.

It is from tﬁe DER refusal to approve this plan revision requesj: that
Diehl has filed this appeal.

A party who appeals.a DER refusal to approve a revision to an official
sewage facilities plar; has the bPurden of proof. See Rule 21.42 of the board's
rules ‘of practice and Fagles' View Lake v. DER, et al, EHB Docket No. 76—086—W'
(issued April 4, 1978). Our review of the DER action is to determine whether the
DER camitted an abuse of discretion or an arbitrary exercise of its duties or
functions. Warren Sand and GrqveZ Co., Ine. v. Com. of Pa, DER, 341 A.2d 556,

20 Pa. Gmwlth Ct. 186 (1975); Doris J. Baughman, et al v. Com. of Pa, DER, et al,
EHB Docket No. 77-180-B (issued Jamuary 26, 1979).

The initial DER objection — the proposal failed to discuss the future
use of the parent txacﬁ —~ need not be dwelled upon. It results fram appellant's
lack of kncwledgé of the information needed by the DER. The problem arises because
the DER prepared plan revision application forms do not request any information.on

the future use of the parent tract. In any event, the matter can be resolved to

1. 25 Pa. Code.71.15 (b) requires that a mmicipality must revise its official
plan to allow for-a subdivision unless the official plan adequately meets the sewage
disvosal needs of the proposed subdivision.
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DER's satisfaction by a formal suhnittall from Diehl stating that the parent tract
will be used for faxmingz, and Diehl is willing to submit such a statement.

The DER also objected to the plan revision because it conténds
that the size of the lots make it difficult to repair and replace on-lot sewage'
disposal systems without encroaching on the isolation distances between the -sewage
systems_and the water wells. ' '

' Prior to approving the inclusion of the Diehl subdivision in its official
plan, Monroe Township had its sewage enforcement officer, Ernest J. Walker, test
the soil for acceptability of on-lot systems. He found the soil to be able to
accammodate an elevated sand mound sewage system. He also found that if the
on-lot systems and the water wells are properly positionea, there will be sufficient
isolation distance between them to allow for the 100 foot minimm distance required
by 25 Pa..Code 73.12, and to add a second or third repair or replacement systén'if
later needed. '

The DER does ot dispute Walker's findings; in fact, it agrees that the .
proper isolation distance between the on-lot system and the water well can exist
if the sewage system is placed properly. It is concerned that, for reason of error
or otherwise, the system might be improperly placed, abbreviating the necessary

isolation disfance.

2. The testinony of Jeffr'ey Gordon, the DER employee responsible for
recammending or rejecting approval, went as follows:

. "Q. Okay; wasn't a second problem the fact that the plan <
did not say what the ultimate use was going to be of the parent tract?
"A. That was another problem, also.
"0. But in discussion, didn't you waive that?
"A. I think that has been taken care of.
"Q. Mr.. Gordon, didn't you drop that requirement about stating
the use for the parent tract?

"A, We have discussed this with Mr. Diehl and yourself, and it
is a matter that Mr. Diehl could answer it in a formal submittal,
and it would be acceptable.’

"Q.. So, that is no problem either?

"A. It doesn't appear to be.

"0. Mr. Diehl has testified, too, that the parent tract — and
you heard Mr. Diehl testify that the parent tract is used for farming
and will be so used for farming?

"A. Yes, I did.

"Q. Would that satisfy you if he put that into a formal submittal?

"A. That would answer that guestion that was raised in our disapproval, ves."
NOTES OF TESTIMONY, pp.87 and 88.
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Notwithstanding plan revision approval by the DER, a permit still must
be procured from Monrce Township to install an on-lot system. The applicant, to
receive a permit, must demonstrate adherence to DER rules regulating installation
and placement of su};surface systems'.v See Secﬁm 7 of the Sewage Facilities Act,
supra, and 25 Pa. Code Chapter 75. DER's concern can be alleviated if Monroe
Township insures the proper: élacement of the subsurface systems during the adminis-
tration of the permit program. Jeffrey VCordon,_ the DER e’xrployée who received A
the proposed plan revision for review and recommended disapproval, testified that if
the isolation distahce was the only problém, the plan revision would have been
approved with a caution to the sewage.enforcem_ent officer that extra care muét
be taken.3

We-do not believe that the projected isolation distances can properly
form the basis for the disapproval of this ple;.n revision. The projected isolétion

distances comply with the DER's regulations, and the proper placement of the

' sewage disposal systems can be assured by the proper administration of the on-lot '

sewage permit program. Also, the DER did not offer any reason why appellant would
need greater isolation distances at his lots than required by regulation.
The remalnmg reason for the DER's failure to approve the plan revision —

fa:.lure to examine cther alternatives available — also results

~

3. "Q. Isn't this a problem in every case; even when you give
approval, isn't this a problem that scmeone will go out and put
the well closer to the sewage system than allowed?

"A. It 1s, ves.

"Q0. And you have approved cases where this problem is a
possibilityy right?

"A. But this was only one of several reasons for the dlsappro\ral
of the Diehl subdivision.

"Q. So, this reason for dis'approval was one that you face in
almost every case?

"A. Right, s:u:
"THE EXAMINER: Iet me ask a question then.

"Are you leading me to bel:.eve that if this were the only problem,
. you would not have disapproved it?

"THE WITNE:SS: It would have been raised as a possible problem,
and it would have probably gone forth.

"I would have notified the sewage enforcement officer in our
approval letter that it appears there is a problem; that you should
take extra care.

"THE EXAMINER: Ard it would have been- issued?

"THE WITNESS: Yes."
NOTES OF TESTIMCNY, p. 86.
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from the DER's dissatisfaction with the information submitted by Monroe Township.
It wanted an explanation of the future or "ultimate" sewage disposal facilities
for the subdivision. The DER appears to be satisfied with on-lot sewage disposal
facilities for present or interim needs, but wants more information on such
factors as population growth before haking a decision on the suitability of on-lot
dispdsal systems as ultjmate sys#l:ems.4

Monroe Township provided as much information on ultimate sewagé, disposal
as was requested by the DER prepared planning module form th.ch accamanies the
application for plan revision. The module submitted by Monroe states at Part IT-C
that individual sewage facilities and water supplies are to be the ultimate proposed
systems. In Part IT-D, question no. 3, the module states that the land will not
be served by sewers. At Part II-E, question no.. 3, the noduie states that the use
of land in this area is agricultural in nature.

The location of projected areas of mmlaﬁm growth is not addressed
by the module. However, there are no questions fequesting this information. The
DER, because of the exigencies of a particular application, certai.nly can ask for -
information above and beyond that provided by their forms; however, it is patently
unfair to disapprove a plan revision proposal because such information is not
included in the original submission and not give the applicant an opportunity to
providé the information. Here, the DER tock its February 14, 1978, action
rejecting the plan revision request without the applicant having the opportunity to

supplement its application with such information.

4. "THE EXAMINER: If Monroe Township came in tomorrow and submitted a
plan for the Diehl subdivision stating that the on-lot system is the
ultimate plan and also that there is a significant isolation distance
and also that there is a significant area for a repair unit, would that
then allow you to approve the revision to the area of the official plan
in which the Diehl subdivision is enclosed?

"THE WITMESS: In vieiy of the March 1 letter?
"THE EXAMINER: .Yes.

"THE WITNESS: The township.has been asked to revise their 537 plan;
and as part of that, they are going to tell us where they want growth
to take place.

"If they don't want growth to take place in this area or they want very
limited growth, yes, I think you could say that this is [acceptable]; but if they
are going to go forward and say this is their growth area, this is where they
want development to occur and we are going to provide public sewer out
here, perhaps, that would be samething else.

"It would probably be approvable if they were going to say it was a growth
area and extend sewer out there.

"THE EXAMINER: If they said it was not a growth area and they were not
going to extend services out there?

"THE WITNESS: If they said it was not a growth area, that they weren't

going to extend sewers and it was possible to maintain isolation distances
for a primary and a repair area, yes." NOTES OF TESTIMONY, pp 106, 107.
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We find that the DER abused its discretion by refusing to approve the
Diehl subdivision revision to the Monrée Township official plan. Monrce Township
could not in good faith have known that the DER wanted more information on the
ultimate use of the parent tract and population growth than was requested in the
application and plan module. It should have been given an opportunity to supply
the information. Further, and of primary importance, appeilant has shown by a
preponderance of the evidence that on-lot sewage disposal systems can be installed
on the 13 lots in campliance with I?ER's requirements and that there can be
sufficient isolation distance between the sewage disposal facilities and water
wells to camply with the DER's regulations.

On March 1, 1978, two weeks after it disapproved the Diehl subdivision
* plan revision, the DER notified Monrce Township that its official sewage plan was
in a disapproval status and that Monroe must submit to the DER a "major plan
revision" for all areas of the township. The DER contends that so long as the

‘ Monroe Township plan is in a disapproval state it cannot be revised, thus the
Diehl plan revision cannot be acted upor;'until Monroe's plan is reinstaﬁed, whether
or not it complies with the DER's requirements. Mr. Gordon aptly described

.appellant's predicament when he testified: "It appears that you (appellant) got
caught — you couldn't ans@zer the questions before the March 1 letter went out,
if that is what you are getting to."

DER may be correct when it contends that it cannot act upon a plan
revision application when the base plan is in a disapproved state. However, ﬂle )
March 1, 1978, action disapproving the Monroe Township base plan should not have
had any effect on the Diehl glan revision, as the township's plan should already
have included the Diehl plan revision when Monroe received the March 1, 1978, notice
of disapproval. Diehl should not suffer harm from the DER error. He should be
in the position he would have been in if his plan revision had been approved prior
to the March 1, 1978, action.

CONCLUSICNS OF L2AW

1. The board has jurisdiction over the partiee and subject matter of
this appeal. ) ’

2. The burden of pfoof in an appeal by a private party fram a DER
refusal to approve a sewage facilities act plan revision is upon the appellant.

3. The board's review of a DER action is to_Adeterxm'_ne whether the DER

camitted an abuse of discretion or an arbitrary exercise of its duties or functions.
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4. The projected isolation distance between ﬁle on-lot sewage dispo‘sal
facilities and the water wells cannot form the basis for disapproval of a plan
revision because the projected isolation distances camport with the DER's regulatioﬂs
and the DER did not justify the imposition of greater distance. ‘

5. Monroe Township's plan revision application should not have been
dlsapproved because of the fallure of the townshlp to examine alternatives avallable
for sewage disposal where the application did state the township' s intention as
to present and future development of the subdivision area, where the application
form prepared by the DER did not réqﬁest any information concerning such alternatives,
and where Monroe was not given the opportunity to submit information on available
alternatives.

A6. The March 1, 1978, action of the DER.disapproving the Monrce Township
base swage facilities act plan had no affect on the Diehl plan revision because
the township's base plan should have included. the Diehl plan revision prior to

the township's receipt of the March 1, 1978, notice of disapproval.

ORDER

AND NOW, this 14th day of May, 1979, it is hereby ordered that
the refusal of the DER to approve the plan revision for the Raymond E. Diehi/
Martin Road subdivision is reversed.

It is further ordered that upon the submission to DER by Monroe Township
or Raymond Diehl of‘ a written statement that the parent tract will be used for
farming, the DER shall approve Phe plan revision for the Raymond E. Diehl/

Martin Road subdivision.
ENVIRONMENTAL HEARTNG BOARD

* PAUL E. WATERS
Chairman

JOANNE R. DENWORI'H

%m,&a«ﬁ

THCMAS M. BURKE
Member

DATED: May 14, 1979
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- WILLIAM A. LUCAS AND ADGUST J. LUCAS
Docket No. 77-059-D

. . Abatement Order Under The
v. : Clean Streams Law

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES -

ADJUDICATION

By Joanne R. Dernworth, Member, May 23, 1979
Appellants William and August Iucas have appealed from an order of the

~ Department of Envircnmental Resources (DER) issued May 18, 1977, requiring them to
cbtain a permit for the treatment of industrial waste allegedly resulting from sl\qdqa
disposal in a st:_rip mining pit conpleted by appellants in 1972. DER bases its order

on the Solid Was#e Management Act, Act of July 31, 1968, P. L. 788, as amended, 35 P. S.
§6001 et seq., The Clean Streams ILaw, Act of June 22, 1937, P.. L. 1987, as amended,

35 P. 5. §691.1 et seq., and the Administrative Code of 1929, Act of April 9, 1929,

P. L. 177, as amended, 71 P. S. §51 et seq. DER asserts that appellarts did not have

a pemmit to dispose of solid waste wnder the Solid Waste Management Act. Appellants

claim that the sludge disposal was approved by the Division of Surface Mine Reclamation

within DER, and that as the sludge disposal was approved appellant's cannot now be required ‘ .

to obtain a pe.nm.t for the treatment and discharge of industrial waste. DER denies-that
any such approval was given, but in any event asserts that appellants can be requ:.re\‘d\
under The Clean Streams Law and the Adrmmstrat:.ve Code to correct any pollutlcn condlt:Lcn
resulting from appellants' mining and sludge dlsposal operatlons. Pppellants deny

‘that any such conditions were caused by their faperatlms. ‘

FINDINGS OF FACT

1. Ap‘peliants.axe William A. and August J. Lucas, paritners in the Lucas Opal
Corpany, 400 North Third Street, Grove City, Pemnsylvania.

2. Appellae is: the Department.of- Envircnmental R’esources, whlch is the agency
of the Commarwealth authorized to-administer the Solid Waste Management Act, The Clean

Streams Law, and the Surface MJ’.ru'.ng ‘Conservation and Reclamation Act, Act of May 31,
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1945, P. L. 1198, as amended, 52 P. S. §1396 1 et seq.

3. 'The strip mine that is the subject of the order appealed from is 1ocated
in Merion Township, Butler Cownty. It is identified by mining permit no. 174-5 issued
wder the Surface Mining Conservation and Reclamation Act, and amendments to that permit
which are mmbered 174-5(c), 174-5{(c) (2), and 174-5(c) (2) (a). The mine is within the
larger geographlcal area identified under nine drainage permit ho. 2866BSM39, issued
wmder The Clean .Streams Iaw. When the mme drainage permit was first issuved in 1965
it was permit ‘no. 365BSML., th.ch was later remn'rbered by the department to the presmt
nutber. Both mine permit 174-5 and its anen&rents, and mine dramage permit no. 2866BSM39
were issued to the Lucas Ooal Conpany by DER and its predecessors.

4. Same tlme in early 1972 William Lucas contacted Walter Kchler, Chief of
the Mine Drainage section of the Bureau of Surface Mine Reclamation to inquire as to
the procedure to be followed for cbtaining permission to dispose of sludge from the
Armco Steel plant at several of his mining operations.

5. Iucas was advised by Kohler that the‘ procedure was to request abackfilling vari- -
ance or amendment .to.the mining permit to.-allgw the disposal of 'sludgempartlmﬂar strip '
pits, Although Mr. Kchler haé since died and was ﬁnayailable to testify, it appeazed
froem the testimony ‘of William ILucas that Kohler did rio£ inform Mr. Lucas that any |
other permit frﬁm any other division of DER was required to dispose of sludge in a
strip pit.

6. By letter dated May 22, 1972, addressed to Mr. Kchler, Mr. Lucas requested
"an .approval to.amend our backfiliing plans at our 174-53, 174-7 and 174-9 permits”
+0 allow disposal of Armco sludge from the s£rip pits wder these mining permits.
That letter did not refer to mine drainage permit numbers. .

7. A copy of Mr. Lucas' letter in the Bureau of Surface Mines' files h;s
marked on it,in writing that is not Mr. Lucas', the mine drainage identification numbers,
which are 2866BSM39 for mining penm.ts 174-5 and 174-7 and 3071BSMl for mining permit
174-9. The copy also bears a notation at the bottom "OK—put in fqlder" .

8. By letter dated May 26, 1972, Kohler gave approval to place calcium
sulphate material in the strip mine pit as re'quested; I-bv;aever, Mr. Kohler's letter
stated that it was re: permit no. 3071BSMl and did not mention or refer to mine drainage
permit no. 2866BSM39.

9. Pnor to approw.ng the variance or amendrent, the Bureau of Surfam Muu.ng v
had a chemical analys:.s ccnducted an a sanple of the Anmco sludge oollected by W:Lll:l.am
Lucas and for.warded to Hamsburg by mine inspector Merle Urey.

10. On July 28, 1972, Lucas began dutping Amco steel corporation's pickle
liquor sludge into the strip mine area identified as mine drainage permit no. 2866BSBB§

and mining permit nunber 174-5 and amendments thereto.
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11. On July 31, 1952, District 30 mine conservation inspector Merle Urey
was notified that the Lucas Coal Carmpany had bequn dumping operations. Mr. Urey
requested at that time that Mr. Iucas hav@ ready for his site inspection the- authori-
zation required for disposal of the sludge.
12. On August 2, 1972, Mr. Urey inspec’;ed the dis;;aosal site and’
Mr, Lucas showed him Kchler's letter authorizing the disposal of the sluage within
‘the area covered by mine d.rainagé permit no. 3017BSML. Mr. Urey pointed out that”the
ai_:ea authorized for sludge disposal by its letter permit and the actual dumping site
were not the same area, and told Mr. Lucas to get approval for disposal at the 1745 (c)
mining permit site. :
13. n August 5, 1972, Mr. Iucas sent a letter to Mr. Kohler which stated,
inter alia:
~ "You will note that in my May.'2.2, 1972 letter to you, T - .
requested approval on Strip Permit Numbers 174-53, 174-7 and
174-9. Your letter of approval to a Variance to Backfilling
: Plan in error did not include the two Water Permit Numbers as
v listed above." ‘ :
. 14. Although Mr. Lucas asserts that Mr. Kohler approved the disposal of
sludge in the strip mine pit ianuestion over the telephqxe , DO written evidencé of
. that approval was received by h:Lm It did appear:that ﬂuer‘e.was at least informal
approval of thJ.s disposal site by Mr. Kohler since he and W. ‘E. Guckert, chief of tﬁe
Bureau of Surface Mine Reclamation and Mr. Kohler's direct superior, and Merle Urey
all visited the site after the date of Mr. Tucas' letter and no suggestion was made at
any time t.'_hat. Incas did not have authority to dispose of sludge at that site. Mr. Guckert '
testified that the disposal at that site waé auﬁhorized by his bureau. Mr. Urey assumed
from what Mr. Lucas told him and from the action of his superiors that the disposal
was authorized. '
15. Prior to the time Mr. Lucas disposed of the sludge there
was an informal agreement between the Bureau of Surface Mine Reclamation and the Division
of Solid Waste within the Department of Environmental Resources that the Bureau of
Surface Mine Feclamation had authority to ap{arove disposal of industrial waste in active
oal sﬁrip mine operaticns; whereas the Division of Solid Waste had jurisdiction to
approve AcAiisposai of industrial waste in i.nacti.\é coal. mining cperations.
16. . During the sludge disposal operation in ‘August of 1972,:'ccxrplaints were
received by the depatrtment and investigated by personnel from the Division of Solid Waste

Management. The complaints related primarily to the transportation of the sludge through
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. Butler and spillage of it onto the roads. As a result of these canplaints and.
investigations the depérm'ent initiated an injunction suit in the Butler Cownty Court of Gxron
Pleas aga.i.nét the ha;mler, which resulted in a consent decree dated Septenber 13, 1872,
Paragraph 5 of the consent decree statet._'l: '

"Bilowitch and Geiger shall continue to transport waste
sludce fram the Armco Steel Corporation plant located in Butler,
Pennsylvania, to locations where the Lucas (pal Conpany has obtained
a permit frcom the Pennsylvania Department of Environmental Resources
for the disposal of such waste and shall not dispose of such
sludge in any other location without the prior written approval of
the Department of Environmengal Resources."

17. A nennfandmﬁ wfittén by Merle Urey to the chief of the Open Pit Mining
Permit section dated Septenber 22, 1972, relating to "location of sludge dumpings” on
permit 174-5 of mine drainage permit 2866BSM39states that the author has marked the
location of %recent Armco stéel sludge dumping and burying”. The nmemorandum also states,
"I received the approved“amendment in today's mail but without a map." . ~
. 18. On September 15, 1972, Walter Heine, Associate Deputy Secretary for Mines
and Land Protection, who was the supervisor, of both the Bureau of Surface Mine Reclamation
andithé Division of Solid _Wastn_:, sent a telegraxﬁto Mr. Lﬁcas stating that the aendment to Surface
Mining Pexrmit no. 3071BSMlL was suspended. In a letter to Mr. William Iucas of the same
date, Mr Heine confixmed the suspension order.. The letter included the statement that:
"the above mentioned amendment is not considered a permit under Act 241 ,Commonwealth of
Pernsylvania Solid Waste Management Act . . . and therefore you must obtain a permit
under ‘said act before you can resulme disposal of solid waste into the strip cut."

19. Prior to the issuance of the cease and desist order by Mr. Heine, DER
had received a telegram-from the Butler County Commissioners formally cobjecting to .the
disposal of the Armco sludge and the mining properties operated by Lucas without first cbtain-
ing their approval‘ as required by the Solid Waste Management Act.

20. No appeal from the cease and desist order was taken by appellants.

Appellants ceased any further dunping operations. ‘

21. ILucas Coal Company received $55,475.35 from Armco Steel for the disposal
of the sludge. '

22. There was a dispute within the department as to jurisdictimal autharity cver tie disposa
of indstrid weste in active mines that was brought to a head by this case. A formal
proceduie was promulgated within the department on September 6, 1973, providing for '
coordinated approval of any sdlid waste disposal in active strip mines including the
requirement for the issuance of é solid waste permit except in the case of coal refuse.

23, Other variances or amendments to mine drainage permit were issued by the
Bureau of Surface Mine Reclamation for the disposal of industrial waste in active m:Lnes

prior to this time. In January of 1973 a permit was issuved by the bureau for depositing

the Armco sludge in the Seechan Limestone strip pit in Butler County.
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The Mine Site - .

24. The area of land covered by mine permit no. 174-5 lies immediately
nortiwest of the C. Kelly property (Commormealth Exhibit 1). The strip pits into
which the sludge was disposed were initially separated fram the Kelly property by a
pre—éxisting open pit left unfilled by a previous mine operator.

25. The area in which Lucas mined contained many indications of prior mining,
including old acid draix;xs and wmfilled strip mine cutscreated prior to the time that I:Lras
mined under permit nos. 174-5(c} and amendments . -

' _ 26, One of ﬂxe Lucas pits was dug adjacent to the old open pit, at a higher
. elevation on the hill, and next to the Kelly property line. The other pit was located
further up the hill, approximately 500 feet north of the old pit.

2_7.> At thé low side of the old pit, Lucas fc?und a preﬁmmly canstructed
surface drain, a deep open ditch which began at the base of the highwall, continued
across the excavated area, cut through the low wall of the pit and extended horizontally
i:hrcugh-the hill so that any water drainage could flow by the force of gravity out of
the pit. . ¢ .

28. Prior to the start of the Lucas: mining cperation under 174-5 site, this
old gravity drain was 1dent.1.f1ed on the map acconpanying Lucas Ccal Company's mine
drainage a,p'plicaf:ion (Appeilant:s exhibit E) 'and shown as:-having a pH of 3.5. Prior to
the start of mining this old gravity drain had been measured at having a flow of approxi-
mately 4 gallons per minute of 5760 gallons per day. A map notation shows it to
have been cbserved as dry on occa.';,ion. .

2§.. Tt has been the policy of the Bureau of Surface Mine Reclamation that
a coal mine operator who did not disturb or "affect" an existing acid mine drain wé)uld
not be held responsible at a later time for acid mine drainage at that locatim.

30. At Mr. Lucas' urging, Mr. Urey noted the existence of the old gravity
drain in most of his inspection reports and camrsnted in several of them that it would
not be affected or reaffected by Lucas' mining.

31. 7 At Mr. Urey's request, Lucas placed a dovble clay seal in the old gravity
drain and backfilled the drain and pit with overbu:rden extractad from his new pit.

32. The seam of coal- mined in the area covered by mining permit no. 174-5
was the Lower Kittanning coal seam. The Lower Kittahning coal seam and the overburden
associated with it are acid producing. - ' —

33. Beneath the coal seam is a layer of impermesble underclay. This underclay
affects the flow directicn of growmndwater since grocundvatsr that percolates down through
replaced stripped soll will flew-in.the direction that the wunderclay.dips when it meets _the

wmderclay.

- 118 -



33. The direction of dip of the underclay beneath the 174~5 mining area -
is southeasterly, the clay having a higher elev_ation in the nortiwest, thus, the
underclay -dips in the general direction of the Kelly property and the main discharge
area. 2Any growndwater flowing from the Lucas mine area woﬁld flow in a southeasterly
direction toward the old gravify drain and the Kelly property. o

34, Iucas' mi.né drainage permit authorized discharge of industrial was.te to
an wnnamed tributary of.Sea-ﬁon Creek, which is a stream that is highly polluted by acid
mine drainage. Dunng the mining operation ILucas was required to discharge industrial
waste within the parameters of the permit, namely a pH between 6 and 9 and iron not
in excess of 7 my/1. '

35. 0n Athé course of m:ang Lucas eliminated several acid discharges,
particularly on the northern and wes£ezn side of the mining area. He also backfilled
the old strip cut as required by the Bureau of Surfac;a Mine Reclamation. Accorq.ing
.0 the completion inspection repork, the quallty of the backfilling was exgélientl’

The Sludge Disposal ‘

36. Approximately 80,000 cubic yards of éludge was disposed of in the two
strip mine pits J.n the 2866BSM39 mine draihage permit area in July and August of 1972.
Mr. Kohler's original authorization letter required that three feet of clean £ill be placed
in the bottom of the pit and that the material be deposited in two foot layers and
prohibited the disposal of more than four feet of sludge. Because of the gelatindus
character of the material and thé difficulty of camacting it, these instructions
were orally changed, and Mr. Kohler advised Mr. Urey that the method should be to mix
the sludge with overburden by rolling it with a bulldozer and pushing the mn'#ure into

the pit.
. N ~
37..The sludge disposed in the Lucas strip pits is material from the steel-

making operations of Armco Steel Corporation in Butler. Acid pickle liguor and rinse
water, which have been neutralized by lime, is pumped to settling lagoons where the
. clear water is separated. 'The process of neutralization causes the heavy metals,

flourides and solids to drop out of the mixture to form a sludge. The sludge is composed
of flourides and sulfates due to the acids, calcium due to the neutralizing agent, and

certain héavy. metals alloyed with the steel ; ch'roire,v nickle and zinc.'_ An additional

result of neutralization is the adjustment of the pH of the sludge and the remaining

liquid effluent to approximately 9 or 10, thus pexmitting the latter to be discharged

free of contaminants into the Cmnoquenessing Creek. .
38. - It is possible and even likely that sludge placed in the acid environment

of the strip pits will leach when the sludge cames into contact with the

descending flow of acid waters created by rainfall percolating down through the acid

producing overburden material mixed with.sludge.
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39. The potential for leaching was demonstrated };y a leachate test conducted on
the Armco sludge in May of 1978 in the Pittsburgh laboratory of the DER's Bureau of Water
Quaﬁity. This test, similar in nearly all material respects to the leachate test
proposed by the Arerican Society for Testing and Materials, involved the
exposing of a 500 gram sample of the Armco sludge to water adjusted to a pH of 4,
stirring the mixture for a pericd of 24 hours, and after filtering, testing the filtrate
for metal and flouride lewvels. When metals come in contact with acid water, the metals
will generally go into solution_«, dissolve and be extracted from the solid form into
a liquid condition. This reaction occurred during the leachate test and the following

results were obtained: .

iron 1200 ppm copper 6.5
manganese 1200 zine 2.5
chrome 95 lead .45
cadmium .045 .flourice 1a.6

Water Pollution

40. In mid-April, 1974, Mr. Kelly, who resided immediately adjacent to the
disposal area, complained to t‘;e DER that his water supply had‘ became oontaminateq
because of the Lucas mining operation. '

41. As a result of this complaint, from March, 1974, through 1977, Mr. Jchn
Davidson of DER began collecting samples from the area near the mine, The samples were
collected at various down-gradie;nt points: at the main discharge area of the 174-5
mine site, at the spring that is the source of Relly's drinking water and at various

other springs and seeps do