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FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2002.

The Eﬁvironmental Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929, P.L. 177.
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‘The Board was empowered “to hold heérings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the size of the Board

from three to five Members, the jurisdiction of the Board remains

unchanged.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
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BURNSIDE TOWNSHIP
V. : EHB Docket No. 2002-143-C

COMMONWEALTH OF PENNSYLVANIA, Issued: August 12,2002
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

.

OPINION AND ORDER GRANTING A MOTION TO DISMISS

By: Micﬁelle A. Coleman, Administrative Law Judge
Synopsis:

The Department’s motion to dismiss for lack of jurisdiction is granted where the appeal
was untimely filed.

OPINION

This matter involves an appeal from an administrati;ze order issued by the Department of
Environmental Protection (DEP) to Appellant Burnside Township (Burnside) requiring it to take
actions to abate existing violations of the Pennsylvania Sewage Facilities Act, Act of January 24,
1966, P.L. (1965) 1535, as amended, 35 P.S. §§ 750.1 ef seq. v(Sewage Facilities Act). Presently
before the Board is DEP’s motion to dismiss the appéal. The motion is supported by the affidavit
of Gary L. Metzger, Chief of the Planning and Finance Section of the Bureau of Water
Management in DEP’s Northcentral Regional Office, as well as various exhibits accompanying
the Metzger Affidavit. DEP contends that the Board lacks jurisdicfcion over this appeal because
Burnside’s Notice of Appeal was untimely filed. Burnside did not file any response whatsoever

to the motion.
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I. . Factual Background

The material facts relevant to the motion have not been disputed, Burnside having filed
no answer to DEP’s motion. Accordingly, we will deem all properly—pleaded facts admitted for
purposes of deciding the motion. 25 Pa. Code § 1021.91(f); Rakoci v. DEP, EHB Dkt. No. 2001-
116-R, slip op. at 1 (Opinion issued June 13, 2002).!

- Gary Metzger, as Planning and Finance Section Chief, drafted and sent a letter, dated
May 10, 2002, to Burnside regarding its failure to address violations of the Sewage Facilities Act
occurring within the township. Accompanying the letter was an administrétive order directed to
- Burnside, also dated May 10, 2002, which described the alleged violations and required Burnside
to take actions to abate those violations. Metzger Affidavit, at 9§ 1-3, exhs. B and C. Mr.
Metzger’s letter and the enclosed administrative order were sent by certified mail to Burnside
Township on May 10, 2002, and were delivered to Burnside’s correct address—“Burnside
Township c/o Roger G. Young, Secretary, RR 1, Westover, PA 16692”—on May 13, 2002. Id.
at 99 4-5 and exh. D (signed certified mail return receipt card showing date of delivery as May
13, 2002); Notice of Appeal, at 1 (address providéd by Appellant same as that on certified mail -
return receipt).

The May 10, 2002 administrative order issued to Burnside includes standard notice
language concerning the recipient’s right of appeal to the Board and states in bold capital letters
that any appeal “must reach the Board within 30 days” of receipt. See Metzger Affidavit, at exh.
C, p. 5. Burnside, through counsel, filed an appeal of the administrative order with the Board.

Burnside’s Notice of Appeal was not received by the Board until June 13, 2002, thirty-one days

! Section 1021.91(f) states: “Except in the case of motions for summary judgment or partial summary judgment, for
purposes of the relief sought by a motion, the Board will deem a party’s failure to respond to a motion to be an
admission of all properly-pleaded facts contained in the motion.” 25 Pa. Code 1021.91(f).
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after Burnside received notice of the administrative order being appealed.’

Il. Discussion

The Board will grant a motion to dismiss where there are no material facts in dispute and
the moving party is clearly entitled. to judgment as a matter of law. See, e.g., Smedley v. DEP,
1998 EHB 1281, 1282. “Where there are no facts at issue that touch jurisdiction, a motion to
quash [the appeal] may be decided on the facts of record without a hearing.” Grimaud v. DER,
638 A.2d 299, 303 (Pa. Cmwlth. 1994).

Pursuant to the Board’s Rules of Practice and Procedure, “jurisdiction of the Board will
not attach to an appeal from an action of the Department unless the appeal is in writing and is
filed w1th the Board in a timely manner.” 25 Pa. Code § 1021.52(a). The failure to timely appeal
an administrative agency’s action is a jurisdictional defect which mandates dismissal of the
appeal. Falcon Oil Company v. DER, 609 A.2d 876, 878 (Pa. Cmwlth. 1992); Weaver v. DEP,
EHB Dkt. No. 2002-242-C, slip op. at 5 (Opinion issued March 14, 2002); Dellinger v. DEP,
2000 EHB 976, 980; see also West Caln Tp. v. DER, 595 A.2d 702, 705-06 (Pa. Cmwlth. 1991)
(the Board cannot simply disregard the jurisdictional defect and grant an extension of time “in
the interests of justice™); Bass v. Commonwealth, 485 Pa. 256, 259 (1979) (the time for taking an
appeal cannot be extended “as a matter of grace or mere indulgence”); 25 Pa. Code § 1021.12(a).

Pursuant to the applicable Board Rule, Burnside was required to file its appeal with the
Board within thirty days after receiving notice of DEP’s administrative order. 25 Pa. Code §
1021.52(a)(1). “An appeal must be received by the Board within the thirty-day limitation period,
and not merely mailed within that time frame.” Weaver, EHB Dkt. No. 2000-242-C, slip op. at

6. see also, e.g., Milford Township Board of Supervisors v. DER, 644 A.2d 217, 219 (Pa.

2 In its Notice of Appeal, in response to the questions of on what date, and how, it received notice of the

administrative order, Burnside stated: “Exact date unknown—believed to be May 12-14, 2002; Certified Mail.” See
Notice of Appeal, at page 1.
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Cmwlth. 1994) (“it is clear that the date of receipt by the EHB and not the ‘date of deposit in the
mail is dispositive when addressing the timeliness of an appeal to the EHB”).

Burnside’s appeal was not timely filed. By failing to file any response to DEP’s Motion,
and thereby failing to dispute the facts asserted in DEP’s motion, Appellant has admitted that it
received notice of the administrative order on May 13, 2002. The signed certified mail return
receipt indicating delivery to Burnside on May 13, 2002, at the same address as that listed in
their Notice of Appeal, confirms the notice date. Nor does Burnside’s Notice of Appeal contain
any evidence controverting the May 13, 2002 notice date. There is also no dispute that the
Notice of Appeal was not received by the Board until June 13, 2002; thus, the appeal was not
filed with the Board until thirt/y-one days after Burnside received notice of the action under
appeal. Under these circumstances, the Board lacks jurisdiction over this appeal. See Milford
Tp. Bd. of Supervisors, 644 A.2d at 219 (afﬁrmiﬁg Board’s dismissal of appeal filed by township
thirty-one days after delivery of order to township’s correct éddress); McClure v. DER, 1992
EHB 212 (dismissing appeal filed thirty-three days after appellant received notice); Taylor v.
DER, 1992 EHB 257 (dismissing appeal filed thirty-one days after appellant received notice).

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BURNSIDE TOWNSHIP

V. : EHB Docket No. 2002-143-C
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 12th day of August, 2002, it is hereby ORDERED as follows:
1. The Department of Environmental Protection’s Motion to Dismiss is granted, the

appeal atﬁ: EHB Docket No. 2002-143-C is dismissed, and the docket will be marked closed and

discontinued.

ENVIRONMENTAL HEARING BOARD

GEORGE J. MILI#R

Administrative Law Judge
Chairman

Tl kit

THOMAS W. RENWAND
Administrative Law Judge
Member

"MICHELLE A. COLEMAN

Administrative Law Judge
Member
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EHB Docket No. 2002-143-C

Dated: August 12,2002

C:

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Susan B. McTighe, Esquire
Northcentral Regional Counsel

For Appellant:

James A. Naddeo, Esquire
211 % E. Locust Street
P.O. Box 552

Clearfield, PA 16830

, JR.
Administrative Law Judge
Member

y =

MMHAEL L. KRANCER
Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAR;
GREENWOOD TOWNSHIP
V. : EHB Docket No. 2002-144-C
COMMONWEALTH OF PENNSYLVANIA, : Issued: August 12,2002
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION

OPINION AND ORDER GRANTING A MOTION TO DISMISS

By: Michelle A. Coleman, Administrative Law Judge
Synopsis:

The Board grants the Department’s motion to dismiss for lack of jurisdiction where the
appeal was unﬁmely filed. |

OPINION

This matter involves an appeal from an administrative order issued by the Department of
Environmental Protection (DEP) to Greenwood Township requiring it to take actions to abate
existing violations of the Pennsylvania Sewage Faqilities Act, Act of January 24, 1966, P.L.
(1965) 1535, as amended, 35 P.S. §§ 750.1 et seq. (Sewage Facilities Act). Presently before the
Board is DEP’s motion to dismiss the appeal; the motion is supported by the affidavit of Gary L.
Metzger, Chief of the Planning and Finance Section of the Bureau of Water Management in
DEP’s Northcentral Regional Office, as well as various exhibits accompanying the Metzger
Affidavit. DEP contends that the Board lacks jurisdiction over this appeal because the township’s

Notice of Appeal was untimely filed. Appellant filed a one-page response to the motion which
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does not dispute any of the factual assertions in DEP’s motion papers. Appellant also did not
request leave to file the appeal nunc pro tunc. Gtreenwood Township’s opposition is limited to
an argument that the Board’s jurisdictional prerequisites do not apply when an appellant raises a
substantive objection that the agency has acted without authority.

L Factual Background

The material facts relevant to the motion have not been disputed. Accordingly, we may
deem all such facts admitted for purposes of deciding the motion. 25 Pa. Code § 1021.91(e).

Gary Metzger, as Planning and Finance Section Chief, drafted and sent a letter, dated
May 10, 2002, to Appellant regarding its continued failure to address violations of the Sewage
Facilities Act occurring within the township. Accompanying the letter was an administrative
order directed to Appellant, also dated May 10, 2002, which described the alleged violations and
required the township to take certain actions to abate those violations. Metzger Affidavit, at
1-3, exhs. B and C. Mr. Metzger’s letter and the enclosed administrative order were sent by
certified mail to the Greenwood Township Supervisors on May 10, 2002, and were delivered to
Appellant’s correct address on May 13, 2002. Id. at 9] 4-5 and exh. D (signed certified mail
return receipt card showing date of delivery as May 13, 2002); Amended Notice of Appeal, at 1
(address provided by Appellant same as that on certified mail receipt).

The May 10, 2002 administrative order issued to Greenwood Township includes standard
notice language concerning the recipient’s right of appeal to the Board and states in bold capital
letters that any appeal “must reach the Board within 30 days” of receipt. See Metzger Affidavit,
at exh. C, p. 5. Greenwood Township, through counsel, filed an appeal of the administrative
order with the Board. In its Notice of Appeal, Appellant specifically states that it received notice

of the administrative order on May 13, 2002. See Notice of Appeal, at 1. Appellant’s Notice of
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Appeal was not received by the Board until June 13, 2002, thirty-one days after Appel‘lant
received notice of the administrative order being appealed.

I1. Discussion

The Board will grant a motion to dismiss where there are no material facts in dispute and
the moving party is clearly entitled to judgment as a matter of law. See, e.g., Smedley v. DEP,
1998 EHB 1281, 1282. “Where there are no facts at issue that touch jurisdiction; a motion to
quash [the appeal] may be decided on the facts of record without a hearing.” Grimaud v. DER,
638 A.2d 299, 303 (Pa. Cmwlth. 1994).

Pursuant to the Board’s Rules of Practice and Procedure, “jurisdiction of the Board will
not attach to an appeal from an action of the Department unless the appeal is in writing and is
filed with the Board in a timely manner.” 25 Pa. Code § 1021.52(a). The failure to timely appeal
an administrative agency’s action is a jurisdictional defect which mandates dismissal of the
appeal. Falcon Oil Company v DER, 609 A.2d 876, 878 (Pé. Cmwlth. 1992); Weaver v. DEP,
EHB Dkt. No. 2002-242-C, slip op. at 5 (Opinion issued March 14, 2002); Dellinger v. DEP,
2000 EHB 976, 980; see also West Caln Tp. v. DER, 595 A.2d 702, 705-06 (Pa. Cmwlth. 1991)
(the Board cannot simply disregard the jurisdictional defect and grant an extension of time “in
the interests of justice”); Bass v. Commonwealth, 485 Pa. 256, 259 (1979) (the time for taking an
appeal cannot be extended “as a matter of grace or mere indulgence™); 25 Pa. Code § 1021.12(a).

Pursuant to the applicable Board Rule, Greenwood Township was required to file its
appeal with the Board within thirty days after receiving notice of DEP’s administrative order. 25
Pa. Code § 1021.52(a)(1). “An appeal must be received by the Board within the thirty-day
limitation period, and not merely mailed within that time frame.” Weaver, EHB Dkt. No. 2000-
242-C, slip op. at 6: see also, e.g., Milford Township Board of Supervisors v. DER, 644 A.2d
217, 219 (Pa. Cmwlth. 1994) (“it is clear that the date of receipt by the EHB and not the date of
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N
deposit in the mail is dispositive when addressing the timeliness of an appeal to the EHB”);

Taylor v. DER, 1992 EHB 257, 259 (same).

Greenwood Township’s appeal was not timely filed. Appellant has admitted, both in its
Notice of Appeal, and by failing to dispute the facts asserted in DEP’s motion, that it received
notice of the administrative order on May 13, 2002. Confirmation of that fact is found in the
signed certified mail return receipt indicatiﬁg delivery to the Greenwood Township Supervisors
on May 13, 2002, at the same address listed in their Amended Notice of Appeal. There is also no
dispute that the Notice of Appeal was not received by the Board until June 13, 2002, thirty-one
days after Appellant received notice of the action under appeal. Under these circumstances, the
Board lacks jurisdiction over this appeal.’

In its response to the motion, Appellant does not dispute that the appeal was untimely

filed. The township argues only that, because it objected to the administrative order on the

! Notably, in Milford Tp. the Commonwealth Court affirmed the Board’s dismissal of an appeal filed thirty-one

days after the township received notice of the Department action. 644 A.2d at.220. In that case, the Department
similarly sent the order by certified mail to the township supervisors at their correct address. The certified mail
receipt was signed for by the township’s Earned Income Officer who did not deliver the order to the individual
supervisors until eight days later. /d. at 218-19. Milford Township argued that, although its appeal was not filed
within thirty days of delivery of the order to the township’s address, their appeal was nevertheless timely because-
the Earned Income Officer did not have authority to receive service of the Department’s action, and the appeal was
filed within thirty days of the township supervisors’ personal receipt of the order. Id. at 219. The Milford court
rejected that argument:

Constitutionally adequate notice of administrative action is notice which is reasonably
calculated to apprise the interested parties of the pendency of the action and afford them an
opportunity to present their objections. . .. This requirement is satisfied when notice of the action
is mailed to the interested party’s last known address .. . . In addition, this court has previously
held that personal receipt of the notice is not required when the notice was mailed to the party’s
last known address. . . . )

In the present action, it is undisputed that notice of DER’s action was mailed to the
correct address . . . . Thus, DER satisfied the constitutional requirement of adequate notice
regardless of whether Wagner, as the Township Earned Income Officer, had been given authority
to receive such notice on the Supervisors’ behalf. The responsibility for the fact that the order was
not forwarded to the Supervisors individually until eight days later cannot be placed on DER. Any
prejudice which may have been created was a direct result of the Township’s actions, not those of
DER.

Milford Tp. Bd. of Supervisors, 644 A.2d at 219 (citations omitted).
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ground that DEP “lacks any power or authority to make a legal finding that a municipality has
committed a violation” of the Sewage Facilities Act, the issue raised by the township is
“Jurisdictional” and “as a matter of law can be raised at any time.” (App. Response, at 1).
Appellant cites no authority for this proposition.

We reject this argument. The substantive challenge to DEP’s authority to issue the
administrative order is irrelevant to our determination of the question presented by the motion;
the issue i1s not DEP’s “jurisdiction” but whether Appellant has met this Board’s jurisdictional
prerequisite of filing within the time limit set by Board Rule. Moreover, to accept Appellant’s
argument—that the Board must take jurisdiction over an appeal so long as the appellant has
raised a challenge to DEP’s authority to act—not only is contrary to the applicable caselaw but
would render meaningless the Board Rule specifying the time limit for filing an appeal. .

Finally, under certain exceptional circumstances an appeal may be filed nunc pro tunc.
See 25 Pa. Code § 1021.53(f) (“The Board upon written request and for good cause shown may
grant Ieajée for the filing of appeal nunc pro tunc, the standards applicable to what constitutes
good cau;e shall be the common law standards applicable in analogous cases in courts of
common pleas in this Commonwealth.”). Here, however, Appellant has not requested leave to
file the appeal nunc pro tunc and has not offered any grounds for doing so. Thus, we are
compelled to dismiss this appeal for lack of jurisdiction.

Accordingly, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
GREENWOOD TOWNSHIP

V. : EHB Docket No. 2002-144-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 12thday of August, 2002, it is hereby ORDERED as follows:
1. The Department of Environmental Protection’s Motion to Dismiss is granted, the

appeal at EHB Docket No. 2002-144-C is dismissed, and the docket will be marked closed and

discontinued.

ENVIRONMENTAL HEARING BOARD

mmfm

GEORGE J. MILEER
Administrative Law Judge
Chairman

w72

S W. RENWAND
Administrative Law Judge

/4 / gz""

MICHELLE A. COLEMAN
Administrative Law Judge
Member
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EHB Docket No. 2002-144-C

Dated: August 12,2002

c:

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Susan B. McTighe, Esquire
Northcentral Regional Counsel

For Appellant:

Kim C. Kesner, Esquire
23 North Second Street
Clearfield, PA 16830

oot

L

Ll A
BERNARD A. LABUSKES,
Administrative Law Judge
Member

y e

R.

MK HAEL L. KRANCER

Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 " WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

SMITHTOWN CREEK WATERSHED
ASSOCIATION

V. " : EHB Docket No. 2002-100-MG
COMMONWEALTH OF PENNSYLVANIA, : Issued: August 15, 2002

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER
ON MOTION TO DISMISS

By George J. Miller, Administrative Law Judge .
Synopsis

The Board grants a motion to dismiss an appeal of a decision by the
Environmental Quality Board rejecting a petition to upgrade the designation of a
waterway. It is well-settled that this Board has no jurisdiction to review rulemaking
decisions of the Environmental Quality Board outside the contexf of an action by the
Department of Environmental Protection applying or otherwise implementing thé
regulation.

OPINION
Before the Board is a motion to 'dvismiss an appeal by the Smithtown Creek

Watershed Association (Appellant) from a decision by the Environmental Quality Board

(EQB) which declined to change the stream designation for Smithtown Creek. As this
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appeal seeks pre-enforcement review of an EQB rulemaking, we must grant the motion to
dismiss because we lack the jurisdiction to render a decision.

The facts, for the purposes of this motion, are as follows. On July 3, 1995, the
Appellant submitted a petition to the EQB seeking redesignation of Smithtown Creek in
Tinicum Township, Bucks County, from its current designation as a “trout stocked
fishery”, to the most protected level of “exceptional value water.”! After accepting the
Appellant’s petition, the EQB directed the Department to complete an evaluation in
October, 1996. A draft evaluation was completed and provided to the Appellant for
review and comment in September 1997. While the EQB’s review was pending, it also
finalized antidegradation regulations, therefore the Department performed additional
surveys of Smithtown Creek. A final report was provided for the Appellant’s review and
comment in May, 2000. On March 20, 2001, the EQB approved a proposed rule-making
and indicated that no change would be made to the Smithtown Creek stream designation.
After considering the comments received duriﬂg the public comment period, the EQB
approved its decision to not change the streém designation as a final regulation on
February 19, 2002. The Appellant was notified by letter dated March 28, 2002, that its
petition had been rejected by the EQB. This decision became effective by publication in
the Pennsylvania Bulletin on June i, 20022 The Appellant filed its appeal with the Board

on April 29, 2002.

I'See 25 Pa. Code § 93.3.

232 Pa. Bull. 2691.
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The Department and the EQB move to dismiss this appeal on the grounds that this
Board does not have jurisdiction to review a rulemaking decision by the EQB. This point
has been well-settled by the courts and we will therefore grant the motion.>

In Pennsylvania, the .administrative functions in the area of environmental
regulation are delegated among several agencies. The Department of Environmental
Protection exercises the executive functions.* The EQB is a rule-making board which is
organizationally within the Department. However, when the EQB acts pursuant to its
unique powers and duties, it functions independently.” The mission of the EQB is to,
among other things, “formulate,. adopt and promulgate such rules and regulations as may
be determined by the board for the proper .performance of the WOI‘k/ of the
department....”® It may also receive and consider petitions for the adoption or repeal of a
rule or regulation.” |

The Environmental Hearing Board is the adjudicative arm of environmental
regulation. Although at one time it was similar to the EQB inasmuch as it was

organizationally a part of the Department, in 1989 it was established as a wholly

3 The Board will grant a motion to dismiss when there are no material factual
disputes and the moving party is entitled to relief as a matter of law. Felix Dam
Preservation Ass’nv. DEP, 2000 EHB 409. 5

* Some specific functions relating to the management of the state’s park system
and state forests are vested in the Department of Conservation and Natural Resources.
See Conservation and Natural Resources Act, Act of June 28, 1995, P.L. 89, 71 P.S. §§
1340.101-1340.1103. '

> United States Steel Corp. v. Department of Environmental Resources, 442 A. 2d
7 (Pa. Cmwlth. 1982).

571.P.S. § 510-20(b).

771 P.S. § 510-20(h); Plumstead Township Civic Ass’nv. DEP, 1995 EHB 1120,
affirmed, 684 A.2d 667 (Pa. Cmwlth. 1996). "

715



independent, quasi-judicial agency under the governor’s jurisdiction.® The Board has the
power to hold hearings and issue adjudications on “orders, permits, licenses or decisions
of the department.” For the purposes of the Environmental Hearing Board Act, an order
of the EQB promulgating or amending a regulation does not constitute an order of the
Department.'® There is nothing in our enabling legislation which suggests that we have
any authority to directly review the legislative and policymaking activities of the EQB.
Although the Board has ancillary authority to rule on the validity of regulations in the
context of our review of a departmental enforcement or permitting action, the courts have
many times held that our jurisdiction is expressly limited to post-enforcement review.!!
Stream designations and redesignations are accomplished by the adoption by the EQB
through the regulatory process;' We can only pass on the validity of the regulation in the
context of an action by the Department applying or otherwise implementing the

regulation.

8 Environmental Hearing Board Act, Act of July 13, 1988, P.L. 530, as amended,
35 P.S. §§ 7511-7516. Accordingly, 2 P.S. § 510-21, which detailed the duties of the
Board was repealed by the Act of July 13, 1988, P.L. 530. '

35 P.S. § 7514(a).

19 United States Steel Corp. v. Department of Environmental Resources, 442 A.2d
7 (Pa. Cmwlth. 1982). '

W' Eg, Concerned Citizens of Chestnuthill Township v. Department of
Environmental Resources, 632 A.2d 1 (Pa. Cmwlth. 1993), petition for allowance of
appeal denied, 642 A.2d 488 (Pa. 1994). See also Arsenal Coal Company v. Department
of Environmental Resources, 477 A.2d 1333, 1339 (Pa. 1984)(“Pre-enforcement review,
however, is clearly not within the authority of the Environmental Hearing Board and any
suggestion to the contrary can only be founded upon a strained and unrealistic
construction of the language of the Code.”); United States Steel Corp. v. Department of
Environmental Resources, 442 A.2d 7 (Pa. Cmwlth. 1982)(affirming dismissal by the
Board of a challenge to an order of the EQB adopting amendments to regulations
establishing water quality standards).

12 See 25 Pa. Code §§ 23.1-23.9.
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The Appellant argues that the anti-degradation regulations change the holdings of
the courts concerning pre-enforcement review of stream redesignations.'®> We fail to see
how this is so. It is true, as the Appellant points out, that the regulations create a specific
framework under which the Department evaluates a stream and reports its findings and
recommendations to the EQB." However, the report by itself, is not an action of the
Department which is appealable to the Board. The Board’s conclusion in Trainer v.
DER " is instructive on this point. In that case the Board dismissed an appeal from
similar reports prepared by the Department for the EQB regarding petitions to declare
land unsuitable for mining:

While this process is not completely analogous to the evaluation of a
permit application by the Department, it is analogous to the extent that
there are many steps along the way where the Department makes
“decisions.” In concluding that such “decisions” were not reviewable, we
observed in Phoenix Resources, Inc. v. DER, 1991 EHB 1682, 1684, that:

This definition is necessarily expansive because of
the many types of action DER can take under the
numerous statutes it administers. Yet, it was never
intended that the Board would have jurisdiction to review
the many provisional, interlocutory “decisions” made by
DER during the processing of an application. It is not that
these “decisions” can have no effect on personal or
property rights, privileges, immunities, duties, liabilities
or obligations; it is that they are transitory in nature, often
undefined, frequently unwritten. Board review of these
matters would open the door to a proliferation of appeals
challenging every step of DER’s permit process before
final action has been taken. Such appeals would bring
inevitable delay to the system and involve the Board in
piecemeal adjudication of complex, integrated issues. We
have refused to enter that quagmire in the past, . . . and
see no sound reason for entering it now. '

355 Pa. Code § 93.42-93.92.
25 Pa. Code § 93.4d.
151994 EHB 749.
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Our exercise of jurisdiction to review the Department’s conclusions and

recommendations concerning this petition would needlessly draw us into

this controversy, com6p1icating and delaying the ultimate decision by the

EQB on the petition.'

We find this analysis to be dispositive as there is no reason to distinguish between a study
and recommendation concerning the redesignation of a stream and one relating to land
unsuitable for mining.

The regulatory history, if read carefully does not support a contrary view. Instead
it acknowledges what has long been the rule of law: stream redesignations are only
reviewable by the Board in the context of an enforcement or permitting action by the
Department. Specifically, the passage referenced by the Appellant from the Pennsylvania
Bulletin is as follows:

Finally, subsection [93.4c] (a)(1)(iv) provides that the Department will

make a final determination of the existing use of a surface water at the

time it takes an action on the request for a permit or other Department

approval; persons aggrieved by the final permit or approval action of the

Department can generally challenge the action, including the existing use

determination of the surface water, by filing an appeal with the

Environmental Hearing Board (EHB)."

This discussion explains the implementation of the anti-degradation requirements by the
Department acting in its enforcement capacity when it reviews permit applications and

requests for approvals. Although the Department considers data that it may have

submitted to the EQB in its permit review process, it applies the EQB’s designated use

16 1994 EHB at 752-53 (footnote omitted.) See also United Refining v. DEP, 2000
EHB 132.
1729 Pa. Bulletin 3720, 3724. "
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decisions as codified in the regula’[ions.18 It does not imply that fhe evaluation itself
creates an action justiciable by the Board or that the Board may review information
submitted to the EQB independent of the permit decision by the Department.

The Appellant ﬁnally contends that it is so significantly harmed by the action of
the EQB that the Board should hear its appeal, based on language in Rouse & Associates
v. Environmental Quality Board.” In Rouse the Commonwealth Court found that the
petitioner was adequately harmed by the redesignation of Valley Creek from “Cold Water
Fishes” to “Exceptional Value” to survive preliminary objections challenging fhe court’s
jurisdiction. Specifically, the change in designation made it impossible for Rouse, a land
developer, to get approval for a sewage package plant for a planned subdivision. Without
approval for the package plant he was unable to get other local approvals that were
necessary in order to move forward with the project. The significant difference between
that case and the present appeal is that it was filed in the Commonwealth Court’s original
jurisdiction and not its appellate jurisdiction. Therefore the analysis centered on the
propriety of the court’s jurisdiction and not the Board’s. Although the court
acknowledged that review by the Board would be available “when the DER performs a
specific action involving the -application andk enforcement of an allegedly invalid or

20

illegal regulation™" it went on to hold that in the pre-enforcement context, there was no

adequate administrative remedy available to the petitioner.!

18 See 25 Pa. Code §§ 93.9a-93.9z.
19642 A.2d 642 (Pa. Cmwlth. 1994).
20 642 A.2d at 647 (emphasis added).
21 Id ‘
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This case is governed by the Supreme Court’s decision in Neshaminy Water
Resources Authority v. Department of Environmental Reso}urces.22 In that case, a
municipal water authority challenged regulations governing the method of determining
acceptable phosphorus levels in water which had been promulgated but not implemented.
The Couﬁ held that the appellant was not harmed by the regulation because the regulation
itself did not adversely affect water quality. The appellant’s claim that it had no adequate
remedy against this regulatory change was rejected because any resulting pollution to the
waters could be remedied by challenging the regulat‘ion in a later permitting proceedings
or a nuisance suit.?> The Court also specifically held that the Environmental Hearing
Board had no “jurisdiction to conduct pre-enforcement review of regulations issued by
the Department.”**

Accordingly, this Board can offer no relief absent an action by the Department
applying or otherwise implementing a regulation in the context of a specific enforcement
or permitting decision.

Accordingly, we enter the followi'ng:25

22 513 A.2d 979 (Pa. 1986).

3 Id. at 982.

24 Id. at 980. |

25 The Department and the EQB also filed a motion to stay proceedings. Due to
our disposition of the motion to dismiss we need not rule on that motion.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

SMITHTOWN CREEK WATERSHED
ASSOCIATION

V. : EHB Docket No. 2002-100-MG

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 15th day of August, 2002, the motion to dismiss the appeal of
the Smithtown Creek Watershed Association by the Department of Environmental

Protection in the above-captioned matter is hereby GRANTED.

ENVIRONMENTAL HEARING BOARD

| Wk,

)
GEORGE J. MILI’ER

Administrative Law Judge
Chairman

Tl oo

THOMAS W. RENWAND
Administrative Law Judge
Member

WAl (P loman

MICHELLE A. COLEMAN
Administrative Law Judge
Member
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EHB Docket No. 2002-100-MG

: [/
2@ 7%
S,AJR.
Administrative Law Jud®?

Member

7

MIZHAEL L. KRANCER
Administrative Law Judge
Member

DATED: August 15, 2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Michelle M. Moses, Esquire
Southcentral Region

For Appellant:

Carole Hendrick, Esquire

Delaware Riverkeeper Network Law Clinic
P.O. Box 326

Washington Crossing, PA 18977-0326

Pro Se:

Mr. Robert B. Stanfield
29 Ledge Lane
Pipersville, PA 18947
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV

TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAR
WWW.EHB.VERILAW.COM

MILCO INDUSTRIES, INC., and
MUNICIPAL AUTHORITY of
the TOWN of BLOOMSBURG
' : EHB Docket No. 2001-179-L
V. e (consolidated with 2001-188-L
: and 2001-194-L)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: August 20, 2002
PROTEC'[‘ION :

OPINION AND ORDER ON
MOTIONS FOR SUMMARY JUDGMENT
‘By Bernard A. Labuskes, Jr., Administrat'ive Law Judge |
Synopsis:

Where a motion for summary judgment seeks to sustain an appeal from an enforcement
order because the Department ca.,nnot make out a prima facie case that it has the legal authority to
issue the orgler, the motion must be denied where, as here, the Department can show a prima facié
case that it had the requisite authority under any one provision of any one statute or regulation.

OPINION

The Department of Environmental Protection (the “Department™) issued orders to Milco
Industries, Inc. (“Milco”) and the Municipal Authority of the Town of Bloomsburg (the
“Municipal Authority”). The orders were issued because odors allegedly associated with Milc.o’s
wastewater discharge to the Municipal Authority’s sewer system were alleged to be escaping a

sewer line and causing citizen complaints.
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The sewer line has since been repaired, and the parties have agreed to a supersedeas of the
order. Nevertheless, Milco has filed a motion for summary judgment, which asks us to sustain its
appeal because the Department lacked the legal authority to issue the order. The Municipal
Authority has asked us in its motion for partial summary judgment to rule that the Department
lacked legal authority to issue the order under a few, but not all, of the statutory and regulatory
provisions cited in the order. The Department opposes both motions.

The essence of both Milco’s and the Authority’s attack is that the Department did not have
the legal authority to issue the orders. Therefore, we may put to the side for the time being any
consideration of the other prerequisites for an order, such as whether the order and the action it
demands are reasonable, appropriate, or necessary.

When the only question at hand is whether the Department had the authority to issue an
order, logic suggests that the order is sustainable so long as any one provision of any one statute
or regulation provides the necessary authority. Moreover, because Milco raises its challenge in a
summary judgment motion premised upon a failure of proof, the Department’s does not .need to
demonstrate that it will eventually win the argument. Sée Pa.R.C.P. 1035.3(a)(2) (éhowing of
prima facie case necessary to defeat summary judgment motion). The Department simply needs
to point to enough record evidence to show that it can make out a prima facie case that it had the
legal authority to issue the order under at least one provision of one statute or regulation. Under
the circumstances presented here, once the Department has made that relatively minimal showing,
it is clear that th¢ appeal must proceed to full Board consideration based upon post-hearing briefs
following a hearing on the merits.

The Municipal Authority in its motion for partial summary judgment invites us to issue a

ruling that the Department lacked the authority to issue the order under three of the several
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statutory and one of the regulatory provisions cited by the Department. Even if we were to give
the Authority the ruling that it seeks, there would be still be other legal bases for the order that the ‘
Authority does not question. The Authority does not explain why it would have us engage in an
academic exercise with no apparent practical consequence. Therefore, we will decline, at least for
now, the Authority’s invitation to express our opinion on the various legal provisions at issue.

The Department has the authority to issue an order to a person if it finds that that person’s
activity creates a danger of pollution of the waters of the Commonwealth. 35 P.S. § 691.402(a).
The Department has the authority to issue an order requiring a person to cease operations if a
condition existing in or on the operation is creating a danger of pollution of the waters of the
Commonwealth. 35P.S. § 691.610.

Neither party has referred us to any case law elaborating upon exactly what constitutes a
“danger” of water pollution. Milco argues convincingly that the term should not include every
conceivéble circumstance in which a creative mind can conjure up a set of circumstances that
could theoretically cause pollution. At the other extreme, a “danger” is obviously something less
than actual, proven pollution. The appropriate definition doubtless lies somewhere between these
two extremes, and Whether a “danger” exists sufficient to support an order will undoubtedly
require a case-by-case analysis. Beyond these truisms, a more refined analysis will need to await
an adjudication by the full Board following the hearing on the merits.

For current purposes, it is our judgment that the Department has pointed to enough
evidence in defense of Milco’s motion for summary judgment to show that it can make a prima
facie case that it had the authority under 35 P.S. §§ 601.402(a) and 601.610 to issue the order.
The Department has pointed to record evidence of the following: Milco’s effluent contains a

number of volatile and semivolatile organic chemicals. Milco discharges that effluent to the
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Bloomsburg Authority’s sewer lines. The groundwater in the area of the sewer line most directly
at issue is 10 to 13 feet below the surface of the ground. “The evidence suggesting that the line
was cracked and/or otherwise permeable at the time the ofder was issued includes a television
investigation, a smoke test, and at least some correlation between compounds sampled inside and
outside of the line.! The precise location of the observed cracks in the line vis-a-vis typical flow
levels is not critical at this juncture in assessing whether the Department has a prima facie case.

Milco contends that the alleged threat to the groundwater was not a driving impetus for the
issuance of the order; the Department issued the order because of odor complaints. The record
certainly support’s Milco’s contention, but the Department’s motivation is beside the point of
whether the Department can make a case under Sections 691.402(a) and 691.610. The
Department’s legal authority is not somehow circumscribed by the citizen complaints that quite
frequently impel the Department to take an enforcement action in the first place.

We would add that the Department also relied upon Section 1917-A of the Administrative
Code, 71 P.S. § 510—17, in combination with 25 Pa. Code § 243.13, as providing legal authority
for the order. Section 1917-A gives the Department the authority to abate nuisances, and Section
243.13 states that “[a] person maintaining a...dye works...may not allow any of the following:
[n]oxious gases, which are deleterious or detrimental to public health, to escape into the air.”

Milco neglected to include these provisions in its otherwise comprehensive attack on the
Department’s authority. Milco argues in its reply brief that the provisions are not an integrai part
of the order. It primarily argues that the factual averments in the order only relate to Milco’s
alleged violations under the Clean Streams Law and the Air Pollution Control Act. Those very

same averments, however, appear to us to relate to Sections 1917-A and 243.13 as well. Under

: The Department has also pointed to the fact that the Authority spent a considerable amount of money to repair the line. Such
evidence, however, may not be admissible under the subsequent repairs rule. Pa. R.Ev. 407.
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those provisions, we must decide in this appeal whether Milco has allowed (1) “noxious gases”
(2) “which are deleterious or detrimental to public health” (3) “to escape into fhe air.” Those
determinations are nearly identical to the determinations we may need to make under the other
statut?s at issue. Sections 1917-A and 243.13 cannot be discounted, and Milco’s failure to attack
them in its motion is another reason we are not in a position to grant its motion.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MILCO INDUSTRIES, INC., and

MUNICIPAL AUTHORITY of

the TOWN of BLOOMSBURG
EHB Docket No. 2001-179-L

V. : (consolidated with 2001-188-L

and 2001-194-L)

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL

PROTECTION

ORDER
AND NOW, this 20" day of August, 2002, Milco’s motion for summary judgment and

the Municipal Authority’s motion for partial summary judgment are DENIED.

ENVIRONMENTAL HEARING BOARD

BERNARD A. LABUSK\EngR.
Administrative Law Judge—
Member

DATED: August 20, 2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Nels J. Tabor, Esquire

Dawn M. Herb, Esquire
Northcentral Regional Counsel
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For Appellant, Milco Industries, Inc.
Louis A. Naugle, Esquire

Robert B. Hoffman, Esquire

REED SMITH LLP

435 Sixth Avenue

P.O. Box 2009

Pittsburgh, PA 15230-2009

For Appellant, Municipal Authority of the Town of Bloomsburg
Charles B. Zwally, Esquire

Randall G. Hurst, Esquire

METTE, EVANS & WOODSIDE

3501 North Front Street .

P.O. Box 5950

Harrisburg, PA 17110-0950
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV
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MARYANNE GOHEEN

V. : EHB Docket No. 2002-077-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: August 22,2002

PROTECTION and NEW MORGAN
LANDFILL COMPANY, INC.,, Permittee

OPINION AND ORDER ON
MOTION FOR PARTIAL SUMMARY JUDGMENT
By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

In an appeal from the renewal of a landfill’s permit, a third-party appellant may not
challenge the legality of a host municipality’s incorporation because the Pennsylvania Supreme
Court has already determined that the incorporation was legal. The appellant, however, is not
necessarily precluded solely as a result of the Supreme Court’s holding from arguing that the
fees being paid to the host municipality should not be considered as adequate mitigation for
harms being suffered by parties other than that municipality.

OPINION

The Department of Environmental Protection (the “Department”) issued a solid waste
permit to the New Morgan Landfill Company, Inc. (“New Morgan Landfill”) in 1992. The
permit authorizes the operation of a municipal waste landfill, which is located in New Morgan
Borough, Berks County. The Department extended New Morgan’s permit for five years by a

permit renewal issued on February 11, 2002.
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Maryanne Goheen (“Goheen”) filed this appeal from the permit renewal. Goheen’s
substantive challenges to the permit renewal are set forth in her notice of appeal as follows:

1. Applicant has failed to comply with the rules and regulations and terms
of its permit, as set forth in the action denying permit expansion by the
department, dated in or about February 2002.

2. Applicant does not serve any public benefit for the area and the
locality, and the permit renewal fails to take into account that the applicant is a
detriment to the area.

3. The applicant has not compensated for the detriment to the area by
paying [h]ost community fees as required by the statute; what are denominated
[hlost community fees are in reality a pay off to the real party in interest of New
Morgan Borough, Morgantown Properties, Inc. and or its owner, Raymond Carr.

4. Adverse effects on clean air, community peace and quiet, roadway
access and safety, community economic conditions, and natural resources, are
excessive and inequitable.

New Morgan Landfill has filed a motion for partial summary judgment. The Department
concurs with the arguments raised by New Morgan Landfill, but stops short of joining in the
motion. Goheen opposes the motion.'

New Morgan Landfill’s arguments relate to the third paragraph in Goheen’s notice of
appeal. New Morgan Landfill argues that the Pennsylvania Supreme Court upheld New Morgan
Borough’s incorporation in In re Incorporation of Borough of New Morgan, 590 A2d 274 (Pa.
1991). New Morgan Landfill also notes that, in the course of dismissing constitutional
challenges relating to the affairs of New Morgan Borough, the U.S. District Court found that
“[t]he propriety of the incorporation of New Morgan Borough is now well settled and beyond

dispute.” Tri-County Concerned Citizens Association v. Carr, 2001 U.S. Dist. LEXIS 14933*4

(E.D. Pa. September 18, 2001). Based upon these holdings, New Morgan Landfill asks us to

! Summary judgment may be entered where a party is entitled to judgment in its favor as a matter of law based upon the
undisputed record facts, or where a party who will bear the burden of proof has failed to produce evidence of essential facts
sufficient to make out a prima facie cause of action or defense. Pa.R.C.P. 1035.2

731



issue an order “dismissing the portion of Mary Ann Goheem’s Appeal that addresses issues
surrounding the formation of, and payment of host benefit fees to, New Morgan Borough.”

Goheen responds that her appeal does not raise the issue of whether the incorporation was
legal. Goheen does, however, characterize the incorporation as “malignant,” and suggests that
the Department should have considered the “circumstances of the incorporation.” Specifically,
Goheen argues the following:

The current case deals with whether, in light of the circumstances of the

incorporation and the impacts of the landfill on neighboring property owners, the

DEP should have declined the application for renewal of the landfill’s general

permit. This is more important when the host municipality receives municipality

fees in order to insure that the Borough incorporators obtain all of the benefits

from the [hlost community fees while the burden of the landfill is

disproportionately spread among its neighbors. Moreover, the DEP has a duty to

abate nuisances and here the neighbors were intentionally excluded from the

borough so they would have no recourse through the political system and denied

the statutory mechanism by which the legislature seeks to mitigate the burden a

landfill places upon the community it is located in. The appeal concerns the

DEP’s duty to regulate Landfills whether or not the host municipality was legally

incorporated. This appeal, therefore, has nothing to do with the incorporation

case.
(Answer § 21.) Given this language, we can understand New Morgan Landfill’s concern that
Goheen is attempting to challenge, at least indirectly, the legality of the Borough’s incorporation.

Be that as it may, the parties appear to agree, as they must, that the legality of the
Borough’s incorporation cannot be made an issue in this appeal. Furthermore, Goheen is advised
that the Board is likely to exclude any arguments or evidence delving into “the circumstances of
the [Borough’s] incorporation” as irrelevant. Because the debate over whether the Borough is a
sham has been decided by the Pennsylvania Supreme Court, there is no need to delve into such
facts as the identity and roles of the Borough’s principals or the Borough’s use of the host fees.

We will not admit evidence that someone other than the Borough is the “real party in interest.”

It should also be beyond dispute that the Borough is entitled to receive the fees.
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On the other hand, New‘Morgan Landfill’s request for relief in its motion for partial
summary judgment goes somewhat foo far. New Morgan Landfill stopped short of asking us to‘
render judgment on Paragraph 3 of Goheen's notice of appeal. Perhaps this acknowledges that
Paragraph 3 is capable of being interpreted as something other than an attack on the legality of
the Borough’s incorporation. At this stage, we must interpret the language in the light most
favorablé to the nonmoving party.

New Morgan Landfill has pointed out that it pays a higher host fee to New Morgan
Borough than it is legally required to pay. (Motion q 30.) It also argues in its reply brief that it
pays a fee to Berks County for each ton of waste disposed at the landfill. If it is appropriate for
the Department (and this Board) to consider these extra payments, it could be that it is equally
appropriate to consider the lack of any payments to neighboring municipalities. Just as the
operative statute does not reéuire extra payments to the host municipality, the statute does not
require that any payments be made tb neighboring municipalities. What the statute requires,
however, is a question apart from what the Department could or should have considered in the
exercise of its discretion considering all of the relevant facts. - Goheen’s argument, particularly
when read in the context of the entire notice of appeal, éeéms to be that the Department should
have given greater consideration to the harms and benefits suffered and enjoyed by neighboring
municipalities, their residents, and Goheen. In Goheen’s view, the permit renewal should have
been denied because, although the neighbors are suffering harms (Notice of Appeal  4), they are
not receiving any benefits (Notice of Appeal 9 2, 3). In her view, the payment of fees to New
Morgan Borough cannot be considered to be benefiting anybody other than New Morgan

Borough.
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We are obviously not in a position at this point to address this claim. Indeed, we are not
suggesting that the claim is an appropriate question to ask in this appeal from a permit renewal.
We simply conclude that the argument (assuming we are interpreting it correctly) is not
precluded by prior court holdings finding that the Borough’s incorporation was legal.

In sum, Goheen in this appeal may not challenge the legality of New Morgan Borough.
She may not argue that the Borough is a sham. In other words, she may not argue that persons
other than the Borough are the true recipients of the fe:es. It follows that she may not challenge .
the Borough’s right to receive host municipality benefit fees. She may not challenge New
Morgan Landfill’s obligation to pay those fees tc; New Morgan Borough. She is unlikely to be
permitted to challenge the Borough’s use of the host fees or assert that the fees cannot be
considered to be a benefit because of the manner in which they are used. Assuming that the
argument is properly raised with respect to the renewal of a permit, however, the Pennsylvania
Supreme Court’s ruling does not preclude her from arguing that the fees being paid to New
Morgan Borough should not be considered to be a benefit to anyone else, and that those fees
should not be considered as adequate mitigation for the harms being suffered by other parties.

| Because this last argument might be viewed as “surrounding the. . .payment of. . .fees to New
Morgan Borough,” we deny New Morgan Landfill’s motion for partial summary judgment.

Accordingly, we issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

MARYANNE GOHEEN
v. | :  EHB Docket No. 2002-077-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and NEW MORGAN
LANDFILL COMPANY, INC., Permittee
ORDER

AND NOW, this 22™ day of August, 2002, the Permittee’s motion for partial summary
judgment is DENIED, but the Appellant’s proof will be limited in accordance with the foregoing
opinion.

ENVIRONMENTAL HEARING BOARD

BERNARD A. LABUSKES,/JR.
Administrative Law Judge
Member

DATED: August 22,2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
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Southcentral Regional Counsel
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JAMES KLEISSLER AND RYAN D.
TALBOTT

V. : EHB Docket No. 2001-295-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: September 6, 2002
PROTECTION and PENNSYLVANIA :

GENERAL ENERGY CORPORATION,

Permittee

OPINION AND ORDER ON ,
MOTIONS FOR SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis: ”

The Board denies motions for summary judgment in a third-party appeal from the
issuance of storm water and oil and gas permits for a well field in the Allegheny Natibnal Forest
due to genuine issues of disputed fact regarding every issue. Disputed factual issues and
incomplete legal arguments prevent the issuance of summary judgment on such issues as whether
the oil wells should have been permitted due to their alleged impact on the forest, the habitats of
sensitive wildlife, and receiving streams. The record is also disputed and incompléte on such
quesﬁons as which wells should have been covered by which permits, whether the Department
should have considered thev cumulative impact of multiple permitted segments, and the
significance of alleged deficiencies in the processing of the permit applications.

OPINION

James Kleissler and Ryan Talbott (hereinafter for purposes of readability collectively
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referred to as “Kleissler”) filed this appeal from the Department of Environmental Protection’s
(the “Department’s”) issuance of three NPDES permits and ten oil well permits to Pennsylvania
General Energy Corporation (“PGE”) for drilling activity in Kingsley and Jenks Townships,
Forest County. KleisS]er_ has filed a comprehensive motion for summary judgment. PGE has
filed two motions for summary judgment. One motion seeks dismissal of every claim in
Kleissler’s notice of appeal. The second motion asks us to enter summary judgment in PGE’s
favor because Kleissler failed to file a ﬁmely response to PGE’s first motion. The Department
has remained silent. We deny the motions.
Procedural Issues

PGE’s first procedural argument is that Kleissler’s motion must be denied because he has
attached his exhibits to his memorandum of law in support of the motion rather than the motion
itself. "As a result, PGE contends that the exhibits may not be consildered, and there is, therefore,
no basis for granting Kleissler’s motion.

We will not deny Kleissler’s motion on this basis. First, it is not clear that Kleissler did
in fact fail to attach his exhibits to the motion. The cover sheet for the exhibits reads “Motion for

2

Summary Judgment Attachments.” The motion refers to the “Administrative Record,” which
-Kleissler ‘apparently intended as a description of the exhibits. Many of the exhibits that Kleissler
attempts to rely upon were admitted as part of 4the supersedeas proceeding that was previously
held in this matter. PGE concedes that those exhibits are properly part of the record for purposes
of considering the summary judgment motions.

If we assume for purposes of argument that Kleissler improperly “attached” his exhibits

to the memorandum, we would still not deny his motion on that basis. Kleissler’s

“memorandum” is in content, style, presentation, and everything but its caption what we would
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typically consider a motion. It contains numbered paragraphs that are predominantly factual
statements. Kleissler has, in effect and reality, attached his exhibits to his motion. We note in
passing, not by way of excuse but in an effort to keep this alleged procedural irregularity in
perspective, that the Board is in the process of changing its rules to allow for.the federal-style
motions that Kleissler’s filings arguably resemble. See 32 Pa. Bulletin 1980 (April 20, 2002)
(proposed rules). Finally, the Board’s preference is to decide motions based upon the merits
rather than procedural technicalities, so long as the substantial rights of the parties are
unaffected. 25 Pa. Code § 1021.4. We do not discern any prejudice to PGE as a result of the
mechanics of Kleissler’s presentation.

Before turning to PGE’s second procedural argument, we note that Kleissler’s defense to
PGE’s ﬁrst'argumentv included a request that we give him some leeway because (a) this case -
involves important issues, and (b) he is appearing pro se. Kleissler has repeated these arguments
at other times during the course of the proceedings. We reject both of these arguments and wish
to make it clear that we are not rejecting PGE’s first procedural argument on either of these
bases. Every case that comes before the Board involves important issues, at least to the parties in
that case. The Board has no intenﬁon of treating the instan.t appeal any differeﬁtly than any other
appeal based upon its purported “importance.” Secondly, Kleissler has not and will not receive
any special consideration because he has made the ill-advised decision to proceed pro se. See
Green v. Harmony House North 15 Street Housing Association, Inc. 684 A.2d 1112 (Pa.
Cmwlth. 1996). He proceeds without proper representation at his own risk. Van Tassel v. DEP,
EHB Docket No. 2001-110-R, slip op. at 3-4 (Opinion issued July 18, 2002) (discussing risks of
pro se appearance).

PGE’s second and closely related procedural argument is that many of the exhibits that
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Kleissler included in his materials are not properly part of the “record” that may be considered in
resolving motions for summary judgment. PGE, however, concedes that many of the exhibits
are part of the record. We will consider PGE’s generic criticism, but only as it relates to specific
exhibits.

Finally, PGE has argued that we should disregard Kleissler’s response to PGE’s motion.
PGE has asked us to strike Kleissler’s response as untimely, and to enter summary judgment in
PGE’s favor.

We granted PGE’s request to strike Kleissler’s inexcusably late response by Order dated
August 19, 2002. It does not follow, howevér, that PGE’s motion for summary judgment must
be granted as a result. Although we do not consider Kleissler’s response to PGE’s motion, we
will consider Kleissler’s own motion for summary judgment. Kleissler’s and PGE’s motions for
summary judgment argue the opposite sides of exactly the same quéstions. Although Pa.R.C.P.
1035.3(d) allows us to enter summary judgment against a party who does not respond, that rule is
discretionary. Stilp v. Hafer, 701 A.2d 1387, 1390 (Pa. Cmwlth. 1997), aff’d, 718 A.2d 290 (Pa.
1998). It is most appropriately used when it is apparent from the course of the docket that the
party who has failed to respond is no longer interested in litigating the case. Kochems v. DEP,
701 A.2d 281, 282-83 (Pa. Cmwlth. 1997). That is hardly the situation here. Finally, even if we
were to separate completely our analysis of PGE’s motion from our consideration of Kleissler’s
motion, for the reasons discussed below, PGE’s motion standing alone does not support
summary judgment in PGE’s favor. For these reasons, we deny PGE’s request that we enter
summary judgment in its favor on this basis.

As to the substantive contents of the motions, summary judgment may be entered when a

party is entitled to a ruling in its favor as a matter of law based upon the genuinely undisputed
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material facts or when the party who will bear the burden of proof has failed to produce enough
essential evidence to make out a prima facie case. Pa.R.C.P. 1035.1; Davailus v. DEP, 2001
EHB 607, 610. With that standard in mind, we turn to the parties’ arguments.

Impact on the Forest

Section 205(c) of the Pennsylvania Oil and Gas Act provides that “[t]he Department
shall, on making a determination on a well permit, consider the impact of the proposed well on
public resources....” 58 P.S. § 601.205(c). Those public resources are to include, but ﬁot be
limited to, “[p]ublicly owned parks, forests, gamelands and wildlife areas.” 58 P.S. §
601.205(c)(1).

One of the bases for Kleissler’s appeal is that the Department violated Section 205(c) by
failing to consider the impact that PGE’s wells would have on the Allegheny National Forest in
general, and certain features unique to the area at issue in particular. He argues that the impact
has, in fact, been severe, and that the impact was predictable and should not have been permitted.

PGE responds that Section 205(c) only requires the Department “to consider” the impact
of the wells. So long as the Department “considers” the impact, the permits may be issued

. regardless of the severity of the impact. PGE is correct to question the precise nature of the
Department’s obligation, but we seriously doubt that its proposed interpretation will prevail.
See, e.g., Sections 101-105 of NEPA, 42 U.S.C. §§ 4331-4335 (duty to “consider’ environmental
factors involves extensive analysis). The important task of defining the Departlﬁent’s duty under
Section 205(c) will require further analysis after development of a factual record.

PGE goes on to claim that the undisputed facts demonstrate that the Department did
consider the project’s impacts on public resources. In our view, the limited record, if anything,

actually suggests the opposite. All of the evidence cited by PGE supports a conclusion that the
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U.S. Forest Service gave the project a thorough review. The object of that review was to fulfill
the Service’s responsibility to ensure that the oil drilling would be consistent with the Service’s
Land and Resource Management Plan and related federal requirements. By negative implication,
PGE’s citations very nearly suggest that the Department did not fulfill its statutory obligation to
conduct an independent evaluation. The record, which includes affidavits from Departmental
personnel, leaves one with the distinct impression that the Department simply deferred to the
federal aﬁthorities on this issue.

The interests, perspectives, and duties of the federal authorities are separate and distinct
from the interests, perspectives, and duties of the Department. The Oil and Gas Act assigns
responsibility to the Department, not the Forest Service, to protect the interests of the citizens of
the Commonwealth in “publicly owned forests.” See Eagle Environmental v. DEP, 1998 EHB
896, 923, aff’d, No. 2704 éD 1998 (Pa. Cmwlth. 2000) (although Department may rely upon
expertise of other agencies, it may not blindly defef to those agencies and must reserve for itself
the final decision); T.R.4.S.H. Ltd. v. DER, 1989 EHB 487 (same).

If nothing else, Section 205(c) clearly evidences the Legislature’s intent that oil wells on
“publicly owned forests” are entitled to special consideration. PGE ’:us not cited any evidence,
let alone undisputed evidence, that the Department gave the subject wells that consideration. By
the same token, Kleissler has not conclusively demonstrated that the Department failed to
conduct a proper review. This question will require further factual development.

Aside from what the Department did or did not do, the fundamental underlying question
remains: Should these oil permits have been issued in light of thé impact that the project is
having on public resources? As previously noted, Kleissler cites to evidence that the project is

destroying the value of the forest to recreational users. PGE counters that the project is perfectly
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consistent with responsible multi-use management of public lands. The question is obviously the
subject of genuine dispute.

Finally, assuming arguendo that we find that the Department committed an error, we
would need to develop a factual record to assist us in fashioning an appropriate order. Should
the permits be revoked? Should they be suspended? Should the permits be left in place, but
remanded to the Department for further consideration pursuant to Section 205(c)? Should the
Board step into the shoes of the Department and simply decide the question? See, e.g., Eagle,
supra (Board substituted its discretion for that of the Department after Department placed too
much reliance on another agency). Under the circumstances of this appeal, it would be rash to
attempt to address any of these important questions in the context of the motions for summary
judgment. We hope that the Department will not maintain the silence that it has observed to date
given the programmatic significance of the issues presented.

Impact on Sensitive Species’ Habitats

Section 205(c) also requires the Department to consider the impact that a proposed well
will have on “[h]abitats of rare and endangered flora and fauna and other critical communities.”
58 P.S. § 601.205(c)(4). We do not know what “other critical communities” are. The parties
have also not provided us with definitions of “rare and endangered flora and fauna” or their
“habitats.”

Kleissler attacks the Department’s evaluation of protected-species habitats along the
same lines as he challenges the Department’s analysis of the project’s impact on the forest itself.
Aside from undue deference to the federal authorities, he criticizes the Department’s allegedly
exclusive reliance on a database known as the Pennsylvania Natural Diversity Inventory

(“PNDI”). He alleges that the PNDI is inadequate and incomplete. He claims that the presence
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of “some rare species” is indisputable. He refers to .a number of inadmissible hearsay exhibits
that are not part of the record.

PGE’s position is that the Department conducted an adequate review and that the review
correctly found that there would be no adverse impact. PGE primarily argues that there are no
applicable habitats present, so it does not reach the question of whether--assuming habitats are
present--PGE’s activities are having an intolerably adverse impact upon those habitats. It points
out that Kleissler cannot prevail on this issue without expert testimony that he admittedly does
not have.

While the record is somewhat more complete on this question than it is on the forest
issue, %t is still not developéd to a point that enables us to grant summary judgment to either
party. As a start, the precise nature of the Department’s obligation under Section 205(c)(4) must
be defined. We do not know, for example, what standard the Department employed. We do not
know what standard should be applied. lt may be that the Department never addressed the issue
because it concluded that the project would not affect any sensitive habitats, or if it would, that
there would be no adverse impact on those habitats.

The record seems to show that the Department limited its review to checking the PNDI.
(See, e.g., PGE Ex. 6, § 7-8.) Kleissler cites this as a fatal flaw. The precise extent of the
Department’s review, however, is not clear as a matter of undisputed fact. Among other things,
it is not clear whether the Department conducted any site-specific analysis. It is not clear
whether the PNDI covers all of the habitafs that should be considered under Section 205(c)(4).

Once we determine what the Department actually did, we will need to decide whether it
satisfied its yet-to-be deﬁned duty under Section 205(c)(4). We acknowledge PGE’s point that

Kleissler has no expert opinion attacking the use of the PNDI. On the other hand, that data base
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on its face states as follows:
An absence of recorded information does not necessarily imply actual
conditions on-site. A field site survey may reveal previously unreported
populations.
(Kleissler Ex. 9.) There was also some debate at the supersedeas hearing whether the
Department itself has confidence in the PNDI. We also note that, perhaps unlike similar federal
laws, the Pennsylvania statute focuses on the impact upon the sensitive species’ habitats, as
opposed to the sensitive species themselves.

As with the forest-impact issue, when we get past what the Department did or did not do,
we are still left with the fundamental underlying question: Should the permits stand in light of
the impact (if any) of the project on habitats of concern? Again, this question is subject to
genuine dispute at this point. Among other things, PGE refers us to a Forest Service document
that reads as follows:

While the bald eagle does roost and nest in the area, the District
Biologist’s biological evaluation determined that PGE’s activities may
affect but would not likely adversely affect beyond the effects stated in the
United States Fish and Wildlife Service’s (USFWS) June 1999 Biologicat
Opinion on the impacts of forest management and other activities.
Similarly, with regard to the Indiana bat, the District Biologist determined
through his biological evaluation that while there may be 50 acres of direct
impact, this was within the threshold established in the USFWS Biological
Opinion for oil and gas developments. The well development project does
not adversely impact threatened, endangered or rare flora and fauna within
the ANF.
(PGE Brief, p. 27.) This report acknowledges that PGE’s activities are in fact occurring within
the habitat of protected species. Further, it suggests that the activities may have an effect, or a
“direct impact,” albeit not enough of an effect or impact to exceed the levels tolerated by the

federal government. It remains to be seen whether the apparent adverse impact (if there really is

one) that the federal government is willing to live with is sufficient to pass muster under Section
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205(c)(4) of the Oil and Gas Act.

Finally, as with the forest-impact question, if we ultimately determine that the
Department erred, the equally important task of defining what action we should include in our
order will remain. We require the development of a factual record and presentation of legal
argument on that question as well.

Impact on Water Quality

Kleissler claims that the Department did not ensure that PGE’s activities will protect the
water quality of the receiving stréams. He argues that subsequent events have shown that the
project cannot be implemented without degrading the streams. PGE counters that these
arguments requiré expert testimony and Kleissler by his own admission has no experts. PGE
refers to its own expert report, which concludes that the oil drilling has not adversely impacted
the benthic community in the streams. (The' report concedes, however, that there are “minor
differences” in the benthic community metrics between the upstream and downstream sampling
stations, but surmises that those differences are “likely” attributable to differences in physical
habitat rather than water quality impairment.)

Kleissler relies in part on anecdotal reports of water quality impacts. ‘It is unlikely, but
not out of the question, that such reports would satisfy Kleissler’s burden of proving an adverse
impact, particularly in the face of contrary expert testimony. See, e.g., Ainjar Trust v. DEP, 2001
EHB 927, 976-77, aff’d, 2583 C.D. 2001 (Pa. Cmwlth. July 10, 2002) (weighing anecdotal
reports Qf sewer overflows against other, more credible, relevant testimony).

Kleissler also relies, however, on an expert report prepared by a Departmental employee.
It is not clear as a matter of evidence that Kleissler will be permitted to call or rely upon the

testimony of another party’s expert over the objection of that party. Columbia Gas Transmission
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Corp. v. Piper, 615 A.2d 979, 982 (Pa. Cmwlth. ‘1592) (expert opinioﬁ generally cannot be
compelled); Spino v. Tilley Ladder Co., 671 A.2d 726 (Pa. Super. 1996) (same). Of course,
Department employees can be called as fact witnesses, or to explain the basis for their actions
and decisions. At this point in the proceedings, we must accépt the possibility that the employee
might be permitted to testify. The employee’s report concludes that sedimentation related to
PGE’s activities——particularly the dirt roads that are built to provide access to the wells--may
indeed be having an adverse impact on the benthic communities in one or more of the receiving
streams. This report falls well short of justifying the grant of summary judgment in favor of
Kleissler, but it shows that these questions are not ripe for resolution on summary judgment.

Aside from what appear to be contradictory reports, other aspects of the water-quality
issue remain the subject of genuine factual dispute. Even if the project is having an adverse
impact on water quality, the scope, severity, aﬁd legality of the as yet undefined impact will need
to be assessed. The impact (if any) may or may not be related to compliance, as opposed to
permitting problems. And as with all of the cher claims in this case, a finding of an error raises
the equally difficult question of the appropriate scope of our order. Obviously, the claim of
water impairment is not ripe for resolution at this juncture.
Common Plan of Development, Unpermitted Wells, and Cumulative Impacts

A major component of Kleissler’s case is that the Department never considered the
cumulative impact that PGE’s activities were having and would continue to have on water
quality. PGE has not referred us to a/my evidence that the Department did consider the
cumulative impact of all or parts of the well field. PGE, instead, primarily argues that such an

analysis is not legally required. It also argues that Kleissler has not, in fact, demonstrated an

adverse cumulative impact.
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It is difficult to imagine how PGE’s argument will prevail after reading Judge Miller’s

opinion in Valley Creek Coalition v. DEP, 1999 EHB 935, which stated:

Similarly, where the Department has issued a series of similar permits

which will allow similar discharges into the same watershed, it is logical

to take those other permits into consideration in order to assure that water

quality will not suffer. While one or two permits may not degrade the

water quality of receiving streams, the addition of the discharges related to

a third permit might. Cf. 25 Pa. Code § 92-81(a)(7)(a general permit may

only be issued for a group of discharges which “individually and

cumulatively do not have the potential to cause significant adverse

environmental impact.” (emphasis added)).
1999 EHB at 951. See also Davailus v. DEP, 1991 EHB 1191, 1196 (in evaluating the
environmental impact of a project, the cumulative impact of piecemeal habitat losses must be
considered). We would also note that both the Department and PGE’s experts appear to analyze
the impacts of oil well development as it extends beyond the areas covered by the permits under
appeal.

Kleissler is also not entitled to summary judgment on this point. It is not perfectly clear
that the Department ignored cumulative effects. It also may be that it makes no difference
whether this particular project is considered in whole or in part. Exactly what areas should have
been considered and/or permitted is a matter that is open to legitimate dispute (e.g. Well #1406).
If the Department erred, it is far from clear that the error in the scope of its analysis and/or its
permit coverage was anything more than harmless error. There is no record indication that
suspending or revoking the permits would be appropriate, even if further analysis and/or permit
amendments are required.

PGE correctly points out that only three storm water and ten oil and gas permits are

directly at issue in this appeal. The Board’s order in this appeal may only relate to those permits.

Kleissler cannot collaterally attack any previously issued permits. Kleissler is also precluded
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from challenging before this Board the Department’s decision not to require permits for wells
that are remote in distance or time. That is not to say, however, that Kleissler is precluded from
arguing that additional wells should have been included in the permits in question. The doctrine
of administrative finality also does not prevent Kleissler from arguing that the Department erred
by failing to consider other nearby wells (and support activities) when it issued the permits that
are under appeal. Of course, whether Kleissler’s arguments on these points will prevail remains
to be seen.
* The Permit Applications
Kleissler’s criticisms regarding PGE’s permit applications and the Department’s review
process are grounded in his concern that the public was deprived of a meaningful opportunity to
provide input. He contends that the public was deprived of its rightful opportunity because the
Department published notice of the permit applications while the applications were still
.inco'mplete. He contends that the applications did not identify related environmental permits,
and that the applications were imprecise, inaccurate, and did not contain runoff calculations. He
contends that PGE changed the applications in material ways after the close of public comments
and without follow-up notice to the public. He states that, even after all the changes were made,
the applications were never complete and never accurately reflected the scope of the project.
Kleissler does not articulate a charge that these alleged deficiencies in and of themselves
prevented the Department from making an informed decision in the final analysis. Nor does he
articulate an argument that, had the Department been in possession of the necessary information
and/or input from the public, it would have or should have on that basis alone made a different
decision. He does not explain why the deficiencies should conduce this Board to suspend or

revoke the permits. Rather, he simply argues that rules and regulations are there for a reason,
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and every applicant must follow them to the letter, or else the public will be deprived of its
opportunity to provide input.

Myriad facts material to Kleissler’s claim are genuinely disputed, thereby precluding
entry of summary judgment. The scope and timing of the various iterations of the evolving
permit applications are not clear. Kleissler’s spin is that the final applications bear little or no
resemblance to the applications that were provided to the public. PGE characterizes the permit
amendments and modifications as insubstantial. Exactly when these changes occurred in relation
to public notice is also disputed. While multiple public notices and comment periods for a given
application are far from the norm, the Board must be wary of any attempt to shield the public
from what the regulations intend to be an open review process.

The significance of the alleged deficiencies, if they existed, is unclear. Kleissler is
particularly offended by a pipeline across Salmon Creek that was not adequately identified, and
which he alleges has caused environmental damage. In addition, Kleissler asserts that runoff
calculations were not performed, but PGE disputes that contention. On this point, it may be that
the real dispute is over whether the Department’s methodology for calculating runoff was
' sufficiently site-specific and otherwise regulatorily and scientifically adequate. It appears that
the Department relied in la;rge part on standardized tables, which may or may not have been
appropriate under the circumstances and for a project of this nature.

This is only a sample of the many factual disputes that need to be resolved on the
question of the permit applications. Once we resolve those questions, assuming we find that any
deficiencies occurred, we will still be left to decide what relief is appropriate.

Given Kleissler’s approach, it would seem that the appropriate remedy, in the event he

prevails in proving the claim, would be to leave the permits in place, but require the Department
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to readvertise the permits, accept new comments, and consider those comments in deciding
whether i wishes to suspend or revoke the permits or require PGE to provide additional
information. See Fontaine v. DEP, 1996 EHB 1333, 1356. Other than vindicating the principle
of public involvement, we question whether such relief would have any practical value at this
~ stage, but we look forward to receiving evidence and argument on the question.

Finally, we remind the parties that it makes no sense to dwell inordinately on the permit
application review process if any alleged defects are immaterial in the final analysis. As we
stated in O Reilly v. DEP, 2001 EHB 19:

The goal of Board proceedings is not to go back through the entire course
of permit application procedures to pick out errors that may have been
made along the way. Indeed, the very purpose of a deliberative,
interactive permit review process is to correct errors and ensure that, in the
end, everything has been done correctly. The Board’s objective is to
determine whether any action needs to be taken regarding the final permit.
There will be errors in virtually any permit application review of even
modest complexity. If the errors have been corrected, there is no need to
dwell upon them. Errors may have been rendered immaterial or moot by
subsequent events or even the passage of time. A party who would
challenge a permit must show us that errors committed during the
application process have some continuing relevance.

2001 EHB at 51. Similarly, in Stevens v. DEP, EHB Docket No. 2000-030-L (Adjudication

issued March 7, 2002), we stated:

The difficulty with all of the Stevenses’ arguments along these lines is that -
the Stevenses do not explain how or why the arguments should make a
difference in this case. They do not explain why — even if they are correct
on all of the points — they are entitled to any relief in their favor. It is not
independently apparent to us that resolution of any of these issues in the
Stevenses’ favor would justify any action on our part regarding the use of
[the site]. Even if we assume for purposes of discussion that the
Department erred in any of these respects, the errors are meaningless,
immaterial, and harmless in the context of this appeal.

2000 EHB at 11. See also Kwalwasser v. DEP, 1986 EHB 24, 55 (even where there is error,

Board will not interfere with permit where Department’s errors were “purely procedural, easily
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correctable and environmentally inconsequential.”) Accord, Ainjar Trust v. DEP, Docket No.
2583 C.D. 2001, slip op. at 11 (Pa. Cmwlth. July 10, 2002) (criticism based upon lack of public
notice rejected where party failed to describe how he was actually prejudiced in properly
commentihg); Hopewell Township v. DEP, 1996 EHB 956, 975 (no harm shown from lack of
proper notice).

Kleissler accuses PGE of having disdain for the law when PGE argues that application
processing errors must be material. We believe that Kleissler misunderstands PGE’s point.
Whether errors occurred is only half the question. If an error occurred, the effect and
consequences of the error must be weighed when the Board fashions its order. An
inconsequential error or an error that this Board can do little to correct given the realities of a
situation is not likely to result in a permit suspension or revocation, and even a remand may be a
waste of time and effort. A party that advances these points does not exhibit disdain for the law.
Compliance History

Kleissler asserts that PGE’s compliance history demonstrates that it is unwilling or
unable to comply with the law. Therefore, he asserts that the permits should not have been
issued. The claim appears to be limited to the NPDES permits.

The extent of PGE’s history of compliance with the law is the subject of genuine factual
dispute. The thoroughness of the Department’s analysis is an open question. Kleissler has
pointed to a long list of alleged violations, but whether it is appropriate to consider those alleged
violations, if they occurred and are otherwise relevant, is debatable.

As we did at the supersedeas hearing, we caution Kleissler that this Board is pnlikely to
suspend or revoke permits absent some clear manifestation of a compliance history of serious

concern. O’Reilly, 2001 EHB at 45. If Kleissler merely proves that the Department did not
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conduct a thorough review, but fails to prove that an effective review would have been likely to
uncover significant concerns, the most that he would be likely to receive would be an order
instructing the Department to conduct a new review, but leaving the permits in place pending the
results of the Department’s reinvestigation.

Finally, in this and other contexts, PGE reminds us repeatedly that it holds property rights
that give it the lawful right to drill for oil in the National Forest. It notes that the federal forest
managers have accepted and acknowledged that property right. Kleissler, however, has never
questioned that fact. There is no indication thét the Department ever raised a concern regarding
PGE’s property rights. The case at hand addresses the entirely different question of whether
PGE should have received the permits required by environmental laws. At the risk of stating the
obvious, a party’s property right to extract a natural resource, or use his property in other ways
that are potentially harmful to others or the environment, is subject to compliance with
applicable statutes and regulations. See Machipongo Land and Coal Co. v. Com., DEP, No. 112
MAP 2000, slip op. at 1 (Pa. May 30, 2002). Thus, for example, if Kleissler were able to prove
that PGE is unable or unwilling to comply with the law and “cannot be trusted with a permit,”

Belitskus v. DEP, 1998 EHB 846, 867, its permits would need to be revqked regardless of
whether PGE has the necessary property rights.
Article I, Section 27

The Board’s resolution of Kleissler’s constitutional challenge is likely to depend in large
part, if not exclusively, upon its resolution of his statutory and regulatory claims. For example, it
may be that Section 205 of the Oil and Gas Act, 58 P.S. § 601.205, as discussed above, achieves
the consideration mandated by Article I, Section 27, and no independent constitutional analysis

is required. See National Solid Waste Management Association v. Casey, 600 A.2d 260, 265 (Pa.
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Cmwlth. 1991) (Solid Waste Management Act implements Article I, Section 27). In that none of
the other claims presented in the parties’ motions are ripe, summary judgment on the
constitutional question is also not ready for resolution.

In conclusion, after having examined each and every argument set forth in the parties’
filings, we are ébnvinced that the standard for granting summary judgment has not been met.
Accordingly, we look forward to the parties’ presentation of evidence at the forthcoming hearing

on the merits, and issue the order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JAMES KLEISSLER AND RYAN D.
TALBOTT

V. : EHB Docket No. 2001-295-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PENNSYLVANIA

GENERAL ENERGY CORPORATION,
Permittee

ORDER
AND NOW, this 6™ day of September, 2002, it is hereby ordered that the motions for

summary judgment are DENIED.

ENVIRONMENTAL HEARING BOARD

BE ARD A.LABUS
Admmlstratlve Law Ju

Member

DATED: September 6, 2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Stephanie K. Gallogly, Esquire
Tricia L. Gizienski, Esquire
Northwest Regional Counsel
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COLT RESOURCES, INC.
V. : EHB Docket No. 2002-090-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: September 12, 2002

OPINION AND ORDER ON
MOTION FOR PARTIAL SUMMARY JUDGMENT

By Thomas W. Renwand, Administrative Law Judge
Synopsis:

Pursuant to Section 18.4 of the Surface Mining Act and the Commonwealth Court’s
holding in Kent Coal Mining Co. v. Department of Environmental Resources, a party who appeals
a civil penalty assessment issued under Section 18.4 may challenge both the amount of the
penalty as well as the fact of the underlying violation, even where that party has not appealed the
compliance order giving rise to the civilv penalty.

OPINION

Colt Resources, Inc. (Colt Resources) is the permittee of a surface mine Iocatea in Perry

Township, Jefferson County, known as the Valier Mine. On December 14, 2001, the Department
“of Environmental Protection (Department) issued a compliance order to Colt Resources for mine
drainage discharges at the Valier Mine. Colt Resources did not appeal the compliance order.

Subsequently, on March 19, 2002, the Department imposed a civil penalty of $500 for alleged
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violations of the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§
691.1 — 691.1001; the Surface Mining Conservation and Reclamation Act (Surface Mining Act),
Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. § 1396.1 —~ 1396.31; and the regulations
thereunder. Colt Resources appealed the civil penalty assessment, and, in doing so, challenged
the violations cited in the earlier compliance order.

On July 1, 2002, the Department filed a motion for partial summary judgment, in which
the Department asserted that Colt Resources may not challenge the facts or legality of the
violations cited in the compliance order since the order was not appealed. In other words, the
Department contends that Colt Resources may not dispute the mine drainage discharges cited in
the compliance order. Colt Resources filed a response in opposition to the motion, and the Board
issued an opinion and order on July 31, 2002 denying the motion based on the Commonwealth
Court’s holding in Kent Coal Mining Co. v. Department of Environmental Resources, 550 A.2d
279 (Pa. Cmwlth. 1988). On August 20, 2002, the Board issued an order vacating the July 31,
2002 opinion and order and granting the Department an opportunity to file a reply to Colt
Resources’ response to its motion. The Department did so on September 3, 2002.

Section 18.4 of the Surface Mining Act, dealing with civil penalties, states in relevant
part as follows:

The person or municipality charged with the penalty shall then
have thirty (30) days to pay the proposed penalty in full or, if the
person or municipality wishes to contest either the amount of the
penalty or the fact of the violation, forward the proposed amount to
the secretary for placement in an escrow account with the State
Treasurer or any Pennsylvania bank, or post an appeal bond in the
amount of the proposed penalty....

52 P.S. § 1396.18d (emphasis added).

In Kent Coal Mining Co. v. Department of Environmental Resources, 550 A.2d 279 (Pa.
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Cmwlth. 1988), the Commonwealth Court held that, based on the aforesaid language in the
Surface Mining Act, a party could challenge the fact of the violation as well as the amount of the
fine in an appeal of a civil penalty assessment, even though the party did not appeal the earlier
compliance order arising from the same violation. The Court recognized that a civil penalty
assessment may not be made until months after a compliance order has been issued and would
thereby force a person charged with a violation to take a cautionary appeal of any compliance
order in the event that a large civil penalty were to ensue. The Court noted as follows:

The statute recognizes that, where DER issues a compliance order

charging a particular violation and then later assesses a civil

penalty based on the same alleged violation, the two actions

together constitute a single “order” in terms of their effect on the

alleged violator. Therefore, the statute permits the alleged violator

to challenge “the fact of the violation” when he or she challenges

“the amount of the penalty” — that is, when the full order has been
issued.

Id. at 281.

As Judge Krancer explained in Carl L. Kresge & Sons, Inc. v. DEP, 2000 EHB 30, the
effect of the language of Section 18.4 of the Surface Miniﬁg Act is to statutorily alter the
doctrine of administrative finality.! See Black Rock Exploration Co. v. DER, 1995 EHB 551,
561 (Although the appellant-surface mining company did not challenge the Department’s
issuance of a compliance order, it was not precluded from challenging a subsequent civil penalty
assessment based on the earlier order, pursuant to Kent Coal.) See also, F.R. & S., Inc. v. DEP,
1998 EHB 336; Berwick Township. v. DEP, 1998 EHB 487; and Booher v. DER, 1990 EHB 285
(applying the Kent Coal doctrine under other statutes containing similar language).

The Department’s motion and supporting memorandum are silent as to the Kent Coal

decision. The Department addressed Kent Coal only after the Board’s earlier opinion and order
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relied on it in denying the Department’s motion.

The Department now takes the position that Kent Coal was wrongly decided. Even if we
were to agree with the Department’s argument, the Board does not have the authority to reverse
an appellate court decision. Moreover, we disagree with the Department’s assessment of Kent
Coal as it relates to the issuance of compliance orders in the area of surface mining. The
Commonwealth Court’s analysis was based on the premise that recipients of surface mining
related compliance orders were without notice of the full impact of their violation until such time
as a civil penalty was issued. According to the Department’s reply, this premise is factually and
legally wrong because the regulations put recipients of compliance orders on full notice of their
exposure to civil penalty liability. While the regulations certainly make an alleged violator
aware that he may be subject to a civil penalty, they do not specify the extent of liability other
than to set forth a maximum penalty amount. The Department admits in its reply brief that the
exact amount of the civil penalty is outstanding at the time the compliance order is issued. This
is exactly the situation the Commonwealth Court recognized when it decided Kent Coal. As the
court stated:

If a penalty were small, a company or other alleged violator might
reasonably decide to pay it, rather than go to the time and expense
of pursuing a challenge to the charge of the violation, even if the
company believed that it had not committed a violation. Of
course, if the penalty were large, the company would have every
motive to contest the fact of the violation if it believed that it had
an adequate defense. However, because DER does not assess a
civil penalty when it issues the compliance order, the alleged
violator does not have this possibly crucial information when
deciding whether to appeal. Kent Coal correctly perceives that the
only prudent response for a person charged with a violation, under

EHB’s interpretation of the statute, would be to file a cautionary
appeal to any compliance order that DER issues.

! For a thorough discussion of the Kent Coal analysis see Kresge, supra at 53 — 65.
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Rather than creating an absurd situation, section 18.4 [of the
Surface Mining Act] and 25 Pa. Code § 86.202,2 which
implements the statute, appear to be designed to avoid the problem
just described. The statute recognizes that, where DER issues a
compliance order charging a particular violation and then later
assesses a civil penalty based on the same alleged violation, the
two actions together constitute a single “order” in terms of their
effect on the alleged violator. Therefore, the statute permits the
alleged violator to challenge “the fact of the violation” when he or
she challenges “the amount of the penalty” — that is, when the full
order has been issued. . . .

If DER wished to avoid the effective lengthening of the appeal

period accomplished by section 18.4, the department could assess a

civil penalty at the same time that it issued a compliance order.

Otherwise, EHB is bound by the express language of the statute to

permit an alleged violator to challenge the fact of the violation at

the time when the full impact of the charge of violation first

became known — when the civil penalty is assessed.
Kent Coal, 550 A.2d at 281-82 (emphasis in original).

The Department also advances the rather dubious argument that Kent Coal is no longer

‘good law since the Department’s regulations have been revised at 25 Pa. Code § 86.202(a) and
(d) so that this section no longer parallels the language of Section 18.4 of the Surface Mining
Act, on which Kent Coal was based. According to the Department, the regulations were revised
as a direct result of the Commonwealth Court’s holding in Kent Coal. - However, while the
regulations may have been revised, the language of the controlling statute has not been amended.
The language of the statute is still the same as that relied upon by the Commonwealth Court in

Kent Coal. To the extent that 25 Pa. Code § 86.202(a) and (d) are inconsistent with Section 18.4

of the Surface Mining Act, the statute must prevail.> Pysh v. Security Pacific Housing Service,

225 Pa. Code § 86.202 has since been revised.

3 In Pennsylvania Coal Assn. v. Babbitt, 63 F.3d 231 (3d Cir. 1995), the Court of Appeals for the
Third Circuit was faced with the issue of whether the amendments to 25 Pa. Code § 86.202 were
inconsistent with state law. The court declined to answer that question and, instead, considered
only the question of whether the Secretary of the Interior had the duty or authority to ensure that
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610 A.2d 973 (Pa. Super. 1992), appeal denied, 620 A.2d 491 (Pa. 1993) (Regulations are to be
disregarded only where they are clearly inconsistent with the statute being construed.)

The Department also focuses on the fact that in its response Colt Resources stated that it
did not dispute the factual and legal averments made in the Department’s motion but, rather,
relied on the Board’s equitable powers. Based on this, the Department asserts that the Board
must grant the motion for partial summary judgment. However, simply because Colt Resources
may have admitted certain averments made in the Department’s motion, that does not mean that
summary judgment is warranted. In order to be granted summary judgment, the Department
must be entitled to it as a matter of law based upon the undisputed facts. Pa.R.C.P. 1035.2;
Kleissler v. DEP, EHB Docket No. 2001-295-L (Opinion and Order on Motions for Summary
Judgment issued September 6, 2002), p. 4-5. This Board is not merely a referee, keeping track of
which side has scored th'e most points. It is our duty to decide each case in accordance with the
law. Where the moving party does not cite an appellate decision interpreting the controlling
statute in this area, we cannot simply ignore the law and put on legal blinders in reaqhing our
decision. This is true regardless of the fact that the opposing party also did not advise us of this
controlling precedent.

Therefore, based on the Kent Coal holding interpreting the language of the controlling
statute, we find that Colt Resources may challenge both the amount of the civil penalty as well as
the underlying violations set forth in the earlier compliance order. Accordingly, we enter the

following order:

all elements of a state’s surface mining program are consistent with state law. The court held
that the Secretary did not have such an obligation.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COLT RESOURCES, INC.

V. : EHB Docket No. 2002-090-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 12th day of September, 2002, the Department of Environmental

Protection’s Motion for Partial Summary Judgment is denied.

ENVIRONMENTAL HEARING BOARD

Tl oot

THOMAS W. RENWAND
Administration Law Judge
Member

DATE: September 12, 2002

c: DEP Bureau of Litigation:
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Michael J. Heilman, Esq.

Gail Guenther, Esq.

Southwest Region

For Appellant:

Neil H. Miller, Esq.

8235 Forsyth Blvd., Suite 400
St. Louis, MO 63105-1623
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PERKASIE BOROUGH AUTHORITY
v. : : EHB Docket No. 2001-267-K

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: September 17,2002
PROTECTION AND HILLTOWN TOWNSHIP :

WATER AND SEWER AUTHORITY, :

PERMITTEE

OPINION AND ORDER ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT

By Michael L. Krancer, Administrative Law Judge
Synepsis:

The Board grants a joint motion for partial summary judgment filed by Hilltown
'Township Water and Sewer Authority and the Department of Environmental Protection. The
Appellant, Perkasie Borough Authority, is precluded by the doctrine of administrative finality
from asserting in an appeal of a facility’s Part II/Water Quality Management Permit, that the
facility is not needed and that, instead, sewage should be directed to the existing treatment plant
where the prior unappealed Act 537 Sewage Facilities Plan provided for construction of the new
plant and the prior Part I/NPDES permit had been granted and was not appealed. The
Appellant’s cross-motion for summary judgment asserting that the contemplated plant would not
be able to meet its permitted effluent limitations is denied as there are disputed issues of fact,

including expert opinion, and the Board will not grant summary judgment on the papers.
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Introduction

This appeal involves Perkasie Borough Authority’s (PBA) attempt to stop construction of
the 150,000 gallon per day (GPD) Highland Park Wastewater Treatment Facility (Highland Park
Wastewater Treatment Facility or HPWTF). The appeal is from‘ the Department of
Environmental Protection’s (the Department’s) issuance of a Part II Water Quality Management
Permit (Part II Permit) to the prospective facility’s owner, the Hilltown Township Water and
Sev&er Authority (HTWSA). At issue in this case is whether the Department properly issued the
Part IT Permit which covers the construétion and operation of the HPWTF.

This is the second round. of motion practice in this case. We previously denied
HTWSA’s and DEP’s Motion to Dimiss PBA’s appeal. Perkasie Borough Authority v. DEP,
EHB Docket No. 2001-267-K (Opinion and Order February 6, 2002). Before us now are
HTWSA and the Department’s Joint Motion for Partial Summary Judgment, or in the alternative,
a Joint Motion to Limit Issues, and PBA’s Cross-motion fof Summary Judgment. This round of
motion practice commenced on June 3, 2002 when HTWSA and the Department filed joint
motions with a supporting memorandum of law.! PBA filed a response to the Motioﬁ for Partial
Summary Judgment and a Cross-Motion for Summary Judgment with a supporting memorandum
of law. HTWSA and the Department filed replies to their joint motion and responses to PBA’s
cross-motion with supporting memoranda. The pleadings on these motions were closed on

August 20, 2002 with PBA’s reply to HTWSA and the Department’s responses.2

! In the meantime, between the issuance of the undersigned’s Opinion and Order on the
Motion to Dismiss and the start of this second round of motion practice, there were several
discovery disputes resulting in motion practice. HTWSA filed objections to various third-party
subpoenas which had been served by PBA. Also, Appellant filed a motion to compel answers to
its discovery. The discovery disputes were resolved with intervention by the Board.

2 During the pendency of the second round of motion practice PBA filed an injunction
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Factual and Procedural Background.

The Factual and Procedural background of this case was described in our previous
opinion and order on HTWSA’s Motion to Dismiss. Perkasie Borough Authority v. DEP, EHB
Docket No. 2001-267-K (Opinion and Order issued February 6, 2002)‘. There is not much
difference with respect to the general factual background of this case for purposes of analyzing
this second round of motion practice from that which we described in our Opinion and Order on
the Motion to Dismiss. For the convenience of the reader, however, we will restate here, in part,
much of what we said about the factual background in the previous decision. >

Both PBA and HTWSA are municipal authorities responsible for providing potable water
and wastewater treatment services to customers within their respective defined service areas,
which are in Bucks County, Pennsylvania. Neither PBA nor HTWSA currently own or operate
any wastewater treatment facilities. Instead, both are among the six constituent members,
through an inter-municipal agreement, of the Pennridge Wastewater Treatment Authority
(PWTA or Pennridge Wastewater Treatment Authority). The Pennridge Wastewater Treatment

Authority operates a regional sewage treatment facility into which PBA and HTWSA, pursuant

and mandamus action in Commonwealth Court seeking that Court to enjoin the construction of
the permitted facility which is the subject of this litigation over its Part II Permit. Perkasie
Borough Authority and Pennridge Wastewater Treatment Authority v. Hilltown Township Water
and Sewer Authority and DEP, Docket No. 435 M.D. 2002. By Opinion and Order dated
August 5, 2002 Judge Flaherty denied PBA’s application for the injunction. /d. (Opinion and
Order issued August 5, 2002).

? Of course we add the various new motions and the respective responses thereto to the
“record” for analysis of the competing summary judgment motions. The “record” for purposes
of motions for summary judgment, consists of the pleadings, depositions, answers to
interrogatories, admissions, affidavits, and certain expert reports, if any. Pa. R.C.P. 1035.01.
Thus, the record for summary judgment review in this case is derived from PBA’s NOA, and the
parties’ respective summary judgment motions and exhibits and the responses thereto.
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to the terms of the inter-municipal agreement, connect and discharge sewage for treatment for a
fee.

HTWSA, however, has planned for some time to develop its own wastewater treatment
facilities. HTWSA’s Sewage Facilities Planning Act (Act 537) Plan update, which was
approved by the Department on October 10, 2000, provided for construction of the new 150,000
GPD (gallons per day) Highland Park Wastewater Treatment Facility (HPWTF). PBA did n0t~
appeal the Department’s approval of HTWSA’s Act 537 Plan update. HTWSA then submitted
to the Department a NPDES/Part I permit application for the Highland Park Wastewater
Treatment Facility. On June 20, 2001 the Department approved that NPDES/Part I Permit
application. No appeal of that action was taken by PBA. Finally, on October 22, 2001, the
Department issued the Part II Permit for the Highland Park Wastewater Treatment Facility.
PBA’s appeal of that action is the subject of this case.

The substantive challenges to the Department’s action arerraised in Paragraphs 3-1
through 3-5 in the NOA. The Paragraphs are arranged in statutory and regulatory topical order.
Paragraph 3-1, which contains subparagraphs 3-1(a)-(g), is entitled “Sewage Facilities Act and
Administrative Code Bases For Appeal.” Paragraph 3-2, which contains subparagraphs 3-2(a)-
(i), is entitled Clean Streams Law Bases For Appeal.” Paragraph 3-3, which stands alone with
no subparagraphs, is entitled “Act 537 In Combination With Chapter 94 Bases For Appeal.””
Paragraph 3-4, which contains subparagraphs 3-4(a)-(c), is entitled “Nuisance As A Basis For
Appeal.” Finally, Paragraph 3-5, which stands alone without subparagraphs, is entitled “Ilegal

Permit Condition As A Basis For Appeal.”

4 Chapter 94 refers to 25 Pa. Code Chapter 94 which are the Municipal Wasteload
Management regulations. An explanation of the background, substance and operation of this set
of regulations can be found in Ainjar Trust v. DEP, 2001 EHB 927, 963-965, aff’d Ainjar Trust
v. DEP, A.2d _ (No. 2583 C.D. 2001, Pa. Cmwlth. filed August 28, 2002).
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As we read the NOA in concert with PBA’s motion papers, we see that the essence of the
various separate contentions of the NOA can be summarized as follows: (1) the Department
erred because the decision to utilize the new HPSTF rather than the existing Pennridge facility is
in violation of the Sewage Faci‘lities Act (Paragraph 3-1); (2) the Department erred because the
decision to utilize the new HPSTF rather than the existing Pennridge facility is in violation of the
Clean Streams Law (Paragraph 3-2); (3) the Department erred because issuance of the Part II
permit is inconsistent with the approved 537 Plan update and Chapter 94 Réports for the affected
area (Paragraph 3-3); (4) issuance of the Part II permit is a public nuisance because: (a) it
represents bad sewage facilities planning; and (b) it is in derogation of public health, safety and
welfare of the residents of the affected municipalities (Paragraph 3-4); and (5) the terms of
Special Condition II of the Permit, which provides that the permit is granted subject to the
permittee’s submission of a revised Act 537 Plan for the Hillcrest Road pump station, is illegal
(Paragraph 3-5).

HTWSA and the Department seek through their motion to exclude from consideration
paragraphs 3-1, 3-2, 3-3 and 3-4 of PBA’s NOA.> HTWSA and the Department allege that the
doctrine of administrative finality precludes from consideration at this stage issues that could
have been raised in challenges to the HTWSA’s Act 537 plan approvals or the Part I permit
approval. For example, they argue that whether the HPWTF is “needed” and whether there aré
other alternatives to its construction, including continued use of the Pennridge Authority facility,
are planning issues and are now foreclosed from this appeal by PBA’s failure to appeal the

previous Act 537 Plan Approvals and/or the Part I Permit. PBA responds that the issues raised in

> The Department tells us that it is not challenging paragraph 3-1(g) of PBA’s NOA,
which relates to Special Condition II of the Part IT permit. HTWSA has, however, included this
subparagraph in its request that we grant summary judgment.
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its NOA are not barred by the doctrine of administrative finality. PBA takes a very expansive
view of what is included in a Part II permit appeal. In its view, DEP is supposed to consider
other alternatives, general watershed water quality and whether the particular plant is necessary
as part of the Part II permitting process.

Standard of Review

The joint motion in this case is labeled as a motion for partial summary judgment, or in
the alternative, a joint motion to limit issues. As Judge Coleman commented in Smedley v. DEP,
1998 EHB 1281, “[a] motion to limit issues generally seeks to exclude a particular issue's
consideration because of a procedural or evidentiary defect in its assertion.” Id. (citing Tinicum
Township v. DEP, 1996 EHB 816; Koretsky v. DER, 1994 EHB 905). Our review of the joint
motion and the relief it requests leads us to conclude that the relief HTWSA and the Department
are seeking ié tantamount to a dispositive treatment in their favor and against PBA of the
administrative finality issue which they raise. As Judge Ehmann nofed in Florence Mining

Company v. 'DER,‘ 1991 EHB 1301, in which the Department filed a motion to limit issues but he

!

treated as a motion for summary judgment: )

Our review of DER's motion leads us to conclude that what DER is
seeking here is a de facto partial summary judgment rather than the barring of
certain evidence at the hearing on the merits. We did not articulate the difference
between a motion for summary judgment and a motion to limit issues in Richards,
where we denied summary judgment and then examined the evidence in ruling on
the motion to limit issues. Our granting of a party's motion in limine requires the
decision of only one Board Member, whereas for us to grant a motion which
finally disposes of an issue, such as a motion for summary judgment or for
judgment on the pleadings, at least a majority of the Board's Members must agree
to grant judgment. In the present motion, DER is not seeking to preclude a piece
or type of evidence's admission while allowing other evidence on that issue to
come in, but, rather, is requesting that we find in its favor on most of the issues
raised by Florence's notice of appeal, with such a finding precluding further
consideration of those issues. In such a circumstance, it would be inappropriate
for us to disregard the dispositive effect which our granting of DER's motion
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would have merely because it is called a motion to limit issues as opposed to a
motion for summary judgment. We thus must look beyond the title DER has
chosen to give its motion and treat it as a motion for at least partial summary
judgment.

Florence Mining Company, supra, at 1306. (footnote omitted). Likewise in this case, the
Department and HTWSA are not seeking to preclude a piece of evidence on a certain topic, they

are seeking a ruling which would in all respects be dipositive on an issue or issues raised by

PBA. Thus, we will consider this as a summary judgment motion.®

As for the standard of review of a summary judgment motion, we recently said the
following on that subject in Wheelabrator Falls Inc. v. DEP, EHB Docket No. 2001-100-K
(Opinion and Order issued May 16, 2002),

Our standard for review of motions for summary judgment has
been set forth many times before. We will only grant summary
judgment when the record, which is defined as the pleadings,
depositions, answers to interrogatories, admissions, affidavits, and
certain expert reports, show that there is no genuine issue of
material fact and the moving party is entitled to judgment as a
matter of law. Holbert v. DEP, 2000 EHB 796, 807-09 citing

- County of Adams v. DEP, 687 A.2d 1222, 1224 n. 4. (Pa. Cmwlth.
1997). See Pa. R.C.P. 1035.1. Also, when evaluating a motion
for summary judgment, the Board views the record in a light most
favorable to the non-moving party and all doubts as to the
existence of a genuine issue of material fact must be resolved
against the moving party. Holbert, 2000 EHB at 808 (citations
omitted).

Wheelabrator, supra, slip op. at 7.

 We note that on the other side of the coin we have not been hesitant recently to decline
to allow the use of a motion in limine as a device to secure what is, in essence, dispositive relief.
See Clearview Land Development Co. v. DEP, EHB Docket No. 2001-191-K (Consolidated with
2001-192-K)(Opinion and Order issued May 16, 2002); Dauphin Meadows v. DEP, EHB Docket
No. 2000-212-L (Opinion and Order issued March 5, 2002). Thus, the use of the motion which
seeks, in the alternative, an order in /imine or summary judgment is completely appropriate and
sets the stage, procedurally, for granting dispositive relief if appropriate.
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Discussion

HTWSA’s And The Department’s Motion For Summary Judgment.

The joint motion is based on the doctrine of administrative finality and the seminal
- decision on administrative finality is DEP v. Wheeling-Pittsb'urgh‘ Steel Corp., 348 A.2d 765,
(Pa. Cmwlth. 1975), aff’d, 375 A.2d 320 (Pa. 1977), cert. denied, 434 U.S. 969 (1977). The
Board has very recently observed as follows about administrative finality and the Wheeling-
Pittsburgh Steel case,

The purpose of the doctrine of administrative finality is to preclude a collateral

attack where a party could have appealed an administrative action, but chose not

to do so. The Commonwealth Court in Department of Environmental Resources

V. Wheeling-Pittsburgh Steel Corp., explained the policy underlying the doctrine:

We agree that an aggrieved party has no duty to appeal but
disagree that upon failure to do so, the party so aggrieved preserves
to some indefinite future time in some indefinite future
proceedings the right to contest an unappealed order. To conclude
otherwise, would postpone indefinitely the vitality of
administrative orders and frustrate the orderly operations of
administrative law. n15
Moosic Lakes Club v. DEP, EHB Docket No. 200-183-MG slip. op. at 11 (Opinion issued April
9, 2002)(footnote omitted) citing Wheeling Pittsburgh, 348 A.2d at 767.

The parties have explained to us in great detail their respective versions of the
“continuum” of the three interrelated, and sometimes, under certain circumstances, overlapping,
~steps of Act 537 planning, NPDES/Part I permitting and Water Quality Management/Part II
permitting. To describe the process mechanically, when a project, as here, involves. the
construction of'a new séwage treatment plant three things have to happen. First, the new facility

is presented as part of a Sewage Facilities Act Section 537 Plan. Second, the proponent of the

facility applies for and secures a National Pollutant Discharge FElimination System (Part
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I/NPDES) permit under § 202 of the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. §§ 691.1- 691.1001 (Clean Streams Law or CSL), 35 P.S. §6981.202. The
focal point of the NPDES or Part I permit is that it establishes the location(s) of the discharge
point(s) and sets the effluent limitations for the discharge into the receiving waters. Finally, in
step three, the facility proponent applies for and secures a water quality management (WQM/Part
1I) permit, which authorizes construction and operation of the sewage facility pursuant to § 207
of the Clean Streams Law. 35 P.S. §691.207. The essence of the Part II permit is that it
authorizes construction and operation of the proposed treatment permit pursuant to construction
plans which are submitted for review by the Department. In this case, as we have mentioned,
Hilltown Township had already received approval of its 537 Plan update which included the
HPWTF and its NPDES/Part I permit for the plant. No appeals were filed from those actions. It
is only the Part II Permit which is under appeal.

Because the HPWTF has been subject to this three part process, which has been
described as a “continuum”, but, more importantly, because only the third step in the process has
been appealed, the doctrine of administrative finality is the central point of analysis in
determining what is part of this appeal and what is not. The parties have provided us with
copious discussion of case law Which, as for HTWSA, supports its more compartmentalized,
discreet and several version of the three step planning and permitting continuum, and,- as for
PBA, its more overlapping, interrelated view of the steps of planning and permitting. HTWSA
points us to cases such as Fuller v. DER, 1990 EHB 1726, aff’d 599 A.2d 248 (Pa. Cmwlth.
1991); Munoz v. DER, 1995 EHB 284; Patterson v. DER, 1995 EHB 389; Martin v. DEP, 1996
EHB 1076. PBA points us to cases such as Peters v. DER, 1992 EHB 358; Montgomery -

Township v. DER, 1995 EHB 483; Lehigh Township v. DEP, 1995 EHB 1098; Thornhurst
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Township v. DEP, 1996 EHB 258; Ainjar Trust v. DEP, 2001 EHB 927, aff’d Ainjar Trust v.
DEP, A2d ___ (No.2583 C.D. 2001, Pa. Cmwlth. filed August 28, 2002).

Our review of these cases tells us that there are no categorical or mechanically applicable
answers to the quesﬁon of what particulars are or are not included in any of the respective steps
along the continuﬁm and, thus, what is administratively final upon completion of a certain step.
The result of each of the cases cited is heavily dependent upon its procedural posture, its specific
factual and legal background and the nature of the arguments made by the parties. This case,
likewise, will not involve, nor could it, our setting forth a universally applicable prescription of
the subjécts which are included in and excluded from each of the three steps of the process. We
will, however, attempt to parse out, in the context of the factual, legal and procedural
background of this case, in light of the arguments made by the parties and with the guidance of
‘the cases cited before, which matters are included in this Part II permit appeal and which are not.

The HPWTYF Versus the Existing Pennridge Sewage Facilities.

The very essence of PBA’s complaint in this case is that the HPWTF should not be built
and that, instead, sewage should be directed to the existing Pennridge facility. This is an attack
on the very premise of the underlying decision to build the HPWTF rather than utilizing the
already existing Pennridge facility. To us this seefns to be a quintessential planning decision and
not part of the Part II permitting decision.

- An examination of PBA’s argument and its support demonstrates that its argument in this
regard is directed af the now closed planning stage and not to the Part II permitting stage. A
prominent theme in support of PBA’s argument which is evident from its NOA, and is expaﬁded

upon in its motion papers and responsive papers, is that the HPWTF should not be built because
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the 7993 conclusion of PWTA and DEP that the PTWA system was hydraulically overloaded
was incorrect. As stated by PBA in its papers,
HTWSA’s decision to construct and operate the Highland Park Plant is

based on the erroneous conclusion, which DEP approved, that the PWTA system

is hydraulically overloaded and therefore unable to accept the sewage flows from

the developments in the Central Development District. In short, both HTWSA

and DEP failed to see that the PWTA Plant has the capacity to treat the sewage

from the four proposed developments.
PBA Memorandum of Law filed July 1, 2002 at 6. The “erroneous conclusion” referred to was
determined in 1993 as set forth in a July 28, 1993 letter from the Department to the Chairman of
the Pennridge Wastewater Treatment Authority. Exhibit A, Hilltown Township Response filed
July 25, 2002. PBA submitted tﬁe expert report of Dr. Hugh Archer as part of its motion
package the salient feature of which is Dr. Archer’s analysis of and disagreement with the July
28, 1993 DEP conclusion, which he says is erroneous, that the PWTA system was hydraulically
overloaded. Dr. Archer says that this error is the single most important factor in the October 10,
2000 DEP approval of Hilltown Township’s Act 537 Plan approval and the subsequent permits
authorizir;g the construction and operation of the HPWTF. As PBA further asserts, “the failure
to understand that capacity was available at the PWTA plant is evident from the sewage facilities
plan submitted by Hilltown Township to DEP in 1999.” PBA Memorandum of Law filed July 1,
2002 at 7.

Viewed in this light, it is obvious that PBA’s arguments along these lines are barred now.
Not only was no appeal filed in 1993, by anyone, of the Department’s determination then, no
appeal that we have been told of by PBA has been filed since then by anyone of any action taken
by the Authority, or anyone else, under the impetus of that 1993 determination. The proof of

this point is actually made by PBA itself. PBA states that “[t]he failure to understand that

capacity was available at the PWTA Plant is evident from the sewage facilities plan submitted by
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Hilitown Township to DEP in 1999.” PBA Memorandum of Law filed July 1, 2002 at 7. That is
the Plan which called for the HPWTF to be built, which was approved by the Department and,
most iﬁpoﬂantly, the approval of which was not appealed by PBA. If, as PBA says, there was
failure to understand that point in that Plan it was incumbent upon PBA to appeal then.

For the same reason, this appeal does not involve analysis of or review of Chapter 94
Reports for the Pennridge facility. For the reasons we just stated, the issue of whether the
existing Pennridge facility is or is not in hydraulic overload is not an issue in this case. This is
just another spin on PBA’s theory that the HPWTF plant should not be built because the
supposed impetus for its construction is the erroneous conclusion that the existing Pennridge
facilities are hydraulically overloaded. PBA’s citation to Ainjar v. DEP, 20Q1 EHB 927, aff’d
Ainjar Trust v. DEP,  A2d __ (No. 2583 C.D. 2001, Pa. Cmwlth. filed August 28, 2002), as
supporting its position in this regard is misplaced on several levels. PBA appears to be arguing
that our conclusion in Ainjar that a previously unappealed Chapter 94 determination of projected
hydraulic overload was not subjéct to administrative finality in a later Act 537 Plan Approval
makes the 1993 determination in this case likewise not subject to administrative finality. Ainjar,
however, involved an Act 537 Plan Approval, not a Part II permit approval. Th'e Act 537
regulations specifically provide that “no official plan, official plan revision or supplement will be |
approved by the Department...that is inconsistent with this chapter.” 25 Pa. Code § 94.14.
Therefore, as we concluded there, “[a] Chapter 94 consistency determination is thus, by
regulation, required to be a part of each and every Department review of an Act 537 Module

submission.” Id. at 963. There is no similar provision of the Part II permitting regulations.
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Even if there were, however, it would not mean that the Chapter 94 status of plant “A” would
have to be a subject of the Part II permitting process for plant “B”.

Conversely, we do think that the question of the designed capacity of the HPWTF plant
itself is fairly within the ambit of this appeal. PBA raises the argument that the HPWTF, as
designed, is-already in anticipated hydraulic overload status. In Fuller v. DEP, a case cited by
HTWSA to support its view of the discreetness of the three step continuum, Judge Woelfling did
examine, in the context of a water quality permit appeal the question whether the contemplated
plant was adequately sized to account for expected incoming flows. Fuller, 1990 EHB 1726,
1750-1754. That issue will be left for trial since we will not grant summary judgment on that
factual contention without hearing the competing experts and other witnesses on that subject.

We think that the case law supports our view that much of what PBA attempts to
challenge here is properly characterized as a challenge of the underlying, previously made and
unappealed, decision to build the HPWTF instead of using the existing Pennridge facilities and,
to that extent, such an attack on that ground is precluded and should be dismissed at the summary
judgment stage as HTWSA and DEP have asked that we do. In Toro Development Co. v. DER,

425 A.2 1163 (Pa Cmwlth. 1981), the Commonwealth Court held that an appeal of the permit for
a trunk sewer line was not an occasion to re-review an approved plan to direct sewage in a
.certain way. In Toro, on November 28, 1977 the Depattment granted approval to a Section 537

Plan which provided that sewage from Toro’s Greendale Village development would be sent to

7 Also, we do agree with the Department that PBA’s argument on this, even if it were not
barred by administrative finality, is a perversion of the Chapter 94 program. Chapter 94 is
designed to monitor inflows into sewage treatment facilities and prevent and/or ameliorate
overloads. See dinjar Trust v. DEP, 2001 EHB 927, 963-965 aff’d Ainjar Trust v. DEP, _ A.2d
___(No. 2583 C.D. 2001, Pa. Cmwlth. filed August 28, 2002). It is definitively not the purpose
of the Chapter 94 program to assure and enforce that every sewage treatment plant is operating at
full capacity. '
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the Garlow Heights Sewage Treatment Plant. No appeal of this Plan Approval was filed. On
June 7, 1978, the Department granted a permit for a trunk sewer line to connect the Greendale
Development with the Greendale Village Sewage Treatment Plant. An appeal of the trunk sewer
line was filed with the Board. In reversing a decision of the Board to re-open the underlying
decision to direct the flow to the Garlow plant, the Commonwealth Court held that “the EHB,
with no factual basis for overturning the trunk sewer permit, had no legal jurisdiction to re-open
by way of appeal the sewage plan revision approval.” Id. at 1168.

Similar guidance was provided by the Commonwealth Court in Grimaud v. DEP, 638
A.2d 299 (Pa. Cmwlth. 1994). In Grimaud, the appellants had filed an untimely Notice of
Appeal of afacility’s Part /NPDES permit and a timely appeal of its Part I/'WQM permit. The
Board denied the appellants’ petition to file the appeal of the Part I permit nunc pro tunc. On
appeal to the Commonwealth Court, the appeliants, among other things, alleged that the two
permit system itself was unreasonable and had denied them their opportunity to have received
notice of and timely appealed the Part I/NPDES permit. The Commonwealth Court rejected that
argument and noted that:

In Fuller v. Department of Environmental Resources, [599 A.2d 248 (Pa.

Cmwith. 1991)], we determined that a party's appeal of one permit did not allow it

to raise issues related to permits for which it filed no appeals. In addition, the

legislature has approved the two-permit process. Under the Commonwealth's

Clean Streams Law, one permit regulates discharge, the other construction. 35

P.S. §§ 691.202 and 691.207. Each permit process is a separate departmental

action and has separate and distinct issues. See Fuller and Blevins v. Department

of Environmental Resources, 128 Pa. Commonwealth Ct. 533, 563 A.2d 1301

(1989).

Grimaud, supra, at 303 n. 7.8

®  As we have said, each one of these types of cases involves distinct factual and

different legal backdrops which makes each unique but we do note that the Board, in an opinion
and order also issued today, has reached the same conclusion on different facts and on slightly
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Furtherrnore,' as the Department points out, an examination of the language of Section
207 of the Clean Streams Law supports the notion that an appeal of a Part II permit is not so
broad as to cover the overarching planning decision to use plant “A” over plant “B”. Section 207
states that

§ 691.207. Approval of plans, designs, and relevant data by the department

(a) All plans, designs, and relevant data for the construction of any new sewer
system, or for the extension of any existing sewer system, except as
provided in section (b), by a person or municipality, or for the erection,
construction, and location of any treatment works or intercepting sewers by
a person or municipality, shall be submitted to the department for its
approval before the same are constructed or erected or acquired. Any such
construction or erection which has not been approved by the department by
written permit, or any treatment works not operated or maintained in
accordance with the rules and regulations of the department, is hereby also
declared to be a nuisance and abatable as herein provided.

35P.S. § 691.207. This language requires that the applicant submit to the Department its plans,
designs and data pertaining to construction of the subject facility and calls for the Department to

review same and approve the plans, designs and data pertaining to the construction. This section

does not relate to overall generic planning issues regarding whether the particular plant is

different grounds as we reach here. In Winegardner v. DEP, EHB Docket No. 2002-003-L
(Opinion and Order issued September 17, 2002), Winegardner appealed a 2001 sewage facilities
plan update. The 2001 update dealt with a few engineering details of the implementation of a
centralized public sewerage plan which plan for centralized sewerage had been the subject of a
previously approved and unappealed Act 537 Plan. In Winegardner, Judge Labuskes, writing for
the Board said, “...Winegardner’s primary objection is with the fundamental concept of
centralized sewerage. He objects that centralized service is unnecessary, not cost effective, and
environmentally harmful. The 2001 Update, however, is not where centralized sewerage was
selected as the alternative of choice. That decision was made at least seven years ago.” Id., slip
op. at 5-6. The Board held in Winegardner that the fundamental concept of centralized sewerage
was not part of the appeal before it. Likewise, in this case, PBA’s primary objection is to the
fundamental concept of building the new HPWTF and using it instead of directing the sewage to
the already existing Pennridge sewage facilities. That decision, however, was made in Hilltown
Township’s Act 537 Plan Update submitted to the Department in 2000, approved by the
Department in 2000, and not appealed by PBA or anyone else. This appeal by PBA of the Part II
Permit issued for the HPWTF does not include or involve the fundamental planning concept of
building and using the HPWTF instead of using the already existing Pennridge facilities.
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necessary or advisable compared to the potential use of another plant. That type of question is as
we have said the quintessential planning question and that is what the Sewage Facilities Act
planning process is all about. An evaluation of existing facilities is a requirement of official plan
preparation under the regulations adopted pursuant to the Sewage Facilities Act. 25 Pa. Code
§71.21(a)(2). See also Fuller, 1990 EHB 1726, 1764 (evaluati;)n of alternatives 1; a requirement
under the Sewage Facilities Act and that requirement attacheé to planning rather than the
permitting phase of a project). We are not at the planning phase of this project. The decision
whether to utilize an existing facility or construct a inew one is purely a planning issue which
should have been appealed following approval of the 537 Plan update and, is therefore, beyond
the scope of this appeal.

We reject PBA’s argument that Section 5 of the Clean Streams Law mandates that the
Department review as part of the Part II permitting process the factors of the relative desirability,
adviﬁability or necessity for the new HPWTF either in general or compared to the use of other
exis‘ting plants. PBA says that the terms of Section 5 requires the Department to consider the
following factors whenever it issues a permit, in this case a Part II permit, under the Clean
| Streams Law: (1) water quality management and pollution control in the watershed as a whole;
‘(2) the present and possible future uses of particular waters; (3) the feasibility of combined or
joint treatment facilities, (4) the state of scientific and technological knowledge; and (5) the
immediate and long-range economic impact upon the Commonwealth and its citizens. 35 P.S. §
691.5(a). As the Department correctly points out, however, Section 5 specifically says that these
five factors are to be considered “where applicable” when issuing a permit. Id. Thus, far from

mandating that these five factors be considered in every permit decision, Section 5 merely begs

the question presented which is whether any of those factors PBA contends should be considered

N
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here really should be. In Fuller, the Board faced and flatly rejected the argument PBA makes
here with respect to the same type of planning matters which PBA says we should now consider.
In Fuller, the appellant argued that Section 5(a)(1) of the Clean Streams Law and the planning
requirements of the Sewage Facilities Act require the Department to examine alternative sites for
a treatment plant when reviewing an application for a permit to construct the treatment plant.
The Board said “we do not agree with [that] characterization of the Department’s
responsibilities.” Fuller, 1990 EHB at 1763. The Board continued,
Section 5(a)(1) of the Clean Streams Law requires the Department,
. “where applicable”, to consider water quality management and pollution control

in a watershed in issuing permits. Nowhere in that language is a duty to

undertake evaluation of alternatives. Evaluation of alternatives is a requirement

under the regulations adopted pursuant to the Sewage Facilities Act, but that

requirement attaches at the planning, rather than the permitting, phase of a

project :
1d. at 1764 (emphasis added).

PBA’s cases are no more convincing than its statutory citation. Lehigh Township and
Thornhurst, which are the same case in that the name of the Township changed during the
litigation, deal with a Part I/NPDES permit under a specific and different regulatory regime,
namely, the anti-degradation regulations. Thornhurst, 1996 EHB 258, 259 n. 4. Under that set
of regulations, the Department is specifically required to consider other alternatives to the
proposed discharge—ih the NPDES permitting process--when high quality waters are receiving
the discharge. The regulations require a “Social and Economic Justification” (SEJ), as part of
the NPDES permitting process, when a new additional or increased discharge into high quality
waters is proposed. See 25 Pa. Code § 95.1. Thus, due to that specific regulatory mandate, some

degree of social and economic justification analysis is required to take place at the NPDES

permitting stage even if it has already occurred to some extent in the planning process. Id. at
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266-67. As the Board described the effect of the SEJ provisions of the anti-degradation
regulations in Lehigh Township v. DEP, 1995 EHB 1098,

[tThe DEP may be required to consider the necessity for a discharge from a

sewage treatment plant to high quality waters subject to anti-degradation

requirements, as well as the social and economic justification for the discharge, in
connection with the issuance of a NPDES permit even though the social and
economic justification for the project was considered as part of the feasibility
determination in Act 537 planning.

Id. at 1098.

The Lehigh/Thornhurst situation is hardly transferable to the situation here which is not
an NPDES permit, nor an alleged increased discharge into high quality waters, nor one which
PBA has alleged involves the SEJ provisions of the anti-degradation r_egulations.9

Based on our discussion thus far, any argument or challenge that is premised upon an
attack of the decision to build the HTWSA facility rather than utilize the existing PWTA facility
is precluded as part of this appeal of the Part II Permit. Much of what is contained in the NOA
would be precluded from this appeal and ripe for summary judgment in favor of the Department
and HTWSA éince many of the specific subparagraphs seem focused on the underlying planning
decision to choose to build the HPWTF instead of the HTWSA using existing Pennﬁdg¢
facilities.

Paragraph 3-1 of the NOA entitled “Sewage Facilities Act and Administrative Code
Bases For Appeal” deals virtually exclusively with planning matters under the Sewage Facilities

Act. Based on our reading of this Paragraph and PBA’s arguments which appear to be based

thereon, DEP and HTWSA are entitled to summary judgment dismissing subparagraphs 3-1(a)-

® Likewise, the Estate of Charles Peters case cited by PBA involved an NPDES permit,
not a Part [IY'WQM permit. 1992 EHB 358, 359.
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(f) from the case. No summary judgment is granted as to Subparagraph 3-1(g) which challenges
the specific terms of Special Condition II of the Part I Permit.

Paragraph 3-2 of the NOA is entitled “Clean Streams Law Bases For Appeal”.
Subparagraphs (a) through (e) of this Paragraph track Section S5(a)(1) through 5(a)(5). PBA’s
use of Section 5 in this appeal, as we understand it, as we have discussed, is in reality a
repackaged attempt to attack the underlying planning decision to build the HPWTF. Thus, DEP
and HTWSA are entitled to Asummary judgment dismissing these subparagraphs. Paragraph 3-
2(f), alleges that the Department has violated its duty to issue orders “in the circumstances
presented by the instant appeal [which] are necessary to implement the provisions of the CSL.”
This subparagraph is ambiguous as to its meaning and we cannot discern at this point any
specific discreet argument or drguments PBA has made based on that particular subparagraph.
.Accordingly, we will not grant summary judgment as to that subparagraph. Paragraph 3-2(g)
claims the Department has violated its duty to “establish policies for effective water quality
control and water quality management...in particular in the affected, adjacent and nearby
municipalities.” This tracks the language of CSL Section 691.5(b)(2) and, as far as we can see
based on the language of the NOA subparagraph and PBA’s arguments, is another attempted
attack on the underlying planning decision to build the HPWTF instead of providing for use of
the existing Pennridge facilities. As such, DEP and HTWSA are entitled to summary judgment
dismissing this subparagraph. Subparagraph 3-2(h) alleges that the Depértment violated its duty
in failing to take appropriate action on the Part II permit application in derogation of Section
5(b)(4) of the CSL. That Section requires the Department to report from time to time to.the
Legislature and the Governor on the Commonwealth’s public water supply and water quality

control program. We cannot identify any argument PBA has made which would stem from this
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particular provision and we cannot fathom how that section of the CSL is implica£ed with respect
to the Department’s action in granting this-Part II Permit so we will grant DEP and HTWSA
summary judgment as to this Subparagraph. Subparagraph 3-2(i) alleges that the Department has
violated its duty to act upon complaints of the Appellant in derogation of CSL Section 5(b)(6).
That section requires the Department to “receive and act upon complaints.” To the extent this is
a generic overarching complaint that the Department failed to consider PBA’s complaints
regarding the pending permit application we will not grant summary judgment. We do, however,
note that to the extent PBA’s theory is that the Department failed to act upon its complaint that
the Part II Permit should not have been issued for the planning reasons we have talked about, that
particular complaint could not form the basis for any Department error, nor will that sort of
complaint be heard at the trial of this matter.

Paragraph 3-3 of the NOA is entitled “Act 537 In Combination With Chapter 94 Bases
For Appeal.” DEP and HTWSA are entitled to summary judgment on that Paragraph to the
extent it purports to raise the supposed issue that the decision to proceed with the HPWTF was
allegedly based on the erroneous conclusion in 1993 that the Pennridge facilities were suffering
from hydraulic overload. Based on PBA’s papers, we believe that was the primary intent of this
Paragraph of the NOA. However, to the extent t}}is paragraph could be interpreted to put into
issue the notion that the new plant itself, as designed, is already overloaded, we will allow that
claim to be raised and evidence presented thereon at trial because that issue relates to the
appropriateness of the Department’s approval of the plans and designs for this plant under
Section 207 of the CSL. Furthermore, we will not grant summary judgment to the extent that
PBA may be contending here that the HPWTF is not actually provided for in approved Act 537

Plans. From what we have seen it does appear, rather clearly, that the permitted plant certainly is
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provided for in the approved and unappealed Act 537 Plan. However, since we are granting only
partial summary judgment, and we are not sure that we completely comprehend PBA’s point on
this particular issue, if indeed it is even making one, we will leave it for the adjudication upon
hearing and findings of fact to determine whether this plant is provided for in the Act 537 Plan.

Paragraph 3-4 is entitled “Nuisance As A Basis For Appeal.” This three subparagraph
section of the NOA basically makes two assertions: (1) that the plant will be a nuisance in that it
will operate in derogation of public health, safety and welfare of the residents of the affected
municipalities; and (2) that the plant will constitute a nuisance because it is contrary to sound
sewage facilities planning. We are interpreting the first point to mean that the plant will not
operate as designed and/or that the approved design is insufficient to meet the technical effluent
and other requirements of the Part /NPDES permit. Also, this allegation in the NOA could
cover PBA’s assertion that the plant, as designed, is overloaded already and that the Department
should not have approved the design plans under such circumstances. These allegations are
within the ambit of this appeal and no summary judgment to DEP and HTWSA is granted.
However, as to the second point, that the plant will be a nuisance because it is contrary to sound
sewage facilities planning, summary judgment to DEP and HTWSA is Wanaﬁted.

Paragraph 3-5 which levels a challenge at a specific special condition of the Part II permit
is not subject to being dispensed with on the DEP/HTWSA motion and will remain for trial.
This would also include PBA’s contention that the Part II Permit should have contained a

provision, which it labels as Standard Condition 14,10 which provides that the permit authorizes

1% We note that the absence of Special Condition 14 as being an error by the Department

in drafting this Part II Permit was not raised in the Notice of Appeal. This allegation appeared in
PBA’s Memorandum of Law in opposition to the Appellee’s motion for summary judgment
which was dated June 28, 2002 and filed on July 1, 2002. Neither HTWSA nor the Department
has yet contended that this allegation should be eliminated from the appeal for failure to raise it
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construction and operation of the plant “until such time as facilities for conveyance and treatment
at a more suitable location are installed and are capable of receiving and treating the permittee’s
s 11

sewage”.

PBA’s Cross-Motion For Summary Judgment.

PBA’s cross-motion for summary judgment focuses in part on the defunct and
unavailable lines of argument that the Department inappropriately approved the Act 537 Plan
update providing for construction and operation of the new HPWTF and that better sewage
facilities planning calls for use of existing Pennridge facilities. The Department and HTWSA
are entitled to summary judgment in their favor and against PBA on those lines of argument so,
obviously, PBA’s motion for summary judgment based thereon is denied.

The other part of PBA’s motion requests summary judgment on its challenge to the terms

.of Condition II in the Part II Permit, the failure to include “standard condition” 14, and its

allegations that the permitted facility, as designed, will not be able to meet its designed

in the NOA.
' PBA contends in its motion papers that HTWSA is obligated pursuant to the 1975
inter-municipal agreement to which both PBA and HTWSA are parties, to not construct the
HPWTF and, instead, to use the existing Pennridge facilities. This contention in the context of
this appeal is problematic for PBA on many fronts. First, this allegation was not outlined in
PBA’s Notice of Appeal. Second, there is a dispute as to the meaning of the inter-municipal
agreement on this subject as HTWSA alleges that the inter-municipal agreement does not
foreclose the construction and use by HTWSA of the HPWTF. Third, PBA has not educated us
in its briefs on whether the statutes and regulations governing Part II permits require or even
allow the Department to consider that type of complaint in its Part IT permit review process and,
if they do, how the Department is supposed to consider that information and how it is supposed
to act in conformance therewith. Fourth, PBA has not informed us that the Board would be the
proper forum to hear such a complaint. Fifth, this argument seems, at least in part, to be a
complaint that the inter-municipal agreement, if PBA’s interpretation thereof is correct, should
have been reason to have denied approval of the Hilltown Township approved and unappealed
2000 Act 537 Plan update which provided for the HPWTF. That nuance on the inter-municipal
agreement argument, however, would be barred for all the reasons we have already discussed.
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parameters and/or is overloaded. There are numerous affidavits and expert reports and copious
technical information submitted on these questions on both sides. Looking only at the issue of
whether the new facility is able to meet the requisite effluent limits, there are three separate and
competing expert reports and affidavits.  That being the case, we will not grant summary
judgment. We have said on numerous occasions that we will decline to conduct a trial of
technical issues on the papers. In Lower Paxton v. DEP, 2001 EHB 753, 775-776 we had this to
say on the subject,

Indeed, both parties’ submissions are comprised in large part of dueling
affidavits and expert affidavits or reports which conclude either that Actiflo is, in
the case of the Township, or Actiflo is not, in the case of the Department,
secondary treatment and within the coverage of the secondary treatment percent
removal modification rule. As we recently reiterated in Stern v. DEP, EHB
Docket No. 2000-221-K (Opinion and Order issued June 15, 2001), slip op. at
22-23, we will decline to conduct a trial on the papers. This is especially true
where, as here, much of the papers are expert and other competing affidavits. In
such cases, the credibility of witnesses is an important subject which needs to be
evaluated. Id. See also, Defense Logistics Agency v. DEP, EHB Docket No.
2000-004-MG slip op. at 6 (Opinion and Order issued April 16, 2001)(Chairman
Miller writing that where resolution of the case requires the Board to consider
disputed facts and to make judgments concerning the credibility of witnesses,
summary judgment is inappropriate).

Id. at 775-76. We reiterate that here.

Based on the foregoing, the Board enters the following Order:
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PERKASIE BOROUGH AUTHORITY
V. : EHB Docket No. 2001-267-K

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION AND HILLTOWN TOWNSHIP :
WATER AND SEWER AUTHORITY,
PERMITTEE

ORDER
AND NOW this 17" day of Septefnber, 2002 it is hereby ORDERED THAT:

(1) HTWSA and the Department’s Joint Motion for Partial Summary Judgment is
GRANTED. Summary Judgment is entered in favor of the Department and
HTWSA as to Notice of Appeal Paragraphs 3-1(a)-(f); 3-2(a)-(e), (g)-(h); 3-3 to
the extent that Paragraph purports to raise the complaint that the decision to
proceed with the HPWTG was allegedly based on the erroneous conclusion in
1993 that the Pennridge sewage facilities were suffering from overload; and 3-4 to
the extent that Paragraph attempts to assert that the plant will constltute a
nuisance because it is contrary to “sound sewage facilities planning.”

(2)  PBA’s Cross-Motion for Summary Judgment is DENIED.

ENVIRONMENTAL HEARING BOARD

Moy | il

GEORGE J. MILLER
Administrative Law Judge
Chairman
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DATED: September 17,2002

C:

DEP Bureau of Litigation

Attention: Brenda Houck, Library

For the Commonwealth, DEP:

Mary Peck, Esquire

Southeast Regional Counsel

—T 7

TH . RENWAND
Administrative Law Judge
Member

Ukl 1 (Pl

MICHELLE A. COLEMAN
Administrative Law Judge
Member

Beyo Pt tirf

BERXARD A. LABUSKES,/JR.
Administrative Law Judgeé
Member

MIGAAEL L. KRANCER
Administrative Law Judge
Member

For Appellant Perkasie Borough Authority:

Mark A. Stevens, Esquire
Mark L. Freed, Esquire
LANGSAM STEVENS

Suite 1700, 1616 Walnut Street
Philadelphia, PA 19103-5308
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James D. Morris, Esquire
709 Bethlehem Pike
Erdenheim, PA 19038

Solicitor for Perkasie Borough Authority
Charles H. Dorsett, Jr., Esquire

60 E. Court Street

Doylestown, PA 18901

For Permittee Hilltown Township
Water and Sewer Authority:
Jonathan E. Rinde, Esquire

Stacey A. Mitchell, Esquire
MANKO, GOLD & KATCHER, LLP
401 City Avenue — Suite 500

Bala Cynwyd, PA 19004
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAR

(717) 787-3483
TELECOPIER (717) 783-4738
WWW.EHB.VERILAW.COM

DERRICK S. WINEGARDNER

\A : EHB Docket No. 2002-003-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 17, 2002
PROTECTION and DUBLIN TOWNSHIP
SUPERVISORS, Permittee
OPINION AND ORDER ON

MOTION FOR PARTIAL SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis: |
An appellant may generally not use an appeal from the latest update to an Act 537 plan as
a vehicle for attacking concepts contained in previous updates to the plan. The appellant’s appeal
is limited to the subject matter of 'the latest update.
OPINION
As early as 1995, Dublin Township, Fulton County (the “Township”), with the approval
of the Department of Environmental Protection (the “Department”), adopted an Act 537 plan
update that called for public sewers and centralized treatment in certain areas of the Township.
Notice of the plan update was published in the Pennsylvania Bulletin, 25 Pa. Bulletin 3284
(August 12, 1995), and that update was not appealed. In 2001, the Township adopted a further
update to the plan (the “2001 Update™) that left the concept of public sewerage intact, but

changed the engineering solution for part of the system, changed the location of one of the
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treatment facilities, and added approximately seven homes to the proposed service area. Derrick
S. Winegardner (“Winegardner”), a resident of one of the proposed service areas, filed this
appeal from the Department’s approval of the 2001 Update.

The Department has filed a motion for partial summary judgment.1 The Department
characterizes Winegardner’s' appeal as extending impermissibly beyond the changes brought
about by the 2001 Update. The Department afgues that Winegardner is precluded from attacking
the administratively ﬁnai notion of public sewerage as set forth in prior updates to the plan.

Winegardner, appearing pro se, opposes the motion. He seems to suggest that an attack
on earlier updates is permissible because those updates have not been fully adopted or
implemented in the scheduled time frame. Winegardner goes on to repeat his many objections to
the Township’s planning efforts.

The Department in its motion for partial summary judgment frames its request for relief
in the alternative. It asks that we dismiss certain paragraphs contained in Winegardner’s notice
of appeal as barred by administrative finality. It also more gen_erally asks that we limit
Winegardngr’s appeal to the issues addressed in the 2001 Update, arguing that many of
- Winegardner’s objections do not go to that update. In its reply brief, the Department adds that
the Board lacks jurisdiction in this appeal to adjudicate the changes brought about in the prior
updates. We are not entirely certain that the doctrine (;f administrative finality should be applied
here, but we are quite sure that the Department’s more general request should be granted.

Administrative finality is essentially the administrative-law version of res judicata. The

doctrine operates to preclude a collateral attack on an administrative action where a party could

The Department’s decision to raise these dispositive issues in a motion for partial summary judgment, as opposed

to a motion in limine filed on the eve of a hearing, is not only appropriate, it is appreciated. See Perkasie Borough
Authority v. DEP, EHB Docket No. 2001-267-K, slip op. at 6-7 (September 17, 2002).
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have appealed the action, but chose not to do so. Moosic Lakes Club v. DEP, EHB Docket No.
2000-183-MG, slip op. at 11 (April 9, 2002), citing DER v. Wheeling Pittsburgh Steel Corp., 348
A.2d 765, 767 (Pa. Cmwlth. 1975), aff’d, 375 A.2d 320 (Pa. 1977), cert. denied, 434 U.S. 969
(1977). Among other prerequisites, it would appear that the doctrine only applies if a person
could have, but did not, appeal the prior Departmental action. DEP v. Peters Township Sanitary
Authority, 767 A.2d 601, 603 (Pa. Cmwlth. 2001) (doctrine of administrative finality precludes a
collateral attack of an administrative action where the party aggrieved by that action foregoes his
statutory appeal remedy); Moosic Lakes, slip op. at 11 (“Clearly the Appellant was aware of the
provisions of [the earlier action] and had objections to it.”) It is not clear as a matter of
undisputed fact that Winegardner was aggrieved by or had the opportunity to appeal the earlier
updates to the Township’s plan.

Furthermore, administrative finality traditionally applies when the administrative agency
takes two or more sequential actions that essentially involve the same thing. See, e.g., Peters
Township, 767 A.2d at 604 (doctrine applied because Department limited allowable interest
award in-earlier determination). Thus, in Perkasie Borough Authority, supra, issued today, we
hold that a challenge based upon a planning decision that a sewer facility is needed is foreclosed
in a later appeal from the Part II/Water Quality Management Permit issued for that facility. See
also Toro Development Co. v. DER, 425 A.2d 1163, 1168 (Pa. Cmwlth. 1981) (an appeal of the
permit for a trunk sewer line was not an occasion to re-review an approved plan to direct sewage
in a certain way). Here, the updates to Dublin Township’s plan revised different aspects of the
plan.

If we focus on fundamentals, as opposed to administrative finality, which can at times

confuse rather than clarify the issue, prescribing the appropriate scope of this appeal is not all
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that complicated. Our role is necessarily circumscribed by the Departmental action that has been
appealed. 35 P.S. § 7514 (defining Board’s jurisdiction). Our responsibility is limited to
reviewing the propriety of that action. We may not use an appeal from one Departmental action
as a vehicle for rev«iew\ing the propriety of prior Departmental actions. See Grimaud v. DEP, 638
A.2d 299, 303 (Pa. Cmwlth. 1994), citing Fuller v. DEP, 599 A.2d 248 (Pa. Cmwlth. 1991) (a
parfy’s appeal of one permit does not allow it to raise issues related to permits for which it filed
no appeals). It follows that only objections that relate to the propriety of the action under appeal
are directly relevant. Objections to a different Departmental action are beside the point of our
inquiry. Accord, Perkasie Borough Authority, slip op. at 18.

Reviewing the propriety of the separate Departmental action is futile because we can only
offer relief with respect to the Departmental action under appeal. We cannot, for example,
reverse, revise, remand, or do anything regarding the Department’s historical actions in
approving or disapproving prior sewage plan updates or revisions in an appeal from the latest
plan update. We can only take action with regard to that latest update.

It is entirely possible that a planning update may ovetlap an earlier planning decision to
such a degree that it is appropriate to, in effect, revisit that earlier decision in the context of the
appeal from the most recent update. That situation, however, is not presented here. The 2001
Update in no way revisits, reevaluates, revises, reconsiders, or in any way affects the notion that
portions of Dublin Township require public sewerage. Therefore, it cannot serve as a vehicle for
us to reexamine that concept in this appeal. We emphasize that there are no categorical answers
té the question of when prior determinations can be reopened. The result of each case “is heavily
dependent upon its procedural posture, its specific factual and legal background and the nature of

the arguments made by the parties.” Perkasie Borough Authority, slip op. at 10.
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These principles define the permissible boundaries of Winegardner’s appeal.
Winegardner has appealed from the Department’s approval of the 2001 Update to the
Township’s plan. This appeal only concerns the 2001 Update. Winegardner’s objections must
relate to that update. Our review relates only to that update. As a result, any objections that
Winegardner has that solely concern earlier updates or revisions of the Township’s plan are
neither properly before us nor relevant. They must be dismissed.

The scope of the 2001 Update is summarized in the update itself as follows:

The original Plan recommended a septic tank effluent collection system
and a subsurface sand filter treatment system with a discharge to the Little
Aughwick Creek for the Burnt Cabin Subsection. However, the septic
tank effluent collection system and the effluent outfall line were
subsequently found not to be the most economical alternatives. A
conventional gravity collection system with septic tanks located at the
treatment facility was shown to be the most economical collection
alternative. A recirculating sand filter treatment system with a subsurface
effluent disposal field was found to be more economical than the
subsurface sand filter treatment system with an outfall to the Little
Aughwick Creek. A subsurface sand filter with a subsurface discharge
was not considered because the system is located in the high quality
watershed of the South Branch of the Little Aughwick Creek. The scope
of this study includes the evaluation of a new wastewater conveyance and
treatment alternative for the Bumt Cabins Subsection, a revised Fort
Littleton treatment facility location, and modifications to the proposed
service area. This amendment is a result of comments received during the
USDA Rural Utilities Service funding process.

(DEP Ex. 5 p. 18.) Winegardner’s appeal is limited to these modifications; namely, the
engineering solution for the public system serving Burnt Cabins, the location of the Ft. Littleton
treatment plant, and adding approximately seven houses to the Burnt Cabins service area.
Notwithstanding the limited nature of the 2001 Update, there is little doubt that
Winegardner’s primary objection is with the fundamental concept of centralized sewerage. He
objects that centralized service is unnecessary, not cost-effective, and environmentally harmful.

The 2001 Update, however, is not where centralized sewerage was selected as the alternative of
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choice. That decision was made at least seven years ago. The 2001 Update changes certain
details of how centralized sewerage will be implemented, but it in no way affected the basic
concept. Even if we agreed with everything that Winegardner says, we are not in a position to
rule on the Department’s approval of the basic concept in this appeai, which is limited to the
2001 Update. There is simply no point to addressiﬁg those objections heré.

Winegardner strongly and repeatedly objects to the well sampling study that the
Township conducted in advance of the earlier updates that adopted the concept of centralized
sewerage. The Township relied upon that study to support its conclusion that it could no longer
allow the use of septic systems in certain areas due to the contamination of water rsources that
was being caused by those septic systems. The Township did not, however, rely upon the study
in formulating the measures set forth in the 2001 Update.  The study does not appear to be
related to the choice of a different engineering solution for collection or the change in location of
a treatment facility, and Winegardner has not cited it as a basis for objecting to the inclusion of
seven more homes in one of the service areas. We do not see any legal or factual connection
between the Township’s well sampling in the early 1990s and the 2001 Update. Unless
Winegardner can explain the connection, objections relating to that study are beyond the scope
of this appeal.

Winegardner requests .that sewage generated by the commercial development in the area
of the Turnpike interchange in the Township be handled with “a new modern smaller treatment
plant.” (Objection 3.C.) Winegardner contends that it would be more cost-effective to serve that
area with a “small-flows system.” (Response  5.) Again, however, the 2001 Update did not
alter the Township’s conceptual approach to the handling of sewage in the area of the

interchange. There is no occasion to revisit the issue in the immediate context.

795



Although it is clear that many of Winegardner’s objections are beyond the scope of this
appeal, it is also clear that some of the objections are properly before us. For example,
Winegardner argues that the Township’s decision in the 2001 Update changing the location of
one of the treatment facilities jeopardizes a historically significant site. His contention that the
Department failed to ensure compliance with regulations applicable to historical preservation by
approving the move is properly before us.

It is not necessary for us at this juncture to dissect all of Winegardner’s somewhat diffuse
objections and decide which parts of which objections are legitimately before us. We believe
that it is enough at this point to simply enunciate the limits that will be imposed upon
Winegardner’s appeal and go from there. To that extent, the Department’s motion is granted.’

Accordingly, we issue the order that follows.

2 Winegardner filed a reply to the Department’s reply brief. Putting aside the fact that the filing is not permitted
under the Board’s rules, we note that the surreply contained a request to file an appeal nunc pro tunc from the 1995
update. That request is denied because there has been no showing of fraud, breakdown in the administrative
process, or other unique and compelling circumstances explaining a non-negligent failure to file an appeal until six
years after the fact. 25 Pa. Code § 1021.53(f); Falcon Oil v. DER, 609 A.2d 876, 878 (Pa. Cmwlith. 1992).
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
DERRICK S. WINEGARDNER

V. : EHB Docket No. 2002-003-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and DUBLIN TOWNSHIP
SUPERVISORS, Permittee
ORDER
AND NOW, this 17™ day of September, 2002, the Department’s motion for partial

summary judgment is granted to the extent that Winegardner is limited in this appeal to
challenging only those changes to the Township’s Act 537 plan brought about by the 2001
Update. Winegardner is foreclosed from challenging the basic concept of employing centralized

sewerage in the Township. Pursuant to Pa.R.C.P. 1035.5, this appeal will move forward on that

basis.

ENVIRONMENTAL HEARING BOARD

. (. dh.

“GEORGE J'MIULER
Administrative Law Judge
Chairman

Tl ot

THOMAS W. RENWAND
Administrative Law Judge
Member
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| WAl (e

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BERNARDX. LAWS, JR.
Administrative Law Judige
Member

MFCHAEL L. KRANCER
Administrative Law Judge
Member

DATED: September 17, 2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Martin R. Siegel, Esquire
Southcentral Regional Counsel

For Appellant:

Derrick S. Winegardner
3092 Plum Hollow Road
Fort Littleton, PA 17223

For Permittee:

Dublin Township Supervisors
c/o Dixie V. Henry, Secretary
29195 Great Cove Road

Fort Littleton, PA 17223

kb
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY I\

TELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAI
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MAX STARR AND MARTHA STARR

V. : EHB Docket No. 2002-049-C
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: September 18, 2002
PROTECTION :

OPINION AND ORDER DENYING APPELLANTS’ PETITIONS FOR
RECONSIDERATION AND MOTION FOR LEAVE TO AMEND

By: Michelle A. Coleman, Administrative Law Judge
Synopsis:

Appellants’ petitions for reconsideration of Board orders issued on discovery motions are
denied where Appellants have not shown extraordiﬁary circumstances justifying consideration of
the matters anew. Appellants’ motion for leave to amend their notice of appeal is denied where
the proposed amendments would be futile, they have not satisfied the applicable criteria, and the
Department would be prejudiced by amendment at this late stage of the proceedings.

OPINION

The subject of this appeal is an Order, dated January 25, 2002 (the “2002 Order”), issued -
by the Department of Environmental Protection (DEP) to Appellants Max and Martha Starr
pursuant, inter alia, to the Solid Waste Management Act, Act of July 7, 1980, P.L. 380, as
amended, 35 P.S. § 6018.101 ef seq. (SWMA) and Section 1917-A of the Administrative Code,

Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17. The 2002 Order asserts, in part,
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that the Starrs have violated the SWMA, and have created a public nuisance, by their disposal of
approximately 5.8 million waste tires on their property in Columbia County (the “Site”) in the
absence of any permit to dispose of waste at the Site.

L Background

The Site has an extensive history of enforcement actions, part of which we briefly
summarize. DEP issued an administrative order with respect to the Site in 1987; the 1987 Order
alleged that approximately six million waste tires were disposed or stored at the Site, that Max
Starr was operating a waste tiré storage, processing and disposal facility without a permit in
violation of the SWMA, and that the Site was a public nuisance. Mr. Starr was directed in part to -
cease accepting tires at, and to submit a closure plan for, the Site. See Starr v. DEP, 1991 EHB
494, 494-97. The Board sustained the 1987 Order, id. at 504-05, and the Board’s adjudication
was subsequently affirmed. Starr v. DER, 607 A.2d 321 (Pa. Cmwith. 1992).

In 1995, DEP issued a second administrative order which required the Starrs to remove,
over the course of ten years, the approximately 5.9 million tires accumulated at the Site. See
Starr v. DEP, 1996 EHB 313, 314. An appeal of the 1995 order was resolved by a Consent
Adjudication, approved by the Board, in which the Starrs agreed, inter alia, that they were
operating a waste tire disposal facility without a permit, and that the disposal of waste tires at the
Site constituted unlawful conduct and a public nuisance. See Consent Adjudication (Dkt. No.
95-143-C, April 17, 1996). Under the 1996 Consent Adjudication, the Starrs were required to
remove and properly dispose at least 72 tons of waste tires from the Site per month, to implement
vector controls and fire prevention measures at the Site, and to provide financial assurance
mechanisms for securing compliance with the Consent Adjudication. Id. at Y 2-5, 8-9.

The tire removal and nuisance control pfovisions of the 1996 Consent Adjudication ran

from June 1996 through July 1999; after the expiration of those provisions, the parties entered
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into a Consent Order and Agreement, dated September 7, 1999 (“1999 COA™). The 1999 COA
essentially reasserted the underlying factual premises, and extended the remedial measures,
established in the 1996 Consent Adjudication until December 2001. See Notice of Appeal, at §
18 and exhibit M.

The tire- removal, vector control and fire prevention provisions of the 1999 COA
terminated on December 31, 2001. Shortly thereafter, in January 2002, DEP issued thé 2002
Order which forms the subject of this appeal. Like the 1996 Consent Adjudication and the 1999
COA, the 2002 Order asserts, in part, that Appellants have violated the SWMA, see 35 P.S. §
6018.610, and have created a public nuisaﬁce,‘ 35 P.S. § 6018.601, by their disposal of nearly 5.8
million waste tires at the Site in the absence of any permit to do so. The 2002 Order directs
Appellants to remove all waste tires from the Site for recycling, processing or disposal at
properly-approved facilities according to an established schedule—200 tons per month during
calendar year 2002; 250 tons per month during 2003, 300 tons during 2004, and so forth-—until
removal of all waste tires has been completed. The 2002 Order again requires Appellants to
implement vector controls designed to reduce public health hazards posed by the Site, to perform
measures designed to reduce the fire hazard created by the Site’s accumulated waste tires, and to
provide certain financial instruments intended to assure compliance with the 2002 Order.

A. The Objections in Appellants’ Notice of Appeal

The Starrs appealed the 2002 Order. Their Notice of Appeal does not contest DEP’s
underlying statutory authority to issue the order; does not challenge the order’s primary factual
basis, particularly the disposal of millions of waste tires at the Site without a permit,' and does

not controvert the assertion that the Starrs’ conduct violates the SWMA. Instead, Appellants’

! Indeed, according to the Notice of Appeal, more than ten years after the Board’s 1991 Adjudication, the Site still
contains approximately 5.8 million waste tires. See Notice of Appeal, at 9, 18, 24, 26.
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objections are drawn almost entirely from allegations pertaining to an alleged breach of a
contract for the purchase of waste tires at the Site purportedly entered into in 1999 by the Starrs
and private entities not party to this appeal.

The Starrs allege that, prior to entering into the 1999 COA, they were approached by
representatives from Dodge-Regupol, Inc. (DRI), a manufacturer of rubber composition
products, and Recycling Technologies, Inc. (RTI), a large processor of rubber materials. DRI and
RTI allegedly made a series of representations to the Starrs to the effect that those companies
would purchase large volumes of the waste tires deposited at the Site for use in manufacturing
recycled-rubber products. The Starrs contend that they reached a binding contractual agreement
with DRI/RTI just before signing the 1999 COA; they claim that in early September 1999
DRI/RTI agreed to annually purchase at least 17 million pounds of shredded waste tires from the
Site at a cost of $30 per ton. The Starrs would shred the waste tires at the Site and deliver the
shredded tires to a processing facility DRI/RTI intended to build in Hanover, Pennsylvania.
Appellants assert that they relied on their alleged contract with DRI/RTI when they agreed to
enter into the 1999 COA and accepted its provisions for tire removal. However, in March 2001
DRI/RTI disavowed any agreement with the Starrs and refused to purchase waste tires from the
Site at the allegedly agreed-upon price. See Notice of Appeal, at ] 1-50, 65-72, 77-78.2

The remainder of the Notice of Appeal contains a hodgepodge of vague allegations and

charges of wrongdoing or ill-advised actions by “the Commonwealth.”> Two comprehensible

% The Notice of Appeal reads much like a complaint for breach of contract and related causes of action and, in fact,
the Starrs have filed a civil action in the Court of Common Pleas of Columbia County against DRI and RTI (Dkt.
No. 2001-CV-1243). An amended complaint filed in that action on January 23, 2002 asserts claims for breach of
contract, promissory estoppel and misrepresentation against DRI and RTI and seeks substantial damages. Much of
the content of the Notice of Appeal seems to have been copied almost verbatim from the amended complaint.

* For example, Appellants assert that “the policies of the Commonwealth with regard to waste tire marketing,

disposal and recycling are closely connected to a few key businesses which receive preferential treatment and
funding from the state government,” Notice of Appeal, at § 80, and “that the market for waste tires in the
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purported objections to the 2002 Order can be gleaned from the mix.

First, the Starrs allege that unnamed “key representatives of the Commonwealth, both
elected and unelected” told DRI/RTI that the representations made to the Starrs did not constitute
an enforceable contract. The Starrs assert that DRI/RTI was thereby induced to breach its alleged
contract with them, and they claim that “the Commonwealth” tortiously interfered with their
contraet by making such statements to DRI/RTIL. Id. at § 94-97.

Second, Appellants allege that certain grant/loan programs related to the development of
facilities for recycling waste tires into useable products have not been appropriately administered
by the Department of Community and Economic Development (DCED). More specifically,
Appellants allege that: (1) DRI/RTI intended to construct a tire processing facility in Hanover,

] Pennsylvania, if the companies could obtain a grant from DCED to cover constrﬁction costs; (2)
DRI/RTI lobbied for proposed legislation that would amend the Industrial Sites Environmental
Assessment Act, Act of May 19, 1995, as amended, P.L.. 43,35 P.S. § 6‘028.1 et seq., to expand
the uses of the Industrial Sites Cleanup Fund; the amendment (House Bill 2057) would authorize
DCED to provide performance-based loans for cleanups of brownfields sites, hazardous waste
and debris, including waste tire recycling facilities; the loans could be forgiven to the extent that
the recipient met performance requirements set forth in the loan agreement; (3) as part of its
lobbying efforts, DRI/RTI represented to government officials that they intended to purchase
waste tires from the Site if the legislation was passed and DRI/RTI received a loan/grant to build
the proposed Hanover facility; (4) the amending legislation was passed and signed into law in
mid-March 2000; (5) DRI applied for and received, in late March 200‘0, a $3.2 million loan/grant

from DCED to be used in constructing the Hanover waste tire recycling facility; (6) the loan

Commonwealth of Pennsylvania is currently not free and is controlled by end users and processors, who rely upon
government grants and political influence to subsidize their production of rubber products.” Id. at { 85.
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agreement executed by DRI and DCED did not require DRI to purchase waste tires at the Site for
processing at the Hanover facility; and, (7) DRI/RTI is not purchasing shredded tires from the
Site, even though the Site is on the Pennsylvania Priority Waste Tire Pile List compiled by DEP.
Sée Notice of Appeal, at ] 29-30, 40, 50-66, 74-79.

From these allegations, the Starrs assert that the DCED loan/grant program administrators
should have included a performance requirement in the DRI loan agreement that compelled DRI
to purchase shredded waste tires specifically from the Site for processing at the Hanover facility.*
Indeed, they claim that, because the Statrs possess the largest waste tire pile in Pennsylvania,
“the Commonwealth” had a legal duty to favor the Starrs over all other potential sources of
shredded tire material by imposing such a requirement on DRI/RTI as part of the loan
agreement.” They further conclude that, by not compelling DRI to purchase shredded tire
material from the Site, DCED has denied the Starrs access to a subsidized market for waste tires
which “is not free” and “may be unduly influenced by those who are politically connected.”
Appellants claim that this alleged denial of access effected an unconstitutional taking of their

property and violated their constitutional right to equal protection of the law. Id. at §{ 85-93.°

* The DRI/DCED loan agreement requires that: “In its acquisition of shredded tire material, [DRI] shall use
reasonable efforts to give preference to material sourced from (i) priority tire sites designated by DEP, or (ii) tires
collected in tire cleanup programs and initiatives of the Commonwealth of Pennsylvania Department of
Conservation and Natural Resources or Pennsylvania Cleanways.” Notice of Appeal, at exh. P, § 5.

S Id. at 9 79. In other words, if one violates the SWMA to a sufficient degree (by, say, accumulating and disposing
onto the environment the greatest number of waste tires in the Commonwealth without a permit, see Starr, 607 A.2d
at 322), a legal duty is imposed upon the Commonwealth (i.e., the public and its representative government) to
compel third parties to contract with the SWMA-violator in order to assure that the violator is able to profit from its
violations. It is not clear, to say the least, from where such a duty would arise.

6 Aside from requesting that the 2002 Order be vacated, Appellants request several forms of equitable relief in their
Notice of Appeal. Appellants ask the Board to: (1) “direct that the Office of the Attorney General and the Office of
the Auditor General conduct an investigation of commonwealth funding as it relates to tire remediation”; (2) require
DEP “to coordinate any future grants or loans pursuant to the Industrial Sites Environmental Assessment Act to
insure [sic] that the funds are used to process tires form the Commonwealth’s Priority Tire Pile List in proportion to
the tires on that List; (3) direct DEP to issue a waste tire processing permit to the Starrs (though the appeal does not
challenge the denial of any processing permit application and does not allege that the Starrs have submitted a permit
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1L Discussion

Presently before the Board are Appellants’ two Petitions for Reconsideration and a
Motion for Leave to Amend the notice of appeal. DEP has opposed the Petitions and the Motion;
opposition to the Petition for Reconsideration of the Board’s August 19, 2002 Order was also
filed by counsel for third-party Fred McKillop. We will deny Appellants’ Petitions for
Reconsideration and their Motion for Leave to Amend for the reasons that follow.

A. The Board’s Order of August 16, 2002

On August 1, 2002, Appellants filed a motion to compel answers to certain
interrogatories Appellants had served on DEP. By Order dated August 16, 2002, the Board
denied the motion with respect to 36 interrogatories and ordered DEP to supplement its
responses’to certain interrogatories. The issue presented by Appellants’ motion to compel was
whether the information sought by Appellants’ discovery requests has any relevance to the issues
in this appeal. We denied the motion in part because we agreed that Appellants’ interrogatories
were seeking information that was not relevant or, more precisely, not material to the issues
raised by the appeal of the 2002 Order.

As we explained in our August 16, 2002 Order, discovery ih proceedings before the
Board is generally governed by the Pennsylvania Rules of Civil Procedure. 25 Pa. Code §
1021.102(a). No discovery shall be permitted which is beyond the scope of discovery set forth in
Rules 4003.1 through 4003.6. Pa. R. Civ. P. 4011(c). According to Rule 4003.1, a “party may
obtain discovery regarding any matter, not privileged, which is relevant to the subject matter

involved in the pending action.” Pa. R. Civ. P. 4003.1(a).” “Evidence is considered relevant if it

application that is currently before DEP); and, (4) “suspénd all enforcement actions against the Starrs by virtue of
the Solid Waste Management Act.” Notice of Appeal, at pp. 23-24.

7 1t is also “not ground for objection that the information sought will be inadmissible at the trial if the information
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logically tends to establish a material fact at issue in the case, tends to make the [material] fact at
issue more or less probable, or supports a reasonable inference or presumption regarding the
existence of a material fact.” Commonwealth v. LaCava, 542 Pa. 160, 174 (1995) (emphases
added). Relévancy is the tendency of evidence to establish a material proposition; materiality is
the relationship between the proposition on which the evidence is offered and the issues in the
case. If evidence is offered to prove a proposition that is not a matter in issue, the evidence is
immaterial and by extension irrelevant. See, e.g., MCCORMICK VON EVIDENCE § 185, at 338-39
(4th ed. 1992). In the context of a Board proceeding, the applicable substantive law, the nature of
the administrative action being appealed (e.g., permit denial, administrative order or penalty
assessment), and the legitimate objections raiséd in the notice of appeal define the range of
matters at issue within the appeal proceeding.

The 2002 Order was issued by DEP pursuant, inter alia, to the authority granted to the
agency by the SWMA and Section 1917-A of the Administrative Code. Pursuant. to Section 104
of the SWMA, DEP “shall have the power” to issue orders to implement the purposes and
provisions of the SWMA. 35 P.S. § 6018.104(7). Further, DEP “may issue orders to such
persons and municipalities as it deems necessary to aid in the enforcement of the provisions” of
the SWMA. 35P.S. § 6018.602(a). Section 1917;A of the Administrativ/e Code expressly grants
DEP authority to order nuisances to be “abated and removed.” 71 P.S. §§ 510-17(3).}

In light of the applicable law and the nature of the agency action being appealed, the

question presented in this proceeding is whether the 2002 Order was properly issued—i.e.,

whether the 2002 Order conforms with applicable law, is supported by a preponderance of the

sought appears reasonably calculated to lead to the discovery of admissible evidence.” Pa. R. Civ. P. 4003.1(b).
® This authority includes “any nuisance which is declared to be a nuisance by any law administered by the

Department.” 71 P.S. §§ 510-17(1). According to the SWMA, a law administered by DEP, any violation of any
provision of the SWMA “shall constitute a public nuisance.” 35 P.S. § 6018.601.
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evidence, and is a reasonable exercise of the agency’s discretion. See, e.g., Starr, 607 A.2d at
324; Starr, 1991 EHB at 498. In short, the issues relevant to this proceeding concern only the
validity and content of the 2002 Order. See Ramey Borough v. DER, 466 Pa. 45, 49 (1976)
(appeal from bissuance of an order under Clean Streams Law “serves only to determine the
validity and content of the order”); see also Heidelberg Heights Sewerage Company v. DEP,
1998 EHB 538.

We noted in our August 16th Order that, to the extent that Appellants are seeking to
litigate claims seeking damages for alleged breach of contract or tortious interference with
contract, this is not the proper forum. The Board has no jurisdiction over the final adjudication
of such common law claims. See 35 P.S. §§ 7514(5), (c); 25 Pa. Code § 1021.2(a); Pond
Reclamation Company v. DEP, 1997 EHB 468, 474. Similarly, the Board has no authority té
adjudicate an equal protection claim for injunctive relief that Appellants may be making
generally against “the Commonwealth” based on.allegations that DCED unfairly administered a
loan/grant program intended to assist with cleanup of brownfield sites, hazardous waste and
debris. See 35 P.S. §§ 7514(a) (¢) (the Board has the power to hold hearings and issue
adjudications on DEP orders, permits, licenses, decisions or actions adversely affecting a
person); Westtown Sewer Company v. DER, 1992 EHB 979, 996-97 (the Board is not a court of
general jurisdiction empowered to adjudicate federal law claims under 42 U.S.C. § 1983); see
also Pequea Township v. Herr, 716 A.2d 678, 686 (Pa. Cmwlth. 1998) (the Board “is not
statutorily authorized to exercise judicial powers in equity”). The mere placement into the Notice
of Appeal of allegations which may support common law contract or tort claims, or
constitutional equal protection claims against another executive department, will not suffice to

bring factual issues related to such allegations into the confines of this appeal, and thereby permit
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a party to take discovery on those issues. Their relevance having been successfully challenged,
Appellants must show how those allegations are material to this proceeding.

1 Appellants’ Petition for Reconsideration of the August 16, 2002 Order

Appellants attempt to relate the allegations jn the Notice of Appeal to DEP’s exercise of
discretion. In their Petition for Reconsideration of the August 16th Order, Appellants argue that
they are not presently pursuing a tortious interference with contract claim against DEP, but rather
are citing DEP’s alleged tortious interference “as evidence of DEP’s abuse of discretion”
regarding the 2002 Order. Appellants also assert that the Board erred because the Board does
have jurisdiction over equal protection claims based on allegations that DEP acted with an
improper motive and thereby abused its discretion in issuing the 2002 Order.

A petition for reconsideration of an interlocutory order “must demonstrate that

-extraordinary circumstances justify consideration of the matter by the Board.” 25 Pa. Code §
1021.151(a). As DEP correctly argues, a reworking of arguments previously presented does not
constitute extraordinary circumstances justifying reconsideration of an interlocutory order. See,
e.g., Harriman Coal Corporation v. DEP, 2001 EHB 1, Fiore v. DER, 1995 EHB 634.
Appellants‘have done little more than contend that the Board mistakenly applied the law. If
reconsideration were available whenever a party disagreed with the Board’s application of the
law, reconsideration would cease to be an extraordinary remedy and would be granted as a
matter of course. That is clearly not the intent of the rule. Harriman, 2001 EHB at S.

In any event, we disagree with the arguments raised by the Petition. With respect to
alleged tortious interference, Appellant§ are simply arguing that DEP abused its discretion. by
deciding to issue the 2002 Order. They believe DEP should not have issued an administrative
order directing them to properly dispose of the waste tires from the Site, but rather should have

somehow compelled DRI/RTI to purchase shredded tire material from the Site as the best means
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for curing the alleged SWMA violations and abating the public nuisance.

Appellants misconstrue the nature and scope of the Board’s review of the reasonableness
of DEP’s exercise of discretion in issuing the 2002 Order. DEP “may issue orders to such
persons and municipalities as it deems necessary to aid in the enforcement of the provisions” of
the SWMA. 35 P.S. § 6018.602(a). The agency’s decision whether or not to take enforcement
action pursuant to the SWMA, and the agency’s selection of the type of enforcement action to
employ, are within its prosecutorial discretion and are not reviewable by the Board. Montenay
Montgomery Limited Partnership v. DEP, 1998 EHB 302, 307-08; see Riddle v. DEP, Dkt. No.
98-142-MG, 2002 Pa. Envirn. LEXIS 19, at *39 n.48 (EHB, March 25, 2002) (DEP’s choice of
enforcement tool is within its prosecutorial discretion and is not second-guessed by the Board);
see also M.W. Farmer Co. v. DEP, 1998 EHB 1306, 1315 (DEP decision to suspend storage tank
certification, as opposed to issuing notice of violation, was within its prosecutorial discretion and
was not reviewable).

The Board’s review of the reasonableness of DEP’s exercise of discretion primarily
concerns the content of the 2002 Order and involves a determination of the reasonableness of the
measures prescribed in the 2002 Order in relation to the asserted violations—i.e., are the
measures an effective means of resolving the violations, abating the nuisance and remediating
the environmental harm. We are not reviewing the reasonableness of DEP’s decision to issue an
administrative order, as opposed to, say, negotiating a consent agreement with Appellants, or
pressuring third parties to contract with them under the aegis of a loan/grant program; such
decisions are within the agency’s prosecutorial discretion.

Appellants also fail to cogently explain how the allegations pertinént to alleged equal

protection violations in the Notice of Appeal (which are directed at DCED’s administration of a
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loan/grant program and a DCED loan/grant to DRI) relate to the allegation in their Petition that
DEP acted with improper motive when issuing the 2002 Ofder and thereby abused its discretion.
We can discern no connection between these allegations in the Notice of Appeal and the validity
of DEP’s enforcement action at issue in this proceeding.

Generally, where DEP actions are in accordance with applicable law, its motives for
taking the action are irrelevant; the exception is for an allegation of intentional discriminatory
enforcement, or “selective enforcement.” See, e.g., Tinicum Township v. DEP, 1996 EHB 816,
828. The Equal Protection Clause generally “prohibits differences in treatment of similarly
situated persons based upon a constitutionally suspect standard” or other classification lacking in
rational justification. Commonwealth v. Stinnet, 514 A.2d 154, 159 (Pa. Super. 1986) (emphasis
added). Notably, the conscious exercise of some selectivity in enforcement is not in itself a
constitutional violation. Oyler v. Boles, 368 U.S. 448, 456 (1962).° The Equal Protection Clause
““prohibits selective enforcement ‘based upon an unjustifiable standard such as race, reiigion, or
other arbitrary classification.”” Parker White Metal ‘Co., 512 Pa. at 86 n.9 (quoting Oyler, 368
U.S. at 456); see also Barsky v. Department of Public .Welfare, 464 A.2d 590, 594 (Pa. Cmwlth.
1983), aff’d, 504 Pa. 508 (1984) (“Mere inequalities in the administration of a law do not give
rise to a constitutional violation. Rather, there must be an element of intentional or purposeful
discrimination on the basis of an arbitrary classification.”).

Thus, to establish a claim of selective enforcement against DEP, an appellant must
demonstrate two factors. She must provide evidence that persons similarly situated have not been

prosecuted. She must also show that DEP’s decision to prosecute was made on the basis of an

? The Pennsylvania Supreme Court has adopted the standards and analysis employed by the United States Supreme
Court in analyzing the Equal Protection Clause in the United States Constitution, U.S. CONST. amend. XIV, § 1,
when interpreting the equal protection provision in the Pennsylvania Constitution, PA. CONST. art. I, § 26.
Commonwealth v. Parker White Metal Co.,512 Pa. 74, 83-84 (1986).

810



unjustifiable standard, such as race, religion or some other arbitrary classification, or that the
enforcement action was intended to prevent the exercise of a fundamental right. See, e.g., United
States v. Schoolcraft, 879 F.2d 64, 68 (3d Cir.), cert. denied, 493 U.S. 995 (1989); United States
v. Torquato, 602 F.2d 564, 568-70 (3d Cir.), cert. denied, 444 U.S. 941 (1979); F.R.&S., Inc. v.
DEP, 1998 EHB 947, 949-51, aff’d, 761 A.2d 634 (Pa. Cmwlth. 2000).

Appellants have not alleged the elements of a claim for selective enforcement in their
Notice of Appeal. They have not alleged that DEP issued the 2002 Order to the Starrs, but has
not taken any enforcement action against other similarly situated persons—specifically, owners
of waste tire disposal facilities who accumulated and disposed substantial quantities of waste
tires in the absence of a lawful permit to do so. Nbr have they alleged that DEP issued the 2002
Order because of the Starr’s race, religion. or other irrational classification. The Starrs are
“contending that they have been denied access to state monies loaned to DRI because DCED did
not compel DRI, through imposition of a term in the DCED/DRI loan agreement, to purchase
shredaed tires from the Site. There is clearly no connection whatsoever between the allegations
in the Notice of Appeal and a claim for selective enforcement against DEP with respect to
issuance of the 2002 Order.

B. The Board’s August 19, 2002 Order

As part of the discovery process, Appellants’ counsel issued a notice of deposition to
counsel for a third party, Mr. Fred McKillop. A dispute arose at the deposition concerning the
scope of permissible questioning of the witness by Appellants’ counsel, and the Board adjourned
the deposiﬁon and ordered Mr. McKillop’s counsel to file a motion for a protective order. |

On August 19, 2002, the Board issued an Order granting Mr. McKillop’s motion by
limiting the scope of questioning which Appellants could undertake at his deposition to subjects

material to this appeal proceeding. Mr. McKillop was registered as a lobbyist for DRI in
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December 1999 with respect to House Bill 2057, the amendment to the Industrial Sites
Environmental Assessment Act. pursuant to which DRI ultimately obtained a loan/grant from
DCED. Appellants sought information related to his lobbying efforts for House Bill 2057 and his
lobbying and consulting business'in general. Appellants also contended that Mr. McKillop has
information pertinent to the alleged contract between the Starrs and DRI/RTI and they sought to
inquire into matters related to the alleged contract. As we explained in the August 19, 2002
Order, much of the rationale set forth in the Board’s August 16th Order was equally applicable to
the McKillop motion for protective order. Because we discerned no relation whatsoever between
these areas of inquiry and the subject matter of this appeal, the Board issued a protective order
prohibiting ‘Appellants from inquiring into the identity of Mr. McKillop’s lobbying clients, his
lobbying efforts for any proposed legislation, opinions issued by the State Ethics Commission
related to his lobbying and business éonsulting, or information he may have had concerning the
alleged contract between DRI/RTI and the Starrs. |

1. Appellants’ Petition for Reconsideration of the August 19, 2002 Order

Appellants’ Petition for Reconsideration of the Board’s August 19th Order essentially
reiterates the arguments previously made by the Starrs in opposition to the McKillop motion,
while adding an argument based on substantive due process. Appellants’ petition includes a new,
but rather opaque, allegation that DEP was opposed to the inclusion of language in House Bill
2057 that would specifically address the Site—Appellants “believe” that DEP and Mr. McKillop
were working together to prevent an unspecified legislative change that would benefit the Starrs.
No competent evidentiary support for this allegation is provided, and no cogent explanation is
given as to how DEP’s alleged lobbying efforts in 1999-2000 with respect to House Bill 2057
relate in any way to the validity and content of the 2002 Order. Appellants simply conclude tilat
they believe the 2002 Order was motivated by partisan political reasons, violated substantive due
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process rights, and was therefore an abuse of the agency’s discretion.

The rationale set forth above with respect to the Petition for Reconsideration of the
‘August 16th Order applies equally here. The Starrs have not adduced any extraordinary
circumstances which would necessitate reconsideration of the August 19th Order.

In addition, we are not persuaded by Appellants’ new arguments. Appellant’s reliance on
Solomon v. DEP, 2000 EHB 227 as support for their argument concerning equal protection and
substantive due process is misplaced. In Solomon, we determined that the appellant had provided
evidence, sufficient to withstand summary judgment, that supported a selective enforcement
claim related to a closure order. 2000 EHB at 243-44. As we discussed above, the Starrs have
not alleged the elements of a selective enforcement claim appropriate to this context.

We also determined that the appellant in Solomon had provided sufficient evidence to
withstand summary judgment on a claim that his solid waste transfer facility permit renewal
application was denied based on an improper retaliatory motive rather than appellant’s
compliance history. Solomon, 2000 EHB at 241-43. An objection that a land-use permit
application was denied on the basis of an improper motive such as personal bias or partisan
political reasons, and that the denial was illegal because the agency’s conduct rose to the level of
a substantive due process violation, may make sense in the context of an appeal from the denial
of a permit application.' Howevér, an allegation of a substantive due process violation is
inapplicable to an agency enforcement action like the 2002 Order at issue here.

This appeal does not involve the denial of a permit renewal application; nor does it

1% See Woodwind Estates, Ltd. v. Gretowski, 205 F.3d 118, 12225 (3d Cir. 2000); Midnight Sessions, Ltd. v. City of
Philadelphia, 945 F.2d 667, 682-86 (3d Cir. 1991), cert. denied, 503 U.S. 984 (1992), but see Nicholas v.
Pennsylvania State University, 227 F.3d 133, 139-44 (3d Cir. 2000) (to prevail on a non-legislative substantive due
process claim a plaintiff must establish as a threshold matter that he has a protected property interest to which the
Fourteenth Amendment’s due process protection applies and that such property interest is constitutionally
fundamental) (holding that appellant’s tenured public employment, as a wholly state-created contract right, bore
little resemblance to other rights and property interests that have been deemed fundamental under the Constitution).
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involve a constitutionally-fundamental property interest that may implicate substantive due
process. In this context, to allege that an enforcement action was improperly motivated can only
be construed as a claim for selective enforcement in violation of equal protection rights;
Appellants have not alleged such a claim here."'

C. Motion for Leave to Amend the Notice of Appeal

Appellants seek leave to amend their Notice of Appeal in four ways. First, they seek to
add factual allegations that DEP had a legislative liaison working on House Bill 2057 prior to its
passage in March 2000, that DEP instructed its legislative liaison to work to keep the language of
the DRI/DCED loan agreement from identifying any specific waste tire site as a source of tire
material for the DRI processing plant, and that DEP’s legislative liaison never advised the
lobbying firm representing Appel}ants that DEP was not in favor of including specific language
in the DRI/DCED loan agreement concerning purchase of shredded tires from the Site. They also
seek to add the new allegation, found in their Petition for Reconsideration, that DEP and Mr.
McKillop were working together to prevent an unspecified legislative change in House Bill 2057
beneficial to Appellants. Second, they want to advance alternate legal theories that: DEP
committed a substantive due process violation; DEP perpetrated a fraud on the Starrs; and, DEP
abused its police power in issuing the 2002 Order. Third, they advance a defense that they are

financially unable to comply with the tire removal provisions in the 2002 Order. Finally,

H Appellants’ citation to Pennsylvania Mines Corporation v. DEP, 1996 EHB 808, as further support for its

substantive due process argument is baffling. Pennsylvania Mines simply held that a significant economic expense
which would be incurred by the recipient of an administrative order, and would not later be recoverable, could be
considered irreparable harm for purposes of determining whether to grant a petition for a supersedeas of an
administrative order. 1996 EHB at 810-12. The case is clearly inapposite to any issues pertinent here.

The citation to Gemstar Corporation v. DEP, 726 A.2d 1120 (Pa. Cmwlth. 1998), is also unpersuasive. That case
involved a civil penalty assessment for violation of a solid waste permit; the statute states that in determining the
amount of the penalty, DEP shall consider the wilifulness of the violation. Commonweaith Court held that evidence
that a permittee’s efforts to comply with permit conditions were thwarted by another party was relevant to the issue
of the willfulness of the violation. /d. at 1123. This appeal does not involve a civil penalty assessment, a
determination of the willfulness of the violation, nor an examination of a permittee’s efforts to comply with its
permit. Indeed, the Starrs’ compliance with the 2002 Order is not at issue, only the validity and content of that order.

-
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Appellants assert that DEP abused its discretion because the 2002 Order allegedly requires that

“all tires removed from the Site “must be buried in approved landfills at a cost to the Starrs of not
less than $50/ton, when such tires should be sold to [DRI] for $15/ton for recycling.” (App.
Motion, at § 4())). |

Pursuant to Rule 1021.53, after the 20-day period for amendment as of right has passed,
upon motion the Board “may grant leave for further amendment of the appeal.” 25 Pa. Code §
1021.53(b). Leave may be granted if the appellant satisfies one of the following conditions: (1)
the amendment is based upon specific facts discovered during discovery of hostile witnesses or
Departmental employees; (2) it is based on facts discovered during the preparation of appellant’s
case that appellant, exercising due diligence, could not have previously discovered; or (3) it
includes alternate or supplemental legal issues, the addition of which will cause no prejudice to
any other party. 25 Pa. Code §§ 1021.53(b)(1)-(3)."

This appeal was filed in February 2002, and the discovery period, which was extended
several times, was closed on August 21, 2002. The parties have exchanged interrogatories and
document requests, and depositions of both party and non-party witnesses have been taken.
.Appellants have filed an application for temporary supersedeas and petition for supersedeas, both
of which were subsequently withdrawn, and the parties have engaged in substantial motion

practice. At this late stage of proceedings, due to the likelihood of prejudice to other parties, we

12 The Board’s rule further states that a motion for leave to amend “shall be verified and supported by affidavit.” 25
Pa. Code § 1021.53(d). We note that Appellants filed their Motion for Leave to Amend on August 21, 2002, but the
motion was not verified, or supported by affidavit. The Board issued an Order on August 21, 2002 requiring DEP to
file any opposition to the Motion by August 26, 2002. On August 23, 2002, Appellants filed an amended Motion for
Leave to Amend which still did not contain a verification or supporting affidavits. DEP duly filed its opposition on
August 26, 2002. On September 4, 2002, Appellants filed a verification and three affidavits in support of their
Motion. The next day DEP filed an affidavit in response to those filed by Appellants.

As DEP points out in its opposition, the Motion could be denied for failure to comply with the requirements of
section 1021.53(d). See, e.g., Township of Paradise v. DEP, 2001 EHB 920. We will invoke our authority to
disregard an error of procedure that does not affect substantive rights, 25 Pa. Code § 1021.4, and will examine the
merits of Appellants’ Motion. However, counsel are advised to adhere to the requirements in the Board Rules and
that further lenience for piecemeal filing practices should not be expected as this appeal proceeds.
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will not grant leave to amend unless the appellant can state her new objections with specificity,
and has clearly satisfied the criteria in Rule 1621 .53. See, e.g., Bentley v. DEP, 1999 EHB 71.

DEP objects to Appellants’ proposed inclusion of the new factual and legal allegations
because, even assuming that such facts are true, the allegations are not material to the matters at
issue in this appeal. Consequently, the amendment would be futile and would cause prejudice to
DEP by néedlessly extending this proceeding. DEP also argues that Appellants have not satisfied
the criteria for inclusion of new factual or legal allegations. See 25 Pa. Code § 1021.53(b).

We will not exercise our discretion to allow an amendment of the notice of appeal whi;:h
would be futile. Cf. Carlino v. Whitpain Investors, 499 Pa. 498, 505 (1982) (where allowance of
an amendment would be a fﬁtile exercise the complaint may properly be dismissed without
allowance for an amendment); Wiernik v. PHH US Mortgage Corp., 736 A.2d 616, 624 (Pa.
Super. 1999), appeal denied, 561 Pa. 700 (2000). The proposed factual-allegation amendments
concern events that allegedly occurred several years ago in relation to a proposed amendment to
the Industrial Sites Environmental Assessment Act, a statute not at issue here, and in relation to a
loan agreement between DCED and DRI. We discern no connection between the proposed
allegations and the matters at issue in this appeal, which concern only the validity and content of
an administrative order issued pursuant to the SWMA and Section 1917-A of the Administrative
Code. We are also not persuaded that Appellants have satisfied the criteria for allowance of an
amendment. The proposed new factual allegations are based on hearsay and innuendo, are not
supported by competen; évidence, and are extremely speculative. By this time, Appellants should
be able to articulate their objections with greater specificity, see Bentley, 1999 EHB at 74, and it
would be prejudicial to DEP to allow vague and speculative amendments—either DEP will not

have a fair opportunity to respond or it will suffer undue delay in taking further discovery.
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We similarly reject Appellants’ request to amend their appeal to advance alternate legal
theories of fraud, abuse of police power, and violation of substantive due process. Appellants
have not articulated the elements of a fraud claim, nor have they explained how the factual
allegations in their Notice of Appeal would support a claim of fraud. In any event, to allow an
allegation of fraud would be futile; this Board does not have jurisdiction over the adjudication of
common law fraud claims. See 35 P.S. §§ 7514(a), (c). Appellants have not exblained the basis
for their allegation of an “abuse of police power,” nor have they provided any authority for such
a claim. We fail to comprehend this allegation or how it may differ from their assertion that DEP
abused its discretion by deciding to issue the 2002 Order, as opposed to taking some other type
of enforcement action. As we explained above, the Board does not review such exercises 6f
DEP’s prosecutorial diséretion. Similarly, the proposed allegation of a substantive due process
violation is also flawed. A claim for selective: enforcement is the appropriate vehicle for alleging
that an enforcement action—an administrative order issued to an alleged violator of SWMA
provisions prohibiting unlawful wasﬁe disposal—was motivated by an improper rationale. At this
point, DEP will be prejudiced by the addition of vague charges of wrongdoing without specific
factual or legal support. |

We are also persuaded that the Starrs should not be permitted to amend their appeal to
allege a defense of financial inability to comply with the 2002 Order. The pertinent information
is exclusively within their possession, and their Motion does not contend that the relevant facts
could not have previously been discovered.” Thus, there is no legitimate reason advanced as to
why Appellants, exercising due diligence, could not have previously asserted this defense in their

Notice of Appeal. 25 Pa. Code § 1021.53(b)(2). Moreover, the Starrs’ financial ability to comply

1 We note that the Notice of Appeal contains a 25-page recitation of objections and more than twenty attached
documentary exhibits.
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with the order is irrelevant to this appeal. See Ramey Borough, 466 Pa. at 49; Kidder Township v.
DER, 399 A.2d 799, 801-02 (Pa. Cmwlth. 1979); Heidelberg Heights, 1998 EHB at 541-43
(DEP is under no obligation to consider economic impact of its order and financial inability to
comply with an order is not a valid objection in context of administrative proceeding challenging
issuance of order, as opposed to a subsequent enforcement proceeding in Commonwealth Court);
Agmar Sewer Company, Inc. v. DEP, 1997 EHB 433, 437-39 (same).

We reject Appellants’ fourth proposed amendment that DEP abused its discretion
because the 2002 Order allegedly requires that all tires removed from the Site “must be buried in
approved landfills at a cost to the Starrs of not less than $50/ton, when such tires should be sold
to [DRI] for $15/ton for recycling.” This allegation is simply inaccurate. The 2002 Order
clearly states that the Starrs “shall remove all waste tires from the Site for recycling, processing
or disposal to a facility that has been previously permitted or approved by the Department.” See
Notice of Appeal, at exh. V, p. 10, § 1 (emphasis added). Moreover, as with similar allegations
in the Notice of Appeal, this allegation implicates DEP’s prosecutorial discretion in a manner not
reviewable by the Board.

Finally, like much of the Notice of Appeal, this assertion can only be comprehended as a
transmogrification of an argument that the waste tires at the Site should not be treated as waste
within the meaning of the SWMA because the Starrs believe the tires have economic value. But
in sustaining DER’s authority to issue the 1987 Order, both the Board and Commonwealth Court
rejected the Starr’s argument that, because the tires are a valuable marketable commodity, they
should not be considered waste as defined by the SWMA. Starr, 1991 EHB at 499-500. The
Commonwealth Court explained:

Starr argues that the tires are not waste because they are a marketable commodity

capable of being profitably recycled for various further uses. As the Board
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observed, the fact that the discarded tires may have value to Starr does not mean
that they are not “waste.” Starr’s value-based analysis falters in at least two
respects. First, it ignores the express legislative policy in the Act to correct
“improper and inadequate solid waste practices {which] create public health .
hazards, environmental pollution . . . .” 35 P.S. § 6018.102. Testimony showed
that the tires pose a fire danger and harbor mosquitoes and other insects, thus
constituting a public health hazard. Second, the value-based analysis ignores the
absurd result that a party could escape environmental regulations by simply
declaring his waste has value. Accordingly, the Board properly found that the tires
on Starr’s property were municipal waste and subject to regulation.

Starr, 607 A.2d at 323-34 (footnotes omitted). We will not exercise our discretion to permit an
amendment that merely reformulates the value-based analysis argument submitted to, and
rejected by, the Commonwealth Court over ten years ago.

Accordingly, we enter the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
MAX STARR AND MARTHA STARR

V. : EHB Docket No. 2002-049-C
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 18th day of September, 2002, it is hereby ORDERED as follows:

1. Appellants’ Petition for Reconsideration of the Board’s Order of August 16, 2002
1s hereby denied;
2. Appellants’ Petition for Reconsideration of the Board’s Order of August 19, 2002

1s hereby denied; and

3. Appellants’ Motion for Leave to Amend the Notice of Appeal is hereby denied.

ENVIRONMENTAL HEARING BOARD

YAl (P

MICHELLE A. COLEMAN
Administrative Law Judge
Member

Dated: September 18,2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Nels J. Taber, Esquire

Amy Ershler, Esquire
Northcentral Regional Counsel
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EHB Docket No. 2002-049-C

For Appellant:

Alvin J. Luschas, Esquire

DERR, PURSEL, LUSCHAS & NORTON
120 West Main Street, P. O. Box 539
Bloomsburg, PA 17815

Paige Macdonald-Matthes, Esquire
SAUL EwING LLP

2 North Second Street, 7" Floor
Harrisburg, PA 17101

For Fred McKillop:
Karin K. Ashford, Esquire
STEVENS & LEE, P.C.

111 North Sixth Street
P.O. Box 679

Reading, PA 19603
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY iV
TELECOPIER (717) 783-4738 A HARRISBURG, PA 17105-8457 SECRETARY TO THE BOAR
WWW.EHB.VERILAW.COM

TINICUM TOWNSHIP AND WALTER
SCHNEIDERWIND, Intervenor

V.

COMMONWEALTH OF PENNSYLVANIA, EHB Docket No. 2002-101-L
DEPARTMENT OF ENVIRONMENTAL

PROTECTION and DELAWARE VALLEY : Issued: September 18, 2002
CONCRETE CO., INC. :

OPINION AND ORDER ON
PETITION FOR SUPERSEDEAS

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis:

A supersedeas of an NPDES permit renewal is granted where the appellant has
demonstrated that the permittee will not suffer any injury and the environment will not be
harmed if a supersedeas is granted, that local residents and the hydrologic regime are suffering
irreparable harm and that the harﬁ may be exacerbated in the absence of a supersedeas, and that
the appellant has a substantial likelihood of proving that the Department materially erred by not
considering the environmental impact of pumping in accordance with the renewed permit’s
terms.

OPINION

Delaware Valley Concrete Co., Inc. (“DVCC”) owns a quarry that is adjacent to the

Delaware River in Tinicum Township, Bucks County (the “Township”). Walter Schneiderwind

(“Schneiderwind”), the Intervenor, operates a produce farm immediately to the south of the
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quarry. The quarry traditionally consisted of a sand and gravel operation. After it exhausted
most of the sand and gravel deposits, DVCC applied for a permit revision that would allow it to
mine deeper and to use biasting to mine the shale and argillite beneath the sand and gravel. The
Department of Environmental Protection (the ‘“Department”) issued the necessary permit
revision on October 17, 2001. Several township residents and the Township appealed that
permitting action at EHB Docket Nos. 2001-258-L (consolidated) and 2001-263-L, respectively.

On April 29, 2002, -the Bucks County Court of Common Pleas issued a preliminary
injunction enjoining DVCC from blasting. DVCC may mine shale, but it is not allowed to use
blasting to do it. That ruling is up on appeal. In the meantime, DVCC, the Township, and the
Department entered into a stipulation for a stay of proceedings and a supersedeas of blasting
pending the results of the appeal from the preliminary injunction. The Board approved the

. supersedeas on May 2, 2002.

Like many surface mines, DVCC’s quarry collects water. DVCC has pumped that water
out of the pit and into the Delaware River since the late 1970s. DVCC has an NPDES permit
that authorizes that discharge up to an average of 3.456 million gallons per day (mgd). The
Department renewed that permit on April 10, 2002. The instant appeal is the Township’s
challenge to that renewal.

On July 26, 2002, the Township filed a petition to supersede the NPDES permit renewal.
We held a hearing to address the petition on September 12 and 13. The Township presented the -
testimony of four experts, two Departmental employees, and several lay witnesses, including
Schneiderwind. Neither DVCC nor the Department presented any witnesses.

Preliminary Issues Regarding the Issuance of a Supersedeas

The Department filed a motion to dismiss the Township’s petition in advance of the
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hearing. The Department argued that the Board is precluded from issuing a supersedeas in this
appeal regardless of the merits of the petition for supersedeas because to. do so would alter the
“last lawful status quo ante.” Secondly, the Department argued that the Township’s goal is to
stop the pumping of the quarry, so it is essentially asking for an injunction, and this Board cannot
issue injunctions. We denied the motion at the beginning of the hearing, but the Department
renewed its arguments as a ground for denying (as opposed to dismissing) the petition.

As we explained at the hearing, the cohcept of “last lawful status quo ante” is easy to
state but can be frustratingly difficult to apply in a real-world situation. We do not believe that it
can or should operate as the dispositive standard in this appeal. We have no basis in this case for
concluding that the situation that obtained prior to the supersedeas petition was “lawful.” The
mere fact that DVCC had a permit does not necessarily mean that its operation was lawful. If the
Township is correct in asserting that the quarry is causing ongoing harm to the environment, it
cannot be said that the quarry is operating lawfully.! In lieu of searching for the lawful status
quo ante, we will apply the clear-cut, understandable criteria that are spelled out in our enabling
statute and the regulations governing whether a supersedeas should issue. 35 P.S. § 7.514(d); 25

Pa. Code § 1021.63.

' Contrast Montenay Montgomery Limited Partnership v. DEP, 1998 EHB 302, where the Board denied a
supersedeas from an air quality plan approval. The plan approval and a preexisting, unchallenged operating permit
contained the same requirement. Regardless of what the Board did with respect to that requirement in the plan
approval, the separate operating permit would have been unaffected. Here, there is only one permit, and the
continuing validity, i.e. lawfulness, of that permit is at the heart of this appeal. At bottom, it is not extraordinarily
productive in many cases to quest for the “last lawful status quo ante” grail, particularly where clear, deciding
criteria are set forth in the regulations. See, e.g., Parker Sand and Gravel v. DER, 1985 EHB 557, and the many
decisions trying to explain that holding. In many of the cases where we have cited the precept of preserving the
status quo, it would be at least as accurate to say that a supersedeas cannot be used to give the petitioner something
that it did not already have prior to the supersedeas of the Department’s latest action. Whatever status the petitioner
had before the supersedeas of the latest Departmental action is the status to which the petitioner returns. It is not
clear why this Board needs to overly concern itself with trying to define what the petitioner’s legal status was prior
to the supersedeas of the Departmental action under appeal. The Board’s focus should be on the Departmental
action under appeal.
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As to the Department’s argument that the Township is seeking an injunction, we do not
agree the Township’s petition is anything other than what it purports to be: a request that we
supersede the permit renewal. This Board does not have the power to enjoin DVCC from
pumping. It does have the authority, however, to supersede the renewal of DVCC’s NPDES
permit. As we stated in Grove v. DEP, 2000 EHB 1212, 1214 n.1, quoting Thomas v. DEP, 1998
EHB 778, 782-83,

although an injunction and a supersedeas bear some superficial
similarities, they are distinctly different. When a person would like to
prevent another from engaging in a particular activity, he must ordinarily
secure an injunction, an equitable remedy. A supersedeas, by contrast, is a
much narrower remedy: it merely supersedes an action by an agency or
tribunal pending a review of challenges to the action.
We are satisfied that the Township is not seeking anything more than an order superseding the
permit renewal. Whether the Township’s “goal” is to stop the pumping is irrelevant. We offer
no opinion regarding the legal and practical effect of a supersedeas of an NPDES permit renewal,
except as follows.
DVCC contends that the Board lacks the ability to issue a meaningful supersedeas in this

case by virtue of 25 Pa. Code § 92.9. That section provides as follows:

'(b) The terms and conditions of an expired permit are automatically
continued when the following conditions are met:

(1) The permittee has submitted a timely application for a new
permit in accordance with § 92.13 (relating to reissuance or
renewal of permits).

(2) The Department is unable, through no fault of the permittee, to
issue or deny a new permit before the expiration date of the
previous permit.

(c) Permits continued under subsection (b) shall remain effective and

enforceable against the discharger until the Department takes final action
on the pending permit application.
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DVCC argues that a supersedeas would simply result in an automatic reincarnation of its
old permit. We believe that this reading of the regulation is incorrect. The regulation simply
states that a permittee who subrmits a ﬁmely renewal application will not be made to suffer a loss
of its permitted status if the Department is unable to process its application in a timely manner.
Once the Department does act, however, the expired permit cannot be subsequently
automatically “continued,” regardless of what transpires after the Department’s “final action.”
The regulatory reprieve only applies up until the point of the Department’s “final action.” 25 Pa.
Code § 92.9(b) & (c). As noted above, a supersedeas merely returns a party to the status that it
had concerning its permit prior to the supersedeas of the Departmental action. Here, it would
appear that DVCC has neither an “automatically continued” permit nor a valid renewal as the
 result of our order.

DVCC asserted at the hearing that the Department interprets 25 Pa. Code § 92.9(b) the
same way that DVCC does. There is no record to support that assertion. Although Departmental
counsel presented legal arguments on point, he did not represent that his arguments represented
the Department’s official position. In any event, whether the Department chooses to apply §

92.9 in the manner proposed by DVCC is beyond our immediate control. Our purpose here in
addressing the point is limited to refuting DVCC’s argument that a supersedeas should not be
issued because it would be a meaningless gesture as a matter of law.

Supersedeas Criteria

As noted above, the circumstances affecting the grant or denial of a supersedeas petition
are described at 25 Pa. Code § 1021.63, as follows:

(a) The Board, in granting or denying a supersedeas, will be guided by

relevant judicial precedent and the Board’s own precedent. Among the
factors to be considered:
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(1) Irreparable harm to the petitioner.
(2) The likelihood of the petitioner prevailing on the merits.

(3) The likelihood of injury to the public or other parties, such as
the permittee in third party appeals.

(b) A supersedeas will not be issued in cases where pollution or injury to
the public health, safety or welfare exists or is threatened during the period
when the supersedeas would be in effect.

See also 35 P.S. § 7514(d), to the same effect.
We described some of the general principles regarding supersedeases in Global Eco-
Logical Services v. DEP, 2000 EHB 829, 831, as follows:

A supersedeas is an extraordinary remedy which will not be
granted absent a clear demonstration of appropriate need. Oley Township
v. DEP, 1996 EHB 1359, 1361-1362. Where the mandatory prohibition
against issuance of a supersedeas does not apply, the Board ordinarily
requires that all three statutory criteria be satisfied. Global Eco-Logical
Services, Inc. v. DEP, 1999 EHB at 651; Svonavec, Inc., 1998 EHB at
420; Pennsylvania Mines Corporation v. DEP, 1996 EHB 808, 810; see
also  Chambers Development Company, Inc. v. Department of
Environmental Resources, 545 A.2d 404, 407-409 (Pa. Cmwlth. 1988).
Although there have been exceptions, in the final analysis, the issuance of
a supersedeas is committed to the Board’s discretion based upon a
balancing of all of the statutory criteria. *Global Eco-Logical Services,
Inc., 1999 EHB at 651; Svonavec, Inc., 1998 EHB at 420; see also
Pennsylvania PUC v. Process Gas Consumers Group, 467 A.2d 805, 809
(Pa. 1983).

The practical effect of issuing a supersedeas in this matter would be to preclude a lawful
discharge to the Delaware River. The practical effect of precluding a discharge would be to
preclude pumping water out of the quarry. All parties at the supersedeas hearing assumcd that
precluding pumping will, in turn, mean that the pit fills with water during the pendency of the
supersedeas. We have no reason to question that assumption. Therefore, we analyze this case in
terms of the consequences and effect of allowing the pit to temporarily fill with water pending a

hearing on the merits. The alternative is to allow DVCC to maintain a predominantly dry pit
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with unreclaimed highwalls, which would at least give DVCC the opportunity to mine shale so
long as it does not use blasting.
Harm to the Permittee

We view the following finding to be critical: There is no record evidence that DVCC
would suffer any harm whatsoever if the pit is allowed to fill during the pendency of this
litigation.

DVCC’s counsel argued that DVCC would like to be able to mine. Two minutes of
testimony would have been enough to support that argument. There was no such testimony.

Aside from the lack of any record evidence, counsel’s argument is inconsistent with the
undisputed, corroborated evidence presented by the Township that the quarry has been dormant
for years.: Furthermore, the Bucks County Court referenced an agreement between DVCC and
the Township providing for the construction of a golf course at the site. The circumstantial
evidence contradicts counsel’s assertion of a short-term desire to mine.

DVCC argued, but presented no evidence to show, that allowing the pit to fill up and
pumping it out later would be more expensive than continuous pumping. The Township
presented expert testimony that, over the long run (admittedly undefined), it would likely be less
expensive to cease continuous pumping now and empty out the quarry later if necessary.

DVCC argued that allowing the pit to fill up temporarily might violate the law.
Tellingly, the Department did not appear to enthusiastically endorse that contention. Neither the
Department nor DVCC could convincingly cite a regulation that would prohibit the filling. The
permit itself does not appear to require, as opposed to authorize, pumping. Nor do we believe
that the tefnporary filling during the pendency of a Board-issued supersedeas is inconsistent with

DVCC’s approved operations plan. .
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DVCC argued that the property would be more marketable without the pit being
temporarily filled with water. Again, we have nothing other than counsel’s legal argument.
Again, a small amount of testimony might have gone a long way on the point. Instead, we have
no evidence of a desire to sell'in the near term or of comparative property values. We also are
not willing to accept DVCC’s invitation to take judicial notice of the fact that a dormant quarry
wherein blasting is blocked is marginally more valuable than the same quarry wherein pumping
is also temporarily blocked.

Harm to the Environment and Public With a Supersedeas

Initially, there is no evidence or argument that allowing the pit to fill up will harm the
environment in any way.

Instead, DVCC focused its arguments on safety concerns. With or without a supersedeas,
the pit has unreclaimed highwalls. There is no record evidence of the relative safety risks
presented by a water-filled quarry with unreclaimed highwalls versus a dry quarry with the same
unreclaimed highwalls. We appreciated the Department’s candor in acknowledging in argument
that neither condition is particularly safe, and although each condition presents different risks,

“neither is more or less dangerous than the bther. Without discounting the risk of either condition,
common sense would suggest that falling off the edge into water gives the victim a greater
chance than falling to the bottom of a dry cliff.

Without any evidence to prove its case, DVCC was once again left to fashion legal
argument. DVCC posited that a water-filled quarry is more of an attractive nuisance. There is
neither fact nor law to support this position. Instinctively, a dry quarry would seem to be at least

as likely to attract thrill-seekers as a water-filled quarry.
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Irreparable Harm to Petitioner Without A Supersedeas

The Township’s case may be summarized very briefly as follows. There is challenged,
but uncontroverted, opinion testimony from qualified groundwater experts that pumping the
quarry is having an ongoing adverse effect on nearby wells. There is uncontroverted expert
testimony that pumping is not only causing current water losseé, but that digging deeper into the
shale (as currently permitted even with the stays on blasting), when combined with DVCC’s
authorized discharge of up to 3.456 mgd, will have a wide-ranging adverse effect on the
hydrologic balance of the area.

A drawing attached to a Departmental report (the report itself was not moved for
admission into evidence) finds that pumping has lowered the local groundwater table by about
eight to ten feet without taking into consideration the further deepening of the quarry pursuant to
the October 2001 permit revision. It is possibie, but in our view not demonstrated at this point,
that the drawdown is adversely affecting Schneiderwind’s crop yields.

Neither DVCC nor the Department put on any case in rebuttal. DVCC relies upon its
cross-examination of the Township’s witnesses. It argues that there are numerous weaknesses in
the Township’s case.

We acknowledge DVCC’s point that, allowing for the fact that the Board pressures the
parties to condense their cases for a supersedeas, there were noticeable weaknesses in the
Township’s case. One of its experts believed himself to have been personally harmed by the
pumping. There is little in the way of empirical testing to back up the expert opinions. The

prediction of a far-reaching impact is difficult to accept at face value given the local topography

2 This question will be the subject of a more thorough investigation in another appeal scheduled for a hearing in the
near future. Schneiderwind v. DEP, EHB Docket No. 2000-113-MG. Although the Township presented
abbreviated expert opinion at the supersedeas hearing regarding the hydrological connection between the farm and
the quarry, the opinion testimony was not presented in a comprehensible manner due to the witness’s mannerisms.
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and close proximity to the Delaware River. Nevertheless, as effective as it may have been,
DVCC’s cross-examination was not able to discredit the Township’s case enough for us to
conclude that the Township failed to meet its burden of proving that irreparable harm is
occurring and that further harm is threatened. We may have our suspicions, but we are not
hydrogeologists.

By way of illustration, DVCC argued that the adverse effect being seen in the wells is
caused by the drought,v not pumping the quarry. Although common sense might support this
theory, there is no expert opinion to back it up. The Township’s expert vigorously disputed the
theory and backed up his opinion with the sorts of information reasonably relied upon by experts
in his field. There is no record basis here for accepting DVCC’s alternate explanation.

The Department was presumably aware of these groundv?ater concerns when it renewed
the NPDES permit and/or revised the mining permit, but it chose not to explain at the hearing
why it repudiated those concerns.” If nothing else, the existing record unquestionably supports
the conclusion that there is more of a threat to the public interest from allowing the pumping to
continue than allowing the pit to temporarily fill up.

We are not entirely sure that the Township is required in this particular case to make a
separate showing that the harm to its residents and the environment in the vicinity is and/or will
be “irreparable.” First, there is a coincidence in this case between the first and third of the
supersedeas criteria. The Township is acting on behalf of its citizens and its environment. The

first criterion is “irreparable harm to the petitioner.” 35 P.S. § 7514(d)(1)(1). The third criterion

3 Thus, returning for a moment to the Department’s status quo argument, the uncontradicted evidence at this point is
that pumping the quarry is causing an adverse environmental impact that cannot be considered “lawful.” We find it
difficult to believe that a quarry that is operating in a manner that results in diminution of water supplies is operating
“lawfully” and that the Department, if that situation is shown to be the case, would have an interest in preserving
that “‘status quo.”
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is “likelihood of injury to the public.” 35 P.S. § 7514(d)(1)(iii). In this case, both criteria cover
the same consideration. Secondly, if a supersedeas may not issue pollution or injury to the
public exists or threatened during the period when the supersedeas would be in effect, 35 P.S. §
7514(d)(2), it would seem to follow that a supersedeas should be issued if failure to do so would
perpetuate, or fail to eliminate the impending threat of, pollution or injury to the public. It has
been shown that the absence of a supersedeas would cause such harm here. Furthermore, where,
as here, unlawful activity is ‘occum'ng or is threatened (e.g., in the form of damage to wells and
the hydrological regime), or there is a violation of express statutory or regulatory provisions
(e.g., prohibiting water losses and pollution), it has been said that there is irreparable harm per
se. Pleasant Hills Construction Co. v. Public Auditorium Authority of Pittsburgh, 782 A.2d 68,
79 (Pa. Cmwlth. 2001) (appeal pending); Harriman Coal Corp. v. DEP, 2001 EHB 234, 252.

In any event, the concept of irreparable harm includes damage that can be estimated only
by conjecture and not by an accurate pecuniary standard. Carlini v. Highmark, 756 A.2d 1182,
1188, (Pa. Cmwlth. 2000), app. denied, 775 A.2d 809 (Pa. 2001). The water losses and adverse
impact upon the hydrological regime that are occurring and will be excaserbated by deepening
the quarry and continuing the permitted discharge constitute losses that can only be estimated by
conjecture and not by an accurate pecuniary standard. See Indian Lake Borough v. DEP, 1996
EHB 1372, 1373-74 (mining that would have dewatered lake, if shown, would have been

superseded).*

* On this point, we pause to quote from this Board’s opinion in Pennsylvania Mines Corp. v. DEP, 1996 EHB 808:

Irreparable harm is essentially an equity concept. The Board precedent is based
on equity cases dealing with preliminary injunctions where the test focuses on whether
the party has an adequate remedy at law, i.e., money damages. Perhaps because the
Board has no equity powers the test has been somewhat strained in its application to
cases before the Board.

1996 EHB at §10 (citations omitted).
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Likelihood of Success

DVCC argues that the Township has no likelihood of success because it lacks standing.
The argument is based on the purported absence of harm to the Towhship itself. The existing
record shows harm to Township residents and the environment within the Township, which
should be sufficient to establish standing under applicable case law. Franklin Township v. DER,
452 A.2d 718, 720 (Pa. 1982); Giordano v. DEP, 2000 EHB 1154, 1156-57. The Township is
likely to succeed on this issue based on the record currently before us.

The primary thrust of the Department’s argument in contraposition to the Township’s
likelihood of success is that this appeal, as distinct from other appeals pénding before this Board
regarding DVCC’s quarry expansion, only relates to the renewal of the quarry’s NPDES permit.
Therefore, it is only appropriate to consider v(zhether the permit discharge limits have changed,
and if they have, whether the changes are appropriate. In other words, this case must focus on
end-of-the-pipe issues. In DVCC’s case, the parameters did not change and there has been no
record showing of any adverse effect to the receiving waters (i.e. the Delaware River). It
follows, in the Department’s view, that there is nothing else for either the Department or the
Board to consider.

The Department’s argument flies in the face of the applicable regulation, 25 Pa. Code §
92.13(b), which reads as follows:

Upon completing review of the new application [for a permit
renewal], the Department may reissue or renew the permit if, based on up-
to-date information on the permittee’s waste treatment practices and the
nature, contents and frequency of the permittee’s discharge, the
Department determines that the: :

(1) Permittee is in compliance with all existing Department-
issued permits, regulations, orders and schedules of compliance, or

that any noncompliance with an existing permit has been resolved
by an appropriate compliance action or by the terms and conditions
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of the permit (including a compliance schedule set forth in the
permit) consistent with § 92.55 (relating to schedules of
compliance) and other applicable Department regulations.

(2) Discharge is...consistent with the applicable water quality
standards, effluent limitations or standards and other legally
applicable requirements established under this title, including
revisions or modifications of the standards, limitations and
requirements which may have occurred during the term of the
existing permit.

With respect to subpart (1), it was undisputed here that DVCC was not in compliance
with its mining permit when the NPDES permit was renewed. The mining permit required
DVCC to submit regular discharge reports, and it has not done so. This error standing alone was
not shown by the Township to be compelling enough to justify a supersedeas. It is entirely
noteworthy, however, that the Department renewed the NPDES permit without considering
moniton'ng reports that should have been submitted under existing permits.

The regulation pointedly refers to Title 25, which encompasses all environmental
programs, as opposed to Chapter 92, which relates to NPDES permits. Thus, the Township has a
substantial likelihood of success in arguing that the Department should have checked whether
DVCC’s discharge is consistent with the requirements of Chapter 77 of Title 25, which regulates
noncoal surface mining activities. Under that chapter, a noncoal operator is required to show in
its application a description of how it will ensure the protection of the quality and quantity of
surface water and groundwater. 25 Pa. Code § 77.457. Mining activities, which includes the
pumping at issue here, must be planned and conducted to minimize disturbances to the prevailing
hydrologic balance within the permitted area and adjacent areas. § 77.521(a). The Chapter 77
regulations expressly require that “the discharge of water from areas disturbed by mining

activities shall comply with this title.” 25 Pa. Code § 77.522(b) (emphasis added).

The Department’s highly compartmentalized approach is also inconsistent with this
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Board’s holding in Oley Township v. DEP, 1996 EHB 1098, which held that the Department,
when reviewing one permit application, should not ignore the effect the project may have on
media or conditions typically permitted under other programs. ‘

The Department emphasizes that the Township’s appeal involves a permit re,newal, not a
new permit. We do not doubt that the vast majority of NPDES permit renewals will not be
problematic, and relatively minimal review may suffice in most cases. But here, the quarry
operation was recently chang.ed in a material way. The expansion was the subject of strong local
interest. Legitimate concerns were beihg raised. The Department’s own hydrogeologist found
that adverse local effects could not be ruled out.

Even if we assume for purposes of argument that the nature of the ‘quarry operation was
not being changed in important ways, 25 Pa. Code § 92.13 reflects the notion that most
environmental permits should not be issued with indefinite terms. See 25 Pa. Code § 92.9(a)
(NPDES permits may not have a term that exceeds 5 years). It makes sense to check the
situation from time to time baéed upon “up-to-date information” to ensure that the activity is still
appropriately permitted. The Department’s suggestion that it only needs to exercise the slightest
examination if a permittee proposes to chaﬂge its discharge permit limits as part of the renewal
does not strike us as consistent with regulatory requirements.

An application for a renewal does not compel the Department to reexamine whether the
original permit should have been issued in the first place. It does, however, require the
Department to ensure that a continuation of the permitted activity is appropriate based upon up-
to-date information. Similarly, our review focuses upon the continuation, not the historical
initiation, of the activity in question. “The doctrine of administrative finality has no application

where the issues raised are raised in different proceeding in which new facts are relevant to the
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propriety of the Department’s action.” Riddle v. DEP, EHB Docket No. 2000-230-MG, slip op.
at 7 (March 25, 2002), citing Bethléhem Steel Corp. v. DER, 309 A.2d 1383 (Pa. Cmwlth. 1978).
The scope of the pertinent inquiry for a legislatively mandated permit renewal is broader than the
scope of the inquiry for, say, a permit modification, 25 Pa. Code § 92.13a (only those permit
conditions which are new or are materially changed in the modified permit are reopened), or an
update to an Act 537 plan, Winegardner v. DEP, EHB Docket No. 2002-003-L (September 17,
2002) (appeal from update generally limited to contents of update). It is not clear, based on the
existing record, that the Department gave the renewal request the attention that it deserved.

It also does not appear to b.e consistent with regulatory requirements for the Department
to close its eyes to anything other than the effect of the discharge on receiving waters. Where, as
here, other.aspects of the permitted discharge are legitimately alleged to be having an adverse
effect on the environment, the Department should consider those as well. Here, the permit
authorizes a discharge of up to 3.456 million gallons per day. That water must be coming from
somewhere. Repeated seasons of drought have heightened awareness that water is not the
infinite resource that we once thought it to be. A discharge that proposes to, in effect, draw up to
3.456 million gallons per day out the local hydrological regime is certainly worthy of at least
some considered attention.

In fact, there is no evidence here that the Department ever considered the relationship
between the effluent limit of 3.456 mgd and the local hydrology. That limit goes back several
decades and is based upon the rated capacity of the quarry’s pumps at the time. There is nothing
in the record to suggest that environmental protection was considered in any way. In the recent
renewal, the Department simply extended that limit for another five years without any apparent

attention to the fact that the quarry is to be expanded, there are legitimate local concemns
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regarding the effect of the purﬁping, and the pumps used to create the original limit no longer
exist.

During closing argument, Department’s counsel argued that, even if a review of
hydrologic concerns was appropriate in considering whether to renew the NPDES permit, such a
review did occur here in the context of the review of the mining permit revision. Unfortunately,
there is little or no record evidence to sﬁpport that statement. To the extent that there was
passing reference to a review, there was no detaﬂ whatsoever presented regarding the scope of
that review and what conclusions were reached. We are left to wonder if the Department
considered the effect of pumping on local wells. If it did, we do not know what it concluded or
why it chose to issue the permits in the face of expressed local concerns. We know that the
Department qualifiedly discounted the claim of harm to agricultural uses, but beyond that, there
is no record of any meaningful consideration of hydrological impact.

We have no intention of elevating form over substance. If the Department revises a
mining permit in close temporal proximity to renewing an NPDES permit, it could very well be
that the hydrological analysis conducted precedent to revising the mining permit will suffice for
renewing the NPDES pérmit. Here, the separation of about six months between the mining
permit revision and the NPDES permit renewal may or may not have been close enough,
particularly since there were no operations during that time. We do not know because we cannot
refer to any Departmental or expert opinion testimony on the question. In any event, we have no
details regarding the details of any review that may have occurred.

Thus, based on the existing record, the Township has a substantial likelihood of success
of proving that the Department erred by failing to conduct any meaningful review of the alleged

environmental consequences of renewing an NPDES permit that authorizes a daily discharge of
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3.456 million gallons. Given the current record, the Township is likely to show that the
Department conducted an inadequate investigation. The Township has not at this point,
however, shown that it is likely to be successful in proving that an adequate investigation would
have necessarily revealed that the bermit should not have been renewed. While the latter
shoWing would have bolstered its case even further, we do not believe that it is critical to the
issuance of a supersedeas in this appeal.” The Township has demonstrated a substantial
likelihood of success on at least one of its key arguments. If it realizes that éuccess, a remand to
the Department, at a minimum, is a substantial possibility.

DVCC at the hearing suggested that it was not fairly on notice that the Township was
challenging the permit renewal on the grounds relied upon herein. We see no merit to this
charge. The Township in this appeal incorporated by reference all of the objections that it raised
in the appeal docketed at 2001-263-L. That appeal raises numerous issues related to
groundwater. For example, the appeal includes the following objections, not necessarily quoted
- verbatim:

4. The permit fails to provide for protection against hydraulic
impacts on neighboring properties.

17. Failure to require monitoring wells.
19. Ignores permittee’s violations, including failure of
monitoring.

23. Failure to identify affected wells, noting that there are 41
residential wells within 100 feet.

47.  Failure to require monitoring of residential wells.

> Under Board precedent, the Township was required to make a credible showing that it would suffer irreparable
harm, but a strong showing that it has a likelihood of success on the merits. Pennsylvania Mines Corporation v.
DEP, 1996 EHB 808, 810; Lower Providence Township v. DER, 1986 EHB 395, 397.



49.

50.

51.

59.

60.

Failure to consider effect on nearby wells and/or water -
tables as established by prior events due to dewatering in
drought of 1999.

Failure to take into account effect of past mining activities
on flooding, water table, water quality, and the

environment.

Failure to require historic data on all wells within zone of
influence.

Inaccurate water survey.

Ignoring the past dewatering of Schneiderwind farm.

The petition for supersedeas also contains several allegations regarding the harm being caused by

the pumping. (See, e.g., 17, 8, 10.) DVCC’s claim of surprise is unfounded.

Conclusion

The Township’s residents are suffering and are threatened with additional irreparable

harm as a result of the ongoing pumping. DVCC will suffer no injury if the pumping stops for

the time being. Allowing the pit to fill presents no environmental threat, and no more of a safety

threat than exists at the site right now. The Township has a substantial likelihood of prevailing

on its claim that the Department failed to conduct an adequate investigation of the hydrological

impact of renewing the permit to discharge up to 3.456 mgd from the quarry. A supersedeas of

that permit renewal as set forth in our order of September 17, 2002 is warranted.

ENVIRONMENTAL HEARING BOARD
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OPINION ON MOTIONS TO COMPEL
AND FOR PROTECTIVE ORDERS

By George J. Miller, Administrative Law Judge
Synopsis

This opinion is issuedvto further explain rulings made in an earlier order which
disposes of some of the discovery disputes related to an appeal from a water allocation
permit. The Board granted in part and denied in part motions to compel by the appellants.
Many of the interrogatories and document requests related to conditions and water
sources in the vicinity of the project were overly broad; the Board therefore limited the
permittee’s obligation to respond to subjects related to the environmental impact of the

project and limited the responses to a specified geographic area around the project.
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The Board’s order reserved judgment on the extent to which the appellants may
explore information which might have remote relevance to alternatives to the project,
including past negotiations to acquire the assets of the municipal water authority which is
one of the parties in these appeals. The information sought on pricing of water and
negotiation strategy with the municipal water authority is said to be confidential business
informétion by the permittee. The permifctee further seeks to protect its disclosure to
counsel for some of the appellants on the grounds that those counsel represent its
competitors. The Board has reserved judgment on these discovery requests pending
copies of documents submitted by the permittee to the Department with respect to
alternatives to the project so that the Board’s ruling on relevance will not be made in a
complete vacuum. The Board has also reserved ruling on motions for protective orders by
both the appellants and the permittee.

OPINION

The Board has before it discovery motions from nearly all the parties in this
appeal from a water allocation permit issued by the Department to the Pennsylvania
Suburban Water Authority (Permittee). Wallace Township, the Brandywine
Conservanc&, and East Brandywine Township (collectively, Wallace Township) moved
to compel answers to interrogatories and production of documents. They have also
proposed a protective order under which confidential information may be managed for
the remainder of the discovery period. Another appellant, the Downingtown Municipal
Water Authority (DMWA) has moved to compel the Permittee to designate a
representative to testify on matters relating to the pricing of water and the Permittee’s

past negotiation to acquire some or all of the assets of the DMWA. The DMWA also
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proposes a protective order. The Permittee has responded to the motions to compel and
has also moved for a protective order.

A conference call was held with all the parties on September 16, 2002, and an
order was issued the following day, disposing of the majority of the issues raised by these
motions.! However, we felt it necessary to explain our rulings in more detail in order to
serve as a guide for the parties as they continue this litigation and to preserve our
reasoning should any party wish to challenge these rulings on appeal.

The permit under appeal in this matter is a Water Allocation Permit issued on
April 18, 2002, pursuant to the authority the 1939 Water Rights Act,? which provides a
framework under which a public water supply agency may acquire “new water rights, a
new source of water supply, or . . . an additional quantity of water or water rights from an
existing source of water.”> The permit authorizes the Permittee to withdraw 27 percent
of the stream flow of the East Branch of the Brandywiné Creek in Wallace Township,
Chester County.* This withdrawal is not to exceed 4.0 million gallons of water per day
and is subject to other limitations such as the installation of water gauges downstream.
This water will be stored in the former Cornog Quarry.’ The Appellants6 in this matter
have objected to the permit on a variety of grounds, including, among others, damage to
natural and recreational resources, negative impact on the municipalities’ ability to

control urban sprawl, and the Department’s failure to properly consider a variety of legal

! That order is incorporated as an appendix to this opinion.

2 Act of June 24, 1939, P.L. 842, as amended, 32 P.S. §§ 631-641.

332 P.S. §636.

* Notice of Appeal, Ex. A.

> Permittee’s Response, Luitweiler Affidavit.

% The Appellants include not only Wallace Township and the DMWA, but also
the Sierra Club and Delaware Riverkeeper.
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provisions such as Acts 67 and 68, amending the Municipalities Planning Code,’ the
Clean Streams Law,® and Article I, Section 27 of the Pennsylvania Constitution.
Significant to these discovery motions, the appealing parties have also objected to the
rissuance of the permit on the ground that less expensive and less environmentally
harmful alternatives exist to meet the Permittee’s water supply needs.’
The Board’s discovery procedure is, for the most part, governed by the Rules of
Civil Procedure.!® Those rules provide that “a party may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending
action . . . .”!! The burden is on the party objecting to a discovery request to demonstrate
its right to refuse to produce the inform&tion.'?

The Permittee generally objects to the disputed discovery requests on the grounds
that they are not relevant to what it characterizes as the rather limited scope of the Water
Rights Act. Wallace Township and the DMWA counter that the material they seek is
indeed:,,relevant because the permit must comply not only with the provisions of the
Water Rights Act, but also must comply with other laws, such as the Clean Streams Law

and Article I, Section 27 of the Pennsylvania Constitution. We need not decide the

precise parameters of the Water Rights Act in order to resolve the discovery disputes

7 Act of July 31, 1968, P.L. 805, as amended, 53 P.S. §§ 10101-11107.

8 Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1- 691.1001.
° E.g., Wallace Township Notice of Appeal, Objection 10.

1025 Pa. Code § 1021.102(a).

'pa. R.C.P. No. 4003.1(a)

12 Estate of Charles Peters v. DER, 1991 EHB 653.
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here. “Relévancy” for the purposes of discovery is to be broadly construed.'> This is
distinct from the concept of relevancy for the purposes of 1learing, which is a much
narrower inquiry: It is enough that the evidence might be relevant.!* Further, in
determining whether the subject matter of discovery is relevant, we are guided by the
- objections raised in the notice of appeal. Provided an objection is not completely baseless
it is a rproper subject of inquiry for discovery purposes.15 At this point, early in the
proceedings, our purpose is not to make judgments whether a party’s position ultimately
has substantive merit."®

With these principles in mind we turn first to Wallace Township’s motion to
compel answers to interrogatories and production ‘of documents.

Discoverv Related to Conditions in the Vicinity of the Project

Interrogatories 32, 33, 34; Document Request 28

These three interrogatories seek the identification of any person who has
conducted investigations “related to the general area of the Cornog Quérry site”; the
identification of every test that has been made “on the general area of the Cornog Quarry
Site”’; and all reports or other documents “related to the general area of the Cornog
Quarry Site.”!” The phrase “general area of the Cornog Quarry Site” is defined by

Wallace Township as “the area within five (5) square miles of the quarry known as the

B Valley Creek Coalition v. DEP, 2000 EHB 970; T.W. Phillips Oil & Gas Co. v.
DEP, 1997 EHB 608; Starr v. DEP, 1996 EHB 313; Harbison-Walker Refractories v.
DER, 1992 EHB 943.

¥ Khodara v. DEP, 2001 EHB 855; City of Harrisburg v. DER, 1992 EHB 170.

5 Valley Creek Coalition v. DEP, 2000 EHB 970.

16 Khodara v. DEP, 2001 EHB 855; Valley Creek Coalition v. DEP, 2000 EHB
970; T.W. Phillips Oil & Gas Co. v. DEP, 1997 EHB 608.

17 Wallace Township Motion to Compel, Ex. C.

845



Cornog Quarry.”'® The Permittee’s primary objection to these interrogatories is that they
are overly broad and Wallace Township’s definition of the “general area” of the site is
ambiguous. The Permittee also argues that these interrogatories are redundant of
Interrogatories 11 and 12. Interrogatories 11 and 12 requested the Permittee to identify
individuals who conducted investigations, and all reports and other documents “related to
the “Permit, the Permit Application and/or the Project.”"®

First, while we agree that investigations, tests and reports and other documents
related to the a certain geographic area of the quarry may be relevant, we also believe that
Wallace Township’s definition is very broad and subject to different interpretations. At
the conference call, counsel for the Permittee suggested that the scope of these
interrogatories related to water supplies be limited to those hydrologically connected to
the Cornog Quarry. The Appellants did not object to this, but counsel for the Sierra Club
contended that for the purposes of evaluating the impact of the project on wildlife, a
circular area of a five-mile radius of the quarry was most useful. No other party objected
to this proposal. Therefore we defined the general area of the quarry to mean, for the
purpose of wildlife, “a circle surrounding the center of the Cornog Quarry having a radius
of five miles,” but limited inquiry to water supplies and environmental conditions to these
hydrologically connected to the Cornog Quarry.*”

Second, these questions are not necessarily redundant of the information sought in

Interrogatories 11 and 12, which are directed to information concerning the permit and

the permit application. Interrogatories 32-34 are slightly broader in scope. However, it is

'8 Wallace Township Motion to Compel, Ex. A.
1 Permittee’s Response the Motion to Compel, Ex. A.
20 Discovery Order, § 1.
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burdensome to require the Permittee to identify investigations, tests and reports that are
not related to the specific objections raised in the notice of appeal connected to the
environmental impact of the project. Therefore, the Permittee need only identify those
items related to investigations of wildlife, drinking water sources hydrologically
connected to the quarry and any related environmental conditions.?!

Document Request 28 requests a variety of documentation concerning the
Permittee’s sources of water in Chester County. The Permittee contends that this request
is far too broad and seeks information about systems and facilities that are not connected
in any way to the service area for the project, known as the UGS Northern Division.??
We agree that there is no possi_ble relevance to much of this information. The UGS
Northern' Division is not physically connected to the other lines that the Permittee
maintains within Chester County, other than an emergency interconnection.”> Moreover,
the project will only provide water to the service area of the UGS Northern Division.**
Tﬁerefore, as with the interrogatories discussed above, we will limit this document
request to those non-privileged items® that relate to water sources that serve the
Permittee’s UGS Northern Division.

Interrogatories 35-37; 39-53

Interrogatories 35-37 and 39-53 are sets of triplets and seek information

concerning (1) communications between the Permittee and various agencies; (2)

2! Discovery Order, §§ 1-3.

22 Permittee’s Response, Luitweiler Affidavit, 97-12.

23 Permittee’s Response 9 9.d (citing Luitweiler Affidavit, §9).

24 permittee’s Response, Luitweiler Affidavit, § 7.

2 Our order did not direct the production of documents that were alleged to be
privileged or confidential. Those materials will be reviewed and rulings made in a
subsequent order. See Discovery Order, § 15, and the discussion below.
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documents sent from the Permittee to those agencies; and (3) documents sent from those
agencies to the Permittee. Each of these three questions is asked relative to the
Department; the Delaware River Basin Commission (DRBC); the U.S. Fish and Wildlife
Service (USFWS); the Army Corps of Engineers (ACE); the Pennsylvania Fish and Boat
Commission (PFBC); and the Department of Conservation and Natural Resources
(DCNR). The communications and document exchanges are “related to the general area
of the Cornog Quarry Site.” The Permittee objects to these interrogatories for much the
same reason that it objected to the last set. That is, they are overly broad, the area in
question is ambiguously defined, and they have provided the information in the answers
to other interrogatories or have made the information otherwise available through .their
files.

- We have resolved this dispute in a similar fashion to the first trio of
interrogatories. That is, we have provided a definition of the general area of the quarry
site and have limited the Permittee’s responsibility for answering these questions to the
extent they concern existing or potential drinking water gources which are hydrologically
connected to the project and environmental conditions related to those sources. Of course,
the Permittee is also not obliged to provide information which has already been provided
in other interrogatories or has not already been produced from its files.?®

Interrogatory 38
“Interrogatory 38 requests the identification of “all communications by and

between your employees related to the general area of the Cornog Quarry Site.”’ In

26 Discovery Order, 7 4, 6-10.
2" Wallace Township Motion to Compel, Ex. C.
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addition to objections similar to those ﬁade and discussed above, the Permittee also
objected to this interrogatory to the extent that it may require the production of
documents subject to the attorney-client privilege. Wallace Township has represented
that it does not wish to compel the production of privileged information at this time.?®
Accordingly, we have resolved this dispute by 1) requiring the production of a privilege
log and 2) limiting the Permittee’s responsibility to communications relating wildlife in a
' five mile radius of the quarry, and sources of drinking water which are hydrologically
connected to the quarry and related environmental conditions. Further, the Permittee may
answer this interrogatory by producing documents containing or referring td any such
communication.*

Interrogatories 86-88

This trio seeks the identification of anyone who has performed investigations, any
tests or any reports or other documents related to the presence or lack thereof of bog
turtles, bog turtle habitat or wetlands in the general area of the quarry or “downstream of
the Cornog Quarry Site.” The Permittee objects that the interrogatories are overly broad
and ambiguous, for reasons similar to its objections to Interrogatories 32-34.
Accordingly, we have resolved this dispute in a similar fashion by limiting the inquiry to
involve wetlands “downstream of the proposed intake that may be hydraulically
connected to the Brandywine Creek or any of its branches.” On the conference call the

Permittee represented that there has only been one bog turtle report, and it has therefore

been required to produce it.

28 Wallace Township Memorandum of Law at 4.
% Discovery Order, § 5.
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Discovery Related to Alternatives to the Cornog Quarry Project:

Interrogatories 111, 112, and 117; Document Requests 17, 69, 70;
Motion to Compel the Designation of a Witness

Wallace Township and the DMWA have argued in their notices of appeal that the
Department erred in granting the water allocation permit by failing to adequately consider
the existence of less environmentally harmful alternatives to the Cornog Quarry project.
They have provided examples of such alternatives including using water from the Marsh
Creek Reservoir, purchasing water from the DMWA, and purchasing the assets of the
DMWA. Accordingly, they seek to discover and identify documents and communications
related to the Permittee’s consideration of alternatives, including the purchase of wafer
from the DMWA, the acquisition of some or all of the assets of the DMWA. The DMWA
seeks the designation of a witness for deposition to testify concerning efforts made by the
Permittee to acquire the DMWA, prices the Permittee pays to other public water suppliers
for water, and the prices the Permittee charges other public water suppliers for water.

.::-The Permittee contends that much of the information sought by the Appellants is

30 and it will be

not relevant and constitutes confidential business information
competitively harmed if forced to produce it, especially documentation and
communications related to pricing. It further contends that efforts to acquire some or all

of the assets of the DMWA occurred in the early 1990’s, before it even acquired the UGS

Northern Division service area, and therefore this subject is also irrelevant.

3 The Board defines confidential business information as “any compilation of
information which is used in a business and which gives that business an opportunity to
obtain an advantage over competitors who do not know or use it.” Such information must
be maintained by the owner in a substantial amount of secrecy. Information which is
public knowledge will not be considered confidential. 7. W. Phillips Oil and Gas Co. v.
DEP, 1997 EHB 608, 611 n. 2.
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We do not believe that the consideration of alternatives to the Cornog Quarry
project is clearly irrelevant. Section 7 of the Water Rights Act requires that the water
rights to be acquired be reasonably necessary for the needs of the applicant and requires a
determination that the grant of the permit will not, among other things, “jeopardize public
safety” or “cause substantial injury to the CommOI“lwealth.”31 The Act further requires the
Department to consider other sources of water.>> Moreover, the issue of alternatives was
raised in the notices of appe:al.33

In addition, the attorneys for the appellants say that at least some information on
the topic of alternatives was considered by the Department in the review of the permit
application. So that we will not be required to.rule on the scope of discovery dn
alternatives in a vacuum, we ordered the parties to produce the material on alternatives
that the Permittee had submitted to the Department.** However, the motion to compel
Document Request 17, which requests “all data” and a host of other types of
documentation “relating to alternatives available” to the Permittee‘ will be denied because
it is clearly overly broad and other discovery which We have ordered will answer the
question.3 3

We are deeply concerned that much of the material and testimony sought by
Wallace Township and the DMWA is sensitive, confidential business information. There

is no dispute that the DMWA is a competitor of the Permittee. There also does not seem

to be much dispute that some of the material that the Permittee may produce is

3132 P.S. §637.

2 g

33 E.g., East Brandywine Township Notice of Appeal, q 10.
** Discovery Order, 9§ 12.

3 Discovery Order, §17.
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confidential or privileged. Therefore, for the time being, we have denied the motion to
compel an answer to Interrogatory 117 which seeks communications related to efforts to
acquire the assets of the DMWA. That negotiation took place -well before the
commencement of the permit application process and its questionable relevance is
outweighed by the prejudice that might be caused to the Permittee by the production of
sensitive materials.

As to the other discovery requests, we do not believe that we can fashion a
reasonable solution to these disputes without first reviewing the documentation which
was submitted to the Department with respect to alternatives. We are also concerned that
the Permittee has moved for a protective order which would restrict counsel for Wallace
Township from accessing the confidential business information which we do order
produced because of his representation of competitors to whom such information would
be valuable.>® Counsel for Wallace Township has been asked to respond to this charge. It
may be that the parties will be able to fashion a resolution of the scope of discovery on
alternatives which will suit all of their interests. Regardless, upon submission of the

documents submitted to the Department on the subject of alternatives to the proposed

36 This strikes us as a draconian measure, but evidently it is not completely
unheard of, especially in the area of patent infringement cases. See, e.g. U.S. Steel Corp.
v. United States, 730 A.2d 1465 (Fed. Cir. 1984)(It may be appropriate in some
circumstances to deny access of confidential information from either in-house or retained
counsel who are involved in “competitive decisionmaking” such as decisions involving
pricing, product design, etc..); Ball Memorial Hospital, Inc. v. Mutual Hospital
Insurance, Inc., 784 F.2d 1325 (7™ Cir. 1985)(restricting access to sensitive business
information to counsel who will not represent competing entities for 18 months in the
future); Motorola, Inc. v. Interdigital Technology Corp,, 1994 U.S. Dist. LEXIS 20714
(D. Del. 1994)(restricting trial counsel from representing competitors for a period of time
after the conclusion of litigation and requiring the firm to create a “Chinese wall” to
ensure that the protective order is enforced.) Our research to date has revealed no state
cases applying similar restrictions. ’
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project, we will make our final ruling on Document Requests 69 and 70, and the motion
of the DMWA for production of a representative for deposition. We will also rule on the

motions for protective orders filed by both the appealing parties and the Permittee.

ENVIRONMENTAL HEARING BOARD
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