'Environmental Hearing Board

Adjudications
and
Opinions

2002
Volume I

COMMONWEALTH OF PENNSYLVANIA
| ‘George J. Miller, Chairman -



MEMBERS

OF THE

ENVIRONMENTAL HEARING BOARD

2002
Chairman George J. Miller
Member Thomas W. Renwand
Member Michelle A. Coleman
Member Bernard A. Labuskes, Jr.
Member ' Michael L. Krancer
Secretary | William T. Phillipy v

Cite by Volume and Page of the
Environmental Hearing Board Reporter

Thus: 2002 EHB 1

The indices and table of cases that precede each printed bound volume and
the pagination developed by the Environmental Hearing Board for the publication
of these volumes is copyrighted by the publisher, the Commonwealth of
Pennsylvania, Environmental Hearing Board, which reserves all rights thereto
Copyright 2002 . _ '

ISBN NO. 0-8182-0279-3



FOREWORD

This volume contains all of the adjudications and
opinions issued by the Environmental Hearing Board during the calendar
year 2002.

The Environmental .Hearing Board was originally created
as a departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protectioﬁ) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929,‘ P.L. 177.
The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
Department. 'While the Environmental Hearing Board Act, the Act of
July 13, 1988, P.L. 530, No. 94, upgraded the status of the Board to an
independent, quasi-judicial agency, and expanded the siZe of the Board
from three to five Members, the jurisdiction of the Board remains

unchanged.
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RICHARD and CATHY MADDOCK
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DEPARTMENT OF ENVIRONMENTAL : Issued: January 22, 2002
PROTECTION and CONSOL COAL : '
COMPANY, Permittee

ADJUDICATION

By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis: |

The Board dismisses an appeal from the renewal of a coal refuse disposal permit where
the appellants failed to pfove that the continuing use of a borehole at the permitted facility
presents ény threat of an adverse impact on the ai)pellants’ well. The Board dismisses an appeal

- from the Department’s decision to. release a mining company from liability for bonds posted to
cover reclamation responsibilities at a deep mine in the same complex for the same reason.
INTRODUCTION

The Board is issuing this joint Adjudication in two unconsolidated appeals because the
appeals involve the same parties and related issues, and the appellants—with only a few words
changed--filed nearly identical briefs in both cases. |

FINDINGS OF FACT

1. The Department of Environmental Protection (the “Department”) is the agency



with the duty and authority to administer and enforce the Surface Mining Conservation and
Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §§ 1396.1-1396.19a
(“Suﬁace Mining Act”); the Bituminous Miﬁe Subsidence and Land Conservation Act, Act of
April 27, 1996, P.L. 31, as amended, 52 P.S. §§ 1406.1-1406.21 (‘*Mine Subsidence Act”); the
Coal Refuse Disposal Control Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S.
§8§ 30.51-30.206 (‘fCoél Refuse Disposal Act”); and the Clean Streams Law, Act of June 22,
1937, P.L. 1987 as amended, 35 P.S. §§ 691.1-691.1001 (“Clean Streams Law”). (Maddock v.
DEP, EHB Docket No. 99-224-L (“Maddock I'"), Finding of Fact (“F.F.”) 1.)!

2. Richard and Cathy Maddock (the “Maddocks™) are individuals who vreside in
Plum Borough, Allggheny County. (MaddockI,F.F.2.) |

3. Consolidation Coal Company (“Consol”) is a Delaware corporation authorized to
do business in Pennsylvania. (Maddock I, F.F. 3.)

T4, Consol is the permittee for the Renton Coal Refuse Disposal Area, Permit No.
02733702, located in Plum Borough, Allegheny County (the “refuse area”). The permit was first
issued in 1984, and it has subsequently been renewed and revised. (Maddock I, F.F. 4.) |

5. The refuse area is adjacent to the Renton deep mine, which is permitted under
Permit No. 02841305 (the “deep mine”). The refuse area and deep mine are inactive except for
.compliance with ongoing treatment obligations. (Maddock I, F.F. 5.) |

6. Under the terms of a 1983 Consent Order and Agreement between the Department
and Consdl, a 1987 Consent Ordér and Adjudication between the Depaﬁment and Consol, and
plans submitted pursuant to the consent orders and approved by the Department, Consol is

required to pump the mine pool in the deep mine, maintain a certain mine pool elevation, collect

! The findings of fact in Maddock I are repeated here for the convenience of the parties.
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seeps and discharges present at the refuse area, divert those discharges to the deep mine, and
treat the water in the deep mine. (Maddock I, F.F. 6.)

7. Consol was authorized pursuant to time consent orders to direct the discharges
from the refuse area to the deep mine through boreholes. (Maddock I, F.F. 7.)

8. Consol drilled Borehole 10, the borehole that is pertinent in these appeals, as a
conduit to the deep mine. (Maddock I, F.F. 10.) .

9. The Maddocks live near Borehole 10. (Maddock I, F.F. 11.)

10. At al:;out the same time as Consol drilled the borehole, the Maddocks’ well went
dry. (Maddock I, F.F. 13.)

11.  The Maddocks reported the loss of their water supply to Consol and the
Department. (Maddock I, F.F. 14.)

12. Consol provided the Maddocks with a temporary water supply and began
ipvestigating the Maddocks’ reported water loss. (Maddock I, F.F. 15.)

13.  Consol installed casing and grouted the annular space of Borehole 10 after the'
Maddocks reported their water loss to the Department. Thereafter, the Maddocks’ wel} began
producing again. (Maddock I, F.F. 16.)

14.  In that there is no background information regarding file Maddocks’ well, the
Department evaluated the well’s output to assess whether an adequate quantity is produced for its
| preexisting uses and whether its quantity meets regulatory drinking-water criteria. (Maddock I,
FF.18)

15.  The Department directed Consol to apply for a revision to its refuse area permit
that would authorize the continuing use of Borehole 10. (Maddock I, F.F. 20.)

16.  Consol applied for the permit revision in February 1999. Consol did not include



any updated hydrogeology information or alternative water supply information in its application.
- It simply referred the Department to information concerning those iésues that was generated in
connection with the originél permit in 1984. (Maddock I, F.F. 21.) |

17.  The Department approved the permit revision on October 6, 1999. (Maddock 1,
F.F.22)

18. On June 13, 2000, the Department renewed and revised the permit again (the
“permit renewal’’). ‘(Maddock Exhibit (“M.Ex.”)'25.) The appeal docketed at EHB Docket No.
00-145-L is taken from the permit renewal. |

19.  The permit renewal for the most part continued all of the preexisting terms and
conditions of the permit, but it also required Consol to (1) post additional bond to cover future
water &eatment obligations and (2) sample the Maddocks’ well once a month for one year. (M.
Ex. 25))

20. Although the Renton complex is inactive, the permit continues to be renewed
because Consol has continuing maintenance and treatment responsibilities at the site. (M. Ex.
25; Consol Ex. 2.)

21. Although at least one result from the sampling of the Maddocks’ well pursuant to
the renewed peﬁm’t showed an elevated level of sulfates, the Department nevertheless concluded
in a letter dated June 18, 2001 that the Maddocks’ water supply had been adequately restored,
and it authorized Consol to cease providing the Maddocks with an alternate témporary supply.
The Maddocks’ appeal from the Department’s determination was dismissed as untimely.
Maddock v. DEP, EHB Docket No. 2001-183-L (Opinion aﬁd Order issued October 19, 2001).

22.  The continuing use of Borehole 10 has not had and will not have any continuing

adverse effect on the quality or quantity of water produced by the Maddocks’ well. (T.219-222,



243)
Additional Facts Relating to EHB Docket No. 2000-164-L

23. Pursuant to a consent order and adjudication entered in Aetna Casualty & Surety
Company and Consolidation Coal Company v. DER, EHB Docket No. 87-520-R (September 22,
1989), the Department agreed to waive collection of reclamation bonds posted by Villa Coal
Company for the Renton deep mine if Consol (as guarantor of those bonds) reclaimed the site.
(Consol Ex. 1 [in the 00-164-L appeal].) |

24. After Consol completed the reclamation, the Department notified the Maddocks
by a letter dated July 7, 2000 that the Department would be waiving collection of the bonds
guaranteed by Consol, and the bonds were there;after released on August 9, 2000. (Consol Ex.
2.) The appeal docketed at EHB Docket No. 00-164-L is taken from the Department’s decision
to release Consol from further responsibility for the bonds.

- 25. Oﬁgoing activities ai the deep mine do not present any apparent continuing threat
to the Maddocks’ well water. (T. 116.)
DISCUSSION

EHB Docket No. 00-145-L: The Permit Renewal

Our responsibility in this appeal is to make a de novo determination of whether Consol’s
permit should have been renewed. Warren Sand & Gravel, Iﬁc. v. Department of Environmen}al
Resources, 341 A.2d 556 (Pa. Cmwlth. 1975); Smedley v. DEP, EHB Docket NO. 97-253-K
(Adjudication issued February 8, 2001) slip op. at 25-30. We assess whether the issuance of the
renewal is consistent with the law and is otherwise reasonable and appropriate. Smedley, supra,
O’Reily v. DEP, EHB Docket No. 99-166-L (Adjudication issued January 3, 2001). As the

parties challenging the issuance of the permit renewal, the Maddocks bear the burden of proving



by a preponderance of the evidence that renewing the peﬁnit constituted an error of law or was
otherwise unreasonable or inappropriate'. 25 Pa. Code § 1021.101(c)(2).

In Maddock I, the Maddocks appealed from .the Department’s revision of Consol’s coal
refuse disposal permit to allow for the continuing use of Borehole 10. After a heariné we
concluded that the Department should have required Consol to update hydrogeological and
water-supply information originally compiled in 1984.before it revised.COnsol’s permit. We
remanded the‘ permit to the Department for reconsideration in light of updated information.
Consol supplied updated information. The Department advised the parties and us that it was
satisfied with the updated information, whereupon we closed the docket in that appeal. The -
Maddocks did not file an appeal from the Department’s determination, or bring any complaints
concerning the Department’s compliance with our remand order to our attention in the context of
Maddock 1.

As we read the Maddock’s scant post-hearing briefs, they have; preserved only one
argument for our consideration. The Maddocks assert that the Department did not ,require.
Consol to comply with thiS Board’s remand order in Maddock 1. The Department did not
comply with the remand order because it did not insist that Consol “develop a plan to deal with
the problems [it] created when [it] knocked out the Maddocks’ weil‘.’v’ Therefore, Consol’s
ﬁermit, which has still not been adequately revised, should not be renewed until this situation is

resolved.

We have serious doubts regarding the propriety of addfessing this issue in this appeal. If
the Maddocks had concerns regarding the Department’s compliance with our remand order, they
could have either brought them to our attention in the context of Maddock I, or filed an appeal

from the Department’s approval of Consol’s submissions pursuant to our remand order. The



Maddocks did neither. We also note that it appears that the issue is clearly articulated for the
first time in the post-hearing briefs. It is in the prehearing memérandum that the theories that a
paﬁy inay raise are to be finalized. Midway Sewerage Authority v. DER, 1991 EHB 1445, 1473.
Still further, the question of the Department’s compliance with our remand order in Maddock 1
does not appear in the notice of appeal in this case, and the Maddocks made no attempt to amend
that notice following the Department’s response to our remand order.

Putting these concerns aside, we also have serious doubts that the Maddocks’ allegations
regarding their well are germane to the fundamental question presented in this appeal, which is
whether Consol’s permit should have been fene_wed. Indeed, we dealt with nearly the identical
question in Maddock I. When We substitute “renewal” for “revision” in the language we used in
Maddock I, our hoiding there applies with equal force here:

We see no added value to conditioning the [renewal] on the results of the
water loss investigation. First, we have not been referred to any legal authority to
support such a condition. Secondly, such a condition would serve no incremental
purpose. Regardless of how the investigation turns out, it will not dictate whether
the [renewal] should remain in place. For example, even if the investigation
eventually disclosed that the Maddocks’ well has been irreparably damaged as a
result of the mining activity, it does not follow that the [renewal] should be denied
or that measures be taken with regard to the borehole. Consol may in such a case
need to take action regarding the Maddocks’ water needs, but it will in no event
need to take any action regarding the borehole as a result of that investigation.
The ongoing legitimacy of the permit [renewal] and the water loss investigation
are on parallel but completely independent tracks. One does not affect the other.

As we noted at the outset. of this discussion, the Maddocks have not asked
that Borehole 10 be closed. They have not presented any proof that it is causing
any ongoing untoward effects. The hole has been integrated into the treatment
system at the complex, and we have no independent reason to believe that its
ongoing use presents any immediate danger.

Id., slip op. at 9-10.

To this we would add that Consol’s permit continues to be renewed merely to authorize it

to conduct its ongoing reclamation obligations at the facility. The Maddocks would have us



reverse the renewal as a mechanism for forcing Consol to supply them with a new 'water suppl};.
Not only is the Maddocks’ contention a non sequitur as we discussed above and in Maddock I,
we fail to see that any purpose would be served by tampering with the permit under the
circumstances presented.

In a slight change from the situation in Maddock I, the Department has now completed its
investigation of the Maddocks’ well and concluded that Coﬁsol may stop providing an alternate
water supply. The fact- that the. investigation has now been resolved does-not change the
fundamental problem with the Maddocks’ argument: rthe renewal of the permit and Consol’s
duties vis-a-vis the water supply are simply unrelated.

Puttinf.;,y all of the forggoing difficulties aside, it would nevertheless be necessary to reject
the Maddocks’ claim on its merits. There is simply no evidence in the record to support the
. Maddocks’ premise that Consol has created any continuing “problems” regarding the Maddocks’
well. The Maddocks failed to present any proof that Consol has caused any continuing harm to
their water supply. The Department presented convincing and uncontraverted expert opinion
testil;xony that the continuing use of Borehole 10 is having no adverse efféct on the quantity or
quality of water produced by the Maddocks’ well. (T. 219-222, 243.) The drilling of Borehole
10 had a temporary impact on the 'quantity of water produced by the well only, and that impact
was relieved by the casing and grouting of the well. (T. 219-220.) There is no evidence of aﬁy
kind that Consol’s activities ever had or will ever have any impact on the quality of the
Maddocks’ well water. In sum, the Maddocks have not provided us with any factual or legal
basis for granting the relief they request in the context of this appeal.

EHB Docket No. 00-164-1.: Bond Collection Waiver

With the exception of a few words here and there, the Maddocks copied the post-hearing



briefs that they submitted in their appeal at Docket No. 00-145-L and filed it as their briefs in
Docket No. 00-164—L. For the same reasons discussed above, the Maddocks’ sole remaining
argument does not provide a basis for overturning the Department’s décision to release Consol
from its responsibility regarding the deep mine bonds. Once again putting aside our procedural
concerns, the analytical connection between the alleged condition of the Maddocks’ well and the
Department’s waiver of collection of bonds at the deep mine is at least as remote as the
relationship between the well and the permit renewal. Again, neither the continuing use of
Borehole 10 nor ongoing reclarﬁation activities at the deep mine have been shown to present any
ongoing threat to the Maddocks’ well based on the record before us. (T. 116.) Conéol has
posted a substantial reclamation bond for the reﬁse area that covers Borehole 10 and treatment
_ responsibilities assbociated with both the refuse area and the deep mine. (T. 236-237.) The
Maddocks have not argued that the bond is inadequate to cover any future difficﬁlties associated
with the borehole. The Maddocks have provided us with no legal or factual Basis whatsoever for
-reversing the De‘partment’s decision to waive collection of the bonds.
CONCLUSIONS OF LAW

1. The Board has jurisdictioh in these matters.

2. The appellants bear the burden of proving that the Department acted unlawfully or
otherwise unreésonably and inappropriately in renewing the subject permit or waiving collection
of the deep mine bonds.

3. The appellants have failed to prove that the Department- acted unlawfully or
unreasonably in renewing Consol’s permit.

4. The appellants have failed to prove the Department acted unlawfully or

unreasonably in waiving collection of reclamation bonds posted for the deep mine.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

. 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING .
(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIPY IV

FELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
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JUDITH ANNE WAYNE
V. : EHB Docket No. 2001-030-R
: and 98-175-R
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: January 24, 2002
PROTECTION and ROBINSON COAL
COMPANY, Permittee

ADJUDICATION
By Thomas W. Renwand, Administrative Law Judgé
. Synops'is: | |
Where a landowner agrees in writing that a haul road can remain in place on her property
and need not be reclaimed, the permittee is not responsible for maintenance of the: rqad following
the ‘completion of reclamation. The permittee’s duty to submit a maintenance plan under such
circumstances is limited to making recommendations' to the landowner. The Department of
Environmental Protection has no authority to impose restrictions on the landowner for how the
road is to be maintained.
FINDINGS OF FACT
1. The Appellant is Judith Anne Wayne, the owner of property located at 3103 Donaldson
Road, McDonald, Pennsylvgnia. (Notice of Appeal, T. 6)

2. Ms. Wayne purchased the property at anaidson Road through Bankruptcy Court. (T. 7)

14



3. The Department of Environmental Protection (Department) is. the agency with the duty
and authority to administer_ and enforce the Surface Mining Conservation and Reclamétion Act
(Surface Mining Act), Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §§ 1396.1 —
1396.19a, and the rules and regulations promulgated thereunder.

4. The Permittee is Robinson Coal Company (Robinson). (Notice of Appeal)

5. Robinson conducted surface mining operations on and around the Wayne property on
sites known as the McWreath I and II sites. Wayne v. DEP and Robinson Coal Co., 2000 EHB
888 (Wayne I). .

6. As part of the mining operation, Robinson constructed a haul road on the property prior
to Ms. Wayne’s purchase of the property. (Wayne I)

7. The haul road is located on the McWreath 11 site. (Wayne I)

8. After being informed by Robinson that they were no longer using the haul road, Ms.
Wayne built a fence around an area of the haul rbad to contain goats and sheep that she was
raising on the property. (T. 8; Wayne I)

9. Early the following morning, Robinson cut down the fence that Ms. Wayne had
constructed. (T. 8; Wayne I) ‘

10. Ms. Wayne sought relief in the Bankruptcy Court; this resulted in a Stipulz;tion and
Settlement Agreement entered into between Robinson and Ms. Wayne on April 16, 1993. (T. 8;
Wayne Ex. A; Wayne 1)

11. Pursuant to the Stipulation and Settlement Agreement, Robinson agreed to reinstall the
fence at its own expense when reclamation was completed. In addition, Robinson was required
to reinstall a gate with locks. (Wayne Ex. A)

12. As of the date of the hearing, the fence and gate had not been installed. (T. 9-10)
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13. The Stipﬁlation and Settlement Agreemeﬁtl also stated that Ms. Wayne would agree in'
writing that Robinson need not reclaim that portion of the haul road on her property. (Wayne
Ex. A)

14. On April 23, 1993, Ms. Wayne signed a notarized statement as follows: “The haul road,
permitted under Robinson Coal Company SMP 63890101, curréntly located between the former
Joseph MpWreath residence and Barn will remain as a permanent structure and will remain as - _
presenﬂy constructed.” (Wayne Ex. B)

15.1In 1998, Ms. Wayne ﬁl‘e.d an appeal with the Environmental Hearing Board (Board)
challenging the Department’s appfoval of Stage II bond relea.lsel for the McWreath I site and
Stage II and III bond releésé for tﬁe McWreath 11 site. (Wayne I)

16. Section 87.160(a) of the surface mining_ régulations states as follows: “Upon completion
of the associated surface mining activities, the area‘ disturbed by the [haul] road shall be restored
in accordance with § 87.166 (relating to haul roads and access roads: restoration) unless retention
of the road and its maintenance plan is approved as part of the postmining land use.” 25 Pa.
Code § 87.160(a). 3

17. In an adjudication dated July 11, 2000, the Board determined that no maintenance plan

| had been approved in accordance with 25 Pa. Code § 87.160(a) and, therefore, bond releaée for
the McWreath II site was not appropriate. The Board overturned the approval of bond release
for the McWreath II site until such time as the Department had approved a maintenance plan for
the haul road located on the Wayne property. (Wayne I)

18. Robinson submitted a maintenance plan tb the Department stating that Ms. Wayne was
responsible for maintenance of the haul road and setting forth guidelines for maintaining the

road. (T.26; Wayne Ex. C)
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19. By letters dated January 5 and February 1, 2001, the Department notified Ms. Wayne’s
counsel and Ms. Wayne, respectively, that the Department had approved the maintenanqe plan
submitted by Robinson and attached a copy of the plan. (Wayne Ex. C)

20. The maintenance plan provides thatv the property owner, Ms. Wayne, should inspect the
road a minimum of two times per year and take certain action to prevent erosion and
sedimentation. (Wayne Ex. C)

21. Neither Robinson nor the Department contacted Ms. Wayne abouf the maintenance plan
or its terms prior to the submission and approval of the plan. (T. 12-13, 30-31, 46-47)

22. Ms. Wayne was not a party to preparing thé maintenance plan nor did she agree to its
terms. (Wayne Ex. C; T. 12-13, 30-31, 46-47) |

23. Reclamation is completed at the McWreath I and I sites. (T. 28)

| DISCUSSION

This adjudidation involves two appeals.ﬁled by Judith Anne Wayne -at EHB Docket No.
98-175-R and 2001-O30-R. In the appeal at Docket No. 98-175-R, Ms. Wayne challenged the
Department of Environmental Protection’s (Department) approval (Sf the release of bonds for two
adjacent surface mines operated by Robinson Coal Company (Robinson) known as the Mcheath
I and II sites. A portion of the mine sites was on property owned by Ms. Wayne. In an
adjudication issﬁed on July 11, 2000, the Enviroﬁmental Hearing Board (Board) dismissed all of
Ms. Wayne’s appeal, except for one issue related to a haul road on the property. Wayne v. DEP
and Robinson Coal Co., 2000 EHB 888 (Wayne I)

Following an incident in which Robinson cut down a fence constructed by Ms. Wayne in

the area around the haul road, Ms. Wayne and RoBinson entered into a Stipulation and Settlement

17



Agreement' in which the parties agreed as follows: Ms. Wayne agreed to state in writing “that
Robinson need not reclaim .that portion of the haul road which runs over and upon Wayne’s
property.”> Robinson agreed to reinstall the fence and a gate after completion of reclamation.?
As of the date of the hearing in this matter, Robinson had not installed the fence and gate.”
In Wayne I, the Board found that there had not been compliance with 25 Pa. Code §
87.160(a), which states as follows:
Upon cdmpletion of the associated surface mining activities, the
area disturbed by the [haul] road shall be restored in accordance
with § 87.166 (relating to haul roads and access roads: restoration)
unless retention of the road and its maintenance plan is approved
as part of the postmining land use.
Department witnesses admitted there was no maintenance plan in place for the haul road at the
time of the bond release; nor had they required one. Because it appeared there had not been
compliance with this section of the surface mining regulations, the Board overturned the bond
release with regard to the site on which the haul road was located and remanded the matter to the
Department to take action in accordance with 25 Pa. Code § 87.160(a).
Following the Board’s adjudication in Wayne I, Robinson submitted a proposed
maintenance plan to the Department. The plan required Ms. Wayne to assume requnsibility for
maintaining the road and contained a list of “guidelines” for maintenance of the roa;d. The

guidelines were as follows:

1. The property owner should conduct a minimum of (2) two inspections per year of the
existing roadway.

! The Stipulation and Settlement Agreement was filed in Bankruptcy Court because this was the
forum in which Ms. Wayne purchased the property due to the prior property owner having filed
for bankruptcy. (Wayne Ex. A; T.7)

2 FF. 13

> FF. 11

4 FF. 12
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2. The road crowns and the road surface should be maintained to prevent erosion and
sedimentation runoff.

3. Minor erosion problems should be corrected with the application of stone to the erosion
area and compacting the material for stability.

4. Existing drainage courses should be maintained and cleaned to insure that all drainage
continues to drain to the existing drainage course, located along Donaldson Road.

5. Should any sediment accumulate in the road drainage courses, it should be removed to
prevent adverse impact on the receiving streams.

6. Addition of a seed mix to the adjacent road berms may aid in minimizing sediment runoff
and aid in long term stability.

7. The property owner, not the permittee, is responsible for maintaining the road.’

The Department approved the maintenance plan submitted by Robinson and notified Ms.
Wayne’s (;bﬁnsel and Ms. Wayne of the approval by letters dated January 5, 2001 and February .
1, 2001, reépectively.6 Ms. Wayne learned that she was to be responsible for maintenance ‘of the
haul road only after receipt of the Departmenf"é notification. She was not a party to the
maintenanée plan, nor did anyone from Robinson or the Départment contact her about the terms
of the mai;ltenance plan prior to its appro.val.7 Ms. Wayne filed a timely appeal from the
Department’s approval of the maintenance plan. That appeal was docketed at EHB Docket No.
2001-030-R. |

Ms. Wayne has the burden of proving by a preponderance of the evidence that the
Department erred in approving the maintenance plan.® It is Ms. Wayne’s contention that since
the requirement of posting bonds is to ensufé that the mining operator performs proper

reclamation of the mine site, it follows that a release of bonds based upon a maintenance plan

> (Wayne Ex. C)

S FF. 19

TFF.22 .

8 25 Pa. Code § 1021.101(c)(2); Wayne I, 2000 EHB at 902.
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-requiring the landowner, rather than the mining operator, to perform the work is improper. Ms.
Wayne further argues thiat Department’s approval of a maintenance plan that calls on someone
who does not have the experience, expertise or means to maintain a haul road violates 25 Pa.
Code § 87.160(a). Finally, Ms. Wayne contends that the Department acted in bad faith when it
approved a plan to be performed by the landowner, which will result in the release of bonds for
the operator, while never conferring with the landowner as to the requirements of the plan.

Robinson_and the Department contend that it is reasonable for Ms. Wéyne to assume
responsibility for maintaining the haul road since she consented to it remaining on her property.
Robinson also points out that the Environmental Quality Board (EQB) has recently proposed
amending Section 87.160(a) to delete the requirement for a haul road maintenance plan when the
road is intended to be left in place as part of the postmining land use.” 31 Pa. Bulletin 4538-41.

" In the preamble to the proposed rulémaking, the EQB states the reasons for the proposed deletion

as follo§vs:

This requirement for a road maintenance plan is proposed for

deletion because it is more stringent than the corresponding

Federal requirements. In addition, since the landowner has agreed

to the retention of the road as a postmining land use and will be

responsible for its maintenance, the Department has never required

a maintenance plan after the completion of mining and reclamation

activities. Therefore,” the [Environmental Quality] Board also

proposes to delete this requirement because it is unnecessary.

We agree with Robinson and the Department that Ms. Wayne, by signing a Stipulation

and Settlement allowing the haul road to remain in place as part of the postmining land use, has

relieved Robinson from responsibility for maintaining the road. Since reclamation of the mine

site has been completed, there is no basis for requiring Robinson to continue to maintain the haul

? 31 Pa. Bulletin 4538-41.
1% 1d at 4538.

20



road. As Robinsén and the Department point out, if mine operators were to have perpetual
responsibility to maintain haul roads, it would be impractical to leave such structures in place.
Robinson’s only duty underv the circumstances presented here is to make nonbonding
recommendations to the landowner.

It is not clear to us that either the maintenqnce plan or the Departmeént’s approval thereof
attempted to impose a legally binding obligation on Ms. Wayne to maintain the road. To the
extent, however, that the Department has attempted to impose such an obligation, the
- Department lacks such authority. Neither the Department nor Robinson has given us any
authority for imposing requirements on Ms. Wayne as to the manner in which she is to maintain
the road. The Department has not demonstrated fhat it has jurisdiction to regulate Ms. Wayne
with regard to the maintenance of the road on her property. Thomas Kovulchuk, Technical
Services Chief in the Department’s Greensburg District Office, testiﬁed the Department has no
way to impose such restrictiqns once ihe permit has ended.'! It is also worth noting that Ms.
Wayne was not a party to any agfeement to impose sﬁch maintenance restrictions. For these
reasons, while any. maintenance that is rgquired is now her responsibility, she cannot be held
‘bound to the maintenance plan.

In conclusion, because we find that Robinson now meets the criteria for bond release for
the McWreath II site, the Department’s approval oAf.bond release is hereby 'reinstated.

Finally, Ms. Wayne requests the award of costs and counsel fees. Because it appears that
this matter is governed by 27 Pa.C.S.A. § 7708 (Costs for mining proceedings), the Board will
entertain a petition for attorney’s fees filed under that provision within thirty days of the date of

this adjudication.

11T 50.
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éONéLUSIONS OF LAW
. 1. The Environmental Hearing Board has jurisdiction over the parties and subject matter
of this appeél.

2. Ms. Wayne has the burden of proving by a preponderance of the evidence that the
Department erred in approving the maintenance plan submitted by Robinson. 25 Pa. Code §-
1021.101(c)(2). -

3. .Ms. Wayne met her burden of proving that the Department erred to the extent that its
approval of the maintenance plan attempted to impose certain legally binding requirements on
her for maintaining the haul road following reclar‘hétion. Ms. Wayne failed to meet her burden
of proving that Robinson remains responsible for maintenance of the road. |

4, Robinson meets the criteria for bond release at the McWreath II site and, therefore, the

Department’s approval of bond release for that site is reinstated.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JUDITH ANNE WAYNE

{

V. : EHB Docket No. 2001-030-R
' : and 98-175-R
COMMONWEALTH OF PENNSYLVANIA, '
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and ROBINSON COAL
COMPANY, Permittee '
ORDER
AND NOW, this 24" day of January, 2002, the appeal of Judith Anne Wayne at EHB
Docket No. 2001-030-R is granted in part and dismissed in part in accordance with this
adjudication. The appeai at EHB Docket No. 98-175-R is dismissed, and the Department’s
-approval of bond release for Robinson Coal Company for the McWreath II site is reinstated.
If the Appellant wishes to have the Board entertain a petition for costs and attorney’s fees

under 27 Pa.C.S.A. § 7708, she may file said peﬁtion within thirty days of therdate of this

adjudication.

ENVIRONMENTAL HEARING BOARD

GEORGE J. MILFER

Administrative Law Judge
Chairman '
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EHB Docket No. 2001-030-R
- and 98-175-R

THOMAS W. RENWAND
Administrative Law Judge -
Member

YAl f (P

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BERNARD A LAB JR.
Administrative Law Judge
Member

AACHAEL L. KRANCER
Administrative Law Judge
Member

DATED: January 24, 2002

c: DEP Bureau of Litigation
Attention: Brenda Houck, L1brary
For the Commonwealth, DEP: For Permittee:
Barbara J. Grabowski, Esq. Stanley R. Geary, Esq.
Southwest Region Buchanan Ingersoll, PC
_ 301 Grant Street, 20" Floor
For Appellant: B Pittsburgh, PA 15219-1410

John P. Lacher, Esq.
960 Penn Avenue, Suite 1200
Pittsburgh, PA 15222
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

(717) 787-3483 400 MARKET STREET, PO. BOX 8457 WILLIAM T. PHILLIF ., 1V
rELECOPIER (717) 783-4738 HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

WWW. EHB.VERILAW.COM

JOHN CHIRICO, LISA PARKER,
BONNIE BERRY, TERRY BERRY and
KIM ERNST

V. :
: EHB Docket No. 2001-048-MG

COMMONWEALTH OF :
PENNSYLVANIA, DEPARTMENT OF :
ENVIRONMENTAL PROTECTION and : Issued: January 28,2002
PROGRESS LANSDALE :
DEVELOPMENT ASSOCIATES, L.P.,
PROGRESS LANSDALE
DEVELOPMENT HOLDINGS, L.P.,
PROGRESS DEVELOPMENT L, L.P.,
NSLAC ACQUISITIONS, LLC,
PENNSYLVANIA STATE EMPLOYEES
RETIREMENT SYSTEM,
PENNSYLVANIA REAL ESTATE
HOLDINGS, INC. and 1180 CHURCH
ROAD, INC.

OPINION AND ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT
By George J. Miller, Administrative de Judge
Synopsis: |
The Board upholds the Department’s entry i‘htq a prospective pufchaser agreement for the
development of commerciai facilities at a contaminated site while EPA and the Department are

conducting a remedial investigation and the development of a feasibility study leading to the final

decision for remediation of the entire site. The Department has ‘authority under the Hazardous
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Sites Cleanup Act to enter into such an agreement, and the administrative record gives no
indication that the Department’s action was arbitrary or capriéious.

BACKGROUND

This appeal challenges the Department’s authority to promote the development and reuse
of existing and former Superfund sites through Prospective Purchaser Ag.reements,1 Buye?—Seller
Agreements and other similar instruments in absence of a firm agreement from the pﬁrchaser to
remediate the site to applicable remediatioﬁ standards. The Department con.tendsf that it has this
authority under the Hazardous Sites Cleanup A_ct'(HSCA),2 provisions of other environmental
statutes such as the Clean Streams Law (CSL)3 and its ~powers of prosecutorial discretion. The
_ Appellants claim that the Department impropefly approved such an agreement bin this case
because, among other things, there is no commiénént to remediate the contamination at the site
and there is no assu'rance that the existing contamination at the site will ever be remediated as a
result of EPA’s ongoing investigation under the federal Comprehensive Environmental
Response, Compensation and Liability Act (CERéLA or Superfund).*

On June 24, 2000 the Department publi;hed notice in the Pennsylvania Bulletin of its ‘ '
intent to enter into such a i)rospective purchaser agreement with a Buyer Group relating to a site
of approximately 80.5 acres in Lansdale Borough and Upper Gwynedd Township, Montgorhery
County. This site is located within the boundaries of the North Penn Area 7 NPL Superfund site.

The notice stated that, among other things, EPA and the Department were conducting response

! The notice published in the Pennsylvania Bulletin, attached to the Department’s motion
as part of Exhibit A, refers to an agreement with EPA in which the Buyer Group has agreed to
resolve their potential liability to the United States associated with their intended purchase of the
site in an agreement with the EPA.

2 Act of October 18, 1988, P.L. 756, 35 P.S. §§ 6020.101 — 6020.1305.

3 Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1 —691.1001.
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actions directed at remediating the cbntaminatié;l at this Superfund site under the authority of
CERCLA aﬁd HSCA. The Appellants responded to this notice with timely Acommen.ts to the
Department objecting to this proposal. The EPA held a hearing on EPA’s related prospective
purchaser agreement. Following the hearing and receipt of comments on the Department’s
proposed prospective purchaser agreement (CO&A), the Department rejected the Appellants’
comments in a Comment and Response Document. Under the provisions of section 1113 of
HSCA® the CO&A beéame final with the filing of this response document.

The Appellants, John Chirico, Lisa Parke;; Bonnie Berry and Kim Ernst, are residents of
Lansdale, Pennsylvania in the area of the site %ubject to the CO&A. They claim that their
~properties are located within the North Penn Area 7 site and will be adversely affected by this
agreement. The notice of appeal states thaf the Department’s approval of this agreement is
- unlawful and an abuse of discretion and arbitré;'y and capricious. In particular, the notice of
appeal claims, among other things, that the Depar,tr:rlent failed to determine the role of the‘parties
- in the Buyer Group, did not review any devel(sﬁ;ilent plans for the property, granted a release -
from liability without any indication that they might have any such liability, and absolved them
from contribution claims even though the remediél investigation of the property has not been
completed. Appellants also claim that the Department hés no authority to grant such a release Vor
grant contribution protection under‘ statutes other than HSCA cited in the CO&A, that the
Department failed to consider the existence of RCRA disposal facilities without any RCRA
élosure action and failed to respond adequately' fo the Appellants’ comments objecting to the

Department’s action. See Notice of Appeal.

442 U.S.C. § 9601 et seq.
5 35P.S. § 6020.113.
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The Depértment’s motion for summary judgment is supported by the Appellees.6 The'
Appell_ants filed a cross motion for summary judgment. Much of the administrative record in this
case is attached to the Department’s motion for summary judgment. The administrative record
has been expanded by agreement to include, among other things, the Phase I and Phase II'
environmental studies referred to in the CO&A as providing paﬁ of the baselin¢ information on
the existing contamination.

The Prospective Pu_rchaser Agreement |

The CO&A in this appeal. rglates to the development of the 1180 Church Road Facility,
North Penn 7 site, Montgomery County Pennsylvania by certain private development agehcies,
referred to as the “Progress.Entitiés” and sexizeral %ﬁties of the Commonwealth referred to as the
PSERS entities.” These entities are collectively referred to in this appeal as 'the Buyer Group or '
Appellees. The Department and the Buyer Group entered into the CO&A on May 24, 2060.

The CO&A, attached to the Department’s motion for summary judgment, is stated to be

entered under HSCA, the Clean Streams Law (CSL),® the Solid Waste Management Act

6 The brief of the PSERS Appellees attempts to support the Department’s motion by
arguing that the Appellants have no standing to appeal. Since no motion before the Board raises
this issue so as to require and enable the Appellants to respond to this argument setting forth the
factual basis of their claim of standing, we cannot consider this contention.

7 The Progress Entities are Progress Lansdale Development Associates, L.P., a
Pennsylvania limited partnership, Progress .Lansdale Development Holdings, L.P., a
Pennsylvania limited partnership, Progress Development I, L.P., a Pennsylvania limited
partnership and general partner to Progress Lansdale Development Associates, L.P. and Progress
Lansdale Development Holdings, L.P., NSALC Acquisitions, LLC, a Pennsylvania limited
liability company and sole general partner of Progress Development I, L.P. The PSERS entities
are the Pennsylvania State Employees Retirement System (PSERS), an instrumentality of the
Commonwealth of Pennsylvania, Pennsylvania Real Estate Holdings, Inc. (PREHI), a subsidiary
of PSERS and 1180 Church Road, Inc., a subsidiary of PREHI.

8 Act of June 22 1937, P.L. 1987, as amended 35P.S. §§ 691.1 —691 1001.

28



(SWMA),” and the Storage Tank and Spill Protection Act (STSPA)'® The CO&A states that the
Appellees have proposed to purchase the site property and develop it for commercial purposes,
including, but not limited to office, light industrial, hotel and related ancillary commercial uses.
The agreement also recites that the EPA under CERCLA will either perform or direct the
performance of a remedial investigation designed to identify the nature and extent of the release
or threatened release of hazardous substances or contaminants at the site as well as a féasibility
study proposing alternative response actions to address and abatev the confaminafion at the site.
These studies, together with the Phase I and Phase II environmental assessment performed by the
Appellees, shall constitute the existing contamination under the CO&A.

#  Under the terms of the CO&A the Appellc%gs were rc;quired to pay the Department $2,000
toward the response costs incurred by the Department fof the site. In addition to promising to
develop the property, the Appellees promised not to contribute to or otherwise exacerbate the
existing contamination and to take steps immediately to abate any such exacérbation ina maﬁner '
approved by the Department. Appellees also agr;ea not to interfere with any respénse actions to
remediate the existing contamination. The Department in response granted the Appellé_es a
covenant not to sue for response costs incurred as -airesult of the existing ddntamination subject tq
a réservation of rights set forth in the agreement.!!

The Department’s Mdtion for Summary Judgment
The Department’s motion, supported by ‘the Appellees, seeks a judgment based 6n the

administrative record that its entry into the prospective purchaser agreement was proper. The

° Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §§ 6018.101 - 6018.1003.

' Act of July 6, 1989, P.L. 169, as amended, 35 P.S. §§ 6021.101 — 6021.2104.

! The transcript of the hearing held by EPA indicates that the Department’s proposed
purchaser agreement is very similar to EPA’s prospective purchaser agreement except that the
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Department says that under HSCA any proposed settlement agreement is to be subjected to
public comment and that the settlement shall become final upon the filing of the Department’s
Response to Significant Comments. Section 1113 of HSCA provides that subject to notice,
includirig newspaper advertising, and a 60 day comment period:

The settlement shall become final upon the filing of the

department’s Response to the significant written comments. The

notice, the written Comments and the department’s response shall .

constitute the written record upon which the settlement will be

reviewed. A person adversely affected by the settlement may file

an appeal to the board. The settlement shall be upheld unless it is

found to be arbitrary and caprlclous on the basis of the

administrative record. '
The Department’s motion contends that it properly responded to the Appellants’ comments in the
Department’s response document, that the Department has authority to enter into the CO&A and
grant a covenant not to sue and protection against contribution actions under HSCA and related
environmental statutes. The Department further ¢laims that it was unnecessary to conduct a time
and resource consuming investigation into the details of the nature of the Buyer Group and the
plans for construction and that the remediation of the existing pollution, including RCRA
disposal facilities, because remediation of the site will be addressed by the Department and EPA
in the remediation process under CERCLA and HSCA. The Department also contends that the
Board’s scope of review under HSCA is limited whether the Department’s action was arbitrary
and capricious on the basis of the administrative record.
Appellants’ Cross Motion for Summary Judgment

The Appellants’ cross motion for summary judgment states, among other things, that no

remedial investigation or feasibility study has yet been completed, that the property subject to the |

agreement with EPA calls for the buyer group to pay $225,000 to EPA for its costs. (Tr. 5-10)
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CO&A and the North Penn Area 7 Superfund site are contaminated by ele\;ated levels of
trichloroethylene, vinyl chloride, TCE,. 1,1-dichloroethylene and tetrachloroethylene, that the
Department failed to consider a large number of facts relating to the Buyer Group and the
property, that there is no express statutory authority for the Department to enter into such an
agreement, that the Department has no guidelines for its decision as to whether or not to enter
into such an agreement, that it has not reviewed the scope of the liability of any member of the
Buyer Group,' and that the scbpe of the contribution protection granted to the Buy;er Group under
the CO&A is, by the Department’s admission,_unknown at this time. |

OPINION
The grant of summary judgment is prope; ;mder Rule 1035.2 of the Pennsylvania Rules
of Civil Procedure whenever (1) there is no genuine issue of material fact that could be

' established by additional discovery or expert repox;t., or, (2) aftér completion of discovery relevant

to the moti;in, the party opposing the motion who ﬁll bear the burden of proof at trial has failed

to produce Eévidence of facts essential to the causé Qf action or defense which in a jury trial would
require the issues to be submitted to a jury. Jones v. SEPTA, 772 A.2d 435 (Pa. 2001); Schreck v. |

Department of Transportation, 749 A.Zd 1041 (Pa. Cmwith. 2000). The grant of summary

judgment is warranted only in a clear case, an& the record must be viewed in the light most
favorable to the non-moving party resolving all dgubts regarding the existence of a genuine issue
of material fact against the grant of summary judgment. Young v. Department of Transportation,

744 A.2d 1276 (Pa. 2000); County of Adams v. Department of Environmental Protection, 68’)
A.2d 1222 (Pa. Cmwilth. 1997).

There are two threshold questions in considering the Department’s motion. The first is

12 35P.S. § 6020.1113. .



whether HSCA is sufficient to provide the Department with authority to enter into the CO&A.
The second is whether HSCA’s limitations on the scope of this Board’s review of this action
under HSCA apply to this motion for summary judgment.

Authority under HSCA

HSCA’s Declaration of Policy expressly declares that the cleanup of properties
contaminated with hazardous materials is vital to the economic development of the
Commonwealth and that the Department should be provided with flexible and effective
means to enter into various settlement agreements with responsible parties at
contaminated sites. 35 P.S. 6020.102(3), 6020.102(12(vii) and (ix).

While the primary purpose of HSCA is to enable the Department to require parties
responsible for contamination of land by hazardous substances to take remedial action or bear the
expense of any remedial action directed by the Department, HSCA contains ample authority for
the Department to issue orders to other persons as a part of its overall 'apprééch to enforcement.
HSCA speciﬁéally authorizes the issuance of orders to other persons in order to achieve the goals
of the Act. Section 1102(a) of HSCA," provides:

(a) General rule — The department shall issue orders to
persons as it deems necessary to aid in the enforcement of the
provisions of this act. Orders shall include, but shall not be limited
to, orders requiring response actions, studies and access and orders
modifying suspending or ceasing a response action by a
responsible person even though the response may have been
initially approved by the department. An order issued under this
section shall take effect upon notice unless the order specifies
otherwise. The power of the department to issue an order under

this section is in addition to any other remedy which may be
afforded to the department under this act or any other statute.

¥ 35P.S. § 6020.1102(a).
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In addition, section 503(b) of HSC.A14 authorizes the Department to require access to the
property and to obtain information relating to possible sources of contamination. |
The CO&A in this case, permitting development of a portion of the contaminated site

while the Department and EPA undertake the time consuming effort of studying the entire site
and developing a remedial response for the entire site, appears to be necessary to thé
Departmgnt’s enforcement powers under HSCA. It most certainly requires the Appellees to aid
the Department in any action it may take against respénsible parties or the Appellees. It requires
a $2,000 contribution to the Department’s respoﬁse costs'® and requires the Appellees to take
response action immediately in the event theil"- activities should contribute to or otherwise
exacerbate the existing contamination at the site. The CO&A also requires the Appellees not to '
interfere with or otherwise impair any response actiions directed or undertaken by the Department
or EPA and to give access to the property to per;ons responsible fdr investigation or remedial
-activities with respect to contamination on the property. Finally, the CO&A contains a broad
reservation of rights with respect to any further action that the Department might justifiably take
against the Appellees as responsible parties.

The Board’s Scope of Review

The second threshold question is whether the Board should review the Department’s

4 35P.S. § 6020.503(b).

5 The transcript of the hearing held by EPA on the EPA’s prospective purchaser
agreement indicates that the Buyer Group agreed to pay EPA $225,000 for its past costs. (Tr. 5-
10) The Department’s Comment and Response Document states at page 6 that the $2,000 amount
to be paid to the Department covers most of the cost the Department has incurred at this site. It
also states that the Department has not been required to spend significant public monies toward
this particular site and, because the site will be cleaned up by existing viable private parties under
the supervision of EPA, the Department does not anticipate that it will incur significant public
monies in the future. (Response to Significant Comments attached to Exhibit A of the
Department’s motion for summary judgment, p. 6).
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action under its “reasonable and appropriate” standard'® or whether its powers of review are
limited by section 1 113 of HSCA." Thé Appellanfs acknowledge that this Board’s review under
HSCA is pursuant to an “arbitrary and capricioﬁs standard.”™® Section 1113 of HSCA provides
in relevant part as follows:

When a settlement is proposed in any proceeding brought under
this act, notice of the proposed settlement shall be sent to all
known responsible persons and published in the Pennsylvania
- Bulletin and in a newspaper of general circulation in the area of the:
release. The notice shall include the terms of the settlement and
the manner of submitting written comments during a 60-day public
comment period. The settlement shall become final upon the filing
of the department’s response to the- significant written comments.
The notice, the written comments and the department’s response
shall constitute the written record upon which the settlement will
be reviewed. A person adversely affected by the settlement may
file an appeal to the board. The settlement shall be upheld unless it
is found to be arbitrary and capricious on the basis of the
administrative record. -

The CO&A is certainly a “settlement” of any claim the Department may have against the
Appellees. Sincé the order was issued under the‘“aviuthority of HSCA, the CO&A was certainly
proposed in a “proceeding” brought under H§CA. We therefore conclude fhat since the .
Department has followed the procedure dictated by this provision of HSCA, our scope of review
is necessarily limited by the legislature’s speciﬁé__decree that such a settlement “shall be upheld
unless it is found to‘ be arbitrary and capricious on the basis of the administrative record.” The
fact that the order was also issued under the authority of other statutes such as the Clean Streams

Law and the Storage Tank Act does not control the application of this limited scope of review.

16 Smedley v. DEP, EHB Docket No. 97-253-K (Adjudication issued February 8,2001).
17 35P.S. §6020.1113.
18 Appellants’ Memorandum, p. 10.
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Section 1102 of HSCA!® which authorizes the issuance of the order to persons other than
responsible parties specifically provides that the power to issue an order under this section “is in
addition to any other remedy which may be afforded to the department under this act or any other
statute.”

The administrative record on which the Department’s motion for summary judgment is
based appears to be complete. Section 506(a) of HSCA? specifically defines thé contents of the
administrative record that the Board may consider its review of the Department’s action. It
provides as follows:

(a) Contents — The administrati\)e record upon which a response
section is based shall consist of all of the following:

(1) The notice issued under subsection (b).
(2) Information, including but not limited to, studies, inspection
" reports, sample results and permit files, which is known and
reasonably available to the department and which relates to
the release or threatened release and to the selection, design
and adequacy of the response action. _
(3) Written comments submitted during the public comment
period under subsection (c).
(4) Transcripts of comments made at the public hearing held
under subsection (d). g
(5) The department’s statement- of the basis and purpose for its
decision, including findings of fact, an analysis of the
alternatives considered and the reasons for selecting the
proposed response action, and its response to significant
~ comments made during the public comment period.
(6) The docket maintained under subsection (f), listing the
contents of the administrative record.

The administrative record as defined in the Department’s motion for summary judgment
purports to meet these requirements with the additions agreed upon by the parties including the

environmental studies referred to in the CO&A as providing part of the baseline information on

19 35P.S. § 6020.1102.
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the existing contamination. As supplémented, the administrative record includes the following:
1. Certification of Adfninistrative Record |
2. Prospective Purchaser Agreement_ for the1 180 Church Road Facility
3. Pennsylvania Bulletin Notice dated June 24, 2000
4. Comment Letter dated August 11, 2000 (with an attachment consisting of a letter
dated July 27, 2000, addressed to the USEPA regarding a Prospective Purchaser.
Agreement the USEPA was propqsing to enter into with the same parties)
5.  Comment letter dated August 23, 2000
6. Transcript of Public Hearing dated November 29, 2000
7. DEP Response to Significant Comments
8. The Phase I and Phase II reports éﬁbmitted with the affidavit of Bruce D. Beitler.
The Department’s response document suggests thgt ‘the Department’s action may be upheld
beéause it responds to the comments set forth by Appellants in their written comments and at
EPA’s hearing. The adequacy of these responses 1s coﬁsidered below.
The Appellants’ Cmitentions
The Appellants’ response to tile motions of ft_he Depaxt;;lent and the appellees and its cross
motion for summary judgment contend that the Départment was without authority to enter into
the prospective purchaser agreer'nent and CO&A under statutes other than HSCA and that its
agreement to do so was improper for a number of réésons as discussed below.
Absence of Express Authority
Appellants claim that there is no expresé authority fgr the Department to enter into the

prospective purchaser agreement under any statutes of the Commonwealth. Cross-Motion q 18.

20 35 P.S. § 6020.506(a).
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The Appellants éoncede, however, that the Department has implied authority to enter into |
prospective purchaser agreements under HSCA.21 Whether the Department also had' such
authority under other statutes is a purely academi-c‘ question in the context of this appeal. We see
no need to address that question here.

Absence of a Final RI/FS

Appellants state that neither the property nor the North Penn Area 7 NPL site have
received a final remedial investigation/feasibility‘study or selection of a remedy. Cross-motion
97 3, 14-17. While this is true, thé site is being ihvestigated by EPA and the Department under
Superfund and HSCA. Since the existence of tﬁese investigations provide reasonable assurance
. that appropriate remedial .a;:tion ﬁll be taken 1n the future, this fact does not indicate that the
Department has abused its discretion in failing to wait until these studies havé been completed.”
EPA and the Department undoubtedly will assure that the remediation following the Sﬁperfund
. investigation will meet Act 2 standards because that is what the law requires.

Character, Plans and Potential Liability thhe Progress Entities

Apﬁellants state that the Department did not consider the exact role of the Buyer Group or
its connection to the property or the site or the pijoposed development plans for the property and
has not reviewed the responsibility of the Buyer Group under various environmental statutes.
Cross-Motion {7 6-13, 21-25. |

The Department’s memorandum of law asserts that the CO&A identifies all individual

21" Appellants’ Memorandum, p. 12.

22 At the EPA hearing, the EPA counsel stated that the EPA is conducting an RI/FS of the
groundwater and also the soils at one particular facility. He further stated that the responsible
parties are conducting an RI/FS of the soils at the.remaining facilities including the 1180 Church
Road facility. Transcript of EPA hearing attached to Exhibit A to the Department’s motion for
summary judgment. (Tr. 12) :
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members of the Buyer Group and they have conducted an environmental assessment of the
property. In additio.n,\ each member of the Buyer Group has specifically represented that -it
neither caused, contributed to, nor is otherwise liable for the contamination at the North Penn
Area Site, and the Department has expressly reserved the right to take action against the Buyer
Gr01_1p if any unknown information demonstrates that any member of the Buyer Group dici cause,
contribute to, or is otherwise liable for such contamination.

We agree with the Department’s cdntention that its failure to conduct a time coﬁsuming
investigation into each member of the Buye; Group and all of the potential corporate
interrelations among them does not render the‘a.pprovz.il of the CO&A arbitrary or capricious
under these circumstances. The Department retaihs -authority under the CO&A to require the
Buyer Group to take corrective action for both unknown environmental conditions and any
exacerbation of 'exis.ting environmental con}ditions..

VT he Department’s Costs

Appellants state that the Department failed to consider any future costs that it might incur
at the site. Cross-Motion § 5. The Department’s answer denies this claim. The Department says , '
.that the site is being invesﬁgated by non-party potéhtially responsible parties and the Department |
expects that the final remedial action will be implemented in a similar fashion. The Comment
and Response Docﬁment attached to the Department’s Motion as part of Exhibit A states at page
6 that the Department does not anticipate that it will be required to spend significant public
monies toward this particular site in the future. The Department believes that the $2,000
contribution to the Department’s costs represenfed nearly all of its costs and was reasonable
under the circumstances. There is nothing in thé .administra'tive record that indicates that this

conclusion is arbitrary or capricious.
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Covenant Against Suit and Contribution I;rotection

The Appellants state that the Depaﬁment takes no position on whether or not
“contribution protection” is available even though the CO&A expressly addresses contribution
protection. Cross-Motion | 20. The notice of appeal also asserts that the Department does not
possess the authority to provide a covenant not to sue or contribution protection.

The Departmeﬁt undoubtedly has authority to grant a covenant not to sue under HSCA.
Section 706 of HSCA? grants this pdwef to the ]_."_)epartment, and we see nothing in that section
that would limit the Department’s power to issue such a covenant under these circumstances.
Nothing in the administrative record indicates to. ué that this grant is not in the pﬁblic interest or
would not have a tendency to expedite necessary response action.

Similarly, contribution protection is authérized under section 705(c)(2) of HSCA. We
would add that such a grant has become a traditional device in reaching settlements with some,

but not all parties potentially responsible for contamination at a site.*

2 35P.S. § 6020.706. 4
24 The Department’s motion for summary judgment attaches as Exhibits B and C actions
by both federal and state courts approval of such a grant of protection as well as a covenant not to
sue. The brief of the Progress Entities also include citations to authorities upholding a federal
grant of contribution protection against claims that it violates the constitutional rights of the
public. See United States v. Lackawanna Refuse Removal, Inc., 781 F. Supp. 336, 338 (M.D. Pa.
1992); United States v. Cannons Engineering Carp., 720 F. Supp. 1027 (D. Mass. 1989, aff’d.
899 F.2d 79 (1** Cir. 1990); General Time Corp. v. Bulk Materials, 826 F. Supp. 471, 477 (M.D.
Ga. 1993). EPA’s ability to grant contribution protection as a result of a settlement has a
statutory basis in Section 113(f) under CERCLA. 42 U.S.C. § 9713(f). In language virtually
identical to that set forth in section 705(c)(2) of HSCA, that paragraph provides as follows:
A person who has resolved its liability to the United States or a State
in an administrative or judicially approved settlement shall not be
liable for claims for contribution regarding matters addressed in the
settlement. =
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Absence bf DEP Guidelines

Appellants complain that the Department has no guidelines as to when and on what terms
to enter into a prospective purchaser agreement. (Cross-Motion § 19) The Department
acknowledges that this is true in its answer to the cross-motion. The Department has attached to
its motion for summary judgment as Exhibit D a Consent | Order Model Buyer and Seller
Agreement which provides some guidance for Dgpartment personnel. In addition, we note that
the transcript of the. EPA hearing sets forth the EPA’s policy on its willingness to enter into a
prospective purchaser agreement vallld that the Dcparﬁnent’s CO&A appears to largely follow the
outline of the EPA Agreement. Accordingly, the' ébsence of DEP guidelines for entry into such
an agreement, even if mat&ial, is ilardly evidence of arbitrary or capricious action.

Necessity of a “Proceeding”

In paragraph 14 of the Appellants’ answer to the Department’s motion, it claims.that to be
within the scope of section 1113 of HSCA, the Dé:partment must have instituted a proceeding. It
claims that no “proceeding’A’ was instituted in thls case. As indicated above, we disagree. The
negotiatioﬁ and issuance of the CO&A is a proceqaing under HSCA.

Hazardous Chemicals at the Site -

Appellants state that the Property and the Site have been found to have been
contaminated by elevéted levels of trichloroethylene, vinyl chloride, TCE,1,1-dichloroethylene
and tetrachloroethylene. The Department’s answer admits the truth of this statement. The
environ;nental studies recently submitted to the Board as a part of the administrative record
indicate that the groundwater under the property ig :(:ontaminated with those chemicals.

While we would be concerned by the éf;provél of a prospective purchaser 'agreement
for a highly contaminated property, we see nothing in the administrative record to indicate that
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approval of the agreement under these circumstances is arbitrary or capricious in the sense that it
will present an undue risk to nearby residents or workers. The Appellants’ statement of
objections submitted to EPA dated July 27, 2000 primarily concerh the existence of lagoons of
hazardous waste on the property which were not closed until the late 1980’s. This statement
claims that conditions at the site “could have provided impacts to drinking water supplies
provided to most of the people living in the area by North Penn Water Authority.” However, the
comment letter does not claim that the Buyer Group’s development creates a substantial, present
threat to the well-being of residents, workers or yisitors to the proposed facility.

The transcript of the hearing on the prospective purchaser agreement held by EPA does
not disclose a serious present threat at the site to the safety of the public. An environmental
~ consultant did testify that the Phase I environmeﬂtal assessment, referred to as the EMG report,
seems to have missed the unlined lagoons and ghows a soil sample in front of a building that
does exceed statewi;ie standards. He acknowledged, however, that the EMG report coﬁcluded '
that the existence of this sample of contaminatiép is “sort of okay.” (Tr. 18-19) .Hovs‘/eve'r, the
consultant did not contend that the approval of the prospective purchaser agreement Would
present a threat to public health. While he did téstify thgt there were hazardous materials in the
ground water, his point was only that the existing contamination should be further delineated.
(Tr. 19-26)

By cqntrast, the EPA staff attorney at the hearing, Mr. Cinti, stated that EPA quuld be at
the site While the development is being undertakén and would ensure that the development does
not pose a health risk. This includes being suré that the developers do not dig through any
contaminated areas which may pose a risk for the community. (Tr. 45)

The Phase I and Phase II environmental reports consisting of the EMG Phase I
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Environmental Site Assessment and the Weston .‘Final Report on the Lansdale Property properly
have been made a part of the administrative recolrd by agreement of the par‘tiesAso that the HSCA
definition of the contents of the administrative record will be met. Nevertheless, the Appellants
have made no argument or other presentatidﬁ before this Board that these documents indicate
that the approval of the prospective purchéser agreement before a full remedial actioﬁ plan was
approved émd implemented would present a health threat to any person.

The Departmeﬁt’s Comment and Response Document reviewed the objections raised by
the Appellants and concluded that none of these comments or the testimony at the heariné
constitute a sufficient basis for the Department--to withdraw from the prospective purchaser
agreement. Rather the Department concluded after review of these matters that fhe prospective
purchaser agreement serves the public interest in an effective and efficient manner.

Since nothing in the Appellant’s notice of appeal, its cross motion for summary
judgment, ;upponing legal memoranda or the administrative record indicate that the

Department’s approval of the agreement was arbitrary or capricious or otherwise in violation of"

law, we enter the following order:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

JOHN CHIRICO, LISA PARKER,
BONNIE BERRY, TERRY BERRY and
KIM ERNST

V. : -
- : EHB Docket No. 2001-048-MG
COMMONWEALTH OF S
PENNSYLVANIA, DEPARTMENT OF
ENVIRONMENTAL PROTECTION and
PROGRESS LANSDALE _
DEVELOPMENT ASSOCIATES, L.P.,

.. PROGRESS LANSDALE

DEVELOPMENT HOLDINGS, L.P.,
PROGRESS DEVELOPMENT I, L.P.,
.NSLAC ACQUISITIONS, LLC,
PENNSYLVANIA STATE EMPLOYEES
RETIREMENT SYSTEM,
PENNSYLVANIA REAL ESTATE
HOLDINGS, INC. and 1180 CHURCH

. ROAD, INC.

ORDER

AND NOW, this 28th day of January, 2002, the Department’s Motion For Summary
Judgment is granted and the appeal is DISMISSED. The Appellants’ Cross Motion For
Summary Judgment is DENIED.

ENVIRONMENTAL HEARING BOARD

?Jmﬁ-m

GEORGE J. MILLE

Administrative Law Judge
Chairman
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DATED:

—7 7

. e’
THO . RENWAND
Administrative Law Judge
Member

Y hl (o

MICHELLE A. COLEMAN
Administrative Law Judge
Member

BogalF bt

BERNARD A. LABUSKES,
Administrative Law Judge
\ Member
January 28, 2002

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Anderson L. Hartzell, Esquire
Southeast Regional Counsel

For Appellants:

Philip L. Hinerman, Esquire

FOX ROTHSCHILD O’BRIEN & FRANKEL, LLP
2000 Market Street

Philadelphia, PA 19103-3291

For Progress Entities:

Brian J. Clark, Esquire

Eugene E. Dice, Esquire

BUCHANAN INGERSOLL PROFESSIONAL CORPORATION
One South Market Square L

213 Market Street, 3 Floor

Harrisburg, PA 17101

For PSERS Entities:

Kenneth N. Klass, Esquire

Robert A. Burke, Esquire

BLANK ROME COMISKY & McCAULEY LLP
One Logan Square

Philadelphia, PA 19103
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING .
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
WWW.EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
NAOMI R. DECKER
V. : EHB Docket No. 2001-279-L

COMMONWEALTH OF PENNSYLVANIA, Date Issued: February 4, 2002
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and DILLSBURG AREA -
AUTHORITY

- OPINION AND ORDER ON
MOTION TO DISMISS AND REQUEST FOR
LEAVE TO FILE AN APPEAL NUNC PRO TUNC
By Bernard A. Labuskes, Jr., Administrative Law Judge
Synopsis: |
The Board dismisses an untimely appeal. The Appellant’s claim that she did not
understand section 1021.52 of the Board’s regulations, relating to timeliness of éppeals, even if
true, does not provide the Bc;ard with a basis for accepting jurisdiction over the untimely appeal.
The Appellant’s request for leave to file an appeal nunc pro tunc because she believes that it is
important to bring ‘alleged statutory viOl;'sitions to this Board’s attention is denied.
~ | OPINION
The Department of Environmental Protection (the ;‘Department”) issued Part II NPDES
Permit No. 678402(00-1) to the Dillsburg Area Authority on or about 'October 5, 2001. The

Department published notice of the permit issuance in the Pennsylvania Bulletin on October 20,

2001. Naomi R. Decker filed this appeal with the Board on November 29, 2001. The Department
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has moved to dismiss Ms. Decker’s appeal as untimely filed. The Dillsburg Area Authority
‘concurred in the mbtion.. Ms. Decker, who is appearing pro se, responded that it was difficult to
understand the Board’s regulations regarding rtiméliness and party desigrations. Ms. Decker |
asserted that it was her understanding that she had 30 days irom the date she actually became
aware of the Department’s action to file her appeal. Ms. Decker stated that she found out about
the Department’s action on November 2, 2001 and filed her appeal on November 19, 2001, which
is within 30vdays of receiving actual notice of the actibnl |

The Board lacks jurisdiction over untimely filed appeals. 25 Pa. Code § 1021.52;
Rostosky V. Department of Environmental Resources, 364 A.2d 761, 763 (Pa. melth.. 1976);
Broscious Construction Co. v. DEP, 1999 EHB 383, 384. Notice of the permit issuance was
published at Volume 31, No.42, page 5834 of the Pennsylvania Bulletin on October 20, 2001.
~ Because Ms. Decker is not a person to whom the Dg:partment"s action was directed, and because
notice of the permit issuance was‘published in the Pennsylvania Bulletin, Ms. Decker was
required to file her appeal within 30 days of that publication. 25 Pa. Code § 1021.52(a)(2)(1);
Lower Allen Citizens Action Group, Inc. v. Department of Environm_gntal Resources, 546 A.2d
1330 (Pa. Cmwith. 1988); Middleport Materials v. DEP, 1997 EHB 78, 81. Under the'
circumstances presented here, it is. irrelevant whether MS? Decker understood the Board’s
regulatiohs and when she received actual notice of the Départment’s action. Lower Allen
Citizens, 546 A.2d at 1331; Middleport Materials, 1997 EHB at 81. Ms. Decker did not appeal
until 10 days beyond the 30-day deadline.

At various points in her response, Ms. Decker seems to make arguments regarding an Act

537 Plant Expansion/Special Study dated April 5, 2001. The notice of appeal, however, states

that “[m}y appeal is in reference to D.E.P.’s issuance of WQM permit No. 6780402 to Dillsburg
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Area Authority,” and we view this appeal to be from the issuance of the permit, not the Special
Study. To the ethnt that this appeal was intended to relate to the Act 537 Plant
Expansion/Special Study dated April 5, 2001, Ms. Decker already has é timely appeal pending
from that action at EHB Docket No. 2001-107-L.

Ms. Decker asserts that she should have received personal notice qf the permit issuance
because she is a supervisor of a township that is partially served by the POTW that is the subject
of the permit. Ms. Decker does not cite any authority in support of her assertion, and we are not
independently aware of any such authority. Whether or not Ms. Decker was entitled to such
personal notice, the fact remains that she is clearly not a person to whom the Department’s action
is directed. As a third party, her appeal window is unambiguously defined in our rules at 25 Pa.
Code § 1021.52(a)(2)().

Finally, Ms. Decker makes a number of substantive arguments concemiﬁg the merits of
this appeal and her other appeal in her response to. the Department’s motion. Those arguments,
‘however, are not. relevant to the timeliness issue presented in the Department’s motion.

Decker’s separate motion for leave to file the appeal nunc pro tunc is denied. Decker’s
only basis for seeking permission to file a late appeal is that she strongly desires to bring alleged
statutory violations to the Board’s attention. This does not constitute a permissible basis for
allowing a nunc pro tunc appea!. 25 Pa. Code § 1021.53(f).

For the foregoing reasons, we issue the Order that follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

NAOMI R. DECKER

V. : EHB Docket No. 2001-279-L
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER
AND NOW, this 4® day of February, 2002, the Department’s motion to dismiss is hereby
GRANTED. This appeal is dismissed as untimely filed. The Appellant’s motion for leave to file

her appeal nunc pro tunc is DENIED.

ENVIRONMENTAL HEARING BOARD

%m¢.m

GEORGE J. MILLER
Administrative Law Judge
Chairman

THOMAS W. RENWAND
Administrative Law Judge
Member
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DATED:

kb

MICHET.LE A. COLEMAN

Administrative Law Judge
Member

MIGHAEL L. KRANCER
Administrative Law Judge
Member

February 4, 2002

DEP Bureau of Litigation
Attention: Brenda Houck, Library

For the Commonwealth, DEP:
Alexandra C. Chiaruttini, Esquire
Southcentral Regional Office

For Appellant:

Naomi R. Decker

112 Old Cabin Hollow Road
Dillsburg, PA 17019-9773

Permittee:

Randall G. Hurst, Esquire
Charles B. Zwally, Esquire
METTE EVANS & WOODSIDE
3401 North Front Street

P.O. Box 5950

Harrisburg, PA 17110-0950
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 : 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING -
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 : WILLIAM T. PHILLIPY IV
WWW_EHB.VERILAW.COM HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

MUNICIPAL AUTHORITY OF UNION

TOWNSHIP : | v
| v. . EHB Docket No. 2001-043-L

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL : Issued: February 4, 2002

PROTECTION '

OPINION AND ORDER ON MOTIONS
FOR PARTIAL SUMMARY JUDGMENT

By Bernard A. Labﬁskes, Jr., Administrative.Law Judge
Synopsis: |
The Department may not refuse to set othérwise applicable, technology-based effluent
limits in the Appellant’s NPDES permit solely becausg the Appellant’s POTW is designed for and
is in fact meeting mbre stringent limits.
OPINION
The facts set forth in the following narrative are undisputed. The Municipal Authority of
Union Township (the “Municipal Authority”) operates a publicly owned treatment works’
(“POTW?™) in Union Township, Mifflin County that discharges effluent to the Kishacoqﬁillas
Creek pursuant to NPDES Permit No. 0024708. Dean Dairy Products Company, Inc. (“Dean
Dairy”) is an industrial user of the POTW. In the course of manufacturing dairy products, Dean
Dairy generates wastewater, which it discharges after pretreatment to the POTW.

The Municipal Authority obtained its first NPDES permit in 1974. The relationship
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between the Authority and Dean Dairy on the one hand, and the Depértmenf of Environmental
Protection (the “Department”) and the Environmental Protection Agency (“EPA”) on the other
hand has been defined by é significant amount of litigation over the yeérs. Sée United States v.
Municipal Authority of Union Township, et al., 929 F. Supp. 800 (M.D. Pa. 1996), aff’d, 150
F.3d 259 (3rd Cir. 1998); Municipal Authority of Union Township v. DER, 1989 EHB 1156.

In early 1990s, the POTW consistently exceeded its NPDES nlimits for total suspended
solids (“TSS” or “SS”) and carbonaceous biolchex.nical oxygen demand (“CBOD'5”),1 at least in
part because of Dean Dairy’s discharge to the plant. Dean Dairy’s wastewater contained high
levels of SS and CBODs. The Municipal Authority and the Department entered into a consent
order and'agreement in 1994. The Municipal Authority agreed to upgrade the POTW. The
Department agreed to reissue the Municipal Authority’s NPDES permit to contain interim limits
of 58 milligrams per liter (mg/1) ‘for SS and 51 mg/l for CBODs, and final limits (to apply after the
upgrade)- of 58 mg/l for SS and 45 mg/l for CBODs. The Department issued such a permit on
August 25, 1994. The Municipal Authority upgraded the POTW. It paid for the upgrade at least
in part with federal grant money.  In the meantime, Dean Dairy installed a pretreatment system to
reduce the levels of SS and CBOD: in its wastewater before discharging it to the POTW. As a
result of these dévelopments, the POTW as upgraded and supplied with Dean Dairy’s'pretreated
wastewater is not only designed to meet its permit limits, it has, in fact, consistently exceeded the
performance mandated by those limits over the last several years. |

The current dispute arises from the Departmént’s most recent renewal of the Municipal
Authority’s permit on January 19, 2001. When the Municipal Authority applied for the renewal

in August 1999, it requested that its permit limits for TSS and CBODs be adjusted to account for

' The regulatibns and cases occasionally shift between “CBOD;” and “BODs”. The two are
interchangeable based upon the application of a simple conversion factor.
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the fact that a significant portion of its inflow comes from Dean Daify. After a series of draft
permits, comment letters, and responses thereto, the Department issued a permit to the Municipal
Authority that rejected the Authority’s request for an adjustment. Instead, the permit contained
limits of 25 mg/l for CBODs and 30 mg/l for TSS, which are the secondary treatment limits for
sewage. The Department explained why it denied the adjustment as follows:
The technology-based average monthly limits of 25 mg/l for CBODs and
30 mg/l for TSS...are appropriate for this permit based on our consideration of
the following: ' ‘
¢ Organic loading to the plant has been well below the design loading of
the plant. Also, there were no effluent violations for TSS or CBODs in
the previous permit cycle, and TSS and CBODs concentrations in the
effluent have been below secondary treatment requirements.
¢ The intent of the Consent Order and Agreement between the Department
and Union Township was that the upgraded plant would be designed to
meet secondary treatment requirements. Documentation for the upgrade
indicates the plant has been designed to meet secondary treatment limits.
Additional aeration capacity was provided for in the upgrade to deal with
the elevated organic loading.
e The federal regulations allow for the use of [the] permitting authority’s
discretion in this situation.
In other words, based upon the POTW’s design and performance, the Municipal Authoﬁty did not
need an adjustment to account for the Dean Dairy contribution, so the Department did not allow
~it. This appeal followed.

Pollutants may not be discharged from a point source into surface waters of the
Commonwealth except as authorized by a national pollutant discharge elimination system
(“NPDES”) permit. 25 Pa. Code § 92.3. The Department determines the amount of pollutants
that may be discharged and/or the type of treatment that must be applied to the wastewater by
establishing effluent limits or standards in the permit.

There are two basic types of effluent limits: teéhnology-based limits and water-quality-

based limits. EPA has established technology-based limits based upon pollution control
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technologies that are available to a particular industry. or type of source. Pennsylvania’s
Environmental Quality Board (“EQB”) has adopted the federal technology-based limits by
reference. 25 Pa. Code § 92.2d. The technology—baséd limits may need to be adjusted to protect
the uses or classification of the particular receiving stream. Limits based upon consideration of
the receiving waters are known as water-quality-based limits. Specific treatment requirements
and effluent limits for each permitted discharge must bé based ﬁpon the‘niore' stringent of the
applicable technology-based and the water-quality-based standards. 25 Pa. Code § 92.2a.

We may put water-quality-based standards to the side. The Municipal Authority |
acknowledges that technology-based limits that might otherwise be included in its permit may
need to be adjusted based upon water-quality criteria. The permit limits at issue here were not
based upoil the application of any water-quality-based standards. In other words, they were not
directly based ﬁpon the need to protect the receiving stream'’s uses or classification. |

The technology-based standards that are to be applied to a POTW dgpend upon the nature

of the wastestream flowing into the POTW. Most of what a POTW treats is usually s_ewage.A
“Sewage’—.:;is defined as “[a] substance that contains any of the waste products or excremel_ltitious
or othef discharge from the bodies of human beings or animals.” 25 Pa. Code § 92.1. Sewage,
with exceptions not relevant here, must be given a minimum of “swoﬁ&ary treatment.” 25 Pa.
Code § 92.2c. As previously noted, the minimum level of effluent quality attainable by
| secondary treatment 'is numerically defined in the pertinent part of the regulations as a 30-day
average for CBOD5 of 25 mg/l and a 30-day average of 30 nig/l for SS. 25 Pa. Code § 92.2c,

incorporating 40 C.F.R. § 33.102.%

As exhibited by the POTW at issue here, POTWs also treat wastestreams other than

2 The precise nuances of what constitutes “secondary treatment” are the subject of another appeal currently
pending before the Board, see Lower Paxton Township v. DEP, EHB Docket No. 2000-169-K (Opinion and Order
issued August 23, 2001), but are not at issue here.
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sewage. A POTW may also treat industrial waste discharged into its systém from industrial
facilities. Dean Dairy is such an indirect discharger. Technology-based efﬂuqnt limits that are
separate and distinét from‘the secondary treatment requirements for séwagé would ordinarily
apply to Dean Dairy’s discharge. Given Dean Dairy’s business, the limits for CBODs and SS
happen to be less stringent than the secondary treatment limits for a POTW’s treatment of
sewage. 40 C.F.R. §§ 405.32(a), 405.52(a), 405.72(a), and 405.92(a), incorporated by reference
at 25 Pa. Code §§ 92.2 and 92.2d. | |
The question, then, arises as to what limits are to be imposed on a POTW with a mixed
wastestream. One set of limits applies to sewage, but a different set of limits would normally
apply to the industrial component of the wastestream. The regulations solve this problem by
providing that POTWSs must attain secondary treatment of the entire wastestream if 10 percent or
less of the influent to the POTW comes from the industrial source. It would simply be too much
of an administrative burden to recalculate limits for every POTW with indirect discharges that is
subject to less stringent limits, so 10 percent was selected as the cutoff. See 38 Fed. Reg. 22,298
(August 17, 1973).3
Where, however, more than 10 percent of the influent to the POTW originates from the
industrial source, 'it is arguably not appropriate to effectively impose one technology—baSed limit--
secondary treatment--on a wastestream that is ordinarily subject to different technology-based
limits--here being the limits for the dairy products industry found at 40 C.F.R. Pért 405. To allow
for a proper adjustment; EPA promulgated the following regulation, which the Commonwealth

has adopted by reference:

3 “[A] provision has been added [to the applicable regulation] which limits the use of the upward

adjustment provision to only those cases in which the flow or loading from an industrial category exceeds 10 percent
of the design flow or loading of the treatment works. This is intended to reduce or eliminate the administrative
burden which would be involved in making the biochemical oxygen demand and suspended solids criteria.” Id.
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Industrial Wastes. For certain industrial categories, the discharge to
navigable waters of BODs and SS permitted under [applicable statutory and
regulatory provisions] may be less stringent than the values given in §§
133.102(a)(1), 133.102(a)(4)(i), 133.102(b)(1), 133.105(a)(1), 133.105(b)(1) and
133.105(e)(1)(@). In cases when wastes would be introduced from such an
industrial category into a publicly owned treatment works, the values for BODs
and SS in §§ and 133.102(a)(1), 133.102(a)(4)(i), 133.102(b)(1), 133.105(a)(1),
133.105(b)(1) and 133.105(e)(1)(i) may be adjusted upwards provided that: (1)
The permitted discharge of such pollutants attributable to the industrial category,
would not be greater than that which would be permitted under section
301(b)(1)(A)(), 301(b)(2)(E) or 306 of the Act, if such industrial category were to
discharge directly into the navigable waters, and (2) the flow or loading of such
pollutants introduced by the industrial category exceeds 10 percent of the design
flow or loading of the publicly owned treatment works. When such an adjustment
is made, the value for BODs or SS in §§ 133.102(a)(2), 133.102(a)(4)(ii),
133.102(b)(2), 133.105(a)(2), 133.105(b)(2) and 133.105(e)(1)(i1)) should be
adjusted proportionately.

40 C.FR. § 133.103(b), adopted by'reference at 25 Pa. Code § 92.2¢(b)(1). In other words, the
secondary treatment limits that would normally apply to a POTW for the treatment of sewage are
) adj usted upward to account for the contribution to inflow from the nonsewage wastestream.

‘The immediate dispute turns on whether the Department should have granted the
Municipal - Authority an adjustment pursuant to Section 133.103(b). Both the Municipal
Authority and the Department have filed motions for partial summary judgment that are
addressed to this issue. The Municipal Authority poses the question presented and proposed
response as follows:

The issue is whether as a matter of law, DEP can refuse to establish the

technology-based effluent limitations under § 133.103(b) for a municipal facility

that meets all the requirements of the regulation wherein such refusal is based

upon ad hoc DEP policy or subjective criteria. which has not been subject to

rulemaking procedures. The Authority asserts that, as a matter of law, it

continues to be entitled to have its technology-based effluent limitations adjusted

under § 133.103(b), as occurred in issuing its August 25, 1994 permit.

The Department also summarizes the basis for its motion well:

In a nutshell, it is the Department’s position that 40 CFR § 133.'103(b), as
well as state law and regulations, provide it with discretion in deciding whether to
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grant a. variance from secondary treatment requiréments. Because the upgraded

Union Township plant was designed to meet secondary treatment limits and was

consistently achieving such limits, the Department decided that there was no need

for a variance. '

Partial summary judgment may be granted whenever a party is entitled to judgment in its
favor on a particular issue as a matter of law based upon undisputed material facts. Pa. R.C.P.
1035.2. The facts material to whether the Department should have performed an adjustment
pursuant to § 133.103(b) are not disputed, and based on those facts, it is clear that the Municipal
Authority ié entitled to a ruling in its favor as a matter of law on that issue.

There is no dispute that the Municipal Autﬁority’s POTW treats a mixed wastestream that
meets the specified regulatory prerequisites for adjustmeﬂt pursuant to 40 C.F.R. § 133.103(b).
There is also no dispute. that an ﬁppliCation of the téchnology-based process, including
§ 133.103(b)’2 would have resulted in a different set of permit limits than those set by the ‘
Department (although the precise values 'remain to be deter;nined). Nevertheless, the
Department admittédly did not set those limits, solely because it determined that the POTW does.
not need them.

We should be clear that the Department’s only basis for denying the adjustment was that
the POTW did not ;1eed it. The only basis for denying the adjustment cited by the Departnient
in its cover letter accompanying the permit was that the POTW was designed for and was in fact

_meeting seéoﬁdary treatment limit for sewage. The Department has also noted that Dean Dairy
pretreats its wastestream, and that as a result of a conseﬁt order and agreement, the' POTW
upgrade wés designed to meet limits more stringent than secondary treatment in ord'er to recei{fe
federal grant money. The Department has not claimed that these facts independently justify its

permitting action, and the permit reviewers did not list these factors as bases for denying the

adjustment. See Department Motion, Exhibits F and K. Rather, these facts explain why the
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POTW is able to meet secondary treatment limits.

The Department asserts that it can deny the adjustment beéause § 133.103(b) states that
the secondary treatment limits may be adjusted upwards if there is a mixed wastestream. On the
other iland, the Municipal Authority suggests that the Department has little or no discretion in
granting an adjustment under § 133.103(b). We need not define the outer boundaries of the
Department’s discretion in this case. After all, the regulation does say that the limits may be
adjusted.* Even if we assume for current purposes_that the Department has the discretion to
refuse to employ the regulatory defined limits, however, there must be a lawful, reasonable, and
appropriate basis for doing so. We concludé that refusing to employ the limits because a source
does not really need them does ﬁot constitute a lawful basis for doing so.

”f'here is no express regulatory basis for changing the technology-based limits that would.
otherwise apply to POTW treating a qualified mixed wastestream based upon perceived need.
Beyond the use of the word “may,” Sectioh 133.103(b) does not include lénguage specifically
authofizing the Department to consider need.

The foundation for setting effluent limits in NPDES pemiits is 25 Pa. Code § 92.2a.

(Accord, 25 Pa. Code § 92.31.) As previously noted, that section provides that treatment

* But see Belcher v. State Harness Racing Commission, 728 A.2d 425, 427 n. 9 (Pa. Cmwlth. 1999)
(“However, where, as here, a statute gives power to public officials and individual rights call for the exercise of that
power, the word “may” mean the same thing as the word ‘shall’.””) It could be that the federal regulation used the
word “may” in order to give primacy states the option of not providing the adjustment. The state regulations may be
more, but not less, stringent than their federal equivalents. This is another question that need not be resolved here.

The Department cites isolated portions of the regulatory history of Section 133.103(b) as proof that the
permitting authority may deny the adjustment based upon performance data at a particular plant. Of course, none of
the regulatory references actually says that. The references do support the point that Section 133.103(b) was drafted
in part because it can be difficult for a POTW to treat a high-strength industrial discharge. The fact that the
regulation may have been motivated in part by this concern, however, should come as no surprise, and it does not
reflect an intention one way or the other that permit authorities would have the authority to deny such adjustments
where it is not difficult for a particular plant to treat an industrial discharge. The regulation could very easily have
been drafted to provide that the adjustment would only be granted where shown to be necessary, but it was not. We
also note in passing--not as independent support for our holding today but in reference to the Department’s
regulatory-history argument--that EPA appears to interpret Section 133.103(b) to mean that it is not necessary that a
POTW demonstrate a need for an adjustment from a compliance standpoint; the POTW is entitled to the variance
once the prerequisites set forth in the section are met.” (DEP Exhibit S.)
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requirements and effluent limitations in permits shall be based on the most stﬁngeﬁt requiremeﬁt
~in a list of applicable federal and state regulations.” See qlsb Vesta Mining Company v. DER, '
642 A.2d 568, 570 (Pa. Cmwlth. 1994) (in setting effluent limits, DER is required to impose the
more stringent of technology-based effluent limitations or water quality-based effluent
limitations). Again as previously discussed, those regulations boil down to a list of technology-
based standards and a process for setting water-quality-based standards. See 25 Pa. Code
Chapters 91-96. | |

Notwithstanding the mandatory language of 25 Pa. Code § 92.2a, and the existence of a
very detailed regulatory roadmap for setting permit limits, we do not mean to suggest that every
permitting decision that the Department makes must find its source in expréss regulatory
language. But in the absence of express regulatory authority, it is necessary to at least find that
such authority can be implied by an examination of the regulatory program as a whole. We are
unable to make such an implication here.

To change technology-derived numbers based upon actual treatment capabilities
represents a significant departure from the detailed, well-established, regulatory program for
setting effluent limits. Although it is not unheard of to adjust technology-based limits based'
upon a particular plant’s actual performance and/or design, see, e.g., 40 C.F.R. § 133.105(f), it is
certainly unusual to do so; In the limited cases where an adjustment can be made in light 6f
actual performance, it is usually a relaxation of permit limits that would otherwise apply. See,
e.g., 40 CF.R. § 133.103(a). Generally speaking, the regulatory program is designed to put all
sources in a particular category on as equal a footing as possible. Value judgments and polfcy

considerations were already incorporated into the selection of the technology to be imposed on

’ Limitations may also be based upon interstate compacts or international agreements, § 92.2a(b), or the
need to protect endangered species, § 92.2a(c). Those factors are not implicated here.
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categories of sources. See 33 US.C. § 1314(b). Absent the raré presence of fundamentaily
different factors (FDFs) not implicated here, see 33 U.S.C. § 1311(n)(describing FDF process),
the technology-based limits that resulted are designed to be industry- 6r category-specific, not
location-specific.® In other words, the limit for Dean Dairy’s wastewater should normally
remain the same regardless of who is actually responsible for treating the wastestream prior to
discharge. The limit is based upon technology that is available to treat that particular
wastestream, not the resources or circumstances of any individual discharger.

Furthermore, by failing to make an adjustment to account for the mixed nature of the
wastestream, the Department’s action effectively imposes a treatment standard for sewage on
industrial wastewater. It has taken the technology.that must be dedicated to the treatment of one
type of wastestream and imposed it on a différent wastestream that has its own technological
requirements.

The Department and to some extent the. Municipal Authority have referred to the
§ 133.103(b) adj.ustment throughout their materials as a “waiver” or a “variance.” This usage,
while common, to some extent loses sight of the basis for technology-based standards. The
Section 133.103(b) adjustment is not intended to affect the POTW’s obligation to apply
vsecondary treatment to sewage. Even if an adjustment in final limits is made, the POTW’s duty
vis-a-vis sewage has not changed. Rather, Sectiqn 133.103(b) merely adjusts the final limits in
an arithmetic fashion that incorporates the different limits thét apply to the nonsewage

component of the mixed wastestream discharge. If anything, declining to make an adjustment

§ The Department refers us to Appalachian Power Company v. EPA, 671 F.2d 801 (4th Cir. 1982), and
other FDF cases, but they are inapposite. In fact, they illustrate that technology-based limits are set based upon
generic factors that apply to an industry as a whole. A given source may only obtain an FDF variance if it can show
that those generic factors are so different from a particular source as to make the generic limits unfair. Appalachian
Power, 671 F.2d at 809. There is no claim here that there are circumstances so unique to the POTW or Dean Dairy
that it would be unfair to apply the generic technology-based limits that would ordinarily apply to such sources. To
its credit, the Department stops short of arguing that the FDF process can be superimposed upon or incorporated into
the Section 133.103(b) adjustment.
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would constitute a “waiver” or “variance” from the effluent limits that would normally apply to’
the nonsewage wastestream. |

The adjustment called for in this case is hardly a radicéll concept. For example, it is not
unlike the process used for setting pretreatment requirements for industrial sources that combine
wastestreams with different regulatory standards into one discharge. 40 C.F.R. § 403.6(e)(the
“combined wastestream formula™).

There are also practical concerns that make us hesitate to imply that the Department had
the requisite authority to take the approach that it did in this case. The Department’s requires an
analysis of the treatment plant’s actual cai)abjlities, which is not necessarily an easy task.
Among other difficulties, conditions are rarely static. For example, Dean Dairy might
dramatically increasé ér decrease its production at any time. What the POTW “needs” today.
might be less than what it “needs” tomorrow. In order to justify such a fundamental change in
the permitting process, the Department must have more of a regulatory foundation to stand upon
than we see here.

The Department, neither able to cite a specific regulatory basis for its action, nor able to
construct a persuasive regulatory basis for implied authority, cites generic provisions in the‘
federal Clean Water Act, the Clean Streams Law, and state regulations. Thus, the Department
points out that the Clean Water Act allows for state regulations in primacy states that are more |
stringent than their federal equivalents. 343 U.S.C. § 1370. The citation, however, does not solve
the problem with the De:partment’s position, which is that there is no state regulation--or federal
equivalent for that matter—-that authorizes an adjustment of the technology-based limits
applicable to POTWs based upon the POTW’s need for an adjustment under the circumstances

presented here. This is not a case of comparing state and federal requirements. The applicable
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federal regulations have been adopted verbatim by the EQB by reference. 25 Pa. Code § 92.2c.
See al‘;‘o 25 Pa. Code § 92.2. The state regulations providing that state regulations are to be
followed in the event of a conflict with federal regulations, 25 Pa. Code §§ 92.2(a) & 92.’1_7, afe
similarly inapplicable.

The Clean Streams Law i:)rovides the authority to regulate industrial and municipal
discharges generally. 35 P.S. §§ 691.202, 691.203, 691.301, and 691.307.. These general
prbvisions, however, are too far removed from the issue at hand. They do not give the
Deﬁartment the authority to do whatever it chooses in setting effluent limits. If the Departmént’s
argument were true, the Department could simply bypass the comprehensive regulatory- program
for establishing permit limits by virtue of generic Clean Streams Law provisiohs. Rather, the
Clean Streams Law provides the statutory basis for the detailed and comprehensive regulatory
program, and it is that program that the Department must follow.

" In sum, while the Department’s action at first blush appears to have been justified by the
use of the word “may” in § 133.103(b), it is in fact inconsistent with the background, purpose,
letter, and spirit of the remainder of the technology-based regulatory process. In other words, the
~ Department cannot rely upon the use of the word “may” in § 133.103(b) as. a basis' for
disregarding every‘dﬁng else in the applicable regulatory program. See CommonwealthAv.' Stavte'
.Conference of Stat_‘e Police Lodges, 520 A.2d 25, 28 (Pa. 1987)(agency regulations have the force
and effect of law and rein in agency discretion té a significant degree); Teledyne Columbia-
Summerhill Carnegie v. Unemployment Compensation Board of Review, 634 A.2d 665, 668 (Pa.
Cmwlth. 1993)(it is improper for any agency to ignore or fail to apply its own regulations). The
Department may not refuse to make the Section 133.103(b) adjustment solely because a POTW

is designed for and is in fact capable of meeting the unadjusted secondary treatment limits for
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sewage.

The Municipal Authority. contends that the Department in refusing to make the
§133.103(b) adjustment improperly relied upon a document entitled “Interim Guidance-
Guidance on Granting Secondary Treatment Waivers in NPDES Permits Under Federal
Regulation 40 CFR § 133.103(b).” Although this contention. is subject to _disput_e, we deem it to
be beside the point. The Department based its decision not to adjust the effluent limits in this
particular situation onb an invalid reason. Wheth