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FOREWORD

This voiume contains all of the adjudications and opinions issued by the
Environmental Hearing Board during the calendar year 1993.1

The Environmental Hearing Board was originally created as a departmental
administrative board within the Department of Environmental Resources by thg
Act of December 3, 1970, P.L. 834, No. 275, which amended the Administrative
Code, the Act of April 9, 1929, P.L. 177. The Environmental Heéring Board
Act, the Act of July 13, 1988, P.L. 530, No. 94, upgraded the status of the
Board to an independent, quasi-judicial agency and expanded the size of the,‘t
Board from three to five Members. The jurisdiction of the Board, however, is}
unchanged by the Envfronmenta] Hearing Board Act; it still is empowered "to
hold hearings and issue adjudications... on orders, permits, licenses or

decisions” of the Department of Environmental Resources.

1 This volume also contains one adjudication issued in 1992. That
adjudication, South Fayette Township v. DER, 1993 EHB 1, was unintentionally
omitted from the 1992 voiume.
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ADJUDICATION

By Richard §. Ehmann, Member

Where, DER returns the revision in response to a municipal requeét to
feturn a proposed sewage treatment plan revision without DER action as a
. result of the municipality’s rescission of the resolution adopting_the
| feviéion, no appea]ab]e'DER acfion or adjudicatioh has occurred. -Aécording1y,
an appea1 from this revision’s return must be dismissed. |

When DER simu]taneousTy returns'a compahion proposed plan revision
for the adjacent municipality which is linked in terms of sewage treatment
méihbdo]ogy to the withdrawn plan revision, it acts in an appea]ab]é fashion
beéause this second proposed'revision was not withdrawn. -waever,”the éppéa]
from DER’s action on this revisibn is moot because absent construction of the
sewage treatment plant proposed in the withdrawn rev{sion, the denied revision

is not implementable.
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o Background |

In the present appea] the Board is aga1n asked to unravel the
' myster1es in the sewage fac111t1es p1ann1ng process established in the
Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P.L. (1965) 1535,
as amended 35 P.S. §750.1 et seq. ("Sewage Facilities Act"), and 25 Pa. Code
Chapter 71. The 1nstantlpr9ceed1ng»was commenced on April 7, 1992 by
Lobolito, Inc.’s ("Lobolito") appeal from a Tetter dated March 9,‘1992‘from
the Department of Environmental Resources ("DER") to the'Board ofTSuperV%sdrs
of Clifton Township whicn returned that fownsnip’s planning module for new‘
Tand development in the township. This module proposed amendment of the
Township’s Official Sewage Facilities Plan to allow construction ofran,interim
sewage treatment plant to treat sewage from the Ciifton Elementary Senoolj_
1ocated in C]ifton Township, Lackawanna County, and Lobolito’s subdiviéion
(Rainbow Run) located in Lehigh Townsh1p, Wayne County.

| By separate letter bear1ng the same date, DER returned Lehigh
Townsh1p s Planning Module covering Rainbow Run. Lobo11t0_appea1ed from that
action also and its appeal received docket number 92-161-E. By Order/dated
May 11, 1992, the appeals were conso11dated at the above docket number.

After consolidation, by an Opinion and Order 1ssued on July 15, 1992,
we ai]owed a group calling itself North Pocono Cjt1zens Alert Regarding the_
Environment (C;A.R.E.) (hereinafter "North Pocono CARE") to interrene over
Lobd]ito’s objection. North Poceno CARE intervened in supporf of DER’s

position in this appeal.
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Thereafter, the parties conducted discovery and filed their
respective Pre-Hearing Memoranda. Subsequently, the appeal was scheduled for
a hearing on the merits in December of 1992. Shortly before the scheduled
hearing_on November 25, 1992, the parties jointly suggested that in lieu of a
merits hearing this Board adjudicate this matter on a stipulated factual
record, Cross Motions For Adjudication On Stipulated Facts and supporting
Briefs. Our Order of December 9, 1992 reflects our agreement to adjudicate
the issues raised in this appeal in this underutilized fashion. Thereafter,
on fhe schedule established in that Order, Lobolito filed its Motion and Brief
and DER filed its responding Cross Motion and Brief. North Pocono CARE
elected adoption of DER’s Brief, as indicated in its letter to us dated
February 22,.1993. It filed no Brief or Motion of its own. On March 1, 1993
the board received Lobolito’s Reply Brief.

On March 2, 1993, because a review of the parties’ Briefs and the
issues raised therein revealed a possible issue of mootness as to DER’s letter
“to Lehigh Township which none of the parties had briefed, we ordered the
parties to brief this issue by March 16, 1993. In due course, briefs on that
issue were received from Lobolito and DER.

We adjudicate this consolidated appeal on the twenty-three stipulated
facts, the two stipulated Tegal cgnclusions and the eleven stipulated

exhibits.1 Based on a complete review of this record, we make the following

1 As to the exhibits, the parties have stipulated to their admission but
not to the truth or relevancy thereof. Each party retained the right to argue
on these points in its Brief.
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findings ofkféct.
" FINDINGS OF FACT
1. LObo]itb is the owner and developer of a tract of 1and’éontaining
approximately 231 acres, located in Lehigh Township, wayhe County, which
‘Lobolito prdposés to subdivide and develop into approximately 205 residential
lots. Lobolito’s subdivision is known as both Rainbow Run and Big Bass Lake.
(s-1), Exh. 11)2

2. Lobolito is a Pennsylvania Corporation with offices at P.0. Box
225, Gouldsboro, PA 18424. (S-2)

3. DER is the agency with the duty and aﬁthority to administer and
enforce the Sewage Facilities Act, Section 1917-A of the Administrative Cdde
of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17, and the
regulations promulgated thereunder. (S-3)

4. North Pocono C.A.R.E. is a non-profit organization‘incorporated
in Pennsylvania with an address of P.0. Box 596, Moscow, PA 18444. (S-4)

5. North Pocono C.A.R.E. is a group of citizens who 1ive near or in
Ciifton Township and on the Lehigh River downstream from Clifton Township.
(S-5).

6. North Pocono School District ("School District"), is a school
district organized and existing under the laws of the Commonwealth of
Pennsylvania, located within portions of Lackawanna County and is the owner of

a tract of land containing approximately 21 acres in Clifton Township,

2 S- s a reference to one of the parties’ stipU]ated facts, while
Exh.-  is a reference to a stipulated exhibit.
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Lackawanna Coﬁnty, upon which it proposes to construct the Clifton Elementary
School ("School Project"). (S-6)

7. Lobolito and the School District entered into an agreement
| providing for, inter alia, the planning, permitting, construction and
operation of a sewage treatment plant ("Plant") to be located on the School
District property, to be owned and operated by a public utility corporation to
" be formed by Lobolito, and to serve both Rainbow Run and the School Project.
(5-7)

8. Lobolito and the School District submitted applications to both
Lehigh Township and Clifton Township for the purpose of amending their
respective Official Sewage Facilities Plans to reflect sewage disposal for the
~ school project and the subdivision in accordance with their agreement. (S-8)

9. After approving Lobolito’s proposal by resolution on November 7,
1991, the Board of SuperYisors of Lehigh Township, Wayne County, filed with
DER an official sewage facilities plan revision which provided for the
treatment of wastewater from Lobolito’s subdivision across the Lehigh River in
Clifton Township, Lackawanna County, at the Plant to be constructed on the
School District’s property in Clifton Township. (S-9, Exh. 3)

10. Lehigh Township’s proposed revision of its Official Sewage
Facilities Plan approving this concept was filed with DER on November 18,
1991. (S-9)

11. After approving the School District’s proposal by resolution on
November 9, 1991, the Board of Supervisors of Clifton Township, Lackawanna

County, filed with DER an official sewage facilities plan revision which
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provided for use of the Plant to be constructed as. part of the School Phojeét
in Clifton Township to treat wastewater from the School Project ih Clifton
Township, Lackawanna County, and Lobolito’s proposed subdivision across the
Lehigh Rivef in Lehigh Township, Wayne County. (S—lO, Exh. 5)

12. Clifton Township’s proposed revision of its Official Sewage
Facilities Plan approving this concept was also filed with DER on November 18,
1991. (S-10)

13. The official sewage facilities plan revisions of Lehigh Township,
Wayne County, and Clifton Township, Lackawanna County, are interdependent.
(S-11)

14. The School Project in Clifton Township would be entirely
commercial (non-residential), and the proposed sewage flows of the School
Project would be approximately 14,000 gallons per day. (S-12)

15. Lobolito’s Rainbow Run subdivision would cons%st of commercial
property generating sewage flows of approximately 10,000 gallons per day‘and
residential property generating sewage flows of approximately 58,000 gallons
per day. (S-13)

16. On December 30, 1991, DER received a letter from the Clifton
Township Solicitor (Exh. 10) asking DER not to complete its review or approve
the official sewage facilities plan revision until Clifton Township’s
engineers performed and submitted to DER engineering studies addressing the
project. DER never received any such studies from the township or its

engineers. (S-14, Exh. 10)
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17. On January 11, 1992, the Clifton Township Board of Supervisors
acted upon a.conditiona1 use épp]icat{on and approved the School Project but
denied the Plant to the extent that it would include the treatmént of
wastewater from the Rainbow Run subdivision. (Exh. 11) Lobolito and the
School District appea]ed this action df the Clifton Township Board of
Supefvisgrs to the Court of Commdn Pleas of Lackawanna County. The appeal is
pending. (S-15, Exh. 11)

18. ;As indicated in the Decision on the Application of thé North
Pocono School District for a Conditional Use Permit adopted January 11, 1992,
anq in Resolution 2-1992, adopted February 8, 1992, between Ndvember 9, 1991,
énd February 8, 1992, the Clifton Township Board of Supefvisors determined
that it would not be in the best interests of Clifton Township for sewage to
be conveyed across‘the Lehigh River for treatment at the proposed sewage
treatment plant for the School District. (S-16)

19. On February 8, 1992, the Board of Supervisors of Clifton Township
“adopted a reso]ution (Exh. 7)‘rescinding its approval of the official sewage’
facilities plan revision it had previously submitted to DER for the
Lobolito/School District proposal. (S-17, Exh. 7)

20. On March 6, 1992, DER received a letter (Exh. 8), dated March 5,
1992, from the Clifton Township Solicitor. Attached to the letter was a copy
of the February 8, 1992 Resolution of Clifton Township’s Board of Supervisors
rescinding Clifton Township’s prior approval of the planning modules af issue.
The letter requested DER to return the planning modules to the Clifton |

Township Board of Supervisors. (S-18, Exh. 8)
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21. Under cover of a letter dated March 9, 1992 (Exh. 2), DER |
returned the planning modules to Clifton Township. DER’s March 9, 1992 Tetter
to Clifton Township did nof éxpressly approve or disapprove this b1anhing'
module. (S-19, Exh. 2) |

22.' Under cover of a second letter dated March 9, 1992 (gxh.'l), DER
also returned the planning module to Lehigh Township. The letter notes that
"since a valid revision to Clifton Township’s Official Sewage Facilities Plan
no longer exists for serving [Lobolito’s Rainbow Run] project located in
Lehigh Township, the wastewater needs for this project are not adeduate]j
addfessed.“ DER’s March 9, 1992 letter to Lehigh Township did not explicitly
approve or disapprove this planning module. (S-20, Exh. 1)

23. DER returned the planning modules to Clifton and Lehigh Townships
within 120 days of the Townships’ submission of the modules to the DER for -
approval. (S-21) |

24. Subséquent to DER’s return of the planning modules to}C]ifton and
Lehigh Townships, Lobolito filed its appeals, and has not requested the DER to
review the modules. (S-22)

25. Subsequent to the filing of the appeals in this case, Lobolito
and the School District filed an alternative p]ahning module with both Clifton
and Lehigh Townships. The alternative module provides for the construction of
the sewage treatment plant within Lehigh Township, rather than Clifton
Township. (S-23) '

26. There is no evidence Lobolito owns anykproperty in Clifton

Township.
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- DISCUSSION
While the parties’ cross motions and briefs raise many interesting
issues as to how to interpret DER’s actions and the regulations, including a
DER assertion that certain of these regulations are ultra vires, the first
issue we must address is DER’s assertion of our lack of jurisdiction to hear
this appeal. It is only if we have jurisdiction over this appeal that we have
authority to address these other issues.

DER ‘argues that its return of the modules to both townships was not
an "action" of the type which creates a right to appeal to this Board. DER
correctly points out that pursuant to Section 4(a) of the Environmental
Hearing Board Act, Act of July 13, :1988, P.L. 530, 35 P.S. §7514(a), this
Board’s jurisdiction is limited to holding hearings on orders, permits,
licenses or decisions of DER and that 25 Pa. Code §21.2(a) defines
an" appealable DER action as:

An order, decree, decision, determination or ruling by the:

Department affect1ng personal or property rights,

- privileges, immunities, duties, liabilities or obligatiens

of a person, 1nc1ud1ng, but not 1imited to, denials,

modifications, suspensions and revocations or permits,

,11censes, and registrations; orders [to cease or undertake

various activities]; and appeals from and complaints for

~the assessment of civil penalties.
A DER action is also appea]ab]e if 1t constitutes an "adjudication" within the
meaning of 2 Pa. C.S. §101. There, 'adjudication" is defined as:
~ Any final order, decree, decision, determination orb

ruling by an agency affecting personal or property rights,

privileges, immunities, duties, liabilities or obligations

of any or all of the parties to the proceeding in which the
adjudication is made.
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See Lehigh Tounship, Wayne County v. DER, EHB Docket No. 91-090-W ('oﬁini‘a’n»
issued May 22, 1992) and John and Sharon Klay, d/b/a Faxette Springs Farms Q
DER, EHB Docket No. 92-280-E (Opinion issued February 4, 1993). "

DER asserts that it did not act or adjudicate as to the two plén  ;
revisions but merely returned them to the respectlve municipalities after .
Clifton Township rescinded. its resolution amend1ng its Official Sewage
Facilities Plan. DER says that since it mere]y‘returned these proposed plan
revisions, neither approving nor disapproving of same, it djd1not make a
decision on their merits, which is what is reduired for its actions to be
appealable to this Board. It further asserts that Lobolito’s argument as to a
"deemed approval" by DER of the two proposed revisions because of DER’s
untimely return of the modules does not create jurisdiction in this Board.

As to this last assertion by DER, we concur. Any suggestion of a -
"deemed approval" under 25 Pa. Code §71.54(e) and counter-arguments that there
was no such deemed apprové] in-this proceeding can only be addressed by this
Board if it has jurisdiction over the subject matter.‘kNo portion of any
applicable statute or regulation exists which Creates a special type or class
of subject‘mattek jurisdiction for this Board allowing it to decide deemed
approval questions of this type where the Board btherwise 1ack$ jurisdiction
over the subject matter of the entire appeal. Tﬂus, the first quéstion is: Do
we have that jurisdiction?

Lobolito first addresses this jUrisdiction question in its Reply
Brief where 1t‘§sserts that this was a fina] aphea]ab]e decision by DER.

There it argues that the planning process is lengthy and delay of planning
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approvals can lead to a project’s defeat, that the return of these modules to
the townships was a rejection thereof, that even if the return of the Clifton
Township revision,modu]es was proper the return of the Lehigh Township
revision modules was not, and that DER d1d not fail to act here but acted in
an appea]ab]e fashion. 3

| ;Baseduon our analysis of the law as applied to.the record, the answer
to this Jurisdiction question is no as to the Clifton Township propooed plan
revision, but yes as to Lehigh Township’s proposed plan revisiop.

Both Clifton Township in Lackawanna County and Lehigh Township
located in Wayne County are vested with the specific responsibility for the
planning needed to address sewage disposal needs within their own individual
. Jurisdictions by Section 5(a) of the Sewage Facilities Act, 35 P.S. §750.5(a).
Neither municipality is vested with authority to address such issues in the
.other municipality. And, thopgh DER has supervisory responsibj1ity with
regard to both municipalities to insure that this municipal responsibility is
. properly fulfilled, even its supervisory role is limited and it is not |
empowered to undertake this planning itself. See 35 P.S. §750;5(e) and.Mgﬁign
Kise v. DER, et al., Docket No. 90-457-MR (Adjudication issued December 8,
1992).p,Thus, we look at -each municipa]ity and its proposed plan revision
separately for jurisdictional purposes.

Clifton submittedvits proposed revision covering the school project

and sewage treatment plant to DER for approval. Had DER approved it, the

3 The remainder of this Brief addresses other issues and arguments raised
by DER rather than jurisdiction.
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approved revision would have modified C]ifton’s'exiSting‘pTan in the faﬁhidn“
setvfofthvinkthe revisioﬁ, but before DER reacted to it by approving or
disapprovin§ samé, Clifton rescinded its resolution apprdvingfthe”révis{on“and
withdrew tﬁe revision from DER’s consideration. It is a resolution adopting

the proposal as the township’s own and making it a part of the township’s plan

which is essential if DER is to review it.ﬁ Robert D. and Elizabeth L. Crowley
v. DER, 1989 EHB 44. Clifton’s reécindingﬁfesolutﬁon caused Clifton’s
unrevised Sewage Facilities Plan to remain as it existed prior to the
proposed revision’s initial submission to DER. Thus, while DER acted to
return Clifton Township’s proposal in response to the resolution’s rescission
and C]iftoh’slreQUeSt, it did not act in an appealable fashion. DER’s return

of the revision to Clifton did not modify Lobolito’s then-existing rights,

duties, or obligations in any fashion. George Reinert v. DER, 1989 EHB 77;
Kephart Trucking Company v. DER, Docket No. 90-514-MJ (Opinion issued February

21, 1992); Westtown Seweerompanv§ et al. v. DER, Docket No. 91-269-E (Opinion

issued February 4, 1992). Lobolito continued to have whatever rights, duties
or obligations it had under Clifton’s unrevised plan. Had DER approved or
rejected Clifton Township’s proposed revision, that would have changed the

status guo and Lobolito accordingly could appeé]. Solomon Run Community

Action Committee v. DER, EHB Docket No. 90-483-E (Opinion issued January 24,

1992), Bronia Sultanik v. DER, 1986 EHB 1238. As a result, we conclude that

as to Lobolito’s appeal at Docket No. 92-147-E we lack jurisdiction thereover

and must dismiss it.
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v In reaching this conc1u51on we exp11c1t1y reject Lobolito’s argument
that Ciifton Township had no 1ega1 authority to resc1nd its proposed plan
reV151on prior to DER’s action thereon. The oniy authorityrc1ted for this
Acontention by Lobolito 1s 25 Pa Code §71 53(b). | .

Insofar as Loboiito asserts this regu]ation bars a subsequent
resc1s51on of this reso]ution Lobolito s assertion ]acks any support Simpiy
put, this regu]ation dea]s w1th issues of getting a munic1pa11ty to review and
act on proposa]s made to it by a property owner w1th1n the mun1c1pa11ty o)
that proposals do not end up in a limbo created by a mun1c1pa11ty Wh1Ch fails
to promptiy review and act on a property owner’s proposa1 by either rejecting
it or agreeing to adopt it and submit it to DER as mun1c1pa11ty-endorsed
Nothing in this regu]ation dea]s with a subsequent mun1c1pa1 change of mind
verbaiized by resolution, as occurred here. Moreover, nothing in the
regu]ations in 25 Pa. Code Chapter 71 or the Sewage Fac111t1es Act prohibits
mun1c1pa1 resc1551on occurring before DER acts on a pending pian revision.
‘Clearly, once a plan is approved by DER and in p]ace the mun1c1pa11ty must

either get DER approval of another revision thereof or implement the plan.

Kidder Township v. Commonwealth, DER, 41 Pa. Cmwlth. 376, 399 A.2d 799 (1979).
But that is not the circumstance-here. Moreover, we’oan understand the
legislature and the Environmental Qua]ity Board not prohibiting such a
withdrawal. ,Fiexibility rather than rigidity is what makes planning
“activities meaningful and able to accommodate changing:circumstances. Tovhoid
'otherwise is to,agreeiwith Lobolito that DER is locked into}endorsement or

rejection of each proposed revision and the municipalities may only revise or
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implement their plans. Finally, since a plan for sewage disposal existed for
this towhshib pribf to the proposal, the'fescission and revisfon’Witﬁdréﬁa1i"*
left the unrevised b]an still in place. If Lobolito is dissatisfied w{th.that
outcome, its remedy lies under Section 750.5(b) of the Act, if it can convince
the School District to petitiOnyDER to order Clifton to revise its plan.
| As to Lehigh Township’s revision, however, DER acted in an appeafab1e
fashion. DER’s letter to Lehigh Township (Exh. 1) was not written as a result
of any resolution reséindiﬁg’Lehigh’s proposed plan revision. Lehigh’s plan
revisibn remained‘approved by it and before DER. - Moreover, DER’s Tetter to
Léhigh“ref]ects at least implicitly that even DER recognized the distinction
between the two proposed plan revisions that its arguments on appealability’
ignore. DER’s Tletter to Lehigh reflects the DER decision/conclusion that in
1ight of Clifton’s withdrawal of its proposed revision "the wastewater needs
for this [Lobolito] project are not adequately addressed." This decision on
the pending revision was clearly final. DER was not calling for further time
for it to complete review or the submission of more information to it.
Clifton’s revision was withdrawn absolutely and so only Lehigh’é remained.
DER’s return of this revision’s module to Lehigh was in fact a DER déniél
thereof. A DER disapproval of a municipa]]y adopﬁed proposed plan revision is
appealable. Sultanik, supra. AccordingTy, we must sever Lobolito’s appeal as
to Lehigh’s revision from its appeal of the Clifton Township revision and
judge DER’s actionsbas to Lehigh’s proposal on their merits.

In evaluating DER’s actions as to the Lehigh Township plan revision,

we must keep in mind, howéVer, the'édmittedly interrelated nature of the two
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townships’ prdposals, No ‘method for sewage treatment is proposed for the
sewage generated-by Lobo]itofs subdivision other than in the school project’s
plant. The only treatment proposed was found in the rescinded Clifton
Township proposal. Because of this lack .of sewage treatment in the Lehigh
proposal, this Board can not grant Lobolito any effective relief, and thus its
appeal as.to the Lehigh Township plan revision must be dismissed as moot.

Willard M. Cline v. DER, 1989 EHB 1101, and Empire Sanitary Landfill. Inc. v.

DER, 1991 EHB 66. .

We draw.this conclusion because if Lobolito’s tract were now to be
.developed as proposed in the plan revision, sewers would be built to collect
and convey sewage from the homes and commercial establishments to be built on
the tract downhill to the Lehigh River (a high quality cold water fishery
according to Exh. 9). From there, the sewage would be piped beneath the river
to the school district’s tract, located on the opposite river bank, for
treatment at:a sewage treatment plant which is not provided for in Clifton
.Township’s plan and thus will not exist. The result would be a discharge of
sewage to the river. Further, once a plan revisibn,ca]]ing for the
construction of sewers is approved by DER, thereby becoming a part of Lehigh’s
Official Sewage Plan, the next step for the subdivider and township is plan
implementation. As set forth in Section 7(a) of the Sewage Facilities Act, 35
P.S. §750.7(a), permits for such sewers are issued by DER pursuant to the

Clean Streams Law, the Act of June 22, 1937, P.L..1987, as amended, 35 P.S.

§691.1:("C1éan Streams Law"). See Toro Development Company v. Commonwealth,
DER, 56 Pa. Cnwlth. 471, 425 A.2d 1163 (1981). |
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Sections 201 and 202 of the'Cleaﬁ*Streams:Law (35:P.S. §§691;201‘hhd
202) co]léctive]y'prohibft'the”discharge of sewage to the waters of the
Commonwealth except as authorized by this Act and require a permit for alT
such diséharges. Section 202 has Tong been interpreted to prohibit a
discharge of sewage to a water of the Commonwealth (of which the Lehigh River

is one) without a permit aﬁthorizing same. Edwin Trask v. DER, 1974 EHB 396,

405. Moreover, all discharges must be authorized by permit according to the-
regulations, see 25 Pa. Code §§92.3 and 95.1, and DER is not at liberty to-

ignore the mandate of these regulations. Mil-Toon Development Group v. DER,

1991 EHB 209. 'Fina11y, all discharged wastes must receive a level of
tréatmeht %o be set by DER to pfoteCt'the‘receiving waters, 25 Pa. Code
§91.31, 92.3, 92.21, 92.31. Thus, DER could not issue Lehigh Township or
Lobolito permits for sewers to serve the subdivision because there is no
treatment proposed for sewage to be discharged therefrom. If DER cannot issue
permits for these sewers in this circumstance, this revision is not
implementable. Thus, because of the 1inked nature of the withdrawn Clifton
Plan Revision and the denied Lehigh Plan Revision, it would appear that this
Board can grant no meaningful relief to Lobolito as to DER’s denial of

Lehigh’s revision.%

4 In so concluding, we have specifically not ruled on Lobolito’s "deemed
approval"” argument as to Lehigh Township’s Plan Revision based on 25 Pa. Code
§71.54(e). DER rejected this revision by letter dated March 9, 1992 and had
received it on November 18, 1991. By our computation the time between these
dates adds up to less than the 120 days needed for deemed approval under
§71.54(e). Even though DER clearly failed to review this plan revision within
(footnote continues) ' :
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.v In its Brief on this mootness issue, Lobolito asserts the appea1 is
not moot since DER may order C11fton to either 1mp1ement the plan revision
previously filed and withdrawn or take such other act1on as DER feels are
necessafy to provide proper sewage facilities planning for an approved Tand
development project within Clifton. Lobolito then alleges that Lehigh,bthe
Schoo]ADisffict and Loboiito all relied on Clifton’s submission of fhis
revfsion to DER. Next, it assérts thof DER’s a11owance of Clifton’s
withdrawal of the proposed revision was improper since it could compel
implementation of this proposed revision.

| ‘As stated above, we agree with Lobolito that DER‘has the powor to
order’imp1ementation by Clifton of necessary sewage facilities planning
activities. However, it simply does not flow from the legislature’s |
empowermeot of DER in this manner that DER erred in a11owing the revision’s
withdrawal, especially where a further modification of the inter-depeodeot
p]ans is currently under consideration as the parties have stipulated. DER
ldoes not order sewage féci]ities planning activities arbitrarily, it does so
after it determines the existing plan is inadequate. See 35 P.S. §750;5(b).
Thi; withdrawn revision was not a part of Clifton’s approved plan until after
DER approves it. Until then, it was merely a proposed revision which was
withdrawn prior to approval oy DER. Moreover, contrary to Lobo]ito's
argument, the stipulated facts‘c1ear1y show:that more than a conditional use

application’s denial occurred here.

(continued footnote)
the sixty day period spec1f1ed in 35 P.S. §705 5(e), the statute contains no
deemed approval language covering such failures.
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| We a]so reJect Lobo]1to s assert1on that €Clifton’s p]an is 1nadeqhate
because the townsh1p approved the schoo] s construct1on but prov1ded no means
to treat sewage from the school. The st1pu1ated facts show the schoo] s |
conditional use app11cat1on was approved except 1nsofar as the Plant wou]d be
large enough to treat sewage from Lobolito’ S'Ralnbow Run, too. Thus, the
condittona] use app1ication was‘not simply rejected. Moreover; the parties
stipulated that even that decision is under appeat in the-proper forum. It ts
not before!us, nor, since we are a Board with 1im¢ted‘jurisdiction, is it
something we are authorized to adjudicate. gjsg,‘supra.s C]early Lobolito
is not letting the conditiona] use decision lie, but that is a separate
decision from the sewage faci1ities issues before us even though it relates to
the School Plan and the Plant. Kise, supra. Lobolito is thus in error when
it suggests a munidipa]ity may avoid its sewage planning responsibility by
mere]y denying zoning permits. | |

Contrary to the inferences in LoboTito’s Briefs, this also does hot'

mean Lobolito lacks any means to move its deve]opment plans forward. Sinee
there is no evidence Lobo]ito owns property in Clifton, it cannot petition DER
to order C]ifton’s plan to be amended to accommodate the need for a sewage
treatment p1ant to treat sewage from its development in Lehigh purSuant to 25

Pa. Code §71.14 or Section 5(b) of the Act (35 P.S. §750.5(b)). However,

5 Even if DER has the power to order Clifton to revise its plan to provide
for sewage treatment vis a vis the new school and its plan is inadequate,
until it does so, all that is required to remedy that inadequacy is that DER
order a revision to handle the school’s volume of sewage, not the school’s
sewage and the sewage from Lobolito’s subdivision. :
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Lobolito can seek and, indéed, has already sought approval by Lehigh for a
further revision of Lehigh’s plan to proQide sewage collection and treatment
within Lehigh. Moreover, if Lehigh should fail to address Lobolito’s needs
for sewage disposal in connection with development of its tract then Lobolito
has access to the remedies inc§ectign75ga)%oﬁ,the’Act and Section 71.14 of the
regulations as to Lehigh.

Accordingly, we conclude that as to Lehigh’s plan revision, this
appeal is moot and make the following Conclusions Of Law and we enter the
following Order.

CONCLUSIONS OF LAW

1. The Board has jurisdiction over the subject matter of the appeal

and the parties.

| 2. Actions of DER are appealable only if they are "adjudications”
within the meaning of the Administrative Agency Law, 2 Pa.C.S. §101, or
"actions" as defined at 25 Pa. Code §21.2(a). Lehigh Township, Wayne County
LyA_QLB, EHB Docket No. 91-090-W (Opinion issued May 22, 1992): John and Sharon

Klay, d/b/a Fayette Springs Farms v. DER, EHB Docket No. 92-280-E (Opinion

issued February 4, 1993).

3. Unless the Board has jurisdiction over the subject matter of this
appeal, it may not adjudicate a party’s "deemed approval" contentions because
there is no separate grant of jurisdiction to the Board, separate from the
grant of its jurisdiction to hear appeals from DER’s actions or adjudications,

authorizing it to decide "deemed approval" questions.
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" 4. Neither the .Sewage Facilities Act nor DER’s regulations prohibit
Clifton Township from rescinding its proposed plan revision hrior to-DER
taking:actipn on it.

5. MWhere a municipality rescinds its resolution adopting a revision
to its sewage facilities plan before DER acts to appfove or reject the
revision and requests DER return the proposal to the municipality, DER’s
action returning this proposal to the munitipa]ity is not appealable to this
Board.

6. Where DER not only returns the withdrawn revision but also
returns an unwithdrawn but inter-dependent proposed plan revision of an
adjacent'municipa1ity, DER’s return of the second municipality’s revision
because its sewage disposal needs are no longer adequately addressed
constitutes an appealable action or adjudication by DER.

7. Where the second municipality’s plan revision proposed no method
of treatment for the sewage to the generated by a subdivision within its
borders except in a sewage treatment plant to be built under the adjacent
municipality’s withdrawn revision, the plan revision could not be implemented,
and, thus, an appeal of DER’s denial of this revision is moot since we can

grant the developer no meaningful relief. William M. Cline v. DER, 1989 EHB

1101; Empire Sanitary landfill, Inc. v. DER, 1991 EHB 66.
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ORDER

AND NOW, this 8th day of April, 1993, it is ordered that Lobolito’s

appeal of DER’s letter returning Clifton’s proposed plan revision is dismissed

as not being from an appealable action. It is further ordered that Lobolito’s

appeal of DER’s letter denying Lehigh’s proposed plan revision is dismissed as

moot.

DATED:

April 8, 1993

ENVIRONMENTAL HEARING BOARD

MW%
MAXINE WOELFLING .

Administrative Law Judge
Chairman

ROBERT D. MYERS
Administrative Law Judge

Member
/ B
LY

RECHARD S. EWMANN
Administrative Law Judge
Member

ministrative Law Judge
ember
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Library: Brenda Houck
For the Commonwealth, DER:
' - Daniel D. Dutcher, Esq.
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For Appellant:
Robyn J. Katzman, Esq.
Charles B. Zwally, Esq.
Harrisburg, PA
For Permittee:
John E. Childe, Jr., Esq.
Hummelstown, PA
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COMMONWEALTH OF PENNSYLVANIA

- ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BUILDING
400 MARKET STREET, PO. BOX 8457 _
HARRISBURG, PA 171058457 v . M. DIANE SMITH
717.787-3483 SECRETARY TO THE BOARD
TELECOPER 717-783-4738

DAVID C. PALMER S :  EHB Docket No. 92-466-W

COMMONWEALTH OF PENNSYLVANIA : : S
DEPARTMENT OF ENVIRONMENTAL RESOURCES :  Issued: April 8, 1993
and YORK COUNTY. SOLID WASTE AND REFUSE : 4
AUTHORITY Permittee

OPINION AND ORDER SUR
MOTION TO DISHISS

By Maxine Woelfling, Chairman

| Synopsis

A motion to dismiss an appeal as untimely is granted in part where
the appellant, who was not the recipient of the Department of Environmental
Resources' (Department) actions at issue, did not file a notice of appeal
until over four years after notification of the Department's action was

published in the Pennsylvania Builetin. The appeal remains viable with regard

to a challenge to the renewal of one of the challenged permits.
OPINION
This matter was initiated by the October 14, 1992, filing of a notice
of appeal by David C. Palmer, who is representing himself in this matter.!

While it is clear from the notice of appeal that Mr. Palmer is opposed to the

1 as it will become ev1dent in the rema1nder of this op1n10n Mr. Pa]mer s
pro se status has presented problems for the Board, the opposing parties and
not the least of all, Mr. Palmer. The Board has noted on a number of
occasions that individuals who represent their own interests without legal
counsel assume the risk that their lack of knowledge may lead to an adverse
ruling. Michael and Karen Welteroth v. DER and Clinton Township Board of
Supervisors, 1989 EHB 1017, 1022-1023; Doreen v. Smith and Evelyn Fehlberg v,
DER and Herbert Kilmer and Joseph Bend1ck EHB Docket No. 86-523- w v
(Adjudication issued March 11, 1992).
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construction, operation - and the egtstence Qkpf the York County Solid Waste
and Refuse Authority's (Authority) ﬁuniébeIQWaste incinerator in Manchester'
Township, York County,2 it isv]ess clear what actions of ‘the Department he
is challenging. One of the attachments te the»notiee dfﬁéppea1 is a public
”notice-regarding the Authority's appliCatiOn to renew its municipal waste
processing permtt (Solid Waste Permit No. 400561)}'but other correspondence
attached expresses Mr. Palmer's opposition to any and all permits issued'by
the Department to the Authority. And, fina]iy;’the notice of aﬁpéa1 appeafs
to incorporate a civil action instituted by Palmer in the York County Court of
Common Pleas which, as relief, sought revocation of permits issued to the-
Authority.3

On November 13, 1992, the.Authority filed a motion to dismiss
Paimer's appeal, arguing:that under 25 Pa. Code §21.52 the Board is without
Jjurisdiction to hear Palmer’s appeal because it waé filed more than 30 days
after the Depantment had published notice of its 1987 issuance of solid waste

and air quality permits to the Authority in the Pennsylvania Bulletin.

The Department did not respond to the Authority’s motion.
Palmer, on November 24, 1992, objected to the Authority's motion,
contending that his appeal was filed in a timely manner because he instituted

a civil suit within five years of the date of purchase of land for the

2 The facility is commonly referred to as the Blackbridge incinerator and
is the subject of another challenge pending before the Board, Residents
Opposed to the Blackbridge Incinerator (ROBBI) v. DER and the York County
Solid Waste and Refuse Authority, EHB Docket No. 87-225-W. ,

3 The suit was dismissed by the York County Court of Common Pleas in a
September 23, 1992, opinion. David C. Palmer v. York County Solid Waste and
Refuse Authority, No. 91-SU-05958-07. Among other things, the Court held that
it was without equity jurisdiction because Palmer had fa11ed to pursue his
claims relating to the permits to the Board.
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Blackbridge incinerator He ailso ré%bonded—fhat the permits issued to the
Author1ty were 1nva]1d because the on]y study re]at1ng to the 1nc1nerator was
unfair, b1ased and fraudu]ent o | o

As the Authority correttly nofes,'jhrisdfctidn'Of the Board does not
attach to an abbéalﬁunleéé the appeéllis in writing and is filed with the
Board withfn 30.days‘aftef nofice of:é Depértment action. Iﬁ the case of

third party appea]s Tike Pa]mer s, thé 30'day appeal périod'does‘notwbegin to

run until pub11cat1on of not1ce of the Department’s action in the Pennsylvania

Bu]]etin Lower A]]en C1t1zens Act1on Group v. Department of Environmental

Resources and Hempt Bros., Inc., 119 Pa. Cmwlth. 236, 538 A.2d 130 (1988).

It ‘is clear that Palmer’s challenge to the 1987 issuance of the air
quality and solid waste permits is untimely and must be dismissed. These
permits were isSued;by the Department on May 13, 1987, and notice of their
issuance was_puinshed‘af 17, Pa.B. 2262-2263 (June 13, 1987). Consequently,
in order for Pé]mer to have.fi1éd a timely appeal of those permits, his notice
of appeal Qou]dthave héd'to“be filed on or before July 14, 1987. Since
Fa]mer'S‘appea1 was not fi1éd dhti]vOctober 14, 1992, it was clearly untimely

as to the 1987%bermits and must be dismissed. Rostosky v. DER, 26 Pa. Cmwlth.

478, 364 A.2d 761 (1976).
‘The Ahfho?fty has not sought dismissal of Palmer’s appeal as it
relates to the nenewa1 pf So1id Waste Permit No. 400561 and, therefore,,'

Palmer’s appeal with respect to that permit will ﬁroéeed.
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DATED:

cc:

bl

ORDER

AND NOW, this 8th day of April, 1993, it is ordered-that:

1) The Authority’'s motion to dismiss the appeal of David C.

-Palmer is granted with respect to Palmer’s challenge to the

Department’s issuance of air quality and solid waste permits; and

2) The Department and the Authority shall file their

pre-hearing memoranda on or before April 23, 1993.

April 8, 1993

Bureau of Litigation

Library: Brenda Houck

For the Commonwealth, DER:

Carl B. Schultz, Esgq.

Central Region

For Appellant:

David C. Palmer

York, PA

For Permittee:

Robert M. Strickler, Esq.

GRIFFITH, STRICKLER, LERMAN,
SOLYMOS & CALKINS

York, PA
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. CONIK)NWEALT!-! OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR -~ MARKET STREET STATE OFFICE BUILLDING
400 MARKET STREET. RO. BOX 8457 ’
HARRISBURG, PA 171058457 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD

TELECOPIER 717-7834738

BOROUGH OF MOUNT POCONO
v. v ; . EHB Docket No. 92-460-MR

COMMONWEALTH OF PENNSYLVANIA " _
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: April 13, 1993

OPINION AND ORDER
SUR
- MOTION TO DISMISS FOR LACK OF JURISDICTION

Robert D. Myers, Member

Synopsis

Where a municipality affected by a storm water managemeht plan
approved by DER files an appeal wifﬁ the Board, pursuant to provfsions of
§12(c) of the Storm weter Manegement Act, after receipt of a notice of
violation issued by DER pursuant to provisions of §12(a) of the‘Act, the only
issues properly before the Board are those related to DER's determination that
the‘ﬁunicipe1ity‘has fai]ed to perform its duties. . The conteﬁts of the storm
Water management plan itself cannot be raised in such an appea] since a
separate appea] prov1s1on governing those issues 1is conta1ned in §9(c) of the
Act. S1nce the issues raised by Appellant all concern the contents of the
plan, they are not properly before the Board and the appeal is dismissed.

- . OPINION |

The Borough”of Mount Pocono, Monroe County (Appe]]ant), filed a

Notice of Appeal on QOctober 9, 1992 requesting review of a Notice of Violation -
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issued by the Department of Environhenf$1 Re$ources (DER) dn‘Apri1’9, 1992 and
received by Appellant on April 14, 1992; The Notice of‘VjOTAtion, issued
pursuant. to the Storm Water'Ménagemeﬁf Act (Stdrﬁ Water Aét), Act of October
4; 1978,}P.L} 864, as amended, 32 P;S; §680.1 et seq., notified Appellant of
DER's intention to direct the State Treaéurer to withhold all funds payable to
Appellant from the Commonwealth’s General Fund because of Appellant’s failupe
to comply with its duties under §11 of the Storm Water Act, 32 P.S. §680.11.

An appeal from this notification by the affected municipality may be
taken within 180 days after réceipt of the notification: §12(c)<of the‘Storm
Water Act, 32 P.S. §680.12(c). This period is considerably longer than that
set forth in our Rules of Practice and Procedure, 25 Pa. Code §21.52(a); but,
since it is.estab]ished by statute, is controlling. The appeal, therefore, is
considered timely. | | -

On January 12, 1993 DER filed a Motion to Dismiss for Lack of
Jurisdiction to which Appellant filed an Answer.on February 1, 1993. The |
Board issued an Order on February 3, 1993 staying all, proceedings pending‘
action on the Motion.

DER claims (and Apbe]lant essentially admits) that Appe]jant is a
municipality in Monroe County; that Monroe County prepared and adopted on June
11,’1991,a Stdfm Water Management Plan for the Brodhead Creek Watershed; that
Monroe County forwarded the Plan to DER on July 3, 1991; that DER approved thé
Plan on August 20, 1991; that the Plan imposed on Appellant the duty toiadopt
and modify certain municipal ordinances within six months after‘thé Plan had
been approved; that Appellant failed to do so; that DER informed Appellant on
August 29, 1991 and on March 11, 1992 of its duties; and that DER issued the

Notice of Violation on April 9, 1992.
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With.theée facts as background, DER contends that Appellant’s appeal
must be dismissed because it seeks Board review of the Brodhead Creek Storm
Water Management Plan. Since Appeilant took no timely appeal from DER’s
approval of that Plan, it cannot now litigate issues pertaining to it.
Appellant disagrees, arguing that the duties imposed upon it by the Plan are
properly before the Board for consideratiqh in an appeal taken from the Notice
of Violation.

Since the Storm Water Act has rarely come before us, we have had no
prior opportunity to consider it extensively. Counties are required to
prepare and adopt a storm water management plan for each watershed within its
borders ”in consultation with the municipalites located” within the watershed
(§5(a), 32 P.S. §680.5(a)). A watershed plan advisory committee, with
representation.from each involved municipality, must be established to render
advice to the County, evaluate policy and project alternatives, coordinate the
watershed plan with other municipal plans and programs and review the |
watershed plan prior to adoption (§6(a) and (b), 32 b.S. §680.6(a) and (b)).
Before adoption by the County, a proposed watershed plan must be ”}evfewed by
the official planning agency and governing body of each municipality, the
couhty planning commission and regional planning agencies for consistency with
other plans and programs affecting the watershed.” (§6(c), 32 P.S.
§680.6(c)). A public hearing must be held, with at least two weeks public
notice, prior to adoption (§8(a), 32 P.S. §680.8(a)); Adoption must be by at
least a majority of the members of the County governing body (§8(b), 32 P.S.
§680.8(b)).

. Every watershed plan is submitted to DER for its review and épproVa]
or disapproval (§9(a), 32 P.S. §680.9(a)). Any person aggrieved by DER's
decision may appeal to this Board (§9(c), 32 P.S. §680.9(c)). Within six
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months after a watershed plan is approved by DER, each affected municipa]ity'
is required to adopt or amend and to implement whatever ordinances or
regulations are necessary to regulate development in a manner consistent with
requirements of the plan (§11(b), 32 P.S. §680.11(b)).

Section 12, 32 P.S. §680.12, pertains to the failure of a
municipality to fulfill its duties under §11(b), supra. The procedure to be
followed by DER is, first, to give a written notice of violation to the
municipality (§12(a), 32 P.S. §680.12(a)), imposing on the latter an
obligation to report to DER within 60 days of action taken to comply (§12(b),
32 P.S. §680.12(b)). If the municipality fails to fulfill its duties under |
the watershed plan within 180 days after receipt of the notice of violation,
DER notifies the State Treasurer to withhold funds payable to the municipality
out of the General Fund. Section 12(;), 32 P.S. §680.12(c), then goes on to
read as follows:

Provided, that prior to any withholding of funds,
[DER] shall give both notice to the municipality
of its intention to notify the State Treasurer to
withhold payment of funds and the right to appeal

- the decision of [DER] within the 180-day period

. following notification. The hearing shall be
conducted before the Environmental Hearing
Board....If an appeal is filed within the 180-day
period, funds shall not be withheld from the
municipality until the appeal is decided.

Section 12(d), 32 P.S. §680.12(d), provides that "any person, other
than a municipality,” aggrieved by the action of DER may appeal to this Board
"within 30 days of receipt of notice of such action....”

The Storm Water Act has three separate appeal provisions - one in §9
relating to DER's approval or disapproval of a watershed plan and two in §12

relating to DER’'s efforts to enforce the duties imposed by the Act on a

municipality within the watershed. One of the §12 provisions applies
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specifically to the municipality and the other applies to persons other than
the municipality. We are convinced that this bifurcation of the appeal
provisions was intended by the Legislature to have sighificance. The
provision in §9 obviously was intended to deal strictly with DER's action in
approving or disapproving a watershed plan. The language of §9(c) makés that

abundantly clear.

Any person 1 aggrieved by a final decision of

[DER] approving or disapproving a watershed plan

or amendment thereto, may appeal the decision to

the Environmental Hearing Board....
The provision in §12 was intended to deal strictly with DER's determination
that the municipality has failed to fulfill its duties - that is the only
"decision” of DER referred to in §12.

Appellant’s Notice of Appeal states unequivocally that the action
appealed from is the Notice of Violation dated April 9, 1992 and that the
appeal is filed under the provisions of §12(c) of the Storm Water Act, 32
P.S.§680.12(c). A copy of the Notice of Violation is attached to the appeal.
The issues that can be raised in this proceeding, therefore, are only those
that deal with DER’s determination that Appellant has failed to perform its
duties. Issues that pertain to the contents of the Brodhead Creek Storm Water
Management Plan and its approval by DER are not propér]y before us in this
appeal. Those issues can be raised only in an appeal filed pursuant to §9(c),
32 P.S. §680.9(c).

After a careful reading of the eight objections which Appellant

raised in its Notice of appeal, we are satisfied that they all relate to the

1 “person” is defined in §4, 32 P.S. §680.4, to include a municipality.
Consequently, Appellant’s argument that §9(c) was not intended to cover
appeals by affected municipalities is rejected.
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contents of the Plan; none relate to DER’s Notice of Violation. Accordingly,
we cannot entertain the appeal.?

ORDER

AND NOW, this 13th day of April, 1993, it is ordered as follows:
1. DER’s Motion to Dismiss for Lack of Jurisdiction is granted.

2. The appeal is dismissed.

ENVIRONMENTAL HEARING BOARD

”I ‘zo w S
HAXINE WOELFLING i g

Administrative Law Judge
Chairman

(oot s

ROBERT D. MYERS
Administrative Law Judge
Member

i

RICHARD S. EHMANN
Administrative Law Judge
Member

e o

N MACK
Aﬁmﬂn1strat1ve Law Judge
Member

2 This decision, although based on our interpretation of the appeal
provisions of the Storm Water Act, is in accord with the principles of
administrative finality: Delta an7ng Company, Inc. v. DER, 1988 EHB 301;
Del-Aware Unlimited, Inc. et al. v. DER et al., 1988 EHB 1097. :
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BULDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 171058457 M. DIANE SMITH
717.787-3483 SECRETARY TO THE BOARC
TELECOPER 717.783-4738

NEW HANOVER CORPORATION
v. . EMB Docket No. 90-225-W

COMMONWEALTH OF PENNSYLVANIA, :

DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: April 19, 1993
and NEW HANOVER TOWNSHIP, MONTGOMERY

COUNTY, AND PARADISE WATCH DOGS,

Intervenors

OPINION AND ORDER SUR
NEW HANOVER TOWNSHIP'S
MOTION FOR SUMMARY JUDGMENT

By Maxine Woelfling, Chairman

Synopsis

A motion for summary judgment in an appeal of the disapproval of a
‘Tandfill permit application is denied because genuine issues of mateyia] fact
remain with respect to the separation distances between the bottom of the
subbase and the regional groundwater table, the presence of groundwater in the
sedimentation basins, and the nature of the road around the perimeter of the
facility. The moving party has also failed to prove it is entitled to
judgment as a matter of law with respect to the description of regional
groundwater and the minimum slope of the leachate detection and collection
lines.

OPINION
This matter arises out of New Hanover Corporation's (Corporation)

June 5, 1990, notice of appeal from the Department of Environmental Resources'
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(Department) May 7, 1990, denial of the Corporation's application for
repermitting its landfill in New Hanover:Township, Montgomery County.
Pfesently befofe the4Board for disposition is New Hanover Township's
(Township) October 28, 1991, motion for summary judgment. The procedural
postufe of this matter was outlined in previous opinions and will not be

repeated here. See, New Hanover Corp. v. DER et al., 1991 EHB 440.

The Corporation filed its answer and memorandum of law on December
30, 1991. The Township filed its reply to the Corporation's answer on March
2, 1991. The Department filed a memorandum in support of the Township's
motion on March 2, 1992. Neither the County of Montgomery nor Paradise Watch
Dogs, also intervenors herein, filed a response to'the Township's motion.

The Board will grant summary judgment if the "pleadings, depositions,
answers to interrogatories, and admissions on file, together wigh the
affidavits, if any, show that there is no genuine issue as to aﬁy material
fact and that the moving party is entitled to judgment as a matter of law."

Pa. R.C.P. 1035(b); Summerhill Borough v. Commonwealth, Department of

Environmental Resources, 34 Pa. Cmwith. 574, 383 A.2d 1320 (1978). In

deciding a motion for summary judgment, the Board will view the facts in a

light most favorable to the non-moving party. Penover v. DER, 1987 EHB 131,

133. Additionally, the Board's role in disposing of a motion for summary
Jjudgment is not to resolve issues of material fact, but to decide whether any

issues exist. Tom Morello Construction Co., Inc. v. Bridgeport Federal, 280

Pa. Super. 329, 421 A.2d 747 (1980).

The Township first contends it is entitled to summary judgment
because the Corporation's application for permit modification was incomplete
and, as a resuit, the Department's denial could not have been an abuse of

discretion. In granting the Township's motion to intervene in the
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Corporation's appeal, we expressly Timited the Township's intervention to the

20 issues set forth in the Department's denial letter. New Hanover Corp. v.

DER, 1991 EHB 445, 448. Because the Depaftment denied the Corporation's
application for 20 specific reasons, the Township may not claim that the
application was generally incomp]ete; Such a claim is oﬁtside the scope of
the Township's intervention.

Isolation Distances

The Township argues it is entitled to summary judgment on paragraph
3.7 of the Corporation's notice of appea],1 ﬁn which the Corporation
challenges the reason for denial set forth in paragraph 6 of the Department's
denia1>1etter. - In that paragraph, the Department asserts that the
Corporation's application did not satisfy the requirements of 25 Pa. Code
§273.252(b) regarding isolation distances between the bottom of the Tiner
subbase and the regional groundwater table. The Township supports the
Department’s position, arguing that the separation distance is not met, in
pafticu]ar, on sheet LF 3/20 of the Corporation’s application. The
Corporation responds that 25 Pa. Code §273.252(b) establishes a construction-
based scheme and the application drawings are not as important as tﬁé
construction certification under 25.Pa. Code §273.203. The Corporation
furﬁhér fesponds that the required separation distances have been met énd that |
the Department’s and Township’s position is based on an incorrect

interpretation of the application.

1 The Township has moved for summary judgment on five paragraphs of the
Department’s denial Tetter. However, our jurisdiction only allows us to
review claims set forth in the Corporation’s notice of appeal. To resolve
this conflict, we have correlated the paragraphs of the denial letter with the
paragraphs of the notice of appeal.
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The Department’s regulations at 25 Pa. Code §273.252(b) state:

‘No person or municipality may construct a liner
system for a facility unless at least 8 feet can
be maintained between the bottom of the subbase
of the liner system and the regional ground-
water table. The regional groundwater table may
not be artificially manipulated.

The Corporation contends this section oﬁﬁy establishes how its landfill

must be built and not what must be submitted with its application. See also,

NHC Exh. P, pp. 1-2 (affidavit of Richard Bodner, P.E., supporting'the
Corporation’s belief that 25 Pa. Code §273.252(b) merely establishes a
performance standard).? Because 25 Pa. Code §273.252(b) only establishes a
construction-based scheme, the Corporation argues its application could not
have been inadequate merely because it did not demonstrate an eight foot
separatioﬁ between the subbase and the regional groundwater table.
The Corporation’s interpretation of 25 Pa. Code §273.252(b) fails to -

take into account the provisions of 25 Pa. Code §273.131(b), which state:

Applications, plans, cross-sections, modules and

narratives shall demonstrate how the construction

and operating requirements of Subchapter C [25

Pa. Code §§273.201-273.332] (relating to

operating requirements) will be implemented, and

shall include quality control measures necessary

to insure proper impiementation.
Reading these two sections in pari materia, it is clear that the Corporation’s

application must demonstrate how it will implement the construction

standards of 25 Pa. Code §273.252(b);and satisfy the eight foot separation

“requirement.

2 Exhibits will be noted as follows. “NHC Exh. __" refers to exhibits
from the Corporation’s answer to the Township’'s motion. “Twsp. Exh. __" =
refers to exhibits from the Township’s motion and "Twsp. Reply Exh. __" to
exhibits from the Township’s reply to the Corporation’s answer. "Dept.
Exh. __" refers to exhibits from the Department’s response.
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We must now determine whether the Township established the absence of
material fact regarding the separation distance set forth in the Corporation’s
application, . The Township argues sheet LF 3/20 of the application shows that
.the Corporation did not demdnstrate an eight foot separation between the
subbase and the regional groundwater. See, Twsp. Exh. 0 (affidavit of Daniel
Erdman, P.E., which has as an appendix, sheet LF 3/20). 1In deposition}
Richard Bodner, P.E., testified that an eight foot separation between the
subbase and the regional groundwater table was not maintained at point north
10,700 by east 8,250 on sheet LF 3/20. Twsp. Exh. L, pp. 116-127. In
affidavits, both Mr. Erdman and Barbara Helbig, P.E., stated that an eight
foot separation was not maintained at point north 10,670 by east 8,230. Twsp.
Exhs. 0, p.2, and R, p.1. The Township further argues that an eight foot
separation is not maintained in the area surrounding wells MW-1AU, P-2, P-3A,
P-3B and P-5. Twsp. Exh. 0, p.3. Erdman states that he derived separation
figures for these five>we1]s from data the Corporation submitted to the
Department with its application. Id. at pp. 2-3.

- The Township, however, has not demonstrated an absence of genuine
issues of material fact. Neither Erdman nor Helbig recognized that the
* contours .on sheet. LF 3/20, upon which they based their calculations, may
repfesent the elevation to which the ground will be excavated and not the
e]evatibn of the bottom of the subbase. In his deposition, Bodner referred to
‘the contours as both subbase excavations and subbase elevations. Twsp.
Exh. L, pp. 120-122. He further testified that the application indicétes the
subbase will be 18 to 24 inches higher than the excavation.. Id. at p. 123.
Furthermore, in her affidavit, Elly Triegel, P.E., states the 1989 data
portrayed on sheets LF 13/20 to LF 16/20 demonstrates that an eight foot

separation is maintained at point nmorth 10,670 by east 8,230 on sheet LF 3/20.
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©NHC Exh. N, p. 5.

= V,Withlrespect to the separation distance at the other points, well
MW-1AU is’not located within the landfill, NHC Exh. N, pp. 9-10, and cannot be
used to determine the separation distances. Wells P-2, P-3A, P-3B, and P-5,
while showing separation distances of less than eight feet, do not support
summary judgment. Erdman stated in his affidavit that the separation
distances at these wells represent the difference in elevation between the
"Tiner bottom” and the "water tab]e,”vasp. Exh. 0, attachment B, but did not
define his understanding of "“liner bottom.” Because Erdman already ignored
the distinction between the bottom of the subbase and the bottom of the
excavation, and because we must view the facts in a light most favorable to

the Corporation, see, New Hanover, supra, we cannot find an absence of

material fact with regard to this issue. For that reason, the Township is not
entitled to summary judgment on paragraph 3.7 of the Corporation’s notice of

appeal.

Description of Regional Groundwater

The Township next contends it is entitled to summary judgment on
paragraph 3.8 of the Corporation’s notice of appeal, in which the Corporation
challenges the reéson for denial set forth in paragraph 8 of the Department’s
denial letter. In that paragraph, the Department states that the description
of the regional groundwater was inadequate because it used 1986 groundwater
data instead of the higher 1989 levels. The Township reiterates the
Department’s contentions, arguing the Corporation failed to submit a

groundwater contour map that demonstrates the distance between the liner

515



subbase and the regional groundwater table on May 1989.3 The Corporation
admits that its groundwater contour map is based on 1986 data, but contends it
submitted cross-sections and tables containing 1989 groundwater levels and,
therefore, complied with the requirements of 25 Pa. Code §273.115(a).

The Department’s regulations regarding the description of groundwater -

state: -
"An application shall contain a description of the
geology and groundwater in the proposed permit
area and adjacent areas down to and including the
lowest aquifer that may be affected by the
facility, including the following:
[(1) The results of test borings.
(2) A description of each stratum.
(3) The hydrologic characteristics of each aquifer.
(4) The geologic structure within the permit area.
(5) The uses of each aquifer.
(6) The characteristics of each aquifer.
(7) The extent of mineral deposits and mines
within the permit area.]
25 Pa. Code §273.115(a). The Department’s Sarah Pantelidou testified in her
deposition that the Corporation’s application was denied, under 25 Pa. Code
§273.115(a), because it did not contain a groundwater contour map based on
1989 groundwater levels, which were higher than the 1986 levels on §heét LF
3/20. Dept. Exh. A, p.103.

In response, Elly Triegel stated in her affidavit that the
Corporation’s application satisfied the requirements of §273.115(a) because
the cross-sections on sheets LF 13/20-LF 16/20 clearly showed the subbase and
the May 17, 1989, groundwater levels, which were the highest recorded. NHC

Exh. N, p.5. Triegel further stated that the application contained an

3 The Townsh1p also argues that the Corporation did not adequately
demonstrate whether perched water underlies the landfill. As we stated above,
the Township must 1limit its claims to those raised by the Department in its
denial letter. The Department did not assert in paragraph 8 that the
Corporation failed to adequately describe perched water on the site.

516



extensive amount of data on the groundwater and geology of the site. Id. at
p.6. The Cbrporation last argues Ms. Pantelidou testified in her deposition
tﬁat she requested cfoss sections to relieve her concerns about the
groundwater table, see, NHC Exh. 0, p.9, and sheets LF 13/20 to LF 16/20 were
submitted in response.

Contrary to the Township’s assertion, the Corporation’s application
contained descriptions of the 1989 groundwater levels and their relationship to
the bottom of the subbase. Furthermore, it is nof clear, given Ms. Pantelidou’s
conflicting deposition‘testimony about the requirements of 25 Pa. Code
§273.115(a) and the vague language of 25 Pa. Code §273.115(a) itself, whether
the Corporation had to submit a contour map contaiﬁing 1989 groundwater
levels. The Township has not shown an absence of genuine issues of material
fact regarding the adequacy of these descriptions, nor has it demonstrated |
that it is entitled to judgment as a matter of law.

Sedimentation Basins

‘The Township also asserts it is entitled to summary judgment on
paragraphs 3.13, 3.13.1, and 3.13.2 of the Corporation’s notice of appeal, in
which the Corporation challenges the reason for denial set forth in paragraph
12 of the Department’s denial letter. In that paragraph, the Department
states the application does not satisfy 25 Pa. Code §273.243(g) because
sedimentation basins two and three would contain groundwater and would be
unable to manage the stormwater runoff from a 25-year, 24-hour precipitation
event. The Township argues that the Corporation acknowledges groundwater will
be present in the basins, yet fajled, in designing them, to account for the
capacity that will be lost to groundwater. The Corporation responds that its
basins will be located above the fegiona] groundwater table and Coﬁp]y with

the requirements of 25 Pa. Code §273.243(g).
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The Department‘s regulations at 25 Pa. Code §273.243(g) state:
At a minimum, a sedimentation pond shall be
capable of managing the runoff resulting from a
-25-year, 24-hour precipitation event. '
In her affidavit, Barbara Helbig, P.E., states that groundwater will be
present in basins two and three and, as a result, the basins will have less
capacity to manage stormwater runoff. Twsp. Exh. R, p.3.

In respcnse, the Corporation contends no groundwater will be present
in basins two and three. In her affidavit, Elly Triegel explains that
Helbig's calculations are incorrect because they utilize the potentiometric
contoufs‘portrayed on sheet LF 2/20, which reereseht the Tevel to which the
groundwater rose in monitoring we]is due to the artesian pressure of the
confined aquifer. NHC Exh. N, pp. 8-9. Triegel further explained that the
potentiometric contours canhot be used to determine whether groundwater will
be present in the basins because the basins will only be excavated to between
eight and eleven feet and will not pierce the aquifer. ‘Id.; see also, NHC
: Exh P pp 152-157 (depos1t1on of R1chard Bodner, P. E., in which he'states :
the basins will be separated from the groundwater tab]e by conf1n1ng rock and
so11).b | ‘

Because there are genuine issues of mater1a1 fact about the presence
of groundwater in basins two and three, the Township is not ent1t1ed to
summary Judgment on paragraph 3.13, 3.13.1, and 3.13.2 of the Corporat1on s
notice of appea] '

Perimeter Access Road

The Township next'contends it is entitled to summary judgment on
paragraphs 3.15 and 3.15.1 of the Corporation’s notice of appeal, which
cha]]enge‘paragraph 14 of the Department’s denial letter. In that paragraph,

the Department states the Corporation’s application faijled to include on its.
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cross sections the single lane, gravel access road around the perimeter of the
faci]ity The Township merely re1terates the Department s pos1t1on. The |
Corporation responds that the roadway in quest1on is not an access road under
the regulations and need not be shown on cross sections of the site.
The Department’s regu]ations define an access road as:

A roadway or course prov1d1ng access to a

municipal waste processing or disposal fac111ty,

or areas within the facility, from a road that is

under Federal, Commonwealth, or local control.
25 Pa. Code §271.1. Access roads must be showh on €ross sectidns of the site
under 25 Pa. Code §273;131(b). Barbara Helbig etates in her affidavit that
the Corporation did not provide cross sections that show the perimeter aceess
road cited in paragraph 14. Twsp. Exh. R, p. 4. The Township also provided a
copy of sheet LF 12/20 of the permit application, which purports:to show the :
perimetertroad; Twsp. Reply Exh. B. |

The Coreoration admits that its cross sections do not show the road,
but argues that it is not an access road under the regulations and need not be
shown. Richard Bodner stated in his affidavit that the road is only intended
for mafntenance of the 1andf111 and access to monitoring wells. NHC Exh. P,b
p.2.

While the Township has provided a copy of a map i]]ustratihg the
roadway in question, we will not consider it in rendering oar decision because
its truth and accuracy have not been authenticated or verified by affidavit.
Without this map,'the Township has not shown that the road ”provid[es]kaccess
to [the landfill] from a road that is under Federal, Commonwealth; or local
control.” Furthermore, the regulations do not make it clear that all
roadways, whatever their purpose, must be shown in the cross sections. The

regulations at 25 Pa. Code §273.213, which are the basis of paragraph’14 of
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the Department’s denial letter, only establish the requirements for "access
roads.” No regu]ations establish the requirements for other roads.

Because there remain genuine'issues 6f materialffact with respect to
whether the perimeter road is an "access road,” and because it is not clear
that all roads must be shown in the cross settions, the Township is not
entitled to summary Jjudgment on paragraphs 3.15 and 3.15.1 of the
Corporation’s:- notice of appeal.

Leachate Collection System .

- The Township last argues it is entitled to summary judgment on
paragraph 3.19 of the notice of appeal, which challenges the reason for denial
set forth in paragraph 18 of the Department’s denial letter. 1In that -
paragraph, the Department states that the leachate detection and collection
lines have a minimum slope of less then two percent, in violation of 25 Pa.-
Code §§273.255(b)(5)(vfi) and 273.258(b)(7). The Township’s motion merely
reiterates the Department s position. The Corporation does not counter the
Townsh1p s and Department s assert1ons that the. p1pes have a minimum slope of
less than two percent, but argues that its leachate detect1on zone and
leachate co]]ect1on system satisfy the m1n1mum slope requ1rements c1ted above.

After rev1ew1ng the Department’s regu]atlons we find that they do
not requ1re the p1pes w1th1n the detect1on and co]]ect1on systems to maintain
a minimum slope of at least two percent. Sect1on.273.255(b) states, in
relevant part: |

.. the leachate detection zone of a liner system
shall meet the following design requirements:
(1) Be at least 12 inches thick. A
(2) Contain no material exceeding .25 1nches in

. particle size. -
(3) Create a flow zone between the secondary
liner and the primary liner ...
(4) Contain a perforated piping system capab]e of

 detecting and intercepting liquid within the
leachate detect1on zone ...
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(5) The piping system shall also meet the
fo]]ow1ng
(i) The slope, size and spacing of the piping
system shall assure that liquids dra1n from

the leachate detection zone.
* % %

(iii)-The pipes shall be installed pr1mar11y

perpendicuiar to the flow.
* k %

(vii) The leachate detection zone shall‘have
a minimum bottom slope of 2%. :

25 Pa. Code §273.255(b). From this language, the leachate detection zone,
within which the piping system will be located, must have a minimum slope of
at least two percent. The pipes that constitute the piping system must lie
perpendicular to the flow of leachate (i.e. perpendicular to the slope of .the
leachate detection zone) and at a slope sufficient to ensure that liquids will
drain through them. This reguiation ciearly does not require the pipes to
have a minimum slope of at least two percent.
Section 273.258(b) states, in relevant part:
. the leachate collection system with the

protective cover shall comply w1th the following

design requirements:

(1) The leachate collection system shall include

a perforated piping system which is capable of

intercepting free flowing liquids and leachate

within the protective cover ...

(2) The perforated piping system shall be sloped,

sized and spaced to assure that free flowing

liquids and leachate will drain continuously .
* % %

(6) The pipes shall be installed primarily

perpendicular to the flow.

(7) The leachate collection system shall have a

minimum bottom slope of 2%.
25 Pa. Code §273.258(b). Under this subsection, the leachate collection
system, of which the perforated piping system is a part, must have a minimum
slope of at least two percent} The pipes comprising the piping system must
1ie perpendicular to the flow (i.e. perpendicu]ar to the slope of the leachate

collection system) and have a slope that is sufficient to ensure liquids will
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drain continuously. This regulation also clearly does not require the pipes
to have a minimum slope of two percent.

The Township has not shown that it is entitled to judgment as a
matter of law. Its request for summary judgment on paragraph eighteen of the

Department’s denial letter is denied.
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ORDER .

AND NOW, this 19th day of April, 1993, it is ordered that New Hanover

Township’s motion for summary judgment is denied.

ENVIRONMENTAL HEARING BOARD

Administrative Law Judge
Chairman

DATED: April 19, 1993

cc: Bureau of Litigation, DER:
Library, Brenda Houck
For the Commonwealth, DER:
Mary Y. Peck, Esq.
Southeast Region
For New Hanover Corporation:
Paul W. Callahan, Esgq.
FOX, DIFFER, CALLAHAN, SHERIDAN,

O'NEILL & LASHINGER
Norristown, PA
and
Marc D. Jonas, Esq.
- SILVERMAN AND JONAS
Norristown, PA
and
Mark A. Stevens, Esq.
BALLARD SPAHR ANDREWS & INGERSOLL
Philadelphia, PA
For New Hanover Township:
Albert J. Slap, Esq.
Mary Ann Rossi, Esq.
FOX, ROTHSCHILD, O'BRIEN & FRANKEL
Philadelphia, PA
For the County of Montgomery:
Sheryl L. Auerbach, Esq.
DILWORTH, PAXSON, KALISH
& KAUFFMAN

Philadeiphia, PA
For Paradise Watch Dogs:
John E. Childe, Esgq.
Hummelstown, PA

Jm
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COMMONWEALTH OF PENNSYLVANA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BIILDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 171058457 M. DIANE SMITH
717.787-3483 SECRETARY TO THE BGAS

TELECOPIER 717-783-4738

KEYSTONE CEMENT COMPANY
v. . EHB Docket No. 92-060-MR

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: April 19, 1993

OPINION AND ORDER
SUR
MOTION TO DISMISS

Robert D. Mvers, Member

Synopsis

The Board allows an appeal from DER's issuance of the latest in a
series of Temporary Permits under the Air Pollution Control Act and 25 Pa.
Code §127.23 for two cement kilns for which Plan Approvals are in existence.
In reaching this result, the Board rules that when Temporary Permits are
issued successively for a period of about two years, they will be treated the
same as final operating permits, giving all aggrieved parties the right of
appeal to the Board. The Board refused to allow an appeal from DER’s failure
to act on Module I applications, however, because théy cannot be construed as
"actions.”

OPINION

This proceeding originated on February 14, 1992 when Keystoné Cement

Company (Appellant) filed a Notice of Appeal seeking review of the issuance by

the Department of Environmental Resources (DER) on January 14, 1992 of
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Temporary Operating Permits Nos. 48-369~C4OB and 48-309-041B. These Temporary
Permits, issued pursuant to 25 Pa. Code §127.23 (regulations adopted

under the Air Pollution Control Act (APCA),’Actvof January 8, 1960, P.L.
(1959) 2119; as amended, 35 P.S. §4001 ét Seq.), authorized Appellant to
utilize supplemental residual fuels in two cement kilns at its plant in East
Allen Township, Northampton County. Plan Approvals for the use of these
supplemental residual fuels had been issued by DER in March 1989. Temporary
Permits had been issued on QOctober 1, 1990, February 1, 1991, August 20, 1991,
November 4, 1991 and (most recently) January 14, 1992.1 o

On July 17, 1992 DER filed a Motion to Dismiss the appeal on the
grounds that the objections raised by Appellant are not justiciable by this
Board. Appellant filed a Response to the Motion, accompanied by a memorandum
of taw, on October 2, 1992.

In its Notice of Appeal, Appellant set forth in 52 numbered
paragraphs its objections to DER’'s action. Most of these objections actually
are factual statements detailing Appellant’s operations and the history behind
the issuance of the Plan Approvals and the Temporary Permits. DER’s Motion,
referencing paragraphs 1 through 36, 49, 50 and 52, contends that to the
extent theée paragraphs are intended by Appellant to litigate the Plan
Approvals or to raise terms and conditions alleged to have been agreed upon
outside of the Plan Approvals they are not within the jurisdiction of the
Board. In its Response, Appellant states that it has no such intent.

Referencing paragraphs 36, 41, 49, 50, 51 and 52 that deal with DER’'s
alleged failure to approve Module 1 applications seeking DER’s approval for

Appellant to utilize additional supplemental residual fuels, DER argues that

L In its pre-hearing memorandum Appellant states that another Temporary
Permit was received on June 26, 1992
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" these paragraphs raise an issue beyond the scope of the Temporary Permits and,
in addition, séek review of DER non-action. Appellant responds by arguing
that the Module 1 applications and DER’s handling of thém are pertinent
evidence of a course of conduct designed to prevent Appellant from using
}supplementa] residual fuels in its cement kilns.

Finally, DER contends that the objections in paragraphs 37, 38, 39,
40, 42 through 48, and 52 challenge DER’'s alleged failure to issue operating
permits, another non-action. Appellant counters by asserting that it is
seeking review of the Temporary Permits, specifically their duration.

We will discuss the appealability of the Temporary Permits first. So
far as our research can determine, this issue has not previousiy been decided
by the Board.

Permitting of an air contamination source is a two-stage process.

. During the first stage the applicant submits an application for Plan Approval,
detailing the proposed facility and demonstrating how it will comply with the
APCA and the Federal Clean Air-Act, Public Law 88-206, 77 Stat. 392, 42
U.S.C.A. §7401 et seq. (25 Pa. Code §§127.11 and 127.12). When DER is
satisfied with the proposal, it issues a Plan Approval which is valid for a
limited period of time (25 Pa. Code §127.13).

~ After the Plan Approval has been received, the applicant proceeds to
construct or install the facility in accordance with the Plan Approval. When
that is completed, the applicant requests an operating permit. After DER
satisfies itself that the facility complies with the Plan Approval, it will
issue an operating permit which is valid for a period of one year2 (25 Pa.

Code §§127.21 and 127.24).

. 2 1992 amendments to the APCA have iengthened the period to five years
(§6.1 of Act No. 95 of 1992, 35 P.S. §4006.1).
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Temporary Permits are governed by 25 Pa. Code §127.23 which reads'as

follows:
(a) [DER] may issue temporary permits to .
owners or operators with valid plan approvals to
facilitate the shakedown of sources and air:
cleaning devices, to permit operations pending
the issuance of permits as specified in §127.21
(relating to operating permit requirements) or to
permit the evaluation of the air contamination
aspects of the source. Temporary operations may
be authorized as a condition of the plan approval
but shall meet the requirements of this section.
(b) A temporary permit issued will be valid
for a limited period of time, not to exceed 180
days, but may be extended for additional limited
periods, each not to exceed 120 days.-
(c) No temporary permit will be issued or
extended which may circumvent the requirements of
this chapter.
Clearly these Temporary Permits authorize the operation of air contamination
sources for short periods of time for specific purposes. They can be issued
only when valid Plan Approvals exist and when operations will fulfill (and not
circumvent) the requirements of Chapter 127. Issuing such Temporary Permits
requires DER to exercise discretion.

We .cannot agree with DER that this is non-action. To the contrary,
we find it to be an affirmative step taken by DER in accordance with
regulatory provisions and after the exercise of discretion given to it by the
APCA. It is, therefore, an "action” as defined in our procedura] rules at 25
Pa. Code §21.2(a), conferring on Appellant "property rights” and "privileges”
and imposing “duties, liabilities or obligations.”

To be appealable, however, it must also be a "final” action: Phoenix
Resources, Inc. v. DER, 1991 EHB 1681. The fact that the title includes. the
word "temporary” certainly suggests that such a Permit is not a final action,

that something else remains to be done. Yet, the provisions of §127.23

527



require a high~degree of finality before even a Temporary Permit can be
issued. A valid Plan Approval must exist, of course, but beyond that, DER must
be satisfied that the requirements of Chapter 127 have been met. The facility
must be in compliance with the Plan Approval and, to all appearances, capable
of operating in accordance with the APCA and the Clean Air Act. The only
possible uncertainty would involve whether the actual operation of the
facility can achieve the requirements of the Plan Approval. Resolving that
uncertainty appears to be the main reason to issue Temporary Permits. The
dn]y other reason allowed by §127.23 is to permit the facility to operate
pending the issuance of an operating permit. Obviously, that reason does not
come into play until all shakedown and testing activjties have been concluded
to DER's satisfaction.

Here, Temporary Permits have been issued succéssiveiy since October
1, 1990 allowing this air contamination source to operate for about two years
without final operating permits. DER has not informed us of the reasons
behind this procedure and we are at a Toss to understand how Temporary Permits
(as'described above) can bevused in this manner. The "shakedownubf sources
and air cleaning devices” and the "evaluation of the air contamination aspects
of fhe source” certainly can be accomplished in less time. So can the
issuance of final operating permits.

Temporary Permits were not intended to function as final operating
permits. Nor were they intended to serve as unappealable half-measures

through which DER can avoid final decisions. The successive issuance of
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Temporary Permits, as occurred here, will be treated the same as the issuance
of final operating permits, giving all aggrieved parties the right of appeai
to this Board.3 }

'DER's failure to act on the Module I applications is not appeé]ablé,
however. In cbntrast to the Temporary Permits, which ciear]y amounted to DER
"action,” the.Module I appiications are still pending without any DER action
having been taken. The distinction is crucial where appea1abf1ity is
concerned. Accordingly, the Module I applications cannot be 1i£igated in this

appeal: Westinghouse Electric Corporation v. DER, 1990 EHB 575.

3 while the Appellant here is the proposed permittee, third parties could
Just as easily be aggrieved by the successive issuance of Temporary Permits.
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ORDER

And NOW, this 19th day of April, 1993, it is ordered as follows:
1. DER's Motion to Dismiss is granted in part and denied in part in
accordance with the foregoing Opinion.

2. DER shall file its pre-hearing memorandum on or before

May 10, 1993.

ENVIRONMENTAL HEARING BOARD

Phagine W.M_
MAXINE WOELFLING ,
Administrative Law Judge

Chairman

Cast Jugs

ROBERT D. MYERS
Administrative Law Judge
Member

%%
RICHARD S. EHMANN

Administrative Law Judge
Member
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EHB Docket No. 92-060-MR

ol lo (llmad,

OSEPH N. MACK
inistrative Law Judge
Member

DATED: April 19, 1993

cc: Bureau of Litigation
Library: Brenda Houck
Harrisburg, PA
For the Commonwealth, DER:
Barbara L. Smith, Esq.
Northeast Region
For the Appellant:

Howard J. Wein, Esg. =
KLETT, LIEBER, ROONEY & SCHORLING
P1ttsburgh PA

sb ’
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BULDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 171058457 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOA!
TELECOPIER 717-783-4738

CITY OF PHILADELPHIA : EHB Docket No. 92-034-W
(Consolidated Docket)

V.

COMMONWEALTH OF PENNSYLVANIA : o
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: April 21, 1993

OPINION AND ORDER SUR
MOTION TO DISMISS

By Maxine Woelfling, Chairman

Synopsis

A motion to dismiss an appeal as untimely is denied where there are
factual disputes relating to whether the Department of Environmehta] Resources'
}etters regarding appellant's 1989 operating grant subsidies were final
actions. }

OPINION

This matter was initiated with the City of Philadelphia's (City)
January 24, 1992, filing of a notice of appeal challenging December 27, 1991,
and January 14, 1992, letters from the Department of Environmental Resources
(Department) relating to the 1989 opérating grant subsidies for the City's
sewage treatment plants. The City sought the grant subsidies pursuant to the
Act of August 20, 1953, P.L. 1217, as amended, 35 P.S. §701-703, commonly
referred to as Act 339. ‘ |

On September 10, 1992, the Department filed a motion to dismiss the

City’s appeal as untimely, averring that because it had taken final action on

532



the 1989 operating grant subsidies on January 17 and 18, 1991, the City's
appeal was untimely. J

In its September 30, 1992, reéponse to the_motion, the City contends
that a timely appeal was filed because theFDecgmber, 1991, and January, 1992,
1éttérs, rather than the January, 1991, Tletters, were the Department’s final
actions. Furthermore, the City avers that in a February 13, 1991, meeting
with the Department’s personnel,1 the Department orally agreed to. reconsider
certain issues, and that, as a result of that meeting, the January, 1991,
letters were not final determinations and, therefore, not appealable actions.
The City asserts that because this agreement resulted in the withdfaﬁa]bbf the
January, 1991, determinations, no appeal could be filed until the Department
rendered its final decisions. Moreover, the City requests the Board to impose
sanctions against the Department for its bad faith and‘fraud in filing the
motion to dismiss.

For the Board to havé Jurisdiction over an appeal, the appeal must be
filed with the Board within 30 days of a Departmenf action. 25 Pa. Code
§21.52(a); Rostosky V. DER, 26 Pa. Cmwlth. 478, 364 A.2d 761 (1976). An

"action” is defined as "any ... decision, determination, or ruling by the
Department [of Environmental Resources]’affecting personal or property rights,
privileges, immunities, duties, liabilities or obligations of any person....”
25 Pa. Code §21.1(a). Here, the Department’s motion must be denied because
there is a dispute whether there was a final éction by the’Department.

Affidavits submitted demonstrate that the parties dispute certain

facts re]ating‘to the February 13, 1991, meeting; namely, whether the

1 Anthony Maisano, Bill Cummings, Esquire, Stuart-Gansell, Gertrude
Bryson, and Parimal Parilk (the City’s Exhibit A, Affidavit of David A. Katz,
No. 7).
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Department intended the January 17 and 18, 1991, Tetters to be its final
decisions? and whether the Department rescinded these two letters as a
result of the meeting.3

Since the Board must, in deciding this motion, resolve any doubts in

favor of the City, Valley Peat & Humus Co. v. DER, EHB Docket No. 91-158-F

(Opinion issued April 27, 1992), the Department’s motion must be denied.?

2 Department’s Affidavit of Anthony Maisano dated September 2, 1992:

I did not agree ... that the Department’s
decisions of January 17 and January 18, 1991
were not final decisions.

Affidavit of Joseph S. Clare III dated September 29, 1992, for the City:

... Mr. Maisano asked us to agree to not
treat the January 17, 1991 and January 18,
1991 DER responses as the final determina-
tions for the 1989 grant year....

3 Affidavit of Anthony Maisano:

I have not rescinded the Department’s
decisions contained in the January 17 and
January 18, 1991 letters....

The‘City’s Affidavit of David A. Katz dated September 29, 1992:

... Therefore the representatives of DER
agreed their January 17 and 18, 1991 Act 339
grant eligibility letters were rescinded....
DER representatives then requested that I
delay filing my appeal pending ... a final
decision.... I then agreed to delay the
filing of the City’'s appeal until they reached
a final determination.

4 Even if there were no factual dispute regarding the finality of the
various Department letters, the same result may be compelled by the
Commonwealth Court’s recent opinion in Lehigh Township, Wayne County v.
Department of Environmental Resources, Nos. 2142 C.D. 1991 and 1306 C.D. 1992
(Filed April 8, 1993). There, the Court held that the absence of a .
notification of appeal rights in Department correspondence coupled with
equivocal language in the letters rendered the correspondence non-appealable.
(footnote continued)
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ORDER »
AND NOW, this 21st day of April, 1993, it is ordered that the

Department’s motion to dismiss is denied.

ENVIRONMENTAL HEARING BOARD

Datirw Woitping

Administrative Law Judge
Chairman

DATED: April 21, 1993

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Norman G. Matlock, Esgq.
Southeast Region
For Appellant:
J. Barry Davis, Esq.
David A. Katz, Esq.
Philadelphia PA

b1

(Continued footnote)

While the January, 1991, Tletters at jssue here did not contain the same type
of equivocal language as the Lehigh Township letters, they, also, did not
contain any notification of appeal rights. Moreover, the Department’s
subsequent actions here could be interpreted as equivocal.
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DUNKARD CREEK COAL, INC.

-
-
-
-
-
-

V. EHB Docket No. 92-439-E
(Consol idated)
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES : Issued: April 21, 1993

OPINION AND ORDER SUR
DUNKARD CREEK’S

MOTION FOR SUMMARY JUDGMENT
"'By: Richard S. Ehmann, Member
Synopsis

The present litigation invo]Ves the Department of Environmental
Résources’ (DER) issuance of a series of orders to appe11ant, directing it to
provide treatment for three discharges of acid mine drainage, based on DER’s
“determination that appellant’s mining caused these discharges. In prior
litigation between DER and appellant, this Board sustained appellant’s
challenges to DER’s previous order directing appellant to provide treatment
for the same three discharges based on DER’s determination that appellant,
through the same mining activities, was responsible for these discharges. Our
order in the previous litigation was a final determination on the merits and
was not a judgment of non pros, as is alleged by DER. The Board thus

concludes that the doctrine of res judicata precludes the instant litigation

and accordingly grants summary judgment in favor of appellant.
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'O?INION |

Appé11ant Dunkard Creek Coal, Inc. (Dunkard Creek) commenced an '
appeal on September 21, 1992, seeking our review of an order issued to it by
DER on September 2, 1992 pursuant to the Surface Mining Conservation and -
Reclamation Act, Act of May 31, 1945, P.L. 1198, as amended, 52 P.S. §1396.1
et seq., and the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as
amended, 35 P.S. §691.1 et seq. This DER order asserted that Dunkard had
conducted mining on Surface Mine Permit (SMP) No.‘3279115 (Althea No. 2),
completing coal removal and backfilling by February 1983, and had also
conducted mining on SMP No. 32810120 (Althea No. 3), completing its mining
there in March of 1983.

DER’s order determined that Dunkard’s mining on the Althea No. 2 and
Althea No. 3 mine sites had caused acidrmine drainage at a private domestic
water.we11 (Burkley well), a spring (Spring-2) and an impoundment BS-10,
located near Dunkard’s mine sites. Paragraph 1 of DER’s September 2, 1992
order required Dunkard to submit to DER a plan for interim treatment of
Spring-2 and the discharge from impoundment BS-10 so as to Meet applicable
effluent 1imitations, while Paragraph 2 required Dunkard to implement this
plan upon DER’s approval. In Paragraph 3 of this order, DER directed Dunkard
to submif to DER a plan for permanent treatment or abatement of Spring-2 and
the discharge from impoundment BS-10, and at Paragraph 4, DER required Dunkard
to implement this plan upon DER’s approval. Paragraph 5 of DER’s September 2,
1992 order required Dunkard to provide a suitable temporary replacement supply
for the Burkley residence. At Paragraph 6 of this order, DER directed Dunkard
to submit to a plan for permanent replacement or treatment of the Burkley
well, and at Paragraph 7 DER required Dunkard to implement this plan upon

DER’s approval.
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Dunkard’s appeal of DER’s September 2, 1992 order was assigned Docket
No. 92-439-E. On September 23, 1992, DER issued a compliance order to Dunkard
directing it to immediately comply with Paragraphs 1 and 5 of DER’s September
2, 1992 order. Dunkard’s appeal of this September 23, 1992 compliance order
was assigned Docket No. 92-450-E. After DER amended its September 23, 1992
compliance order to reflect the proper location of Dunkard’s mines, Dunkard
appealed this amended compliance order at Docket No. 92-482-E. After DER
issued another compliance order to Dunkard on November 17, 1992, directing it
to immediately comply with Paragraphs 3 and 6 of DER’s September 2, 1992
order, Dunkard appealed that compliance order at Dockef No. 92-539-E. A1l of
the above-described appeals have been consolidated at the instant docket
number.

Presently befofe us is Dunkard’s motion for summary judgment, filed
on December 21, 1992, which DER opposes. In its motion, Dunkard contends our
March 29, 1991 order which concluded previous litigation between Dunkard and
DER at Dunkard Creek Coal, Inc. v. DER, EHB Docket No. 90-308-E (consolidated;
Ahes res judicata or collateral estoppel effect on the present 1itigation.
Dunkard further argues that DER should not be able to avoid the consequences
of -our March 29, 1991 order by taking the actions against Dunkard which are
challenged in the instant appeal. The affidavit of Dunkard’s Henry E.
Bartony, Sr., attached to Dunkard’s motion, states that since 1983 and since
this Board’s March 29, 1991 Order, no mining activity or any earth disturbance
has occurred on Dunkard’s mine sites. DER does not dispute this assertion.

In ruling on Dunkard’s motion, we keep in mind that we may grant
summary judgment.where the pleadings, depositions, answers to interrogatories,

and admissions on file, together with the affidavits, if any, show that there
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is no genuine issue as to any material fact and that the moving party is
entitled to judgment as a matter of law. Robert L. Snyder, et al. v.
Department of Environmental Resources, 138 Pa. Cmwlth. 534, 588 A.2d 1001

(1991) .-
Under the doctrine of res judicata,

an existing final judgment rendered upon the merits,
without fraud or collusion, by a court of competent
jurisdiction, is conclusive of causes of action and of
facts or issues thereby litigated, as to the parties and
their privies, in all other actions in the same or any
other judicial tribunal of concurrent jurisdiction.

Mr. and Mré. John Korgeski v. DER, et al., 1991 EHB 935, 946 (quoting Day v.

Volkswagenwerk AktienQesel]schaft, 318 Pa.Super. 225, 465 A.2d 1313, 1316
(1983)). Four elements must be present for res judicata to apply: an identity
of issues; an identity of causes of action; an identity of persons and partfes
to the acfion; and an identity of the quality or capacity df thé‘parties suing
or sued. Korgeski at 946. When these four elements are present, métters
which were or could and should have been Titigated in a prior proceeding may

not be relitigated in a subsequent proceeding. Bethlehem Steel Corporation v.

Commonwealth, DER, 37 Pa. Cmwlith. 479, 390 A.2d 1383 (1978).

Collateral estoppel is a broader concept than res judicata and
requires only the same issue and same parties; the cause of action need not be

the same. Fincher v. Township of Middlesex, 64 Pa. Cmwlth. 355, 439 A.2d 1353

(1982). Collateral estoppel applies if: the issue decided in the prior
adjudication was identical with the one presented in the later action; there
was a final judgment on the merits; the party against whom the plea is
asserted was a party to the prior adjudication; and the party against whom it

is asserted had a full and fair opportunity to litigate the issue in question
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in a prior action. Askin v. Commonwealth, DPW, 56 Pa. Cmwlth. 80, 423 A.2d

1371 (1981). ‘Co11atera1 estoppel is designed to prevent relitigation of
issues which have been decided and have remained substantially static,

factually and legally. Keystone Water Co. v. Pennsylvania PUC, 811 Pa.

Cmwlth. 312, 474 A.2d 368 (1984).
As Dunkard’s motion is based on previous appeals before this Board,
we may take judicial notice of the record in those matters. Hawkey v.

Workmen’s Compensation Appeal Board, 56 Pa. meTth. 379, 425 A.2d 40 (1981);
Diacon-Zadeh v. Devlet Denizyollari, 127 F.Supp. 446 (E.D. Pa. 1954). The

record at Docket No. 90-308-E (consolidated) consists of six appeals by
Dunkard from actions taken against it by DER; Docket Nos. 90-308-E; 90-393-E;
90-432-E; 90-465-E; 90-517-E; and 90-518-E.

The appeal at Docket No. 90-308-E was Dunkafd’s challenge to DER’s
June 20, 1990 suspension of Dunkard’s SMP No. 3279115 pursuant to §4.3 of
"SMCRA, 52 P.S. §1396.4c. DER’s suspension of this permit was specifically
based on Dunkard’s failure to abate the violations noted in two orders
'previous1y issued by DER; among these was DER’s Order No. 90-3-055-S (attached
to Dunkard’s motion as Exhibit B). In DER’s Order No. 90-3-055-S, issued
March é3, 1990, DER determined Dunkard’s mining activities at Althea No. 2 and
Althea No. 3 caused a discharge of acid mine drainage from its mine site and
affected the Burkley well, Spring-2, and impoundment BS-10. This order
directed Dunkard to, 7nter alia, submit plans for temporary and permanent
replacement of the Burkley well and for permanent treatment or abatement of
the discharges at Spring-2 and impoundment BS-10.
' In the appeal at Docket No. 90-393-E, Dunkard challenged DER’s August
17, 1990 forfeiture of certain of its bonds pursuant to §4(h) of SMCRA, 52
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P.S. §1396.4(h), because of alleged violations existing at SMP No. 3279115,
including Dunkard’s. failure to submit plans for temporary and permanent
replacement of the Burkley well and for the permanent treatment or abatement
of the discharges at Spring-2 and impoundment BS-10.

At Docket No. 90-432, Dunkard sought our review of DER’s September
19, 1990 forfeiture of certain of Dunkard’s bonds pursuant to §4(h) of SMCRA
because of alleged violations existing at SMP No. 32810120, including
Dunkard’s failure to submit a plan for temporary and permanent replacement of
the Burkley well and failure to complete permanent tre&tment or abatement of
the discharges at Spring-2 and impoundment BS-10.

Dunkard’s appeal at Docket No. 90-465-E sought our review of DER’s
October 10, 1990 suspension of SMP No. 32810120 pursuant to §4.3 of SMCRA |
based on Dunkard’s failure to abate the violations cited in Order Nos.
90-3-055-S and 90-3-075-S.

Docket No. 90-517-E was Dunkard’s challenge of DER’s October 23, 1990
assessment of civil penalties on Dunkard pursuant to §18.4 of SMCRA, 52 P.S.
§1396.22, and §605(b) of the Clean Streams Law, 35 P.S. §691.605(b), for
allegedly causing acid mine discharges at the Burkley well, Spring-2, and
impoundment BS-10.

Docket No. 90-518-E was Dunkard’s challenge of DER’s October 23, 1990
civil penalty assessment on it pursuant to §18.4 of SMCRA and §605(b) of the
Clean Streams Law, based on Dunkard’s failure to comply with Order No.
90-3-055-S from April 25, 1990 to May 24, 1990. Dunkard also challenged the
underlying order, No. 90-3-055-S, at this docket number.

Dunkard contended in its notices of appeal in each of the matters at

Docket No. 90-308-E (consolidated) and in its pre-hearing memorandum at that
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docket number that it was not responsible for affecting the discharges at the
Burkiey we11,'Spring-2, or impoundment BS-10.

DER had the burden of proof in each of the six appeals consolidated
at Docket No. 90-308-E. Regarding the permit suspension and bond forfeitures,
DER had to show by a preponderance of the evidence that the forfeitures
and suspensions were a lawful and appropriate exercise of its discretion: 25
Pa. Code §21.101(a). Section 4.3 of SMCRA, 52 P.S. §1396.4c, gives DER the
authority to issue orders as are necessary to aid in the enforcement of SMCRA,
including orders suspending permits. Section 4(h) of SMCRA, 52 P.S.
§1396.4(h), provides‘that DER shall forfeit bonds when a permittee fails or
refuses to comply with the requirements of SMCRA. Those requirements include
compliance with the terms of the permit and DER’s orders and compliance with

the applicable rules and regulations: 52 P.S. §1396.24. R. L. Maney Coal

Company v. DER, EHB Docket No. 89-019-M (Adjudication issued April 21, 1992).
Further, DER bore the burden of proving by a preponderance of the evidence
that its assessments of civil penalties on Dunkard were lawful and appropriate
.exercises of its discretion. C&K Coal Company v. DER, EHB Docket No. 91-138-E
(consolidated) (Adjudication issued September 30, 1992). In order for DER to
have sustained its burden of proof as to the civil penalty assessments, it
would have had to prove Dunkard’s vio]atiohs of SMCRA and the Clean Streams
Law as alleged in its assessments. As Dunkard also cha11éngedbDER’s Order No.
90-3-055-S, DER had the burden of proving there was a causal connection

between Dunkard’s mining operations and the discharges at the Burkley well,

Spring-2, and ‘impoundment BS-10. C&K, supra.
| When DER failed to file its pre-hearing memorandum in the éppea] at

Docket No. 90-308-E (consolidated), we issued a rule to show cause, on
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February 6, 1991 why sanctions should not be imposed on DER pursuant to 25
Pa. Code §21.124. After granting DER an extension of the return date for this
rule, on March 29, 1991, having received neither a response to the rule to
show cause from DER nor DER’s pre-hearing memorandum, we issued an order -
sustaining Dunkard’s appeals at Docket No. 90-308-E (consolidated). In our
March 29, 1991 order, we explained that since DER bore the burden of proof, if
we were to impose the seemingly lesser sanction of barring DER from presenting
its case-in-chief, the result would be equivalent to sustaiﬁing Dunkard’s
appeals, and thus, we were sanctioning DER by sustaining Dunkérd's abpea]s.

In examining whether the requirements for res judiCéta“and collateral
estoppel are present here, we first address DER’s argument that our March 29,
1991 order was in the nature of a non pros judgment against DER and was not.an
adjudication on the merits which can support application of these doctrines.
We reject DER’s argument; our March 29, 1991 order was not a non pros judgment
in favor of Dunkard. |

Pursuant to Pa.R.C.P. 218, a court may enter a non bros on the
court’s own motion, if, when the case is called for trial, the plaintiff is
not ready and is without a satisfactory excuse. Our courts have said that a
judgment of non pros for the defendant is not on the merits and does not
preclude the plaintiff from commencing another suit on the same cause of
action provided it is brought within the applicable statute of 1imitations.

Gordon-Stuart, Ltd. v. Allen Shops, Inc., 239 Pa.Super. 35, , 361 A.2d 770,

772 (1976); Hatchigan v. Koch, 381 Pa.Super. 377, 553 A.2d 1018 (1989). For

this reason, the courts have held that a non pros judgment cannot serve as a
basis for application of the res judicata or collateral estoppel doctrines.

Hatchigan, supra at _, 553 A.2d at 1020; Brower v. Berlo Vending Co., 254
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Pa.Super. 402, 386 A.2d 11 (1978). The penalty suffered by the plaintiff is a

delay in the trial of its cause. Thompson v. Cortese, 41 Pa. Cmwlth. 174, 398

A.2d 1079 (1979).

Contrary to DER’s assertion, it is not in the position of a plaintiff
in a civil proceeding who suffered a non pros for its failure to prosecute its
cause and who may reinstitute its cause before that court. Our March 29, 1991
order bound the parties with the same force and effect as if a final
adjudication had been rendered after a hearing on the merits at which DER
would have been barred from presenting its case-in-chief. The parties could
nof have expécted any further action by this Board in that matter. Once we
issued our March 29, 1991 order, the litigation at Docket No. 90-308-E
(consolidated) was terminated. Our March 29, 1991 order was final.l See
Association of Rural and Small Schools v. Casey, _Pa. ", 613 A.2d 1198
(1992). As we have concluded that our order was final and not a judgment of
non pros, we reject DER’s argument that we lack the requisite final judgment
on the merits for application of res judicata or collateral estoppel.
| Turning to whether the elements for application of res judicata or
collateral estoppel exist here, we point out that there is no dispute that the
parties and their'capacities in the present and prior litigation are
identical. We thus turn to an examination of whether there is an identity of
issues and causes of action. In evaluating identity of the causes of action,
the question is whether the things sued upon or for (or the subject matters,

the things in dispute, or the matters presented for consideration) here are

1 We note that the Superior Court pointed out in General Accident Fire &
Assurance v. Flamini, 299 Pa.Super. 312, 445 A.2d 770 (1982), that
Pennsylvania takes a broad view of what constitutes a final judgment for
purposes of res judicata. '

544



the same as those involved at Docket No. 90-308-E (consolidated) and whether
the ultimate issues‘are the same. McCarthy v. Township of McCandless, 7 Pa.
Cmwith. 611, 300 A.2d 815 (1973); Commonwealth, DER v. Pennsylvania Power Co.,

34 Pa. Cmwith. 546, 384 A.2d 273 (1978).

We point out that practice before this Board is not the same as
practice under the rules of civil procedure with regard to instituting an
action before us. This Board has thevpowef and duty to hold hearings and
issue adjudications on orders, permitQ, licenses or decisions of DER. See
Environmental Hearing Board Act, Act of July 13, 1988, P.L. 530, 35 P.S.
§7514(a). Pursuant to §7514(c) of the Environmental Hearing Board Act, 35
P.S. §7514(c), no action of DER adversely affecting a person is final as to
that person until the person has had the opportunity to appea] the action to
thé Board. Thus, as both parties recognize in their briefs here, it is DER’s
actions against Dunkard which are brought before us to review by virtue of
Dunkard’s notices of appeal. »

In each of the appeals at Docket No. 92-439-E (conso]idated), DER has
taken further action against Dunkard for its mining on the Althea No. 2 and
Althea No. 3 mine sites allegedly causing acid mine drainage at the Burkley
well, Spring No. 2, and impoundment BS-10. In the appeals at Docket No.
92-439-E (consolidated), DER has ordered Dunkard to provide temporary and
permanent treatment for the Burkley well and to provide permanent treatment
for or abate the discharges at Spring-2 and impoundment BS-iO. This is the
same matter which was. in dispute at Docket No. 90-308-E (éonso]idated) and
presents an identical ultimate issue. Thus, we agree with Dunkard that our
March 29, 1991 order sustaining Dunkard’s previous appeals at Docket No.

90-308-E (consolidated) precluded DER from taking the actions challenged at
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the instant docket number under the doctrine of res judicata.2 DER cannot
relitigate whaf has previously been decided against it by this Board through
issuing new-orders based on the same alleged violations which were the subject
of the decided appeals. We accordingly issue the following order granting
summary judgment in Dunkard’s favor.
ORDER

AND NOW, this 21, day of April, 1993, it is ordered that summary

Judgment is granted in favor of Dunkard Creek Coal, Inc., and its appeal at

Docket No. 92-439-E (consolidated) is sustained.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING

Administrative Law Judge e —
Chairman

ROBERT D. MYERS
Administrative Law Judge
Member

CHARD S. EHMANN
Administrative Law Judge
Member

2 Because the doctrine of res judicata subsumes the more modern doctrine of
collateral estoppel (issue preclusion), we have not discussed the application
of the doctrine of collateral estoppel to the instant 1itigation in this
opinion. ~ City of Pittsburgh v. Zoning Board of Adjustment, 522 Pa. 44, 559
A.2d 896 (1989); Lebeau v. Lebeau, 258 Pa.Super. 519, 393 A.2d 480 (1978)..
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DATED:  April 21, 1993

cc:

med

Bureau of Litigation

Library: Brenda Houck

For the Commonwealth, DER:
Dennis A. Whitaker, Esq.
Central Region

For Appellant:
Marshall J. Tindall, Esq.
Robert W. Thomson, Esq.
Pittsburgh, PA
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BULDING
400 MARKET STREET, RPO. BOX 8457
HARRISBURG, PA 171058457 : M. DIANE. SMITH
717-787-3483 SECRETARY TO THE BOAF
TELECOPIER 717-783-4738

LORAINE ANDREWS AND DONALD GLADFELTER :  EHB Docket No. 87-482-W
V.

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and EAST MANCHESTER TOWNSHIP

and N
: Issued: April 23, 1993
NORMAN BERMAN and -DAVID SCHAD, Intervenors:

ADJUDICATION

By Maxine Woelfling, Chairman

_ Synopsis

An appeal of the approval of a fevision to an official sewage
facilities plan is dismissed. The Department of Environmental Resources'
(Department) duties under the Pennsylvania Sewage Faci]itieé Act, the Act of
January 24,‘1966, P.L. (1965) 1535, as amended, 35 P.S; §750.1 et seq. (Sewage
Facilities Act), ére limited to consideration of the effects of the method of
sewage dispbsa] proposed in the revisioﬁ. Review of issues relating to
land-use planning and other environmental impacts of the ﬁroposed subdivision
which is the subject of the revision are either the responsibility of other
agencies and units of government or the Department’s responsibility in
separate regulatory approvals.

INTRODUCTION
Thfs matter was initiated on November 17, 1987, with the filing of a

notice of appeal by Loraine Andrews and Donald Gladfelter (together referred
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to as "Appellants”) seeking review of the Department s Ju]y 23, 1987, approva]
of a revision to the Official Sewage Facilities Plan of East Manchester
Township, York County (plan revision). The plan revision was for a

residential housing development, known as the Riverview Subdivision (Riverview),
to be located adjacent to Codorus Furnace and Riverview Roads.

By order dated January 6, 1988, the Board granted a petition to
intervene filed by Norman Berman and David Schad (together referred to aé
"Intervenors”), the developers of Riverview. On May 10, 1989, the Board_
denied Intervenors’ December 2, 1988, motion for summary jddgment. Andrews

and Gladfelter v. DER, 1989 EHB 612.

After the resolution of numerous discovery and procedural motions, a
hearing was held on January 23 and 24, 1990, before Chairman Woelfling in
Harrisburg. Parties present at the hearing were Appellants, Intervenors, and
the Department.

Appellants filed their post-hearing brief on March 26, 1990. They
argued the.Department’s approval of the plan revision was arbitrary and
contrary to law because the Department failed to consider Riverview's effects
on fhe historic and aesthetic values of Codorus Furnace, on flooding in
Codorus Creek, on traffic in the area, on high quality farmlands, on the
drinking water of neighboring properties, and on wetlands within the area to
be encompassed by Riverview. They aiso alleged the Department did not aséess
whether the development would be consistent with a comprehensive program of
water quality management for the watershed on which it would be located.

Intervenors filed their pdst-hearing brief on April 27, 1990. They

contended that Appellants did not satisfy their burden of proving the
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Departﬁent abused its discretion in approving the plan revision and that the
Department is not required to review all aspects of a proposed subdivision
when it feviews a plan revisﬁon.

The Department, consistent with itsvpolicy regarding third-party
appeals, did not file a post-hearing brief.

Any arguments the parties did not raise in their post-hearing briefs

are waived. Lucky Strike Coal Co. and Louis J. Beltrami v. Commonwealth,

Department of Environmental Resources,vll9 Pa. Cmwlth. 440, 547 A.2d 447, 449

(1988).
After a full and complete review 6f the record, we make the following
findings of fact. |
* FINDINGS OF FACT

1. Appellants are Loraine Andrews and Donald Gladfelter, residents
of Mount Wolf, Pennsylvania. (Notice of Appeal; N.T. 298, 310)1

2. Appellee is the Department, the administrative agency empowered
to administer and enforce the Sewage Faéi]ities Act, the Clean Streams Law,
fhe Actvof June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. (the
Clean Streams Law), and thekregu1ations promulgated thereunder.

3. Intervenors are Nofman Berman and David Schad, the deve]opers of
Rivérview.b (Petition to Intervene)

4; On July 23, 1987, the Department approved a revision to the

Official Sewage Facilities Plan of East Manchester Township to accommodate

Riverview. (Notice of Appeal)

1 References to “N.T.” are to the Notes of Testimony taken during the
hearing. References tc "Ex. A- " and "Ex. I- " are to the exhibits
introduced into evidence by Appellants and Intervenors, respectively.
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5. Riverview is in East Manchester Township and is bordered by
Codorus Furnace Road.to the west and southwest, Riverview Road to the north’
and south, Codorus Creek to the east, and the properties of’Benjamin Smfth and
Glenn Olsen to the northwest. (Notice of Appeal; Ex. A-30)

6. Riverview is a proposed 96 acre housing development which is
subdivided into 224 individual lots, 218 of which will be used for individual
dwelling units. (Ex. A-30) !

7. The dwelling units will reéeive drinking water from a public
water supply system consisting of a seriés of wells, storage tanks, and
six-inch distribution lines. (Ex. I-2)i~l

8. The dwelling units will be serviced by a community sewage system
consisting of a wastewater treatment p]aﬁf with a surface water discharge and-
eight-inch collection lines. (Ex. 1-2) L

9. Stormwater runoff within Riverview will be dispersed into five
detention basins located around its perimeter. (Ex. A-31)

10. Appellant Andrews lives on Codorus Furnace Road across from its
intersection with Norman Drive, the western entrance to Riverview, while
Appellant GTadfeiter lives on Codorus Furnace road approximately 500 yafds |
vweét of its intersection with Norman Drive. (N.T. 300, 310; Ex. A-30)

11. Kerry Leib, Department water quality specialist at the time of
the submission of the proposed plan revision, had primary responsibility for
reviewing it. (N.T. 8)

'12. Mr. Leib recorded his findings and submitted them, along with
the proposed plan revision, to the Department’s Harrisburg regional office for
further review. (N.T. 18; Ex. A-6)

13. After further review at the regional level, on April 13, 1987,

Mr. Leib requested additional information from the East Manchester Township
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Board of Supervisors regarding the source of Riverview’s water supply and the
location and use of the proposed wastewater treatment plant. (N.T. 20; Ex.
A-16)

14. On June 10, 1987, the East Manchester Township Board of
Supervisdrs submitted a new plan revision Containing the requested information
to the Department. (Ex. A-18) '

15. On July 23, 1987, after review by Mr. Leib; Paul Yarnell, a
planning engineer; and Roger Musselman, the Chief of Planning, the Department
approved fhe plan revision. The Department’s approval expressly stated that a
Part II permit is required for construction of the sewer system, thnt both
Pani.IYand Parf,Ivaermits are”required for construction of the sewagé'
treatment plant, and that the approval of the plan revision did not guarantee
the issuance of the Part I and Part II permits. (N.T. 22-23; Ex. A-19)

16. Riverview lies approximately one-eighth to one-fourth of a mile
across Codorus Creek to the northeast of Codorus Furnace. (N.T. 184; Ex. A-2)

17. Codorus Furnace was in use as an iron-making éite from 1765 to
1859 and is eligible for inclusion on the National Register of Historic
Places. (N.T. 178, 180, 183; Ex. A-22)

18. Looking to the northeast from Codorus Furnace, Riverview sits
atop a bluff rising 75 to 80 feet above Codorus Creek. (N.T; 212-213)

19. Riverview contafns Tots along the bluff overlooking Codorus
Creek, but only four or five are close to the edge. (N.T. 217; Ex. A-30)

20. Visitors travel to Codorus Furnace by automobile. The site has
a parking lot directly off Codorus Furnace Road that can accommodate three or
four cars. Visitors must walk along Codorus Furnace Road to get from one end

of the site to the other. (N.T. 203, 211, 214)
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21. The elevation of the 100-year floodplain of Codorus Creek
adjacent to RiVerview‘is 276 feet. There is no de]inéated floodway fpr ;his'
portion of Codorus Creek. (N.T. 114; Ex. A-26)

22. The proposed sewage treatment plant, its outfall, and the
proposed outiet channels for detention basins "C"” and "D” are located within
the 100-year floodplain. (N.T. 113, 115; Ex. A-26 and A-26-1)

23. Automobiles will have acce;s to Riverview from entrances on

Riverview Road and Codorus Furnace Roac v (Ex. A-30)

24. Codorus Furnace Road is a two-lane, state-owned, rural highway.
(Ex. A-27 and I-1)

25. The Pennsylvania Departhehfiof Transportation approved a highway
occupancy permit for Riverview's access;tp Codorus Furnace Road. (N.T. 159,
171, 349) |

26. Codorus Furnace Road will be rebuilt to add a 1eft'turn lane at
the Norman Road entrance to Riverview for automobiles traveling south on
Codorus Furnace Road. (N.T. 172)

27. Riverview Road is a two-lane, township-owned, rural highway.
(Ex. A-27 and I-1)

© 28. The Department does not revien the quantity of groundwater
available to a proposed subdivision when it reviews a plan revision. (N.T.
59, 62)

29. At the time of the Department’s approval of the plan revision,
Intervenors had not yet applied for permits for the public water supply
system. (N.T. 352-353)

30. The 1aﬁd on which Riverview will be built is farmland. (N.T.

301, 311)
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31. The Department performed no study to determine whether prime
agricultural lands will be affecced by Riverview's development. (N.T. 41)
DISCUSSION
When a third party, such as Appellants, challenges the Department’s
actions, it bears the burden of proving by a preponderance of the evidence
that the Department committed an abuse of discretion. 25 Pa. Code

§21.101(c)(3); Bobbi Fuller et-al. v. DER, 1990 EHB 1726.

Appellants raise a host of arguments that p]ace'on the Department the
burde&-bf ensuring that Riverview will not adversely affect the Commonwealth’s
hfstoric resources, cause flooding in Codorus Creek, adversely affect
storhwatef~f1ows, increase traffic on neighboring roads, adversely affeétithe'
groundwater avaijab1e té heighboring properties, decrease the amount df pfime |
farmlands, or encroach upon wetlands. In the main, these arguments fail
because they seek to impermissibly expand the scope of the Department’s
responsibilities under the Sewage Facilities Act and the regulations adopted
thereunder at 25 Pa. Code Chapter 71.2

The Board has, on several occasions, held that thg Department’s role
under the Sewage Facilities Act and Article I, Section 27 of the Pennsylvania
Constitution is limited to a review of the proposed method of sewage treatment

and disposal. See, Morton Kise et al. v. DER, EHB Docket No. 90-457-MR

(Adjudication issued December 8, 1992); Dwight L. Moyer et al. v. DER, 1989

EHB 928. 1In Kise, we stated:

It is clear to us that DER’s Article I,
Section 27, responsibilities must be exercised

2 A11 references to 25 Pa. Code Chapter 71 are to the regulations in
effect at the time of the Department’s approval. These regulations were
adopted on August 2, 1971, and last amended on January 10, 1987 (17 Pa.B.
172). The)regu]ations currently in effect were adopted June 10, 1989 (19
Pa.B. 2420). .
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within the confines of the particular statute
under which it is operating and its own
jurisdiction under that statute. That means that
under the SFA (as already discussed) DER must
assess the environmental impact of the specific
method of sewage disposal proposed in the plan
revision. Depending on the circumstances, that

- may require consideration of noise, traffic,
visual impact, etc.; but these environmental
disturbances must be caused by the method of
sewage disposal under review and not by other
features of the proposed development. Those
other features, pursuant to the legislative
scheme, are the responsibility of local govern-
ments. :

Morton Kise et al. v. DER, supra, at p.30.

These decisions are in accord with the Commonwealth Court’s holding

in Community College of Delaware County v. Fox, 20 Pa. Cmwlth. 335, 351, 342

A.2d 468, 478 (1975), appeal dismissed as moot, 475 Pa. 623, 381 A.2d 448
(1977), in which the court stated:

It must be remembered, however, that the power
of an administrative agency must be sculptured
precisely so that its operational figure strictly
resembles its legislative model... Thus, under
the Sewage Facilities Act, the DER is entrusted

~ with the responsibility to approve or disapprove
official plans for sewage systems submitted by
municipalities, but, while those plans must con-
sider all aspects of planning, zoning and other
factors of local, regional, and statewide concern,
it is not a proper function of the DER to second-
guess the propriety of decisions properly made by
individual local agencies in the areas of planning,
zoning, and such other concerns of local agencies,
even though the§ obviously may be related to the
plans approved.

Looking at the provisicns of the Sewage Facilities Act and its

regulations, it is clear why the Department’s duty in reviewing an official

3 Although dicta, this language was later cited with approval in Swartwood -
v. DER, 56 Pa. Cmwlth. 298, 424 A.2d 993 (1981), in which the Commonwealth

Court held that local municipalities, not the Department, are to consider
issues of land-use planning under the Sewage Facilities Act.
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pTan revision is limited to a consideration of the proposed method of sewage
treatment and disposa]. An "official plan" is a “comprehensive plan for the
provision of adequate sewage systems adopted by a municipality or
municipalities possesSina'authority or jurisdiction over the provision of such
systems...." 35 P.S. §750.2. Under §10(2) of the Sewage Facilities Act, the
Department has the power to approve or disapprove official plans and plan
revisions. When reviewing an official plan revision, the Department must
comply with the requirements of 25 Pa. Code §71.16. Most pertinent to this

discussion are the requirements of subsection (e):

* k ok k %

(e) In approving or disapproving an official
plan or revision, the Department will consider
the following: _

(1) whether the plan or revision meets
the requirements of this section and of § 71.14
of this chapter,

(2) the comments, if any, of the appro-
priate area wide planning agency and the county
or joint county Department of Health,

(3) whether the plan or revision is
consistent with a comprehensive program of water
quality management in the watershed as a whole,
as set forth in § 91.31 of Chapter 91 of this
title, ‘

(4) whether the plan or revision
furthers the policies established pursuant of §3
of the Act and §§4 and 5 of the Clean Streams
Law, and

(5) whether the plan or revision is
consistent with the requirements of Chapter 94 of
this title (relating to municipal wasteload

management).
* * x % %

Although on its face §71.16(e) appears to iﬁpose broad authority on
the Department to consider issues related to land-use planning, upon careful
review it does not. It must be remembered that the official plan or revision
reierred to in subsection (e) relates to sewage services, and not general

’

land-use planning. Under subsection (e), therefore, the Department must
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consider whether the proposed method of sewage disposal, and not the
subdivision as a whole: meets the requirements of 25 Pa. Code §§71.14 and -
71.16, 1is consistent with a cpmprehensive program of water quality manggement,
furthers the policies of the Sewage Facilities Act and the Clean Streams Law,
and is consistent with the requirements of 25 Pa. Code Chapter 94.

When the Department approves a plan revision, it is not authdrizing :
the construction or operation of the sewage treatment plant proposed therein, -
nor is it authorizing encroachment onto flood plafns or floodways or into
wetlands. It is merely approving a municipalityfs approach to providing
sewage services to a subdivision. Before a sewége treatment plant may be -
built under a plan revision, permits to construct the treatment plant, to
discharge from it into waters of the Commonwealth, and to encroach on wetlands

and floodplains must be obtained from the Department,’ See, Bobbi Fuller et

al. v. DER, 1990 EHB 1726 (even though the Department had already approved a
plan revision authorizing a change in location of a treatment facility, the
plant could not encroach upon a floodplain until the authority secured permits
under the Dam Safety and Encroachments Act, the Act of November 26, 1978, P.L.
1375, as amended, 32 P.S. §693.1 et seq. (Dam Safety Act), and the Flood Plain
Management Act, the Act of October 4, 1978, P.L. 851, as amended, 32 P.S.
§679.101 et seq. (Flood Plain Management Act)); Ex. A-19 (the Department’s
approval of the plan revision expressly stated that a Part II permit is
required for construction of the sewer system and Part I and Part Il permits
are required for construction of the sewage treatment plant). The
Department’s approval of the plan revision, therefore, merely means that East

Manchester Township’s proposal for additional sewage services for Riverview
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complies with the planning requirements of the Sewage Facilities Act and its
regulations, nbt that it satisfied the construction and operation requirements
of all the applicable statutes and regulations.

With the foregoihg in mind, we turn first to Appellants’ arguments
regarding Riverview's effects on Codorus Furnace. Appellants argue the
Department violated provisions of the Historic Preservation Act? and Article
I, Section 27 of the Pennsylvania Constitution,5 in approving the plan
revision. These arguments are without merit because the Department’s role
under the Historic Preservation Act is Timited only to the effects of
Riverview's proposed sewage system, and because Article I, Section 27 does not
impose a duty on the Department to ensure that land subdivisions will not
affect the Commonwealth’s historical resources.

Appellants argue the Department violated §8(4) of the Historic
Preservation Act, 37 Pa.C.S. §508(4), which states, “Commonwealth agencies
'shall institute procedures and policies to assure that their plans, programs,
codes, regulations and activities contribute to the preservation and
enhancement of all historic resources in this Commonwealth.” Appellants
contend Codorus Furnace is an historic resource of this Commonwealth and the

Department failed to assure that its approval of the plan revision contributed

471 p.s. §1407.1(n). The Historic Preservation Act was repealed by the
History Code, the Act of May 26, 1988, P.L. 414, as amended, 37 Pa.C.S. §101
et seq. The relevant language is now found in the Historic Preservation Act,
37 Pa.C.S. §501 et seq., and we will cite to these sections for the
convenience of the reader.

5 "The people have a right to clean air, pure water, and to the
preservation of the natural, scenic, historic and esthetic values of the
environment. Pennsylvania’s public natural resources are the common property
of all people, including generations yet to come. As trustee of these
resources, the Commonwealth shall conserve and maintain them for the benefit
of all the people.”

.
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to the preservation and enhancement of Codorus Furnace.  Appellants further

contend the Board's decision in Dwight Moyer et al. v. DER, 1989 EHB 928, -

supports their argument because in Moyer the Board appliied the Historic
Preservation Act to its review of the Department’s approval of an official
plan revision.

The factual situation presented to the Board in Moyer did not involve
a plan revision relating to the subdivision of land. In Moyer, the plan
revision merely permitted the municipality to relocate a sewage treatment
plant and the issue was the effect of that relocated sewage treatment plant on
Graeme Park, a nearby historic site, with appellants’ concerns centering on
the visual and odor impacts of the sewage treatment plant. The difference
between Moyer and the case currently before the Board is obvious, since
Appellants seek to have the Department review the effects of the entire
subdivision on the Commonwealth’s historical resources. Since the Department’s
duties under the Sewage Facilities Act are limited to consideration of the
effects of the proposed sewage treatment system and Appellants have presented
no evidence in this regard, they have not established that the Department
abused its discretion.

Appellants also argue that the Department’s approval violated its
duties under Article I, Section 27, because Riverview will adversely affect
Codorus Furnace. Appellants contend the language of Article I, Section 27,
referring to the "historic and esthetic values of the environment” requires
the Department to review Riverview's effects on Codorus Furnace. Appellants
further contend this view of Article I, Section 27, is supported by the |
decision in Sameric Corp. v. City of Philadelphia, 125 Pa. Cmwlth. 520, 558
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A.2d 155 (1989), allocatur granted, __ Pa. __, 575 A.2d 119 (1990), in which
the Commonwealth Court held that the city had a duty under Artfc]e I, Section
27, to preserve an historic theater.

This argument is without merit because it places the burden under
Article I, Section 27, on the Department, when it more properly lies on East
Manchester Township. As we stated above, issues of land-use planning fall
-outside the scope of the Department’s duties under the Sewage Facilities Act,
which is limited to the effects of the proposed sewage treatment facility. In
this case, because Appellants contend Riverview, as a whole, adversely affects
Codorus Furnace, their challenge should be aimed at East Manchester Township,

not the Department. See, Morton Kise v. DER, supra. (discussion at pp.30-31,

holding that appellants’ claims relating to aspects of the proposed
~development other than the method of sewage disposal are claims to be taken up
with the municipality, not the Department).

Appellants next assert that the Department failed to determine
whether the plan revision was consistent with a comprehensive program of water
guality management in the watershed as a whole, as required by 25 Pa. Code
§71.16(e)(3). More specifically, Appellants contend that the Department did
not comply with the requirements of 25 Pa. Code §91.31(a), which is cross-
referenced in §71.16(e)(3).

After examining the language of the two subsections of pertinent
regulations, it is again apparent that Appe11ants are seeking to enlarge the
nature of a plan revision. Subsection (e)(3) of §71.16 requires the
Department to consider the consistency of a proposed plan revision "with a

comprehensive program of water quality management in the watershed as a whole,
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as set forth in §91.31 of Chapter 91 of this title.” Section 91.31(b)
contains the.Standards6 by which that determination is made; the projecf ’
must be included in and conform to either:

(1) Appropriate Comprehensive Water Quality
. Management Plans approved by the Department; or

(2) Official Plans for Sewage Systems which
are required by Chapter 71 of this Title.

With respect to plan revisions, §91.31(b)(2) becomes nonsensical: a plan
revision, by its very nature, cannot be included in and conform to an Official
Plan for Sewage Systems. Thus, the only plans which\wou]d be applicable are
those referenced in §91.31(b)(1) - the approved Comprehensive Water Quality

Management P]ans.7

6 Section 91.31(b)(3) sets forth another standard which is not relevant
here:

(3) In cases where a comprehensive program of water
quality management and pollution control is inadequate or
nonexistent and a project is necessary to abate existing
pollution or health hazards, the best mix of all the follow-
ing:

(i) Expeditious action to abate pollution and
health hazards.
(ii) Consistency with Tong-range development
(1ii1) Economy should be considered in the evalua-
tion of alternatives and in justifying proposals.

It is not relevant because “project” is defined in §91.31(a) as a project
requiring approval under the Clean Streams Law or the provisions of Article II
of Subpart C of Title 25 which, in turn, encompass Chapters 91 through 111.
The plan revision regquires approval under Chapter 71 and while the sewage
treatment plant will eventually require approval under Subpart C, Article II,
that has not yet occurred and, therefore, it is not before the Board.
Moreover, the treatment plant is not required to abate pollution or a health
hazard, as it is to serve new land development.

7 These plans were popularly referred to as COWAMP plans. The effort to
develop the plans was initiated pursuant to §5(b)(2) of the Clean Streams Law
and later meshed with the requirements under §208 of the federal Clean Water
Act, 33 USC §1288, to develop area wide waste treatment management plans.

Such plans, also known as 208 plans, were required, inter alia, to include an
identification of needed municipal waste treatment works for a 20 year period.
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Appellants’ contentions flow from their questioning of Kerry Leib:
Q. Did you reguire any submittal or study that
would tend to show the effects of this subdivi-
sion or any aspects of the subdivision on the
watershed as a whole?

A. In terms of what?

Q. In terms of the statement in the regu1ations
which I will just paraphrase to you, of a require-
ment to review the effects of proposed subdivi-
sions on the watershed as a whole.

The question I am asking is, other than what
you have already discussed, did you do anything
else that you considered assessing the effects on
the watershed as a whole?

A. No.
N.T. 31-32.

Appellants have not established that the Department abused its dis-
cretion by acting contrary to 25 Pa. Code §71.16(e)(3). Appellants produced
no evidence regarding the identity or contents of any proposed Comprehensive
Water Quality Management Plan applicable to the plan revision, much less
evidence of inconsistency with such plans.

Appellants next contend the Department failed to consider Riverview's
flooding, stormwater management, and traffic impacts.

Appellants argue that some of Riverview's Tlots, as well as the sewage
treatment plant, will encroach into the floodway of Codorus Creek, possibly

resulting in increased flooding. With respect to the treatment plant, the

Board rejected a similar argument in Bobbi Fuller et al. v. DER, 1990 EHB

1726. In holding that a review of an official plan revision is the wrong time
to raise the issue of construction in a floodplain and floodway, the Board
stated: |

[t]his argument, though quite logical, is dis-
ingenuous, for it fails to account for the fact
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that the flooding impacts of the treatment plant

are regulated by the Department pursuant to the

Flood Plain Management Act and the rules and

regulations adopted thereunder at 25 Pa. Code

§106.1 et seq. and the Dam Safety and Encroach-.

ments Act and the rules and regulations adopted

thereunder at 25 Pa. Code §105.1 et segq.
Fuller, 1990 EHB at 1757. Thus, the appropriate time to raise this issue is
when construction permits are sought for the treatment plant. As for the lots
in the subdivision, the municipality, and not the Department, has
responsibility for regulating any flooding impacts of Riverview.

Regarding stormwater management, Appellants argue the Department
failed to consider the effects of stormwater from Riverview on Codorus Creek
and neighboring roads. Reguiation of the stormwater impacts of the
subdivision as a whole properly lies with East Manchester Township under the
Municipalities Planning Code, the Act of July 31, 1968, P.L. 50, as amended,
53 P.S. §10101 et seq. (Municipalities P]anning Code), the applicable
municipal codes, and the Stormwater Management Act, the Act of October 4,
1978, P.L. 564, as amended, 32 P.S. §680.1 et seq. (Stormwater Management
Act). Nothing in §14 of that statute, which enumerates the powers and duties
of the Department, extends the Department’s authority to considering the
stormwater impacts of land development.

Lastly, with respect to traffic on neighboring roads, Appellants
argue the Department violated its duties under Article I, Section 27, because

it failed to:review Riverview's effect on such traffic. Appellants believe

the Commonwealth Court’s opinion in Pennsylvania Environmental Management

Services v. DER, 94 Pa. Cmwlth. 182, 503 A.2d 477 (1986) (P.E.M.S.), and the

Board’s opinion in Township of Middle Paxton v. DER, 1981 EHB 315, impose a

duty on the Department under Article I, Section 27, to consider Riverview’s

effects on local automobile traffic.
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“In P.E.M.S., the Commonwealth Court held that for purposes of the
Payne balancing testd ”... the adequacy of public roads to the landfill must
be considered at least to the extent necessary to ‘conserve and maintain’ the
existing ‘public and natural resources’ as mandated by our Constitution.” 94
Pa. Cmwlith. at 188, 503 A.2d at 480. The P.E.M.S. court was discussing the
effects of the truck traffic that would be utilizing the proposed landfill.
It imposed this duty on the Department because the Solid Waste Management Act,
the Act of July 7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq.,
makes the Department responsible for the transportation of solid wastes within
the Commonwealth. Here, the issue is not the effects of the vehicles that
would be used to service the proposed sewage treatment facility, but rather
the effects of automobile traffic to and from the homes that would utilize the
proposed sewage treatment plant. As we stated above, the Department’s role
under the Sewage Facilities Act and, therefore, its duties under Article I,
Section 27, are limited to a review of the proposed method of sewage treatment
and disposal. The Department, therefore, cannot be required to review the

environmental effects of the increased automobile traffic that will result

8 1t was held in Payne v. Kassab, 468 Pa. 226, 247, 361 A.2d 263, 273
(1976), that a three-part balancing should be used to determine whether the
Commonwealth had complied with its duty under Article I, Section 27:

(1) Was there compliance with all applicable statutes
and regulations relevant to the protection of the Common-
wealth’'s pubiic natural resources?

(2) Does the record demonstrate a reasonable effort
to reduce the environmental incursion to a minimum?

(3) Does the environmental harm which will result
from the challenged decision or action so clearly outweigh
the benefits to be derived therefrom that to proceed
further would be an abuse of discretion?
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from Riverview's deve]opment.9 See also, Bobbi Fuller, et al. v. DER, 1990

EHB 1726 (in réquiring the Department to consider traffic effects under
Article I, Section 27, the issue before the Board was the increase in traffic

from trucks being used to construct and service the proposed facility).

It is clear that neither P.E.M.S. nor Township of Middle Paxton
requires the Department, under the guise of Article I, Section 27, to review
Riverview's effects on traffic on neighboring roads. This duty falls on East
Manchester Township under the Municipalities Planning Code (municipal zoning
ordinances shall be designed to prevent, among other things, congested travel
and transportation, 53 P.S. §10604(2)), and the Department of Transportation
under the State Highway Law, the Act of June 1, 1945, P.L. 1242, as amended,
36 P.S. §670.101 et seq. (requiring a highway occupancy permit before opening
a driveway onto a state highway, 36 P.S. §670.420(b)(2)).

Appellants further contend the Department violated the requirements
of 25 Pa. Code §71.14(b) and Article I, Section 27, because it fajled to ‘
determine whether the proposed drinking water supply would be quantitatively
adequate or would adversely affect the amount of groundwater available to’
neighboring properties. Appellants’ contention is without merit.

The information that must be included in an official p]an‘revision
submission is enumerated in 25 Pa. Code §71.14. This list includes
"[i]lnformation relating to the type of water supply and type of.individual or
community sewage systems provided or to be provided including soil conditions
and limitations for on-lot sewage disposal if applicable.” 25 Pa. Code

§71.14(b)(1). Contrary to Appellants’ argument, this subsection does not

9 Since P.E.M.S. and Township of Middle Paxton arise from the same
controversy, the Board’'s decision in Jownship of Middle Paxton is equally -
inapplicable.

565



require the Department to determine whether the proposed water supply will
yield an édequéte amount of water, nor does it require the Department to
determine whether the proposed water supply will adversely affect neighboring
water supplies. It merely requires that the revision include the type of
water supply proposed in the subdivision in order to assess the impact of the
proposed sewage disposal method on water supply (e.g. nitrate contamination of
water supply wells).

In addition to not being an issue under the regulations, the
Department is not bound by Article I, Section 27, to consider water supply
guantity in reviewing plan revisions. In Keim v. DER, 1985 EHB 63, the Board
was called upon to decide whether the Department, in approving a plan revision,
had satisfied its duties under Article I, Section 27. Appellants in Keim
argued, among other things, that the Department failed to consider whether the
quantity of a proposed water supply to a new development was adéquate. In
rejecting their argument, the Board stated ”"... DER is not required to consider
the VO]umétric adequacy of water supplies to proposed new developments in its
reviews under the Sewage Facilities Act....” 1985 EHB at 80.10 |

The issue of water supply quantify is more properly considered by
the Department in its review of any permit application for a public water
supply pursuant to the Pennsylvania Safe Drinking Water Act, the Act of May 1,
1984, P.L. 206, as amended, 35 P.S. §721.1 et seq. (Safe Drinking Water Act).
Section 5(b)(5)(ii) of the Safe Drinking Water Act requires the Department to
implement a permit program which will assure that public water systems "will

deliver water with sufficient volume and pressure to the users of such

10 1t should be noted that, in Keim, the developer nevertheless provided
documentation of an adequate water supply. The fact that this information was
provided does not alter the Department’s duty under Article I, Section 27.
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systems." Moreover, East Manchester Township also has reéponsibi]ities under
the Municipalities Planning Code to deal with water facilities. See, 53 P.S.
§10705(f) (municipalities granted the authorify under Article V of the
Municipalities Planning Code, 53 P.S. §§10501-10515, to establish standards:
for water facilities). ' ’

Appellants next contend the Department failed to study Riverview’s
adverse effects on prime farmlands, floodplains, and areas with limited water
supply, as requikéd by the Pennsylvania Envirohmenta] Master Plan, 25 Pa. Code
§9.1 et seq. Appellants believe that the language of 25 Pa. Code §71.14(a)(5),
referring to “any existing Commonwealth plan applicable to the official plan,”
requires the Department to consider these factors.1l As.we have already
discussed, the Department has no responsibility to generé]Ty assess the
impacts of the subdivision; its authority under the Sewage Facilities Act is
confined to the method of sewage disposal. For the reasons that follow, we
further hold that the Department bears no duty to review the official plan’
revision’'s effects on “prime farmlands.” |

Appellants’ sole proof that this farmland is "prime” comes from the
testimony of Appél]ant Gladfelter.

Q. Could you describe in ydur experience the
quality of the farmland in the area?

A. I consider it very good.
(N.T. 311) "Prime farmlands” is not a defined term in the Master Plan. See,

25 Pa. Code §§9.111-9.116. Neither Appellants nor Intervenors offered any

11 25 pa. Code §71.14(a)(5) provides, in part, "[a]n official plan or a
revision to an official plan submitted to the Department in accordance with
this subchapter shall include ... any zoning; subdivision regulations; local,
county, or regional comprehensive plans; or any existing Commonwealth plan
applicable to the official plan.”
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definition of "ﬁrime farmlands” except that cited above. Nevertheless, even
assuming that fhe land in the area is indeed "prime farmland,” the Master Plan
does not impose a duty on the Department to consider the effects of the
official plan revision on such farmlands.

Section 1920-A(a) of the Administrative Code, the Act of April 9,
1929, P.L. 177, as amended, 71 P.S. §510-20(a), requires the Environmental
Quality Board to develop “a master environmental plan for the Commonwealth.”
Neither this Board nor any court has held that the Pennsylvania Environmental
Master Plan imposes a substantive duty on the Department. The language of the
Master Plan makes it clear why they have not.

. It shall be the environmental policy of the
Commonwealth to protect and preserve the pro-
ductive capability, resource potential, ecolog-
ical significance, and aesthetic and open space
values of the prime farmlands of the Commonwealth.
25 Pa. Code §9.111(b).

It shall be the environmental policy of the
Commonwealth to protect the prime farmlands of
the Commonwealth by promoting and supporting a
favorable social and economic climate which will
strengthen the viability of agricultural communities
throughout the Commonwealth. 25 Pa. Code §9.112(b).

It shall be the environmental policy of the
Commonwealth to develop an environmentally sensitive
land policy planning program which protects the
environmental values of the prime farmlands of
the Commonwealth and coordinates activities at
the State, regional, and local level related to
the use of these lands. 25 Pa. Code §9.114(b).12

This language clearly cannot be read to impose any substantive duty on the
Department because it is merely a statement of broad and subjective policy

goals. Even if it could be so interpreted, it cannot expand the scope of the

-

12 These three policies represent one-half of the six policies of the
Master Plan towards “prime farmlands.” The other three policies concern
pyblic investments, 25 Pa. Code §9.113(b), wastewater renovation, 25 Pa. Code
§9.115(b), and farmlands of regional importance, 25 Pa. Code §9.116(b).
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Department’s authority under law. Accordingly, the Department did not violate
‘the provisions of 25.Pa. Code §71.14(a)(5). .

Appel]ants,'citing the Commonwealth Court’s decision in P.E.M.S.,
supra, further contend the Department also had a duty under Article I, Section
27, to consider Riverview's effects on farmlands. |

In P.E.M.S., the the Commonwealth Court examined whether the effects
of a landfill on nearby agricu]tura] lands fell within the scope of Article I,
Section 27. In holding it did, the court stated "[w]e hold that (1) the
agricultural value of nearby lands to the mushroom farmers and fruit orchard
owners is appropriately considered among the 'natural ... values of the
environment’ to which the 'people have a right’ under PA. Const. art.I,
§27...." 94 Pa. Cmwlth at 188, 503 A.2d at 480. Put another wéy, the
Department had a duty under Article I, Section 27, to review a landfill’s
effects on neighboring farmland because the Department was responsible, under
the Solid Waste Management Act, for approving the location of the landfill.
Here, under the Sewage Facilities Act, responsibility for approving the
lTocation of a residential housing development falls on the municipality, not
the Department. As we have repeatedly stated throughout this adjudication,
the Department’s duty is Timited to approving the method of sewage disposal.

Finally, Appellants contend the Department violated the Dam Safety
Act because development of Riverview will adversely affect delineated wetlands
and Intervenors have not yet secured an encroachments permit. The Dam Safety
Act does not regulate subdivision development in general - it governs the
construction, operation, maintenance, modification, enlargement, of/

abandonment of obstructions and encroachments in wetlands. 32 P.S. §693.6(a).
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Such construction, if and when it occurs, will require authorization by the
Department under the Dam Safety Act; and this issue is properly raised at that

time. See Bobbi Fuller, supra.

Because Appellants have failed to establish that the Department’s
approval of the plan revision was an abuse of discretion, the Department’s
approval of the plan revision must be sustained and this appeal must be
dismissed.

CONCLUSIONS OF LAW

1. The Environmental Hearing Board has jurisdiction over the parties
and subject matter of this appeal.

2. Appellants bear the burden of proving by a preponderance of the
evidence that the Department abused its discretion in approving the revision
to East Manchester Township's Official Plan.

3. In approving the plan revision, the Department did not violate
the Historic Preservation Act.

4. The Department had no duty under the Pennsylvania Constitution,
Article I, Section 27, to consider Riverview’s effects on Codorus Furnace.

5. The Appellants failed to demonstrate that the plan revision
was not consistent with a comprehensive program of water quality management.

6. In approving the plan revision, the Department had no duty under
the Flood Plain Management Act or the Dam Safety Act to consider the adverse
effects of Riverview's alleged intrusions into the floodplain and floodway of
Codorus Creek.

7. In approving the plan revision, the Department had no duty under
the Storm Water Management Act to consider Riverview’'s effects on stormwater

flows into Codorus Creek and onto neighboring roads.
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8. In approving the plan revision, the Department did not violate
the standards of 25 Pa. Code §71.14(b)(1), relating tb the type of water
supply. Furthermore, the Department had no duty under the Pennsylvania
Constitution, Article I, Section 27, to determine in its review of the plan-
~revision whefher Riverview’'s proposed drinking water supply would be
quantitatively adequate or would adversely affect the amount of groundwater
available to neighboring properties.

9. The Pennsylvania Environmental Master Plan, 25 Pa. Code §9.1 et
seg., imposes no substantive duty on the Department to consider Riverview's
effects on prime farmlands, floodplains, or areas of limited water supplies.
Furthermore, in approving the plan revision, the Department had no duty under
the Pennsylvania Constitution, Article I, Section 27, to consider Riverview's.
effects on prime farmlands neighboring the site.

10. In approving the plan revision, the Department had no duty under
the Dam Safety Act to consider Riverview's effects on alleged wetlands within

the site.

571



ORDER
AND NOW, this 23rd day of April |, 1993, it is ordered that the
Department’s approval of the revision to East Manchester Township's Official
Plan is sustained and the appeal of Loraine Andrews and Donald Gladfelter is

dismissed.

ENVIRONMENTAL HEARING BOARD

Phatiney wﬁsz

Administrative Law Judge
Chairman

” -,. N
ROBERT D. WYERS

Administrative Law Judge
Member

Administr;tive Law Judge

_ Member

DATED: April 23, 1993

cc: Bureau of Litigation EPH N. MACK
Library: Brenda Houck dnfinistrative Law Judge
For the Commonwealth, DER: Member

Norman G. Matlock, Esgq.
Southeast Region
For Appellant:
Eugene E. Dice, Esq.
Harrisburg, PA
For East Manchester Township:
William H. Poole, Jr., Esq.
MILLER, POOLE & BORTNER
York, PA
For Intervenors:
William G. Baughman, Esq.
SEIDENSTICKER, KEITER & BAUGHMAN
York, PA

bi
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD :
2nd FLOOR — MARKET STREET STATE OFFICE BULDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 171058457 . M. DIANE SMITH
717.787-3483 o SECRETARY TO THE BOJY
TELECOPER 717-7834738

COUNTY OF CLARION | -

v. :  EMB Docket No. 92-274-W
COMMONWEALTH OF PENNSYLVANIA, : |
DEPARTHENT OF ENVIRONMENTAL RESOURCES . Issued: April 23, 1993
and CONCORD RESOURCES GROUP OF .
PENNSYLVANIA, INC., Permittee .

OPINION AND ORDER SUR
MOTION TO DISMISS

By Maxine Woelfling, Chairman
Synopsis

A letter from the Department of Environmental Resources (Departmeni)
advising an applicant for a>hazardous waste disposal permit that its Phase I
siting app]itation was administratively complete does‘not constitute a final
action which is appealable, and, therefore, the Board lacks jurisdiction over
an appeal from the letter. |

| OPINION

Concord Resources Group of Pennsylvania, Inc. (Concord) submitted a
Phase I sitihg application to the Department, under the Hazardous Sites
Cleénﬁp Act, the Act of October 18, 1988, P.L. 756, 35 P.S. §6020.101 et seq.
(Hazardous Sites Cleanup Act), for a permit to construct and operate a '
hazardous waste treatment and disposal facility in Clarion County. On June
26; 1992, the Department advised Concord’s Richard Gimello that the Pﬁase I

siting application was "administratively complete,” and the Department would
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begin its technical review.! | _

’ On July 27, 1992, the Couﬁty of}C1arion (County) appealed the
Department’s June 26, 1992,\administrafive completeness determination, arguing
that the Department’s determination was arbitrary, capricious and
unreasonab]é, contrary to law, and contrary to Department regulations and
policy because Concord’s Phase I siting application did not contain all of the
information required under the regu]ations.2 _ -

On chober‘z, 1992, Concord filed a motion to dismiss the County’s
appeal, asserting that the Department’s letter was not an appea]ab]eiaction
because it was not a final agency action affecting the personal or bropebty
“rights, privileges, immunities, duties, liabilities or obligations of the
County.3 On October 26, 1992, the County filed its objections to Concord’s

motion to dismiss, contending that the determination letter was an appealable

1 Under §309(c) of the Hazardous Sites Cleanup Act, the Department had
five months from its receipt of Concord’s "administratively complete” Phase I
siting application to review it for conformity with the Phase I exclusionary
criteria at 25 Pa. Code Ch. 269, Subch. A. If the Department approved
Concord’s Phase I siting application, it would then have 90 days to determine
whether the Phase II application was "administratively complete.” 35 P.S.
§6020.309(d). The Department would thereafter have ten months to review the
Phase II application for conformity with the permit requirements of 25 Pa.
Code Ch. 265, Subch. R. and the Phase II exclusionary requirements of 25 Pa.’
Code Ch. 269, Subch. A.

2 The Department’s technical review of Concord’s Phase I siting
application, initiated after the June 26, 1992, completeness determination
letter, lasted until August 3, 1992, when the Department denied Concord’s
Phase I siting application on its merits because Concord had failed to comply
with the exclusionary criteria regarding wetlands under 25 Pa. Code §269.23.
On September 2, 1992, Concord filed a notice of appeal from that denial at EHB
Docket No. 92-416-W, and the County was permitted to intervene in that
proceeding. ‘

3 Concord also argued that the County failed to perfect its appeal, the
County lacked standing to file its appeal, and the appeal was moot. Since the
Board is deciding this motion on the basis of appealability, it is unnecessary
to address Concord’s other arguments.
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action because it clearly affected the County’s rights, duties and obligations
to review the application as a host.county.4

To be appealable to this Board, a Department decision must constitute
an ”action”_or an "adjudication.” "Action” is defined at 25 Pa. Code §21.2(a)
as "any order, decree, decision, determination or ruling by the Department [of
Environmental Resources] affecting personal or property rights, privileges,
immunities, duties, liabilities or obligations of any person, including, but
not limited to, denials, modifications, suspensions and revocations of permits
....” An "adjudication” is defined similarly at 2 Pa. C.5.A. §101. The Board
has interpreted these provisions as conferring jurisdiction on it to review
any decision,qf the Departmént which is final and affects personal or property
rights, privileges, immunities, duties, liabilities, or ob]igatioﬁs of a
person. Environmental Neighbors United Front, et al. v. DER, EHB Docket No.
91-372-W (Opinion issued September 24, 1992). The Board has held that
Department'correspondence which neither changes the. status quo ante nor
imposesAnew obligations on the appellant is not an appealable action. Louis

Costanzo t/d/b/a Elephant Septic Tank Service v. DER, 1991 EHB 1132.

Furthermore, the Board has noted that each of the various parts of the

Department’s review of a permit application is not a single Department action

reviewable by the Board. Environmental Neighbors United Front, supra.

Here, the completeness letter, which is the subject of the appeal,
informed Concord that its Phase I siting application was administratively
complete, that the Department would conduct an in-depth technical review and
hold public meeting(s) and hearing(s) on the application, and that, if, at

anytime, the proposed facility failed to comply with Phase I siting criteria,

4 The parties also filed reply memoranda which re-iterated their previous
arguments.
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the Depaftment would cease review and deny the application. Thus, the letter
did nothing more than to notify Concord of the status of the Phase I siting,A ’
abp]ication and outline the process and criteria under which the application
would be reviewed.

| The completeness letter has not affected the County’s rights,
privileges, or obligations, as no permit was issued and the County could
still review and comment on the application. Nor has there been any change to
the status quo - Concord is not authorized to construct its disposal faci]ity.
Consequently, the Department’s June 26, 1992, letter is not an appealable
action, and the Board has no jurisdiction to review it. Board of

Commissioners of Union County v. DER and U.S.P.C.I. of Pehhsy]vggja, EHB

Docket No. 92-151-E (Opinion issued November 3, 1992).
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AND NOW, this 23rd day of April, 1993,

Motion to Dismiss is granted.

DATED: April 23, 1993

cc:' Bureau of Litigation, DER:

Library, Brenda Houck

For the Commonwealth, DER:

Kenneth T. Bowman, Esq
Southwest Region

For Appellant:

Robert W. Thomson, Esq.

MEYER, DARRAGH, BUCKLER

BEBENEK & ECK
Pittsburgh, PA
For Permittee:

Cathy Curran Myers, Esq.
OBERMAYER, REBMANN, MAXWELL

& HIPPEL
Harrisburg, PA
Jjm

ORDER

it is ordered that Concord’s

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING

Administrative Law Judge
Chairman ~

s f

ROBERT D. HYERS
Administrative Law Judge
Member

\Administr;tive Law Judge
Member

pinistrative Law Judge

Member.
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BULDING
400 MARKET STREET, PO. BOX 8457
HARRISBURG, PA 171058457 M. DIANE SMITH
717-787.3483 SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

NORTH POCONO TAXPAYER’S ASSOCIATION
NORTH POCONO C.A.R.E.

v. . EHB Docket No. 92-409-E
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES and -
NORTH POCONO SCHOOL DISTRICT . Issued: April 23, 1993
OPINION AND ORDER

SUR APPELLANT’S MOTION TO
AMEND APPELLANT’S PRE-HEARING MEMORANDUM

By: Richard S. Ehmann, Member
Synopsis

A motion to amend an appellant’s Pre-Hearing Memorandum to add new
factual witnesses and new expert testimony by its previously identified expert
is denied where cause for granting the motion is not shown. A party with the
burden of proof may not rely on a witness’ listing as a potential rebuttal
witness in an opponent’s Pre-Hearing Memorandum to excuse failure to list this
witness as one to be called in its case-in-chief.. Where information
supporting and modifying permittee’s application'for permit was filed with DER
by the applicant prior to the permit’s issuance in July of 1992, but the third
party appellant’s expert failed to review same until a time close to the April
1993 date of the merits hearing, cause to modify the summary of expert
testimony in appellant’s Pre-Hearing Memorandum to reflect the expert’s
modified’opinion and thus to allow introduction of modified expert testimony

is not shown.
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OPINICN

The instant appeal is a joint appeal by two citizens groups called
North Pocono Taxpayer’s Association and North Pocono C.A.R.E. (collectively
"TA/CARE") They are challenging the Department of Environmental Resources’
("DER") issuance of a Water Obstruction and Encroachment Permit on July 22,
1992 to the North Pocono School District ("School") 1in connection with
construction of a new elementary school in Moscow Borough, Lackawanna County.

This appeal was filed on August 21, 1992. On August. 28, 1992 this
Board issued Pre—Hearihg Order No. 1, which provided the parties until
November 11, 1992 to complete discovery and directed that by that date,
TA/CARE would file a Pre-Hearing Memorandum. This Pre-Hearing Memorandum was
in part to provide a summary of expert testimony, a Tist of TA/CARE’s
witnesses and a 1ist of the documents which TA/CARE would seek to introduce.
The Order also mandated that DER and School would then file Pre-Hearing
. Memoranda responding to TA/CARE’s Pre-Hearing Memorandum. Finally, it
‘warned the parties that non-compliance with it could cause the imposition of
sdnctions. By Order dated December 10, 1992, this Board granted TA/CARE’s}
Motion for an extension of time to file TA/CARE’s Pre-Hearing Memorandum and
ordered it to be filed by December 24, 1992. |

Thereafter, TA/CARE and School filed their Pre-Hearing Memoranda. .
On January 15, 1993, after a conference calil with all parties’ attorneys, the
Board iséued itS'Pre-Heéring Order'No. 2. This‘Order SChedu1edvthé merits
hearing on .this appeal for April 26 and 27 of 1993 and directed certain other

,fi]ings.by the parties in referehce to that hearing.

Ins is its routine procedure in third party appeals from permits, DER 1eft
permit defense to the permittee. It filed no Pre-Hearing Memorandum
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On April 9, 1993, the Board received TA/CARE’s Motion To Amend Its
Pre-Hearing Memorandum. According to the Motion, TA/CARE seeks Teave to ’
modify the scopé”of its expert’s testimony and to add several fact witnesses
who revfewed School’s permit application on DER’s behalf. However, TA/CARE’S
Memorandum Of Law In Support Of this Motion says TA/CARE also seeks to add
federal officials as witnesses. Thereafter, by letter dated April 15, 1993,
TA/CARE’s counsel requesfed subpoenas for two additional witnesses who do not
appear as listed witnesses in TA/CARE’s proposed Amended Pre-Hearing
Memorandum. By letter dated April 19, 1993, TA/CARE asked for an additional
subpoena for a DER employee named Eugene Counsil, who is also not listed as a
witness in TA/CARE’s Pre-Hearing Memorandum. Finally, by a letter dated April
22, 1993, TA/CARE indicated it desires that the Board issue it a subpoena for
DER employee Rick Shannon and stated that it is preparing a second Motion To
Amend its Pre-Hearing Memorandum to add him as a witness.2 On the
afternoon of April 22, 1993, TA/CARE’s second Motion To Amend was fi]ediwith'
this Board.3 The Board issued all of these subpoenas when they were
requested, but in so doing, acted. ministerially and did not rule on the merit

of TA/CARE’s Motion.%

Zp companion letter of even date "withdraws" subpoenas by TA/CARE for
Steven Mars, a federal employee, Ronald Mease, a DER emplioyee, DER’s custodian
of records and the two persons who are not DER employees but for whom
subpoenas were requested by letter of April 15, 1993.

3This opinion and accompanying order only address TA/CARE’s initial
Motion, not its second Motion which is pending and will be ruled on before the
taking of evidence on April 26, 1993.

4 number of TA/CARE’s filings with this Board mistakenly refer to TA/CARE
as intervenors. TA/CARE are not intervenors here but appellants.
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School has filed a timely response to TA/CARE’s Motion opposing same.
School points out TA/CARE’s Motion was filed a mere seventeen days before the
merits hearing. It asserts that TA/CARE seeks to modify the scope of its
expert’s testimony to cover further relevant materials which its expert has
only recently become aware of, but that these materials were part of School’s
application for permit and predate the filing of the instant appeal. School
“then argues the lateness of the change is prejudicial to it and that TA/CARE
has "failed to set forth any facts which would justify the amendment".

In a conference telephone call with all parties’ counsel on April 21,
1993, we heard further argument on this Motion and learned that DER would file
no response to it but joined in School’s response.

In Midway Sewerage Authority v. DER, 1991 EHB 1445, James E. Wood

v. DER, et al., EHB Docket No. 90-280-E (Opinion issued March 4, 1993), as

well as elsewhere, we have discussed eleventh hour amendments of a party’s
Pre—Héafing Memorandum. In Midway Sewage, we affirmed the sitting Board
,Membér;s'dénial of a last minutejattémpt to add a new expert witness. In
uggg; dﬁe of the issues was failure to specify the appellant’s legal
contentions. Both cases stand for portions of the proposition that trial by
.ambush’is not td occur before this Board. Through our rules and decisions we
have tried to create the situation where the parties disclose their respective
factual and Tegal positions through Notices Of Appeal, discovery proceedings
and the Ff]ihg of Pre-Hearing Memoranda. We do thfs to facilitate the
exchaﬁge'of infdrmation by the parties. We also take pains to point out in
Pre-Hearing Order No. 1, that a party’s non-compliance therewith as to its
Pre-Hearing Memorandum’s content may result in the imposition of saﬁctions

pursuant to 25 Pa. Code §21.124. This procedure allows each side the
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opportunity to examine the strengths and weaknesses of its position and the
strength and weaknesses of its opponent’s position. Not on}y does’ such ap
opportunity allow a party to realistically assess its chances of prevailing on
the merﬁtspof each issue, but it also allows parties to elect to‘abandon.
issues, reevaluate settlement options or to prepare rebuttal to an opponentfs
contentions. In short, to further overuse the level playing field analogy, we
try to create a level sprface on which hearings can be held with the most
relevant evidence being presented on the outstanding issues in the

most concise fashion.

When a party wait; until seventeen days before a hearing to try to
modify the subject matter on which it will offer expert testimony and tries to
add fact witnesses, that party effectively attempts to ti]t this level surféce
so that it inclines in its favor and against its opponents.

Such eleventh hour actions by apparty may occasionally be necessary
or appropriate. New, previously unavai]éb]e data may come into existence |
which changes the complexion of an appe]iﬁnt's position. See Spang and |

Company v. Department of Environmental Resources, 140 Pa. Cmwlth. 306, 592

A.2d 815 (1991). Another circumstance which is not unheard of is the
occasional situation when a party needs_to substitute experts because of the
incapacity of its initially selected expert witness. Of course, these are
merely two possible reasons to seek amendment out of many. However, cause to
allow such amendments must be shown by the movant or we run the risk that
eleventh hour amendment will become the exception which swallows the general

concept that the Pre-Hearing Memorandum, as iniffa]]y filed by a party, may be
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relied upon by this Board and the other parties as setting forth the skeleton
which the fi]fng party will flesh out and clothe at the merits hearing through
the identified evidence.

As to the additional fact witnesses, TA/CARE offered two
exp]anations.5 In the conference call, counsel for TA/CARE said failure to
inctude DER’s employees as witnesses was an oversight. Subsequently, in that
same discussion, he indicated that in School’s responding Pre-Hearing
Memorandum it 1isted undisclosed DER personnel, so it was unnecessary for his
client to Tist these people and withdrew his suggestion of oversight. A
failure to Tist witnesses due to oversight is not cause to allow amendment
this close to the trial date, even if it might be explained and excused if it
occurred and was corrected sufficiently early in the pre-hearing path of an
appeal to allow a]i other parties to adjust thereto. The same is true as tol
- TA/CARE’s -alternative theory. Under 25 Pa. Code §21.101(c)(3), TA/CARE has
the burden of proof in this appeal. 1In this circumstance neither School nor
DER need call any witnesses on any subject if TA/CARE offers no evidence

.thereoh. Accordingly, it is TA/CARE which must 1ist its witnesses, as School
-.and -DER are-only responding appellees. Moreover, it is TA/CARE, which had to
‘file its Pre-Hearing Memorandum first and thus could not rely on what . School
or DER might file in response, who must initially list all witnesses it will
call in support of its grounds for appeal.

As to expert’s opinion, TA/CARE admits ‘it conducted no discovery in

this appeal, although after the discovery period closed, it says it asked

SEven though TA/CARE’s arguments are addressed only to calling DER’s
employees as witnesses, our conclusions in regard to these arguments apply to
the other persons not listed in its initial Pre- Hear1ng Memorandum which 1t
has also sought to subpoena.
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School for production of documents which School refused. It says that after
its expert réviewed-some DER documents and rendered his initial opinion aﬁd it
filed its Pre-Hearing Memorandum, it discovered he had only seen a portion of
School’s application for permit and had not seen the materials amending or
modifying the initial app]icat%on. TA/CARE says it only recently obtained
this amending or modifying material and this caused the expert to modify his
expert opinion in the fashion which TA/CARE now sets forth within the
proposed Amended Pre-Hearing Memorandum. There is no allegation of fraud or
misconduct by School or DER, nor any assertion that either of them hid these
modifying and amending materials from TA/CARE. In the conference ca]],.

- counsel for TA/CARE admitted on TA/CARE’s behalf that all of these materials
submitted by School to DER predated DER’s decision to issue School this

| permit and TA/CARE’s appeal. TA/CARE’s Motion also fails to satisfactorily
explain why, if this appeal was cdmmenced in Aggust of 1992, this omission was
not discovered with attempts to correct it;through this type of motion long
before April 9, 1993. In this scenario, wé~are forced to conclude that the
burden of TA/CARE’s initial fai1ufe to gather all of the documents filed by
School for its expert to review until just before the merits hearing must fall
on TA/CARE, rather than School or DER, and that cause to ignore this failure
is not found in a TA/CARE Motion filed this close to the date of the merits
hearing.

Accordingly, we enter the following order.
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ORDER
AND NOW, this 23rd day of April, 1993, it is ordered that TA/CARE’s

initial Motion To Amend Appe]]aﬁi’s Pre-Hearing Memorandum is denied.

ENVIRONMENTAL HEARING BOARD

RICHARD S. NN
Administrative Law Judge

Member

DATED: April 23, 1993

cc: Bureau of Litigation
Library: Brenda Houck
For the Commonwealth, DER:
Daniel D. Dutcher, Esq.
Margaret 0. Murphy, Esq.
Northeast Region
For Appellant:
John E. Childe, Jr., Esq.
Hummelstown, PA
For Permittee:
Walter T. Grabowski, Esq.
- Wilkes-Barre, PA

med
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD ‘
‘2nd FLOOR — MARKET STREET STATE OFFICE BULDING
-400 MARKET STREET, PO. BOX 8457
HARRISBURG., PA 171058457 : M. DIANE SMITH
717-787-3483 SECRETARY TO THE BOARD
TELECOPIER 717-783-4738

CAROL RANNELS :

V. EHB Docket No. 90-110-W

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

se oo oo

Issued: April 29, 1993

OPINION AND ORDER
SUR MOTION TO DISMISS

Maxine Woelfling, Chairman

Synopsis

Where the Department of Environmental Resources (Department) réscinds
a compliance order which is the action forming the basis of an appeal to the
Board, the appeal will be dismissed as moot, since the Board can no longer
grant any effective relief.

OPINION

This matter was initiated by the March 12, 1990, filing df a notice
of appeal by Carol Rannels, owner and operator of Crysta] Springs Water
Company, seeking review of the Department's February 27, 1990, issuance of a
compliance order under the Pennsylvania Safe Drinking Water Act, the Act of
May 1, 1984, P.L. 206, as amended, 35 P.S. §721.1 et seq. (Safe Drinking Water
Act). The order directed Ms. Rannels to collect one microbiological sample
from each of her three wells on a weekly basis, as mandated by 25 Pa. Code
§109.303(a)(4). Ms. Rannels challenged the applicability of the monitoring

requirements to Crystal Springs Water Company.
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The Department filed a motion for summary judgment which the Board
denied at 1990'EHB 1617, rejecting the Department’s argument that Crystal
Springs was a "bottled water system,” and, therefore, subject to the
monitoring requirements of the regulations adopted pursuant to the Safe
Drinking Water Act. The Board, en banc, affirmed its decision at 1991 EHB
1523 and certified the matter for intef]ocutory appeal pursuant to Pa. R.A.P.
1311. The Commonwealth Court granted the Department permission to file an

interlocutory appeal and affirmed the Board’'s decision in Department of

Environmental Resources v. Carol Rannels, Pa. Cmwlth. , 610 A.2d

513 (1992).

Subsequently, on December 4, 1992, the Department rescinded its
February 27, 1990, compliance order and filed a motion to dismiss the appeal
on the basis that it is now moot.

On_Decembér 18, 1992, Ms. Rannels filed her response in the form of a
motion to poStpone EHB's decision on the Department’s motion, contending that
it is inappropriate for the Board to dismiss the appeal without requiring the
Department to state ifs reason for withdrawal of the order. On December 27,
1992, the Board denied Ms. Rannels’ motion to postpone.

The term "moot” indicateé that a case or controversy no longer

exists, for whatever reason. Centre Lime and Stone Co., Inc. v. Comm., DER,

No. 1825 C.D. 1992 (Opinion issued April 2, 1993). An appeal becomes moot
when an event occurs which deprives the Board of the ability to provide
effective relief, such as the Department’s rescission of the action forming

the basis of the appeal. Roy Magarigal, Jr. v. DER, EHB Docket 91-329-MR

(Opinion issued April 16, 1992). When such an event occurs, the Board no
longer has jurisdiction, as there is no relief that the Board can give the

appellant.
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Here the Department’s December 4, 1992, letter rescinded the
Department’s coﬁp]iahce order which was the basis of Ms. Rannels’ appeal.
Consequently, there is no longer any relief the Board can grant Ms. Rannels,

and her éppea] must be dismissed as moot.

ORDER

AND NOW, this 29fh day of April, 1993, it is ordered-that the

Departmeht of Environmental Resources’ Motion to Dismiss is granted.

ENVIRONMENTAL HEARING BOARD

MAXINE WOELFLING

Administrative Law Judge
Chairman

Ctostd Jugpe

ROBERT D. MYERS ”
Administrative Law Judge
Member

-

RICHARD S. EHMANN
Administrative Law Judge
Member
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
2nd FLOOR — MARKET STREET STATE OFFICE BULDING
400 MARKET STREET, RO. BOX 8457
HARRISBURG, PA 171058457 M. DIANE SMITH
717-787-3483 SECRETARY TO THE BQ/
TELECOPIER 717-783-4738

ELEPHANT SEPTIC TANK SERVICE and :
LOUIS J. CONSTANZA :

v. - EHB Docket No. 92-560-E

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Issued: April 30, 1993

OPINION AND ORDER SUR
MOTION TO DISMISS

By: Richard S. Ehmann, Member
. Synopsis

An appeal from a letter of the Department of Environmental Resources
(DER) is dismissed where the 1etter is not an appealable action of DER.

OPINION

This appeal was commenced on December 23, 1992 by Louis J. Costanza,
individually, and Elephant Septic Tank Service (collectively Elephant),
seeking our review of a DER letter dated November 25, 1992 to Eugene E. Dice,
the'attorney represent ing E1eph#nt. DER’s letter was a response to a letter
dated October 16, 1992 from Attorney Dice to DER (Exhibit A to DER’s Motion To
Dismiss). DER’s letter concerned the posting of bonds for sites covered by
Elephant’s permits for the application of sewage sludge for agricultural
utilization pufposes (agricultural utilization permits), which permits are
issued by DER pursuant to the Solid Waste Management Act (SWMA), Act of July
7, 1980, P.L. 380, as amended, 35 P.S. §6018.101 et seq. |
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Presently before us is DER’s Motion to Dismiss Elephant’s appeal
based on the argument that DER’s November 25, 1992 letter is not an appealable
action. In reviewing DER’s motion and Elephant’s response thereto, we must
view the motion in the Tight most favorable to Elephant, as it is the

non-moving party. John and Sharon Klay, d/b/a Fayette Springs Farms v. DER,

EHB Docket No. 92-280-E (Opinion issued February 4, 1993).

There is no dispute that Louis J. Costanza operates a septic hauling
business known as Elephant Septic Tank Service and holds fourteen agricultural
utilization permits from DER authorfzing the application of sewage sludge on a
total area of approximately 600 acres known as agricultural utilization sites.
It is further undisputed that Mr. Costanza and Attorney Dice met with
representatives of DER on October 9, 1992, at Attorney Dice’s request, to
discuss Elephant’s permitted agricultural utilization sites. Elephant had not
yet paid its annual report fee of $200 per site.} At this meeting, the
matter of how Elephant could avoid paying annual report fees for the fourteen
permitted sites was discussed. DER suggested that Elephant consolidate all of
its sites under one permit, which would require Elephant to submit only one
annual report but would entail Elephant’s submission of a bond for the sites.
The total bond amount was calculated at the meeting to be approximately
$120,000 using DER’s bond policy.

‘Attorney Dice’s letter to DER states that Elephant and DER have been
attempting to resolve outstanding issues that have been points of contention

between them and that one of these outstanding issues is the level of bonding

1 Section 275.222(a) of DER’s regulations at 25 Pa. Code requires a person
who applies sewage sludge to land under Chapter 275 of DER’s regulations to
submit to DER an annual operation report for each permitted facility. Section
275.222(d)(1) of 25 Pa. Code further requires, for the agricultural
utilization of sewage sludge, that the annual report be accompanied by a
nonrefundable annual permit administration fee of $200.
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to be required of Elephant as part of the permit consolidation process.
Attorney Dice’s letter also indicates Elephant’s willingness to post the
required bbnd for the area where septage from septic tanks or storage tanks is
deposited, but in it, Dice contends that DER is not justified in requiring
bonds to be posted for areas where Elephant deposits processed sludge from
municipal sewage treatment plants, pointing out that under SWMA,
municipalities are not required to post such bonds. This Tetter also points
out that only a portion of each site is used annually. Attorney Dice’s letter
states, "[w]e believe that the interests of fairness, as well as the interest
of the environment would be better served by eliminating, or substantially
reducing, the per aéreage bond amount applicable to disposal of sludge from
municipal sewage treatment plants." Attorney Dice’s letter further indicates
Elephant’s willingness to pay a substantial part of the annual fees requested
by DER "if the relief requested on the bonding can be granted by [DER],
allowing [Mr. Costanza] to go forward with his permit applications." The
Tetter concludes by saying, "[w]e would appreciate your prompt response to
this request." | | | |

DER’s November 25, 1992 letter advises that DER has reviewed the
submitted information concerning the bonding for Elephant’s fourteen sites.
DER’s letter states that "currently no options are available for a sliding
scale or adjustable bond based on the actual acreage used for Tand application
of septage." DER’s letter further state§: |

In general, we concur with the Southwest Regional
Office’s decision that without reducing the acreage, the
bond will be approximately $120,000.

If you have any questions concerning this subject,
please contact Stephen Socash or Thomas Woy of my staff.
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As DER points out in its brief, DER’s actioné are appealable only if
they are "adjudicatibns" within the meaning of the Administrative Agency Léw,
2 Pa.C.S. §101, or "actions" as defined at 25 Pa. Code §21.2(a)(1). The
definition of action is found at 25 Pa. Code §21.2(a). It is: |

An order, decree, decision, determination or ruling by the
Department affecting personal or property rights,
privileges, immunities, duties, 1iabilities of obligations
of a person, including, but not 1limited to, denials,
modifications, suspensions and revocations of permits,
licenses, and registrations; orders to cease the operation
of an establishment or facility; orders to correct
conditions endangering waters of the Commonwealth; orders
to construct sewers or treatment facilities; orders to
abate air pollution; and appeals from and complaints for
the assessment of civil penalties.

See Klay, supra; County of Clarion v. DER, et al. EHB Docket No. 92-274-W

(Opinion issued April 23, 1993), and cases cited therein. "Adjudications" are
defined as those actions which affect the personal or property rights,
privileges, immunities, duties, 1iabilities or obligations of the party.

Chester County Solid Waste Authority v. DER, 1987 EHB 523.

To fall within either of these categories, DER’s November 25, 1992 letter must

have some impact on Elephant’s rights and duties. James Buffy and Harry K.

Landis, Jr., v. DER, 1990 EHB 1665, at 1692.

After reviewing both Attorney Dice’s letter and DER’E letter, we
conclude DER’s letter is not an appealable action.

Elephant contends that it requested DER to determine the appropriate
permit renewal and continuation fees, and-that it is "in the process of
applying for renewed or continued permits." From this contention, Elephant
argues DER’s letter is effectively a permit renewal decision which requires

Elephant to submit a $120,000 bond in order to renew or continue its permits.
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Contrary to Elephant’s assertion, DER has not made a permit renewal

~ decision here. According to DER’s verified motion, Elephant currently has no
permit applications, including any applications to consolidate any existingv
permits, pending before DER. Thus, the issue of how DER will act if and when
Elephant submits an application for permit renewal or consolidation is not
ripe. See Giorgio Foods, Inc. v. DER, 1989 EHB 331. To the extent that
Elephant is arguing that DER has made a decision, in response to Attorney
Dice’s letter, on how DER will act when Elephant seeks permit renewal and is
requesting our review thereof, Elephant is requesting declaratory relief from
this Board. We are not empowered to render a declaratory judgment. Costanza

v. DER, 146 Pa. Cmwlth. 588, 606 A.2d 645>(1992); Giorgio Foods, supra.

We further reject Ele