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In this volume are contained all of the final adjudications of the 

Environmental Hearing Board issued during the calendar year 1981. 

This Environmental Hearing Board was created by the Act of December 

3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of 

April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970, 

canm:mly known as "Act 275", was the Act that created the Depart::rrent of 

Environmental Resources. Section 21 of that Act, §1920-A of the Admini-

strative Code, provides as follows: 

"§1921-A Environmental Hearing Board 

(a) The Environmental Hearing Board shall have 
the power and its duties shall be to hold hearings and 
issue adjudications under the provisions of the act of 
June 4, 1945 (P.L. 1388), known as the "Administrative 
Agency LaW, II Or any Order f penni t, liCenSe Or deCiSiOn 
of the Department of Environmental Resources. 

(b) The Environmental Hearing Board shall continue 
tc;> exercise any power to hold hearings and issue adju­
dications- heretofore vested in the several persons, 
departments, boards: and carrmissions set forth in section 
1901-A of this- act. 

(cl Anything in any law- to the contrary notwith­
standing, any action of; the Department of Environmental 
Resources may be taken initially without regard to the 
Administrative Agency Law·, but no such action of the 
department adversely- affecting any- person shall be final 
as- to such person unUl sucn person has had the oppor­
tun;i::ty to appeal such action to the Environmental Hearing 
];bard; provided, however, that any such action shall be 
final as to any- person who has not perfected his appeal 
in the -manner hereinafter specified. 

(dl An appeal taken to the Environmental Hearing 
Board fran a deci.sion of the Department of Environmental 
Resources: shall not act as· a supersedeas, but, upon 
cause shpwn and where the circumstances require it, the 
department and/or the board shall have the IXJWer to 
grant a supersedeas-. 
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(e) Hearings of the Environmental Hearing Board 
shall be conducted in accordance with rules and regula­
tions adopted by the Environmental Quality Board and 
such rules and regulations shall include time lirni ts 
for taking of appeals, procedures. for the taking of 
appeals, location at which hearings shall be held and 
such other rules and regulations as may be detennined 
advisable by the Environmental Quality Board. 

(f) The board may employ, with the concurrence 
of the Secretary of Environmental Resources, he~ing 
examiners and such other personnel as are necessary 
in the exercise of its functions. 

(g) The Board shall have the power to subpoena 
wi.tnesses, records and papers and upon certification 
to it of failure to obey· any such SUbpoena, the 
Camonwealth. Court is empowered after hearing to enter, 
when proper, an adjudication of contempt and such 
order as the circum .... c::+..ances require. " 

In addition, the· Board hears civil penalties cases pursuant to The 

Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. 

§691.1, et seq. and the Air Pollution Control Act, Act of January 8, 

1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. and reviews the 

Depart:ment' s assessments of civil penalties under Section 605 of the 

Solid waste Managerrent Act, Act of July 7, 1980, P.L. 380, 35 P.S. 

6018. 605 and under Section 13 of the Surface ~-tining Conservation and 

Reclamation Act, Act of May 31;. 1945, as amended, November 30, 1971, 

52 ~.s. 1396.22. 

Although the Board is made, by §62 of the Administrative Code, 71 

P .s. 62 an adrn:tnistrative board within the Department of Environmental 

Resource~:;:, i_t .ts· functionally and legally separate and independent. Its 

ChaJ:;rman and two members are appointed directly by the Governor, with 

the consent of the Senate1 and their salaries are set by statute. 2 Its 

1. Administrative Code, §472. 71 P.S. §180-2. 

2. Act of September 2, 1961 (P.L·. 1177, No. 525) as amended November 
. 8 ~ 1971 CP .L. 535 I No. 138) . 
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secretary3 is app:>inted by the Board with the approval of the Governor. 
. 4 

The department is a party before the Board in m::>st cases. Other 

parties include recipients of DER orders, penalties assessments, pennit 

denials and m::xlifications and other DER actions. Third party . appeais 

frC:m penni t issuances are also ccnm:m in which cases the pennittees are 

also parties. 

3. The current Secretary of the Board isM. Diane Smith, who was 
appointed on April 1, 1976. 

4. The one exception has been appeals from decisions of municipalities 
and county· health departments under the Pennsylvania Sewage Facilities 
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et 
seq. That exception was eliminated for the future by amendments to the 
Permsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208). 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
rust Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17)0) 
(717) 787-3483 

AMERICAN CASUAL'I!Y <X>MPANY OF 
READING, PENNSYLVANIA 

Docket No. 78-157-S 

~g-- . 
Mine Drainage Penni t · 
Bond Forfeiture v. 

COMMONWEALTH .OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By:. Dennis J. Harnish, Member, January 16,: 1981 

This matter c::x:~IeS before the board as an appeal fran DER' s forfei ttn;'e _ 

of five bonds issued by the appellant as a surety to the catm::>nwealth of Pennsyl-

vania to guarantee the carq;:>liance of the appellant's principal, a mine operator, 

with the requirements of the Anthracite Strip Mining and Conservation Act during 

the principal's strip mining operations. A hearing was held on February 21 and 

22, 1980 before Hearing Examiner louis R. Salanon, Esquire, at which time testi-

nony was transcribed and a large number of exhibits were admitted as evidence. 
. ' 

Based up:m the aforesaid notes of testirrony and exhibits, as well as the briefs 

of the parties which were sul::mi tted throughout the sumner of 19~0, the arove 

ooard rrember has prepared the instant adjudication. 
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FINDrnGS OF FAcr 

1. Appellant is the Arrerii:::an Casualty Corcpany of Reading, PA {American), 

a Pennsylvania corporation with principal offices located in Reading, PA • ..._ 

2. Appellee is the Cc:mronweal th of Pennsylvania, De;part:m:mt of Environ­

mental Resources (DER) , which has the duty and resp::msibility of admi..nistering the . 
Surface Mining Conservation and Reclamation Act. 52 P.S. §1396.1 et seq. {SMCRA) 

and the regulations duly promulgated therennder by the Environm::m.tal Quality Board. 

3. The DER is also the successor agency for the. Dep:rrt:ment of Mines 

and Mineral Industries {IM&MI) • 

4. The Department of Mines and Mineral Industries had the duty and re-

sponsibility of administering the Anthracite Strip Mining and Conservation Act, 

52 P.S. §681.1 et seq. {now repealed in so far as inconsistent with SM:RA) {Anthra­

cite Act) and regulat;ions duly promulgated therennder. 

5. On or alx:lut December 2, 1963, the Glen Alden Corporation {Glen 

Alden) applied to IM&MI for a surface mining penni t for an operation in Newport 

Township, Luzerne Connty approximately 0.5 miles. NE of Glen Lyon, PA, also referred. 

to as Retreat funntain we5t {30-..6) !. 

6. This.pennit was originally issued by DM&MI for eight (8) acres. 

7. A surety bond was posted for this permit. The number of said bond 

was #471660 in the gross amonnt of $10,000, $5,000 of which applied to #30-6. 

Arrerican was the surety of Glen Alden 1 s obligation on said bond. 

8. The pennit #30-6 changed hands in 1966 from Glen Alden to the Blue 

Coal Corporation, which acquired Glen Alden 1 s assets. 

9. A supplemental bond agreement was executed by the parties to Bond 

#471660, amending said bond by adding Blue Coal as a principal to said bond. 

-2-



10. Surface mining at #30-6 was always oonducted by Blue Coal through 

the use of "oontr~ct o:perators"; first, Kingston Excavating Company (Kingston) 

and later Lucky Strike Coal Ccxtp3ny (Lucky Strike) • 

11. The DER applies the phrase "contract operator" to,'the situation 

where one party, the principal, has the mining license, site pennit, mine dra.iilage 

:penni.t and legal resr:onsibility for the mining and another party is doing the 

actual mining subject to the principal's supervision and oontrol. 

12. Pennit area 30-6 was completely rough graded by Kingston on or 

about December 31, 1974. 

13. Lucky Strike redisturbed the westerly r:ortion of #30-6 beginning 

in February or March, 1975. 

14. The };X)rtion of #30-6 redisturbed by Lucky Strike after Februa.I:y or 

March 1975 was not within the original eight (8) acres pennitted for mining to 

Glen Alden by DM&MI in 1963. 

15. All activities by Lucky Strike on #30-6 ceased on or about November, 

1976. 

16. No ooal extraction took place on the original eight (8) acre section 

of #30-6, identified onDER Exhibit 1 by outlining in red, after 1971. 

17. The area on Pe:rmit' #30-6 within the red outlines on DER Exh:i.bit 1 

have been satisfactorily graded and only requires p].anting to satisfy the Depart­

ment's requirements. 

18. Blue COal affected all r:ortions of #30-6 by its mining activities 

at said site. 

19. Blue Coal failed to reclaim_ ~enni t #30-6 in the manner Sf:eCified 

by its various penni ts, and the Anthracite Act. 

20. The reclamation required at #30-6 includes backfilling a long pit 

visible on the southern l::x:n.1~:1daJ:y of the penni t and final grading and pianting all 

the acres within the penni t. 
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21. On or about March 26 1 1964 1 Glen Alden applied to IM&MI for a 

surface rn.:i.Iring pemri_ t for an operation in Newport Township, Luzerne County approxi­

mately 0.5 miles NE of Glen Lyon, PA, also referred to as Retreat M:>untain-35 Slope 
,· 

(#30-21). 

22. This penni.t was originally issued by IM~ for four (4) acres. 

23. A surety bond was posted for this penni.t. The number of said tx:md 

was #484858 in the arrount of $5 1 000 1 the sta.tuto:ry minimum. American was the 

surety for Glen Alden on said bond. 

24. The permit #30-21 changed hands in 1966 from Glen Alden to Blue 

coal for reasons heretofore rrentioned. 
.. 

25. A supplemented bond agreerrent was executed by the parties to Bond 

#484858 on or about May 4 1 1966, am:md:ing said bond by adding Blue Coal as a 

principal to said bond. 

26. Infonnation supplied by t;he annual penni t applications 1 annual 

reports and a ccmpletion report for four (4) acres filed in 1965 indicates that 

from 1964 to. approximately. October 4, 1972, #30-21 was amended and renewed numerous 

times. 

27. The total acreage of #30-21 at the time when SMCRA took effect was 

approximately 37 acres 1 rrost of which had been disturbed by Glen Alden's or Blue 

Coal's operations. 

28. In order to properly l:::ond the operation as the acreage increased 

over the c:>riginal 1964 acreage, various additional surety b:mds were filed by 

Blue Coal with the DER,including Surety Bond #336-1929 in the arrount of $9,500 

filed in 1967. 

29. Atrerican was the surety to Blue Coal on said l:x:md. 

30. Except for a brief period in 1974, surface mining at #30-21 was 

always conducted by Biue Coal through the use of contract operators: first, 

Kingston and later, Lucky Strike. 
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31. DER inspection reports during the period from 1972 to 1974 indi­

cate that operations at #30-21 were being conducted for Blue Coal by Kingston as 

a cx:mtract operator under Blue Coal's pennit. 

32. No extraction of coal by Kingston took place' on those sections of 

30-21 identified on DER Exhibit 2 by outlining in orange and red, being approxi-

mately 29 acres, after Januacy 1971. 

33. Kingston completed the rough grading on Pennit #30-21 of all areas 

disturbed on the penn:it. 

34. Blue Coal itself conducted a stripping operation on Pennit #30-21 

at its easterly edge from approximately February to April 1974. 

35. The area affected by Blue Coal in 1974 was wholly outside the approxi­

mately 29 acres indicated onDER Exhibit 2 by orange and red outlining. 

36. Lucky Strike redisturbed approximately 10 acres of #30-21 within 

the area on DER Exhibit 2 outlined in red between August 197 4 and December 1975. 

37. Lucky Strike was operating on Pennit #30-21 as a contractor tmder 

Blue Coal·~ pennits and license and s'libject to Blue Coal's supervision and control. 
·I!'·.'', 

38. Grading on all areas of #30-21 has been perfo:nned to the DER'Si. sat­

isfaction. The last activity on Pennit #30-21 took place in December 1976. 

39. Although #30-21 has been completely graded by Blue Coal; the company 

failed to plant the entire area of the permit with appropriate grasses and trees. 

40. Blue Coal has failed to reclaim Pennit #30-21 in the manner speci-

fied by its penni t and the Anthracite Act. 

41. On or about June 26, 1967, Blue Coal appJ..ied to DM&MI for a surface 

mining pennit for an operation in the "reservoir" area of Sugar Notch Borough, 

Luzei!le County, also referred to as Sugar Notch - Ross ( #30-48) . 

42. This penni t was originally issued by I:M&MI for 4. 25 acres. 
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43. A surety bond was posted for this penni t. The number of said bond 

was #5447769 in the anount of $5,000, the statuto:r:y :rni.nimum. American was the 

surety for Blue Coal on said bond. 

44. No coal extraction has taken place on #30-48 after Janua:r:y 1970. 

45. On or al::x::mt Novanber 25, 1970, IM&MI sent Blue Coal a notification 

of intent to forfeit all surety bonds posted for #30-48 in Janua:r:y 1971 for Blue 

Coal 1 s failure to properly and tilnely restore the affected acreage. 

46. A letter from Blue Coal to the IM&MI dated Decerriber 4, 1970, in-

dicates that Blue Coal had recamnenced restoration activities. 

47. By letter dated October 13, 1971, Blue Coal requested it be allowed 

to camplete its reclamation and restoration obligations at #30-48 by filling the 

stripping areas with breaker refuse from the Huber Breaker. 

48. DER inspector, William Sanders, and Acting ari.ef of the Anthracite 

Mine Safety Section, George Sterling, concurred with Blue O:?al 1 s request for 

an extension of tiire. 

49. The estimated time for canpletion .of the backfilling using the 

breaker refuse was two or three years. 

50. The DER granted Blue Coal' s request for an extended backfilling 

schedule for #30-48. 

51. Inspection reports fran 1972 to Februa:r:y 1974 indicate that recla-

ma.tion activities at #30-48 were taking place in a satisfacto:r:y manner using the 
-- ~ . - _..,__. . - - - -.. - --

refuse from Huber Breaker. 

52. Backfilling was 'accamplished at #30-48 periodically from the date of 

approval through approximately June of 1976 utilizing refuse from Huber Breaker. ---. ~-·'- .• . ··-~·· -- - -~ ' .......... ~-·-..a- ~ 

53. Blue Coal has failed to reclaim Pennit #30-48 in the manner required 

by its pennit and the Anthracite Act. 
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54. The entire area of #3Q-48 was affected by Blue Coal's operations 

there. 

55. Seventy-five (75) percent of Pennit #30-48 is covered with breaker 

refuse and must be covered with dirt and graded. 

56. The entire area of Permit #30-48 must be appropriately planted. 

57. On or about June 7, 1967, Blue Coal applied to IM&MI for a surface 

mining pe.Ili!it for an operation in Newport Township, Luzerne County, located approxi-

ma.tely 0.25 miles southeast of Wanamie and one (1) mile south of Glen Lyon also 

referred to as Wanamie #19--South Crop (#3Q-47). 

58. This permit was originally issued by I:M&MI for twelve (12) acres. 

59. A surety bond was posted for this permit. The number of said bond 

was #5447765 in the anount of $6,000. American was the surety for Blue Coal on 

this bond. 

60. By such application, Blue Coal requested that the DER combine 

#30-47 with two adjacent, pre-existing pe.Ili!its, #3Q-80 and #30-84, as well as 
. . 

arrending the combined acreage of those three to add 19. 5 acres. 

61. The basis for said request was that #30-47, #30-80 and #30-84 were 

physically "interconnected" and thus required an integrated restoration plan.· 

62. Blue Coal submitted American bond #5447765 to the DER in order to 

properly bond the new permit. 

63. The DER issued a ccxnbined. p,enni t on May 24, 19 72 covering these 

three operations (#30-88). 

64. Coal extraction took place along the mrtherly l:oundaJ:y of fonne.r 

pennit area #30-47 up until 1975. 

65. No coal was extracted fran the large pit designated' on ex 9 as "A" 

after 1971. 
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66. Lucky Strike operated on Pennit #30-8.8 (including fonner #30-47) 

as a contract operator following August 1974 under Blue Coal's pennit, license 

and s~sion. 

67. Blue Coal itself operated the site prior to'August 1974. 

68. Blue Coal failed to reclaim.Pennit #30-88 in the rranner provided 

by its pennit, or the Anthracite Act. 

69. The reclamation work required at Penni t #30-88 includes numerous 

large excavations, which are alphabetically indicated on ex 54 and 10. 

70. In addition to the large excavations indicated on ex 54 and 10, 

there are additional small pits and disturbances and the entire area of #30-87 

needs to be graded and planted. 

71. All the acreage of the four penni ts at issue herein was already 

substantially disturbed by Blue Coal's mining activities by 1973. 

72. Beginning in late 1973, DER inSpectors noticed that backfilling ~t 

several of the penni t areas at. issue herein was falling behind schedule and that 

necessacy backfilling ~pnent was .. being m:.wed off-site. 

73. From 1973 to the date of l::ond forfeiture, the DER made numerous 

att.errpts to keep Blue Coal in ccnpliance with its legal backfilling obligations. 

74. Verbal orders concerning backfilling followed by written oonfinna­

tion orders, were issued to Blue Coal by District Inspector Sanders on October 29, 

1973 and December 7, 1973. 

75. Said orders indicated that #30-6, #30-21, #30-83 and #30-88 were 

still active but backfilling was falling behind and that #30-48 was still inactive 

and restoration should continue at the then-present rate. 

76. Said orders further required that no backfilling equip:nent was to 

be rroved from any of Blue Coal's pennits prior to completion of the reclarration 

work. 
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77. As a result of Inspector Sander's orders, backfilling rates were 

increased, particularly at #30-6 and #30-21 by Kingston. 

78. This backfilling activity by Kingston ceased around March of 1974 

about which time persons in the DER also started to hear retOrts ,i:hat Blue Coal's 

mining equi];Xl'ent was for sale and that the company was being liquidated. 

79. A meeting was held May 6, 1974 with Blue eoal officials in an 

atterrpt to amicably settle the controversy. 

80. On May 13 I 1974 I a letter was sent frati K. w. James Rochow, .ASsistant 

Attorney Gffieral assigned to DER to Franklin Gelder, Esquire, ootmsel for Blue 

Coal. 
"' 

81. By such letter, Blue Coal was advised that legal action TM:>uld be 

taken unless Blue Coal resumed· backfilling imrediately. 

82. Because of oontinued failures by Blue Coal, a Complaint in Equity, 

Application for Special Relief, and ~tion for a Pre.liminary Injunction were filed 

in the Luzerne County Court of Ccmron Pleas, No. 51 of 1974, on May 24, 1974. 

13,;3. A temporary injunction was issued May 24, 1974, freezing the mining 

equiprent of Blue Coal. until further order of the oourt. 

84. A stipulation between DER and Blue Coal cotmsel was entered as a 

final order of the court on June 12, 1974. 

85. Said stipulation provided, inter aZia, for backfilling and recla-

mation to be perfonned by Kingston at #30-6, #30-21 and by Blue Coal at #30-83, 

#30-48 and #30-88. 

86. Said application further provided that all necessary backfilling or 

reclamation was to be brought current by December 31, 1974. 

87. Blue Coal and Lucky Strike executed an agreement in August 1974, which 

gave pennission to Lucky Strike to conduct mining activities on behalf of Blue Coal. 

Lucky Strike operated as a contract miner. 
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88. The August agreement further provided that Lucky Strike was to per­

form the reclamation obligations of Blue Coal at all sites relevant hereto. 

89. Lucky Strike did satisfy a ];X>rtion of Blue Coal 1 s reclamation ob­

ligations, but failed to bring the reclamation current by oecember 31, 1974. 

90. In response to oontinuing failures by Blue .Coal to oomply with the 

oourt order a Petition for Coni:en¥?t was filed with the Luzerne County Court on 

April 14, 1975. 

91. On or about June 27, 1975, ownership and oontrol of Blue Coal again 

changed hands .. 

92. In March and April 1976, the new owners sought and received a 

"rroratorium" on the obligations of Blue Coal to c:::oiiq?ly with the Luzerne Court 

order with respect to backfilling. 

93. The purpose of the "rroratorium" was to allow sufficient operating ;.. 

incorre to flow into the oorporation from Lucky Strike under its lease agreerrents 

with Blue Coal, so that the oorporation could beccme solvent. 

94. A completion re];X>rt, #1193, was filed for #30-21 on or about July 

28, 1975. 

95. On May 7, 1979, completion re];X>rt #1193 filed with respect to 

#30-21 was approved as to the backfilling but not approved as to the planting 

necessary on the penni t. 

96. As a result of this approval, American 1 s liability as surety on 

Bonds #484858 and #336-1929 was reduced to $1,000 and $1,900 respectively, according 

to the te:r:Ins of said bonds. 

97. One of the reasons the DER allowed Blue Coal to continue extrac­

ting coal at its many operations· in Luzerne County in spite of its failure to 

promptly reclaim each of its mining sites was the understanding that operating 

revenues were necessary to generate s]lf:fj.cj_ent inca:ne to allCM Blue Coal to oon­

tinue to perform the necessary reclamation. 

-10-



98. This DER perception influenced enforcement strategy with respect 

to· Blue Coal in that a fonnal DER detennination of violation w:Juld have ·not only 

allowed the forfeiture of all Blue Coal's -l:::x::mds, but also w::>uld have precluded 

reissuance of Blue Coal's license and revocation of its permits, ;thereby elimin­

ating any potential for the generation of operation revenues. 

99. Blue Coal, through contractors, did perfonn substantial reclamation 

as the result of DER enforcement actions. 

100. Airerican caslliu ty was the surety on many of the areas reclaimed by 

Blue Coal and its cont-actors during this enforcement period and benefitted sub­

stantially from the reduction in its outstanding maximum 1973 liability. · Arrong 

the benefits were: 

a. Permit #30~21, which was totally disturbed in 1973 but was subse­

quently restored by Kingston and Lucky Strike. American's original liability was 

reduced from $14, 500 to $2, 900. 

b. Pennit #30-23, for which American stood as surety, was oorrpletely 

recla.i.rred I?¥ Blue Coal through Lucky Strike after 1973 and American was subsequently 

released from its previous liability of $14,000. 

c. Permit #30-35, for which American stood as surety, was oorrpletely 

recla.i.rred by Blue Coal tbrc;mgh Lucky Strike after 1973 and American was subsequently 

released fran its previous liability of $5,000. 

d. Permit #30-90, for which American stood as surety, was corrpletely 

reclained after 1973 and American was subsequently released from its previous 

liability. 

101. The DER took the present action forfeiting American's bonds, in 

Novanber of 1978, after being infonned by the trustee for Blue Coal that Blue 

Coal was breaking off negotiations with Lucky Strike relative to a transfer of 

Blue Coal's pennits, thereby· indicating, conclusively, that Blue Coal was abdicating 

its resp::>nsibili ties under its permits, the Anthracite Act and the SM:RA. 
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.. . DISCUSSION 

The pertinent facts in this matter are canplex but, fortunately, not 

greatly contested. Beginning in December of 1963 the Glen Alden -Corporation 

applied to DER' s institutional predecessor, the Pennsylvania Depart:rnent of Mines 
' . 

and Mineral Industries (DM&MI). for a series of strip mining pennits under the 

Anthracite Strip Mining and Conservation Act of June 27, 1947, P.L. 1095, as 

amended, 52 P.S. §§681.1 et seq. 

Pursuant to Section 6 of that Act, 52 P.S. §681.6, Glen Alden had to file 

a perfonnance bond along with each of its applications. These oonds were on fonns 

furnished by the r:M&MI, were made payable to the Ccmronweal th and were conditioned 

on the operator's faithful perfonnance of all requirements of the Anthracite Act. 

These bonds were in an arrount of at least $500.00/acre of affected land and with a 

mini.rnum face value of $5,000.00 per bond. The appellant was the surety on each 

-of the five bonds here at issue filed by Glen Alden. 

In 1966 Blue Coal Corporation acquired Glen Alden's assets and each of 

the said oonds were amended to add Blue Coal as a principal to the bond. Blue 

Coal, infrequently using its own labor and eguiprent, but rrore often using the labor 

and eguipnent supplied by other companies, continued mining on each of the four 

separate mining sites covered by the five bonds in question until all of the orig-

inally pennitted area covered by each bond had been affected by mining. Blue 

Coal also expanded its mining activities to other areas which required the arnend­

m:mt of its penni ts and some additional bonding. 

In 1971 the Anthracite Act was replaced by the Surface Mining Conser-

vation and Reclamation Act, 52 P .'S. §1396 .1 et seq. (SM:RA) • Blue Coal applied 

for and eventually received permits under SMCRA which :permits replaced the yearly 
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renewable permits it had obtained under the Anthracite Act. At this time, the 

a£oredescribed bonds were transferred to secure perfonnance under the SMCRA 

pennits. The appellant objects to this board 1 s consideration· of anything that 

happened under SM:RA; the appellant argues that its obligation as surety arose 

under and is controlled by the Anthracite Act. 

Since there is no evidence in this record that the appellant had notice 

of or approved the shifting of its bonds to the SM:RA penni ts, its argument seems 

to have some force. M:>reover, it does not appear that this l:oard needs to consider 

SMCRA in order to fully resolve the instant appeal. Therefore, this adjudication 

is directed solely towards the Anthracite Act and the bonds presently at issue, 

all of which were issued thereunder. 

As described above, it is uncontested that all of the bonded areas have 

been totally .affected by Blue Coal 1 s mining activities. Indeed, appellant points 

out, and DER admits, that the extraction of coal fran all the :pennitted areas in 

issue had already ceased in 1971. 

A. The Five-Year Limitation in the Act and Bonds 

Appellant bases its first argument on this fact, i.e., that :rrore than 

5 years transpired between the termination of coal extraction and DER 1 s forfeiture 

of the bonds in November of 1978. Appellant 1 s legal argument grows out of language 

in Section 6 of the Anthracite Act and in the bonds themselves to the effect that 

liability under each bond shall be for the duration of strip mining (or open pit 

mining) at each operation and for a period of five years thereafter. Appellant 

argues that the definition of strip mining set forth in the Anthracite Act at 52 

P.S. §681.3 is restricted tO the rerroval of coal so that the five year period be-
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gins as soon as coal is rerroved. DER counters that strip mining rightfully includes 

reclamation and planting. 

The board agrees with DER. The definition of .. strip mining" in the 

Anthracite Act does seem to be, as DER suggests, m:rrely descriptive of the process 

of mining without specifying when the mining process starts or stops. Clearly, 

this definition is included, not to define the start or end of the mining process 

but rather to distinguish strip mining from deep mining which is controlled by 

different legislation. M:>reover, the whole thrust of the Anthracite Act would seem 

to be to put an end to the narrow definition of mining as solely the rerroval of 

coal. For example, Section 11 of· the Act requires backfilling after coal rerroval, 

52 P.S. §681.11, while Section 14, 52 P.S. §681.14, requires the planting of 

spoil banks and back fills. 

The appellant suggests that the 5-year provision was included to prod 

the Department to ensure that backfilling was completed within five years of coal 

extraction. However, on the basis of the arove cited sections of the Anthracite 

Act, and those . set forth below 1 the five-year period would seem to run at the 

earliest from the operator's filing of a completion re:I;X>rt with the Department. 

Section 15 of the Anthracite Act, 52 P.S. §681.15, requires that .. [w]ithin six (6) 

rronths after the backfilling and other acts required by this act have been com­

pleted, operator shall file with the department ... a rornpletion reJ;X>rt on a fo:r:rn 

to be prescribed ..• identifying the operation and stating the area affected by 

open pit mining and such other infonnation as ma.y be required by the secreta.J::y 

before releasing the bond of the operator. " 

Clearly, Section 15 contemplates that mining is not rornpleted with re­

gard to releasing the operators bond, at least until the completion reJ;X>rt is 
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filed by the operator •1 Only then does the period for the Department's inspector 

to approve or disapprove the completion report begin, pursuant to Section 16 of 

the Anthracite Act, and only after this approval by its inspector is the Depart­

ment authorized to release any of the bond. Viewed in this, light~ the 5 -year 

duration of bonds in Section 6 of the Act represents a balance between the rights 
' . 

of principals and their sureties to have DER review a completion report and in-

spect a site promptly after it is reclaimed and DER' s need is to see whether the 

planting on that site will cover and whether there will be any post-mining drainage. 

The five~ear period also is a legislative recognition that coal extraction may be 

proceeding over a period of years on a bonded site concurrent with reclamation of 

portions of the site. 

Under Section 1928 of the Statuto.:ry Construction Act, 1 Pa. C.S.A. §1928 

statutes are to be liberally construed so as to achieve the legislature's objective 

in promulgating the Act. CommonweaZth v. Barnes and Tucker CoaZ Corrrpany, 455 Pa. 392 

319 A.2d 871 (1974). The Anthracite Act was pranulgated to prevent the rollution 

of streams c;md rivers and to .inprove the use, enjoyrrent and tax value of the lands 

of this Cormonwealth as well as to prevent soil erosion therefrom. 52 P.S. §681.1. 

The interpretation preferred by the appellant ~uld frustrate the legislature's 

intent that bonds be used to restore unreclaimed mining areas where the pennittees 

have failed to comply with the Act, (Section 17 of the Act, 52 P.S. §681.17) and 

~uld reward those operators who failed to file completion rerorts as required by 

Section 15 of the Act, 52 P.S. §681.15. Thus, this interpretation TIR.lSt be rejected. 

1. The only completion ret:Ort filed in this matter was filed on July 28, 
1975. The bonds were all forfeited in November of 1978 which, of course, is 
within 5 years fran the filing of the completion report. 
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B. Bonds Issued Under the Anthracite Act are Penal Rather Than 
Indemnity Bonds 

This board has held that DER has the burden of proof in, bond forfeiture . . 

cases. In this matter, DER introduced testirrony and exhibits which clearly estab-

lished that all portions of each of the mining sites in question had been affected 

by Blue Coal 1 s mining. 2 DER also proved that there are outstanding· violations of 

the Anthracite Act at each site in that all sites require at least planting to 

comply with Section 14 of the Act and some sites also require extensive backfilling 

prior to replanting. 

DER 1 s evidence is weaker with regard to describing the specific restor-

ation costs at each site. DER introduced sarre mrit cost testirrony to which appel-

lant objected. DER, however, sul:::mitted that it did not need to introduce any 

testirrony concerning specific costs o+ restoration because l:onds issued under 

the Anthracite Act are penal in nature so that the face arrol.mt of each l:ond is 

... -- . :.-::forfeit..::..tlp)n-default. - The appellant argues that these l:onds are· indemnification 

bonds so that DER nrust rigorously prove its damages under each bond. 

The parties agree that whether a given bond is an indemnity or a penal 

'-'·-· J:xmd depends upon the tenns of the bond itself and of the statute pnrsuant to 

which it was issued, U.S. v. U.S. F. & G. Company, 35 F. Supp. 959, 962 (E.D. 

Pa., 1940) . Not surprisingly, however, the parties differ in their analyses of 

the instant bonds. 

The appellant sul:::mits that the Pennsy 1 vania Suprane Court opinion in 

Pennsylvania Turnpike Commission v. U.S. F. & G. Company, 412 Pa. 222, 194 A.2d 

423 (1963) controls. In this case bonds issued by u.s. F. & G. tO guarantee the 

2. This is necessru:y because the bonds and the Anthracite Act both condition 
the bonds on the land affected. 
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perfonnance of the Turnpike Corrmissi?ner' s Secretary-Treasurer were held ·to be 

indemnity bonds even though the word "penal" was used in the bonds. DER argues 

that whereas Pa. Turnpike, supra, may correctly represent the law with regard 

to official bonds; bonds issued under the Anthracite Act were issued to secure 

compliance with a statute and thus these bonds are controlled by the rule adopted 

by the Pennsylvariia Supreme Court in Commo'YIJJ)eaZth v. J. & A. MoeschZin, Inc., 

314 Pa. 34, 170 A. 119 (1934) that such bonds are penal in nature. 

MoeschZin, supra, involved a bond issued pursuant to the (Liquor Control) 

Act of Februacy 19, 1926, P.L. 16, 47 P.S. §121. The obligation language of the 

bond in MoeschZin, supra, is strikingly similar to the obligation language in 
. . \ 

the instant bonds; both types of bonds are conditioned upon the principal's full 

and faithful perfonnance of all requiranents of the respective acts and each type 

of bond remains in full force and effect pending full and proper perfo:r:mance. 

The Pennsy 1 vania Supreme Court held that this language caused the bonds in question 

to be penal bonds so that the full face value of these bonds would be forfeit 

upon the principal's default. 

Citing United States Supreme Court opinions, the Pennsylvania Supreme 

Court defined penal bonds as follows: 

"These authorities and others that are cited announce 
the rule, which may be said to be firmly established, 
that on breach of a penal bond given to the State to 
secure perfonnance of a contract for the public bene­
fit, or to do or refrain from doing an act in the public 
interest or in furtherance of a public tx>licy, recovery, 
may be had for the full arrount named, no contrary pi.rr­
fXJSe appearing; for damages to the obligee muld · in such 
circumstances be difficult or impossible of ascertainment 
and proof, and hence in such cases it is said that the 
parties will be held to have intended the full sum 
named should be forfeited." 314 Pa. 34, 44 

It muld seem clear that bonds issued under the Anthracite Act fall 

within the above definition. M:Jreover, the instant bonds contain confession of 
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judgment clauses and as, MoeschUn~ supra, also indicates, such clauses indicate 

that the arrount due is ascerta.i.ilable from the face of the bond. The same result 

was reached by Pennsylvania Superior Court in CorrunonweaZth v. Eclipse Literary 

and Society CZub, 117 Pa. Superior Ct. 339 (1935) and Commonwealth v. MackiZZ, 

120 Pa. Superior Ct. 408 (1936) wherein that court construed bonds issued under 

two other acts. A sheparidization of MoeschZin, supra, reveals no case over­

turning this decision or any failing to find a perfonnance bond as described 

above to be a penal bond. 

Appellant suggests that the Pa. Turnpike decision, being subsequent to 

MoeschZin, supra, was meant to overrule that decision •. However, inplicit reversals 

are not favored and the Turnpike case does not cite let alone overrule MoeschZin_, 

supra. 

The apparent difference between these cases seems to be, as suggested 

by DER, that MoeschZin, supra, embodies the general rule of law regarding the . 

public• bonds as discussed in the Annotation at 103 A.L.R. 403 while the Turnpike 

opinion sets forth the. general rule of .law regarding official bonds as discussed 

at the Annotation at 64 A.L.R. 934. It is instructive that no case citing the 

Turnpike opinion involves a bond issued to guarantee compliance with a statute. 

Since we have agreed with DER that bonds issued pursuant to the Anthra­

cite Act are penal bonds and since, as discussed above, DER has shouldered its 

burden of p:roving affected land and violations of the Anthracite Act, DER has 

p:roperl y forfeited the bonds in question unless one of the appellant 1 s affinna­

ti ve defenses pertains. 

C. Estoppel 

The Appellant 1 s estoppel argument rests up::m DER 1 s alleged negligent 

failure to enforce the bit.ckfilling requirements of the Anthracite Act against the 
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principal Blue Coal, at a time when this company allegedly could have corrpletely 

reclained all affected .areas. By waiting lmtil after Blue Coal went bankrupt to 

forfeit the bonds in question, the appellant continues, it has been denied a source 

of indemnification. 

An initial problem with this argument is that tf;le appellant has intro­

duced no evidence to support its theory that DER was negligent. 

The only evidence on this issue, which carres from DER officials, is to 

the effect that DER energetically enforced the Anthracite Act and, in fact, sub-

stantially reduced appellant's total liability as a surety by forcing Blue Coal 
'-. 

to reclaim many adjacent areas which appellant had bonded. The appellant has the 

burden of proof on any affinnative defense and it clearly cannot be held to 

have met its burden on the basis of the evidence in this record. .M:>reover, 

underlying its arguments is the notion that the surety was entitled to some notice 

that its principal was in violation of the Anthracite Act. However, EoZipse_, 

supra; ComrnonuJealth v. MoMenamin, 122 Pa. Superior Ct. 91 (1936); and Penelope 

Club Liquo~1 Lioense Case, 136 Pa. Superior Ct. 505 (1939) all stand for the propo-

sition that a surety is not entitled to notice of its principal's violations 

prior to forfeiture. 

Finally, it appears that in order for an estoppel to be made out in a 

suretyship situation, the creditor must lead the surety to believe that it has 

been released whereafter the sur~ty occupies a_ worse position than it "V.Duld have, 

had it not been misled. 35 Pennsylvania Law Encyclopedia 397 p. 447. Here, there 

is not even an allegation that DER led or misled the appellant into believing that 

it had been released, let alone any evidence ·on this issue. In fact, DER did 

notifY the appellant, albeit on .June 8, 1977, that it was not released and that 

the bonds in question were subject to forfeiture. 
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D. Surety Release 

Appellant's final argument involves only three of the l::onds at issue, 

(only those covering pennits 30-6 and 30-21) since this argi.lment,is based upon 

the alleged "substitution" of Lucky Strike as the operator responsible for mining 

on these areas with a consequent release of the appellant. Again, this ~uld-be 

affi:r:mative defense is ccmpletely unsupported by any evidence favorable to the 

appellant. 

The test:i.rrony (again, only of DER employees) ~uld indicate that Lucky 

Strike ~rked for Blue Coal as its agent rather than as an independent entity 

answerable directly to DER. While it appears that at sorre point Lucky Strike 

was required to obtain its own l::onding for areas 3Q-6 and 30-21, it also appears 

that this point in time did no~ take place until after the instant forfeitures 

when DER had long since given up on Blue 9Cal. 

Moreover, appellant has not sul:mitted any test.inony to support its 

argument that Lucky Strike's mining activities ~rsened the conditions at either 

pennit area 30-6 or 30-21. 'Ib the contrary, DER's employees testified that 

Lucky Strike's activities improved the situation at roth areas. 

In conclusion, this l::oard has determined that DER has properly forfeited 

each of the l::onds in question. 

ORDER 

AND NOW, this 16th day of January, 1981, appellant is ordered to rrake 

full and pronpt payment to DER of each of the follOW'ing arrounts: 
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' 
a. Bond No. 471660 (executed December 9, 1963) $5,000.00. 

b. Bond No. 5447769 (executed Jtu1e 16, 1967) $5,000. 00. 

c. Bond No. 544765 (executed Jtu1e 15, 1967) $6,000.00. 

d. Bond No. 484858 (executed March 26, 1964) $1; 000.00. 

e. Bond No. 3361929 (executed August 3, 1967) $1,900. 00. 

DATED: January 16, 1981 
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PAUL E. WATERS 
Chainnan 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First FJoor Annex 
112 Market Street 

Harrisburg, Pemtsy lvania 17 I 01 
(717) 787-3483 

Bh"'l'l-ILEl:iEN 'ID~SHIP HUNICIPIU.. 
AIJI'HORITY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 80-155-H 

Federal Clean Water Act 
Construction Giant Program 

ADJUDICATION 

By: Dennis J. Harnish, I'-'lenlber, June 25, 1981 

- T'nis matter arises from DER's re·fusal to approve and pass on to EPA, 

a grant arrendment filed on behalf of Bethlehem Township Municipal Authority 

(of Bethlehem Township, Nort:harrpton County). The arrendment w:>uld authorize 

grant rronies for the construction of a sewage collection system in a developrrent 

known as Oakland Hills I located in b'-le rovnship. This adjudication is· IJE:ing 

prepared on the basis of the briefs of the parties and a set of stipulated facts 

with attached exhibits filed by the parties \vith this board; the appellant has 

'>>ai ved the opportunity for a· hearing. 

FlliDii.-lGS OF FACI' 

l. The Bethlehem TO\vnship ~-'lunicipal Authority (authority), on 

Decer.Jber ~;{ 1971, retained the services of Gilbert/Carr.nm·vealth, previously 
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Gilbert Associates, Inc., (Gilbert) as consulting engineers for purposes of 

taking all necessacy action to develop plans and obtain approval for the 

construction of a collection and interceptor sewer system to serve :r::ortions 

of Bethlehem Township. 

2. On February 27, 1973, Gilbert sul:mitted, on behalf of the 

authority, sewerage application No. 4873405, together with all necessary plans 

and speCifications, to the Corrm:mwealth of Pennsylvania, Department of Environ­

m:mtal Resources (DER) in Reading, Pennsylvania. 

3. On Februacy 28, 1973, Gilbert, acting on behalf of the authority, 

sut:mitted to DER;; for certification as state agent for the Enviro:nrrental Pro­

tection Agency · (EPA) , a federal construction grant application and all necessary 

dOCUill:mts for financial assistance for the construction pro:r::osed in sewerage 

application No. 4873405, which was designated as project No. C-420939-02. 

4. On March ;L3, 1974, DER issued to the authority Water Quality 

Managerrent Pennit No. 4873405, approving the construction of pump stations, 

sewers and appurtenances and six stream crossings. 

5. The authority received, on November 25, 1975, local agency ap­

proval fran the Joint Planning Corrrnission lehigh-Northampton Counties for the 

planning and construction of the collection and interceptor sewer system. 

6. On March 17, 1977, DER fo:rwarded to EPA the tmcertified grant 

application of the authority for a Step III federal construction grant award 

for project No. C-420939-02, and all necessary plans and speCifications which 

had been stamped wi;th DER approval, dated March 16, 1977. 

7. On April 18, 1977, DER fo:rwarded to the Pennsylvania State 

Clearing House for review and evaluation the documents sul:mitted by the authority, 

noting that DER recorrmended approval of the project, and assigning to the project 

PSCH No. 77-03-02-301. 
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" . 

8 ~. On June 21, 1977, DER corresp:mded to EPA to advise that DER had 

approved construction project No. C-420939-02 and that the project had been 

certified by DER for a federal construction grant. 

9. All of the aforestated action, including spebifically the appli-

cation for sewerage penn:i.t, the issuance of the sewerage penn:it, the application 

for federal construction grant, and approval and certification by DER of the 

project for a federal construction grant, related to a project for the construc­

tion of a collection and interceptor sewer system, which specifically included 

the M:>nocacy Creek interceptor and an associated collection system designed to 

serve a develo:r;:m=nt in Bethlehem Township known as "oakland Hills I" • 

10. Subsequent to the issuance of the sewerage penn:it No. 4873405, 

and the approval and certification by DER of project No. C-420939-02 for a 

federal construction grant, EPA raised questions about project No. C-420939-02 

relating to that portion of the project Jmown as the Monocacy Creek interceptor 

and associated collectors. 

11. The questions raised by EPA related primarily to the fact that 

existing on-lot septic systems in the area to :be serviced by the Monocacy Creek 

interceptor and associated collectors did not, at the t:i.ne, appear to have a 

. history of significant malfunctions. EPA also questioned the design capacity 

of the funocacy Creek interceptor. 

12. As a result of the questions raised by EPA, the authority, on 

September 1, 1977, eliminated the :r.bnocacy Creek interceptor and collection 

system from the fedE?ral construction grant application~ 

13. On September 30, 1977, EPA approved a federal construction grant 

arcendrn:mt -for project No. C-420939-02 on the basis of the anended application 
...... . 

which had deleted the funocacy Creek interceptor and collection system. 

, .. ·. 
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14. On October 18, 1977, EPA infonned the authority that the 1-Dnocacy 

Creek interceptor and collection system, all of_ which had been deleted "from the 

project, were still considered eligible for a federal construction grant and 

a:mld possibly be reinstated into the project upon a derronstra~bn of sufficient 

need for sewers in the 1-Dnocacy Creek drainage basin. 

15. Approximately seventy percent (70%) of the horres currently oon-

structed in the area known as Oakland Hills I were built and were in existence 

prior to October 15, 1972. 

16. Since that time, at least 44 malfrmctions have been experienced 

in the on-lot systems in Oakland Hills I, 21 malfrmctions have been reported to 

DER, and 12 pennits have been issued by DER to repair on-lot systems. 

17. At the present time, a significant nurriber of the on-lot systems 

in Oakland Hills I are experiencing malf\mctions, and repairs are difficult, 

and in scme cases impossible, d~ to the so~s and variable percolation rates 

existent in the area~ 

18. .As the result of the on-lot sewerage system malf\mctions experienced 

in Oakland Hills .I, and in an effort to secure a sewerage disposal system to 

service that area, an interceptor and collection system has been installed to 

service areas surrounding Oakland Hills I, pursuant to private contract financed 

jointly between the authority and certain private concerns, which interceptor 

is connected to the authority's sewerage treatrrent plant. These facilities 

will be transferred over exclusively to the authority's sewerage system after a 

period of three years. 
' 

19. In an effort to canplete the sewage disposal system to service 

Oakland Hills- I, Gilbert, on behalf of the authority, sul::mitted to DER; on or 

about April 15, 1980, an application for a federal construction grant arrend!:rent 
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to project No~ C-420939-02, which sought financial assistance for the construction 

of collection sewers. for the Oakland Hills I developrent. .. The proposed applica-

tion for federal construction grant amendrrent referenced EPA's staterrent of 

October 18, 1977, that the entire M:::mocacy Creek interceptor and,' collection 

system could possibly be reinstated into project No. C-420939-02 (see paragraph 

14 above)·, upon a derronstration of a sufficient need for sewerage facilities, 

and the application included the necessary dOCI.ln'Eiltation. The proposed amend­

rrent to project No. C-420939-02 does not request reinstaterrent for the M:mocacy 

Creek interceptor and collection system, but does request reinstaterrent of that 

portion of the collection sewer system which "MJuld have served the Oakland 

Hills I developnent. The proposed Oakland Hills I development collection sewers 

will ·be connected ·to the interceptor system referenced in paragraph 18 above. 

20. On August 22, 1980, DER notified the authority that the appli­

cation for a federal construction ·grant amendrrent was denied. That letter ·Of 

denial cited as the basis for the denial the DER regulation relating to changes 

in scope of a .. construction grant project, codified at 25 Pa. Code §103.14. The 

letter of denial did not indicate whether or not the request for grant increase 

was justified, or make any reference to the previouS 'EPA statement of October 18, 

1977 concerning possible reinstaterrent of that J;XJrtion of the eligible project 

tlp)n a proper showing c;>f justification, or indicate whether or not DER con-

sidered any need for the amendrrent. Instead, the DER letter of denial classified 

the additional construction contemplated as a change in the scope of the original 

grant, and denied t:I;e grant amendrrent request solely on that basis. 

21. 25 Pa. Code §103.14, which addresses changes in the scope of 

federally funded construction grant projects, was effective prior to' the date 

of the authority's April 15, 1980, request for an arrendrrent to the grant for 

project No. C-420939-02. 



DISCUSS I eN 

The board is required, in this matter, as it was in Latrobe MuniaipaZ 
. . 

Authority~ et aZ v. DER, EHB Docket No. 75-211-c (October 22~ 197,5) and Abington 

Toumship v. DER, EHB Docket No. 78-012-S (October 17, 1980) to delve into the com­

plex area of federal-state interaction concerning the construction grants program 

for sewerage facilities. As we stated in Latrobe~ supra, our function in such 

cases is to review only those actions taken by DER mder the Federal Water 

Pollution Control Act (Clean Water Act) I as amended, 33 u.s.c. 1251 et seq.; 

we have no jurisdiction over the United States Enviro:nrrental Protection Agency 

(EPA). which agency is given the final authority by the Clean Water Act to dis­

burse construction grants. 33 U.S.C. §1281 et seq. 

In the instant matter, the issue, as it was in Abington~ supra, is 

the sul:::mission, by a municipality, of an application for an addi~onal constrUction 

grant. BER's actions in this matter began with DER's attenpt to fulfill its duties 

as set forth at Section 204 (3) of the Clean Water Act, 33 u.s.c. §1284 (3). This 

section empowers EPA to approve only those construction grants which have been 

certified by the appropriate state water pollution control agency. Pul;"suant to 

this section DER, on or about Jlm.e 21, 1977, did certify to EPA, for construction 

grant funding, a sewerage project for Bethlehem 'J."o\'mship, Nort:hanpton Comty 

designated as project No. C-420939-02. This project, on which the authority was 

the designated grantee, specifically included, but was not limited to, the so-called 

M:>nocacy Creek interc;:eptor and an associated collection system designed to 

serve a develq:m:mt in Bethlehem Township knONil as "Oakland Hills I". DER also 

issued sewerage pennit No. 4873405 to the authority (on or al:::out March 13, 1974) 

which covered· the above described project. 
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The problem which has resulted in the instant appeal arose on or about 

June 17, 1977 when EPA raised questions about the M::mocacy interceptor~and 

Hills portion of the said project. Correspondence from this period, oopies of 

which were attached to the stipulation of facts, derronstrate that· EPA was oon-

cen1ed that too few malftmctions had occurred in the Oakland Hills I area to 

justify a need for federally· funded oollection sewer in this area. Although 

the authority's engineers tried to assuage EPA's doubts in this regard, on or 

about August 24, 1977 EPA infonred the authority that its grant· application 

would be held up "until this matter rould be resolved" • 

In response to EPA's ultimatum, the authority, (on or about September 

1, 1977), deleted the M:mocacy Creek interceptor sewer and all related ad-

joining sewers fran the grant application. This apparently satisfied EPA for 

on October 14, 1977, EPA awarded the authority a step III oonstruction grant 

for the aboved-described project minus the M::>nocacy interceptor and Oakland 

Hills I sewers. 

·It is interesting that even after the grant award, EPA did not oon~ 

Since Octqber of 1977 the remainder of the above-described sewerage 

project has been constructed and the need for public sewerage service in Oakland 

Hills I has bec:ome manifest. At· least 44 rnalD.mctions of the- on-lot· s~ge 

disposal systems servicing residences in Oakland Hills I have occurred which 

represents the failure o·f a significant number of the on-lot systems in this 

, .. · .. 
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area. -MJreover, according to Mr. Clause, a DER erployee, the soils in the oakland 

Hills I area are mapped as Washington silt loams, soils having extrem:ly variable 

percolation rates and pinicale limestone bedrock which make on-lot repairs ex­

trerrely difficult and in sare cases, i.npossible. 

An interceptor and sewage collection system financed by the authority 

and private parties has been constructed to service areas surrounding Qakland 

Hills I. While these facilities do not per se address the need of Oakland Hills 

I, the interceptor does obviate the need to construct the M:mocacy Creek intercep­

tor to service the said developrent. All that_ :remains to address the now clear 

needs of Qakland Hills I is to construct collection sewers in that developrent 

and to connect them to the already constructed interceptor. 

On April 15, 1980 the authority sul::mitted to DER an application for a 

construction grant amendl:rent to project No. C-420939-02 to finance the Qakland 

Hills I cOllection sewers. 

It is DER's August. 22, 1980 denial of the said construction grant 

anendm;mt #ch has precipitated the instant appeal. DER's Atlgus.t 22, 1980 

denial did not discuss whether or not the request:ed. grant arrendrrent was justi­

fied. Instead, DER characterized the requested grant arrendr:rent as a change in 

scope of the grant project and therefore covered by 25 Pa. Code §103 .14. This 

section provides that: 

"§103.14. Changes in scope • 
. 

(a) All changes in scope of a grant project 
must be sul:mi tted in writing to the Departm:nt for 
approval. 

(b) ·Grant funding for changes in the scope 
of a grant project will be approved by the Depart­
nent: 

(1) if the change in scope is the re­
sult of new or revised requirem:nts of 42 
U.S.C. §§4342, 4343, 4346A, 4346B and 4347; 
the Federal Act and the Federal regulations 
prcmulgated thereunder; this subchapter; other 
changes directed by EPA or DER; or 
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(2) in the case of a Step 3 grant project: 
(i) where the change in scope is 

necessary to protect the structural or 
process integrity of the facilities; or 

(ii) where adverse conditions are 
identifie<;l during the construction of 
the facilities which could not have J:::eer.l· · 
foreseen by the design engineer prior to 
encountering the condition. 

(c) The cost of any additional work m1der $100,000 
resulting from a change in scope shall. not be eligible 
for grant participation unless the grantee requests and 
the Depart.ment subsequently gives written approval of 
the change in scope. Where changes in scope costs will 
exceed $1000,000, written approval will.be required prior 
to initiation of the additional work. Funding eligibil­
ity ·for any change in scope will be based on the criteria 
described in subsection (b) of this section." 

DER held that since the requested grant arrendrrent did not fall into 

either of the categories specified at Sections 103.14 (b) (1} or 103.14 (b) (2) DER 

could not certify the requested grant arrendrnent to EPA. 

The appellant authority argues that 25 Pa. Code §103.14, which be­

came effective December 22, 1979, should not have been applied j_n this instance 

to th~ authority's request to amend a construction grant issued on September _30, 

1977. DER points out that §103.14 was effective as of April 15, 1980 when the 

authority filed its grant arrendrnent request and therefore argues that DER properly 

_ -· _ 9-pplied §103 .14 to the s.aid application ....... We believe that DER is correct that 

applying §103.14 to grant arrendrnent applications filed after December 22t 1979 

is not a retrospective application of §103.14. Commonwea"lth of Pennsy"lva:nia_, 

. :.!J .. ' . .JJ$R.,.7)"'' ,Barnes.:.& Xuak.e;r"-Coa.L CQTlipany, 455tEa., 392, 319 A.2d 871 (1974)-. M:>reover, 

we agree with DER that it must apply its regulations when and where they apply 

Commom.uea"lth·v. Harmar Coal, Corrpany, 452 Pa. 77, 306 A.2d 308 (1973). A necessary 

: .:..:. _ c.c:!.l. -"""' ·c.:..CO~..J..t.oo.±hi.S. proposition, :is that. ·t:his board may not .. set aside, ari· action cOf ' ' » 

DER which is properly based upon its regulations. Rochez Brothers_, Inc. v. DER, 

18 Pa. Commonwealth Ct. 137, 334 A.2d 790 (1975). 
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Although we have -agreed with the DER's argl.ID'eilts ·as set forth above, 

we do not agree that DER -should have applied Section 103.14 against the authority. 

in the present matter. Section 103.14, by its tenns, applies only where there 

has been a change in the scope of a grant project. DER has· direeted us to no 

definition of the phrase "change in the scope" but, apparently, relies upon 

the grant issued by EPA on September 30, 1977 as defining the scope of the grant 

project. There are several problems with this analysis. In the first place, 

the authority's original application included the M:>nocacy interceptor and Oak-

land Hills I seWer within the project scope and there is no evidence in the 

record to indicate that this application was changed b_y the authority. Instead 

it appears that all that the authority did in response to EPA pressure was to 

reduce its request for the anount of m::mey to finance the project. The EPA 

letter of October 18, 1977 indicates that even after its grant award to the 

authority, EPA still considered the MJnocacy interceptor and Oakland Hills I 
.. 

sewer to be a part of the grant project (albei-e an unfunded part). As the 

a&n:inisteJ?.ng agency, EPA's analysis should be given due c:x:>nsideration. 
,)4, 

Secondly, DERby its certification of June 21, 1977, included the 

MJnocacy interceptor and Oakland Hills I sewers within the grant project. This 

record is devoid of any indication that DER ever withdrew or m:::x:lified its cer­

tification of the full project. It follows, therefore, that the sc:x:>pe of the 

authority's project as acknowledged by EPA and certified by DER included the 
. 

Oakland Hills I sewers within its ambit. Thus, the authority's grant anendment 

request. of April 15 ~ 1980 which was directed to the Oakland Hills I sewers 

did not change the scope of the project. Therefore, this requested amendment 

is not c:x:>vered by Section 103.14 of DER' s regulations. 

Since we have detennined that Section 103.14 of DER's regulations does 

not apply to the instant matter, we find that this lx:>ard' s adjudication in Abington~ 
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supra# controls the instant matter. As in Abing-ton., supra; • we note that, pur­

suant to 40 C.F .R. §35-915-1 (c), Pennsylvania has been req¢.red to set aside 

at least 5 percent of the total federal construction funds for each fiscal year 

for grant increases and that, according to federal law, the ·only,'precondition to 

EPA Is review of said grant increases is II e •• written confinnation by the state 

for each application, that the grant increase is justified ••• '' 40 C.F.R. §35.915(h). 

Indeed, our approval of Section 10~.14 herein, when properly applied, 

eliminates the only other argument raised in Abington, supra, i.e., DER's need 

to allocate scarce construction grant funds in· reasonable manner.· We \\auld 

expect that in rrost cases applicants will not be able to derronstrate, as the 

authority did here, that DER certified and EPA acknowledged a project including 

the facilities for which these applicants nCM seek grant rronies. Section 103.14 

\\auld, of course, apply to these applicants and \\auld generally prohibit the 

award of grant arnendrrEnts thereto. 

CX>NCLUSICNS OF ~ 

1. · The OOard has jurisdiction over the subject matter and the parties. 

2. · DER is responsible for establishing and managing a system for 

prioritizing and certifying to EPA requests for federal construction funds and 

j.ustifying grant curendrrents to EPA. 

3. Application of 25 Pa. Code 103.14 to grant arcendrrent applications 

received after the ~ffecti ve date of said regulations is not a retroactive appli­

cation of said regulation. 

4. Bethlehem's request for a m:::xli.fication of its federal construction 

grant does not, in the circumstances of this case, constitute a change in the 
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··scope of the grant project, pursuant to 25 Pa. Code.l03.14 1 ·wherefore said regu­

lation does not apply to the instant matter. 

5. The instant matter is controlled by this board • s adjudication in 

Abington Toumship v. DER 1 EBB Docket No. 78-012-S (issued October 17 1 1980) • 

ORDER 

· AND NOW 1 this 25th day of . June 1 1981 1 the appeal of Bethlehem Town­

ship Municipal Authority is sustained. It is ordered that this entire matter 

be remanded to the Depart:Irent of Environrrental Resources. The ··Depart::m:mt of 

Environrrental Resources is directed to approve collector sewers for the Oakland 

Hills I Deyelopnent as described herein before 1 as an arnendrcent to the existing 

grant made by the United States Environrrental Protection Agency for project No. 

C-420939-02. It is further ordered that the Department of Enviromrental Re-

sources shall proceed with such with such approval in an expeditious manner 

and shall pranptly take any and all other actions necessary to properly place 

this matter before EPA. 

PAUL E. WATERS 
Chainnan 

~: June 25 1 1981 
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I • 

COMMONWEALTH OF PENNSYLVANIA, . .. . IN THE COMMONWEALTH COURT 
DEPARTMENT OF ENVIRONMENTAL 
RESOURCES, : OF PENNSYLVANIA 

Petitioner . . 
\, ., v. .. 

'· ... 

BETHLEHEM TOWNSHIP MUNICIPAL : 
AUTHdRITY, ; 

Respondent . . No. 1813 C.D. 1981 / 
/ 

fR11E©IE~WlEfDJ 
ocvl983 

BEFORE: HONORABLE THEODORE 0. ROGERS, Judge 
HONORABLE JOHN A. MacPHAIL, Judge 
HONORABLE JOSEPH T. DOYLE, Judge 

ErMRDNME~ HEARING BOARD 

(Panel) 

ARGUED: November 18, 1982 



OPINION BY JUDGE DOYLE FILED: October 5, 1983 · 

Before this Court is an appeal by the Department of 

Environmental Resources (DER) from a decision and order of the 

t/y 
' 

Environmental ~Hearing Board (EHB) sustaining an appeal the 
/' 

Bethlehem Township Municipal Authority (Authority) from a refusal 

by the DER to certify an amendment to the Authority's sewage 

construction grant to the federal Environmental Protection Agency. 

(EPA). 

The facts in this case are undisputed. The Authority, 

seeking a federal construction grant to aid in th~ development of 

a sewer system pursuant to the federal Clean Water Act, 33 U.S.C. 

§§1251-1376 (1978), submitted a development plan to the DER for 

.certification. Certification by the DER of said plans is a 

prerequisite to their submission to the EPA for funding. The DER 

certified the plan· on June 21, 1977. The EPA, however, as the 

final approving authority, objected to a portion of the proposed 

sewer system including an aspect designed to serve a development 

in the Township known as Oakland Hills I. The basis for the 

objection was a lack of a demonstrable need for sewers at that 

time. As a result of the objection, the Authority eliminated, 

inter alia, the Oakland Hills I portion of the plan from its grant 

application and the EPA approved funding. In conjunc'tion with 



this appr.oval, . the EPA informed· the Authority by letter dated 

October 18, 1977, that the deleted aspects of the project could be 

reinstated upon a demonstration of a sufficient need for sewers in 

the area in guestion. 1 

I 

Due to an increasing number of malfunctions in th~ on-

lot sewer systems in Oakland Hills I, some of which are 

irreparable, the Authority sought to amend' its construction grant 

on April 15, 1980, so as to reinstate the Oakland Hills I aspect 

of the project. The DER, however, refused to certify the 

amendment to the EPA on the grounds that it constituted a "change 

in scope" in the project and therefore was subject to 25 Pa. Code 

§103.14 {b) (2), the criteria of which the authority failed to 

2 :meet. The Authority appealed to the EHB which sustained the 

·appeal on the grounds that the amendment application in the 

instant case did not constitute a "change in scope." Accordingly, 

the DER was ordered to certify the amendment to the EPA. The 

appeal to this Court followed in which the DER contends that 

application of 25 Pa. Code §103.14 {b) (2) was proper in this case 

and. should operate to require rejection of the amendment 

application. 

This Court's scope of review in cases such as that 

before us is limited to a determination of whether there has been 

2 
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a violation of constitutional rights, an error of law, or a lack 

of substantial evidence to support a necessary finding of fact. 

Department of Environmental Resources v. Bierman', 23 Pa. 

Commonwealth Ct. 646, 354 A.2d 48 (1976). 

I 

The EHB reasoned as follows in ordering the DER to 

~ertify the Oakland Hills I amendment to the EPA: 

[W]e do not agree that DER should have 
applied Section 103.14 against the authority 
in the present matter. Section 103.14, by its 
terms, applies only where there has been a 
change in. the scope of a grant project. DER 
has directed us to no definition of the phrase 
'change in the scope' but, apparently, relies 
upon the grant issued by EPA on September 30, 
1977 as defining the scope of thi grant 
project. There are several problems with this 
analysis. In the first place, the authority's 
original application included the Monocacy 
interceptor and Oakland Hills I sewer within 
the project scope and there is no evidence in 
the record to indicate that this application 
was changed by .the authority. Instead it 
appears that all that the authority did in 
response to EPA pressure was to reduce its 
request for the amount of money to finance the 
project. The EPA letter of October 18, 1977 
indicates that even after its grant award to 
the authority, EPA still considered the 
Monocacy interceptor and Oakland Hills I sewer 
to be a part of the grant project (albeit an 
unfunded part). As the administering agency, 
EPA's analysis should be given due 
consideration. 

Secondly, DER by its certification of June 
21, 1977, included the Monocacy interceptor 
and Oakland Hills I sewers within the grant 
project. This record is devoid of any 
indication that DER ever withdrew or modified 

3 
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its certification of the full project 5 It 
.follows, therefore, that the scope of the 
authority's project as acknowledged by EPA and 
certified by DER included the Oakland Hills I 
sewers within its ambit. Thus,,· the 
authority's grant amendment request of· April 
15, 1980 which was directed to the Oakland 
Hills I sewers did not change the scope of the 
project. Therefore, this requested amendment 
is not covered by Section 103.14 of DER's 
regulations. (Emphasis in original.) 

f 
/' 

/ 

We fully recognize that the DER is more than a mere intermediary 

or clearing house for grant applications to the EPA. There exists 

only a finite level of federal funds for water pollution control 

projects in any given year. The DER must establish priorities and 

allocate these funds in a manner which will best serve the 

interests of the Commonwealth as a whole. See Sections 204, 205 

and 303 of the Clean Water Act, 33 U.S.C. §§1284, 1285 and 1313 

( 19 7 8) ; 4 0 C. F. R. __ § 3 5. 915. In the case at bar, however, the EPA 

by virtue of its letter of October 18, 1977, has clearly obviated 

any authority the DER may otherwise have by law and/or regulation 

to review the proposal for the Oakland Hills I work by any 

standard other than those criteria enunciated in the letter. 

Whether Oakland Hills I can be technically classified as an 

amendment to the approved project, or a change in scope, or 

whatever, is irrelevant to our analysis. The proposal to 

construct those sewers at this time is the byproduct of the EPA's, 

authority of final approval over these matters.3 The EPA was 

acting within its authority and the DER., having had its mandatory 

4 
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bite at the apple prior to submission of the 1977 proposal to the 

EPA, must now be considered to be bound by the conditions for ,· 

reinstatement of the project. 

,· 

Accordingly, we affirm the decision of the EHB re(ardi~g 
·" 

/ 
the certification of the Oakland Hills I project to the EPA.· The 

latter agency may review the request pursuant to the criteria ·it 

established for that project's reinstatement in 1977. 
., 

Judge MacPh~il concurs in the result only. 

5 
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FOOTNOTES 

1 The letter read, in pertinent part: 

The purpose of this letter is to infotm you 
that . the Monocacy Creek Interceptor and 
related adjoining sewers which were deleted 
from this project could possibly be reinstated 
into the eligible project. However, two 
cri.teria must be met before consideration can 
be given: 

1. Demonstrate sufficient need for sewers in 
the Monocacy Creek drainage basin. 

2. Indicate progress in the implementation 
of the Lower Nazareth Township Facility 
Plan. 

2 25 Pa. Code §103.14(b) (2) reads: 

(b) Grant funding f~r changes in the scope of a 
grant project will be approved by the Department: 

(2) in the case of a Step 3 grant project: 

(i) where the change in scope is 
necessary to protect the structural or 
process integrity of the facilities; 
or 

(ii) where adverse conditions are 
identified during the construction of 
the facilities which could not have 
been foreseen by the design engineer 
prior to encountering the condition. 

3 See 40 C.F.R §35.903(d). 

; .. 

/ 
' 



• , .l'l 

COMMONWEALTH OF PENNSYLVANIA, . IN THE COMMONWEALTH COURT . 
DEPARTMENT OF ENVIRONMENTAL 
RESOURCES, : OF PENNSYLVANIA 

Petitioner . . 
v. . . 

BETHLEHEM TOWNSHIP MUNICIPAL . ; . 
AUTHORITY, 

" Respondent . No • 1813 C.D. 1981 . 
/ 
' 

0 R D E R 

NOW, October 5, 1983 , the decision and order 

of the Environmental Hearing Board in the above captioned matter, 

Docket No. 80-155-H, dated June 25, 1981, is hereby affirmed. 

! 

Ci!{i' ,(itil fROid THE UEGORD 
OCT 5 1983 

~c.~ 
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.,.. COMMONWEALTH OF PENNSYLVANIA 

~ .... .~.; ~ ........ ~ ...... _ .... 

CIARLES J. OONZER 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 1 01 · 
(717) 787-3483 

Docket No. 80-033-B 

Dams and Encroachments 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

A D J U D r' C -A ·T I 0 N 

By the Board, Februacy 24, 1981 

• 

_J_:./ 

'Ibis appeal is fran an· order issued by the Department of Env:i.rorlmental 

Resources (DER) requiring appellant, Charles J. Bonzer, to rerove a culvert frcm 

~-

,,_~ .. ,..a.,.,;tributa;cy" ... of . ....Si:Eeets>-<Rlm,.,..a. streamalooatedc-iri"BaldwinrJBor0l:lqh-, •M'legheny-' eotmtyo;-c ' 

The order was issued initially on January 31, 1980 to Charles Bonzer and four 

other persons as owners of ·the property containing the culvert. The order was 

u,,,-o=:::r 'J' sllbseqaently' amended--on- August~ •22,r1980 to delete the 'na:nes of"t:h~' ~ns 'othef'­

than Charles J. Bonzer. The arrendrrent averred that Charles Bonzer becarre sole 

~ of the property in question as a result of a transfer of o;.mershi.p dated 

June, 19, 1980. . : l ; :-~J:.) ! l j '·1 ~ .. : : 

The order was issued rmder the Da!n Safety and Encroachment Act, the 

Act of November 26, 1978, as amended by the Act of October 23, 1979, P.L. _____ , 
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Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510-17 which grants the DER 

the power and authority to abate nuisances. 

A hearing wq.s held on the appeal in Pittsburgh on October 2, 1980 and 

both parties have filed post-hearing briefs containing suggested' findings of 

fact and conclusions of law. 

FINDINGS OF FACI' 

1. Appellant is Charles J. Bonzer an individual who resides at 3925 

Frederick Street, Baldwin Borough, Allegheny County, Pennsylvania. 

2. Appellee is the Comronwealth of Pennsylvania, Department of Environ­

zrental Resources which has the duty and obligation to enforce the Darn Safety 

and Encroachment Act, Act of November 26, 1978, as amended, by the Act of~ 

ber 23, 1979, P.L. , No. 70, 32 P.S. 693.1 et seq. and to abate nuisances 

pursuant to Section 1917-A of the Administrative Code, Act of April 9, 1929, 

P.L. 177, as amended, 71 P.S. §510-17. 

3. Appellant is the owner of Bonzer Plumbing Supply Corl'pmy located 

at 4850 Streets Run Road, Baldwin Borough, Pennsylvania. 

4. ~llant is the owner of a parcel of property with the address 

of 4850 Streets Run Road. The property was transferred to appellant by deed 

dated June 19, 1980. 

~ 

5. The Bonzer property is bordered on the east by Streets Run, a 

stream which flows generally in a north to south direction. 

6. The Bonzer property is bordered on the northwest by Streets Run 

Road, a road owned and maintained by the Pennsylvania Department of TransJ;XJrtation 

(PennOOI'l. 
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7. - - Streets Run Road is adjacent and parallel to a railroad right-of­

way owned by the Bal t:i.ncre and Ohio Railroad. 

8. A tributary of Streets Run known as "Tributa:ry No. 1" · flows from 

west to east across the B & 0 Railroad, Streets Run Road and the,'Bonzer property. 

9. Tributary No. 1 is conveyed through the Bonzer property by a series 

of four pipes. Following Tributary No. 1 backwards frcm the confluence with 

Streets Run, the following culverts are found: a steel pipe 2.1 feet by 3.6 feet 

and 40 feet long; 40-60 feet of open channel; a steel pipe 4.5 feet by 5.5 feet 

and 60 feet long; a steel pipe 3.5 feet in diarreter and 20 feet in length; a pipe 

of reinforced concrete 30 inches in dianeter which extends past the Bonzer prop-

erty line and under Streets Run Road. 

10. Both the 2 .. 1 by 3. 6 foot pipe and the 4. 5 by 5. 5 foot pipe are 

crushed and misaligned from their original ronnd shape. 

11. None of the pipes located on the Bonzer property have sufficient 
. . 

capacity to carry Tributary No. 1 during a ten-year flood flow rainfall. The 

largest pipe is capable of carrying only 58% of a ten-year flood flow and 33% 

of a hundred-year flood flow. 

12. Tributary No. 1 flows under Streets Run Road through a 30-inch 

in dianeter reinforced concrete pipe. 

13. The 30-inch in dianeter reinforced concrete pipe does not have 

sufficient capacity to carry Tributa:ry No. 1 during a ten-year flood flow. 

14. Tributary No. 1 flows under the B & 0 Railroad tracks via two 

twin box culverts, each sized 6 feet by 3 feet. The culverts fonn a bridge nnder 
~ 

the railroad tracks known as Bridge No. 80. 

15. The culverts nnder the B & 0 Railroad have insufficient capacity 

to convey Tributary No. 1 during flooding conditions. 

-36~ 



16. Tributary No. 1 is a wet weather stream. 

17. Tributary No. 1 floods recurrently. 

18. The failure of the culverts tmder the Bonzer property, Streets 

Run Road and the B & 0 Railroad to convey TributaJ:y No. 1 'during periods of heavy 

flows has caused Tributary No. 1 to flood over Streets Rtm Road, the B & 0 Railroad 

and Bonzer' s property. 

19. The flooding of Streets Rtm Road, has at t.:ines caused the road to 

becarre impassable. It also has resulted in ice slicks fonning during freezing 

weather and causing a hazard to notoriSts. 

20. B & 0 Railroad Bridge has been shut down at least once because 

of a washout caused by the flooding of Tributary No. 1. 

21. The DER has never issued a pennit for the culverts in Tributary 

No.1. 

22. The Pennsylvania Department o£ Trans:I;X>rtation is o:mni tted to . 

replacing the culverts under Streets Rtm Road pending a a::mni tment by Bonzer to 

replace the culverts under his property. 

DISCUSSICN . 

This case involves a recurrent flooding problem along a section of 

Streets Run Road in Baldwin Borough, Allegheny Cotmty. The culprit stream is a 

small intennittent tributary of Streets Rtm known as Tributary No. 1. Its course 

is not very long, perhaps one mile, and its drainage area is srrall, arout 3/4 of 
~ 

a square mile, yet :because it runs down a very steep hillside it becomes a deluge. 

during periods of heavy rains. · 

At the bottom of the hill the stream flows tmder Balt.irrore and Ohio 

Railroad tracks, beneath Streets Rtm Road, and across about 250 feet of a J;2rCel 
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of property ownedby Charles Bonzer and thence into Streets Run. Culverts have 

been installed to channel the stream under the rail:roa.d, the highway and Bonzer' s 

property. Unfortunately none has sufficient capacity to carry the stream during 
1 . : 

periods of heavy rainfall. 25 Pa. Code 105.141 requires' that 'a culvert con-

structed in a location such as this must have sufficient capacity to acconodate 

a 100-year or a 50-year flood flow rainfall depending on whether the area is 

considered urban or suburban in character. None of these culverts has the re-

quired capacity. In fact, the largest culvert under either the Bonzer property 

or Streets Run Road la~ the capacity to carry even a ten (10) year stonn. 

Further, over the years the culverts have beaJme misshapen, distorted and ob-

structed with silt and such debris as tires and tree branches. 

As a direct consequence of the size and condition of the culverts there 

is a backup of the stream and resulting fl~g during heavy rains. The flcx:xling 

causes the p::mding of water on _Streets Run Road, which has at t:i.Ires nade it im-

passable. During freezing weather it has caused icy road conditions which are 

particularly hazardous tO unsuspecting notorists. The railroad has had its service 

disrupted at least once because of a washout of its tracks and on numerous occasions 

it has needed to send out "WOrk crews to restore the track and track bed after 

flcx:xling. The Bonzer. property also is flooded during these incidents and water 

has entered the Bonzer plumbing supply store located there. 

The DER bases its order on ~ statutes: the Dam Safety and Encroachment 

Act, supra, Section 14 of which grants to DER the authority to order an owner 

to repair or rerrove an encroacllrn=nt which is unsafe or adversely affects property 
' 
or the enviromnent; and Section 1917-A of the Administrative Code, which errq:::owers 

the DER to order the abaterrent of nuisances. 

L The regulations found at 25 Pa. Code 105 were rescinded and a new Olapter 
105 pronru..lgated on September 25, 1980. Pennsylvania Bulletin, Vol. 10, No. 39, 
pp. 3843-3866. The provisions of 25 Pa. Code 105.41 are rlC'M found in 25 Pa. Code 
125.161 and are.unchanged. 

-,.38-
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The evidence, which is not disputed, shows that the flooding condition 

occurring at Tributary No. 1 represents a hazard to the public safety and con-

sti tutes a public nuisance. For the condition to be corrected the culverts IID.lSt 

be rE!IIOved or replaced with an adequately sized channel. 

In defense to the DER order appellant advances two arguments. Initially, 

appellant contends that the cause of the flooding are the culverts under the rail­

road and the road and thus the order was directed to the wrong party. Appellant's 

argurrent is not supported by the evidence. The tmcontradicted testinony of a 

hydraulic engineer who testified for the DER was that all the culverts are under-

sized and all must be replaced. He opined that if only the B & 0 and Streets 

Run Road culverts are replaced the flooding condition will continue to exist. 

PennOOI' is ccmni tted to enlarging its culvert once there is a corrmittlnent fran 

appellant. We therefore find that the DER did not abuse its discretion by di­

recting the order solely to appellant. 

Appellant also argues that he is oot resJ?Onsilile for the culverts tmder 

his property because they were installed by Allegheny County and the County has 
~ . 
~~ ~· 

an easem:mt across his property to allow for the maintenance of the culverts. 

The fact that Bonzer did not install the culverts across his property 

is not detenninative. causation is oot an elem:mt of the law of nuisance. If 

they exist on his property and cause a public nuisance, he is resJ?Onsible for 

correcting the condition. No one can gain a prescriptive right against the 

public to continue a nuisance on his property. See the Pa. Supreme Court decision 

in Barnes and Tucker v. Co'fl7lilonweaZth of Pennsylvania, 455 Pa. 392, 319 A.2d 871 

' (1974) wherein the Court stated that: 

"the absence of facts supporting concepts of negli­
gence, forseeabili ty or unlawful conduct is oot 
the least fatal to a finding of the existance of a 
cormon law nuisance" 319 A.2d at 883. 

~· 
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Also see National, Wood Preservers v. Commo'YDJ)eal,th of PennsyZvania, Pa. 

I 414 A.2d 37 (1980}. ---· 
However, we agree with the thrust of appellant's argllilel1t, i.e~ a 

person who holds an easement across another' s land for mainten.aifce. of a cul­

vert is responsible for any damage caused by the presence of the culvert. Here, 

however, the evidence does not support appellant's oontention that Allegheny 

County holds an easement across his property. 

The burden is. on appellant to prove the existance of the easement. 

When DER established that appellant owned the parcel of land in question, the 

burden shifted to appellant. Also, the burden of proving the existence. of an 

easement is on the person who claims it exists. ·Brady v. Yodanza, Pa. 

Super. , 409 A.2d 48 (1979). The deed transferring the property to appellant ---· 
does not show that it is encumbered by an easerrent. 2 The only other documentary 

evidence which is pertinent is a plat of a subdivision which includes Bonzer' s 

property. It indicates an easem:nt in the area of Tributary No. 1 but it does 

not show to whose benefit the easement arises. Also, the document is self-serving 

in that it was prepared at the behest of appellant for submittal to the Baldwin 

Borough Planning Ccmnission. We infonned appellant at the hearing that he could 

2.. Section 2 of the Act of April 1, 1909, P.L. 91, 21 P.S. §3, as amended, 
states: 

"All deeds or inst:rurrents in writing for oonveying or 
releasing land hereafter executed, granting or oonveying lands, 
unless an exception or reservation be made therein, shall be 
oonstrued to include all the estate, right, title, interest, 
property, claim, and demand whatsoever 1 of the grantor or 
grantors, in law, equity, or otherwise howsoever, of, in, 
and to the same, and every part thereof, together with all 
and singular the improvements, ways, waters, wateroources, 
rights, liberties, privileges, heredi tarnents, and appurtenances 
whatsoever thereto belonging, or in anywise appertaining 1 and 
the reversions and remainders, rents, issues, and profits 
thereof." 

.... 
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sul:::mi t after the close of the hearing for our consideration any d::>currents which 

show the existence of the easement in the- n.ane of -Allegheny County. No documents 

were sul:mitted. Thus we find that there is not sufficient evidence in the record 

on which we eould base a finding that Allegheny County CMDS. an ~ement across 

appellant's land for maintenance of the culvert. 

In sum, we find that the culverts installed in the channel of Trihu-

tary No. 1 across the Bonzer property do not have sufficient capacity to convey 

the stream and this lack of capacity results in the flooding of Streets Rtm Road, 

the Baltinore and Ohio Railroad tracks and the Bonzer property and generally is 

detrim=ntal to the public safety and constitutes a nuisance. We further find 

that Charles Bonzer is the party resp:>nsible for replacing the culverts because 

they exist on his property and, as the owner of property on whiCh a nuisance 

exists, he is responsible for its abatement, and that the IER has authority to 

or~ the abat.em:mt of this nuisance under Section 14 of the Dam Safety and 

_Encroachment Act, supra, and Section 1917-A of the Administrative Code. 

OONCLUSIONS OF IAW 

1. The board has jursidiction over the parties and the subject matter 

of this appeal. 

2. Section 14 of the Dam Safety and Encroachments Act grants to the 

DER the authority to order an owner to repair or rerrove an encroacf1rnent which is 

unsafe or adversely affects property or environment. 

' 3. The flooding condition which occurs at the area where Tributary 

No. 1 crosses under Streets Rtm Foad constitutes a public nuisance. 

4. The DER did not abuse its discretion by directing the order re­

quiring the rerroval of the culvert to only Charles Bonzer. 
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s. Charles Bonzer is resfX)nsible for rectifying the problem caused 

by the culverts through his property even if ·the culverts were installed by 

another person. 

6o The evidence adduced at hearing does not sup}?ort ,~ finding that 

Allegheny County holds an easem:nt across Charles l?Onzer • s property c 

7. The burden of proving the existance of an easement is on the 

person who claims it exists. 

ORDER 

AND NOW, this 24th day of Februal:y, 1981, it is hereby ordered that 

the appeal of appellant is dismissed and the January 31, 1980 order of the DER 

to Charles J. Bonzer p,~ amended by the August 22, 1980 letter is sustained. 

DATED: February 24, 1981 

~· 

.. ,·, 

•· 

·-427" 

ENVIroNMENTAL HEARI!\IG BOARD 

PAUL E. WATERS 
Chainnan 
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EVALYN R. BRILL 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
Fust Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 80-081-W 

Dams Safety and Encroachments Act 
35 P.S. §693.1 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and HARIMAN & LAPP I Penni ttee 
JOHN E. SCHUPPERI', Intervenor 

AD JUDI CAT I-0 N 

By: Paul E. Waters, ChaiJ::man, FebruaJ:y 2, 1981 

This matter a:mes before the board as an appeal fran the issuance 

of a Dams Safety and Encroachments pennit under the Act of October 26, 1978 

P.L. 1375 as amended (35 P.S. §693.1 et seq.), for maintenance of 600 feet of 

fill along the Conestoga River, by Hartman and Lapp, penni.ttees. 

Appellant, Evalyn R. Brill a resident of Lancaster County, where the , 

fill is located and John E. Schuppert an adjoining property owner, seek to have 

the penni t revoked based on their allegations that flooding is caused by the 

fill located in the 10()--year floodplain, and because of violation of several 

regulations and DER's failure to require an erosion and sedim:mtation plan. 
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FINDINGS OF FACI' 

1. Hartman and Lapp is a partnership doing business at 1520 Linooln 

Highway East, West. I..arrg;:leter 'Ibwnship, Lancaster County, Pennsylvania 17602. 

2. Ms. Evalyn R. Brill is an individUal with a residence at 133 · 

Conestoga Boulevard, Lancaster Township, Lancaster County, Pennsylvania 17602. 

3. Mr. John E. Schuppert lives at 17 Conestoga WJods Road, Lancaster 

Township, Lan~ter County, Pennsylvania, directly across fran the Hartman and 

Lapp property on the Conestoga River, and is an Intervenor. 

4. An original Pennit No. 3673715 was issued to Hartman and Lapp by 

DER on July 30, 1973. 

5. Original Penni t No. 3673715 authorized the placanent of fill along 

the bank of the Conestoga River on land CMI'led by Hartman and Lapp in. Lancaster, 

Pennsylvania, for a length of approximately 286-feet; the fill was to be placed 

between 85 and 185 feet away frc:.m the top of the bank of the Conestoga River, 

with the maximum height of the fill not to exceed three feet. 

6. Original Pe:onit J:ilo. 3673715 was never appealed. 

7. The fill actually placed by Hartman and Lapp was approximately six 

. _ E~~ _feet.~ length, ~ tl].e_?!l6.:-_t'g;>!;.l;imitation oontained in the original 

pennit. 

8. On August 14, 1979, Hartman and Lapp filed an application for an 

9. Intervenor has seen the number and severity of floods increase on 

the Conestoga River over the last fev years .. 

actually placed by Hartman and La.P.J?i the amended pennit authorizes maintenance of 

fill for approximately 600 feet in length along the left bank of the Conestoga 

...---., ... ·--.,.~yeJ;:"~~\WE[l.JFG.iu<L-~~ .-.:frorn..a,fQint approxima-tely -1/4 mile clownstrearn--of,.·- ------=--­

~;,. 

Old Route 30 Bridge, .and having· ·its toe parallel to and 85 feet landward of the 

left bank. 
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11. The fill authorized under Arrended Permit No. 3673715 is located 

in the floodway of the Conestoga River. 

12. The fill is located 85 feet from the stream bank. and the Conestoga 

River must already experience flooding conditions and extend beyond its l'X)nnal 

banks before any water from the river reaches the fill area. 

13. As indicated in the cross-sections of the floodplairi of the 

Conestoga River at the location of the fill the floodplain of the Conestoga River 

in the area of the fill contains approximately ten thousand (10,000) square feet. 

14. The fill authorized by Amended Pennit No. 3673715 causes a reduc­

tion in the cross-section for the 100-year floodpla:i.D. of approximately three per­

cent. 

15. The fill as placed by Hartman and Iapp has a negligible affect on 

the elevation and velocity of floodwaters in the 100-year floodplain. 

16. No ea.rt.hnoving activity or other activity in the stream is authorized 

by Airended Pennit No. 3673715; the amended pennit authorizes only the maintenance 

of existing fill. 

17. Mr. Paul Gardosik, Regional Eng~eer, DER Bureau of Dams and Water­

way Managem;mt, inspected the site of the Hartman and Lapp fill in March, 1978. 

18. Upon inspecting the fill placed by Hartman and Lapp, Mr. Gardosik 

de~~--~~ the fill had been plac~ __ §_i:j.§_f~p:torily, but that finaL stabilizing, 

including finished grading, dressing of slo:pes, and seeding was necessary. 

19. Mr. Gilbert Kyle, Director, DER Bureau of Dams and Watenvay Manage-

-~1;, -~-J;b,.e_till.__.q:~ J;l,l§.~~ ~Lapp property on August--}, -l979.c----- -

20. At his inspection of the fill on August 3, 1979, Mr. Kyle detennined 

that the fill was stable . 

. 2l .• -~-i$SJdeq_~~~E?Q. R._~_t.No. 3673715 to--Hart:man-and Lapp on 

March 18, 1980. 

22. No erosion and sedirrentation plan was required by DER before 

issuance of __ the_ amended pe:r:mi t. ---- ·--,. ------· 
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DISCUSSION 

On July 30, 1973 DER issued a pennit under the Water Obstruction Act 
'1 

of June 25, 1913 P. L. 555, 35 P .s. §681, authorizing Ha:ri:Inan and Lapp to 

place fill ~eng the le:et bank. of the Conestoga River in west Lampeter Township, 

Lancaster County ,Pennsyl vani:a. The area to be covered was 8.5 feet fran the 

edge of the left bank and was to run parallel to the bank 286 feet and to a height 

rot exceeding three feet. In fact, pennittee placed fill for a length of 600 

feet along the river, m v:t.olation of the pennit conditions. Although ro ap-

peal was filed, cert.am concenled citizens, including appellant here, brought 

this and other matters to the attention of DER and on August 14, 1979, permittee 

filed a second application seeking to amend the pennit, this time to authorize 

the additional :!;:ill that was already ;tn place. 

The Dams. Safety and Encroachments Act specifiCally provided: 

'' lc}_ The owner of arr:~· existing dam, water obstruction or encroachment 

who does not hold a penn:i:t shall apply for and receive a penni t pursuant to clris 

act on or before Januacy 1, 1981." 

DER properly advised. pennittee to apply for .. an cnrended pe:rmit in order 

to br.ing. it into canpliance with the arove provision. Appellant YK>uld have 
. . 

this Board find soma :ilnpropriety in this fact and characterizes it as an effort 

to-"legit:i:m:i:.ze the violative fill." There is :nO doubt that this is exactly what 
2 

our legislature had in mind in enacting the al:ove cited language. l!my dispute 

that appellant or intervenor has regarding the procedure in this matter 

therefore be taken up with the legislature, and not DER, permittee or this board. 

·~ 1. This Act was repealed by the DamsSafety and EncroachrnE:mts ,Act 35 
,., .. -."'""""--'' .. P.S .. 69.3..-1 e~-seq,, v:m"ch waS~cted m 1978 and. became effective before the 

axrended pe:mu.'t was xssued. · 

2. The penru."t also ;r-e:qu:Q:-ed that the YK>rk be canpleted by December 31, 
1975 and that DER be notified. Appellant offered no evidence that this was rot 
done, and DER was·· unable to cont"iim or deny lt. 
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Appellant further argues not only that the first pennit should have 
3 

been revoked but that the amended penni.t only compotmds the flooding problems in 

the area. We are convinced that Intervenor John Schuppert has observed periodic 

flooding in the area of the Conestoga river, where his home is located. This, 

however, does not resolve ·the controversy. When questioned on the p:>int, he 

testified: N. T. page SSf. page 56 lines 1-lS, page 57 lines 16-25~ page 58, lines 1-6 

"A Really, I attribute, of course, all of this, the anotmt 
that was put in there, because it was really a large anotmt,. 

that it has raised the level of the water. I might add during 
., ' ......... ;.~ . ' . flooding, not the nonnal water~ .. .-,.,.. . ,._.,, '.-.~...... 1 "v·.r., n.--

THE EXAMJNER: When you say "put in there," you are talking 
about put into the bank area as opp:>sed to on the bank? 

THE WI'Il'JESS: No; it is on the bank, right. 
--· -.1...~·--'-'"'"'"'-',--'·Cenestoga Creek· is- a·relativelr~ ... rfght:''n::M; it iS'a:utost tc)'tilet"· ... ,......-:-"' 

point of being dried up, but it accumulates a lot of runoff during · 
rainstonns, thunderstonns or heavy periods of rain, and it fills up 
from this D.CM. 

Of course, it has been prone, I t:hink, through the years of 
__ _.._ ---"-~-- ·, · flood~ Later:, in recent yea:ts,"''it haS 'Clone' this nore frequenfiy"'' 

it seems since all of this building activity has l::een going on. 
In recent years, it has gotten -

Subs~tly, on cross-examination, Intervenor was asked:. 

! :-..+-............... · ... ..... ..... ..... , __ ... __ 

"~-- 11Q '-You· refen-ed to a lot of'upsti"eam'"activicy goi.ng on. . •. ;.!£""'\ - .\.t..,-:,.••· --'=---- _; 
- ., --. 

What are you refen-ing to there? 

A Well, fills, other fills. There has l::een other filling 
upstream. 

Q Where was that? 

A Well, one is a Church, which I am not sure - they filled. 
I made that as a general reference to filling, and I dJn't think it 
is any secret that there has been filling upstream fran where we are in 
t:he __ G9!1§§i:9.9:~_c.;-~..~. ~;yee,_};b.~e bas. been .controversy about .that · - ---- -- ... ------
in Lancaster. · · 

Q And you think that affects the area in question; is that 
correct? 

•. ·'"·· .,.._._ .",- _ ----~--.J, ;r tJ1.ii* ~g ~f.f~..t-:8Jt really.~ Just like any shovelful 
·- of dirt you throw along that creek affects it. I mean it is a 

minute effect, but you pile them on top and they all add to it. They 
add to the problem." 

--~ ..... ~- ....,..,,..,..""""""-""'""""""''·.4.-n-•. .J.t;._~,,s.eafl,.tha.t, appnapria-t;e...enfereenent ·actie!l'-~d""have· been-·-.- ,...., ___ .. , -
well grotmded if it had been filed after a quantity of fill in excess of the 
pennit limit had been placed,_ but before the amended pe:rinit was issued. 
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Our· question, then, is not whether there is nore flooding row, 

than there was prior to 1973, but, rather -- does the fill placed by :per­

mittee add appreciably to the frequency and severity of flooding? There is 

no doubt that the fill, which is placed ItOre that 80 feet frcm the bank of the : 
4 / 

Conestoga, can play no significant part in the frequency of flooding. This 
. . 

is true because the fill will not be encountered by water unless a.:hd until 

there is a flood of same significance already in existence. . The evidence does 

not convince us that the blame for the infrequent flooding which this area has 

experienced can be laid at _the doorstep of pennittee. There can be no doubt 

that when severe :f;looding occurs, the 600 feet of fill Will have some impact. 

The evidence, however, indicates there to be only a 3 %_ floodplain reduction c 

. 5 c 

. at this location. The· evidence presented does not support the appellant • s allega-

tions nor justify the intervenor's concern. Moreover, the evidence does not show 

that the permitted fill ~uld cause any increase in flood heigh_ts_ or would create 
---- .- ---- -- - -----

·any erosive velocity in .. the stream or would cause any increase in downstream 

damage. Thus, no violation of DER's regulations has been rrade out. 

The regulations provide at §105.251: 

"An applica.tion for any· p:ro:p:>sed levee, fill, or similar 
structure in or along a streai1l or body of water will not 
be awroved by· the Depa,rbnent where: 

(ll it wi:ll increa,se flood heights, either on the oppc>:-
__ _. =-=-·~,,...,site.· bank or-upstream, and fiooaea"sanents· or flcx:X:ri;>r&-· 

tectiDn has not been provided~ 

(2)_ ±twill crea,te emstye velocities in the stream and 
app;mpJ;".;t~te protect;L"'on has, not lJeen provided; 

.. . . . . .. 

4. In~enor ~er testi;eied N.T. page 56, lines 19-25. 

"THE WITNESS: It is on the Dank, right. It starts a 
certa:in distance in from the edge of the :bank and then goes 
back to wnere .;i:t slopes up towards lampeter Road. 

THE EXAMINER: V\buld it l:>e true, Mr. Schuppert, that the. 
water ~uldn 't even get to that point until it had already 
flooded? 

THE W,(TNESS: Tha.t • s true." 

._.,... ...... -~ ........ ~-...··~"J.S,."n'+A~ ... ;f.;I.~~·-he;r-i·zentia:lly prior·to'"tl'ie piacilic:J:Bf,...-~_,_.,...,.....~~"- ···" 4

" 

· , any· :e±ll and was· a. gain measured with the fill in place a;msidering a 100\. year 
:f;lood. There are 10,000 sc;ruare feet in. the f~oodplain and the fill took only 300 
square feet or 3%. There 1.s same question ra1.sed about the accuracy of theS.e 
measurements but no evidence was offered to refute them. 
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( 3) it will increase flood dawages downstream through a 
loss of floodplain storage; or : 

(4) it is designed for a discharge less than the 100-
year flood." 

As previously indicated,_ we.Jla.ve~_f.ound..no .... violation of this regulation. 

; .- .. ·~ (" , .• t- ·~ ' .··-w-.. .... : 

There is much ooncern expressed by appellant over the faCt that DER 

at one t:ine said that the additional fill authorization ~uld be oonsidered as a 
6 

"prop:>sed" action, but the amendment procedure which was actually used, oon-

siders only maintenance of existing fill. The only basis for objection ~uld 

seem to exist if the project could esca:pe review by one procedure rather than 

another. In fact, appellant was s:pecifically advised that an application for 

penni.t amendrrent filed by permittee Ha.rtm:m and Ia.pp, was mrler oonsideration and 

that there ~uld be a right of· appeal when and if it was issued. We can find oo 
7 

hann to remedy. 

Finally, the question of the standing of appellant has been raised 
8 

numerous times throughout this proceeding. We have given appellant every 

opp::>rtuni ty to show standing but the testi.Irony is oot sufficient to carr.y her 
-- • . -- .J. • -- . 

burden of proof on this issue. When asked the question directly: Page 9 lines 4-12. 

"THE EXAMINER: Well, that is the question that we are 
interested in. What affect has the flooding had on you? Has 
the fJ..~g -~d- El!l_a,t.Ject on you? Is_ that_ your J:X)sition. 
:personally? -

6. In a letter of March 12, 1980 to a group of which appellant was a member, 
--=--=--=·"'~)J)S!i~:!;~cL;.r- .... :~'tQ~m...r:trre!lt.:u~c;QI}S;i.~ -Hartmaa -and--Law-'-s~arnended penuit-·- ,_,-- c·-=-=-­

as if it is a Proposed action. If the issuance of the amended pennit ~uld con-
flict with the current law and regulations, the Dep:rrt:rrent will enforce corrective 
action as necessary to maintain waterway capacity of the stream." 

7. One other aspect of the problem is the fact that DER did oot require a 
sedimentajJ._cm. ~ero§.tgn,_p;Lgn :be; ule.:i.j;)y,_pemli.tt-ee.- ·-The·-fill-i&-!X!JW-..s-tabilized -.-r:"'""'·-· 

~,...-. -..- "aiid.......,.oo~e is. -~· necessary. ~~l~t ~uld have DER, nevertheless, require 
such a plan, even though the :period when it was needed - during placement of the 
fill, is many years past. While not excusing· this shortcaning, we also will not 
rDN require :perfoi'Itai1ce of a useless act. 

~ .,._".._... ~·,JL=,~..,as ,..appellant.,;w.a.s .,withQJJ;G-,~l:lBS€±·-we-den.ied· wi~.·-p::z:ej-ucttce-,··- .,__,... ,_,_ ___ ._ 
a notion to dismiss the appeal, filed prior to hearing by p:rmi ttee. -
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MS. BRILL: Personally, yes. We believe that the filling 
has created addi tiona! flcx:xling for people. 

THE EXAMINER: Of your property as well? 

MS. BRILL: Perhaps. It is very hard to ascertain exactly 
what affects the arcount of flooding that one receives." . 

~. "',., .. , ... _.,~, ~-~e-is.-~s~vicl.ence···tha~·t::he' -appeJ:lan:t·"''dbes·mt-live· m. ·tn.e "3mnemateVicln1W= _,.," 
I 

of the fill area, but was elevated to spokesperson for those who do. She is 

not an attorney at law, but was pen:nitted to conduct her own case before the 

'::>HU>'W· ·' .... ..l::loard..·-It• goes~with0ut saying/~·that' she-;canl nee' legally' represent"'"' the[ .futel:Veoor/71n;-

or others in any capacity. In an effort to prevent the };X)Ssible dismissal of 

the case without giving it the consideration it deserves, the board allowed 
• , · .~. LJtJU-> , u.~lr<t,.l•··t'l.·· ··, ~r"''n1."l'Y"'\'r"'V""''.,......,_ 

.... ,.. ... ~_....,_.,__one-Jehn,E.·,£chuppertt· a.rr .. adjo±tiihg' 1anffowiie! ... ~ffi ilit:erv-eilem the proceedings 

on the day of hearing. It is now clear that we must dismiss the appeal of 

Evalyn R. Brill for want of standing. The intervenor, of course, remains a 

party to th ---~~v.;..··rot-,r ~l,;.!r:"I>T rn ,...,.....,.--, _,_..,...,... .... ...,. proper- .... ·. e p.LU\.-'==~ .. u.ug~. 



OONCLUSIONS OF UW 

1. The board has jurisdiction over the parties and subject matter 

of this appeal. 
,· 

2. Appellant, Evalyn R. Brill does not reside in close proximity 
' , 

to the fill pennit area, the subject of these proceedings, has f~led to show 

any affect upon her property fran the alleged flOoding, and therefore lacks 

standing for her appeal. 

3. John E. Schuppert, filed a petition to intervene which was allowed 

by the J:::oard, at hearing, over objection of pennittee. Granting a petition to 

intervene is largely within the discretion of the Hearing Officer, and was 

proper under the facts of this case, inasmuch .as the penni t "V.Uuld othe:rwise 

escape review simply because the parties did not have benefit of counsel. 

4. Intervenor has ~ailed to carry the burden of proving that there 

has been any increase in the frequency or severity of flooding due to the fill .. 
which Hartman and Lapp was pennitted to maintain. 

5. Intervenor has failed to prove a violation of the Dams Safety 

and Encroachnents Act or any r.egulation of. DER because of issuance of .Amended 

P~t No. 3673715. 

·-
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ORDER 

AND NOW, this2nd day of February 1981, the appeal of Evalyn R. 
' 

Brill is hereby dismissed for lack of standing and the action of DER in 

issuing llnended Iermit No. 3674715 to Harbn3.n and lapp is her~ s~tained. 

DATED: Febnmry 2, 1981 

ENVIroNMENTAL HEARING :OOARD 

PAUL E. WATERS· 
Chairman 
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EH.B-43: ll/79 

RAYMJND L. BtJl'ERA 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building ,.ant floor Annex 
112 Market Street 

HarrisburJ. Pnnsylvania 17101 
(717) 787-3483 

Docket. No. SD-114-H 

Pa. Sewage Facilities Act 
25 Pa. Cede 71.16, 94.11 

-/.--

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Dennis J. Harnish, Member, March 10, 1981 

This matter a::mes before the board as an appeal fran DER' s disapproval 

of a prop:>sed amendment to the official sewage facilities plan of Upper Provi-

I 

d.ence 'I'ownship,. M:>nt~ Cqupty •. _, .'lbeccprotfered. amendment oontatplated connection-

of appellant's pro:posed subdivision to the sewer system served by the M:mtganeJ:y 

County Sewer Authority's (M:SA} "oaks" sewage treatment plant. DER's rejection 

oaks plant was hydraulically overloaded. 

- ; : !l : ' :·:. - - FINDINGS ·op F7\CT 

1. Appellant is Rayrrond L. Butera (Butera), an individual whose busi-

ness address is 30 West=.Airy,Street, Nol:ristown, Pennsylvania. 
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2. Appellee is the camonwealth of Permsyl vania, Department of Envi.ron-

mental Resources (DER)_, the agency entrusted with the administration of ·the 

Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P .. L. 1535, No. 

537, as amended, 35 P.S. §750.1 et seq. (Sewage Facilities' Act),' and of the 

Pennsylvania Clean Streams Law, Act of June 22, 1937, P.L .. 1987, as amencled, ·35 

P.S. §691.1 et seq. (Clean Streams taw). 

3. This appeal relates to Butera's proposed dewU.oprent of a tract 

of ground of approximately nine acres, located in Upper P%:Ovidence Townshi.p, 

!t:mtganery County, known as the "Char-Mar" subdivision, into forty-two lots for 

twin houses. 

4. On October 12, 1979, DER's Norristown Regional Office re::eived 

fran Butera a "Planning M:xlule for Land Develop:nent" which was sul:mitted to re­

quest that, in order to ·accc:moodate the Char-Mar subdivision, Upper Providence 

Tc::Mnship be penni tted to revise its official plan pursuant to the Sewage Facili-

ties Act (53T plan) and pursuant to Title 25 Pa. Code, Chapter 71, the Rules 

and Regulations of DER pranulgated under the Sewage Facilities Act and. the Clean 

Streams Law. 

5. On or arotmd Nc::>va:rber 2, 1979, DER's ~office received 
I 

fran the Township a letter transmitting the Char-Mar planning rrodule and indi .... 

eating that the Township had approved Butera's prqosed revision to the Township's 

537 plan. 

6. By letter dated December 6, 1979, DER infonred the 'lbwnship that 

it was deferring actj:on up:m the Char-Mar planning noo:ule, since the M:mtgomery ' . ( 

County Sewer Authority (M:SA), which operates sewage plant facilities into which 

the Tcr.m.ship and there;fore the prop.')sed Char-Mar developrent ~uld discharge 

sewage, bad oot yet sub:nitted the wasteload manage::m:mt plan required of it by 

'l'ftl.e 25· :Pa. Code, Chapter 94 • 
.... 
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7. On February 27, 1980, :sute:ca' s counsel wrote to DER citing DER' s 

DecEmber 6, 1979 letter to the Township and requesting that DER clarify the 

status of its review of Butera's prop:>Sed revision to the Township's 537 plan • 
• 

8. By letter dated March 20, 1980, Charles Rehtri, Chief of the 

Planning Section of the Bureau of Water Quality Management at DER's Norristown 

Regional Office, resp:mded to Butera's February 20 letter. IIi this resp:mse, 

Rehm: (1) described DER 1 s efforts to obtain fran M:SA a wasteload managenent 

plan for dealing with the hydraulic overload problen at the Oaks sewage treat­

IOOnt plant; (2) reported on proposals then being considered for allocation of 

capacity which DER and M::SA hoped r,.uuld be made available by infiltration/inflow 

(I/I) r,.urk on M:SA~ed lines; (3) explained that DER would need to extend the 

period for review of requests for revisions of 537 plans (such as Butera 1 s) con­

cern:i.ng systens served by the Oaks plant, and furthenrore that, until such tirre 
I 

as M:SA suJ:roitted an acceptable wasteload nanagement plan, the only final action 

DER could take on a 537· plan revision request concerning a system served by the 

oaks plant, would be to deny it. 

9. On or about May 27, 1980, Butera 1 s oounsel requested that DER take 

final action on Butera's request to revise Upper Providence Township • s 537 plan 

to include the Char-Mar developtEnt. 

10. By letter dated June 24, 1980, Mr. Rehm info:nted Butera 1 S counsel 

that Butera 1 s requested revision to Upper Providence Township's 537 plan was not 

approved, because "[t]he overloaded oonditions at the M::mtgorrery Coanty Sewer 

Authority's plant remain outstanding." That denial of approval is the subject 
~ . 

Of this appeal. 

11. According to floW reports sul::mi tted by M:SA pursuant to their 

obligations under Title 25 Pa. Code, Chapter 94 (94 reports), sewage flows through 

.... 
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I 

I 
I . 

' 

' ..;~ ... " 

ti';l.e Oaks sewage treatment plant have exceeCed its rated hyQraulic capacity of 

3. 7 ril:i.llion galion per day (rcgd) during at least twenty .ftalths out of the forty­

three nonth period covered by the rep:>rts. 

12. One reason that the Oaks sewage treatment p~t ~ its rated 

hydraulic capacity is infiltration inflow; i.e., during raiey' weather water 

seeps from the gJ:Ound through cracks in the sewer lines leading to the plant. 

13. During February 1979, the oaks plant experienced average .. flowS 

of 12. 3 rcgd for twelve days; for the rest of the m:mth the plant was fl.c:x:xled out. 

14. ·At least twice during the twelve-nonth period prec:::ed.i.n; June 1980, 

the Oaks plant exceeded its rated hydraulic capacity of 3. 7 m:;d for three con-

secuti ve nonths. 

15. The Oaks . plant is in a state of chronic hydraulic overload and 

the overload is getting "WOrse. 

16. Hydraulic overloading at a sewage treatment plant of the type 

used at Oaks results in the washing of partially untreated ·curl rZM sewage into 

the stream serving the plant, and also reduces the ability of the plant to treat 

subsequent flows. Discharge of partially untreated and raJN sewage into a stream 

covers the stream bottan, snothering the food supply for aquatic life and exerting 

an tmusually high oxygen danand, causing the fonna.tion of hydrogen sulfide and 

nethane gases. 

17. In a number of instances fran 1977 to date the s~ system leading 

to the Oaks plant was inca:pable of handling the quantity of flow, and at these 

times, the pump station bypassed raw sewage directly into the SchuylkillRiver. 

Had the bypassed sewage gone through the system the flow rates 'WOuld have been 

even higher than those listed. . 

.1.8. M:SA. has applied for federal grant noney to expand the Oaks plant 

from its present hydraulic ~city of 3. 7 mgd to 9 :rrgd; the earliest t.i.m= that 
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_ oon.Struction cou.l.Q be c:c:q:>leted assuming that the application is approved, how-

ever, is three to four years in the future. 

19. A nunber of t:i.m:s since 1977, DER has requeste:l that K:SA and 

mmicipalities tributary to the Oaks plant limit sewer ~ or engage m 
allocation of sewage capacity. 

20. In 1979, when M:SA's Cla.pter 94 reports still .indicated that the 

Qaks plant -was hydraulically overloaded, DER -requested that M::SA subnit to DER 

a wasteload nanagarent plan for dealjng with the overload, pursuant tc its obli­

gations under the newly a:m:mded Title 25 Pa. Code §94 .21 (a) (3) • K:SA, l'x:Mever, 

did not sutmi t such a plan until June 18, 1980. 

21. The wasteload management plan for the oaks plant sul:mi tted by 

~on .June 18, 1980 relies entirely on correction of I/I problems and projects 

a maximum flow reduction of .5 ngd. 

22. M:SA' s wasteload management plan for I/I reduction would take 

considerably longer than six to nine ncnths ·to jmplenent and would at best re­

sUl t in t11;~ elimination of twenty to thirty percent of the estimated • 5 IBJd of 

I/I, because I/I correction work involves_ el jmination of cracks thJ.'ougb:Jut the 

length of a long sewer system. 

23. Even if ~lementation of M:SA's proposed I/I work resulted in 

reduction of the full projected .5 ngd of load, it is now apparent that .5 ngd 
/ 

ncre of capacity would serve only to accept the additional loads caused by tlx:>se 

' 

construction projects tributary to the Oaks system wnich have already been given 

537 revision approval; i.e. there woUld be no additional capacity for new projects 

created by I/I work to the Oaks plant. 

24. After DER became -aware of the Oaks plant overload problen in 1977, 

and when it became apparent that M:SA and local officials were not taking ef-

----
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· .fective· action to limit connections to·the Oaks system, DER considered but re­

jected imposition of a ban on connections to the system pursuant to 25 Pa .. Code 

§94. 31. DER instead expected and encouraged local officials to 't'.Ork out solutions 

to the problem at the local level in accordance with the newly~ 25 Pa. 

Code §94.21, the Clean Streams law and the Sewage Facilities Act. 

25. When DER became aware of the overload problem at the Oaks plant 

in 1977, it began infonn:ing applicants for 537 plan revisions that it w:mld 

require an extension of time for action on all 537 plan revision applications 

which would result in connections to the sewer system tributary to the ·overloaded 

plant. The extensions were required so that DER could evaluate the plan re-

vision applications in light of MCSA' s anticipated wasteload management plan. 

DER felt that an imnediate grant of revision approval would be inappropriate in 

light of the existing hydraulic overload, and an .iirrredi.ate refusal "WOuld be 

necessary unless MCSA found a way to manage the Oaks wasteload properly until 

the plant was expanded to a capacity of 9 ngd. 

26. In the spring of 1979, assuming that M:'SA's I/I work could yield 

sarre 50,000 gallons per day of flow capacity in the Oaks system, DER, as it has 

in other cases, offered to MCSA and all municipalities served by the Oaks plant, 

including Upper Providence Township, the opportunity to apply for the use of 

that anticipated 50,000 gallons per day of capacity via "special allocations". 

27. When MCSA and its tributary municipalities failed to su1::mi. t re­

quests to utilize the 50, 000 gallons-per-day special allocation, DER approved 

a 537 plan revision calling for the "Geyer-Kratz" suJ:xlivision to add 33,900 

' 
. __ gallons. ,per _day . .additional flow to. the Oaks system. 

28. Other than its 1979 approval of approximately one-third of Geyer-

Kratz's total requested flow, DER did not approve any 537 plan revision requests 
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···. '.) .. ·. 

-- to add additional flow to the-Qaks system :fxan the tiire it -be:Jan r~ 

extensions of time for revision review in. 1977 thrOt:gh _ Sept:el:tiJe.r, .1980, 'When 

all deferred revision requests were denied. 

29. DER several times rec:alnexled to M:SA and lOcal <;;fficials that 

they explore methods to gain additional capacity in the oaks system other than 

I/I, to wit, the use of t:e11p0rary on-site septic systems or interconnection 

with sewage interceptor lines in Noxristcwn or Valley Forge. 

30. DER met with the Bare Bl.1ilders Association of M:>ntgatery County 

al'¥1 with other developers to discuss alternatives to disp:>sal of sewage in the 

ow..rerloaded Oaks system. 

31. DER employees net with Butera or his representatives and suggested 

methods of sewage distX>sal for the Char-Mar subdi. vision other than connection 

to the overloaded Oaks system. 

32. During DER's meeting with Butera or his representatives, IER 

~loyees_ advised that on-site disp)sal systems be explored for the Char-Mar 

subdivi.si9n, because M::>ntganery Cotmty's Soil SUrvey indicated that the develO?-

ment site might be suitable for on-site systems. 

33. Butera testified that neither he oor anyone acting on his be­

half has investigated any method of sewage disr.osal for the proposed Char-Mar 

developnent other thah connection to the overloaded oaks system. 

DISCUSSION 

Rayncnd L. Butera, appellant herein, has subdivided a 9.08 acre tract 

of ground situated in Upper Pr-ovidence Township (Tcrw:nshi.p) into a 42-lot sub­

division which is known as Char-Mar. In May of 1980, the appellant obtained final 

plan approval for Char-Mar fran the Township as required by the Permsylvani.a 
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Municipalities Planning COde, 53 -P.S. §§10101 et seq. However, this app:r:oval 

was conditioned inter aZia \ItX)n obtaining all DER approvals required under the 

Pennsylvania Sewage Facilities Act, Act of January 24, 19-66, P.L. 1535, as 

amended, 35 P.S. §750.1 et seq. (Sewage Facilties Act) as :well ~ cbtaining the 

sewer extension pe:cnit required by the Pennsylvania Clean Streams Law, Act of 

J1.me 22,1937, P.L. 1987, as amended 35 P.S. §691.1 et seq. (Clean Streams Law). 

Pursuant to DER' s practice and the applicable law (25 Pa. Ci::xie §91. 31 

et seq.) it was necessary for appellant to obtain OER's approval of an amend­

ment to the Township's Sewage Facilities Act plan before filing an application 

with DER for a sewer extension pennit. Aca:>nlingly, on or about NoYanber 2, -

1979, the Township sul:::mitted to DER a Planning !b:iule for Land Developtent for 

Char-Mar.l 

On Decanber 6, 1979, DER ootified the Township that it had c:anpleted 

its review of the profferred arrendm:mt but that it was deferring action there-
. 

\lp:)n pending receipt of an approved Chapter 94 Manag'Ement Plan fran M::lntgcrnery 

County Sewer Authority (M::SA) • M:SA is the pe:cm:ittee of the "Oaks" sewage treat-

ment plant where sewage generated at Char-Mar w:mld be treated according to the 

proffered am::ndrrent. Since 1977 the oaks plant has been hydraulically overloaded 

in a chronic manner so DER felt that it oould mt approve arr:1 ll'Dre connections 

to the plant unless and until M:SA, through its Olapter 94 Managanent Plan, dem­

onstrated that additional capacity would be made available to handle Char-Mar 

as well as other higher priority projects. It was mt until June 24, 1980, 

following a specific re:;ruest by appellant's counsel, that DER fonnally disapproved 

' 
the proffered am:mdment. 

1. The Planning M:ldu.le itself was received on or about October 12, 1979, 
but the transmittal letter of the Township adopting the m:Jdule as an amendrrent 
to its official plan was oot received until November 2, 1979 and only then was 
the proffered anendment ~ete. 25 Pa. ·Code §71.16(b) (2). - · --- ·- ·- --- --
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Appellant's first argment regcmiing · IER' s disapproval is that the 

proffered amenc:lne1t had been approved by operation of law. To decide this question 

it is first necesscu:y to decide whether the proffered amendment 'WaS a plan re­

vision or a plan supplet~.mt since different regulatory review ~ are trig-

gered by these different types of amendrrents. 

The proffered amendment was sty led as a suppleren.t and appellant urges 

us to oonsider it to be such. However, DER has oonsidered it to :be a revision. 
I 

Pursuant to 25 Pa. Code §71.15 (b) (2) all amendments to official plans ltllSt be 

cx:msidered as revisions unless the official plan adequately meets the sewage 

disposal needs of the proposed subdivision. Since the oaks plant suffers fran 

hydraulic overloading, it cannot be oonsidered as an adequate rrethod of sewage 

disposal for Char-Mar at this time. M::>reover, DER' s detel::mination that an 

·amendment to an official plan should be treated as either a revision or a 

supplem:nt is entitled to great weight. MaxweZZ Swart:wood_, et aZ v. CommoraveaZth 

of Pennsyl-vania_, DER, No. 2435 C.D. 1979 (decided January 23, 1981). We, there­

fore, oonclude that the proffered amendment should l:e considered as a plan re-

vision. 

Pursuant to 25 Pa. Code §71.16 (c) DER is required to either approve 

or disapprove a plan revision within 120 days. and this regulation is as binding 

upon DER as a statute. In Re: BentZeyviZZe Pl-aza_, Inc., 38 Pa. Comonwealth 

Ct. 235, 392 A. 2d 899 (l977) • Pursuant to 25 Pa. Code §71.16 (d) • However, 

DER's fail~e to disapprove a plan revision within 120 days shall r.ot l:e deerred 

to constitute approval of that plan revision, if DER, within that time, infonns 

the rnunicipali ty that an extension of tirre is necessa:r:y to CXJmplete review. 

Here, nDre t.1-. .. a.••1 120 days passed between the Township's sub:nission of 

the Char-Mar plan revision and its fm:mal disapproval by DER. However, on 

December 6, 1979 DER sent the Township a letter in which it stated that it 

had ~leted its review of the Char--Mar plan revision but was deferring 
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action thereupon ·pending receipt of a wastelaad nanagarent plan fran 

M:SA. The question presented to this :board, therefore, is whether DER's 

letter of December 6, 1979 constitutes a request for an extension of time which 

tolls 25 Pa. Oode §71.16(d). 

In Beaver Construction Company, Inc. v. Commonwealth of PennsyZvania3 

DER, No. 1767 C.D. 1980 (decided Oct:cber 2, 1980), Ccmronwealth Court was presented 

with this precise issue. DER's letter in Beaver3 supra, as here, stated that its 

review of the proffered plan review had been ~eted but that DER was deferring 

action thereUfOil. 2 The plaintiff, in Beaver, supra, argued that §71.16 (d) was 

oot tolled because a) the letter stated that review had been CC'Ilpleted and b) it 

did not contain a specific request for an extension of time. Cc::mtDnweal th Court, 

however, held that "a full reading of the entire letter p::>ints strongly to the 

conclusion that the subsequent statsnent in the letter, referring to further 

action, ov~ides the initial staterrent that review has been cx::rnpleted." (See 

page 5 of slip opinion • .) 

In Beaver, supra, which was a mandamus action, Ccmronwealth O:mrt did 

oot have to decide the. issue of whether the above language constituted a request 

for an extension since the plaintiff therein oore the burden of clearly proving 

its legal right. Because plaintiff, in Beaver, supra, had oot clearly sh:::lwn 

lE F s letter to be other than a request for extension Cormo11W'eal th. COurt denied 

the requested relief. 

In this case, too, the appeUant, as the party appealing IE P s refusal 

to approve a plan revision, bears the burden of proof. Raymond E. Diehl, v. Corronon­
~ 

wealth of Pennsylvania, DER, 1979 EHB 105; Eagles View Lake v. ·DER, et aZ., 1978 

EHB 44. Therefore, we hold that Beaver, supra, controlls the present case and 

W"e, too, reject the appellant's §71.16(d) argurrent. 

2. Since the Beaver., plan review was also for a M:>ntgomecy County sul:x:livision, 
it is likely that the sarre reason for deferral exi.s~ in Beaver, supra, as here, 
i.e., lack of capacity in the oaks plant. 

"'"'--
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~st of appellant Is remaining arguments allege that IER abused its dis-

c:retion in disapproving the Char-Mar plan revision. Appellant doesn 1 t a::mtest 

DER.1s finding that the MCSA oaks sewage treatment plant is hydranl ically overloaded 

as that tenn is defined at 25 Pa. Code §94.1. Indeed appeilant' didn't contra-

vert the testinony of DER officials to the effect that, by reason of this over­

load, raw sewage was periodically discharged into the waters of the camcnwealth 

{through a by-pass) and that the treatment efficiency of the plant was substan­

tially reduced with regard to the remaining sewage •. 

Appellant's main line of attack was that DER smuld have used other 

methods (including sewer bans) to address this overload condition rather than 

the method which DER did adopt, i.e., deferring appl:OVals of sewer extension 

pennits and plan approvals for developrients tributary to the oaks plant. This 

a.rgurrent is quite s:iln:i.lar to an argurrent addressed by this l::oard in The K:t>avitz 

Corrrpany v. Commonweal-th of PennsyZvania, DER, 1978 EHB 224. There, the OOa.rd 

stated that: 

..... ~ .. ~ ~·. ;.: -----..! : 

. "Appellant ~la.:i.ns that the department has 
:rlOt jnp:>sed a sewer ban on connections to the lines 
in question, and argues that it slx>uld. be pennitted 
an extension as long as lateral connections are being 
allowed. Again, appellant fails to distinguish between 
an extensiGn-and a cormection, which are treated dif­
ferently in the law and seen clearly distinguishable 
in fact. Any person buying into an area where there 
are existing sewers would reasonably expect to be able 
to connect to those sewers; whereas a person buying 
unsewered land for develq;:ment ImJSt reasonably expect 
to obtain· sc:me sort of permit to sewer the la:hd ·or to·· 
provide for sewerage . treatment by on-lot septic systans. 
Those differing expectations are SuptxJrted by the reality 
that connections to existing lines up to a planned ca­
pacity have been contemplated in the design and per­
mi:tting of the existing treatment plant and collection 
system. Where- problems with the system develop it: is 
logical, and to us entirely proper, to :begin by re­
fu.s.i:ng to penni:t extensions· of the system and as a 
last resort to prohibit any ronnections to existing 
lines. The p;>licy that is enbodiecl in the law, and 
the old and rew regulations adopted by the Environ­
-nental Quality Eoa:rd, to ban laterar·· connections to 
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. . '; ~: ... ·-.-· ... , .· ..... 

·· existing lines as· a last resort where environmental 
conditions warrant such an imposition seems to us a 
reasonable one. We cannot accept appellant's argU­
ment that an extension should be allowed if lateral 
connections are being allowed." 1978 EHB 224, 232 

The appellant has proffered :oo cogent reason whiCh -wopld cause us 

to depart :frcxn the decision cited aboveo 

The appellant also alleges that IER's actions have deprived him of 

his right to equal protection under the laws. DER' s officials Messers. Rehrn 

and Stinson, who were witnesses for both parties, testified that since the 

surmer of 1977 DER treated all those who, like the appellant, required sewer 

extension penro_ts and/or plan approvals, signifying the oaks plant for .treatrrent 

in a similar manner. 

DER de£erred action on all these requests until M:SA could develop 

ll'Dre capacity at the Oaks plant by reducing infiltration and inflow to the sewer 

syste.n tributary to the Oaks p~t and/or by plarming, financing, and constructing 

such short-tenn alternatives as connections to the Valley Forge or Norristown 

sewage treatment plants or even the construction . of temporary .package type 

sewage treatmentp!antsadjacent to the Schuylkill.River. When DER finally deter­

mined fran review of M:SA' s Chapter 94 plan that the only al tenlati ve acceptable 

to M:!SA, infiltration-inflow reduction, 'ii\Ould rot free up capacity useable by 

those in appellant's position, all s.imilarly situated parties received denial 

letters. 3 

Appellant cites three types of allegedly inconsistent practice: 

a) connections to the Oaks plant by those who required no plan ap-

provals {Pecause they were within the service area of the existing system) ; 

3. Even if all the projected 500,000 gpd capacity were freed up this 'ii\Ould 
be used by developrents which had pre-1977 plan approvals, no extra capacity 
~d be available for those like appellant who had rot obtained plan approvals. 

,. 
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b) oonnections. to the Oaks plant by· those· parties who had pre-1977 

plan approvals; and 

c) the Geyer-Kratz subdivision which was approved pursuant to a 

"special allocation" of an additional 50,000 gallons capacity ~t the Oaks plant. 

Clearly, those parties in categories "a" and "b" above can be sharply 

distinguished from the appellant. Those in categm::y "a" are traditionally and by 

- 4 
law (see Chapter 94) oonsidered to be the responsibility of local governrrent. . 

Similarly, those in categocy ''b" can easily be distinguished from the appellant. 

The law oonsistently recognizes the difference between revoking a plan approval 

already given by DER and refusing to approve a proposed plan revision •. Toroo 

DeveZ.opment Company v. CommonJJ)eaZ.th of PennsyZ.vania~ DER, No. 2464 c.o. 1979 

(issued E'ebruary 4, 1981) • 
I 

Finally, although it is less clear, the C"£yer-Kratz situation can' be 

distinguished from appellant's situation. At the time the Geyer-Kratz plan re-

vision was partially approved (33, 900 . gpd out of 97,650 gpd) , IER believed 

that nore:.than 50,000 gpd of infiltration would be rerroved within 6 to 9 nonths. 

DER rrrw knows a} that it will be at least another. 9 nonths until infiltration 

is remved and b) that any additional capacity so created would be taken up by 

projects which already have plan approval. It is elemental oonstitutional law 

that neither the due process nor the equal protection clause is violated by 

reasonable classifications. The appellant has oot borne his substantial burden 

of demJnstrating his ·classi::eicati.on . to· .be . i.JI?rea.Sonable. 

In oonclusion, this boaid synpathizes with the plight of the appellant 
~ 

and other would-be developers whose projects are stymied by lack of adequate 

4. IER has consistently attempted to encourage M::SA to oontrol these 
oonnections although its efforts, in this regard, have yet to be blessed with 
success. See also the discussion on page 11, suproa. · 

.-· 
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sewage services. The board has, in1 fact, rnade:eve:ry effort to aCCOIIOdate both 

environmental and econcmic interests. (See for example, Dover Township Board 

of Supervisors, et aZ.. v. CommomveaZ.th of PennsyZ.vania, DER, EBB rn:ket No. 

78-090-w.) However, in this case, the board's sympathy is · stra..Fried because 

the appellant has failed to even investigate the alternative of on-lot sewage 

disposal systems even though this alternative was suggested to him b.Y DER of­

ficials and even though the M:mtgareJ:y County soils map indicates the p:::>tential 

suitability of the underlying Char-Mar to accept and renovate sewage. M::>reover, 

due to the efforts of DER and M:SA, the Oaks plant is due to be expanded within 

3 to 4 . years so that the appellant is not condenned to defer developnent of 

Char-Mar indefinitely •· 

With all of this in mind, as -well as 25 Pa. Code §94.11 which pro­

hibits sewer extensions tributary to overloaded plants and 25 Pa. Cod.e §71.16 

(e) (4) which requires DER to implement inter aZ.ia §94.11 when reviewing plan 

revisions, DER's presently appealed denial is clearly supported by both the 

facts and the law. 

CONCLUSIONS OF IAW 

1. The board has jurisdiction over the parties and subject matter 

of this appeal. 

2. Pursuant to 25 Pa. Code §71.16 and 94.11 DER may properly dis­

approve a plan revision based upon a connection to a hydraulically overloaded 

' plant. 

3. DER' s letter of December 6, 1979 was a request for a extension 

of t:ima which tolled 25 Pa. Code 71.16 (d). 

,#• 
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- · 4. DER 1 s denial of the requested plan·· approval did not deny appel­

lant of due process or equal protection of the laws and was neither arbitrary 

nor capricious. 

5. The appellant had the burden of proof in this ma.tter. 
i 

ORDER 

AND NOW, this lOth day of March, 1981, the appeal in the above 

ma.tter is dt.smissed. , 

· ENVIroNMENTAL HEARING IDARD 

PAUL E. WATERS 

DATED: March 10, 1981 

~-
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EHB-4~ 12/79 

.. 

v.· 

•• 
COMMONWEALTH OFPENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 

· - 112 Market• Street 
Harrisburg, Pennsylvania 171 01 

(717) 787-3483 

Docket. No. 80-144-H 

The Clean Streams law 
Sewer Extension 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and EAST IMiPEIER 'l'a'Jl~SHIP SDVER AUI'HORITY, Pennittee 

ADJUDICATION 

By: Dennis J. ~sh, Member, July 23, 1981 

The present matter arises fran the issuance 'by DER to the East Lampeter 

Township Sewer Authority of a.·· sewer extension penni t which. would all~v the 
.· .· . 

authority to connect some 27 homes to .the !1a.nheim Township interceptor which is 

tributary to the Lancaster Nort~ Sewage Treatment Plant. 

Fll\1Dll1GS OF FACI' 

1. Northwest of and adjacent to the City of Lancaster is located a 

residential corrmunity of rrore than 27 residences having a suburban development 

denSity. 

2. The said conmuni ty consists of horres serviced by on-lot sewage 

disposal systems many of which are at least 20 years old . 
. • . 

-68~ 



•. 

.. . 3.~~: Six of the said 27 sys~·malfunction· an occassion ~usually 
.... .,., .. -1. 

during wet weather) causing the backup of sewage through plumbing fixtures into 

the harres serviced by said systems as well as the appearance of v.-et spots in the 

yards of said residences i the ocCupants of these residences. have: petitioned for 

public sewers. 

4. No malfunctions have been dOC1.lllEilted or reported at the remaining 

21 residences and the occupants of many of these residences do not want public 

sewers. 

5. None of the owners whose systems have malfunctioned has atterrq;>ted 
'-

to repair· or replace his system; however, due to soil types; easerrents, and lot 

sizes it may be difficult or irrpossible to replace sarre of these systems • 

. 6. The camnmity in question is bound on the north by Pa. Route 23, 
. . . 

and on the south by Pine Drive; it ccmprises h<:xres arranged along Willow Road 

and Franklin Circle which circles off Willow Road. 

7. Willow !IDad slopes frcxn a point adjacent to Franklin Circle to 

Pa. Route 23. 

8. . The authority .proposes to sewer Franklin Circle and the portion 

of Willow Road which slopes towards Pa. Route 23 and to extend the seWer-line 

which presently runs along Pa. Route 23 and tenninates at a pump station east of 

Willow Road down to Pa. Route 23, across the Conestoga River and into the Manheim 

TOwnship interceptor. 

9. The Manheim Township interceptor connects, through a pump station, 

to the Lancaster North Sewage Treatment Plant. 

10. The said pump station periodically overloads, causing sewage to 

flow fran two manholes through b<AJ backyards to, respectively, Landis Run and 

the Conestoga River. 

11. The Lancaster North Sewage Treat::Irent Plant is hydraulically 

overloaded. 

·-69-



12. Sewage- collected in the proposed project woll!-d add to the over­

load at the said sewage treatm:mt piant and- ptnnp station aflliough the additional 

flow would not be of great significance Cc.mpared to the existing overload. 

13. The connection of six hane5 in the Said community. experiencing 

malfunctions is necessa:ry for the elimination of public health hazards. 

-· 
DISCUSSICN 

· The present matter involves a residential corrrmmity adjacent to and 

northeast of Lancaster, Pennsylvania. This ccmnuni ty is · located in East Lam­

peter Township, Lancaster County and is bormded en the north by Pa Route 23 and 

on ··the south by Pine Drive. The 21 hares pertinent to the instant matter are 

arranged along Willow Road (which road connects Pa. Route 23 to Pine Drive) and 

Franklin Circle which circles off Willow Road. 1 

The topography of. the area is such that Willow Road slopes towards Pa. 
- -

Route 23 fran a point adjacent to Franklin Circle. All of the hcxres in this area, 

which is settled at suburban density, are serviced by sorre type of on...;;lot sewage 

disposal systems. Public water is available although sorre residents prefer to 

use their private wells as water supplies and they have, apparently, not been 

forced to connect to the public water system. 

The requests of sorre six families in this area for public sewerage 

. rroved the supervisors ·of East Iampeter Township; through the East Iampeter Tcmn-

ship Sewer Authority, to plan a public sewage collection system for this area. 

1:. The penni.t in question discusses 27 horres but-DER at the hearing stated 
that only 21 hones were actually contemplated to be sewered. 
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.. The- prdp0sed- project w:>uld sewer Willow Road- from, and including, 

Franklin Circle down to Pa. Route 23 and thence along Pa. Route 23 and across 

the Conestoga River to a connection point with the existing 36" Manheim Township 

interceptor. The said interceptor delivers sewag~ via· a Manheim Ta-mship pump 

station to the Lancaster North Sewage Treatment Plant. 

In order to effectuate this plan, East Lampeter Township Sewer Authority, 

applied to DER for a sewer extension pennit. On or about November 2, 1979 DER 

denied the requested pennit because of a conflict with Chapter 94 of DER's regu­

lations. The conflict arose from 25 Pa. Code· §94 .li of DER' s regulations which, 

- ' at that time, simply forbade sewer extensions where the additional flows con-

tributed to the overload of the receiving plant, or purrp station, on other por-

tions of the sewer system. 

The appellant asserted and the other parties stipulated that prior to 

November 2, 1979 and continuing through today to an uncertain point in the future, 

the Lancaster North plant has suffered, suffers and will continue to suffer fran 

a continual· hydraulic overload of a substantial rra9nitude. MJreover, the appel-
.,~ . 

lant asserted and at least DER admitted that the Manheim pump station is subject 

to periodic overloads which cause periodic discharges of raw sewage from two 

manholes adjacent to said pump station across two separate backyards into the 

Conestoga River and Landis Creek (a tributary thereof). The appellant also offered 

first-hand testirrony and conclusive photographic evidence of these overflows. 

Notwithstanding the above, DER reversed its Novrreber 2, 1979 decision 

and, pursuant to a settlement with the authority, issued a sewer extension per-

mit to the authority to service the area in question. 

DER does not deny the continuance of the aforesaid overload problems 

but maintains that there is a public health hazard in the area in question 

which pennits DER to issue the pennit in spite of the said overloads, pursuant 

to §94.11 as amnded, October 3, 1980. 
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·-The present text·of. ~§94 .• 11 provides that: 

11 §94 .11. Sewer extensions. 

(a) A sewer extension sQall not l:e constructed 
if the additional flows contributed to the sev.""erage 
facilities frc:m the extension will cause the· plant, 
pump stations, or other portions of the sewer system 
to become overloaded or if such flows will add to 
an existing overload unless such extension is ~ 
accordance with an approved plan and schedule sul:mitted 
pursuant to §94.21 or §94.22 of this title (relating 
to existing or projected overload) or unless such 

. extension is approved pursuant to §94.54 of this title 
(relating to sewer line extension) • 11 

DER did not assert that §§94.21 or 94.22 applied, therefore in o:r:der, 

for the sewer pennit in question to l:e authorized pursuant to §94.11 it Im.lSt 

fall within the §94.54 exception. 

Section 94.54 of DER' s regulations states: 

11 §94. 54. Sewer line extension. 

Exceptions to a ban are liroi ted to those exceptions 
which do not require the extension of existing sewer lines, 
except as needed for the elimination of public .bealth. 
haza:r:ds or pollution or for facilities of public need. 11 

While there was sane skinnishing between the parties as· to wham should 
··, 

shoulder the burden of proof ·on the public health issue the facts on this issue 

were not greatly disputed. Some five or six of the 27 systems in the area 

(those servicing the hares around Franklin Circle) periodically rralfunction 

during wet weather. These malfunctions cause occasional backups of sewage 

through plumbing fixtures in the affected hones and some occasional wet spots in 

the affected backyards. The other 15 to 16 hones in ·the project area have not 

been . shown to have experienced any malfunctions and the appellant and residents 

of 13 of these ha:nes do not want public setverage service. 

Whether the al:::ove facts constitute a public health hazard is somewhat 

problema.tical considering that less than 1/3 of the residences (only 6) are af-
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fected and considering fUrther that DER has no guideline or regulation which 

defines a public health hazard. Indeed, neither of the DER officials who 

testified saw any malfunctioning systems during their visit although they did 

see evidence that six systems had malfrmctioned prior to their ~pection trip. 

Even assuming -that· the six systems in question do constitute a public health 

hazard we feel that DER has exceeded its authority under §94.11 in issuing the 

pennit under appeal. 

Section . 94 .11, as :rrost recently arrended, pennits DER to correct 

public health hazards by penni tt.ing the connection of horres having present 

malfunctions to overloaded sewer systems. 2 However, §94.11, even as arrenqed, 

does not pennit DER to authorize the connection of hones with properly functioning 

on-lot systems to an overloaded sewage system. The language of §94 .11 is clear. 

Connections cannot be allowed "except as needed for the elimination of public 

health hazards ••• " 

Even if §94 .11 were not so clear Article I, §27 of the Pennsyhrcmia 

Constitution 'WOuld require the sarre result. Ccrcm:mwealth Court has held that 

2. Even before the amendment of §94.11 this board had fashioned an excep­
tion to §94.11 in Darby Creek3 infra~ This case is easily distinguishable from 
the situation presented in Darby Creek Joint Authority3 et aZ v. DER & Newtown 
Township, EHB Docket No. 80-076-W 'l.vherein this board upheld DER's se\ver extension 
permit which allowed connections to an overloaded sewer system on the basis of a 
public health hazard. 

In Darby Creek3 supra, we found the overload to be intennittant and of minor 
concern for a decade. Here the interceptor line overflow apparently occurs rather 
frequently and has been a matter of deep concern by DER and Manheim Township. 
M:>reover, the treat:rcent plant overload which is here a constant, was absent in 
Darby Creek. 

Finally, in Darby Creek_, supra, the board found that in the affected area 
all ~f- the existing 250 horres had on-lot septic systems which w:=re malf~1ctioning 
and creating a present health hazard. Here, only six horres of the 27 in the area 
have been identified as having malfunctioning septic systems. 
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in order to comply with this- provision-· the state ··or local agency. in question 

Im.lSt inter alia reduce the environrrental incursion to a rnininrum Payne v. Kassab, 

11 Pa. Ccmronwealth Ct. 14, 312 A. 2d 86 (1973) ; Conaerned Citizens for Orderly 

Progt>ess v. DER, 36 Pa. Conm:>nwealthCt. 192, 387 A.2d 989 (1978)~ 

The way to accomplish this constitutionally mandated puip::>se in the 

instant matter is revealed by the following colloquy between the appellant and 

Mr. Frederick A. Marrocco, DER' s regional water quality manager, in which DER' s 

policy regarding discharges to overloaded plants is discussed: 

"Q .:. .Is there ever a pennit given to a 
spec.:j_fic Sewer Authority where an overloaded condition 
exists where they can proceed with their system with 
the intention that only the residents affected with 
the health hazard would have to hook up? 

* * * 
THE WITNESS: We have in situations 'Where 

we have public health needs, a municipality or author­
ity wants to address those needs, the only alternative 
is to convey it to a treatrrent plant, to condition that 
pennit so that only those residents that have problems 

. can connect to the system. '! ___ _ _ . _ _ _ _ 

DER has filed a notion to open the record of the instant matter to 
., 

pennit the introduction o;E pennit n:J. 3679419, the presently appealed pe:rmit. 

Neither party has qbjected to the, admission of this per:rnit of which, in any ev~t, 

we could take offici~ notice under our rules. The said penni t is conditioned 

as follows: 

"This pennit is issued subject to all Departlne..Ylt of 
Environmental Recourdes Rules and Regulations now in 
force and the foll0\vli1g Special Conditions: 

A. Connections to the herein approved sanita......vy sewers 
are limited to the twenty-seven (.27} existing resi­
dential dwellings wi t.l! on-lot sewage problelTIS as 
identified in the sev .. Brage m:::::dules, plans, and 
amendments that acccrrpanied Application No. 3679419 
dated June 7, 1979. 

It is required by law- that this penni t before l:eing oper­
ative shall 1:e recorded in the office of the Recorder of Deeds 
in Lancaster County. " · 



The evidence in this· matter has clearly established that only ·s~ {6} 

existing residential dwelling units--have on-lot _sewage problems rather than the 

twenty-seven (27} identified in said condition. Moreover, pursuant to the Arti­

cle I, Section 27 of the Permsylvania Consitution, 25 Pa. Code §~4.11 as quoted 

al:::cve and the DER policy discussed :ilmediately above, only those homes actually 

experiencing on-lot sewage problems may be connected to overloaded facilities. 

We shall, therefore, uphold sewer extension pennit 3679419 issued 

by DER to the authority but we shall rrodify the special condition added to that 

penni t by DER. to limit connections to the extended sewer line .to the six ( 6} 

harres presently experiencing on-lot sewage disposal problemS. These h.c::xres shall 

include the homes of the residents who testified an behalf of the authority in 

the instant matter. 

It must be noted that we would be reluctant to m::xlify the above con­

dition if substantial evidence on the record derronstrated i;:hat the project could 

no-e go forward without the participation of the borres in the area which have no 

derronstrable problems with their on-lot systems. There is, however, no such 

evidence. Mr._ Wilson B. Smith, the authority' s consulting engineer, was the 

only witness to testify as to the economic feasibility of the project. On 

page 168 of the Notes of Test.ir.c;:1y r..e ,,..,'as asked what ~. ... uuld be the economic 

impact on the project if some persons in the project area -were not required 

to connect to the system. He started to answer that it would be difficult in 

such circumstances to pay for the project but he quickly amended his answer 

to state that it could be difficult. 

Mr. Srni th' s careful aTlS';ver was, in fact, required since l) he had 

conducted no feasibility studyi 2) the aut.l-J.ority ha.d not calculated how rruch 

revenue (if any) it needed to generate fran connection fees or the like to 

support the project; 3) counsel for the authority stipulated (N.T. 155,6) 

-75-



'I 

that the author~ty would PaY for at least- a-share- of--construction costs and 4) 

Mr. Chester Crist, (vice-chairman of the authority) testified that the authority 

has -substantial funds in its bond redemption, iroproverrent fund and sinking 

fnnd withdrawals to finance the project. 
- ' 

We hold that the authority had the burden of persuasion on this issue 

since it was the authority Which sought to take advantage of the health hazard 

exception of §94.11 and the party relying upon an exception must establish its 

right thereto; McConnick, Law of Evidence Chapter 36 §318,- p. 675; Rothstein 

v. Aetna Ins. Co., 216 Pa. Super 418. Thus, the absence of evidence establishing 

the ·need to require connection of all hares in the area in order to address the 

health. problems of those having malfunctioning systems is to be held against 

the authority. 

CONCLUSIONS OF IAW 

1. The OOa.rd had jurisdiction over the parties and the subject ma.tter. 

2. Under 25 Pa. Cqde §94.11 sewer extensions to overloaded sewage 

plants, pump stations~ and/or lines are not allowed except as provided pursuant 

to 25 Pa. Code §§94.21, 94.22 and 94.54. 

3. In the circumstances of this case only six connections have been 

derronstrated to be needed for the elimination of a public health hazard. 

4. Six connections are the minimum necessary to correct the public 

health hazard and thus constitute corrpliance with the second test nnder Article I, 

§27 of the Pennsylvania Constitation. 

5. DER' s finding t.l-mt twenty-seven connections were necessary to 

-abate existing problems was arbitrary and capricious when only six · horres in the 

area had malfunctioning systems and no evidence established the need to oonnect 

additional homes in order to connect the hCJIJ:ES with ma.lfunctio~g systems. 
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ORDER 

... 
AND NOW, this 23rd day of July, 1981, DER's issuance of sewerage 

pennit no. 3679419 is upheld but the special condition of the pennit is amended 
i 

to be 1imi ted to the six ( 6) hanes with on-lot sewage problems as identified 

and discussed above. 

ENVIRONMENI'AL HEARING OOARD 

DATED: July 23, 1981 

... 
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EHB-43; 12)79 
-~. 

DONAID T. COOPER 

. ,COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

. ·· ,fJarrisburg,·.Pennsylvania 17101 
(717) 7S7-3483 

Docket No. 81-032-H 

.. -

I . 

Dain.S curl Encroachments. Penni t 

'v. 

COMMONWEALTH OF PENNSYLVANiA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and HEIRS OF CLARENCE I-1ERCATORIS 

ADJUDICATION 

By: Dennis J. Harnish, Hember, August 24, 1981 
. . 

In L""'""'"'--"u r < ... II 8-'lnl.t:< 'OHnr:if;Und.lfiriis-.:mat.teg:!t:JaJ:Iisesufranl·oo:RJ Sndeniiamo:.·()f: anc.a:pplicati<Dm,;:·£i.U:.ed;: Y€lJ!llMayt--..,5p.;><vt .t 

1979, by Donald T. Cooper and his wife, Kathleen Cooper.· The application was 

for a pennit to install a seasonal dock eXtending into Conneaut Iake in Sadsbw::y 

Township, Crawford Connty. -: -:.: ~~-=: .l - -~ .'' 

FINDINGS OF FACT 

1. Donald T. Cooper and Kathleen Cooper {Coopers) are the appellants 

in the above-captioned matter. 
-· 

1 J_ ------- -'· _,_' -' "'2:. · 'Coopers own ·a'hcrner i:n which they ·live year·'"'J:ound --on·'-Qakrrere ' j .Jo-1._ ~---- --

Place in Sadsbury Township, Cra~ord County which horre is located in the Oakland 

Beach Allotment {also known as Oakland Beach Golflands) (Allotment) at ~nneaut 

Lake. 
' .. -~ 
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3. Coopers, -like other residents in the oakland Beach Allotment, 

lease the land they live on through long-:-tenn leases. 

4. There are eighty-two (82) long-tenn property leaseholders in the 

Oakland Beach Allot:rrent and sare 188 lots. r' 

5. By application dated May 5, 1979, Coopers applied to the camon....: 
I 

wealth of Pennsylvania, Deparbnent of Environrrental Resources (DER) , the appellee, 

for a pennit to locate a boat dock in Conneaut Lake at the foot of Oakmere Place. 

6. Mr. Cooper first put his seasonal dock 'in the lake in. 1979. He 

has, reinstalled it yearly since, despite the lack of a }?e!IOi.t- from DER to do so. 

7 ~ Said dock which extends sixty-eight feet into the lake fran the 

shore is owned by Coopers and two other mm who own hc:xces in the Allot:rrent. 

,8 • Currently 1 there are fOur ( 4) OOats USing CooperS I dock • 

9. Others have asked Mr. Coo:per if they could use his dock, but 

Coopers have told them no,because there is not enough roam. 

10. There are only. two docks at. the end of OaknEre Place, one of which 

is Coopers~ dock. 

11. At npst1 one npre dock could be put in at the end of Oakmere 

Place but then. .t.t would· be too crowded for boats to use any of the three docks. 

12. The Qx>pers' claim the right to locate their dock at the end of 

Oakrneie Place by virtue of their lease of their _residence pro:perty on Oakmere 

Place. Coopers neither own nor exclusively lease any lakefront property and 

they have no agreenents with lakefront property CMlei's to allow their dock to 

be located there.· 

13. Their lease provides that Coo:pers . shall have a right to "The use 

of all streets, parks and docks granted to ... Oakland Beach Land Corrpany". 
' ' 

14. All of the leaseholders of lots in the Oakland Beach Allotment 

haVe a right through their camon lessor. to "free and uninterrupted use, libei:ty 
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-~ ......,,~ ~~·" _· -~ , ~-and·"pri.vi.lege· of,-.· ancl··passage·- in· and-along·•those ·certain-roadsr parcels aG)f.~land. , .. ,_.,' ... 

and dock or parts thereof ••• described as follows, to-wit: 

"5. • •• Oakrrere Place ••• and 

........... , '7a)l"'or,.,...........~-....-.· --..-..7"'\~;o ~ ,...,..,..-:-. I"YY"!• "T"'-ft');-.£D· ,~.-~ ·d.c:x:::]{ "''Or' ... pieJ:'.t'··Ofn"tJ:le- · 1};---r-f;;-'·: .. _~d•...- ....... ,r.::·· ... -r· -· . .-. 1!''\,.'"'l'_·;,,....,..,...,_,.f'lrn.t:..li 

T. P. r-~::-Guire, camonly known as the oakland Beach 
Dock for the pw:poses of entering and leaving boats 
on Conneaut Lake." · 

15. The roads in oakland Beach Allotment, including Oakrrere Plaee, 

were accepted by the Sadsbu:ry Township Board of Supervisors as public roads 

and title thereto apparently passed to the supervisors in a court action in 

Crawford Co1.mty Connon Pleas Court in 1936. 

16. Oakrrere Place as described in said lease runs all the way to the 

easterly edge of Conneaut Lake. 

17. At the end of Oakrrere Place· the Conneaut Lake Joint MliDicipal 

Authority constructed a sanitary sewage purrp station in 1969. 

18. . The purrp station's construction caused the shoreline at the end 

of Oaknere Place to be extended about twenty {20) feet into the lake. 

-19. Coopers' dock cormects to the land created by the purrp station's 

~tion. 

20. Neither the Conneaut Lake Joint Municipal Authority nor the 

Sadsbu:ry Township Board of Supervisors has given consent tO Coopers' dock being 

located on this land; both the Authority .and the Township deny ownership of this 

land. 

21. At the time Coopers applied to DER for their pennit, the Envi;ron­

m:mtal Quality Board's Regulations, pranulgated. in 1978, provided: 

-"§105. 312. Riparian property •. 

Where the applicant for a pennit pursuant to this 
subchapter does not own all the riparian property behind 
the proposed structure, notarized and signed releases 
must be procured from such property avners by the appli-

!-------- _ -x.- ____ _cant .and.- .£m:ni.shecLto__i:be JJeparbnent. ~-- (T~16. __ :to_ J:l]_ an4- __________ _ 
· 25 Pa. Code §105.312}. 
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22. In 1980, subsequent to Coopers' sul:mission··of their application, 

but prior to their penl'lit • s denial, the Environmental Quality Board pranulgated 

new regulations pursuant to the Dam Safety and Encroachment Act; supra. See 

25 Pa. Code Chapter 105; 25 Pa. Code Section 105.332 provides: 

"When an applicant proposes location of a structure 
on or .in front of riparian property not o.vned by the . 
applicant, the applicant shall obtain and furnish to ·the 
Depa.rt::m;nt notarized and signed releases fran the owners 
of all affected riparian property. " 

23. Pursuant to this regulation and by letter dated June 4, 1980, 

DER sought proof fran Coopers of their CMI'lership of the shore behind their 

dock. 

24. Coopers never responded to DER • s letter by establishing either 

own.ership of th;is. land or a release for their dock fran the owners of the af-

fected riparian property. 

25. DER denied Application No. 2079713 because of Coopers' failure 

to address t:IU.s .tssue as required by the said regulations. .. 
26. The camonwealth owns the land to which the Coppers • dock is 

attached. 

DISCUSSICN 

It ;i.a o;f;ten stated that "hard cases make bad law". The i:errptation to 

make bad law m Ws case is· strong (but bas, hopefully, been avoided) •. Donald 

T. Cooper and his w.Lt.e Kathleen Cooper are, in the opinion of the hearing 

examiner, fine, upstanding citizens of this Ccmronweal th; the kind of people 

whcm Orle would wish to have as friends and neighJ::orS • Moreover 1 the CooperS 

are before this board not because of any alleged present or future pollution 

or menace to the public health and safety but merely because they have erected 

a dock which extends· into Conneaut Lake. 
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The dock in que~tion is seasonal in nature having·· first been· installed 

by the Coopers, at the foot of Oakmere Place, in 1979--and· having been replaced 

each sUllll'er since then. _ Oakrrere Place is the only street in the. Oakland Beach 

Allot:nent, the resort developnent which includes Oakrcere Place, ~ch reports 

directly to Conneaut Lake. It is, therefore, not surprising that the foot of 

Qakrrere Place has been the locus of a. number of docks since at least the forties. 

At present the foot of C>ak:nere Place supports both the Coopers' dock and a dock . 

constructed by a Mr. A. Dale Clarke under DER encroa.chrrent pennit 2074712 as 

issued on or about Januazy 25, 1975.1 

Since 1975 when Mr. Clarke received his penni.t the law regarding en­

croachments has becone significantly nore rigorous. There is· little doubt that 

Coopers' dock is both an "encroachment" and a "water obstruction" as those tenns 

are defined in Section 3 of the Dam Safety and Encroachment Act of 1978, Act of 

November 26, 1978, P.L. 1375, 32 P.S. §693.1 et seq.; 32 P.S. §693.3 (Act). 

Thus, pursuant to Section 6 of said Act, 32 P.S. §693.6, the Coopers' are re­

quired· to obtain a pennit fo~ their dock. 2 

M:>reover, pursuant to Section 9 of the Act, 32 P.S. §693.9, DER may 

only grant a permit if it .determines that the proposed project canplies with 

the provisions of the Act and the regulations adopted thereunder. 

Of course, the Coopers did att:anpt to obtain a penni t by filing their 

application therefor on or about May 5, 1979. However, on or about February 24, 

1981 DER denied the said application for its failure to comply with §§105.32 

and 105. 332 of DER' s regulations. 

1. There is no rcx::m for any additional dock at the end of Oakrrere Place 
or for additional nooring space on the Coopers' dock. 

2. Section 7 of the Act, 32 P. S. §693. 7, penni ts the Environrrental Quality . 
Board by regulation to exempt certain categories of ·encroachrrents and water ob-

-struct.ions- fran -permit -·requi.rem:mts-.- -However,- the regulation -pronulgated by the · 
EQB pursuant to this authorization, 25 Pa.Code §105.12, does not exerrpt the cate­
gory including the Coopers' dock. 
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·'!he Coopers strenuously argue that the· said regulations, which·· becane 

effective September 28, 1980, should riot ·be applied- to their earlier filed 

application. The law on this point, however, supports DER' s contention that 

DER was required on February 24, 1981 to apply the regulations t::g.en in effect. 

CommomJeaZth v. Harmar CoaZ Company, 452 Pa. 77, 306 A.2d 308 (l973}; AZtZand 

v. SpenkZe, Pa. Crnwlth. , 427 A.2d 275 (1981). 3 

Several of the 1980 regulations seem ~rtant for our consideration 

in this matter. Section 105.14(b) (3) instructs DER in reviewing penni.t appli­

cations to consider inter aZia "[t]he effect of the proposed project on the 

property or riparian rights of owners above, below, or adjacent to the project". 

In order that DER may implement the policy of protecting riparian 

owners set. forth in this regulation, Section 105.332 of the regulations requires 

that II o • 0 an applicant. Shall Obtain and furnish to the Departrrent notarized 

and signed releases fran the owners· of all ~fected riparian property" • 

'!he releases required by Section 105.332 clearly canprise infolll'l13.tion .... 

required by Chapter 105 of the regulations and thus an application which is not 

accorcpanied by such a release ·is incarplete under the tenns of 25 Pa. Code 

§105 .19 (b) • M:>reover, :t?ursuant to. §105. 21 (a) (2) as well as Section 8 (a) of the 

.Act, 32 P.S. §693.8 (a) the departrrent may act favorably only upon c::onplete 

applications. 

In the ins~t matter it is clear that the Coopers' dock is located on 

property which the Coopers do not own and it is further clear that they have 

failed to sul:Ini.t to DER any releases fran the owner of this property. It thus 

follows that unless the Coopers can avoid the affect of Section 105. 332, they 

are not entitled to the encroachm::m.t pennit which they seek here. In this regard 

. 3. Even if the Coopers were con;ect that the regulation in existence at 
the t.iire they filed their application applied, their cause v.ould not be advanced. 

-·- :-.-NEl.te"the.:essentiaL similarity between §§105.312 and 105.332 as set forth,- re"""--- · 
spectively, at Findings of Fact 21 and 22 • 
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-- -the-:',Cbopers first assert, that by virtue of-·their long-tenn lease -of their Oak­

xrere Place property they have an interest or easem:mt in the. property. at the 

foot of Oakrrere Place and thus no release is required. 

• "·-'---A'reView o!"-~t:he'-·1929·-!ease ·to'-J'ohn Hartled, through which lease the · 
! 

Coopers 1 rights arise, indicates that this lease guarantees to the Coopers as 

well as all other lessees of Allotment properties, the· right to free and uninter-

or pier of the D." L. and T. P. ~uire, carmonly known as the oakland Beach 

l)c)c:J{. • • 0 II e 

Beach Dock, its location was by no neans clarified on the reco:r::d. It is certain, 

however, that the dock installed by the Coopers in 1979 was not "that certain 

dOck •• -:-'1 designafed in the' 1'929 lease. '!'fius, ·the Coopers' ·rights IID..lSt reside,· if · 

anywhere, in their right tp use Oakmere Place. But, the Coopers' nonexclusive 
. 

right to use Qakroore Place in COIIIIDn with other lessees would not seem to sup-

r;X>rt the right'of any of the lessees to constrUct a dOCk thereUpon. This is' 

particularly true since the sarre lease did provide a carmon lease interest in an 

existing dock. Further, the Coopers "use" of Oakrrere Place reduces its utility 

to other lessees; e.g. , no other lessees can ncM build a dock at this location 

or use Ccx:>pers 1 dock. 4 

M::>reover, subsequent to the 1929 lease, in 1936, title to Oakmere Place 

was taken,. through court action, by the Sadsbury Tcmnship Board of Supervisors. 

4. Oakmere Place is defined in said lease as extending to the eastem 
shoreline of Conneaut Lake. 
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- -- ·c. Thus; -Whatever'interest~the Cbopers"might·have<had in Oakmere ~Place pursuant 

to said lease has. been extinguished. 

It must be pointed out that the Coopers att:.einPted to c;:mply with 

'"""§IOS':332'-cy· r~Sting- a·'re:lease ftan 5.':tdsbury· Township,;·· At· ·thi:sr·point _the-·· -·- ··· ··--
' 

Coopers' saga passes fran the tmusal to the bizarre. It appears that in 1969 

the Conneaut Iake Joint Municipal Authority constructed a sewage pump station 

''--~., · · -'-""'"-"a-E-"-tlleroo-t" of· ~e-'Frace:- "4.'h±s-·constiuction ·-included deposition- of--'fil-1 in-'-~­

Conneaut Lake so as to create a fan-shaped addition to .the shoreline at the 

foot of Oakrrere Place extending scme 20 feet into the lake. It is fran this 

· --·'area that the Coopers' dock'·extends. --- -·-- _).-

Because of the existence of this additional area, Sadsbury Township 

disclaimed,ownership of the affected area and refused to issue the requested 

release. 

Unfortunately for the Coopers, the Authority too disclaimed CM.nership 

of the property in question and also refused to issue a release upon the Coopers' 

. reqUest. T):lus, as' stated aoove, the Coopers have not J::)een 'able to canply with -' 
7 . 

§105. 332 by supplying DER with a release from the property owner, and DER on the 

basis of the above-cited Act and regulations, has denied the Coopers' application. 

It is clear to the board that if either the Township or the Authority 
' . 

(or roth) cla.:Un=d owner$hip of the property in question yet failed or refused 

to provide the requested release that DER' s denial WJuld have been well grounded 

in fact and law.. Here, however, neither the Authority nor the Township claims 

ownership of property which,but for the fill,lies below the low water nark of . 
Conneaut Lake. As DER pointed out in its excellent and thorough brief, the Comron-

wealth owns Conneaut Lake below the low water nark Conneaut Lake Iae Company v. 

QuigZey, 225 Pa. 605, 74 A. 648 (1909). Thus, under the peculiar facts of this 

- --~ 
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case we- find that the Connonwealth owns title to the property in question~ -We 

are mindful 9f DER' s warning concerni..D.g this l:x:>ard' s lack of jurisdiction and 

to adjudicate the quality of the Coopers' title. If the quality of their title 

was in dispute we probably would not adjudicate it. ~, here there is no -

disagreenent between DER and the Coopers that the property in question is CMn.ed 
. . ! 

neither by the Township or the Authority. The logical alternative therefore is 

that the property rriust be owned by the Ccmronwealth. 5 

Since we _have found for the Pw:Poses of this litigation that the Ccmron­

wealth owns. the fan-shaped piece of property at the £oot of Oakrrere Place as 
.. 

well as the land sul:merged berieath the Conneaut Iake, it will be necessary for the 

Coopers to CCITq?ly with Section 15 of the Act (32 P.S. §693.15) as well as 25 Pa. 

Code §105. 31 by acquiring a DER lease of this property fran DER. Fran footnote 

46 of DER 1 s brief it appears that there should be no problem in.-the processing 

of this lease arid this matter will therefore be remanded to DER. 

5:- _ Of course, by the ancient real property doctrine of Escheat, the Ccmron­
weal th, as sovereign, holds title to all tmclairced property whether or not it 
is s~ed beneath the waters of the Ccxmonwealth. 

6. "DER was bound to adhere to the Atto:rney General's 
... , ,,__ cr~~ini.Qtl.= Section 512-"of the.Administrative .. COde of 1929.,: '--~-,;__"-- =>=-"--"-=---="= '--._'­

Act of April 9, 1929 1 P.L. 177 1 71 P.S. §192. Because of 
the Atto:rney General 1 s Opinion and Coopers' failure to 
produce a legislatively granted title, DER refused to 
process Coopers' application tmtil after the Dam Safety 
and Encroachments Act, supra 1 lJecain= law. Section 15 

';;--_>-: --- n-Of<"that-::.Sta:t.trt:erempowers DER to: lease~ these sul::rnerged ' . '.-. -, """ .,, ,_, : 
state-owned lands; therefore, DER recarrm:mded processing 

··of ·cooperst ·application. Subsequently, the application 
was denied for the reasons set forth m this Brief." 
(emphasis added). 
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<X>NCLUSIOOS OF IAW 

1. The OOard has jurisdiction over the parties to and the subject 

matter of this appeal. 

2. Coopers, as penni.t applicant, bears the burden of proving their . 

entitlement to this pennit. 

3. In the. circumstances of this case no. release is required under 

25 Pa. Code §105.332 because the Connonwealth a-ms the so called riparian prop-

erty in question as well as lands sutxrerged beneath Conneaut Lake; a lease of 

both areas by the Conm:>nwealth is required. 

ORDER 

AND NCM, this 24th day of August, 1981,· this matter is remanded to 

DER for action in accordance with this adjudication. 

DATED: August 24, 1981 
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R. CZAMBEL , SR. 

COMMONWE"ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

. . . 
Docket No. 

'!·- f 

,· 

80-152-G 

Dam Safety and Encroachments Act 
32 p. s. § 693 .1 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and INDEPENDENT ENTERPRISES, Permittee 

25 Pa. Code §105.161 

A D J U D I C A T I 0 N 

By the Board: The following adjudication was drafted by Edward Gerjuoy, Esquire 
and is issued by -this. board with minor m:xlification. April 30, 1981 

This matter comes before the board as an appeal from the issuance 

of a permit under the Dam Safety and Encroachments Act of November 26, 1978 1 

as amended (32 P.S. §693.1 ~~-), to ,the permittee Independent Enterprises, 

for construction of a culvert in Thoms Run, a stream in S9uth Fayette Township, 

"Allegheny County. 

Appellant Roy K. Czambel, Sr., an owner of property in the vicinity 

of the proposed culvert, seeks to have the permit revoked based on allegations 

that in issuing the permit DER violated various regulations, especially those 

regulations (25 Pa. Code §105.161) intended to assure that the flow capacity 

of the proposed culvert will be adequate to prevent flooding. 
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This matter was given a hearing on January 14 and 15, 1981, after 

the board had denied a motion by Independent Enterprises to quash the appeal 

(opinion and order dated December 11, 1980) .. Mr. Czambel, who is not an attor­

ney, appeared~ s~ at this hearing, but was permitted to be as~isted in his 

presentation by William F. Kruse, another adjacent property owner and also not 

an attorney; Mr. Kruse had signed the original notice of appeal as co-appellant. 

Mr. Czambel and Mr. Kruse each stated for the record that they had received 

the opportunity to have an attorney and that they understood their presentation 

of their case might be hampered by their failure to secure an attorney. 

FINDINGS OF FACT 

1. Appellant Roy K. Czambel, Sr., is an individual who resides and 

owns property in South Fayette Township, Allegheny County, at the address Box 915, 

Oakdale, Pennsylvania 15071. 

2. Appellee is the Commonwealth of Pennsylvania, Department of 

Environmental Resources, which has the duty and responsibility of administering 

the Dam Safety and Encroachments Act~ 32 P.S. §693.1 et ~· and th~ regulations 

duly promulgated thereunder by the Environmental Q:uality Board. 

3. Permittee is Independent Enterprises, Inc., a Pennsylvania corpora-­

tion with principal offices located in Pennsylvania.· 

4. The officers of Independent Enterprises, Inc., are Salvadore 

Cargnoni, Doris J. Cargnoni, JackS. Cargnoni and James G. Cargnoni (hereinafter 

the Cargnonis ), whose mailing address is Box 221, Bridgeville, Pennsylvania 15017. 

5. On August 12, 1980, DER granted permittee a permit (number ENC 02-58) 

-to construct and maintain a 90 foot long multi-plate arch culvert, 14 feet wide 
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and 67 inches high, in Thoms Run, South Fayette Township, Allegheny County. 

6. This arch culvert is to be constructed on property owned by 

the Cargnonis. 

7. At some time prior to 1980, permittee had installed in Thoms 

Run, in the neighborhood of the proposed arch culvert which is t?e subject of 

this action, a culvert consisting of a pipe approximately 300 feet long and . 
five or six feet: in diameter. 

8. This prior pipe culvert had been constructed without a permit 

from DER. 

9. On January 25 1 1980, subsequent to construction of this pipe 

culvert, permittee applied to DER for a permit seeking authorization for con-

struction and maintenance of this prior pipe culvert. 

·10. This January 25,. 1980 permit application 'iras denied by DER on 

April 15,. 1980. 

11. About 250 feet upstream of the prior pipe culvert and the site 

of the proposed culvert there is a county bridge over Thoms Run. 

12. During April and May, 1980, flooding occurred upstream of the 

aforesaid pipe culvert 7 as well as upstream of the county bridge, causing damage 

to a number of homes in the area. 

13. Thereafter, on June 11, 1980, residents of the area met with 

DER representatives, including Lawrence Busack. 

14. Mr. Busack~ a registered professional engineer in the State of 

Pennsylvania, is employed by DER as a regional hydraulic engineer for Western 

Pennsylvania, which territory includes the site of the arch culvert. 

15. On September 9 1 1980 1 Independent Enterprises and the Cargnonis 

consented in writing to a DER Order requiring removal of the pipe culvert and 
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restoration of the portions o~ Thoms. Run disturbed by previous activities associ-

ated with the pipe culvert, by a date no later than September 30, 1980. 

16. This consent order refers to a "proposed bridge" which "is to be 

erected" over Thoms Run in the vicinity of the removed pipe c·ulvert. 

17. By December 31 ,. 1980, the pipe culvert had been wholly removed 

from the stream, and the arch culvert construction was nearly complete. 

18. The arch culvert was designed to also function as a bridge, and 

already is so functioning. 

19. As of the date of the p.ear:ing, on January 14, 1981, ~fr, Busack 

had last inspected the construction site on December 31, 1980. 

20. On th~ basis of this December 31, 1980 inspection~ Mr. Busack 

concluded that the arch culvert basically had been properly installed, in accord-

ance with DER rules and regulations, except for minor deviations whi~h would not 

affect the flow capacity of the culvert. 
. 

21. On the basis of this same December 31, 1980 inspection,. Mr. Busack 

concluded that the site was in compliance with the terms of the aforementioned 

consent order, except for minor deviations. 

22. As of December 31, 1980, the permitrs requirements for stabiliza-

tion of the stream channel in the vicinity of the construction site had not yet 

been fully met. 

23. Failure to properly maintain the stream channel in the vicinity of 

the arch culvert can adversely affect the flow capacity of the culvert. 

24. Under the terms of the permit, the work it authorizes need not be 

completed before December 31, 1983, but must be completed by that date. 

25. Mohammad Farooq, a hydraulic engineer, is employed by DER!s Bureau 

of Dams and l<!aterway Management, reviewing permit applications for water obstruc-

tions, such as culverts. 
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26. Mr. Farooq pro'cessed the permit application which is the subject 

of this appeal. 

27. Mr. Farooq gave this permit application special scrutiny, because 

he had knowledge of the concerns regarding this project which had been expressed 

by residents in the area. 

28. Before approving permittee's permit application to construct the 

arch culvert, Mr. Farooq determined that even in the' event of a hundred year fre-

quency storm (a storm so large that it is not expected to occur more than once in 

a hundred years) the flow capacity of the arch culvert would be adequate to prevent 

flooding of adjoining properties. 

29. The aforesaid determination was based on several different methods 

of calculating water £low into the culvert during a 100 year frequency storm, and 

involved three days of calculations which were independently checked by one of 

'Hr. Farooq's colleagues. 

30. The determination, by DER's engin~ers, that the arch culvert would 

be adequate to handle the flow resulting from a hundred year frequency storm 

without flooding, did not involve estimates of the possibility of debris (such as 

trees swept down by the storm waters) obstructing the arch culvert and reducing 

its flow capacity. 

31. In approving the permit application for the arch culvert, DER's 

engineers did not review the adequacy of the designed load-bearing capacity of 

the culvert 'vhen used as a bridge. 

32. Preston Chiaro, appellant's expert ~vho made calculations of the 

expected water flow into the culvert during a 100 year frequency storm, is a 

registered professional engineer specializing in pollution control whose employment 

duties have involved storm water overflow of sewers and other water flow channels, 

but whose education has not involved majoring in hydrology, hydraulics or 

fluid mechanics. 

-92-



33. Mr. Farooq has·taken courses in hydraulics and hydrology at 

Penn State University since receiving his bachelor's degree in engineering~ arid 

was employed as a design engineer of irrigat~on channels and bridges before 
,.. 

taking his present job with DER. 

34. The arch culvert as installed is capable of handling a flow of 

889 cubic feet per second. 

35. The culvert is being constructed in an area which is suburban or 

perhaps even rural, but assuredly is not urban. 

DISCUSSION 

Our review of this permit approval is to determine whether the DER has 

committed an abuse of discretion or an arbitrary exercise of its duties or func-

tions. Warren Sand and Gravel Company, Inc. v. Commonwealth of Pa., DER, 341 A.2d 556, 

20 Pa. Cmwlth Ct. 186 (1975); Diehl v. Commonwealth of Pa., DER~1979 EHB 105, 108; 

Lackawanna .Refuse Removal, Inc., v. Commonwealth of Pa., DER, EHB Docket No. 79-024-B 

(issued Eepruary 3, 1981). In the instant action, the burden of proving such 

abuse of discretion or arbitrary exercise of DER's functions is on the appellant. 

See Rule 21.101 (c)(3) .of. the board's rules and regulations and Hilan Melvin Sabock 

and Concerned Citizens of Garlow Heights v. Connnonwealth of Pa., DER, 1979 EHB 229, 

238. Appellant's varied, often poorly articulated claims must be examined with 

these precepts in mind. 

Appellant's main claim is that DER incorrectly calculated the volume of 

water flow which the arch culvert would have to handle during a hundred year fre­

quency storm, with the result that DER has approved a culvert which will cause 

flooding in the event of a hundred year frequency storm, in violation of 

25 Pa. Code §105.161. However, appellant has not sustained his burden in this 
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regard. Appellant's expert Preston Chiaro testified that his calculations 

indicated the arch culvert would have to·pass about 1000 cubic feet per second 

(cfs) of water during a hundred year frequency storm (N.T. pp. 50-55). DER's 

expert :Hohannnad Farooq testified that he had calculated the 100 year frequency 

flow would lie between 700 to 768 cfs, these being the res;ults o.f three different 

calculations by three different methods (N.T. p. 268). Moreover, these calculated 

flows by Mr. Farooq agree closely with the 733 cfs hundred year frequency flow 

computed by permittee's engineer Richard Kasmer (N.T. p. 341) and with the 100 year 

frequency flow value of 750 cfs computed by the U.S. Army Corps of Engineers, in a 

letter to Mr. Salvadore Cargnoni dated January 1980 (DER Exhibit A, entered into 

evidence without objection, N.T. p. 275) •. Although Mr. Chiaro offered reasons 

why his calculations were correct and Mr. Farooq's and the other calculations were 

erroneous, these reasons were disputed by Mr. Farooq (N.T., pp. 272-3 and pp. 280-

284). There was no evidence that Mr. Chiaro is more competent to perform such calcu­

lations than Mr. Farooq, let alone the Army Corps of Engineers; if anything, the 

evidence suggests the contrary view. Mr. Chiaro agreed that the arch culvert~ if 

constructed according to plan, W?uld handle the 100 year frequency flow value of 

approximately 750 cfs computed by Mr. Farooq, Mr. Kasmer and the Corps of Engineers 

(N.T. p. 60). Moreover, 1·1r. Farooq checked the "backwater effect" of water backing 

up behind the culvert during a 100 year frequency storm, to be sure this backwater 

would remain within the stream channel upstream of the culvert and not spill over 

the stream channel to flood adjoining properties (N.T. p. 271). Therefore it is 

not possible to conclude that DER incorrectly calculated the volurne of wate:r: flow 

the arch culvert ·would have to handle during a 100 year frequency storm.. Correspond­

ingly, this claim of appellant's assuredly offers no basis whatsoever for concluding 

that DER--whose Mr. Farooq scrutinized the instant permit application with special 

care (N.T. p. 267)--abused its discretion or arbitrarily exercised its functions 



in approving a culvert expected to be capable of passing 889 cfs (as Richard Kasmer, 

the engineer who designed the arch culvert, asserted without contradiction or 

challenge, N.T. pp. 343 and 392-3). 

Appellant interlaced the claim just discussed--namely that DER's calcu-

lated 100 year frequency storm flow of approximately 750 cfs grossly underestimates 

the actual 100 year frequency storm flow to the culvert--with a number of subsidiary 

arguments seemingly directed at showing the arch culvert will cause flooding even if 

the 750 cfs figure is correct. These subsidiary arguments appear to be: (1) during 

a severe storm, such as a 100 year frequency storm, trees and other debris are 
' 

likely to be swept toward the arch culvert and to become lodged in it or against its 

entrance, thereby clogging the culvert and causing flooding; (2) in recent years the 

stream bed upstream of the arch culvert has experienced heavy siltation and other 

deterioration, which will make the risk of flooding much greater than DER supposes; 

(3) the culvert is being inadequately maintained, causing further deterioration of 

the stream channel and additional risk of flooding. However, these arguments 

cannot j ust;t,fy sustaining the appeal, for reasons explained below. 

Relative to the clogging argument, Mr. Busack testified that the debris 

generated by the relevant watershed '~most likely would pass through both the county 

bridge and the arch culvert11 (N. T. p. 192). Mr. Farooq testified that if debris 
.. 

washed down the stream bed is stopped in the' vicinity of the arch culvert, then 

such stopping is more likely to occur at the county bridge 250 feet upstream of 

the arch culvert than at the culvert itself. (N.T. pp. 297-8). It is true that 

the following colloquy between Mr. Busack and the hearing examiner did take place 

(N.T. pp. 186-7): 

"THE HEARING EXAHINER: But I would like you to answer 
the following question: Did you, in your answer previously when 
you stated that you thought that this culvert would be adequate 
for a hundred year flood, and that indeed that flooding would be 
caused more probably by the county bridge than by the culvert, 
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did you, in that answer, take into account the possibility 
of debris, obstruction and so on, which Mr. Kruse is presently 
alluding to? 

THE WITNESS: To my know~edge, there is no analytical 
way to determine whether or not debris would create a g~eater 
problem for the pipe arch than it would create at'the county 
bridge. I have no method by which I can tell how big a tree 
will get stuck in either culvert. I just assume that most 
debris that comes down will simply pass through both structures. 

THE HEARING EXAliTNER~ Well, it is not clear to me 
what your answer is to my question. \iJhen you answered this 
question before, had you thought about the possibility of 
obstruction by t~ees and things like that? 

THE WITNESS: No." 

However, appellant presented no evidence that clogging of the culvert by debris 

was likely, nor does appellant point to any DER regulation which requires DER to 

take into account the possibility of debris obstruction before approving an appli-

cation for construction of a culvert. The permittee will be required to maintain 

the arch culvert in accordance with DER regulations, including 25 Pa. Code S 105.171 

which reads in part: 

"(a) The owner or permittee of any culvert or 
bridge shall be responsible for maintaining the structure 
opening thereof in good repair and assuring that the flood 
carrying capacity of the structure is maintained at all 
times. The owner or permittee shall inspect the opening 
and approach of the culvert or bridge at regular intervals 
of not less than once each year and shall after obtaining 
the verbal or written approval of the Department, remove 
all silt and debris which might obstruct the flow of 'i-7ater 
through the structure. · It shall be assumed that the flow 
of water is obstructed when there has been a reduction of 
the effective area of the structure opening of greater 
than 10%. 11 

On the foregoing facts, it would be unjustified to conclude that DER's approval 

of the permit; without considering the possibility of clogging by debri!:) constituted 

an abuse of DER's discretion or arbitrary exercise of its functions. 

Appellant's argument that because of deterioration of the stream bed in 

recent years the risk of flooding associated with the presence of the arch culvert 
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will be greater than DER supposes, is supported by no evidence on the record. 

At the end of the hearing, after the permittee and DER had closed their cases, 

and of course long after the appellant had closed his case, the appellant offered 

to present evidence that siltation had caused the level of .the stream bed to rise 

significantly in recent years. Because appellant could give no cogent reason for 

not having presented such testimony during his case in chief, and because the 

appellant was unable to explain why such evidence would be relevant to the 

instant appeal, the hearing ·examiner refused to admit. this proffered evidence. 

However, because appellant was appearing pro ~without an attorney, and obviously 
" 

was confused by the hearing procedures, the hearing examiner suggested that 

appellant submit his intended testimony in. affidavit form, along with his post-

hearing brief, as possibly the basis for a petition to reopen the reco~d (N.T. PP·. 

404-5). Accordingly, appellant did submit three affidavits to the effect that 

since about 1976 silt and erosion have raised the stream bed level under the 

county bridge about two feet. Appellant did not file a petition to reopen the 

record, and his brief does not clarify the relevance of these affidavits to his 

appeal. Nor was any evidence or argument offered during the hearing which even 

remotely suggests that deterioration of the stream bed would increase the volume 

of water reaching the arch culvert during a 100 year frequency storm, beyond the 

approximately 750 cfs value calculated by Mr. Farooq, Mr. Kasmer and the Corps of 

Engineers. Similarly, there was no evidence that this alleged rise in the stream 

bed had made erroneous DER's estimates of the flooding risks ascribable to the 

presence of the arch culvert in Thoms Run. Mr. Chiaro did not calculate the back-

water effect of the arch culvert on the stream channel, whether silted or unsilted 

N.T. p. 83); Mr. Farooq, though cross examined extensively by appellant, stated 

unequivocally (N.T. p. 271): 
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"That in the event of a hundred year frequency storm, the 
backwater effect will not exceed the channel ftepth, and it 
would not extend beyond the downstream end of the county 
bridge, and will not flood any adjacent properties." 

Therefore, the alleged deterioration of the stream bed in recent years, even if 

proved, cannot possibly justify the conclusion that DER's approval of the permit 

was an abuse of discretion or an arbitrary exercise of DER's functions. Further-

more, it is apparent that this holding ~ruuld be unaltered even if appellant's 

three affidavits had been accepted into evidence; appellant was not prejudiced by 

the hearing examiner's refusal to accept testimony about the stream bed level 

after appellant had closed his case. 

Harry R. Barnett, executive director of the Allegheny County Conservation 

District, testified that on December 10, 1980, during a visit to the arch culvert 

construction site, he found the stream banks in the vicinity of the site were not 
-

being maintained in accordance with the terms of the permit (N.T. pp. 102 and 113). 

He further testified that if the sedimentation and erosion controls called for in 

the permit were not implemen_ted, the carrying capacity of the culvert could be 

reduced (N.T. p. 123). This testimony of ·:Hr. Barnett's is not contradicted by 

Mr. Busack's testimony that when he visited the site on December 31, 1980, the 

arch culvert basically had been properly installed, except for minor deviations 

which would not. affect the flow capacity of the culvert (N.T. pp. 194-5). Mr. 

Busack's visit to the site took place three weeks after }fr. Barnett's; on Decem-

ber 31, 1980 Mr. Busack did observe that the stream channel had not yet been fully 

stabilized. Mr. Busack's assertion that the flow capacity of the culvert would 

not be affected by the condition of the stream channel when he saw it is not in-

consistent with Hr. Barnett's opinion that failure to implement the controls 

called for in the permit could reduce the carrying capacity of the culvert. 

Mr. Busack was not asked whether he agreed with this opinion, which Mr. Barnett 
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is competent to voice. The Allegheny County Conservation District is a quasi-

state agency to ,.;hich, in Allegheny County, DER has delegated responsibility for 

administering erosion and sedimentation regulations to the Clean Streams Law, Act 

of June 22, 1937, P. L. 1987, ~amended, 35 P.S. S 691.1 et ~· (N.T. p. 130). 

Mr. Barnett is an authorized state inspector for the Commonwealth of Pennsylvania 

Bureau of lvater Quality Management (N. T. · pp. 125-6). Moreover, Mr. Barnett's 

suggested mechanisms whereby improper maintenance of the culvert and its neighbor-

ing stream channel may produce adverse effects on the culvert's flow capacity--

namely by the sides of the stream bank falling into the stream and blocking the 

flow to the culvert, or by causing excessive sedimentation in the culvert (N.T. pp. 

102 and 123)--are quite reasonable. 

The board therefore finds that as of December 31, 1980 the permit's 

requirement•s for stabilization of the stream channel in the vicinity of the con-

struction site_ had not yet been fully met, and that failure to maintain the stream 
... 

channel as the permit requires can adversely affect the flow capacity of the culvert. 

However, this finding scarcely justifies the conclusion that DER abused its dis-

cretion in granting the permit. As the permittee and DER argue, the subject of this 

appeal is ·whether or not the permit was issued in compliance with s.tattitory require-

ment~ and DER's regulations. Whether or not the arch culvert is being installed 

and maintained in accordance with the permit's requirements, and whether or not 

failure to meet these requirements can adversely affect the culvert's flow capacity, 

must be considered irrelevant· to the issue of whether the permit was properly 
I 

grantedJ It would be relevant to show that the permit's installation and mainte-

nance requirements were insufficient to ensure the culvert's flow capacity would 

not deteriorate, but no such evidence was presented. In fact, the evidence is to 

the contrary. Before the permit was granted, Mr. Barnett himself agreed that its 

sedimentation and erosion control requirements were adequate. In a letter dated 

1. We, of oourse, urge DER not to overlook this problem, and we see no reason 
why oorrective measures should be delayed until 1983. 
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June 27, 1980, from the Allegheny County Conservation District to the Deci 

Corporation, the designers of the arch culvert, introduced into evidence as 

part of appellant's Exhibit 2, Mr. Barnett ~ites: 

"The District comments on this plan are as follows: 
The plan appears adequate to minimize accelerated soil erosion 
and sedimentation, if properly implemented and maintained 
during the construction phase.n 

At the hearing, Mr. Barnett seemingly did object to paragraph 10 of the permit, 

which states that the work authorized by ~he p~rmit need not be completed until 

December 31, 1983 (N.T. pp. 115-6). Mr. Barnett apparently felt that delaying 

full implementation of sedimentation and erosion control plans for so long a period 

could cause serious deterioration of the culvert's flow capacity. He even suggested 

that this paragraph 10 of the permit-if interpretable as allowing the permittee to 

delay completion of. the permit's sedimentation and control requirements to Decem-

ber 31, 1983--might be in conflict with provisions of the Clean Streams Law. 

However, this suggestion never was followed up by appellant; certainly there was 

no showing that DER should have insisted the channel stabilization be completed 

before December 31, 1980, or that failure to fully stabilize by December 31, 1980 

already had adversely affected the culvert's flow capacity. Mr. Barnett's own 

June 27, 1980 letter, referred to above, does not suggest that an early time limit 

be placed for completion of erosion and sedimentation controls. Consequently the 

board once again holds that an argument made by appellant--in this instance the 

argument that the culvert is being inadequately maintained--cannot justify sus-

taini?-g the appeal. 

To r.ecapitulate, the discussion to this point first has explained the 

reasons for rejecting appellant's main claim that DER incorrectly calculated the 

needed flow capacity of the arch culvert during a 100 year frequency storm, and 

then has gone on to explain why appellant's th~ee subsidiary arguments (1) - (3) 
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stated earlier also have been.rejected. This does not conclude the discussion, 

however; appellant put forth a number of other arguments which must be examined. 

During the hearing, and in his post-hearing brief, appellant claimed 

that under the terms of 25 Pa. Code §105.26(a) DER should have revoked the arch 

culvert permit which is the subject of this appeal, because--appellant further 

claimed--the permittee had not complied with the terms of the September 9, 1980 

consent order signed by DER, the Cargnonis and the permittee, made part of the 

record as appellant's Exhibit 4 (actually appellant never formally introduced 

this consent order into evidence, but the board has taken judicial notice of its 

contents, as permitted under its rules and regulations, 25 Pa. Code ~21.109). 

Since DER has not revoked the permit, appellant now asks this board to order the 

revocation. 

The regulation 25 Pa. Code §105.26(a) reads: 

"(a) Failure to comply with any provision of this 
chapter, any order of the Depa»otment, or any term or condition 
of a permit issued pursuant to this chapter will be cause for 
the Department to J;evoke or suspend any. permit." 

This regulation is part of Subchapter A. General Provisions, in Code Chapter 105. 

Dam Safety and Waterway Management, issued under the authority of the Dam Safety 

and Encroachments Act. Consequently this regulation could be pertinent to DER's 

handling of this permit. However, Hr. Busack was the only witness to be asked · 

specifically whether there had been compliance with the September 9, 1980 consent 

order, which requires that various restorations of the stream channel in the 

vicinity of the previous pipe culvert be completed no later than September 30, 1980. 

He testified, relative to his December 31, 1980 visit to the site (N.T. p. 202): 

"I would interpret my site inspection to indicate 
that for the most part the site is in compliance w·ith that 
order. There are some minor deviations, such as the stabiliza­
tion of the right bank, which haven't been completed." 
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It is doubtful that this testimony, taken at face value, states a sufficient 

degree of noncompliance with the terms of the consent order to make DER's refusal 

to revoke the permit under 25 Pa. Code §105.26 an abuse of DER's discretion. 

Furthermore, the.holding of GeorgeEremic v. Commonwealth of Pa., DER, 1976 EHB 324, 

makes it highly questionable that DER's refusal to revoke the arch culvert permit 

under: the terms of 25 Pa. Code § 105. 26.(a~ is an appealable action which this board 

can l,"eview, even' recognizing that the Eremic holdip.g may have been somewhat weak­

ened by Newlin Township v. Commonwealth of Pa., DER, 1979. EHB 33, 56-57. Neverthe­

less, the board has decided that a ruling on the merits of this noncompliance claim 

of appellant's would be unwarranted at this time, and might have unjustified res 

judicata implications. Instead, the board has chosen to reject this claim on pro­

cedural grounds, which are ample. The claim that the permit should be revoked was 

first raised by appellant at the hearing. Appellant's original appeal and his 

pre-hearing memorandum nention neither revocation nor 25 Pa. Code g105.26. The 

board rules, therefore, that the issue of the revocation of the arch culvert permit 

granted to permittee is not part of the subject matter of appellant's present appeal • 

. In his post-hearing brief appellant argues that in approving the arch 

culvert permit DER had broken a promise it had made to appellant and other resi­

dents of the area that a bridge would be erected over Thoms Run, not a culvert 

within the stream. Apparently appellant feels that this allegation, if substantiated 

implies DER abused its discretion in granting the permit. The board rejects this 

implication. Furthermore, the allegation is unsubstantiated. Appellant's primary 

evidence in support of the allegation. consists of a statement by Wanda L. Vettorel 

to the effect that she was present at a meeting June 11, l980 between citizens 

in the area and DER representatives where, according to Ms. Vettorel (N.T. pp. 23-24) 
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"Statements were made by Larry Busack in regard 
to trying to remove the obstruction from the stream and 
install a bridge, something that would be serviceable to 
Mr. Cargnoni and not obstruct the stream in the area where 
our constituents live." 

In addition, paragraph 2b of the aforesaid consent order, in listing the restor-

ations to be performed on the stream channel, contains the phrase "where the pro-

posed bridge is to be erected". Even if Ms. Vettorel's testimony is taken to be 

an admission by a party-opponent, and therefore not hearsay, these items of evi-

dence are very slender reeds in support of the allegation that DER made a binding 

promise to approve a bridge, no·t a culvert. Appellant offered no evidence that 

Hr. Busack was authorized to bind DER, or that DER legally could make a binding 

promise to the citizens in derogation of the permittee's legal rights. Appellant 

himself, in the course of argument during the hearing, stated that whatever agree-

ment was reached at the meeting was not in writing (N.T. p. 10). Although appellant 

called Mr. Busack as his own witness, he never asked Mr. Busack whether Mr. Busack 

had made the statement attributed to him by Ms. Vettorel; indeed throughout Hr. 

Busack's prolonged questioning there was not the slightest mention of events at 

the June 11, 1980 meeting. All in all, this argument of appellant's, namely that 

DER broke a promise to the citizens, has neither the legal nor evidentiary basis 

needed to justify a holding that DER abused its discretion in granting the permit. 

Appellant also argued vigorously that the permit should not have been 

granted because the culvert also was being used as a bridge; this use, for which 

the cover over the culvert was designed, was attested to by Mr. Busack and Mr. Kasmer 

(N.T. pp. 221 and 397). However, appellant--although repeatedly urged by the hear-

ing examiner to address the issue in his post-hearing brief--never explained clearly 

why the culvert's use as a b-r~dge should.have been reason for DER to refuse the 

permit. Apparently appellant fears that this use as a bridge may damage the culvert 

and thereby adversely affect its flow capacity (N.T. p. 394), but appellant never 

.· .·. 
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pointed to a regulation, relevant tO·' 'the culvert's functioning as a bridge, 

which DER was required to consider and did not consider before granting the 

permit. The DER regulations governing culverts, issued under the authority of 

the Dam Safety and Encroachments Act, happen to lie in a subchapter to 25 Pa. 

Code Chapter 105 titled "C. Culverts and Bridges". Nonetheless, nowhere in this 

subchapter is there any indication that DER should have examined the load-bearing 

capacity of the culvert's cover before approving the permit. Mr. Busack, without 

contradiction or challenge by appellant, testified as follows (N.T. ~P· 223-4): 

"THE HEARING EXAMINER: • . • Do the regulations for 
designing a culvert, do they include regulations or specifica­
tions, or some kind of rules for the cover and the load-bearing 
capacity of the cover? 

THE iHTNJ?SS: There are no regulations that require 
submission ·of information as to the load-carrying capacity of 
the structure. If there are obvious structural deficiencies, 
they are pointed out to the permittee at the time of the review·, 
but the structural capacity is totally up to the design engineer. 
Our review process deals mainly with the hydraulic capacity of 
the culvert, the capacity of the culvert to pass expected flood 
flows without substantial flood hazards. 

THE I~ING ~fiNER: Is there a requirement for a 
highway permit, or something like that, when something like this 
is designed and trucks are going to go over it? 

THE WITNESS: If such a permit is required, it is re­
quired by an agency other than DER." 

Despite this testimony of Mr. Busack's, it is probable that 25 Pa. Code 
~105.161, which reads: 

"(a) Bridges and culverts shall be designed and con­
structed in accordance with the following criteria: 

(2) The structure shall not create or constitute 
a hazard to life or property, or both." 

forbids DER to approve a permit application for a culvert whose design makes it 

obviously likely to collapse. However, appellant presented no evidence that this 

-culvert's load-bearing functions were likely to collapse it, or to otherwise ad-

·versely affect the culvert's flow capacity. Therefore, Appellant has made no 
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showing whatsoever, that DER abused its discretion or acted arbitrarily in grant~ 

ing this permit although the culvert was to be used as a brid.ge. 

In his brief, appellant offers a s~cond basis for requesting revocation 

of the permit, this time his belief the culvert is in violation of 25 Pa. Code 

~105.166(b), which states: 

"Culverts shall be of sufficient width to 
minimize narrowing of the stream channel. 11 

Appellant's only'argument in support of revocation on the grounds of this regula-

tion is: 11This culvert has definitely narrowed the stream channel. 11 The inadequacy 

of this allegation that there has been narrowing of the stream channel (even if 

there had been good evidence in support of the allegation, which there was not) to 

support a claim that the culvert has not minimized narrowing of the stream channel 

is obvious. Consequently, this claim of appellant's can be dismissed unhesitatingly, 

whether or not the board has the authority to review DER's failure to revoke the 

permit, as discussed ·earlier in connection with the Erergic and Newlin Towns hiE 

holdings. The claim would merit equally unhesitating rejection if appellant had 

argued that approval of the permit in the face of 25 Pa. Code S105.166(b) represents 

an abuse of DER's discretion. 

Finally, appellant has argued, in his brief and during the hearing, that 

the proper standard for design of the arch culvert should be capacity to handle 

the 100-year frequency flood flow, rather than the 50-year frequency flood flow 

DER believes the regulations require (N.T. p. 212). The arch culvert is 90 feet 

long (N.T. pp. 211-12). Therefore, by 25 Pa. Code sections 105.141 and 105.142, 

the culvert is governed by Subchapter C of 25 Pa. Code S105.161(c), which reads: 

·"(c) The general criteria for design flows are as follows: 
(1) Rural area--25-year frequency flood flow. 
(2) Suburban area--50-year frequency flood flow. 
(3) Urban area--100--year frequency flood flow • 11 

..... 
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What little testimony was developed at the hearing on the character of the 

community in the neighborhood of the arch culvert is wholly consistent with the 

determination that the area is far from urban, .and appellant admits as much in 

his brief, wherein he writes: 

"A fifty year frequency would be inadequate 
for this area which has great potential for urban growth." 

Nevertheless, appellant argues that the ~rban area design standard should have 

been used because §l05.16l(d) requires DE~ to take into account the area's potential 

·for development during the anticipated life of the arch culvert. However, appellant 

produced no testimony showing that development into an urban area was likely in the 

vicinity of this particular culvert. In any event, DER's Mr. Busack and Mr. Farooq 

each testified the culvert would handle the 100 year frequency flood flow. Hr. 

Busack's explicit testimony was: 

11Q. Do you know what the design standard, as 
specified in the regulations, is for this culvert? 

A. For a culvert in this particular location, 
design standard of 50 year flood is adequate. 

Q. And then, could you tell me why it is that we 
have been discussing the hundred year flood flow? 

A. Basically, when I do a field analysis, I simply 
rely on the hundred year flood exclusively to determine if 
there is a flooding impact, figuring that if a structure is 
adequate for the hundred year flood, it will be adequate for 
the 50 year flood." 

On these facts, there are absolutely no grounds for holding DER abused its discretion 

when it interpreted the regulations as requiring merely a 50 year frequency storm 

design standard for this particular culvert, rather than the 100 year frequency 

design standard appellant advocates. 

In sum, the board sympathizes with appellant and the other residents of 

the area, who have suffered flooding in the past. But appellant definitely has not 

met his burden of showing that DER abused its discretion in granting the permit •. 
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In particular, there has beerr no showing that DER's approval of this arch culvert 

permit will increase the risk of flooding by even a 100 year frequency storm. 

CONCLUSIONS OF LAW 

1. The board has jurisdiction over the parties and the subject matter 

of this appeal. 

2. The purpose of the board's review is to determine whether DER has 

committed an abuse of discretion or an arbitrary exercise of its duties or functions. 

3. The burden of proof when a third party appeals DER's grant of a 

permit is on the appellant. 

4. DER's .failure to take into account the possibility that the culvert 

will be clogged by debris before approving the permit for. its construction was not 

an abuse of discretion nor an arbitrary exercise of DER's duties or functions. 

5. Whether or not. the culvert whose construction had been approved 

is being installed and maint·ained in accordance with the permit's requirements 

is irrelevant to the issue of whether the permit was properly granted. 

6. Whether or not failure to meet the requirements imposed by the per-

mit can adversely affect the culvert's flow capacity is irrelevant to the issue of 

whether the permit was properly granted. 

7. The claim that DER should have revoked the permit because of per-

mittee's alleged noncompliance with a prior DER order, first raised by appellant 

at the hearing on this appeal from DER's approval of the permit, is not part of 

the subject matter of thip appeal. 

8. The DER regulations governing th:Ls 90 foot long arch culvert are 

contained in Subchapter C of 25 Pa. Code Chapter 105. 

r:-•• 
. :1. 
, .. ·. 
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9. In granting the permit under the regulations in Subchapter C to 

25 Pa. Code Chapter 105, DER did not abuse its discretion merely because the 

culvert also was to be used as a bridge. 

10. The proper standard for design of this 90 foot long culvert is 

the 50 year frequency flood flow standard of 25 Pa. Code §105.161(c)(2). 

11. DER' s issuance of this permit was not an abuse of discretion or 

an arbitrary exercise of DER's duties or functions. 

0 R DE R 

A.L~D NOW, this 30thday of April, 1981, the appeal in the above matter 

is dismissed. 

DATED: April 30, 1981 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackst~ne Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

DASEI' IvliNTI~G CORPORATION Docket No. 78-102-B 
78-103-B 
79-112-B 
79-113-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Surface !'1i.ning 

ADJUDICATION 

By the Board, July 29 i 1981 ... 

Department of Enviro:nm:mtal Resources' (DER) refusal to 'issue a surface rrdning .... 

perr.ri.t under the Surface Uining Conservation and Reclamation Act, the Act of 

Hay- 31', 1945, P.S. 1198, as am:mded, 'S.Z- P';S. §1936.1 et seq. (Surface ~1ining 

Act) for an operation adjacent to Crooked Creek State Park in Burrell Township, 

Al::mstrong County. 

TWo additional·appeals by Daset at Docket Nos. 78-103 and 79-113 were 

consolidated here. They concern DER' s refusal to issue a surface rrdning penni t 

for an operation in Oliver Township, Jefferson County, for reason that appel-

lant' ~ application ·did not include a supplenental "C" , consent to ·entry, fonn • 
. ... 

During ·-the hearings appellant decided not to pursue these appeals and therefore 

they are_ dismissed. 
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-This contrOversy was first brought before this board through an appeal . 
by Daset on August 25, 1978 from a refusal by the DER to act on Daset 1 s pending 

pennit application. DER responded to the appeal by a notion to quash alleging 

that this board laCked jurisdic:Uon because the DER had rot yet acted on the 

application for pei:mi.t. DER contended that the appellant was not aggrieved be-

cause DER was rrerely "refraining from reviewing" the application until Daset 

rectified· alleged Violations of the Surface Mining Act at its existing surface 

mining operations. . We denied DER 1 s notion as spurious~ We held that a refusal 

to act on a penni t application is unquestionably a decision of the DER appealable 

to this board under Section 1921-A of the Administrative Cede, Act of April 9, 

1929, P.L. 177, as amended. (Opinion and Order Sur Petition to Quash Appeal dated 

June 7, 1979.) Thereafter, the DERby letter dated July 13, ~979 formally denied 

Daset's application. Daset appealed that denial at Docket No. 79-112. The 

appeal was consolidated with Daset' s prior appeal and set for hearing. DER' s 

reason for the denial,- as ·set forth in the July 13, 1979 letter, is that the 

location of the operation i.rrm:diately adjacent to the boundaries of Crooked Creek 

State Park is preclUded by sta.te and federal law against mining within 300 feet 

of a public park. 

Thirteen days of hearings were held on the appeal and both parties 

sul:mi tted post-hearing briefs containing proposed findings of fact and con-

elusions of law. There was an extensive delay between the completion of the 

hearings and the sul::mission of post-hearing briefs because of a change in 

counsel by both the appellant and DER and their need to l:eCOire familiar with .. 
the vc:>luminous record. 

Based on the entire record, we hereby find as follows: 
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FJNDllJGS OF FACI' 

· 1. Appellant, Daset Mining Co.r_p:)ration (Daset) is a corporation, 
.. 

organized and existing under the laws of the Ccmronweal th of Penrtsyl vania, with 

its principal place of business in Delnont, Pennsylvania. 

2. Appellee is the Cormonwealth of Pennsylvania, Depa.rtrrent of 

Environrrental Resources, the Carrm::>nwealth agency which has the responsibility 
\ . . 

to issue perm.i ts f()r surface mining operations under the Surface Mining and 

COnservation Act, supra~ and The Clean Streams "r..aw, the Act of Jtme 22, 1927, 

as amended, P.L. 1987, 35 P.S; §691.1 et seq. 

3. Daset is one of three Pennsyl Vcinia corporations owned by the 

Jacobs family. The other two are Jacobs Contracting_· Corporation and AJ::mstrong 

Land Carpany. 

4. Seaborn Jacobs is the president of the three Jacobs' "family cor-

porations. His two sons, Terrence and Dar:ryl, are the secretai:y and treasurer 

respectively of all three .. corporations. These three nen are also the directors 

of each corporation as well as the sole shareholders of each. · 
. ·. . -

5. .· A parcel of property .. located in Burrell ~hip, AJ::mstrong 

Cotmty known as the Dilick property was leased to Messrs. Batistig and Lipe:rote 

for surface mining purposes. 

,. 

6. Bastistig and Lipe:rote fonred the Danna.c Corporation for the pur-' 

pose of mining in Permsyl vania. 

7. The ~acobs family negotiated an assignment of the Dilick property 

lease frcm Batistig and Li~ote to Annstrong Land Canpany which solely engages 

in the business of owning ·real estate. Daset was to mine Dilick as a subcon-

tractor under Annst:rong. 

·-..... _-.:_ ....... 
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8. Daset suJ::mitted applications for mine drainage and m:i.n?-ng permits 

for the Dilick operation_ on May 23, 1977~ The mine .drainage :pennit application 

number was 35 (a) 76SM8. The mining penn:it application number was 1551-8. 

9. A mine drainage permit for the Dilick operation was issued to 

Daset on June 20, 1977. 

10. The Pittsburgh and West Virginia Coal Carpany loaned to Armstrong 

and Daset a total of $200, 000 to help canplete its lease and royalty transactions 

and to perfonn the mining. 

11. Between August 1975 and December 1977 Daset was issued five mining 

pennits and four mine drainage permits to mine within twenty-five feet of the 

boundary of Crooked Creek State Park.· 

12. On August 3, 1977 the Federal Surface Mining Control and Reclama..:.. 

tion ~t of 1977, 30 U.S.C. §1201 et seq. becarre law. 

13. By letter dated January 12, 1978 appellant was infomed that 

its application for a penni t for the Dilick site could not be approved unless 

it was. m::xlified to delete the area ih the application within 300 feet of the 

Crooked Creek State Park botmda:ry because Section 522 (e) (5) of the Federal Sur-

face Mining Control and Reclamation Act. prohibited mining there. 

14. Crooked Creek Lake is a body of water located on lands condemned 

by the United States govenJIIent for flocx:i control purposes. 

15. There are 2, 667 acres of federal land surrounding Crooked Creek 

which are officially designated "Crooked Creek Lake". 

16. · Of the 2 i 667 acres of federal land, 2, 440 acres are leased to 

the Corrrronweal th of Pennsylvania for recreational purposes. The acreage leased 

to ~ state in part borders on the Dilick site • . -._ 
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17. Crooked Creek Lake is administered by the U.S. Army Corps of 

Engineers for flood control purposes. 

18. The Pennsylvania Fish Commission conducts fish conservation and 

fish stocking operations at Crooked Creek I.a.ke. 

19. The DER' s Bureau of State Parks enforces the laws of the Corrnon-

wealth within the boundaries of Crooked Creek State Park and maintains recreational 

activities at the park. 

20. The Dilick property is bounded by Crooked Creek State Park. 

21. Appellant owned all rights to the coal on the Dilick property 

prior to March 1977. 
J$'"--

22. Appellant sustained substantial financial ·obligations in exchange 
·,\~ 

for the right to mine the coal on the Dilick property. 

23. At today's coal prices it is econanically infeasible to limit coal 

mining to that part of the Dilick property rrore than three hundred feet fran 

Crooked Creek State Park. 

24. The· Dilick property within 3QO feet of the Crooked Creek State 

Park boundary contains approximately 150,000 tons of coal. 

25. The landslide that occurred in February 1976 below a haul road 

constructed by appellant as part of the Meyers-Davis operation resulted fran 

appellant's construction of the haul road and the rroverrent of trucks and heavy 

equifiiellt on the road. 

26. The DER and appellant on Harch 31, 1976 signed an agreerrent which 

required appellant· tp reclaim the landslide area, pay $2, 500 to a surface mining 

reclamation fund and post a $1, 500 bond. 

27. After the March 31, 1976 agreerrent between DER and appellant, 

th~ DER re-instated appellant's Meyers-Davis permit. 
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28 • The landslide :did not· preclude DER fran issuing a surface mining 

pennit to appellant during the period May 23, 1976 to August 3, 1976. 

29. A discharge of sed.i.nent from a surface mining operation of appel­

·lant in Plum Borough, Allegheny County did not prevent. the DER fran issuing a 

suface mining pennit to appellant. 

30.. The evidence adduced at hearing diq not establish that appellant 

mined coal on federal lands during its Fleckinger operation. 

DISCUSSICN 

Crooked Creek State Park was created in the early 1950 • s fran lands 

surrounding a lake fonred. by a United· States Aney· Corps of Engineers flood 

oontrol dam. The park includes 2, 400 acres of land oondemned by the. federal 

governrrent for flood control and later leased· to the state on condition that 

the lands be used for parks and recreation. The park has facilities for boating, 

fishing, hunting, picnicking, hiking, canping and cross-oountry skiing. Appellant 

requests a pennit for a surfqce mining operation on a parcel of land near the. 

park, knc:Mn. as the Dilick property, and DER ·has denied the application alleging 

that the application proposes mining within J.OO feet of Crooked Creek State 

Park oontrary to state and federal law. 

Initially, appellant dis}?utes DER' s oontention that the Dilick property 

borders Crooked Creek State Park. Appellant ?lgrees the property borders lands 

oondenmed by the United States for the flood control project, but it argl.ES that 

the lands were· never dedicated as part of the park. In support of its position, 

app:llant contends that the DER, the state agency responsible for naintaining 
. . 

··-
the state parks, never considered the lands . a park and that the Ccmronweal th 

never added. any facilities or made any ·improverrents to areas within four miles 

of the Dilick site.'. · 
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-- - It appears· that the bureau of DER responsible for issuance of surface 

_ - mining penni ts did not consider the land in question _to be state park lands prior 

to review of this application as it had previously issued other pennits for 

OJ:?erations adjacent thereto including a mine drainage pennit for this site on 

June 20, 1977.1 Also appellant is correct when it states that the area has no 

features or characteristics which would suggest it is part of a state park a:::m-

plex. The nearest camp sites, picnic tables and bathing areas are over ten · 

miles away and there are no signs denoting the area as a park within five miles. 

Two park officials Were called by the DER to testify to the state park boundaries: 

Douglas Hoehn, the park superintendent and Harlem Grafton, ·the park facilities 

manager for the United States Anny Corps of Engineers. Hoehn is responsible for 

the operation and maintenance of the park as well as its chief law enforcertent 

officer. He testified that he is familiar with. the boundaries and has at times 

walked the park boundaries. Grafton testified that he has been over the 

boundary area many ti.mes and knows its location as well as anyone. Both officials 

testified that the Dilick property borderS Crooked Creek State Park ·lands. Based 

on their testim::>ny we find that the Dilick property borders Crooked Creek State 

Park. Their uncontradicted testim::>ny is of greater weight and rrore persuaSiVe 

than the inferences the appellant wishes us to draw fran the actions of the 

Bureau of Surface Mining and the undeveloped state. of the area. 

The Comronwealth ,statute on which DER relies to support its denial is, 

Section 4.2(c) of the Pennsylvania Surface Mining Act. Section 4.2(c), as it 

1. - Two penni ts are required for every surface mine' - the surface mining pennit 
at issue here· and a mine drainage penni t which approves mine drainage plans and 
treatrrent facilities. · 
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was in effect during the period relevant to this rratter,. provides in pertinent 

part: 

"[N] o operator shall open any pit for surface mining 
operations (other than borrow pits for highway con­
struction pUipJses) within one. hundred feet of the 
outside line of the right-of-way of any pUblic high­
way or within three hundred feet of any occupied 
dwelling house nnless released by the CMn.er thereof, 
or any public building, school, park or comrn.mity · 
or institutional building or within one hundred 

. .. , ,,:,feet of any cerretery or of the bank of any stream." 
(Einphasis supplied) 

DER interprets. Section 4. 2 (c) to prohibit mining within 300 feet of 

a state park whereas appellant interprets Section 4 :2 (c) to prohibit mining 

within 300 feet of a park building. · This board previously addressed this 

question in Kerry CoaZ Corrpany v. DER, EHB Docket No. 77-083 and 77-084-c 

(:March 9, 1979). We agreed with the DER's p:>sition, holding that the subject 

of the statutory limitation is the park itself and not rrerely the buildings 
T' - • 

thereupon. We reasoned that the word park. is one in a series of nouns not a 

oo-ordinative adjective which m:::xli.fies the noun,building. We suggested that 

the legislature, in atterrpting to limit the openings of a pit for surface 

mining, would not include the buildings in a valuable natural resource like . 
a park and ignore the park land itself. 

OUr interpretation was subsequently found to be in error by Cc:mron­

wealth Court. The Court held in kerry CoaZ Co rrpany v. DER, -·-· _ Pa. Carm:mwealth 

ct. __ , 425 A.2d 46 (1981) that "park buildings" are the subject of the statu-' 

tory protection as the work "park" rrrust be read as an adjective m:::xli.fying word 

"building". Thus, Section 4.2(c) of the Pennsylvania Surface Mining Act, as 

interpreted by the Carmonweal th Court does not prohibit Daset frcm mining the 

Dilick property adjacent to Crooked Creek State Park • ... 
This ±s not the end of the analysis, havever. DER also relies upon 

Section 1272 (e) of 30 U.S.C.A. which states in pertinent part that: 
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"After enact:m::mt of this Act2 and subject to valid 
· existing rights no· surface a:>al mi.n.:ing operations · 
except those which exist on the date of enacbnent 
of this Act shall. be pennitted--•.• (5) ••• within 
three hundred feet of any ••• public park ••• " 

It seems clear to us that the federal act p:r:ohibits mining within 300 

feet of any public :[:>ark . rather than park building subject to "valid existing · 

rights". 

The issue here,, .. therefore, is whether appellant's application is subject 

to "valid' existing rights". A valid existing right has been defined by federal 

regulation, 30 C.P.R. 761.5 as follows: 

''Valid existing rights means: 

(a) Except for haul roads, 
. (1) Those property rights in existence on August 3, 
1977, that ~e created by a legally binding 
conVeyance, lease, deed, contract or other docurrent · 
which authOrizes the applicant to produce coal by 
a surface coal mining operation; and 
(2) The person prop:>sing to conduct· surface coal 

mining operations on suCh lands ••• 
(ij Had been validly issued, on or before August 3, 
1977, all State and Federal pennits necessacy ·to 

_COndUCt_ Such_.Operations 00 those ·lands. • • 0 II 

. . . 
Appellant owned all· rights to the coal on the Dilick property prior 

....... 
to March 1977 and it had sustained substantial financial obligations ·in exchange 

for the right to .mi.ne the coal. · Annstrong Land Ccmpany, a real estate company 

owned by the Jacobs family,. paid $100, 000 for the Dilick lease in March 1977 

and since that time has been paying . $500. 00 . per nonth for advanced coal roy­

alties. ApPellant also purchased a new dragline for $509,500 to mine· Dilick. 

Appellant estimates that invesbnents and obligations incurred by Daset and Ann-

strong in order to rriihe Dilick represent in excess. of 25% of the canbined net 

worth of Daset Mining Corpo~r-ation, Jacobs Contracting Corporation and .Annstrong · 
.. 

Land Ccmpany, the three Jacobs family corporations. 

2. The Act became law on August 3, 1977 . 

. •. 
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· Appellant's total, investnent is at stake inasmuch as a proscription 

against mining the Dilick property within 300 feet of the Crooked Creek park 

boundal:y precludes mining any of the Dilick parcel. At today's ooal prices, it 

is economically infeasible to mine only that area outSide three hundred feet· 
; 

because the arrount of cover above the ooal increases as the distance fran the 

border increases. The difference between mining and not mining is 1501000 tons 

of ooa1 i.e. 650 1 000 tons as opposed to 500 1 000 tons. The oost of rercoving the 

increased oover while not being able to recover the 150 1 000 tons rrost easily 

reached makes mining Dilick infeasible. 

Since Daset had purchased the right to mine the ooa1 in the Dilick 

property prior to August 3 1 1977, it has a valid existing right to mine the 

total parcel including the area within 300 feet of the Crooked Creek State 

Park boundary if it can meet_the second part of 30 C.P.R. 761.5 1 that is, if it 

had acquired the pennits need€d to mine prior to August 3, 1977. 

Appellant appli~ .to DER for both the mine drainage pennit and the 

surface mining pennit on May 23, 1977. The mine drainage pennit was issued 

on June 20 1 1977. The surf~ mining pennit was never issued and is the sub-
. . 

. . ~ . . . . - . . 

ject of this . appeal. Appellant contended throughout the hearing and by post-

hearing brief that the .DER abused its discretion by refusing to act on its sur-

face mining ~t application prior to August 3, 1977. The DER responded to 

appellant's oontention in its July 13, 1979 pennit denial letter when it stated , 

that appellant had not accrued_ an entitlement to the surface mining pennit 

prior to August 3, 1977 because the issuance of a mining pennit is not a ministerial 

duty but is discretionary with the DER, and, in the exercise of its discretion, 

the DER did not act on its pennit application because of a violation of law in­

vol Vi.ng a landslide beneath a haul road constructed by appellant. 
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'lb.e DER 1 s CharacteriZation of its duty to issue pennits as discretionary 

rather than ministerial is rceani.ngless in the-- context of this case. The DER 

is clearly required to act on a pennit application. Section 4 (2) (b) of the 

Permsylvania Surface Mining. Act states "1.lfX>n receipt of an application, the 

[DER] shall review .sarre ••• should the secretary object to any part of the p:ro-

};X)Sed,. he shall prc:::nptly notify the operator by registered nail of his objections, 

setting forth his reasons therefore, and shali. afford the operator a reasoriable 

opportunity to ••• take such actions as may be required to rerrove the objections. 11 

DER 1 s allegation of noncanpliance by appellant with the Surface Mining 

Act during the period be~ May 23, 1977 1 when the application was sul:::mH:ted, 

and August 3, 1977 resulted in a substantial arrount of testirrony over appellant 1 s 

canpliahce status during that period 1 and 1 a fortiori 1 whether the DER abused 

its discretion by not issuing a pennit before the August 3, 1977 cutoff date. 

The issue appeared to be m:::xJted by a decision of the United States District Court 

for the District of Columbia that interpreted . the fede:r:al surface mining regulation 

defining· valid existing right. In re Permanent Sux>faae Mining Re guZation, --
F. Supp. (D.C. __ 19SO) No. 79-1144 1 Feb. 26, 1980 1 aff 1d. -- --

F.2d (D.C. cir. __ 1980) , No. 80-13080 1 July 10, 1980, the Court -- --
held that: 

"a good faith atterrpt to obtain all penni ts before 
the August 3, 1977 cut-off date should suffice for 
rreeting the all penni ts test. 11 

Since appellant had sul:mi tted . its · applications for the penni ts prior to August 3, 

1977, it v;ould appea,r that appellant has satisfied all the conditions of 30 C.F.R. 

761.5 and should be found to p::>ssess a valid existing right to mine the entire Dilick 

Nonetheless, DER in its p::>st-hearing brief, continues to argue that 

non-canpliance by appellant with the Surface Ml.ning Act· during the period May 23, 
.. 

1977 to August 3, 1977 precludes a finding that appellant made a gc;x:xl faith atterrpt 
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-- to obtain the-surface mining permit because Section 4 (2) (b) of the ~urface Mining 

Act prohibits the DER fran issuing~ permit to an applicant who operates an 

existing surface mine in violation of the Surface Mining Act. Section 4 (2) (b) 

of the Surface. Mining Act provides ·in pertinent part: -· 

"No application shall be approved with respect to any 
operator who has failed and continues. to fail to ccm- . 
ply with the provisions of this act.- •• or with the te:rms 
and conditions of any permit issued under 1 The Clean 
Streams Law' of June 22, 1937 (P.L. 1987), as amended, 
or where any claim is outstanding against any oper-
ator ... . under this act •.• ~" ·· , 

·The violation the DER referenced in its July 13, 1979 denial letter 

involved a landslide which occurred as a result of appellant's construction of 

a haul road on a hillside leading to a surface mining operation known as the 

Meyers-Davis operation in the Crooked Creek State Park area. The landslide 

incident resulted in the suspension by DER of the Meyers-Davis pe:rmi ts. It is 

clear from the record that the landslide was caused by appellant 1 s construction 

of the haul road. DER presented the testi.nony of Alfred E. Whitehouse, a geolo-

gist who inspected the landslide area for. the . U.s. Army Corps of Engineers. 

He testified, as an expert, tl)at the landslide resulted fran the cut into the 

hillside and the rrovement of trucks and heavy equi:prent on the haul road. Water-

ways patrolman Janes Smith testified to his observations of the landslide and 

its effect on Crooked Creek. He testified that ground fran the hillside slid 

into Crooked Creek. Smith also testified that spoils and other earthen naterials 

fran the mine site were used by appellant to construct a benn along the haul 

road, and those naterials slid down the hillside into the stream. Because of 

the incident Smith caused a surrmary violation to be issued against appellant on 

April-7., 1976. Appellant was adjudged guilty of polluting Crooked Creek and 

assessed a fine. 

. . 
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_ ·The :issue here ·is··not~·whether-· appellant. caused the landslide in 1976 

but whether appellant, as a result of-_t;J:le·dandslide, continued to be in a state­

of noncompliance with the ·Surface Mining Act during the review period of May 23, 

1977 to August 3, 1977- and therefore DER was precluded, as a matter of law, 

from issuing the pennit before the effective date of the federal legislation. 

We find that the landslide did not preclude DER fran issuing the penni t. In 

point of fact, DER 1 s own actions during that period refute the allegations that 

appellant was in a state of noncompliance affecting its capability to receive 

a surface mining penni t. The DER signed an agreerrent with appellant on March 

31, 1976 requiring appellant to reclaim the landslide area, pay $2,500 to the 

Surface Mining Fund and post a $1,500.00 bond. Subsequent to signing the agree­

rrent, appellant 1 s Meyers-Davis pennit was re-instated and on March 24, 1976 DER 

wrote a letter to appellant stating that appeliant was, at that tirre, in corn-

. pliance ~th the law at the Meyers-Davis operation. Reports of subsequent in­

specti,ons of the landslide area by William A. Shay, the state surface mine 

inspector for the Annstrong County area did not indicate any violations. His 

report on May 3, 1977 stated, that the slide had l::een cleaned up "except for 

about 20%". His July 20, 1977 report stated that rrost 6f the slide was cleaned 

up and on September 15, 1977 he reported that the slide was completely cleaned 

up. Shay testified that he did not place api;:ellant 1 s operation. in a noncornpli­

ance status during the period because appellant was, in his opinion, proceeding 

satisfactorily with the reclamation. Jim Smith, the waterways patrolman, testified 

that he considered the incident closed after the surrmary conviction in April 

1976 and the execution of the agreerrent betv..reen appellant and DER. Also, the 

DER keeps a "violation docket" listi._rlg all violations by surface mining operators 

that are noted or cited by the·inspectors. The docket is used as a reference for, 
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... arrong·.other•reasons 1 ·pennit··approval •.... The docket did·not list appellant as being 

in noncompliance during the review period. Perhaps even. nore telling, DER did 

issue a pennit to appellant during the period. On June 20, 1977 the mine drainage 

.pennit .. for the Dilick operation.was issued to appellant~ In fact, from March 1976 __ _ 

to March 1980 Jacobs Contracting and Daset Mining Corporation have received from 

DER in excess of 30 mining pennits. During the review period, Jacobs Contracting 

and Daset were conducting surface mining operations at five different sites 

under five different penni ts fran DER. M:Jreover, the DER never took any en-

· forcerrent action against appellant for ei the:r the landslide or for a violation 

of the agreerrent to reclaim the landslide affected area. We therefore find that 

the record does not support an allegation of noncompliance during the review 

period which would have prohibited the DER from issuing to appellant the surface 

mining pennit. 

The DER presented evidence of two other occurrences which it contends 

constitute violations occurring during the review period. Initially, we note· 

that appellant was not given any notice prior to the hearing that the denial 

of the pennit was· in any way . ..related to these incidents or that they would be 

argued to this board as a basis for the penni t' s denial. In fact, the DER had 

never notified appellant that it considered then to l::.e violations of law. We 

would therefore be hesitant to deny appella'lt a penni t based on those occurrences 

because of the unfairness of raising incidents for the first ti.Ine thirty rronths 

after their occurrence and the obvious difficulty of rebutting such allegations. 

However, we need not address the issue as DER did not show, in either instance, 

that a violation occurred. 

The first alleged violation pe..._vtains to a discharge of sedirrent from 
~--

an operation located in Plum Borough, Allegheny County. In support· of its 

allegation DER presented testinony of a security officer from the Pennsylvania 

,• .... 
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Fish·.Ccmni.ssion.' He· testified thatche,·observed siltation -fran the operation 

discharge across Route 48 and then into a tributary of -Pucketa Creek. The 

officer never visited the actual operation, never notified the operator nor did 

he notify the DER. He did not spend rrore than twenty rnir'xtes at any one t.iroo 

investigating the incident. In contrast, the area surface mining inspector 

testified that he obse:rved the siltation, noted that.it occurred after a heavy 

rain and observed appellant cleaning it fran Route 48. He did not find the 

problem to be severe enough to report as a violation. Neither the DER nor the 

Fish eomffiission ever notified appellant that they believed the siltation inci~ 

dent constituted a violation of law. 

The second incident involves an allegation that appellant mined federal 

lands while operating a site in Burrell Township, Annstrong Connty known as 

the Fleckinger operation. This allegation was investigated by an investigator 

from the U.S. Department of ~terior, Office of Surface Mining, as a Tesul t of 

a citizen ·conplaint. He concluded that appellant neither mined coal on federal 

property nor mined off its pennit area. 

In sum, the DER did not show that there existed any violation of the 

Surface Mining Act which prohibited the issuance of a surface mining permit to 

appellant prior to the August 3, 1977 effective date of the federal surface 

mining legislation. 

The gi.st of this case is that the DER denied appellant a penni t to 

mine within 300 feet of a state park bonndary because it interpreted a Pennsyl-
... 

vania statute and a, federal regulation to prohibit the mining. However, subse-

quent interpretations of the Pennsylvania statute by the Pennsylvania Ccmnonwealt."l-t 

Court and the federal surface rnining regulation by the United States District 

Court showed the DER interpretation to be incorrect. Accordingly, we find the 

DER'-s denial of the pennit to be in error and \ve remand the matter to DER to 

act on appellant's surface mining application No. 1551-8 in accord with this 

opinion. 
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' . 

CONCLUSIONS OF UWJ 

-L' - . This l:::oard. has jurisdiction over· the subject matter of these 

.proceedings and the parties thereto. 

2. Section 4.2{c) of the.Pennsylvania Surface Mining and Reclamation 

Act, in effect during.the--period relevant to this matter, does not prohibit. 

mining within 300 feet of a state park l:::oundary; rather, Section 4.2(c) pro­

hibits mining within 300 feet of a park building. 

3. Appellant had a valid existing right to surface mine coal within 

300 feet of Crooked Creek State Park on the date of enaci:IrEnt of the Federal 

Surface Mining Law. 

4. Appellant was not operating its surface mining· operations in non-

compliance with the law during the period May 23, 1977 to August 3, 1977 and thus 
. . 

its compliance status did not prevent DER frc:rn issuing a pennit to surface mine 

the Dilick parcel of property. 

ORDER 

AND NCM, this 29th day of July, 1981, appellant's appeals at Docket 

Nos. 78-102 and 79-112 are sustained and DER's deriial of Surface Mining Pennit 

No. 1551-8 is reversed. The.,matter is remanded to the DER for the issuance of 

Penni t No. 1551-8. 

Ap:t;:ellant's appeals at Docket Nos. 78-103 and 79-113 are dismissed 

for failure of appellant to prosecute same. 

DATED: July 29, 19~1 
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FOSSIL FUELS, Ii:~C. 

, COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
112 Market Slreet 

··---Harrisburg; -Pennsylvania 17101 
. (717) 787-3483 

Docket No. 80-222-H 

Surface Uirung Transfer· 
Application §§99.11, 99.22 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES. 

ADJUDICATION 

By: Dennis J. Hanri.sh, Member; June 19, 1981 . 

'Ihis matter involves the appeal of Fossil Fuels, Inc. fran DER 1 s 

denial of appellant 1 s application to transfer a mine drainage pennit • 

. FINDTI~GS OF FACI' 

1. Appellant is Fossil Fuels, Inc., a Pennsylvania corporation with 

its principal place of business at R. D. #9, Box 251, Greensburg 1 Pennsylvania 

15601, and telephone number of {412) 834-6622. 

2. This appeal is brought to revis.v the Hovernber 21, 1980 denial 

of appellant's transfer application by Thomas R. Vayansky, district mining 

-~c-:..-- .. ..... -

manager, DER. The transfer application which was filed on or about July 20, 1980 

Was to transfer mine drainage pennit 3474SH64 from l·brcoal Company to Fossil 
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Fuels, Inc •. This .permit- covers a mining site located near the village of Chain-

town in·· South. Huntingdon Township, . Wesi::rloreland County. 
' 

3. In a letter-dated August 29, 1980, Nancy DiM=olo, geologist for 

the Depart:rrent of Environmental· Resources, Environmental Protection Bureau of 

Mining and Recreation, Annburst Professional Center, Greensburg, Pennsylvania, 

indicated that "in order to transfer the above referenced mine drainage penni t, 

M:>rcoal Company must place the corporate seal on a notarized Release Letter" and 

Fossil Fueis must sul:mi t corrected mine maps. (Eirq;>hasis added. ) 

· 4. Philip K. Evans and Fossil Fuels, Inc~ , relying on Nancy DiM=olo' s 

letter of August 29, 1980, and subsequent telephone conversation indicating 

that approval would be granted to the transfer of the permit upon receipt of 

the requested corrected mine maps, had his consulting engineer, Penn-Laurel 

Association, Inc., revise the mine maps in conformity with her request. 

5. By letter dated September 22, 1980 signed by Randall L. Musser, 

vice-president of Penn-Laurel Association, Inc., a strip mine consulting and 

engineering finn, Fossil Fuels, Inc. sul:mitted to DER the corrected maps to deal 

with the issues outlined in the letter of August 29, 1980 fran Nancy DiM=olo, 

DER geologist. 

6. In the spring of 1980 Donald J. Zutlas a DER official had advised 

Mr. Evans not to sul:xni t applications and fees for license and l:onds unless and 

until the transfer application had been approved. On or about October 1, 1980, 
' 

Nancy DiMeolo, DER geologist, infoJ:TIEd the appellant by a telephone call to 

Philip K. Evans, appellant's president, that everything for the transfer was . 
completed and approved, that the appellant should sul:mit its l:onds and license 

to the DER. 
.. .. 

7. Philip K. Evans traveled to Harrisburg on oi' about October 12, 

1980 '- and submitted his l:onds, certificate of deposit and license for the site. 

Philip Evans paid the $500.00 to DER for his 1980 licenSe. 
, .. · . 
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8 .-. : ··-The requested bonds were approvecl by· DER director, J. Anthony 

Ercole and Donald J •. · Zutlas on October 20, 1980. Growth Savings Certificate 

No. M33103, dated October 9, 1980, drawn on Mellon Bank, Pittsburgh, Pennsylvania, 

payable to Philip K. Evans. d/b/a Fossil Fuels, Inc., in the arrount of $17,200.00 

was assigned to DER. The bond was approved by Assistant Atton1ey General Duke 

Pepper. 

9. Verification of the assignment of the certificate of deposit was 

delivered by DER to Philip K. Evans on October 22, 1980. 

10. In the latter part of October, 1980, Nancy Di.M=olo, DER geologist, 

telephoned Philip K. Evans, president of Fossil Fuels, Inc. and told him that 

DER had received Fossil Fuels' bond and license and that evecything was fine 

and that "you will· receive your pennit very shortly, they (the bond and license} 

have been approved, it's just a matter of writing this particular area up." 

m:mey. 

11. The license fee in the arrount of $500. 00 was not refunded. 

12. •The Corrm::>nwealth of Pennsylvania continues to retain the lx>nd 

13. Mr. Evans acting on behalf of Fossil Fuels, Inc. , in reliance on 

the approval of the transfer by DER officials, borrowed the arrom1t of ten thousand 

dollars ($10,000.00). 

14. In further detrim:ntal reliance the appellant noved the equip­

rrent to the site, purchased additional equiprent and changed his position re­

garding other activities· and work. 

15. Mr. ~dall L. Musser, is the vice-president of Penn-Laurel 

Associates, Inc. , and is a licensed surveyor and a licensed registered engineer. 

Mr. Musser prepared the application for transfer of the mine drainage pennit 

in this case to Fossil Fuels, Inc. and prepared the maps and revisions requested 

by Nancy DiMeolo, DER geologist. Mr. Musser has been involved in the preparation 

of dozens of transfer applications . 
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.< .. ' 16. The··-appellant was ·not inforired by·Nancy DiMeolo in her August 

29th letter or by any other DER official at any t:irre, that the site was inactive 

until the rejection letter of November 21, 1980. 

17 $ The application for ... transfer of. a mine . drainage penni t does not 

contain any reference or question as to ··whether a site is "active" or "inactive" & 

18. The standard procedure in preparing a mine drainage permit trans-

fer is to sul:mi t a letter of transfer, or a letter transferring the penni t to 

the transferee, a letter accepting the responsibility of the penn:i.t, a ·mine 

drainage penni.t face sheet, and an exhibit sheet for the permit, as ~11 as ex-

hibi ts 1, 2, and 3 which deal with questions about the owners of the canpany, 

their previous mining experience, their previous mining associates~ The exhibits 

also require identification of adjacent and affected owners. The mine drainage 

penni.t transfer face sheet is a fonn supplied by the depa.rtment. 

19. Mine drainage penni ts have been transferred by DER for sites 

which have never had mining initiated on them, and other mine drainage permits 

have been transferred for sites upon which the coal has been rercOved, and the 

site has been backfilled, and has been lying idle for a year. 

20. The mine drainage pennit covers 159.3 acres, the l:onded area is 

10.7 acres. 

21. The data, as sul:mitted by Fossil Fuels in its application, is 

inadequate for the following reasons: 

(a) The mine drainage map incorrectly locates Township Road 690. 

(b) A variance to mine or affect within 100 feet of the road . 
has not been obtained by the applicant. (A variance was presented to the 

Hearing Board at the tine of hearing.) 

(c) The slopes of the area exceed 21° and no plan for steep 

slope mining is included. 
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. (d) The sedi.nenb: and erosion CC>ntrol plans submitted with the 

application are not site specific. 

(e) As a result of the steep slopes· and required buffer zones 

for the coal outcrop, the proposed ponds ·wi:tl not· fit in the area. 

(f) The discharge fran the ponds will empty on the township 

road right-of-way, and there are no existing lateral drains to handle the 

drainage. 

(g) The treabnent ponds will discharge onto the proposed ta-m-

ship right-of-way. 

(h) No typical ditch design has b:en provided. 

(i} Ditches alx>ve the proposed highwall are not shCMn on the plan. 

(j} The method of conveying water across the area without emptying 

into the pit or creating erosion and sedirrent problems has not been addressed. 

22. The depa.rt:rcEnt has never approved Fossil Fuels' transfer application 

in writing. .. 

23. The data contained in paragraph 21 is required to derronstrate 

that the site could be mined without pollution. 

24. The Chaintown site mined by Morcoal was the subject of DER's lx>nd 

forfeiture as upheld, following hearing, by this l:oard at Moraoa Z Company v. DER, 

EHB Docket No. 79-189-B (issued April 30, 1981). 

DISCUSSICN . 

This matter involves a mining site located in South Huntingdon Tc:Mn­

ship, Westnoreland County near the village of Chaintown (Chaintown site) which site 

has recently been before us in another matter. In MoraoaZ Company v. DER, EHB 

Docket Number 79-189-B, we upheld DER's forfeiture of reclamation lx>nds for 

this site finding inter aZia that this site had l::een opened but not reclaimed 
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· and that sedi.nen.tation· and:·erosion control rreasures bad not been ilrplerrented 

which resulted in a discharge of silt into the neart>y Jacobs Creek e 

Mining at the Chaintowrl site had been initiated nnder mine drainage 

pennit 3474SM64 which had been issued by· DER to MJrcoal in 1974 •. · The present 

matter involves DER' s denial of appellant 1 s application to transfer the said 

pennit to appellant. Apparently, appellant's efforts regarding the proposed 

transfer began in the spring of 1980. Mr. Philip K. Evans, president of appel­

lant, testified that he initially contacted Donald J. Zutlas, chief of the 

licensing and l:xJnding division', in DER' s Bureau of Surface Mining Reclamation 

concerning the transfer. Mr. Evans further testified that he offered to submit 

the applications and fees for a mining license and l:xJnding for the proposed 

site. However, Mr. Zutlas suggested that Mr. Evans should withhold the $500 

license fee and l:xJnds until he had been alerted that the transfer had been ap-

proved. Following the conversation with Mr. Zutlas, Mr. Evans testified that 

he contacted Mr. Randall L. Musser, a professional engineer with Penn-I.aurel 

Associates, Inc., to process the transfer application with DER. During this 

period Mr. Evans and Mr., Musser contacted various DER personnel including 

Nancy D. DiMeolo, a geologist in DER 1 s Greensburg office, regarding the said 

application. 

On August 29, 1980 Ms. DiMeolo sent Mr. Evans a letter (App. Ex. ;1) 

setting forth three items needed to "complete processing" transfer of the said 

mine drainage pennit. Mr. Musser testified that the latter two of these three 

items were prc:xrptly addressed by submitting a revised property map to DER. (See . . . 

also .App. Ex. 6, Mr. Musser's cover letter dated September 22, 1980 returning the 

revised map to DER.) 

As to the first item-l:xJnding--Mr. Evans testified that after Ms. 

DiMeolo informed· him that· this was the only remaining item necessary to effect 
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transfer-he filErl with DER a growth savings certificate in the arrount of $17,200. 00 

assigned to DER which anount covered the 10. 7 acres which included haul roads 

and the area to be affected under ~ first mining penni t~ 1 Mr. Evans also 

testified that in reliance upon Ms. DiMeolo' s staterrent, he obtained a 1980 

mining license at a fee of $500. 00; borrowed ~rking capital in the arrount of 

$20,000.00 {of which he has at this time received and spent $10,000.00); and 

purchased two bulldozers. 

After he had obtained the license and bonding in October 1980 Mr. 

Evans testified that he again spoke with Ms. Di.Meolo who told him, "[w]e have 

received your notifiCation that the bonds and everything is fine, we hope that, 

you will receive your pennit very shortly, they have been approved, it's just a 

ma.tter of writing this particular area up". 

Instead of receiving the penn:i.t, however, on November 6, 1980 Mr. 

Evans received another letter fran Ms •. DiMeolo which indicated a discrepancy 

.between sul:mi.tted plans and actual field. conditions. Following this letter, 

Mr. Evans net with Ms. DiM=olo, as well as other DER officials including Mr. 

'lhona.s R. Vayansky, DER' s district mini.rig manager, to discuss the application 

but this meeting failed to produce the desired penni t. Instead on November 21, 

1980, Mr. Evans received the denial letter fran Mr. Vayansky which is the sub-

ject of the instant appeal. This letter suggests that since the site in qoostion, 

is "inactive", 25 Pa. Code §99.22 does not specifically prescribe the authority 

to transfer the penn:i.t. The letter also suhnits that DER' s regulations re­

·quire that mine dr~ge applications nrust derronstrate that mining ~uld be 

conducted in a manner which ~d prevent pollution to the waters of the Ccnm::>n-

wealth. ·In this regard, sare eleven inadequacies in the application-were identified. 

1. Mine drainage permit 3474SM64 covered about 159.3 acres. 
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·. ". With this background in· mind the questions· presented in this matter 

include: 

(a) Is DER estopped to deny the transfer of the said mine drainage? 

(b) If DER is not estopped, iS the action set forth in the presently 

appealed November 21, 1980 denial letter arbitrary and capricious, cx:>ntral:y 

to law or unconstitutional? 

With regard to the first iSsue, DER argues that it cannot be estopped 

by the action of one of its arployees ·and DER further challenges Mr. Evans' 

m:m:::>:ry of Ms. D~lo' s statercents. DER' s construction of the case law is too 

broad. Clearly 1 the Corrm:>nwea.lth can be subject to estoppel in pais. In 

Corrunon:weaZth, DPW v.· UEC, Ina. 1 483 Pa. 503, 397 A.2d 779 (1979), the Permsylvania 

Suprerre Court held that the Corrm:>:nwea.lth was estopped fran asserting a statute 

of limitations by reason of the staterren.ts of various Ccmronwea.l th officials 

and the detr.inental reliance theretlfXJil by anployees of UEX::, Inc. see also 

Commonweal-th, DER v. Barnes & TUaker CoaZ Company, 455 Pa. 392, 319 A.2d 871 

(1974) _where the Pennsylvania Suprema Court found on the basis of the facts in 

that case that estoppel did not lie against DER. Commo'YIJJ)eaZth v. Western Mary­

Za:nd R.R. Company, 377 Pa. 312, 105 A.2d 336 (1954) apd the other cases cited in 

footnote 6 p. 785 of UEC, Ina., supra, carve out a narrow exception to the _appli-

cation of estoppel against the Comronwealth. These cases state that estoppel 

~ laches carmot be applied against the govemment to prevent it from exer-

cising sare govenmental function. Thus, mistaken indulgence by, or errors of 

a ccmronweal th eiiq?loY.ee create no prescript± ve rights in a regula tee. 

In the present case sane, but not all, of the elemmts of estoppel in 

pais are present. It is clear that Ms. DiM=olo made essentially the statements 

to which Mr. Evans testified. The Comronweal th 1 s efforts to impeach Mr. Evans 1 

nero:ry and/or credibility cannot overCX>IIe the added strength given his testi-

.· .·_. 
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nony by DER1 s failure to call Ms. Di.Meolo (who was present at the hearing) to 

rebut his· testinony. Mr. Evans 1 
- good faith reliance upon Ms. DiMeolo 1 s state-

ments is also un.contraverted. 

The missing elerrent to establish an--estoppel is that there is no 

evidence that Ms. Di.Meolo had the authority· to issue the requested permit or 

to make DER 1 s final determination in the matter. One always relies upon oral 

representations of public officials at his peril and when the public official 

is a staff person rather than, as in UEC~ Ina • ., supra, the Secretary of a 

Department and his general, cotmSel 1 the peril is grave indeed. Thus 1 we· hold 

that an estoppel has not been made out on the facts of this ca~ against DER. 2 

Having decided that there has been no estoppel 1 the question :beccxres 

whether the challenged action is ami trary or capricious 1 a:>ntrary to law or 

unconstitutional. In this regard, the starting point will be 25 Pa. Code §99.22 

which governs transfers of mine drainage pennits. Section 99.22 provides that: 

"§99.22. Transfer of permits. 

.:. ; ·-· ... 

(a) Pe:l:m:i.ts may be reissued in a rraw name pro­
Vided that no change of ownership is. involved. 

(b) If a person desires to assur:re the operation 
of an active mine and does not wish to sul::mit an entirely 

_ . new .application-r. the--Department will accept an·- applica-· 
tion which incorp::>rates the original plan of drainage. 
In such a case the applicant shall expressly agree to 
abide by all penni.t conditions 1 assur:re the responsibility 
for any violations which may occur on the area previously 
affected and shall furnish the Depart:m:nt with CO!lplete 
in£onnation as to- the-identity of· the applicant 1 a property· 

· map in· triplicate showing the extent to whiCh the mining 
has been carq::>leted under the existing penni.t and such 
additional info!liia.tion as will enable the Department to 
detenni.ne that the applicant is able to operate the rrd.ne 
in such a marmer as to prevent pollution to waters of 
the Ccmronwealth. 11 

2. We have also detennined that DER did not issue the requested pennit and 
then attempt ·to revoke it and thus, we are not prepared to shift the burden of 

- ----- · preof-en- the cc:mpletion or inccmpleteness of the application to -oER~ · · · ·· · · · · ' 
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·:,:.: DER argues that :'the said· mine drainage perrni t for the Olaintown site 

·-':-'cannot be transferred because this site is inactive. It is clear, through the 

testim:my of Mr. Evans, that no nii.ni.ng-has been conducted on this site since 

1977 and that the site has not been reclained. -M:>reover, we take official notice 

of the MoraoaZ, supra, adjudication in which MJrcoal' s lxmds on this site were 

forfeited. 

On the other hand, there is no evidence that DER has voided M:>rcoal' s 

mine drainage pennit and Mr. Musser testified that in at least two other situa-

tions DER pennitted the transfer of tmVOided mine drainage pennits on sites 

where mining had not been conducted for up to one year prior to the transfer. 

This is strong evidence that DER consi~ the detennination of whether a mine 

is active in the context of Section 99.22 to be within its discretion rather 

than a matter of law. 

The absence of any definition of .. active mine" in the statute or regu­

lation fortifieS this position. 3 Another reason for so construing that the 
' .. 

detennination of whether a mine is active within DER' s discretion is the public 

policy a.rgt:Ir1El1t that DER should be given great latitude in allowing the trans-

fer of pennits ~so that responsible operators could be encouraged, by the lure 

of the lower bonding· rates available. under old permits, to correct violations. 

on mining sites abandoned by less cc:xrpetent. operators. Indeed, in the instant 

matter, the appellant;: is seeking the Of'IX)rtunity to correct the. problems created 

by M:>rcoal at the Chaintown site. 

Thirdly 1 awlying t;he CannOns Of Statutory COnStructiOn to Chapter 99 

of DER' s regulations also supports the view that DER has discretion to determine 

whether- a·site is active for purposes of §99.22. Looking at Chapter99 as a 

3. "Active operation .. is defined at 52 P.S. 1396.3 but this definition relates 
to noncoal operations only. 
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whole it appeara..that the :tenn "active mine" in §99.22 relates back to §99.21 

which states that penni ts bec:are_ nulL and void within two years of issuance if 

mining is not cc:nm:mced within this period. Clearly, a void penni t cannot be 

transferred and the "active mine" phrase irl §99.22 nerely reflects that pennits 

which becc>m= void by operation of §99. 21 or which are voided by DER cannot be 

transferred. S:imi.larly, carparing §99. 22 to §99. 23 it is seen that in the latter 

. section the narce of a penni ttee may be changed without a transfer application, 

map and/or additional infonnation (all required under §99.22) so long as the 

mine is in operation. This clearly implies that the phrase "active mine" in· 
.... 

-· -- --- . §99-.. 22 ccmprehends· sanethinq--less -than the phrase "mine in· operation"---in· §99~23, 

since the safeguards in §99.22 greatly exceed those set forth in §99.23 • 
. 

. Since the detennination of whether a mine is active. m1der §99. 22 is 

within DER's discretion we may review DER's exercise of this discretion. Roahez 

Brothers v. DER, 18 Pa. Conm::>nwealth Ct. 137, 334 A.2d 790 (1975). Given the 

fact that. the Chaintam site was in litigation during the time ..,.the present trans-

-- -- ----fer appli~tion was being processed and that nanbers of DER.' 5- legal" ana -teciiriical 

staffs participated in this litigation 'tE find it incredible that DER DCM asserts 

that Mr. Evans CMed DER infonnation concerning the activity of his site even 

though such infm:mation was not requested by DER. Clearly, DER as a corporate 

entity must be charged with knowledge of status of the Chaintown site and just 

as clearly, at least S<JriEOne in DER must have concluded that this site was an 

"active mine" as that teiJn is used in §99.22. While, as stated alx>ve, such a 

tacit detennination was not final so as to constitute the transferral of the 

pennit or so as to create an estoppel, it,nevertheless, must be weighed by this 

board in reviewing DER' s exercise of discretion. M:Jreover, the present record 

indicates that DER, in other cases, has transferred p:.nnits on sites which have 

been literally inactive for over a year. Since DER cane forth with no testinony 
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to distinguish the···instant application fran transfer applications approved in 

other,._seemingly similar, situations, we must conclude that DER had no reason 

for treating the instant appellant differently from the other applicants. Un-

reasoned classification is the very definit;i.on of an arbitra:cy and capricious 

action. Thus, in the circumstances of this case we find that it was an abuse 

of DER • s discretion to detennine the M:>rcoal site to be inactive. 

This does not conclude the matter, lrMever. Section 99.22 (b) as quoted 

above, allows DER to request "such additional· infonnation as will enable the 

departnent to _determine that the ~licant ·is. able to operate the mine in such 

a manner as to prevent pollution to the waters of the Ccmn::>nwealth". The questions 

1 tlu:ough 11 in DER • s denial letter of November 21 represent an atterrpt to solicit · 
. 

this infonnation and appellant's own expert witness, Mr. Musser, agreed that each 

of the 11 items was reasonable and that only the variance item .for the TcMnship 

Road T-690 has yet to be addressed by the appellant. It would, therefore, seem 

p:i:oper for DER to require the appellant to sul::mit the infonnation requested re­

garding the other i terns prior to the issuing of the requested transfer penn:it and 

the application is remanded to DER for this purpose. Such a remand, while pro­

tecting the environment, and allowing DER to corrply with the Pennsylvania Consti-

tution, .Article I, §27, 25 Pa. Code §§ 99.11 and 99.22 and Harmon CoaZ Company 

v. DER, 384 A. 2d 289, should not unduly inconvenience the appellant whose expert 

estimated that it would take as little as two weeks to supply the requested in­

fonnation. This remand should also cure any constitutional defects. in DER • s pro­

cedure in this matter and carrply with the apparent requirerrent in Section S{c) . . 

of the Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.4 (C), as 

cunended, October _10, ·1980 for DER-to afford appellant a reasonable··opfX)rtunity 

to am:nd its application. 
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mNCLUSIONS OF IAW 

1. The board has jurisdiction over the parties and the subject matter. 

2. The Chaintown site as described above is an active mine as that 

tennis used in 25 Pa. Code §99.22; in the circumstances of this case, DER was 

arbitrary and capricious in detennining that it was inactive. 

3. DER was not estopped fran denying the appellant's transfer appli-

cation because of the representations of a DER, employee who was not derronstrated 

to have the authority to issue the pennit. 

4. DER has authority under 25 Pa. Code §§99.11 and 99.22 and Article 

I, §27 of the Pennsylvania Constitution to require a show.ing fran an applicant 

for a transfer penn:it that it can conduct mining so as to prevent pollution to 

the waters of the Connonweal th. 

5. DER's request for additional infonnation in the instant matter was 

neither arbitrary nor capricious nor contrary to law. 

ORDER 

.AND NOV, this 19th day of June, 1981, the appellant's transfer appli-

cation, as described above, is remanded to DER for a review of such infonnation 

as appellant may sul::mi t concerning i terns 1 through 11 in the letter of November 

21 ~ 1980. DER' s review of this material shall be c:x:xrq;>leted within 30 calendar 

days following its receipt of complete infonnation fran the appellant or such 

additional period as may be granted by written approval of the appellant or this 

l:x:>ard. The board retains jurisdiction. 

. Member 

DATED: June 19, 1981 
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EHB-43: 12/79 

~: COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F"ust FJoor Annex 
112 Market Street 

Harrisburg •. Pennsylvania 17101 
(717)_ 787-3483 

A. H. GROVE & SONS, n~. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 79-205-W 

Clean Streams I.a.w 

ADJUDICATION 

By: Paul E. Waters, Chairman May 29, 1981 

This matter carres before the board as an appeal fran an order issued 

by DER, requiring appellant A. H. Grove. & Sons, Inc., to conduct certain tests 

in order to detennine necessary steps to prevent further pollution of ~lis by 

oil products. Appellant conducts a business operation in which he uses or 

used a number of large subsurface petroleum products storage tanks. DER,after 

investigation, has concluded that leaks from these tanks and/or spillage on the 

business premises is causing a water pollution problem in the area. The order 

was issued in an ~ffoz;t to obtain rrore infonna.tion on the cause and cure -for 

this ongoing problem, of which appellant ackno;.,rledges, but denies resP<:msibility. 
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FINDINGS OF FACT 

1. A. H. Grove & Sons, Inc. (Grove) is a Delaware Corporation 

licensed to do business· in Pennsylvania. 
-· 

2. Grove owns and· operates an autom:::>bile service station and aut:arobile 

dealership (dealership). located on Red Lion Avenue, in Felton, Pa. 

3. Richard Grove is the president of Grove. 

4. In the usual course of business· at the Grove dealership, various 

prOducts of petroleum derivation were used and sold, including gasoline, rrotor 

oils, transmission fluids, lubricants, fuel oil and kerosene. 

5. At least five subsurface petroleum-product ·storage tanks are 

located at the dealership, and were used for the. storage of gasoline, fuel oil 

and kerosene. Three .of the tanks Were utilized to store. gasoline; one tank was 

used for fuel oil storage; and one. tank was used for kerosene storage. 

6. The 25 year old subsurface tanks at the dealership are owned by 

Grove and were purchased from Gulf Oil Carpany on or about September 24, 197 4. 

7. . In 1973, ap investigation of grounc.Water contamination affecting _ 

darestic water supply wells in Felton was perfonred by a DER geologist, as a 

~t of a number of ccrrplaints fran private citizens in Felton. 

8. DER's investigation ot __ grp~ter contamination in Felton involved, . 

(1) an inspection of the basic geological setting of the area- to detennine direction 

of grotmdwater movement,_ (2) the neasurerrent of water table elevations in dcnestic 

__ wa:te~_supply wells. to determine.-tha .slope or gradient of the groundwater- tabl-e,--_ --

and (3) the sampling and investigation of obviotis sources . of grmmd-later COJ.""lt;arni.tia-

tion • 

.,_. = _- ::.-=- ---= =""~ ... ,._, )n .. the ,~ur5§~9f- thg._in~:t,:i.gation,., DER determined -~t the darestic--·-"­

water supply wells of several residents in Felton~ contaminated with :pollutants 

of petroleum derivation. 

-- - .. -~ , ..... :..:,-_,._,..:.,_:::-1.0..!' _ Qn, ~' 4-, 1973, :January 15, ,1974, and March 11,. 1974, a well ..,- , .. 

belonging to the Eppley family was sainpled by DER, and weathered gasoline and oil, 

or related sol vent-type contaminants ~ detected in the well water. 
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11. On September 4, 1973, DER sarrpled a well belonging to the Schmuck 

family and gasoline and oil were detected in the well water and on January 15, 

1974, DER sanpled a well belonging to the Sentz family and weathered gas was 

detected in the well water. Weathered gasoline is gasoline which has been 

chemically altered by contact with air, soil and grotmd water. '!his alteration 

includes the addition or deletion of ma.terials as a result of migration of gaso-

line through soil and gro\.lJrlolater. 

12. DER, in the oou:rse of the investigation, also sarrpled the C. 

Grove well (no relation to Grove) and the Cook well. By sinple taste and srrell 

tests, the Cook and C. Grove ·wells were not oontaminated with gasoline or oil; 

however, it was noted that the c. Grove well had been rep::>rted as oontaminated 

in 1973. 

13. The contaminated wells, which were the focus of the investigation, 

are located to the east of the Grove dealership, in a straight line, with the 

Sentz well in closest proximity to the dealership, followed by the Eppley wel]., 

the Cook well (not contaminated), the Schmuck well, and the c. Grove well (not 

oontaminated at ·the tirre .of DER' s visit) • · 

14. In the course of the investigation, DER conducted a limited, 

door-to-doo.z::. f:;urvey of private residences_ iD. --~~J.!:On to detennine if other residents 

were experiencing water well contamination. No -other gasoline or oil gromdvater 

contamination problems were discovered, other than in the Sentz, Eppley and 

Schmuck wells. 

15. Based on groundwater table. elevation measurements, DER detennined 

that groundwater flows from_ the. dealership to the-contaminated wells· of. Sentz·7 _ 

~J.~y, anQ. ~.s 9l1d. that.g:rpur~~:lwa:t;~r- oontaminants· entering-the .ground---~--'­

water at the dealership ~uld IIDve tcMards ·the Sentz, Eppley, and Schmuck wells. 

16. DER observed an area at the dealership where Mr. Richard Grove 

, TCO --= ··"=· .. -~i;ted .,dl.JIT{);i:ng .or. ,d_:hl?PO,q_~~~.!. 9J,.l,., .cmd : oiif--absorbent waste,:materials onu; 

_the ~ace of the grotmd. The am:::runt of durrped ma.terial was appreciable. 
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17. At the t:i.ne of the inspection, at least one subsurface gasoline 

storage tank at the dealership, which Was believed by Richard Grove to be errpty, 

contained a significant anount of gasoline. 

18. The inproper practices of waste oil handling and existence of 

subsurface tanks at the dealership was consistent with the pattern and type of 

pollution groundwater discovered. 

19. As a result of the investigation, DER requested that Grove test 

all subsurface petroleum products storage tanks for leakage. 

20. The Grove dealership is located approximately 100 feet west of 

the Sentz well, and a snowfibbile dealership is located approximately 500 to 

600 feet north of the Sentz well. 

21. The water table in the affected area is relatively shallow. 

The order of contamination of the private water supply wells was Eppley first, 

Schmuck second, C. Grove third, and Sentz fourth, notWithstanding that .the Sentz 

well is located closest to the dealership, followed by Eppley, Schmuck and c. 

GI:ove wells. 

22". The type of . well oonstruction used in the Sentz, Eppley, Schmuck 

and c. Grove wells accounts forth~ s~ of. well contamination, with shallow, 

or _hapd-dug wells being much rrore s~le to contamination than deep 1 drilled 

and cased wells. 

23. The Sentz well is drilled, cased and located south of the Sentz 

-,-,_-_.resj.dence.;_±he_Eppley: well . ..is .l;!and-:¢iug..and_~ted south of the ~ey. r~;.._ 

the Cook well is drilled and located north of the Cook residence; the Schrrruck 

well is hand-dug and located south of the Schmuck residence; and the C. Grove 

the C. Grove residence. 

24. Petroleum products will float on the surface of the water table 1 

-c .... .,. ·.,..,,~,but-a .. certain. ];Xlr.tion ,.of petroLeum;-p.t:OO.uct.c -is soluble and slowly -disperses· te ... , ~ · 

deeper groundwater, thus making gasoline contaroinati,on possible below the water 

table. -141-



25. The fact that the Sentz well is the closest well to the Grove 

dealership, yet was not the first well contaminated, may be due to the nature 

of the Sentz well as drilled, cased well. The Sentz well is less susceptiJ::>le 

to contamination than the Eppley dug well. 

26. The cost of properly closing an abandoned or unused subsurface 

petroleum product storage tanksds approximately $150 per 1,000 gallons of 

tank capacity. 

27. Three gasoline subsurface tanks are located on the eastern side 

of the Grove dealership garage; one subsurface fuel oil tank is located to the 

south of the dealership garag~_; .al14 ~ ~l.lbsurface kerosene~-~:=;-~~~--- ... 

on the north side of the dealership garage. 

28. DER sampled the Sentz and Eppley wells on April 27, 1979, and 

fbund the Sentz well to be con:t:amiJ:late<i. wi:th _o~ganic conp;:mnds -~- ~ .. ~~~ ____ _ 

well to be contaminated with gas and oils. 

29. On August 13, 1979, DER sampled the Eppley and Sentz well and 

. found both. to. be-con~ted .. w;i,.:tlt~ ws~?3:t;h,E:~:q;rl_ g~!- _ l:rl. ?3~ti~~~~ ~~g~ey- ~11_: ____ -·~·-

was analyzed by. gas chromatograph and mass spectroscopic nethods, and organic 

c::a:npounds were discovered in the sample, including pentane, cyclopentane, 

~·•~~--.-..~y-1.~,-:pEmtane.,. cycl~:l.-~1--=~ine,,,AA(i, .. :t:QJ.~,~-v,.....•".,_,....,'l<'!TT'~--==~">'~ 

30. By zreasuring water table elevations and evaluating surface geology, 

~·~--~~-· 
groundwater is susceptible to contam:ination by improper surface. disposal of 

wastes, and by leaking subsurface gasoline tanks. 

Hannigan well. As a result of these investigations, DER found that the water table 

taminated wells. 
,. 
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32. Mr. Richard Grove, president of Grove, admitted that oil and 

"'' ,_""' _, , :other, petroleum products were,, spilled at the dealership in the area Witnessed · 

by DER, anC1 admitted that it was probable that sare d'lln'ping of products including 

oils, oil absorbents, and degreasers occurred at the dealership. 

"""- u:~r r,, ,_,, ,-vcc. " ''"·'"'33-..•~Mr-a--Micba.el-=I>ifillippe;' a DER-laboratory chenl:ist', testified- t:lla'E. ·-- -····-

the water quality samples in which he found "l.m.Characterizable organics", closely 

resembled certain types of oil. 
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DISCUSSION 

The .question which we are called upon to answer in this proceeding 

is whether DER can require a private owner to conduct certain tests on his 

-~.c•"'- ,3 ... ~"'-·.....,.,~=land· 'W''detel:mine~-the ~ofr,and·-possilile necessary -"Cerreeti:ve'~'Oll'Hto•-"''- ~ 

prevent, further water pollution. At first blush the question would seem to 

suggest its own obvious answer in the conteXt of the facts in this case. 

~-~ .... -- __ ..._ _____ .,__._ ___ ,.._._,=Appellant· -operates ·a-busineSS''·ih' F~ton,: York ·courit=.y·,~'PA-..;at Wtu"'Cll · ~~-C---"~~ 

he has underground storage tanks and makes other uses of petroleum products. 

His neighbors are experiencing water contamination from y;:etroleum products . 

. _._.-.~ ·-=-=- ... -There .. ,is~'Il0'--'-otl1er :i.mred±ate''1:0qica1.- 'eXpl"aflati(jff'·for 't.lie'Wai:er·~ proo1.ems .... ~~ 

that have plagued the- area for a number of years, than the one reached by 

DER. The facts clearly support the -probability that appellant's activities 

1...-~ • . ' . ~....;:-~ill1 . • ..• h.-.,-·~, "'1 ......... .-----.. ..... -..;..... ---1----
-- --'~~ , • -~-, •

1 l.~.e~.ve-·.t.n -sar:re~ yet tmkn.owrr way; '~w.ul.L...u.Ju't:ecr t:o -1:1'1e--wa:t:er· p.:rbblems. 
'1 

Appellant contends that DER is without authority under these cir-
2 

cumc;tances to enter the order here on appeal. It is true that the order 

'- ---' ~"~ ·-~~ ·--·"does" pl:Oc:eed- -:fran the basis~-tHat:·-appetlalit-mai:t bef resPOriSibie~aiil endS-~-"~-

with the conclusion that if tests show he .is responsible, then further action's 

1-.- Appellant has declined to file a· final brief in this matter So we must 
look to its pre-hearing nero for details on the basis of its appeal. 

2. · The appeal states: 

-~-- "Ol;:de!;'_!s .. w:t;~Q.e.sed upon fact,_was entered without 
d\13 process and is further unreasonable and i.nposes 
a substantial undue burden on appellant and is in 
effect a condemnation of the appellant's business 
and property. Said order is further unconstitutional 
under the Pennsylvania and the United States Consti-
tutions~ · 
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3 
are called for. Are the steps required of appellant in the order of December 12, 

1979 reasonable, based on the available evidence of probable responsibility? We 

think that they are. In cc:mnenting on the admi ttedl.y inconclusive evidence, a 

3. Appellant is ordered: 

"A. :rnnmiately upon receipt of this order, take all steps 
necesscu:y to abate the oontinued discharge of any gasoline, 
oils or other contaminants and polluants into the waters of 
the Ccmronwealth via discharge onto or under the surface of 
the ground. 

B •. Within_lS days of receipt of this order, arrange for 
and perfonn an approved, t.ertpera.ture adjusted, hydrostatic 
test, utilizing a pressure testing device with an accuracy 
of 0. OS gallons per· hour, or better, on each petroleum storage 
tank located at the said business premises located on Rei Lion 

--'----·Avenue, -Felton Borough, Yo:rk County, and sul:mit a written ~-·'"-'----~-
port to Mr. Richard Shertzer of the Harrisburg Regional Office 
of the Department of Enviro11IlElltal Resources, 407 SOuth Caireron 
Street, Harrisburg, PA 17101, Telephone (717) 787~9665. Grove 
shall provide 72 hours advance notice of the said test to DER 
and penni t DER representatives to be present on the premises 
during said test. 

c. Within 15 days of the receipt of this order, arrange for 
and excavate four backhoe pits or test borings at such places 
and in such manner on the business premises as representatives 

.~ -'·· :l i··: .~. :. 

of DER shall direct. The backhoe pits or test oorings must be. . _ 
excavated to the depth of the water table, so that soils at -t:l-le'-·" -- ·"' 
existing water table may be examined, and so that the excavated 
soils fran the pits or borings may· be examined for the presence 
of petroleum, gas, or oil contaminants. Grove shall notify 
Mr. Richard Shertzer at the aforerrentioned address at least 72 
hours in ad~ce of ~ _ d.:ite set for the excaVa.tions. Grove 
shall penni t representatives of DER to be present on the business 
premises during the excavations and shall penni t the DER repre­
sentatives to conduct sarrpling and testing activities on the 
ground water and soil in and around said pits or oorings. 

P~ __ Wj.:t:hi,n _lS ~ys_ of the_~ipt of this order and continuing 
until Januacy 18, 1980, Grove shall provide representatives 
of DER, upon request, with access to his business premises, during 
regular business hours, for the pw:pose of physical inspection 
and sarrq:>l.;ing of all water wells situated on the business premises. 

--~~- . J;.n -t;be_ .event. :t:l1?!:._::th? 1::egts perfonred under paragraph B or c. 
- detennine .that--one ·or·nore-Of·_ -the tm.derground petroleum·- storage -.,. 

tanks- is leaking, or has a leak: 

i. Grove shall imnedi.ately take such actions as are 
necessary to abate the _discharge of any gasoline 

_ , or __ petroleum . .products to the waters of the Camon­
wealth, including, but not limited to, excavation 
and rerroval to a site satisfactory to the Depart­
.llEilt of gasoline or petroleum saturated soils in 
the vicinity of the leaking storage tank. 
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geologist testified: N.T. 9 lines 2-18 

"Q.Now, in an effort to speed things up, Mr. Peffer, in as 
>' ;.; '-' ; r " '~ '.,, ' • brief a manner ·as possible, can' you' describe what it was about yoUr' 

investigations which led you to conclude that, as you testified, A. 
H. GrOve & Sons was the cause of the groundwater contamination in 
question? 

& There were three basic facts or basic pieces of evidence 
c tha:b--leacme .-t.c:>--t1lat"'-00nclusion". ' } =one· cwas the spacial pattem ''Of'' r" ! =. ,,,...., ' .,,_, . = c-:c~ ' 

pollution. The polluted wells were all essentially in a line, 
in a direction fran the A.H. Grove property stretching to the 
east or southeast. 

The second piece of evidence was the fact that hydrocarbon 
'""" ....... ~-~~' ... ..,_ .......... p!.'OO~--be:i.nq stored· and"'ohtpraperlyilisposed 'cif bn'the· A.~ ... ""' .cr.=r-=~=' ""·' 

H •. Grove property in such a manner that they could cause ground-
water pollution. 

The third piece of evidence was· that there was a gradient 
or a slope to the water .table in the direction· fran the A. H. 

r ___ ,...,,..J.-.'-- ·-1Q'..Z.-:..o;..:...:..J..j_...:.G:J:"ove.nproperty ~"·-"t:lle-~af'"fec-t::eCr· .. ~s.i'fl''• . ,. .~ Jr;,··. '"\+-~-·-.o..._.,. ... 1,.J:i,."Y".C~"l~.,.....~~'tY 

-..·-·· -----

DER relies for authority in part upon The Clean Streams Iaw 35 P .s. 
4 

§691.10, which provides: 

"- -~ .... -· "''_,_~,__.,_.·"The depa.rt:nent may, in-=its"'otdet'~.--~ O::mpliand~-~ 
with such conditions as are necessary to prevent or 
abate pollution or effeqt the purpose$ of this act. " 

The kt specifically states that its purpose is oot only to prevent further 

- --c: ~-""-L"O~-pel"lution ·or·the waters Of·-e:rte LCC:mit>~th n·~ ~~ a:1sq'--to recTc:illiC~ana ,.,.:"-., ... ....,.. ···-~· ~~-

restore to a clean,. tmpolluted condition every_ stream in Pennsylvania that 

,r •. • l. '-'•~\_ \.'..._•J.!._- -·--

3.. Continued. 

ii. Grove shall rerrove any polluted ground water 
by any neans acceptable to DER, including, but 
not limited to the rerroval. of said :I;X>lluted 
ground water .. by purrq;>ing. 

iii. Grove Shall. ~u:pply tbe owners of .. any..private 
water· supply well which ·was affected by the 
gasoline or other petroleum ground water pol­
lution, with an alternative water supply, 
tmtil sw··'h t:i.ne tbe und . . 11 . . ,---·~ ··~~ ~ ,....._, ........ ,_,~~-, as.. .gro water :I;X> ution 
is abated ·and rerroved.~'!... . 

4. DER has. also cited as auth::>ri ty the Solid Waste Managerrent Act, 
35 P.S. §6018.104,while expressing reservations, we do not reach the issue. 
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5 
is presently polluted." Further, the prevention and elimination of water 

pollution is recogniz~ as being directly related to the econanic future of 

the Ccmmnwealth. See CommonweaZth v. Barnes & TU.akex> Co., 319 A.2d, 353 A.2d 

4711. There is additional authority in 35 P.S. §691 .• 316 which provides: 

'rwberever the department finds that pollution or a danger 
of pollution. is resulting fran-a condition which exists on 
land in the Corrm:>nwealth, the department may order the land-
owner or occupier to correct the condition in a nanner satis­
factory to the department-." 

_ _;_ --·-: 

This would seem to be anple authority to support any reasonable order of the 

kind here at issue. It is interesting to note that ooth parties rely upon 

35 P.S. §691.316 to support of their respective positions. DER relies upon 

the statenen.t that where a danger of pollution exists, it-"may order the 

landowner or occupier to correct the condition in a nanner satisfactory to 

the board-." Appellant, on the other hand points to the requirements re-

garding payment. It does not disagree with DER that further testing is clearly 

called for, the disagreemant concerns when and how payment is made. The Act states: 

"For the purpose of collecting or recei vi.ng the expenses 
involved in correcting the condition, the ooard may assess 
the anount due in tile sarre marmer as civil penalties are 

~ assessed·'onder the provisions of sectic>n 605 of this Act. " 

Appellant construes this to mean that it can not be called upon to make tests 

at its own expense. We do not place such a l.iinited construction on that 

language •. It w::>uld appea~ to be sinply an additional ~pon .fn. the arsenal, 

of DER not an exclusive remedy to a water pollution problem. 

Directing now our attention .. to the specific provisions of the order, 

it is not at all clear that it places no ncre than a reasonable burden upon 

appellant under the facts of this case. The order requires that appellant con-

duct an approved temperature adjusted, hydrostatic test utilizing a pressure 

testing. device- with "an :accuracy-,.:of_. 0 .• 0 ~ 9allons --~--heur ~-The purpose being.:-.·:·~---= 

5. 35 P.S. §691.4. 
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to detennine whether the storage tanks are leaking. This was done once 
--· 

before, and although the results seem to have been negative, DER argues 

that they were inconclusive. In any event, DER has ordered four back-

hoe pits or test borings in the area to the depth of the water table. 

~ch as this seoond test is to be carried out regardless of the out­

cx:ma of first tests, we see no reason for appellant to incur tbe oost of 

the first test. If oil prcx'lucts have leaked f:ran the tank into the water table 

the seoond test is designed to detect it. If it has not, then the inne-

diate problem ~uld not seem to be one that can be denonstrated to have been 

caused or oontributed to, by appellant, regardless of the present oondition 
6 ~ 0 ~ 

of the tanks. 

We do not overlook the evidence presented by appellant which does 

raise sare question as to whether it is fully resp:>nsible for the water I;X>l-

·lution problem presently being experienced in the area. Indeed, that is the 

reason we noye cautiously in ~not allowing DER to order two seperate tests. 

At the same t:irre, however, 1;here is sufficient evidence inpli~ting ap-
- 7 

pellant, to require that we sustain the order to the extent indicated. 

6. Either the tanks will be shown to be leaking or not. If one is 
leaking, this IlUlSt -be detected in the ·water or soil to have any probatiVe. 
value. l:f not, then it will still be necessary to oonduct the seoond test. 

7. The order oontains another provision for appellant to provide water 
systems to certain hareowners in the area. We do not now pass upon that 

__ p:rpv;i_p:i._on~ --~ it_W§.§ <;::oridi.tional, it is not now before us. 



CXNCLUSIONS OF IAW 

1. The OOard has jurisdiction over the parties and subject mat-

ter of this appeal. 

2. Under the provisions of The Clean Streams Law 35 P.S. §691.1 

et seq. ·DER has authority to investigate groundwater contamination problems 

associated with violations of The Clean Streams Law. 

3. Where, as here, groundwater contamination is proven and 'Where 

substantial evidence establishes a probable source and need for additional 

testing, DER may require the person re5ponsilile ·for apparently related 

discharges to conduct reasonable tests at his CMil expense to ailCM a deter-

mination of the extent of the contamination or pollution. 

4. The board will not ailCM such testing to be IIDre extensive and 

costly than is clearly mandated by the evidence. 

ORDER 

AND N<l'l, this 29th day of May, 1981 the appeal of A. H. Grove & Sons, 

""?""" ~-Inc;~ :ts· ,~Remanded to -DER- mr 'fllrther.'"acti.On.-' consistefie· ·w.tffi··w5-aa]lidica=- ~.,- _., 

tion. . The board will retain jurisdiction. 

BY: PAUL E. WATERS 

·J /. ) 1 ; J ..... 

DATED: _ May 29 ,. 1981 
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EHB-43: i2/19 

COMMONWEALTH OF PENNSYD'VANtA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 787-3483 

HAV~ CONTRACTING, INC. 
and ADAH EIDE:l-1ILLER, INC. 

Docket No. 80-072-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Dennis J. Harnish, Chai:t:rnan, December 2, l9 81 

'!his matter arises from an order issued on Narch 28, 1980 jointly 

against two corporations identified below as Hawk and Eidemiller \vhich had con-

ducted surface mining operations on contiguous parcels of property located in 

Uni i:y' Township, Westrroreland County. · ·The order attached liabili i:y' for three 

discharges of acid mine drainage emanating on the Hawk site to roth corpor-

ations and required roth corporations to abate said discharges. Both corpor-

ations appealed. 

FINDINGS OF FACI' 

1. Appellants are Hawk Contracting, Inc. (Hawk) and Adam Eidemiller, 

Inc. (Eidemiller) . 
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2. Appellee is the Cormonwealth of Pennsylvania, Department of 

Enviro:nmental Resources (Pepartmen.t) • 

3. The action appealed from is an order issued by the Department 

to Hawk and Eidemiller dated March 28, 1980. This order was corrected by let-

ter dated April 2, 1980, to make reference to all relevant Eidemiller mining 

pennits. Paragraph 10 of the order was withdrawn during the hearings. 'Ihe 

tenns of said order were as follows: 

.. a. With respect to Eidemi.ller, directing 
Eidemiller to canpletely backfill and revegetate 
all areas affected by the above referred to Mining 
Permits and Mine Drainage Pennit, and in accor­
dance with the rules and regulations of DER; 

b. With respect to Hawk, directing Hawk to 
rerrove certain accunru.lated solid material frcm the 
upper settling pond in one of the discharge areas 
and to dispose of it in accordance with the Solid 
Waste Management Act. and the rules and regulations 
promulgated thereunder; 

c. With respect to Hawk and Eidemiller, di­
recting that they jointly: 

(i) Submit a plan of rronitoring wells 
along the property line between the Hawk and 
the Eidemiller Sites, which wells were to 
reach a depth of at least the depth of the 
coal and be evenly spaced a;Long the property 
line; 

(ii) Maintain interim treat:lrent facilities 
so as to neutralize the acid content. of all mine 
drainage on the Hawk Site until permanent treat­
nent was placed in operation; 

(iii) Sul:xni. t to DER a plan fo~ permanent 
treatment or abatement of all acid mine drain­
age on the Hawk Site 

(iv} Take necessary steps to gain consent 
of adjacent landowner(s) required for the con­
struction of permanent treatment facilities; 

(v} To maintain any treat:lrent facilities 
in working condition so long as any mine drain­
age exceeds the effluent limitations pennitted 
by DER." 

-~ 
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4. 'Ihe Hawk site and the Eidemiller site are adjacent to eaqh other, 

with the Eidemiller site being uphill and upgradient of the Hawk sites 

5. Hawk is a Pennsylvania corporation with its registered office 

located at R. D. #1 1 Kittanning, PA 16201. 

6. Hawk is engaged m the operation of surface mining activities in 

the CCmtonwealth of Pennsylvania pU.rsuant to surface mining license No. 1259. 

7. Hawk conducted surface mining activities m Unity Township, 

Westm::>reland County at a :mi.n:ing site covered by Mining Pennit No. 1259-4 and 

Mine Dra.Ulage Pennit No. 3475SM54 (Hawk Site) • 

8. Mining Pennit No. 1259-4 was issued to Hawk by the Depart::rrent, 

effective April 13 1 1976. 

9. Mining Pennit No. 1259-4 required, inter a'lia 1 that mining activ-

i ties on the Hawk Site be conducted m accordance w_:i. th all conditions contained 

.... m Mine Dra.Ulage Pennit No. 2375SM54. 

10. 'Ihe last amendment to Mine Drainage Pennit No. 34 75SM54 was 

issued to Hawk by the Department on September 9.1 1976. 

11. Hawk .accepted and agreed to abide by the special conditions 

contained m Mine Dra.Ulage Permit No. 3475SM54 on September 15 1 .1976. 

12. Mine Dra.Ulage Permit No. 3475SM54 contains, inter a'lia, the 

following ?Jndi tions: 

a. "Gravity dra.Ulages 1 encountered fran previous 
mining 1 shall be treated to neutrality until 
eliminated." 

b. "No tipple refuse shall be returned or deposited 
in the strip area. " 

c. '''Ihe permittee shall at no time discharge to the 
waters of the Carm::>nweal th mine dra.Ulage fran 
any source the pH of which is less than 6 •. 0, 
or greater than 9. 0. " 
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d. "'!he pe:rmittee shall at no ti.rre di9charge to· the 
waters of the Ccmronwealth mine drainage fran any 
source containing a concentration of iron in 
excess of 7 milligrams per liter." 

13. Hawk was required to leave a 50-foot barrier of unm:i.ned· land 

between its surface mining operation and the Eidemiller site (property line 

separating Lem:ron/Roos fran Fritz-Nicholson/Sanderson surface estates). 

14. Two water discharges existed on the eastem side of the Hawk 

Site prior to mining, flowing fran a rock ledge; these discharges combined to 

fonn a single stream. 

15. '!he two discharges were s~led at Hawk's request, prior to the 

surrounding area being affected by mining and were found to have the following 

parameters: 

E!! iron sulfate 

one discharge 4.9 0.35 (10 (#975) 
other discharge 7.0 3.10 (10 (#976) 
canbined flow 5.0 0.25 (10 (#977)-

16. Hawk conducted mining activities directly through the said rock 

ledge fran Which the discharges emanated. 

17. A spring existed on the westem side of the Hawk Site prior to 

mining which was used as a private water supply. 

18. '!he spring was sampled prior to mining and had the follcwing 

parameters: pH - 5.1, iron - .OS, sulfate - 30. 

19. Hawk mined very close to the area of the spring, and affected 

the recharge area of the spring which area now is covered with backfill 

material. 

20. '!he entire 76 acres canprising the Hawk Site was canpletely back­

filled and revegetated by the year 1978, to the satisfaction of the inspectors 

of the DER •. However, there existed and now exist on the Hawk Site three (3) 
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discharges of acid mine dra?:nage, all of which exceed the· effluent l.im:itations 

set forth in the rules and regulations of the DER, nore specifically set forth 

in 25 Pa. Code §§?35.2, 99.33, and 77 .92. One discharge is in the area of pre­

mining discharges an the eastem side of the Hawk property (discharge 1). A 

second discharge, (discharge 2), is in the area of the spring on the western side 

of the Hawk propercy and a third discharge, (discharge 3) , is near the middle 

of the Hawk property near the township road whi~ road fonns the southem. and 

topographically lowest edge of said property. 

EIDEMILLER 

2L Eidemi.ller is a Pennsylvania corporation with registered office 

located at R. D. #8 Greensburg, PA 15601. 

22. Eidemiller conducted surface mining activities in Unity Tc.Mnship, 

West:noreland County at a mining site covered by Mining Permit Nos. 578-25, 

578-25A, 578-30A and 578-30A2 and Mine Drainage Permit No. 3474SM4 (Eidemiller 

Site). 

23. Mining Permit No. 578-25 was issued to Eidemiller by the Depart­

ment, effective May 10, 1974. 

24. Mining Permit No. 578-25A was issued to Eidemiller by the Depart-

ment, effective January 24, 1975. 

25. Mining Permit No. 578-30A was issued to Eidemiller by the De­

partrnent, effective April 20, 1978. 

26. Mining Pennit No. 578-30A2 was issued tb Eidemiller bY the De-

pa.rbnent, effective April 20, 1978. 

27. Mining Permit Nos. 578-25, 578-25A, 578-30A and 578-30A2 con-

tained, inter aZia, the following provisions: 

a. "Mining shall be done in accordance with all 
general and special conditions contained in 
the Mine Drainage Permit." 
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b. "Restoration shall be concurrent with mining 
as nearly as possible. " 

c $ "Restoration of the surface will be completed 
within one year after the mining phase is 
ccn;:>leted. "-

28. The last anendment to Mine Drainage Pennit No. 3474SM4 was issued 

to Eidemiller by the Department on July 15, 1976. 

29. Eidemiller accepted and agreed to abide by the special conditions 

contained in Mine Drainage Pennit No. 3474SM4 on July 19, 1976. 

30. Mine Drainage Pennit No. 3474SM4 contains, inter aZia, the fol-

lowing conditions: 

a. "The pe:oni.ttee shall fully comply with the mine 
closure procedures set forth in the plan of drain­
age in an expeditious manner after mining has been 
ccrrq;:>leted." 

b. "Backfilling shall be done concurrently with the 
progress of the stripping operation to the highest 
degree possible. n 

c. "Restoration will be as nearly concurrent with the 
operation as is practical." 

31. The portion of the Eidemiller Site directly adjacent to the Hawk 

Site was in a partially backfilled state for a period of at least 2 years, and 

in sane places for a period of alnost 4 years. 

a. Coal was last renoved fran the 8. 9 acre portion of Mining Penni t 

No. 578-25 located adjacent to the Hawk Site on Roes property 

in November 1975. 

b. The 8.9 acre area was not completely backfilled until August 

1978; and topsoil was not completely replaced and said area re-

vegetated until May 1980. 

c. Coal was last removed fran the ground on the mining area covered 

by Mining Pennit No. 578-25A in June 1976. 
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d. A p:>rtion of the surface land covered·by··Mi.ni.ng. Pennit 

578-25A was not campletely backfilled until June 1978. 

e. The remaining portion of the surface lands owned by Roos covered 

·by Mining Permit No. 578-25A was not o::Jrrq?letely backfilled and 

revegetated until May 1980. 

f. Coal was last renoved fran the ground on the mining area covered 

by Mining Permit No. 578-30A in June 1978. 

g. The surface lands owned by Roos covered by Mining Penni t No. 

578-30A were not canpletely backfilled and revegetated until 

May 1980. (This portion of Mining Permit No. 578-30A lies di­

rectly above Mining Permit No. 578-25A, and above the Hawk Site. 

32. As of July 1980, the entire 245.3 acres canprising the Eidemiller 

Site was backfilled, topsoiled and revegetated. 

33. Eidaniller was required to leave a 50-foot barrier of unmined 

land between its surface mining operation and the entire Hawk Site (property .... 

line separating Leimon/Roos fran Fritz-Nicholson/Sanderson). 

34. Eidemiller did not ·leave a 50-foot barrier of unmined land between 

its surface mining operation and the entire Hawk Site. 

HYDRCGEOIDGY OF THE SIT.ES 

35. The Hawk and Eiderniller Sites are situated on a hill, directly 

adjacent to each other, with the Eidaniller Site being uphill and upslope of 

the Hawk Site, and the Loyalhanna Creek being the topographic low of the hill. 

36. The Hawk and Eic1.efl1i1ler Sites are situated close to the Fayette 

Anticline, a structural high. The Eidaniller Site is on the structural geologic 

high; the rocks dip down fran Eidemiller across the Hawk property to the Loyal­

hanna. Creek. 
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37. The overburden on the Hawk and Eidemiller Sites is essentially 

the same, being predaninantly sandstone (sandrock), with sane shales~ 

38. There is a hydrogeological connection between the Hawk and 

Eidemiller Sites; the flow path of the groundwater is fran the Eidaniller to 

Hawk Sites and thence to the Loyalhanna Creek. 

a. The Hawk and Eidemiller Sites constitute a localized recharge/ 

discharge area, where the Eidaniller Site is the groundwater 

recharge area, the Loyalhanna Creek is the related ground.Water 

discharge area, and the Hawk Site is the transition zone be­

tween recharge and. discharge. 

b. The recharge ·consists primarily of rainwater infiltrating on 

the Eidemiller Site. 

c. The ~ter flow path is downhill, across the Hawk Site. 

d. . The groundwater flow system across the two sites ImJSt be viewed 

as an interdependent system. 

e. The source of discharges 1 and 2 is an artesian aquifer which 

lies below· the clay layer underlying the lowest seam of coal 

rarpV'ed by Eidemiller. This aquifer has a basic chemistry being 

canposed of liiney shales or shaley limestones. 

39. The presence of a 50 foot barrier of unrnined land between the 

two sites does not change the groundwater flow pattems since the barrier was 

permeable to water before mining and was fractured by blasting. on both sides 

during mi:n.ing making it even nore permeable after mining. 

40. The absence of a portion of the barrier of unmined land between 

the two sites, directly uphill of the discharge at Area No. 1 could only acceler­

ate any flow· of groundwater (if any) fran the Eidemil~er Site to the Hawk Site 

above the clay barr;Ler; it would not create such a flow or change its quality. 
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Moreover, no groundwater flow above the clay barrier has been derronstrated in 

this case. 

41. The pre-mining samples obtained at Areas No. 1 and 2 are generally 

indicative of background water quality in a sandstone aquifer prior to mining. 

No pre-mining sample was obtained at Area No. 3 because this discharge did not 

exist prior to mining. The source of discharge 3 is localized ·recharge on the 

Hawk Site. 

42. The discharges at Areas No. 1, 2 and 3 represent a significant 

deterioration of groundwater quality from its pre-mining quality. 

NATURE OF ACID MINE DRA:rnAGE 

43. Acid mine drainage is the result of a chemical reaction between 

air, water and overburden material which causes various minerals to· leach out 

of the overburden mater~ and into the water passing through it •. 

44. Acid mine drainage is characterized by low pH, no alkalinity, 

high acidity, sulfates greater than approxllna.tely 600 r.n:J/liter, iron greater 

than 7 r.n:J/li ter 1 manganese greater than 4 r.n:J/li ter 1 and specific conductance 

greater than approx:i.mately 700 inicrarnhos. 

45. Acid mine drainage is a natural by-product of mining 1 and can 

even occur on sites where mining has been conducted properly. 

46. The post-mining discharges at Areas No. 1, 2 and 3 are indicative 

of acid mine drainage. 

47~ Hawk's mining activities near or through Areas No. 1, 2 and 3 

caused or contributed to the production of acid mine drainage at these areas 

in that they allowed the overburden materials. to becane exposed to air. 

'PRESENT DISCHARGES ·oF ACID MINE DRAINAGE 

48. Mine drainage presently exists on the easi:enl side of the Hawk 

Site (Area No. 1) • 
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49. The mine drainage at Area No. 1 flows out of the backfill material 

in three discrete locations, and canbines above-ground to fo:rm one discharge. 

50. The majority of the flow of mine drainage at Area No. 1 continues 

throughout the seasons at a rate fran 35 to 40 gpn • 
. 

51. The discharges at Area No. 1 are in approximately the sarre 

location as the discharges which existed prior to mining, nore fully described 

in Findings of Fact No. 14 and 15. 

52. The mine drainage at Area No. 1 discharges to a tributary of and 

thence to the Loyalhanna Creek, which are waters of the Ccnm:>nwealth. 

53. The mine drainage at Area No. 1, without treatment, has a pH less 

than 6, a concentration of iron greatly in excess of 7 mg/liter, and a concen-

tration of manganese greatly in excess of 4 m~/liter, sulfates in excess of 

2~00 m;/liter as~ as high levels of aluminum and specific conductivity. 

54. Hawk has inte:rmittently provided treatment for the mine drainage 

at Area No. 1; this has .consisted of the application of neutralizing agent to 

the mine drcrinage before it flows through two settling ponds and discharges 

to the Loyalhanna Creek. 

55. The mine drainage at Area No. 1 can be treated to increase pH 

and decrease iron and manganese levels and therefore to corrply with Hawk's 

penni t and DER' s regulations. 

56. Such treatment rrrust be continuous 24-hours per day, 7 days per 

week treatment, unless and until the discharge is abated. 

57. Mi11e drainage presently exists on the westem side of the Hawk 

Site (Area No. 2). 

58. The ·mine drainage at Area No. 2 flows out of the backfill material 

at a single location. 

59. The volume of mine drainage at Area No. 2 fluctuates with the 

seasons, and has at times dried up canpletely. 
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60. The discharge at Area No. 2 is in the same general location as the 

Fritz spring which existed prior to mining, rrcre fully described in Findings of 

Fact No. 17 and 18. 

61. The mine drainage at Area No. 2 discharges to a tributary of and 

thence to the Loyalhanna Creek, which are waters of the Ccmnonwealth. 

62. The mine drainage at Area No. 2, without treatment, has a pH of 

less than 6, a concentration of iron in excess of 7 ng/liter, and a concentra­

tion of manganese in excess of 4 ng/liter. 

63. The mine drainage at Area No. 2 has a high sulfate and aluminum 

content, and has a high specific conductivity. 

64. Hawk has intel:mittently provided treatment for the mine drainage 

at Area No. 2; this has consisted of the application of neutralizing agent to 

the mine drainage before it flows through two settling ponds and discharges to 

the Loyalhanna Creek. 

65. The mine drainage at Area No. 2 can be treated to increase pH 

and decrease iron and manganese levels. 

66. Such treatment must be continuous, 24-hours per day, 7 days per 

week treatment, unless and until the discharge is abated. 

67. Mine drainage presently exists at the southern edge of the Hawk 

Site (Area No. 3). 

68. The mine drainage at Area No. 3 flows out of the backfill material 

in one general location, but the actual point of discharge has changed several 

t::ilnes. 

69. The mine drainage at Area No. 3 discharges via a road ditch and 

culvert to the Loyalhanna Creek, a water of the Camonwealth. 

70. There were no water discharges in the general location of Area 

No. 3 prior to mining. 
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71. The m:i.ne drainage at Area No. 3, without treatment, has a pH of 

less than 6, a concentration of iron in .excess of 7 m;/liter, and a concentration 

of manganese in excess of 4 rrg/liter. 

72. The mine drainage at Area No. 3 has a high sulfate and aluminum 

content, and has a high specific conductivity. 

73. Hawk has intenni.ttently provided partial treatment for the mine 

drainage at Area No. 3; this has consisted of the application of neutralizing 

agent to the mine drainage before it discharges to the Loyalhanna Creek. 

7 4. The mine drainage at Area No. 3 can be treated to increase pH 

and decrease iron and manganese levels and thus to meet the conditions of Hawk 1 s 

penni t and DER 1 s regulations. 

75. Such treatment must be continuous, 24-hours per day, 7 days per 

week treatrnent unless and until the discharge is abated. 

ULTIMATE FINDING OF F.ACT 

76. The acid mine drainage emanating on the Hawk Site at Areas No. 1, 

2 and 3 resg.l ted fran mining operations on the Hawk Site. 

77. The acid mine drainage discharges on the Hawk Site contribute 

to the deterioration of the Loyalhanna Creek, a stream of the Ccmronweal th. The 

discharges are deleterious to fish life, and constitute a nuisance, all of which 

constitutes violation of §§3, 301, 307, 315 of The Clean Streams Law. 

78. No acid mine drainage has ever been or is DCM reported to be 

emanating fran ~e Eidemiller Site. 

79. The fact that Eidemiller erroneously rerroved a section. of the 

50-foot wide coal barrier (that was required to be left in place by the mining 

permit) at a point along the easterly line of the properties was not and is not 

a substantial contributing factor to the acid mine drainage DCM emanating fran 

the Hawk Site. 

-161-



80. No credible evidence was offered that the source of the acid mine 

drainage in discharge Areas No. 1, 2 and 3 was the Eidaniller Sitee 

DISCUSSION ' 

The present matter arises fran the appeal by appellants' Hawk and 

Eidemiller of DER 1 s order of ~1arch 28, 1980 o 'Ihis order, inter aZia, required 

both appellants to effect interim and then pennanent treatment or abatement of 

all discharges of acid mine drainage emanating on the Hawk Site. Although this 

order did not designate the number or locations of the discharges of acid mine 

drainage (AMD} on the Hawk Site, the testi.rcony developed and Hawk admitted to, 

the existence of three such discharges. The discharges were designated as dis­

charges and/or discharge Areas 1, 2 and 3o Area 1 is located toward the eastern 

side of the lfaW<. Site at or near the 1100 foot (above sea level} contour l..in= en 

the Hawk Site. Area 2 is located toward the westem portion of the Hawk Site 

near to a gas well at the head of a ravine. Area 3 is located towards the mid­

dle of the Hawk Site fran an east-west orientation but at the down-gradient, 

down-dip, nost southerly, portion of the Hawk Site adjacent to· TCMnship Road. 

T-835o 

While the third party in this matter, Eidemi.ller, did not fonnally 

join in Hawk 1 s admts sion as to the existence of such discharges, Eidemiller, 

on the. first page. of its brief cdnits that ". o oDER has met its burden of ·prCDf 

to show· that tli.ae are three acid mine discharges emanating fran the Hawk Site, 

the quality of which do not meet the m:inim..:Im standards 0 •• " 

The reason that this matter a:mst:nne:i 18 days of hearing which gemrated 

same 3200 pages o£ transcript nearly 100 emibits and over 200 pages of brief 

(~11 carefully reviewed by the hearing examiner) is that the parties vigorously 
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disagreed as to the source of said discharges. Clearly, the existance of a dis-

charge of AMD . even upon a m:ining site does not per se derron5trate a causal con-

nection between mining and the discharge. 

DER 1 s extremely knowledgable and articulate hydrogeologist, Mr. Roger 

Hornberger, testified that when he investigates the source of an AMD discharge 

he first reviews the geography, topography and stratigraphy of the area then 

examines as potential causes of AMD, active and abandoned surface mines as well 

as deep mines in the area of the discharge. Other causes of pollution in the 

area such as gas or oil wells and the natural background quality of aquifers 

in the area as well as surface waters hydraulically connected thereto are also 

investigated. There was at least tacit agreem=nt anong the parties that the 

cause of the AMD on the Hawk Site had to be one of those causes enumerated by 

Mr. Honlberger. 

To evaluate Mr. Hornberger 1 s testircony and to canpare it to the testi-. . 

rrony of the experts for Hawk and Eidemiller, it is necesscu:y to locate the 

Hawk and Eidemiller Sites geographically, topographically, geologically and 

stratigraphically. 

Geographically, both sites are located about 1 to 1 1/2 miles fran 

Ia.trabe Borough, in Unity Township, Westm:>reland County. loyalhanna Creek which 

first flows through· Ia.trobe parallels Township Route T-835 in the area of the 

sites and fo:r:ms the topographic, geologic and hydrogeologic low point of the area. · 

T-835 and the loyalhanna run in a generally southwest to northeast direction in 

this area fanning the southem and topographically lowest edge of the Hawk Site; 

the toWnship road roughly parallels the 1000 foot (above sea level) contour line 

on the USGS map. The Hawk Site fo:r:ms a rough rectangle running at a relatively 

steep pitch uphill fran the township road to roughly the 1200 foot level where 

a ccnm:>n property line divides the Hawk and Eidemiller Sites. The Eiderniller 
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Site is much m::>re extensive in area than the Hawk Site (scma 345 acres for the 

fo:trner canpared to 76 acres for the latter) but it pitchs uphill at a rela-

tively lower rate. 'Ihe ~st portion of the Eiderniller Site, a knob projecting 

to sane 1340 feet above sea level, also COl'I'g?rises the top of the hill on which 

both sites are located. 

The eastern boundary of the Hawk Site is famed by an abandoned town­

ship road. 'Ihe Eidemiller Site extends in a. northeasterly direction along the 

line formed by. the camon boundary with Hawk further east of the township road 

along the property of the Anna M • .Mayer Estate (also known as the Zaninsky prop­

erty) and. thence in a northwesterly direction to the top of the hill. 

Mr. Hornberger testified and the experts for Hawk and Eiderniller agreed, 

that the major geologic feature in the area of said sites is the Fayette Anti­

cline. '!his anticline represents the high point of the rock strata underlying 

the sites. It runs in a generally southwest to northeast direction, i.e., roughly 

paralleling the Loyalhanna Creek and is so arranged vis a vis the sites that the 

top of the Eidemiller Site lies at .or near the top of the said anticline while 

the Hawk Site lies on the flank of said anticline where it dips to the southeast 

tavards Loyalhanna Creek. 

'Ihe stratigraphy of the Hawk and Eiderniller Sites, i.e. , the canposi tion, 

thickness, pitch, roll and dip of the various layers of basically sedimentary rock 

which underlie the Hawk and Eidemiller Sites was much debated arrong the various 

experts. '!his is because, as the experts agreed, the stratigraphy of an area has 

a marked influence on the quantity and direction of grotmdwatel:'. flow under 

that area. 'Ihe experts could not even agree on how many coal seams there were 

in the area yet alOne the nameS. Of these Seams • '!here did, hOWeVer 1 appear to 

be substantial agreement that prior tq mining the first rock layer below soil 

on each site was a relatively massive sandstone some 40-60 feet in thickness. 
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In addition, there was agreement that the lowest seam of coal Eidemiller 

mined on its site was the sane seam of coal Hawk mined on its side of the com-

m:::>n property line • 

Fran a point at approximately the 1100 foot above sea level contour 

line down to the township road there are at least four markedly differing versions 

of hav the rock lies. These versions will be discussed below with regard to 

Eidaniller' s liability. 

All parties seen. to agree that underlying each seam of coal is a 

seam of plastic clay sane 6 feet thick. which acts as · an aquatard i.e. , this 

layer, generally, prevents or restrains rainwater which may percolate dcrwn 

through backfilled spoil fran passing through to the next lower level, and causes 

said ra.inwdter to fOllil a perched water table. As to what may lie under the clay 

seam this too will be discussed below. 

Having set the stage at the sites, the various possible causes of 

the AMD on the Hawk Site will next. be evaluated. None of the experts tried to 

tie arry of the discharges to oil or gas wells even though discharge 2 was lo­

cated in physical proximity to a gas well. This was probably because Hawk's 

and Eiderniller's experts agreed with Mr. Hornberger that the chemical signature 

of all three discharges, low pH, acidity much higher than alkalinity, high iron 

and other netals and high sulfates was indicative of AMD rather than, for example, 

the brine discharged fran a gas well (e.g. there was no evidence of chlorides 

which fonns part of the chemical signature of oil and gas well brines). The 

experts also agreed that the discharge at Area 1 (at least) could not be traced 

to any abandoned surface or deep mine and the lack. of any indication of deep 

mining in this. i..rmtediate area helps to support this view. 

Before turning to the c:anplicated testimony regarding the source of the 

. AMD in question, the less co:nplex issue of whether any or all of the said dis-
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charges predate mining on the siteS will be dealt with. Mining on the Eidemiller 

Site began in 1974 but backfilling and revegatating of the site were not entirely 

carq_:>leted until July of 1980. On the Hawk Site, mining began in April of 1976 

while backfilling and reseeding were canpleted by December of 1977. 

In accordance with DER practice a DER mine inspector conducts a pre­

mining survey of each site. Mr. John Bates testified that he was the DER inspector 

who conducted the pre-minihg survey of the Hawk Site. Although Mr. Bates took 

sc:me 35 sarcq;>les of discharges frc:m abandoned deep and surface mines in the 

general area of the Hawk Site, he took no sarcq;>les directly at any of Areas 1, 

2 or 3. 

Mr. Bates suggested that this was because at least the seeps at Area 2 

and 3 did not exist prior to Hawk's mining; he testified that he would have seen 

and sarcq;>led these discharges had they existed. It appears that Mr. Bates was 

at least very near to the area where discharge 2 rON emanates prior to mining 

because he took a sarcq;>le of water fran the Fritz pond which is located .in the 

same ravine which today holds the treatment· ponds for discharge 2. Indeed, Mr. 

Bates, on his own intiative, made a return trip to the Hawk Site after his 

initial testinony in this matter and when he was recalled as a witness, he 

ackncwledged that the present discharge Area 2 is very near the spring which 

provided the Fritz's water supply and thus probably represents the same dis­

charge. Moreover, it appears that Mr. Bates would have seen discharge Area 3 

4uring his pre-mining survey since this discharge lies closely adjacent to 

Ta.vnship Road T-835 at the toe of the Hawk Site, a locale Mr. Bates wouldhave had 

to pass, on a number of occasions, while conducting his pre-mining survey. 

It is less likely that Mr. Bates was .in the vicinity of what is now 

discharge Area 1 prior to Hawk's mining. '!his area was sorravha.t rerroved fran 

areas Mr. Bates would have traversed by vehicle and would have been screened 
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by vegation fran the roads he used. Thus, especially in the absence of his 

test.inony on this subject, Mr. Bates failure to sample. discharge 1 does not 

indicate that this discharge did not exist prior to Hawk 1 s mining. 

Perhaps the roost convincing testi.m:>ny concerning the pre-mining condition 

of area 1 cane fran Mrs. Violet Sanderson, the owner of the surface rights in the 

northeast portion of the Hawk Site. Mrs. Sanderson, a totally disinterested 

witness, testified that she had "beautiful springs" on her property prior to 

Hawk's mining. She located one of these springs on Carm:Jnwealth exhibit 10 at a 

location very near the present location of discharge 1. ~1oreover, Mrs. Sanderson 

described the source of these springs as the bottan of a rock wall or ledge in 

this area which test:inony was supp::>rted by many other ·witnesses. 

Finally, Mrs. Sanderson testified that not only did her cattle drink 

fran this spring without apparent ill affect but further, that this spring hal 

been tested and found of acceptable quality for human consUITg?tion. 

Mrs. Sanderson 1 s testi.m:>ny concerning the pre-mining condition of dis­

charge numeer 1 was largely supp::>rted by the testi.m:>ny of Mr. Jacob Leighty. . 

Mr. Leighty· was a witness with obvious canpetence and a lack of interest or bias. 

He has been in m:i.ning scme 44 years and had had extensive experience as an in­

spector for DER (he retired fran DER prior to the hearings in this matter) . Mr. 

Leighty testified that at the request of the supervisor at the Hawk Site, Mr. 

Charles· Ohlinger he visited the Hawk Site on September 28, 1976 and took sanples 

at the spring bubbling up fran the rock ledge at what has becarre known as dis­

charge Area 1. The pu:r:pose of this sampling was to detennine the quality of 

the spring described by· Mrs. Sanderson before Hawk mined near and above this 

· discharge. At this point the land above this discharge up to the property 1i.rE 

had not been disturbed by Hawk but the area above the carrrnon property line had 

been completely mined by Eidemiller. Mr. Leighty estimated the quantity of 
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this discharge at sare 35 gallons :per minute ( gpn) • The quail ty of the discharge 

as shown in CCIImJnwealth's exhibit 10 (Finding of Fact 15) is best represented 

by Sarcq:>le No. 977, a sarcq:>le of the canbined discharges ananating fran tmder 

the rock ledge. 

Sarcq:>le No. 977 had a pH of 5.0, and total iron of .25 PJ;Xll, less than 

10 ppn of sulfate and an acidity greater than alkalinity. While this sample 

did not meet DER' s discharge criteria for pH ( 6.-9 pH) , the lack of high iron or 

sulfate numbers show· (as :per Mr. Hornberger's test:im:>ny) that it lacks the 

chemical signature of AMD. ~-breover, the quality of this discharge is indica-

tive of sandstone springs in this area according to Dr. Donald Streib, Eideniller' s 

highly qualified expert. Indeed, the pre-mining sarcq:>le of the Fritz's drinking 

water taken by Mr. Bates as discussed above, shows very similar quality (pH-5.1, 

low total iron and a sulfate of 30 ppn). to that of the Sanderson spring and 

Sarcq:>les 2739 and 2740 on the Eidemiller's exhibit 11 (both of tributaries in 

the area) also show similar quality. 

In view of the above evidence this board finds that the. discharge at 

Area 1 did exist prior· to Hawk's (or Eideniller' s) mining and had a quality as 

daronstrated in sarcq:>le 977 and a quantity of approx:i.J:nately 35 gpn. The board 

also finds that the discharge at Area 2 existed before mining and fonned the 

source of Fritz's water supply and had a quality as :per sarcq:>le 2744. Finally, 

the board finds that discharge 3 did not exist prior to Hawk's mining. 

As to discharge Areas 1 and 2 the board further finds that the post­

mining quality of these discharges is substantial,J.y lower than the pre-mining 

quality. On June 5, 1978 after Hawk had mined up to the canrron property line 

with Eidemiller, Mr. Leighty returned to the Hawk Site to sarcq:>le discharge 1. 

His sarcq:>le of the combined discharge as reported on Cc:mnonweal th' s exhibit 11 as 

sarcq:>le 1250, derronstrates· that the pH of the discharge had dropped to 2.5, that 
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a1kalini ty was outweighted by acidity by 2600 to 1, that tOtal iron was 420 rrg/1 

and that sulfates. were 2100 rrg/1. These numbers coupled with the quantity being 

discharged were characterized by Mr. Hornberger not just as AMD but as the 

worst AMD fran a surface mine he had witnessed in his inspection of hundreds of 

.sites. .Moreover,. Mr. Hornberger's samples taken in 1980 validated Mr. Leighty's 

samples and shaved that discharge 1 had not improved in quail ty. 

The p:::>st-mining SartiJling of discharges 2 and 3 by Messers. Leighty 

and Hornberger derronstrated equivalent (lack of) quality to discharge 1 although 

at lower quantity. 

On the basis of this evidence it is clear that the pre-mining or "natural" 

condition of the aquifer does not account for its p:::>st-mining quality. The only 

remaining rational cause of discharges 1, 2 and 3 fran Mr. Hornberger's list is 

the mining activities of Hawk and/or Eidaniller. 

Before exami.ning this final issue of whose mining is resp:::>nsible, it 

is ®sireable to remember that the present action involves an appeal fran an 

order issued by DER to Hawk and Ei.demiller. . Therefore, pursuant to this board' s 

rules (25 Pa. Code §21.101 (b) (3)) the burden of proving that the discharges are 

caused by the mining of either or both of said canpanies is upon DER. However 1 

the board agrees with DER that the instant case falls within the exception to 

25 Pa. Cede §21.10l(b) (3) carved out by 25 Pa. Cede §21.10l(d). The latter 

section reads as follows: 

"(d) Where the Department issues an order 
requiring abatanent of alleged envirornnental damage, 
the private party shall nonetheless bear the burden 
of proof and the burden of proceeding when it appears 
that the Department has initially established: 

Cll that sane degree of p:::>llution or 
environmental damage is taking place 1 or is likely to 
take place, even if it is not established to the 
degree that a prima facie case is made that a laW or 
regulation is being violated; and 
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(2) that the party alleged to be re­
sponsible for the environmental damage is in possession 
of the facts relating to such environmental damage 
or should be in possession of them." 

We agree that the Depart:m:mt has dem::>nstrated that " •••. sane degree 

of pollution or environmental damage is taking place ••• " and has thus rret the 

requirement of §21.101 (d) (1). However, the conjunctive "and" is used between 

§21.101 (d) (1) and §21.10l(d) (1) , i.e. , DER nrust also prove that " ••. the party 

alleged to be responsible for the environmental damage is in possession of the 

facts relating to such environmental damage or should be in possession of them." 

Here, we are dealing with mining sites upon which mineral extraction 

was cc:xrpleted prior to DER' s order. Whereas the DER inspector was present at 

the sites on only limited occassions, Hawk and Eideniller personnel were present 

each day during the respective mining operations. Thus, evidence concerning 

such ·matters the numbers of seams of coal mined, old deep mine workings encoun­

tered, the condition of the barrier between the properties, and gro\ID.dwater 

encounter~ during mining (all matters brought up by Hawk and Eideniller in their 

defenses) should be in the possession of these parties. 

The board also agrees with DER (and Eideniller) that as between 

Hawk and Eideniller, the burden is upon the fonner to causally connect the dis-

charges of AMD emanating on the latter's site to the fonner's mining activities. 

HAWK 

It is clear that DER has met its burden with regard to Hawk and that 

Hawk has failed to extricate itself fran any of the 3 discharges in question. 

As discussed in detail above, the evidence establishes that discharge 

3 did not exist prior to Hawk's mining. Moreover, the test:irrony of Hawk's fore­

IIEil, Charles Ohlinger and of George Mehalic, Hawk's dozer operator, .establishes 
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that sare limited deep mine entries existed in the area of present location of 

discharge 21 prior to mining, that Hawk blasted in this area and that said mine 

openings were :m:i.ned out by Hawk in violation of the oonditions of Hawk's pennit, 

and that a fair anount of groundwater was enoountered during this mining. Thus, 

the evidence establishes as clearly as is possilile that Hawk's mining operations 

caused the discharge 3. 

With regard to the discharges 1 and 2 we have folm.d as discussed above 

that a flOW' of water emanating fran these areas predated Hawk's mining, hOW'ever, 

the evidence clearly dem:>nstrates that Hawk affected each of tl:lese areas during 

mining. 

Mrs. Violet Sanderson, a disinterested witness called by Hawk, testi-

fied that Hawk raroved the rock ledge fran which bubbled up prior to Hawk's 

mining. Her test.i.m:my was oorraborated by that of Mr. Ohlinger who agreed that 

he supe:I:Vi.sed the drilling and shooting (blasting) of the entire rock ledge and 

f under 
. . 2 

the rerroval o the coal ly111g this ledge. Indeed, Mr. Ohlinger admitted 

. that Hawk :m:i.ned the entire 800 feet of coal lying uphill fran discharge 1 up 

to the property line 

The testi.m::>ny and drill hole data does oonfinn that in an uncertain 

but limited area not exceeded approximately 100 feet downhi.ll3 from the rock 

ledge. Hawk did not mine. 
4 

However, Mr. Leighty's testim:my, the drill hole data, 

1. Ccxnpare the location of deep mine openings on Hawk exhibit 3 to the 
location of discharge 3 shown as seep 981.20 on Hawk exhibit 4. 

2. Mr. Howard Shoemaker, a Hawk err;:>loyee, acknOW'ledged that he actually 
perfonned this drilling and shooting. 

3. All the expert witnesses acknOW'ledged, the important area for affecting 
the quail ty of dischai:-ge 1 was uphill fran the discharge, mining dcwnhill fran the 
discharge 'WOuld not effect this discharge 2. 

4. This may have been because there was no ooal in the area. See N. T. 
3149. <t-•• 

. :1. 
J" .... 
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and other exhibits and the view clearly derronstrate that Hawk did affect even 

this downhill area by depositing spoil over it during backfilling. 

Thus, the evidence establishes that Hawk 1 s mining contributed to the 

deterioration of the quality of discharge 1--a deteroriation resulting as stated 

above in the worst single discharge of AMD yet witnessed by DER' s experienced 

hydrogeologist. 

With regard to discharge 2 it is again the test.im:>ny of Hawk 1 s ClWil 

witnesses which derronstrate that Hawk's m:i.ning affected this area. Mr. Donald 

R. Klepfer nJ:M General Superintendant of Hawk, testified that as the Hawk fore­

man he stripped all the coal above discharge ·2 and up to 25 feet fran the hollow 

or ravine in. which this discharge is located and that he backfilled the stripped 

area with spoil. Thus, again it can clearly be seen that Hawk's mining at least 

contributed to the deterioration of the quality of discharge. 

Before noving on to detennine the liability of Eidemiller, if any, 

for any of the three discharges it is .important to note that the order to Hawk is 

sustainable even if this board were to find that all of the flow of any or all 

of the 3 discharges and all the acidity thereof arose on the Eiderniller Site and 

merely passed through the Hawk Site to emanate thereupon. While this may seen 

unfair, it is clearly the law in Pennsylvania.· 

In Commonwealth v. Barnes and Tucker Coal Company, 319 A.2d 871 (1974), 

Barnes and Tucker 1, 353 A.2d 471 (1975), and Barnes and Tucker 2, 371 A.2d 461 

(1977), the Pennsylvania Suprene Court upheld an injunction is~ by Camonwealth 

Court requiring the Banles. and Tucker Coal Canpa.ny to treat the AMD discharging 

fran its mine even though sane 85% of that drainage came fran abandoned mines 

upgradient in the Barnesboro Basin fran the Barnes and Tucker mine. A similar result 

on similar facts was reached by the Pennsylvania Supreme Court in Commonwealth 

v. Harmar Coal Company, 306 A.2d 308 (1973). 
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Both these cases stand for the proposition that, "(I]t is not the 

source of the I;Olluted water itself, but the source of the discharge of the 

acid mine water into the waters of the Camonwealth with which we are presently 

concerned". Barnes and Tuaker 2, at 479. 

Hawk ati:arq?ts to distinguish Barnes and Tucker asserting that in 

that case the mining canpany did sanething to alter the status quo but that 

here no conduct or activity of Hawk caused any of the discharges. Hawk 1 s argu­

ment fails botl:l on the facts and the law. As discussed above this board has 

found that Hawk 1 s mining activities did cause or contribute to the discharges. 

Moreover, under section 315 of The Clean Streams Law, 35 P. S. §691. 315 resi;On-

sibility may be placed upon a mine operator to abate discharges of AMD or 

other I;Olltitants emanating frc:m the mine site or other real property regardless 

of the conduct of the operator in the operation of the mine.· Adam Greeae d/b/a 

Cherry Run Fue Z Company v. DER, EBB Docket No. 79...;149-B (issued August 8, 1980) • 

Even where 'the owner or occupier of land has not created a condition on his 

land he is;· nevertheless, reSfX)nsible to abate that condition under Section 316 
• 

of The Clean Streams Law if he engages in same affinnati ve copduct indicating 

his adoption of the condition PhiZadeZphia Chewing Gum Corporation v. Cormron-
. 5 

weaZth, 35 Pa. Commonwealth Ct. 443,.387 A.2d 142 (1980). Here the testimony 

of Hawk 1 s foreman indicated that he knew in advance of the water discharges at 

Areas 1 and 2 and the deep mine openings at Area 3 yet mined in or near each 

of these areas, this constitutes affil:rnative conduct adopting the condition. 

5. Since the Pennsylvania Supreme Court affi.nned only the Camronwealth 
Court 1 s conclusion and did not adopt the Canrconweal th Court 1 s restrictions, it 
is not clear that affinnative conduct adopting the condition is required to 
imp:>se abatement resi;XJnsibility on a landowner under §316, but it is clear that 
where, as here, such affinnative conduct is present, resi;XJnsibility attaches. 
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EIDEMILLER 

The topography and geology of the Hawk and Eidani.ller Sites, as de­

scribed above were quite important to Mr. Hornberger in fo.nning his opinion 

that the surface mining conducted by both Hawk and Eideniller on their respective 

sites caused the discharges of AMD at Areas 1, 2 and 3. In. fact, Mr. Hornberger's 

main reasons for involving Eidemiller in the Hawk discharges were that the 

Hawk Site lay downhill and down dip i.e., down rock strata, fran the Eidemiller 

Site and that the aquifers in the area followed the surface contour and generally 

the dip of the rock, i.e. , water runs down hill. Thus, Mr. Hornberger reasoned 

that rain water falling on the Eidemiller Site should, to the extent that it is 

not absorbed on that site, follow the clay aquaclude underlying the carrnon seam 

of coal on the Hawk and Eidemiller Sites downhill and emerge on the Hawk Site 
I 

(at Areas 1, 2 and 3) • 

Not surprisingly Hawk 1 s experts were in general agreement with Mr. 

Hornberger except that they concluded that all, or at least IIDst of discharges 

1, 2 and 3 could be attributed to Eidemiller while Mr. Hornberger ~licated 
• 

Hawk as well as Eidemiller. It is alsq not surprising that the experts for 

Eidemiller disagreed with that I:JC>rtion of Mr. Hornberger's testiiiDny which would 

connect their client with any· of the said discharges. 

With all due. respect to Mr. HorTiberger, the board does not feel that 

his testi:rrony provides the causal connection necessary to ~licate Eiderniller. 

In A. P. W'eaver and Sons v. Sanitary Water Board, 3 Pa. Camonwealth Ct. 499 

(_1971). Camonwealth Court was reviewing whether the record in a hearing before 

the Sanitary· water Board supported the board Is finding that Weaver Is mining 

operations: had caused the deterioration of a spring located on the property of 

one Lillian Kaiser which was located adjacent to the said mining operations. 

Water sarrples showing the I?Olluted condition of said spring were admitted, and 
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the Depart::mant's expert witness, Mr. Walter v. Kohler, explained that geological 

conditions in the area were such that the ground water in this area would have 

to !1Dve fran the mined area toward the spring. The Court, ha.vever, rejected this 

as " •.. an ·insufficient showing of a causal connection between the pollution of 

the Kaiser Spring and A. P. Weaver's operations ••• " T.hus, the Court remanded the 

matter to the Sanitary· Water Board. T.he parallels between the A. P. Weaver 

situation and the instant situation are striking. T.hus, we find that we are 

constrained by· the A. P.. Weaver decision. 6 

we. also find that Hawk has failed to support its burden of linking 

' ·Eidemiller to any of said discharges and we so hold, without regard to the 

stratigraphy extant on the. Hawk Site. As discussed above the stratigraphy of 

the Hawk Site. produced the rrost heated controversy arrong the witnesses of any 

issue in the matter. At least four versions of the stratigraphy were presented 

by the various witnesses. In Mr. Ho:rnberger' s version the post-mining stratigraphy 

of the Hawk and Eidaniller Sites,. i.e., the first tmd.isturbed layer underlying 

topsoil anCI.· backfilled spoil, would resemble a continuous. sheet of plastic 
•· 

clay dipping at approximately· surface contour fran a high point on the Eidaniller 

Site and (mre steeply) across the Hawk Site -b:Mards the Loyalhanna Creek. T.he 

Camonwealth in its: brief, also seems to adopt the Hawk position that there 

was ·prior to mining a washout or absence of ooal in circular area encarrpassing 

discharge 1. 

6. we do not m:an to require dye tests to establish causal connections in 
mining cases. Nor do we infer that Eidaniller could not have been linked to dis­
charges· 1, 2 or 3 had they occurred or worsened in the absence of Hawk's mining. 
Hawever, since Hawk did mine very· close to each of said discharges we feel 
~t it would require rrore than Mr. Ho:rnberger has presented to also link Eidemiller 
to these discharges. --
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The second version of stratigraphy, that sponsored by Hawk through· 

its experts Edward Hilovsky and Robert Anderson, is similar to the camonwealth' s 

version except that in this version instead of a hole in the coal at discharge 

1, Hawk describes an outcrop line which (it says) ran generally to the east 

of the Hawk Site but bent into the site just above discharge 1. In other words, 

Hawk suggests that a penisula lacking coal projected into the Hawk Site in such· 

a manner as to encatq?ass diScharge 1. 

Hawk's experts tried to support their version of stratigraphy on ·the 

Hawk Site by canparing it to a map prepared by the Pennsylvania Bureau of . 

Topographic and Geological Survey entitled "Greater Pittsburgh Region Thickness 

of Rocks over the Upper . Freeport Coal" • This map which was entered as Hawk 

exhibit 34-A does show an outcrop of Upper Freeport coal generally paralleling 

the east arid western boundaries of the Hawk Site. Such a configuration would 

in general support the Hawk version of stratigraphy except that it would not 

explain the intrusion of the outcrop line around discharge Area' 1. 

Eidemiller' s expert, Dr. Donald Streili, took strong exception to the 
• 

use of Hawk 34-A to locate the outcrop line on the Hawk Site. He noted that 

this map itself bears a legend advising that it was. developed by projecting down 

fran a non-existant seam of Pittsburgh Coal to locate the Upper Freeport Seam 

and because the interval between these two seams could vary (at least 100 feet 

in either direction). as the legend states, " ... the reliability of this data is 

questionable" . 

Dr. Streib also dertonstrated that varying the coal seam location by only 

50 feet would produce a rough match with the Eidemiller rather than the Hawk 

version of stratigraphy. 

To be sure,· Hawk's experts attempted to fine tune the outcrop depicted 

on Hawk 34-A through the use of site specific drill hole data but the problems 
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with using this drill hole data are enumerated belCM and it seems to this board 

that the use of 2 sets of unreliable data still does not produce a scientifically 

accurate stratigraphy. 

Eidemiller' s version of the stratigraphy, sponsored by its experts 

or. Donald. Streili and Mr. Edward Steele, is that Hawk mined two seams of coal on .. 
its site; an upper seam, being the same seam Eidemiller mined which seam out-

cropped around 1100 feet contour line and a lower seam which outcropped at the 

TOwnshp Road T-835 (which second seam Hawk mined l,lphill to near the 1100 foot 

contour). 

Finally, Mr. Charles Ohlinger who was Hawk's fo:i:eman. during much of its 

operation on the site in question and who is DON a DER mine inspector, testified 

that Hawk mined but a single seam of coal and that this coal. forrred a continuous 

sheet \lP the middle third of the Hawk Site. 

Mr.. Ohlinger, however, further testified that this seam of coal was 

discontinuous between the 1100 foot and 1080 foot contour lines along both the 

eastem and the western thirds of the Hawk Site. More specifically, Mr. Ohlinger 

asserted that the coal outcropped under the same rock ledge discussed above 

with regard to discharge 1 as well as under the continuation of that rock ledge 

on the western side of the property and also outcropped along the 1080 foot 

contour line. 

Which of the four above stated versions rrost nearly represents the 

stratigraphy on the Hawk "Site? '!his ques!=-ion is not easy to answer in spite of 

or perhaps because of the extrene c::c:rrp:tence of all oounsel in this matter and 

the cogent theories presented by their res:pecti ve experts. 

The board, havever, has decided to adopt the Ohlinger version. '!his 

version has the advantage over the others of being based l,lpOn daily eyewitness 

observations of the exposed ~al rather than a post facto analysis of a reclaimed 
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hillside. Indeed, if there was one thing the expert witnesses did agree upon it 

was that they all desired to have rrore data. The rcethods they did anploy, post­

mining drill hole data and observation of deep mine entries, are both subject to 

considerable doubt. The drill data is suspect because the experts generally 

assumed that the post-mining contour of· the Hawk Site was identical with the 
, 

pre-mining contour as shown in the U.S.G.S. maps. Given the nature of strip 

mining this does not seem likely and indeed there is testirrony that the back­

filled surface in and about discharge 1 did differ fran pre-mining contours. 

Secondly, there were s:irnply not enough drill holes, especially in the 

critical 1100 foot to 1080 foot zone, to substantiate anything except the absence 

of coal in an area near discharge 1. By way of analogy the experts trying to ma.p 

the coal seam(s) with their limited drill holes were like the blind observers of 

an elephant trying to describe the creature by feeling a tnmk or tail. As to 

the deep mine entries, there is no doubt that a number of these existed near 

the 1000. foot level at the Township Road T-835 and up through an adjacent ravine 

to the east. But old strip mine workings and deep mines also existed to the 

northwest of the Hawk Site at about the 1200 foot level. Do these respective 

workings denonstrate 2 seams or a single seam rurming up the hill? The answer 

is they can support either theory. 

Eidemiller also introduced evidence that it had mined "the lower seam" 

to the east of the Hawk Site prior to the operations here in question and had 

even received a canpletion approval on this tract fran DER. The board finds 

this evidence credible but not detenninative. It rcerely proves that coal lies 

at shallow depth (10-15 feet) near the Township Road T~835 and no party denied 

this fact. It did not, however, prove hew steeply that coal runs up the hill. 

Finally, there was eyewitness testirrony concerning the two· seams of 

coal. Mr. Michael Mehalic testified that he had hauled coal every day during 
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the Hawk operation and that Hawk had two pits open at the same time, and that 

the coal in the upper pit was "crop coal" indicative of an outcrop. Mr. George 

Lloyd, another trucker who hauled coal frc::m the Hawk Site, confil::med Mr. Mehalic 1 s 

testilrony but added that he actually saw both seams in the same highwall at the 

same time. Both these gentlE!ItV:Il as well as Mr. Gerald G. Pritts, who had "WOrked 

as Eidemiller 1 s forE;:!na.Il, but who no longer works for Eidemiller, testified that 

Mr. Ohlinger had bragged to them about his "gold mine" on the Hawk Site in that he 

had 2 seams of coal and thus had law cover throughout the job. 

The board is inclined to believe the tes·t:i.nony of the above witnesses 

in large measure but it finds· that testim::my not to be inconsistent with the 

Ohlinger version of stratigraphy. 

Mr. Ohlinger admitted that he had two pits operating at once and that 

he mixed the crop coal fran the 1080. foot level with the coal fran the lower 

pit so these fc;icts are not at variance with his version. Moreover, in at least 

one sense Mr. Ohlinger did have 2 seams of coal because on two-thirds of the 

Hawk Site the coal was discontinuous at the 1100 foot level. The lay of the coal 

described by· Mr. Ohlinger would have been surprising to him and would have 

been a pleasant surprise because the discontinuity of the coal ensured that it 

lay below thiim.er cover than expected. Thus, it is likely that he would have 

discussed this matter with the witnesses above. Indeed, Mr. Ohli.riger. .h:ilhself :: 

. might have thought at one !:X)int that he did have two seams of coal and would 

not have known differently until he stripped the same seam up the hill. (The 

middle third of the site was stripped later than the western and eastern thirds.) 

Having adopted the Ohlinger version of stratigraphy, the board, 

nevertheless, adopts Eidarri.ller 1 s version of groundwater flew. The apparent 

inconsistency of this approach will, hopefully·, be resolved below. 

Besides four versions of stratigraphy this case produced at least . 3 

versions of groundwater flew across the Hawk Site. 
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The DER version, based upon Mr. Hornberger's test:im::>ny posited the 

Eidemiller Site as the recharge area of a shallow groundwater flow system lying 

above the clay seam with the discharges 1, 2 and 3 representing short circuits 

in a flow path which ultimately ends in the IDyalhanna. Essentially, Mr. 

Hornberger's version suggests that rainfall percolates to the clay layer under 

the backfill and flows down along this clay. 

The Hawk version, as supported by Mr. Hilovsk:y and Mr. Anderson, 

agrees, in essence, with DER' s version, however, Mr. Hilovsky was candid enough 

to admit that neither the DER nor the unm:::xiified Hawk version accounted for the 

steady and heavy flow fran discharge 1. This steady flow was noted by every 

witness who discussed the discharge and was noted even after prolonged periods 

of drought. Mr. Hilovsk:y tactily agreed with Dr. Streib that such a steady 

flow could not be maintained by flow above the clay layer alone. The 

Hawk and DER versions also fail to ~lain what is perhaps one of the rrost 

crucial facts in the entire 3200 plus pages of evidence, the absence of water 

on the Eidemiller Site. All of the witnesses for all of the parties agreed 

that the¥ never saw· water in the open cut which paralleled the Hawk-Eidemiller 

boundary in the northwest portion of the Hawk Site. According to the DER-Hawk 

version water would have to flow through this cut on its way fran the Eidemiller 

to the Hawk Site yet during wet weather and dry for the period of several years 

during which this cut remained open not one witness saw any water in this cut. 

Indeed,. all witnesses saw the clear dry clay at the bottan of the cut along which 

the theoretical groundwater was supposedly passing. Moreover; in preparation for 

litigation both Hawk and Eidemiller engaged in extensive drilling along their 

ca1U10n boundary yet neither party introduced any evidence of water in any hole 

ending above the clay and Eidemiller's witness George Dutrow testified that he 

inspected the drilled holes on a weekly basis for water flow but found none. 
7 

7. While these findings may be questioned due to the cave-in of sane holes 
at least 2 holes had been cased and they too were dry. 
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Hawk's attempt to overcare the above-stated objective evidence was by a 

theory. Hawk's experts p::>sited that groundwater ran off the Eidemiller tract 

across the Zaninsky (Anna A.· Mayer) property towards the east where it encountered 

unmined coal and overburden, was trapped and was directed back to the south-

west towards discharge 1. This theory could explain the high steady volune of 

discharge 1 and its low quality. However, this theory has at least two serious 

faults. First of all this theory asStm'leS that the unmi.ned coal and overburden 

would act as a dam to the groundwater. This assumption is at variance with 

the testim:Jny of Mr. Hemberger and of Eidemiller' s experts, all of whcm testi­

fied that water passes through both coal and the sandstone overburden even when 

those layers have not been fractured by blasting. Indeed, even Mr. Hilovsky 

seared to change his mind fran t.ine to t.ine regarding the penneabili ty of these 

layers. 

Perhaps, even IYOre fatal to Hawk's theory is the canplete lack of any 

objective evidence to supp::>rt it. No drill holes data dem::mstrated the pro-

jected flow of water and no witness testified as to water flow during Eidemiller's 

.. fthi 8 
Itll.Illilg o s area. 

Having sanewhat discredited the DER and Hawk versions of grol.ll'ldwater 

flow it remains to describe the Eidemiller version. This version sp::>nsored by 

Dr. Streib and Edward Steele, suggests that a aquifer underlies· the plastic 

clay which remains after mining on the Eidemiller and Hawk Sites. They suggest 

that this aquifer is recharged by rainwater percoloating through topsoil and sp::>il 

on the Eiderniller Site and penetrating the clay layer through pressure cracks. 

8. Hawk did attempt by way of a dye test to prove that water flows along 
the clay layer fr~ the Eidemiller to the Hawk Site. However, this dye test 
haq no scientific reliability and in any event since the dye was introduced on 
the Hawk property it could at most prove the existance of a small localized 
perched water table (located on the Hawk Site) which might contribute to the flow 
of discharge 1. 
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They further opine that this aquifer is artesian, i.e. , under pressure 

by the time it reaches the 1100 foot contour, under the afore-described rock 

ledge. Thus, any breach of this· layer at this J;Oint or perhaps a geological 

washout of the layer will result in a spring or seep. The artesian nature of 

the aquifer was dem:>nstrated by 2 holes drilled through the clay layer on the 

Eidemiller property. Not only did these holes fail to encounter any water, 

the water level in these holes rose above the clay layer after it had been 

breeched. This lirni.ted drill hole data and water sazq:>les, also lends support 

to Eidemiller • s assertion that this aquifer was a l.irrey shalestone or a shaley 

linestone which has a neutralizing affect on recharge water so that the pre-

mining quail ty of the spring emanating frc:m this aquifer would have been as 

found by Mr. Leighty and Mrs. Sanderson. 

While one could ask for nore data to support the artesian aquifer 

theo:ry, this theo:ry at least has sane data and hard evidence to support it. 

Moreover, neither DER nor Hawk seriously ati:errpted to rebut this theo:ry. 

Hawk's only quibble with Eidemiller's theo:ry is that if the aquifer 
. 

produces "good water" there wouldn't be time enough for it to go bad by running 

through Hawk • s SJ;Oil before discharging to the ground surface. Havever, Hawk 

presented no evidence to supPJrt its PJSi tion whereas Dr. Streib, on the basis 

of tests he had conducted, testified that ·the discharge would be in contact with 

SJ;Oil for at least a feN hours to a fEM days before encountering the surface 

and that this was· nore than sufficient time for it to become deteriorated. 

The SJ;Oil analysis nm by both Hawk and Eidemiller show that at least some of 

the overburden on each site is capable of producing AMD if exposed to water and 

air and the acidic condition of discharges fran abandoned surface and deep mines 

in the area as sampled by· Mr. John Bates rrore than supports this conclusion. 'llius, 

it is clear that there has been no effective rebuttal of this theo:ry. 
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In addition, the Eidemiller aquifer theory along with the Ohlinger 

version of stratigraphy explains why there are m:>re or less continuous discharges 

on the eastern and western thirds of the Hawk Site (discharges 1 and 2, respect-

ively, at the site of pre-mining springs) while discharge 3 located in the 

middle of the Hawk Site, drys up fran "t:ine to "t:ine. The explanation is that in 

the middle of the site the clay barrier is continuous while it is at least thin 

and probably discontinuous at localized areas along the eastern and western sides 

of the site allcw.i..ng artesian water to reach the surface. The source of dis-

charge 3 would then be (not an overflow fran discharge 1-another unsupported 

Hawk theory) but rather a very localized discharge fran a small recharge area 

located on Hawk's Site. 

Since the board has adopted Eidemiller' s groundwater theory we can-

not find ~ hydraulic connection between mining on the Eiderniller Site and any 

of discharges 1, 2 o~ 3, there ~g no evidence . that Eidemiller' s mining affected 

the said aquifer in any way. This finding stands even though the evidence is 

clear that Eiderniller did rerrove a (150 foot) portion of the coal barrier which 

was supposed to extend across the ccmcon boundary between the sites. 9 

9. Apparently, the mine map of each canpany showed a 50 foot setback 
fran their ccmcon property line, a setback once encouraged by DER. It is 
interesting that suCh a barrier is no longer required because even DER adrni ts 
that a 50 foot to 100 foot natural barrier (especially one fractured by 
blasting) does not dam up groundwater but at best m:rely restrains the flow 
rate of this groundwater. In any event, Hawk stripped to or near the property 
line so that the barrier shown on its mine map did not exist ~ere across 
the c:anron boundary.. This was the result of a misunderstanding--Hawk's field 
personnel thought the yellow ribbon marking the line was 50 foot back on Hawk's 
property. But, according to the testi.nony of Mr. Pritts it was right on the 
cc:mnon boundary. Thus, when Mr. Pritts in accordance with the instructions 
of his supervisors, rerroved the Eiderniller portion of the barrier on his side--no 
barrier was left in the 150 foot space. Again however, there is no evidence 
of any water passing through this breach in the barriers. 
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While this board has exonerated Eiderniller fran invol verrent in dis­

charges 1, 2 and 3 and thus relieves that canpany of further CCJITq?liance with the 

order under appeal we do not condone Eidemiller 1 s tardiness in backfilling and 

revegetating the Eidemiller Site and we do support that portion of DER 1 s order 

which required Eidemiller to carrpletely backfill and revegetate its site. We 

also, however,. note that according to the testirrony of Mr. C. R. Green, DER 1 s 

present mine inspector for the site, backfilling and reclamation has been com­

pleted in accordance with Eiderniller 1s reclamation plan. 

CON:LUSIONS OF IAW 

1. The board has jurisdiction over the parties and the subject matter 

of this appeal. 

2. The Department is the agency with authority to administer and 

enforce the Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §691.1 et seq. 

(Clean Streams Law); the Act of May 31, 1945 P.L. ll98, as amended, 52 P.S. §1396.1 

et seq. (Surface Mining Act); §1917-A of the Act of April 9, 1929, P.L. 177, 

as amended, 71 P.S. §510-17 (Administrative Cede); and the rules and regulations 

under each statute. 

3. The Department has the ini.t.ial burden of proof . to show that environ­

mental hann is occurring or is likely to occur, and that the person to whan the 

order is issued is reasonably connected to such envirornnental hann, it supported 

this burden with respect to both Hawk and Eidemiller. 

4. Pursuant to 25 Pa. Cede §21.10l(d), the burden of proof with 

respect to responsiliility for the acid mine drainage shifted to Hawk and 

Eidemiller. 

5. Eiderniller but not Hawk supported its burden that it bore no 

relationship to the discharges. Moreover, as between Hawk and Eidemiller, Hawk 
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bore the burden of proving Eiderniller 1 s relationship to the discharges emanating 

on the Hawk Site and Hawk failed to support t:his burden. 

6. Issuance of the subject order to Hawk was a reasonable and 

necesscu:y exercise of the Department 1 s enforcerrent powers, and was not an abuse 

of discretion. 

7. Acid mine drainage constitutes a nuisance. 

8. Pursuant to the Clean Streams Law, the Department may require 

Hawk to treat or abate discharges fran its penni t area which constitute vio­

lations of its mine drainage penni t and of the effluent criteria contained in 

the Department 1 s regulations. 

9. Pursuant to the Surface Mining Act, the Department may require 

Hawk to treat or abate discharges fran its pennit area which constitute viola­

tions of its mining pennit and the effluent criteria contained in the Department 1 s 

regulations. 

10. Hawk is legally responsible for treating or abating all the acid 

mine drainage emanating fran its site, regardless of its source. 

11. Hawk is legally responsible for treating or abating acid mine 

drainage which discharges fran land which it arms or occupies, irrespective of 

wrongdoing on the part of Hawk. 

12. Econcmic hardship is not a valid defense to the lawful issuance 

of a Department order to abate a public nuisance. 
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ORDER 

AND NOW, this 2nd day of December , 1981, the appeal of Hawk 

is dismissed and DER 1 s order is sustained in full with regard to Hawk, the appeal 

of Eidemiller is sustained and DER 1 s order is dismissed with regard to Eidemi11er 

to the extent that it requires Eidani11er to participate in the treatment or 

abatement of any discharges of AMD emanating on the Hawk Site. 

DATED: December 2, 1981 

~~flu,·$~ 
BY: . DENNIS J. HARNISH 

Ch.ai.rrnan 

~L~~, 
Manber 
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HB-43: 12/79 

COMMONWEALTH OF PENNSYL.VANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market S&reet 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

INTERSTATE TRAVELLER 1 S SERVICES, et al. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and MID-CENTRE CCIJNTY AUI'HORITY, Intervenor 

Docket No. 79-158-w 

Pa. Sewage Fa.cili ties Act . 
Clean Streams Iaw 

ADJUDICATION 

By: Paul E. Waters, Chairman, March 12,. 1981 

'lhis matter comes before the Board as an appeal fran an order by DER 

requiring Boggs Township Authority ('l'ownship Authority) to abandon its sewage treat-

ment plant, which DER considered to be an interim plant, and connect to the newly 

constructed Mid-centre Authority Sewage treat:rrent plant.· Township· Authority and In­

terstate Traveller 1 s Service (ITS) which actually constructed the plant, allege that 

the plant is adequate, was not an interim plant, cimd therefore should not be closed_ 

" during its useful life. In addition, ITS argues that two other r=otential users, 

should be made to connect to the Township Authority plant. 
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FINDINGS OF E2\CT 

1. Appellants are Interstate Traveller's Service (formerly Tri-county 

Oil Corp.) the coxporation which constructed the trea'I:Irent plant and appellant 

.Eoggs Township Authority. 

2. Appellee is the Depart:ment of Environmental Resources hereafter DER. 

3. Intervenor is Mid-Centre County Authority, fornerly Milesburg-:soggs 

Township Authority, Inc. 

4. In 1970 Centre COUnty carpleted the Centre County Ccltprehensive 

Water and Sewer Plan which recognizes the regicnaJ. concept in the Mid-centre County 

area, conterrplates the creation of the Mid-Centre County Authority and incltrles the 

interchange as part of its service area. 

5. In 1971 ITS ccmnenced constrlJCtion of a truck plaza at Milesburg 

Interchange on Interstate 80 and which used holding tanks for at least one year as 

a sewage disposal system. 

6. Early in 1973, ITS applied to DER for a Sanitary Sewerage Permit. On 

this date, ITS wrote DER proposing a desigr}Sd capacity based upon ITS's est..4nates of 

gallonage flow required for its operation. 

7. On or about June 15, 1973 an ag:reenent was ccn.surmated between ITS, 

DER and Boggs Township. The date of the agreement~ in dispute and o:>uld have been exe-

cuted October 10, 1973. 

8. On October 16, 1973 DER issued the pennit for the ITS package treat­

nent plant with standard condition number 26 which provides: 

"If facilities becorre available for conveying the 
sewage to and treating it at a IIDre suitable loca­
tion, upon Order from Depart:ment of Environmental 
Resources, the penni ttee shall provide for the dis­
charge of the sewage to such facilities and shall 
abandon the use of the herein approved treat:rrent 
\VQrks. II 

9. In 1974 the ITS treatment plant was constructed and put into o:;:eration 

at a cost o;f approximately $250,000. On Oc::tcber 10, 1973 an agreerrent was entered 

between lklgg5 'IbwnSh.iJ? Authority ~ _Tri -county Oil wherein Boggs ·Township Authority 
. 6 

agre_ed to purchase the ITS treatrneri.t plart:at whatever fig\lre it cost ITS to construct, 

~ch construction costs were to be determined solely by ITS. 
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10. At all tines relevant to this proceeding, Mid-centre County~Authority 

held a DER permit to construct a sanitary sewerage system including Milesburg inter­

.cbange at I-80 in its service area and which also provided for a trea'b'lelt plant to be 

lccat:ed in the same general~ where it was finally oonstructed •. Mid-centre COunty _ 

Authority continued to ·work toward fruition of the project, which was recently conpleted . 

in 1980 after a number of changes along the way. 

11. On September 13, 1979 OER issued an Order to Boggs 'l'CimSh.ip Authority 

to abandon the ITS package plant and discharge all sewage to Mid-centre COUnty Authority 

plant thereby revoking its permit. 

l2. In the event that Sheraton and ITS de not ronnect to the regional 

facility, the co~ to each residential user will .increase from $190.00 to $199.70 

per year, and the cost to each camercial . user will increase fran $316. 00 per 

EDU to $427. 30 per EDU. 

13. Boggs TOWnship Authority has n::>t oonsistently made payments to ITS 

for the plant which it is obligated to purchase. 

14. DER has issued orders to Roadway_ ~ Baldeagle Joint Scixx>l District, 

similar to the . one issued to ITS, requiring them to ronnect to the new Mid-Centre 

County Authority :.~eai:::nent plant. 

15. · Neither Roadway nor Baldeagle 'Joint School District appealed the 
- ~ .~ 

DER order, but ITS did, based on an intention to have them use its plant. 

16. The Mid-centre County Authority plant has a treai:::ln':mt capacity for 1.0 M3D 

and has duplicate units for errerg~cy; s~ice and is a thoroughly nodel:n facility 

located just across the road from the ITS plant. 
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'lhe Boggs ToWnship Authority is the owner of a treatnent plant which 

was constructed by ITS off route I-80, at the Milesburg Interchange. 'lhe plant was 

originally projected for a capacity of US~,;000 9¢ but is presently capable of 
1 

treating only 60.,000 gfrl. The plant is presurred to have a Ufe expecta;ncy of 

:rrore than 15 years and was placed in o:peration in 1973. It presently serves the 

ITS facilities at the Interchange but was intended to also serve a Roadway truck-
2 

ing facility. In fact, ITS was under the inpression that DER w:m1d rEqUire Fcad-
3 

way and others to connect to the ITS plant. We are satisfied that this was at 

one tine contemplated, but the closer the tine came for the larger Mid--centre County 

Authority plant opening, the less DER was interested in this solution. ITS nt::M argues 

that DER should be required to order Roadway and other custarrers in the .imnedi.ate area, 

to hook onto the ITS plant, rather than the Mid-centre County Authority plant. DER 

contends that ITS should not even be pennitted to :rrount such an argurcent, for want of 

standing. We disagree. IIl Interstate Traveller's Service~ et al. v. C01m71. 486 Pa. 536 

(1979) involving the sarre parties as here, the Court said: 

• 1 ,: 

"Although the complaint speaks in tenns of harrassnent, 
coercion and interference with contractual _rights, it is 
clear from the complaint that DER (and the regional auth­
ority) exercised administrative judgrrent that Wi'l~ alleqedly 
injurious to appellants, and it is thi.:s judgrrent vmich is 
being collaterally challengEd" oy means of the coriplciint in 
equity. ·Whether or not DER' s authority was exercised im-­
properly is a ma.tter ·that could have and should have been 
heard by the EHB, the :tody with the requisite arlm:inistrative 
expertise to carpetently resolve the ma.tter in the first 
instance. " 

r\:::.; J"""),·; ···1 · 1 , ..... , •. 

1. ITS had expected greater growth in the area than has actually cx:::curred to 
date, and the projection was based on this anticipation. The plant can easily be 
upgraded to meet a higher figure. 

2. Roadway was also ordered by DER to hook onto the new Mid-centre County plant, 
and has not appealed that order. 

3. The Baldeagle Area Joint School District and Sheraton Hotel were also to be 
custc:m2rs of ITS. A1 though we refer to the plant as ITS's, in fact it is CMled by . 

, .... ~ ~p,l~,utbority but is- r19t yet fully paid for. ' __ , - " ·-- · · · ·. 
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We therefore conclude that the issue is properly before us. We do not 

agree ~ver, that DER was in error in failing to order Roadway and others to 

connect to ITS's plant. There is arr;>le evidence that indicates ITS has failed to 

meet the requirements for phosphate rem:>Val and that there are other operational pro-
4 . 

blems at the plant. While we do not deem these to be serious violations, in the 

context of other facts elicited, and regardless of whether we ~uld have had a 

different view px·ior to the availability of the Mid-Centre County Authority plant, 

we can find no abuse of discretion by- DER. 

We cane row to the key issue in this case. The parties have debated long 

and 'Well the question of whether this is an "interim plant", and thus to be phased -out 
. . 

when the new Mid Centre County plant became available---which it rDtl is. Although 

this is an interesting question and there is scme supporting evidence on 

1:oth sides, we believe it is largely irrevelant. 

We believe that DER has the authority to order, under proper circum-

stances, a consolidation of a small package sewage treatm:mt plant into a larger 

m:>re canprehensive area plant whether or not the small plant has been specifically 
5 . 

designated~ "interim" by the parties. 

In con::rtruing the Pa. Sewage Facilities Act, Act of January 24, 1966, P.L. 1535,_. 

as a:ntended~ 35 P.S. §750.1,. et f?.eq_. ~ .. the Clean Streams raw, Act of June 22, 1937, 

P.L. 1987, as amended~ 35 P.S. §691.1, et seq. DER can properly decide as a p::>licy 

_4 •.. The rerrovallevel to 9- .. c::x;:mcen~ation of 0.4 rrq/10~ I(bos~,: b.a,~_ed on a. 
5-day average has~ not been achi~ved ... The ;iPntl).l]:'·-~~~qn ;r:;er:;o~ nave .n~t Deen. >-. 
filed regularly with DER as· required cy: Standard Condition 18 of the penru.t. 

_ _!_ 5. Although the ITS plant was not so designated by an agreement entered with 
l).t!;l{ in 1973, it seems clear, as time elapsed, that all parties began to see it 
as _S\.1¢J,~ .. W.e refus¢ 1 . ~~--J?Il_,._tJfe, parql,vevidence rule to allow IER to smw that 
the partieS originally intel'Xled the plant to be "interim" in nature. It is the 
changed circumstances, not the original agreerrent ~ch are now relevant. 
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rratter- to- o~se the Proliferatio~ of sewage treatnent plants. Much has been said 

about standard condition No. 26 of the ITS pennit, which provides that the ITS 
I 

plant will be abandoned when treatment facilities becx:xte available at a "nore suit-

- able location." Because the nEM Mid-centre County Authority plant is virtually at the 

sane loeation. as:- i'$.' tne m.'·"tillant, ns argueS- that the condition does p.ot apply here._­

We believe that it does. In making a detenn:ination of whether a particular place 

for seNage treatment is "rrore sui table" we do rot believe one is oound to look 

only at the situs of the property. The anphasis s:ooul.d be placed. nore on the ~rd 

"suitable" than "location". Again, we believe DER must have cx::msiderahle discretion 

in this matter of consolidating area-wide treat:nent facil:ities. ::tn Pdaqno Haven 

Truck Plaza v. DER 1 EHB 139 this board allowed a business operated at a truck stop 

on I-80 to construct and operate a private treat:I:Ielt plant under given oonditions, 

with the understanding that he ~uld cxmnect to a new trea:t:ment plant and abandon 

his own, when it became available. In Bedford Springs Hotel v. DER 19n EHB 284 

at· page 285, appellant wanted to construct a private plant rather than continue to 

~ve its sewage treated at the Boro¥¢1 plant~ We there said: 

".As a matter of p:::>licy, all things ~ ~, the 
DER and· this board ~tild prefer to' have sewage giVeil 
secondary treat:rrent at a newly constructed nrunicipal 
plant, which is possible in this case. " 

... .-~ 

Although we are convinced that the ITS plant is, or can bea:me, rnininially adequate, 

having seen both plants and considering all of the expert testinony, we believe 

the Mid-centre County Autl'iority- ~la.nt to be a .n.o:r:e suitable location, within the 

-mea;ning of standard condi.t.ton No. 26! 

The final, and rrost difficult question raised by these proceedings, is-

what should be done with the ITS plant, which does, we believe, still have sane 

' useful life. We believe it would be unreasonable in these inflationary t.:i.m:s, to 

simply abandon i.mned.iately a plant which has sane useful life and which is not yet 
6 

paid for. Considering all of the evidence, including the fact that this plant has 

.;,: 

!" _______ _,_ __ "'- --C--&.""-' Eoggs· Township -Authori-ty··is purcM~firtg the plant -:frtm rrs~·-'but··pa.ymentS'-.bave -
been sporatic. . . 
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not been operated at peak efficiency, we believe a reasonable period of 24 nonths 

should be allowed for a pha.se--<>ut of the ITS plant and connection to the Mid-centre. 

County Authority plant. 

aH:t.USIONS OF IAW 

1. The board has jurisdiction over the parties and subject matter of 

this appeal. 

2. Appellant ITS has standi..ng to raise the question of whether two 

other parties, which were served with the same order as here rmder ~, can be 

'''"- nJ "-ordered'-'t:e-oonnect to the ~-plant~ ·n::>tW±thSt.anding the fact 't:Bat"t±teY-Bave':filed 

no . appeal from said order. 

3. Pursuant to the Pa. Sewage Facilities Act, Act of January 24, 

-- • 1966,::P.L. 1525, as amended3 35 P.S. §750.1,· et seq. 3 the Clean' Streams Law, 

Act of June 22, 1937, P.L. 1987, as amended3 35 P.S. §69~.1, et seq. and-Rules 

and Regulations DER may properly order a small municipal treatment plant which 

------'-,-has' only minor operational problems, to discontinue operatiortand 't.O cx)nn_ect ·t:o 

a larger nore nodenl facility, at a m:>re suitable location. 

4. ·Where a small treat:rnent plant is· phased-out by DER, reasonable 

consideration must be given to the urgency of envirol"lr!len,tal factors, as 

well as the remaining useful life of the older plant, and the economic .implica-

tions of the decision. 

5. Under the facts of this case, DER should allow appellant !'IS 24 

m::mths from the date hereof to rormect to the new Mid-centre Cbunty:AUt:hOrity 

~ 
treatment plant. 

. . .. 
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• ORDER 
.,r .. _. 

AND NCM, this 12th day of Marc:h, 1981, the appeal of Interstate 

Traveller's Service, et a1.. filed to EHB No. 79-158-W is hereby ·dismissed. 

IER is hereby ordered to amend its order of September 13, 1979, and to allow 

appellants at least twenty-four (24) m:m.ths to phase-out their sewage treatment 

plant and to connect to the Mid-centre COUnty Authority SeWage Trea;trnent plan~f ·. 
. ~ ··- . 

conditioned upon the proper maintenance and operation of the plant. 

./ 

DATED: March 12, 1981 
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Chainnan 

·~~~$~ 
DENNIS· J. HARNISH· 
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~HB-43: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 

. 112 Market Street 
Harrisburg, Pennsylvania 171 OJ 

(717) 787-3483 

lACKAWANNA REFUSE REMJVAL, INC .• , et al Docket No. 79-024-B 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Solid Waste 

A D J U D I C A T I 0 N. 

By the board, February 3, 1981 

The following adjudication was drafted by Thcxnas M. Burke, Esquire, 

a fonn:r rre.rnber of the Environmental Hearing Board, who has been retained as a 

hearing examiner. . .. ;._··,.::. 

This matter arises out of appeals by lackawanna Refuse Raroval, Inc. 

.· .. :, 

(Lackawanna Refuse) and Northeastem Land Developnent Ccmpany (Northeastem Land) 

·-·from ·two- separate actions of ·the-:Bepa.rt:tnent of Environmental 'ResoUrces (DER}·.· 

On March 2, 1979, the DER issued an order to Lackawanna Refuse Removal, Inc. 

suspending Solid Waste Penni t No. 100920 and requiring the irrrnediate cessation 

of operation of the landfill for which the penni t was issued, :the Old Forge Land­

fill in Old Forge Borough, lackawanna County. The order also required lackawanna 

Refuse. to dig up and disr:ose of drums containing hazardous wastes buried at the 
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landfill and all soils contaminated by the hazardous wastes. A subse:fUeilt order 

was issued by the DER on August 13, 1979 requiring Lackawanna Refuse and North­

eastern Land to construct and operate leachate collection and treatment facilities 

at the Old Forge Landfill. 

Lackawanna Refuse filed a petition for supersedeas from the March 2, 

1979 shutdown order. Five days of hearings were held on the petition and on 

May 10, 1979 we issued an order denying the supersedeas. (See Opinion and Order 

Sur Petition for Supersedeas dated May 10, 1979, 1979 EHB 300.) 

. By order dated December 12, 1979 we consolidated the appeals of North­

eastern Land and Lackawanna Refuse from the DER August 13, 1979 order with the 

appeal of Lackawanna Refuse from the March 2, 1979 order rmder this docket. On 

March 24, 1980 we denied a DER notion, pursuant to Board Rule 21.42, to place the 

burden of proof and burden of proceeding on appellants. 

Three days of hearings were held in Harrisburg on the consolidated 

appeals and, by order dated March 24, 1980, the testirrony recorded at the super­

sedeas hearing was incor};Orated into the hearing on the neri ts. The parties 

have filed post-hearing briefs. Based thereon we hereby find as follows: 

:FINDrnGS OF FAcr 

1. Appellant, Lackawanna Refuse is a corporation licensed and regis­

tered to do business in the Conm:mwealth of Pennsylvania with its principal 

cor};Orate offices at 600 N. St. Francis cabrini Avenue, Scranton, PA 18504. 

2. Appellant, Northeastern Land is a COIJ;Oration licensed and regis­

tered to do business in the Conm:Jnweal th of Pennsy 1 vania, with its principal 

corporate offices at 600 N. St. Francis cabrini Avenue, Scranton, PA 18504. 

3. Peter C. Iacavazzi, Sr. is the president, chief executive officer 

and majority shareholder of Lackawanna Refuse and Northeastern Land. 

=r96-



. 4. · Appellee is the· Cormonweal th of Pennsy 1 vania, Department of Environ­

mental Resources which has the duty and obligation to enforce The Clean Streams 

Law, the Act of J~ 22, 1937, P .L. 1987, as amended, 35 P.S. §691.1 et seq.; the 

Pennsylvania Solid Waste Management Act, the Act of July 31, 1968, P.L. 788, as 

amended, 35 P.S. §6001 et seq. (now repealed and supplanted by the Solid Waste 

Management Act of July 7, 1980, No. 198<r97). 

5. Lackawanna Refuse is the pennittee of DER Permit No. 100920, 

issued pursuant to Section 7 of the PA Solid Waste Management Act, supra, on 

March 21, 1973. 

6. · Permit No. 100920 was issued to Lackawanna Refuse for a sanitary 

landfill located in the Borough of Old Forge and in Ranson Township, both of 

Lackawanna County, officially known as the Northeastern Land Developnent Canpany 

Sanitary Landfill (Old Forge Landfill). 

7. Northeastern Land owns the land on which the Old Forge Landfill 

was located and operates the landfill for Lackawanna Refuse. 

8. Lackawaima Refuse • s Solid Waste Permit No. ·100920 approves the 

disposal of residential and cotmlercial garbage and refuse at the Old Forge Landfill. 

9. Solid Waste Pe.nnit No. 100920 does not approve or authorize the 

disposal of industrial wastes or hazardous wastes at the Old Forge Landfill. 

10. Appellants are prohibited from diSfOsing of hazardous wastes at 
. . 

the Old Forge LandJ:ill without prior approval for its diSfOsal from the DER. 

11. Appellants were aware of the prohibition against disp:>sal of 

hazardous· wastes at the Old Forge Landfill without prior approval frcm the DER. 

12. Solid Waste Pe.nnit No. 100920 provides that an approved leachate 

collection system would be installed within sixty (60} days after notification 

by the DER that a leachate collection system is necessary. 

13. The leachate collection system approved by Solid Waste Permit 

No. 100920 contemplates the installation of· 1,500 gallon holding taTlks at the 
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·toe of each pit to drain cutoff ditches- collecting leachate £rem each pit. 

14. The only industrial or hazardous waste approvals granted by the 

DER to Lackawanna Refuse pertained to .certain specified wastes from Channin 

Paper Products (also referred to as Proctor and Gamble) and GI'E Sylvania sludge. 

15. Permit NO. 100920 was amended in 1977 to add a new !X)rtion of 

Northeastern Land's property to the landfill site. The new area was referred 

to as Pit No. 5. 

16. The Old Forge Landfill received industrial wastes from Si.non 

Wrecking Ccxnpany, S & W Waste, Inc., Topps Chewing Gum, Chamberlain Corporation, 

Elliot Corporation and Owens Illinois. 

17. Paul Iacavazzi, the bookkeeper for :r..:ickawanna Refuse, a.dmi. tted to 

di51=0sing of 11,550 fifty-five-gallon drums in the Old Forge Landfill frcm Si.non 

Wrecking Company. 

18. S & W, Inc. is certified by the Department of Enviromnental 

Protection of New Jersey to handle hazardous wastes. 

19. Pit No. 5 was used for the disposal of 55-gallon drums picked up 

at Si.non Wrecking. 

20. Edward Cherkoski, a Lackawanna Refuse employee who drove a truck 

and suspervised the transfer of barrels from Si.non Wrecking facilities in Williarns­

!X)rt and Reading, PA, estimated that many times the number of barrels admitted to 

have been dis!X)sed of by appellants were actually buried at the Old Forge Landfill. 

21. There is visual evidence of extensive outbreaks of leachate from 

various locations at the Old Forge Landfill. 

22. A DER hydrogeologist observed that surface water running upland of 

Pit No. 5 was clear and without Odor or discloration in oontrast to the surface 

water after passing through the landfill which was described as smelling like 

"old apples" and of red, green and black colors. 
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23. A _uranine dye-survey positively derronstrated that there is a 

direct hydrological route from a pond of leachate 80Q-feet dc:Mnslope of Pit No. 

5 to the St. John's Creek which is _a tributal:y of the Lackawanna River. 

24. Four of the drivers who delivered barrels of industrial waste to 

the Old Forge Landfill f:rorn Sim:>n Wrecking Conpany gave oorrol::orated testinony 

to the hazards posed by eXposure to many of the materials in the barrels, in­

cluding headaches, caustic malodors, shortness of breath, eye irritation, and 

1mconsciousness. 

25. Although the content of nost of the barrels is not directly known, 

many of the barrels disposed of at the landfill had cautionary labels on them 

such as "poison" or skull-and-crossl::ones, "hazardous", and "flamnable". 

26. Chemical analysis of leachate seepages at the Old Forge Landfill 

revealed the presence of nurrerous chemicals, including toluene, xylene, tetra­

chloroethylene, styrene, chromium, cadmium, rrercw:y, cyanide, arsenic, a pyridine 

derivative, a cyclic diether corrp:>und, isoproply-1, 3-diorolane, methylisobutyl 

ketone, camphor, phenol, copper, zinc, silver, barium, lead, vinyl chloride, 

trichlorethylene-1, 1-dichloroethane, trans. 1, 2-dichloroethy lene, 4-methyl­

phenol, benzene propanol, and diChlorofluranethane. 

27. Many of the chemicals referred to in finding of fact No. 26 are 

not found as breakdown products from conventional a::mnercial and residential 

waste landfills. 

28. Of the chemicals detected in the leachate seeps l::oth in Pit No. 

5 and elsewhere in the Old Forge Ia.ndfill, three are known carcinogens and six 

are suspected carcinogens. 

29. Any expostire to a ·carcinogen causes a risk of increased incidence 

<?f cancer in the exposed population. 
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30. Exp:>sure to the carcinogens or suspected carcinogens detected 

in the leachate seeps at the Old Forge Landfill can occur through ingestion, 

inhalation or skin absorption. 

31. All of the inorganic chemicals and several of the organic chemi-

cals identified in the leachate seeps are included in the 1978 edition of the 

NIOSH "Registry of Toxic Effects of Chemical Substances II e Inclusion of a chemi-

cal in the NIOSH Registry indicates that "the substance has the documented 

I;XJtential of being hal:rnful if misused and care must be exercised to prevent 

tragic oonsequences" • 

32. The materials from which the chemicals referred to in finding of 

fact No. 26 were leaching oonstitute "hazardous wastes 11 as the tenn is defined 

by 25 Pa. Code 75.1 of the DER's regulations. 

33. Appellants do not have a water quality pe:rrni t under The Clean 

Streams Law authorizing the discharge of leachate from the Old Forge Landfill~ 

34. · DER discarded the samples of leachate taken at the land£ill after 

analyses were run on the samples. 

35. Approxi1nately 50% of Lackawanna Refuse's business was from indus-

trial plants. Lackawanna Refuse never checked the waste from industrial plants 

to detennine whether it was garbage or refuse or wastes generated by the indus-

trial process itself. 

36. The reoords of Lackawanna Refuse show that Lackawanna Refuse re­

ceived 115,507 dollars from Sinon Wrecking Co:npany fran August 1978 until Decem­

ber 1978 for disi;XJsing of 55-gallon drums oontaining unkn:Jwn substances from 

Sinon Wrecking Company at the Old Forge Landfill. 

37. Sinon Wrecking Company paid Lackawanna Refuse $10. 00 per every 

barrel it buried at the Old Forge Landfill. 
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DISCUSSION 

. This case is illustrative of the state of haphazard disposal of haz­

ardous wastes which pranpted, and in fact necessitated, the recent passage of 

legislation and administrative rule-making to govern the handling and disposal 

of hazardous wastes. The facts here derronstrate a chilling disregard for, and 

ignorance of, the consequences that illicit and haphazard disposal of dangerous 

substances can have on human health and habitat. 

Appellant, Lackawanna Refuse has a solid waste management pennit from 

the DER, issued under the Solid Waste Management Act, the Act of July 31, 1968, P.L. 

788, No. 241, as amended, by the Act of July 7, 1980, 35 P. S. 6001 et seq. to 

operate a sani ta.ry landfill in Old Forge Borough and Ranson Township, Lackawanna 

County, known as Old Forge Landfill. Appellant, Northeastern Land owns the land 

on which the Old Forge Landfill is located and operates the landfill for Lackawanna. 

Both companies are controlled and operated by Peter c. Iacavazzi; he is president, 

chief executive officer and majority shareholder of l:oth. "I run evecything. 

I'm a one-roan gang, all right. ,.l The pennit for the Old Forge Landfill, No. 

100920, approves the disposal of municipal and a::mnercial waste. 2 "It specifically 

pi:ohlbi ts the disposal of liquids and hazardous wastes. 

1. NotesofTestim:my1 Vol. 1 1 p. 177, lines 17·andl8. 

2. Ccmnercial. waste is defined at 25 Pa. Code §75.1 as: 

"Corttrercial waste -:All solid waste emanating from 
establishments engaged in business. This category 
shall include, but is not limited to, solid waste 
originating in stores 1 markets 1 office buildings, 
restaurants 1 shopping centers, and theatres." 
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.The tenns of the penni tc notwithstanding, Lackawanna operated the land­

fill without concern for the type of substances t.l:liit were disposed of there. 

Iacavazzi testified that Lackawanna received approximately 50% of its wastes 

from industrial sources, yet he never felt any responsibility to check to see 

if the wastes received were garbage and rubbish or instead were wastes actually 

generated by the industrial processes, which he was n::>t penni.tted to take. 

Lackawaima 's industrial cusi:arers included Chamberlain Corporation, Elliot Cor-

p:>ration, 'Ibpps Clewing Gum and Owens Illinois. Iacavazzi admits to burying 

twelve truckloads of 55-gallon drums, approx:iinately 79 drums to a load, con­

taining various anormts of unknown substances, from S & W Waste, Inc. , a Ccm-

pany certified by the Department of Environmental Protection of New Jersey as 

a handler of hazardous wastes. He never thought it necessary to detennine the 

contents of the drums or to ask S & W why they w:>uld transp:>rt wastes to his 

landfill all the way from Jersey City, New Jersey. 

Besides ignoring the· nature· of the wastes they received, appellants, 

themselves transported and disposed of 55-gallon drums containing unknown wastes 

at the landfill. They also emptied tank trucks of 5500 to 6500 gallons _of Un.-
.. 

known wastes at the landfill. Edward Olerkoski, w:>rked as a foreman for Lacka-

wanna until December 19 78. His duties included the loading and driving of trucks 

and tractor-trailers. He was resp:>nsible for the loading of 55-gallon drums on 

trucks and having them driven frcm Sim:Jn Wrecking Company's facilities in Reading 

and Williamsp:>rt to the Old Forge Landfill as well as transporting tank t:i:ucks · 

containing liquid wastes to the landfill. He also collected the receivables due 

Lackawanna Refuse from S:i.non Wrecking for dis:pJsing of the drums and wastes. He 

testified that 6 or 7 truckloads·. of drums, 6Q-80 drums per load, were hauled to 

the Old Forge Landfill and buried each day from September 1, 1978 until December 

1978. Appellants admit that 5~allon diun.s oontaining wastes were buried at 
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. -·Old Forge-Landfill and that some liquid wastes fran tankers -were' discharged there; 

they dispute Cherkoski 1s recollection only as to the arrount. They contend that 

no nore than 11,500 waste laden drums from Sinon Wrecking Company were. buried 

from August 16, 1978 until December 24, 1978. 

Appellants 1 principle contention in defense of the DER 1 s orders is that 

the DER failed to show that the wastes buried at Old Forge are hazardous. 3 It is 

ti:ue that DER has not been able to identify the contents of the drums or tank 

trucks. Nevertheless, there is sufficient circumstantial evidence for this board 

to conclude that the buried wastes are hazardous and present a substantial risk 

to human health and environment. 

Drivers of the trucks for lackawanna Refuse testified at the hearings. 

Although unable to identify the contents of the drums and tankers, they were able 

to read warning labels. Some were marked with the skull and crossbones emblem; 

others were marked as "HAZAROOUS" , "POISONOUS" and "FLAMMABLE" • Also, the 

surreptitious nature of the transport of the wastes clearly evidences that 

lackawanna was attempting to keep the disposal operation a secret. 

J:X)nald Sandly was hired by Peter Iacavazzi as a tank truck driver. 

From September, 1978 until January, 1979 he hauled liquid wastes from the Sinon 

Wrecking Company yards in Reading and Williamsp::>rt and the AVCO Chemical Company 

3. Hazardous wastes are defined by 25 Pa. Code §75.1 of the DER's regula­
tions as: 

"A solid waste, or combination of solid wastes, which 
because of its quantity, concentration, or physical, 
chemical, or infectious characteristics may (A) cause, 
or significantly contribute to an increase in nortality 
or an increase in serious irreversible, or incapaci ta­
ting reversible illness·; or (B) pose a substantial present 
or potential hazard to human health or the environment 
when irrproperly treated, stored, transported, or dis­
posed of, or othexwise :ma.n.aged. " 
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plant in Williamsport to either the Old Forge Land£ill or a facility in Scranton 

known as the Scranton yard which was used by Lackawanna and Northeastem to hou5e 

and maintain trucks and other equi:prent. All his trips were made at night. 

Sandly was instructed to stop in transit at the Skyline Diner and call Iacavazzi. 

He would then be directed to go to either Old Forge Land£ill or Scranton yard. If 

Sandly took the truck to the landfill he would turn off its lights as he left 

the highway and proceed to a designated area. He would open a valve and let 

the wastes flow into a previously dug ditch which would be covered with dirt. 

When he took the truck to the Scranton yard he would park it and leave. One 

night between Christmas and New Years, 1978, after he had driven a tractor 

trailer to the Scranton yard, Sandly watched Iacavazzi attach a hose to a valve 

on the tractor and drain its green-colored contents into a floor sewer drain. 

The liquid backed-up and pooled on the floor, spilling over, Sandly' s shoes. 

The liquid, after a couple of qays, "started to eat the leather off around my . 
shoes where they are sewed to the sole. So, it was pretty potent stuff. "

4 

After that incident, Sandly quit Lackawanna Refuse's employ. 

Sandly also hauled 55-gallon drums to the landfill. The procedure was 

the sane. The trips would be at night. He would stop, in transit, at the Skyline 

Diner to call Iacavazzi for instructions on where to take the drums. When in-

stru.cted to deliver them to the landfill, he would put out the lights upon ap­

proaching the landfill, drive to a pre-detennined spot and roll the drums off the 

back of the truck. Usually the drums would be imnediately buried by another 

Lackawanna Refuse errployee operating a bulldozer. Each load would contain 60 

to 80 drums, except for one particular load of 11 or 12 extrerely heavy drums 

packed in sand. At tirres the drums would break .open when rolled off the truck. 

The fumes · from the open drums would sorretirres cause Sandl y to suffer headaches 

4. Notes of Testirrony, Supersedeas Hearing, Vol. 2, p. 24 7, lines 13-16. 
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and shortness of breath. After rolling 10 or 12 drums off the truck, he v.uuld 

be forced to leave the truck to get his breath back. 

Jack Hunsinger also v.urked for Lackawanna Refuse. He also drove a 

tank truck hauling liquid wastes fran the Si.non Wrecking Ccrnpany lots and the 

Avco Chemical Carrpany plant. He made ~ trips per night, five or six days a 

. week. He v.uuld also stop in transit and call either Iacavazzi or a foreman 

atq?loyed by Lackawanna known as "Birdie" for instructions on whether to take 

the waste to the Old Forge I.andfill or the Scranton yard, depending on whether 
. 

or not an inspector was present at the landfill. Once, Hunsinger did arrive at 

the landfill with a load to discharge when DER inspectors were there. He left 

quickly when a Lackawanna employee yelled "Get going" • The DER inspector follCMed 

and a 65-70 m/p/h chase ensued. 

Hunsinger also discharged liquid wastes from his tank truck into a 

sewer drain and he also hauled drums to the landfill. 

Richard Cherkoski was employed by Lackawanna Refuse fran November 19 77 

until January 1979 as a tractor-trailer driver. His duties included hauling 

loads of 55-gallon drums containing liqui<:l and gaseous ~tes to the Old Forge 

Landfill from the Sinon Wrecking Company sites. 

The toxic nature of the wastes is apparent from their effect on the 

drivers who were exposed to them. The drivers were, in fact', victims of the 

dumping. Hunsinger testified to having his eyes burned by the wastes and rnt 

being able to open his eyes the next norning. His eyes remain blurry. Edward 

Cherkoski cxxrplains of a burning pain in his side from v.urking with the wastes. 

He stated that his "kidneys or whatever it is on my sides are like on fire, like 

if you take a knife and scraped ine or a fork internally. "
5 

Fumes fran the wastes 

caused Sandly to suffer from headaches and a shortness of breath. Richard 

Cherkoski also suffered headaches fran the fumes. 

5. Notes of Testim:my, Supersedeas Hearing, p. 333, lines 13-15. 
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TwO incidents concerning the handling of these wastes vividly ill us-

trate their toxicity and their potential for hann. On the night of September 1, 

1978, Edward Cherkoski was dumping a load of drums off the back of his truck. One 

of the drums burst as it hit the ground releasing a gaseous cloud. Edward Cherkoski 

described what took place. 

"Q. What did you do when you arrived at the dump? 

A. I backed up to a big pit that Birdie had dug 
out, like a trench. He told us to dump the load there -­
for me to dump the load there. There were a lot of trucks 
behind me. Anyway, I backed up. I started raising the 
i:x:Xly, and a drum opened up. I was in the tractor rrJW, 

this tractor-trailer. I was watching ~ey body go up, 
and this drum broke ·loose in the trailer and the drum 
split open. 

Out of the drum came a white fog. It w::>uld 
take your breath away. I was afraid to get out of the 
truck, because it creeped right towards the front of 
the tractor, and I couldn't get out of the truck. 

Q. Were you inside the van at tl;l.is p::>int? 

A. I was in the tractor. This was a dump trailer. 
I was in th~. @-" I was afraid to get out, because this 
cloud just enveloped the whole truck. I had never seen 
nothing like this in reality.. It looked like death to me. 

Q. ·You said, 'It w::>uld take your breath away' o What 
effect did it have on you? 

A. Right then and there, I couldn't breath. I got 
awful headaches. I still get the headaches from it." 

[Objection entered and overruled] 

"Q •. -Mr. Cherkoski, after this cloud came out of one 
of the drums, what happened to the cloud? 

A. It started going down the nountain towards Old 
Forge o It finally blew away :EI:am ~ey tractor in about an 
hour or so. Well, it was rrore than that. We ~e up 

-there a long time. It stayed right there. 

When I saw it starting to thin out, I jumped 
out of ~ey truck. I fell on the ground. I aJ..rrost crawled 
my way out of there. 
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_.)l' ...... ~-·1 '. • • -· . - ' 

We waited up on the bank. It seemed to go 
down into the valley. It got away from nw tractor. When 
it did that, I was able to get back in IT¥ truck ·and drive 
to the bottan of the dump. 

,-~ _...1.. __ ,_ :,_I, got down .:there, and the cloud started coming 
down. This was already late at night, because we waited 
a long tiire up in the dump for that cloud to go to be 
able to even get in the pit. 

We got down there, and Pete Iacavazzi "Was down 
at the bottcan. 

Q. Did you have any discussion about that· incident . 
with Mr. Iacavazzi? 

- A. Yes, I did. I told him. I said, 'What the heck 
is this. stuff?! .I, said, 'Geez, I have never seen nothing 
like this in nw life. ' I said, 'My head is busting. ' I 
said-, 'I can't breath. 6 The smell by then had starting 
aJIIling down the dump. " 

Mrs. 'lbny Cusumano lives in Old Forge Elorough approx:irnatel y 1/4 mile 

from the entrance to the landfill. She had just put her children to bed and 

was watching television when the odor described by Cherk.oski penetrated her 

h.c:lre. It caused her eyes to bUD1 and her 4-year-old daughter to cry from a 

burning sensation in her nostrils. The odor became so unbearable that the 

Cusumano's left their hone and spent the night elsewhere. John Victor, a p:>lice 

officer for Old Forge Elorough, was on duty the night of Septanber 1, 1978, when 

calls complaining about a strong odor in the borough were placed to the i:orough 

cormrunication center and relayed to him. He proceeded to the area of the l:orough 

pe:rmeated by the odor, which he described as horrendous, and traced it to the 

Old Forge Landfill. 

The release of gas from the drum occurred at approximately 7:30 p.m. 

It was still present in the Elorough of Old Forge after midnight. 

6. Notes of Testirrony, Supersedeas Hearing, p. 302, lines 3-25, p. 303, 
lines 1-25 and p. 304 lines 1-3. 
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The second incident occurred. at S.im:m Wrecking Company's Reading yard 

on or about December 17, 1978. This time a drum burst during the loading of 

a truck for. shi:prent to the landfill. Edward Cherk.oski relates the details: 

"THE WI'INESS: When I hit it with the bulldozer, 
one of the drums· that were buried in this dirt broke 
and sorrething carre out of there that you couldn't see,· 
and I passed out on the bulldozer, and I couldn't 
catch Icy breath, and I thought Icy heart stopped and 
thank God the bulldozer was automatic. 

I had it in reverse after I hit the pile, 
and it built up the transmission fluid enough to 
start backing up out of the smell. Whatever that was, 
it was like hitting a stone wall.· 

I went into Sinon's office then. They took 
me in the office. They gave me sane aspirins, and 
they were giving me air and everything, and they were 
~rried about -" 

[Objection entered and overruled] 

"You were about to put this stuff on the 
truck to take it up to the dump; is that correct? 

.. THE WITNESS: Yes. When this .drum broke wasn't 
the first time, -in ,other ~rds. You know what I mean. 
When I went over to the pile, I had trailers loaded 
already when that drum broke, but that wasn't the first 
time I just hit the pile. 

Some of the stuff that was in that pile went 
·. ' " ·· to the ·dump already. It was loaded on the trucks to 

- .. ,_ .. ; : .. : . :. .·.-. 

go to the dump. Then I hit that barrel. Holy I:Dd, you 
wouldn't-

BY MR. KRILL: 

Q. WDat did it smell like? 

A. Like rotten eggs. It was funny; I never smelled 
nothing like that. I never in my life, and I still don't 
know. It is like rotten eggs. It is hard to describe it 
beca,use you couldn't see nothing. It was just you walked 

··.in and it was just like walking into a wall. 

Q. Did you lose consciousness when that happened? 

A. Yes. 
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THE EXAMINER: It was invisible? 

THE WI'INESS: It was invisible. Honest to God, 
I never saw nothing like that. It was just I was on 
the dozer and you couldn't see nothing. It was just 
like if somebody went like this to you and you just 
couldn't breathe, and that is fact; that is the truth. 

BY MR. KRILL: 

Q. Was anyone working with you on that occasion 
at the Sinon site? 

Q. A. Yes, they were. 

Q. Who was it? 

A." Jack Hunsinger and one.other kid. Sane of it 
got splashed on Hunsinger, whatever was iii. that :barrel. 

Q. On that occasion, did anyone else co.rre in con-
tact with that material either in liquid fonn or g;aseous 
fonn? 

A. Yes, another driver. I wouldn't care to rrentiqn 
his name right now. 

After I co.rre out of Sinon's office, the other kid, 
his lips were purple, his skin had a purplish complexion and 
he was walking around in a daze. I don't know if I could 
say this in front of - could I? 

THE EXAMINER: Say it. ! 

THE WI'INESS: I was in the office a couple of hours 
there, and when I cc:xre back, I walked in front of the 
truck and rn_-y head was busting. I felt pains in rn_-y chest 
and rn_-y sides • 

I needed to take a leak, but the other kid was 
like in a fog and he walked over and I said, 'What the heck 
is going on?' He is looking at me like this, really gone; 
he's just in a daze. He didn't even know where he was at. 

I told him, I says -I don't want to rrention the 
driver's name. If you want, you can talk to him. I asked 
him, I said, 'What's wrong with you?' I said, 'You're all 
purple. ' I said, 'Go look in the truck mirror. ' He walked 
over and his lips were real purple and his skin was purplish. 

BY MR. KRILL: 

Q. Do you know where this person was when you hit the 
drum with the bulldozer? 
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A. He was standing · a.l:::out - ·he was on the left 
side. I was on the pile this way. He was about 25 feet 
to rey left, 20 feet to rey left at the bulldozer. 

Q. So, how close was he to the drum that burst? 

A. About 20, 25 feet. That was him. I think 
Hunsinger was closer than that. He was sort of towards 
the front of the bucket on the dozer. 

Q. After you regained consciousness on that 
occasion, what did you do? Did you haul your truck 
to the landfill? 

A. Yes, but it took us al.m:Jst all night. I was 
sick and everything. I was throwing up. It was like 
~~7heaves. It took ne al.m:Jst all night to get back 

Mr. Cherkoski 's testim::my of the December 17, 1978, release of toxic 

gas was corroborated by Jack Hunsinger. Petitioner offered the testirrony of 

~ present employees to dispute the severity of the December 17, 1978, inci-

dent. However, neither employee was present when it occurred. 

Thus, although the I.ackawanna employees were unable to identify the 
... 

wastes as toxic, they were able to describe in rather vivid tenns the actual. 

affect of the wastes on themselves. 

Further evidence corra.l:::orating the hazardous nature of these wastes are 

analysis perfonned on samples taken of leachate seeping from an area where drums 

are known to be buried. Leachate is a liquid waste resulting from the inter-

action of water or other liquid waste with solid waste containing disol ved and/ 

or solid matter. See -25·Pa. Code 75.1 Definitions. Samples of leachate were taken 

by inspectors from the PA DER and the United States Environmental Protection Agency 

and analyzed at their respective laboratories. The analysis revealed the presence 

of various chemical substances not nonnally found in garba.ge. Included in the 

samples were known carcinogens: vinyl chloride, tetrachloroethylene, trichloaoethy-

lene, hexavalent chrome and arsenic; suspected carcinogens: 1, 1-dichloroethane 

7. Notes of Testirrony, Supersedeas Hearing, pp. 319-323. 
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and trans-1, 2-d.ichloroeth.ylene, 4-nethly-phenol, benzane prOpanal and dichloro-

fluoro-nethane; and toxic metals: cadmium, lead, nercury, zinc, copper, cyanide 

and nickel. Dr. Samuel L. Rotenberg, an environmental physiologist and environ­

mental toxicologist for the EPA offered the expert opinion that, based on the 

analysis results, the material in the leachate is hazardous to the public health 

arid the environment. 

Appellants presented the testi.nony of two chemists from the University 

of Scranton, Dr. Morton Appleton and Dr. Charles Thoman for their opinion that 

the chemicals identified in the leachate were not toxic at the concentrations 

fotmd in the samples. Their opinion was based on a c:x:li:Tparison of the identi-

fied levels with toxic levels reported in_ the 1978 Registry of Toxic Effects 

published by NIOSH. Ne~ther chemist had the expertise to independently assess 

the effect of these chemicals on humans. 

Their opinions are not given any weight because the basis therefore, the 

NIOSH registry, ·cannot be used in any neaningful way to detennine whether the 

concentration of chemicals identified in the leachate samples poses a p::>tential 

hazard to human health. The NIOSH registry oontains a specific disclaimer pre-

eluding such a use. The disclainer reads: "Under no circumstance can the toxic 

dose values presented with these chemical substances be oonsidered definitive 

8 
valueS for describing Safe verSUS toxiC doses for human exposure o II The need for 

the disclaimer is apparent from the nethod. used by the registry for reporting 

toxic dose values and the use made sf the registry by appellants ' witnesses. 

~ nethods used by the registry for quantifying toxicity of substances are the 

m 50 dose level and the IDID dose level. The rn50 dose level is defined as a 

p::>int on a dose resp::>nse curve where 50% of the animals used in the test die 

8. NIOSH Registry of 'Ibxic Effects, 1973 edition, p. 3. 
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as a result of- ingestion of the substances. The LOrD dose level is defined as 

the lowest !ethel dose reJ;X>rted in the literature for the animal being tested. 

Neither dosage level can be extraJ;X>lated to detenn:ine non-toxic human dosages; 

nevertheless, Drs. Appleton and Thc:man used the rn50 and the ID w dose levels as 

a basis for an opinion on whether the chemicals identified in the leachate were 

toxic. For example, Dr. Appleton testified that the concentration of trichloroe­

thylene found in the leachate sample was non-toxic, and he based his opinion on 

the fact that the concentration in the sample was significantly lower than the 

r.o50 level reJ;X>rted in the NIOSH registry, that is, 35 milligrams :per kilogram 

of body weight, the arrount that killed one-half of a test group of mice. Dr. 

Appleton could not give a reasoned medical opinion of the dosage that W)uld caus~ 

the first rrouse to die; nor oould he extraJ;X>late the results from mice to humans. 

Thus we find the testim:Jny to be meaningless. 

Also the rn50 and LOrp dosage levels are lethal dosages; they do not 

predict non-lethal hannful effects. Nor are they concerned with the J;X>tential 

carcinogenic effects of the chemicals. Further, !Xlctors Appleton and Thc:man 

looked at each substance as if it. existed independent of the others found in 

the sample. They did not consider any synergistic effect. 

Appellants question the procedures the DER used to identify, and de­

tennine the concentration of, the chemical substances in the leachate. Dr. 

Appleton argued that the samples taken by the DER of the leachate were not 

representative because the leachate was partly frozen from the cold weather; he 

contends that a frozen sample will contain less of the chemical substance than 

would exist in its liquid fonn. We do not discard the DER results for this 

reason; if a bias does exist, it results in the DER reading a lower concentration 

in the sample than actually exists in the liquid leachate at the landfill. 
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Appellants also contend that the DER' s chain of custody of the samples 

was broken. The DER's practice for insuring that a sample taken in the field 

reaches its laboratory without being tampered with is to require the inspector 

to seal the sample by. placing. tape over the lid and down the container. If the 

tape is intact when the laboratOry receives the sanple the chemist knows the 

container has not been opened. When the sample is received by the laboratory 

a person records on a COirg?Uter the sample number and the location the sanple was 

taken; he also states whether the legal seal was received intact. Appellants 

argue tha"f7 the procedure is flawed because the lab person does not identify 
' 

himself to the computer and therefore his name cannot later be detennined. We 

disagree. The test:inony showed that in the oo:rmal course of business a person 

under the supervision of the chief chernis"t: detel::ntines the condition of the seal 
-

and rerords it, and that in this case the seal was marked "intact". That testi-

rrony is sufficient to establish the integrity of the seal. See Commonwealth of 

Pennsylvania~ DER v. Rushton Mining Company~ et al, 1976 EHB 117, where 'We 

overruled an objection to the admissibility of lal::x:>ratory evidence based on 

breach of chain of custody because we found that the DER established "the regu-

larity of its procedure" for collecting, identifying, shipping and handling 

samples and no evidence was offered to indicate the samples had, in fact, l:::een 
• 

tampered with. 

Appellants offer as a further basis for a finding that the DER recording 

procedure is deficient the fact that the computer lacks the capacity to record 

the condition of the seal when rrore than one container is used per sarrple. We 

again disagree as DER' s chief chemist testified that when the report, in the foiltl 

of a COirg?Uter readout, states "seal intact", it rreans all containers of that 

sample had seals intact. 
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- Appellants wish us to find a break in the chain of custody because 

the fonn sent to the lab attached to the sample by the inspector includes a 

section captioned "custody log" which was not filled in. The evidence does not 

support a finding of a break in the chain of custody. Although the fonn was 

oot filled out, we know who had custody fran the testinony of the inspector, 

as he testified that he shipped the samples to the laboratory by the Purolator 

Company deli very service. 

In sUm, we find that the DER clearly established the regularity of its 

procedure for collecting, identifying and shipping the samples to the laboratory 

and for receiving and handling the samples by the laboratory; and 00 evidence 

was offered to indicate that the samples were tampered with or were likely to 

have been tampered with. 

An additional objection to DER's procedure for analyzing samples con­

cerns DER's practice of disposing of what is left of a sample after it per­

fonns its analysis. Appellants contend that DER should have saved the remainder 

_of the sample to allow appellants the opportunity to analyze it, and since the 

samples have been discarded, the result should oot be received into evidence. 

Appellants are mistaken. The DER had oo obligation to retain the residual from 

the tests. Appellants certainly are able to take their own samples as the leachate 

continues to flow from the site. 

OUr review of a DER action is to detenriine whether the DER has com-

mi tted an abuse of discretion or an arbitrary exercise of its duties or functions 

Warren Sand and Gravel Company_, Inc. v. Corrunort1J)ealth of PA_, DER, 341 A.2d 556, 

20 Pa. Cormonwealth ct. 186 (1975); Diehl v. Corrunort1J)ealth of PA_, DER, EHB 

Docket No. 78-037-B (issued May 14, 1979). The DER's orders dated March 2, 1979 

and August 13, 1979 iln}';ose three principal requirements: (1) suspension of solid 

waste penni t for Old Forge Landfill and the concani tant cessation of all dis-
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posal operations at the site; (2) excavation and proper disposal of all hazardous 

wastes rO, buried at the site and the ratOva.l fran the site of all contaminated 

5oil; and (3) construction and operation of leachate collection facilities at 

the Old Forge Landfill. Authority ·for the orders is given to DER by Section 6 ( 9) 

of the Solid Waste Management Act, effective on the date of the order, which 

provides that the DER has the power and the duty to "issue such ••. orders as ma.y 

be necessary to inplement the provisions of this Act and the rules and regulations 

and standards adopted pursuant to the Act" • 

It appears to us .that the suspension of the :pennit for the landfill was 
'-

justified. When lackawanna filed an application to DER for a pennit to operate 

the Old Forge Landfill it warranted to the DER that it would operate the land-

fill in accordance with the plan set forth in its applicatiqn; when lackawanna 

was issued a pennit it contracted with DER that, in consideration of the issuance 

of the pennit, it would operate the landfill in accord with the cx:mditions placed 

on the pennit. Appellants' disposal of the hazardous wastes at Old Forge was 

precluded by the plan of disposal lackawanna described in its pennit application 

and was violative of a condition of its penni.t which states that the disp::>sal of 

hazardous wastes without prior DER approval is prohibited. It also violated DER 

regulation 25 Pa. Code 75.26 (S) which prohibits the disposal of hazardous wastes 

without prior DER approval. Thus, appellants' operation disregarded its plan 

of disp::>sal and the tenus of its pennit and a DER regulation. Such conduct 

could and should result in a suspension of the permit, particularly since the 

appellants have deliberately and intentionally misused the permit and jeopardized 

the health of the surrounding cormnmity for their own financial gain. Moreover 

appellants were forewan1ed by a provision of their pennit that any violation of 

the pennit could result in its suspension or revocation. 

There is no doubt that appellants' disregard of the penni t terms was 

intentional. Appellants knew they were required to seek prior DER approval as 
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they had done so in the past when required to do so by the companies that generated 

the wastes. 9 

The i.It'posi tion upon appellants of the res:pc:msibili ty for excavation 

and rerrpval of the hazardous wastes and the soils contaminated by wastes is fully 

justified by finding that appellants buried hazardous wastes at the landfill. 

It is fundamental that a person may be held responsible for the conditions he 

creates. COA PaUets, Inc. v. Corrono'Ylb)eaZth of PA, DER, 1979 EHB 267. 

With respect to the requiranent to install leachate collection facilities, 

appellants have known, or should have known since the pennit was issued, that if 

"leachate ·occurred, they were bound to collect and provide for its treatment. In 

its application for the pennit Lackawanna stated that in the event that leachate 

developed, it would install the appropriate collection facilities. Also, a 

provision requiring the installation of leachate control facilities upon the 

occurance of leachate is a condition of the pennit. Admittedly, the constituents 

9. The following colloquy between counsel for DER and Peter Iacavazzi is 
illustrative: 

"Q. You sul:::mitted several analyses, though, from 
companies for Depart:rrent approval, did you not? 

A. Right. 

Q. So you had some knowledge that you did have 
to regulate what was going into your landfill? 

A. Well, the companies that asked Ire to get ap­
proval from the DER knew their stuff was bad. It was 
hazardous. Like RCA and Sylvania. So I had to ask for 
their approval. They were honest. They were honest; 
let's put it that way. 

Q. In what way were they honest that other 
companies that you dealt With weren't? 

A. Well, I don't know. I'm not saying. But 
I'm saying that these companies asked ne to ask the 
DER for pennission to take it down my landfill. " 

N.T. p. 150, lines 22-25 and p. 151, lines 1-10 
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of the existing leachate is Im.lCh different than what would be expected to result 

fran the degradation of garbage, but again, the character of the leachate is 

the result of appellants ' actions. 

Appellants contend that a leachate collection system is not needed be­

cause the leachate can be disposed of bY burying it at the site as they have 

done in the past.
10 

Burying the leachate has not in the past and will not in the 

future control leachate discharges from the site. The burial of a liquid sub­

stance does not result in its distruction. It ImlSt flOW' sane.where. When the 

hazardous wastes were buried there were no safeguards taken to prevent the wastes 

from entering either the gronnd waters or the surface waters. As a result there 

is a definite need for a system to intercept and collect for treatrrent the leachate 

with its haiTn:fu1. constituents before it flOW'S from the site and contaminates the 

waters of the Canm:mwealth • 

. 10. The following test:im:>ny of Peter Iacavazzi . describes lackawanna's con-
'"'tro:l,of.,-its .. leachate problem by burying it. ' -'--":,,.,,,. 

"Q. Did lackawanna Refuse or Northeast land 
Developrent collect any sanples themselves for 
analysis by a water quality laboratory? 

- - A. ·--No~ because I know this water corres from 
the mines. And leachate is a cormon thing on every 
landfill. When we used to see leachate when we were 
operating- see, when we're operating we never ·saw 
leachate. Because as soon as we see it, we bury it 
with dirt, that's how you get rid of leachate. But 
since the dump has been closed -15 rronths - you 
understand? It's been closed 15 rronths, so now the 
leachate is coming through. There's nobody there to 
treat it or take care of it or bury it. 

Q. Who advised you to bury leachate as a method 
of controlling -

A. We always did it. Nobody advised me. We 
always did it. That's how you get rid of leachate. 

Q. HOW' does that get rid of it? 

A. The dirt absorbs it, and that's it.. When it 
comes out again, you throw rrore dirt on it. 

N.T. p. 165, lines 8-25 and p. 166, line 1 
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Finally, the DER is warranted in imposing the requirements of the 

order on both Lackawarma Refuse Rerroval, . Inc. and Northeastern Land Developrent 

Ccxrpany. Lackawanna is the penni ttee and as such is responsible, as a matter 

of law, for the proper operation of the landfill. Northeastern operates the 

landfill and as the operator it must take joint res:Ponsibility for the existing 

rondition. Also, Northeastern owns the .land on which the landfill is operated. 

Section 316 of The Clean Streams Law, the Act of June 22, 1937, P.L. 1987 as 

amended, 35 P.S. §691.316 empowers ·the DER to order a landowner to rorrect a 

rondition of pollution or danger of pollution which exists on his land. National 

Wood Preservers, Inc. v. Comrnorauealth of Pennsylvania, Department of Environ-

mental Resources, affiDmed Pa. --- --·' 414 A. 2d 37 (1980) • 

In sum, the requirements irrp::>sed up::>n appellants by the DER do not 

ronstitute an abuse of discretion, in fact, they provide the minimum steps 

necessary to respond to appellants' actions and abate the existing condition 

resulting from the .irrproper disposal of hazardous wastes. 

CONCLUSIONS OF IAW 

1. The Environmental Hearing Board has jurisdiction over the parties 

and the subject matter of theSe proceedings. 

2. Lackawanna Refuse and Northeastern Land have violated the Solid 

Waste Management Act, supra, the tenus of Solid Waste Pennit No. 100920 and 25 

Pa. Code of DER's regulations by disposing of hazardous wastes at the Old Forge 

Landfill without DER approval. 

3. DER has the authority to issue orders to Northeastern Land and 

Lackawanna Refuse requiring the abatement of the rondition existing at the Old­

Forge Landfill pursuant to S~tion 6 (9) of the 'Solid Waste Management Act • 

• 
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4. The DER has the right to suspend a solid waste management penni t 

where it detennines that the pennittee is operating the landfill contrary to 

the tenns of the pennit particularly where the pennittee has misused the pennit 

to the potential hazard of the ccmnuni ty. 

5. The DER has the authority to require Northeastern I.a.nd and 

Lackawanna Refuse to excavate and rennve the hazardous wastes they buried at the 

landfill and the soil contaminated by the hazardous wastes as a Pei"son may be 

held responsible for a condition he creates. 

6. The DER has the authority to require Northeastern Land and 

Lackawanna Refuse to . install leachate collection and treai:rrent facilities at 

the Old Forge Landfill because _a condition of Pennit No. 100920 required the 

installation of the facilities upon notification of the cx:::currance of leachate. 

7. rackawaJ:ma Refuse was a proper recipient of the orders as it was 

the pennittee for the Old Forge Iandfill and thus responsible for its operation. . . 

8. Northeastern Land was a proper recipient of the orders as it 

operates the landfill and owns the land on which the landfill is operated. 

9. The DER' s laboratory analyses were properly admitted into evidence 

in this case. 

ORDER 

AND NOW, this 3rd day of February, 1981, it is hereby ordered that the 

appeals of Lackawanna Refuse Rerroval, Inc. and Northeastern Land Developrent 

Company fran the Orders of the DER dated March 2, 1979 and August 13, 1979 are 
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dismissed and the March 2, 1979 order and August 13, 1979 order are sustained. 

.n. •• 

DATED: February 3, 1981 
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LYNCOIT CORPORATION 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F"ll'St Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17) OJ 
(717) 787-3483 

Docket No. 81-038-H 

Hazardous Waste-Pennitted Acreage 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and SUSQUEHANNA ·COUNTY 

PARI'IAL ADJUDICATION 

By: Dennis J. Harnish, Chainnan, November 19, 1981 

This matter arises fran the appeal by Lyncott Corporation of an order 

issued to said corporation by DER on .Harch 31, 1981. The order inter alia 

directed Lyncott to cease accepting ~te at its landfill located in New Milford 

Township, Susquehanna County. The· County has intervened as a party appellee. 

At the request of Lyncott and by agreerrent of the parties this matter 

has been bifurcated. This adjudication deals solely with the issue of the areal 

extent of Lyncott's pennit. 

FINDJNGS OF FACT 

1. On or about November 14, 1980, Lyncott Corporation was purchased 

by Stabatrol. Corporation. At this time, Arthur Scott ceased to have any con-

nection with the corporation. 
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2. On or about April 5, 1976, Arthur Scott sul:xnitted an application 

for a solid waste management pennit to operate a sanitary landfill in New Milford 

Township, Susquehanna County, Pennsylvania. 

3. On or about July 19, 1976, the Camon.vealth of Penr1syl vania, 

Department of Environmental Resources (DER) issued Solid Waste Management Pennit 

No. 101025 to Arthur Scott. The pennitted acreage was 70 acres, of which 59 

acres was to be used for disposal and 11 acres as borrow material. 

4. As a result of an appeal filed with the EHB by a . citizen 1 s group 

and docketed to EHB #76-117-c, the initial operational area of the Arthur Scott 

pennit was limited to approximately 10 acres. These ten acres were located 

within the first four rrodules described on the plans sul::mi tted to DER by Albert 

Jones, P.E. The horizontal coordinates on the grid systen developed by Jones 

of said four m:xiules were -3+00 to 1+00. 

5. Prior to January 28, 1977 Arthur Scott inco~rated Lyncott .Cor­

porat;i.on of which he became the president. 

6. On or about January 28, 1977, Lyncott Corporation submitted an 

application for a pennit to operate a sanitary landfill in New Milford Township, 

Susquehanna County, Pennsylvania. 

7. It was Mr. Scott 1 s intention to transfer everything over to the 

Lyncott Corporation fran Arthur Scott including his pennit and the 112 acre 

site. 

8. Mr. Scott did deed and/or lease his site to Lyncott. 

9. Solid waste pennits are not transferable. Consequently, DER 

required a new Lyncott pennit application but DER referred to this application 

as a trans-fer application. 

10. Both Permit 101025 issued to Arthur Scott and Pennit 101025 issued 

to Lyncott reference the same $'ite. 
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11. The Lyncott _application for penni t did· not have the coordinates 

for the latitude and longitude filled in and nor the four comers of the facility 

located. This infonnation was filled in by the DER, specifically, LarJ:y Sattler 

by reference to the Scott pennit. 

12. The four comers of the facility location for Lyncott were the 

sane as that of the pe:onit for Arthur Scott. 

13. The COI}~lated life of the facility of Arthur Scott and the 

life of the facility as shown on the Lyncott application was 30 years. 

14. The Lyncott application did not .include any new plans, nodules 

or limitations, instead DER.accepted and specifically incorporated the plans, 

m:xlules and limitations of the Scott penni t. 

15. The original permit 101025 was issued to Arthur Scott for 59 

acres of disposal . and 11 acres for borrow for a total of 70 acres. 

16. CCltiiDnwealth 1 s exhibit 8 designated "Scott Sanita.I:y Landfill, 

New Milford. Township, SUsquehanna. Drainage and Final Finish Plan, Sections 

and Details" was arcong the plans attached to Arthur Scott 1 s original penni t 

submission and incorporated into the Lyncott pennit. 

17. This plan included a note 18 which restricted developnent of 

the 59-acre tract past the first four m:xiules which contained approximately 10 

acres pending the construction of on-site leachate treatment facilites. 

18. The 10-acre limitation on the Scott landfill arose fran the 

calculations: of leachate done by John Rosso. The Jones 1 plans showed that two 

acres per year would be filled with rubbish and at that rate in five years the 

leachate generated on these 10 acres would equal the holding capacity of the 

leachate tanks installed or proposed to be installed on the site. 

19. John Rosso did not review the Lyncott. application because there 

were no plans· sul:mitted with it which would have pranpted his review. 
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20. The Scott penni t was appealed by George campbell, et al. at EHB 

Docket No. 76-117-c. Supersedeas hearings wer,e held in this matter on September 24, 

1976 and October 20, 1976 and this matter was teJ::minated, follatring negotiations 

by a stipulation and order. 

21. Frederick Karl did not attend nor participate in negotiations 

between counsel during a supersedeas hearing in 76-117-c held in 1976. 

22. Frederick Karl never saw a copy of the stipulation entered into 

on November 18, 1976, by the parties in 76-117-c after the 1976 supersedeas 

hearing. 

23. Frederick Karl never saw a copy of the Enviromental Hearing 

Board Order, decreed in 76-117-c, after the supersedeas hearing. 

24. The stipulation entered into November 18, 1976, and signed by 

Ernest Preate, Jr., Esquire, and Ernest Gazda, Sr., Esquire, and referenced 

in the present proceeding did not address the acreage issue presently before 

this board except to imply that. the holding tanks were merely an interm measure. 

25. COunsel for DER and the appellants agreed on the record at the 

said supersedeas hearing that the stipulation was not neant to alter or amend 

the Scott pennit. 

26. The Lyncott application indicated that it was submitted for "59 

total acres, 10 acres proposed for penni t" • The penni t application was signed 

by Arthur Scott as president of Lyncott Corporation. The rate of use of the 

municipal landfill proposed in 1977 was two acres a year so that the site would 

last only 5 years if b.~e r:ermit w-as for 10 acres. Yet the Lyncott aplication 

form showed an anticipated 30-year use consistent with a 59-acre site. A 

30 -year planned life out of a 10 -acre facility would be virtually impossible 

at the Lyncott site. 
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27. The permit application sul:mitted by Lyncott Co:rporation was sub­

mitted by its attorney, Mr. Gazda. Mr. Gazda had represented Arthur Scott in 

the EHB proceeding at #76-117-c. 

28. Mr. Scott relied upon his consultants and attomey totally in 

all his transactions with DER. 

29. Scott clailred that Mr. Gazda made a mistake in filling out the 

pennit application submitted by Lyncott Corporation. Mr. Gazda died prior to 

the hearing in this matter and his affidavit was excluded as hearsay. 

30. 'lhe original bond for the Arthm: Scott pennit was for a 59-acre 

30 -year disposal site. 

31. Subsequent to the issuance of the Lyncott pennit, Lyncott changed 

the m::xie. of operation at the site fran a rmmicipcil waste site to an industrial 

waste site. 

32. '!he depart:rrent approved· specific waste streams to be diSFOsed 

at the Lyncott landfill by separate. approval letters. The approvals by specific 

waste streams was the only method the departrrent used at that time for approving 

of the disposal of industrial wastes at individual landfills. 

33. The Departrrent of Environmental Resources has approved plans for 

the disposal of industrial waste at the Lyn.cott site. 

34. Lyncott ·submitted plans and requests to DER which showed the 

types of wastes to be brought on site as well as where the vaults were to be 

physically located on the property. 

35. DER approved Lyncott' s plans and proposals for the location and 

construction of vaults 1, 2, and 3, as well as a storage area. 

36. Each time Lyncott or Stabatrol ~uld make a request to dispose 

of waste at the Lyncott site, they would suhnit plans which showed the location 

of the constructed or to be constructed vault and where the waste ~uld be placed 
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in the vault. At present two vaults have been constructed at the site, as well 

as stabilized sludge vault for IBM slude, a storage area and a third vault was 

also approved. 

37. The rmmicipal gamage disposal area of the Lyncott site was closed 

in· March of 1979. The closure plan for the rmmicipal garbage site included a 

plan for 'the collection and recirculation of leachate generated by that site 

and am=nded note 18 for the collection and treatment of leachate such that the 

10-acre restriction was no longer applicable after the April 27, 1979, order to 

close. The department approved the closure plan. for the rmmicipal garbage site. 

38. DER required Lyncott to sul:mi t a neW' bond to cover its industrial 

wastes disposal areas. 

39. Lyncott ati:en1?t.ed to transfer its Scott (59-acre bond) to support 

the industrial waste facilities. 

40. Robert Orwan., Chief of the canplian.ce Section for Bureau of Solid 

Waste Management, became involved with the Lyncott site in July, 1979. At the 

time, his duties included. sumnary review of permits to ensure statewide consis­

tency and review of bonds. He reviewed Lyncott 1 s proposal to transfer the Scott 

rmmicipal waste bond to cover its industrial waste facilities. 

41. On at least two separate occasions, Mr. O:rwan denied Lyncott 1 s 

bond submittals as unacceptable because Lyncott was attempting to bond 59 acres, 

rather than the 10 acres it had under permit. 

42. Scott was aware that, at least as of November 5, 19 79, DER 1 s 

position was that the Lyncott permit was issued for 10 acres. 

43. Scott signed several collateral bond fo:rms which were subrni tt.ed 

to and denied by Mr. Orwan before signing the collateral bond fonn dated April 

29, 1980, which Mr. Orwan. accepted. 
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44. The reason Lyncott sul:::mi.tted a bond for 12. 5 pennitted acres is 

because DER refused to accept its sul:mi.ttal listing 59 acres. 

45. DER agreed to accept a collateral bond fran Lyncott for 12. 5 per­

mitted. acres to include the follCMing operational areas: Vaults l-3r two storage 

pads, a stabilization area, the fOililer sanitary landfill site, and two storage 

barns. The storage barns were added to the pennitted acreage because of a decision 

by the Envir0l'll1l9Iltal Hearing Board in COA Pallets~ Ina. v. DER, EHB #78-144-D, 

which suggested that. DER. had the authority to include the storage of hazardous 

wastes in solid waste mana.gerrent pennits. 

46. DER 1 s decision to accept a collateral bond for 12. 5 acres was an 

alteration of DER.1 s earlier position that the Lyncott pennit covered 10 acres 

because the bond included acreage to reflect the storage areas. In Mr. OI:wan 1 s 

view, the collateral bond was a practical measure to include in the bond what 

was really taking place at the site. 

47. The· 12.5-acre bond sul::roitted to support the Lyncott penni.t was 

for the purp::>se of bonding the 12. 5 acres actually affected by Lyncott or ap­

proved for use at that time by DER. The 12. 5 acres referred to in the bond had 

no relevance to establish the actual number of penni tted acres under Lyncott 

Solid Waste Pennit No. 101025. 

DISCUSSION 

Since the excellant post-hearing brief filed by the Ccmronweal th in 

thiS· matter clearly and succinctly de_fined the issue to be resolved herein as 

well as the factual background of this matter, portions of said brief will be 

paraphrased at length below. 
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'Ihe instant matter is an appeal by Lyncott Corporation fran the 

issuance by DER of an administrative order dated March 31, 1981. At the request 

of Lync:Ott Corporation, and by agreerrent of the parties, the issues in the 

Lyneott appeal were bifurcated. Six days of hearings were held on the issue 

of the acreage under pennit, which issue was framed by Lyncott in its Notice of 

.Appeal at page 13 as follows: 

"Appellee's Order states that the operation of the 
landfill is authorized by Solid Waste Management 
Penni.t No. 101025, which was issued to Lyncott 
on or about April 29, 1977, for a ten-acre sanitary 
landfill. Appellant specifically objects to Appellee's 
reference to a ten acre site. Appellant contends that 
the penni t ·was issued. for a 59 acre landfill." 

On about July 1, 1976, DER issued a solid waste management permit to 

Arthur H~ Scott, an individual residing at R.D. #1, Box 43, New Milford, Pa. for 

the operation of a 70:-acre sanitary landfill in New MiJ£ord Township, Susquehanna 

County. 

On or about September 3, 1976, several concerned citizens in the New 

Milford area filed an ~ with the EHB fran the issuance of the penni t to 

Scott. This appeal, George CarrrpbeZZ et aZ. v. DER, was docketed to EHB #76-117-c. 

Prior to these hearings, the initial phase of the Scott landfill operation had 

:been liroi ted to 10 acres as evidenced by a Note 18 placed on the design plans 

for the Scott landfill which plans were incorporated as part of the penni t. 

One reason for the limitation on operation at the Scott site was 

that a facility to treat the leachate anticipated fran the operation of the land­

fill had to be constructed and prior to the developnent of the said treatment 

facilities leachate was to be contained in a holding tank. Since the anount of 

leachate generated at a landfill site varies proportionately with the acreage used 

for disposal at that site it was deemed necessary b? limit the initial develop­

ment of the site to an acreage which would not generate rrore leachate than the 

holding tank could hold. 
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After 1::lNO days of supersedeas hearings in EHB #76-ll7-c, during which 

extensive testinony was heard on the proper method of calculating the arrount of 

leachate anticipated to be generated, the parties reached a stipulation that 

a 17,500 gallon holding tank would be constructed for the collection of the 

leachate fran the intial portion of the site. 

Subsequent to the stipulation of the parties and boaJ::d order at EHB 

#76-ll7-c, Scott fanned Lyncott Co~ration and, on or about January 28, 1977, 

Scott sul::mitted an application for a penni.t on behalf of Lyncott. At Block No. 

7 of the pennit application, Lyncott requested "10 acres proposed .for :p.ennit, 

59 acres of the property". (This block also anticipated a 30-year useful life 

for the site.) The application was signed by Scott as president of Lyncott. 

The issue to be decided in this matter is what is the pennitted acreage 

in the Lyncott penni.t. DER and Susquehanna COunty contend that the Lyncott per­

mit on its face is for 10 acres. Lyncott contends and Mr. Scott testified that 

the 10-acre number in block 7 of the Lyncott application was a mistake; that 

what Mr. S~tt intended was a mere transferal of his 70-acre pennit (59 disposal 

acres) to the Lyncott Corporation which he had fanned and of which he was the 

president. 

DER and Susqueharma County, which has intervened in the above matter 

as an additional appellee, further argue that a reduction in the Scott penni t 

to 10 acres was agreed·~to in resol~tion of the above-referenced citizen's appeal 

and provided for by the stipulation in EHB #76-ll7-c and that the Lyncott per­

rni t w-as for the truncated Scott penni t acreage. 

Before a.$Sessing the evidence introduced in this matter to decide 

which. party· is correct, it is :first necessary to detennine whether there is any 

ambiguity in the Lyncott penni t as to the acreage granted thereby. This 

board has held that pennits issued by DER constitute contracts. Middletown 
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Township MuniaipaZ Authority v. DER, EHB #:71-111 (issued May 2, 1972) 1 EHB 8. 

It is a basic maxim of contract law that parol evidence will not be considered 

with regard to a contract 'Which is clear and unambiguous on its face. Lever v. 

Lagomarsino, 282 Pa. 110, 127 A. 452 (1925) • Thus, if the penni ttees 1 acreage 

is clear on the face of the pennit we need proceed no further. 

In the instant matter, as noted above the pennit at issue, Pennit 

No. 101025, issued April 20, 1977 to Lyncott Corporation, does not contain an 

acreage figure on its face. This pe:nnit does, however, incorporate, by reference, 

the provisions of application No. 101025. .Application 101025, in block 7 

"General Information" designates the number of acres proposed for the pennit as 

"10" and the total acres of the property as "59". 

Since this application was prepared by Mr. Scott 1 s attorney, Mr. 

Enlest Gazda, acting as Lyncott 1 s agent and the facts in said application were 

attested to as true and correct by Mr. Scott as president of Lyncott, this 

board would have no difficulty in concluding that the Lyncott pennit was for 

10 acres in the absence of conflicting provisions in the same pennit. There 

are conflicting provisions·. 

First of all in block 7 itself the planned life of the facility is 

listed as 30 years. Lyncott 1 s well-qualified professional engineer, Mr. John R. 

Rosso, (who had fonnerly worked for a number of years for DER), testified that 

· one would expect that the Lyncott landfill, if used as per the application as a 

sanitary· lan.dfill,would be consurred at a rate of 1 3/4 to 2 acres per year (he 

also testified to the scune e£t'ect on behalf of DER in EHB #:76-117-c). Thus, he 

testified, that the landfill would have to contain approximately 59-60 acres 

of useable disp:>sal area to support a 3D-year life and that a lQ-acre site 

eould not support a 30-year ;t;acility life. No witness contradicted this 

test.inony·. 
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A 3Q-year landfill life CCX'Cp)rts quite well with the 59 acres of 

disposal area which all parties agreed was contained within the sanitary land­

fill penni.t issued to Arthur Scott on or about JUly 19, 1976 (this pennit was 

issued for 70 acres including 59 acres of disposal area and ll acres of borrow 

area on a total property of approximately ll2 acres) • .MOreover, with DER' s 

knowledge and acquiescence, the Lyncott pennit included no nev site application 

groundwater m:xiule, U.s. G.S. topo map, site plans or large scale map. Rather, 

these dOCtlltellts were rrerely taken fran the Scott penni.t. 

DER acknowledges that the Scott plans and so forth have been incor­

p:)rated into the Lyncott penni. t but it argues that Note 18 on sheet 4 of said 

plans limits the pennitted acreage fran the 59 acres of disposal area drawn 

on that plan to approx:i.mately 10 acres (being the first 4 of the m:xiules into 

which said 59 acres was separated according to said plans). The Note in question 

reads as fol~ows: 

"10,000 GALIDNS (sic) IDIDING TANK WILL BE USED TEMPOR­
ARILY 'ID COLLECI' AND IWJL THE LEACHATE 'ID TRI -.EOOO 
MBNICIPAL AUTHORITY FOR TREA'lMENT. THE TANK SHALL BE 
USED FOR FIRST FIOOR M)DULES (-3+00 'ID 1+00) I 

APProXIMATELY 10 ACRE'S. WHEN THE LANDFILL OPERATIQ.l 
EXPANDS M)RE THAN FIRST FOUR M:>DUIES I THE LEACHATE 
SHALL BE TREATED ON THE PREMISES .AND SPRAYED THE 
DILUTED EFFiiJENT ON THE 'IDP OF THE LANDFILL COVER. 
IN THE EVENT IF THE LANDFTI.L PRODUCES M:>RE THAN 3,000 
GALIDNS/WEEK LEACHATE BEFORE cavn?LETION OF FIRST 
FOUR M:>DULES, ·THE TREA'IMENT SHALL BE PROVIDED CN THE 
PREMISES .AND THE USE OF HOIDING TANK SHALL BE 
DISCONTINUED." 

• 

Without, at this point, rehearsing what Note 18 may have been rreant 

by ·the parties to express (which requires consideration of parol evidence) it 

is clear fran its face that Note 18 does not categorically limit the site to 

10 acres. Rather, the operation on the 59-acre site is initially limited by 

this Note to 10 acres· subject to· the C9nstruction of on-site treatment works. 

Finally, in this regard, the Arthur Scott pennit was supported by a :t:;:erfonnance 
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bond insuring oonstruction of leachate treatment facilities for the site. This 

bond was for a 59-acre site having a 30-year expected life and this bond was 

accepted by DER in support of the Lynoott pemit. 

The above evidence clearly dem:>nstrates the ambiguity of Lyncott' s 

penrri.t. On the one hand the Lynoott application is for a 10-acre site but the 

Lyncott pennit specifically incorporates the l:imi.tations of the Scott pemit 

as issued on July 19, 1976 and as of that date, at least, the Scott pennit was 

for a 59-acre site notwithstanding Note 18. Moreover, the Lyncott permit 

also calls on its face for a 30-year life which is inconsistent with a 10-acre 

pennit and includes a bond referencing a 59-acre site. 

Since the pennit is ambiguous on its face we may consider parol evi-

dence to explain its tenns. As noted above, Mr. Arthur Scott testified that he 

intended the Lyncott application to merely transfer his 59-acre Scott permit 

to the Lyncott Corporation which he had fo.nned, as he lli¥1 transferred the 112-

acre property upon which said site is located to Lyncott. Mr. Scott, further 

testified that he did not understand that the Lyncott site would be reduced to 
• 

10 acres because of the proceedings at EHB #76-117-c or for any other reason . 
but that his attorney Mr. Ernest Gazda, upon whan he heavily relied, merely 

made a mistake in filling out the Lyncott af>Plication, a mistake which he, 

Arthur Scott, overlooked in his cursory review of the application. 

Mr. Frederick Karl, then DER 1 s Region II Solid Waste Manager, sharply 

contested Mr. Scott 1 s recollection. Mr. Karl rem:mbered telling Mr. Scott that 

the Lyncott permit would cover only 10 acres (Mr. Scott did not remember such 

a conversation and urged that he would not have meekly agreed to the loss of 

much of his site) .. Mr. Karl also testified that Note 18 incorporated the 

understanding reached during negotiations held at the supersedeas hearing in 

EHB #76-117-c to the effect that the site would be l:imi.ted to 10 acres. 
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Clearly, Mr. Karl's mercory has failed him concerning the source of 

Note 18. Note 18· appears upJn a plan prepared nore than a year before the 

Scott pennit issued and, of course, before appeal at 76-117-c which was taken 

:fre:m· the issuance of the Scott pemti.t post-dated its issuance. 

Contemporaneous docum:mts and other witnesses also refute Mr. Karl's 

merrory. of the settlement in EHB #76-117-c. Mr. Karl testified that part of the 

settlement in this case was a reduction in the acreage covered by the Scott 

pennit fran 59 to 10 acres. As noted above, Mr. Scott disagreed with this 

test:im:Jny. Also in disagreement was Mr. John Rosso, a professional engineer 

who at the tim= of EHB #76-117-c worked for DER and was its chief technical 

advisor rega.rc::iiilg EHB #76-117-c. Unlike Mr. Karl, Mr. Rosso attended same of 

the negotiating sessions in EHB #76-117-c and helped to provide the technical 

basis for settlement. 

Mr. Rosso testified that the leachate issue in EHB #76-117-c was re-
. 

solved by Scott's agreement to install 2. holding tanks which had a canbined 

capacity of 17,500 cubic feet. Mr. Rosso further testified that it was understood 

• 
by the parties that this holding capacity would be sufficient to handle the 

leachate fran approximately 10 acres or about 5 years of facility life. 

Within this 5-year period it was :further contemplated that Scott 

would install treatment facilities and a nine million gallon leachate lagoon 

on the site at which tim= use of the. holding tanks would be discontinued and 

the remaining 49 acres. of the site would be .opened for developnent as a sanitary 

landfill. 

The contemporaneous docurrents strongly Sl.lpp:)rt Mr. Rosso's testirrony 

and refute Mr. Karl's. The agreement which resolved the appeal at EHB #76-117-c 

was set forth in the stipulation entered by the parties to the action at said 
. / 

caption on November 18, 1976. 'Ibis stipulation was incorporated in an order 
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issued by this board on January ll, 1977. The board has taken official notice 

of both said stipulation1 and said order2 which contain identical provisions 

(both documents are set forth in the margin) • 

If the agreem;nt which terminated EHB #76-ll7-c was, as Mr. Karl testi-

fied, based upon a limitation on the 59-acre tract to a 10-a.cre tract one would 

certainly expect this limitation to appear in the stipulation and order. No such 

limitation appears in either docurrent, and, to the contrary, the documents 

clearly contemplate that the holding tanks will be used for leachate collection 

purposes only " ... during the intial phase of the operation of the landfill". 

Again, this language clearly contemplates that there will be subsequent phases 

of operation at the landfill. 

Notwithstanding the stipulation and order, Mr. Karl testified that EHB 

Administrative Law Judge Cohen (the hearing examiner in the said matter) stated, 

following off the record negotations in EHB #76;....ll7-c and upon returning to the 

hearing roam, that the pennit would be limited to 10 acres. In an attempt to 

confirm Mr. Karl's remenbrance (.and to 'avoid the hearsay nature of his testirrony) 

• 
the board reviewed the transcript of the supersedeas hearing in EHB #76-ll7-c (which 

took place on September 24, 1976 and October 20, 1976) • This review denonstrated 

that the parties did go off the record to negotiate during the October 20, 1976 

hearing. However, contrary to Mr. Karl's remembrance, Judge Cohen said nothing 

on the record regarding a limitation in acreage of the 59 acre Scott pennit. This 

matter was discussed by the Canronweal th' s counsel, Ralph Kates, on page 59 of 

the notes· of test.irrony (O.uring a discussion concenring Mr. Scott's ability to . 

accept trash at the site). Mr. Kates said: 

1. See attached. 
" 

2. See attached. 
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"MR. KA'lES: Your Honor, fran the infer­
nation presented to the Depari::lrent with regard to this 
stipulation, there is no indication that there would be 
required any change in the pennit already issued or per­
rni ts, I should say, both industrial waste and solid waste 
pmnits already issued. 

In that sense, this stipulation dces 
not affebt the pennits issued by the Camonwealth. The 
only effect it would have would be for Intervenor Scott 
to either· have a SUpersedeas or a, Conditional Super­
sedeas to his ability to act on those pennits." 

The atto.mey representing the appellants in EHB #:76-U7-c, Mr. Emest 

Preate, agreed with Mr. Kates with regard to the fact that the Scott pennits would 

not be affected by the agreerrent. He stated: 

"MR. PREATE: It was my understanding 
that the pennits would not be touched as such, but that 
approval by DER. for acceptance of solid waste would not 
be forthcaning until these rratters were, in fact, resolved." 

The board is convinced fran the above that Mr. Rosso rrore accurately 

recollected the circumstances surrounding the agreem;nt which tennin.ated EHB 

• #:76-117-c than did Mr. Karl. Thus, we have- found that the Scott pennit,even 

after the said stipulation and order entered in EBB #:76-ll7-c,was for 59 acres 

of disposal area subject to a limitation that only 10 acres of that pennit could 

be used before leachate facilities were constructed on site. 

In view of this finding we are further disposed to believe Mr. Scott 1 s 

testinony that when he applied for the Lyncott pennit he intended merely to 

transfer his 59-acre pe:rmit to the cort:eration he had founded. We can also 

und&-stand in view of the above agreement why Mr. Gazda, Mr. Scott 1 s attorney, 

put the numbers "10" and "59" in the two spaces in block 7 of the Lyncott per-

mit application for respectively, nur;nber of acres proposed for permit and total 

acres of the property· (even though the total area of the property remained as ll2 

acres·). To be sure, these spaces were not filled in in accordance with the 

instructions· which accanpanied the application,nor was Mr. Gazda 1 s error caught 
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by Mr. Scott when he glanced over the application before signing it. However, 

the entire procedure by which the Lyncott application was prepared and reviewed 

was sanewhat infonnal. 

For example block 6 of the Lyncott application was left entirely blank 

by Mr. Gazda and was filled in by Lawrence M. Sattler, DER '·s Solid Waste Special­

ist, by rrerely can:ying forward the infonnation concerning facility location 

fran the Scott application. It is of interest that Mr. Sattler's roeno of Febru­

ary 2, 1977 in which he fills in the said infonnation (appellant's exhibit H) 

is entitled a Transfer of <Mnership. Similarly, Mr. Karl's February 3, 1977 

meno to his superior regarding the· Lyncott application is entitled "Change of 

OWnership" (appellant's exhibit 0) and reads in its entirety as follows: 

"Enclosed is a request to file a change of ownership 
fonn on the Scott Landfill.. Is it necessary to file 
an affidavit to say they will comply with the plan? 
In this case, Mr. Scott has just taken in a partner 
and fonred a corporation. " 

This contemporaneous docmnentary. evidence convinces the board that in 

1977 both Scott/Lyncott and DER intended the Lyncott permit to be rrerely a trans-

ferral of the Scott pe:onit. Since, as the board noted above, we have held that 

the Scott pe:onit was for 59 disposal acres we also find that the Lyncott per-

mit authorizes disposal of :municipal waste of 59. acres as per the Scott plans 

as incorporated in the Lyncott penni t. 

Considerable testi.rrony and doct:m::ntation was introduced by both 
I 

Lyncott and DER by_ which each party attempted to show that after the issuance 

date of the Lyncott pe:onit the parties treated the site as either a 10 or a 

59-acre site. Upon reflection the board is inclined to agree with DER's able 

attomey, Louis A. Naugle, Esquire, who, on page 101 of the notes of testi.rrony 

in this matter stated that: 

,. : .. 
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"The Department objects to the attel:rq?ts by 
Lyncott to create a 59-acre pemnit issuance in 
1977 by referring to acts subsequent to that 
penni.t. 

The question before this Board, I sul::mit, is 
whether or not the pennit in 1977 was issued 
for 10 or 59 acres." 

·In any event, the post-1977 evidence is conclusive only of the point 

that by November of 1979 at least, DER had adopted the position that the Lyncott 

pennit was for a 10-acre si:te and that Lyncott steadily disputed this assertion. 

DER official, Mr. Robert O.r:wan, testified that pursuant to new regulations DER 

had required Lyncott to provide bonding for the chenical waste disposal areas 

it was operating at the Lyncott site and that Lyncott responded by preferring 

the industrial waste (59-acre}. bond discussed· above which attempt Mr. Onvan 

rejected on November 5, 1979. 

DER suggests that Lyncott should have taken an appeal fran the letter 

of DER 1 s Hr. Robert Onvan dated November 5, 1979.
3 

DER is correct that Lyncott 

cannot now challenge DER 1 s refusal to accept its 59-acre bond (in the absence 
... 

of developnent plans for IIDst oF that site) or challenge the 12.5-acre bond 

which it did sub:ni. t (and which DER accepted) • 

Lyncott, however, is not, in this action, challenging Mr. Onvan 1 s de-

tennination concenrlng its bonds. Rather, Lyncott here challenges DER 1 s March 31, 

1981 order in which DER for the first time is seeking to limit Lyncott 1 s oper­

ations·. Only in the March. 31, 1981 order were Lyncott 1 s rights with regard to 

the remainder of the s~te affected by a DER action, i.e. , only as of this date 

wa.S DER 1 s action "final" ~ as to start the operation of the 30-day appeal 

period appearing .tn 25 Pa. Code 21. 52. Thus, Lyncott 1 s appeal on the acreage 

issue is timely. 

Lynco.tt also introduced evidence attempting to derronstrate that DER 

had tacitly acknowledged that the Lyncott t;eDnit exceeded 10 acres. Lyncott 1 s 

. 3. · Mr. Orwan 1 s position was repeated in a January 8; 1980 letter which 
again provoked no appeal and this matter was resolved by Lyncott's submission 
and DER' s· approval on April 29 ,. 1980 of a bond covering 12.5 acres. 



evidence did dem:mstrate and Mr. O:rwan admitted on behalf of DER that sc.::are of 

the existing facilities at the Lyncott site lie at least partially off i:l1.e first 

four rrbdules. There is no evidence, however, that any DER official kncwingly 

pennit"?=d any facilities to be located off the approximately 10 acres contained 

in the first· four rrbdules; to the contrary, Mr. Sattler of DER r~arroended re­

fusal of plans showing location of facilities off these rrbdules. In any event, 

we again agree with Mr. Naugle that the post-1977 course of conduct is not rele­

vant as to the issue of acreage in the 1977 permit. For this reason we also 

discount Lyncott' s sul::mi.ssion of a 12.5 acre collateral bond on or about Ap;r-il 

29, 1980 as an admission by Lyncott that its permit covers only that acreage. 

In any event the 12. 5-acre bond was required by DER for operation of Lyncott 1 s 

facilities and DER refused two attempts. by Lyncott to bond a 59-acre area so 

Lyncott 1 s sut:mi.ssion of such a bond cannot be considered an admission. 

The. 12. 5-acre bond and DER 1 s approvals of at least 20 waste stream 

approvals ~s well as its approval of an IEM stablized sludge disposal area, 

3 vaults (2 constructed or partially constructed) for accepting chemical wastes, 

a storage pad, 2 storage sheds:, and. the clos1,1re of the nu.micipal waste portion 

of the landfill with leachate recirculation through this closed site, all rep-

resent DER 1 s approval of Lyncott' s change of its rrOde of operation fran a nrunici-

pal waste site to a chemical waste site. 

The intervenor questions DER 1 s authority to have penni tted this change of 

operation without requiring· Lyncott to file a new penni t and the board in this 

partial adjudication will not reach this issue or any of the others raised by 

Lyncott with regard to DER 1 s March 31, 1981 order. We do hold, however, that 

if the procedures used by DER to control Lyncott' s acceptance of chemical waste 
. . 

are legally valid, Lyncott may take advantage of these procedures with regard 

to the remaining (approximately 49) disp:lsal acres of its site. In so holding, 

.·. 
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we acknowledge that. DER has waived Lyncott's construction of leachate facilities 

by approving Lyncott' s leachate recirculation facill tes as its closure plan for 

the municipal waste site. 

mNCLUSIONS OF LAW 

l. This board has jurisdiction over the subject matter of and parties 

to this action. 

2. The penni t issued by ·oER to Lyncott on or about April 29, 1977 

pennitted Lyncott to utilize 59 acres of its site for the disposal of solid 

wastes in accordance with the plans, limitations and terms and conditions set 

forth in said pennit. 

ORDER 

.. 
AND row, this 19th day of November, 1981, a partial adjudication as 

set forth above is entered in the above-captioned matter. 

ENVIRONMENTAL HEARING BOARD 

DATED: November 19, 1981 

-239-



IN THE MATTER OF: 

COMMONWEALTH OF PENNSYLVANIA 

BEFORE THE 

ENVIRONMENTAL HEARING BOARD 

. . 
GEORGE CAMPBELL, ET AL., 

Appellants 

. . 

. . 
-vs-. 

.. . . . . . .DOCKET NO. 76-117-C 
COMMONWEALTH OF fENNS'fLVANIA, . . 
DEPARTMENT OF ENVIRONMENTAL RESOURCES : 

AND ARTHUR .H. SCOTT, 

Appellees· 

. . . . . . . . 

. "STTPtiL'ATTON 

. 
It is hereby agreed and stipulated between the private ... 

parties in the above case~ to wit, George Campbell, et al., 

Appellants, (Appellants) .and Arthur·Scott {Scott) Inter~enor, 

that the appeal instituted by Appellants will be discontinued 

without prejudice based upon the follqwing conditions which 

Scott agrees to perform: 
I 

• 1) S~ott will install a 7500 gat. holdi~g tank at his . . 

Sanitary Landfill so· that the leachate collection capability 

during the initial phase of operations will total 17,500 gallons. 

Further, Scott will install measuring and monitoring devices, 

as required by the Dept. of Environmental Resources, so that 

leachate collection can be ascertained and pollution of waters 

of the Commonwealth prevented. 

2) Scott agrees to begin excavation and site preparation 

for a 9 ~illion gallon PVC lined, leachate col1ection·1agoon 

at the Landfill during the fall, and winter of 1976 and the 
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spring of 1977 when weather conditions permit. Scott further 

agrees that the said Liner will be installed by June 1 and 

that the lagoon will be operating by July 1, 1977. 

3) Scott ~grees to install and maintain proper mon­

itoring wells as required by OER. 

4) Scott ~grees.that ·fmmedfately upon execution of this 

~greement he will obtain th~ ser~ices of a professional engi­

neer or the U.S. Soil Conservatfoi Service to conduct a 

sedimentation and erosion study at the landfill site and to 

implement the rec·ommendatfons of said study within 15 days 

of the completion of said study. DER is to receive a copy 

of said study. 

5} Scott agrees that the Environmental Hearing Board 

shall retain jurisdiction over this Appeal an~ that this Stip­

ulation shall become an Order ·of the Environmental Heari!Jg 

Board, and ·that a fa f1 ure by Scott to adhei-e to the terms. 

of th1s Stipulation may result in the enforcement of this 

Sti pul ati on by appropriate action by the Board •. · 

6) Scott agrees that Appellants are not:precluded 

by this Stipulation from instituting and maintaining actions 

at law or in equity in the appropriate ~ourt for damages or . 
infringement of their rights caused by the operation and 

maintenance of the landfill site by Scott, now or in the 

future. 

WHEREFORF, the Attorneys for the Appellants and 
H 

Scott set their hands and seals this !) day of November, 
' 

1976. 
. ...----:? ""\ 

. "' i ~ 
.· -r'"/ I / 

I r. r ! 7 ; .'/ / / , . ~~- . __ , r I . ~ ,. , ~ .• I , 1 ".__J:;.-""',··! /~.· _ .. _._~'I#~~ 

ERNEST o.· PREATE, JR. ./ 
~ 

Atty. for Appellants 

. c. . A/1 c/ .. i 
.~;> .,_£.;.,.rr;,7 ;-f ,;~,y~, /t, .. t~ 
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GEORGE OlMPBE!L, et al 

COlt-IMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Ruilding 
First Floor Annex 
Ill Market Street 

Hanisburg. Pt:nnsylvailia 171 01 
(717) 787-3483 

·.Docket No. 76-ll7-c 

v. 

COMMONWEALTH OF PENNSYLVANIA . 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and ARTHUR H. SCOIT, Intervenor 

ORDER 

AND :t'DW, this l1th day of Janua.J:Y, 1977, on the basis of a stipulation 

by and between· Ernest D. Pl:eate, Jr. , counsel fer appellants, and Ernest_ Gazda, 

· Sr. , a:nmsel. for ~tervencr, Arthur -B. · Scott, it ~ hereby ordered: 

(1) Arthur B.. Scott shall: 
.. 

Ca) I:cstall at his landfill site in New Milfom, Susquehanna 

a::ronty, Pennsylvari.ia, a holding tank with a 7,500 gaJ Jon capaciey such 

that the leachate oollecticn capabiliey dur:inq the :initial. phase of 

the operation of the landfill wiil. total. 17,500 gallons~ 

(b) Install at his landfill site neasur:i.nq and ncnitorinq devices, 

as requ:i.J:ed by the Depa.rt:IIent of Envi.J:onmental Resources , to ascertain 

the extent of leachate oollection and to prevent pollution of the 

watei:s of the Cormcnwealth. 

{c) Cbnt:inue the excavation and ~ite preparation already c:::x:::mn:nced 

at the t.im: of this order for a leachate collection lagoon with a 

capacity of 9 million gallons and lined with a polyvinyl chloride 

liner during the winter and spring of 1977, weather conditions pe.J:mitting, 

so that the l:iner is installed on or before June 1, 1977, and the 

lagoon will 1:::e operational on or before July 1, 1977. 

(d) Install and maintain rronitoring wells as required by t:h: .. 

De?a...""i:ire..'"lt of Environrrental Resources. 
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(e) Engac;e the services of a prcfes.sional engineer or ·the 

United States Soil Conservation Service to cnlduct a sedinentation 

and emsion study at his landfill site. Arthur H. SQ:ltt shall 

irrplem:>nt any .recamendations set forth in the study ~-:ith.in 15 days 

of its o:utpletion and shall transmit a copy of the sttidy to the 

Depa.rt:Irent of EnviJ:onmsntal Resources. 

(2) tmless any party to the al:ove captioned matter shall othem.se 

i.nfol:m the board, in wri~g on or before July 15, 1977, the board shall enter 

an order at or after that date max:k::ing this ma.tter settled and discontinued. 

PEnding the entry of such an order, thi:s board shall :retain jurisdiction .in this 

matter· atXl may enter supplemental. oreers, if necesscu:y, to enforce the pmvisions 

of this order entered this 11th day of JantJaiY, 1977. 

(3} :r::bthing .in this order is intended to estop appellant fJ:om 

c:x:mnencing and rra.intaining actions at law o:i: in equity, new or in the future, against 

Arthur H. Scott for injtll:Y to their per.;al.al or property rights arising fl:cm the 

operation or maintenance of his land:f:i.ll site in :New Mi.lfo:rd, SusqUehanna Cbunty, 

Pennsylvania. 

JOSEPH L. COHEN 
Meiiber 

_ ec: Bureau of Administrative Enforcerrent 
505 Executive HJuse 
101 S. Second St:reet 
HaJ:risburg, PA 17120 

For the ~alth: 

lbomas J. OJ:'avetz, Fsqui:re 
Department of Environmental Resources 
Suite" 120Q-1315 Walnut Street 
Philadelphia, PA 19107 

For Appellant/Respondent/I:efendant: 

Ernest D. Preate, Jr. , Esqui:re 
!Javy, P:reate & Purcell 
Fourth Floor 
Scranton Electric Building 
Scranton, PA 18503 

For Arthur H. Mcott, Inte.rve...'"'lOr:' 

El::'i.est J. Gazda, Sr. , Esquire 
Gazda a:1d Gazda 
T1i.rc ?lo·:Jr Suite 
:~::-:-..::..:::;::-::c::n E..:mk Building 
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CO}lliONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(.717) 787-3483 

\ 

MASKENOZHA ROD AND GUN CLUB, 
et al. , 

Appellants 

v. 

COMMONWEALTH OF PENNSYLVJh~IA 
DEPARTMENT OF ENVIRONMENTAL 
RESOURCES, 

Appellee, 

and· 

Docket No. 79-155-S 

MARCON, INC . , AND DELAWARE 
SEWER COMPAJ.'IT ,· 

Appeal From Issuance of 
NPDES ~ermit No. PA.0060160 

Permittee 
Interveners. 

A D J U D I C A T I 0 N 

BY: The Board, September 4, 1981 

HISTORY OF THE PROCEEDINGS 

Maskenozha Rod & Gun Club, (. Maskenozha Club.) Mink Pond Club, 

Little Bushkill Rod·~ Gun Club, (Little Bushkill.Club) Lehrna~ Lake 

Rod & Gun Club (Lehman Lake Club) and the Township of Lehman have' 

filed appeals to this Board from the action of the· Commonwealth of 

\ 
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Pennsylvania, Department of Environmental Resources, (DER) in 

issuing a National Pollutant Discharge Elimination System (NPDES) 

per.mit to Marcon, Inc. (Marcon). Under the terms of this permit, 

Marcon was authorized to discharge treated sewage effluent from its 

sewage tFeatment facility in Delaware Township, Pike County, to an 

unnamed tributary to Little Bushkill Creek which was later identified 

as Sand Spring Run. 

Shortly after these appeals were filed~ counsel for Marcon and 

for Delaware Sewer Company, a wholly owned subsidiary of Marcon, to 

which said NPDES permit had been transferred, entered an appearance. 

On November 27, 1979, Marcon and Delaware Sewer Company filed a 

moti.on to dismiss -the appeal of Maskenozha Club on the ground that 

Maskenozha Club had failed to comply with a pre-hearing order of 

this Board under the terms of which ~aid appellant was required to 

file a pre-hearing memorandum. We denied this motion on December 10, 

1979 •. 

On December 4, 1979, Marcon and Delaware Sewer Company filed 

.a motion to quash the appeals of Mink Pond Club, Little Bushkill 

Club, Lehman Lake Club and the Township of Lehman on the ground 

that these appellants did not timely file or perfect their appeals. 

We denied this motion on December 27, 1979. 

At the first hearing on the merits of these appeals on April 17, 

1980, Marcon and Delaware Sewer Company formally intervened in each 

appeal without objection, the parties stipulated that said appeals 

were consolidated for hearing and adjudication, the parties stipulated 

that certain documents from the files of DER were authentic and said 

intervenors stipulated that· the manner of sampling and testing which 

-··~ 
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was performed by DER and appellants was done in accordance with 

regular procedures. 

Further hearings on these consolidated appeals were held on 

the following dates in 1980: April 18, 28, and· 29; May 20; June 23 

and 24. At the conclusion of the hearing held on June 24, 1980, 

counsel for DER moved that the record in this matter should remain 

open to permit DER to· enter testimony and exhibits as to certain 

sampling and. testing which was performed earlier in June, 1980. 

This motion was ini.tially opposed by Marcon and Delaware Sewer 

Company. When, by the fall of 1980, this motion had neither been 

granted nor denied, the parties agreed that there should be further 

hearings with regard to said sampling and testing. These hearings 

were held on January 7 and January 8, 1981, and the record was 

closed.
1 

1. Appellants were initially represented in this matter by Dennis 
J. Harnish, Esquire. Prior to the conclusion of the hearing in 
this matter, Mr. Harnish was appointed as a member of this Board. 
Mr. Harnish has taken no part in the review of this matter and has 
not participated in the process by which this adjudication is being 
issued. Since there are at present only two members of the Board, 
the parties also stipulated that this adjudication can be issued 
by the Chairman of this Board, Paul E. Waters, acting alone. 
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OBJECTION TO THE JURISDICTION OF THE BOARD 

Marcon and Delaware Sewer Company have contended, both prior 

to the hearings on the merits of these appeals and subsequent to 

said hearings, that the Board does not have jurisdiction to 

entertain and adjudicate these appeals because the appellants 

failed to exhaust an available administrative remedy. 

They contend that this remedy is provided in Chapter 92, 

section 92.61 of the Rules and Regulations adopted by the 

Environmental Quality Board for and on behalf of DER relating to 

NPDES permits, 25 Pa. Code §92.61. In that Section, it is 

provided that DER must give public notice of every complete 

application for an NPDES permit in the Pennsylvania Bulletin, 

that such notice must contain certain defined inform4tion with 

regard to the project for which approval is sought, that for 30 

days after such notice is published, written comments may be 

submitted before DER makes its final determination on said 

application, that during said 30 day period, persons affected by or 

interested in said application may request a public hearing befor~ 

DER and that DER should grant such a request in most cases. 

They submit that although DER followed the above procedur~, 

none of the appellants availed themselves of the "remedies" 

provided therein. They contend that this inaction by the appellants 

is fatal to-their respective appeals to this Board under and by 

virtue of the provisions contained in Section 5 (a) of the 

Administrative Agency Law, as amended, Act of April 28, 1978, 

P.L. 202, 2 Pa. C.S.A. § 703 (a), which are. as follows: 
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"703. Scope of review 
(a) General rule - A. party who proceeds before a 

Commonwealth agency-under the terms of a particular statute 
shall not be precluded from questioning the validity of the 

·statute in the appeal, but such party may not raise upon 
appeal any other question not raised before the agency 
(notwithstanding the fact that the agency may not be 
competent to resolve such question) unless allowed by the 
court upon due cause shown." 

We reject this contention. The. statute above quoted applies 

only to appeals to a court following a proceeding before a 

Commonwealth agency such as this Board. This is evident when one 

looks, at the title of the chapter o-f the Administrative Agency 

Law, supra, in which said statute is found, to-wit, "Chapter 7, 

Judicial Review" and at the title of the sub~chapter of the . 

Administrative Agency Law, supra, in which said statute is found, 

to-wit, "Subchapter A, .Judicial Review of Commonwealth Agency Action". 

The Appellants had the right to appeal the grant of said NPDES 

perm~t to ~~rcon under and by virtue .of the provisions contained 

-in Section 1921-A of the Administrative Code, Act of April 9, 

1929, P. L. 177, added December 3, 1970, 71 P. S. §510-21 (_c), in 

which it is provided as follows: 

"§.510-21 (Adm. Code §1921-A). Environmental Hearing Board 

(c) Anything in any law to the contrary notwithstanding 
any action of the Department of Environmental Resources may 
be taken initially without regard to the Administrative Agency 
Law, but no such action of' the department adversely affecting 
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any person shall be final as to such person until such 
person has had the opportunity to appeal such action to the 
Environmental Hearing Board; provided, however, that any.such 
action shall be final as to any person who has not 
perfected· his appeal in the manner hereinafter specified." 

' 
We .hold that it is not mandatory that one, 'who otherwise 

would have ;he right to appeal the grant of an NPDES permit to 

this Board, must participate in the process as outlined in 

25 Pa. Code §92.61, supra in order. to later appeaJ: said permit. 

Appe~lants have properly perfected their respective appeals. 

FINDINGS OF FACT 

A.. Marcon and its concepts for sewage disposal in Section 19 
through 22 of Wild Acres 

1. Marcon is a real estate deve·lopnient corporation which 

has its principal office in ·the State of New Jersey. 

2. Marcon or its parent company, All ~..merica.n Realty, Inc. , 

owns a tract of land in Delaware-Township, Pike County, Pennsylvania, 

which is known as Wild Acres. 

3. Marcon has developed Wild Acres into a residential, 

mostly second home community. In the·initial phase of this 

development, in an area designated as Sections 1 through 18, 588 

homes were built. 

4. Sewage disposal far these 588 homes· is by individual 

on-lot disposal systems. 
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5. Marcon has, since at least 1974, sought to develop an 

additional portion of.Wi1d Acres to accommodate the construction· 

of an additional 500homes. These homes would be constructed in 

an area designated as Sections 19 through 22. 

6. Sections 19 through 22 of Wild Acres are located in the 

watershed of Little Bushkill Creek, and more specifically in the 

watershed of what is officially known as an unnamed tributary to 

Little Bushkill Creek; this unnamed tributary is commonly known 

as Sand Spring Run; 

7. On a date which was prior to December, 1977, Marcon 

concluded that neither on-lot sewage disposal nor spray irrigation 

s~wage disposal were feasible methods of sewage disposal for the 

population_of Sections 19 through 22 of Wild Acres. 

8. On a date which was prior to December, 1977, Marcon 

concluded that central sewage disposal was the most·feasible 

method of sewage disposal for the population of Sections 19 through 

22. l"'.~arcon decided that an interim sewage treatment plant should 

be built along Sand Spring Run, with a discharge of effluent 

therefrom to that.body of water. 

9. Such an interim sewage treatment plant and the point of 

.~ischarge therefrom are in Delaware Township, Pike County. 

B. Marcon and DER, the permit process. 

10. Two permits were required from DER for this proposed project, 

a water quality management permit approving the constructior:t of sewage 

conveyance and treatment facilities and a NPDES permit approving 

the discharge. 
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11. Among the first of the reports and other documents which 
' ' 

were submitted to DER by engineering consultants for Marcon, in 

support of this project were: 
·, 

A. A report entitled Waste Water Disposal and Treatment 

Alternatives (Waste Water Report), which was received by 

DER personnel in the Wilkes-Barre Office of the Bureau of 

Water Quality Management ( WQM Bureau ) of DER in December, 

1977. 

B., A report which dealt with planning requirements and 

with social and economic justification for the development of 

Sections 19 through 22 of Wild Acres ( Planning & Social 

Justification Report ):, which was received by DER personnel in 

the Wilkes-Barre Office of the WQM Bureau of DER sometime 

after Jan~ry 12, 1978: 

12. In both these Reports, the engineering consultants. for 

Marcon presented evidence, compiled by a soil scientist, in support 
.. ~ ' 

of their earlier conclusion that neither on-lot sewage disposal nor 

spray irrigation sewage disposal were feasible methods of sewage 

disposal for the population of Sections 19 through 22 of Wild Acres. 

13. In both these Reports,. the engineering consultants for 

Marcon took the position that the proposed Sand Spring Run sewage 

treatment plant would be an interim facility. 

14. In both Reports, the engineering consultants for Marcon 

addressed the question of whether c·entral sewage disposal, with a 

discharge to Sand ·spring Run would be consistent with the Official· 

Plan for sewage services for Delaware Township, which was approved 

by pER on June 24, 1976. 
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. . 
15. In the·Official Plan for sewage services for Delaware 

Township, it was provided that by the mid-1980's, all of the sewage 

generated in the entire Wild Acres tract would be pumped to a 

pump station to be locat·ed along Hornbeck's Creek in said Township; 

from that ·pump station the sewage would be pumped to a sewage 

treatment plant to. be located along Dingman's Creek in said 

Township; from that plant the treated effluent would be discharged 

to Dingman's Creek. 

16. In both Reports, the engineering consultants for Marcon 

again took the position that the proposed Sand Spring Run sewage 
. -

treatment plant would be an "interim facility". ~y "interim 

facility", they meant that it would facilitate central sewage 

collection and treatment for Sections 19 through 22 of Wild Acres 

until the sewage treatment-plant to be located along Dingman's 

Creek, the concept for which was outlined in the Official Plan 

for sewage services for Delaware Township, was built. 

17. In both the Waste Water Report and t~e Planning & Social 

Justification Report, the engineering consultants for Marcon stated 

that the proposed Sand Spring Run treatment plant could b~come the 

final sewage treatment facility for Sections 19 thro~gh 22 of 

Wild Acres if Delaware Township would determine that it should be so 

used and if Delaware Township would succeed in a revision of said 

Official Plan to reflect such a change. 

18. In both the Waste Water Report and. the Planning & Social 

Justification Report, the engineering consultants for' Marcon 

contended that the plan of Marcon to build the Sand Spring Run 
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sewage treatment plat:J.t .and to discharge treated effluent therefrom 

to Sand Sp~ing Run was consistent with said Official Plan. They 

concluded; therefore, that a supplement to said Official Plan to 

reflect the addition of this interim facility, ~ather than a 

revision to said Official Plan, was appropriate. 

19. Marcon did not suggest to DER any alternate sites for 

said sewage treatment facility to serve Sections 19 through 22, 

nor did ~~rcon suggest any alternate discharge points. 

20. In both these Reports, the engineering consultants for 

Marcon discussed the development of effluent limitations for the 

proposed discharge. 

21. In Chapter 93 of the Rules and Regulation~ adopted by 

the Environmental Quality Board for and on behalf of DER, 25 Pa. 

Code §93.1, et seq., there are set forth in-stream limits for the 

various components in a discharge to the waters of the Commonwealth. 

22. In tha.t version of Chapter 95 of the Ru,les and Regulations, 

supra, Section 9:S.l (b), 25 Pa. Code §95.1 (b), which was in effect 

at the time when !1arcon first sought a permit to construct, operate 

and discharge effluent from said proposed sewage treatment plant, 

it was provided, as follows: 

"§95.1 General requirements. 

(b) Waters having a better quality than the applicable water 
quality criteria as of the effective date.of the establishment 
of such criteria shall be maintained at such high quality 
unless it is affirmatively demonstrated that a change is 
justified as a result of necessary economic or social 

development and will not preclude uses presently possible in 
such waters. 
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·(.c) Any industrial, public or private project or development 
which would constitute a new source of pollution or an increased 
·source of pollution to high quality waters shall be required to 
provide the highest and best practicable means o·f waste 
treatment to maintain high water quality." 

23. At all times material to these consolidated matters, the 

chemical and biological quality of the waters in Sand S1pring Run has 

been better than the applicable Chapter 93 water quality cziteria. 

24. In both.the Waste Water Report and the Planning & Social 

Justification Report, the engineering consultants for Marcon, and, 

in particular, VEP Associates, Inc., stated that the Sand S.pring 

Run sewage treatment plant would initially be designed to handle 

25, 000 gallons per day ( GP.D ) of sewage effluent and/ or waters 

which. infiltrated th.e sewer lines, which conver.ts to . 038 cubic 

feet per second ( CFS ) of effluent. 

25. In both said reports, VEP Associates stated that as the 

build-out of Sections 19 through 22 of Wild Acres progressed, the 

proposed sewage treatment plant would be expanded in order to 

enable it to handle 175,000 GPD of effluent, which converts to 

.271 CFS of effluent. 

26. ~said Waste Water Report, VEP Associates suggested that 

the following limitations should be included by DER. as to the 

discharge fr.om this proposed sewage treatment plant, based upon an 

ultimate effluent volume of 175,000 GPD or .271 CFS: 

a. pH 

b. Dissolved Oxygen 

6 to 8.5 

minimum 7~0 milligrams per 
liter ( HG/L ) 
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c. Iron 

d.. Temperature 

e. Dissolved Solids 

f. Fecal Coliforms 

g. Ammonia Nitrogen 
(NH

3
-N) 

maximum 1.5 MG/L 

Not more than 5° rise 

Not more than 500 MG/L monthly 
average and not more than 
750 MG/L at any time 

200/100 milliliter 
maximum 

. 5 MG/L maximum 

VEP Associates also suggested a 5 day Biochemical Oxygen Demand 

(-BODs ) of 10 to 20 MG/L as an effluent criteria. 

27. In its Waste Water Report, VEP Associates described Sand 

Spring Run over a length of 6,150 feet. It was stated that 4,000 

feet of Sand Spring Run, beginning at a point 600 feet below the 

dam of said lake was s:urrounded by a dense swamp. It was stated 

that for the next 2,150 feet downstream, the stream bed was poorly 

to moderately defined with approximately 20% of the flow being 

underground. It was stated that there was no evidence of Sand 

Spring Run being. used for water supply, bathing, stock watering, 

fishing, industrial supply, irrigation or boating. 

28. Sand Spring Run drains directly into Lake Maskenozha. 

Lake Maskenozha is approximately 6,000 feet downstream from the 

p.oin.t. at which Marcon's proposed .sewage treatment plant would 

discharge into Sand Spring Run. Marcon did not discuss the water 

quality of Lake ·Maskenozha in its Waste Water Report. 

29. VEP Associates stated in its Waste Water Report that 

with the.implementation of the effluent limitations which it set 

forth therein that: 
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A. No adverse impact on Lake Maskenozha or any usage 

downstream of Lake Maskenozha will occur. 

B. Most of all of.the NH
3

-N discharge to Sand Spring 

Run would be assimilated by the 4,000 fee:t of stream through 

the swamp area and deposited as particulate organic nitrogen. 

c. The receiving- stream wo~ld quickly replace the oxygen 

,demand created by the treatment effluent. 

30. At the time when DER was reviewing the application for the 

NPDES ·permit submitted on behalf of Marcon, it was the policy of DER, 

when establishing e·ffluent limitations for any stream which would 

receive a discharge from a sewage treatment facility, that it was 

necessary to maintain in-stream water ,quality even during the lowest 

flow in such stream which. would occur for seven consecutive days 

once every ten years. This flow, expressed in cubic feet per second 
I 

(CFS) is called the ••Q (T-10)" flow. 

31. The Q (7-10) flow in a stream is taken by DER to be the 

critical value of.that stream to be protected in establishing efflu-

ent limitations. DER uses the Q (7-10) flow ~nd the volume of the 

discharge (expressed in CFS) in a mass balance- used to determine· the 

effluent limitations. 

(effluent limitation) (dis- = (in-stream crite·ria) (discharge 
charge volume) volume + Q (7-10) flow) or 

effluent limitation = (instream criteria) (discharge volume + 
Q (7-10) .flow) . 

(here effluent limitation = 
for NH

3
-N) 

as per finding 41, infra. 

discharge volume 

(.5mg/l) (.27 x CFS + .61 CFS = 1. 
.27 me 

or = (.5mg/l) ( .27 CFS + .06 CFS) = .5 mg/1 
.27 

as per finding 40, infra. 
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32. In its Waste Water Report, VE~ Associates reached the con­

clusion that the Q.(7-10) flow in Sand Spring Run was not less 

than .11 CFS and that it was probably greater than .11 CFS. VEP 

Associates reached this conclusion on the basis of the following: 

A. The total drainage area to Sand Spring Run at th~ 

point of discharge is .0~7 squ~re miles. 

B. Since there were no measurements of Sand Spring 

Run to determine the Q (7-10) flow therein,. it was necessary 

to revert to known Q (7-10) flows in_ the drainage areas of 

three streams in proximity to Wild Acres, to-wit: 



(1) Brodhead Creek at Analomink- 66,000 gallons per 

day ( GPD ) per square mile -which converts to .1031 

CFS per square mile. 

(2) Brodhead Creek at Minisink Hills - 97,000 GPD per 

square mile - which converts to .1501 CFS per square 

mile. 

(3) McMichael Creek - 159,000 GPD per square mile -

which converts to .2460 CFS per square mile. 

C. The average of the above three CFS per square mile 

f.igures, .1664 CFS per square mile, was utilized as the 

base flow to determine the Q (.7-10) flow in Sand Spring 

Run. 

D. By multiplying the average base flow figure as found 

above for said three drainage areas, ~1664 CFS per square 

mile, by the drainage area to Sand Spring Run, .067 square 

miles, the figure of .11 CFS as the Q(7-10) flow in Sand 

Spring Run was obtained. 

E. Since the drainage area to Sand Spring Run con­

_tained a natural underground spring which supplies water 

constantly to said stream and has not gone dry in times of 

drought, it would appear that the Q (7-10) flow in Sand 

Spring Run is higher than .11 CFS. 

33. In May, 1977, some seven mont_hs prior to the date when 

Marcon submitted its Waste Water Report to DER, Marcon filed an 

application w~th the Dams and Encroachments Division of DER for a 

permit( dams and encroachments permit ) to construct and maintain 

, .. ·. 
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a dam at a point which is approximately 1,500 feet upstream from 

the point where the treated sewage effluent from said proposed 

sewage treatment plant would first enter Sand Snring Run. 

34. In this application for said dams and encroachments 

permit, ~~rcon indicated that by virtue of such a dam a lake 

with an area of 38.8 acres would be created. 

35. In this application for the dams and encroachments 

permit, Marcon indicated that the lake which would be created by 

such a dam would be utilized for recreational purposes. 

36. DER issued the .dam& and encroachments permit to Marcon 

on October 4, 1977,and Marcon accepted the terms and conditions 

set forth therein on October 11, 1977. 

37. In its Waste Water Report, VEP Associates suggested that 

if it became necessary in a drought situation to increase the flow 

in Sand Spring Run, the dam from said lake, which was under 

'construction in December, 1977, could be opened. 

38·. VEP Associates stated in its Waste Wa.ter Report that 

the lake would have a volume of 67,000,000 gallons, that 3/4 of that 

volume could be utilized to augment the flow in Sand S.pring Run 

without damaging the fish life in the lake and that utilizing 3/4 

of that yolUme, a flow of .5 CFS could be maintained in Sand 

Spring Run for 155 consecutive days. 

39. On January 4 and January 5, 1978, DER, by Richard 

Stepanski, a sanitary engineer in the Planning Section of the 

Wilkes-Barre Regional Office of WQM Bureau of DER, prepared a 

document called a "pol11:Ition.report" with regard to the proposed 

discharge from Marcon's proposed sewage treatment plant. 
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40. In this pollution report, Mr. Stepanski concluded that 

the Q (7-10) flow in Sand Spring Run was .06 CFS. He reached this 
-

figure by reverting to the known Q (7-10) flow per square mile in 
-

Little Bushkill Creek. He utilized flow conditions in Little 

Bushkill Creek rather than in those streams which were utilized 

by VEP Associates because Little Bushkill Creek was closer to 

Sand Spring Run than the.other streams and because he believed 

that its flow characteristics were similar to those in Sand Spr~ng 

Run. 

41. In this pollution report, Mr. Stepanski set forth various 

effluent limitations as to the discharge from Marcon's proposed 
' 

sewage treatment plant, seemingly based upon the calculation by 

VEP Associates that the Q (7-10) flow in Sand Spring Run was .11 

CFS and based upon·the· stated intent of VEP Associates to provide 

an additional .50 CFS flow in Sand Spring Run by releasing water 

from the lake which was then under construction upstream from the pro-
-

posed point of discharge; i.e., Mr. s·tepanski used . 61CFS as the Q (7-11 

flow42. On January 6, 1g7a, Mr. Stepanski mailed a letter to an 
/ 

employee of VEP Associates in which he set forth recommended 

effluent limitations as to the discharge from ~rcon's proposed 

, sewage treatment plant wh~ch differed from. those effluent limitations 

which were contained in his pollution report only as to NH3-N. In 

his pollution report,· Mr. Stepanski established an NH3-N limitation 

of 1.0 MG/L between June 1 and October 31 of any given year and an 

, .... 
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NH3-N limitation of 3.0 MG/L at all other times. In his letter 

of January 6, 1978, Mr. Stepanski established an NH3-N limitation 

of .5 MG/L between June 1 and October 31 and an NH3-N limitation 

of 1.0 MG/L at all other times. 
' 43. The reason for the more stringent limitation on the 

NH3-N content in said effluent, as expressed in the letter of 

January 6, 1978, was that Mr .. Stepanski used the figure of . 06 

CFS for the Q (7-10) flow in Sand Spring Run and did not take 

into account the proposal of Marcon to augment the flow in Sand 

Spring Run. 

44. On January 12, 1978, Mr. Stepanski mailed a second 

letter to the same employee of VEP Associates .to whom the letter of 

January 6, 1978, was sent. In this second letter, Mr .. Stepanski 

re-established th_~ NH~-~ limitations which were set forth in his 

pollutiop. report, (.J..~.a:nd 3) a,nd he re-a£firmed the same other effluent 

limitations as had been set forth in both his pollution report and 

in the letter of January 6, 1978, to-wit: 

5 day Biochemical Oxygen 10 MG/L 
Demand (BOD5) (7 day average) 

Total Suspended Solids 10 MG/L 
(7 day average) 

Phosphorus 0.5 MG/L 
(7 day average) 

/ 

D.O. 6.0 MG/L 
~.dnimum 

45. In the Planning & Social Justification Report,-the 

engineering consultants for Marcon advanced numerous arguments in an 

attempt to satisfy the requirements, contained in 25 Pa. Code, 
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§95.1 (b), supra, that the change in the high water quality of 

Sand Spring Run which will occur by reason of the discharge from 

~1arcon's proposed treatment facility is justified as a result of 

necessary economic or social development. These arguments are 

summarized as follows. 

A. As to necessary social devel?pment: 

(1) The Wild Acres development will enhance public 

recreational opportunities. 

(2) The Wild Acres development will relieve the mental 

and physical stresses of people who live in crowded 

living conditions and promote an emotionally healthier 

population. 

(3) The increased population crea.ted by Sec.ti:ons 19 

through 22 will tend to attract more physicians and 

more hospital services and cultural programs will be 

provided. 

(4) The homes to be built in Sections 19 through 22 

will a:id in the effort to cop:e with the existing 

housing deficiency in the area. 

B. As to necessary economic development 

(1) The recreation environment can lead to economic 

re-birth in the area. 

(2) New industrial development could be attracted to 

the area. 

(3) The area would be able to capture a substantial 

portion of the second home/recreation market. 
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(4) The Wild Acres development could provide new 

recreational neighborhoods to support the Scranton/ 

Wilkes_.B.arre metropolitan area. 

(5) Job opportunitie·s in a variety of trades, including 

construction and related industries,will be created for 

local reside~ts. · 

(6) The increased ta~ revenues which will be created 

by virtue of the development of Sections 19 through 22 

of Wild Acres will more than offset any necessary increase 

in municipal services. 

(7) A development such as Wild Acres will greatly benefit 

the resort-recreation-vacation-tourist industry, which 

is the main industry in this area of the Poconos. 

46. On April 19, 1978, the Pike County Planning Commission, to 

.which the engineering consultants for Marcon had also sent the . . . 
Planning & Social Justification Report, sent written comments 

thereupon to said engineering consultants and to a representative 

of DER. 

47. In said written comments, the Pike County Planning 

Commission. expressed concern over the relationship between this 

proposed project and the Official Plan of Delaware Township, over 

the statement in said Planning & Social Justification Report that 

the homes in Sections 19 through 22 of Wild Acres would help to 

cure the existing housing deficiency-in the area and with several 

other statements in said Report dealing with the lack of need for 

additional governmental services . 
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48. The engineering consultants for Marcon.sent a written 
, 

reply to the Pike County Planning Commission in which th,ey attempted 

to allay the concerns raised by that entity. 

49. On April 28, 1978, Marcon filed written applications with 

DER for the issuance of both the water quality management permit 

and the NPDES permit for this project. 

50. The sewage treatment plant proposed to be constructed 

by Marcon is an advanced wastewater treatment facility designed to 

provide tertiary treatment of the influent flowing thereto. 

51. The treatment process in this proposed plant involves 

comminution, which is the reduction of the size of the solids 

entering the plant, then sett·ling, wherein solids are settled 

in tanks and removed, then pre-aeration·of·the wastewater, then 

treatment in bio disk units to achieve nitrification, then further 

removal ofsolids, then filtration and, finally, chlorination. 

52. Ih its application for the water quality management 

permit, Marcon sought authority to construct only a first stage 

sewage treatment plant, the components of which are designed to 

treat 25,000 GPD of influent. 

53. In its application for the NPDES pe~it, Marcon sought 
' 

authority to discharge 175,000 GPD of effluent, which is the 

ultimate expected effluent at projected build-out of Sections 19 

through 22 of' Wild Acres. 

· 54. In Chapter 71, Section. 71.15 (c) of the Rules and 

Regulations adopted by the Environmental Quality Board for and on 

behalf of DER, 25 Pa. Code§ 71.15 (c), it is provided that if the 

official plan of a municipality adequately provides for the sewage 
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disposal needs of a proposed subdivision, a supplement to the 
-

official plan, containing certain required information, may be · 

submitted to DER for its review. 

55. Marcon prepared a supplement to the Official Plan of 

Delaware Township in which Marcon's plan to build a sewage treatment 

plant to serve Sections 19 through 22 of Wild Acres along Sand · 
\. 

apring Run and to ca~se the treated effluent therefrom to be 

discharged to Sand Spring Run was incorporated. 

56. The governing body of Delaware Township approved this 

supplement on June 16, 1978. 

57. On August 18, 1978, Mr. Stepanski sent a memorandum 

to the Acting Chief of the WQM Bureau of DER in which he stated 

that this project has sufficient social and economic justification 

as to "allow a change in the·water quality of the Little Bushkill 

Creek basin". 

58. Joseph P. Smurda is employed by DER as the Delaware-

Potomac River Basin Engineer .. Since Sand .Spring Run, the receiving 

stream for the effluent to be discharged from Marcon ',s proposed 

sewage treatment plant, is in the Delaware River Basin, which is his 

responsibility,and since the waters in Sand Spring Run are of high 

quality, he became personally invol~ed with the reviewing of the 

applications submitted by Marcon. 

59. On September· 19, 1978, Mr. Smurda sent a memorandum 

to Mr. Stepanski, which is summarized as follows: 

A. On the basis of his review of the Planning & 

Social Justification Report~ he concluded that Marcon had not 

-265-



"justified this project" from a social standpoint and had· 

probably not "justified" it from an-economic. standpoint. 

B. He was not clear as to whether either the Pike County 

Planning Commission or the governing body of Delaware 

Township found that the implementation of this project 

constituted necessary economic or social development so as 

to justify the project. 

C. He construed the plan of Marcon to augment the flow 

in Sand Spring Run by releasing water from the lake, hereinafter 

referred to as "Sand Spr.ing Lake", which Marcon was creating 

per its dams and encroachments permit as an unacceptable 

substitute for good waste treatment. 

D. He was not satisfied that the engineering consultants 

for Marcon had proved that spray irrigation as a method for 

sewage disposal iil~.Sections 19 through 22 of Wild Acres was 

not feasible. 

E. He was unclear as to why Marcon discussed both the 

construction of a 25,000 GPD and a 175,000 GPD treatment plant. 

F. He stated that Marcon was incorrect in assuming that 

an average discharge of 500 MG/L dissolved solids from said 

proposed plant would be permissible. 
. 

G. He wanted information with regard to whether the 

engineering consultant~ for Marcon made waste assimilation 

studies and he wanted to know the dissolved oxygen concen­

tration in Sand Spring Run after discharge from said proposed 

sewage treatment plant. 
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60. Mr. Stepanski summarized the concerns of Mr. Smurda 

in a letter which he sent to VEP Associates on October 10, 1978. 

61. In response to said letter of October 10, 1978, 

representatives of VEP Associates and other representatives of 

Marcon met with Mr. Smurda and Mr. Stepanski on November 1, 1978; 

and,on December 18, 1978, a representative of VEP Associates 

responded in writing to the concerns set forth in the Stepanski 

letter of October 10, 1978. This response is summarized as fallows; 

A. They provided additional information and data with 

regard to their contention that there was a significant 

social and economic need for this expansion of Wild Acres 

and they re-emphasized earlier data with regard to their 

contention. 

B. They attached correspondence from Delaware Township 

in which the governing body thereof indicated. its approval 

for the development of Sections 19 through 22, in which the 

governing body stated that the Official Plan of the Township 

had been supplemented on June 16, 1978, to reflect the 

proposed sewage treatment plant and the proposed discharge 

therefrom and in which the governing body stated that the 

development of Sections 19 through 22 will provide economic 

and social benefits for the Township and area generally. 

C. They contended that the best available waste treatment 

was being planned for Sections 19 through 22. They did not 

discuss their plan for flow augmentation from Sand Spring Lake, 

apparently because Hr. Stepanski did not include the objection 

raised by Mr. Smurda to flow augmentation in the letter which 

VEP Associates received. 



· D. They reiterated their conclusion that spray i-rrigation 

as_ a method for sewage disposal in Sections 19 through 22 

was not feasible. 

E. They explained that they were required by DER 

regulations and, good plan~ing practice ·to include plans for 

a treatment plant which would·serve the ultimate population 

of Sections 19 through 22, that ultimate build-out would not 

occur in the forseeabl_e future and that a reasonable projection 

of build-out for Sections 19 through 22 over a 30 year period 

would be only as to one half the ultimate population. 

F. They agreed with the statement that an average 

discharge of 5..00 MG/L of dissolved solids from said proposed 

plant would not be permissible. 

G. They stated that DER had done waste assimilation 

studies, the results of which DER used to establish the effluent 

criteria which DER connnunicated to V.EP Associates on January 12, 

1978. 
I 

62. By January 27, 1979, Mr. Smurda found that Marcori had 

complied with the social and economic requirements contained in 

25 Pa. Code §95 .1 (b), ·supra. In a memorandum to the Director 

of the WQM Bureau on the above date, he recommended approval of 

the-construction of the proposed sewage treatment plant and of the 

discharge to Sand Spring Run. 

63. On February 27, 1979, Maxine Woelfling,an attorney for 

DER who had been asked to review the recommendation of Mr. Smurda, 

together with other supporting documents, raised the following 

concerns with regard to this project: 

--
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A. She did not understand why the effluent limitations 

for the· proposed sewag-e treatment plant were calculated, 

assuming a discharge of·l75,000 GPD while Marcon was initially 

planning a plant which would treat only 25,000 GPD. 

B. She was not satisfied with the information supplied 

by the engineering consultants for Ma~on as to operation 

of said plant. 

c. She was not satisfied that the technical staff of 

DER had independently reviewed this project in order to 

determine whether· the planned discharge to the high quality 

waters of Sand Spring Run was justified by reason of necessary 

economic and social development. 

64. On. March 12, 1979, ten. days after .a meeting attended by 

DER te.chnical personnel, among them Mr. S~rda and Mr. Stepanski, 

Mr. Smurda wrote to Mr. Stepanski and requested that he communicate 

to VEP Associates the concerns as manifested by Attorney Woelfling 

as well as some questions relating to the drainage area above 

the proposed plant, the Q (7-10} flow of Sand Spring Run, the 

entire concept of flow augmentation to Sand Spring Run from 

Sand Spring Lake (including the effect on the Lake itself and 

whether flow augmentation was a substitute for waste treatment) 
I 

and waste treatment in general. 

65. On March 13, ],.979, M,... Stepanski sent a letter to VEP 

Associates wherein he requested clarification, comments and 

information with regard to the following: 
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A. The manner and mechanism by which continued respon­

sibility for the operation of the proposed treatment plant 

would be implemented. 

B. The legal mechanism by which Marcon would transfer 

ownership of the proposed plant to Delaware Townshin. 

c. The correct figure for the drainage area tributary 

to Sand Spring Lake. 

D. The DER position that flow augmentation is not .a 

substitute for waste /treatment and a resultant position that 

the NH3-N effluent limitation, as communicated to VEP Associates 

on January 12, 1978, should be lowered. 

E. The effect of a drawdown of Sand Spring Lake on the 

recreational value of said Lake. 

66. On March 29, 1979, Val Manov, president of VEP Associates, 

sent a reply to Mr. Stepanski from his latter of March 13, 1979. 

On April 4, 1979, legal counsel for Marcon also replied to said 

letter. These replies are summarized as follows: 

A. The owner and operator of the proposed sewage 

treatment plant and treatment system would be Delaware 

sewer Company, a Marcon subsidiary~ which was then seeking 

a Certificate of Public Convenience from the Public Utility 

Commission. 

B. Marcon and/or Delaware Sewer Company had no plans to 

transfer ownership of said proposed sewage conveyance and 

treatment facilities to Delaware Township. 
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C. The drainage area tributarY: to Sand S.pring Lake is 

.67 square miles. 

D. Flow augmentation had been agreed to by.DER in 

early 1978 and effluent requirements based upon it were 

issued at that time. Flow augmentation from Sand Spring Lake 

can be maintained for 120 consecutive days without any 

rainfall. Flow augmentation from Sand Spring Lake is 

environmentally beneficial to Sand Spring Run since flow 

augmentation will assure that Sand S.pring Run will never 

be "bone dry". 

67. Neither ~- Manov nor legal counsel for Marcon addressed 

themselves to the question, in said_March 13, 1979, letter, of the 

effect of a drawdown of Sand Spring Lake on the recreational 

value.of said Lake. 

68; On April 12, 1979, Hr. Stepanski, in a memorandum to 

Mr. Smurda, again supported the p1an of Marcon to provide flow 

augmentation to Sand Spring Run via Sand Spring Lake. Mr. Stepanski 

again recommended that with flow augmentation the tnt3-N limitation 

could be 1.0 MG/L between June 1 and October 31 of any given year 

and 3.0 MG/L at all other times. He again recommended approval 

of this project. 

69. It would appear that on April 13, 1979, Mr. Smurda 

again approved this· project, with the caveat that flow augmentation 

was to be mandatory. 

' 70. On May 9, 1979, a representative of the Bureau of 

Community Environmental Control of DER sent a letter to the 

Township Secretary of Delaware Township in which it was provided 

that approval for the Marcon project as a supplement 
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to the Official Plan of Delaware Township could be granted if 

Marcon took any one of the following steps:. 

A. Revised the dams and encroachments permit to 

include an obligation to provide a minimum flow from Sand 

Spring Lake to Sand Spring Run of 0.5 CFS; or 

B. Include such a minimum flow requirement in the NPDES 

permit, monitor the flow in Sand Spring Run, cease the 

discharge from the sewage treatment plant if the flow· is 

less than 0.5 CFS and impound the discharge until stream 

flow equals pr exceeds. 0.5 CFS; or 

c. Revise the effluent limitations as to NH3-N as 

~ollows: 

(1) 0. 5 MG/L (6-1 to 10-31) 

(2) 1. 5 MG/L (11-1 to 5-31) 

71. Marcon submitted an application to DER to amend its 

dams and encroachments p~rmit by the addition of a requirement 

that a continuous flow of not less than 0.5 CFS,equivalent to 

323,000 GPD,is to be maintained at all times in Sand Spring Run 

below Sand Spring Lake. 

72. On June 4, 1979, DER approved this application and the dams 
. -

and encroachments permit previously issued to Marcon was amended 

to include the requirement set forth in the next preceding 

finding. 

73. On August 31, 1979, DER issued Water Quality Management 

Permit No. 5278404 to Marcon and/or to Delaware Sewer Company. 

Under the terms of this Permit, Marcon was authorized to construct said 
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sewage treatment plant and other sewage conveyance facilities 

which were designed to handle an influent of 25,000 GPD. 

74. On August 31, 1979, DER issued NPDES Permit No. PA 0060160 

to Marcon. Under the terms of this Permit, Marcon was authorized 

to d~scharge 175,000 GPD of treated sewage effluent from said 

sewage treatment plant to Sand Spring Run. 

75. In said NPDES Permit, there was contained effluent 

limitations which, inter alia, included those effluent limitations 

which weJ;"e established by Mr. Stepans.ki on January 12, 1978. 

76. Marcon accepted both said permits. 

C. The Appellants 

77. The Township of Lehman is a municipal corporation 

situate iri Pike County. 

78. Shortly below the proposed discharge point for the 

effluent proposed to be treated in ~1arcon's proposed sewage treatment 

plant, Sand Spring Run passes out of Delaware Township and into 

Lehman Township. 

79. Mink Pond Club is a non-profit organization which owns 

and maintains over 2,339 acres of land partly in Delaware 

Township and partly in Lehman Township. The Club has 49 member._ 

families. 

80. Mink Pond Club uses its land, Mink Pond which is located 

on its land and other waters which are located on its land for the 

propagation of fish and game, for fishing and hunting and as a 

recreation area. 
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81. Sand Spring Run flows through Mink Pond Club property for 

a distance of 4,269 feet, all of which is below the proposed 

discharge point for the effluent proposed to be discharged from 

Marcon's proposed sewage treatment plant. 
. 

82. Mink Pond Club does not utilize Sand Spring Run for 

fishing. 

83. 11askenozha Club is a non-profit Pennsylvania Corporation 

which owns and maintains a 900 acre park in Lehman Township, 

Pike County. The membership of the Club is 60 families. 

84. Approximately one third of the property of the Maskenohza 

~lub is composed of a Like which is named Lake Maskenozha. 

85. Maskenozha Club uses its land and its water·s in much 

the smme fashion as Mink Pond Club uses its land and waters. 

86. Sand Spring R~n drains into the northeast corner of 

Lake Maskenozha at a point which is approximately 6,000 feet 

downstream from the point of discharge from Marcon's proposed 

sewage treatment plant. 

87. Lehman Lake Club is a non-profit Pennsylvania Corporation 

which owns and maintains a tract of land in Lehman Township, Pike 

County. The membership of the Club is 75 families. 

88. Lehman Lake Club uses its land and Lehman Lake which is 

located on its land in much the same fashion as Mink Pond Club 

uses its land and its waters. 

89. Waters which flow out of Lake Maskenozha, including the 

contribution of Sand Spring Run to Lake Maskenozha, discharge 

directly int'o Lehman Lake. 

-274-



90. Little Bushkill Club is a non-profit Pennsylvania 

Corporation which. owns and maintains 1007 acres of land in Lehman 

Township,' Pike County. The membership of the Club is 20 families. 

91. Little Bushkill-Club_ uses its land,anci the Little 

Bushkill Creek, a part of which flows through said land,in much 

the same· fashion as Mink Pond uses its land and its waters . 

. 92.. ·That portion of Little Bushkill Creek which flows through 

the land of said Club is downstream from Lehman Lake. As such, 

said waters receive waters flowing, inter alia, from Sand Spring 

-Run. 

93. The Township of Lehman, Mink Pond Club, Maskenozha Club, 

Lehman Lake Club, and Little Bushkill Club took timely appeals to 

this Board .from the action of DER in issuing NPDES Permit No. 

Pa. 0060160 to Marcon. 

94. These various appeals were consolidated for hearing.and 

adjudication and Marcon and Delaware Sewer Company intervened in 

said consolidate'd proceedings. 

95. None of the appellants appealed to this Board from the 

action of DER in issuing the dams and encroachments permit to 

Harcon or from the action of DER in issuing the amended dams and 

encroachments permit to Marcon. 

96. •No official notice was given to the public with regard 

to the submission of said supplement to the Official Plan of Delaware 

Xownship to DER.or with regard to the approval thereof by DER. 

97. None of the appellants appealed to this Board from the 

action of DER in approving said supplement to the Official Plan of 

Delaware Township. 
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D. Determinative Findings 

98. Marcon convincingly demonst;ated that the only feasible 

method to dispose of sewage which would be generated by the 

population in the homes which would be built in Sections 19 

througJ:l..22 of Wild Acres is central sewage disposal via sewers 

and a sewage treatment plant to treat such sewage. 

99. Although in its Official Plan, as unsupplemented, Delaware 

Township provided for such central sewage disposal for Sections 19 

through 22, it did not Rrovide for the utilization of Sand Spring 
'\ 

Run either as the location for a sewage treatment plant or as the 

waters into which the effluent discharged from such a sewage 

treatment plant would flow, either 6n a temporary or on a 

permanent basis. 

100. If this litigation had not ensued and given the approvals 

necessary at the municipal level, Marcon would have developed 
' 

Sections 19 through 22 of Wild Acres at least six years sooner 

than the mid-1980's date, when, according to its Official Plan, 

Delaware Township would have caused sewage conveyance facilities 

and a sewage treatment plant along Dingman's Creek to be built. 

101. In its Official Plan, ·as unsupplemented, Delaware 

Township seemingly recognized that such a major development as 

Sections 19 through 22 could precede its central sewage dispos~l 

plan for such development. On page V thereof, it was recommended 

that "The Township should require any new developments of MAJOR 

size (those contaip.ing_more that 200 lots and marketed, generally, 
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as second home - see p. 5 thereof) ... to provide central 

sewage facilities or assure such facilities when needed." 

102. Marcon had no feasible alternative, given its desire 

to develop Sections 19 through 22 prior to the .mid-1980's, but 

·to develop a plan to provide central sewage facilities to serve 

Sections 19 through 22. 

103. No representative of Marcon and no representative from 

DER offered an explanation as to why Marcon chose to utilize Sand 

Spring Run as the waters into which effluent from Marcon's 

said sewage treatment plant would be discharged. 

104. No representative from DER considered an alternate 

site for the construction of said sewage treatment plant and for 

the discharge therefrom, except to the limited extent that DER 

knew that the unsupplemented Official Plan of Delaware Township, 

as it applied to Section 19 through 22 of Wild Acres, provided 

that the sewage generated in these Sections might, by the mid-

1980's, be treated at a proposed sewage treatment plant to be 

built along Dingman's Creek. 

105. Sand Spring Run is a headwater stream which drains 

1.03 square miles. Sand Spring Run flows into Lake Maskenozha, 

providing approximately 3% of the annual average surface water 

inflow to Lake Maskenozha. 

106. The lov;er stretches of Sand Spring Run consist of a 

riffle-pool sequence with a rocky substt: ate • In the spring of 

1980 and after a heavy precipitation event, in the lower stretches, 
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water depths of between 12 and 18 inches have been observed. 

However, in December, 1979, water depth in the lower stretches 

ranged from 0 to 12 inches. 

107. The upper stre·tches o t Sand Spring Run are markedly 

different from the lower stretches. The gradient is reduced, the 

substrate is primarily sand and the surrounding vegetation cons.ists 

of tussock sedges, (a swamp grass) and small red maple trees. 

In the upper stretches, which cover an area to a point which is 

approximately 1/2 mile upstream from the confluence of Sand Spring 

Run and Lake Maskenozha, the stream has a reasonably uniform 

width and an average depth of 2 to 3 inches. 

i08. Although it was reported that there are native trout in 

Sand Spring Run, the only species of fish which were confirmed 

by DER to exist in Sand Spring Run are minnow, golden shiner 

and blacknose dace~ 

109. There is no evidence that Sand Spring Run is utilized 

for fishing or for generalized recreational activ.ity. 

110. Lake Maskenozba . .ha-s a total area of 191 acres. The 

sources of surface water to the Lake are Little Bushkill Creek, 

Bear Trap Run and Sand Spring Run. The Lake can be proportioned 

into two major sections, the eastern and western sections. The 

maximum depth, occurring in the western sectio~ is approximately 

10 feet. The mean depth is approximately 5 l/2 feet. The most 

shallow portion of the Lake is in the northest corner thereof. 

It is to that northeast corner which Sand Soring Run flows. 
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111.- Lake Ma.skenozha is a dystrophic lake (.see Finding 124, infra) 

in wh.ich there is a f.luc.tuating B.o·.o. due to organic loadings from 

surrounding vegetation. There ·are· low nutrient levels in. the Lake, low · 

suspended.solids and li-ttle algae growth. The Lake is brown in 

color which is a characteristic color for a dystrophic lake. 

112. Lake Maskenozha is used by the members of Maskenozha 
I 

Club and their gu~sts for fishi-ng, swimming, boating and other 

water-associated recreational activities. The Lake is an 

excellent warm water fishing _lake~ 

113. Although it is clear that both DER and Marcon recognized 

early in the permit review process that the chemical and bio­

logical quality of the waters in both_Sand Spring Run.and Lake 

Maskenozha were of a high quality, Marcon did not provide any 

analyses of the quality of these waters to DER, DER did not.r.equire 

Marcon to provide such analyses and DER did not do any studies 

of the qua~ity of those waters prl.or to the time when it issued 

the NPDES permit to Marcon. 

114. The first study which gave any insight into the quality 

of the above mentioned waters was published by a consulting 

firm, Betz, Converse, Murdoch, Inc., ( BCM) hired by·Appellants 

after their appeals were filed. This study was prepared just prior 

to the commencement of the hearings in this consolidated matter. 

115: BCM obtained samples of the water quality of Sand 

Spring Run and Lake Maskenozha in November and December, 1979. 

116. As the result. of this sampling, it was· determined that 

except for a high total phosphorus reading in Sand Spring Run 
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just prior to the point where Sand Spl:.ing Run enters Lake 

Maskenozha, which was obtained in the December, 1979, sampling, 
I . -

the chemical and biological quatity of both said waters was 

better than the Chapter 93 water quality criteria. 

117. In said study published by BCM, six major potential 

p·ollutants, all of which would be discharged from Marcon's 

proposed sewage :treatment plant, were cited as possible · contaminants 

to Sand Spring Run and to Lake Maskenozha.- They ar.e: nitrogen, 

phosphorus, residu~l chlorine, bacteria, oxygen demanding substances 

-and suspended solids . 

118'. The concern of BCM as to the suspended solids is that the 

deposit of same during construction of said sewage treatment plant 

would-have a deleterious effect on fish spawning areas and existing 

fish eggs and larvae, This concern can easily be obviated if 

sediment and erosion controls are properly impTemented. 

119. The concern of BCM as to oxygen demanding substances, 

that the presence of excess quantities of same wil~ harm fish 

embryonic and larval stages, would be a valid concern if there were -

repeated plant malfunctions, which given the proposed construction 

and operation policies of Delaware Sewer ~ompany, cannot be presumed 

to occur or if DER established effluent limitations as to oxygen demandi 

substances which are too high, (which may be the case} • 
120 .· The concern of BCM as 'to bacteria, that high bacteria levels 

will limit recreation in Lake Maskenozha, would only be a valid concern 

if the chlorination system·in the proposed sewage treatment plant 

malfunctions. It cannot be speculated that such a malfunction will 

occur to the degre.e that high bacteria levels will result. 
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121. The concern of BCM as to residual chlorine, that fish 

and aquatic life in Sand Spring Run immediately downstream from 

the discharge point from the proposed sewage treatment plant will 

be severly limited or eliminated by reason of the presence of 

res~dual chlorine, is valid. 

122. In the BCM study, Carol R. ·collier, an able senior 

biologist, concluded that the increased levels of phosphorus 

which would be present in Lake Maskenozha by reason of the discharge 

from Marcon's proposed treatment plant. would adversely affect 

Lake Maskenozha. 

123. Ms. Collier concluded that during the period when 

25,000 GPD was being discharged from said treatment plant, there 

would be an adverse impact on Lake Maskenozha if there were 

three plant malfunctions per year. Ms. Collier concluded that 
. 

during the period when 175,000 GPD was being discharged from said 

treatment plant, there would be an adverse impact on Lake 

Maskenozha.at all times. 

124. The bases for the conclusions of Hs. Collier and the 

nature of the adverse condition which she predicted are 

summarized as follows: 

A. Lake Maskenozha is presently a dystrophic lake. She 

defined a dystrophic lake as one in which there is a 

fluctuating BOD due to organic loadings from sur~ounding 

vegetation and one in which there are low nutrients, low 

suspended solids and little algae growth. A dystrophic lake may 

also be considered a candidate for eutrophication if the appro­

priate nutrients are added in sufficient quantities. 
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B. Eutrophication is a natural aging process wherein 

over thousands of years the gradually increased nutrient 

load to a lake, especially phosphorus compounds, will cause 

so much planktonic growth in a lake as to eventually cause the 

water therein to disappear. Man can greatly enhance 

nutrients load and thus accelerate eutrophication. 

c. Although Lake Maskenozha has a total area of 191 

acres, there is a 50 acre a~ea in the Northeast corner thereof, 

the average "depth" of which is 2 feet, which is "separated'~ 

from the rest of the Lake, by many stumps and logs. By 

reason of this·"separation" the water in this 50 acre area, 

described as the "embayment",does not mix with the other 

waters in the Lake. 

D. All the water which is contributed to Lake Maskenozha 

from Sand Spring Run flo.ws into the embayment. 

E. The embayment is presently phosphorus limi.ting, which 

means that eutrophication will not be enhanced unless danger leveJ 

of.phosphorus in the embayment are exceeded. 

F. Danger levels of phosphorus in the embayment will be 

exceeded during the period when 25,000 GPD is being discharged 

frqm said treatment plant if there are three plant malfunctions 

per year. Danger levels of phosphorus in the embayment will be 

exceeded at .all times during the period when· 175,000 GPD is 

being discharged from said treatment plant. 

G. The process of eutrophication in the embayment, as 

enhanced by the addition of such excess phosphorUs, will at 
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first produce unsightly algae growth; subsequent thereto 

it will cause a change in the fish population and will 

eventually destroy the embayment'as an environment for fish by 
removing dissolved oxygen from the water. 
125. The validity of the conclusions,of Ms. Collier as to 

the dangers of phosphorus loadings to Lake Maskenozha depends 

entirely upon her conclusion that the water in the embayment ~s 

not mixed with the other wat'ers in the Lake. 

126~ Able biologists called to testify on behalf. of DER 

and Marcon did not agree with the conclusion that the water in 

the embayment is not mixed with the other waters in Lake Maskenozha. 

127. These latter mentioned experts took the position, based 

on field observations,that the water in the embayment was well 

mixed.with the main body of the Lake and buttressed this position 

by pointing to the fact that the wind at the Lake blew from west 

to east into the embayment, thu~ enhancing mixing. 

128 .. None of the experts in this matter were able to conclude, 

with a reasonable degree of scientific certainty, that the water in 

the embayment does or does not mix with the other waters in Lake 

Maskenozha. 

129. Neither Appellants nor ~~rcon caused a biological survey 

to be performed of Lake Mask~nozha. 

130. In September, 1980, DER caused a chemical and biological 

survey to be performed of Lake Maskenozha. 

131. ·That this survey was performed, long after the NPDES 

permit was issued and long after hearings in this consolidated matter com 

menced was clearly motivated by the testimony of Ms. Collier, 
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' on behalf of Appellan·ts, with regard to the dangers of 

phosphorus loadings to Lake Maskenozha. 

132. By reason of this survey, DER concluded, inaddition to 

its concept that all the waters .in Lake Maskenozha were well mixed, 

that Lake Mashenozha was nitrogen limiting, that eutrophication 

of the Lake would not be enhanced by the addition of phosphorus 

generated by the effluent being discharged from the proposed 

sewage treatment plant and-that the increased nitrogen which would 

flow into Lake Maskenozha by reason of the effluent from said 

sewage treatment plant would not be sufficiently high as to create 

· the conditions for eutrophication. 

133. The biologicial survey which DER caused to be performed 

is calleq. an algal· assay. The resul.t.s of this algal assay clearly 

showed that Lake Maskenozha was nitrogen ,limited. The samples 

which were assay.ed . were from the embayment area of the Lake. 

134. Although this algal assay result cannot be properly 

challenged, there is no q~estion that-it is reflective only of 

the conditions in Lake Maskenozha on one given day and that on 

any other given day a different result could. obtain. 

135. Ms. Collier, on behalf of Appellants, challenged the 

technique which was utilized by DER to form the conclusion that 

Lake Maskenozha was nitrogen limiting by reason of the fact that 

the algal assay was perfo'rmed only on one day's samples and by 

reason of the fact that DER did not compare total nitrogen to 

total phosphorus or inorganic nitrogen to orthophosphorus -. which are 

approved techniques, but rather it compared inorganic nitrogen to 

total phosphorus', which is not an approvec;i technique. 
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136. If an algal assay had been run on samples taken in 

the embayment in each of the four seasons of the year,· it could 

have been determined with a reasonable degree of scientific 

certainty whether the embayment area, at the very.least, is 

nitrogen limiting or phosphorus limiting. 

137. Since DER establishes e£fluent limitations as to such 

components as ammonia nitrogen present in a sewage treatment plant 

discharge by utilization of a mass balance of the effluent and 

the stream flow, it was crucial for DER to know what the stream 

flow was in Sand Spring Run in the critical Q (7-10) period. 

138. At no .time prior to the issuance of the NPDES permit 

had the flow in Sand Spring Run ever been directly measured to 

determine the Q (7-10) flow therein. 

139. Given the lack of flow data for Sand Spring Run, it 

was necessary to revert to known Q (7-10) flow data in streams 

which were climatically and geologically similar to Sand Spring 

Run and then to mathematically relate that known Q (7-10) flow 

data to Sand Spring Run. Furthermore, it was necessary to determine 

the drainage area tributary to the proposed point of discharge in 

Sand Spring Run. 

140. The Q (7-10) flow in Sand Spring Run, as given by 

VEP Associates on behalf of Marcon, of .11 CFS, is not correct. 

This is because VEP Associates was mistaken in its calculation 

that the drainage area tributary to said proposed point of discharge 

was .67 square miles and because McMichael Creek, one of the streams 

the Q (7-10) data from which it used is so dissimilar geologically 
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to Sand Spring Run as to make the data produced as the result 

of such usage unreliable. 

141. The Q (7-10) flow in Sand Spring Run, as given by 

Dr. Ousey, on behalf of Appellants, of .06 CFS is the most 

credible conclusion. In his calculations, Dr. Ousey determined 
. 

that the drainage area tributary to the proposed point of 

discharge was .. 57 square miles and he utilized three comparison 

streams which were geologically and climatically comparable to Sand 

Spring Run. Although Mr. Stepanski originally concluded that the 
' 

Q (7-10) flow in Sand Spring Run was .06 CFS, he did not utilize 

three comparison streams and he incorrectly calculated the 

drainage area tributary to the proposed point of discharge to be 

.90 square miles. 

142. Under the terms of the dams and encroachments permit, 

as amended, Marcon is required to maintain a continuous flow of 

not less than .50 CFS from Sand Spring Lake to Sand Spring Run at 

all times. 

143. Although DER assumed, in prescribing effluent limitations 

for the discharge from this proposed sewage treatment plant, that 

there would be a flow of .61 CFS in Sand Spring Run in a Q (7-10) 

period, .50 CFS from Sand Spring Lake and .11 CFS otherwise than 

from Sand Spring Lake, said effluent limitations would not have to 

be altered, perhaps subject to problems relating to phosphorus, 

which were discussed previously, even if the flow in Sand Spring Run, 

as augmented, was only .30 CFS. 
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144. DER relied on the calculations of VEP Associates as 

to whether a continuous flow of .50 CFS from Sand Spring Lake 

could be maintained to Sand Spring Run at all-· times. DER did not 

independently determine whether such a continuous flow could be 

maintained. 

145. There. was wide divergence of opinion among the expert 

witnesses as to the ability of Sand Spring Lake to produce a 

continuous flow of .50 CFS to Sand Spring Run at all. times. 

146. Even with the most optimistic calculation with regard 

to whether a continuous flow of 0.5 CFS can be discha~ged from 

Sand Spring Lake to Sand Spring Run, there will be at least fifty-

one days in a once in· ten year drought year, some of which days 

wi!l occur in a Q (7-10) period, when it wi~l not be possible 

for Sand Spring Lake to provide such a ce,ntinuous·rate of flow 

without reducing the capacity of Sand Spring Lake to a point 

where it is less than.25% full. 

147. There will be times in a Q (7-10) period when there will 

be little or no flow from Sand Spring Lake to Sand Spring Run. 

At those. times,the flow in Sand Spring Run will only be augmented 

by the flow from the drainage area between Sand Spring Lake and the 

proposed point of discharge of said sewage treatment plant. The 
. 

rate of flow from this drainage area during such a Q (7-10) 

period, was not computed. 

148. By reas·o.n of the fact that the flow in Sand Spring 

Run during some part of a Q (7-10) period will be at a rate which 

is not significantly higher than .06 CFS, the final effluent 



' 
.limitations for the proposed discharge, as prescribed by DER, are 

excessive, at least as to ammonia nitrogen, even assuming only a 

25,000 GPD discharge from said proposed sewage treatment plant. 

149. A discharge of effluent from said proposed sewage treatment 

plant, the components of which are within such finally prescribed 

effluent limitations will~. for that part of a Q (7-10) period in 

whieh there. will be little or no flow'augmentation, harm aquatic life 

in Sand Spring Run, would create a substantial risk of harm to 

aquatic life in Lake·Haskenozha and could easily-accelerate the 

undesirable process of eutrophication as to Lake Haskenozha. 

150. E.ven if the effluent limitations as to such sewage 

treatment plant, as finally prescribed by DER, would have been 

appropriate under the facts in this matter, the effluen_t being 

,discharged to Sand Spring Run would have changed the high water 

quality of Sand Spring Run and.made that quality less high. 

151. As such, it was necessary for Marcon to engage in an 

effort to affirma,tively demonstrate that such a change in water 
~ ' 

quality was justified as the result of necessary eco~omic or 

social development and would not preclude uses presently possible 

in such waters. 

152. Marcon did not establish that the social development 

of this area as· the result of the construction of these homes 
' 

was necessary. 

153. !:"'..arccn did establish that the development of Sections 19 

through 22 of Wild Acres into homes was economically necessary. 

Marcon established that this development would help to alleviate 

an existing housing deficiency in the Pike County area, that this 
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development would provide additional jobs, additional income to 

area residents and additional municipal revenue. 

154. The advanced bio disk tertiary treatment plant proposed 

by Marcon was properly designed and was capable of providing 

proper treatment to meet the effluent limitations as finally 

prescribed by DER at an effluent flow of not more than 25,000 GPD 

(which effluent limitations we have found to be unsatisfactory). 

155. There is no indication that such treatment plant, as 

designed, is capable of meeting mer~ stringent effluent limitations 

than those which were finally prescribed, especially as to ammonia 

nitrogen. 

DISCUSSION 

This Board has held a lengthy de ~ hearing on these 

consolidated appeals .... We are required to determine whether the 

issuance of the water quality management permit and the issuance of 

the NPDES permit 2 were actions which can be supported by the 

evidence which we received, and whether in issuing these permits, DER 

committed an abuse of descretion or an arbitrary exercise or its 

.2. Appellants did not formally appeal from the issuance of the 
water quality management permit to Marcon and/or to Delaware Sewer 
Company. They appealed only from the issuance of the NPDES permit 
to Marcon. Neither Marcon nor DER ever rais·ed the issue as to whether 
separate appeals were necessary. It would appear that all parties 
believed that the NPDES permit was a two-part permit, encompassing 
the water quality management permit. Although we have reservations 
in that regard, we will refrain from raising that issue 
sua sponte. 
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duties or functions. Warren Sand & Gravel Co., Inc. vs. 

Commonwealth of Pennsylvania Department of Environmental Resources, 

26 Pa. Cmwlth. 186, 341 A.2d 556 (1975). Doris J. Baughman, ~· al. 

vs. Commonwealth of Pennsylvania, Department of Environmental Resources 

& Bradford Coal Company, EHB Docket No. 77-180-B (issued January 26, 

1979). 

we are required to assess these actions to determine whether 

DER has performed its constitutional mandate as trustee of the public 

natural resources of Pennsylvania. This mandate is set forth in 

A~ticle I, Section 27 of the Pennsylvania Constitution, in which 

it is provided as follows: 

" The people have a right' to clean air, p.ure water, 
and to the preservation of the natu~a~, scenic, historic and 
.esthetic values of the environment. Pennsylvania's ·public 
natural resources are the common property of all the people, 
including generations yet to come. As trustee of these 
resources, the Commonwealth shall conserve and maintain them 
for the benefit of all the people." 

In Payne vs. Kassab, 11 Pa. Cmwlth 14, 312 A.2d 86 (1973), 

aff' d, 468 Pa. 226, 361 A. 2d 263 (1976), the Commo.nwealth Court 

held that this Constitutional provision was intended to allow a 

controlled development of resources rather than no development, 

while at the same time affixing a public trust concept to the 

management of those resources. The Commonwealth Court recognized 

that there would be constant and difficult conflicts between 

the social concerns attendant to such controlled development and 

the concerns that such controlled development would do environmental 

harm to those resources. The Court assumed that any agency which 

was faced with the decision as to whether ;to authorize such 
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controlled development would be balancing such environmental and 

social concerns and it formulated a threefold standard by which 

such decisions were to be tested, to-wit: (1) Was there compliance 

with all applicable statutes and regulations relevant to the protection 

oftheCommonwealth's public natural resources? (2) Does the record 

demonstrate a reasonable effort to reduce the environmental 

incursions to a minimum? (3} Does the environmental harm which 

will result'from the challenged decision or action so clearly 

outweigh the benefits to be derived therefrom that to proceed 

further would be an abuse of discretion. This threefold standard 

for testing compliance w~th Article I, Section 27 of the 

Pennsylvania Constitution has been consistently utilized by the 

Commonwealth Court (See, e.g. Mignatti Construction Company, Inc., v. 

Commonwealth of Pennsylvania, Environmental Hearing Board, 49 Pa. 

Cmwlth. 497, 411 A.2d 860 (1980) and oy this Board (See, e.g. 

Township of Middle Paxton, et. al. v. Commonwealth of Pennsylvania, 

Department of Environmental Resources, EHB Docket No. 80-127-W et. al., 

(issued June 30, 1981) 

During the course of this hearing, Appellants vigorously 

attacked virtually every aspect of the entire process which 

culminated in the issuance of these permits and Marcon just as 

vigorously defended the actions of DER in this regard. DER also 

participated, initially to a somewhat limited extent,as is its 

usual practice when third parties challenge the issuance of a permit 

to another, and, later to a greater extent when it appeared to 

DER that certain aspects of the challenge might have merit. 
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We have attempted to assess the actions of DER by addressing 

this permit process in detailed findings· of fact in order that 

every aspect thereof can be exposed to scrutiny. 

One aspect of the challenge by Appellants to the issuance 

of these permits is the allegation that neither Marcon in its 

planning documents or in its applications for these permits nor 

DER in its permit review process considered an alternate site for 

the construction of said sewage treatment plant and for the 

discharge therefrom. Although we are quite satisfied that the 

method of sewage disposal chosen by ~rcon, approved by Delaware 

Township and approved by DER, to-wit, central sewage disposal and 

treatment, was the only feasible method to dispose of the sewage 

which would be generated by the population in the homes which would 

be built in Marcon's proposed new development, this allegation by 

Appellants· is correct. 

Appellants contend that this failure to consider alternative 

treatment plant and discharge locations is a violation of Article I, 

Section 27 af the Pennsylvania Constitution and of the provisions 

contained in Section S(a)(l).of The Clean Streams Law, Act of 

June ·22, 1937, P.L. 1987, as amended_, 35 P.S. §691.5(a) (1), wherein 

it is provided, inter alia, that DER, in issuing permits is 

required to consider water quality management and pollution control 

in the watershed as ·a whole. In our adjudications in ~xs. Cyril 

G. Fox and Natural Lands Trust v. Commonwealth of Pennsylvania, 

Department of Environmental Resources and Community College of 

Delaware County, EHB Docket No. 73-078 (issued June· 12, 1973 and 
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June 18, 1973), 2 EHB 62 and 2 EHB 69 (1973) ,. we held that "any 

planning process that does_not give serious consideration to ... 

(b) alternative methods of attaining the objective sought by the 

permit applicant, does not constitute an exercise of reasonable care." 

In so stating,we found that DER was not fulfilling its Article I, 

Section·27 obligation as a trustee of the public natural resources 

of Pennsylvan~a. However, on appeal from these adjudications, the 

Commonwealth Court stated, in Community College of Delaware County 

v. Fox, 20 Pa. Cmwlth. 335, 3~2 A.2d 486, 480 (1975),that in 

~ling that DER is bound t.o consider alternative methods of 

achieving the objectives sought by the applicant for a permit, 

this Board reached a much broader interpretation of the Clean 

Streams Law than was intended by the General Assembly in its 

enactment and held, in effect, that the failur.e to consider such 
- I 

alternative methods did not render the action of DER constitutionally 

infirm. In Concerned Citizens For Orderly Progress v. Commonwealth 

of Pennsylvania, Department of Environmental Resources and.Emerald 

Enterprises Limited., 36 Pa. Cmwlth, 192, 387 A.2d 989, 993-994 (1978), 

tne Court seemingly upheld this somewhat constricted view by 

stating that DER, as trustee of the Commonwealth's public natural 
. 

resow::~es under Article- I, Section 27 of the Pennsylvania Cons~itution 

must address the direct impact -ot issuing a permit. on those public 

natural resources. We find nothing in The Clean Streams Law, 

supra, or in the regulations adopted pursuant thereto wherein DER 
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is required to consider alternative sites for sewage treatment plant 

construction and effluent discharge to that site chosen by the 

applicant for a permit ~ Accordingly, we reject this initial 

allegation by Appellants. 

A second aspect of the cha·lle1;1ge by Appellants to the issuane:e 

of these permits relates to the Official Plan of Delaware Township, 

the municipality in which Marcon's proposed treatment plant would 

b~ built and in which the discharge therefrom would first reach 

sand Spring Run. 

Under and by virtue of the provisions contained in Section 5 

of the."Pennsylvania Sewage Facilities Act," Act of January 24, 

1966, P.L. (1965) 1535, 35 P.S. §750 .. 5, every Pennsylvania: 

municipality is required to have an "Official Ptan", which is defined 

in Section 2.of sa_id Act, 35 P.S. §750.2 as "a comprehensive plan 

for the provision of adequate sewage systems _adopted by a 

municipality or municipalit~es possessing authority or jurisdiction 

over the provisions ·of such systems and s..:ubmitted to and approved 

by the State Department o~Environmental Resources as provided herein." 

In the Official Plan of Delaware Township, which was approved 

by DER on June 24, 1976, it was provided, in parts pertinent to 

3. We note for purposes·of contrast, that under the prov~s~ons 
contained in the Act of May 6, 1970, P.L. 356, as amended, 71 P.S. 
§512 (aJ (15), which app~ies to the Pennsylvania Department of 
Transportation, rio highway'· transit line, highway interchange, airpo"rt, 
or other transportation facility shall be built or expanded on land 
from, inter alia, any recreation area, wildlife refuge, public park 
or historic site unless there is no feasible and prudent alternative 
to the use of such land. Clearly a failure to consider alternative 
highway sites, inter alia, would not only violate this statute but 
would run afoul of Article I, Section 27 of the Pennsylvania 
Constitution. See Payne v. Kassab, supra~ 468 Pa. 226, 361 A.2d 263, 
271 (1976). 
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the Marcon Wild Acres Tract, that by the mid-1980's all of the 

sewage generated therein would be pumped to a pump station to be 

located along Hornbeck's Creek in said Township; from that pump 

station, the sewage would be pumped to a sewage treatment plant 

to be located along Dingman's Creek in said Township; from that 

plant, the treated effluent would be discharged to Dingman's Creek. 

In Chapter 71, Section 71.15 (b) (1) of the Rules and 

Regulations adopted by the Environmental Quality Board for and on 

behalf of DER pursuant to the provisions contained in the 

"Pennsylvania Sewage Facilities Act'', 25 Pa. Code § 71.17 (b) (1), 

it is provided that a municipality is required to revise its offi-

cial plan whenever a single tract or other parcel of land, or 

part thereof, is subdivided into two or more lots or whenever any 

person applies for a permit such as that for which Marcon has 

applied. However, in Sections 71.15 (b) (2) and 71.15 (.c) of said 

Rules, anct Regulations, 25 Pa. Code §71.15 (b) (2) and 71.15 (c), 
' ·"-''•• 

it is provided that a revision is not required where DER determines 

that the official plan adequately meets the sewage disposal needs 
. 

of the proposed subdivision. In such a case, the municipality is 

required to submit a supplement to its official plan to DER for 

its approval. 

Although in its Official Plan, Delaware Township did not 

provide .for the utilization of Sand Spring Run either as the 

location for a sewage treatment plant or as the waters into which 

the effluent discharged from such a sewage treatment would flow, 

I 
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either on a temporary basis or on a Permanent basis, Marcon took the 

position that its plan to build the Sand Spring Run sewage treatment 
-

plant and to discharge treated effluent therefrom to Sand Spring Run 

was consistent with said Official Plan. It conc~uded, therefore, 

that a supplement to said Official Plan to reflect the addition of 

this facility, which it deemed an interim facility, was 

appropriate. Marcon caused such a supplement to be prepared, the 

governing body approved it and, somewhat later, DER conditionally 

approved it. 4 

Appeliants contend that DER should never have considered the 

change in the Official Plan of Delaware Township made necessary by 

the proposals of Marcon to be allowable by supplement thereto 

rather than by revision thereof and that, fn any event, DER so 

inadequately reviewed such supplement that it violated the 

provisions contained in Arti~le I, Section 27 of the Pennsylvania 

Constitution. 

We have no quarrel with the decision of DER to consider the 

change in the Official Plan of Delaware Township to be allowable by 

supplement thereto rather than by revision thereof. As we held in 

Maxwell Swartwood and Concerned Citizens of Falls Township v. 

C'ommonwealth of Pennsylvania, Department of Environmental Resources, 

Falls Township and Milnes Co. , EHB Docket No. 79-068-W (Issued November 

1979 and affirmed at Comwlth. ) · "it is our view that the fina1 -- --
decision as-· to· whiCh' procedure to use (silpplementvs~ revision) should· be made 

4. The conditions imposed for the approval of this Supplement 
are set forth in our Finding of Fact No. 70, infra, and are in 
the alternative. Marcon complied with one of said conditions 
and it is assumed that the Supplement was ,finally approved by 
DER. 

____ ..--· 
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by DER on this purely administrative matter. It is clear that 

DER may rely initially upon the municipality in reaching ·its 

decision, but once made, we today decide that this is·a discretionary 

matter properly left to DER to which this board will give wide 

latitude. The regulations contemplate the use of a plan revision 

where the changes·from the base plan cannot adequately be covered 

by a supplement. We acknowledge that this line is, of necessity, 

imprecise and ad hoc decisions ~re ·called for. Once this 
r . 

administrative decision has been made by DER,· this board will, of 

course, then review the approval or denial. itself, whether a 

supplement or a revision as to its substantive provisions." 

It is clear that in its Official Plan, Delaware Township 

contemplated central sewage disposal via sewers and a sewage 

treatment plant to treat the sewage generated by the po.pulation 

of Marcon's proposed development. We have found that in its 

Official Plan, as unsupplemented, Delaware Township seeming~y 

recognized that· a major development of the scope as proposed by 

·Marcon could precede its central sewage disposal plan for such 

development and providedthat the Township should require such a 

developer to provide central sewage facilities or assure such 

facilities when needed. We take this' to mean that in said Official 

Plan, Delaware Township was literally authorizing Marcon, which 

clearly desired to cause its proposed development to be built long 

prior to the mid-1980's date when the Dingman's Creek sewage 

treatment plant might be built, to build its own plant at a different 

location. 
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' 

We hold that DER did not act arbitrarily when it decided, in 

effect, that the Official Plan of Delaware Township 

adequately met the sewage disposal needs of the area which Marcon 

proposes to develop ,so as to require a supplement to said Official 

Plan to reflect the sewage disposal plans of Marcon rather than 
' 

the more detailed revision thereof. Since we will address the 

issue of whether DER met its constitutional resnonsibilities in 

issuing the permits to Marcon by which its sewage disposal plans 

would have been implemented later in this Discussion, we will not 

'explore the adequacy of .. the DER review of the Supplement in 

that light at this posture. 

We now direct our attention to the direct impact of the 

issuance of these permits by DER to Mc!-rcon on the waters of the 

Commonwealth. 

In our F~ndings of Fact, we stated that in Chapter 93 ·of the 

Rules and R~gulations, supra, 25 Pa. Code §93.1 et. seq., there are 

set forth in-stream limits for the various components in' a discharge 

to the waters of· the Commonwealth. By.reason, alone,.of the 

existence of these in-stream limits~ it is cLear that DER had to 

have accurate informati.on with regard to-:- (1) the amount of effluent 

expected to be discharged from Marcon's proposed sewage treatment 

plant; •(2) the rate of flow of that effluent; (3) the components 

of. that effluent; and, (4) the flow in Sand Spring Run. 

W~ have found that at all times material to these consolidated 
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matters, the chemical and biological quality of the waters 

in Sand Spring Run (except for a high total phosphorus reading 

obtained on one day whi~h was almost four months after these 

~~~rmits were issued) and of the waters in Lake Maskenozha has 

been better than the applicable Chapter 93 water quality criteria. 

By virtue of this finding, the truth of which was known to DER, 

the constraints contained in Chapter 95, Sections 95.1 (b) and 

(c) of the Rules and Regulations adopted by the Environmental 

Qaulity Board, 25 Pa. Code §95.1 (b) and (c) were applicable 

to this matter. , By reason of these Sections, these high quality 

waters had to be maintained at such high quality unless it 

could be affirmatively demonstrated that a change in such high 

quality.was justified as the result of necessary economic or 

social development and would not preclude uses presently possible 

in such wa.ters; furthermore, the highest and best practicable 

means of waste treatment to maintain such high water quality-

had to be provided. · By reason of the applicability of these 

regulations, it was that much more necessary for DER to have 

accurate informati.ori in order that it could establish proper 

effluent limitations. 

We have found that it was the policy of DER to establish effluent 

limitations which would protect Sand Spring Run froD adverse 
c: 

pollutional consequences during a Q (7-10) period:J This was 

5. This "policy" is now set forth in a regulation, to-wit, Chapter 93 
of the Rules and Regulations adopted by the Environmental Quality 
Board, Section 93.5 (b), 25 Pa. Code §93. ~ (b), ef.:f;ective October 8, 
1979. 
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the critical value of the stream, or any other stream over which 

DER had jurisdiction, which was to be protected. 

The engineering consultant for Marcon submitted a Waste Water 

Report to the sanitary engineer employed by DER who was aaaigned the 
. . 

task of establishing these effluent limitations in which information 

was provided with regard to the amount of effluent expected to be 

discharged from Marcon~s proposed sewage-treatment plant, the rate 

of flow of that effluent and the components of that effluent. This 

engineering ~onsultant also submitted information that the Q (7-10) 

flow in Sand Spring Run was ·. 11 CFS . 

In October, 1977, two. months before this Waste Water Report 

was submit.ted, Marc;on received a dams and encroachments permit from 

DER, under the terms of which Marcon was authorized to construct and 

maintain a dam at a point which is approximately 1,500 feet upstream 

from the point-where the treated sewage effluent from its proposed 

sewage treatmen_t plant would first enter Sand Spring Run and to 

create a lake, Sand Spring. Lake, behind that dam. 

In its Waste Water Report, the ~ngineering consultant for 

Marcon suggested that if it became necessary in a drm~ght situation 

to increase the flow in Sand Spring Run, this dam could be. opened 

and, without consideration of rainfall or flow into Sand Spring Run 

from any other source, by utilizing not more than 3/4 of the volume 

of Sand Spring Lake, a flow of . 50 CFS could be maintained from 

Sand Spring Lake to Sand Spring Run. This engineering consultant 

concluded that "the minimum 7-day flow will never be below 0.61 CFS 

(.50 CFS from the lake and .11 CFS from theoretical 7-day Flow 

Occurring Once in 10 Years) under the wor~t possibie conditions". 
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Although said sanitary engineer employed by DER h• 

determined that the Q (7-10) flow in Sand Spring Run w~ 

he chose to rely on the determination of said consultin I 

that the Q (7-10) flow was .11 CFS. Furthermore, said ~ 1 

engineer accepted the ~onclusion that a flow of water at 

rate of . 50 CFS could be maintained from Sand Spring Lakt: 1 

~pring Run during a Q (7-10) period without any independ~ 1 

analysis whatsoever as to· whether that conclusion was cor 

Said sanitary engineer established effluent limitati( 1 

especially as. to the ammonia nitrogen, which would be pres 

said effluent being discharged from Marcon's proposed trea 

by utilization of a.mass balance of the discharge effluent 

Q (7-10) flow in Sand Spring Run, as augmented by the flow f 

Spring Lake, to-wit, .ll CFS plus/ .50 CFS or a total Q (7-1( 

of .61 CFS. It must be stated, however, that said sanitary 

built into his effluent limitations such a safety factor .tha· 

if the Q (7-10) flow in Sand Spring Run, as augmented, was or. 

CFS, he believed that said effluent limitations would not hav 

altered and that there would be no adver~e polllutional conseqt 

to either Sand Spring Run or to Lake Maskenozha. 

There was significant conflict in t~e ranks of DER as to 

whether these permits should be issued. It would appear that t 

most significant areas of conflict were as to: (1) whether the 

development of the homes as proposed by Marcon constituted "necE 

economic or social development" so as to justify a _change 
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existing high quality of Sand Spring Run under the anti­

degredation provisions contained in Chapter 95, Section 95.1 (b) 

of the Rules and Regulations, supra, and (2) whether the flow 

augmentation as proposed by Marcon, which enabled DER to prescribe 

a higher ammonia nitrogen effluent limitation, was not merely an 
'-" 

unacceptable substitute for good waste treatment. 

Clearly, both thes~ conflicts were resolved in favor of Marcon,, 

but not before, as to the second conflict above mentioned, DER 

required Marcon to secure an amendment to its said dams and 

encroac~ents permit'to include an obligation that it would provide 

a minimum flow from Sand Spring Lake to Sand Spring Run of .50 

CFS at all times. Marcon complied with this requirement. 

We have found that Marcon and, therefore, DER were wrong in the 

determination that the unaugmented Q (7~10) flow in Sand Spring Run 

is .11 CFS. We find that such unaugmented flow ;i.s . 06 CFS. 

We have found,'after laboriously reviewing the divergent 

testimony of well qualified experts,_that even with the most 

ootimistic calculation with regard to whether a continuous flow of 

.50 CFS can be discharged from Sand Spring Lake to Sand Spring Run, 

there will be at least fifty-one days in a once in ten year drought 

year, some of which days will occur in a Q (7-10) period, when it will 

not be possible for Sand Spring Lake to provide such a continuous 

rate of flow wi.thout reducing the capacity of Sand Spring Lake to 

a point where it is less than 25% full, below which point there 

would be harm to fish and aquatic life in that Lake. 

We have found that there will be times in a Q (.7-10) period 

when there will ·be little or no flow from Sand Spring Lake to Sand 
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Spring Run. At those times, the flowin Sand Spring Run will only 

be augmented by the flow from the drainage area between Sand Spring 

Lake and the proposed point of discharge of said sewage -treatment 

plant. Although the rate of flow from this drainage area during 

a Q (7-10) period was not computed, it is obvious that it would 

be nowhere near .50 CFS. 

We have found that by reason of the fact that the flow in Sand 
-

Spring Run during some part of a Q (7-10) period will be at a rate 

which is not significantly higher than .06 CFS, the final effluent 

limitations for the proposed discharge as prescribed by DER are 

excessive, at least as to ammonia nitrogen, 6 even assuming only a 

25,000 GPD discharge from said proposed sewage treatment plant, which 

is the highest volume as to which the plant is now designed to 

handle. 

We have found that a discharge of effluent from said proposed 

sewage treatment plant the components of which are within such 

finally prescribed effluent· limitations will, for tha.t part· of a 

Q (7-10) period in which there will be little or no flow augmentation, 

harm aquatic life in Sand Spring Run. Furthermore, for that part 

of a Q (7-10) period in which there will be little or no flow 

augmenta~ion, with the effluent limitations as finally prescribed, 

the highest and best practicable means of waste treatment will not 

be provided. 

6. It may very well be that the effluent limitations as to other 
. components of this discharge would also be excessive during this 

Q (7-10) period. We simply were not given"any insight as to which 
other limitations, with the possible exception of that as to 
phosphorus, would be included in that category. 

-303-



These problems can have immediate adverse environmental 

consequences, since a Q (7-10) period can occur at any time. 

The conflict among the various experts called to testify in 
' I 

this matter was, -as to the potential for environmental harm to 

Lake Maskenozha by reason of the discharge for Marcon's proposed 

sewage treatment plant, even more pronounces than the conflict 

among them as to what was the unaugmented and augmented Q (7-10) 

flow in Sand Spring Run. 

Marcon, by its consultant, took the position, when its Waste 

Water Report was submitted to DER, that with the implemen~ation of 

.appropriate effluent limitations, there would be ~o adverse impact 

on Lake Maskenozha or any usage downstream of Lake Maskenozha. 

The consultant indicated that most or all of the ammonia nitrogen 

in the discharge from said plant would be assimilated in Sand Spring 

Run and deposited as particulate organic nitrogen and that Sand 

Spring Run would quickly replace the oxygen demand created by the 

t·reated effluent. It would appear that the consultant was stating 

that by the time the effluent from said treatment plant reached 

Lake Maskenozha, which is 6,000 feet downstream from the point of 

discharge from said treatment plant, there would be no adverse 

impact therefrom on Lake Maskenozha. 

Unfortunately, Marcon did not provide analyses of the water 

in Lake Maskenozha, DER did not require Marcon so to do and DER did 

not independently do so during the permit review process. 
The first study which gave any insight into the quality of the· 

waters in Lake Maskenozha was performed on behalf of Appellants by 

repres·entatives of a consulting firm just prior to the connnencement 

of the hearings in this consolidated matter. 
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Several significant conclusions were made by an able biologist 

from this consulting firm. The first was that the northeast corner 

of the:.Lake, into which Sand Sp~ing Run flows, was separated from the 

remainder of the Lake by many stumps and logs _and that as the 
. 

result of such separation the waters in.. this northeast corner, described 
. . . 

as the "embayment" did not mix with the other waters in the Lake. 

The second was that the embayment area is presently phospqorus 

limiting, which means that the destrtictive process of eutrophication 
. -

in the Lake will not be accelerated unless danger levels of phosphorus 

are exceeded. The third was that danger levels of phosphorus in the 

embayment will be exceeded during the period when 25,000 GPD of 

effluent is being di~charged from said treatment plant if there are 

three plant malfunctions per year and at all times during the period 

when 175,000 GPD is being discharged therefrom. 

E~ually able biologists called to testify on behalf of DER and 

Marcon did,,not agree with the basic conclusion of the biologist who 

represented Appellants that the waters in the embayment were not 

mixed with the other waters in Lake Maskenozha. 

This conflict was never resolved with such a reasonable degree 

of scientifid certainty that this Board can make a finding as to the· 

validity or invalidity o£ said basic conclusion. 

DER, however, was so sufficiently concerned about the conclusions 

of the Marcon consultant-biologist with regard to phosphorus being 

the limiting nutrient in Lake Maskenozha, that at a point when it 

appeared that the hearings in this matter would be concluded, DER 

requested that the record remain open in order that a chemical 
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and biQlogical survey of Lake Maskenozha, and especially of the 

embayment area, could be performed. 

This survey'was performed and water samples from the embayment 

area were algal assayed. The results of this algal assay clear~y showe 

that the embayment area was nitrogen limiting and not phosphorus 

limiting. Unfortunately, even this investigation is not conclusive, 

since this algal assay result is reflective only of the conditions in 

the embayment on one given day. All the experts agreed that on any 

other given day a different result could obtain. The only proper 

method to resolve the dispute as to what is the li-miting nutrient or 

nutrients in Lake Maskenozha is to perform an algal assay on samples 

taken therefrom during each of 'the four seasons of the year. This 

was not done. 

At this point, it is appropriate to assess the constitutional, 

the statutory and the regulatory significance of what we have found. 

In prescribing excessive effluent limitations for this discharge, 
. ' 

especially as to ammonia nit;:rogen, which limitations would be in force 

during the critical Q (7-10) period, DER has created a situation 

where Marcon would be in violation~£ Chapter 95, Sections 95.l(b) 

and (c) of the Rules ~nd Regulations, supra, 25 Pa. Code §§95.l(p) and 

(c) in that uses presently possible in Sand Spring Run would be pre-

eluded and in that the b~st practicable means of waste treatment would 

not be provided. Also, at this time the in-stream criteria for ammonia 

nitrogen would be violated which constitutes a violation of 25 Pa. 

Code §95.l(a). Furthermore, for that part of a Q_ (7-10) period in 

which there will be li.ttle or no flow augmentation in Sand Spring Run, 

there would be a substantial risk of harm to aquatic life in Lake 
' . 

Maskenozha, and the undesirable process of eutrophication as to Lake 

~ozha could easily be accelerated. The latter effects violate 
Section 401 of The Clean Streams Law, 35 P.S. §691.401 as well as Artie 
I, §27 of the Pennsylvania Constitution. We arrive at these latter 



questions with regard to the potential .for environmental harm to 

the Lake because we have little doubt that excessive quantities 

of ammonia nitrogen will cause some degree of harm to the Lake 

and to the uses thereof. 

In prescribing excessive effluent l~itations for this 

discharge, especially as to ammonia nitrogen, DER has literally 

guarantee~ the eventuality that Marcon will be in violation of 

Sections 201 and 202 of "The Clean Streams" Law, supra, 35 P.S. 

§ § 691. 201 and 691. 202 7 . 

7. In these Sections, as they were written on the date when these 
permits were issued, it is provided as follows: 

" § 691 .. 201. Prohibition against discharge of sewage. 
No person or municipality shall place or permit to be placed, 

or discharge or permit to flow, or continue to discharge or permit 
to flow, into any of the waters of the Commonwealth any sewage, 
except as hereinafter provided in· this act." 

" §691.202. Sewage discharges. 
No municipality or person shall discharge or permit the 

discharge of sewage in any manner, directly or indirectly, 
into the waters of this Commonwealth unless such discharge is 
authorized by the rules and regulations of the board or such 
person or municipality has first obtained a permit from the 
department. Such permit before being operative shall be 
recorded in the office of the recorder of deeds for the county 
wherein the outlet of said sewer system is located and in case·the 
municipality or person fails or neglects to record such permit, 
the department shall cause a copy thereof to be so recorded, and 
shall collect the cost of recording from the mtitnicipality or 
person. No such permit shall be construed to permi.t any act 
otherwise forbidden by any decree, order, sentence or judgment of 

• any court, or by the ordinances of any municipality, or by the 
rules and regulations of any water company supplying·water to the 
public, or by laws relative to navigation. For the purposes of this 
section, a discharge of sewage into the waters of the Commonwealth 
shall include a discharge of sewage by a person or municipality into 
a s·ewer system or other facility owned, operated or maintained by· 
another person or municipality and which then flows into the waters 
of the Commonwealth. A discharge of ,sewage without a permit or 
contrary to· the terms and conditions of a permit or contrary to the 
rules and regulations of the board is hereby declared to be a 
nuisance." 
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By virtue of our finding that there will be at least fifty-one 

days in a once in ten year drought year, some of which days will 

occur in a Q (7-10) period, when it will not be possible for 

Marcon to continuously augment the flow in Sand Spring Run from the 

waters in Sand Spring Lake at the rate of .50 CFS, there will be a 

violation of the amended dams and encroachments permit which Marcon 

received. 

Finally, we must conclude that in prescribing these excessive 
-

effluent l£mitations, DER has failed to properly cons~der the present 

and possible future uses of Sand. Spring Run and Lake Maskenozha, which 

it had the duty to do under the provisions contained in Section 

5 (a) (2) of The Clean Streams Law, supra, 35 Pa. §691.5 (a) (2). 

Given the existence of the above mentioned violations, the 

action of DER in which these permits were issued must be deemed 

to be violative of the provisions contained in Article I, Section 27 

of the Pennsylvania Constitution; this is because the action does 

not "pass" the threefold Payne v. Kassab test of compliance with 

the mandate contained in that provision in that there was not 

compliance with an applicable statute and an applicable regulation; 

furthermore, by reason of the environmental harm which will occur 

given these violations, it cannot be said that the record demonstrates 

a reasonable effort to reduce the en-vironmental incursion to a 

minimum; finally, even though we have found that this proposed 

development is economically necessary, the environmental harm which 
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w~ll result from the issuance of these permits clearly outweighs 

the benefits which will be derived therefrom. 

It is clear from our findings and our discussion to this point, that 

we cannot sustain the issuance of these permits in their present form. 

It is not clear that the problems with which we are dealing that the 

action of OER in granting these permits cannot be cured. If it 

were true that'these problems arise strictly because we have found 

that Marcon cannot· sustain a-continuous flow of .50 CFS in Sand 

spring Run from Sand Spring Lake during a Q (.7-10) period, a rate 

of flow which MI. Stepanski, the reviewing DER sanitary engineer 

testified was unnecessarily high and because we have found that the 

ramifications of our ab<;>ve described finding are that DER has 

prescribed effluen·t limi.tations which are improper, we would 
' 

serious~y consider whether we should remand this matter to DER. 

By such a process,DER could investigate whether Marcon could sustain 

a continuous Q (7-10) flow from· Sand Spring Lake to ?and Spring Run 

0f less than .50 CFS, perhaps .30 CFS,and/or whether the effluent 

limitations, as prescribed, should be made·more stringent so as 

to reduce, inter alia, the amount of ammonia nitrogen entering 

Sand Spring Run and Lake Mas~enozha and/or whether Marcon is capable 

of re-designing its proposed treatment.plant to meet any such more 

stringent l~itations. Our consideration of this alternative to a 

decision that the appeals filed by Appellants should be sustained 

without more, would be motivated by the fact that Marcon has proved 

to us that the development of Sections 19 through 22 of ~vild Acres 

is economically necessary. 
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However, these problems do not arise strictly as the result 

of our findings as to flow augmentation continuity and effluent 

limitations. Even if it were determined that all of the above 

"corrective measures" could be taken, there would still be no 

resolution of what we believe is the serious and substantial 

question of: whether the high quality waters of Lake Maskenozha 

will be irrevocably harmed by the discharge from Marcon's 

proposed treatment plant. 

Was it the burden of Marcon and DER to prove that no such 

environmental harm would be caused or was it the burden of Appellants 

to prove that environmental harm w9uld be caused? In our 

adjudication in Concerned Citizens For 'orderly Progress vs. 

CoiiDD.onwealth of Pennsylvania, Department of Environmental Resources 

~Emerald Enterprises, Limited,.EHB Docket No. 75-161-W (issued 

February 11, 1976) affd, supra, we held that where a sewage 

treatment plant permit is granted to allow a discharge into a high 

quality low-flow tributary, the burden of proof as to the legality 

and propriety of that permit, must be upon DER and the permittee. 

Earlier~ in Beitman vs. Commonwealth of Pennsylvania Department of 

Environmental Recources, Docket No. 72-385-B (issued August 20, 

1974), 3 EHB 297 (1974), 67 D & C2d. 499 (1974), we held that 

where an appellant had sufficiently alerted us to the environmental 

problems which could arise by virt1:1e of a decision to. locate a 

sewage treatment plant on a site which was subject to flooding, it 

was the duty of either the permittee or DER to come forth with 

clear and concise evidence as to whether such decision was 

prudent. 
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We adhere to our conclusions in those cases and, as we 

stated earlier, neither Marcon nor DER has provided ·sufficient 

evidence to us from which we can conclude that there will be no 

environmental harm to Lake Maskenozha even assuming the institution 

of the above described "corrective me4sures' 1
• This is unfortunate 

since this issue might very well have been resolved in favor of 

Marcon if the "embayment non-mixin_g theory" could have been 

scientifically tested and if additional algal assaying work had 

been performed on samples taken from the embayment area,,of Lake 

Maskenozha in each of the four seasons of the year. 

Because we have no indication that this additional testing 

has been performed and because th~s litigation has already been 

quite protracted, we mnst sustain these appeals. 

I 
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CONCLUSIONS OF LAW 

1. The ~oard has jurisdiction over the parties and over the 

subject matter of this Appeal. 

2. In issuing Water Quality Managment Permit No. 5278404 to 

Marcon and/or to Delaware Sewer Company and in issuing NPDES 

Permit No. PA 0060160 to Marcon, DER has violated the provisions 

contained in Section 5 (a} (2) of '''The Clean Streams Law", supra, 

35 P.S. § 691.5 (a) (2) and the provisions contained in Sections 

95.1 (b) and (c) of the Rules and Regulations adopted by the 

Environmental Quality Board for and on behalf of DER, 25 Pa. Code 

§ § 9 5 . 1 (b) and (c) . 

3. In issuing the above permits to Marcon, DER has literally 

guaranteed the eventuality that Marcon will be in v~olation of 

Sections 201 and 202 of "The Clean Streams Law", supra, 35 P .. S. 

§691.201 and 691.202. 

4. In issuing the above permits to Marcon, DER has violated 

the provisions contained in Article I, Section 27 of the Pennsylvania 

Constitution. This. is for the reason that such action by DER does 

not survive the Payne v. Kassab tests for compliance with said 

Constitutional provision in that (1) there was not compliance with 

all applicable statutes and regulations relevant to the protection 

of the Commonwealth's public natural resources; (2) the record does 

not demonstrate a reasonable effort to reduce the environmental 

-312-



incursion to a minimum; (3) the environmental harm which will 

result from t~e ~ssuance of these permits clearly outweighs the 

benefits which will be derived therefrom. 
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AND NOW, this 4th day of September 1981,_ the 

consolidated appeals of Maskenozha Rod & Gun Club, Mink Pond 

Club, Little Bushkill Rod & Gun Club, Lehman Lake Rod & Gun Club, 

and the Township of Lehman are hereby sustained, the action of 

the Commonwealth of Pennsylvania Departm~nt of Environmental 

Resources in issuing National Pollutant Discharge Elimination 
. 

System Permit No. 0060160 to Marcon Inc. is hereby reversed, the 

action of. the Commonwealth of Pennsylvania Department of 

Environmental Recources in issuing Water Quality Management 
-

Permit No. 5278404 to Marcon Inc. is hereby reversed and said 

permits are hereby set aside. 

BY: 

DATED : September 4 ,· ·.1981 

ENVIRONMENTAL HEARING BOARD 

PAUL E. WATERS 
Chairman 
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COMMONWEALTH OF PENNSYLVANIA 

.ENVIRONMENTAL HEARING BOARD 
Blackstone Building 

TOWNSHIP OF MIDDLE PAXTON 

First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(71 7) 787-3483 

PENNSYLVANIA ENVIROl'lr.ffiNTAL MANAGEHENT SERVICES, lNC. 
MIDDLE PAXTON CONCERNED CITIZENS 

Docket No. 80-127-W 
80-128-W 
80-129-W 

v. Solid Waste Management Act 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Paul·E. Waters, Chainnan , June 30, 1981 

This matter corres before the· l::xJard as ~ app3als fran a decision by 

DER granting a pennit under the Penna. Solid Waste Hanagement Act, Act of July 31, 

1968, P. L. 788, as amended, 35 P.S. §6001", et seq. to Pennsylvania Enviromrental 

!1anagement Services, Inc. for a landfill to be located in Middle Paxton Township 1 

Dauphin County. Both the township and a group of a::mcem.ed citizens have appealed 

arguing that DER has failed to cbmply with Article I S....oction 27 of the Constitution 
. / ' 

and raising a large number of other issues. PEMS has also appealed. TPe :penni ttee 

argues that certain conditions in the p3:r:mit are iroprop3r. The matters were consoli­

dated for hearing and a vi.ew of the premises was conducted. 

FINDINGS OF FACI' 

1. App3llant Pennsy 1 vania Enviromrental ,i•1anagement. Services 1 Inc. (PEMS) 

is a corporation 1 engaged in the business ·of landfill operations, and is the penni ttee. 
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2. Appellant, Township of Middle Paxton is a township in DaUphin County, 

the governm=ntal unit in which the prop:>sed landfill is to be located. . 

3. Appellant Middle Paxton Concerned Citizens, Inc. , herein Citizens, is 

composed of a group of residents in the general landfill area who are opposed to 

the landfill siting. 

4. On August 8, 1977, PEMS sul::mitted to the Carirronwealth of Pennsyl­

vania, Depart:rrent of Enviro:nm=ntal Resources, Bureau of Solid Waste Managenent 

q.n application for a sanitacy landfill facility to be located in Middle 
. . 

Paxton Township, Dauphin County. The application was marked as I.D. No. 10118. 

5. Between March 28, 1978, and January 3, 1979, DER reviewed the appli-

cation, additional sul:missions and the public COil.liEilts. 

6. Also between March 28, 1978, and January 3, 1979, during the pen-

·•· dency of the PEMS application, DER extensively revised its J;XJlicies regarding the 

managem:nt of leachate generated at landfills. 

7. As a result of this revision, DER currently requires an applicant to 

prop:Jse a satisfacto:ry, pennanent solution for the treatrrent and diSJ;XJsal of leachate 

which does not. depend up6n a party other thah .the applicant. This require:rrent is 

referred to as the "no third party" reqU.irement. · 

8. On July 17 1 1979, DER denied PEMS' application. 

9. On August 15, 1979 1 PEMS filed an appeal fran the denial. 

10. On November 27 1 1979 1 Middle Paxton Tc:M.nship and. ~:1iddle Paxton 

Township Concerned Citizens were :[:enni tted to intervene 1 and PEMS 1 Motion to 

Remand was denied. 

11. On March 6, 1 1980, DER 1 s Motion to Remand was granted by Order of the 

Environrrental Hearing Board (EHB) which Order pennitted a remand period of 60 days 

for the purpose of DER to consider additional infonna.tion. fran~ PEMS relating to 
<o 

leachate rnanagE!llEnt _ andd:o. conduct an en\>irorurental assessn:ent~ :-. 



. 
12. PEMS 1 application was the firpt application· prior to August 19, 

1980, for which a solid waste manageireilt pennit was subsequently issued by DER, 

that was reviewed pursuant to DER 1 s Environrrental Assessment Procedure (Mcdule 9) • 

Such procedure is presently deemed necessary by DER to :fulfill its obligation under 

Article I, Section 27 of the Pennsylvania Constitution (Stipulation of DER and PEMS, 

January 22, 1981). 

13. At the DER meeting of May 2, 1980, at whi.cli ~' M:Jdule 9 sul:mission 

and the agencies' review· of those responses ~e a:>nsidered, ~presentatives of 

appellants Township and Citiz~ were· invited, but they did not attend. 

14. On May 6, -1980, the remmd period ended. 

15. On July 11,.1980, DER approved and issued to PEMS Solid Waste Permit 

No. 101118, which pe:onit contained a number of a:>nditions governing the operation 

of the facility. 

16. On August 8, 1980, PEMS appealed certain of the a:>ndi tions a:>ntained 

in the Pe:onit, Docketed as No. 80-128..,w. 

17. On August 8, 1980, Township appealed the issuance of the Pennit, Docketed 

:as No. 80-127-w and on August. ll, 1980, Citizens appealed the issuance of the Permit, 

Docketed as No.'·'80-129-w. 

18. On November 5, 1980, EHB entered an Order of Partial. Settlenent Ad­

judication wherein PEMS and DER agreed to rrcd.ify certain of the Conditions for which 

an appeal had been taken by PEMS. 

19. On November 14, 1980, the County of Dauphin and the City of Harris­

burg filed Petitions to Intervene. 

20. On December 2, 1980, EHB entered an Order denying the Petition to 

Intervene of Dauphin County and entered an Order granting the Petition to Intervene 

of the City of Harrisburg. 

21. On Februru:y 27, 1981, the Hearing Examiner and Counsel a:>nducted a 

visit to the site of the penni tted PEMS landfill in Middle Paxton Township. 
. ; . 

22. __ 'J'l]..§_~og"~g DER staff, j.n ,CX?njunction with theii review of PEMS 1 

application, inspected the site in Middle Paxton Tc:mnship: Mr. Steigman and 
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Mr. Snyder; Mr. Sirrm:ms, on four occasions; Ms. Glotfelty; Mr. I<rerrpasky; 

Mr. Peffer, on two occasions; Mr. Curran; Mr. Tritt, on two occasions; and 

Mr. Merchant. 

23. PEMS 1 application was the first application for a leachate treat­

rrent system, with a spray application of leachate, that was approved through the 

one-penni t review process. 

24. The chief variable with regard to how soon the landfill would 

generate leachate is the operating procedure of the landfill. 

25. Experts for PEMS testified that no leachate will be generated at the 

landfill for a period of years. 

26. The characteristics of leachate varies over time, depending on the 

precipitation, terc"q?erature and other environmental conditions, and that is why some 

flexibility is necessary for leachate treatment facilities, as, for example, whether 

or when to add a sea;>nd clarifier or nitrification/denitrification unit. 

27. The proposed leachate treatment system consists of a lagoon or equali­

zation basin, with aeration; a clarifier unit; an c3It'['(Onia stripping unit; a biologi­

cal treatment unit; a nitrogen rerroval unit, if necessary; and a settling basin. 

DER detennined that the treatment system could achieve the applicant 1 s predicted 

BOD and c3It'['(Onia nitrogen rerroval rates. 

28. Expert professional opinion indicates that the proposed treatment 

facility will rreet the effluent criteria for nitrogen without the nitrification/ 

denitrification unit and that this unit was added as a safety rreasure. 

29. Fran the settling basins the treated leachate will be ptlii'JP=d to the 

spray field, Area 5. 

30. For the appropriateness of the Spray Irrigation System, DER made its 

detennination on the basis of site specific soil, geological and hydrological 

characteristics. 

31. The spray irrigation system is desi91;1ed to apply treated leachate 

at the rate of only one-third of an inch per day, even though the soils in the spray 
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field are capable of accepting an inch per day, and spraying will not be done 

during inclem=nt weather, both of which provisions are to insure that treated 

leachate will not run off the spray field and into Ditch 3. 

32. If the progression of landfilling indicates that there will not 

be sufficient spray area for the leachate to be generated, then PEMS would not be 

pennitted by DER to develop the full site until adequate spray is provided. 

33. The landfilling will ccmnence at the southwesterly comer of the 

site and proceed northerly and easterly, i.e. , begin with Area 1 then to Area 2, 

Area 3, then Areas 6 and 4. Within each area, filling will proceed from the 

southeasterly comer (Pad 1) and proceed in a northwesterly direction (Pads 2, 3 

and 4). 

34. DER dete.nnined that the site has existing swales that cany off 

natural precipitation and that after construction of the landfill the runoff will 

continue to be carried by the natural swales. 

35. During the period of operation of the landfill, erosion and sedi­

mentation control procedures have been proposed in detail but the exact timetable 

and location~· to employ these procedures depends on the operation stage, time of 

year and actual tonnage of waste being deposited. 

36. DER detennined that the erosion and sedirnentation control measures 

to be employed for interim slopes, which measures include temporary cover, sodding, 

and mulching, were sufficiently detailed and met the requirem:mts of DER. 

37. The drainage ditches are designed to divert stonnwater away from 

the working area of the landfill in order to prevent erosion, to prevent water 

from mixing with the refuse and to rn:inim:i..ze problems with working conditions. 

38. The application included details as to the depths of the gromdwater 

in Wells Number 1, 2, and 3 and the date when the depths were measured. 

39. Dr. Earl testified that his studies revealed the presence of localized . . 

fragipans which are ·puddles or ponds of shallow water found laying on top of tight or 

highly .irrpel:meable soil, and that these fragipans cause local, seasonal high water 
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phenc:m:ma, occurring particularly in the spring. He further testified that said 

fragipans are not part of the regional water table and they are fonnd in the soil 

profile at a level. where they will be excavated during construction, but these 

assertions were not clearly established. 

40. On the February 27, 1981 site visit, three flows of water were ob­

served near Test Pit No. 6 and all were located within the central swale, an 

area which will not be disturbed by the operation of the landfill. 

41. The application includes information that the nonitoring ~lls 

will be drilled to a depth that will allow noni toring of the upper part of the 

groundwater system, which part is the first to be affected if there is any pro-

blern. 

42. The application includes details as to M:>nitoring Wells M-3 and 

M-5 which are located so as to nonitor the shallow groundwater that errerges at 

F~shing Creek. 

43. PEMS has sul:m.i.tted on its application that it will use one of three 

liners, all of which are approved by DER regulations; said liners are of sprayed 

asphalt or manufactured membrane. 

44. The· purp:>se of the sul:rlrain system is to noni tor the integrity of 

the liner and, therefore, is not to be ·connected to the leachate drains. 
- ...... - ~ '~ 

45. DER has no requirerrents as to the a:nount of cover material that must 

be available on-site. 

46. Manufacturing of soil, for cover material, is pJSsible at any land-

fill site, and a vibrating screen can be used for this purp:>se. 

4 7. DER regulations do not require that an applicant specify where on­

site haul roads are to be located. 

48. Actual routing of on-site haul roads is within the discretion of 

the penni ttee, as long as DER regulations as to their constiuction characteristics 

are followed. 

49. DER regulations require that the on-site haul road be shown only 

from the public approach road to the fill area because the exact location of the 
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haul road within the individual -areas of the landfill itself depends on the 

configuration of the fill as it develops and the tine of year when construction 

must occur. 

SO. The gas vent pipe detail, shown on page 89 of Exhibit C-6, indi­

cates a four-inch perforated PVC pipe which is designed to provide a flow path 

for gas to be vented from the landfill mass. After the total refuse height reaches 

about twenty-four feet, the intel:mediate cover between the second and third lift 

will be penetrated by a thirty-six- inch diameter corrugated netal pipe which is 

ten foot long. The four-inch perforated PVC pipe will be placed in the center of 

the corrugated netal pipe and the corrugated pipe will be filled with crushed 

stones. As the landfilling proceeds, the pipe will be lifted and additional sec­

tions of PVC will be added until the PVC vent pipe is brought through the final 

cover of the landfill./ 

51. In developing the Environmental .Assessrrent M:Jdule 9, DER referred 

to specific significant natural scenic, historic and. · esthetic resources which 

had been identified pursuant to relevant State and Federal statutes and regulations. 

52. The Environmental Assessrrent Module 9, as applied to PEMS, consisted 

of 22 questions. 

53. DER detennined that only if substantial environmental impact could 

not be mitigated, 'M)uld it be necessary to balance the hann against the social and 

econcmic benefits to be derived fran the project. 

54. The Environmental Assessrrent Module 9 was required for all solid 

waste pennits beginning only on and after August 1, 1980. 

55. The PEMS landfill is not located in the vicinity of any identified 

national, state or local wildlife, natural or scenic 9Xea except for a state game 

land, which is located on the opposite side of a ridge line from the landfill site. 

56. As a result of the February 27, 198~ site visit, it was agreed that 

at the location of Test Pit No. 4, the height of the final contour will be only forty 
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feet above its current height, and that at the location Test Pit No. 2 the height 

of the final contour will be sixty-eight feet above its current heighte 

57. Applicant PEMS indicated and DER review substantiated that vir­

tually all of the hauling trucks ,fwould approach the site fran the west along Rte. 

443. 

58. Route 443, known as Fishing Creek Valley Road or Iegislative Route 

22005, is a state road. 

59. After reviewing PEMS' Module 9 sul::mi.ssion, DER dete:r:mined that there 

was no significant environmental hann associated with the landfill and so DER did 

not consider it necessary to weigh the social and economic benefits of the pro-

ject. 

60. The service area for the PEMS landfill includes all of Dauphin 

County, and parts of Cumberland, York and Per.ry counties. 

61. The PEMS Landfill will receive residential, COI'Cil'erical, dry in­

dustrial and dem::>li tion materials but will not handle wet industrial wastes. 

62. There is presently no way of getting to the proposed site without 

the necessity of crossing either bridges or roads some of which are restricted by 

weight limitations, as low as 14 tons (on the east of the site, and some being at 

19 and 20 tons, on the west of the site. 

63. The acoustics of the valley are such that the use of a chain saw on 

the applicant's property can be heard fran as far away as a quarter of a mile in­

dicating that a substantial noise impact will be suffered by surrounding owners 

when a constant use of heavy machinery is initiated. 

64. Th"" curre..'r'lt Dauph.L."'l Co1mty Solid Waste Plan has been funded at the 

cost of $101,000.00. $50,500.00 of which was supplied by Dauphin County and $50,500.00 

which was supplied by the Depart:Irent of Environmental Resources. The plan is not 

finished, but will take into account the plarming, zoning, population and economic 

' necessities of the waste shed in accordance with the statute. 
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65. The placement of the facility in the proposed area would ad­

versely affect the economic develo:pnent of the neighborhOod, and, has already 

begun to affect the econcmic develo:pnent in that 5C.lite land developers are now 

withholding plans pending the outcome of the decision of this ooard. 

66. The existence of the regional water table at the level indicated 

Citizens ' water table map may be a rrore plausible reason for explaining the pre-

sence of water tmder the site than a perched table on one or rrore fragipans. This 

is the depth at which water was s~ in the rronitoring wells, Test Well 6, .and 

the spring in the central swale. Each of these are within two (2) feet of one 

another, and thereby suggest a water table as opposed to a perched or fragipan. 

67. The water table may t;Luctuate as much as twenty (20) feet in the 

ground during the year. 

68. DER' s engineer did not cx:msider the effect of the concentration of 
:• 

flow into the central swale during landfill operations as opposed to the flow which 

it now has to carry; however, he admits that there will be rrore flow in the central 

swale. The reason for the change in flow is because the contours of the final fill 

will direct all discharge into the central swale whereas the present contours of the 

land will discharge much of the stonn water in a sheeting action down slope. 

69. DER' s engineer did agree that the existence of a layer of ice or a 

thin layer of frozen snow could possibly result in high runoff up to 100 percent. 

70. The local soil conservation .service is routinely involved in any 

matter involving erosion and sedi.Irentation control; however, the Department did 

not involve this service in this particular application. 

71. It is not unreasonable to expect leachate to continue to be pro­

duced for a period of 15 to 25 years after closure of the facility. 

72. Contrary to the experience of applicant's consultant, Dr. A. A. 

Fungaroli, applicant has projected a BOD influent content of 7, 500 milligrams per 

liter; when, in fact, applicant' s consultant's experiences for BOD range from 
' . 

approximately 10,000. to 13,000 milligrams per liter having an average of approxi­

mately 11,000 milligrams per liter of OOD • 
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7 3. With respect to the second phase of the treat:Irent schematic, the 33 

percent renova.l of anm:mia nitrogen appears to be optimistic at best in view-

of the existing studies established by DeWalt and Chaine which fol.md rerrova.ls 

to be in the range of zero percent to 26 percent with the average EOD renoval 

being 13 percent. Moreover, one other facility designed by applicant' s consul­

tant, the North Hempstead facility, showed a nexi.mum EOD renoval of 23 percent. 

7 4. Based upon all reasonable and fair assumptions including the 

data of the applicant itself, it w:)uld appear that the nitrogen/denitrification 

process (stepno. 5) will be essential to this treat:Irent facility. The present 

pennit gives the applicant the opportunity of not developing such a treat:Irent cap­

ability unless. its effluent exceeds 25 milligrams per liter of nitrogen. 

75. Pit 6 has water at 60 inches which is the regional water table 

rather than a "perched water table" as claimed by applicant's geologist. 

76. Applicant's geologist could not locate to within 150 feet the 

sources of springs in the: center swale. 

77. Using the water table map of the Citizens' geologist, the well eleva­

tions are within two feet of. the geologist' s predictions. 

78. Fragipans could be ~cted in areas mapped on the soils map as 

AoB, AbB2, BtB2 1 ~' known as Albrights 1 Brinkerton and Armagh and Andover soils. 

There is no real typical characteristic of fragipan fanning in soils over cat­

skill or Pocono type fonnations. 

79. Mottling is usually fol.md above a fragipan. 

80. Pit 10 has a fragipan, no nottling is noted in pit 10. No nottling 

noted in pit 9 although a fragipan noted. No rrottli.."lg is noted i."l pit 20 alt..~ough 

fragipan is noted. Pits 25 and 26 on op:posite sides of approximately 150 feet seep 

area show- no evidence of fragipan. 

81. Three pits show nottling. Eight show fragipan. 
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82. If fragipan exists as applicant 1 s geologist claims, then he con-

cedes a real need for interceptor trenches at edges of pads. However, there are 

no specifications or rrention of these in plans. 

83. Of 30 test pits, 16 had entries of "damp", rroist", or "wet" or a 

combination of them. 

84. Applicant's geologist concedes it is possible for grotmdwater to 

pass under a swale to the other side. 

85. Groundwater will follow fracture zones. 

86. At least one source of water in the central swale was unmapped by 

the applicant 1 s geologist as observed on the view of Feb~ 27, 1981. 

87. The longevity of the site is detennined by how many tons of mate­

rial will be deposited there per day. 75 tons/day would equal 231 years landfill 

life. 150 tons/day would equal 116 years. 300 tons/day would equal 58 years. 

600 tons/day would equal 29.5 years. These factors are based on one cubic yard of 

c6mpacted refuse weighing 1, 000 potmds, and the landfill recei v..ing refuse 300 . days 

per year. 

88. Of. the three principal types of liners, the sprayed-on asphalt type 

liner is temperature dependent and can only be applied at certain tirres of the 

year. In view of the limitations of the pennit that only 5 acres may be worked on 

at any one time, this liner may not be ~eable at certain times of the year. 

89. Sarre of the leachate transmission pipelines leading from the lined 

landfill areas were laid in shallow creep zones. Such zones are located on 

colluvial soils (slopes covered by soil that rroves down slope). Shallow pipelines 

located in such zones can break when the soil rroves. If the pipes were to break 

there would be an tmcontrolled discharge of leachate from the landfill and a pol-

lu~~n problem ~an exist. 

90. The anm:::mia nitrogen rerroval of 80 percent appears _to be misleading 
; . 

in that the applicant used average percentages that obscures the fact that the 
?";,. 

applicant's supporting docurrentation shows that during half the tests these levels 

were not nearly achieved. 
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91. Mr. Rosso, the only DER engineer who reviewed the plans did not 

review any plans· with respect to gas venting. This :rreans that no engineer had 

reviewed the gas venting plan. 

92. No one in the Department confinred the effluent content or vol­

umes stated by the applicant. 

93. There are three bridges to the west of the site which have been 

posted with weight limitations on Pennsylvania Route 443 and two bridges to the 

east of the site which have been so posted. · The three bridges to the west of the 

site have weight limitations of 19 tons, 20 tons and 20 tons, respectively, and 

the bridges to the east of the site have weight lirni tations of 14 tons and 19 tons. 

The Blue Mountain Parkway, a Township Road, giving same access from the south and 

Linglestown area to the site has a p:>sted weight lirni tation of 5 tons. 

94. Exhibit T-16 derronstrated one of the nost dangerous curves on 

Route 443, which is posted with reduced speed signs and di:rrensioned with rather 

narrow pavement. T-17 shows another dangerous curve on Pennsylvania Route 443, 

which also reflects reduced speed lirni t signs: Both of. said curves are located 

on the western (approach) side of the proposed landfill site. 

95. Pennsylvania Route 443 has been closed during ~s of flooding 

when water would cross the highway. This has happened two or three times a year 

since 1972. Route 443 becc:mes impassable when, instead of water going under 

bridges, the volume of water is such that it spills out over the roadway. This 

condition does not only happen at flood times, but rather it can happen once or 

twice in the SI?ring. During the past ten years the road has beco:rre :impassable 

approximately 8 times. The road may beccme impassable frcm one day to as long 

as five days. 

96. No inquiry was. made with regard to fire protection and the loca­

tion ot fire equiprrent. 

97. The head of the environmental asses~t unit, when she did her 

environmental assess:rrent, was not awar~ o:f:_ the fact that the fill height above 
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grade ~uld exceed 45 to 50 feet. In fact, it will exceed 80 feet. Eg., C-7, 

p. 3, grid 3200 (horizontal) and 2600 (verticitl) shows 85 feet above original 

grade. 

98. The Township Board of Supervisors, its Planning Ccmnission and 

its professional planner all agreed that the Pennsylvania Route 443 was undesire-

able as an access road for placerrent of a substantial industrial use such as a 

landfill use. 

99. The Middll.e Paxton Township corrmunity has no present or anticipated 

future need for the use of a landfill in its com:nunity inasmuch as it has ready 

access to the Harrisburg incinerator. 

100. From the planning perspective, the idea of having a sanitary land-

fill in a residential neighborhood abutting residential uses would be a negative 

influence not only to the existing residential uses but ~uld have the effect of 

discouraging further residential developrrent of the area. 

101. There are virtually no comnercial uses in the entire Fishing Creek 

Valley. 

102.. The Township's planner did a study and detennined that the appli-

cant's landfill would have an adverse econcmic .irrpact on the Fishing Creek Valley 

corrmuni ty. 

103. There are many fine residential homes which are unique in the area 

located in and arrong the many trees and bushes along the valley road and toward 

the IID'lm.tains on each side of the valley. 

104. The abutting valley to the north of Fishing Creek Valley in the 

·Township con1:.9ins- Stoney Creek which is designated as a part of the Pennsylvania 

Sceriic Rivers system by 'Act of General Assembly. 

105. Middle P~n Township participates in the regional system dis­

posing of its waste at the Harrisburg incinerator. 

106. The use of bulldozers and other heavy equiprrent, including canpac­
·~ 

tors, will .have a severe noise impact upon the tranquil enviro:nrrent of Fishing 
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Creek Valley. :A witness, who is familiar with the noise that equi:pnent such 

as the equipirent to be used on the landfill might make, exp=cts to be able to hear 

the ·operation of the equiprrent on the landfill fran at least pne mile away. This 

is based upon his awareness of the acoustics in Fishing Creek Valley. 

107. The application was not reviewed on the basis of any social or 

economic :i.rrpact of the site. Social and econanic aspects of the application would 

only be considered by DER where responses to the environrrental assessment show that 

SOIIE aspects. could not be mitigated. 

108. The Depa.rtrrent never attempted to balance any particular hann to 

the environment against the :i.rrpo~ce of the project. This was dete:rmined because 

they felt there were f&N significant :i.rrpacts and that mitigating neasures could 

be employed to offset them. 

109. Chai.rrnan John E. Minnich of the Dauphin County Camnissioner's 

testified that the County had adopted a resolution on March 15, 1978, requesting 

DER to delay action on the proposed landfill site ·until the solid Wa.ste management 

study of the County was completed. Said study is a revision of the 1971 County 

plan, which does not ·recognize a need for a landfill use in Hiddle Paxton Township. 

110. On March 3, 1980, the County Ccmnissioners adopted a resolution 

opposing the establishrrent of a solid waste landfill in Hlddle Paxton Township. 
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DISCUSSION 

On August 8, 1977, Pennsylvania Environmental Management Services, 

hereinafter "PEMS", sul::m.itted to DER an application for a pennit to construct 

and operate a sanitary landfill facility in Middle Paxton TcMnship, Dauphin 

County, pursuant to the Act of July 31, 1968, P.L. 788, No. 241, as amended, 35 

P.S. §6001, the Solid Waste .Managerent Act. This action is a consolidation of 

appeals of "PEMS", the Township of Middle Paxton "Tarm.ship" and the Midldle Pax­

ton Concerned Citizens, Inc. "Citizens" frcm the grant by Depart::ment of Environ-

mental Resources "DER" of a solid waste management pe:rnri.t No. 10118 on July 11, 

1980, to PEMS. The pennit. contained nurcerous oonditions, governing the operation 

of the landfill facility. 

The pe:rnri.ttee has appealed certain conditions which are contained in 

the penni t. The Township and the Citizens have also appealed the issuance of 

the pennit by DER to PEMS. The main thrust of PEM's appeal is that the conditions 

are unreasonable and illegal, per se. The basis of the appeal of the Tc:Mnship 

is that the issuance of the penni t constitutes an abuse of discretion by the 

Depart::nent and would seriously affect the health and welfare of citizens of 

Middle Paxton Township, adequate enforcement of the Township 1 s laws and the gene­

ral safety of residents and visitors to the Tc:Mnship. The Citizens 1 appeal is 

founded on the same grounds as the Township 1 s appeal with the exception of the 

municipality 1 s special concerns. The Depart::ment had previously denied the 

issuance of a pe:rnri.t to PEMS in 1980, and after m:my rronths of litigation before 

this Board, the Depart::ment agreed to a remand and, thereafter, issued the penni t 

on July 11, 1980. 

During the proceedings before the Board, the City of Harrisburg was 

granted the right to intervene and has raised certain issues relating to the 
~·· 

econanic impact on its incinerator of the grant of the' penni t to PEMS at the loca-

tion in Middle Paxton Township. 
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PEMS sought to have the appeal of the Township dismissed on the 

basis of lack of standing to appeal. On November 3, 1980, the Board entered 

an Order deferring PEMS' notion to dismiss the appeal of the TCMTIShip Until 

after the testim:my was taken. A partial settlem:mt was approved by the Board 

with respect to the appeal of PEMS; thereby leaving only three conditions of 

the pennit still under appeal by PEMS: Condition B. I oonce.ming subsequent 

approvals necessary to fill areas 2, 3, 4 and 6, Condition B. IX requiring De­

pa.rt:mental approval of any acceptance of waste other than as noted in the per­

mit docurrents, and Condition B.XIV, restricting the hours of operation of the 

facility. The final evidentiary proceeding was held on February 27, 1981, 'Which 

included a view of the proposed site for the facility. 

The first question -we are called upon to decide is whether this 

case is to be reviewed under the old Solid Waste Managem:mt Act of 1968 No. 241 

or the new Act of July 7, 1980, Act No. 97. PEMS argued that inasmuch .as the 

pennit here in question was issued on July ll, and the new Act did not_, by its 
1 

own tenns, beccxne effective until September 5, 1980, the old act must oontrol. 

Middle Paxton Township, hereinafter "Township", oontends that the new Solid 

Waste Act must goven1, inasmuch as the hearing before the Board was a de novo 

proceeding. There is only one other p::>si tion that can be logically argued on 

this issue, and Middle Paxton Concerned Citizens Inc., hereinafter "Citizens", 
2 

assured of being at least half right, has argued that both Acts apply. There 

clearly are sorre cases which indicate that a change in the law during some pro­

ceeding in which permits are involved, requires an application of the latest 

1. A portion of the Act, not relevant here, dealing with hazardous waste, 
became effective irrmediately upon passage. 

2. This p::>sition allows Citizens the flexibility to select from each 
Act, only those provisions which are deemed supportive of its particular argurrent. 
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provisions. Altland v. Sprenkle et al. 427 A.2d 275, (1981). It is also 

true that the Board has wide latitude in hearing evidence in a de novo pro-

ceeding even though it was not made available previously to DER. Warren Sand & 

Gravel Co.~ Ina. v. Commonwealth of Pennsylvania~ Department of Environmental 

Resources 341 A.2d 556 (1975). Township cites Universal Cyclops S.C. v. 

Krawzynski 9 Comlth Ct. 176 to support its contention that the new Act should 

here be applied. In that case however, the general rule on the subject is 

stated to be-"Iegislation which affects rights will not be construed to be re-

troacti ve unless it is declared so in the Act. But where it con~ms rrerely 

the node of procedure, it is applied as of course, to litigation existing at 

the ti.ne of its passage •.• " citing Kuaa v. Lehigh Valley Coal Co. 268 Pa. 163, 

and Smith v. Fenner 399 Pa. 633. There is no doubt that the n&N canprehensive 

Solid Waste Act is not :rrerely procedural in scope. Indeed, it repeals the 

prior Act.. ,MJre importantly, the new Act specifically provides: "-all per­

mits-issued--and regulations pranul.gated under the Act (Act 241) shall re-

main in full force and effect unless and until m::xlified, amended, suspended or 

revoked." It is therefore our opinion, ·that the legislature did not intend to 

have this Board apply any of the provisions of the n&N Act, Act 97, to this solid 

waste management pennit issued prior to September 5, 1980. We turn next to the 

question of standing, to detennine who are the proper parties to this action. PEMS 

has consistently taken the position that Tcwn.ship has no standing to appeal the deci­

sion of DER in this matter. It was with reluctance that the Board, operating with an 

abundance of caution in this hotly contested matter, deferred action on PEMS ' 

MJtion to Dismiss the appeal of Township. It was our vi&N in light of Strasburg 

Associate8 v. Newlin Township 415 A.2d 1014 (1980) that a TOwnship ordL~ily 

3. In the Altland case, a Mandamus action, plaintiff sought to canpel 
a zoning official to issue building penni ts :tased on a subdivision plan that 
had been approved. The Zoning laws were subsequently amended and the Court 
ruled that plaintiff had to canply with the new provisions notwithstanding his 
.prior approved plan. · " · · 
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does not have standing to appeal from a decision involving a solid waste land-
4 

fill pennit. Township has made a valiant effort to distinguish itself on the 

facts, but we must look beyond them, to the law, and find that it does lack 

standing to appeal. Township, no doubt sensing the tenuous nature of the terrain 

upon which its standing depended, has also filed a petition to intervene in the 

other appeals consolidated in this proceeding. As we decided in Geovge Camp be Z Z, 

et aZ. and Susquehanna County Board of.Commissioners v. DER and Lyncott Corpora-

tion and Arthur Scott EHB Docket No. 76-117-H issued January 9, 1981, 25 Pa. Code 

§21.62 of our rules which sets forth standards for intervention,allow us, notwith-
5 

standing our decision on the appeal, to admit Township as a proper party intervenor. 

The petition to intervene, filed on behalf of the City of Harrisburg was also allowed, 

and we will discuss their evidence later in this adjudication. 

4. For the sake of clarity as v.-ell as candor, we should state that the 
Board does not agree that the decision in Strasburg was a proper one, but we 
deem ourselves bound to follow it, and it is for this reason that we did so in 
BusfieZd v. DER 77-128-W and do likewise now. 

5. Board Rule 21. 62 (e) states that our rules of intervention supplerrent the 
General Rules of Administrative Procedure. Rule 31.3 1 Pa. Code §31.3 provides the 
definition of "intervenors" and states "admission as an intervenor shall not be 
construed as recognition by the agency that such intervenor has a direct interest 
in the proceeding or might be aggrieved by any order of the agency in such pro­
ceeding." Rule 35.28 1 Pa. Code §35.28, provides that a petition to intervene may 
be filed by anyone claiming a right or interest "of such nature the intervention 
is necessacy or appropriate", and such "right or interest may be ... An interest ... 
not adequately represented by existing parties" and "Any other interest of such 
nature that participation of the petitioner may be in the public interest." 
Similarly, l.mder the Pennsylvariia Rules of Civil Procedure, intervention has been 
granted to parties who did not have standing to initiate legal actions. Pursuant 
to Pa. R.C.P. 2327(4) a person not a party to an action shall be pennitted to inter­
vene therein if " ..• (_4) the detennination of such action may affect any legally 
enforceable interest of such person ... " 

As per Goodrich-Arnran 2d §2327:7 p. 374, discussing Pa. R.C.P. 2327(4): 

''The exact boundaries of the legally enforceable . interest 
are not clear. It owes its origin to the desire of courts 
to prevent the curious and the meddlesome from interfering 
with litigation not affecting their rights. The result is 
a flexible, although uncertain rule whose application in a 
given case calls for careful exercise of discretion and a 
consideration of all the circumstances involved. " 

The Councy of Dauphin filed a petition to intervene and this was denied after a 
discussion revealed . that it had no admissable evidence to offer. 
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One of the few, if not the only, matter on which there is unanimity 

of opinion between the parties, is that Article I Section 27 of the Pennsylvania 

Constitution rrrust be applied in this case. The agreerrent evaporates here, as 

the question of how it is to be applied, canes on for discussion. The Consti-
6 

tutional provision with which we are concerned has been interpreted in the 

landmark case of ·Payne v. Kassab 461 A.2d 263 (1976). Our Cormonwealth Court 

there identified three things that rrrust be d.etennined when a DER penni t is at 

issue, the first; 

(i) Was there compliance ·with all applicable statutes and regulations 

relevant to the protection of the Cormonwealth 's public natural resources? 

ToWnship argues that l::oth the Clean Streams Law, Act of June 22, 

1937, P.L. 1987, as amended~ 35 P.S. §691.1, et seq. and the Storm Water 

Managem:mt Act 32 P.S.C.A. §680.1 et seq. will be violated by the landfill 

operation. The leachate which is to be collected and treated at the site is 
7 

one area of major concern. Township fears that the leachate collection 

lines and collection ponds present a clean ·stream hazard because any improper 

discharge will find its way to the streams in the area or, in the t,.K)rst case, 

to the water.wells of neighl::oring properties. It is envisioned that a large le­

achate generation in the first year or so, perhaps 775, 000 gallons, 't,.K)uld over­

whelm the facility and lead to violation of law. The sane argument is made re­

garding treat:Irent of amronia in the effluent. · ·DER and PEMS contend that rrost of 

the fears of gloom and doom are ill founded. To a large extent they concede that 

unknown future developrrents will have to be confronted as the project proceeds. 

6. Article I Section 27 provides: 

"The people have a right to clean air, pure water, and to the 
preservation of the natural, scenic, historic and esthetic values 
of the enviroruren.t. Pennsylvania's public natural resources are 
the cormon property of all the people, including generations yet 
to care. As trustee of these resources, the Corrmonweal th shall 
conserve an~ maintain them for the benefit; of all the· people. " 

7. There is extended discussion as exactly when leachate generation will 
begin~ Various opinions from one to five years w:re offered. We believe the 
time will I:e closer to one than to five years, and any effort to be rrore precise 
would reqw.re a guess. 
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DER is satisfied that with their watchful eye during developrrent and 

future inspection, the many possible clean streams violations will never in 

fact occur. In our review of the DER' s decision it w:::>uld be inappropriate for 

us to assurre, as Township does, that the calamities it forsees can not be pre-

vented through timely and thoughtful action. It goes without saying that this 

Board is unable to now detennine whether by future actions PEMS will violate 

the statute, we are satisfied that it need not necessarily do so. We have re-
8 

viewed. the laundl:y list of possible shortcomings with the future operation of 

this site, but find nothing tha-t canpels us to reverse DER' s conclusions with re-

gard to the Clean Streams Law. 

Another statute. to which our attention has been dra.w:r., is the 

Sto:rm Water Managerrent Act sup:r>a. Although both Township and Citizens raise this 

issue, neither has offered testi.nony to show that the Township has developed a 
9 

Wa.tershed sto:rm water plan as required by Section 680.5 of the Act. PEMS argues 

that its plans do adequately deal with the problems of quantity, velocity and dir-
. 

ection of sto:rm water flow~ The primary concern here, seems to be the fact that 

the natural flow is now a sheeting or broa.d based flow, but the landfill will re-

direct and concentrate this flow in such a way that erosion and flooding potential 

will be incr~sed many fold. PEMS has done a sto:rm water study and proposes to 

use as much as possible the center swale which is presently a natural drain channel. 

Rip l:§lP will be used to lessen the velocity, and we believe the water flow, to the 
10 

adjacent Berger property and to Fishing Creek can be controlled. On this record 

8. a. Ii1adequate hydrogeological survey b. Specificity as to spray operation 
i.e. application rates, nozzle size aot adequate, etc. 

9. 32 Pa. C.S.A. 680.6 provides: "Prior tq adoption, each plan shall be re­
viewed by the official planning agency and governing body of each rrn.micipali ty-" • 

10. PEMS contends that the present flow of 46 cubic feet per second will 
be reduced to 16 cubic feet per second. The sto:rm discharge for the entire 
site is projected to be 497. 5 cubic feet per second. There could be a higher 
nm-off than calculated if the site were covered with a layer of iee. 
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we see no basis to conclude that there will be a violation of the Stann Water 

Managerrent Act. 

Much, indeed too much, of the hearing consisted of testim::>ny regarding 
11 

what the DER reviewed or failed to review. The Board on more than one occasion 

was explicit in its :position that the hearing was de novo, and any shortcomings 

regarding evidence presented to or "reviewed" by DER on technical aspects could 

be supplemented by evidence before the Board. Warren Sand and Grave Z Co. v. DER 

341 A..2d 556. 

With this background then, we turn to the question, also :posed under 

the first Payne test as to whether all regulations were complied with. Township 

argues that in ·many instances, PEMS has simply rret the minimum requirerrents for 
12 

the landfill. The. quick answer is, that that is enough. We do not believe the 

regulations are unreasonable or arbitrary. It may be that study would reveal sorre 

changes that could be made for the better in the landfill regulations at Chapter 75 

this is not the tine or forum in which to accomplish them. M:>st of the objections 

raised regarding the regulations' concern minor operational features such as §75·. 24 

{c) (1) (vii) which requires that a beginning :point for fill sequence be clearly iden­

tified. 'rl1.&e are a number of acceptable materials for construction of the liner 

to be used in the landfill. PEMS has indicated that it will use one of the thiee 

approved materials. Township, nevertheless complams that 75.25 (b) (c) and (d) have 

.been breached, as it requires an indication of the type of pro:posed liner. Witnesses 

were grilled concerning the allegedly insufficient anount of cover material avail-
13 

able on site, though this is an unlikely problem. In any event the problem can . . 

be easily solved. 

11. The hearing lasted for 16 days and covers over 2, 000 pages of testim::>ny. 
Too often the infonnation elicited was simply, to paraphrase, "what did you fail to 
do-:~and when did you fail to do it." 

12. 75 Pa. Code 75.24 (b) (4) (i) for example requires a minimum of 
three wells and Imni to ring for each dominant direction of flow. 

13. The suggestion was made that regulation 75. 24 (c) .(2) U.;xii.) was being violated· 
In fact~ ·the regulation requires only that if there is insufficient suitable cover 
rnaterial.on ·Site, ·pennittee must obtain the anount needed from off-site. 



.1.~ 

There are, however, in the long, long list of alleged violations, 

some which do deserve further attention. The regulations require tha~ all 

private water supplies be located on a map (§75.24 (b) (2) (ii)). PEMS has 
15 

failed to corrplete this task. Answers to Inte.nogatories were being given, 

up to and including the ti.rre of the hearing. Scme of the necessary infor-

mation was being obtained by PEr-15 at the very ti.rre it was being called for 

at the hearing. It is not easy to assess the blame for this problem because 

each party in his turn bears some of the responsibility. In any event, it 

now appears that substantially all of the available essential technical data has 

been presented before the Board. Some infonnation is not yet available because, 

as previously indicated, decisions will be made as the project progresses and 

DER is satisfied that the benefits of this flexibility will outweigh the need 

for present specificity. We accept this procedure, and find that the regula-

tions have been substantially corrplied with. 

This brings us to the closely related problem concenring, what has 

became known as M::ldule 9. As previously indicated, this case was once re­

manded to DER for further review. At that ti.rre, DER concluded, and -we think 

rightly although belatedly, that Article I S=ction 27 required broader con-

14. Provisions for weighing or measuring waste or location of a scale 75.24 
(c) (2) (vii), 75.2l(j}. All -weather road for unloading area not shown 75.24(c) (2} 
(v). No cross section of access roads with identification of construction materials 
75.24 (c) (1} (xx). Elevation of fences 76.26 (j). Right of way restrictions not given 
for Texas Eastern Utility, 75.24(c) (1) (xiv). 

15. A DER witness made the following admission in testim:::>ny: (p. 330 lines 1-25 
and p. 331 lines 1-6). 

11Q. • •• I ask you if the large scale map illustrates all water wells 
wells within 0. 25 miles of the site? 

A. No, it does not .• 
I 

Q. And you are looking at the large scale map, which is a part 
of Exhibit C-7 at this point, is that not correct? 

A. Yes I am. I am specifically looking at Map Sheet 231.1 (1). 

Q. Which is the first sheet below the cover page, which is now 
rerroved from the sheet? 
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16 
siderations than previously engaged in under DER' s pennit policy. Citizens 

have raised a question as to whether Module 9 is appropriate at all, in that, 

it was never pronUll.gated as a regulation by DER. This is an interesting legal 

question but inasmuch as it is intended to further protect the environrrent and 
17 

perhaps to help reduce the incursion t6 m:inimum, we have no doubt that it falls 

within DER's discretionacy powers. In the Gettysburg 'Ibwer case 302 A.2d 886 (1973) 

the Court decided that Article I §27 is self-executing. It ~uld seem that any 

reasonable questions asked in the penni t application process, instituted to rreet 

the demands of that Article, ~uld be acceptable. 

15. continued. 

A. Yes, I'm just checking all the other sheets. Did I answer 
your question? 

Q. Unless you found sarething in checking through the sheets • . 
A. No. 

Q. Is this particular matter within the scope of your general 
review and concern of the location of "M:lls? 

A. Yes, it is. 

Q. Can you explain why you did not request this information 
of the Applicant? 

A. An oversi te. 

Q. There is a reference on that sam= page of Exhibit C-6. I 'm 
referring to that Page No. 23 to springs. If I am not mistaken, 
the sam= requirerrent is made with regard to Springs as with regard 
to wells, is that a correct interpretation? 

A. It is. 

Q. And it also indicates there, that the large scale map is what 
contains this information. Does the large scale map contain that 
infonnation with regard to springs within a quarter of a mile of the 
site? 

A. No, it does not. " 

16. M:Jdule 9 consists of 4 pages and contains many questions aimed at the 
environrrental impact of the proposed action. The project is then assessed by 
looking not only at the statutes and regulations involved, but also the answers 
to Module 9 questions • 

. 17. We wonder why appellants would object to the use of this Module, inas­
much as it is intended to .benefit the environrrent and makes it rrore, rather than 
less difficult to obtain a solid waste pennit. 
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The second Payne test requires consideration of whether a reasonable 

effort has been made to reduce the environnental incursion to a minimum. We 

have reviewed the testim::>ny together with nodule 9 and it is clear that DER 

and pe:r:rnittee have expended inntunerable ffi3Il hours in an effort to discover 

and prevent any future deleterious evniro:nrrental effects. We see nodule 9 as an 

appropriate tool in identifying and reducing such enviro:r.IIIEiltal incursions. It 

should. be noted that we are not here talking about the total e Umination of such 

incursions. For example, ·we believe that such things as fencing, retaining basins, 

and rronitoring points are all p~ly considered in this regard. Once the effort 

has been made and the second test is rret, how does this affeet the third test? 

This is a question which has only been indirectly dealt with by our cases here­

tofore. DER has concluded that there v.uuld be no haJ::rnful environmental effects and 

that therefore it was unnecessary to make the third inquiry. We disagree. It is 

possible in a given case that even though all statutes and regulations have been 

complied with and even though the environmental consequences of a project are mini-

mized these consequences may substantially exceed the benefits to be derived from 

the project. To hold otherwise v.uuld reduce the three-prong Payne test to a two-

' 
prong test. We are unwilling and unable to deviate from the law as so clearly set 

forth by Corrm:mweal th Court. 

The third Payne test is stated to be: Does the environmental hann which 

will result from the challenged decision or action, so clearly outweigh the benefits 

to be derived therefrom that to proceed further v.;ould be an abuse of discretion? 

It is here that the Board sees great difficulty with the DER decision to issue a 

pe:r:rnit. DER acknowledges that it made no effort to detennine the relative haJ::m 

and benefit or to balance the social and econcrr.i.c :benefits agai..."'lSt the E:J.J."'ilirol'1ItEiltal 

har.m. A related issue was discussed in C. Citizens for Orderly Progress v. DER 36 

Corm:onwealth Ct. 192 (1979). There the Court said: 

"Further clouding the resolution of this issue is Errerald' s 
contention that the third standard enuncip.ted in Payne should 
not be applied in the insta.pt case since Errerald is a private 
developer. Specifically, Errerald argues that neither tq.~ DER 
nor the Board have the authority to require a private deVeloper 
to prove benefits. The developer, however, is not required to 
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prove benefits. It is tlk obligation of the agency or instru­
nentali ty of the Comronwealth involved to ba.lance benefits 
against environm:mtal damages, where an action of that instru­
mentality or agency might cause a diminution of Pennsylvania's 
public natural resources as set forth in Article I, Section 27. 

The Board, in its adjudication, and the DER, in its brief, ad­
mit that the required balancing of social and econanic benefits 
against environm:mtal hann was not conducted in the instant 
case." 

The Court goes on to state errphatically--" such an inquiry should have been tmder-

taken~··. 

PEMS also acknowledges that the third Payne test was not fully applied 

to the facts in this case by DER, but argues nevertheless that the record would sup-

port a finding of benefit and that the l:x>ard can itself properly carry out the 
18 

mandate of Payne if found to be applicable. We have searched the record in vein 

for substantial evidence indicating the benefits which will flow from this land-
19 

fill. On the other hand, the :reCord is replete with fully detailed hannful 

effects which can reasonably be anticipated by the ci tizentry if we allow this 

penni t to stand. Putting aside the esthetic values, which we are the first to 

concede, are too subjective for detailed analysis by any tools available to us, 
20 

we turn to the other evidence. 'Ihere are water wells in the area which are placed 

at risk for decades into the future, at a tirre when water is becaning one of our 

nost precious and endangered resources. The traffic safety can not help but be 
21 

adversely effected by the large number of dump trucks using the roads, one of which 

(#443) is, in sarre places so winding· and the berms so constructed as to be properly. 

18. Warren Sand & Gravel Co.~ Inc. v. Comlth DER 341 A.2d 556. · 

19. The record does indicate 10 people will be employed and that the land­
fill will pay its taxes. 

20. There is anple testinony regarding the acoustics in Fishing Creek Valley 
and· the annoyance that corres fran the sound of heavy equipnent operating for long 
hours. The tmSightliness of tremmdous contour changes that are planned for build­
ing huge piles of refuse into what is now a beautiful rrotmtainside. 

21. Between 10 ·and 100 per day each carrying between 5 and 7 tons of refuse. 
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22 
characterized as hazardous at t:i..nes. PEMS bas suggested that there is a present .... 

need for this landfill in Dauphin County, but all of the evidence is to the con-

trary. We allowed the City of Harrisburg which operates an incinerator that 

is available to serve the solid waste disposal needs of the sane area, to inter-

vene. PEMS strongly contests this intervention. PEMS relies upon our decision 

in Agosta., et aZ. v. DER 1977 EBB 88 for the proposition that the evidence offered 

by the City should not be considered by the board. In the Agosta case we said: 

"The examiner excluded all evidence regarding the Chrin land­
fill, beyond the fact that it was a pennitted site, on the 
grol.lllds that evidence regarding its adequacy and desirability 
could be argued ad infinitum noving the hearing away from the 
central and nore relevant issues. " 

We also noted there, that the owners of the competing Chrin landfill were not parties 

and made no objection to the pennit which the appeal concerned. We, of course, have 

a far different situation in this case, and we did strictly lirnit the participation 

of the City. Evidence r~arding the econanic impact of the DER decision when pro­

perly offered, therefore should not be totally excluded. The Clean Streams Law 

35 P.S. §691.5 (a) (5) s:pecifically provides for consideration· of the "-imnediate 

and long-range economic impact upon the Cormonweal th and its citizens. " Even if we 

had not received the evidence fran the City of Harrisburg regarding the availability 

of its incinerator 1 if there is one thing that is crystal clear in this case 1 it is 

that the landfill in question is not needed or wanted in Middle Paxton Ta.vnship. 

The law in our view does not require that a prospective landfill opera-

tor win a land use popularity contest arrong the area residents. If this were true 

it is likely that long ago we all w:Juld have been inundated with.solid waste, in 

this throw-away society, for want of penni tted disposal sites. On the other hand, 

our constitution does require that in giving over. the land in question to such a 

22. The question bas been raised as to whether the haul roads are a proper 
area for consideration by DER in its penni tting process. We believe that such 
evidence is clearly proper when it is alleged there are no adequate roads avail­
able. Even when sane roads are adequate and others are not, we believe that 
Article I Section 27 is extended by the third Payne consideration to penni t inquiry 
into this area which would otherwise appear to be lim:i.. ted to the jurisdiction of ~; 
Penncar. DER v. Glasgow Quarry., Inc. 23 Pa. Corrm:Jnwealth Ct. 270, 351 A.2d 689 
(1976) .where possible damage to hones from blasting was upheld as a reason to deny 
a pemt. 
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pe:onitted use, there be sorre constitutional l:enefit to outweigh the enviro11IIe11tal 
23 

price theoretically paid by all of us. DER ~uld have us disregard this last 

consideration in ruling upon the propriety of this landfill pennit. Our Courts 

have not taken this position, and neither do we. In Mignotti Cons. Co. Ina. v. 

ComZth. 49 Ccmronwealth Ct. 497 Judge Mencer, after discussing the first two 

Payne tests where a quarry t:enni t was under challenge, said: 

"Finally, we believe that the record demJnstrates that l:ene­
fi ts of the quarry are substantial and outweigh the environ­
rrental haJ:m which will result fran the quarry construction. " 

In reviewing the voluminous record -in the instant case, we can not say the sam=. 

We must therefore, reverse the decision of DER. Because of our disposition of 

this matter, we deem it unnecessary to reach the questions raised in the appeal of 
24 

PEMS to No. 128-w, regarding the conditions irrq;:osed upon the pennit. 

One final issue deserves rrention. Appellant Citizens during the hearing 

made repeated efforts to introduce testinony concerning alleged misconduct of the 
25 

owners of PEMS, in another state. Although this testinony was not allowed, the 

brief filed on behalf of Citizens nevertheless explores the facts in sorre detail~ 

We have previously decided in Newlin Toumship v. DER 1979 EHB 33 that such test.inony 

is not admissable. This, however was prior to the ne!N solid waste act, Act of July 

7, 1980 P .L. No. 97, 34 P .s. §6018. 502 which does specifically allow consideration 
26 

of such information. Inasmuch as we have already decided supra that the new 

23. There is an old adage which is appropriate: "Always remember the price 
you pay for what you get. " Serre might even observe "There is no such thing as a 
free lunch. " , No pun intended. 

24. Having reviewed the conditions, however, we see nothing objectionable in 
~ndi tion B .1 requiring corrpliance before proceeding further or B. 9 l.irni ting the 
solid waste disposal to that ide.11tified in t.l-J.e application (wr..ic..~ presumably could 
be am:nded) . We ~uld however require rrore information on how DER arrived at the 
operating hours as limited by B.l4. 

25. Some of the sam= principals in PEMS were allegedly engaged in a landfill 
operation in New Jersey under the narre of Jersey Enviro11IIe11tal Management Services, 
Inc. 

26. Section 503 (c) authorizes DER to deny a Penm.t if it finds that the ap­
plicant-"has failed, to comply with any provision of this act or-.any other state 
federal statute-. " 
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Act has no application to these proceedings, we have given those allegations no 
27 

consideration. 

CON:LUSIONS OF LAW 

1. The ooard has jurisdiction over the parties and subject matter of 

this appeal. 

2. Appellant Township hils no standing to bring the appeal filed to 

EHB docket No. 80-127-w and the sane must be dismissed, although the Township 

remains as a party intervenor to No. 80-129-w. 

3. Because of our disposition of the appeal to No. 80-129-w filed on 

behalf of Middle Paxton Township Concerned Citizens it is urmecessary to decide 

the rroot questions raised in the appeal of PEMS to No. 80-128-w. 

4. The Enviro:nrrental Assessment fo:r:m (Module 9} developed by DER is a 

reasonable instn:unent for rreasuring whether a landfill operation will have an 

impact on the resources of the Corrrconweal th that are protected by Article I, Sec-

tion 27 of the Pennsylvania Constitution, but should also consider benefits to be 

derived from issuance of any such pe:r:mit. 

5. PEMS has properly complied, insofar as possible, at this stage with 

The Clean Streams law, The Sto:r:m Water Management Act and all of the statutes and 

regulations necessary for the issuance of solid waste management pe:r:mi t No. 101118, 

as required by Article I Section 27 of the Pennsylvania Constitution. 

6. PEMS has made efforts to reduce the enviro:nrrental incursions to a 

minimum, as required by Article I Section 27 of the Pennsylvania Constitution, but 

substantial enviro:nrrental ha:r:m can be expected from the landfill. 

27. Citizens also raises a question about the, inadequacy of. the l::xJnding re­
quirements for pennittee under the provisions of the new Act, 35 P.S. §6018.505. 
Again,. our decision is the sane. 
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7. DER has failed to weigh the rrea.ger benefits indicated in the record 

against the environmental haJ::m which the testirrony reveals to be substantial; as 

required by Payne v. Kassab supra the board has done so, and concludes that in­

asmuch as the record shows no need for the landfill, it ~uld be an abuse of dis-

cretion to proceed further. 

8. Our decision in this case is governed by the old Solid Waste Manage­

ment Act (Act 241), and not the nEM Solid Waste Managerrent Act (Act 97) which did 

not :becoire effective until September 5, 1980 after the pennit here in question was 

issued by DER. 

0 RD E R 

AND NCM, this 30th day of June, 1981, the decision of DER in appeal 

to No. 80-129-W filed on behalf of Middle Paxton Concerned Citizens, Inc. is 

hereby reversed. The appeal filed on behalf of Middle Paxton Township to No. 

80-127-w is· dismissed. We need not reach the issues in appeal filed on behalf 

of Pennsylvania Environmental Management Services, Inc. to No. 80-128-W. 

DATED: June 30, 1981 

··.--·· '· 

ENVIroNMENTAL HEARING BOARD 

PAUL E. WATERS 
Chainnan 

,J~~P}/~ 
DENNIS J. HARNISH 
Member 
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EHB-43: 12/79 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First FJoor Annex 
112 Market Street 

Harrisburg, Peiinsy lvania 17 J 01 
(717) 787-3483 

; 
·' :. 

: I 

WILLIAI-:1. V. !m.ESKY . Docket No. 81-027-H 

v. .. 
COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Mine Safety . 

ADJUDICATION 

By_: Dennis J. Harnish, ~-1ember, August 26, 1981 

. . 
mine foreman's certificate. 

·" '' ·:: ·- '" ' FTI'IDINGS OF FACr 

1. Appellant is William V. I-:ti.lesky. On July 18, 1980 he was an 

· ':::c --'-'assistant mine foreman, certified-hy-DER and was the night-shift foreman at 

the Mathies I-.fule. 

2. Appellee is the Camrronwealth of Pennsylvania, Departrrent of 

Environmental Resources, ·which has the . duty and responsibility of ·administering 

the Pennsylvania Bituminous Coal Mine Act, 52 P.S. §§701~101 et seq. and which, 

. ~-·'· . 

under. authority of_ said Act, revoked appellant's assistant mine foreman's certifi-

cate. 
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o;.. •• 3. The Mathies Mine is a gassy, deep_ bituminous coal mine •. .. 
4. On July 18, 1980, .Wayne Travika was. electrocuted when he cane 

in contact with an eneig:l~ed trolle~ wire in the Mathies~; he died shortly 
. . 

thereafter. 
;, 

5. The trolley wire in question was located;· in the area of the back 

action switch in the West Mains area of the Mathies Mine, by the one south belt 

starter box. It was a 550 volt DC bare conductor .wire. 

6 •. At the site of the electrocution, the trolley wire was 67 inches 

above the rail of the track. Beneath the wire were a track nounted supply car 

and loccm:::rtive.; The end of the· supply car was approximately ten feet. fran an 

intersection in the outby direction. 

7. The end .of the trolley wire had been cut close to the end of the 

supply car. ·The wire hung· ll inches down fran the roof of the mine and 21 inches. 

up from the top of the supply car. At that height, the wire ~d be close to . . 

.aye level of a person entering the supply car, and it w:>uld be close to the waist 

of a person'· stepping intn the upper portion- of the car. The wire ran generally 

along the edge of the supply car. There was nothing around the wire to prevent 

scme one from ~g into contact with it. 

8. To prevent contact with a trolley wire, pennanent guards, con­

sisting of YnJd. or plastic fla.nkiilg the sides of the wire, are scmetirces used 

in the mining industry. Where people are w:>rking near a trolley wire for short 

periods of -t:ine, tenpJrazy guards are scmetirces used. At the Mathies Mine, a 

plastic device is DCM used as a terrp::>racy guard. Turning off the p;::mer and 

placing a danger tag on the switch is also a terrp::>razy safety rreasure, approvable 

under Section 328 of the Act. There was a trolley switch located 90 feet or 

less from the site of the electrocution in the outby direction. 
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_ 9.. At ·the· beginning of-the midnight shift on July 18, 1980, William 

Milesky was advised that two persons · fran ,the prior shift, Rod North and William 
,, 
~-

Koday, were supporting scm: bad roof near the one south beit starter box. He 

directed Wayne Travika and Angelo Sabatini to obtain a supply car filled with 

cribbing blocks, so that they could relieve North and ~y and continue the 
J 

work of supporting the ·roof. / 

10. · William Milesky directed Daniel Bennett, section foreman of the 

West Mains, to see that the trolley switch was off., to check the roof, and to 

cut the trolley wire if necessary. Mr. Bennett examined the area and directed 

--his nEC:hanic to tti:rn. off the trOlley Switch, put a danger tag on it,- and then 

cut the trolley wire. .Approxima.tely one hour later, Mr. Bennett checked the 

trolley switch and saw that. his instiuction had been followed. This occurred 

- before Wayne Travika and Angelo sabatini arrived. 

ll. William Milesky -arrived at the West Mains back action switch (be-

fore Wayne Travika and Angelo sabatini) at approximately 3:00 a.m. He inspected 

the trolley sWitch and the place at which the trolley wire had been cut and noted 

that the trolley. power switch had been turned off and tagged. At this tilre, ROO 

North and· Will.;iam Koday were working near the op.e south belt starter box, using 

their own supply car parked· near the intersection. Mr. Milesky discussed roof 

support with Travika and Sabatini, but left while North and Koday were still 

present. 

12. To CCXIply with Mr. Milesky' s instructions, it was necessary for 

Angelo Sabatini. to turn on the trolley switch so that Rod North and William 

Koday could rerrove their supply car, and so that Sabatini and Travika could 

place their car near the intersection. Mr. Milesky was aware that this would 

have to be done and that the txJVler would have to be turned on to do so, he was 
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.. 

also -aware ·thae -the· ·SWitch had been ·tagged and that Sabatini and Travika had · 

been inStructed at weekly safety meetings to cut off the trolley switcli • . 
13. Angelo Sabatini ~on the power in 6rW'p !?ring his supply 

.......__ ·~-------·ear"'-tnu:r·pnrce· ro'ld~~~-ro"'na±nta±n radiO'··Cc:mntmication~ -~ · ~~--- · ~-:.- ~·~ · · 
I 

14. To canply with Mr. Milesky 1 s instructio~, it was necessa:ry for· 
,• 

Angelo Sabatini and wayD.e Travika to unload their supply car, Mr_. Milesky was 

._.......__ __ ~_.aware- tn11'C-mts~u:td"""have4:o-t1e'"~~~-~ 'unioad':the·-st:~pply-ca:r;-tt--was-~"''""' .... 
. - ·-

necessa:ry to climb inside it.· Wayne Travika and A:ngelo Scmatini had occasion to 

enter the supply car to ml1oad it. 

'"'""'' _1:......,_1. ,____.___,_,__=.:r,..___.._l:s-.'-~Wtll:1aln·Mtlesky''~-the"·'site· w.tth-Mr. -wfrl±ani' Harn:tl'torr ....... ,A .......... 

- ·'·--

at approximately . 6: 00 a.m. At that time, ·Angelo Sabatini and Wayne Travika were . 

working OJ}. their last CJ;i.b. Mr. Milesky stayed with Hamilton, Sabatini, and . 

-
trolley wire; he ass-urre:l that Travika and Sabatini had foil~ the general 
-- -

rule regarding a ~ged safety switch and their sPecific instructions a~ safety 

neetings. , 

16. The_ general rule ~g a tagged safety switch is to check to 

see that no ·one is in danger before turning it on. General instructions on 

working with electrical equiprent were given to Wayne Travika and Sabatini during 

weekly safety talks given on June 9, 1980 and May 5, 1980, and Mr. Sabatini ad­

mitted that he knew that he was supposed to tum the p:mer off. 

17. The loccm:>.ti ve · rrotor radio and light were off at 6: 00 a.m. ; there 

was no visual indication that the trolley wire was energized. 

DISCUSSION 

Since the ;instant matter has resulted frc.m the tragic loss of a human 

life and since it illlperils the professional status of the appellant, it is not 
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. ..;.. . ~ 

surprising that the parties have- couched their shaJ:p disagree:rent in strong · 

rhetoric·~ Nevertheless; there is-vel:y little disagreenent between the parties 
< 
:", 

concerning the facts. Rather, their disagreenent centers on ,the legal inplica-

tions to be drawn frcm these facts., .. 
·• 

The instant appeal is fran the revocation by Walter J~ .Vincinelly, 
1 

. /' . 

DER 1 s Ccmnissioner of Deep Mine Safety, of the assistant mine foreman certifi-

cate of William V. Milesky. 

Mr~ Vincinelly 1 s action was based upon a carq;>laint filed by DER mine 
. ' 

inspectors and a subsequent investigation. The charges and investigation 

arose from the accidental death of Mr. Wayne Travika on July 18, 1980., Mr. 

Travika was electrocuted when he cane into contact with an energized trolley 

wire in the Mathies Mine where ·he was ~rking as a general laborer. 

This accident took place at approximately 6:15 a.m., i.e., du.:i'ing the 

midnight to 8:00 ·a.m. shift. The appellant was the· shift foreman in charge of 

the entire Mathies Mine, a deep bituminous mine, on this shift. 

When Mr. Milesky cane on duty as the shift foreman on July 18·, 1980, 

he faced several specific problems. The mine was experiencing sore (apparently 

inte:rmittant and localized) power outages. In addition, the roof of the mine 

was cracked and weakened in the area of an intersection in the mine adjacent 

to the back action switch in the West Mains of the Mathies Mine. One leg of the 

said intersection led to a rocm which housed the starter l:::ox for the one south 

(coal conveyor) belt and it wa.S in this rocm, as well as· in said intersection; 

that the roof was weak. The said roof condition had been noted prior to the 

midnight shift and,the prior shift foreman had directed ROd North and William 

Koday, ~ laborers on his shift, to install cribs _( 6" x 6" x 20" blocks) and 

crossbars to support the roof. These workers had traveled to the intersection 

1. Mr. Vincinelly is the individual to whom has been delegated DER1 s 
authority to revoke the certificates of assistant mine foremen • 
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. and had- transported --their cribs to this -location with a track IIDunted supply 

car drawn by an electric loc:arotive. (The Mathies Mine cx:mtains sate 75 miles 

of track as well as 75 miles of overhead trolley wires -carrying -550 volt OC 

current for powering the locaroti ves which operate on said track) • 

A switch controlling power tO the trolley wire leading into the inte~ 

section is located alx>ut 90 feet "outby" of the said ·intersection ("outby" 1 being 

the opposite of 1 "inby" in mining _parlance indicates the direction lea~ the 

mine). This switch was in the off position 'When Messers; Koday and North ar­

rived at this area and Mr. North turned the switch to the "on" position so that 
. . . - . . . . . 2 

he could back the supply car· in towards the intersection. · After the supply car 

was in place Mr. :North walked back to the said electric switch and turned· it "off" 

consistent-,·wi th the general rule in the mine and the specific instructions he 

had received fran Mr. Milesky during at least two recent weekly safety rreetings. 

North am·· Koday then climbed into the supply car, rerroved the cribs 

and began to construct ·the crib 'WOrk 5Up!!!Ort for the roof. 

When he cane on duty ·Mr. Milesky was alerted about the weak roof and 

learned that Koday and North were being held over fran the 4: 00 p.m. to midnight 

shift to correct this unsafe condition. He instructed Mr. Daniel Bennett, a 

sectiOn foreman at the MathieS Mine 1 to inspect the area arQUild · the Oile SOuth 

belt starter box and to. cut the trolley near said intersection if, in his judg-

ment, this wire posed a danger to· the rren. 'WOrking in this area or posed a danger 

of a . mine fire in the event the sagging roof gave Wa.y. 3 

2. To reach the said intersection Koday and North had traveled outwards 
-==-c = ·:Ercmo:the-.:interio.rc of the: mine,: via- an'"·adjacent tunnel, swi tch:ed te:P'another:track' 

at the West Mains back action: switch and backed in_ towards the intersection 
through the tunnel in question. 

3. The trolley wire ran through the inters~tion fran. the outby to the 
inby direction. By cutting and rerroving this wire in the intersection, the 

•., 

·-- ---·· wo:t:kers=were-provi-ded with-a-path to'-tihe-·one south belt starter J:::oxLfttXn'·'tne =-·.:-:c:::.-:c.c.: 

supply car which did not pass under a trolley wire • 
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-. Mr" Bennett made- an inspection of the said intersection and directed 

his mechanic to make sure the ·trolley switch was off and was tagged with a 
.• 

danger tag. He also told the nechanic to cut the trolley ~ at both its inby 

·and outby endS at the respective hangers nearest the said intersection and to -_ 

rem:>ve the trolley wire fran the intersection. Mr. Bennett later returned to . 
I 

- .-

the said intersection and dete:J::mined that the trolley switch had been turned 

off and tagged and that the wire, had been cut and renoved as per his instruc-

tions. 

- By 3:00 a.m. on the norning of July 18, 1980 .Messers. Koday and North 

had' ma.d.e progress: in co~tihg cribwork at· said intersection, hOwever, they -

had not canpleted this task_ and they had already worked 3 hours of overt.irre. 

Thus, Mr. Milesky, who had arrived at the said intersection between 2:30 and 3: 00 

4 -
a.m. released Kc:xlay and North- and- Mr. Milesky requested that generai laborers, 

Wayne Travika and Angelo Sabatini, replace Koday and North and bring with them 
. 

a new supply of cribs in a new supply car. Mr. Milesky discussed .:roof supiXJrt 

·measures with Trav.tka and Sabatini but did not specifically instruct ei-ther of 

these persons to ~ze the said trolley switch;' he left the intersection­

before they arrived. 

When Travika and Sabatini arrived at the intersection, outby f:rom the 

one south. belt starter lx>x intersection i.e. , the place where the trolley switch 

was located, Mr. Sabatini turned this switch on. After North and Koday pulled 

out, Sabatini backed his supply- car into approximately the sc1ne spot that North's 

car had occupied, i.e. ; sc:xre 10 feet fran the said intersection on the outby 

side. 

4. _ Mr. Mi.lesky, up::>n arriving at the intersection had checked the trolley 
switch and found that it was cut off and tagged. , 
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Mr •. sabatini had-been instruci:ed during recent weekly safety lectures 

not to· le~ve the trolley power on, and he renenbered these instructions, ha.vever, 
~ : . 

he intentionally failed to turn off the trolley switch- becaUse he knew about 

the p:JWer failure problem in the mine and he wanted to leave 'the radio in ·the 

locorrotive on so that he ~uld know if the trolley~ failed. 5 Mr. Sabatini 

never· infonned Mr. Milesky or any other ·superviso:ry personnel of this divergence 

f.rcm the mine rule. 

Messers. Sabatini and Travika then took tw:ns renoving cribs f:tan their 

supply car.. In doing so each ~uld occasionally step up into the car. Although 

the:te ·was same dispute as- to the exact loCa.tion of the trolley ·wire vis d vis -· 

the car, there is no doubt that. it was close to a ~rker entering. the car--perhaps 

at eye :level imen said worker was standing on the mine floor and waist high when 

standing iri the ca:r and no nore than 6" ·to 8" away fran said car to ·the Wall (or 

outby) side of the car. Moreover, there is no doubt that the wire was not guarded 
- -

by either permanent ~ guards or ~rary plastic guards. 

In spite of the prOximity of the wire, however, Travika and Sabatini 

continued to unload crilis .fran their supply car for three hours without incident. 

By approximately 6: 00 a.m. all the crilis had been unloaded and the 

installation. of the cribwork was alrcost complete. At this t:ime ~ssers. Travika 

and Sabatini were joined by Mr. Milesky and a Mr. William Hamilton. All of these 

persons were '\-.Prldng inside the one_ south J::elt starter bJx room cnmpleting the 

~rk. They had all the tools and material necessary to cnmplete t±iis task 

in the starter box roam but, nevertheless, Mr. Travika, for reasons never to 1:e 

explained, left the_ starter box returned to the supply car, carre into contact 

with the trolley wire and was electrocuted. 

5. He also wanted to have a quick IreanS of escape (via the locorrotive} 
__ :.~:. ... : .. .-~case-the -r.ooLg~y.:...or ~Jeast.amaans. of: signaling for help...:.he."'~--""- -.-·- -

radio. 
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·-. DER maintains that the,,conduct. set-forth above dem:>nstrates that Mr. 

··Mi.lesky i~ in violatiqn of the Pennsylvania Bituminous Coal Mine Act, the Act 
~ ' 

7', 
of July 17, 1961, P.L. 659, as amended, 52 PeS. §701-101 et·~eq. (Act). 

DER' s canplaint asserts that .by· failing .. and refusing. to provide pro- · 

tection or guarding on the trolley wire in the back action switch entry, and/or 
' 

to specially instruct ~ssers. Sabatini and Trav:i.ka ti:> deenergize said trolley 

wire, Mr. Milesky evidenCed an intentional and negligent disregard of the safety 

of persons in the Mathies Mine and of his responsibility to see that others 

canply with the. said Act. 

DER bas identified three alleged separate violations of the Act ·arising 

fran the above conduct: 1) failure to provide guarding for the trolley wire as 

provided in Section 328 of the Act; 2) directing and pennitting persons under his 

supervision to work in an unsafe place and 3) failure to instruct persons working 

under his supervision as the procedures for working safely in the vicinity of a 

trolley wire. 

A review of the Act· clearly dem:mstrates that the duties imposed upon 

assistant mine foreman are substantial •. 

"When assistant mine foremen are enployed, 
their duty shall be to assist .t:hS mine foreman in 
ccmplying with the provisions of this act, and they 
shall be liable to the sane penalties as the mine 
foreman . for any violation of this act in parts or 
portions of the mine under their jurisdiction. " 
[52 P.S. §701-226c]. 

The mine foreman, in turn, is ·responsible for seeing that the Act is canplied 

with: 

"The mine foreman shall have full charge of 
- all- the. ,inside ·workings and the p:rsons employErl 

therein, ••• in order that all the provisions of 
this act so far as they relate to his duties 
shall be canplied with, and the regulations pre­
scribed for each class of workrren under his charge 
carried. out in the strictest manner possible. " · 
[Section 218, 52 P.S. §701-218]. 

"It shall be the duty of the operator, super­
intendent, mine foreman, assistant mine foreman, 
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mine eXaminers and other officials to conply with 
and to see that others canply with the provisions 
of this act." [Section 279, 52 P.S. §701-279]. 

His duties also include seeing that the people l.mder his supervision are 'INOrking · 

in a safe place: .. 
"The mine foreman or his assistant shall: direct 

I 

and see that every 'INOrking place is properly secured 
and shall see that no person is directed or pennitted 
to work in an unsafe place, unless it be for the · 
purpose of making it saf.e." [Section 222a, 52 P.S. 
§701-222a]. · 

"The officials in charge shall examine for m­
safe conditions, the roof, faces, ribs, and timbers 
or supports of all v.orking places each ti.ne they 
visit a place. Unsafe conditions found by them 
shall be corrected prcnptly." [Section 252, 52 
P.S. §701-252]. 

-- - -~-:::-- -- ---

Section 328 of the Act, the section specifically relating to "Guarding", 

reads as follows: 

"At all landings and partings or other places 
where men are required to regularly v.or.k or pass 
l.mder trolley or other bare" power wires, which are 
placed. -less than six and one-half feet above top of 
rail, a suitable protection shall be provided. This 
·protection shall. consist of placing boards along 
the. wire, which boards shall not be IIOre than five 
mches apart, nor less than two inches below the 
lowest point of the wil:e: Provided, ·That the dis­
tance-1:letween boards on cw:ves may exceed five . 
inches, but shall not exceed eight inches. This 
does not prohibit the use of other approved devices 
or methods furnishing equal or·· better protection. " 
[52 P.S. §701-328]. . 

. AS to the cotmt based upon Section 328 of the Act there is no doubt 

that the. portton of the trolley wire in question was not protected with boards. 

Neither, was it protected by plastic shielding which was apparently adopted by 

•the Mathies Mine after July 18-; 1980 for providing temporcu:y shieldi.n9' of--

trolley wires. 
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__ On the other hancl,-there- are approximately ~venty-five miles of trolley 

wire in the Mathies Mine and in- this mine (as in all other mines) the vast majority 

of this wire is not shielded. Thus, DER, tacitly agrees with appellant that bare 

wire is the standard .in the industry and that "suitable proteCtion" need only 
,, 

be provided in those instances where nen are required tp ~k or pass mder trolley 
.J .J 

wire. Milesky suggests that the portion of trolley wire in question was not a 

place where Irei1 regularly worked ~, of course, this is correct. Men were 
working at this location (apparently only for 2 shifts) solely to correct an 

unsafe· roof (and thus, incidentally, to corrply with Sections 222a and 252 of the 

Act}. We do not·accept, however, Milesky's narrow interpretation of Section 

328. 'iliis section and indeed the entire Act, ImlSt be liberally construed to 

achieve the salutory purpose of the Act; miner safety. Thus, ~ hold that even 

where nen are temporarily or 'intennittently required to work under a bare trolley 

wire which is within six and on~half feet arove the top of the trolley rail 

(as it was here) , "sUitable protection shall l::lt; provided" • 

On the question of what constitutes suitable protection, however, Mr. 

Milesky' s argurren.t is nore convincing. ·He argues that severing and physically 

reroving part of the trolley wire fran the intersection and turning off and 

tagging the swi. tch which controlled power to the line in question was an even 

JIPre effective :rreans of insuring worker safety adjacent to this wire than rrerely 

providing a plastic or . wooden shield (which still would allow contact with the 

hot wire thr~ugh the opening between the shields) • This theory not only appeals 

to our contrPn sense; it was ratified by DER' s mine inspector Robert Fulton who 

stated that had the w;i:.re in question been deenergized it would not have l:een a 

violation of Section 328. 

There is no controversy in this case that Mr. Milesky gave orders to 

Mr. Bennett to deenergiz~ the wire in question, that Mr. Benriett instructed his 
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nechanic to deenergize the said wire or that this wire had been deenergized and 

the·switch.controlling the power-to this wire had been turri.ed off and tagged • 
. . 

Indeed, DER does not challenge the testilrony of M=ssers. Milesky and Bermett 

. that each man (at around 3:00 a.m .. and prior to that, ri:sped:ivelyf separately 
' 

checked to see that Mr. Milesky 1 s instruGtions had ~ carried out and each 

determined that the switch in question had been turned off and tagged. 

But for Mr. Sabatini 1 s failure to -turn off the switch after he backed 

in the supply car, it is obvious that the trolley wire ~uld have been sufficiently 

guarded and the ~rking area near the one south belt starter box ~uld have been 

safe, i.e., there w::mld be no basis for cotints 1 and 2 of DER 1 s c::cirplciint. 

Therefore the issue here is whether Mr. Milesky had a duty to specially instruct 

or check Up on Mr. Sabatini. In other ~rds, Mr. Milesky 1·s fault must reside, if 

anywhere, in his admitted failure to specifically instruct Messers. Travika and 

Sabatini on July 18,. 1980 to tum off the said switch and/or in his admitted 

failure to personally inspect the power switch at around 6:00 a.rri. when he re­

turned to one south belt starter box. 

The parties have not directed our attentiOn to any standard by which 

to gua.ge Mr. Milesky 1 s conduct but DER did use the tenn "negligence" in its 

ccmplaint. Thus, it ~uld seem that the ancient but honorable "reasonable man 11 

standard should be applied. 6 

Applying this standard to the instant matter -we do not find that Mr. 

Milesky 1s failures rise to the level of negligence. We think that Mr. Milesky 

had reason to anticipate that Messers. Sabatini and Travika ~uld deenergize 

6. Of cour$e, the reasonable man in question must be the reasonable assis­
tant mine foreman, a person ini.mately familiar with conditions and dangers in 
the mine. 

' . 
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the trolley,wire afterc-rroving their supply· car into place. They had both re-
\ 

ceived safety training (as recently -as one rronth prior to July 18, 1980) fran 

Mr. Mi.lesky to this effect.. And Mr. Sabatini testified ~the. renembered this 

training ·ana. kneW .t.hat he was supposed to deenergize the line in question. 

M::lreover, as Mr. Mi.lesky knew fran personal observation, the switch for this 

trolley line had been tagged with a danger warning tag and this switch was in 

the "off" p:::>sition when Messers. Sabatini and Travika arrived at this area. 

As Dean Prosser notes in his classic dissertation on the reasonable 

man there are situations " ! •• in which the hypothetical reaSc>nable man w:>uld be 

expected to anticipate and guard against the conduct of others ••. [this duty] ••. be-

c:om:=s rrost obvious when the actor has reason to know that he is dealing with 

persons whose characteristics make it especially likely that they will do un­

reasonable things" Prosser, Law of Torts 4th Ed. p. 170 et seq. Here, of course, 

the w:>rkers in question were extremely unlikely to_ leave the power switch on due 

... to their recent instructions and experience in __ the mine. 

To canplete the tort analogy, assuming, arguendo, that Mr. Milesky 

was negligent in failing to specially instruct Messers. Sabatini and Travika 

to cut off the power switch, this negligence was not the proximate cause of 

Travika's electrocution. Rather, it was Mr. Sabatini who turned on the p:JWer 

and failed to turn it off. 'lb.us, Mr. Sabatini's act was an -"intervening force" 

as that is defined in the Second Restaterrent of Torts §441; as "[a]n intel:vening 

force is one which actively operates in producing hann to another after the 

actor's negligent act or anission has been corrmi tted". 

Similarly, the late Mr. Travika had also received safety training; 

he,_ too, knew about the necessity to deenergize the said trolley Wire. Thus, 

if he knew that Sabatini had left the switch on, yet did not insist that this 

wire be deenergized and he failed to exercise extreme. cauti~:m when w:>rking near a 

"hot" wire, it- is :possible that Mr. Travika' s negligence contributed to his demise. 
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The above· concepts ·are··not presented to exonerate Mr •. Milesky. It 

is possible that· a· mine foreman could utilize the above concepts to avoid a civil 
.~. 

action yet could be properly decertified by DER. Nevertheless, .the above con-

cepts represent the product of hundreds of years of legal rea.Soning applied to 

unfortunate situations and they do help to emphasize the extrerrely limited extent 
; ~ 

of Mr. Milesky's fault in the instant matter. 

In conclusion, the~ agrees with appellant that: 

"The Appellant did evecythi.ng in his p::mer 
to ensure that a safe condition was provided in an 
tm.safe situation in which his rren had to w::>rk. He 
was faced with an emergency situation on several 
fronts and still found the t:irre to ensure that a 
trolley wire, which could provide possible hann to 
his :nen, was guarded in the best possible way; 
that is de-energized, tagged, and rerroved fran any 
~ in which they w::>uld have to pass directly 
underneath the same. He ordered this to be done and 
inspected that it was done before going on to his 
other duties.· He had instructed his rren in how 
to perfonn in such a situation and could only expect 
them to do so. That Wayne Travika died is indeed 
a tragedy. But to place blarre on the Appellant, 
based on the facts and the testinony presented to 
!his BOard and to allow the Appellant to be de-
·certified as an assistant mine foreman for 
breaching his duties as to the safety of hls rren, 
·is to cCmpound the tragedy." 

CONCLUSIONS OF IAW 

1. .The board has jurisdiction over the subject matter and the parties. 

2. The depa.rt:ment, under the Act of June 3, 1943, P.L. 848, as 

amended, 52 P.S. §11 et seq., is authorized to revoke the certificate of an 

:assistant ndne foreman who. fai-ls·.to:.perfOJ:m..::.duties inq;xJsed by law Q~ lirterferes­

in the safe and lawful operation of a mine. 
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· 3. ··. · The-department, as pcu;t of its power to issue certificates, is 

authorized to revoke the certificate E>f a· person denonstrating either an in-
. ~ . 

ability .or unwillingness to perfonn the duties of persons hOlding the certi.ficate • 

4. The appellant did not violate any duties l.m.dei' the above Act, did 

not· indicate any unwillingness or inability to perfonn.those duties and did not 
J ! 

interfere with the safe and lawful operation of the Mathies Mine; consequently 

DER • s revocation of the appellant~ s assistant mine foreman certificate was not 

authorized by law but rather was arbi tracy and capricious. 

ORDER 

AND NCM, this 26th day of. August , 1981, the appellant's 

appeal is sustained and DER' s revocation of appellant's assistant mine foreman 

certificate is set aside and said certificate is reinstated~ 

DATED: ~ugust 26, 1981 
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EHB-43: 12/79 

IDRCOAL mMPANY. 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL H_~ARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 79-189-B 

Surface· Mining 

···· .. -· 

COMMONWEALTH OF PENNSYLVANIA 

DEPART?viENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By the Board, April 30, 1981 

This matter i•'1vol ves appeals by M:>rcoal Corrpany from three separate 

actions of the Department of Environrrental Resources (DER) under the Surface 

Mining Conservation and Reclamation Act, the Act of November 30, 1971, P.L. 554, 

52 P.S. §1396.1 et seq. (Surface Mining Act). Appellant appeals from an action 

of the DER forfeiting bonds posted for four mining sites in v~est:rroreland County 

and from a separate action of the DER forfeiting the bond I~rcoal posted:for ·-~~: 

a special reclamation project in South Huntingdon TCMnship, West:rroreland County. 

Also, appellant appeals a DER denial of its application for a 1980 surface mining 

license. 

The bonds were forfeited and the license was denied because of appel-

lant' s alleged failure to reclaim and restore previously mined areas. 
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All three appeals were consolidated for hearing. Six days of hearings 

were held in Pittsburgh, Pennsylvania. Both parties have filed p:>st-hearing 

briefs including proposed findings of fact and conclusions of law. Based on the 

record developed at the hearings and after consideration of the parties' briefs, 

we hereby find:. 

FlNDINGS OF FAcr 

1. Appellant, M:>rcoal Corrpany, is a Pennsylvania corporation engaged 

in the coal business with offices located at 100 West Otterrnan. Street, Greensburg, 

Pennsylvania 15601. 

2. Appellee is the Comronwealth of Penrisylvania, Depa.rt:rrent of Environ:­

rrental Resources, the Cornronweal th agency which has the duty and the obligation 

to enforce the Surface Mining. Act. 

3. Morcoal until 1979 operated surface mining sites in Pennsylvania 

under the authorization of the following mining permits and mine drainage permits: 

Mining Permits 

1189-1 and l(A) 

1189-2 

1189-3 

1189-5 

Special Reclamation 
Project No. 506 

Mine Drainage 
Permits 

3474SM37 

34 (A). 768M2 

3474SM64 

3477SM28 

Township County 

N. Huntingdon Westrmreland 

'Donegal Westrmreland 

s. & E. Huntingdon West::rroreland 

s. Hqntingdon West::rroreland 

s. Huntingdon West::rroreland 

4. M::>rcoal submitted reclamation plans along with its application 

for the mining permits named in finding of fact no. 3. The reclamation plans 

were approved by the DER upon issuance of each permit. 

' 5. The DER issued surface mining permits no. 1189-1 and no. 1189-1 (A} 

to M:>rcoal which authorized surface mining on a tract of land owned by Lydia 

Altman (Altman site). 
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6. furooal has not mined the Altnml site since 1977. 

7 ~ furcoal abandoned the Altman site in 1977, that is, furcoal rerroved 

all its mining equiprrent therefran. 

8. furcoal was cited by the DER on September 16, 1977 for the fol­

lowing violations of the Surface Mining Act and regulations adopted thereunder 

at the Altman site: 

·1977. 

(a) water accumulation in pit; 

(b) inadequate sedi.rren.t and erosion controls; 

(c) inadequate sediment basins; 

(d) failure to construct treatrrent facilities; 

(e) failure to save topsoil; 

(f) failure to backfill concurre."1t with the stripping operation. 

9. furcoal has not corrected any of the violations cited on September 16, 

10. The Altman site has deteriorated ~ince 1977 and is in worse con­

dition today than it was in 1977. 

11. Morcoal has pennitted landslides to occur on land adjacent, and 

contiguous to, the Altman site. 

12. Morcoal has penni tted untreated acid discharges to leave the Altman 

site. 

13. Morcoal re.rroved all backfilling equiPrrent from the Altman site prior 

to the date on which the DER forfeited the bonds on the site. 

14. Morcoal's coal mining activities at the Altman site affected areas 

not covered by the mining penni ts and not covered by the surety l:onds. 

15. Accelerated erosion is continuing at the Altman site. 

16. M:>rcoal improperly disposed of acid bearing material while mining 

the Al t:roan site. · 
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17. Morcoal' s mining activities at the Albnan site affected approximately 

17 acres, including the off-pennit areas. 

18. The Comronwealth cannot recla,:im the Altman site and adjacent af-

fected areas for the arrount of the bond :Posted by Morcoal. 

19. Morcoal posted $10,750 in l:x:>nds for the Altman site; $5,000 for 

the area authorized by pennit no. 1189-1 and $5,750 for the area authorized by 

pennit no. 1189-l(A}. 

20. The DER issued surface mining pennit no. 1189-2 to Morcoal which 

penni t authorized surface mining on a tract of land CMn.ed by Aubrey and Viola 

Ka.lp (Kalp site). 

21. Morcoal abandoned the Kalp site on or about November 1, 1978. 

22. Morcoal was cited by the Departrrent on November 1, 1978, for the 

following violations of the Surface Mining Act and the regulations adopted 

thereunder on the Kalp site: 

(a} mining off the .limits of mine drainage and mining pennits; 

(b) affecting an .area within one hundred (100) feet of a road; 

(c) burying topsoil, which was already scarce. 

23. The violations cited against MJrcoal on the Kalp site on November 1, 

1978 still existed on March 25, 1980 and in June of 1980. 

-
24. An inspection by the DER on August 8, 1979 at the Kalp site un-

covered the following violations of the Surface Mining Act or the regulations 

thereunder: 

(a) acid bearing material not properly disposed of; 

(b) silt leaving the mine site; and 

(c) failure to backfill. 
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25. M:>rcoal is peoo tting an attractive nuisance to exist and endangering 

the lives of young children by maintaining water accumulations and unsafe highwalls 

at the Kalp site. 

26. Morcoal has permitted the discharge of acid mine drainage into 

Indian Creek from the Kalp site since at least August 8, 1979. The acid mine drain-

age continued as . recently as June 16, 1980 • . 
27. The Kalp site has ~ever been reclairred. 

28. M:>rcoal' s mining permit for the Kalp site was for nine and one-

half (9-1/2) acres. 

29. M:>rcoal' s mining ac"!=ivity at the Kalp site affected approximately 

fifteen (15) acres. 

30. On October 10., 1980, the Comronwealth Court of Pennsylvania issued 

an injunction against MJrcoal requiring it to pump, collect and treat acid mine 

drainage on tl1e Kalp site. 

31. furcoal failed to comply with the _October 10, 1980 injunction 

entered by Comronwealth Court. 

32. M:>rcoal posted a bond in the arrount of $5,750 for the Kalp oper-

ation. 

33. The Corrrronwealth could not rec.laim the Kalp site and adjacent af­

fected areas for the. arrount of the bond. 

34. The DER issued surface mining pennit rio. 1189-3 to .Morcoal which 

authqrized surface mining on a tract of land in South Huntingdon TCMnShip, West-

nnreland County, at a location known as Chaintown (Chaintown site) • 

35. M:>rcoal abandoned the Chaintown site in 1979. 

36. The following violations of the Surface Mining Act existed at the 

Chaintow.n.site in 1977: 
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(a) rerroval of backfilling equipnent; 

(b) absence of sedi.rrent and erosion controls; 

(c) affecting an area within one hundred (100) feet of a stream; and 

(d) failure to revegetate. 

37. The violations set forth in finding of fact no. 36 continue to. 

exist today. 

38. ~e CollliDnweal th rni_ght not be able to reclaim the Chain town site 

and adjacent areas for the arrount of the bond r:osted by ap:r;:ellant. 

39. Morcoal posted a bond in the arrount of $6, 000 for the Chain town 

site. 

40. The DER issued surface mining :r;:ermit no. 1189-5 to Morcoal which 

authorized surface mining on a tract of land owned by John and Mildred Labasky 

(Labasky site) • 

41. Morcoal abandoned the Labasky site in 1979. 

42. An inspection by DER in December, 1978 at the Labasky site revE!'aled 

the following violations of the mining act: 

(a) mining off of the pennit area; 

(b) mining within one hundred feet of a road; 

(c) const,ruction of ponds off the permit area. 

43. Morcoal has rerroved all mining and reclamation equipnent from the 

Labasky site. 

44. 

The Labasky site has never been recla.ilred. 

Morcoal posted two bonds totalling $10,000 for the Labasky operation. 

45. The Cormonwealth could not reclaim the Labasky site and adjacent 

affected areas for the anpunt of the bond. · 

46. A pennit for special reclamation project no. 506 was issued to 

M:Jrcoal on_ August 17, 1977 by the DER. 
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47. The regulations of the Depa.rt:rrent require the special reclama.tion 

project to be completed within six (6) rronths of issuance of the project permit. 

48. S,Pecial reclamation project no. 506 has never been_ conpleted, and 

still has an O.J?en pit and highwall. 

49. Prior to MJrcoal' s mining at special reclama.tion project no. 506, 

the lar..downer could have used part of the property for fann land. Tcx:lay, rrore 

reclamation needs to be done than before the ,Permit was issued. 

50. The Commnweal th might not· be able to reclaim special reclama.tion 

project no. 506 for the arrount of the bond. 

51. The DER never approved, nor was its approval requested for a tra11sfer 

of surface mining ,Pe:rmit no. 1189-2 for the Kalp site from MJrcoal to A:rrrel Coal 

Conpany. 

52. Ivbrcoal never escrowed or otheJ:Wise saved any rronies to assure recla..:. 

mation of these si ts=s. 

53. Whe...'1 MJrcoal applied for its 1980 mining license, it had outstanding 

violations of the mining act on mining ,Pennits nos. 1189-1, ll89-l(A), 1189-2, 

1189-3, 1189-5 and S.J?ecial reclama.tion project no. 506. 

·54. Morcoal posted a bond in the arrount of $10,000 for the S,Pecial 

reclamation project site. 

DISCUSSION 

The Surface Mining Conservation and Reclamation Act (Mining Act) was 

enacted to provide for the orderly mining of coal by the surface mining :rrethod 

while conserving and inproving the land affected by the· mining. Too often in the 

recent past surface mining left the Pennsylvania countryside scarred, despoiled, 
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ugly and unfit for any purpose and left streams sterile fran acid runoff. The 

Mining Act IS licensing proviSiOns are an attempt to ensure that Surface mining 

will be perfol:Jred by competent operators who historically have obeyed the mandates 

of the Mining Act. Its bonding provisions are intended to provide for reclama­

tion of land even if the operator is unable or unwilling to do so. 

Here, DER has refused to renew appellant' s license and has forfeited 

the bonds appellant posted for five operations because of appellant' s rrethod 

of operation at the five sites. The following is a synopsis of appellant' s 

activities and the results of those activities at each of the five mining sites. 

Kalp Site 

Surface mi..ning Fennit no. 1189-2 was issued to Morcoal authorizing 

tn:i..ni.ng on a tract of land in Donegal Township, West:rroreland Comrty, in the heart 

of the Laural Highlands. The penni t was issued for 9 1/2 acres. When Iv".orcoal 

rerroved its mining equiprrent in November of 1978, 15 acres had been despoiled. 

Little reclamation 'INOrk was_ ever perfonred at the site. Presently, uvo deep pits 

sit open, exposing highwalls over thirty feet high. Scarce topsoil and subsoil 

were buried during mining; as a result, none remains for reclamation. Acid pro­

ducing materials remain piled at the site, exposed to water and air and consequently 

producing acid mine drainage to an extent that a DER geologist characterized the 

site as an "acid factory". An acid discharge fran the site now enters and pollutes· 

Indian Creek .. The sarre DER geologist testified that the acidity of these dis­

charges is "as bad as you can get'l. Ph readings of samples of the discharges 

shov1 values of 3. 7, 3.6, 3.0 and 4.4. Siltation and erosion control rreasures 

were never satisfactorily implemented and rains wash dirt and silt from the site 

onto Township Route 339. 
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The open pits, in their present state, abandoned .and accumulating water; 

present an attractive nuisance. On one inspection, the DER inining inspector 

found four young boys diving off rocks into. a pit filled with eight feet of water. 

The site nCM sits ignominiously, as barren landscape, scarred with gulleys 

and refuse piles, in the midst of the green rrountain slopes of the I.a.ural Highlands. 

Appellant contends it is not responsible for reclaroation of the Kalp 

site because it:has sold its coal rights and the mining pennit for the site to 

At:rrel Coal Corrpany. Appellant is mistaken. Appellant did contract with Arniel 

Coal Corcpany on Septerrber 28, 1977 for the transfer of its lease and property 

rights in the Kalp site. However, no one ever applied to the DER to approve a 

transfer of the pe:rmit to Arrrel. The mining pe:rmit and the surety bond continue 

to be in ~rcoal' s narre. Appellant, as a matter of law, cannot vitiate its obliga­

tions and liabilities for damages under the Mining Act by a contract to which the 

Commonwealth is not a party. 

Appellant argues that the DER is estopped frcm denying the existence of 

the contra<;::t because the DE..~ inspector in the area was aware of the transfer. 

The facts do not support appellant' s contention. There was no showing that the 

inspector knew of the transfer. Further, such imputed knowledge by a DER employee 

cannot release appellant from its responsibilities under the law. The Ccmronwealth 

' cannot be estopped from enforcing its laws under the facts of this case. See 

CommonweaZth v. Western MaryZand R. R. Company, 377 Pa. 312, 105 A.2d 326 (1954). 

The reason these mining penni ts are not transferrable is obvious. Licen-

sing and penni tting are the key provisions of the Mining Act. They enable the DER 

to make pre-mining judgrrents on the likelihood and success of reclamation based 

on the pennit- application, including reclamation plans and surety ronds. lf the 
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pennittee, who is by law carrmitted to perfonn the reclamation and post the bond, 

is allowed to transfer the pennit to a third party without the DER approval, the 

pellllitting provisions and the pre-mining review provisions of the Mining Act 

become meaningless. 

Altman Site 

Appellant also operated a surface mine on a tract of land in North 

Huntingdon Township, Westrroreland County, owned by Lydia Altman. The pennits 

for the operation, nos. 1189-1 and l(A) approved mining at a specified area; 

however, as it did at the Ka.lp site, appellant ignored the penni tted boundaries 

and affected areas which were neither permitted nor l:x:mded. An inspection on 

September 16, 1977, while the mining operation was ongoing, revealed nurrerous 

violations of the Mining Act. The violations included water accumulations in 

the pit; inadequate sedirrentation arid erosion· oontrols; inadequate sed.i.Irent basins; 

failure to construct discharge treatrrent facilities; failure to segregate and 

save topsoil and subsoil; and failure to backfill concurrent with the progress 

of the stripping operation.· Shortly thereafter appellant abandoned the site, 

that is, it simply left, taking its mining equiprrent with it. Predictably, the 

violations uncovered in September 1977 remain today, and as no reclamation vvork 

was perfonred, they have gro'W!l progressively -worse. The site was not stabilized, 

and consequently landslides _are progressing at three different locations on the 

site. Accelerated erosion has washed away earth and formed runoff ditches six 

feet deep. Acid fonrd.ng materials were never properly dis:r;osed of, but were 

-left exposed to air and water and have pioduced an acid discharge. Altogether, 

the site is now 17 acres of des:r;oiled wasteland. DER estimates the cost of recla-

mation to approach $64,000. 

Chain town Site 

' . 
M:Jrcoal -was also able to procure mining permit no •. 1189-3 from the DER 

for a site in South Huntingdon Township known as the Chaintown site. M:Jrcoal sub-
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contracted the Chaintown q::eration to one Paul Rutledge. Rutledge extracted five 

or six "loads 11 of coal, found that his prospective buyer would not accept the coal 

because it was 11too dirty" and abandoned the· site. 

The site has never been recla.imed and sedirrentation and erosion rreasures 

were never .iroplertEnted. As a result the site is rrarked by erosion ditches and 

gulleys. The mining that was done occurred closer to Jake Creek than penni tted by . 
law. As a result of the proximi.ty of the site to the stream and the failure to 

provide erosion control ID9a.sures, rain washes silt from the site into Jake Creek. 

Labasky Site 

In Nqvember or December of 1978 Ci.ppellant started an operation in South 

Huntingdon Township under mining pennit no. 1189-5 known as the 11Labasky" oper­

ation. Ho*ever, in early 1979 the DER refused to issue Morcoal a 1979 operator's 

license because of existing violations of the Mining Act at Morcoal' s operations. 

M::ircoal in turn stopped payrrent on its ea.rt.hrnoving equipnent and the e::;ruiprrent at 

the Labasky site was rep::>ssessed by the secured creditors. The site re.-nains un-

reclairred. 

While mining the sit~Morcoal paid less than close attention to' the 

perarreters of its pennit. An inspection in December 1978 shCMed appellant to be 

mining off the pennitted and bonded area, mining within 100 feet of a road and 

to have constructed treatment ponds off the pennitted area. 

Special Reclamation Project No. 506 

Appellant was also issued a pennit in South Huntingdon Township for a 

"special reclamation project". Special reclamation project pennits are issued 

for sites where mining has previously taken place and the land left unreclairred. 

The purpose is to encourage restoration of despoiled land by the relaxation of 

othe:rwise applicable surface mining regulations. In this case the landowner re- -
' 

-369-



--- -quested the project for the purpose of stabilizing the site in order that he 

might ultimately locate a trailer park there. Appellant's ~t, Which was issued 

on August 17, 1977, required that it mine the coal, stabilize and restore the land 

within six nonths. Appellant again rerroved the coal, then abandoned the site. An 

open pit and highwall now exist and the condition of the site is significantly 

~rse than ever. The landowner has lost land that he had been able to cultivate 

prior to appellant's arrival on the scene. It is clear from the record that 

appellant has no intention of returriing tO the site to restore it. 

Our review of a DER action is to dete:on:ine whether the DER has ccmni tted 

an abuse of discretion or an amitrar:y exercise of its duties or functions. 

Warren Sand and Gra:ueZ Company_. Inc. v. Comm0112JeaZth of PennsyZvania .. DER, 341 

A.2d 556, 20 Pa. Ctmronwealth Ct. 186 (1975); Lack.azuanna Refuse Removaz .. Ina ... et aZ. 

v. CommonweaZ.th of PennsyZvania .. DER, EHB Docket No. 79-024-B (issued February 3, 

1981); Diehl. v. Commonweal-th of PennsyZ.vania_, DER, 1979 EHB 105. 

DER' s denial of the 1980 surface mining license was based on Section 

3.1 (b) of the Mining Act which prohibits the DER fran issuing a mining license to 

persons who fail to comply with the provisions of the Mining Act. Appellant's 

docurrented inability to camply with the Mining Act and underlying regulations 

justifies the DER license denial as a necessary and min.iim.lm response. At the Ka.lp 

operation appellant violated 25 Pa. Code 77.92 (a) (1) by failing to confine its 

operation to the area under pennit. 25 Pa •. Code 77.92 (a) (5) was violated when 

appellant's o.peration rroved to within 100 feet of a road. Appellant also rerroved 

the mining equiprent prior to reclamation contrary to 25 Pa. Cede 77.92 (b) (2); 

buried the available topsoil contrary to 25 Pa. Code 77.92 (f) (5); discharged acid 

mine drainage into Indian Creek contrary to Section 4 (a) (2) (K); Of the Mining Act 

and finally, it abandoned the operation without restoration contrary to the caidinal 
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purpose of the Mining Act. M:>st of these sane violations were ccmnitted at appel-

lant 1 s Altman, Labasky, Chaintown and special reclamation project sites. At one 

or rrore of these operations M:>rcoal failed 'j:o backfill concurrent with mining 

affected areas not permitted or oonded, buried topsoil, caused acid mine drainage 

to discharge from the site, failed to construct acid mine drainage facilities or 

siltation and erosion control facilities and affected areas within 100 feet of a 

road or stream. At all of the si:tes, M:>rcoal rerroved its equipuent and abandoned 

the operations without performing restoration. Accordingly, this recurring history 

of noncompliance justifies the DER 1 s refusal to issue .rt'..orcoal the surface mining 

;license. 

The forfeiture of the bonds was done under the authority of Section 4 (h) 

of the lfri.ning Act which provides in part: 

"If the operator fails or refuses to con1ply with 
the requirerrents of the Act in any respect for 
which liability haS been changed On the 00nd 1 the 
secretary shall declare such portion of the lx>nd 
forfeited ... 11 

The oonding provisions of the Mining Act are intended to compensate for 

the very type of operation displayed here. It is a rreans whereby the Corm:onwealth 

can restore a site despoiled by mining where the miner is either unwilling or 

unable to act. Here, the evidence is conclusive that M:>rcoal is not goi_r1g to pro-

ceed on its avn to reclaim these sites. 

M:>rcoal argues that it was precluded from restoring the I.abasky site by 

the action of the DER in not renewing its 1979 license. It contends that it lost 

the ability to reclaim when it lost the license to mine. M:Jrcoal 1 s argwrent is not 

supported by either the facts of record or the provisions of the Mining Act. A 

DER representative testified that the DER would not have prevented M:Jrcoal from 

perfonning the required reclamation work after the application for mining license 

was denied. 
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Appellant also argUes that the value of the bonds on some of the sites 

~xceeds the cost of reclamation. Again, appellant's argument is not supported 

by the record. The cost for restoration of. the Kalp and Altman sites is estimated 

at $64,000 for each site. The surety bonds p:>sted by appellant are M:>rth only 

$5,700 for the Kalp site and $10,750 for the Altman site. 

An experienced surface mine operator testified on behalf of appellant 

that he could reclaim the Chain~, Labasky and special project sites for less 

than the arrount of the posted bonds. The Chaintown site is bonded for $6,000 and 

the Labasky and the special reclamation project sites are each bonded for $10,000. 

The surface mine operator opined that he could reclaim Chaintown for $2,000, Labask.y 

and the special reclamation project for $7,500. His estimate however is not necessar 

relevant to the costs that the Cc::mronwealth M:>uld sustain. The Comromvealth will 

incur higher costs because 1 unlike a surface mining operator, it does not have 

the eart.l-rrroving equipment readily available and the Corrm::mwealth mus·t prepare 

engineeri.11g specifications and conform to statutory bidding requirements. More-

over 1 the credibility of appellant's witness suffers because he has never seen 

the reclamation plans approved for each site. 

The difference between the cost of restoration estimated by appellant 

and the arnount of the bonds is not great and we are certainly not disposed, based 

on the conflicting testirrony, to order the DER to return part of the bond to 

appellant prior to the actual expenditure of monies for reclamation of the sites. 

Also, this board has recently held that the DER nay forfeit the total 

arrount of a surety bond because of noncompliance with the provisions of the Mining 

Act without proving the actual cost of restoration. We reasoned that the bonds 

filed by the operators are to ensure compliance with the Mining Act and are penal 

rather than idemnification bonds. · See American Casualty of Reading v. DER, EHB Docke 
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No. 78-157-S (issued Januacy 16, 1981) and RoaloJJood Insura:nae Company, et al, v. 

DER, EHB Docket No. 78-168-S (issued Febuacy 18, 1981). 

Therefore, we find that the DER ha~ not abused its discretion by the 

forfeiture of the bonds in question. 

CONCLUSIONS OF ·Il¥fl 

1. The Environmental Hearing Board has jurisdiction over the parties 
' 

and the subject matter of these proceedings. 

2. The DER properly refused to issue Morcoal a 1980 Surface M:Ln:!-ng 

License. 

3. The DER properly forfeit...od .the surety bonds for surface rr1ining per-

mits 1189-1 and l(A), 1189-2, 1189-3, 1189-5 and special reclamation project 506. 

ORDER 

AND NOW, this 30th day of April, 1981, it is ordered that: 

1. The DER action denying a 1980 surface mining license to Morcoal 

Company· is sustained and the appeal therefrom is dismissed. 

2. The DER action forfeiting the oonds posted. for sites pe.nni.tted by 

surface mining permits 1189-1 and l(A), 1189-2, 1189-3, 1189-5 and special recla-

mation pennit no. 506 is sustained and the appeal therefrom is dismissed. 

DATED: April 30, 1981 
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COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-044-W 

Sewage Facilities ·Act 
25 Pa .. Code-71.15 

, \ _I l I . ~ I f , i\ "Iii I ! i !.1 .- · A' D J U D I C A T I 0 N 

By:. Paul E. Waters,·Chai.nnan, September 15, 1981 

. . . 
~ ~......_..~.....,_---~~ ........ 'fh±s--matter'"'~before"'t:he-~~as''an·· appea::L :--'fran"'al'I''Order·~g....,..__.., ' .... ,... ...... 

appellant, Newberry Township Board of ~upervisors, _to revise its Act 537 sewage 

plan. A section of the .. toWnship. is experiencing on-lot sewage disposal problems· 

in a h'urnber of residential systems. A1. though the problem is not presently wide- . 

. spread, it does· not appear to be getting any better, and a few homes have severe 

problems. Appellant does not believe a revision is called for and argues that 

it ·sees only minor repair problems. 

. FlliDTI~GS OF FACI' 

1. Appellant Newberry Township (hereinafter township) is a second 

class township located in York County, Permsylvania. 

_____ ·_. __ _),_. ApP,:ll~ Cormonwealtl1 Qf __ :E~vania, Depart::rrent of Environrrental 

Resources (herein after DER) is the administrative agency with the authori!=Y to 
. .. 

-374-

I..: .. 



enforce the provisions of the Permsylvania Sewage Facilities Act, Act of J~uary 
: 

24, 1966, P.L. 1535, No. 537, as anended, 35 P.S. §§750, et seq. 

3. Cragrrcor Village is a fifty-b..u (52) .lot :residential subdivision 
• 

located in the township which was approved by the Township Boatd of. Supervisors 

in 1975. 

' 4. A planning m::xlule for land developrent was sul:m:i. tted by the town-

ship to DER for Cra.giroor Village in 1975. The nodule was sul:mi tted as a :revision 

to the tc:Mnship's official sewage facilities plan. 

5. After :review.ing the planning rrodule, DER approved Cragnoor Village 

for on-lot sewage disposal sys:tems by letter dated ~-.J.6'i! '197~,-;ErQn;~.­

GeJ::mari, ·supervising sanitarian for DER, to the township. 

6. Twenty-one (21) lots in Cragrroor Village \\ere developed ·as single­

family residences utilizing on-lot sewage disposal. 

7 ... Each developed lot was issued a sewage penni t by the township 

authorizing the installatiori of an on-lot sewage disposal system. 

8. The sewage pennits issued by the township \\ere :reviewed by DER.. 

9 .• ::-_In .the fall of-1976, -DER-officials ConduCted an official inSpect;fo:n="·· ··· 

of the sewage disposal systems. located in Cragm::x:>r Village·. 

10. The DER officials discovered that the soils on Iot ·#35 (the Bobb Lot), 

were riot adequate for on-=-lot sewage disposal. 

ll.- ·'!he township was not notified of the inspection by DER nor were they 

info:rned by DER of the results of the soils examination. 

12. '!he township p:repa:red and sul:m:i.tted. a plan :revision in August, 

1979. 

13. DER approved a portion of the plan but :rejected that part of the 

plan that encanpassed the southeastenl. section of the township.·- -.. 

14. After consultations with township officials, DER approved the plan 

:revision with the exception of Cragrroor Village • 
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15. DER issued .an order dated March 13, 1981, to the township re-

quiring ·the township to revise the official sewage facilities plan for Cragrroor 

Villagee 

16. Gilbert :u:mgwell, Jr. currently resides on lot f45, <;:ragrooor Village 

and has resided on Lot #45 since August 19 1 1978e 
I 

17. lot 45 utilizes an elevated sand notmd sewage disposal system 

that began malfunctioning shortly after Mr. IDngwell occupied the house on the 

lot, and the system continues to malfunction. 

18. Cragnoor Village subdivision at present bas twenty-one lots which 

have been developed in a subdivision with total planned developrent of fifty-two 

lots, and there q.re no prtesent plans for completion of the develoim:mt. 

19~ DER's order. of August 31, 1978 1 was based in part upon its receipt 

':of complaints of malfunctioning on-lot. sewage systems in Newberry 'I'cM:nship. 

20. The September 28 1 1979 DER letter ·states that the plan revision 

was not approved for Cragrroor Village for a number of reasons, including 1 inter 

.,aZ.ia, a lack of infonnation as to. the soil conditions which \'\Ould lead to success-

.-:ful repair of malfunctioning systems on a lot-by-lot basis, a lack of infonnation 

::::;as to the location and sc;>il conditions for p:>ssible group treat:rrEnt systems and 

nonconventional systems, and alternatives for financing. 

21. The DER inspections indicated that the following sewage systems in 

Cragrroor Village were actively malfunctioning at the tine of the inspections: 

a. The elevated sand nound on IDt #35, the Bobb residencee 

b. The elevated sand IIDund on IDt #36, the Kinsey residence. 

c. The elevated sand nound on IDt #38, the Woulfe residence. 

d. The elevated sand nound on IDt. #41, the Wagner residence. 

e. The sewage disposal system on IDt #43, the Sweger residence. 

f. The elevated sand nomrl on IDt #45, the IDngwell residence. 

g. The elevated sand nound on IDt #52,; the Ely resic:tence. 

22. The DER inspections also indicated the following sewage systems showed 
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indications of previous :mllfunctioning or effluent pending which ~uld soon re-

sul t in a malfrmction: 

a. The elevated sand IIDtmd on lot #43, the Intrieri residence. ,. 
b. The elevated sand ItDl.m.d on lot #49, the Roof residence. 

23. The Bn1 
,, , Kinsey, Woulfe, Wagner, Longwell, 

1 
Intrieri, Ely, and 

Roof properties in Cragnoor Village all have an elevated sand IIDtmd sewage dis-

posal system •. 

24. The Babbs added an aerobic system to their sand IIDrmd upon re-

cc:mnendation of Newben:y Township. Although the aerobic system rerroved the 

odor and the black sludge discharge, the IIDrmd continues to ma.lfrmction. 

25. The Jrme 17, 1981 inspection by DER indicated that a considerable 

area of fresh earth had been placed on the westem portion of the elevated sahel 

ItDund. The seWa.ge discharging fran the IIDund had already darkened the fresh 

earth, and on virtually the entire westenl sid~ of the rround sewage leaks fran 

the benn. 

26. The sewage effluent in the Bobb system backs up and ponds on the 

top ·of the eleVated sand IIDund,. as well as seeps fran the base and sides of the 

benn material. 

27. The malfunction in the W:::>ulfe system will IIDst likely continue 

to deteriorate and eventually will result in a IIDre direct discharge of effluent 

fran the system onto the road. 

28. The soils maps for the Cragrn:::x:>r Village area are not accurate. 

Soils such as M:mtal to soils indicated on the maps did not in fact exist at the 

locations where they were mapped. Terrace material indicated on the soil maps 

• ' also did not in fact exist at locations where it was mapped. 

29. Near the Bobb lot, soils which were mapped as IIDderately well 

drained to well drained soils were in fact J?OOrly drained or sarewbat p:x:>rly 
> 

drained soils. 

30. At the upper elevations in the Cragrroor Village sul:xli vision, soil 
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conditions are generally not suitable for sand mounds, due to rrottling at 

-less than· twenty inches below the surface. 

31. Although the precise cause of indivi-dual sewage malfunctions has 
I 

f 

not been detennined, it is likely that the limited penreability of the soils 

and subsoils in Cragrroor Village is the cause o-F the malfunctions. 
. ' 

32. The probability of successfully repairing the malfunctioning sand 

IIO\lllds inspected by DER officials· is not good. Any number of factors, including 

soil conditions, lot size, and proximity to other dwellings, may preclude re-

pair. 

33. Newberry Township has done no soils tests or other studies to 

indicate that on-lot repairs will be successful. 

34. The detennination as to the viability of on-lot repairs in Crag­

rroor Village can only be made after proper studies of the soils conditions and 

• 
an assessm:mt of th~ various other alternative solutions to the sewage problems. 

35 •. Although Newberry Township had indicated in September, 1980 that 

it was npving into the final stages for issuing a contract for a survey of 

Cragrroor Vi~age, by letter dated February 4, 1981, the township indicated that 

it had· not eng:aged the services of Martin and Martin, the consulting finn which 

had been recorcnended by the Advisory Ccmni ttee. 

36. All of the residents who have malfunctioning sewage systems in 

Cragm::x>r Village have private water wells. 

37. As the mal;e1mct:l:ons in the Cragrroor Village sul:xli vision continue 

and as ~roperly treated ~ge· effluent travels along the ground or below the 

ground, the residents' water wells may bec:c:m= contaminated. 

38. The Pl.anni?g M:ldule sul:mitted by Newberry Township in 1975 and the 
:r 

Plan Revision sul:xnitted in 1979 do not aOequa.tely address the sewage disposal 

needs of Cragrroor Village. 

39. The plan revision adopted by Newberry Township on August 14, 1979 

does not contain an adequate analysis or evaluation of the soil conditions or 
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• 
other infonnation necessary to establish that repair of sand nounds will likely 

be successful. 

40. Any proposed solution for Cragrroor Village is not necessarily 
• 

limited to twenty-one lots; Cragnoor. Village subdivision has~'been and continues 

to be officially approved for fifty-U..U lots. 
I 

41. The economic feasibility of the alternative solutions to the 

Cragrroor Village sewage rnalflm.ctions has not yet been adequately evaluated by 

the township. 

42. An analysis of the possible alternatives to the Cragrroor Village 

sewage problems and their ea:>nanic feasibility is the proper subject of the plan 

revision ordered by DER. 

43. A revision to the townships' Official Sewage Facilities Plan with­

in the t.:im:table established in DER' s Order of March 13, 1981 is necessary because 

of the present danger to public health and safety in Cragrroor Village. 
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DISCUSSION 

- On March 13, 1981, DER issued an order requiring appellant Newberry 

Township to prepare a revision to its Official Sewage Facilitie9 Plan that ade­
t 

quately addressed the existing and future sewage disposal reeds within the Crag-
1 . 

:rroor Village subdivision. The order also required appellant to sul:mi t a sche-
' 

dule of 'i.nplementation and a progress report within forty-five (45) days. 

At the outset we note that there is no dispute as to whether there are 
,, 

presently at least seven or m::>re on-lot sewage disposal systems malfunctioning in 

the Cragrroor Village area: of Newberry Township. The dispute between the parties 

does concem the question of the extent of malfunctions, but m::>re inq;ortantly, it 

seems, the real issue is, what, if anything, is to be done about it, and by whan. 

At first blush, it would appear that appellant 1 s position is a reasonable 

•.one. It contends si.nply, that any malfunctioning on-lot sewage disposal system 

,;should be repaired. -Beyond this, their solution becares a little nore vague, as to 
2 

:exactly who should ~e these repairs and when. 

Section 71.15 (a) (2) of DER 1 s regulations (25 Pa. Code §71.15) provides: 

"(2) When the Depart:rrent detennines that an official 
· plan or any of its parts, is inadequate for the needs 
of a municipality to which it relates because of 
changed or newly discovered facts, conditions, or cir­
cumstances, the Depart::ment may upon written notice re-

;_ ·quire a revision of the plan to be sub:ni tted ~within 120 ' 
days." 

There was, as indicated, extensive, graphic and thoroughly convincing evidence that 

indicates the sewage disposal needs of at least some of the residents of Cragrroor 
• J - - . 3 . 

Village are ·not presently being adequately met. There can be no doubt, and even 

,_- 1. DER originally had ordered Newberry Toonship on A~t)l# __ l978, to p~p;rre 
an Act 537 plan revision for a larger area which included Cragnoor Village. This was 
later altered. 

2. Indeed, if the issue. were so easily resolved one might ask, without. irnperti­
nance, why has the matter not been resolved over the many nonths that ·this case was 
in litigation? · 

3. We will not here review the abundant evidence presented by an .irrpressi ve 
~ade. of witnesses who live with this problem on a daily basis, as well as by a soils 
sc1entist. · 
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~ppellant ~uld have to. admit, that there \\ere at least sene new discovered facts 

or changed conditions in the _area in question. Appellant seems to believe that 

inasmuch as DER did not prevent the appellant fran issuing. on-lot sewage penni ts 
I 

' 
for the hanes which presently experience malfunctions, DER is ~ foreclosed 

fran ever again enforcing §71.15 (a) (2) of the regulations. This ·argurren.t is patent-

ly erroneous. 

The Sewage Facilities Act 35 P.S. §750.5(d) deals with the very situation 

in which appellant unfortunately finds itself. ·The Act requires that the plan or 

revision delineate areas experiencing problems with sewage disposal and a descrip-
4 

tion of those problems. Provision must be made for adequate treatment facilities 

which will prevent the discharge of inadequately treated sewage into the waters of 

the Ccmronweal th. And finally 1 there must be a ti.nE. schedule and proposed method 

of ·financing the. construction and operation of the method of sewage disposal to be 

used. 

Appellant also argues that DER has acted improperly in ordering a plan 

revision because it (DER) has not first discovered the aause of the on-lot mal:func-

tions- here at issue. We- find this argurrent too, is fallacious. AH?ellant miscon-

-:·stn.Ies the purpose of a plan. revision. Appellant is apparently convinced that the 
5 

malfunctions do not and will not go beyond the small number discussed at hearing. 

By accepting this as true without any investigation· an its Par-t, appellant- then con-

eludes that repairs are the way to go. The problem with this is that appellant· 
6 

may be right-but also, may be wrong. The very purpose of a plan revision is to 

outline the problem and acceptable methods of solving it. Contrary to appellant's 

irrpliCi t theSiS 1 there iS nothing wrong with a propoSal for system repairs S0 long 

4 •. 35 P.S. §750.5(d) (1). · 
.... 

5. ·Only seven lots were discussed in great detail. 

6. DER is 1 of course convinced that the malfunctions are or· will be rrore ex­
~i ve and spring fran an underlaying soils problem. Sonething not correctable· by 
minor repa.j:l-s. 

' . . ~-
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... 
as the available facts indicate that this will :pennanently solve the sewage dis- , 

posal, and consequently the health, problems in the area. In short, the issue at 

this point is not, which proposed solution is viable and who should pay for it, but .. 
rather, it is, whether sare organized rmmicipal effort is presently required to 

r 
find a viable solution. We believe that a plan revision represents· a proper step 

in the solution process. 

In East CocaUco Twp. v. DER .19 EHB 183 on related facts we said: 

"The appellant has . selected based in part on cost 
considerations, and the limited area involved, to 
nove fran conventional to alternate on-lot disposal 
and require repair of any systems needing it. The 
basic question raised by DER is whether the plan is 
feasible. There is no dispute that DER can require 
a plan revision to deal with the changed conditions 
existing at Lakeside Estates. " 

It may be that appellant here, anticipates facing the sane problems as did East 

'Cocalico supra. and wants to have it out, here and r:YJW. Unfortunately for appellant, 

, our laws and procedure require that we proceed one step at a t.i.rre. When and if the 

·required plan revision is sul::mitted, and when and. if it is found wanting, there 

:,will be t.i.rre enough for the board. to hear and resolve any further dispute that ma.y 

,arise between the parties. As we concluded in ~ast Cocalico Twp._, supra. ''When · 

10nly a very sma.ll nUII'Iber of residential h.c:xres are involved and only a few of them 

have experienced on-lot sewage . disposal problems, a nu.micipal plan revision, which 

considers many options, but proposes to start with the least expensive solution, 

should be approved, when the other nore costly solutions are still. available if 

needed." It is clear that. the order issued by DER on: March 13, ·1981 under the facts· 
7 

"of this case, was proper. 

CONcLUSIONS OF UWl 

1. The l::x:>ard has jurisdiction over the parties and subject matter of 

this appeal. 

7. While other issues were raised by appellant, nost notably as to DER' s 
operation rrethods, we do not deem further discu.Ssion of them necessary at this time. 
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2. -A plan revision is properly called for when the number and severity 

of sewage system rnalfnnctions in an area have a significant adverse impact on the 

environrrent or create a hazard to public health. • t 

3. .DER. has the authority to order a plan revision pursuant to the 

Penna. Sewage Facilities Act, Act of Janu.axy 24, 1966, P.L., 1535, as amended~ 

35 P.S. §750.1, et seq. if it properly detennines that the• present plan is inadequate 

for the needs of the ccmnunity, and it . may require the revision to be sul::mi tted 

within 120 days. 25 Pa. Code 71.15 (a} (2). 

4. DER properly exercised its authoritY under the Sewage Facilities 

Act in ordering appellant Newberry Township to revise its Official Sewage Plan 

for the Cragnoor Village subdivision on March 13, 1981. 

ORDER 

AND NaV, this 15th ;day of September, • 1981 the appeal of Newberry Township 

:·.is hereby dismisSed. The order issued by DER on March 13, 1981 is her~ sustained 

~ the tine periods set forth therein, ·shall run fran the date hereof. 

DATED: September 15, 1981 

-ENVIroNMENTAL HEARING OOARD 

PAUL E. WATERS 
Chainnan 

#~hPJ!~ 
DENNIS J. HARNISH 
M:mber 
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EHB-43: 12/79 • . 

..... 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market· Street 

Hairisburg. Pennsylvania 171 OJ 
(717) 787-3483 

·• 

OHIO FARMERS INSURANCE COMPANY Docket No. 80-041-G 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Surface Mining 
Bond Forfeiture 

A D J U D I C A T I 0 N 

<By- the Board:- ·-The· follow-ing adjudication was drafted by Edward Gerjuoy, -:Esquire­
and is issued by this board with minor modification. 
August 25, 1981 

This matter involves the-appeal of Ohio Farmers Insurance Company 

(Farmers) from the forfeiture by the Commonwealth of Pennsylvania, Department of 

Environmental Resources (DER) of 19 bonds, identifying details of which are listed 

below. The bonds were submitted by Ralph A. Ve6n,- Inc. (RAV). Farmers was surety 

on each of the aforementioned 19 bonds. The bonds were forfeited because of RAV's 

alleged failure to reclaim and restore previously mined areas. 

This matter was given a hearing in Pittsburgh, Pennsylvania, on June 2, 

1981. DER, but not Farmers, filed a post-hearing brief. 
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FINDINGS OF FACT 
·' 

1. Appellant is the Ohio Farmers Insurance Company; whose address 

is Westfield Center, Ohio 44251. 

2. Appellee is the Commonwealth of Pennsylvania, Department of Environ-

mental Resources, which has the duty and responsibility of administering the 

Surface·Mining and Reclamation Act, 52 P.S. 91396.1 et~. (SMCRA) and the regu-

lations duly promulgated thereunder hy the Environmental Quality Board. 

3. On February 13, 1980, DER notified Jack Courtney, President of RAV, 

that DER was declaring forfeit a number of bonds posted by RAV under various mine 

permits issued to RAV; because (DER alleged) RAV had failed to reclaim the mining 

sites covered by those bonds. 

4·. A copy of this forfeiture notice was sent to Farmers. 

5. Farmers was surety on 19 of the bonds declared forfeited in DER's 

February 13, 1980 letter. 

6. These 19 bonds, which are the subject of this appeal, are identified 

as follows. 

Mining Permit Number 

40-9 and Amendments 

40-16 and P..mendments 

. Surety Bond Number 

373961 
395869 
407980 
454228 

398094 
415883 
421202 
455525 
458501 

-385-

Amount (Dollars) 

$ 1,400 
480 

18,000 
5,000 

34,000 
6,250 

22,500 
11,000 

2,000 



40-17 and Amendments 415817 24,000 
415882 20,000 
445983 ·:-. 32,000 . . 

40-19 and Amendments 435721 14,000 
455443 3,000 

40-20 and Amendments 435720 16,000 
451283 11,250 
451284 . 14,000 
451285 2,250 
454229 17,500 

7. During the hearing, DER stipulated that reclamation had been 

completed on the mining sites covered by surety'bonds 373961 and 395869 (the 

first two bonds listed above), and therefore further stipulated that DER no 

longer claimed forfeiture of those two bonds. 

8. During the hearing, Farmers stipulated that reclamation had not 

been completed on the mining sites covered by the other 17 surety bonds lis.ted 

above, namely the'mining sites covered by the 15 bonds (listed above) posted 

under mining permit? 40-16, 40-17, 40-19 and 40-20 and amendments, plus the sites 

covered by the two surety bonds 407980 and 454228 posted under mining permit 40-9 

and amendments. 

9. On October 30, 1979, DER notified Jack Courtney, President of RAV, 

that DER was suspending mining permits numbers 40-9, 40-16 and 40-20, because (DER 

alleged) RAV had failed to comply with the backfilling reclamation requirements 

which were part of the conditions set forth in those permits. 

10. This same October 30, 1979 letter ordered RAV to cease and desist 

from all mining activities at the surface mines authorized by mining permits numbers 

40-9, 40-16 and 40-20, with the exception of those operations necessary for the 

backfilling and restoration of the mining sites covered by the aforementioned mining 

permits. 
; 

11~ DER did not send Farmers a copy of this October 30, 1979 letter. 
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12 ~ On October 31, 1979, RAV filed a voluntary petition of bankruptcy 

in the United States Bankruptcy Court, Western District of Pennsylvania. 

13. Up to about October 1979, the mining sites coverefrby mining 
. . 

permits numbers 46~9, 40-16, 40-17, 40_.19 ann 40-20 and Amendments, and by the 

19 surety bonds listed supra, were being actively mined •. 

DISCUSSION 

In this bond forfeiture appeal, the burden of proving 'the facts that 

can justify forfeiture falls on DER, for reasons this board has explained in 

Rockwood Insurance Company v. Commonwealth of Pa., DER, EHB Docket No.. 78-168-S 
~~ 

(issued February 18, 1981). This burden is spelled out in section 4(h) of the 

SMCRA, which provides in part: 

nif the. operator fails or refuses to comply with the requirements 
of the act in any respect for ~hich liability has been charged 
on the bond, the department shall declare such portion of the 

.. ~ ' 

• >·. 

bond·~forfeited ••• " .~·u.w:~ '·"-'L"c·~·' - .. ··uuuu.--"'-''-~1:0.._,_, .... 

Reclamation of mining sites is required under section 4(a)(2) of the act. DER 

stipulated that the required reclamation had been performed on the mining sites 

the forfeiture with respect to those two bonds (N.T. p. 9). Farmers stipulated 

that the required reclamation had not been completed on the mining sites covered 

,.., ' ' 
111 

r, ... ,q 'by' 'rfie"'Cit1fer'1T s'U'i"e"t'y:'b'O'fiti'S''(ofr• the"'•l9>--wh.it!:tl'"'are ·the subject ·of ·this·-att1E·ion ··and····,.-~-· 

have been identified supra) (N.T. pp. 6-7). Therefore the board concludes that 

DER has not met its burden of proof with respect to surety bonds 373961 and 395869, 

17 surety bonds. 

.; 

. . . ~. 

-387-



Ou:t review of a DER action is to determine whether the DER has committed 

an abuse of discretion or an arbitrary exercise of its duties or functions. 

Warren Sand and Gravel Co., Inc. v. Commonwealth of Pa., DER, 34l·A.2d 556, 20 Pa. 

Cmwlth. Ct. 186 (1975); R. Czambe~, Sr. v. Commonwealth of Pa., DER, EHB Docket No. 
80-152-G (issued April 30, 1981); Diehl v. Commonwealth of Pa., DER, 1979 EHB 105, 

I 

108. The facts and conclusions presented in the preceding paragraph imply that 

DER's forfeiture of the aforementioned 17 surety bonds (the surety bonds listed 

supra, excluding bonds 373961 and 395869) was not an abuse of discretion or an 

arbitrary exercise of DER's duties or functions. It follows that forfeiture of 

these 17 surety bonds must be sustained unless Farmers can fashion a successful 

legal defense, sufficient to negate forfeiture even though DER has met its burden 

of proof that reclamation had not been completed on the mining sites covered by 

those 17 bonds. Because Farmers did not file a post-hearing brief, the best the 

board can do for Farmers in this regard is to consider the defenses Farmers raised 

in its pre-hea~ing memorandum. There were two such defenses, namely: 

I. DER failed to inspect RAV's mining operations and to require 

proper reclamation during a long period of time prior to October 1979, during which 

period RAV was in operation and had the financial resources to carry out the re-

quired reclamation. 

II. During this same period of time prior to October 1979, DER failed 

to inform RAV's suret~ Farmer~ that RAV was in danger of defaulting on its obliga­

tion to reclaim the mini~g sites covered by Farmers' bonds. 

Each of these defenses is examined infra. 

Because Farmers failed to file a post-hearing brief, the legal theory 

underlying its first defense is unclear. Seemingly, Farmers is maintaining that 

DER had a duty to enforce reclamation during the period prior to October 1979, and 
; . 

that DER's failure to perform this duty released Farmers from its liability as surety. 

However, a legal theory of precisely this sort was examined and rejected by the board 
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.... 

in Rockwood~ supra. As Rockwood explains~ there is no authority supporting the 

"" proposition that DER had a duty to actively enforce reclamation against RAV. 

Rather, it is the rule in Pennsylvania that: 

17A creditor owes no duty of active diligence 
to the principal debtor's surety ••• a mere dela~ in suing 
the principal or a mere omission or forbearance of the 
creditor to sue the principal debtor will not discharge 
the surety." 

35 P.L.E. Suretyship, § 86. 

An alternative legal theory of Farmers' defense I, namely that DER~s 

also can be rejected on the basis of established law and this board's rulings in 

Rockwood and in American Casualty Co. of Reading, Pa., v. Commonwealth of Pa., DER, 

:J:BHB, Docket: No.· 78-157:-:-:So (issued.,January:·16; 1981). ·To maintain -t:his: ·estoppel : . - -·-· 
theory, it must be.established that Farmers relied onDER enforcement of reclamation, 

and that this reliance caused Farmers to change its position, to its prejudice. 

i4 P .L .. E~ Estoppel, ~ 23-25. -~·.:-.~l:J,,i;f.;: ~~·~,--. !.:..:. tt .. t.!l"!lr111;.ll <~•..t.. / •• 

The burden of establishing these facts, in this affirmative defense of Farmers', 

falls on Farmers under the board's rules and regulations, 25 Pa. Code ~21.101, that 

c ... "-'" the' party as·s·erting the affirmative··of any-·i:ssne bears the burden of proof on that · ''· 

issue. Farmers presented no evidence whatsoever tending to prove that it relied on 

DER enforcement of reclamation, or that this reliance caused it to change its 

po'sition· in- any way~ The boa.ra- concludes that Farmers' first defense to bond for-

feiture must be rejected. 

Farmers' second defense appears to be based on the theory that· DER had 

a ·duty to give Farmers ·notite that RAV was in danger of default. .There was no such 

duty, however, as this board has explained in American Casualty, supra. The Pennsyl-

vania rule on this issue is: 
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"Unless so required by the contract its~lf, 
no demand or notice of default is required in ord~ 
to fix the surety's liability." 

35 P.L.E. Suretyship, §60. An alternative version of this rule is: 

"Ordinarily, a creditor is not bound to give 
the surety notice of the principal debtor's default, 
and a surety will be discharged upon the creditor's 
failure to notify the surety of such default only if 
the contract of suretyship requires that the-notice of 
default be given." 

35 P.L.E. Suretyship§ 79. In other words, not only is there no general require-

ment that the creditor give the surety notice that the principal debtor is in 

danger of default, the creditor doesn't even have to give the surety notice of the 

principal debtor's actual default unless required to do so by the suretyship con-

.. tract. In the instant action, DER did give Farmers notice that there had been 

default, and that the bonds were forfeited, in its February 13, 1980 letter to RAV 

copied to Farmers, DER, by not sending Farmers a copy of its October 30, 1979 

letter to RAV, failed at that time to give Farmers even implicit notice that RAV 
I 

was in danger-of-default; it was this letter;_-ordering RAV to cease and desist from 

all mining activities under mining permits 40-9, 40-16 and 40-20, with the exception 

of those operations necessary for the backfilling and restoration of the mining 

sites--which was immediately followed by RAV's filing of its bankruptcy petition 

on October 31, 1979. However, Farmers presented no evidence whatsoever that its 

suretyship contract obligated DER to give Farmers notice that RAV was in danger of 

default at times when RAV would have the financial resources to carry out its 

reclamation obligations; indeed, there was no evidence that there were any times 

when DER was obligated to give Farmers notice RAV was in danger of default. 

It follows that the legal theory seemingly underlying Farmers' defense II, 

namely that DER had the duty to give Farmers notice that RAV was in danger of _ 

default, must be rejected. The alternative lega~ theory of Farmers' second defense,-
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to the effect that DER's failure to give Farmers sufficiently early notice that 

RAV was in danger of default estops DER from forfeiting the bonds, can be rejected 

for reasons very similar to those offered supra for rejecting the-estoppel theory 

of Farmers' first defense. Farmers presented no evidence tending· to prove that 

it relied on such early notice by DER, or that this. reliance caused it to change 
I 

its position in any way. The board therefore concludes that Farmers' second and 

last proffered defense to bond forfeiture also must be rejected. 
I 

In sum, this ·board has determined that for each of the surety bonds 

listed supra, with the exception of bonds 373961 and 395869, DER's imposition of 

forfeiture was not an abuse of discretion or an arbitrary exercise of DER's duties 

or functions. 

CONCLUSIONS OF LAW 

1. The board has jurisdiction over the parties and the subject matter 

of this app~al. 

2. The burden of proving the facts that can justify forfeiture of the 

surety bonds which are the subject of this appeal falls on DER. 

3. DER did not meet its burden for surety bonds 373961 and 395869. 

4. DER did meet its burden for surety bonds 407980, 454228, 398094, 

415883, 421202, 455525, 458501, 415817, 415882, 445983, 435721, 455443, 435720, 

451283, 451284, 451285 and 454229. 

5. Farmers has the burden of proof to establish the facts necessary 

to support its affirmative defenses to DER's claimed forfeiture of Farmers' 

surety bonds. 

6. DER had no duty to actively enforce reclamation against ·Farmers' 

principal, the mining operator RAV. 
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7. In the absence of proof that Farmers''relied on DER enforcement 

of reclamacion, and that this reliance caused Farmers to change its position to 

-its prejudice, DER's alleged failure to actively enforce reclamation against RAV 

during the period RAV was in opPration and had the financial resources to carry 

out the required reclamation would not estop DER from fo~feiting Farmers' suretyi 

bonds. 

8. Under the establisheg facts of this appeal, Farmers' claim that 

DER failed to inspect RAV's mining operations and to require proper reclamation 

during the period when RAV was in operation and had the financial resources to 

carry out the required reclamation was not a defense to DER's forfeiture of 

Farmers' surety bonds. 

9. DER did not have the duty to give Farmers notice that Farmers' 

principal RAV was in danger of default. 

10. In the absence of proof that Farmers relied on early notice by DER 

that RAV was in danger of default, and that this reliance caused Farmers to change 

its positio~ to its prejudice, DER's alleged failure to inform Farmers that RAV 

was in danger of defaulting on its obligation to reclaim the mining sites covered 

by Farmers' bonds would not estop DER from forfeiting Farmers' surety bonds. 

11. Under the established facts of this appeal, Farmers' claim that DER 

failed to inform Farmers that RAV was in danger of defaulting on its obligation 

to reclaim the mining sites covered by Farmers' bonds was not a defense to DER's 

forfeiture of Farmers' surety bonds. 

12. The board's review of this bond forfeiture imposed by DER is to 

determine whether DER has committed an abuse of discretion or an arbitrary exercise 

of its duties or functions. 

13. Forfeiture of surety bonds 373961 and 395869 was improper, i.e., 

an abuse of DER's discretion. 
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14. Forfeiture of surety bonds 407980, 454228, ·398094, 415883, 421202, 

455525, 458501, 415817, 415882, 445983, 435721, 455443, 435720, 451283, 451284, 
. . 

451285 and 454229 was proper, i.e., neither an abuse of discretion nor an arbitrary 

exercise of DER's duties and functions. 

0 R DE R 

.AND NOt·l, this 25th day cif August , 1981, it is ordered that: 

1. Appellant's appeal of DER's forfeiture of appellant's surety bonds 
.... 

373961 and 395869 is sustained. 

2. Appellant's appeal of DER's forfeiture of appellant's surety bonds 

is rejected for the following bonds: 

a) Under mining permit #40-9 and amendments, bonds: 

-

407980 
454228 

·b)~:: .:Under.mining permit./140-16 

398094 
415883 
421202 
455525 

". . ·-·-. 458501 
c) Under mining permit f/40-17 

415817 
415882 
445983 

d) Under mining-permit #40-19 

435721 
455443 

e) Under mining ·permit f/40-20 

435720 
451283 
451284 
451285 
454229 
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$18,000 
$ 5,000 

.and·:.:amendments, 

$34,000 
$-6,250 
$22,500 
$11,000 
$ 2,000 

'and amendments, 

$24,000 
$20,000 
$32,000 

and amendments, 

$16,000 
$ 3,000 

and .. amendments, 

$16,000 
$11 '250 
$~4,000 
$ ·2,250 
$17,500 

bonds: · 

bonds: 

bonds: 

bonds: 

-. -- ·:.:..:..1~:...:.. 
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3. Appellant is ordered to make full and prompt payment to DER of 

each of the amounts ·listed immediately above, totaling $254,750. 

DATED: August 25," 1981 

ENVIRONMENTAL HEARING BOARD 

PAUL E. WATERS 
Chair; 

rittL~!!~ 
S J. SH 

Member · 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 171 OJ 
(717) 787-3483 

PENNSYLVANIA ENVIRONMENrAL MANAGEMENT 
SERVICES I INC. 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ALEX and ANNE duPONI' ,· 
NEW GARDEN 'D:MNSHIP, RALPH IAF.R~. and. 
the COUNTY OF CHESTER, Intervenors 

Docket No. 79-153-W 

Pa. · Solid Waste Management Act 
35 P.S. §6007 

ADJUDICATION 

By: Paul E. Waters, Chainnan , Februal:y 13, 1981 

. .·- This matter corres before the 1x>ard as an appeal fran the denial of 

a solid waste penni t for o:peration of a landfill in New Garden Township, 

Chester Cotmty, Pennsylvania. The prop::>sed landfill is to be located about 

__ c: _ :one-quarter mile fi:an a small privately owned a.i.rpJrt and the intervenors Alex 

and Anne duPont allege that the landfill will attract birds and create a bird 

hazard for aircraft. DER's denial of the pennit was based on this fact alone, 

. primarily on a recomnendation fran Pennror. Appellant; !'E:M& has developed 

a bird a:.>ntrol program which it believes will allow the airport to continue its 

safe operation. 
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. -
FINDINGS -oF FACI' 

1. Appellant is Pennsylvania Environmental Ma.nagem::nt Services, Inc. 

(PEMS). PEMS is appealing the denial of its application for a pennit for a 

sanitary landfill in New Garden Township, Chester Catmty. 

2. Appellee is the Cormonwealth of Pennsylvania, Department of En-

vironmental Resources (DER) • 

3. Intervenors are New Garden Aviation, Inc., Alexis I. dupont and 

Arme duPont (Intervenors). _ New Garden Aviation, Inc. operates the New Garden 

Flying Field (hereinafter the .Airport) or (New G:rrden Flying Field} , a public 

~ _ use generaL aviation ail:p:>rt located in New- Garden Township. The ~rt has 

been in operation since 1967. Mr. and Mrs. :dUPont are the sole stockholders 

of New Garden Aviation, Inc. and lease to the corp::>ration the real estate on 

which the Ai:r::port is located, having purchased it in parcels betweeri 1965 and 

1972. The other intervenors are New Garden Township, Ralph LaFrance and County 

of Chester. 
4. The landfill application at issue herein is one of ~ applications 

· · -_.:. ~--- r:-.:··!: : ;· .r :-::- .. --:. 

_ filecLby PEMS for landfill permits in New Garden· Township (hereiiiafter Site No. 

1 and Site No. 2) • 

5. Site No. 1. was to have been located approximately 2,000 feet off 

the edge of the Air];:ort' s main runway to the northeast and Site No. 2 was to have{o 

been located within 4,200 feet of the main runway and 3,200 feet of the secondary 

or c:rcsswing runway to the northwest. 

6. The application for Site No. 1 was denied by DERby letter dated 

October 27, 1978 on the basis of twelve design and environmental deficiencies. 

PEMS appealed this denial, PEMS v. DER, EBB Docket No. 78-146-D, which appeal 

wa,s voluntarily discontinued .by ~ in Decerrber, 1979. 

7. The :present appeal involves the denial o;f PEMS' application for 

Site No. 2. The Site No. 2 application was denied by DERby letter dated Septem-

- ber 7, _ 1979 which stated inte~ alia, as follows: 
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"The operation of New Garden Facility No. 2 will serve 
to attract birds to the landfill site and surrounding 
area. The attraction of birds by a land disposal site 
located in close proximity to the New Garden Flying 
Field, increases the probability of a birdstrike to 
aircraft and constitutes or risks creating a public 
nuisance in violation of the Pennsylvania Solid Waste 
Management Act, Act 241, the Act of July 31, 1968, 
P.- L. 788, as amended, 35 P. S. §6001 et seq. and 
the rules and regulations adopted thereunder. 

Therefore, the application for Solid Waste Permit 
No. 10111 is hereby denied. " 

A similar reason was given by DER as one baSis for the· denial of Site-

No. 1. 

8. Site No • .2 and the Airport are located approx:imately 16 miles 

-rDrthwest of the Delaware River at its:. closest point, 'and 20 Iiiiles i!Oi:th/'no:ct:h- · · 

east of the Chesapeake Bay at its closest point. 

9. U.S. Route 1, a major rm.lltilane highway, ·runs alnost adjacent to 

the northenmost boundary of· Site No. 2 and the White Clay CreeK _crosses the 

western side of the site. 

IO. The area inmediately surrounding the Airport and Site No. 2 con­

sists of mixed developnent. - ·The nearby municipalities of 'Ibughkenanon-and ·AVon-· 

dale are densely developed. M::>st of the remainder of the imredi.ate area is mixed 

agricultural use and open fields. Several individual residences are located along 

Glen Willow Road adjaceilt to Site No. 2' s western edge and others are scattered 

around the area of the site. 

11. The Airport is an active general aviation facility averaging 

40,000 annual operations (take-offs and landings}. Any member of the public may 

use the airp:>rt. There, is a ncm.inal $3.00 landing fee a::>llected on an irregular 
~ 

basis. 

12. The .Ai.J:wrt is used by turl::x:>prop, pure jet, and piston engine 

(propeller-driven) airCJTaft for business, training, and recreational flights. 

A turl::x:>prop aircraft is powered by a turbine engine with a propeller on the front. 

I~ is a kind of jet aircraft and flies at a faster speed than a piston engine 

aircraft. 
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13. · Aircraft ma.y land . and tak~ff at the Air];x:>rt 24 hours a day 

since the main runway is lighted. 

14. The importance of the Airport to the regional trans:p:>rtation 

system is officially reco:Jilized at the federal and state· levels.. The Airport 

is designated as a reliever ai.rp.Jrt fo:t Philadelphia International AirpJrt by 

the FAA in the National Airport System Plan (National Plan) developed pursuant 

to the Ai.rp::>rt and Airway Developnent Act (the ADA ACr), 49 U.S.C. §1701 et seq. 

The Airport was so designated on or about April 25, 1978. It is also included 

in PenniX)'!'' s State Aviation System Plan (State Plan} as part of the Cormonweal th 's 

reccmnended general aviation system. 

15. Various kinds of air.::ra.ft damage can result from birdstrikes. 

Such damange- ma.y affect aircraft perfo:rmance requiring a hard landing or re-

sulting in a crash, or it ma.y involve a situation where structural repair Y.Ork 

is necessary. 

16. A1 though damaging birdstrikes ma.y occur on any part of an air-

craft, the IIDst critical situations involve damage to the aircraft engine re-

sul ting in a loss of ];)::Mer or the penetration of a bird through an aircraft 

window injuring the pilot so that he is unable to continue the flight. Both of 

these situations have resulted in accidents and loss of life. 

17. Am:>ng types of aircraft, the smaller class of civilian aircraft 

is the IIOst susceptible to birdstrike damage and personal injUJ:Y. This is the 

·c_:-c~~s _o~_.E.iT"c;-~:t;1_.?Js9..,f.~t~"-'t9:-.a§, general aviation aircraft,, that.-utilizes 

the Airp:)rt. These aircraft are not as structurally strong as· the larger air 

carrier and mill tary aircraft and are not designed with the redundancy of systs:ns .. . 

classes have to enable them to continue to operate effectively in the presence of 

substantial damage. 
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18 .. , The different stages of aircraft flight are take-off, ·climb-out, 

Tt::rul:~ing 1 . approach and landing. The highest risk phases of flight ·from the stand-· 

:point of birdstrikes are take-off, cl.iiDb-out, approach and landing. Most air­

craft activity in these phases of flight takes place below the altitude of 1, 000 

feet which is also ·the· altitude below which riost bird activity· dcetirs ~ · .. : -- ... :_-

19. "Traffic pattern" refers to aircraft flight maneuvers approaching 

and departing £rem a:Up:>rts. The typical VFR traffic pattern altitude is flown 

at 800 to· 1, 000 feet -above ground leveL-- The VFR traffic patteril a£ the AirpOrt 

is closer to the 1,000 foot altitude. 

20. The basic daily needs and activities of birds are (1) eating, 

---(2) drinking and bathingi (3) loafing ana socializing, (4) roosti.Iig and ·cs) seek-

ing shelter. Nesting and migration are other i.mr;x:>rtant bird activities 'Which are 

engaged in qn a seasonal basis. Not all birds are migrato:ry, however, and may 

remain in the same area throughout the year. 

'"21. Feeding is the nost essential of birds' daily needs because of the 

importance of food to survival, arid a· source of food is one of the strongest bird 

attractants-'.· Birds are extrarely persistent and tenacious in searching out and 

obtaining food and feeding is a hl.ghly canpetitive and antagonistic activity. 

22. It is camon for gulls to travel up to fifty miles from their 

roost to a source of food. Starlings, blackbirds, and cattle egrets may travel 

up to fifteen miles and crows up to thirty miles. 

23. Gulls leave their overnight roosts about dawn to go feeding. They 

may travel singly, in pairs,. or in flocks. After travelling to a food source 

and feeding for an hour or two they will travel to a neaby area to loaf and then 
\ 

return later in the day to feed again before departing for their roosting area 

about an hour before sunset. 

24. Starlings and blackbirds also leave the roost in the rrorning to 

feed. They nove out in all directions., flying flocks and ag~egations rather 

than by individual flight, and range widely looking for food and roost sites. 
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. 25. Most daily bird flight activity ·takes place belOW' five 

hundred feet .and can be expected to .occur between one. hundred and seven hundred 

feet, although birds may fly to higher altitudes in order to obtain an un­

obstructed view of their feeding destination. 

26. In addition to gulls, several other species of birds reg-· 

ularly feed tq;XJn putrescible waste material at sanitary landfills. These 

include (1) starlings, (2) blackbirds, (3) cattle egrets, and (4) crows. 

27. Certain standard sanitary landfill practices may reduce a 

landfill's attractiveness to birds relative to open d~s. These practices 

include the d~ing and c:orrq;action of waste material on a limited working 

face by· large tractors .and tarq;E.ction.equij;'ihi§fit and the placement of a "so:Ll-'---------

cover layer over any exposed waste. material at the end of each day's opera-

. tions. This type of operation is consistent with DER's regulations. 

- 28. The number o~ birds presently found in the vicinity of the 
A;irport and Site No. 2 is· not significant in tenns of bird hazards to air­

craft. 

29. The major kinds of birdS that could be expected to feed at 

Site No. 2. -would include herring gulls, · ringbilled gulls, laughing gulls, 

great black backed gulls, blackbirds, starlings, grackles, cowbirds, cattle 

egrets· and crows. Manbers of all of the foregoing species, except laughing 

gulls, were sited either at the proposed landfill site or within the usual 

feeding flight distances for these birds. 

30. A Bird Management Program was prepared in resp::>nse to the owner's 

request for a detailed bird control program. 

31. The Bird Management Program prop::>sed to acccmplish the follOW'ing: · 

(l} identify problem bird species and rronitor the p::>pulations of these species 

throughout the program, (2} devise a pUot bird control program for the species 

of concern through a process of testing, through trial and ·error, a wide variety 

of bird management techn;iques, (3)" evaluate the r~ts of the pilot program, 

(4} devise a revised program, and (51 recorrmend additional research. 
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• 7 .• • ~ • • ~ . 3:2~ The· Management Program ·wiu· have to· maintain- a· oontinuol.lS · 

level o.f bird control as the effects are sho.rt-tenn. 

3~3. The prop::>sed site fo.r the landfill is located oorthwest o.f 

. ·---. ..:::. ... 

.~ · ................ th~F?:ying'-F:i:eld,-and ·the site 'Ol:"'p6rtions ~thereof are Within:rrll",o200' ... f'eet'"of-'"' 

the na.i.n runway and 3, 200 feet fran the thresho.ld of the secondary, or cross-

wind, runway, which is seldom used • 

............ ··· .. - _._ __ . 3 4;-<= It· i:s· estimated· that;·· in·· te:tms ·of total ~ope±atio.nS·; rive ·per-""' ~'"' . ·' ... 

' cent of the aircraft using the Flying Field are turbc>-prop, less than one J;:er-

cent are pure jet and the rerrainder are piston-engine • 

..__' ____ .._ ___ - c '·' ~- ' '.- 3,5 .. • Neither-the· nt:ntlber'of birds' WhiCh the l.atidiiirfid.'gh-e'atttact "''""" -·~"~ .... ,., 

nor the places from which they ~uld be flying can be detennined. 

36. The only duly adopted criteria for the siting of solid waste 

·"'' -.. ~. "'diS];x>sal' facilities-in' Pennsylvania irCthe"-Viciill.cy of-a::l.i'pJrts"'are'tb.ose" o£"'" -- . - "·· 

the EPA contained in 40 C.F .R. §257 .3-8 (c), which provides: 

"A facility or practice disposing of· putrescible 
wastes that might attract birds and which occurs 
Within 1o,ooo· feet (3",o41l netersJ of any ciirpo:ct: ~ ·~ 
runway used by turbojet aircraft or within 5, 000 
feet (1,5:24 meters) of any airport runway used by 
only :F jgton-type aircraft shall n::>t pose a· bird 
hazard to aircraft." 

- -~ __ ,_ -- .;,... ..;. . ....:...J...1-..!- l ~\ 

._ .. 3.7~ The StrasbiJrg landfill~ WhiCh is sitUated in -chester eo~f¥, is 

well within the flying distance of birds fran the Chesapeake and Delaware Bays. 

Since the landfill, which accepts putrescible wastes, began operations in April 

· 1979, its manager has observed guils only in the six-week I;Jeriod fran mid-FebrU­

a..ry 1980 to l~te :March 1980. . No number of birds have been observed there.-. 

~ either prior to or since that tine. 

-401-



3·8• According to the test:i.nony of the intervenors, seagulls 

have been seen flying over the Flying Field only once or twice since 1965 e 

39.-- Through the scheduling of man hours, a pair of nen have 

been able to ~lement the Bird Management P:rogram at the Milliken Land£ill 

- site-"in-Californi.a located near an airfield seven days a week :Ercm. -

sunrise to sunset while averaging 40 hours per week. 

40. The program must be operated only seasonally frcm Septe:nber 

. - - through April or May. -It is discontinued for the year only after ·no birds 

appear at any of the other landfill sites in San Bernadino County. 

41. Fran the cxmnencement of the program the Milliken Sanitary 

-" --- -'--- -Landfill, has experienced, an .alnost total elimination of its bird 'J?opUJ.atio:ri~­

Though the program concentrated on seagulls in the beginning because they 

were in the greatest number, the landfill ended up oontrolling all birds with 

the same program. As a result of· the Bird Management P-rogram;-fh.e-:bircf r:opu-

lation at the site has alnost ceased to exist. 

42. In the opinion of Dr. George, PEMS expert witness, a program 
.. • . -. - _.,; __ 1 --- • - . ' 

-----· · -- s.i.mi.lar-to- that used at the-Milliken -Lai1d£ill to control birds on the East 

Coast, can be successful. 

43. PEMS proposes that a trained ami thologist with experience in 

management of problem birds and alleviation of bird problems at airports serve 

as project director and that a resident ornithologist serve as project omitho-

legist on the site. ~ full-tirre litter-pickers, who will be trained as bird 

technicians, will be on site during daylight hours to keep the area clean, main-

tain oonstant vigil and institute oontrol measures .i.mnediately if problem birds 
\ 

appear. During the early phases of the program the bird technicians will be on 

site seven days a week. 

44. The sirnul taneous use of several different oontrol methods should 

prevent birds from becoming acclimated to any one bf them and- can achieve per-

manent control. 
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45. The intensity of the level of managanent upon a limited wo:r:king 

area and_ the . canbination of oontrol techniques, designed to avoid an attenuation 

effect, should insure the success of PE115 1 proposed Bird Managanent Program. 

46. The Pennsylvania Department of Transportation (PennOOT) had 

originally advised DER that it had no objection to the approval of the site for 

Facility No. 2 by letter dated July 17, 1979. 

4 7. PennOOr subsequently purported to adopt a policy which would 

have the effect of excluding landfills within a 10,000-foot radius of an airport. 

The only d.ocumentation to which the Deputy Secretary of Transporta-

tion, who is responsible for the activities of the Bureau of Aviation, referred 

in fonnul.ating PennOOr 1 s purported policy was EM Order 5200.5. The only 

written embodiment of PennDOT 1 s purported policy in opposition to landfills 

near airports is a letter dated Au~t 15, 1979, fran Penni:OT Secretary Larson 

to Secretary Jones of DER. · 

48. PennOOI' has- neither advertised nor held hearings in oonjunction 

with the adoption of the purported policy c:x:mtained in the letter dated August 

15, 1979, nor does PennOOl' have rules or regulationS ooncerning the siting of 

landfills near airports. 

49_. ~~~§_~g~9f~pc;>s:i:,tign fran the .letter of July 17, 1979 ·· --­

was based in part up:>n oontact by the duPonts and Representative Pitts at a 

meeting on August 9, 1979 with the Deputy Secretary of Transportation. 

~r ~, ,.,,.... , .,_._.u, ·-~-..-~--. .... _. -~-.. ....Ji9~&~:S,."r~vi~ ,letters- -to J?EMS. nenti-0ned: the ·is~e of ' ·-·-­

potential bird hazards to aircraft. Aside fran the issue of potential bird 

, hazards, DER had concluded as of Septanber 7, 1979 that PEMS 1 application met 

~ ,..., ... '""~--~~W:,qt~1~gp:Q§..~.,respect..tor,,tlle issuance.-Gf.-a.-selidwaste-pennit.--~ ...,.,.. ·:--

51. The main reason for denying PEMS 1 application was the position 

taken by Penni:OT in its letter dated August 15, 1979. 
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52. The Milliken Sanita.ry Landfill, · located in San Bernadino County, 

california, serves ari- area having a population of over 200,000, has a w::>rking face 

:rrea.suring 300 feet by 300 feet, operates from 8 a.m .. to ·5 p.m. six days a week and 

receives an average of 1,500 tons of trash per day.· Its required daily cover is 6 

inches, with a· final cover of two feet. The nightly cover is 6 inches. 

53. The FAA objected to the pro{X>sed exparision of the Milliken Sani taiy 

Landfill on the ground that it w:>uld. {X>Se a bird hazard for Ontario International 

Airp::>rt, also located in san Bernadino County, california. The end of the nearest 

runway is about 5,200 feet from the expansion site. 

54. Since the institution of the Bird Management P·rogram at the Milliken 

·'··Landfill; san Berfladino County'has·· received no conplaints frofn eH:her Oiitario !nter- -· 

national Airport or the FAA, and nost significantly, no corrplaints arout bird problems. 
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DISCUSS·I'ON 

Burden of Proof 

The burden of proof at :the hearing in _this matter was placed upon 

appellant, Pennsylvania Management Services, Inc~ , hereinafter, PEMS. Our 

rules provide: 25 Pa. Code §21.101 (c) 1 

-·~ _ ~- •H ~'!cL~cA_.~, . .a_ppealing an action of- the Department 
shall have the burden of proof and burden of pro­
ceeding in the following cases unless otherwise 
ordered by the Board: (1) refusal to grant, issue 
or reissue any license or pe:rmit." 

..... ~· ...... , .. " "" .. NQ.t;:w~~-o~.p.ppl.icationo,of..-the· ~e, appellant arguesrthat· the bar-···-· -

den should be placed upon DER and intervenors because the basis for the penni t 

denial is the' allegation that the location of the landfill near the airfield 

fication, that inasmuch as DER is asserting a public nuisance, it should bear 

the burden of proof, rather than placing appellant, ~ the p:>si tion of having 

nuisance. We believe, though not without scme reluctance, that appellant over-
. . 

states the case. Actually, appellant seens IIDre ooncerned with the nuisance 

, ........... ...._.. """'-"'~~are:J)ER~·ia~l.!s-..u-".:,,.filheY,..~take'-"the-'~P'S!fiCS'ri-'fhat.'P~ · ...... L 

1 
tmder the language of the Pa. Solid Waste Managanent Act 35 P.S. §6007(e) DER 

has the authority to consider every aspect of a prop:>sed landfill, and must 

. -~'"'"=--· .Q.eny~e-pennit- where' it-·bei±eves~ •heaftl't; L o't:' ·~:eety of· ciB:zens''\:Ull' ..... otliawise' 'Ee' 
2 

ilnpaired. Appellant;. PEMS, is really not disputing the fact that a bird hazard 

would be created but foP-its intended program of bird control. It then seens 

-=-.:-"-'-·· -· proper that-appellant-go· forward with' the ru:roen. of pl:OO"f,~ ori'this is~~~ ,_.~' ·---~ .. 

real dispute in this case is whether or not PEMS can, in fact, control bird p:>pula-
3 

to tions - on its landfill, to the necessacy degree. We have reviewed Glasgow 

1. The Act was repealed by the new Solid Waste Managanent Act of 1980, 
which has an effective date of August 1980. 

2. We do not know, but assume that even appellant ~uld agree that a penni t 
would properly be denied if it were not willing to make some effort to control the 
bird p:>pulation. 

3. We will, o:f course, discuss further the :implications of this tenn, 
later in this adjudication. 
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Quar:r>u Ina.~ v. DER 3,EHB 308, 23 Pa. Corn.vlth Ct 270, DiehZ v. DER, F.HB 78-037-B, 

1979 EHB ·105 and other cases cited by appellant and a:mclude that they offer no 

support contrru::y to our decision. 

Much of the testinony presented at the lengthy hearing held in this 

matter was offered to show that the location of a landfill near an airport 
.4 5 

could or ~uld attract birds of various kinds and create a hazard to aircraft. 

As previously indicated, we are satisfied that this is true as far as it goes. 

.. - i -~-...: 
r.x•·· ,,.Wecrbelieve .the .real issue, however, must·- be-joined on the qt:leStion-of whetner-=.:.L.:.. 

.. ... . ~- ~ ! r~ -

i .. 

the Bird M:magerrent Brogram proposed by PEMS is sufficient to justify the 

issuance of a Solid Waste pennit. Having listened to many aninent authorities 

a:mclude that no one can presently say with absolute assurance that the p:rotxJsed 
6 

bird control program will or will not succeed at Ner.Y Garden Facility No. 2. 

and limb so great from a birdstrike at this p:rotxJsed landfill that it ~uld be 

lmreaSOnable to allow PEMS the opportunity to derronstrate that it can control 

attention and grip our ercotions because it is so dramatic. The tenn itself, 

conjurs up horrible images arid could very easily lead one to say that a:ny risk 

is too great. 

4. The kinds of. birds that might appear at some tine at the landfill are: 
Herring gu1ls, r~9ei~!~ _ <3U:!-:~--~-~ d-C:~9~_,_~1s, __ great blackbacked _gulls, . black­

"bil::"C&starllilgs, grackles, cowbirds, cattle egrets, crCMS and Canada geese. 

5. A bird can be sucked into the engine or damage a propeller and cause 
the plane to lose ~, and other damage to the aircraft is possible. 
~ . 

~::.-.··; 

6. Or one that may arnw out Q:i; the, ~;ious __ canbination of control rrethc:xls.------ ·· 
·-"''·' ·····:s..:.:..=-··_ ·-.-~nl·-··---God-----ha·--.·-th-----·~~~:,3;, .... ~'-'to"L-guar--'-'an'o:-:t-·ee·a-birdfree skv PE!-1'5 here ma.cte no 

Pera::~,PS o y s e J:?O........... _ · _ ·- • 
such impersonation. Indeed, some might even be SO l::old as to -argue that bJ..rdS 
have as much right to the sky as airplanes. 
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·q·t-:.::.•.,i · ... ct.: 

7 
area from time to t.irce regardless of our decision. We cannot help but rote, 

in our effort to bring sane objective reality to the situation, that there was 

only one .major birdstrike incident .mentioned which ).ed to the loss of life in the 
8 

United states. This must be considered along with the knowledge that there 

7. A revealing discussion on this point took· place at the hearing when 
Mr. Godin of the Fish and Wildlife Service testified: N.T. page 727 lines 3-25 
and page 728 lines 1-4. 

"A The second part of your question was al::cut bird 
hazards. It only takes one bird to bring down an aircraft, 
so if they use all of these techniques at the dump and if 
they repel all of the birds, all of the birds, then that is 
effective. 

But if there is one or two birds· that renain, and if 
one of those birds collides with an aircraft, then it is 
not effective. 

THE EXAMINER: can anything ever be effective, because 
there are always going to be birds everywhere? 

_THE WITNESS: That is correct. 

THE EXAMINER: Then nothing is effective ever to 
prevent hazards to aircraft? 

THE ~: That is correct. 

THE EXAMINER: Whether there is a landfill there or 
not? 

. __ ·~ . "THE J.V:~~e_q; c ,~1;._, a_, ;landfill r.vould attract the birds at · · · · · , 
the airp:>rt. 

THE EXAMINER: The problem is with your logic it seems 
to me if you say that only one bird is all you need- and you 
are going to have one bird whether there is a landfill there or 

. , _ not;. sa. :l;;beref~. no:t:h.iilq. can prevent-the· hazard to·· aircraft.'-::-:-· 
I£ your logic is then, therefore, there is always going to be a 
haziml, then it isn't the landfill that' is <:bing it necessarily. 
It is just the ~act that there are birds in the w:>rld. 

. ~ 

THE WI'INESS: That is correct." 

8. On March 10, 1962, 62 persons were killed in a crash at IDgan Airport in 
Boston when lockheed Electro turboprop struck a flock of starlings. There have 
been as many as 770 b~dstrikes reported bv aircraft in 1978. It cbes not appear 
that these were in anyway related to landfill operations, and although there were 
injuries fortunately there was no loss of life. ' · · 

-407--. 



are hundreds of flights -and cotmtless millions of birds in our skies on a daily 

basis • 

. _ · .. ·Intervenors ~ve placed great weignt· on Federal Aviation Admini­

stration (FAA) Regulation No. 5200.5 which indicated a policy against having 
9 

airports being located within 5,000 feet of a landfill. Appellant points out 

correctly, not only that this regulation does mt govern the DER but also that a 

rrore logical place to look for federal guidance, is section 8002 (k} of the Re­

source Conservation and RecOvery Act 40 U.S.C. §6982 (b). This simply sets a 

policy to further study the problem of landfills in close proximity to air-
10 .. 

p:>rts.. It. appears that the single nost important factor which led DER to 

deny the pennit here in question, was a letter received fran the Secretary of 

Pennror on August 15, . 1979 which for the first time outlines a p::jlicy similar 

to that of the FAA for Pennsylvania. We are also convinced that the single 
11 

nost important factor which led Pennror to em.mciate this new "policy" was a 

9. The 5, 000 feet lirni t is fran the runway and applies where airplanes 
. of the type here in question are in service • 

. _....,,..,....,.,......._. ... ~ ..... ~~~t:.;i..Qp..,,q:f,"SQ.lJ.d .. :wa..s.te:.D~ Facili~B:rl<i.,_Practice5}.:: ·r="',...,...,..,....,.,..~ .... -
codified at 40 C.F .R. Part 257, EPA states that: 

!' ••• it should be :rrade clear that neither this regulation nor 
the proposed standard prohibited the disp:>sal of ·solid 
waste within the specified distances [of 10,000 and 5,000 
feet]. Instead, the distances define a "danger zone" within 
which particular ·ea.re-mus"t be taken to assure that 00 bird 
hazard arises. " 

11. Less than one nonth prior to this meeting, PenniX:fl' had adv:i,sed DER: 

"In reply to your recent request for a state.m:mt of the Bureau of 
' ~=~-'-' "-""'. •-Avia:ti-en-' s~~sitiorr pertainihgcto·'the ·proposed 'laiidfirr· 'in 'the '""6f6se(proX:ilni.t.Y'"'' """...-+- ., ' 

of the· New Garden Flying Field at 'lbughkenarron, Pennsylvania, the Bureau's position 
is as follows • 

. \ The Bureau of Aviation believes Site #1 presents a hazard to the airport . 
.. because of its location in the. approach and departure lanes of the ruiJWaY· Based_. . . _ 

:~ o-~'~"--'-'"''tlpJil·±nfonnation available to'&te·,· ffiefBUreaif'dbes oot ob'jecf'to fhe' approWl~af·. ~.., 
· Site #2. However, although specific hazard infonnation is lacking, landfills any­

where in the vicinity of; airports should be discouraged due to the lack of precise 
i.nfo:rmation on which bird activities may be predicted." 

; . 

The;re was oo promulgation of a regulation in accordance with the Public Documents 
.L L. ·~c ..... · ---~Law'; nor-·notif±cation ·m the~·PenfiSYl varu..a: BU:tlel:iri. · - - · ' =~' o. '"'"' ~V"-", ·-' ~-.--- _,_ 

-408-



neeting which intervenor Alex _duPont and Representative Pitts held with the 

Deputy.•.Secretary of PennOOr on August 9,· 1979, at which neither appellant nor 

his representative was present. 

Appellant has outlined an irrpressi ve array of techniques which it 
12 

·intends to errploy in the battle of the birds. Intervenors, DER and their 

experts have assembeled an equally .impressive list of reasons why they believe 

the project is dc:x:m8d to failure--no matter how hard PEMS might try. As pre­

viously indicated, reasonable minds can differ on who will ultimately be right, 

but there should be no disagreement on whether PEMS has proved by a preponder-

ance of the evidence, that such control can be exercised. We believe the in-

terim risks to be min.Unal to non-existent because it will early appear' whether 

appellant meets success or failure. If success ~ ·:here will be no problem, 

if failure, .we have no doubt that intervenors will waste little tim= in noting 

this fact and bringing it to the attention of. DER. DER is, of course authorized 

to revoke this penni t under proper circumstances and order the closure of the 
13 

landfill. With this in mind, the risk of failure is placed squarely up:m 

.i3'E:Ms, where :it belongs. The nost .dtificul t problem which we can for~ee will be 

faced by DER in deteJ:mining whether the birdstrike hazard is reduced to the neces­

sary degree. It is unrealistic to expect that th~e be no birds in the area. 

At the same tirre we can find no absolute numerical standard which can be applied 

12. PEMS proposes a Bird Management Program fo~ Facility No. 2 which 
utilizes the following techniques: (1) limiting the· daily ~rking area to half 

o.=n;.<:>lrr'--~l~tia.lly;, w.i:th""J?lesaible,..fat'uJre,.~mn· to at·nost eneoaere; ;1~}'""CC!tF ::O.'t J .,-;· C'I'-C. 

pacting and oovering the refuse as soon as possible; (3) oovering the ~rking 
area daily with six (6) inches of subsoil; ( 4) avoiding open l:xxlies of water by 
including the use of enclosed holding tanks for wastewater; and a oombination of; 
. ($) sonic deterrents (including shell crackers, whistle b:mbs and distress calls); 
visual deterrents (such as nounts of birds in distress, flashing lights, metal 

'"""_.,.,., .• ,...,x:aifl.~s • .andrsi~tes- ·0~··-bi:ra&-ef."'f>Fey}-J~ control"'(e'-•'9':-o<'Shot.gun~) t·-"and'_... ..• '' _, 
m::>dification o:t; habitat, so as to -rerrove sites for roosting, nesting and resting, 

'r· :~-· . J 

by el:irni:ilating tree cover and fanning operations and planting low vegetation. 

The si.mul taneous ·USe of several differen-t;. control IIlE?thods is proposed 
to prevent birds from becoming accl.ima.ted to any one of them and to achieve per-
·Illi3llerlt cx::>ntrol. ,,·~;n--•'TI i"":J~-, r·)• 'TL-$"!11--'fl:· r-r:!11l'T11. 

13. Section 503 (e) Solid Waste Managerrent Act (Act No. 97). In addition, 
we will retain jurisdiction. 
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M ~ 
to the situation. We. must, therefore, look to the public nuisance doctrine_. 

A nuisance is: 

. "An unreasonable use of property which caU.ses injury 
or damage to another in the legit.inate enjoyment of 
his rights of person or property. 28 P .Le §21,. 
Alexander v. Kerr, 1828, 2 Rawle 83 CoTTUT/. v. Ba.t-rd, 
1958, 41 Erie 200." 

The distinction between a public nuisance and a private nuisance is that a 

public nuisance is corcrron to all the neighborhood where it is corrmitted, as 

nuis~ce inflicts injury which is personal to the party oonplaining. We have 

no doubt that a public nuisance could be created, absent sufficient bird control 

measures. at. the. N~, ~d!et;l_ r.,ai]d!ill ....... .,.Hera_we . ..:are· deal::i;nq"With ··a ·situa:tiofi' Where 
_ r:-; ..-~·~----=-!"-Jl'"ill~ ""'"......_..._ J.. :~ -L-.o..~.J.. .c;;..._ Wto:::: •. a. f ~ 

DER proposes, not to abate, but to prevent a nuisance from corning into existence& 

Ib. this regard our cases have said that the threatened injury must be certain 

ai¥i .IlQt, ,J;ter,,J .,.,¥., p~le to..warrant;,en:jol.nlllg-a-nuisance~· · White"'1J~· OZd YorK. i?oaa-:--"~"'~"" ........ "·.l_t;"~ ·:~.l·.V ....... &! ,_ ~ -

Country CZub, 32 Pa. 147. It must clearly appear that a nuisance will necessarily 

result from the contanplated act which is sought to be .enjoined. A court cann::>t 

antir.i Tfl~,.gp..:ijqg~,..use...cL.premis~sanction· a-restraii'ti:ftg ·o:i::tiE?rmunaeii""'r--. 
"~-~ .........,.~ w..;.. . .-_)J.J.. s::::;s:LUI.::lr':..'-l ~+TM'-. · 

on sunnise and speculation as to future conduct. Essick v. ShiiZam, 32 A.2d 416, 

374 Pa. 373, City of Erie v. GuZf OiZ. Corp.,42 Erie 98, affd. 150 A.2d 351. 

TW. • .,. ..... nrn· ¥r;.ipp7-~ v ...... S.tab.Zer,l959,. 74 ·I>auph·l7; . If·"a!id when a pubtic''runsance is''crea-ted' I 

14. It is interesting to note, for example, that if we assume that the 
chances of a birdstrike are presently 1 in 50,000 and this ris):c is~-1-pled~ it: 

,_,,_,_.,. ... =<-Js..o-tllen-enly 3 in -5(}.;000, which-ootlltrsfilrre·well J::>elow the toierable risk 
level. Therefore simply knowing that the risk has increased, is not enough 
infonnation. 

'! . . 

15. We also note that a public nuisance nay give rise to a criminal 
prosecution 28 P. L. §273, Fabian v. Snyder, (1904) 78 York 59. 
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that· will be ti.zre--enough--to abate it. If an act or use can be carried 

prescribe necessary-limitations. There is .ample evidence that appellant 

PEMS can (whether it will, remains tO be seen) control the birds at the 

... ,....,. .. ., •. ,, ...... lanElfill""--TlriB-"-has-been~done- with·"sane'-Stiecess at the Millik:erl'-~ill'c-,.--. · ""~-r.;:,=­
- 16 

in California, and we see no reason why a similar result cannot be 

attained here.· LiddeZZ v. Swaxothmozoe Swim CZub, 2 D&C 2.d 468. The Milliken 

_ _,_ ........... --:bandfi:l:l'-' lOC!:ated 5·,200 feet· ·from·the 'Otitafio. Inttm'lationai":ru:rpJ.tt"futs I succes;s.: 
fully controlled the bird p:>pulation through sene of the techniques to be en­

played at New Garden. Thus, we conclude that DER should not have denied 

......... _._., -"""'the-p:nnit sought- by PEMS-bc!Sed"-dt'llyr-on··~·tn~siliility'1:fi.af:~anmsance 

might be created at the landfill site at sane unspecified future t:i.m=. 

-·--" ·- - · 16.·· .. The'-Bird M3nagernent PrOgram·'nas ·:oeen "ooooucted siiiee 1977"'a:rld"the •·· __ , 
landfill has experienced a.ln'ost a total eliminatiop of its bird p:>pulation. 
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· OONCLUSICNS op· IAW 

1. . The OOard has jurisdiction over the parties and subject 

matter of this appeal. 

, .......... ,. __ ..... a ·''"' 1-".m~'" -Yndel!:'-25 Pa~ 'E:ode- §21.~01 (C}n1::he appellarit'·has' t.he'bifraen"'~ 

of proof on the issue of whether its propJsed bird control techniques 

can prevent any hazard to aircraft in the area of the landfill. 

garding airport siting is advisory only 1 and it has oot been properly adopted 

as a regulation by either DER or PennDOI' • 

• ....,l ---...1..:-"l -'---,-~--·-· 

reasonable chance of success 1 and the interim risk is very low. If they are 

rmsuccessful DER and interveoors have an adequate :temedy tmder §503 (e) of the 

5. A public nuisance is created by· an unreasonable use of property 

· which causes injury or damage to others in the legi tiroate enjoyment of rights 

_.L"'\:f- ~-...-..---- -- -------.L.-~ • --~-"'Of -person- -or -property. -· ·· 
... _;.. ---...... ·~---~~~ ~---- -- ------...1---

6. If and when a public nuisance is created by PEMS due to birds, 

DER is authorized under the Solid Waste Mariagement Act of 1980 to revoke the 

'.· ", .. ' landfill operation pennit ana ofdei- proper. closure. 
• '-. '.:-1- -.., ,... • ., ., 

7. Appellant, PEMS, has carried the burden of proving that it can 

control birds at its lanfill operation at New Garden Site #2 in a way that will 

prevent a birds trike hazard or a public nuisance. 
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ORDER 

AND :OOW, this 13th. day of February, 1981 the appeal of Pennsyl­

vania Management Services, Inc~ to No. 79-153-W is hereby remanded to DER for 

,_,_ .. ..,., ...... ,.,-~~aetien-- c::onsiS'ten't''w±tlT"'~jt:tii.'CCit±orr.··-~e·ix>al:d'-'~l'i"'~~=""' ,..,.,..,_.r, .... 

jurisdiction. 
ENVIRONMENTAL HEARING BOARD 

DAT.ED: February 13, 1981 

.· .· .. 
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1 1-:7 1 . :..il; .1... 1 .: r ~; --COMMONWEALTH OF PENNSYLVANIA' 

RICO, INC. 
and 

i". 

UcOONAID 1 s CORPORATION 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rii'St Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 787-3483 

1: .. --· -- ·- -

Docket No. 81-104-H 
and 

81-122-H 

·v r.··~~ <...1->Y•.'•'-"c'' I ,.., •v Clean Strea-as Law 

COMMONWEALTH OF PENNSYLVANIA Sewage Facilities Act 
Chapter 94 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

,,_,_ ADJUDICATION 

By: Dennis J. Hanrish, Chairraan, December 17, 1981 

·~~" -.. ~--,~-~~-~-loo..~--Mcf)onald IS eorporation-intends·~to-'deVelope a.~·parcel---o:f-property-loca't.ed .c.- ... 

at 2425 Route 286 in Plum Borough, Allegheny County as a franchise restaurant. 

To :implement this intent !-1cDonald 1 s entered into an agreement with Rico, Inc. 

for the exchange -of a parcel of property avned by I lcDonald 1 s for the said parcel 

adjacent to Route 286. This agreement was contingent upon Rico 1 s obtaining all 

penai ts and approvals necessru.-y for the construction of a HcDonald 1 s Restaurant 

on the said parcel located adjacent to Route 286. 

Rico, Ihc. obtained a building permit for this restaurant on April 21, 

1981 but on or about l'laY 6, 1981 Plum Borough imposed a prohibition on connections 

to the Holiday Park Sewage Facilities system. pursuant to 25 Pa. Code 94.21. This 

prohibition per se did not preclude Rico, Inc. from connecting to the said sewer 

system. Havever, on or about Septe:nber 2, 1981 DER refused to accept a supple­

m:mt to Pl'l.li!I Borough 1 s Official Act 537 Se:vage Facilities Plan covering the said 
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restaurant because the· borough had yet to sul:nrl.t to DER a wasteload plan to 

correct the perceived overload of said sewer system. Riro and McDonald's have 

appealed fran DER' s stated refusal and this matter, by agreement of all rounsel, 

has been su1:nrl. tted on the basis of briefs and stipulated facts. 

STIPUIATED FINDJNGS OF FAC!' 

1. On April 21, 1981, a building pennit for a McDonald's Restaurant 

was issued by Plum Borough to Ri.ro, Inc. 

2. On or about May 6, 1981, Plum Borough i.rrposed a prohibition on 

oonnections to the Holiday Park Sewage Facilities System in acrordance with 

25 Pa. Code 94.21. 

3. On or about June 12, 1981, Plum Borough sul:rn:i.tted to the depart­

ment a plan supplement ·to its official sewage plan for the developrent of a 

McDonald's Restaurant. 

4. On or about July 16, 1981, the deparbnent returned the plan 

supplement to Plum Borough·. 

5. On or about August 15, 1981, an amended plan supplement was re-

sul:mitted by Plum Borough to the department. 

6. On or about September 2, 1981, the department refused to accept 

the supplerent, pursuant to 25 Pa. Code 94.14 and 25 Pa. Code 71.16 (e) (5) , be-

cause Plum Borough failed to sul:mit a Wasteload Management Corrective Plan 

as required by 25 Pa. COOe 94.2l(a) (3). 

7. The parties _agree this appec;li presents the single issue of whether 

the department may reject a plan supplement based on a municipality's failure 

t:b submit a rorrective plan to the department pursuant to is Pa. Code 94.2l(a) 

(3) when a building pentlit for the developiEnt -~ issued prior. to the irrpo­

sition of a prohibition on ronnections to the sewage syS;~-
. . 
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8. . Tha parties hereto agree to sul:Init the issue stated in paragraph 

7 above to the Environm:mtal Hearing Board on briefs. 

DISCUSSIOO 

The sole issue presented to the board in the· instant matter is: 

11Whether the Deparbnent may reject a plan supplement 
based on a nrunicipali ty' s failure to sul:Init a corrective 
plan to the Departrren.t pursuant to 25 Pa. Code 94.21 (a) 
(3) when a building permit for the developnent was is­
sued prior to the :inlposi tion of a prohibition on con­
nections to the sewage system." 

This issue is one of first i.npression with this board but the board 

has dealt with the consequences of overloaded municipal sewage treatment systems 

on a number of occasions. In CommonweaZ.th v. Borough of CarZ.isZ.e, 16 Pa. Carmon-

wealth Ct. 341, 330 A. 2d 293 (1974) and in East Pennsboro Toumship Authority v. 

DER, ·18 Pa. Ccmronwealth Ct. 58, 334 A • .2d 798 (1975) Carnonwealth Court upheld 

adjudications of this board wh!.9l:l .. ood,_ m:xll,;fied sewer ban orders issued by DER 

due to overloaded conditions in the sewer systems of said respective municipalities$ 

As the attorney for DER in CarUsZ.e Borough.,· supra, the board's present 

c~_st:J::emnously argued that neither DER'"p.or this board could allow a single 

additional connection to the Carlisle Borough sewage treatment system since that 

system was hydraulically and organically overloaded and was, indeed, polluting 

the waters-of the Carm:mwealth,in violation of inter aZ.ia, Sections 201, 202 and 

401 of The Permsylvania Clean Streams Law, the Act of June 22, 1937, as amended, 

35 P.S. 691.201, 691.202 and 691.401, respectively. This argurrent did not 

prevent-:-:t;bj:s ~¢1 ,;e:;t:'~ IIPdi:fying DER' s sewer ban order by allc.ming ·the connection ~ 

of sare four hcmes pe;r npnth. to the said system nor did it prevent Ccmronwea.l th 

Court fran upholding .said adjudication upon appea;t. 
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Ac:.similar result was reached m East ·Pennsboro Township Authority v. 

DER, EHB Docket (73-287-w issued August 9, 1974) 3 EHB 33 which adjudication 

was also upheld by Carm:mwealth Court at East Pennsboro Township Authority v. 

DER I 18 Pa. camonwealth Ct. 58, 334 A. 2d 798 (1975) • Both of these decisions 

evidence. this board 1 s long standing attempt to support · DER 1 s efforts to abate 

pollution fran overloaded sewage systems while yet building enough "give" into 

the sewer ban syste:n to protect o~ public interests and to .withstand the 

type of constitutional attack which c:arpletely undercut a DER program· m 
Comm.o'YlliJeaZth v. Trautner, 19 Pa. COmonweaith Ct. ll6, 338 A.2d 718 (1975). 

'lhe board also built "give" into the sewer ban system bY fashioning 

certain exceptions to sewer bans. Actually m Moon Nu:r>series_, Inc. v. DER, 

EHB Docket 72-395-B (issued Decarber 31, 1973) 2 EHB 271 and other adjudications 

cited therein· this board did not so much fashion a nEM policy but rather raised 

DER 1 s policy coricenri.ng sewer bans to the level of rules which the department 

was obliged to follow. The pertinent sewer ban exception to the instant matter 

carved o-qt by those early adjudications. was that those structures for which 
~-)r. 

building pennits had been issued· prior to the dci.te of receipt of the sewer 

connection ban w.eJ::"e not covel:'ed by that ban. 'Ibis exception was specifically 

approved by· Ccmronwealth Court ;in F and T Construction Company v. DER, 6 Pa. 

CamPnwealth Ct. 59, 293 A. 2d 138 (1972) • 

It is no secret that the deparbnent 1 s vigorous issuance of seNer 

ban orders to :municipalities across the Ccmronweal th created the type of back-

. lash whicl:l :ho public agency· des;b:'es or can long endure. Thus, in order to shift 

the ·burden of an~cj:pati:ng and addressing sewer overload problems to the rrrunici­

palities whi.ch experience such problems the Pennsylvania EnvironrtEltal Quality 
•· 

Board prcmulgated Chapter 94 of DER 1 s regulations. Pursuant to Chapter 94 of 
; . 

DER1 S regulations, 25 Pa. Code 94.1 et seq., rrrunicipalities have the responsi-

-~ 
. . . ~. 
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bility of total wasteloa.d managenent planning. Furthennore, pursuant to 25 Pa. 

- Code 94.21 {a) (1) of said regulations a municipality is required to impose a 

prah:ibi tion on connections to its sewerage system if its annual. wasteload report 

establishes (orDER detenn:ines) that the sewerage system or any part thereof 

is either hydraulically or organically overloaded. 

As orig:j:nally pranulgated, 25 Pa. Code 94.2l(a) (1), like DER's original 

sewer bari procedures, had no "giv~", but after this board questioned the consti­

tutionality of this regulation in Lancaster v. DER, 6 D & C 3d 159 {EHB 19?8), it 

was amended, to its present fonn, which requires a municipality to: 

" [p] rohibi t new connections to the overloaded sewerage 
facilities except as· approved by the pennitee pursuant 
to the standards for granting exceptions contained in 
§§ 94.55~94.57 of this title· {relating to building 
pennit issued prior to ban, replacement of a discharge, 
and other exceptions}. · (Efr!:>hasis added.}" 

Even DER admitted that this regulation, " ••• if read in isolation, 

[would] appear to dictate the result that a building pe:rm:it should provide an 

exception in this case" · (p. 6 DER:.ts brief) • However, DER argues that the above 

regulation should be read in pGCl'i materia with 25 Pa. Code 71.16 (e) (5) and 25 

Pa. Code 94.14. 

Said sections. proVi.de as follows: 

"71.16. Approval of plans· and revisions 

(e) In approving or disapproving an official 
plan or revision, the Department will consider the 
following: 

(5) whether the plan or revision is con­
sistent with the requirements of Chapter 94 of this 
ti:.tle (relating to municipal wasteload management) . " 

· 25 Pa. Code §71.16(e) (5). 

"94 .14. Approval of official plans and revisions 

No official plan or revision will be approved 
nor will a supplement be considered adequate by the 
Department pursuant to Chapter 71 of this title (re-
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lating- to administration of the sewage ·facilities 
program) that is inconsistent with the requirerrents 
of this chapter. " 

25 Pa. Code 94.14. 

These sections, argue DER, required it to deny the plan supplerrent 

sub:nitted by Plum Borough on behalf of Rico, Inc. for the said McDonald's Res­

taurant because Plum Borough had not satisfied the mandatory requirerrents of 

25 Pa. Code 94.2l(a) (3) by sul:xnitting to _DER a correction plan to reduce the 

overload on its sewerage system. 

Rico and McDonald 1 s counter by asserting that since the exceptions con-

tained._in_ §.§94.55-94.57_ are within Chapter 94, a plan supplement or revision can 

be 11 
•••• consistent with the requirerrent of Chapter 94 ••• " where it authorizes 

connection of units with prior building pennits to overloaded systems. 

The appellants also argue _that the document at issue is (and should 

be) a plan supplerrent rather than a plan revision so that the provisions of 

§§71..16 and 94.14 do not apply. Taking this seCond issue, first, we agree with 

_the appellants •. Th~ decision- ot=wrntb~--:a project requires a revision or a 

supplement' is a matter within the discretion of DER and will not be lightly 

set aside by this board; Ma:x:weZZ Swar"tluood~ et aZ v. DER, No. 2435 C.D. 1979 

(decided Januaxy. 23-, 1981} ;, Butera:,v.::DER;--EHB 80-114-H, issued March 10, 1981. 

Havever, it is one of the functions of this board to check abuse of 

discretion by DER. According to 25 Pa. Code 71.15 (c) (2) a plan revision is 

cilled .for -only where the official sewage plan is inadequate to rceet the sewage 

disposal needs of the proposed facility. 

DER alleges that Plum Borough 1 s sewage facilities plan is "inadequate .. 

-" ''-because- (and solely· because} of -the-all~ed overload of the Holiday Park sewage 

system, but by virtue of 25 Pa. Code 94.2l(a) (1) appellants, as building pennit 

holders, are entitled to connect to said system notwithstanding its alleged in-
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lating to administration of the sewage ··facilities 
program) that is inconsistent with the requirerrents 

···of this chapter. 11 

25 Pa. Code 94.14. 

'lli.ese sections, argue DER, required it to deny the plan supplerent 

sul:mitted by Plum Borough on behalf of Rico, Inc. for the said McDonald's Res­

taurant because Plum Borough had not satisfied the mandatory requirerrents of 

25 Pa. Code 94.2l{a) (3) by sul:mitting_ to.DER a correction plan to reduce the 

overload on its sewerage system. 

Rico and McDonald's counter by asserting that since the exceptions con-

_____ tain¢_in_ §.§94.;>5~..94.57 are within Chapter 94, a plan supplem:mt or revision can 

be 11
.0 .consistent with the requirem:mt of Chapter 94 .•.• " where it authorizes 

connection of units with prior building pennits to overloaded systems. 

The appellants also argue. that, the document at issue is (and should-

be) a plan supplem:mt rather than a plan revision so that the provisions of 

§§71..16 and 94.14 do not apply. Taking this seeond issue, first, we agree with 

,.the-appellants .•.. 'Ih~ decision-of=whether::ra project requires a revision ·or a· 

supplement is a matter within the discretion of DER and will not be lightly 

set aside by this board; MazweZZ Swa:rti.Vood, et a"/, v. DER, No. 2435 C.D. 1979 

(decided January 23, 1981} ;, Butera v. :DERvEHB 80-114-H, issued March 10, 198L 

Havever 1 it is one of. the functions of this board to check abuse of 

discretion by DER. According to 25 Pa. Code 71.15 (c) (2) a plan revision is 

called-for-only where the official sewage--plan is inadequate to rreet the sewage 

disposal needs of the proposed f.acili ty. 

DER alleges that Plum Borough's sewage facilities plan is "inadequate" 

system, but by virtue of 25 Pa. Code 94.2l(a) (1) appellants, as building pennit 

holders 1 are entitled to connect to said system notwithstanding· its alleged in-
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adequacy. 'Ihus·, as··to appellants the Plum Borough plan is "adequate" and a 

plan supplement rather than a plan· revision is what is required to canply with 

the Pennsylvania Sewage Facilities Act, Act of Januacy 24, 1966, P.L. 1535, 

No. 537, as conended, 35 P.S. §750.1 et seq. To hold otheJ:Wise would be to 

take CMaY the building pennit exarption granted by 25 Pa. Ccx1e 94.21 (a) (1) and 

we do not believe that the Environmental Quality Board intended such a result. 

Since 25 Pa. Code 71.1~ (e) (5) , on its face, applies only to sewage 

facilities plans and revisions thereto rather than to plan supplements, this 

section does not pertain to the instant matter. 25 Pa. Code 94.14 does still 

pertain since it deals with plan supplements as well as plans and revisions 

thereto. But this section also deals with the adequacy of the original plan 

pursuant to 25 Pa. Code 71.15 (c) (2) so what we have stated above concerning 

that section applies with equal force here. 

Moreover, contrary to DER' s argument, our construction of 25 Pa. Code 

94.21 does not render 25 Pa. Code Chapter 71 m=aningless.. The infonnation required 

by Chapter 71 of a plan supplement must still be supplied even where a building 

pennit exception is recognized. To be sure, construed in this manner, the 

requirements of Chapter 71 may not be used to frustrate the holder of a building 

permit exception (he will be allCMed to connect to the overloaded system once 

he canplies with the requirements for a plan supplement). but we believe that 

the appellants have correctly construed the East Pennsboro~ supra, adjudication 

as standing for the proposition that the building permit exception is supposed 

to overcc:me the all related legal hurdles to connection to' the sewer system. 

DER argues that the 25 Pa. Code 94.2l(a) (1} exarption should only be 

available Where the w:mld-be developer had obtained sewage facilities planning 

approval under Chapter 71 and had also obtained his building penni t prior to 
; 

· the imposition of a connection prohibition. While this might be a prudent 
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course for a developer. to follow it is not required by any cited authority and, 

to the contrary, as DER notes, many :rmmicipalities refuse to process developers' 

requests for sewage facil.i~es plan revisions and supplement unless and tmtil 

the developer has first obtained his building pennit. Clearly, developers in 

such rrn.micipa.lities would be exposed to the sane type of catch 22 which brought 

d.cMn an entire DER regulato:ry effort in Trautner,. supra. Thus, our decision 

today far fran rendering 25 Pa. Code Chapter 71 rreaningless, helps to build 

en.ciugh give into the system to ensure that in the cases where no exception is 

pennitted by the Chapter 94 regulations, these regulations will be applied to 

sewage facilities plans and revisions and supplements thereto as well as con-

nections to an overloaded sewer system. 

Before closing we feel ~lled to m:ntion that the alleged over­

load which underlies all of DER's actions in this matter has yet to be clearly 

den'onstrated to ·this board. In Toro Development Company v. CorronorMealth of 

Pennsylvania, DER, EHB 81-034-H where DER's detennination of an overload in Plum 

Borough's Holiday Park system was challenged, the evidence presented left a 

consid~able doubt that the alleged overload existed or was .imminent. 

CONCIIJSIONS OF IRil 

1. The boa,rd has jurisdiction over the subject matter and the· parties. 

2. DER.'s rejection of appellants' plan supplement was arbitrary and 

capricious :where appellant held a building penni t issued prior to the irnposi tion 

of a prohibition on connections to the sewage system • 

. ,... ... 
·1. 
.· : .. 
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ORDER 

AND NOW, this 1:7th·day of DeceriUJer, 1981, appellants' appeal is granted 

and DER is directed to prarptly approve the sewage facilities plan supplanent at 

issue, denial of which by DER on July 16, 1981 gave rise to the instant appeal. 

DATED: December 17, 1981 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
U2 Market Street 

Harrisbt.arJ. P~nnsylvania 17101 
(717) 787-3483 

~D INSURANCE a:MPANY Docket No. 78-168-S 
(BLUE <XlAL a:MPANY) & 

78-166-S RX:K'V\(X)D INSURANCE a:MPANY 
(NORI'HWEST MINING COMi?ANY) 

v. Mining-

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

ADJUDICATION 

By: Dennis J. Harnish, Member , February 181 1981 

Mine Drainage Penni. t 
Bond Forfeiture 

Docket No. 78-168-S involves the appeal of. Rockwood Insurance· Ccmpany 

(Rockwood) from the forfeiture by the Ccmronwealth of Pennsylvania, Departrrent 

-_,of.,ErnriromentaL Resources:" (DE&), of Surety Boncl. No. 1006~ sutmitteil-by N<Drthwest-. ·~ '"' 

Mining C<:xrpmy, Inc. (Northwest) to DER in Mining Penni. t 81-7; Docket No. 

78-166-S involves the appeal of Rockw:x::xl Insurance Ccinpany of DER' s forfeiture 

-._:· :.:-;. ...! '' ,,,- >0'-""'o£ SuretynBonds:N<Ds,. l:.004.for:Eenn:it:3Q.-6 and 1001 forPenn±t 304l3~· These''· 

bonds were sul::mi tted by Blue Coal Co:rporati.on (Blue Coal) • Rockwood was surety 

em each of the above three bonds • 

. · .· .. 
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FINDINGS OF FACl' 

No. 78-168-S 

1. .Appellant is the Rockwood Insurance Canpany, a Pennsylvania 

corporation with principal offices located in Rockwood, Pennsylvania. 

2. Appellee is the Carmonwealth of Pennsylvania, Department of Environ­

mental Resources, which has the duty and res:p::>nsibility of administering the 

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq. (SM::RA) 

and the regulations duly prc:arulgated theretmder by the Environmental Quality 

Board. 

3. On or about October 29, 1973, Northwest applied to DER for an 

amended s~face mining permit pursuant to the SMCRA for an operation located in 

carbondale Borough and carbondale Township 1 Lackawanna Cotmty 1 at the Powder 

Colliery, also referred to as Savage Stripping (#81-7) . 

4. The mining operatlon at Pennit #81-7 had been an active stripping 

operation prior to the date of the arcended pennit application. 

5. The amendment added five acres to the pre-existing ten acre per-

mit and also indicated that the operator ~uld be stripping at a depth of over 

sixty feet on four of the fifteen acres which required increased bonds. 

6. Northwest suhnitted Rockwood Bond No. SM 1006 in the anotmt of 

$4,500 as a surety bond to cover the increased scope of the mining operation at 

Pe:z:mit #81-7. Bond SM 1006 was to cover approxirrately nine acres at a rate of 

$500.00 per acre. 

7. A permit was issued to Northwest on February 22, 1974 by the DER 

for this revised operation. 

8. Said feDUit transferred the pre-existing ronding ,including SM 1006 

p::>sted Oy' Northwest to the new revised pennit which consisted of fifteen acres . 

. • 

-= ....... . 
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9 •.. , The condition of the suretY's obligation on Bond SM 1006 was 

that_ Northwest ccmply with, inter aZia, all the requirements of Act 418 (SM:RA) 

and Permit #81-7. 

10. Northwest operated at per:rtrl.t #81-7 after the pennit was issued in 

1974 and aff~ted the entire 15 acres of the pennit including the nine bonded acres . 

. lL On the date the Bond SM 1006 was declared forfeit--Nove:nber 21, 

1978--none of the fi~teen acres :omPrising Permit #81-7 had been reclaimed by 

Northwest in accopjance wj:th. its pennit or the SM:RA. 

12. The pe:rm:tt aJ?plication sul:::mi.tted by Northwest contained a time­

table for reclamation which cc:rrplied with the reqUirements of the· SMCRA. 

13. Northwest was current with its backfilling operation at Permit 

#81-7 when the revised permit was issued in February 1974. 

14. The last mining activitY: by Northwest on Pennit #81-7 took place 

in the latter part of 1974. 

15. After ceasing active operations in 1974, Northwest gave assurances 

to the DER that. it still wanted to operate at Pennit #81-7. 

16. Northwest noved its mining equipnent off Pennit #81-7 at some 

t:i:m.e a.:eter April, 197 5. · 

17. There are two open pits remaining on Pennit #81-7 with an estimated 

size of 7628 cubi.c yai:ds and 4950 cubic yards, respectively. 

18. In addition to the two pits remaining, the entire fifteen acres 

under ~t has yet to be graded and planted. 

·No. 78-166-S 

. . 
1./ Appellant is the~ Insurance Company, a Pennsylvania cor-

p::>ra,tion w.;tth pr:i:nci'pal offices located ;ill~, Pennsylvania. 

:· ... 
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2. . Appellee is the Connonweal th of Pennsylvania, Department of Envir­

onmental Resources, which has the duty and resp:msibili ty of administering the 

Surface Mining Conservation and Reclamation Act, 52 P.S. §1396.1 et seq. (SM::RA) 

and the regulations duly prcmulgated thereunder by the Environmental Quality 

:Board. 

3. On or about August 23, 1973, Blue Coal Co:q:oration applied to DER 

for an amendment to an existing sUrface mining pe:rrnit pursuant to the SMCRA for 

an operation located approxirrately one (1) mile northeast of Glen Lyon, Newp:>rt 

Township, Luzerne County, also referred at as Wanamie #19 Colliery - 14 Plane 

• 

' 

(#30-83}. 

4. Prior to·amendment, Pennit #30-83 consisted of 22.5 acres with 

existing l:xmding of $22,500. · 

5. Blue Coal by its August 1973, application proposed to increase 

the size of the permit area to 53.7 acres, adding 31.2 acres to the permit. 

6. Of the 31.2 acres added, 23. 2 acres were l::onded by Bond SM 1001 

at $1,000 ;per acre for the purp:>se of allowing Blue Coal to strip coal at depths 

greater than sixty feet; the ranaining 8 acres were J::onded at $500.00 per acre. 

7. Blue Coal sul:l'nitted to DER ~ Bond SM 1001 in the arrount 

of $27,200 in order to l::x:md the operci.tion at Pennit #3Q-83, which was calculated 

as per finding of fact 6, on the basis of the 31. 2 acres amendment. 

8. A permit was issued December 13, 1973 by the DER for this arrended 

pennit. 

9. A copy of the pennit was sent to ~ and received by Rockwcxxl 

on December 17, 1973. 

10. Said penni t rnerrorialized the 31. 2 acre amendment and indicated 

that the increased acreage and nti.ning plan was J::onded in part by Bond SM 1001 

in the arrount of $27,200. 
~· 
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... 11. Rockwood sent a letter to DER on February 26, 1974 requesting a 

conf.irrna.tion on the arrotmt .of. Bond SM 1001. 

12. The DER responded to Rockwcx:xl' s letter on March 6, 197 4 indica-

~ 

ting that the correct arrotmt of the bond held by the DER was $27, 200 and enclosed- - .. 

a copy of the l:xJnd. 

13. Rockwood introduced a Bond SM 1001 bearing a face axrotmt of 

$20, 400. 00. There are signs of erasure in the arrount section of roth the Rockwood 

and DER l:xJnds but only DER 1s bond has a face anount which is consistent with the 

pennit application filed by Blue Coal and the pennit issued by DER. 

14. Rockwood 1 s practice in 1973 consisted of issuing blank surety l:xJnds 

to its agents. to fill .in,· .:i:n accordance ~tit the· in:i:ne :Perinittee'~'s:· .. requirements. 

15. Rockwood did not ccmrn.micate in any manner with DER or Blue Coal 

after receiving the DER 1 s March 6, 197 4 letter. 

16. The condition of Rockwood 1 s obligation on Bond SM 1001 was that 

Blue Coal carrq;>ly with, inter aZia, all the require:nents of Act 418 (SM:RA) and 

Pennit #30-83. 

17. On or about June 8, 1973, Blue Coal applied to DER for an amend-

ment to an existing surface mining pennit for an o:peration in NewJ;Ort Township, 

Luzerne County approximately 0.5 miles northeast of Glen Lyon, Pennsylvania, also 

referred to as Retreat ~1ountain West (#30-6). 

18 •. Prior to amendment, Pennit #30-6 consisted of 33.8 acres with 

existing bonding of $22,900. 

19. Blue Coal by its June 1973 application proposed to increase the 

size of the pennit area to 42.3 acres, adding 8. 5 acres. 

20. The mining plan sul:::mitted by Blue Coal indicated that the new 
·-· 

8.5 acres v;ould all be stripped at depths greater than sixty feet with apPropri-

ately higher tonding at $1,000 :per acre provided.;by Bond SM-1004. 

,· .·. 

-428-



21. Blue Coal sul:mitted Rockwood 13ond SM-1004 in the arrount of 

$8,500 in order to bond the- operation at· Penni t #30-6. 

22. A pennit was issued on December 6, 1973 for this amended pennit. 

23. The eondi tion of Rockwcx>d' s obligation on SM 1004 was that Blue 

Coal comply with, inte:ro alia, all the requi.renents of Act 418. (SM:RA) and 

Pe.rmi.t #30-6. 

24. Pennits #30-6 and_ #30-83 were active mining o:perations prior to 

the 1973 arnendm:mts and continued to be active thereafter until approximately 

November and March 1976 respectively. 

25. From 1973 to the date of bond forfeiture, the DER made mmerous 

atterrq;>ts to keep Blue Coal in c:orcpliance with its backfilling operations. 

26. Inspector William Sanders issued Blue Coal a written order on 

December 17, 1973. 

27. Said order stated that· the backfilling at Penni ts #30-6 and 

#30-83 was falling behind and needed to be increased. 

28. As the result of Blue Coal's continued failure to comply with 

its backfilling obligations at, inte:ro aZia, Pennits #30-6 and #30-83 and its 

renoval of backfilling equipnen.t, the DER initiated official enforcement action 

in June of 197 4 in Luzerne County. 

29. The DER entered into a consent decree with Blue Coal in settle­

ment of its enforcement action. 

30. The consent decree provided that Blue Coal would either work its 

sites and bring backfilling into ccmpliance or cease work and reclaim the sites, 
\ 

including Pe.rmi.ts #30-6 and #30-83. 

31. The consent decree further required Blue Coal to keep certain 

equiptalt on site. 
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· 32. Because-·of Blue Coal's failure to comply with the tel:ms of the 

oonsent decree, the DER · f:j..led a oontempt ·petition in ·Luzerne County Court of 

Cannon Pleas in April 1975. 

33. Blue Coal's ownership and officers changed shortly after the con­

tempt petition was filed, and DER agreed to a. temporary noratorium in order 

inter alia to allow the company to reorganize. 

34. As the result of the DER' s enforcement efforts, additional restor­

ation \\Urk was perfo:J:Ired by Blue Coal on all its permits, including Pennits 

#30-6 and #30-83. 

35. Blue Coal was not in official violation at the time the Pemtits 

#3(}.-6 and #30-83 were amended in December 1973. 

36. Blue Coal failed to reclaim Pennit #3Q-83 in the manner required 

by its pennit and the $MCRA. 

37. The l.m.fulfilled reclamation obligation at Pennit #30-83 includes 

t:v.u open stripping pits of 52,500 cubic yards and 145,000 cubic yards; several 

small pits; spoils piles of 200,000 cubic yards; and grading and planting of the 

entire 53.7 acres including the area covered by Bond SM 1001. 

· 38. Blue Coal affected the entire area of Penni t #3Q-83 after it was 

amended in December 1973 by its surface mining activities inclOOing the area 

covered by Bond SM 1001. 

39. Blue Coal further failed to reclaim Pennit #3Q-6 in the manner 

required .by its permit and the SMCRA. 

40. The l.m.fulfilled reclamation obligation at Pennit #30-6 includes 

a large open stripping pit of 435,600 cubic yards and spoil piles of 630,000 

cubic yards, both of which occupy approxirna.tely 14.33 acres on the westerly 

side of the permit area; and grading and planting the entire 42.3 acres including 

the area oovered by Bond SM 1004. 
~· 
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41. _ Blue .. Coal affected-the entire: area of Pennit #3Q-6 after it was 

amended in December 1973 by its-surface--mining activities including the area 

covered by Bond SM 1004. 

42. The large unrecl.aim=d pit shown by Corcm:mweal th 's exhibit 17 is 

within the 8.5 acres added to Pennit #30-6 by Arnendm:mt #1 in December 1973 and 

bonded by Bond SM 1004. 

DISCUSSIOO 

The starting point· for this discussion is the assignrrent of the burden 

of proof concenring the forfeiture of the bonds (upon which~ is surety) 

to DER. ~uant to 25 Pa. Code §21.101 the party asserting the affiJ::mative of 

any issue bears the burden of proof on this issue. In its letter of November 21, 

1978 DER asserted that it was forfeiting inter alia Bonds ~ 1001 and SM 1004 

because Blue Coal had affected bonded areas during surface mining and had failed 

to reclaim these areas in accordance with the Surface Mining and Conservation and 

Reclamation Act, 52 P.S. §1396.1 et seq. (SM:RA). Similar assertions were made 

by DER when it forfeited Bond SM 1006 (wherein Northwest was the Principal). Thus, 

DER bears the burden of proof on these issues. 

MJreover, bond forfeitures, while not specifically addressed in 25 

Pa. Code §21.101 (b), are similar to the types of enforcement activities listed 

therein (civil penalty corrplaints; license and/or :p=rmit revocations, orders) 

with respect to which DER is assigned the burden of proof. In addition, in 

American Casualty Company of Reading~ Pennsylvania v. DER, EHB 78-157-S issued 

January 16, 1981, this board also assigned the burden of proof on the above 

issues to DER. 

Having decided that DER has the burden ;of proof on the above issues, 
,#· 

the next consi~ation is whether it has properly shol;lldered this burden. In 
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this regard,-· DER relied largely upon· the testirrony of Mr~ William A. Sanders · 

as well as certain aerial photographs and overlays. 

Mr. Sanders testified with regard to each of the pertinent permit areas 

that Northwest or Blue Coal, respectively, had affected all p::>rtions of the :per­

mi. tted area and had failed to reclaim any portion of any of the penni tted areas 

in accordance with ~. 

Mr. Sanders' testinony_ was bolstered by aerial photographs with overlays 

of Per.mit areas 30-83, 3Q-6 and 31-7, Exhibits 2, (78-168}, 5 and 3, (78-166), 

respectively, which clearly show that as of October 30, 1978 each of these per-

mi. t areas had been affected by mining and that none of these perrrii t areas had been 

replanted or in part even regraded. Ccmronwealth's exhibit 17, a photograph which 

shows a large open pit on permit area 3Q-6, is also strong proof of the operator's 

failure to reclaim that site, at least as of Jtine 1977 when it was taken. 

Ibckwood. objected to the entry of these photographs since the oonds 

were not forfeited until Nove:nber of 1978 and all photographs were taken prior 

to this date. However, in view of Mr. Sanders 1 uncontroverted testirrony that 

mining had ceased and that mining equir:m=nt had disappeared fran each permit area 

prior to Nove:nber 1978 and his further testirrony that oonditions did not change 

at any of the pennit areas between the dates the photographs were taken and the 

forfeiture date, and, finally, in view of Ibckwood's failure to introduce any 

testirrony to show that conditions had improved at any of the said permitted areas 

between the photograph dates and the forfeiture date, this roard finds that 

DER has successfully borne its burden of proof that the l:onded areas were affected 
• 
by Rockwood 1 s mining activities and were not reclaimed as per SMCRA-the obligation 

specified on each bond. 

Rockwood maintains that DER IlU.lSt prove an additional element in order 

to sustain its bond forfeitures, i.e., the actual oosts of restoration for each 
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of the penni t areas. Although DER did present testincny concerning restoration 

unit costs, its evidence in this regard is not si t:e ·specific. However, IJER argues 

that since bonds filed by mine operators to ensure cnnpliance with SM:RA are 

penal, rather than indenmification, bonds it does oot need to dent>nstrate dama.ges 

to claim the full face value of these bonds. 

The cases cited by DER and Rockwood are those cited and discussed in 

Ameriaan Casual tJj _, supra. M:>r~, the provisions of ~ relating to the oonds 

and the language of the bonds themselves are virtually identical to the oonds and 

provisions of the Anthracite Act construed in Ameriaan Casualty_, supra. Thus, 

the conclusion reached in Ameriaan Casualty_, ·supra, that the bonds therein were 

penal oonds' pertains with equal vigor here. 

Rockwood raises another argument with regard to the nature of the 

bonds oot addressed in Ameriaan Casualty_, supra. Rockwood correctly :points 

out- that liability accrues upJn its oonds in pro:portion to the area of land 

affected at a rate set forth per acre in the bond and that liability can be re­

leased UF?n said bonds on a proportional basis. Rockwood argues that this is an 

indication that the bonds are not intended to be penal. However the rate of 

accrual, has no affect where, as here, the entire oonded area has been af­

fected by mining operations. As to the release of a :portion of the oond, the 

board notes that, pursuant to 52 P.S. §1396.4(g) of SZvCRA,_ an operator who has 

completed a separate step of his approved reclamation plan may request the re­

lease of the :portion of the oond which relates to the CO!ll>leted p:>rtion of 

the reclamation plan. Conversely, unless or until released by the DER, the b::mds 

renain in full force and_ effect and, of course, there is no testircony here that 

any :portion of any of the bonds- at issue has been released. 

Having determined that DER has rome its burden of proof in this matter 

the only remaining issue is whether Rockwood ~ fashioned -a successful defense 
~-
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-out of DER's alleged failure to adequately enforce SM:RA against Blue Coal and 

Northwest. 

The board has sare difficulty in addressing this issue because Rock­

\'O:ld' s allegations have been discussed by counsel for DER and Rockwood in the 

context of two very separate legal theories. Rockwood's brief discusses a 

maxim of surety law, i.e. , release of the surety by conduct of the obligee, while 

DER' s brief discusses f;Stoppel by laches. We shall att:errpt tO- evaluate roth 

-theories. 

Assuming for the sake of exploring Rockwood's theory, that DER failed 

to enforce SM:RA against Blue Coal and Northwest in a t:inely and effective manner, 

it is, nevertheless, not clear that Rockwood has stated an adequate defense in 

the instant action. 

'A. ~ty· ~'S.' di'$~ed ;fraq_1 l±ab;i:li ty under a lx>nd when the creditor . . 

vj..'ola:teS: or mjure$• the ;r;i:gh-1:$· o;f the surety whether such injury arises fran 

sarre J?Os-iti'Ve a_ct of the crech"tor or the creditor's failure to perfonn sane 

a.ct t:na,t it was· the· duty of the creditor to perfonn. 72 C.J.S. Principal and 

Stn:"ety §148. On the other band, the sane section o:£; C.J.S. states that nere 

indulgence, forbearance, or pass;i:veness on the part of creditor where there is 

m duty· to act, will not release the surety. Thus, the question for resolution 

here is wha_t, if any, specific duty did DER owe to Rockwood to expeditiously 

enforce SM::RA as against Blue Coal or Northwest. 

None of the cases cited by Rockwood sheds any light on this subject. 

Girard Trust Company v. Aetna CasuaZ.ty a:nd SUPety Company,· 11 D & C 247 (1928) 
~ 

involved perfonnance bonding on a mineral lease rather than a lx>nd given to in-

sure compliance with a statute. ·Moreover, in Girard:~ supra, the obligee had 

carrmi.tted clear breaches of its duty to the surety, first, ·by mt infonning the 

surety Of the principal IS paSt history Of defaul tlng On the . sane lease and Secondly I 
i· 

by ejecting the ,Principal fran the leased premises th~epy making it impossible 
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for the principal to perform. Obviously, this case does not S'l.I}?tX)rt the proposition -:-

that DER owed sate specific duty to Rockwood. 

The other cases cited by Rockwood do rx>t even involve mining as did the 

Gira:t'd matter. In First National Bank and Trust Company v. Stola:t', 130 Pa. 

Superior Ct. 480 (1938) the creditor-bank affected the value of the surety's 

undertaking by subordinating the Judgerrent Lien of the surety to a (later-filed) 

nortgage on the same property. I.z1 Beaver Trust Company v. Morgan, 259 Pa. 567 

(1918) the creditor-holder of a rx>te applied collateral pledged as security for 

a rx>te upon which there was a surety to the payment of arx>ther obligation of the 

maker,. without consent of the surety, 'thereby releasing the surety from liability 

l.mder the rx>te pro tanto the anount of oollateral • 

. Obviously, rx>ne of the above cases supports Rockwood's proposition 

that DER had a duty to Rockwood to enforce SM:RA against Blue Coal or Northwest. 

The only other case cited by Rockwood to support this position Koehler v. 

Saroua:t'tz, 382 Pa. 352 (1955) is woefully off point. In Koehler~ supra, the 

court held that the plaintiff rrotorist who was struck by a truck which had run 

a red light was not oontributorily negligent because he had the right to rely 

on the truck-driver's compliance with the law (by stopping at the light). 

Despite the fact that scire persons may feel that they have been run 

over by DER, DER is not a truck nor is Secretary Jones a truck-driver. To state 

the, \\Uuld be, analogy clearly deronstrates its weakness. Moreover, even if DER 

has a duty not to violate SM:RA or any other law this does not nean that DER has 

a duty to actively enforce SM:RA. MJre to the point \\Uuld be George Eremia v. 

DER and Chambers Development Company, Ina. I 1976 EHB 324 wherein this roard held . 

that DER's exercise of its proseC:utorial discretion was rx>t a reviewable action, 

i.e. , no party had a right to force DER to enforce a law against a third party. 

DER' s characterization of Roc~' s theory as estoppel by laches also 

fails to provide· Rockwood an adequate defense. 



I .... 

··nER''S simple assertion that estoppel cannot be utilized against DER 

-
is not supported by CorrunonweaZ.th~ DPW v. UEC~ Inc., 483 Pa~ 503, 397 A .. 2d 779, 

785 fn. 6 (1979). In fact, on page 785 of UEC_, supra, the Pa. Supreme Court 

specifically sanctioned the use of estoppel by laches even against the Cormon­

wealth. Corrunora.veaZ.th v. W~stern MaryZ.and R.R. Company, 377 Pa. 312, 105 A.2d 

336 (1954}, cited in footnote 6 on that page and an· the other cases cited 

therein, involved attempts to estop the Co.rmonwealth fran collecting taxes where 

the Ccmronweal th had, through mistake or indulgence failed to collect such 

taxes in the past. 

~other .~;r:;d$ 1 the Con:nP~th.~$. _agents through their conduct cannot 

cnange the law-. One who ~s- subject to ~egulation, like one who is subject to tax, 

cannot avoi'd ;i.t on the Oa.s.is o;e ~st lbdulgence. Likewise, neither Blue Coal or 

~t could avoid the p;r:esent application of SM:RA against them even if they 

proved· that ~had not been aPJ?lied to them in the past. Perhaps, however, 

~' is in a different position. lt does not seek to prevent the exercise 

of a goverilrnental funct.J."onper s-e but rrerely to escape liability on its l::x:mds. 

M)reover, the Permsylvania Supreme Court actually applied the doctrines of 

estoppel, laches and waiver · c3,gainst the Co.rmonweal th in CorrunonweaZ. th~ DEB v. 

Barnes & Tucker CoaZ. Co., 455 Pa. 392, 319 A.2d 871 (1974} (although in Barnes 

& Tucker the Court held that on the facts stated therein no laches had been made 

out). Thus, it is not clear that~ is legally stopped from raising this 

1 argurrent. 

~ still ba.s two insurrrontable problems regarding its estoppel 
\ 

by laches argument. First, in order to make out an estoppel, ~must 

show inter al.ia that it relied on DER' s "promise" to enforce SMCRA. against Blue 

Coal--and Northwest, that~ changed its p:>sition in reliance upon this 

1. As to ~'s standing to raise this argurrent, the case cited--by DER 
simply does not.suppJrt the prop:>sition for which it is stated. Clearly, ~'s 
interest in the bond forfeiture, unlike that of the township in ·the cited case is 
imtediate, direct and substantial. ' 
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"promise"- and that it was· prejudiced thereby. See 14 P .L.E. Estoppel, §523, 

24 and 25~ 

All of DER' s alleged failures to enforce SM:RA occured after October 29, 

1973, the latest date of execution of any of the three bonds by Rockwood. Thus, 

Rockwood could not have relied upon or been prejudiced by the alleged conduct. 

Moreover, estoppel is an affi.nnati ve defense which must be pleaded 

and proven by the party claiming_ the estoppel 14 P.L.E. Estoppel §31. Here, 

Rockwood introduced no witnesses of its own to dem::mstrate DER's alleged non­

feasance or malfeasance but rather attenpted to make out its case on this };Oint 

by cross-examining DER' s witnesses. However, a fair surrma.ry of the evidence on 

this issue reveals that DER repeatedly issued verbal and written orders to the 

recalcitrant principals and, with regard to Blue Coal, initiated and pursued 

constant enforcement actions which were, at least partially, effective in 

restoring a portion of the total acreage affected by Blue Coal's operations. 

~reover, Blue Coal was not in official violation at the time Pennits #30....;6 and 

#30-83 were issued in December 1973 nor was "Northwest at the time its pennit 

was issued •. Given all of these uncontraverted facts it is clear that Rockwood 

has failed to rreet its burden of proving either the affinnati ve defenses of 

~ety release of or estoppel by laches. 

The remaining issues raised by Rockwood nay be easily dis:I;Osed of. 

Roc~ argues that DER is seeking to impose liability on it for areas in ad­

dition to those covered by the bonds in question. Rockwood's argument might 

have same force except that Mr. Sanders' uncontraverted testirrony establishes 

that Rockwood affected, all of the area covered by each bond and failed to re-

claim all of the area covered by each bond. Thus, this board need not and does 

not consider the state of completion off the bonded areas . 

.... 
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:.F,inally, Rockwood~ seeks: refonnation of Bond SM 1001 from the face 

-value of $27 ,2oo.oo which appeared on the bond turned in to DERby Blue Coal 

to $20,400.00 which appeared on a copy of a bond bearing the sane rn.mi::ler 

introduced into evidence by Rockwood. 

Rockwood does not dispute that DER received the $27,200.00 bond or 

that the arrount thereon was the proper arrount to cover the 31. 2 acres of land 

nentioned therein or that DER never received the $20,400.00 bond or that the 

$27, 200. 00 bond included the signature of David N. Oppenheim, Secretacy of 

Rockwood Insurance Company and a Power of Attorney empowering Mr. Opf.enheim to 

bind Rockwood. ~reover, the evidence shows that Rockwood's bonds, including 

Bond SM 1001, were released blank to Rockwood's agent, Robert Price, to be filled 

in by him to cover the penn:i.t requirements so that the board can infer that any 

mistake concerning the bond arrount was caused by Rockwood's agent. Finally, it 

is clear that DER gave notice to Rockwood of the face arrount of $27, 200.00 ·by 

copying Rockwood with the Permit 30-83. In response to this notice Rockwood did 

send DER a letter of in:auicy~ However, after sending DER said letter of inquiry 

concerning the face arrount of Bond SM 1001 on February 26, 1974 and receiving 

DER's reply and a copy of the $27,200.00 bond on March 6, 1974, Rockwood took no 

further action. Given these facts it is clear that FDckwood does not qualify 

for refonnation of Bond SM 1001 even assuming that this board could grant it. 

Refonnation might be granted where both parties intended the l::ond to 

bear a face value of $20,400.00. But here it is clear that DER always intended 

the face arrount of Bond SM 1001 to be $27,200.00. ~reover, -it is clear. here that 
\ 

no conduct on the part of DER or any of its agents can be characterized as mis-

leading Rockwood regarding the face arrount of the bond. 

,#· 
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·- <X>NCLUSIONS OF IAW 

1. This board has jurisdiction over the subject matter of these pro­

ceedings and the parties thereto. 

2. Surety Bonds SM 1001, SM 1004 and SM 1006 relating, respectively, 

to Mining Pennits 30-83(A2), 30-6 and 81-7(c) were properly forfeited byDER in/ 

their full face arrounts. 

3. DER' s conduct did not release Rockwood as surety on any of the 

said bonds. 

4. DER is not estopped to forfeit any of the said bonds. 

5. Rockwcod is not entitled to refonnation of Bond SM 1001. 

ORDER 

AND NOW, this ) .. 8th day of February, 1981, appellant is ordered to make 

full and prompt pa:yment to DER of each of the following arrounts: 

a) Bond SM 1001 Pennit #30-83(A) $27,200.00 

b) Bond SM 1004 Permit #30-6 $8,500.00 

c) Bond SM 1006 Permit #81-7(c) $4,500.00 

ENVIroNMENTAL HEARING OOARD 

DA'IED: February 18, 1981 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
FirSt Floor Annex 
112 Market Street 

Halrisburg. P~nnsylvania 17101 
(717) 787-3483 

BOARD OF SUPERVISORS OF SOI.EBtlRY 
Ta~SHIP 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

PAUL, JOHI'J' and WILLIAM BEI.'IJTLY, Intervenors 

Docket No. 8Q-l83-W 

Pa. Sewage FacilitieS Act 
25 Pa. COde §71.17 

ADJUDICATION 

By: Paul E. Waters, Chainnan; April 30, 1981 

This matter corres before the board _as an appeal fran an order issued 

by DER pursuant to the Perma. Sewage Facilities Act, Act of January 24, 1966, 

P.L. 1535, as amended~ 3~ P.S. §750.1, et seq. and regulation §71.17 granting 

a private request by Paul C. Bently, et al., Intervenors, to require appellant Sole­

bury Towns..lllp, to arrend its township sewage plan. Although a preliminary plan 

for the Intervenor's developrent had been approved by the Township, the final 

subdivision plan was rejected. That decision is presently on appeal to the 

ecEm:m Pleas Court. It is the fact· that the sul::xlivision plan was .oot approved, , 

that serves as the basis for the township's appeal from DER' s- previously mentioned 

order. 

. ' 
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· FINDINGS OF FPCr 

. 
L,,~ The appellant is SOl.ebux:y Township, a township of the Second: Class, 

1oc:ated in Bucks COunty, with offices on Sugan Road, Solebury, Pennsylvania. 

2. '!he appellee is the DER, the agency of the ~th authorized 

to administer the provisions of the Penna. Sewage Fad 1 i ties Act, Act of January 

24, 1966, P .L. (1965) 1535, Section 1 et seq • .., as amended • 

. 3. The Intervenors, owrrers of the tract on 'Which the Highland Wcx>ds 

subdivision was proposed, ·were pennitted to intervene in the· t:xMlsbip • s appeal. 

4. On May 21, 19751 the Board of Supervisors of Solebury 'lbwnship, 

passed a.resolution adopting the "Official Sewage Facilities Plan Revision 

· · ·· · Stl!ldy" ; :dated· -April, 1975, as- 'the Official· Sewage Facilities cpla:n for t:hei .:1 •••• -: 

township. 

5. On Januacy 281 1976, the Depart:m:mt of Envil:cnlEntal :Resources 

approved- the plan as the Official Sewage. Facilities Plan for the· ·1::1:JWnShi.p ~ 

6. On OCtober 41 1978, the Board of Supervisors of appellant, by 

resolution, approved the preliminary subdivision plan subnitted by the Intervenors 

- ---- . -----for 'a-··develor:ment known to· be Highl-and'VkxXls, consisting of 6I"lotS-Ori wruCh 

single family residences were to be constructed. '!he aforerrentioned resolu-

tion., provides in pertinent part: 

RESOLVED, that the Preliminary Plan of Highland Vb:x1s, 
being Plan A-240,. be approved as bP-i.Tlg in acoordance 
with the Solebury Township Zoning Sutx:li vision Ordinance 
approval, however, is conditioned in that Solebury 
Township reserves the right to question the proposed 

___ ~g~_g,im;x:>s?ti._and, . further, reserves the right not to 
anald its Official Sewage Facilities Plan as provided 
under the Pennsylvania· Sewerage (sic) Facilities Act., 
known as~ Act 537. 

7. On November 29, 1979, Highland Wcx:xls petitioned the IER pursuant 

to 25. Pa. Code, Section 71.17 and.the Sewage Facilities .Act to order the town­

ship to revise its Sewage Facilities Plan to provide for Highland V«xJds Develop­

ment. The p:rop:>sed method of sewage disp:Jsal was ; a ccmrn.mit:Y subsurface dis­

posal system. 
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.. 
8. On or about April 11, 1980, the deveibpers sul::ini tted final 

subdivision plans for the Highland W:xx1s Subdivision to the Township of 

Solebury. 

9. On September 2, 1980, the Board of Supervisors of the Town­

ship of Solebury adOpted a resolution rejecting the final plans of Highland 

W:Jods. Said resolution lists 27 failures of the plan to CC~tPlY with the 

Township Subdivision and Land Developnent Ordi..nance. Six of the reasons for 

denying the final plan were sewage -related, and 21 ~e lXlr.t'-sewa.ge ml.ated. 

10. On September 25, 1980, the DER issued an order di.rect.ing the 

Township of Solebury to revise its Official Sewage Facilities Plan to provide 

for sewage facilities services for the Highlarrl W:x:xls subdivision. 

11. Prior to September 25, 1980, the DER was awru::e of the fact that 

the Board of Supervisors of Solebury Township had denied final subdivision ap­

proval to the intervenors for the Highland Woods Subdivision. 

12. On September 29, 1980, the developers perfected a tircely appeal 

fran the decision of the Board of Superv.i.sors of Solebm:y TcMnship, reject.:i.ng 

their proposed final plan for Highland Woods, which appeal is presently pend­

ing before the Court· of Connon Pleas of Bucks County. 

13. The 21 non-sewage related reasons for_ denying the final plan of Highland 

Vi::lods were all "engineering" reasons. 

14. The site in question is currently a :faJ:m with a fal:mhouse that 

is served by an 9n..,.J,ot system :that is presently adequate to serve that ~ 

house. 
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DISCUSSION 

.. The .question that we are called 'llpon to answer by this proceeding, 

simply stated, is whether DER may properly order an Act 537 plan arrendrrent 

notwithstanding the fact· that the final subdivision plan in question is in 

litigation. In Borough of Sayer v. DER 1979 EHB 25 we discussed a similar 

question. In that case it was a building pennit that was in litigation, and DER 

ordered a revision to the Borough's Official Sewage Facilities Plan. We there 

said: 

"In May of 1978, the borough revoked the building :t;ennit 
and the legality of that action is now before the Bradford 
County Court. Appellant v.uuld bootstrap its way in this 
matter by arguing that we shoUld sustain the appeal because 
intervenors have no .pennit and the proposed construction 
v.uuld violate local zoning laws. We are urged to disregard 
the court order, as appellant has done, and " ••• not sirrply 
to take the Court Order at face value". We find this argu­
ment all the nore incredible because appellant cites the 
Pox case5 for the proposition that the depart::nent is not to 
second gl.ESS the validity of local decisions properly ne.de 
in the areas of planning and zoning. Yet, that is exactly 
what it asks us to do with regard to ·the Bradford County · 
c;ourt. We will not. When and if the local court enters a 
new order on the_ action now befo~ it,_ we v.uuld expect the 
DER~to act con5istantl} f:sicl-With it •. 6 - · · · 

5. Community CoZZege of DeZ(]);)are County v. Pox 20 Pa. 
Ci;>Irrronwealth ct. 335, 342 A.2d 468 (1975). 

6. If the Bradford County Court upholds t.he building pennit 
revocation and denies the zoning change, the Act 537 amend­
ment will be of no help to intervenor. If, on the other hand, 
the court upholds its prior order, we v.uuld expect all parties 
to act accordingly." 

It was and is our view that local subdivision matters must be resolved by 

~ County Court and not this board. The real question has to do nore with procedure 

====....,-~::n-:n~tance.,_..,U: J.s...~-~_,Af:.w~and inr.-what"'-o:r.;der, -the-:-Vae-ieu&-.±ega1· -~_,.,.. ·=-...,..- .. "·- ··,;:· 

issues should be addressed. A case :r;:erhaps even .nore to the point is Betz v. DER 

EHB rocket No. 79-173~W (issued July 23, 1980). There, as in this case, the sub-

---~~ · ~ T d:hvisi-£m-.-plan had-l::leEm-re3e~JOY- the ,~'l'~hip ,_. Jm; a .. number, 9~. ,1;~1:!9.~-'-"~ q_:t ..... - ~ 

which were related to sewage ~sposal and others which were not. The subdivision 

issue was on appeal to the Camon Pleas Court as here. We decided in Be tz that an 
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appeal to this l:x:>ard is proper when soxre of- the issues involvetL.in:the- subdivision 

dispute still. in litigation, are sewage related problems. 

In discussing this issue, we said: 

"If the municipality • s refusal to approve appellant's sub­
diVision· plan is because of sewage disposal prOblems, then 
appellant 'Would be in the "Catch 22" situation which Ccrmon­
wealth Court deemed unconstitutional in Commonweal-th of Penn­
syl-vania~ DER v. Trautner 19 Pa. Ccmronwealth Court 1161 338 
A.2d 718 (1975). Thus, the first question addressed in this 
adjudication is whether the Township's controlling reason for 
refusing to approve appellant's subdivision plan was a sewage 
disposal problem. - ' 

We believe the question raised does not lend itself to a 
categorial answer. In the first instance, it is the TCMn­
ship that is given the authority for land use planning, 
under~the MUnicipalities Planning Code 53 P.S~ §10101 et seq .. 
Community CoUege of Del-a:ware County v. Fox 342 A.2d 468 
(1975). Thus, it is clear that. generally DER could not reach 
the question of whether a particular sewage disposal method 
for a develop:rent is appropriate unless and 1.mtil the local 
municipality has approved the basic land use or subdivision 
plan itself. The complicating factor 'in this case, is that. 
one of the reasons the subdivision proposal was rejected was 
because of the sewage disposal nethod that was indicated. 
As to the other stated reasons, it was unclear whether these 
were considered -as important as the sewage disposal issue. 
Under these. circumstances, a request to DER pursuant to 25 _ 
Pa. Cbde 7i.l7 does seem -appropriate for the pu;tpose of re­
solving that issue. " 

--

In light of the foregoing, we are satisfied that the best procedure requires 

_ , __ _, Jl1~1:- .~,~n?JP~.-an" aPP,e.f!J..f6QllL a,O:!;;!Lo~6~-CQJ;lg~g .a.priv.ate. request:-rmder-S'Zl.-17--

whenever there are sewage disposal issues outstanding. The fact that there are also 

other non-sewage disposal issues will not defeat our jurisdiction, and conversely 

Court in regard to the subdivision issues being there litigated. We do believe, how­

e~, that the DER order in such cases, should be conditioned on a satisfactory re-

add this condition to. our order. 
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C~USIONS OF IAW 

1. The board has jurisdiction over the parties and subject matter 

of this appeal. 

2. When a nrunicipality rejects a subdivision plan for reasons, scrre of 

-.,_._.;whi<cll,-.are sewage related under the Clean Streams ·Law, ACt of Jtine' 22-,-1937, P.r... · 

1987, as amended, 35 P.S. §691.1, et seq. and this rejection serves as the basis 

to deny an Act 537 plan amendment, an aggrieved party may properly pursue the pro-

cedure .set forth in Regulatien 25 Pa. Code §71.17. '-- =-·-..::_:._-.!_:- • t 

3. When DER orders a :rmmi.cipality to arcend its Act 537 Plan pursuant to 

a private request, such- order is subject to any limitations properly placed on the 

m "', ,-.," ......... mun;ic;i.pali t:y ~i-ts Stlbdivision · ordinances --and orders 6£.- the . rocat"Cot±ii: ·'o:f'"COrliD:>n"". _,, ·' --

Pleas. 

4. Under the facts of this case, DER properly ordered appellant Solebury 

r-· .Township' to revise its Official Sawage Eiciiities Plan to proVide' sewage. S&Viees . 0. 

for intervenors' developrent. That order is subject to any subsequent order of a 

Court of proper jurisdiction which could alter this :requirerren.t, and should be so ... 
- · condi tiobed. 

ORDER 

AND NOW, this 30th dayrof April, 1981 the order of DER issued on September 

· 25; · 1980 is hereby emended tO be 'conditicmat up5ri-the issues raiSed.' in "~·-cc;~ of 

Cc:l:!m::>n Pleas·· of Bucks County being adjudicated in intervenors' favor, and as so 

amanded the order is su.c:;tained and the appeal of Solebury Township is hereby dismissed. 

-- --~-:-------' 

DATED: April 30, 1981 
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ALBERI' i-1. co.t'-1LY Ai:ID 
ELIZABEI'H H. STEELE 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

Docket No. 80-160-H 

Clean vJater Act 
Clean Streams Law 
NPDES Perr.ri. t 

COMMONWEALTH OF PENNSYLVANIA 

DE~ARTMENT OF ENVIRONMENTAL RESOURCES 
and WICHARD SE'iVER COI-'PANY, IHC. 1 Penni. ttee 

ADJUDICATION" 

By: Dennis J. Harnish, £-Ember 1 May 13, 1981 

This matter is before the board on the appeal by certain residents of 

Horsham Township, !-bntgar.ery Cormty frarn DER 1 s issuance of NPDES pe:mri. t 0050253 

and water c_iuality manager.ent permit 46.80407 to the t:err:ri.ttee, Hichard Sewer 

Cor:pany, Inc. These t:ermi ts allow the perr.ti. ttee to construct a sewage treat-

,~--;;~ .}··· 
l 

'"' )' 

rrent plant to service a. proEXJsed subdivision kna.·m as CormWJ Springs Development. 

DER 1 s plan approval for this plant \.Ta.S challenged and upheld at E. Arthur 

rnompson~ et al v. Commonwealth of Pennsylvania~ DER~ et aZ, EHB Docket No. 

?9-185-H issued October 16, 1980. Reference can be r:ade to this adjudication 

for a further description ·of :the develo:;::x:ent and area. Hearings were held on 

tiris matter on February 2 and 3, 1981 and briefs were received fran the parties 

on or about April 1, 1981. 
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FINDINGS OF FACI' 

1. Appellant, Albert M. Comly, is an adult individual and resident 

of Horsham Township, with an address of 954 Lirrekiln Pike, Maple Glen, PA 19002. 

2. Appellant, Elizabeth H. Steele, is an adult individual and resi­

dent. of Horsham Township with an address of 711 Oak Terrace Drive, Arrbler, PA 

19002. 

3. Appellee-permittee, Wichard Sewer Ccmpanyl Inc. 1 is a duly or­

ganized Pennsylvania corporation with offices located at P.O. Box 546, Willow 

Grove 1 PA 19090 and. is a public utility chartered to provide sewer service to 

a certain residential housing develofiiEI'lt for 648 dwelling nnits on approxi­

:rrately 8,000 square foot lots which develor:m=mt is known as Country Springs. 

4. In September of 1979 DER received a NPDES application from per­

mi ttee. Notice as to the 30-day corrrrent period pertaining to this NPDES appli­

cation was published in the Pennsylvania Bulletin, .. Volurre 9 Number 40 on October 

6, 1979 pursuant to 25 Pa. Code Section 92.61. 

5. Following said 30-day corrment period on November 30, 1979, DER 

issued to penni ttee, NPDES penni t number 0050253. 

6. Notice of the issuance of the NPDES permit was published in ·the 

Pennsylvania Bulletin, Volurre 9, Number 51 on December 22, 1979. 

7. The NPDES penni t is also called a Part-I penni t being the first 

penni t issued ;in a two step procedure the second phase of which is the water 

quality mmagerrent permit or construction permit. The Part-I pe.rmit authorizes 

a discharge to the waters of the Cormonwealth; Part-II is a construction permit 

for the facilities designed to achieve the discharge authorized by the Part-I 

pe:nnit. 

8. Appellee made application for its cOnstruction. permit (Part-II 

pe:nnit) on January 21, 1980. 
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9. - Appellants filed their instant appeal as it pertains to the 

NPDES permit sorre nine to ten rronths after the time period for taking such 

appeal provided by the board's rules had lapsed. 

10. Appellants have presented no evidence that DER representatives 

did not properly issue both the NPDES or construction permit in accordance with 

the standards set down by the Clean Streams I.a.w and the rules and regulations 

of the Department of Envirornrental_ Resources. 

11. The effluent fran the proposed package treatment plant, the criteria 

for which is contairied in the NPDES permit, will be as good as or better than the 

quality of the stream water presently in Park Creek. 

12. Pursuant to the construction permit issued to permittee, the sewage 

treatment plant has been designed so as to enable it to :rreet the standards for 

effluent quality as set forth in the NPDES permit. 

DISCUSSION 

The instant appeal is from tv.Jo separate actions of DER. The first 

of these actions was the issuance of NPDES permit 0050253 to the permittee. 

This action took place on or about November 30, 1979. The second action was 

the issuance of water quality rnanagerrent permit 4680407 on or about October 3, 

1980 to the sane permittee. The NPDES permit authorized a discharge of approxi­

mately 227,000 gpd (. 23 rrqd) of sewage at a specified level of treatrnent into 

Park Creek at a location where the Philadelphia Electric Company right-of-way 

··---~.:·11-. 
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crosses Park Creek near Limekiln Pike. The water quality nanagem:mt pennit 

authorized construction of sewage treat:Irent facilities designed to achieve the 

level of treatrrent set forth in the NPDES pennit. 

There has been no allegation that the appeal of the water quality 

rnanagerrent pennit was untirrely and consequently, the permittee doesn 1 t challenge 

the appellants 1 right to raise issues about the construction of the proposed 

sewage treatrrent facilities. Ho~ver, the focus of the appellants 1 attack is 

up::>n the proposed discharge of sewage into Park Creek; they introduced no evi-

dence concerning the construction of the plant. 

The penni ttee has rroved to quash this part of the appellants 1 appeal. 

The penni ttee 1 s initial rrotion to quash was addressed in an Opinion and Order 

of this board entered at the above-caption on Decem1::er 4, 1980. While this 

Opinion and Order is incorporated herein,· the gist of the opinion is that the per-

mi ttee had failed to establish proof of publication of the issuance of the said 

NPDES pennit in the Pennsylvania Bulletin and therefore had failed to <!stablish 

a condition precedent to the operation of 25 Pa. Code §21. 52 (a); this board's 

rule regarding the appeal period. 

The pe:rmittee renewed its notion and offered in support thereof proof 

of publication of the issuance of NPDES pe:rmit no. 0050253 in the December 22, 

1979 Pennsylvania Bulletin. Appellants did not challenge the accuracy of this 

proof of publication and appellants ackna.vledge that their appeal was filed long 

after the expiration of the 30-day appeal period. 

It seems clear therefore that pursuant to §21.52{a) this board has 

no jurisdiction to consider the NPDES pennit unless appellants' appeal can be 

considered nunc pro tunc. 

In Sharon SteeZ Corporation v. DER, 1978 EHB 205, this board discussed 

:the showing necessary to establish a right to appeal nunc pro tunc. Although 
•·· . 
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the board's holding in Sharon~ -supra, was directed to §21.2l(e) of its old rules 

. rather than §21.53 of -its present rules, a comparison of these sections reveals 

that they are virtually identical. Therefore, the authority and reasoning from 

Sharon~ supra, set forth i.Irrrediately below controls the present matter. 

" ... Under and by virtue of the provisions 
contained in Section 21. 21 (e) of the Rules of Practice 
and Procedure before the Environrrental Hearing Board, 
25 Pa. Code §21.21 (e), -we have the authority to grant 
the relief requested. In that section, it is provided, 
as follows: 

'(e) The board upon written request 
and for gcx::xi cause shown may grant leave 
for the filing of an appeal nunc pro tunc; 
the standards applicable to what consti t11tes 
gcx::xi cause shall be the conm:m law standards 
applicable in analogous cases in Courts of 
CoilltOn Pleas in the Cornronwealth. No pe­
tition may be granted Where a statutory 
period for filing an, appeal with the Board 
has passed. ' 

In the leading case of Nixon v. Nixon, 329 Pa. 
256, 198 k.. 154 (1938) , tl).e Supreme Court of Pennsylvania, 
speaking through Chief Justice Kephart, provided insight 
into what events would and would not arrount to gcx::xi cause 
for the allowance of an appeal nunc pro -tunc. It was 
stated, pp. 259-260, as follows: 

'But, as this Court has indicated, the 
legislative purpose is not to foreclose a 
party who satisfactorily explains his delay. 
However, the occasion must be extraordin­
ary and must involve fraud or sorre break­
down in the court's operation through a de­
fault of its officers, whereby the party 
has been injured. There can be no exten­
sion of tine as a matter of indulgence: 
Schrenkeisen v. Kishbaugh, 162 Pa. 45, 
48. Such excuses as a client's illness 
(Marcus v. Cohen~ supra) , or neglect of 
an attorney (Ward v. Letzkis, 152 Pa. 318; 
Wise v. Cambridge Springs Borough3 supra, 
at p~ 144) are insufficient. Fraud, on 
the other hand (Zeigler's Petition, 207 
Pa. 131; York County v. Thompson, 212 Pa. 
561) or its equivalent, 'the wrongful 
or negligent act of a court official' 
(Singer v. Del.~ L. & W. R. R.' Co. , 254 -
Pa. 502, 505) may be a proper reason for 
holding that, as to the injured person, the 
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· - statutocy period does not run and the wrong ~ 
may be corrected by means of a petition 
filed nunc ·pro tunc within a reasonable 
-tine. As was stated in Horn v. Lehigh VaZZey 
R.R. Co., 274 Pa. 42, 44, in reference to 
a statute limiting claims for ~rkrren' s 
corrpensation: 'While the governing sections 
are rnandatocy, ... we have held, where a 
party has been prevented from doing an act 
through fraud or circumstances that arrount 
to fraud, the court might extend the t:irre 
wi tl)in which to do the act: ••• ' And, in 
Sawartz Bros v. Adams Express Co. , 75 Pa. 
Super. Ct. 402; 403, it was said: Where a 
party has been prevented fran appealing by 
fraud or by the ignorant or negligent act 
of a court official, it has been held that 

_______ the_court has power to extend the t:irre fo;r 
taking an appeal. ' ' 

The principle contained in Schwartz Bros. v. 
Adams Express Co., supra, which is recited in the above 
quote from Nixon v. Nixon, supra, was applied in FZynn 

.. v&_ Unemployment Compensation Board of Review, 192 Pa. 
Superior Ct. 251, 159 A.2d 579 (1960). In FZynn, supra, 
a claimant for unerrploynent compensation whose claim 
had been rejected by the Bureau of Unerrploynent Corrpen­
sation and who had been given written notice of her right 
to appeal, clairred that she did not t:irrely perfect that 

.~ ~~:~-~-,..---~~·~~~--''- appeal'-becallSeLLtP.evv:rep_resentqtive -.from .. said. bureau,.~-wi.th 1-··,• -:J:'"'"~~.--8·- ·::~-~ .-~·~·"':-...··· - ..• , 

whom she had been dealing, told her that she could not 
. make the appeal and that she did not have 'a leg to stand 

on' • The court held that there should be an evidentiacy 
hearing to detemdne whether claimant's allegations v.ere 
true and applied the principle that where a claimant 

r c .n •. -,; ,--;: 'u.c· /~'-''-'-''is: ·l:llli.ntentiona1ly.: misled b:y=an".official who is author-. ~-U'-"-" ',,..,...._, ,,_, ·-->: 

ized to act in the premises, the t:irre for appeal could 
be extended to relieve an innocent party of injury con-
sequent on such misleading act. nl 

Sharon, supra, 210, 211 (emphasis added) 

question of tilreliness. The testim:my of one of the appellants, Mrs. Elizabeth 

Steele and several DER errployees, derronstrates that in late August or early 

1. The test set forth above was approved by Camonweal th Court at Sharon 
SteeZ Corporation v. DER, 28 Pa. Ccmronwealth Ct. 607 (1977) and the JIBtter was 

__ r~_2~.,._?J_tl]eJ:?0¥9 fQ!" .. ?!L~v:i,gei}.g~):;t§~ing on the question of -tirreline~s. -. 
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to express her opposition to the Wichard Sewer Conpany' s proposed sewage treat­

ment plant. Upon visits to the DER office, Mrs. Steele asked for and was shONn 

what was supposedly the entire Wichard file but this file did not contain the 

pennittee's NPDES application which had already been received by DER. During 

the late fall of 1979, Mrs. Steele continued to contact the Norristown Office. 

A public rreeting concerning the proposed project was scheduled for November 8, 

1979 and then cancelled.· Mrs. S~le was given notice of 537 plan approval and 

appealed this action. Following her appeal Mrs. Steele specifically discussed 

with DER' s staff whether 'such an appeal \\Ould stay action on the :NPDFS penni t. 

During all her discussions with DER employees, Richard L. Hinkle, Jarres P. 

Ridolfi, Wilbur Paul Stender, Glen K. Stinson and Charles Rehm none of these 

officials alerted Mrs. Steele to the issuance of the NPDFS pennit. To the con­

trary, throughout the Spring of 1980, Mrs. Steele was advised by DER officials 

orally and in writing that "the pennit" ~ being withheld tmtil the DRBC had 

approved the project. In fact, it was not tmtil August 27, 1980 that Mrs. Steele 

received actual notice that the NPDES pennit had been issued and she filed an 

appeal within 30 days of this date. 

The pennittee points out that the letters of April 17 and 21, 1980 

mentioning "the pennit", reference the water quality IrBilagerrent pennit which 

was, indeed, issued after this date, rather than the NPDFS pennit. But none 

of the DER officials informed Mrs. Steele that there was a two-penni t system 

even though Mr. Rehm acknowledged that "Given the tine that all this took place, 

it's quite possible that she was not aware that the two-part system, in fact, 

came- into play. " 

We feel that by the conduct outlined alx>ve the said DER officials 

tmintentionally misled Mrs. Steele into believing that no NPDES permit had 
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been issued up to August of 1980 when, in ·fact, such ,a penn:it had been issu:d in 

.. November of 1979. Accordingly, under the principles of Sharon~ sup:r>a, the ap­

:pellants qualify for an appeal nunc p:r>o tunc. 

Turning now to the merits, the argurrents presented in the ~llants 1 

post-hearing brief will be addressed in the order raised therein. 

_The first a.rgum:nt is that DER deprived the appellants of due process 

tlilder the 14th Arrendrrent to the United States Constitution by failing "to show 

records, cancelling a public hearing and not notifying appellants of NPDES 

decision" • 

Insofar as this argument relates to the records and lack of ooti.ce of 

penni t issuance, these omissions do not rise to a constitutional level at least 

where, as here, DER is not accused of failing to corrply with proper discovecy 

requests. These omissions have, however, supported appellants 1 right to appeal 

nunc p:r>o tuna. As to the lack of a public hearing, the Pennsy 1 vania Suprerre 

Court has held that DER need not hold a hearing prior to its actions due to 

the opportuJ:ri:ty for a hearing before this board. Commonwealth v. De:razy Town­

ship, 351 A.2d 606 (1976). 

Appellants1·next· challenge involves asse.rti.ons that Horsham 'l'cMnship 

Well No .. 19 which is located within sorre 200 1 of the proposed point of discharge 

(but upstream thereof) would be polluted by backwash from Park Creek after 

that body of surface water was polluted by penni ttee 1 s proposed discharge. In 

the first place Well No. 19 is capped with cerrent and is double cased to a 

depth of 21 1 
• The internal casing extends dCMnwards to a depth of 44 1 thus, 

the backwash from Park Creek would have to scxrehow enter the groundwater tapped 

by Well No. 19 which is at least 150 1 below the surface •. _ --=· ... 

Since, by the board 1 s rules, the appellants have the burden of proof on 

this issue they vvould have to show by substantial 'evidence t.J:iat Wa.ter from Park 
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· ·Creek would be drawn into Well No.l9 and that Park Creek would be :polluted by· 

the"proposed discharge before they satisfied their burden. 

The only testirrony concenri.ng underground flows was that of Mrs. 

Steele who was not qualified by education or experience to offer opinions on 

hydrology or hydrogeology. M::)reover, even if Mrs. Steele's testirrony is totally 

credited it still doesn't suffice since she testified that neither she nor 

' 
anyone else could tell from what acquifier Well No. 19 drew water. (N~T. 61) 

Of course, the sane lack. of proof undennines the appellants' argurrent based 

upon Horsham Township's potential water supply wells 8 1 12 and 13. 

The main thrust of appellants' case grows out of their obviously 

sincere and well rrotivated concern over the lirpact of the proposed discharge 

upon the persons using three township parks and one state park abutting Park 

Creek 1 as well as upon the residential and industrial wells near to Park Creek, 

the acquatic life in Park Creek and the wild and donestic animals who utilize 

the creek for drinking water. 

Through the testirrony of Jolm T. Carson, Jr. 1 a very well qualified 

acquatic biologist, appellants attempted to establish that the present water 

quality of Park Creek is high and that the pro:posed discharge would :pollute the 

creek. As to the present water quality Mr. Carson testified from a re:port prepared 

in the late 60's and early 70's. He admitted that his data was sone 12 years 

out of date and that he would need to do sorre follow-up v;ork (which he did not do) to 

see whether the quality of Park Creek had changed. Even conceding, for the sake 

of argurrent, however, that the water quality of Park Creek. is as high as speci-

fied in DER's water quality regulations,25 Pa. Code Chapter 93, appellants have 

not carried their burden of showing that the proposed discharge would be likely·· 

to cause a violation of the Chapter 93 numbers or would, in any other manner, 

pollute Park Creek.. 
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Perhaps," because· he was retained only very-shortly before the hearing, ~ 

Mr~· Carson had not familiarized himself with the pennits at issue or with DER's 

water quality regulations. 

Mr. Carson did testify as to his concern over the discharge of nitrogen, 

phosphorous and chlorine into Park .Creek fran the proposed plant. He ably 

denonstrated that the addition of too much nitrogen and/or phosphorous,especially 

to a quiet bcxiy of water such as Lake Nockamixon, could initiate the biological 

process of eutrophication which could result in the elimination of a large arrount 

of fish and other acquatic life. However, Mr. Carson was not able to testify 

that the nitrogen limit set by the NPDES pez:mit ~uld allow the Wichard Sewer 

Company to put too much nitrogen into Park Creek (N.T. 155 and 156). 

Similarly, Mr. Carson could not quantify how much phosphorous w::>uld 

reach Park Creek through the proposed discharge (N.T. 166, 167) nor could he 

quantify how much phosphorous could be discharged into Park Creek prior to 

initiation of deleterious effects on fish and other acquatic life (N.T. 164). 

Again, with respect to residual chlorine, what is missing in Mr. Carson's 

testi.m:>ny is any att:enpt at quantifying the discharge level of chlorine or 

connecting that level to the instrearn level of chlorine necessary to cause hann. 

Mr. Carson admitted that every sewage treatment plant in· Pennsylvania discharges 

some residual cholorine because chlorine is added by the operators to disinfect 

the sewage but that the discharge of chlorine does not always cause a problem 

in the receiving waters (N.T. 158). Mr. Carson offered no testi.rrony concerning 

the arrount of chlorine one could expect from the Wichard plant or upon the con­

centration of chlorine in Park Creek necessary to cause hal::m. In fact, to the 

extent that Mr. Carson testified at all concerning the irrpact of the proposed _ _ _ 
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discharge on Park Creek, he admitted that even the 0{7-10) flow of Park Creek 

· at the point of pro¢sed discharge would be 5 to 6 ti.Ires the discharge flow 

(N.T. 170) which is much higher than his 1 to 1 rule of thumb (N.To 143) of 

stream flow to discharge. 

1-breover, Mr. Carson did not assert, let alone establish, that DER 

violated any statute or regulation in issuing the NPDES J?elltlit at issue or that 

the discharge allowed by this :E;e:rm:j. t w::>uld cause any violation of DER' s water 

quality criteria. 

For its part DER, through its officials, asserted that _it did cn:rply 

with all relevant law •. ·Mr. Charles F.ehm," a qualified sanitary engineer, who 

worked as DER1s chief of planning on the instant permits, testified that Chap­

ter 93 water quality criteria were established by DER for Park Creek in order 

to protect the use of that creek as a dc:nestic and industrial water supply, as 

well as for boating, fishing, recreation, stock watering, irrigation and a shel~ 

for the indigenious fish and acquatic life. Moreover, since Park Creek is a _ 

water quality limited stream, Mr. F.ehm testified DER's permit review process 

insured that the proposed discharge v.ould not cause any Chapter 93 water quality 

criteria to be exceeded. 

Finally, Mr. Rehm testified as follows on cross-examination: 

"Q And are the criteria established in the 
Pennit, the NPDES Pernri.t, such that the water quality 
after introduction of the effluent will be as good, 
if not better, than the present water quality in 
Park Creek? ' 

A 'Ihe setting of the effluent quality is 
to protect all water uses at any given day. The 
effluent probably will be better than the stream 
quality. 

Q As a result of the criteria -which have 
been established ahd your knowledge of the quality 
of the Park Creek and the dCM.nstrearn, do, you see 
any adverse environrrental effects -which would 
occur through the operation of this plant pro­
vided that it does operate in accordance with the 
NPDES criteria? 
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A ·· ·. ·No;.·, The assurrptions· that .. we' go--under 
when we are setting up our criteria is that, like I 
said earlier, the· criteria are to protect all water 
uses and that we have reasonable assurance that under the 
State's Regulations for maintaining a certified op­
erator at the facility that it- if it functions 
properly would not have the grade of water quality, 
then consequently, it would be m:i.nirnal, if any, 
adverse environrrental effects. " 

The other argurrents raised by appellants merit little discussion. 

Appellants' arguments concerning the economic impact of exerrq;>ting Country 

Springs from Horsham Township's sewer district D were disposed of at Docket 

No. 79-185-H and cannot be relitigated here. 

Appellants' assertion that the instant project does not corrport with 

comprehensive planning fails because under 25 Pa. Code §93.31 the consistency 

of the Wicl.lard plant with corrprehensive planning was validated by the plan ap­

proval upheld at Docket No. 79-185-H. 

Further, appellants' reliance upon §§71.16 and Article I, §27 of the 

Pennsylvania Constitution is misplaced since each of these provisions is trig-

gered by a'!: least a m:xlicum of adverse environrrental impact which appellants 

have failed to derronstrate. 

Finally, appellants' reliance upon §91.32 is inapposite, first be-

cause §91.32 does not operate where there has been compliance with §91.31 and 

secondly, because §91. 32 contemplates the availability of. public sewerage 

facilities within a reasonable period in the area of Horsham Township presently 

nnder discussion. No such facilities presently exist and the only thing known 

about their eventual appearance is that they will not appear before 1984. 
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·· . :CONCLUSIONS OF LAW 

1. The l:xJard has jurisdiction over the parties and subject matter 

of this appeal. 

2. DER has not violated The Clean Streams Law, the Sewage Facilities 

Act or Article I, §27 of the Pennsylvania Constitution or any other constitutional, 

statutory or regulatory provision by the issuance of either the NPDES or water 

quality management penni t. 

3. DER was not arbitrary or capricious in issuing either of the 

above said penni ts. 

ORDER 

AND NCM, this 13th day of May, 1981, DER' s issuance of NPDES Penni t 

0050253 and water quality managercent pennit 4~80407 are sustained and appellants' 

appeal is dismissed. 

mv:rnoNMENTAL HEARING roA.RD 

DATED: May 13, 1981 
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'.7. -COMMONWEALTH OF.PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17101 
(717) 787-3483 

Docket No. 80-166-H 

Sewage Facilities Act 
Private ~est for Revision 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and C. JOSEPH M:>YE, Intervenor 

ADJUDICATIOH 

By: Dermis J. Harnish, I~, May 22, 1981 

On Septen1ber 8, 1980 DER, appellee, ordered ~lilmington Ta-m.ship, l-1ercer 

County, appellant, to revise its Official ACt 537 Plan to provide for adequate 

sewage disposal on a parcel of propercy located :in said Township, and owned by 

Hr. C. Joseph M::>ye, intervenor. A hearing was held on March 31, 1981, on the 

Township's appeal of said order and based on the notes of testirrony from said 

hearing, the exhibits introduced thereat and the briefs of the Ta.vnship and DER 

the following adjudication is entered: 

FINDINGS OF FACl' 

1. 1-tr. C. Joseph f. bye is the owner o~ the real proJ?erty (Old Hiller _ 

_ _ Xa:on) _}Vj,lich is .:the subj~t=-pf_ tl1_e'"_P$R_order of September 8, _J_980 appealed at the 

a1:ove-caption. 
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•> .. 

2. The Official Mercer· County Water and Sewer Plan prepared in 1968 

and adopted in 1971 by the Wilmington Township Supervisors, pursuant to the plan­

ning requirerrent of Section 5 of the Pennsylvania Sewage Facilities Act, the Act 

of January 24, 1966, P.L. (1965) 1535, as amended, 35 P.S. §750.1 et seq., desig­

nated that the area of the Township on which Old Miller Fann is located, be 

served by subsurface sewage disposal systems. 

3. Seventy-three (73%). percent of the Old Miller Fann lies within a 

flood plain. 

4. The seasonal groundwater table (and/or perched water table) is 

less than four (4} feet below the bottom of the proposed sewage disposal system 

on at least seventy-three (73%). percent of the site of the proposed 134 unit 

developnent (the developnent) , which is the subject of this proceeding. 

5. Because of certain site conditions, including without limitation, 

groundwater and soil conditions and the location of seventy-three (73%) percent 

of the Old Miller Fann within a flood plain, the sewage disposal needs of the 

developrcent cannot be reasonably accomrodated by subsurface sewage disposal systems. 

6. On May 10, 1980, Clair Robinson, the Sewage Enforcerrent Officer 

for Wilmington Township sent a copy of a letter addressed to the Board of Super­

visors of Wilmington Township to the depart:rrent, which acknowledged the inade­

quacy of subsurface disposal for the said property. 

7. In May, 1980, a planning mtx:lule for land developrrent, calling 

for a package sewage. treatment plant to se:rvice the developre.nt was sul::mitted 

to and received by Wilmington Township. This was the only nodule relating to 

the development received by Wilmington Township prior to the issuance of the 

Order which is the subject of this appeal. 

8. On July 16, 1980, Wilmington Township (by its solicitor,· Joseph 

J. Nelson) sent a letter to the Depart:rrent of· Environ:rrental Resources rejecting 

-460=-



the planning :rrOdule for land developrent relating to the developrrent, and the 

staterrent "Concerning the !-bye Develof!reilt", which c:::orrprised the Township 1 s 

comrents on the planning nodule. 

9. On July 21, 1980, the depart::rrent received the letter which is 

the subject of paragraph 8 a.b:>ve, and Charles Wilt, a Sevvage Sanitarian Special­

ist enployed by the department, returned the letter along with the planning 

nodule for land developrent and the staterrent, to the said Joseph Nelson, on 

that sane date, with a letter advising Attorney Nelson that these documents 

should have been sent to Mr. !-bye and alerting him as to Mr. !-bye 1 s likely re-

quest for a plan revision order. The letter and. attachments "Were received by 

Attorney Nelson. 

':10. The department received a letter from C. Joseph M:>ye d/b/a M:>ye 

Enterprises, dated July 29, 1980, requesting a plan revision. 

11. At the tim= of the issuance of the Order which is the subject 

of this appeal, no township zoning ordinances were in effect in Wilmington 

Township.::: 

12. The sewage needs of the develo:prent can be acconm::xiated by either 

of two alternatives to a subsurface disposal system--a package treatrrent plant 

or a sewer line extension to the Borough of New Wilmington (Lawrence County) 

sewage treatment plant. 

13. The New Wilmington Borough sewage treatment plant has sufficient 

capacity to handle the sewage load which would be generated by the proposed 

developrent. 

14. The Supervisors of Wilmington TCMn.Ship have been inforrred of the 

availability of the alternative rrethod.s of servicing the sewage needs of the 

developrent by Peter A. Yeager, Chief of the Planning Section of the DER 1 s 

Bureau of Water Quality Managerrent, Meadville Region. 
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DISCUSSION 

On or about August 11, 1979, Mr. C. Joseph Moye purchased two contiguous 

parcels of land located adjacent to Route 158 in Wilmington Township, M=rcer 

County, comprising, together, approximately 76. 3 acres. Mr. M:>ye d/b/a Moye 

Enterprises, intends to develop these parcels (known, collectively as the Old 

Miller Farm) into a residential s.ubdivision eventually comprising some 134 

dwelling units. 

The Official M=rcer County Water and Sewer Plan, prepared in 1968 

and adopted in 1971 by Wilmington Township, pursuant to Section 5 of the Pennsyl-

vania Sewage Facilities Act, the Act of January 24, 1966, P.L. (1965) 1535, as 

amended, 35 P.S. §750.1 et seq., designated the area of the 'I'o.vnship including 

the Old Miller Farm as being served by subsurface sewage disposal systems. 

Subsurface sewage disposal systems will not adequately handle the sewage 

disposal needs of the proposed subdivision. Scxre 73% of the Old Miller Farm 

lies within a flood plain, i.e. , the seasonal high water table is above the 

ground surface. No type of on-lot disposal system can be used at least in this 

portion of the Old Miller Farm pursuant to 25 Pa. Code §§73.11, 73.111 and 73.121 

and the density of developrrent in the 23 acres of the parcels located above the 

flood plain precludes the use of on-lot systems in this area. Thus, the Township' s 

Sewage Enforcerrent Officer, on the basis of the above, acknowledged that the 

TOwnship's existing sewage facilities plan was inadequate to provide for the sewage 

disposal needs of the proposed developrent and that a revision to this plan 

vwould :be required. 

Accordingly, in May of 1980, Mr. Grant W. Farrrer, a professional 

engineer, subrni tted a planning rrcdule for land developrrent to Wilmington Town-
; 

ship, This m:::xiule proposed the construction of a package type se<..;age treatment 

plant to treat sa.;age generated in the proposed subdivision. 
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On or-about July 16; 1980, the Township, through its solicitor, trans-

mitted to DER' s Meadville Office an official DER fonn stating that the proposed 

planning nodule would not be approved by the Township as a revision to its official 

plan. The Township's rejection set forth a number of reasons, many of which re-

lated to planning issues. A detailed objection to a sewage treat:rrent al temati ve 

not set forth in the planning nodule (connection to New Wilmington's sewer system) 

was also included in these corrnents. 

On or about July 21, 1980 DER returned the Township's rejection letter 

and planning :rrodule and inforrred the Township' s Solicitor that this infonnation 

should have been forwarded to the developer. This letter, also noted that upon 

sucP. a denial, the developer, pursuant to 25 Pa. Code 71.17, could request DER 

to order the Township to revise its official plan. On July 29, 1980 Mr. Moye 

requested DER to order the Township to revise its official plan and on September 

8, 1980 DER issued an order which required that: 

11 
••• Wilmington Township, Mercer County shall: 

a. Within one hundred and twenty (120) days 
fran the date of this order sul:mi t to the Depart­
rrent' s Bureau of Water Quality Manageirent, Central 
Building, 101 South Mercer Street, New Castle, 
Pennsylvania 16101, a revision of its Offic±al 
Plan (transmittal letter and resolution for plan 
revision) to provide for adequate sewage disposal 
on the parcel of property referred to in this order. 11 

Wilmington Township's only argurre.nt on appeal of DER' s September 8, 

1980 order is that DER failed to corrply with conditions precedent to validly 

issuing said order. 

As appeliant' s counsel correctly points out, DER' s authority to issue 

the order in question cones from Section 5 of the Sewage Facilities Act and 25 

Pa. Code §71.17 of DER's regulations. The Act provides that: 
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"Any person who is a resident or property owner in 
a rnunicipali ty rray request the depa.rt:rrent to order 
the municipality to revise its official plan where 
said person can show that the official plan is in­
adequate to meet the resident's or property owner's 
sewage dispJsal needs. Such request rna.y only be 
rrade after a prior demand upon and refusal by the 
municipality to so revise its official plan. The 
request to the depa.rt:rrent shall contain a descrip­
tion of the area of the rnunicipali ty in question 
and an enurreration of all reasons advanced by said 
person to show the official plan's inadequacy. 
Such person shall give notice to the rmm.icipali ty 
of the request to the depa.rtrrent." 

While 25 Pa. Code 71.17 states as follows: 

-= ... 11(a) Any person who is a resident or property owner 
in a rrn.micipali ty rray request the Depart::nent to 
order the municipality to revise its official plan 
where said person can show that the official plan 
is inadequate to rreet the sewage diSpJsal needs of 
the resident or property owner. The request to 
the Departrrent shall contain a description of the 
area of the municipality in question and an enumer­
ation of all reasons advanced by said person to show 
the inadequacy of the official plan. 

(b) UpJn receipt of a private request for revision 
:. ,,.,.or supplerrent;· the Depa.rt:rrent shall notify the appro­

priate municipality and shall request written corrrrents 
from the municipality to be sul:mitted within 30 days. 

(c)_ In arriving at its decision as whether to order 
a revision or supplerrent, the Depari::Irent shall consider 
at least the following: 

(1) The reasons advanced by the requesting indi­
vidual in comparison with reasons advanced by the 
rrnmicipality, if sul::rni.tted. 

(d) The Department shall render its- decision, and 
inform the person requesting and the appropriate 
municipality, within 60 days after receipt of all 
infonnation contained in subsections (b) and (c) 
of this· section. If the Depart:rrent refuses to order 
a revision or supplerrent requested under subsection 
(a) of this section, it will notify the person in 
writing of the reasons for such refusal. Any person 
aggrieved by the action of the Department may ap:r;:eal 
to the Enviroi1I!Ental Hearing Board pursuant to Chapter 
21 of this title (~elating to rules of practice and· 
procedure) . n 
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., -The Township is also correct that Mr. M:Jye gave.·:no specific ·r:otice to 
. . 

the Townsh,ip .. of .. his July 29 1 1980 request for revision (as required by Section 5 

of the Sewage Facilities Act) and that DER failed to notify the Tc:Mnship of the 

private request upon receipt thereof as required by 25 Pa. Code §71.17 (c). DER, 

however, argues that this board should overlook these procedural deficiencies 

because the primary function of the cited authority has been accomplished in 

this ma.tter, to wit, the Township did have an <JPFOrtunity to review and corrment 

on the proposed plan revision and DER, prior to issuing its September 8, 1980 

order, was able to ccxrpare the Township' s reasons for denying the requested plan 
..... 

revision to Mr. fuye's showing of the inadequacy of the existing plan. 

To resolve this dispute we Irn.lSt consider whether we are errpowered to 

overlook or correct the said procedural deficiencies and, if so, whether we 

should. In regard to our power, DER has directed 0\li' attention to Warren Sand 

and Gravel v. DER, 20 Pa. Col.T['OC)nwealth Ct. 186, 341 A.2d 556 (1975) for the 

proposition that since hearings before this board are de novo, DER' s deviations 

from procedural standards may be overlooked or corrected by this board. The 

appellant 'f;<.Uuld distinguish warren Sand and Gravel_, supra, as not involving pro­

cedural conditions precedent. Instead appellant cites SurrorterhiZZ Borough v. 

DER, 34.Pa. Commonwealth Ct. 574, 383 A.2d 1320 (1978) and Ramey Borough v. DER, 

466 Pa. 45, 351 A.2d 613 (1976) to prove that this board's role vis a vis DER 

is that of an appellate court vis a vis a trial court. 

Summerhill Borough_, supra and Ramey Borough_, supra, clearly do not 

support the proposition for which they were cited by appellant. These cases 

speak to the test or standard of review which this board applies to a DER 

action. Warren Sand and Gravel_, ·supra, however, does discuss the role created 

for this board by the General Assembly in Section 1921-A(c) of the Administra­

tive Code of 1929 (added by Act 275) 71 P.S. §5la-:.2l(c). As that seetion plainly 
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states and Comronwealth·Coirrt notes, even i-f DER holds an initial hearing, an 

opportunity for a hearing de . novo before this :toard still rerrains. The Court 

specifically rejects the role .of this :toard as an appellate :tody with a limited 

scope of review but rather asserts that this :toard can substitute its discretion 

for that of DER. Ramey Borough_, supra, si.rrply rreans that we will not substitute 

our discretion for that of DER unless we find that DER was arbitrary and capri­

cious. 

It is true that Warren Sand and Gravel_, supra, does not pertain to 

procedural preconditions but Corrnonwealth Court, in Commonwealth of Pennsylvania_, 

DER v. Derry Toumship_, Westmoreland County, 10 Pa. Ccrnrronwealth Ct. 619, 314 

A.2d 868 (1973) aff'd 466 Pa. 31, 351 A.2d 606, construing the sarre statutory 

language, as in Warren Sand and Gravel_, supra, held that the opportunity for a 

hearing before this :toard overcarre the alleged procedural defects of lack of 

notice and hearing prior to issuance of a DER order. 

In the sarre vein, Section 5{a) (5) of The Clean Streams IaN, 35 P.S. 

§691.5 (a} (5), specifically requires DER, prior to issuing orders to oonsider 

the imrediate and long-range eoonomic i.rrpact of said orders upon the Camonweal th 

and its citizens and in Commonwealth of Pennsylvania_, DER v. Borough of Carlisle, 

16 Pa. Commonwealth Ct. 341, 330 A.2d 293 (1974), Commonwealth Court found that 

DER had failed to comply with this condition precedent to issuing a sewer ban 

order to said Borough. Yet, Ccrrrronwealth Court upheld DER's order as m:xlified 

by this :toard because this board had considered the economic i.rrpact of said 

order. Similarly, in Concerned. Citizens for Orderly Progress v. DER, 36 Pa. 

Commonwealth Ct. 192, 387 A.2d 989 (1978), Commonwealth Court held that even 

though both DER and this :toard had failed to balance social and economic benefits 

against environmental hann as required by Article I, Section 27 of the Constitu­

tion of Pennsylvania with regard to the issuance of a, discharge permit under 
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The Clean Streams Law, this c:Onsti tutioD.a.l defect"· could-· be corrected by Corrrron-

wrealth Court's review of the record. 

In view of the authority cited and discussed above, it is abrmdantly 

clear that this board is errpowered to correct the procedural defects of which 

the Township cc:.rrplains. M:::>reover, the evidence introduced in this matter 

strongly induces us to exercise our authority in behalf of Mr. Moye. and DER. 

In the first place, the.Township can hardly argue that it had no 

actual notice of Mr. M::>ye 's atterrpts to obtain a revision of its official plan. 

As early as May of 1979 Mr • .M:>ye was neeting with officials of ·New Wilrnihgton ---- ' 
Borough, Lawrence County, whose sewer lines lay within 3/4 of a mile fran the 

Old Miller Fann, in an atterrpt to connect into . that system. When the Borough 

officials told Mr. .Moye he had to wor~ through Wilmington Tc:Mnship, he pronptly 

went to the Township supervisors only to be rebuffed. .Moreover, the Tc:Mnship 1 s · 

Sewage Enforcerrent Officer, Clair Robinson, by his letter of May 10, 1980 acknow-

ledged Mr. M:::>ye 1 s continuing course of contact with the Township and its officials. 

Further, Mr.~ M::>ye 1 s letter of May 20, 1980 requesting approval of the package 

plant plan rrodule, clearly constituted the demand for revision of the TcMnship 1 s 

plan contemplated by Section 5 of the Sewage Facilities Act. 

Unfortunately, the Township failed to act as it was supposed to, pur-

suant to DER' s regulations, by returning its disapproval of said plan and co:rrrrents 

thereupon directly to Mr. M:::>ye 1 but the Township did send these corn:rents to DER. 

The Township admits that if its COillreilts had reached DER after Mr. Moye's July 

29, 1980 request for revision all other procedural defects of which it complains 

would be de minimus 1 however 1 the Township argues that because these comrents 

came to- DER's attention sorre 13 days prior to Mr. Moye 1 s request, roth Mr~ .M:>ye 

and DER must begin_ again the expensive and t:i..rre-consurning process of requesting 
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a sure-to-be-denied plan revision from the Township-.- We simply cannot accept 

this argurrent especially where the Township introduced not one witness at the 

hearing; where the Township was infol:Tl'Ed by DER's l_etter of July 21, 1980 of the 

likelihood of a private request and where the Township's reasons for denying 

the requested plan approval either go to a sewage treai::m2nt al ten1ati ve which 

was not presented in the rejected plan nodule (connecting to the New Wilmington 

system) or to various planning matters which have little weight in the absence 

of any Township land use ordinances. Fox v. Central, De"laware County Authority, 

475 Pa. 623, 381 A.2d 448 (1977). 

In conclusion, we note that DER' s order still leaves the Ta.vnship wi. th 

several options. It may suhn:i.t to DER a plan revision calling for a package 

plant for the proposed developrent or it may sul::mit a plan revision using its 

agreenent with New Wilmington Borough to provide sewerage servi~ to the proposed 

developrrent. 

c:otOl.JSICNS OF IJlJfl 

1. This board has jursidiction over the subject matter and the 

parties. 

2. Wilmington Township' s Official Plan is inadequate to rreet the 

sewage disposal needs of Mr. Moye' s proposed developrrent. 

3. DER and Mr. Moye have substantially and sufficiently conplied 

with the requirerrents of the Sewage Facilities Act and 25 Pa. Code §71.17 re-

garding private requests for revision of the Township's Official Act 537 Plan. 
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ORDER 

AND NON, this 22nd day of May, 1981, the appeal of Wilmington Township, 

Mercer County, is dismissed and DER' s order of September 8, 1980 is upheld. 

DATED: May 22, 1981 

-469-

PAUL E. WATERS 
Chainnan 

,J~~P)!~ 
BY: DENNIS J. HARNISH 

<.·.Member 
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,COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F"U'St Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

THE AMERICAN TIISURANCE CCMPANY 

and 

Docket No. 81-040-H 
81-041-H 

FIREMAN'S FUND TIISURANCE CXM?ANY 81-042-H 
v. 81-043-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR 
APPELLANTS I MJI'IONS FOR srAY AND SUMMARY JUDGMENT 

In each of the four above-captioned matters, DER has forfeited a 

' .1'· 
.:.~.·: ! .. ,: / 
. ~ .. ;. 

mine reclamation bond upon which the appellant was the surety. Each forfeiture 

occurred on or about March 12, 1981. 

The appellant has filed a notion for surrmary judgm:mt in each of the 

above-captioned matters as well as a notion to stay its obligation to file 

a pre-hearing :rrem::>randum pending our ruling on the notion for surnnary judgrrent. 

Each of the notions for surrmary judgrrent is based upon the sa.rre legal argurrent, 

i.e., that since DER's forfeiture action occurred nore than five years after 

mining ceased upon each tract, the liability on the oond had expired by oper­

ation of Section 4 of The Bituminous Coal Open Pit Mining cOnservation Act, 

1945 ' - May 31 

P.S. §1396.4(c) • 

, P.L. 1198,. §l et seq.,. 52 P.S. §1396 •. 1,: as amended, 52 

. The factual underpining of each of appellant's notionS seems to be 

in order since the pre-hearing :rrem::>randa filed by DER in each ca.Se alleged that 
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'mining had-ceased at each site before the~end ·of 1974. -· However, appellant's 

argt.utent fails because the quoted section of the law was arcended, on October 10, 

1980 to read in relevant part, " •.• Liability under such bond shall be for the 

duration of the surface mining at each operation, and for a period of five full 

years after the last year of agum:mted seeding .and fertilizing and any other 

w:::>rk to COII!?lete reclanation to neet the requirements of law and protect the 

enviroililEilt, unless released in ~- prior thereto as hereinafter provided ••• " 

(emphasis added) 53 P.S. §1396.4(d). (1981-1982 Pocket Part). 

Appellant has not alleged. that five years has expired since each site 

was c::onpletely recla.irced. Therefore, appellant has failed to plead a proper 

factual basis for its notion for surrmary judgrrent.1 

Appellant will, no doubt, argue that an October 10, 1980 am:ndment 

sho~d not be applied to its lx>nds which were issued in 1971. Appellant is, 

of course, free to argue and brief this issue concurrent with a hearing on the 

merits. Nevertheless, the arrendment of the mining law described above at least 

makes it cinclear that appellant would succeed on this issue. In fact, even if 

the· law ~ as quoted .by appellant its legal right to a notion for sumnary 

judgment would be unclear. (See in this regard, this board's disposition of 

a s:imilar argument· based up6n similar language in the Anthracite Strip ·Mining 

and Conseration Act in American CasuaZty Company of' Reading v. DEB, EHB IX>cket 

No. 78-157-5 (issued January 16, 1981).) 

Surrmat:y judgement may be granted only in th::>se cases where the rrov:i.ng 

party has established a clear legal right to the relief requ=sted. This is not 

such a case and thus the appellant's notion must be denied. 

1. Of course, since DER has already alleged in its pre-hearing merroranda 
that each site was not recl.a:im:d, appellant's allegation to the contral:y t'JOuld 
also preclude the granting of a surrmary judgrrent., · 
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ORDER 

AND NCM, this 1st day of J1.me, 1981, the appellant's notion for 

surrmary judgmmt is denied in each of the above-captioned cases and the appel­

lant is granted an extension of tine to J1.me 22, 1981 to file its pre-hearing 

IIEIIDrandum in each of the above-captioned cases. 

DATED: June 1, 1981 

cc: Bureau of Li. tigation 
Donald A. Brown, Esquire 
Robert F. McCabe,. Jr. , Esquire 



.COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
1 J 2 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

'mE AMERICAN INSURANCE CCMPANY 
and Docket No. 81-040-H 

81-041-H 
81-042-H. 
81-043-H 

FIRE:MAN Is FUND INSURANCE CCMPANY .· 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR APPELI.ANI'S 1 

PETITION TO :RECONSIDER APPELIANI'S I MJriON FOR SlJrvMARY JUDGMENT 

On or al::xJut I-1iiy 22, 1981, the appellants filed notions for Sunma.I:y 

judgrrent in each of the four al::xJve-captibned matters. On Jl.me 1, 1981, ~ 

issued ·an opinion and order denying each of the said notions. The appellants 

have petitioned us to reconsider appellants 1 notions. Appellants argue that 

liability on each of the bonds expired before the Surface Mining and <;onser­

vation and Reclamation Act was a.m:mded as quoted in our Jl.me 1 opinion. 'Ib 

impose liability nCM on· the basis of the al::xJve a.m:mdment v..uuld, the argurrent 

Continues, constitute the :irnpai.J:nEnt of a pre-existing contractual .obligation 

by legislation in violation of the United States Constitution. 

There are a number of answers to appellants 1 argurrent. The first is 

that to consider the arrenC!rrv:nt as changing the contract, one v..uuld have to ac-

cept that the phrase "open pit mining" as quoted in paragraph 1 of the instant 

petition (from the limitation clause of each bond) exc.l,udes -the· ve1::y reclama-

tion to which the bond is addressed. We are not prepared to accept such a· 
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. construction. at least in this premature p:>sture of· the·· litigation. Secondly, 

appellants' petition does not discuss or attempt to distinguish the well known 

exception to the general irnpa.inrents doctrine carved out for exercise of state 

police power such as 52 P.S. §1396.4 {a)(2) (L) (d) would appear to be. 

While the above answers to appellants' . arguments are not meant to 

be detenninati ve, they do denonstrate that appellants have yet to establish a 
\ ' 

clear right to the surrmary jud~t they seek. Since we may only grant sum­

mary judgment in clear cases it follows that appellants have yet to derronstrate 

their entitlem=n.t . t6 this relief. 

ORDER 

AND NON, this lith day of June, 1981, appellants' petition for recon­

sideration of appellants' notion for s~ judgment is denied. 

DATED: June 11, 1981 

cc: Bureau of Litigation 
Donald A. Brown, Esquire 
Robert F. ~, Jr. , Esquire 
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01AR[ES J. l3CNZER 

v. 

COMMONWEALTH OF PENNSYLVANIA ·-- ·-

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, PeMsylvania 17101 
(717) 787-3483 

Docket No. 80-033-B 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR REQUEST 'FOR RECX)NSIDERATICN " 

Following the filing of a petition to review this l:x:>ard' s adjudication 

in the above-captioned matter, the appellant has reqlESted us to reconsider said 

adjudication. Our review of our rule regarding reconsideration 25 Pa. Code 

§21.222 denonstrates that this request was tirrely filed. MJreover, under Pa. 

R.C.P. §1701 (b) (3) this board retains a limited jurisdiction to grant reamsider-

ation after appeal. 

However, neither of the above-cited rules mandates the granting of 

reconsideration by the l:x:>ard, they merely allow it within the exercise of our 

discretion. 

In this matter, we choose not to grant the requested reconsideration. 

During the hearing appellant alleged that Allegheny County had installed the 

culverts in question and held an easerrent to repair sa:rre. The appellant would 

ncM have us reconsider on the basis of pur,ported mmutes from a Baldwin Borough 
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.. cCouncil :rreeting and a Baldwin Borough Planning Ccmnission rreeting which he al­

leges denonstrates that· Baldwin Borough had acquired an easement over the culvert~ 

.Accepting for the rrarent, appellant's characterization of the said 

minutes we carmot equate an after the fact easement by Baldwin Borough with the 

alleged prior easement of Allegheny County. We have often held that. one may 

not transfer his obligations to another after they accrue. 

M::>reover, the attached minutes do not support appellant's character.:.. 

ization. The minutes of the planning a:mn:i.ssion meeting of March 25, 1980 clearly 

evidence the intent of Baldwin Borough that. the appellant be responsible for 

' cx:rrplying with DER's directives. '!he sane is true of the April 28, 1980 Borough 

Council minutes. 

Finally, roth sets of minutes were available before the hearing in the 

above-matter was concluded. Therefore, pursuant to 25 Pa. Code §21.122 {a) (2) 

granting reconsideration on the basis of this evidence is improper. 

ORDER 

AND NQV, this t1'ttl day of March, 1981, appellant's request for recon­

sideration is denied. 

DA'IED; March 171 1981 
.. 

ENVIRJN~-1ENI'AL HEARING OOARD 

PAUL E. WATERS 
Cllai:r::man 



COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone BuiJdinc 
rust Floor Annex 
112 Market Street 

Harrisburg, PennsyiYania 17101 
(717) 787-3483 

Docket No. 81-0lD-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and 
80-195-H 

OPINION AND ORDER SUR cx:MaMEALTH 1 S PETITICN 
ID QUASH THE APPEAL OF '!HE 

roRo£R SHAREHOLDERS OF BRXlK VALLEY COAL CXMPANY, INC~ 

f 

This matter is before the board on appeals fran IER 1 s forfeiture of -

,. 
. ·';' 

several surety bonds upon which Brook Valley Coal Carpany was the principal. · On 

or about OCtober 20, 1980 DER forfeited four bands and the fonrer shareholders 

of Brook Valley Coal Ccinpany appealed these forfeitures an or about November 21, 

1980 which appeal was docketed at 8D-195-H. 

On or about Decerrber 30, 1980, DER forfeited ~ additional OOnds and 

the above-referenced appellants appealed these forfeitures at docket 81-0lQ-H. 

The notices· of appeal filed .in each of the above-docket numbers raise the sarre .. 
legal issues, thus- this board grants the Ccmronweal th 1 s notion to consolidate 

the above-captioned appeals at docket 81-010-H. 

The Cclmonweal th has also filed a petition to quash the appeal of the 
; 

former shareholders of Brook Valley Coal Ccrnpany which petition attacks appellants 1 

.. 
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standing to appeal the forfeitures·. Appellants have answered this petition and 

both parties have filed briefs supporting their respective positions 0 The parties 

agree that the operative elerrents of standing were em.mciated by the Pennsylvania 

Supreme COurt in William Penn Parking, Inc. v. City of Pittsburgh, 464 Pa. 168, 

346 A.2d 269 (1975) •. As the COurt held in Wi?..Ziam Penn_, supra, to have standing 

ooe must show his interest in the sUbject matter of the particular litigation 

tc be: (1) substantial; (2) direct; and (3) an .i.nmediate, not a rem:>te, conse­

quence of the judgrrent.1 

There also seems to be no substantial disagreercent between the parties 

concerning the pertinent facts. Prior to Noveni:ler 1, 1979, all of the appellants 

owned shares in, and sane of the appellants operated, a strip mining business 

under the narre of Brook Valley Cba:l Conpany (~rook Valley) with offices in Jeffer­

son County, Pennsylvania. On or about November 1, 1979, appellants and all other 

shareholders sold their shares in aforesaid business to Mifflin Energy Sources, 

Inc. (Mifflin) which acquired all assets of the business. 

After eight m:mths of operation, d~ing which Mifflin failed to perfonn 

the l'EC:E!SSaiy backfilling and reclamation vterk at the areas covered by the said 

penni~, Brcx>k Valley was· forced into bankruptcy. Shortly thereafter Mifflin initi-

ated litigation in the u.s. District COurt for the Western District of Pennsylvania 

against the fo:r:rrer shareholders of Brook Valley, including the instant appellants. 

'!he relief sought by Mifflin in that action incl:trled inter alia, rescission of the 
. . 

ccntract or agreerrent of sale, or, as appellants have characterized it, a return 

. to the "status quo" as it existed prior to Mifflin's acquisition of Brook Valley. 

' '!his federal litigation has been stayed, by agreerrent of the parties therein, r:;ending 

the final . detennination and resolution of the Brook Valley bankruptcy action. 

1. 'Ihe William Penn, supra, standing test has been applied to detennine 
standing of appellants before this board in inter plia, Co~nity College of 
Delaware County v. Fox, 20 Pa. Ccmronwealth Ct. 335, 342 A.2d 468 (1975; Western 
Pennsylvania Conservancy, v. Commonwealth of Pennsylvania, DER, 28 Pa. Carnmonwealth 
Ct. 204, 367 A.2d 1147 (1977) "and Strasburg, infra. 
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While, ·as discussed above, the parties generally··· agree concerning the 

:pertinent facts regarding standing and the test to be applied to detenn:i.ne 

standing, they have obtained different results when applying the sane test to 

the sane facts. 'It.ie question which must be resolved by this board, therefore, 

is whether an the basis of the above facts, the appellants' interest in the for-

feit:e::l bands of Brook Valley is "substantial", ":i.mre:diate" and ••direct". . . 

'nlere seems to be little doubt that app?llants' int:el:est is "substantial" 

as that tenn was defined in WiUiam Penn., supzoa, since appellants' interest in 

the l:x:md forfeiture issue differs fran " .•• the abstract .interest of all citizens 

in having others. canply with the law." 464 Pa. 168 at 195; 346 A.2d 280 at 282. 

On page 3 of its brief DER agrees that the appellants' interest is "substantial" . 

DEit also seems to admit that appellants' interest is "direct" and there-

fore DER stakes its petition to quash solely on the~ that appellants' in-· 

terest is not "irttiediate". 'Ihis board, however, is not convinced that the appel-

lants' interest is either "direct" or "imnediate" as defined in WiUiam Penn., 

supra. . 

As the Suprene Court held in WiUiam Penn., supra, " ••. [t]he requirement 

that an interest must be 'direct' silrply rreans that the person claiming to ·be 

aggrieved must show causation of the haJ:rn to his interest by the matter of which 

he canpl~" 346 A. 2d at 282. Here, the matter canplai.ned of is DER' s forfeiture 

of the Brook Valley bonds. · Appellants would link their hann to the l:::ond forfeiture 

by first posi:ting that they would lose their rescission suit with the present 

shareholders of Brook Valley. This speculative status of the rescission suit may, 
~ 

in itself, be enough to shav that appellants' interest is not direct. 

The Pennsylvania Suprerre Court in Wi Z Ziam Penn., supra, when developing 

the definition of "direct", cited with approval and discussed Wart_h v. Seldin, 
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422 U.S. 490, .95 S. Ct. 2197, 45 L .. Ed. 2d 3433 (1975).· wherein low-incorre individ­

uals who wanted to reside in the ·townof Penfield tried to challenge its allegedly 

exclusionary zoning. The United States Suprerre Court in Warth, supra, upheld 

the dismissal of plaintiffs' c:::orrplaint for want of standing because the plaintiffs 

therein had failed to shc::M that the zoning of Pennfield per se kept them fran 

locating suitable housing in that town. One would have to speculate that but for 

the challenged zoning plaintiff's would be able to locate in Penfield. 364 A.2d 

at 283. Also cited with approval and discussed in WiZZicun Penn., supra,. was 

Linda R. S. v. Richard D., 410.U.S. 614, 93 S. Ct. 1146, 35 L. Ed. 2d 536 (1973) 

wherein the nother of an illegitimate child was held ~ to haVe standing to 

challenge the failure of the state of Texas to provide criminal p:malties for 

fail~ to support ~ illegitimate child similar to the criminal sanctions inp:>sed 

for failure to support a legitimate child. I~ Linda., supra, the missing link was 

the fact that relief .for plaintiff would require diligence on the part of the 

Texas prosecutors in enforcing the criminal penalty sought. 

In this instant matter, tcx::> 1 an nnfavorable decision by the judge and/or 

jw:y in the federal rescission case is a necessary precondition to place appellants· 

in jeopardy. The speculati~ nature of this occurrence is underscored by appel­

lants 1 dlaracterization of the negative outcal:re of the rescission suit with the 

phrase " [i] f and when" {see page 2 of apPellants 1 brief) . Note also that the 

rescisSion· suit is in limbo pending the resolution of the Brook Valley bankrt:rptcy 

action. Thus, here, we have standing predicated not just upon the speculative 

actions of third parties but indeed upon· the actions of fourth parties (the part:.ies 

-to the bankruptcy action) . 

Even if we assume that ·rescission is awarded 1 hann to the appellants is by 

no means clear. Appellants state on page 3 of their brief: 

... 
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- ·~rn the: event· that rescision [sic] is awarded, Appellants, 
in their capacity as shareholders, would be exf:X>Sed to 
the statutory liability for reclamation and its a:mtract-
ual liability to the bonding corrpany for the forfeited 
bonds. In addition, Appellants, if they wished to operate 
the business under the current pennits, w::>uld be required 
to secure bonds to replace the bonds forfeited. In effect, 
Appellants, inter al.ia would be faced with a double binding 
[sic] requirerrent tainted with a record of forfeited bonds." 

The problem with this argument is that appellants, in their capacity 

as shareholders, are not faced wi t!1 personal liability an the b:mds. It is 

ho:rnlxlOk ·oorporate law that only the corporate entity, Brook Valley, is so 

liable (rote the appellants' admission to this effect on page five of their brief) . 

If Brook Valley were a sol vent corporation perhaps the appellants' cu:gu-

nents w::>Ul.d have nore validity because, in that event, the assets of the corpor-

ation conce.ivably could be diminished by reimbursing the bonding corrpan:y for the 

forfeited bonds and it might also be possible for the appellants to operate the 

business at which point "double bonding" might bec:x:ne relevent.· In the present, 

posture, however, with Brook Valley . in bankruptcy, it is impossible to see how 

its shareho,lders are· hanred, for the carpany has no net assets and cannot be 

operated. M:Jreover, even if appellants' interest is "substantial" and "direct" 

it clearly carmot be considered "i.ntrediate" since appellants' hann is at best 

" .•• a renote a:msequence of the judgrrent" which is not within the t:oncept of 

''imnediate" as defined in WiZUam'Penn, supra, 346 A.2d at 283. · 

Notwithstanding the above, this board would still be loathe to dismiss 

the appellan-q;: on the basis of standing since we feel that it is our duty to 

hear appeals rather than to avoid them. However, we have repeatedly and recen~y 
\ . 

been instructed by Corrm:mwealth Court to carefully consider the standing of parties 

before this board. In Fox, supra·, and in Western Pennsylvania Conservancy, supra, 

O::nnonwealth. Court suggested that this board's review of standing had teen too 

lenient. 
_ .. 

. · .·. 
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Last .smmar inStrasbu:rg Associates v. ··Newlin Toumship, Pa. Camon-= 

wealth Ct. __ , 415 A.2d 1014 (1980) Ccmronwealth Court again found that this board 

had been too lenient in accepting a party's standing argurrent. In Strasburg., supra, 

we had held that a municipality had standing to appeal DER' s determination on a 

transfer of CMnership of a private landfill located within the said municipality. 

In reaching this decision we accepted the rnunicipali ty' s argurrent that ·should 

the operator of the landfill fail_to carrply with law and thereby create a public 

nuisance because of inadequate management and/or an insufficient financial carmi.t-

ment' the :rmmicipali ty could be called upon to abate this nuisance e 

. Ccmmnwealth Court, however, detennined the nnmicipality's ~ests 

to be "hypothetical in nature11 415 A.2d at 1017 because the nnmicipality's inter­

est arose " .•. only if and when poor rnanageirent or insufficient financial a:mni.t-

ment from township results in ec6nanic trol;lble. • • .. Thus, Cornronweal th Court 

refused to extend standing to the municipality. Here, of course, as outlined 

above, the interest of the appellants is, if anything, rrore speculative than that 

of the nrunicipality in Strasburg., supra. Thus: we are c6nstrained by Strasbu:t>g_, 

suprq.. and the other authority cited above to refrain from extending standing to 

the appellants. 

ORDER 

AND NeW, this 26thday of March, 1981, DER's petition to quash the appeal 

of the . farner shareholders of B~ook Valley Coal Company is granted and the said 

appeal is· dismissed. 

cc: Bureau of Litigation 
l)iana J. stares, Esquire 
M. Bruce M:;Cullough, Esquire 

DATED: March 26. 1981 
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PAUL E. WATERS 
Chainnan 
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CO/HMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17101 
(717) 787-3483 

FORMER SHAREHOLDERS OF BRCX)K VALLEY 
COAL COMPANY, INC. -· '• 

Docket No.81-010-H 
and 

80-195-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR APPELLANTS 1 

MYI'ION FOR REHEARING OR RECOJ.'>JSIDERATION 

l 

· On March 26, 1981 this board entered an order dismissing the appeal 

of the fonrer shareholders of Brook Valley Coal Canpany, Inc. from DER 1 s for-

feiture of certain mine reclamation tonds upon which said corporation was the 

principal. Appellants 1 argue that the said order was ba.sed on the erroneous 

conclusion that appellants had no personal liability with respect to said tonds. 

Appellants assert that appellant Howard Brooks provided his personal guarantee 

and indemnification to the tonding company vlith respect to said tonds so that 

he, at least, is personally liable thereupon. 

It is interesting, as noted by DER, that appellants refused to answer 

-oER's interrogato:ry concerning the financial obligation of each appellant with 

regard to said tonds, asserting that this interrogato:ry called for a legal con-

elusion. MJre detenninati ve is appe~·lants' a.nsWer to DER' s interrogato:ry 6 

whici"l is set forth belav: 

.· .:. 
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"Interrogatory 6 .. -

Please state· -in what marmer the Appellants .will be 
adversely affected if the Carrm::mwealth is pennitted to 
forfeit the bonds referred to in Interrogatory 5. 

Appellants inco:q:orate by reference paragr~phs 
3 (a) , (c) and (d) of their Notice of Appeal as 
its answer to Interrogatory No. 6." 

Neither this answer, nor appellants 1 notice of appeal, which ·is inco:q:orated 

therein, specifically discusses ai1.Y personal liability on the part of any appel-

lant. Paragraph 3d of the Notice of Appeal does state that the said bonds were 

secured by the said fo:orer shareholders but this paragraph 6 also rx>tes that by 

reason .. of the sale these sharehold~s "may not :be liable on said l:xJnds... Indeed, 

appellants appear to be maintaining this position of non-liability in Salerset 

Connty litigation (see paragraph 4 of the appellants' notion for rehearing). 

Thus, any personal liability of Howard Brooks is as speculative and 

contingent. as the appellants' recission argurrent rejected in ~e l::.oard 1 s first 

order and opinion in this matter and, for the reasons detailed in the said opinion, 

such a speculative liability carmot support standing before this board. A separate 

reason for denying the requested reconsideration is that it does not CXJlllfOrt with 

25 Pa. Code §21.122, this board's rule for granting rehearing or reconsideration. 

Appellants' brief in response to DER' s notion to dismiss, on its final page, makes 

oblique reference to the Sorrerset Connty action. However, even here there is no 

hint that any shareholders are or will be held to :be personally liable on the 

said bonds. Clearly, the personal liability argt.mEilt could have been raised in 

the appellants' brief. Appellants·' failure to do so now estops them from raising 
• 
this issue pursuant to the tenns of 25 Pa. Code §21.122. 
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ORDER 

AND NOW 1 this 21st day of April 1 1981 1 the appellants' rrotion for 

rehearing or reconsideration is denied. 

DATED: April 21 1 1981 

cc: · Bureau of Litigation 
Diana· J. Stares 1 Esquire 
M. Bnice McCullough 1 Esquire 
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PAUL E. WATERS 
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·-"""' ·-=-· co'-··••;.~ 

v. 

COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 787-3483 

Docket No. SD-144-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and EAST LAMPEl'ER 'IOVNSIP SEWER AUI'HORITY, Penni ttee 

OPTiliCN AND ORDER SUR 
PERMITmE Is IDI'ICN FOR S(M.1ARY JtJ1)3MENT 

'!he board had received a pre-hearing rrenorandum, notion for SUillilal:'Y 

judgrrent and brief in support thereof fran East Larrpeter Tamship Sewer Authority, 

pennittee in the above-captioned matter. '!he said notion for sumnary judg:rrent 

sets forth three argurents. The first argurrent, i.e., that the appellant did not 

file a t.im=l y appeal is identical to the argmrent raised by DER in its notion 

to dismiss and thus this argurrent is set aside for the reasons set forth in this 

board's opinion and order of December 15, 1980 denying DER's notion. 

The other two a.rgurrents both rest upon contested facts. Clearly, 
\ 

surmta.ry judgrrent cannot be granted where there is any outstanding issue as to 

any material fact. Bor>ough of Mon::t'oeviUe v. Effies Ups and Downs, 12 Pa. Ccmron-

~th Court, 279, 315 A.2d 342 (1974). 
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ORDER 

AND NOd, this iath day of March, 1981, penni ttee' s rrotion for sumnary 

judgnent is denied. 

cc: Bureau of Litigation 
Lym1 Wright, Esquire 
Edward Wayne Butz 
William E. Orillas, Esquire 

I:lATED: March 18, 1981 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

GEORGE CAMPBELL, et al and Consolidated Docket No. 76~117-H 
SUSQUEHANNA COUNTY BOARD OF CO!v.Jr.:IISSIQ-JERS 

v. 
COi·'li'Di~\lEALTH OF PEI.'ll\l"SYLVAlUA, 
DEPA..~':iENT OF ENVIRONBENTAL RESOURCES 
and LYNCOIT CORPORATION AND ARI'HUR SCOIT 

* * * * 
SUSQUEHANNA COUNTY BOARD OF CO!~SSICNERS 

v. 
ca'lr:·DI.~VEALTH OF PENNSYLVANIA, 
DEPARI11ENT OF ENVIRONI:ID-ITAL RESOURCES 
and LYNCOIT CORPORATION 

and 

Docket Nos. 80-172-H 
80-208-H 
81-038-H 
81-045-H 

OPllUOI.'J Al:ID ORDER SUR PER£.:II1TEE Is 
.r.Dl'ION TO DISI--IISS .AND 

IN'I'.ERVE1'10R Is i-DI'ION FOR A JOTI.JT INSPECI'ION 

This is the fourth opinion and order issued by this l:oard with regard 

to consolidated Docket No. 76-117-H. 9n or about February 1, 1980 this ooard 

granted to Susquehanna County Board of Corrrnissioners the right to intervene as a 

party in an appeal fileG. by George Campbell, et al frorn. the issuance by DER of a 

solid waste disposal penni t to Arthur Scott and Lyncott Corporation for a solid 

waste disposal facility. in. ·!New Nilford Township, Susquehanna County. 

In its February 1, 1980 Opinion, the board distinguished the require-

rrents for intervening in an appeal before tlris board from those of .standing to 

take a direct appeal and held tl1.at the County qualified for intervenor status. 

During the surrmer of 1980 Comronwealth Co-qrt issued Strasbu:t'g Associates· v. 
; ~ . 

Newlin Township, __ Pa. Cormonwealth Ct. __ , 415 A.2d 1014 (1980) and Lyncott 
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. on the.~strength of this Opinion,,,as)(ed this l::oard to reconsider .its decision 

- vis .a vis the County's intervention. -On October 14, 1980, the l::oard denied 

Lyncott's renewed rrotion to dismiss holding that since its February 1, 1980 

Opinion did not depend upon the County's standing status, Strasburg~ supra, 

did not affect that decision. 

Undaunted by the October decision, Lyncott again sought to have this 

l::oard dismiss the County as a party to 76-117-H and on Decsnber 19, 1980 this 

board again denied the pennittee' s rrotion. In its December 19, 1980 Opinion 

the board further explored the distinction between standing and the qualifica­

tions required of a w::mld-be intervenor and in addition, decided that Section 

504 of the Solid Waste Managem::mt Act (which became effective September 5, 1980) 

might have rrodified the County's standing to appeal pennits issued under this 

Act. 

Lyncott is now before us for the fourth time, trying to have the County 

dismissed as a party to consolidated Docket 76-117-H. This time, Lyncott draws 

its ar~:t from the Corrlronwealth Court's decision in Susquehanna County v. 

DER and Lynaott Corporation, (No. 490 C.D. 1980 issued April 9, 1981) which 

involved the same parties and same site as the instant matter. 

In Susquehanna County~ supra, Carrm::>nwealth Court specifically applied 

its Strasburg decision to Susquehanna County and specifically rejected the 

a.rgument that Section 504 of the Solid Waste Managem::mt Act rrodified the County's 

standing status. In view of this Opinion, there is no longer any question that 

Susuquehanna County ~acks standing to directly appeal any DER decisions con­

cerning Lyncott. Accordingly, Lyncott' s rn:Jtions to dismiss Susquehanna County's 

appeals docketed at 80~172-H and-80-208-H are granted. 

The Susquehanna County opinion however, did not discuss, much less 

resolve, the question of what interest a would-be ;intervenor ·before this board 
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must: have. Therefore, nothing. in this recent Opinion affects the authority 

. cited··and discussed at our earlier opinions in the above-captioned matter upon 

which authority this board continues to rely to uphold Susquehanna County's 

intervention in 76-117-H. 

The reasoning set forth ab:Jve also ccrnpels us to deny Lyncott' s notion 

to dismiss the County as an intervenor in EHB Docket 81-038-H (wherein Lyncott 

has appealed DER' s order of March_ 31, 1981 which inter a Zia suspended Lyncott' s 

pennit for the sarre site) but to grant Lyncott 's rrotion to dismiss the County's 

direct appeal from the sane order as docketed at 81...;.045-H (in which notion DER 

joins). 

Lyncott compares the County's appeal at EHB :cocket No. 81-038-H to the 

County's appeal from DER' s April 27, 1979 order to Lyncott which the County 

appealed at EHB Docket 79-059-B. The 79-059-B appeal was dismissed by this 

board on February 1, 1980 and this dismissal was upheld by Corrm::mweal th Court 

in Susquehanna County3 supra. Lyncott, of course, would like us to follCM the 

course in 81-038-H, which we followed in 79-059-B. 

There is, however, a significant difference between 79-059-B and 81-038-H. 

In the fo:rrrer matter, the County objected to DER' s failure to revoke Lyncott • s 

penni t in lieu of issuing said order and· roth this l:x:>ard and CorrmJnweal th Court 

upheld DER's discretion to select its enforcerrent rrethods. In 81-038-H, on the 

other hand, DER has suspended the said permit and the essence of the County's 

peition to intervene is that such suspension should remain in effect. In this 

regard it is worth noting that DER does not oppose the County's intervention 

at EHB Docket No. 81-038-H although it does oppose the scope of the County's 

appeal.l 

1. This opinion does not address which,if any,of the allegations set forth 
in its petition to _intervene may be raised by the' County at the hearing. The 
County will be required by this order to sul::xni t a pre-hearing rrerro including con-: 
tentions of law which should clarify the County's position • 
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In view of· the--ab::>ve,- Lyncott' s-conparision of 81 ;_038-H and 79-059-B 

is not well taken. 

Since the County has been accorded party status in 76-117-H and 

81-038-H the question of its MJtion for Joint Inspection and DER' s and Lyncott' s 

responses thereto must be addressed. 

DER questions the l::x:>ard's authority under Pa. R.C.P. 4009(a) (2) to · 

order DER to notify the County of inspections but, nevertheless, offers to noti­

fy the County of its inspections subject to certain conditions. Lyncott in a 

MJtion for Protective Order as well as an Objection to Intervenor's MJtion for 

Joint Inspection argues that the County's request is not within the scope of 

Pa. R.C.P. 4003.1 through 4003.5 and is prohibited by Pa. R.C.P. 4011. No party 

has briefed this issue .J 

With the exception of its request that DER giVe it notice of DER's in­

spections, the County's request is that it be allowed through its agents, attorney 

and experts · to enter upon the (Lyncott) facility for discovery, inspection and 

other purposes. 

The County apparently contemplates a first joint inspection with DER 

followed by a subsequent inspection without DER after the County's experts have 

reviewed all applicable records and files of Lyncott and DER as secured through 

discovery. 

Contra:ry to Lyncott' s position, Pa. R.C.P. 4009 (a) (2) . clearly pennits 

entry upon the responding party's land for the purpose of inspecting, surveying, 

rreasuring, testing, sanpling and the like -within the scope of Rules 4003.1 through 

4003.5 while Pa. R.C.P. 4003.1 clearly pennits a party to obtain discovery which 

is relevant to the subject matter of the pending action including the existance, 

nature and condition of tangible things. Since the condition of Lyncott' s site 
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is highly relevant to any·"-review of DER's March 31,- 1981 order it seems clear 

that the discovery sought by the County under Pa~ R.C.P. 4009 is within the 

scope of Pa. R.C.P. 4003.1. 

fureover, nothing on the face of Pa. R.C.P. 4011 would seem to prohibit 

the requested discovery. Lyncott has not alleged bad faith, unreasonable annoyance, 

or privilege or any other condition in Pa. R.C.P. 4011 which would cause the re­

quested ins:pection to be prohibi~. (Note that pursuant to Pa. R.C.P. 4009 (b) (2) 

a party objecting to a request to enter and inspect must specify the reasons for 

the objection.) 

Finally, far from imposing an unreasonable burden upon Lyncott, joint 

inspection by the County and DER 'WOuld irrp:>se a smaller burden than separate 

inspections. In this matter, as in all discovery matters the gcx:d faith cooper-

ation of counsel for all parties should result in mutually satisfactory dates 

and tirres for all scheduled inspections. 

ORDER 

AND NCM, this 15th day of May, 1981,. it is ordered that: 

a) Lyncott' s rcotion to dismiss the County as a party to 76-117-H 

is denied. 

b) Lyncott's notion to .dismiss the County as a party to 81-038-H 

is denied. 

c) Lyncott' s . notion to dismiss the County's appeal at SQ-172-H is 

granted. 

d) Lyncott's notion to dismiss the County's appeal at BQ-208-H is 

granted. 

.· .·. 
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e) Lyncott~rotion to dismiss the·· County's appeal at 81-045-H is 

granted. 

f) DER shall notify the County of scheduled inspections of Lyncott' s 

site in accordance with and as conditioned by the April 27, 1981 letter of DER's 

counsel which is attached hereto and incorporated herein. 

g) The County ma.y enter upon Lyncott's site and inspect, rreasure, 

sanple, test and conduct discove:ry thereupon jointly with DER and separately at 

such other tines as are mutually agreeable to counsel for Lyncott and the County. 

Any disputes concerning scheduling of subsequent inspections shall be resolved by 

this OOard upon application of a party. 

h) The County shall file its pre-hearing :rrarorandum on or before 

June 15, 1981. 

DATED: May 15, 1981 

cc: Bureau of Litigation 
IDuis A. Naugle, Esquire 
Gerald C. Grirnaud, Esquire 
Robert J. Shostak, Esquire 
Stirling E. Lathrop, III, Esquire 

PAUL E. WATERS 
Chainnan 



COMMONWEALTH OF- PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Office of Chief_ Cotmsel 
503 Executive House, P.O. Box 2357 

Harrisburg, PA 17120 
Telephone: 717/787-8790 

April 27, 1981 

The Honorable Dennis J. Harnish 
Environmental Hearing Board 
Blackstone Building Annex 
Harrisburg, Pennsylvania 17101 

Re: George Campbell, et al. and Susquehanna County, by the 
Susquehanna County Board of Comnissioners v. DER, et al., 
EHB. Docket Nbs. 76~117-H, 80-172-H, 80-208-H 

Dear Mr. Harnish: 

This is in answer to the ''M:>tion for Joint Inspection with DER" 
filed by Susqueharma County in the above-captioned matters. 

DER believes that the County' s request for notification of DER 
facility inspections is clearly not within the scope of Pa. R.C.P. 
4009(a)(2), ~ince DER is neither in possession nor control of the 
property. MJreover, :in the event that this Board determined to issue 
an Order granting the County's request, DER questions whether this 

·Board could fashion an effective r~dy :in the event that a DER :in­
spect·ion was conducted without notification being given to the County. 

VJhile DER does not believe that this Board has the authority, 
pursuant to Pa. R. C. P. 4009 (a) (2) , to order that DER notify the County, 
DER is will:ing, on a purely voluntary basis to notify the County of its 
:inspections subject to the following conditions: 

1. DER will agree to provide the County·, through its attorney, 
of notice of any scheduled inspection at least twenty-four 
hours in advance of the inspection. 

2. In the event that the attorney for the County cannot be con­
tacted directly, DERwill consider notification to his office 
staff sufficient. 

3. DER will not agree to notify the County of inspections required 
to respond to unforeseen or e.rrergency situations at the Lyncott 
site nor to surprise, •1)I1Scheduled- inspections 'Which DER feels 
necessary to conduct. 
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... COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F'trSt Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

GEORGE CAMPBELL, et al and 
SUSQUEHANNA COUNTY BOARD OF (ll..liviiSSIONERS 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and LYNcarr CORPORATION AND ARI'HUR SCOIT 

Docket No. 76-117-H 

OPlliiON AND ORDER SUR LYNCOIT 1 S PEI'ITION FOR 
RECONSIDERATION OF ORDER GRANTii.;JG COUl\JTY 1 S ~illiON FOR JOINT INSP:OCTION 

On May 15, 1981 this board entered an Opinion and Order at the above-

docket which, in part, pe:rmitted the County to enter upon Lyncott 1 s site for 

~- ;" .. , _'!./ ---~-,. -~ 

purposes of inspection, rneasurerrent, sarrpling and testing pursuant to Pa. R.C.P. 

4009. Lyncott has filed a petition f~r reconsideration and a motion for a 

stay of tl1is part of the said order. 

Lyncott point,s out, correctly I believe, that the County has failed 

to follow-, exactly, the procedures set fortl1 in the Pennsylvania Rules of Civil 

Procedure. 

According to Pa. R.C.P. §§4009 and 4019 the County should have first 

served a written request to enter and inspect upon Lyncott and only after re­

ceiving a refusal or objection should the County have proceeded before this 

board via a motion for sanctions. Instead, it appears that the County filed 

its motion (styled a motion for joint· inspection) \vith this board after it. served 

the said written request but one day before it received an answer to said 
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-request (note- that paragraph- 9_:,:·of·said notion for joint· inspection indicates 

that no response had been received to the County's request as of the date of 

the notion) . In view of the principles of liberal construction embodied in 

Pa. R.C.P. 126, the board is inclined to overlook this minor procedural defect 

and to acknowledge the County's notion for joint inspection as 1 in part, a 

notion for sanctions vis a vis Lyncott. 

Lyncott 1 s petition does., however 1 qite authority (Explanatocy Note 

1978 (1) to Pa. R.C.P. 4009) to the effect that· Lyncott should have been pro-

vided an opportunity for a hearing on the· County's discovecy request before 

this board issued its order. 

In view of the present posture of this matter and the allegations of 

involuntacy disclosure of privileged and proprietacy matters etc. set forth in 

paragraph 7 in Lyncott' s petition the board had decided to stay the effect 

of paragraph "g" of its May 15 1 1981 order pending a hearing on the propriety 

of the County 1 s request. This hearing shall take place in Harrisburg on either 

Jrme 1 1 1981 or June 3 1 1981 at the tirre and place for the hearings already 

scheduled in Docket Number 81~038-H. 

Except as stayed above 1 the order of May 15 1 1981 remains in full 

force and effect. Thus, DER is still required to notify the County of any 

scheduled DER inspections occuring prior to Jrme 1, 1981. Moreover, DER is 

instructed to offer to the County's counsel split samples of any material re-

rroved from the Lyncott site for testing during any such inspections. 

DATED: May 26, 1981 
cc: Bureau of Litigation 

VD 

IDuis A. Naugle, Esquire 
Robert J. Shostak, Esquire 
Gerald C. Grirnaud, Esquire 
Stirling Lathrop, Esquire -496-· 



COMMONWEALTH_OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
I 12 Market Street 

Harrisburg, Pennsylvania 1 71 01 
(717) 787-3483 

GEORGE CAr'1PBELL, et al 
and 

Docket No. 76-117-H 
and 

81-038-H SUSQUEHAI.'JI.'IA OOUNTY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and LYNCOIT OORPORATION, et al 

OPll'JION Ai.'ID ORDER . SUR 
LYNCOIT 'S I.oi'ION FOR PROI'ECTIVE ORDER 

- \. ···-::.'. 

A thorough rehearsal of the procedural history of the above-captioned 

matter is infeasible and, one hopes~ unnecessary at this point. Suffice it to 

say that there have been innurrerable pre-hearing rrotions filed, answered, briefed 

and decided in this strenuously litig~ted matter. 

Even the issue of the County's right to enter upon and inspect, test, 

measure, sample etc. the Lyncott site has been the subject of much attention. On 

iv1ay 15, 19 81, the board rejected Lyncott' s claim that such entry was not pro-

vided for by the Pennsylvania Rules of Civil Procedure. The board held and 

therefore ordered that the County could enter upon L:<lncott' s site and inspect, 

measure, sample, test and conduct discovery thereupon both jointly with DER and 

separa.tely at " •.• such other tirres as are mutually agreeable to counsel for 

Lyncott and the County. Any disputes concerning scheduling of subsequent in­

spections shall be resolved by this l::Oard upon application ·of a party~" The 
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.board., somewhat naively ·it·appears, assumed that counsel for the parties could 

cooperate cto resolve matters such as ·numbers and ·scheduling inspections, the 

type of inspection activities and the number and narres of persons attending each 

inspection. These matters usually are resolved by counsel to the mutual con-

venience of the parties. 

Instead Lyncott petitioned for reconsideration of the said entry order, 

arguing that a hearing should be ?eld before granting the Cmm.ty' s discovery 

request. Lyncott alleged in its petition that the requested discovery would 

require involuntary disclosure of privileged and proprietary matters as well as 

cause unreasonable annoyance, embarrasSIIEilt, oppression, btirden and expense to 

Lyncott. On May 20, 1981, the board honored Lyncott' s petition by staying that 

portion of its May 15, 1981 order which granted the County's request and by set-

ting a hearing on this issue on Jnne 1, 1981. 

During the Jnne 1, 1981 hearing, Lyncott attempted to support the al-

legations set forth in its petition through the testinony of Mr. Don R. McCombs, 

Director of Chemical Waste Ma.nagenen.t, the parent corporation of the successor 

to Lyncott Corporation. ., 

Mr. McCombs testified that the recipe or mix to be utilized in the · 

construction of the disposal vaults included a secret process1 and that the com-

pany utilized certain handling techniques to which the company's competitors were 

not privy. Mr. McCombs also testified concerning the health and safety training 

of on-site personnel and the need for persons on the site to be aware of contigency 

, 1. Part of this process is apparently patented and therefore is within the 
public domain. However, proportions of ingredients of mixes apparently constitute 
trade secrets. 
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plans irr ease of an emergency. · M:>st-:if not all of- the dangers discussed seem 

to arise -through the operation of the facility as by the operation of waste 

handling equipment. Mr. McCombs also noted that when the County 1 s inspection 

team visited the site it would be necessary to have on-site personnel accompany 

them and desireable to have Lyncott 1 s counsel also accompany them. Thus, inspec-

tions should occur during nonnal operating hours 7: 00 A.M. to 5: 00 P.M. , Monday 

through Friday. 
2 

Taken together the above testirrony given full weight fails to support 

Lyncott Is petition. Granted that handling techniques and disposal techniques 

which comprise trade secrets may be exposed during the receipt and dis:r;x::>sal of 

wastes, the site is prohibited fran receiving wastes pursuant to paragraph 1 of 

the order appealed at EHB Docket No. 81-038-H. Thus, unless or until the matter 

at EHB Docket No. 81-038-H is resolved (or the order giving rise to the said 

a~al is m:xlified) no proprietary informa.tion will be disclosed during any 

inspection. 

_;_As to the alleged unreasonableness of ~ requested entry, none of the 

reasons set forth. by Mr. McGombs would inveigh against sorre 1:i.mi ted entry by the 

County, the only significant hazards would, again, appear to arise only during 

operation. During the view, a group of over 10 persons not including Mr. Shostak 

and on-site personnel was safely conducted around the site by a single Lyncott 

official. 

Thus, the mere fact that the County has identified a list of up to 

ten persons who may enter the premises at any one tiire is not per se object-

ionable. As to the dates, ti.rre and duration of the entry, the notice of entry 

and the nature and rnarmer of the inspection, Lyncott 1 s counsel has had an op:r;x::>rtuni ty 

2. An attempt was also made to invoke the alleged proprieta:ry rights of 
Lyncott' s supplier~ but no foundation was laid to derronstrate Lyncott 1 s standing 
to invoke such rights and no exarrples of proprietary information were developed 
by the testirrony. 
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to negotiate these matters with the' Canney 1 s counsel and- has, apparently, ignored 

this opportunity. 

The board will, therefore, resolve these matters pursuant to the fol­

lowing order but shall remain open to m:xlify this order followinq -1-~1e initial 

inspection provided thereby to protect the parties. 

_ORDER 

AND NOW, this 30th day of July, 1981, the board's orders of May 15, 

1981 and June 1, 1981. pennitting the Connty to enter up::m Lyncott 1 s New Milford 

site are m::xlified as follows: 

a) . entry on behalf of the Connty shall be limited to those persons 

listed in the County 1 s letter of June 10, 1981 as well as those persons rullred 

in paragraph 10 of the Connty 1 s New Matter. No nore than 10 persons may enter 

on behalf of the Connty at any one t:i.Ire; 

b) the County shall enter only during nonnal working days and hours 

as described in the above opihion and only after giving 5 working days notice 

to Mr. Zorn, Lyncott's site manager; 

c) the Connty shall limit its inspection to the purposes listed in 

its June 10, 1981 letter; 

d) the County 1 s inspection team shall report to the on-site office 

upon entering the site, shall allow themselves to be outfitted with hard hats 

and any other protect..i ve garb required by law, by Lyncott 1 s ·employees, shall 

stay together as a group to the fullest extent possible during the inspections 

and shall be accompanied by the person or persons designated by the person in 

charge of the site at the t:i.Ire of the inspection; 
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. .. .. 

e) ·inspections shall. oceU.r not rrore frequently than once a week and 

may last no rrore than four hours on any given day; 

f) this inspection order shall tenninate l.J±X)n the reopening of said 

site. 

DATED: July 30, 1981 

cc: Bureau of Li tigatlon 
louis A. Naugle, Esquire 
Gerald C. Grimaud, Esquire 
Stirling Lathrop, Esquire 
Robert J. Shostak, Esquire 

·:.sor-

:ENVIroNMENTAL HEARING BOARD 

BENNIS J. ~SH 
Member 

.· . 
. ' 

(/~--,.-:? . ., __ ., " '-~ ., 
.,· .. • ~· ... :. ' t. 'c..,. 



COMMONWEALTH _Q£.PENNSYL VANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 787-3483 

GEORGE CAMPBELL 1 et al Docket No. 81-052-H 
and 

81-053-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and LYNCOTI' CORPORATION, Pennittee 

OPlliiON AI.\ID ORDER SUR THE 
t-J:)TION 'IO DISMISS OF LYN:OIT CORPORATION 

On September 3 1 1978 1 George Campbell (Campbell) and others filed an 

appeal before this Board fran the issuance by DER of pennits approving the 

operation of a sanitary landfill located near New Hilford in Susquehanna County 

·by Lyncott Corporation's (Lyncott) pr~ssor as pennittee 1 Arthur Scott. 

'Ihl.s appeal was docketed at 76-~17-B. A petition by Susquehanna County Board 

of Canmissioners (S~ehanna or County) to intervene in that appeal was granted. 

Subsequently 1 Susquehanna appealed the Depa.rtment of· Enviro!'llrental Resources' 

(DER) approval of the disposal of specified wastes at the Lyncott site. EHB 

Docket No. 79-121-B. 'Ihl.s appeal was consolidated with that of Campbell at 

Docket No. 76-117-B. See Opinion and Order at Docket No. 76-117-B (February 1, 

1980). 

Susqueh,anna later appealed DER approvals of the disp:>Sal of specified 

wastes at the Lyncott site. The docket m:rrnbers and ccmpanies involved were as 

follcws: 
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No.- 80-0l2~B'-- ·· (Federal: Mogul, Whitmoyer Laborat01:y, 

· -· ·' McGraw Edison) 

No. 80-031-B (GI'E Sylvania, Pfizer, Quaker Alloy 
casting 

No. 80-105-B (North American Phillips Lightning, TIM 
(CMego) , A.L..;ied Chemical (Marcus Hook) , 

BASF Wyandotte, Appollo Metals, Buckbee 
Mears, Bridon-American, Volkswagen of 
.Anerica, Annstrong Corporation) 

No. 80-116-B (ITI' Grf.nne.ll, TIM (East Fishkill)) 

No. 80-138-B (Ashland Chemical, Volkswagen of America) 

No. 80-172~H (TIM (Endicott)) 

No. 80-208-H (Rockwell International (Frankford Arsenal)) 

The dates of these approvals by letter . sent fran DER range fran Octo-

ber 10, 1979 to Januacy 28, 1981. . Susquehanna's attorney, Gerald Grimaud, received 

written notice of these approvals fran DER because he had requested to be put on 

DER' s mailing list. 1 All appeals of these app~ were maintained tmder the 

consolidated Docket No. 76-117-B with the caption George Campbell~ et aZ.. and 
-

Susquehanna :9oun"ty Board of Commissioners v. CommonzueaZ. th of Pennsylvania~ 

Department of Environmental. Reso_U!'aes and Lynaott Corporation~ Arthu:t' Saott and 

SybiZ.Z. Saott~ Permittee. 

Lyncott Corporation has been persistant in its attempt to rerrove Susque­

hanna County as a party to these proceedings. To this affect Lyncott has filed 

repeated ~tions to Dismiss the County as a party. In response to the second 

of these IIDtions, in its Opinion and Order at Docket No. 76-117-H dated 

December 19, 1980, this board detennined that Susquehanna lacked standing to 

appeal those approvals appealed at Docket Nos. 79-121-H, 80-012-H, 80-031-H, 

80-105-H, 80-116~H and 80-138-H. In its Opinion and Order at Docket No. 76-117-H, 

dated May 15, 1981, (in response the third of Lyncott' s IIDtions to d:isrn±ss) , 

this _l:>oard dete.onined that Susquehanna lacked stancli.ng to ap~ these approvals 

I. It is appellee's understanding that the only parties routinely receiving 
written ~otice of these approvals .are DER personnel, the permittee, and the county, 
usually the county planning ccmnission, and the numicipality in which a site is 
located. 
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.. :.docketed· at Noe 80-172-H and 80-208:-H. _ In both: of the above. opinions this board 

drew . a distinction between the County's right . to appeal in its own behalf (which 

' 
we have held does not exist) and its right to intervene .in matters filed by: 

other parties. 

As of April of 1981, can¢ell, et al. could see that their expecta­

tion that the County would carry the burden of appeal with respect to at least 

nost- of the specific waste stream approvals was ill-founded. 

HCMever, Campbell, et al; knew that if they successfully appealed the 

waste stream approvals, then the County could intervene in these appeals and could 

continue to share in the litig-ation effort; thus, apparently Carrq;:bell, et al, de-

cided to appeal each of the said waste stream approvals. 

To effectuate this program, Campbell filed notices of appeal at 

Docket Nos. 81-052-H and 81-053-H on or about April 24, 1981. Docket No. 

81-052-H enccmpa5ses those appeals taken by Susquehanna at Docket Nos. 80-012-B, 

80-031-B, 80-105-B, 80-116-B, S0-~8-B, and 80-172-H. Docket No. 81-053-H en­

CCiriJa5Ses those appeals taken at Docket No. 80-208-H. 

In. his notice of appeal, appellant Cai11};bell claims he first received 

written notice of the action for which review is sought on March 24, 1981, thus 

rendering his appeal timely for purposes of Rule 21.52. 

·Lyncott in its present notion seeks to dismiss each of Campbell's 

appeals with regard to DER' s waste stream approvals. Lyncott argues that these 

appeals are un~ly under this board's rule 25 Pa. Cede §21.52 in that Lyncott 

alleges that Ca!rq?bell had actual notice of and had received written copies of 

each of the waste stream approvals as a party litigant in EHB Docket 76-117-B 

and as recipient of notices of appeal filed by the County p~ior to 30 days before 

the instant appeal was filed. Lyncott also cites campbell's claim in a brief 
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filed by carrpbell; in defense of an~~eaz;lier"'Lyncott att:e:rpt to dismiss him· as a 

party; that he had actively -participated in the-appeal filed at EHB Docket 

76-117-B and had closely rronitored DER's actions with respect to.said landfill. 

The wide local publicity concerning said waste stream approvals is also 

cited by Lyncott as a reason that Campbell had or should have had notice of these 

approvals long before his filing of the instant notices of appeal. 

In his response to the abqve allegations cartpbell does not deny that the 

instant notice of appeal was filed rrore than thirty (30} days after he knew or 

should have known of the actioris for whieh review is sought. Indeed, cartpbell 

admitted as nn1ch in paragraph 2 of his answer to Lyncott' s notion to dismiss. 

campbell does, however, deny that this actual not:tce of the waste stream approvals 

or even receipts of copies thereof from parties other than DER constitutes the 

type of notice which aptivates the 30 day period in 25 Pa. Cede §21.52. (Lyncott 

admits that no notice of any waste stream approval was published in_ the Pennsyl­

vania Bulle!'tin and thus, if 25 Pa. Code §21.52 is activated it must be because 

" ..• the party appellant has received written notice of such action ••• "} 

The starl:ing point for the resolution of this issue is the indisputable 

fact that this board lacks jurisdiction to hear appeals which are not timely 

filed Toro DeveZopment Company v. DER, -- Pa. carmonwealth Ct. I 425 A.2d 

1163 (1981) ; Lebanon County Sewage Council, v. DER 1 34 Pa. Cannonwealth Ct. 247, 

382 A.2d 1311 (1978}; Rostosky v. DER 1 26 Pa~ Ccmronwealth Ct. 478, 364 A.2d 761 

(1976). 

On the other hand, neither this board nor Carm::mwealth Court has pre­

cluded an appellant fran his day in court where he did not know if the DER action 

in question even where he had reason to know of such an action Wrightstown Town­

ship v. DER 1 EHB Docket No. 75-307-W (1977}; Ravotti v. DER, EHB Docket Nos. 

78-131-B and 78-134-B (1979}. 
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Perhaps the closest-analogy to: the instant matter. occurred in Com'ly 

·and Stee'le v. DER and.:Wiahard Sewer Company~ Permittee, ·EHB DoCket Noe 80-060-H 

(1981). In the Stee'le matter, Mrs. Elizabeth Steel~, the :penn:ittee, had appealed 

one DER action relating to the proposed package sewage trea1::Irent plant of Wichard 

Sewer Ccrcq?any but did not appeal the challenged NPDES permit issuance for nore 

than a year after its issuanCe. Stee'le is distinguishable fran the instant mat­

ter in that in Steete there was no_proof that Steele actually knew of the penn.it 

at issue and she certainly had not received a copy of this pennit. '!his opinion 

does, however, evince this board's policy of avoiding .imposition of the harsh 

sanction of 25 Pa. Cc:xie §21.52 except in the clearest case. Sllnil.arly, in R. 

Czambe'l~ Sr. v. DER, EHB Docket 80-152-B, thi~ l::xJard refused to quash an appeal 

on the ground that it was not perfected as required by 25 Pa. Code §21.-5l(f) (3) 

where there had been t:i.Irely filing of the appeal. 

In the instant matter there is no dispute that the appellant did not 

and has not. received written notice fran DER of the presently challenged actions. 

We believe that 25 Pa. Code §21.52 requires that the written notice must be fran 

DER to activate that section. Clearly, this reading of 25 Pa. Code §21.52 is in 

keeping with the spirit of this board's legislative mandate which is to hold 

hearings and issue adjudications on final actions of DER, 71 P. S. §510-21. 

Moreover, it's in keeping with the_spirit of Pa. R.C.P. 126 which although not 

binding upon this board does offer the distilled wisdcxn of this Corrn'onwealth' s 

judiciary and bar. 

Further, it cannot be ignored that this matter has drug. on in large 

neasure because of the many pre-hearing notions filed by Lyncott. Instead of 

being an innocent party which was misled by campbell's failure to earlier apJ;Jeal 

DER' s waste stream approvals, Lyncott has known that it -would have to defend these 

approvals since the County filed its t:ine_ly ap:peais. 
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Indeed, Lyncott even ~knew· ·that Carcpbell, et al. ~,were likely to appeal 

· the waste stream approvals. ·· 'Ihus, Lyncott eould have requested · DER to publish· 

its waste stream approvals in the Pemisylvania Bulletin or to directly serve 

cop:i,.es of such approvals on the present appellants. Clearly, these are the ways 

DER could and should preclude the hypothetical problem raised .in Lyncott' s brief. 

Finally, Lyncott raises a laches argument against Campbell but as 

campbell correctly notes, on page 8_ of its brief, to assert the doctr.ine of 

laches in Pennsylvania, one ImJSt dem:mstrate actual prejudice. Neither .in its 

initial nor in. its reply brief has Lyncott presented even an argmnent as to 

why it is prejudiced by Carrpbell 's delay .in filing his appeal. It a~s that 

Lyncott' s only prejudice would be to its scherce of avoid.ing a hear.ing on the 

neri ts regard.ing the waste stream approvals by dispos.ing of all possible parties 

to such an appeal. 

... ORDER 

AND NOW, tlrl.s 6th day of October, 1981, ·Lyncott Corporation's Motion 

to Dismiss is denied, the board's order of general continuance dated June 17, 

1981 is dissolved and Lyncott and DER are directed to comply with this board's 

?re-Hear.ing Order No. 1 on or before October 23, 1981. 

DATED: October 6, 1981 

cc: Bureau of Litigation 
IDuis A. Naugle, Esquire 
Robert J. Shostak, Esquire· 
Stirling Lathrop, Esquire 
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The Honorable Dennis J. Hamish. 
Page 2 
April 27, 1981 

4. DER will assume no responsibility for assuring the County of 
actual access to the site. 

The above is offered by DER in lieu of a fonna.l Board order and in 
an effort to be responsive to the County's request despite DER' s belief 
that the County lacks any legal authority for the request. 

IAN/dlh 

cc: Gerald C. Grimaud, Esq. 
Robert J. Shostak, Esq. 
Stirling E. lathrop, III, Esq. 

L) " 
5'71{ 
~~~~UGLE 
Assistaht Attorney General 
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COMMDNWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL .HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

CHIPPE!'VA TOI'~SHIP SA""'ITARY AUI'HORITY 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-115-M 

OPINIC:N AND ORDER SUR 
1-0I'ION FOR PROI'ECI'IVE ORDER 

By: Anthony J. Mazullo, Jr. , ~lernber 

.. 
Chippewa Township Sanitacy Authority (appellant) filed its first set 

of mterrogatories upon the Ccrrm:!nwealth (DER) I and DER filed its responses there-

to, along with its rrotion for protective order. Appellant filed an answer to 

DER' s rrotion, and the matter is presently ready for decision. 

DER based its m::>tion for a protective order upon the alleged unreason-

ably oppressive and· burdensome nature of providing answers to the questions pro-

fOunded by appellant ill its interrogatories. DER objects to l;J.aving to provide in-

formation on 642 NPDES }?el:ITiits since such infonnation is to be found only in DER' s 

six regional offices, and not in one centralized location. 

DER argues· that, pursuant to the provisions of Pa. R.C.P. 4006 {b) , such 

info:r:IL'.ation as that sought by appellant can be secured by appellant at any, or all, 

o~ DER' s regional offices, and DER has agreed to penni t appellant to review the re-

levant files, records and documents thereat. 
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TlU.s partj c'.l :::u:-_ issue has been before the b)ard on other occasions, and 

it has consistently held that the production of files, as rE:.'qUested by appellant, 

is unreasonably burdensome, and violative of Pa. R.C.P. 40ll(b), and 4006(b). 

See, for instance, Mill Service~ Ina. v. Comm. of Pa._, et al~ EHB Ibcket No. 80-

078-H, opinion dated October 31, 1980. 

0 .R.D·E R 

AND NOiV, this 30th day of" November, 1981, it is hereby ORDERED that 

upon advance notice and request from appellant, Chippewa Township Sanitary 

Authority, and during no:rma.l business hours, DER shall make all municipal NPDES 

pennits, discharge rronitoripg reports, DER perfonned effluent analysis, and 11rrodules 

for land develq:mmt" for 1980 and 1981 available to appellant, or its representa-::: 

ti ves, to review, inspect, and copy, if so desired. 

Such review, inspection and copying by appellant may be made at any 

of DER's six (6) regional offices, within forty-five (45) days of date of this 

order. 

DER may inp:>se upon appellant a reasonable charge for use of its dupli-

eating a;rui;PtEilt and paper. 

DATED: November 30, 1981 . 

cc: Bureau of Litigation 
Richard S. Ehmann, Esquire 
George A. Verlihay, Esquire 

ENVIRCNMENTAL HEARING BOARD 
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.. COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 787-3483 

OONALD T. CCDPER Docket No. 81-032-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and HEIRS OF CLARENCE MERCA'IORIS, Intervenors 

ORDER AND OPlliiiON SUR PETITION 'ID INTERVENE 

Donald T. Cooper applied to DER' s Bureau of Dam Safety, Obstructions 
. ... 

and Stonn Water Management for a pennit to install and maintain a boat dock on 

Conneaut Lake at the foot of Oaknere Place in Sadsburg Township, Crawford Cmmty. 

On February 24, 1981 Mr. G. E. Kyle, Director of DER's Bureau of Dam.S and Water­

ways Managerrent denied said applicati<;:>n. Mr. Cooper has appealed this action 

of DER at the above-caption. 

The heirs of _Clarence Ji.1ercatoris have petitioned to intervene in the 

atove-captioned matter and alleging that they own the property adjacent to the 

dock in question and that they have not given their pennission to the dock. 

The appellant in his answer to said petition asserts that he owns the 

property in question and therefore opposes intervention. DER takes no position 

on the petition for intervention. Since it appears that the fact at issue on 

-b~ question of intervention (ownership of the land fran which the dock extends) 
; . . 

is also the rrost material fact at issue on the rrerits and that this issue is 

hotly contested;. the petition shall be granted.' 
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ORDER 

.AND NCM, this 23rd day of April, 1981, the petition to intervene (of 

the heirs of Clarence :r--Ercatoris) is granted. 

cc: Bureau of Litigation 
Richard S. Ehmarm I Esquire 
Harvey E 0 Robins I Esquire 
Kermeth C. Thiess 1 Esquire 

DATED: April 23, 1981 

-512-



OONAID T. COOPER AND 
KATHLEEN COOPER 

v. 

COMMONWEALTH OFPENNSYLVANIA 

ENVIRONMENTAL· HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Marker Street 

Harrisburg, Pennsylvania 17 J OJ 
(717) 787-3483 

Docket No. 81-032-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and THE HEIRS OF ClARENCE MERCA'ID~S, INTERVENORS 

OPTI~ION SUR PETITIONS roR 
REHEARING AND ROCONSIDERATION OF DER AND lNTERVENORS 

... 
On August 24, 1981 this :board issued its adjudication in the above-

captioned ·matter. This adjudication was drafted by the undersigned but was 

approved by :both of the two merrbers of the Environnental Hearing Board, Paul E. 

Waters and myself. 
.... 

Mr. Waters resigned fran the :board during September of 1981 leaving 

rre, at the present time, the sole member of the :board. Two other persons have 

been naninated to fill the boc;rd' s two vacancies but at this time neither per-. 
son has been confi.nred. Since adjudications are supposed to be issued by a 

majority of the :board, i.e., at least two rrembers1 there is sane question as to 

whether a single member can issue an adjudication at least in the absence of a 

stipulation to that affect by all parties. Moreover, it would seem to make 

little sense for rre to reconsider my own adjudication alone. 
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Tfierefore, because I krieW. that one of the board ccinili.dates was having 

his confirmation hearing during September 1 I awaited the outcc:rce of this hearing. 

Unfortlmately 1 action on his candidacy has been postp::>ned until· October. In 

the meant::i.Ire the 30-day period within which to appeal the August 241 1981 

adjUdication passed and on or about September 23, 1981 DER filed a petition to 

revieN the said adjudication with Corrm:mwealth Court. The filing of said 

petition and the passing of t::i.Ire f<;>r filing of said petition for revieN have 

together deprived this board of jurisdiction to consider the petitions for 

reconsideration under the tenns of Pa. R.A.P. 1701 (b) (3). 
-

Because this board no longer has jurisdiction to entertain the said 

petitions for reconsideration
1
it will not issue any order with respect to said 

petitions. 

cc: Bureau of Litigation 
Richard s. Ehinannl Esquire 
Harvey E. RObins 1 Esquire 
Kermeth C. 'llll.ess 1 Esquire 

DAT.ED: October 11 1981 
vp 

~ HEARING :OOARD 
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COMMONWEALTH OF PENNSYLVANIA 

-ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

DELTA EXCAVATING AND TRIJCKING 
CDMPANY, ~-

Docket No. 81-080-H 
and 

81-087-H 

v. .. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER SUR DER 1 S 
l>DTION FOR A STAY OF DISCOVERY 

The above-captioned appeal is fran DER 1s denial on Hay 15, 1981 of ... 
appellant 1 s application to :m:::xlify its sani ta.:ry landfill penni t. On the saiiE 

day that it denied appellant 1 s application the Camonwealth filed criminal 

ccmplaints against the appellant and its president. (Criminal infonnations 

were filed by the Carrm:mweal th on the· same charges against the said defendants 

on July 16, 1981..} The criminal proceeding is bas~ upon the same alleged act 

which ccmprise DER 1 s reason for denial and has been rescheduled for hearing 

beginning on November 16, 1981. 

On or about September 2, 1981 DER filed a motion to stay all dis­

covery in the instant proceedings. The Corrm:mwealth argued that as a defen-

dant in the criminal proceedings the instant appellant would noi; be ent,i tied 

to take the testirrony of the Carmonweal th 's witnesses and thus, permitting 
. . 

discvoery in the instant matter would_ be granting appellant discovery which 

it would not be able to obtain in the criminal proceeding.. Appellant has 
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answered- the''DERnotion- and both. parties--have extensively briefed the issue· .. 

Although, __ as stated just above, the parties have obviously expended 

cx:msiderable time and trouble in researching and briefing this ma.tter neither 

party~ cited a Pennsylvania precedent to the board. The federal cases 

which are discussed have been considered by the board in issuing this opinion 

but since the issue herein involves construction of the Pennsylvania Rules of 

Civil Procedure these cases d6 not rei>resent precedent which we- are round to 

follcw. Western Pennsylvania Conservancy v. DER, 28 Pa. Carm:mwealth Ct. 204, 

367 A.2d 1147 (1977) (re: discussion of federal caselaw on standing). 

Notwithstanding that we are not round by Campbell v.· Eastland, 307 

F.2d 478 (5th Cir. 1962) aert~ denied, 371 u.s. 955 (1963) ,which appears to be 

the only Court q~ Appeals . decisiqn on point·we are :persuaded that this case 

enumciates a sound public policy, to wit, that, in certain circumstances, where 

criminal and civil matters are simultaneously proceeding betw-een the government 

and one of its citizens, the defendant citizen should not be entitled to make 

use of- the rrore liberal discovery pennitted under the civil rules of procedure 

to -obtain infonnation to prepare his defense in ·the cr.iminal matter. The Court 

in Camp be "l "l ~ supra, is clear, havever, that it is not setting a hard and fast 

rule that a stay of discovery should not be issued in every situation. 

We do agree with the appellant's analy~is of Campbell-~ supra, and we 

agree that instant ~tter can be -factually distinguished fran campbell. For 

example, it is clear- that in Campbell the civil suit was merely "a tactical 

maneuver to gain advance infonnation on the criminal case" whereas pursuit of 

the appeal in the instant rna.tter- is essential for- appellant's business. 

Secondly, in Campbell.~ supra, the discovery solicited was overbroad 

burdensane, and irrelevant to the civil proceeding (but useful in the cr.iminal. 

proceeding) whereas, here the relevancy of the reqliested disoovery is not 
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-··- · denied-- and ·no accusations· concenrlng- the,. breal th or burdensare nature· of the 

requested discovery have been lodged .. Thirdly, the::...defendant in CampbeZZ~. 

suprawas simply not prejudiced by staying discovery in his civi_l matter pending 

reSolution of the criminal matter since his civil matter solely involved nnney 

(it was a tax refund suit· and he. wo:uld get his refund if he prevails) • DER' s 

denial of appellant's application, ha.vever, precludes him fran conducting a 

solid waste business. and even if appellant preVails upon appeal it ;is. hardly 

likely that he will be able to obtain damages for his expecte:i profits last 

by virtue of ·the denial. 

Appellant has also 'urged tipon ·us the distinction that here the Camon­

wealth initiated both the civi~ and criminal actions- whereas in Canpbell the 

criminal. defendant: was the· civil plaintiff. DER counters with citation in its 

reply·brief to cases where the United States initated both civil· and criminal 

actions yet discovery in the civil action _was stayed. We w:::>uld agree with the 

Ccmtonwealth on this point; its election of remedies should,.not be chilled •. 

In sum, we agree that th~ instant action sufficiently differs fran 

CampbeU~ supra, :.that all discovery in this matter. need not be stayed (as 

requested by DER) 11I:)ending the final dispostion of the criminal case .. since 

tis could in appeals and even trials on· sc::m= or all of the cr:i.minal charges. 

We do reel, however, that since less than two weeks will expire 

between the parties 1 receipt of this order and the trial date in the criminal . . 

matter we will stay all ·discovery until November 17, 1981 just to enstlre 

that the parties 1 attention will -not be distracted from the pending trial . 
• 
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AND NOW 1 this 6th day of November, 1981, the CamonNealth • s 

rrotion for a stay of discovery is granted until Noverrber 17 1 1981 and said 

stay shall dissolve by -its own tenns on that date. 

DATED: Noverrber 6, 1981 

cc: Bureau of Litigation 
Lynn Wright 1 Esquil:-e 
Barbara McDenrott, Esquire 
John F. Stoviak 1 Esquire 

ENVI~NMENTAL HEARING OOARD 
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COMMONWEALTH OF PENNSYLVANIA r..-. ...~· 

ENVIRONMENTAL HEARING .BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msy lvania I 7 J 01 
(717) 787-3483 

DELTA EXCAVATING AND. TRUCKING _ · Docket No. 81-080-H and 
81-087-H 

<Xll>D?ANY, n~c. , ..... 

v. 

COMMONWEALTH OF PENNSYlVANIA . 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION .AND ORDER SUR DER Is 
· SOCOND 1-DTION FOR A STAY 

. OF DISCOVERY .AND !•m'ION FOR PIDTECI'IVE ORDER 

This matter involves DER's attanpts to postpone appellant's noticed -... 

deposition of Mr. Janes P. Snyder, Assistant Director of the Bureau of. Solid 

Waste Hanage;:rent with· DER tl:'i:rough the filing of notions for a stay of discovery · 

and a protective order~ The basis of pER's notions is that the appellant herein 

is also the defendant to a criminal action arising from the same alleged acts 

which gave ri!:ie to the solid waste disposal application denial appealed herein. 

DER argues that Hr. Snyder would not be available for a deposition in the crim-

inal action and infonnation obtained in his de:posi tion could be used by appellant 

as a defendant in the criminal matter. 

DER' s argument was addressed in the opinion and order issued by this 

board in the above-captioned matter on November 6, 1981 and the board sees no 

reason to change that opinion and order but rather a proofed version thereof is 

incorporated herein and attached hereto. In its new motions DER cites us to. 
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·no nEM authority but does ]?oint out that the criminal matter was not tried on 

br alSbtit November 16, 1981 as initially represented and that a nEM trial date 

has yet to be scheduled in the Mercer County Court of Comnon Pleas to which 

-t-"1:; matter was transferred by appellant's (defendant's therein) request for 

· a change of venue. 

Acting upon the said representations, this board on November 6, 1981 

had stayed diseovery until Noveml:>el;: 17, 1981, but the board did s~ as stated 
... 

in its opinion to avoid the necessity of scheduling depositions .on short notice, 

i.e., as a courtesy_ to DER's counseL ... The board felt then and still feels that 

the right to full discovery granted by the Pemnsylvania Rules of Civil Procedure 
. - . . 

should not be llinited or abridged unless it has been clearly demonstrated that 

the action before this board is nerely a tactical mane~er to gain advance infor­

mation for a parallel criminal action. Here there has been rio such shewing. 

ORDER 

AND NOW,. this 17--fh day. of December; 1981, DER's rrntions for protective 

order and stay of discovery are denied. 

cc: Bureau of Litigation 
Lynn Wright, Esquire 

· Barbara McDenrott, Esquire 
John Stoviak, Esquire 

DATED: December 22, 1981 

··-- / 
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ELTRA COR.."DQRATION 

. . COMMONWEALTH OF PENNSYLVANIA 

-ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-34~~ 

Docket No. 81-112-W 
STANLEY G. FlAGG DIVISION 

v. 
·. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTIUON AND ORDER SUR 
CG1l·DNWEALTH Is .HJTION 'IQ DISHISS 

On or about June 24, 1981 the present appellant, Eltra Cor:?<Jration a 

Stanley G. Flagg Division, received fran the Ccmronwealth of Permsylvania, 

Department ·of Enviromleiltal Resources (DER) an NPDES pennit including certain 

new or newly effective conditions. Appellant's appeal fran said pennit was 
. -

filed with this board on or about July 27, 198l.sorne 33 days after appellant's 

receipt thereof. 

DER has filed a rrotion to disr.:ri.ss appellant's appeal based up:m 

section 21.52(a) of this board's rules 25 Pa. Code §21.52(a). Appellant admits 

to the date of its receipt of the NPDES pe1.-mit and to the date its appeal was 

received by tl1is board but appellant, nevertheless, deriies that §21.52(a) 

precludes our jurisdiction of tl1e instant matter. 

Appellant first argues t...'la.t §21.52(a) is a nullity because it violates 

Article I, Section 2 of the Cc:x'!Ironweal th' s Constitution. In essence appellant 
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--- argues that the·EQB by- prafuil.gating 21.52 (a),- which reads as follows has unlaw­

fully limited this board's jUrisdiction. 

11 (a) Except as specifically provided in §21.53 
of this title (relating to appeal nuna pro tunc) , 
jurisdiction of the Board shall not attach to an 
appeal fran an action of the Depa.rt:rnent unless the 
appeal is in writing and is filed with the Board 
within 30 days after the party appellant has re- . 
ceived written notice of such action or within 30 
days after notice of such action has been published 
in the Pennsylvania Bulletin uriless a different time 
is provided by statute, -and is perfected in accor­
dance with subsection (b) of this section. 11 

Appellant has acknowledged the problem with this argument, i.e., that 

the very statute which sets this board's jurisdiction, Section 1921-A of the 

Administrative Code of 1929, as amended, 71 P.S. §510-21, in §510-21 (e), specifies 

that hearings of the board shall be conducted in accordance with EQB rules and 

regulations including 11 
••• time limits for the taking of appeals". Further, as 

appellant ackna;,ledges Ccmronwealth Court in Rostosky v. DER, 26 Pa. Cnwlth. 478, 

364 A.2d 761 (1976}; Lebanon County :Jewerage Counail v. DER, 34 Pa. Cnwlth. 244, 

382 A.2d 1310 (1978) and Toro Development Company v. DER, Pa. Cnwlth. -- ---'' 
425 A~ 2d 1163 (1981) has specially approved the 30-day time limit in §21.52 (a) 

and held it to i.rrq;x:>se limits on this board's jurisdiction. 

Not surprisingly, appellant is not pleased by the cited authority and 

suggests that the Pennsylvania Supreme Court may reverse these decisions. . Unless 

and until that happens we are bound by said decisions and therefore we reject 

appellant's first argurrent. 

Because we have rejected appellant's first argument, its second argu-

ment falls of its avn weight. Since §21.52 (a) is jurisdictional we have no 

discretion to exercise regarding a tardy appeal, Rostosky_, supra, and thus 

we cannot abuse our discretion by denying appellant's apPeal. 

--
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·Appellant's filial: --arg-IJITe!lt -rests upon the -uncontested _fact- that DER 

published notice of issuance of the NPDES pe:rrnit at issue in the July 18, 

1981 Pennsylvania Bulletj,n (ll Pa. B. 2585, Vol. 2). Appellant argues that 

§21.52 should be construed to read that an appelJ.;:>n_t. has 30 days within which 

to appeal fran a DER action and that this period runs fran appellant's receipt 

of written notice of such action or fran publication thereof in the Permsylvania 

Bulletin which ever is later. Unfort::imately for the a:ppellant, the language 

it would read into §21.52 (_a) simply does not appear therein. l-breover, as 

appellant again ackno.vledges, the construction of §21.52(a) which it sponsors 

J.s at variance with other sections of 25 Pa. Ccx:le Chapter 21. 25 Pa. Ccx:le 21.36, 

which deals specifically with the effect of publication of notice, states that 

publication of a notice of action by DER " ••• in the Permsylvania Bulletin shall 

constitute notice to •.. all persons, except a party, effective as of the date 

of publication." 

In its brief appellant spins an ingenious argurrent to support its 

ass~on tlla.t a permittee is not a "party" within the meaning of §21. 36. Ho.v­

ever, appellant overlooks 25 Pa. Code §21.5l(g) which ·states that: 

"(g) The service upon the recipient of a pennit,. 
license 1 approval, or certification, as re:;ruired -by 
this section 1 shall subject such recipient to the 
jurisdiction of the Board as a party appellee." 

Clearly, the appellant became a "part:j" to the instant matter upon 

receipt of the NPDES pennit. 

Prior to that point publication by DER. of notice of issuance of said 

permit would not have affected the appellant's right to appeal (it would still 

have 30 days f~am receipt of the NPDES pennit to lcx:lge an appeal) 1 ·_and con­

versely, upon receipt of said NPDES pennit its 30~y period began .to run re­

gardless of the publication date in the Pennsylvania Bulletin. 

1. Indeed the purpose of §21.36 seems to be to protect pemd.ttees from 
premature publication of their penni ts by DER. 
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. - ... ·· In conclus±orri it may:·1:>e that :DER • s publication -of notice in. the 

Permsylvania Bulletiri. ·•unintentionally misled. appellant as to the pro:t:er apJ?eal 

date. If this is true, ap:t=ellant could qualify for an appeal nun.a pro tuna 

pursuant to 25 Pa. Code 21.53. Sharon Steel Corporation v. DER, 1978 EHB 205, 

as affinned 28 Pa. Cnwlth. Ct. 607 (1977}; Albert Comly and Elizabeth Steele 

v. DER, et aZ., 80-160-H issued May 13, 1981. . Unless this is true, however, 

this board has no other option than to dismiss appellant's appeal. 

ORDER 

AND NOW, thi$ · {J//(. day of Decanber, 1981, appellant's appeal is dis­

missed subject to reactivation ;i:.f ap:E;Jellant can plead and prove that it's agents 

were misled as to the ap:t=eal date fran the said NPDES pe:rmit. Appellant shall 

have 30 days fran the date hereof in which to plead in accordance with the 

cited authority. 

DATED: December 8, 1981 

cc: Bureau of Litigation 
Kermeth A. Gelburd, Esquire 
Harold J. Wallurn, Esquire 
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QO}Y!MONWEALTH OF PENNSYLVANIA 

. -:ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvani.:: 17101 
(717) 7:::7:, )3 

cn:-r10NWEALTH OF PENNSYLVANIA, 
DEPARIMENT OF ENVIRONr·ffiNTAL RESOURCES 

Docket No. 81-081-cP-W 

ENVIROGAS, INC • 
. . 

• 

v .. 

OPINION AND ORDER SUR APPEI.J:ANT Is 
PRELll•ITNARY OBJECTIONS AND arHER l·1A'ITEPS 

On or about June 3, 1981 the Cmm:mwealth of Pennsylvania, Deparbnent 

of Environmental Resources (DER} filed a cc::.rrplaint for civil penal ties wi.th 

this board. DER accc::!ITY?lished service of said carpla.in,t upon defendant, Envirogas, 

Inc., a foreign corporation registered to do business in this Ccxtm:lnwealth by 

mailing a copy of said canplaint with a notice to defend to defendant's offices 

in New York state. 

DER received a retunl receipt card indicating that the said corrplaint 

had been delivered to defendant's office on or about June 9, 1981. 

The defendant has filed preliminary objections to said complaint in 

the nature of a petition challenging the service of said canplaint and conse-

quently the i-:n personam jurisdiction of this board over the defendant. The 

defendant also filed a motion to strike said complaint for the sar.~e reasons 

' 
and a motion . for a more specific pleading. DER has responded to said prelirnin-

ary objections and each party has briefed the issues raised. 
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After due consideration of" the" issues cpresented this board has decided 

that said preliminary objections lack merit. 

The defendant contends that DER failed to corrply with the Pennsylvania 

Rules of Civil Procedure by failing to effect service through the sheriff upon 

the secretary of the Ccmronwealth who has been designated as defendant's local 

agent for receipt of process. The defendant .overlooks that the service of a 

civil penalties carplaint is not gC?Verned by the Pennsylvania Rules of Civil 

Procedure but rather by the rules of this board. Specifically, 25 Pa. Ccx:le 

21.32 of this board's rules provides for service of all pleadings and other 

d.oc::urcents specially including. civil penalties complaints inter aUa by mailing, 

properly addressed with postage prepaid. 

There is no dispute that DER follCMed this methcx:l in the instant matter, 

or indeed, that a t:iroely receipt of said complaint was effected by this methcx:l. 

Perhaps defendant was misled by 25 Pa. Ccx:le 21. 64 (a) of our rules 

which provides that "the various pleadings described in the Pe:rmsylvania Rules .... 

of Civil Procedure shall be. the .pleadings permitted before this Board". This 

is indeed true but note that neither this section nor any other incorporates 

and of the service procedures of the Pennsylvania Rules of Civil Procedure. 

Thus, we need not reach the parties' arguments regarding the said rules. 25 Pa. 

Code 21.64 (a) does provide that Pa. R.C.P. 1028 governs the fonn of preliminary 

objections before this board and Pa. R.C.P. 1028 (b) requires that all objections 

be raised at the same t.im:=. Thus, DER is correct that defendant's tardy attempt 

to raise DER' s failure to certify its canplaint as a true copy cannot be considered 

by this board since it was not inc"luded with defendant's original objections . 

. As to defendant's objections in the nature of a rrotion for a m::>re 

specific pleading, this matter was resolved by this board's order of August 14, 
' " 

1981 entered in the above matter. 
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We alSo agree with DER that defendant 1 s objections to DER 1 s interroga­

to:i::-ies and requests for production are ·not well-founded. The defendant, a cor­

:poration, c:anpletely refused to honor either set of discovery on the grounds of 

an alleged Fifth Amendment privilege against self-incr:i.m:ina.tion. Whe11 ::JER 

:pointed -out that a cor:poration sirrq;:>ly does not enjoy such a privilege defend­

ant shifted its ground to an unreasonable search and siezure claim based upon 

the Fourth Amendment. Again defendant 1 s argument is .inapposite since the 

instant matter, by- definition and by precedent is a civl rather than a criminal 

proceeding. 

Apparently- DER has sane reservations to defendant's petition for 

discovery but has yet to articulate the bases of its abjections. Rulings, if 

necessary, up::>n said objections must await further develqments. 

Finally, the defendant had petitioned this board to join certain 

addi tiona! defendants, to wit the Erie County Department of Health and certain 

of its employees has been challenged by DER asserting that this boaJ::'d lacks 

jurisdiction to authorize such a joinder. Prior to the Camonweal th Court's 

opinion in Stevenson v. CommorTliJeaZth3 DepCll'tment of Revenue, (April 25, 1980) 

413 A.2d 667 this board had agreed with DER's :position. However, our reading 

of Stevenson3 supra, in DER v. ConsoZidated RaiZ_ Corporation and Drake Chemi­

aaZ3 Ina., 80-069-cP-W (issued July 25, 1980) convinced us that we do have 

jurisdiction to entertain third-party carplaints in civil penal ties proceedings. 

(Note that only full canpl~ts and not praecipes are included.) Of course,-

we express no opinion as to whether defendant's proposed canplaint would be 

meritorious or even legally sufficient to resist prel:i.m:ina.I:y objections. This 

issue too, must await future events. 
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ORDER 

AND NOW, this 8th day of Decanber, 1981, it is hereby ordered that: 

a) defendant's pre1Jr--7nary objections are dismissed, 

b) defendant shall answer the DER ccrrplaint in the above-captioned 

matter on or before December 31, 1981, 

c) defendant's objecti9ns and supplerrenta.l objections into DER' s 

request for production of doc\.lm=nts and interrogatories are dismissed. 

d) defendant shall make a full answer to said ~te:i:rogatories and 

produce said documents at DEI3-'s Erie Offices on or before December 31, 1981, or 

at such other tim=s and places as may be agreed to between defendant and DER, 

e) DER shall . answer or object to defendant's interrogatories on or 

before December 31, 1981 or at such other t.irre as may be agreed to between 

defendant and DER, 

f) defendant may file and serve cc:::np~t against third parties as 

per this board's rules. 

DATED: December 8, 1981 

cc: Bureau of Litigation 
Paul F. Burroughs, Esquire 
W. Richard cc:Mell, Esquire 
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·· .. _, ··· -- ·--~_o:_COMMONWEALTH OF PENNSYLVANIA 

In The Matter Of: 

.. ENVIRONMENTAL HEARING BOARD 

', . 
-! 

; - .J 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 

{1'!7) 787-3483 

G. E. LANDFILL OPPOSITION 
CONJ:.HTTEE ,.> · 

Appellant, .. _ 

vs. 

17101 

COl'fr:.ION\.JEAL'TH·cOF ·PENNSYLVANIA-:.--:~. 
DEP ARTI1ENT OF_ ENVIRONMENTAL , 
RESOURCES:,· .! 

Dock-et. No. · 80-141-S _,,. ·:.-

Appellee,· 

and 

GENERAL -ELECTRIC .COMPANY;····· 

OPINION·. AND :ORDER;·SUR APPLICATION~:~ :~o-_: 
FOR SUPERSEDEAs-=-~-=-~

0 

On July 21, 1980~ the Department of Environmental Resources--

( -D.E.R. ), by its Regional Solid Waste Manager, issued a permit to 

General Electric Company ('G.E. ) under the t·erms of-which D.E.R. 

authorized G .. E. to construct. a "Class· II'' demolition waste .landfill 

...... · . 

. . 

on a site in Harborcreek Township, Erie County. This-permit-was issued 

pursuant to an application filed by G.E. to which there.was appended 

various supporting exhibits. --This permit, No. 101219 ;·.was conditioned 

on the disposal of only "Class I" and "Class·II"-demolition wastes . 

.. _,.-52-9-: 
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---.-In -Chapter 75·; -Se-ction 75.1 of -the_ Rules and Regulatiqns 

adopted by the Environmental:·Quality Bqard -pursuant to the Solid Waste 
- :i!o 

--· . 
Ma.nagement Act., Act of July 31, 1968, P.L. 788, "No. 241, 35 P~S . 

• i 
§6001~ et. s~q, said section found at 25 Pa. Code §75.;1, the term 

"constructidn and demolition- waste'-'-- i-s defined as "waste building 

materials, dredging materials,- gr~bbing waste, and rubble resulting 

from construction, remodeling, repair and demolition operations. op 

houses , ... commercial buildings and other structures and -pavements".:-

In Chapter-:.'75, Section 75.33-of said:·Rules ·and Regulations,--

25 Pa. Code -·§]5:. 33, · construction --and demolition wastes _are classified_ 

into three -separate classes,- Glas_s_L, Clas:s_- II. and Glass .. III.: , Furthermo:r 

in said- Section there are landfill design· and operational stan-dar-ds:-

provided; depending upon the "class'1 ef· the construction and demolition 

waste to be deposited. 

In its application for-.this.:permit:, G.E .. stated -that.-it sought 

to deposi_t soil; rock;-stone ,.. -gravel:;'--brick:;:::-£urnace:;:.~b.r"i-ck.;: concrete ·" 

blockand· wood.:-.blocK::_::vacuum impregnated· with woodc·pres_ervative:.:::.::.-:.· -

An entity 'known~s~G.E-~·-Landfill- Opposi-tion.-~omm:i-ttee --(_Opposition-­

Coimllittee ·~)-.. filea a- timely appeal- to this Board from the action· of 

D.E.R. by which said permit was granted. 

On Hovember 26, 1980, and on. ~December 1 and. December 2; 1980, 

the hearing on- the merits of said appeal was held and--completed· before 

Louis R. Salamon,: Esq., a hearing examiner appointed by this Board. 

During the course of this hearing the Opposition Committee; by 

counsel, attempted to show that· wood block impregnated· wi·th ·wood 
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:--~::·preservative·· (creosote} and tha"t furn~ce brick were not Cl<~:ss I 

or Class II- construction and demoLition wastes and that the manner 

• in wl:i'ich said site was planned and_ designed, per said application, 

would not cause said site ,to-·meet certain of the desigrt and operational -­

standards- for a C1 . .iss II demoli"tion waste landfill as set forth in 

25 Pa. Code §75.33. 

It appeared, from the testimony of a D.E.R. Reg~onal Solid Waste 

Facilities Supervisor, ·-that D~E.-R_ believed that the waste which G ... E. 

intended:· . .to· dispose·-of in: its prOQOSed :-landfill was really Class ,I 

' ' construction al'l:d dem()lition. waste_·:_-. .Notwithstariding this ~.belief, __ _ 
. ·. . 

D. E .-R.- _·suggested: t·o""" G. E. ·that_ .'it shouid.c-a·p.ply:.._for a Clas·s~ II p·ermit, the 

design .and operationaL standards,:.for whi-ch =are ·stricter than· those ,.=·-

necessary to be implemented·-and-maintained.in order to secure a 

Class I permit, because D.E.R .. believed that extra protection was 

necessary as to the wood block inipregnated_.with creosote. 

On December 2., 1980., th~ final·:;;day .. ilf:e :the hear:ing~ on_, the_-_-:. 
. . 

merits in: this: matter, -D-. E. R.-.:.. apparent:ly-- became :so. sufEic-i.·entlyc,:~-;-

convinced~·that-.. the- Opposition .Committee ·had- established-:that :the -

G.E. site, as planned and designed~- would not meet certain. of· the 

design and operational standards for a Class II demolition waste 

landfill,-that it announced, by counsel,- and with the apparent 

acquiescence of G.E., that .. the.G.E. permit would be modified so-as 

cause it to be a Class -I permit. This announced modification.did not, 

however, mean that any of. the waste which.G.E. intended to-dispose of 

at said site wo'uld be excluded.,. Since;,··a-ccording to D.E:R:,. all 
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such waste was Class· -L·construction. and demolition waste al)ywa:y, and 
I 

since the site, as planned--and designed, was satisfactory as a 

Class I demolition waste landfill, G.E. would not be required to 

eliminate any of the waste which it planned. to dispose of at : 

said site. 

On December 24, 1980, we received the written manifestation of 
I ·• 

this modification. in a. writing from D.E.R., per its Regional Solid 
,. 

Waste Manager,-to G.E .. -We have:no evidence that G:-E. has objected 

to this modification. · 

On December- 26, 1980, we received an app-lication for the 

issuance -oE a- supersedeas ·from the .Oppositi~n Commit-tee,- per its 

counsel. 

According to the unsworn al·legatipns-"contained· in this . · 

application,- G~E. has commenced the clearing of said proposed landfi-ll 

site, G.E. has begun to erect·fences around said· site and G.E. 

has begun- :t;o_ construct:· certain~ drainage -d,itches-.·at said site.:-.;_· 

During.-t~e: course...: -of-· a ·confererice--·call .between·rJ!ear-ing· Ex?-mine·r -- ·- _ 

Salamon=and :counsel.-·· fo-r -the -p·arties, · couns-el decided .. that there was· 

no need to hold a hearing on said application because all the facts 

necessary to be known with regard to this entire mat.ter had been 

developed at the hearing on the merits. 

On January 5, 1981, we received the answ:er of D.E.R. to said 

application. We have not yet received any written response from G.E. 

thereto, but during said conference cail between Hearing Examiner 

Salamon and -counsel for the parties·,· counsel for G. E. revealed that­

G.E. opposed said application. 
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···We will dispose 'of this application,~.-.notwithstanding the fact 

that we have not: yet had the-opportunity to review the transcripts 

of those portions of the hearing·1feld on November 26 and .December 2, 

1980.· The bases for our disposition will be our review of the hearing 

notes of-Hearing Examiner Salamon.and our review of the transcript 

of testimony taken at the hearing, of December 1, 1980.-

In Chapter 21, Section 21,78 of the Rules and Regulations adopted 

by the Environmental·- Quality. Board which govern ·the p.ractice and 

Procedure before. this Board, · 25 Pa: :Code __ §21-~78:, :·_the--criteria for-----

the grant of a .supersedeas· are set forth ·-as: f-ollows.:.--_ 

"§21. 78 Circums-tances ··affecting grant:...or denia-L·-::~~_ 

. (a) · The c_ircumstances --under. which-:a· supersedeas .:shalT~ be· · 
granted; as well as. the criteria for the grant or denial of a .. 
supresedeas, ··are matters of substantive common ·law~· As a general 
matter, the Board will interpret; said substantive common law 
as requiring consideration·of·the following factors: 

(1) irreparable-harm-to the petitioner; 

(2) the likelihood of. :the pet-it-ioner-'.s- prevai-ling on the 
merits;'- and -..:."·"~' ~-- . 

(3) the likelihood of;, injury "tO· the public--.:c . .: 

(b) A. supersedeas-··shaJ.L not issue.-:±n· cases .where· nuisance­
or signi:f;icant (more than ·de ·minimis} :pollution -or hazard to 
health or safety·.either. exists or. is threatened-during the 
period when the supersedeas would be in effect. 

(c) In granting a supersedea~,, the Board may impose such 
conditions as are warranted by circumstances including; where 
appropriate, the filing of a bond or other security." 

On the basis ~f the admittedly limited review which we have 

made in this matter, we are led to the conclusion that there should 

be no injury to the public by reason of the disposal of any of the 

waste which G. K., under the modified permit which it_ has received, 



( ( ... 

is authorized to dispose of at said site, give~Jthe design a~ 
operation or said site per its e~.isting appJ;icat_ion and plans. 

There was· convincing evidence that thete·is absolutely no dange1; 

that the wood block impregnated with creosote and pltch will leach 

to)the groundwater .. The Opposition Committee did not convince us 

otherwise. 

~.Je do, however, believe that there are. several components of· 

this appeal ascto·which the Opposition Committee is likely to 

prevail-.-· They- relate .to the classifications provided· in Section 
i 

75.33 (b),·:supra;:-,25 Pa.- Code §75:33 ~(b)._--

In Section .75 .. 33 (b),. supra;-: it is provided as-,:follbws :c;:-_.,,. 

"§75-.33: ·:_:-standards ·.for-Construction .and -Demolition: Waste-Disposal. 

(b)· ·For .the purpose of.·. determining requirements· for· permit.., 
site suitability_, ·and operational-compliance, demolition and 
construction wastes-shall be classified. 

Classification of Wastes 

Class - L - waste- materials: .. limited. to -soil,-- rock..,_ s.tone,. gravel, 
brick;· block: and -concre.te:::-,:;-

Class- II waste materials' .resulting from :land clearing, grubbing-; 
and- excavations .. which· may- .inclu-de trees:·;-:brush, 
stumps, vegetative -material-;_--and Class: . .I.~wastes. ·-

Class III -- waste materials resulting from the construction or 
demolition of buildings and other structures which 
may include, but are not limited to, wood, plaster, 
metals, asphaltic pubstances, Class I and Class II 
wastes;~~ -

At this posture, we are led to conclude, from our reading and 

study of the cl.issification scheme provided in Section. 75. 33 (b), 

supra,· that wood block impregnated with creosote and pitch, taken from 

the demolition of flooring at· G.E. ·buildings, is Class III -~.Jaste and 



... 
( .. ' ;; .• 

~· 

not Cla:ss I wast_e. ···We .reach this: conclusion: notw.i·thstandit;ig our 

earlier conclusion that this wood· block. wi1-l pose no th_reat to the 
. 

public if it is deposited at the proposed G.E. l~ndfill as per the. 

method of disposa~ and the site standards which have been approved. 

We reach- this ·conclusion also notwithstanding; the fact that D. E. R. -, 

the agency which is charged with 17he duty to-enforce and implement· 

Section 75.33 (b), supra,. consi_ders this wood block to be a Class I 

waste. Although it is true that the construction o~ a regulation by 

those charged .with· application is .entitled to great weight, __ it is 

also true that-in_the end it is the regulation which is to-govern 

rather than -departmental opinions in, regard .to~·it. -Federal-, Deposit 

Insurance .Corp. v ... Board- of Finance· & ~Revenue., 368 .Pa~ 463 ;-·-84 A. 2d 

495 (1951); Girard School District.v_ Pittenger, -29 Pa. Cmwlth. Ct. 

176, 370 A2d. 420 (1977). 

We are also led to conclude that to the extent that G.E. is 

authorized --t·o .. dispose ,,of~ the waste·-materials--'-which-chave· resulted from 

its land clearing activities~ at its· proposed :site or ~o-·the extent· 

that G.E. believes that it is authorized so to do, such authorization 

is improper because waste materials resulting from any land clearing 

operation are, under Section 75.33 (b), supra, Class II wastes. 

It may very well be that G;E. or D.E.R. can convince us that 

(1) said wood block impregnated with creosote and pitch is a Class I 

waste according to said Section and (2) that G.E. can dispose of 

its own land clearing waste at the very site from which said material 
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resJJ.l-ted without·"vio1a.tion of said ·-Regulati?ri; ; However, a~· this 

stage of the matter we are re1ative-ly--ce·l:'t:ain .that if we do not 

grant a limited supersedeas to the Oppo?ition Committee under the 

terms of which- G. E. is estopped from disposing of said 'tvood block 

and said land clearing. materials,at said-site, the Opposition. 

Committee II)ay . be irreparably harmed ... 
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AND NOW,· -to-wit, this 9th day of .. ·. January 1981, .. 
... ·.i 

upon consideration of the: Application For Supersedeas fil-e:d by the 

G.E. Landfill OppositionlCommittee, Appellant, it is hereby Ordered 

that a supersedeas is granted in this matter, as follows: General 

Electric Company may. (1) proceed to clear the site of its proposed 
' ·. 

demolition waste landfill in Harborcreek Township, Erie County. 

(2) proceed to construct diversion and drainage ditches on said 

site to serve said demolition waste landfill, according to.the 

terms and conditions of its Solid Waste Disposal Permi--t No·. 101219, 

as modified on December 18 · 1980 .. . ' (3) proceed·. to otherwise· prepare 

said site· for the operation of said demolition waste. landfill 

according to the terms and conditions of said. Permit·, as modified 

(4) proceed to deposit Class I demolition wastes at said site 

including soil, rock, stone,· gravel, brick, uncontaminated 

furnace brick and . c.ement. or: concrete· ~block,.·· according to . the 

terms and·~c-onditions. of said:-Permit,as" modi-fied. 

General Electric Company shall not bring onto said site and 

General Electric Company shall·not utilize said site for the 

deposit of wood or wood block impregnated with creosote or wood block 

impregnated with creosote and covered with a coating of pitch until 

further Order of this 'Roard. ·-

General Electric Company shall not utilize said site for the 

deposit of any waste materials or other materials which result from 

any land clearing activity whatsoever, ,including materials cleared 

from said site itself until further Order of this Board. 
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Date.: January 9, 1981 

cc: Bureau of -Litigation -
Paul F. Burroughs, Esquire 
Bradley H. Foulk, -Esquire 
Thanas t·1. Burns, Esquire 

....... -

( 

ENVIRONMENTAL HEARING BOARD 

PAUL E. WATERS 
Chainnan ' . 
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.· -. ··-~·:::... ... c;QMMONW~AL:TH OF PENNSYLVANIA 

· -EN'VlRONMENTr\L ·HEARING BOARD· 

~j,,J~!.'J-

.. 

v. 

.. 

Blackstone Building 
First Floor Annex 
U 2 Market Street 

Harrisburg. Pennsylvania 171 OJ 
(717) 7~7-3483 

Docket No. 81-12Q-M 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTIITO-l A'ID ORDER 

SUR .IDI'IOO 'IO DISMISS 

The D=partrnent of EnvirC>lllleiltal Resources · (DER) has ·filed a M:>tion to Dis­

,.miss the a~al Of Ge:rieral Invesbnent azrl DeVelo:r;:ment Carpany 1 et kl. I Which appeal 

was taken fran the action of DER in refusing to aliow · the · o:>nst.rllction '?f thirty-two 

(32) additional units requiring se.wage oormections to the Chalfont-New Britain treat­

m=nt plant. Appellants have filed an answer to that :rrotion. 

This board is errp:Mered to grant a :rrotion to dismiss, Which is the nature of 

a rrotian for surrrna:r:y judgment, when there is no genuine issue as to any material. fact and 

a party i_s entitled to judgment a5 a matter of law. Kiskimestas Township v. Commonwealth 

of Pennsylvania~· Department of Environmental Resouraes~ EHB Docket No. 78-043-B (issued 

·· ~ber 10, 1980) ,. citing variou.S cases. 

In order that a :rrotion to dismiss be_ granted,· the right of the :rroving party 

must be clear and free from doubt. Berman & Sons~ Ina. v. Pennsylvania Department of 

Transportation~ 21 Pa. Ccmronweal th Ct. 317 ,· 345 A·. 2d 303 (1975) . The consideration of 

the :rrotion to dismiss requires that the l::xJard accept as true all averments of fact 
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pleaded, and the record must be viewed in a light rrost ~avorable to the nonrroving 

~party~ Scha:cten.v~ Albert: 2i2- Pa~, Super. 58, 239 A .. -2d 841 -(1968). 

Der's refusal- letter-of July- 8, 1981- cited two reasons for denial of aP-

pellant's request for additional sewer connections in its developrent,_ narrely: 

1. Appellants' estimate of anticipated water savings were overly 

optimistic and; 

2. No infonnation had 1:Je;:m given to DER which w::>uld have waived the 

requirements of a certain agreerrent (not ·'?f record) entered into be~ the 

appellants and DER dated February 8, 1980 •. 

IIi thek appeal, . the appellants raise questions of fact· regarding anticipated 
- ' 

water savings and changed cir~tances as regards the Consent Order_ ~ Agreercent of 

February 8, 1980. 

IIi order for DER to succeed in ·its notion to dismiss, the board would be re-

quired to overlook these issues of fact presented by the appellants in their appeal which 

we cannot do according ·to the above cited authority. Furthenrore, since the reoord must 

be >vi~ in a light nost favorable to appellants herein, the board must also accept as 

true all avenrents of fact pleaded by the appellants. If one accepts as ·appellants• ·_ 

allege,. that the connection: they seek will not increase existing fldlws~ of ~ewage, the 
,, ' 

' 
right of _DER to preVcrll bec:xJrres extreiiEly doubtful and unclear. Acoordingly, the notion 

to dismiss cannot be granted. 

ORDER 

AND N~, this lJi6thday of .October, 1981, th~ M:>tion to Dismiss, f.iJled by DER 

is denied and dismissed. 

BY: Anthony J. Mazullo, Jr. , Esquire 

DM:ED: October 16, 1981 
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COMMONWEALTH OF:PENNSYLVANIA 

·ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
FII'St Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 01 
(717) 7~7-3483 

AL HAMIL'ION CONTRACTING CX>MJ?ANY 

v .. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES . 

Docket No. 81-051-H 

OPllUON AND ORDER 
. SUR 

DER Is I-miON. FOR SANCI'IONS 

. . . . . . 

T.he above captioned matter involves the appeal by Al Hamilton ·contracting 

·Ctinpany from DER's aema1 of an appliCation for a mine drainage permit. DER in pre­

paration for ·a hearing oil the Ireri ts has served a set of interrogatories upon the ap­

pellant which interrogatories have been ansWered in part and objected to in part by 

the appellant. 

DER has filed a rrot;i.on to dismiss appellant's objections, to caapel appellant 

to answer said interrogatories and to impose sanctions including attorney's fees. 

The appellant filed an answer to DER Is rrotions and oral argument was held 

on said notion on October 29, 1981.. The interrogatories at issue are nurt'bers 3, 5 1 48 1 

,49, SO, 51, 52, 53, 54, 55, 56 and 57. 

Interrogatories 3 and 57 solicit infonnation regarding the relationship 

bei:tveen appellant and Bradford Coal Company. Appellant ?bjects th~t since it and not 

Bradford Coal is the applicant, the relationship between it and Bradford Coal is imnaterial 

and irrelevant. DER, hoWever, notes .and the board agrees that relevancy for the purposes 
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of discovery is much broader than -relevanc-y for· the purposes of evidenecy rulings~ 

·.Moreover,--the-relationship"·betweenappellant,and:Bradford Coal may be relevant even 

at the hearing. · 

Section 3 {b) of the Surface Mi.ning Conservation and Reclamation Act as amended 

October 10, 1980, 52 P.S. §1396~3{a) {b) precludes the issuance of a permit not just to 

entities. which engage in unlawful conduct as defined in said act but also where inter 

aZia the parent or subsidiary corporation to said entity has engaged in unlawful conducte 

Appellant rightly notes that DER' s denial letter does not list unlawful conduct by either 

Bradford or appellant as a grounds for denial of appellant's penni t but the proceeding 

before this board is de novo and DER is not limited to grounds set forth -in its denial 

letter. 

Furth.el:nore, appellant sUl::mi tted in support of its application a report on 

the ecananic and social impact. of the nEM Bradford Coal Carpany, Inc. preparation plant 

and DER in its presently appealed denial letter specifically questioned the adequacy of 

this report. 

For the appellap.t to claim that Bradford's ~~ii:Onani a advantage supports its . . 

application yet refuse to disclose the relationship, if any, between it and Bradford is 

an ananolous. position~ · Thus, appellant's objections· regarding interrogatories 3 and 57 

will be dismissecl'. 

Interrogatories 48 thi~ 51 which explore the dependency of the Bradford 

Coal preparation plant on appellant's denied mine drainage permit would also be clearly 

relevant because of the. sa.td . report and appellant's counsel apparently agreed with this 

proposition (seep. 27 of the Notes of Testinony). In any event, appellant's objections 

to these interrogatories are also di.smis~ed for the above reasons. 

The· re:n.3.:tn..ing interrogatories 5 and 52 through 56 are objected to because they 

solicit answers on behalf of Bradford Coal as well as the appellant and/or assUl"le so close 

a corporate connection be~ these entitie~ as to make Bradford the same "~" as the 

appell~t ~ Pa. R.C.P. 4005. At this stage there is no conclusive evidence on -t:bis 

point. Unless answers to interrogatories 3 and 57 shcM this close connection appellant's 

objections will :De upheld~ 
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ORDER 

AND NOW, this 13th day of November 1 1981 appellant is directed to answer 

DER' s interrogatories 3 1 48 1 49 1 50 1 51 and 57 on or before November 27 1 1981 and 

if the answers to interrogatories 3 and 57 indicate that appellant is a t.:::....:..:.. .y avned 

parent or subsidiary of Bradford Coal Canpany, Inc. appellant shall simultaneously pro­

vide cCmplete answers to interrogatories 5 and 52-56. 

DATED: November 13 1 1981 
.... 
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KING COAL CX>NPANY 

v. 

··COMMONWEALTH DF:PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 787-3483 

Docket No. 80-159-a 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. B".f: Anthony J. l-1azullo 1 Jr. 1 l-1ember 

OPINION AND ORDER SUR 
MOTION 'IO DISHISS 

,> . 

By notice dated AUgust 26 1 .1980, the Bureau of 1-tining and Reclamation advised 

appellant that the Burea~ considered appellant's operation at Addison TOwnship, Somerset 
. . 

County, Permsy 1 vania abandoned under the provisions of Section 3 of the Surface :r.n.ning 

Conservation and Reclamation Act, as amended October 10, 1980, 52 P.S. 1396.3. 

Appellant filed an appeal with this board, and DER thereafter filed a rrotion 
. . 

to quash the appeal. Appellant filed an answer to the notion to quash, and this board 

entered an Order 1 dated November 29, 1980, denying the :rrotion to quash. 

DER has since filed a rrotion to dismiss the appeal, and appellant filed an 

answer thereto. 

The rrotion to dismiss is based upon the fact that the notice of August 26, 

1980, upon whiCh the appeal is based, was rescinded by DERby a notice dated December 5, 

1980, which latter notice rescinded the departrrent' s finding of abandonment and further 

advised that forfeiture proceedings would not be initiated against appellant at the 

affected sites. 
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Appellant answered the :rrotion to dismiss by admitting inter alia that the 

abandornnent finding-had ·been-rescinded, and alleged-that ·despite the rescission ·notice, 

this Board "must retain jurisdiction· pursuant- to 71 P.S. 510-21(c)" because of an out-

standing equity action in the Court of Carmon Pleas of Sc:m:rrset Connty, Pennsylvania, 

No. 450, 1980. 

·A review of the ".Mem:>randum of Preliminary Injnnction" issued and dated October. 

27, 1980 by the said Court reveals1on page 2 thereof, that the Court concerned itself 

only with appellant• s failure to rornply with DER regulations requiring backfilling at 

appellant • s Addison 'Ibwnship operation. The Court a1s6 stated that it was retaining juris-

diction "for all purposes" (page 4), provided that DER could pursue other rerredies not 

inconsistent with the Court • s decree. 

The mere fact that Court of Carrm:ln Pleas of Scxrerse!t County has before it liti­

gation involving appellant and DER is of no consequence with regard to this appeal, espe-

cially since the bases of that litigation has nothing to do with the notice of violation 

of August 26, 1980 which. fo.nns the basis of the apieal before this Board. 

In order for an appeal to lie, there nrust have :been ~ final action of DER 

which has adversely affected soma person. The finding of· abandanent of August 20, 1980 may 

have been constituted final action of DER . adversely affecting appellant, but that notice 

has been, admittedly, rescinded. 

·Therefore, no final action of DER is presently before the Board, and an appeal 

carmot lie without such condition precedent at issue. DEB v. -New Enterprise Stone & 

Lime Co.~ J:na~ .. ~5J?a~---eatmPnwealth.Ct. 389, 35'9 A:.2d 845 (1976). 

The· appeal of King Coal Carpany. is therefore dismissed. 

ENVIRONMENTAL HEARING BOARD 

ANTHONY J. MAZULID I JR. 
Member 

DATED: November 13, 1981 
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-··---·· :·:··£»(}MMONWE:ALTH· OF PENNSYLVANIA . 

K;ING COAL caiPANY 

v. 

·--ENVIRONMENTAL HEARING BOARD­
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsy Jvania 171 01 
(717) 787-3483 

Docket No. 80-:-177-H 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlNIOO AI."'ID ORDER SUR 
I·miON 'lD DISl-ITSS 

By: Anthony J. l·iazullo, Jr. , Hember _ 

··/./.:·;~ -/~tY,~;. . . -~· .......... ~. 

King coal. Canpany (appellant) filed this appeal· fran the suspension of 

its Hine Drai.nage Permit No. 40775H3 and !,1ining Permi.t No. 1566-17 by the Bureau 

of !-lining and Reclama.tion of the. Penil;S"".flvania Departlrent of Environmental Re-

sources. DER's suspension was incorporated in a letter dated Septer.1ber 26, 1980 

and was based upon app:;!llant' s alleged mining off penai tted and bonded area and 

mining under a C~e and Desist Order. 

The appeal was received by this board on October 24, 1980, and appellant 

filed on the same day, Prelirnina.l:y Objections, alleging that DER' s institution of 

a suit in equity in the Court of Ccmron Pleas of Saaerset County, No. 450, 1980 

ousted this board of jurisdiction in this appeal, or, in "b."le alternative, action 

by the board be stayed until final order of the Com::t. 

The Ca;rnonwealth, DER, on November ·20, 1980, filed a :motion to di?Jlliss, 

alleging that appellant was issued on October 15, 1980 a r.ri.ning pennit, Ho. 1566-
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4077SM3-01-l, for the area which appellant had been miri:ing without a mining 

pennit, and that on October 27, 1980 DER reinstated appellant's Mining Per.mit 

No. 1566-17 and- Mine Drainage Pennit No. 4077SM3, and therefore this appeal was 

noot. 

Appellant filed an answer and new matter to DER' s rr.:;~...:.- to dismiss, 

admitting reinstatement of its mining penni t No. 1566-17 and mine drainage per­

mit No. 4077SM3, and issuance of mining pe:on:i.t No. 1566-4077SM3-0l-l, and request­

ing retention of jurisdiction by this board for the purpose of adjudicating ap-
. . 

pellant' s rights and liabilities. DER filed a reply to appellant's new matter, 

and the cause· is ripe for adjudication. 

Appellant has admitted, in its answer to DER's notion to dismiss, that 

its basis for. . this appeal, namely, the suspension of its per.mi ts ~ is no longer 

a matter. of controversy since the suspensions noted in the letter of September 

26, 1980 have been revoked and the penn:!..ts reinstated. There is_, therefore, no 

relief which this board may offer to the appellant (which is the classic definition 

of nootness}. Sil-ver Spring Toumship v. DER, 28 Pa. Camonwealth Ct. 302, 368 

A.2d 866 (];977}. 

Accordingly, the appeal of King Coal Canpany is hereby dismissed. 

DATID: NovemDer 13, 1981 
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···"····-"COMMONWEAJ.:TH OFPENNSYLVANIA 

ENVlRONMENTA.t HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 I 0 I 
(717) 787-3483 

lAWRENCE COAL COMPANY Docket No. 81-031-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON AND ORDER SUR 
APPELLANT Is PEI'ITION FOR SUPERSEDEAS 

Petitioner, Lawrence Coal Company, is the perrni ttee of Hining Penni t 

No. 1063-5 Arrended and Mine Drainage Pe:rmit No. 3376Sivll5 (T) which relate to a 

surface coal mine known as the Rogers Mill Strip located in Springfield 'Ibwn-

ship, Fayette County near the town of Nonnalville, Pennsylvania. 

From sorre tine in 1977 up to March 6, 1981 petitioner conducted 

•.•·, 
~ .. 

surface mining operations at this site. In the spring of 1980 I-lr. Mark Frederick, 

a DER mine inspector, obse:rved seeps of ac;id mine drainage (M-ID) from a point 

on or near the area covered by the said mine drainage pennit ·into a ditch on the 

~ast side of Township Road 687 (T687) an;;tdered the permittee to treat this 

drainage. Penni ttee installed two pondS an overflow pipe from the first to the 
)! 

second pond and a· soda ash drum to .. collect and treat this drainage and, apparently,'· 

treated this drainage to DER 1 s satisfaction up to March 5, 1981. 
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. ·On Marcli 5-, 1981, how-ever, perhaps because of· heavy rains and· a 

higher than average groundwater flovi, 'dra::i:fuige broke out. around the area of 

the said overflow pipe and flowed at a -rate of approximately 30 gpm and a pH 

of 3.2 into the said ditch on the east side of T687 .. and thence, via a culvert 

under T687 (knCMl as culvert 2) to an unnarred tributary of IijCk Run which ·runs 

along the west side of T687. 

On March 6, 1981 DER il:;!sued an order ceasing petitioner's operations 

on the basis of the al::x:>ve described breakout. Petitioners appealed from said 

order and filed the instant petition. A hearing was held on this petition on 

April 15, 1981 but the Not~s of. Testinony from said hearing have yet to be 

receiv-ed by this ooard or either party. Nevertheless, at the request of the 

parties, this Opinion is being issued on the basis of the board's notes, the 

briefs of the parties, depositions and exhibits entered at the hearing. 

While the _pe~tioner stipulated to the above ·stated factual back_­

ground, the petitioner also asserted by way of defense that the breakout was 

not on the. penni tted area . and was not mined· :by the petitioner. In the de:po­

sition of Mr. Janes Filiaggi, however, he acknowledged_ that the petitioner had 

affected this area with its drag line during reclamation and that the breakout 

po:i,nt might have beenon the permitted area. 

The petitioner also asserted, through Mr. Filiaggi, that soon after 

March, 5, 1981, petitioner completely corrected the breakout problem. DER's 

inspection reports and mine inspector do show that by March 19, 1981 the breakout 

had been much reduced in vol-urre (to about 3 gpm) and improved in quality ( 6. 5 

pH) by the petitioner's efforts but DER's inspector testified that the discharge 

still failed to neet the mine drainage penni t lirni ts for . iron, :rranagnese and 

total suspended solids. M::>reover, as late as April 14, 1981, Mr. Frederick testi-

.· .·. 
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fied that- the pH of the-- flow fi:cin cu1 vert- 2 -was field tested at 4. 7 pH which is 

below DER 1 s standards and that the disch.ai'ge from culvert 2 continued to lower 

the pH in said tributary o 

Petitioner disputes DER 1 s sampling points, suggesting that the pcx:::lr 

sampling results described above are caused by discharge from a WPA mine seal 

which can also report to the ditch along the east side of T687 o However, DER' s 

mine inspector testified that theJ:'e was no flow from this deep mine source on 

either March 19, 1981 or April 14, 1981 yet the flCM from culvert 2 did not 

rreet DER regulations and the penni t requirerrents on these dates. 

_ Circumstances affecting the grant or denial of a supersedeas by this 

board are set forth at 25 Pa. Code §21. 78. Pursuant to §21. 78 (b) this board 

may not issue a supersedeas which would cause or threaten a nuisance or 

significant pollution or a health or safety hazard. DER' s reliance upon this 

section is not supported by the record at this point. Although DER' s acquatic 

biologist Carl Sheaffer and Waterways Patrolman, James Ansell both testified 

that the water quality of Buck Run had deteriorated due to mining in the water­

shed, the testirrony of: n~ther witness tied that degradation to the breakout 

in question or even necessarily to petitioner' s mining. 

On the other hand, in order to derronstrate an irreparable injury to 

the public so as to justify a preliminary injunction DER needs only prove a 

violation of law.-. Pa. P.U.C. v. Israel, 356 Pa. 400, 52 A.2d 317 (1947); Common-

wealth of PA, DER v. Coward, ____ Pao __ , 414 A.2d 91 (1980) and thus, it 

would follow- that unless a petitioner for supersedeas could derronstrate that 

he complied with all applicable rules and regulations he could not make the 

showing of "no likelihood of injury to the public" as required by 25 Pa~ Code 

§27. 78 (a) (3) • 
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- As set- forth above 1 there' is evidence of record that there cx::>ntinue 

to be discharges from the breakout whiCh discharges violate various provisions 

of the Clean Streams Law and the Surface Mining Conservation and Reclama.tion 

Act (as well as the pennit conditions of petitioner's pennit) . 

Petitioner has presented no witness to contradict this evidence. Thus, 

the petitioner cannot be said to have shouldered its burden l.IDder 25 Pa. Code 

§21. 78 (a) (3) • 

For the sane reasons, petitioner cannot be said to have shown a like-

lihood of prevailing on the merits as requied by 25 Pa. Code §21. 78 (a) (2). 

Finally, petitioner has not even dem::>nstrated the "irreparable hann 

to petitioner" required by 25 Pa. Code §21. 78 (a) (2). As to the cessation _p:>rtion 

of the order, petitioner's brief _p:>stulates the laying off of employees and idling 

of equipment due to cessation of mining but no witness testified with regard to 

these matters and due to the miner's strike, of which this board takes official 

notice, it is _p:>~sible that petitioner would not be operating even if a super-

sedeas were granted. 

Mr. Filaggi did opine, in his de_p:>sition transcript, that the costs 

of permanent treat:m:mt would exceed the value of coal .remaining at the site. 

This would not seem to be the proper test of economic feasibility but-, in any 

event, the board is addressing this concern, by _p:>stponing the requirement for 

installation of pennanent treat:m:mt facilities pending the issuance of an 

adjudication on the Ireri.ts. In the interim, however, petitioner must prevent 

any discharge from the breakout area ·which violates any applicable statutory 

requirements_, regulation or pennit condition. 

. . ~. 
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ORDER 

AND NOW, this 7th day of May, 1981, it is hereby ordered that the 

petitioner's petition for supersedeas is denied and DER' s order is m::xlified 

to the extent that it requires inmediate installation of penranent treat::rrent 

equir:m=nt as set forth in the above Opinion. 

DATED: May 7 I 1981 

cc: Bureau of Litigation 
Robert P •. Ging 1 Jr. , Esquire 
William M. Radcliffe 1 Esquire 
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''::e8MMONWEA-LTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING .BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg. Pennsylvania 17 J 0 I 
(717) 7S7-34e: 

IEHIGH DYETI\IG AND FlliiSHUJG, INC. 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 79-058--vv 

OPTI-ITON P.l'ID ORDER StiR 
MO!'ION FOR Silloll.\1ARY ~·lEi:IT' 

-.-

This matter· has cxme before the board after a rather unusual procedural historv 
. .. ' 

-
as follows. 

On April 27, 1979, DER issued an order requiring Lehigh Dyeing and Finishing, 

·hereinafter appellant' to use cel:tai.n emission control equi:prent on its dyeing vessels 

and to cease ·and desist any o:p:rration not in compliance with the applicable regulations, 
. . 

notably 25 Pa. Code §127. 31 (b) prohibiting the release of detectable malodors. Appellant 

appealed this order, and on August 26, 1980 this board. issued an adjudication and order 

ooncerning said appeal. . Lehigh· Dyeing and Finishing~ Ina. v. Commonwealth of Pa.~ ·DEE~ 

EHB Ibcket No. 79-058-W (August 26, 1980). The adjudication concluded that DER had not 

justified its order requiring appellant to install control equipment on its dyeing vessels. 

Therefore, DER was ordered to monitor odor complaints in the area of appellant's plant dur-

ing a period wherein appellant operated only activated charooal filter controlled equiprent, 

to see whether refraining from use of uncontrolled equiprent~·t...-ould solve the odor problem. 

~R was ordered to repc)rt the findings of its rronitoring program to the board . 

. · .\ 
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DER issued its report on May 26, 1981. This report stated that the results 

o;e the nonitoring program had not conclusively answered tha question whether installation 

of _charcoal filtration emission .. control .equi:prrent on all of appellant's as yet uncontrol­

led (as of May 26, 1981) dye vessels v.ould solve the odor problem in the area. The report 

complained that a reason for the report's inconclusiveness was appellant's refusal to per­

mit DER tq conduct certain stack tests which DER thought necessary to nail down the effec­

tiveness of the charcoal filtration equiprent appellant was employing. The report ended 

with the reccmnendation that this board issue another order in this matter, requiring ap­

pellant to penni t the aforementioned stack tests and forbidding appellant from using equip­

nent ·not approveq by DER until DER was able to eValuate its stack tests and make reconmen­

dations ·based thereon •. 

Appellant responded to this report, by pointing out, notably in letters to the 

board dated June 9 and Jillle 22, l98li that no c:x::>rrplaints of malodors had been received by 

DER since January, 1981, when appellant had begun using a new "dye carrier" called "Grant 

AHT" in its dyeing ope,ratiOnSi appellant argued, therefore, that the DER's previous noni­

toring program was out of. date, and that a new nonitoring program was called for. 

DER I s rejoinder to appellant Is June letters was a notion for summary judgment I 

dated August 26, 1981. It is this notion which is presently before the board. In this 

notion DER roncedes that there have been no .. :a::mplaints of malodors· since appellant has be­

gun using Grant AHT. However, in disagreerrent with appellants, DER argues that the absence 

of c:x::>rrplaints implies there is no need for a new noni taring program. Rather, DER asserts, 

the board should grant. DER 1 s notion for sunmary judgment, which in substance asks the board 

to order appellant: 

1. To employ no other dye carrier than Grant AHT without prior written authori­

zation by DER. 

2. To sul::mit info:rnation to DER which will enable DER to evaluate the need for 

operating. penni ts by appellant. 

3. To su1:::mit an application for an operating permit if DER detennines an opera­

ting penni t is required. 
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4. To maintain rec:ords of its dyeing operation which can be inspected 

by DER. 

Appellant 1 s -answer- to DER1 s- notion for -sur:tiiJa:ry :judgment rejects DER 1 s 

proposed clause -1 above, especially the requirements of obtaining prior written 

authorization to any changes in dye carrier, as unjustly onerous; hc:Mever appellant 

is willing to accept an order not to errploy any dye qarrier nore odoriferous than 

Grant .AHT. Appellant argues that clauses 2 and 3 above are beyond DER 1 s pc:Mers, in 

that these clauses would give DER the uncontested right to decide on its CMn whether 

appellant requires an operating pennit •. Appellant appears to be wil]J.ng to accept 

an order embodying clause 4_ above. The merits of these objections by appellant to_ 

the terms of DER 1 s proposed order are not reached in this opinion, although we do 

dismiss DER1 s nption for Sl.liil!laJ:Y judgment, for reasons explained belav. 

In essence the board is dismissing this notion of DER 1 s because it does 

not have the _power to grant the notion. Under Administrative Code 71, 

P.S. §510-21, the jurisdiction of the board is specifically limited to review of 

actions or orders of DER. Scott J?aper Company v. · Commonweal, th of Pa. _, DER_, 1978 

EHB 237, 240.. The only DER order that the board has been asked to review is the 

order of -Apr:U 27' 1979 I whose appeal was the subject of the August 26, 1980 ad­

judication cited supra.- Apparently DER has decided that its order of April 27, 1979 

no longer is_ gennane. In any· event, for whatever the reason, DER is not nav asking 

the board to aff.:inn its original order, which was neither sustained nor overturned 

by the August 26, 1980 adjudication. 

Instead, DER is aSking the board to sustain, via the device of its notion 

for sumnary judgment, a new order, whose tenns-except for the requirerrent of record 

keeping-bear no discernible relation to the tenns of the original April 27, 1979 

order. I.t is true :that where DER issues orders pursuant_ to the exercise of its dis­

cretion, thi.s Ooa.rd, based on the reco~-d before it on appeal fran such orders·:, may 

substitute its discretion for that of DER and- nodify or amend- such orders. Warr(m 

Sand & GraveZ Co._, Inc._, et aZ v. Common:weaZth of Pa_, DER_, 20 Pa. Ol:wlth.'l\186, 341 
':I; 
.· .\ 
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A.2d 556 (1975); PhiZadeZphia Gwn Co., et aZ. v. CorrunonweaZth of Pa, DER Z976 EHB 

269, 303 reversed on other grounds, 35 Pa. Cnwlth. 443, 387 A. 2d 142 (1978) • Hav-

ever, there is no record before the board which would justify the radical m::xti.fica­

ti.on of the April 27, 1979 order needed to make the terms of the inodified order. 

confonn to the tenns DER is requesting in its notion for surrrnary judgrrent. The 

test.irrony during the hearing which led to the August 26, 1980 adjudication was not 

at all concerned with the Grant AHT dye carrier which is a principal subject of 

DER's presently requested order. 

The board concludes that it cannot justify m::xti.fying the April 27 1 1979 

order to make it confonn to the tenns of the newly requested order, which the board 

can sustain only after appellant has had the opportunity to appeal it. There is no 

appeal of this newly requested order before the board, nor is there anything in the 

record to shav that appellant has had the opportunity to file a t..i.lrely appeal of the 

new order 1 but failed to do so. Under the c~cumstances, the board's granting of 

DER' s notion would anount to an exercise of the board's power in excess of statutory 

authority, and simultaneously would arrount to a violation of appellant's ·due process 

~rights. 

ORDER 

AND NOW, this 12th day of November, 1981, after due consideration of a 

notion for surrmary judgment filed by DER in the above captioned matter, the rrotion 

is hereby dismissed. 

DATED: November 12, 1981 

ENVIroNMENTAL HEARING POARD 

A~ 
DENNIS J. HARN 
chairman 
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,.:.~COMMONWEALTH OF PENNSYLVANIA 

·· _,.. ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

(Xl\11.1Q~TH OF PEr:zi.'l'SYLVAi.'l'IA, 
DEPARTMENT OF Ei:-NIRONME!.-m\L RESOUOCES 

Docket No. 80-211-cF-H 

v. 

LUCKY STRIKE coAL CORPORATION 
AI.'ID I.DUIS J. BELTRAMI 

OPlliiON AND ORDER SUR DER' S }·DTION 'ID 
DISMISS DEFENDANTS I OBJECI'IONS 'ID DER Is 

INTERr.~RIES AND 'ID CCI-1PEL 
DEFENDANTS 'ro ANSWER SAL•1E AND 'ID IHPOSE SANCI'IONS 

DER is not satisfied with the answers fumished by the . defendants to 

DER Is January 29, 1981 Interrogatories and has IiDved this ooard to dismiss 

certain of defendants' objections to said interrogatories, to compel defendants 

to ans\ver sane and/or to ilrp:>se sanctions upon defendants for their failure to 

answer. 

The first dispute beb'leeil the parties involves Interrogatory 2--the 

·~· 1 •• • 
... i-"/.1'. ,.,. ·,;;, 

_., .·.· 

dispute here is not re;Lated to the relevancy of this Interrogatory, which is tacitly 

admit~ but is reiated to the dates of the inquiry. Without passing upon DER's 

argument, it seems clear that defendants should answer Interrogatory 2 for the 

period between and including November 20, 1979 to July 24, 1980. 

Interrogatories 3, 4, 6, 8 and 9 all deal with the arrormt of coal 
; . . 

rroving through the Huber Breaker Coal Processing Plant and the dates upon which 

tile presence of this coal at the Breaker cane to the defendants' attention. The 



defendants' point that it· is··the ·alleged· violations in the operation of said plant 

rather than actions regarding the shipnent of Coal holds sane neri t. However, 

DER' s answer to this argurrent is also logical. The concept of wilfulness is 

relevant to the determination of civil penalties, is raised in DER's cx:xnplaint, 

and could relate to defendants • knowledge of coal shiprent dates. The board has 

also concluded that the profitability of a polluting activity while not binding 

is relevant to the consideration of the arrol.ID.t of the penalty and the information 

solicited in the said Interrogatories may give sare idea as to the gross profit­

ability of the· operation. In addition, the information requested in said Inter­

rogatories could act as a cross check on the dates of operation infonnation 

solicited in Interrogato:cy 2. Thus, these defendants shall be required to answer 

these Interrogatories for the period of November 20, 1979 through July 24, 1980. 

The final matter in dispute is Interrogato:cy 24 which solicits the 

federal and state incare tax fonns for Louis J. Beltrami. DER has posited no 

theo:cy as to w'rr:f this information "WOuld be ""'relevant or material and defendants 

strenously object that it is neither relevant nor material. Since DER has alleged 

no connection between Mr. Beltrami's incare and the profitability of the operation 

in question the defendants' argurrent on this .issue shall be upheld. 

0 RD E R 

. 
.AND N<;m, this 1st day of June, 1981, the board orders that: 

1. Defendants (within 15 days fran the date of this order) shall 

produce all docurrents and answer Interrogatories No. 2, 3, 4, 5, 6, 8 and 9 for 

the tine period through and including November 20, 1979 to July 24, 1980. 

-558-



2.- · All Answeis-to Interrogatories including those already sul:mitted 

to DER by defendants- shall be, as the case may· be, su1:mi tted or resul::rni.tted, 

signed under oath by the person making them but not by any attorney who intends 

. to represent the defendants in this matter. 

3. Defendants' objection to Interrogatory 24 is sustained. 

DATED: June 1, 1981 

cc: Bureau of Litigation 
Joel R. Burcat, Esquire 
Rayrrond J. Sooota, Esquire 

HFARING OOARD 

,· .· ... 
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LYNCOIT CX>RPORATION 

V. 

--C.OMMOtlWEALTH OF PENNSYLVANIA. 

··-~.·-, ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msylvania 17 J 01 
(717) 787-3483 

Docket No. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

81-038-H 

OPINION AND ORDER SUR DER 1 S .r--miCJN 'ID CUASH -
NDriCES OF DEPOSITION AND DER 1 S IvJJTION FOR STAY OF PRCX:EEDINGS 

DER has rroved to quash the notices of deposition served by Lyncott 

on the following DER personnel: Clifford L. Jones; Gary Galida; Douglas 

!.Drenzen; Kirti Shah; Donald Lazarchik; William Adams; Eugene Dice; David 
.... 

Lamereaux; William Tornayko; Barrett Borry; Larry M. Sattler;· John Ieskosky; 

I.Drie 0 1 Day; Alan Stephens; and Stephen Curran. 

The factual ave:r:rrents of DER 1 s Motion have not been answered or con_: 

tested by Lyncott and are, in general, a matter of record with this board. On 

the basis of these facts it is clear that the above-described notices were 

issued rrore than 60 days after the filing of Lyncott 1 s appeal wherefore said 

notices require leave of this board pursuant to 25 Pa. Code §21.111 (a). 

The board hereby treats each of the said notices as a request to 

depciset the person named therein and hereby grants Lyncott to serve new notices 

llfX2.n the above-named and any other persons. The pre-not:ice petition requirement 

of 25 Pa. Code §2l.lll (a) is waived as to the other parties to this matter. -
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Since new notices are required ·by· the· tenns of this order, DER 1 s 

notion for stay of the original notices is rroot. 

For the sake of clarity it is noted that DER is not precluded by this 

order from filing rrotions for protective orders with regard to inter alia the 

deposition of any of the arove-nai'IEd persons. It should also be noted that 

although the taking of depositions after the beginning of a hearing is rare 1 

where, as here, the proceedings have been bifurcated, depositions concerning 

the issues not yet litigated have usually been allowed. 

ORDER 

AND NOW 1 this joffo of July, 1981, it is ordered that DER 1 s rrotion for 

a stay is dismissed as rroot and DER' s notion to quash is granted but Lyncott 

is granted leave to issue new notices of deposition without· further leave of 

the l:oard. 

DATED: July 30, 1981 

cc: Bureau of Litigation 
Louis A. Naugle, ESquire 
Robert J. Shostak, Esquire 
Gerald c. Grirnaud, Esquire 

ENV'IIDNMENTAL HEARING :OOARD 
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.:.":COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 7137-3483 

LYNN TGVNSHIP I-1UNICIPAL AUI'.HORITY 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

Docket No. 81-068-W 

· OPINION AND ORDER SUR 
r.miON TO DISI.fiSS APPEAL 

On November· 7, 198 0 DER issued a decision which denied appellant's 

requested changes in a federal construction grant sewer project issued under 

the Fede:i:al Clean Water Act 33 U.S.C. §1251 et seq. Appellant Lyrm Township 

Municipal-Authority received notice of this action on or about November 9, 

! 
i 

1980. On November 25, 1980 appellant sent a copy of an appeal to the DER Bur-

eau of Administrative Enforcerrent in Harrisburg, and a copy to the DER Wemers-

ville office. Appellant did not send an appeal to this Board until May 4, 1981. 

"We have held consistently in ~ccordance with our Rules 25 Pa. Code 21.52 (a) 

that the appeal must be filed with the Board within 30 days. Lebanon County 

Sewage Counci Z v. DER~ 382 A. 2d 1310 (1978) . Further, appellant has not alleged 

sufficient grounds. for allowance of an appeal nunc pro tuna. We must therefore 

grant the rrotion filed by DER, to dismiss this appeal. Rostosky v. DER 26 Pa. 

Comth. Ct. 478. 
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ORDER 

AND NOV, this 14th day of August 1981 the lvbtion filed by DER to 

dismiss the appeal of Lyrm Township Municipal Authority to No.· 81-068-w is 

hereby granted. 

~: August 14, 1981 

cc: John R. Embick, Esquire 
Da\1:i.d G. Welty, Esquire 
Bureau of Litigation 

PAUL E. WATERS 
Chainnan 

-563-

; 

I 



'COMMONWEALTH OF PENNSYLVANIA ' . . . . 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
1 I 2 Market Street 

Harrisburg, Pe1msy lvania 17 J OJ 
(717) 787-3483 

COMr-DNWEALT'".d OF PELmSYLVAL~IA, 
DEPARI'MEi.fl' OF ENVI:ROi."'MEloJTAL RESOURCES 

• t 

Docket No. 81-013-cP-w 

v. 

RUSSELL -~~r.rr.ER . · 
.. and. :KE:NNEm. MANSFIELD I JR. 

OPil'Ua'i AND ORDER SUR MJI'ION 
FOR El.fl'RY OF JUDGMENT BY DEFAULT 

On January 28, 1981 DER filed a Corrlplaint for Assessment of Civil Penal­

:ties against-Russell w. Mahler and Kenneth Mansfield, Jr. The canplaint indicated 

that def~ant Kenneth Mansfield resided at 180 Meadowhill Drive, Guilford, Connecti-

cut 06437. The complaint was sent to def~dant Mansfield by certified mail. The 

letter, sent with return receipt requested, was received by one "Linda Mansfield" , 

on January 30, 1981. On February 19, 1981 a New Jersey attorney (Eugene Callahan) 

indicated by phone that he represented defendant Mansfield and requested DER extend 
1 

the time for filing an Answer until 1-..E.rch 1, 1981. Without the knowledge or consent 

of the board this agreement was apparently reached. On July 7 and July 9, 1981 

there was correspJndence between DER and defendant' s present counsel, which indi-

cates that there was same confusion or at leaSt disagreem:mt concerning DER' s in-

1.. A certified letter indicating an intention to request a ·default judgment 
if no answer was· filed was .senb. to Kenneth Mansfield at ~the .. Connecticut .address. 
on April 27, 1981 ~y DER. 
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2 
tention to file on July 9 the MJtion, presently before us. Another letter and at 

•••• least one telephone conversation passed between the parties .on May 28 and May 29, 
3 

1981, concerning pleadings in this case. This board has never, favored Judgments 
t 

by Default. In this case we are not fully satisfied with the delays and failure to . 
Answer the Canplaint in a timely fashion. Po+ tile same timer it is clear that de­

fendant changed counsel at least once, and has made sane effort to obtain agreement 

fran DER on its .tardiness. Erterrli.ng the benefit of every doubt to defendant, we 

will deny DER's M::>tion for Default Judgment. 

ORDER 

AND NOW, this 15th day of September after due consideration of the fution 

-filed on behalf of DER for Default Judgment. in the above matter, the same is here-

·by denied. Defendant shall file an Answer to the Complaint for Civil Penal ties, 

within 10 days fran ·the date hereof. 

September 15, 1981 

cc: Bureau of Litigation 
louis A. Naugle, Esquire 
Gifford S. Cappellini, Esquire 

ENVIIDNMENTAL HEARING OOARD 

2. On July 15, 1981 defendant filed a fution to Dismiss DER • s M::>tion but this 
was denied by the roard by Order dated August 14, 1981. The roard was . satisfied that 
proper service was made by certified mail pursuant to· 42 Pa. C.S. · §5823 (b). 

3. DER agreed to delay further action for ten days, to allow defendant tirne to . 
take appropriate action. 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483. 

MARJOL BATI'ERY & EQUIPMENT COMPANY I 
JNC., et al. 

. f.· 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and MICHAEL RICHARDSON and MARY ANN 

RICHARDSON, Intervenors 

Docket No. 80-066-W 

OPINION AND ORDER SUR 
IDI'ION FOR REX:ONSIDERATION 

-· / 

On November 5, 198 0, Michael and Mary Ann Richardson filed a 

Petition to Intervene ihto the alx>ve proceedings alleging ownership of 

contiguous property to that of appellant and that their private property 

and personal living conditions will be affected by the outcoiTE of this case. 

On December 5, 1980, this l::oard granted the Petition to Intervene, 

over the objections of appellant. On December 19, 1980, appellant filed a 

fution for Reconsideration of our decision of December 5, 1980. We have re-

viewed all of the information filed in this natter. Although· there are cer­

tain minimum requireiTEntS for the gran_ting of a Petition to Intervene, it ~ 

largely a discretionary natter. Based on the allegations of petitioner, 

which allegations are not disputed by appellgnt, we are_ satisfied that inter-
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vention was properly granted. 'Ib the extent that the allegations/of hann 

are ill founded, appellant will, of .. course,. have ample opportunity to ex-
plore ,s a~ hearing. 

i 

. \ 

We therefore enter the following: 

ORDER 

AND NOW, this 6th day of January 1981, the M::>tion for Reconsidera-

tion filed on behalf of appel~ant Gould, Inc., is hereby denied. 

DA'IED: January 6 ,· 1981 

cc: louis A. Naugle, Esquire 
Mark J. Casciari, Esquire 
Ralph E. Kates, III, Esquire 

'·. 
ENVIRONMENTAL HEARING BOARD 

PAUL E. WATERS 
Chainnan 
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COMMONWEALTH OF PENNSYLYANIA 

···ENVIRONMENTAL -HEARING·· BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg. Pennsylvania 17101 
(717) 7S7-3483 

.. 
t 

'· 

Docket No. .80-267-H 

v .. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTI:UOI.\1 AliD ORDER SUR 
CCl•lt-DHVVEALTH Is I-OTIOI.~ 'ID DISMISS 

The Depart::rrent of Environrnental Resources (DER) 1 on February 2 1 1981 

filed \vith tlris board a fution to Disr.:tiss appellant's appeal in the nature of 

a rrotion for judgrrent on the pleadings alleging that appellant 1 s grounds for 

appeal even if factually true were legc:Uly insufficient to sustain the appeal, 

and appell~t filed an a.s;ver thereto. 

This action arose as the result of the filing of twenty-five (25) separate 

but identical appeals by appellant. Each appeal contested DER 1 s declaration of 

forfeiture of a separate reclamation bond which had been tendered by appellant to 

DER with regard to a separate raining pe:rrnit .. 

The board, on its own rrotion, consolidated all twenty-five appeals at 

Docket ao. 80-267-H. Botl1 parties have sul:rnitted briefs in support of their 

r:ositions, and t11e rcia.tter is nav before the lx>ard for disr:osition. 

In each appeal, appellant appealed. from t11e action of DER, by letter 
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dated November 21, 1980 fran J •. Anthony Ercole, Director, Bureau of Mining 

and !eclamation, certify.:i.ng and declaring forfeited_:the various 25 bonds 

supplied by appellant by reason of .appellant's failure to correct violations 
.. 

and reclaim areas appellant affected in the course of surfac~ mining opera-. . 

tions. · Mr. Ercole held such acts to be in violation of the Act of November 

. I 

30, 1971, P.L. 544, No. 147, 52 P.S. §1396.1 et seq. (hereinafter "Surface 

Mining Act, 1971"), arid forfeiture of the bonds to be provided for under 

Section 4 (h). of said Act. 

In its appeal, appellant did not contest DER's allegation of violations 

of law at the sites covered by the 25 forfeited bonds, nor did appellant allege 

that DER acted unreasonably in forfeiting the bonds, and appellant is therefore 

estopped fran further contesting the fact that violations occurred at the sites 

in question and that reclamation of the sites affected had not been effected. 

· In the appeal, appellant contends. that DER may not act to forfeit 

appellant's J::x)nds. (one surety and twenty_:four collateral bonds) without first 

securing. authority from u.s. Bankruptcy COurt for the Western District of Pa; 

that efforts are continuing to sell appellant's real estate and/or leasehold 

. interests · wliich would provide for the continuation of reclamation proceedings; 

and that forfeiture of the bonds would irreparably hann appellant. 

In their briefs, b;>th parties argue that the disposition .of the cause. 

herein hinges upon certain pertinent provisions of the Bankruptcy Refonn Act of 

1978, P.L. 95-598, 11 U.S.C. §101, et seq. (hereinafter "Bankruptcy Refonn Act 

of 1978"). 

A rev,L.ew of the Bankruptcy Refonn Act of 1978" reveais two sections 

which are pertinent to this appeal, rumely, Sections 362 (a) and 362 (b) • 

. Section 362 (a) (1) provides for an autauatic stay of proceedings 

against a bankrupt entity under certain conditions, exaept for the provisions of 

Section 362 (b) .. 
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Section 362 (b) (4} provides that the filing of a -petition in bankruptcy 

does not o:perate_as a .stay ••• 

11under subsection (a} (1) of this section 
(362(a) (1)) of the camencer.rent or con- , 
tinuation of an action or proceeding by t 

a governrrental unit to enforce such govern­
rrental unit's police or regulato:cy power. :. " 

. ' . I 

In order that either of the above cited sections of the "Bankruptcy 

Refonn Act of 1978 11 apply at all to this appeal, a detennination must first be 

made at to the nature of the bonds in question. In the event that the bonds are 

not considered 11property" of the appellant, the cited provisions of the "act", 

supra, do not becorre operative, in which case the appeal must fail. 

Section 541 (A) (1) of the 11Bankruptcy Refonn Act of 19.78 11 provides, in 

part, that: 

" .•.. such an estate (of the bankrupt) is 
· canprised of all the following property, 
wherever located, all legal or equitable 
interestS· of the debtor in property as of 
the ccmrencer.rent of the case. " 

In determining what is "all legal or equitable interests of the debtor 

in property", the nature of the bonds in qu.e$tion must l:::e defined. 

A bond has teen defined as an evidence of debt. Black's law Dictionary 

(revised 4th Ed. 1968) . . Clearly, then, the bonds in question are not assets of 

the estate. The bonds, if anything, are liabilities of the estate 1 and assets "in 

the hands of the Com:ronwealth. · A discussion of the nature of that which canprises 

the estate of the debtor is contained in 9 Am. Jur. 2d1 §239 1 at page 420, wherein 

it is stated: 

11 
••• the Bankruptcy Code (Bankruptcy Refonn 

Act of 1978} introduces the concept of "pro­
perty of the estate .. , which is a term of art 
errployed to describe those assets which are 
subject to administration and distribution in 
the ~ proceeding". (Emphasis added) . 

A bond, being an evidence of debt,· and not an asset, is therefore not 

property of the estate subject to administration by the bankruptcY court. Tl:lus, 

the cited sections of the "Bankruptcy Refonn Act of 1978 11 do not apply in this 

appeal. 
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_ Asstmri.ng, arguendo, that the bonds are the property of the bankrupt's 

(appellant's) estate, the appeal nrust, nevertheless, be denied in view of the 

specific provisions of the "Bankruptcy Refonn Act of 1978"., and discussed in 
T 

applicable treatises, and as ccmrented upon in the legislative ·history of Sections 

362(a) and 362(b). 

Section 101. (21) of the "Bankruptcy Refonn Act of 1978", the definitions 

portion, states: 

- "goven:mental- tmit means ••• depart:rrent, 
agency or instrt.:nne.ntali ty of .•• a Camon-
Wealth •.•• " . 

It carmot be questioned that DER is a govemrental unit under such a definition as 

that provided in Section 101(21), S-upra. 

Section 362(a) provides an autanatic stay of proceedings, subject to the 

provisions of Section 362 (b). Section 362 (b) (4)- exempts fran the autana.tic stay of 

proceedings. the "ccmrencement or. continuation of an action or proceeding. by a govem-

mental uni~ to enforce such. govenu:rental unit's police or regulatory PJWer". 

In the legislatiVe history cc:mlent tO Section 362 (b) (4), it is stated: 

"This section is intended to be given a 
narrow ·construction in order to permit 
govenmental units to pursue actions to 

- protect the public health and safety •••• " 
124 Cong. Rec. H 11,092 
(Sept. 28, 1978); S 17,409 
(Act. 6, 1978). 

In further elucidation of the provisions of Section 362 (b) (4) it has been 

stated that: 

"Policy of the Code (Bankruptcy Refonn Act 
of 1978) is to pennit regulatory actions to 
·proceed in· spite of Section 362 (a) (1) but to 
not permit a seizure of the property without 
a bankrupi:C'.f court order. '' Collier on Bankruptcy 
§362.05(4), 15th Edition. 

Appellant has nat questioned DER' s status as a governilEiltal unit. Nor 

has appellant questioned the forfieture. of the bonds in question as a valid exercise 

by DER.of its regulatory power, in furtherance of DER's stated authority to protect 
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the public health and safety. Indeed, the stated purpose of the "Surface Mining 

Act 1971, is provided in the Act as follows: 

· "This act shall be· deerred to be an exercise ~ 
of the police powers of the Ccmronweal th of r 
Permsyl vania for the general welfare of the 
people of the Comronweal th ••. to prevent and 
eliminate hazards t':' l .clth and safety o o t • II 
As anended 1971, Nov. 30, P.L. 554, No. 147, 
§1; 1980, Act 10, P .L. 835, No. 155, Slt im::l. 
effective. 52 P.S. §1396.1. 

DER, in seeking forfeiture. of the bonds in question has acted in accordance with the 

provisions of the above cited legislation, and its acti~ is a valid exercise of Penn­

sylvania 1 s police power since it is in the public interest and is not unduly oppressive 
1 

' upon individuals Lawnton.v. Steele~ 152 U.S. 133 (1894). 
•. 

Appellant cites this board to the cases of In re: King Memorial Hospital~ 

eft al 2 C.B.C. 2d 639 and Saugu·s General Hospital~ Ina.~ 651 C.B.C. 19, in supFQrt of 

its argument that forfeiture of the bonds in question is in violation of §362 (a) (1) of 

the "Bankruptcy Refonn Act of 1978" and therefore prohibited. 

Appellant's contention that the aforecited cases supFQrt his appeal is 

wi~t nerit. :i:n review of both cited cases, we are of the opinion that the cases 

.•were decided after a finding that the state 1 s actions were. based u];X)n financial considera-

tions, and not based upon considerations of public safety and welfare. In Saugus the 

court properly distinguished those matters (exemptions frc:m the autorre.tic stay provisions 

of Section 362 (a) (1)) which are needed to protect the public health and safety and not to 

exempt those lt)a.tter~ w.h;ich are related to the financial difficulties or the preCuniary 

interest in ·the property of the debtor, i.e., debtor-hospital 1 s operating license. 

In view of the above discussion, we hold that Section 362 (b) (4) applies to 

this appeal, and DER is exempt from the autorre.tic stay provisions of Seetion 362 (a) (1) 

1. Section 18, 52 P.S. §1396.18 provides that nonies realized fran forfeiture of 
bonds shall be used for various purposes, all of which are directly related to enhancing 
the welfare of the citizens of the Corrm::>nwealth, for which purpose{s) DER, in the instant 
case, is properly exercising the FQlice power of the Ccmronwealth . 

. ___ ., 
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and . therefore .. ma.y seize ·the· bonds in question without · first· securing a bankruptcy 

court order. See Corron. of.Pa:~ DER v. Peggs Run Coal, Company:~ Pa. Cmwl,th __., 423 

A. 2d 765 (1980) • 
~ 

.The sole remaining. issue to· be determined. in this r ~ concerns the 

prohibition ag~t seizure of the property of the debtor despite the provisions 

of Section 362 (b) (4). · 

Appellant properly cites CoZUer on Bankruptcy:~ §326.05{4) (15th Ed.), 

which cited Katman v. NeliJ Jersey:~ 13 C.B.C. 524 (D.C. N.J. 1977) for the principle, 

discussed hereinbefo~,. that notwithstanding the provisions of Sutin 362 (b) (4), DER 

does not have the authority to seize property of the appellant without a bankruptcy 

court order. Hc:Mever, DER's action in forfeiting the oonds is not a seizure of · 

property of the appellant within. the neaning of the stated principle. As has been 

discussed hereinbefore in this Opinion, bonds are evidence of debt, a liability of 
~ 

the debtor, which liability saceone other than appellant has agreed to assume upon 

·the failure of appellant to perfonn a stated act. The oonds carmot be classified 

as assets subjec:t to administration by any stretch of the imagination, and are 

therefore not "property" of the debtor. 

'lb pursue appellants contention that the oonds are "property" of the ap­

pellant-debtor, one could logically conclude that a mine operator could violate the 

provisions of the "Surface Mining Act, 1971" in failing to reclaim the mined areas, 

and thereafter petition for reorganization under the "Bankruptcy Refonn Act of 1978", 

and· remain ~e fran forfeiture of the oonds posted with the Camonwealth. Since 

the "Surface M:ini.!tg _Act, 197ln .provisions with regard to the oond program ~uld be­

come totally without force and effect by such interpretation, this toard cannot, and 

does not, aceept such an argurrent as being meritorious. 

'lb surrma:dze, Section 362 (a) (6) is not applicable to this proceeding be-

cause DER is not attempting "to collect, assess or recover a claim against the 

debtor". Section 362 (a), and all of the subsections _thereof; are clearly limited 

by the provisions of Section 362 (b). Therefore Section 362 (a) (6) must be viewed . _ ..... 
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as limited by.Section 362 . .(b) (4)., ~ch section-exerrpts DER from- the- automatic 

stay provisions. To hold othe:rwise-w:mld negate entirely the effect of Section 
• 

362 (b) (4}. Congress carmot be said to have intended that effect. See CoZZier 
4 

On Bankruptcy, Paragraph 362._06 (15th Edition). t 

We· therefore grant the Motion to Dismiss filed by DER~ 

ORDER 

AND NCM, this lOth day of September, 1981~ it is hereby ordered that 

the Motion to Dismiss the wit:ffin appeal filed by the Ccmronwealth of Pennsylvania, 

Depa.rt:nent of Envirornnental Resources is hereby granted, and the appeal of Mauers­

berg Coal Canpany (now by purchase Wagner Coal Carpany), appellant is dismissed. 

DATED: Septembe:t 10, 1981 

cc: Stanley R. Geary, Esquire · 
Bureau of Litigation 
John P ~ I.eernhuis, Esquire 
Lawrence C. Bolla, Esquire . 

PAUL E. WATERS 
ChaiJ::man 

BY: 

-674;;;;. 



COMMONWEALTH OF PENNSYLVANIA 

ENVI-RONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 171 OJ 
(717) 787-3483 

' .,. 

MILL SERVICE I INC. Docket No. 80-078-H 

V. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

and WILLIAM FIORE, d/b/a MDNICIPAL AND INDUSTRIAL 
DISPOSAL <XMPANY 

OPlliiOl'il' AND ORDER SUR DISCOVERY 

The above-captioned matter involves an appeal of a solid waste pennit 

issued by DER to intervenor. The appellant is an. alleged business· canpetitor 

of the· intervenor. Intervenor served upon appellant interrogatories designed 

to detenni.ne if the appellant has disposed of, with DER approval, wastes for 
-

which intervenor sought or received DER' s approval to dispose in its penni tted 

facility. 

Appellant's failure to answer said interrogatories prcxrpted inter-

venor t:.o file a :rrotion for sanctions against appellant which intervenor 

answered with a response and a :rrotion for protective order. 

The parties agree that the proffered interrogatories are relevant, 

if at all, only on the is;me of appellant's standing, i.e., is appellant ~ 

the inteJ:venor' s catq?eti tor. Since relevance is ip be broa~y interpreted in 

discovery, since affinnati ve answers to the said interrogatories. could establish 
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a::xrpetitor status (even though negative answers wouldn't rule out such status) 

since the board doesn't ~feel that intervenor has waived its right to such dis-· 
.. ,_ 

covery and since appellant has not objected on trade secret grounds the requested 

discovery shall be allcwed. 

'Ihe board expects, havever, that answers to ~e said interrogatories 

will conclude the discovery phase of this matter and that the tests for which 

a continuance was granted have been concluded. 'Iherefore, the parties are being 

required to submit availability dates for hearing. 

' ORDER 

AND row, this 18th day of September, 1981, appellant's rrotion for 

protectiVe order is denied and intervenor's :riotion for sanctions is granted to 

the extent that appellant is required to answer intervenor IS interrogatories 

within 30 days frcm the date of. this order. All parties including DER are also 

required ~ the sane date to provide this board with their dates of availability 

for hearing. 

DATED: September 18, 1981 

cc: Bureau of Litigation 
Stanley R. Ge"ru:y, Esquire 
Jolm. E. Beard, III, Esquire 
Harold Gondelman, Esquire · 
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v. 

··-·.COMMONWEAL-TH--OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 171 OJ 
(717) 787-3483 

Docket No. 79-189-B 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPTI\IICN AND ORDER SUR 
PETITION FOR SUPERSEDEAS 

POST ADJUDICATION 

· This matter a::xnes before the board under the following circumstances. 

In April of this year,· the toard issued an adjudication and order upholding 

a DER action forfeiting surety tends posted by M:>rcoal under the Surface Uining Conser­

vation and Reclamation Act, the Act of Nov~ 30, 1971, P.L. 554, P.S. §1386.1 et seq. 

MoPcoal v. Commonwealth of Pd., DER., EHB Docket No. 79-189-B (April 30, 1981). M:>rc:oal 

appealed the toard 1 s adjudication and order to the Corrm:mwealth Court, which :docketed -

the appeal as 1498 C.D. 1981. MJrc:oal also asked the Cormonwealth Court for a supersedeas 

pending appeal, to stay the .effects_ of the toard 1 s adjudication and order, thereby simul­

taneously staying DER1 s attempt' to collect on the forfeited torids. The Corrm::mwealth Court 

· p.a,s dPnied th.is request of MJrcoal 1 s without prej,;H c:e, in-fo:!!Ping MJrcoal t.'l-lat it first 

, should have petitioned tl1is toard for a supersedeas, in accordance with the provisions of 

Rule 1781 of the Pennsylvania Rules of Appellate Procedure. 
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Pursuant to this instruction of the Cornronweal th Court, M:>rcoal has petitioned 

the board for a- supersedeas staying the -roard' s Aprile 30, -1981 adjudication and order 

pending M:Jrcoal' s ap:r::eal to Corrm:>nwealth ·-Court. M:>rcoal also requested the board to 

issue a t.empJrary supersedeas until a full evidentiary hearing could }?e held on the super-

sedeas petition. On October 2, 1981, M:>rcoal was given a hearing on this latter request. 

M:>rcoal did not present any witnesses, but did have the opportunity to describe fully the 

legal and intended evidentiary grounds for its supersedeas petition. On the basis of this 

hearing, the hearing examiner recorrmends, and the board concurs, that M:>rcoal' s petition 

-for supersedeas be denied without awaiting an evidentiary hearing, for the reasons stated 

below. 

The board's power to issue a supersedeas arises under §1921 A of Administrative 

Code of 1929, as· amended.> 71 P.S. 51Q-2l(d)_. Its criteria for Eio doing, are described 

in its rules and regulations under the general heading "Supersedeas" (25 Pa. Code §§21. 

76 - 21. 78). Examination of these rules, however, _es:r::ecially of §21. 76, clearly indicates 

that they are concerned solely ~th issuance of a su:r::ersedeas pending appeal to the board 

from an order or action of DER; Sections 21.76 - 21.78 are not intended to apply to the 

present circumstances, where M:>rcoal is requesting a supersedeas pending appeal of the 

-l:x>ard ,-s ruling to Cornronweal th Court. 

Nevertheless, the board has decided to adopt the criteria of 25 Pa. Code §21. 78 

as the criteria for issuance of a supersedeas in the instant action, because--as §21. 78 

are_ a reasonable application of the carrm::m law regarding supersedeas to the environmental 

actions with which the board is concerned (see 4A C.J.S. ApiJeal and Error, §636). 

Section 21.78 of the board's rules and regulations reads: 

" (a) The circumstances under which a supersedeas shall be 
granted, as well as the criteria for the grant or denial 
of a supersedeas, are matters of substantive corrm:m law. 
As a general matter, the Board will interpret said sub­
stantati ve cc.mron law as requiring consideration of the 
following factors: 

(1) irreparable hann to the petitioner; 
(2) the likelihood of the petitioner's prevailing 

on the rneri ts; and 
(3) the likelihood of injury to the public." 
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,In regard to these factors M:>rooal argued primarily as follows. 

(1) M:>rooal would suffer hann if the supersedeas were not granted 
- - . 

because DER would not use the m:mey gained from the bond forfeitures to reclaim the 

mining sites for which the bands were posted, thereby putting .MJrooal in jeopardy of 

additional lawsuits and cla:i.lred penal ties. 

(2) .MJrooal was likely to prevail on the rcerits because i-t-:.. > prepared 

to prove that DER had a proclaimed policy of not using bond forfeitures to reclaim 

mining sites, and indeeq alm:>st always had failed to reclaim mining sites in the past. 

{3) ·The public would be injured because DER ~uld not use the bond for-

fei ture :funds to reclaim the sites . 

.MJrooal also made nunerous other arguments and offered to present much additional evi-
'-· 

dence, but these arguments and evidence were deemed either irrelevant or else no nore 

than .an attempt to retry, at the instant hearing, .MJrooal's previously rejected (as of 

April .30, 1981) appeal to the b::>ard of DER's action. Mor-aoaZ~ supr-a. 

The hearing examiner and the b::>ard oonclude that M:>rroal 1 s arguments that it 

will suffer irreParable hann if the supersedeas is not granted are purely speculative. 

Furt:hel:rrore, M:>rooal offered no legal authority to support its argument that DER' s fail­

ure to use the funds to reclaim the .mining sites (even supposing, arguendo, that M::>rooal 

oould prove this assertion} ~uld warrant reversal of this b::>ard 1 s ruling by Cormonweal th 

Court, i.e. , ~uld warrant reversal of the band forfeitures despi. te the b::>ard 1 s findings 

that .MJrooal failed to reclaim the sites in question and violated the Surface Mining Con-

servation and Reclamation Act in n'l.llneJ:Ous ways. Mor>aoaZ ~ supr-a. Similarly, because .MJr-

ooal certainly has failed to reclaim th,e sites in the past, despite numerous DER complaints, 

forfeiture of the b::>nds hardly is likely to injure the pUblic (again supposing purely. 

arguendo that M:>rooal oould prove its thesis that DER will not u8e the forfeited fimds to 

· reclaim tl1e sites) . 

Therefore .MJrooal 1 s petition for supersedeas is denied, without awaiting a fur-

ther evidentiary hearing. 
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ORDER 

AND NOW, this 23rd day of October, 1981, appellant's Petition for Supersedeas 

Post Adjudication is denied. 

DATED: October 23, 1981 

cc~ Bureau of Litigation 
Allan E. MacLeod, Esquire 
Robert p. Ging, :Esquire 

ENVIroNMENTAL HEARING BOARD 

=~==~r~s~J~.~~==~~~~~~~ 
~ 

Chai:rman 
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COMMONWEALTH DF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
rtrst Floor Annex 
112 Market Street 

Harrisburg, Pe1msy Jvania 171 01 
(717) 787-3483 

PENNSYLVANIA ENVIroNMENTAL MANAGEMENT 
SERVICES I INC. 

Y. 

COMMONWEALTII OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and AlEX and .ANNE duroNT 1 NEW GARDEN 'roWNSHIP I 
RALPH La.FRANCE and the <XJONTY OF CHESTER, 

Intervenors 

Docket No. 79-153-W 

OPINICN AND CRIER SUR PETITION FOR 
DETERMINATION OF .APPLICABLE IAN PRCX:EDURE 

AND SCDPE OF REMAND 

On February 13, 1981 this Board remanded the arove matter to IER for 

:furt.lEr action consistent with our adjudication of the sam: date. 'Ihi.s was a 

general remand. Appellant now seeks by Petition to have this Board further de­

fine the sro:pe of proceedings in which !ER may properly engage during the remand 

period. We deem that question to be initially for detel:mination of DER, and any 

disagreem:nt which arises therefrom would be a pro:per issue for review when and· 
" . 

·;,. .. ~ .. 

if that should becx:::ilE necessary. We will rJ.OWever, limit the remand period to forty:_ 

five (45) days fran the date hereof unless otheJ:wise agreed between the parties. 
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ORDER 

AND NOvl, this 15th day of April, 1981 after due consideration of 

the Petition for Determination of Applicable Law 1 etc. filed on behalf of 

appellant in the above matter and Answer thereto 1 the SaTrE is hereby denied 

without prejudice. The re.rnand 'period shall expire forty-five (45) days from 

the date hereof. 

DATED; April 15, 1981 

cc: Randall J. Brubaker, Esquire 
Tlx:mas Riley, Jr. , Esquire 
Hershel J. Richman, Esquire 
Bruce Katcher, Esquire 
George Brutscher, Esquire 
Bureau of Litigation 
Paula D. FranciscO 

ENVIroNMENTAL HEARING BOARD 

'PAUL E. \-'IA.TERS 
Chairman 
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: ..•.. -COMMONWEALTH OF PENNSYLVANIA . -.. : -~~:.:~.~; ~- ~ 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Petutsy lvania 17] 01 
(717) 787-3483 

PERRY BroTHERS COAL <Xl1PANY Docket No. 81-137-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR DER Is !..o!'ION 'IO DISMISS 

On August 13, 1981, DERby and through Douglas A. Klimchock, .r.tining 

and Pennitting Carpliance S:pecialist, sent a letter to Percy Brothers Coal 

canpany, which set forth certain alleged violations of the Pennsylvania Sur­

face Hin.e Conservation and Reclamation Act and proposed that the carpany 

make a penalty payrrent or create an escrav fund to avoid DER's filing of civil 

penal ties. Perry ·Brothers appealed fran this letter and DER filed a notion 

to dismiss this appeal. The ap:pellant has declined the opJ;X>rtunity afforded 

by the board to reSJ;X>nd to this notion. 

The DER argues that the appealed letter does not represent a final 

action of DER and is thus not appealable 25 Pa. Code Section 21.2 (a) (1) • Th.e 

cases cited by DER do support this proJ;X>si tion but perhaps the nost apposite 

opinion was not cited. In Sunbeam Coal Corporation v. DER, 304 A.2d 160 (1973) 
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-the appeal by-'a,mine operator.frarr-DER's· notice--of~violation (of SM:RA) was 

··quashed as- not being a final action or an adjudicc:tion. We believe that 

Sunbeam., supra, is on all fours with the instant matter and is qontrolling 

precedent which we must and will apply. 

ORDER 

AND NOW, this (_;1/t day of November, 1981, DER's motion to dismiss 

is granted and appellant's appeal is dismissed. 

DATED: November 6, 1981 

cc: Bureau of· Litigation 
Stanley R. Geary, Esquire 
Leo M. Stepanian, Esquire 

ENVIROOMENI'AL HEARING BOARD 
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.. COMMONWE"'ALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

RICHLAND 'IOVNSHIP, et al. 

v; 

COMMONWEALTH OF PENNSYLVANIA · 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and R. and B. .McQUIDDY and PEI'ER .AND EUGENE 
DEPAUL, Intervenors 

Docket No. 80-143-w 

OPrniON .AND ORDER SUR 
.IDI'ICN TO DISMISS APPEALS 

On June 25, 1980 1 DER wrote to Richland Township 1 one of the appellants 
1 

herein and advised that it wanted to help in sol vi.ng the problem of hydraulic 

overload at the Borough of Quakertown sewage plant which was used by Richland and 

other rrn.micipalities. The letter rrentioned that an Act 537 plan revision was 

called for and suggested a meeting-"to review the necessary coordination and the 

potential alternatives available to you." The meeting was scheduled for July 24, 

1980. 'Ihe Ireeting was held and DER, . on August 13, 1980 wrote to all partici~ts 

' 

-.· .~ 

· 1. Copies of the letter were sent to Bucks County Health Depart:rrent, Bucks 
County Planning Carrmission, Bucks County Herne Builders Association and Bucks County 
Water and Se-wer Authority 1 another appellant herein • 

.. 
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2 
in a question and answer fo:rmat sumnarizing --the meeting. It is clear from said 

letter that DER concludes that the Quakertown Sewage Treatrrent Plant exceeded its 

pennitted hydraulic capacity fiorn December 1978 to April 1979 and no new sewer 
' 

connections should be issued. 

Appeals were filed within the 30 day period after receipt of the August 

13 letter. DER has now filed a M::>tion to Dismiss these appeals on grounds that 

there was no appealable action on August 13, 1980 and that certain appeals were 

untirrel'y filed, based on the July 24 meeting and the June 25 letter. We believe 

that the letter of August 13, 1980 is appealable. It is clear that an aPfl6al may 

properly_ be taken frcm--

.._. Any order, decree, decision detennination or ruling by 
the Depa.rt:Irent-affecting personal or property rights, 
privileges, .imnunities, duties-" etc. 25 Pa. Code Chapter 
21 §21.2. . 

1\ final decision was made by· DER that no building pennits should be 

i?sued that involve new· connections to the Quakertown sewer system. While this 

decision may- have been :made at the July· 24 rreeting, there is no dispute of the 

allegation that the ·first f:i:nal written notice of this decision by DER was con­

tained .i:n the August 13 letter. We are Satisfied that for appeal purposes, this 

was the q;:erative event. This i~ so, even though the letter itself oontains a 

retroacti'ye date for the cut-of£. r:f the June 25' 1980 letter had not contained 

stat.ern:m"t$" which seri'ousl y call into doubt its finality, our decision in this mat­

ter mt<,;rht be 9.t££erent. Di$li¢?Sal oi an appeal should be pe:rmitted only in clear 

ect$€~. This- i:?: not l?UCh a case. Because there are factual questions which can not 

be resolved on a notion such as the one before use, we will allow evidence on 

tnese .:j.:s~ at the appropriate t.lm=. See Andre Greenhouse Inc. v. DEB 19 79 EHB 311 ' . 

we ·therefore enter the following: 

2. The letter stated: "This will oonfi:rrn. that effective July 24, 1980 no 
building pennits should be issued that involve new connections to the sewer sys­
tem. II 
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ORDER 

. AND NOW, .. this 19th. day of March 1981, after due consideration of the 

1-btion to Dismiss the appeals filed in the above matter, the same is hereby 

denied without prejudice. The parties shall file pre-hearing nerroranda wi. thin 

ten (10) days. 

cc: Randall J. Brubaker, Esquire 
Kenneth Gelburd, Esquire 
c. W;Uliarn Freed, Jr. , Esquire 
Allan K. · Gr.i:m, Jr. , Esquire 
Jeffrey F. Bahls, Esquire 
Richard P. McBride, Esquire 
Victor S. Jaczun, Esquire 
Richard Rosenberger 1 Esquire 
Arthlll';. R. 'Ibarnpson 1 Esquire 
Bureau of Litigation 

DATED: ~ch. 19, 1981 

PAUL E. WATERS 
Chainnan 
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HARRY G. SHEESLEY AND 
All1A JEAN SHEESLEY 

v. 

' 
COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17 J 0 I 
(i17) 7S7-3483 

.· Docket No. 81-061-H 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPJNION AND ORDER SUR 
DER Is ImrON 'IO DI$MISS 

Harry G. and A1.ma. Jean Sheesley, appellants in the al:ove-captioned 

matter are, they allege, owners of and residents upon a certain tract of land 

situate in· Richland Township, .Venango County, upon .which surface mining was ., 

conducted, under the authority of Mine Drainage Pennit 3774SH27 and Hining Per­

mit No. 1253-4, by Equitable Coal Corti>any. On or al:out March 24, 1981 an 

internal DER m:rcO stated the decision of certain DER officials that the Equi t-

able 1 s perfonnance bond on said mining tract be released. On or atout April 3, 

1981 DER notified Equitable that it had released said bond. On April 27, 1981 

the board received a letter from appellants' counsel protecting the DER 1 s release 

of the said bond. A fonnal appeal followed and both DER and appellants have now 

filed pre-hearing rrerrorandci~ 
. ·- DER has rroved this board to dismiss appellants 1 appeal on two grounds. 

DER argues firstly, that appellants have failed to perfect this ·appeal pursuant 

to 25 Pa. Code 321.5~(f) (3) and, secondly, that appellants have failed to join 

Equitable, an indispensable party. 
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- .. With regard to· DER's first: argument, we hold our opinion in R. CzarlbeZ, 

· SP. v.· DER· and Independent ~ntexrpris~s, EHB Docket· No. 80-152-B (issued December 

11, 1980). to be controlling .As we stated in that matter, the requirements of 

25 Pa. Code 21.51 (f) (3) are: not jurisdictional. Once an appeal has been filed 

with this l:oard within the 30-day limit set forth in 25 Pa. 21.52 (a) the juris-

diction of this board attachs. Rostosky v. DER 1 26 Pa. Corrm·. 478, 364 A.2d 761 

(1976); Lebanon County Sewq.{P CounaiZ v. DER, 34 Pa. Ccmn. 244, 382 A.2d 1310 

(1978). 

It is still necessacy for the appellant to perfect his appeal by copying 

the "recipient of the pennit, license, approval, or certification" and this 

perfection is supposed to be acca:nplished withiri 10 days from filing which 

appellants here failed . to· achieve. However, appellants have proffered a logical .. 

explanation for this failure and their failure to notify has been already corrected 

by appellants' service on J1.me 9, 1981 of a copy of their notice of appeal upon 
. . 

Equitable. Furthenrore' Equitable would not seem. to be prejudiced by appellants' 

delay of no nore than -20 days in copying it with a notice of appeal due to the 
. . 

preliminacy nature . of these proceedings. Indeed·, .. F.qui table is given,· by the 

following order, a longer period to sul::mit a pre-hearing :mercorandum than other 

parties appearing before this l:oard. · Therefore, DER' s first grounds for quashirig 

apPellants' appeal nrust be rejected. 

DER' s second contention 1 is easily ·dispensed with. In the first place 1 · 

appellants have,· to the best of their ability, joined fl:Iuitable as a party be 

copying said coq)oration with their notice of appeal.· Secondly, Equitable, as 
. . 

the "recipient" of the "approval or cer+..ification" c...~llenged b-_y appellants, i;:he 

l:ond, release in question f iS I" automatically 1 a party to these proceedingS purSuant 

to 25 Pa. Code §21~5l(g). 
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AND NCW, this 22nd day of July, 1981, DER's M:>tion to Dismiss appel­

lants' appeal is denied. 

Equitable shall canply with the· attached pre-hearing order on or 

before August 10, 1981. 

/ 

cc: Bureau of Litigation 
Stanley R. Geai:y, Esquire 
Ralph L. M:>ntgarery, Jr. , Esqui:re 
Henry· Ray Pope, F.quire. 

DATED: July 22; 1981 
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-.. -~-,:·COMMONWEALTH OF PENNSYLVANIA 

.ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 OJ 
(717) 7e7-:. -, 

... 

SUNNY FARMS LTI>ITTED Docket No. 81-046-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPll\lTON AND ORDER 
IDI'IONS FOR PROI'ECTIVE ORDERS Al'ID STAYS 

Connsel for appellant has noticed the de:position of the certain DER 

officials in the above-captioned matter but, by agreement of connsel, the 

deJ?Qsi tions of these indi vid~s have been stayed pending this .l:oard 1 s decision 

on various DER rrotions for protective orders prohibiting said de:positions. Connsel 

have also agreed that tlus .l:oard should rule upon said rrotions on the basis of 

said rrotions and answers thereto, i.e. , the parties have waived the filing of 

·briefs. 

The first of DER 1 s :rrotions to be addressed pertains to Clifford L. 

Jones, Secretary to DER; Donald A. Lazarchik, Director of its Bureau of Solid 

Waste Managerrent and Eugene E. Dice, DER' s Litigation C.oorni 11ator. DER bases 

its m;:>tion with regard to these individuals first upon their lack of direct 

involvement in DER actions nnder appeal and secondly, upon the alleged nnrea-

sonableness of requiring these busy, irrportant persons to :rrake thernsel ves available 

for depositions conqerning rnatters of which they have little or no knowledge.· 
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Appellant's answer notes that is without information as to the extent of involve-
-~ 

ment of- any of these in.di viduals. - Thus, at this poiilt in the proceedings the 

board is not able to detennine if the nature and extent of their involvem:nt 

would rreri t the unquestioned burden which appearing for depositions would place 

up::m these officials. The board shall, therefore, stay the depositions of these 

individuals pending the depositions of DER employees :rrost directly involved in the 

challenged action. If these depo9itions indicate a rrore than de minimus involve-

rrent of the said ind.i vi duals in the challenged action their depositions will • be 

allowed upon submission by appellant of a request to dissolve the stay. 

The second of DER' s rrotions to be addressed is its request that this 

board prohibit the depositions of DER' s "expert witnesses" , William Torrayko, 

Barrett Borry and I.orie O'Day on the grounds that the facts and/or opinions 

which they have regarding the subject rratter of the instant appeal were acquired 

in anticipation of litigation. DER's reliance upon Pa. R.C.P. 4003.5(2) to sup-

port this notion is misplaced. Said rule specially authorizes a party to inquire 

into facts and opinions of expert witnesses the other party expects to call 

as witnesses at trial and DER-.does not assert in its rrotion that it does not 

expect to call any of the narrEd individuals. 

It is true that, pursuant to Pa. R.C.P. 4003.5 (2), depositions of the 

other party's experts nay be obtained only after a court order and only after 

cause is shown. However, DER, in its notion avers that each of the said would 

be deponents is a regular_ DER employee. As appellant's answer points out, under 

the Explanatory Note. to Pa. R.C.P. 4003.5 a regular employee of a party, although 

qualified as an expert, is not an "expert" within the rreaning of Pa. R.C.P. 4003.5. 

A review of the relevant case law also supports the appellant's position. In 

Moran v. Pittsburgh-Des Moines SteeZ Company, 6 FRO 594 (W.D.Pa. 1947) the Court 

pennitted deposition of an ex:pert (engineer)- who was a regular employee of the 
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defendant. Similarly, the -staterrent_of the Adviso:ry·Cormd.ttee concerning FR Civ 

26 (b) (from which Pa. R.C~P.- 4003.5- derived) as published at 48 FRO 487, states 

at p. 504 that FR civ 26 (b) does not apply to a general employee of a party. It 

is true that in Seiffe"Y> v. Topsy's International_, Ina., 69 FRD 69 (1965) an 

in-house expert (accountant) who was specially employed regarding the litigation 

in question was considered an expert, and thus shielded by FR Ci v 26 • 

From DER 1 s rrotion, howeyer, it appears that the persons in question 

while they may ·be considered to be special employees, i.e. , employees serving 

a particular program cannot be considered to have been specially employed for 

the instant matter alone. Thus, the depositions of these individuals shall be 

pennitted. 

The third DER notion to be addressed here comprises DER 1 s request that 

we prohibit the depositions of: William Adams; John I.eskosky; William Tanayko; 

IDrie 0 1Day and Barrett Berry on the grounds that each of these DER employees 

did not participate in the actions of DER which are the subject of this appeal. 

According~~;:to DER 1 s notion, each of the narred individuals, at least during the 

period of February 1978 to January 1980, 'WOrked full or part-tirre for the Wilkes­

Barre Regional Office of DER 1 s Bureau of Solid Waste Management. This was the 

DER office rrost closely connected with Lyncott 1 s New Milford landfill site. Since 

the alleged failure of disposal technology at the said site is referenCed in the 

action appealed at the above-caption, the named individuals may certainly be in -

the :position to give testirrony relevant to the instant matter. Therefore their 

depositions shall ~ allawed. 

The last motion for protection order c~nsidered herein requests that 

we ~rc:>hibit the depositions of Douglas Lorenzen, Kirti Shah and Stephen Curran. 

As to Messers. Lorenzen and Shah, who are DER regular employees, DER again relies 
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. . 
upon Pa. R~C.P.- 4003.5 (2) and its::·ill:-~n:f fails -for--'the reasons set forth above. 

As to Mr. Curran -who has apparently a:l.ready departed for the state of Maryland, 

appellant's offer to depose him in Maryland would seem to rerrove any unreasonable 

burden. Thus, the depositions of these individuals shall also be per'itted. 

ORDER 

AND NOil, this JtJ/h day of July, 1981, DER's notions for protection 

orders are denied except as to Messers. Jones, La.zarchik and Dice whose depositions 

are stayed. 

DATED: July 30, l98l 
cc: Bureau of Litigation 

IDuis A. Naugle, Esquire 
Howard J. Wein, Esquire 
Robert J. Shostak, Esquire 

., 

ENVIRONMENTAL HEARING BOARD 

DENNIS J. I g 
Ma:nber 
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.. :.COMMONWEALTH- OF PENNSYLVANIA 

, .. ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Slreet 

Harrisburg, Pennsylvania 17101 
(7!7~ 7 ·3483 

SUNNY FARr-18, Lll•IITED, et al. Docket No. 81-046-H 

v. 

.. ·" . ·-·~~ ·. / ... ,_ . 
. #:-.· 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

. · .· .. 

OPINION AND ORDER SUR 
DER' S PEI'ITION FOR RECONSIDERATION 

On July 30, 1981 this board issued an opinion and order dis:r;os:ing of 

certain notions for protective orders filed by DER in the above-captioned rna.tter. 

This order inter alia required that Hessers. William Tanayko, Douglas Lorenzen, 

Kirti Shah and Barrett Borr:Le and .Hs. I..ori 0 'Day sul:mi t to deposition despite 

DER's claim in its moti<?n for protective order that these persons were expert 

witnesses and that pursuant to Pa. R.C.P. §4003.5 the appellant was not entitled 

to proceed with discovery as to the above individuals. 

This board's opinion was based upon the exception to Pa. R.C.P. 4003.5 

cited in the Explanatory Note of 1978 thereto, which states that regular employees 

of a party are exposed to discovery even though they -would otherwise be con­

sidered to be experts. ·'!his explanatory note, in fact, on the basis of the board's 

research seerried rnerel y to carry forward a distinction formulated by federal courts 

in construing the federal predecessor to Pa. R.C.P~ 4003.5 • 
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DER has petitioned. for:-reconsid~ation of the above opinion. ·oER 

assert:S again that the -said · anploiees are not· "regular errployees" in the 

:rreaning of Pa. R.C.P. 4003.5. DER also argues that even if these persons are to 

be considered regular e:nployees for the purposes of Pa. R.C.P. 4003.5(a) (3), 

the provisions of Pa. R.C.P. 4003.5(a) (1), nevertheless, apply and require that 

discovery of these witnesses must proceed, at least initially, through interrogatories. 

Upon reconsideration, the nndersigned still believes that the al:ove 

naired individuals are regular anployees of the Ccmn::mwealth and thus that the 

blanket prohibition of Pa. R.C.P. 4003.5 (a) (3) does not prevent discovery with 

regard to these witnesses. 

The job description of these persons preferred by DER only :points up the 

fact that these persons are experts but the case law and explanatory note are 

clear that regularly e:nployed experts. do not enjoy Pa. R.C .P. 4003.5 (a) ( 3) im­

munity. Indubitably as DER_ asserts,. this pl;aces it at a disadvantage in liti­

gation vis d vis a party who hires outside experts but this campeti ti ve disadvan­

tage does not seem to be a. relevant consideration under the case law. In fact, 

DER may be said to enjoy the advantage of employing these experts vis d vis a 

number of party appellants who simply cannot afford to retain such expertise. 

The undersigned, is DON. convinced, however, that the procedural require­

m:mt of Pa. R.C.P. 4003.5 (a) {1) applies even to regular anployees who are also 

experts. The explanatory note in its regular e:nployee discussion is clearly 

directed to the phrase "retained or specially employed" which phrase appears 

only in Pa. R.C.P. 4003.5(a) (3). Thus, it will be necessary for the appellant 

to seek discovery of the above-named individuals through interrogatories as per 

Pa. R.C.P. 4003.5(a) (1). Depositions of these individuals may be permitted only 
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after the use of- interrogatories and the showing of·cause..c.as per Pa. R.C.P. 

4003.5 (a) (2). __ _ 

DATED: October 7, 1981 

cc: Bureau of-Litigation 
_I.ouis A. Naugle, Esquire 
Heward J. Wein, Esquire 
Robert J. Shostak,· Esquire 

.· .... 

.. It-
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msy Jvania 17 J 0 I 
(717) 787-3483 

SUSQUEHANNA COUNTY BOARD OF COMMISSIONERS Docket No .. 80-172-H 
; 

_; 

v. 

I . 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and LYN<DIT CORPORATION, Penni ttee 

OPINION AND ORDER SUR DER 1 S 
PETITION FOR AMENDED 

ORDER TO AI.J:J::Jfl INTERI.OCU'IORY APPEAL 

Following the issuance of this lx>a.rd 1 s. Opinion and Order of December 19, 

1980, which in part deferred action on Lyncott Corr:oration' s rrotion to quash 

Susquehanna County 1 s appeal, DER filed a :petition for an amended order to allow 

an interlocutory appeal pursuant to 42 Pa. c.s. §702 (b). Generally, this board, 

in res:£X>nse to such a :petition, 'MJuld set a schedule for the filing of res:£X>nses 

to the said :petition and briefs on the legal issues raised thereby. 

In the present matter, however, the board cannot grant the relief re-

quested by DER and thus it would be a needless expenditure of effort and time to 

require an answer or briefs. Section 702 (b) of 42 Pa. C.S.A. does provide a 

mechanism ·for expedited review of interlocuto:ry rulings by lower courts and govern­

mental units. However, in order for Section 702 (b) to operate the lower court 
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or governmental nni:t must hav~ issued an interlocuto:r:y p.lling. Had this board 

either granted or denied Lyncott's notion to quash Susquehanna County's appeal 

on the basis of the County'~ alleged lack of standing such an interlocutory ruling 

would have been of the type conte!rq?lated by Section 702 (b). 
. . 

But this board neither graPted nor denied Lyncott' s rrotion; it merely 

deferred action on this ~tion. Thus, there is no ruling for Cormonweal th Court 

to review and, consequently, Section 702 (b) of 42 Pa. C.S.A. cannot fonn a basis 
' \ 

for judicial review. 
j 

it should also Pe questioned whether the standing of Susquehanna County 
\ 
' 

is the type of issue whi~ should be certified to Corrmonweal th Court. In Lower 
j 

Paxton Township v. FieseZ~r Neon Signs, 31 Pa. Commonwealth Ct. 506, 391 A.2d 

720 (1978) the Township appealed to Dauphin County Court from a detennination by 

the Township's Zoning Hearing Board which penni tted Fieseler, as Exxon's contractor, 

to erect a high-rise sign above an Exxon station. 

The c:Ontractor ,- Fieseler, filed a rrotion to quash the Township's appeal 

on the basis of its alleged lack of standing and when this :rrotion was denied by 

Dauphin Cotmty Court, Fieseler appealed fran this ruling to Commnwealth Court. 

Cormonwealth Court, iri a strongly worded opinion, emphasized that a con­

troversy over standing does not involve a true question of jurisdiction (citations 

omitted) and therefore the Court held that· the instant appeal was .improper. The 

Court also noted that, given the increasing number of cases before it, granting 

interlocuto:r:y appeals delayed the expeditious resolution of litigation properly 

before the Court. It would therefore appear that even if this board had discretion 

to certify the issue of Susquehanna County's standing pursuant to Section 702(b), it 

would be well advised to refrain from certifying the question requested • 

.,., 
·. l. 
,• ... 
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ORDER 

AND NOW, this 2nd day of Januru::y, 19 81, DER' s petition for amended 

order to allow interlocutory appeal is denied. 

cc: Bureau of Litigation 
!.Duis A. Naugle, Esquire 
Gerald C. Grirm.Jad, Esquire 
Robert J. Shostak, Esquire 

DATED: January 2, 1981 

ENVIRJNMENTAL HEARING BOARD 

1.· 
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DAVID Ao SHINEHART 

··.COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
rust Floor Annex 
112 Market Street 

Harrisburg, Pennsy Jvania 171 0 I 
{717) 7S7-~.;;;::; 

Docket No. 80-014-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

By: Anthony J. Hazullo, Jr. , Hernber 

David A.. Swinehart (appellant) is the owner and developer of a develop­

ment located in Upper Pottsgl:ove Tc:Mnshlp, !bntgmery, County, Pa. In the plan 

submitted for a revision of the Township's Sewage Facilities Plan, appellant de­

cided that nine (9) ~ots .tn its developnerit would be services by a camn.mity ·On­

lot s~ge disposal system. 

Subsequent to tavriship' s approval of the plan revision, sul::inission was 

made to the Deparbnent o;l! Envirornnental Resources (DER} for review, and DER issued 

approval of the revision subject to. its review of the final design for the ccmnunity 

s-ystem "before penni t issuance" • 

After soil testing and reviav of the final design, DER reccmnended to the 

tc:Mnship savage enforcement officer that a penni t for the camruni i:".f ~ewage system 

not be issued. 

. .· .. 
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Appellant appealed to ·this board the recarm:mdation of DER to the town­

ship sewage enforcement officer before receiving any official detennination on his 

application for a penni t fn::m the sewage enforcement officer. 

Despite .the fact that a IIOtion to dismiss the action wa.S not filed, and 

an evidentiary hearing was held in this matter, the question of the jurisdiction of 

this board IIlllSt be addressed before an adjudication on the merits may be considered 

to be appropriate. 

In its appeal the appellant contends, intezo a"lia, that DER acted capri-
. . 

ciously in "withholding approval of appellant's application ••• ". 

The essential defect in this appeal .;is the filing of the appeal to this 

Board by appelJ.ant prior ·to a decision by the local sewage eriforcement officer. 

Appellant adm:i:.ts that the ~ge Facilities Act, 1966, Jan. 24, P.L. 

(1965) 1535 1 as amended, 35 P.s.· 750, et seq. 1 authorizes local agencies, through 

their sewage enforcement officers (SED) 1 to issue permits for on-lot sewage dispo­

sal systems. HoWever, appellant argues that by letters dated July 3, 1979, and 

Decerrber 12, 1979 I DER usurped the authority of the local SEO and thereby denied 

appellant its penntt for the conscr;uction o;f! the camnmi ty sewage system in its 

subdivision. Such. an argument is an assurrption by appellant of the nature and ef­

fect of the two referenced notices, imd an analysis of same reveals that the assumpt-

ion is erroneoUs. 

The' letter· of July 3, 1979 is an official notice from DER to Upper Potts­

grove Township of the ;~!act that DER had J;eviewed and approved. the proposed revision 

of · the township's oi;ficia1 sewage facilities plan, as sponsored by appellant for the 

BirchwOod Terrace Subdi.vision, Code No. 1-46956-005-3. The notice in pertinent part 
., 

stated: "Approval is hereby granted if the following eonditions are met: 

2. The· Depqrbnen.t {PER) has the DppJrbmi ty to 
reviav and approve the final design of the _ 
carmrunity· sewag~ system before penni t issuance. 

A copy of thi$ noti~e was sent to appellant, and appellant did not contest 

the propriecy, nor the effect, of the imp:>sition of this condition by DER. If, as 



,., 
appellant ?rgues, DER usurped the authority of the ·local agency by ilrposing con-

dition no. 2 as a condition precedent to approval of the revision, it could have 

contested the sane, or, appealed the sane to this board. Appellant chose not to 

pursue either course of action. 

'Ihusr it cannot flC:1N" reopEm the July 3, :!.:-- ~; plan approval (see 25 Pa. 

COde 21.52) Rosf;o~ky v. DER, 26 Pa." Ccmronwealth Ct. 478, 364 A.2d 761 (1976). We 

add for the sake of a:::mpleteness that our review does not supfX)rt appellan~ r s argu­

nen.t. DER did not usurp the Township's authority since the issuance or denial of 

the permit still remained in the TcMnship but, in any event, this issue cannot be 

litigated here. 

Appellant,~,- did file an appeal within 30 days of receipt of DER • s letter 

of December 12, 1979. In this letter, after discussing the· report of DER • s soil 

scientist, the writer concluded that the proi:csed. site was unsuitable for a cern-

rnuni ty sewage disposal. system primarily because the area had "been disturbed and 

filled". Thus it was DER'~ position that "the permit for this system not be issued". 

'!his letter clea,rly allows .the SED the right to make the decision. DER fulfilled 

its statuto~ role by reviewing the proposal, arriving_ at a position, and info:rming 

the local agency's representative of its (pER's) .position. :Havever, navhere in the 
' ' 

notice does DER deny· awroval of the proposed on•site disposal pennit. The notice 

Il'IE!rely stated DER • s pos.;i.:Uon in the matter, nothing rrore. The local SEO remained 

free to make his own evaluation o;e the application, since DER did not order him to 

take action in favor of or aga.inst a:ppellant' s application. To attach any other 

meaning to the· notipe would be contrary to all rules of construction and interpre­

tation. ·we therefore ·hold that the notice of December 12, 1979 did not constitute 

a de."'lial of apJ?cllant' s application tor a perrnit for construction of a ccmmmi ty 

sewage system· at the proposed s;i:.te. 

Having held that the contested notices were a valid exercise of statutory 

·authority· by DER, the only .;issue left for decision is whether there remains a _rerredy 

for appellant before this lx>ard. , .. ·. 
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DER has not taken any final action which adversely affected appellant, 

and therefore this board- is without jurisdiction to act iii this appeal. It would 

appear, to the board Cl:i:: least, that the proper course for appeallant to follow is 

to seek a decision fran the local agency r s sewage enforce:nent officer, and if the 

application is denied by· the SED, to pursue this matter iii accordance with the pro­

visions of the Sewage Facilities Act, §16, as amended 1974, July 22, P.L. 621, No. 

208, §9, 35 P.S. 750.16 entitled ''Hear;i.ng and Appeals". 

ORDER 

AND NOW, thi.s 16th day of November, 1981, thi.s- appeal is dismissed and 

tel:minated. 

DATED: November· 16, 1981 
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v. 

--=.COMMONWEALTH OF PENNSYLVANIA 

ENYIRONMENTAL .HEARING BOARD 
Blackstone Building 
rmt Floor Annex 
112 Market Street 

Harrisburg. Pe1msylvania 17101 
(717) 787-3483 

Docket No. 81-028-W 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINICN AND ORDER 
SUR 

I'ER-ll'I'lliE Is PE"J.'I'I'ION '10 
. IN'iERVENE AND PETITICN '10 QUASH . 

.-:. ·, ~~<" ... ·-··_ .. _.,.._·---~ .. 

On or about. March 9, 1981, this board received an appeal filed on behalf of 

-the appellant, a secx:md ·class township existing under the- laws of this Comronweal th. 

This appeai, on its face, was untimely since it was from a pennit issued by DER Septem-

ber 19, 1979. This board 1 s rules require that an appeal :must be filed within 30 days 

of receipt of notice of the appealed action or publication of said notice in the Penn-

sylvania Bulletin 25 Pa. Code §21.52 and this board has no ;power to extend the appeal 

period short of a showing meriting appeal nunc pro tuna1 Rostosky v. DER_, 26 Pa. Co..rmon-

wealth~- 478, 364 ~.2d 761 (1976). 

The penni ttee has rroved to intervene in the instant proceedings and to dis-

miss the appellants 1 appeal for lack of timeliness. The appellant has answered neither 

the penni ttee 1 s petition to intervene or its petition 'to quash the appeal even though 

it was instituted to do so on August 24, 1981 by September 8, 1981.- Neither has the 
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~-

.~ 

appellant requested any .continuance in. the response schedule set by the board. 

______ _01. the basis- of the instant record there J,s pQ doubt that bo.th the per­

mittee's petitions should _be granted. The ~~t:_tee's petition to intervene com­

plies with the requirements of the board rule on intervention 25 Pae Code §21.62 and 

indeed, the pennittee is automatically granted party status pursuant to 25 Pae Code 

§21.5l{g) e 

Similarly, permittee's petition to quash correctly cites the law on tine-

liness ... Further, the appellant _as a municipality has~ held by the Pennsylvania 

Corrnonweal th Court not to have stan~g to appeal a solid waste penni t to this boarde 

Strasburg Assoaiates v. Newlin TOlJJnship_, __ Pa. Ccmronwealth Ct. __ , 415 A.2d 1014 

(1980). Thus, .the township's appeal could not be maintained even if t.ilrely. 

Finally, the appellant relies UFOn Section ·604 of the Solid Waste Managerrent 

Act to invoke this board's jurisdiction to tenninate a permit for alleged violation of 

its terms. However, the cited section authorizes certain officials including solicitor's 

of affected municipalities to bring an action in equity in a court of oompetent juris­

diction to restrain violations of the act, and regulations pronmlgated theretmder or 

permits issued thereunder. This section does not :rrention the Environmental Hearing 

Board (in contradis.tinction to inter aZia Section 601 of Said Act which does) and there­

fore imposes no duties nor devolves any :J;XJWer UfXJil this board • . . 

ORDER 

AND NON, this lst day of October, 19 81, the petitions to intervene and to 

. quash appeal filed on behalf of Harry D. Miller are granted and the above-captioned 

appeal is dismissed. 

DATED: October 1, 1981 

cc: Bureau of Litigation 
Paul A; Logan, Esquire 
Michael G. Trachtman, Esquire 
K.W. Janes Rochow, Esquire 

_., - __ ,, _____ ~ .,..., ___ .! __ _ 

DENNIS•·J. ~ISH · 
Chainnan 

-~~J • 

Jei::I;y L. Johnson, Esquire 
Sondra K. Slade, Esquire 
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COMMONWEALTH OF PENNSYLVANIA 

c.ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
First Floor Annex 
112 Market Street 

Hanisburg, Pennsylvania 17101 
(717) 787-3483 

TORO DEVELOP:V.IENT COMPANY Docket No. 81-034-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPlliiON .AND ORDER SUR PEI'ITION :roR 
SUPERSEDEAS OF 'IORO DEVELOPHENT ffi'1PANY 

Toro Development Company, Inc. (Toro) is the ovmer and developer of 

two subdivisions located in Plum Borough, Permsylvania kna-m as Holiday Park 

No. 29 and Holiday Park No. 30 (subdivisions). Toro has recently o:::r.pleted the 

preparation of sc::m= 129 lots m said subdivision which preparation included the 

installation of roads, curbing, electric, gas, cable T.V., \'later and sewer and 

grading. The total cost to Toro to develop said lots is roughly $1,000,000.00 

or about eight to ten thousand dollars per finished lot exclusive of overhead 

and profit. 

In order to provide sewer service for the said subdivisions Toro, 

through, Plum Borough, obtained revisions of the Borough's Offical 5ewage Facil-

ities Plan indicating that the said subdivisions would discharge through existing 

interceptors to the Borough's Holiday Park Sewage Treatment Plant. These revisions 

w=re approved by DER (the latter approval being issued last sl..nter) . DER also 
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·· -< - issued Toro sewer- extension 1 penni tS Which all wed Toro to extend the said inter-
\\ 

· ceptors-to service the said subdivisions. Again, the latter of these ~ts 

was issued last surrmer. Toro also obtained all local approvals required by the 

Municipalities Planning Code. 

In order for Toro to recoup its invesi:Irent in the said lots, it will 

be necessary for Ryan Hones and other construction corrpanies to sell hanes in 

the said subdivision. Toro only gets paid for the said lots when the houses are 

sold. In order to sell houses, Ryan Homes, et al. must be able to offer sewerage 

service to. the prospective hanebuyer. Thus, DER 1 s letter of February 25, 1981 

which advised Plum Borough to prohibit all new connections in inter alia the said 

subdivisions as well as the Falls Village subdivision had an innediate, direct 

and substantial impact upon Toro as well as Mr. Clois Fears, the developer of 

Falls Village, an adjacent subdivision tributary to the sazre system. 

Toro filed an appeal from and a petition for a supersedeas of DER 1 s 

February 25,· 1981 action. A hearing was held on this petition on April 14, 1981. 

At the present ti.rre I have not yet received the Notes of Testinony from the said 

hearing and I have received no briefs. (Indeed, it_ seems questionable whether DER 

intends to file a brief within the schedule set by the Board. ) Nevertheless, 

it seems that the evidence presented was clear enough and the law straight-fo:r:ward 

enough to penni t the issuance of this Opinion on the basis of the board 1 s notes. 

Of course, either party rna.y take advantage of 25 Pa. Cqde §21.122 to point out 

essential facts and law which I might have overlooked. 

In order . tor Tor:o to gain the supersedeas it seeks, 'Ibro must derron-

' strate first that it is irreJ?aXably harned by the contested action. The facts recited 
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.. :arove derronstrate that Torci is ·being hal:Ire<f..- MJreover ,. further testi.rrony developed 

that the said sUbdivisions are the only ones where Toro can presently anploy its 

full-tine staff of ar01..md 30 plus its part-tine SUltiiEr staff of approximately 

125-130, so that the appealed action irrperils all the above jobs. Toro also showed 

that it needs the revenues expected frcm lot sales in the said subdivisions to 

finance other projects and that the rronths of April through June are the nest im­

~rtant selling period for the ye.ar. Indeed Toro through uncontraverted testi­

rrony showed that it stands to lose at least 70 lot sales by Ryan Hares alone in 

the said subdivisions this surrrrer. Clearly, Toro dem::>nstrated irreparable hann. 

Toro also needs to dem:mstrate that the pUblic will not be ha.rned by . 

the requested supersedeas in order to support its grant. Again 'lbro has adequately 

··shouldered its burden. Toro proved and DER did not deny, that the Holiday Park 

Sewage Treat:Inent Plant, which was recently expanded and upgraded, contains rrore 

than. enough capacity to handle the sewage flows fran the said subdivisions. 

DER asserts, nonetheless, that sorre of the interceptors carrying sewage 

from the said subdivisions to the said plant rray be overloaded at peak periods 

and that, conseqUently sewage will be discharged frc:m sorre of the· ·u bypasses on 

the existing interceptors into the waters of the Camonwealth. 

DER 1 s case in this regard is based solely upon its interpretation of 

certain documents submitted to it by Plum Borough; DER was not able to document 

a single actual overflow incident. ·While DER 1 s analysis will be di scussed in 

greater detail below1 for the present, it is i..mp::>rtant to note that DER 1 s own 

highly qualified expert witness, Mr. Hugh G. Archer, admitted that even if DER~s 
(,. 

peak fle\v a.'1alysis were correct the excess capacity in the sewer lines themselves 

could very well contain the excess sewage without overflow. 'Ihi.s being the case 

there would, of course, be no hann to the public health or the environrrent. 
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The 'final shc:Ming which Toro must make;· likelihood of success m the 

rrerits, is less clear than the other two. The facts presented do seem to indi-

cate that there are infiltration/inflow problems in the Plum Borough sewer system 

and that, perhaps that the Borough has not done everything it could to reduce the 

chance of a sewage overflow. However, the fact tl;lat DER rna.y have grol.IDds to pro-

ceed against Plum Borough does not necessarily m;an that its "Cietei:mination11 that 

the Borough's system is presen,tly .overloaCed (which \t.iOuld trigger §94. 21) is 

sound. 

It is interesting to note in this regard, that DER was so unsure of its 

detennination that it filed a pre-hearing notion denying that it had made a deter-· 

mination. Although DER reversed. this position at the hearing its early scepticism 

seems to be well rrerited. Essentially DER' s detennination requires its analysis 

of a dJ'urrent submitted to DER by Plum Borugh entered into evidence as Conm.:mwealth' s 
~ . 

Exhibit 1. If one multiplies the anticipated flow at 100 gallons per capita 

figure presented at Tl-2 on p. 28 of C-Ex. 1 by a "standard peaking factor of 

2 1/2" the present peak flow would exceed the existing capacity of 2. 00 M.G. D. set 

forth for the interceptor at or about rnaiJhole Tl-2 •. DER suggests, further, that 

the 2.00 M.G.D. design capacity is too high. Age and roughness rna.y, in fact, 

have redUced the line's capacity to 1. 6 or 1. 7 M. G.D. 

On the other hand, Toro' s expert suggests that DER' s use of the design 

slope is .inproper but rather that an actual field slope (and actual inspection for 

roughness) should be used to calculate capacity. Mr. Archer seerred to agree 

with these staterrents. 

MJreover, Mr. Archer admitted that the use of both the 2 1/2 peaking 

factor and the 100 gallon per capad,.ty factor, while no doubt proper for the design 

of a sewerage system, do. not necessarily produce an accurate rreasure of actual 
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i.nground capacity. Since, under this board's. rules,. DER has the burden of proof 

on the nerits, the uncertainty of--DER's ·deteiiiii.riation would provide Toro with 

the third and last showing it needs to suptx:>rt its :petition for supersedeas. 

ORDER 

.AND NOW, this 21st day o~ April, 1981, DER's letter of FebruaJ:y 25, 

1981 to Plum Borough which fo:rms the subject of this appeal is superseded to 

the extent that the §94.2l(a) (1) connection prohibition is involved. Except as 

so superseded the letter remains in full force and effect. 

cc: Bureau of Litigation 
Zelda Curtiss, Esquire 
Lawrence A. Demase, Esquire 
Charles Herald, Esquire 
Robert F. Burkardt, Esquire 

DATED: April 21, 1981 
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COMMONWEALTH OF PENNSYLVANIA 
.' 

.· ENVIRONMENTAL HEARING BOARD 
·; 

Black~tone Building 
.· . First FJoor Annex 

112 Market Street 
~ H31Tisburg,_. Pennsylvania 171 OJ 
- - (717) 787-3483 

\ 
-l-

--·--=-· ~-- ---.:-----=-- -·-

RAY TURNER, et al Docket No. 80-088-H 
and JAMES E. IDRK, et ali Intervenors--..:.-' 0~-:-· 

.; v. 
~c:~:!!!!' -~:c.:·-~---:;:::·,..:;:-_:.:=:_::.._~--~---~:=::: .. :.-:_,_,_--~---:~-:-:-;.=.·-----:-;~=-=~-"-':_"'-=-:.:...""="= --~ -- -

COMMONWEALTH OF PENNSYLVANIA · 

DEPARTMENT_ OF ENVIRONMENTAL RESOURCES=­
and ELWIN F~' INC. I Penni ttee 

-~ OPINION AND ORDER SUR PERMITI'EE 1 S 
M:YI'ION TO DISMISS AND THE PETITION TO 

INTERVENE OF JOANNE BOZEK, ET AL. AND OI'HER MATI'ERS 

Elwin Fanns, Inc., permittee in the above-captioned rratter, has filed 

several notions to dismiss, the rrost recent of which is addressed to the appeals 

of the seventeen persons n.arral in schedule A of the Notice of Appeal filed by 

Ray Turner on June 5, 1980, as "additional appellants". 

The permittee argues that these additional appellants should be excluded 

because Mr. Ray Turner's letter of May 13, 1980 constituted a "skeleton appeal" 

and the additional appellants could not becorre appellants in a rratter already 

under appeal but rather would have to becorre intervenors in this matter pursuant to 

25 Pa. Code §21.62. 

Apparently, the pennittee does not disagree with the additional appellants w 

assertion that an appeal filed on June 5, 1980 would have been timely because notice 
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of the DER action appealed was not published in the Pa. Bulletin unql May 24, 

1980. (25 Pa. Code §21.51 provides a 30-day appeal period from such publication.) 

Thus, penni ttee is relegated to contesting the fonn rather than the 

timing of the additional appellants' appeals. Unlike- the situation; with regard 

to timing, this board has disfretion concenri.ng the . fonn of appeal. , In the exer­

cise of this discretion, the poard is not rroved to dismiss _the appeals of the 

additional appellants because a) the pennittee is not prejudiced by allowing 

__ ,:c=-c:-::-=~"=----:.:these appeals. (Only one counsel represents Ray Turner and the additional aPf'E=l~~f, 

lants and the issues raised by Mr. Ray Turner in his June 5, 1980 Notice of -Appeal 

··--·---pertain as well to the additional apPellants.) Furthenrore, the only "mistake"-=':--==-

any of the additional appellants made was failing to- file individual appeals on ..:: -

June 5, 1980 which, in any event, 'WOuld probably have been consolidated at a 

single docket number. 

With regard to the petition to intervene of Joanne Bozek, et al. (herein-

after the additional intervenors to differentiate them from James E. Work, et al.), 

_ only the pennittee contests their intervention. Rather inconsistently, the per-
,_:-:- - '.: 

.-----:~.-- •" ,;>!.c:;. .... , vo-k-

mittee argues that these individuals should not be allowed to intervene because of 

the presence inter alia of the additional appellants (whom the pennittee 'WOuld ex-

elude). In any event, neither this nor any other reason set forth by the pennittee 

is persuasive. 

The pennittee notes that it has been 8 rronths since Mr •. Ray .Turner -

filed his appeal. While thi,s is true, we are, unfortunately, still involved in 

pre-trial rrotions. The l:oard' s rules allow intervention at any time prior to hearing 

and a hearing has yet to be scheduled. Thus , intervention is still ti.rrel y . 

.M:>st of the other reasons cited by the penni ttee for denying the instant 

petition to intervene; e.g. , cited confusion at trial and a waste of time and 

-613-



'. 
"' 

effort; will. be minimized by requiring that all the ... addi tiona! inte.rVenors be 

represented for purposes of the hearing by a single counsel (the board notes that 

two counsel have entered their appearances on behalf of certain of the addi tiona! 

intervenors).- -As to another ci~ reason, delay -in -discovery_,~~scovery will not 

be delayed by· virtue: of. the instarit·.order because all parties must a:xnplete dis-. 
! 

covery -by February--1.2,- 1981!- (the petition_of~the intervenors James E •. W:>rk, -et aL - • 

to this effect .. :is hereby granted):-.-----"- • 

To aid pennittee---in'CdiscdVery -arid- to;::-res:r;.ond:~to .the }?Emnittee's notion-=-~ c~.c~ 

for sanctions :against.:.the appellants.-,= all paities Im.lSt,.exchange-,~n:.:O~"'before~------~~o.: -

February c ~;: 1981, ;stirrmaries "'of_\_ the- testinoey· of ~-their~ _witnesses;..: copies~-'-- ~-- --­
' l 

of these -surrroaries :must be sll:mil taneously-=-- filed-With "'the board-.:- -;,~-"" _ -
l 

No expert:_witness ~1 ,be_"allowed ro.:1:estify~'fOJ:;:-ahy party-liDless:.~_..;;:,-

summary-- has not· been-received.by-:th~ bQard:__by-:.tile above~date~ -:::::.:-

cc: Bureau of Litigation-:-. :=:c -

Howard J. Wein, Esquire_:-"::~-~­
Nicholas J. Cook, Esquire --. _ 
William M. Radcliffe, Esquire.:_;_,,, 
Robert J. Shostak, 'Esquire~ :~: =:: 

Robert M. Brenner, .Esquire.:_,:~ •·:,.::: 
Lawrence D. McDan±el, Esquire._'--_ : .,_ 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pe1msy lvania 171 01 
(717) 787-3483 

t'. 

RAY TURNER, et al and Docket No. 80-088-H 
JN.1ES E. IDRK, et al, Intervenors and 
JOANNE BOZEK, et al, Additional Intervenors 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ELWIN F.MMS, INC .. , Penni ttee 

OPINION AND ORDER SUR IDI'IONS FOR ENLARGEMENT AND 
PROTECI'IVE ORDER OF JAMES E. IDRK, et al., 

AND .MJTION TO STRIKE OFF PLEADINGS OF ELWIN FARMS, INC. 

Again, a flurry of pre-hearing notions requires a response from this 

board. James E. WJrk, et al. request that the tine for <Xliilpletion of discovery 

be extended to March 1, 1981 due to the alleged failure of DER to answer pro-

pounded interrogatories in a t:i..rrely manner. James E. WJrk, et al also nove for 

an order excusing Elizabeth WJrk and Joanne WJrk f:rom depositions, scheduled 

by Elwin Fanns, Inc. in Pittsburgh, on the grounds that neither person has any 

knowledge of events surrounding the ma.tter (and, in the case of Elizabeth Vbrk, 

: also on the grounds of advanced age and failing health) • An answer has been 

received to these notions f:rom Elwin Fanns, Inc. and a conference call con-

cerning this ma.tter was conducted arrong the counsel for these parties and the 

undersigned. 
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In addition, Elwin Fanns, Inc. has rroved this roard to strike off the 

pleadings of Ray Turner for withdrawing his appeal "by inference". Mr. Turner 

answers that he did not and does not withdraw his appeal as docketed at the 

caption above. 

In the opinion of the board, none of the various rrotions described 

above requires further answer or briefing for resolution, especially since this 

board is very reluctant to furthe+ protract a matter which has already been so 

long in the. pre-hearing phase. Thus' the roard enters the following: 

ORDER 

AND NOW, this 28th day of Janua:cy, 1981, upon consideration of the 

various notions described above, it is hereby ordered that: 

1. The· time for ex¢1ange of surrmaries of expert testirrony by all 

parties is extended to and including February 16, 1981. 

2. The time for completion of discovery for all parties is extended 

to and including March 2, 1981. 

3. The time for filing pre-hearing merroranda by all parties is ex­

tended to and including March 16, 1981. 

4. The Corm:onweal th shall reply to the interrogatories protx>unded 

by the intervenors (on December 22, 1980) within ten (10) days from receipt of 

this order. 

5. Both Joanne Work and Elizabeth W:>rk are excused fran travelling 

to Pittsburgh for the purp::>se of giving a detx>sition and Elizabeth Work is 

excused from giving a deposition·in this matter. James E. W:>rk, et al. shail 

reply to any interrogatories addressed to Elizabeth W:>rk within ten (10) days 

of their receipt. 

,...616:-. 



I • 

6. The Elwin Fanns, Inc.'s notion to strike off pleadings is denied. 

cc: Bureau of Litigation 
Howard J. Wein, Esquire 
Nicholas J. Cook, Esquire 
William M. Radcliffe, Esquir~ 
Robert J. Shostak, Esquire 
Robert M. Brenner, Esquire 
lawrence D. McDaniel, Esquire . 

DATED: January 28, 1981 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

·-:-··.-·~- ... -:.---.. -.. : 

RAY TURNER, et al and Docket No. 80-088-H 
JAMES E. IDRK, et al, Intervenors and 
JOANNE OOZEK, et al, Additional Intervenors 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 
and ELWIN FARMS, INC. , Penni ttee 

OPINION "AND ORDER SUR ELWIN F1illM. 1 S MJTIONS '10 DISMISS 
ADDITIONAL INI'ERVENORS JOANNE OOZEK, EI' .AL; FDR 
ENLARGEMENT OF TIME AND FDR PROI'.ECTIVE ORDERS 

AND INTERVENOR Is MJI'ION FDR PRODUCI'ION OF JX)CTJMENTS 

On January 28, 1981 this roard issued its third pre-hearing order in 

the above-captioned matter, an order which it hoped muld set the stage for 

hearings. Pursuant to this order, the parties were given until February 16, 1981 

to exchange surn:naries of expert testi.m:Jny and until March 2, 1981 to CXlii!plete 

discovery. 
. 

The said suntrli3.ries were exchanged on or about the requested date but 

instead of resolving disa::>very, these sumnaries merely inflamed the curiosit,y of 
\ 

counsel for Elw~ Fanns who rt::M seek an enlargement of time so that they can de-

p::>se sarre or all of the other parties 1 expert witnesses. The intervenors, James 

W:Jrk, et al. , answer and oppose this request for an enlargement of time arguing 

that the dep::>sitions of experts are not provided for by Pa. R.C.P. 4003.S(a) (2). 
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Depositions of- experts do seem to be contarplated by Pa. R.C.P. 4003.5 

but only after receipt and review of sunma.ries of expert testinony and only 

then following an order of court, up::m cause shown. 

Of course, in this matter, Elwin Fcu:ms has made m showing of cause 

with regard to its need to depose the said experts so that this roard could sinply 

deny the rrotion of Elwin Fanns for this reason. M::lreover, to grant any enlarge-

rrent of tine wuuld further protract a matter which has remained too long in a pre­

hearing pasture. Nevertheless, the board' s constant goal is to be fair to all 

parties and Elwin Fal:ms would seem to have a legitimate need to evaluate the 

testim::>ny of those experts who oppose its pennit. Requiring a showing of cause 

in this regard wuuld just delay this matter further. 

On the other hand, the convenience of the experts would face depositions 

and the expense to other parties of requiring their counsel to travel to distant 

locations for depositions of out-of-town experts must be balanced against Elwin 

FaJ:ms' need to know. Therefore, pursuant to the :powers invested in this board 

under Pa. ~.c.P. 4003.5(a) (2), we will pennit the identified experts to be deposed 

in Uniontown or Pittsburgh, Pennsylvania according to the revised schedule below 

s:::> long as Elwin Fanns advances to each deposed expert travel expenses and fees 

(at the sam: rates charged by the said experts to their respective parties}. 

Since the period to conclude discove:ry must of necessity be extended 

to :penni t the above depositions, the force of Elwin Fanns' M:Jtion for Protective 

Order is greatly diminished, i.e., it would not seem unduly burdensome for Elwin 

Fanns to produce the requested documents at its counsel's office on or before 
~ . 
March 13, 1981 (30 days following the request for production} . Additionally, this-

board does not find the intervenor's request to be overbroad or to be directed 

to the wrong party. Thus, Elwin Fanns' M:>tion for Protective Order will be denied. 

-~-
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Finally, Elwin Farms' M:>tion to Dismiss Int:eiVenors Joanne Bozek, et al, 

is denied~ To the extent that these intervenors (or any other parties) failed to 

sul:::mi t surrmaries of expert test:inony as per the board's order of January 28, they 

will be precluded from introducing expert- test:irrony during the hearing. Thus, 

their presence -would not seem to add significantly to the burden on Elwin Farms to 

defend its permit. M:>reover, there -would seem to be no need for these intervenors 

to adopt pleadings which had already been filed on their behalf as well as on be­

half of other intervenors by Southwestern Pennsylvania Legal Aid Society. Of 

course, these 'intervenors and all other parties will be required to sul:::mit pre­

hearing :rtaiOranda according to the rrodified schedule set forth below. 

ORDER 

AND NOW, this 5th day of March, 1981, tJFOn consideration of the various 

' notions cited and discussed aJ:ove, it is hereby ordered that: 

a) This board's order of January 28, 1981 issued in the instant matter 

shall remain in full force and effect except as rrodified l::lfalow. 

b) The time for canpletion of discovery for all parties is extended 

until and including April 3, 1981. 

c) Elwin Farms shall produce the documents requested in intervenors' 

James W:>rk, et al. request for production in Pittsburgh, Pennsylvania or or before 

March 13, 1981. 

d) Elwin Farms ma.y dei,X>se any or all of the experts identified to date 
\ 

in this matter who are expected to be called as witnesses so long as all these 

dei,X>si tions are scheduled within· the general discovery time frame set forth al:x>ve, 

and so long as the said depsotions take place in Pittsburgh, Pennsylvania or 

Uniontown, Pennsylvania or any other loCation suitable to counsel for all parties 
... 
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and so long as Elwin Fanns pays the travel· expenses of each expert from his 

·residence to the . place of de:posi tion along with . reasonable lodging . fees, if an 

overnight stay is required, as well as the expert's fee as charged to the party 

plarming to call the said witness. 

e) The time for filing pre-hearing I!IE!ltDranda by all parties is ex-

tended to and including April 17, 1981. 

f) Elwin Fanns' notion to dismiss certain intervenors is denied. 

g) Each counsel on or before March 20, 1981, shall infonn the Secre-

tary of this board, Ms. M. Diane Smith, concerning his dates of availability 
'-.. 

starting with the week of April 27, 1981 and extending through the week of May 25, 

1981 as well as his expectations regarding the number of days of hearing and 

his suggestions concerning the location of the hearings. 

DATED: Ma,rch 5, 1981 

cc: Bureau of Litigation 
Howard J. Wein, Esquire 
Nicholas J. Cook, Esquire 
William M. Radcliffe, Esquire 
Robert J. Shostak, Esquire 
Robert M. Brenner, Esquire 
Lawrence D. McDaniel, Esquire 

J>• 

ENVIroNMENTAL HEARING OOARD 
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COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 
Blackstone Building 
F'll'st FJoor Annex 
112 Market Street 

Harrisburg, Pennsylvania 17101 
(717) 787-3483 

.MR. AND MRS. ANDREW WYETH 
and THE !m.L, INC. .-

_ Docket No .. 81-131-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 
DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR 

PETITION 'IO INTERVENE 

DER issued an order on July 10, 1981 to the appellants 1 pursuant 

to the Dam Safety Act. Appellants· appealed said order_ to this board which 

appeal was docketed at the above caption. On or about Oct:.c?lJer 13, 1981 

Bayard Taylor, Jr. and Joan Talley pe1;:.i tioned to intervene in ·the iilstant 

matter. The board prornptl y notified· the appellants and DER of said petition 

and requested a resonse. thereto on or before October 26, 1981. Appellants 

opposed the petition and correctly noted this board 1 s lack of jurisdiction 

... -· ~··· . 
.......... 

with regard to the easement issue set forth in intervenors' petition. Ha.v­

ev~, interv~ors also raise an issue arguably within this board's jurisdiction, 

accelerated erosion, 'l.vhi.ch issue they further allege was not properly addressed 

by DER' s order. 

On the basis ·of this analysis and since DER does not oppose the 

petition, there seems no reason for this board to deny it. The board notes~ 
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however, that ·appellants and· DER have entered a consent order and agreement 

·and· have requested this board to publish sane in the Pennsylvania Bulletin. 

Thus, it seems likely that appellants will soon withdraw their appeal which 

may leave intervenors with no proceeding :! n which to intervene. The board 

also notes that a new 20 day appeal period is started upon publication of 

the notice of settlement. 

ORDER 

AND lOT, . this ~~\ day Clf october, 1981, intervenors' petition 

to intervene is granted. 

cc: · Bureau of Litigation 
William si&ks, Esquire 
William Prickett, Esquire 
Jalm J. Duffy, Esquire 

~- .. 

DATED: October 26 I 1981 
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.. COMMONWEALTH OF PENNSYLVANIA 

ENVIRONMENTAL HEARING BOARD 

Blackstone Building 
First Floor Annex 
112 Market Street 

Harrisburg, Pennsylvania 171 01 
(717) 787-3483 

ZACHERL ~ OOMPANY, INC. Docket No. 80-227-H through 
80-266-H 

v. 

COMMONWEALTH OF PENNSYLVANIA 

DEPARTMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 
SUR DER' S MJTION 'ID CDNSOLIDATE APPEAIS 

The board has received 40 separate notices of appeal all of which 

arise from the letter of J. Anthony Ercole dated November 21, 1980 in which 

DER forfeited 40 separate perfonnance and collateral bonds on which Zacherl 

Coal Con'q?any, Inc. was the principal covering 40 separate mine perrni t numbers. 

Although each forfeiture has been separately docketed at dockets numbering 

80-227-H through 80-266-H, the board notes that the same reason for appeal has 

been set forth in each notice of appeal and that this reason contains no 

reference to any specific mining site. Rather, the reason for· appeal seems to 

be based entirely on legal grounds. Accordingly, the board, on DER' s notion, 

.. ' 
-:~.:.':';':.~ 

is consolidating the appeals docketed at 80-227-H through 80-266-H, at least .for 

pu:q:oses of pre-hearing practice, at Ibcket No. 80-227-H. In addition, the 

board is not following its usual procedure of issuing a pre-hearing order in 

each of the above docketed numbers but rather, . the roard is serving a copy ·of 
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this. opinion and order on DER' s counsel of record instructing them to file any 

. responsive notions to the said notices of appeal with this board and upon 

opposing counsel on or before Februacy 13, 1981. 

Upon receipt of DER' s notion, the appellant will be given an oppor-

tuni ty to respond and roth parties will be given an opportunity to brief the 

issues raised by the said notion and answer. If DER chooses not to file any 

notions, a pre-hearing order will _be issued and these matters will proceed as 
per the board's standard practice. 

. . 
It is noted that separate appeals frcm the same DER action have been 

taken and filed at other docket numberso At this time, these other appeals 

will not be consolidated with those above since they involve site specific 

facts and . thus, probably, cannot be resolved without a hearing. 

cc: Bureau of Litigation 
Stanley R. Geary, Esquire 
John P. Leernhuis, Esquire 

DATED: January 28, 1981 

I 
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t ·nlH~10Nk'I:A I. Til OF I'J·.'NN."·iY I. VANIA 

ENVIRONMENTAL HEARING BOARD 

ZACtiERL COAL COHPANY 

v. 

Ulacksloru- Building 
first Flour Annex 
112 Mark~t Street 

ttlnisburg, Pt:nnsy lvania 171 0 I 
(717) 7X7-J4H3 

< OI\1MONWEALTII OF PENNSYLVANIA 
I>I·I,AI~TMENT OF ENVIRONMENTAL RESOURCES 

OPINION AND ORDER 

UOCKET NO. 80-227-H 

AND NOW, this 20th day of November, 1981, the Opinion and Order issued 

in EBB- Docket No. 80-267-H on Septe:nber 10, 1981 is her~.! .incorporated by 

reference as though fully set forth. 

cc: Bureau of Litigation 
512 Executive House 
101 South Second Street 
Harrisburg, PA 17120 

-For the Commonwealth of Pennsylvania, 
Department of Environmental Resources: 

Stanley R. Geary, Esquire 

For the Appellant/Respondent/Defendant: 

Lawrence C. Bolla, Esquire 

DATED: Novelilber 20, 198;1. 
\}':"') 
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