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FORWARD

In this volume are contained all of the final adjudications of the
Envirommental Hearing Board issued during the calendar year 1981.

This Environmental Hearing Board was created by the Act of December
3, 1970, P.L. 834, which amended the Administrative Code of 1929, Act of
April 7, 1929, P.L. 177, as amended. The Act of December 3, 1970,
cammonly known as "Act 275", was the Act that created the Department of
Environmental Resources. Section 21 of that Act, §1920-A of the Admini~
strative Code, provides as follows: ‘

"§1921-A Environmental Hearing Board

(a) The Environmental Hearing Board shall have
the power and its duties shall be to hold hearings and
issue adjudications under the provisions of the act of
June 4, 1945 (P.L. 1388), known as the "Administrative
Agency Law," or any order, permit, license or decision
of the Department of Environmental Resources.

(b) The Environmental Hearing Board shall continue
to exercise any power to hold hearings and issue adju-
dications heretofore vested in the several persons,
departments, boards and comnissions set forth in section
1901-A of this act.

(c) Anything in any law to the contrary notwith-
standing, any action of the Department of Environmental
Resources may be taken initially without regard to the

- Administrative Agency Law, but no such action of the
department adversely affecting any person shall be final
as to such person until such person has had the oppor-
tunity to appeal such action to the Envirommental Hearing
Board; provided, however, that any such action shall be
final as to any person who has not perfected his appeal
in the manner hereinafter specified.

(dl An appeal taken to the Environmental Hearing
Board from a decision of the Department of Environmental
Resources shall not act as a supersedeas, but, upon
cause shown and where the circumstances require it, the
department and/or the board shall have the power to
- grant a supersedeas.




(e) Hearings of the Environmental Hearing Board
shall be conducted in accordance with rules and regula-
tions adopted by the Environmental Quality Board and
such rules and regqulations shall include time limits
for taking of appeals, procedures. for the taking of
appeals, location at which hearings shall be held and
such other rules and regulations as may be determined
advisable by the Environmental Quality Board.

(f) The board may employ, with the concurrence
of the Secretary of Environmental Resources, hearing
examiners and such other personnel as are necessary
in the exercise of its functions.

(g) The Board shall have the power to subpoena
witnesses, records and papers and upon certification
to it of failure to obey any such subpoena, the
Commonwealth Court is empowered after hearing to enter,
when proper, an adjudication of contempt and such
order as the circumstances require."

In addition, the Board hears civil penalties cases pursuant to The
Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S.
§691.1, et seq. and the Air Pollution Control Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. §4001 et seq. and reviews the
Department's assessments of civil penalties under Section 605 of the
Solid Waste Management Act, Act of July 7, 1980, P.L. 380, 35 P.S.
6018.605 and under Section 13 of the Surface Mining Conservation and
Reclamation Act, Act of May 31, 1945, as amended, November 30, 1971,

52 P.S. 1396.22.

Although the Board is made, by §62 of the Administrative Code, 71
P.S. 62 an administrative board within the Department of Environmental
Resources, it is functionally and legally separate and independent. Its
Chairman and two members are appointed directly by the Governor, with

the consent of the SenateJ.‘ -and their salaries are set by statute.2 Its

1. Administrative Code, §472.71 P.S. §180-2.

2. Act of September 2, 1961 (P.L. 1177, No. 525) as amended November
-8, 1971 (P.L. 535, No. 138).




secretary3 is appointed by the Board with the approval of the Governor.
The department is a party before the Board in most cases.4 Other
parties include recipients of DER orders, penalties assessments, permit
denials and modifications and other DER actions. Third party appeals
fram permit issuances are also cammon in which cases the permittees are

also parties.

3. The current Secretary of the Board is M. Diane Smith, who was
appointed on April 1, 1976.

4. The one exception has been appeals fram decisions of municipalities
and county health departments under the Pennsylvania Sewage Facilities
Act, Act of January 24, 1966, P.L. 1535, as amended, 35 P.S. §750.1, et
seq. That exception was eliminated for the future by amendments to the
Pennsylvania Sewage Facilities Act enacted July 22, 1974, (Act 208).
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
" Harrisburg, Pennsylvania 17101
(717) 787-3483

.

AMERICAN CASUALTY COMPANY OF Docket No. 78-157-S
READING, PENNSYLVANIA : 3
, Mining - .
Mine Drainage Permit:

v. : : Bond Forfeiture
COMMONWEALTH .OF PENNSYLVANIA ' '
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Demnis J. Harnish, Member, Jamuary 16, 1981

This matter comes before the board as an appeal from DER's forfeiture
of five bonds issued by the appellant as a surety to the Commornwealth of Pennsyl-
vania to guarantee the campliance of the appellant's principal, a mine operator,

with the reqlﬁ_farents of the Anthracite Strip Mining and Conservation Act during

" the principal's strip mining operations. A hearing was held on February 21 and

22, 1980 before Hearing Examiner Louis R. Salamon, Esquire, at which time testi-
mony was transcribed and a large number of e:d:ib:',ts’ were admitted as evidence.
Based upon the aforesaid notes of testimony and exhibits, as weli as the briefs
of the parties th.ch were suhmitted throughout the summer of 1980, the above

board member has prepared the instant adjudiéation.




FINDINGS OF FACT

1. Appellant is the American Casualty Company of Reading, PA (American) ,
a Fennsylvania corporation with principal offices located in Reaéjng, PA.

2. Appellee is the Cammorwealth of Pennéylvan;i,a, Deparl:n'ent of Environ-
mental Resources (DER), which has the duty and responsibility of administering the‘
Surface Mining Conservation and Reclamation Act. 52 P.S. §1396.1 et seq. (SMCRA)
and the regulations duly promulgated thereunder by the Environmental Quality Board.

3. The DER is also the successor agency for the Department of Mines
and Mineral Industries (DM&M'[)

4. The Department of Mines and Mineral Ihdustries had the duty and re-
sponsibility of administering the Anthracite Sti'ip Mining and Conservation Act,

52 P.S. §68l.1 et seq. (now repealed in so far as inconsistent with SMCRA) (Anﬂme
cite Act) and regulations duly promulgated thereunder.v_

5. On or about December 2, 1963 the Glen Alden Corporation (Glen
Alden) applied to DMaMI. for a surface mining permlt for an operation in Newport
'I'cwnshlp, Luzerne County approm.mately 0.5 mles NE of Glen Lyon, PA, also referred

-

to as Retreat Mountain West (30-6). ! o ;!

6. This permit was originally issued by DM&MI for eight (8) acres.

7. A surety bond was posted for this permit. The number of said bond
was #471660 in the gross amount of $10,000, $5,000 of which applied to #30-6.
American was the surety of Glen Alden's obligation on said bond.

8. The permit #30-6 changed hands in 1966 from Glen Alden to the Blue
Coal Corporation, which acquired Glen Alden's assets.

9.V A supplemental bond agreement was executed by the parties to Bond

#471660, amending said bond by adding Blue Coal as a principal to said bond.

-2—



10. Surface mining at #30-6 was always conducted by Blue Coal through
the use of "contract operators"; first, Kingston Excavating Company (Kingston)
and later Lucky Strike Coal Company (ILucky Strike).

11. The DER applies the phrase "contract operator” to.'the situation
where one party, the principal, has the mining liéense, site permit, mine drainage
permit and legal responsibility for the mining and another party is doing the
actual mining éubject to the principal's sﬁpervision and control.

12. Permit area 30-6 was completely rough graded by Kinéston on or
about December 31, 1974. ‘

13. Lucky Strike redisturbed the westerly portion of #30-6 beginning
in February or March, 1975. |

14. "I‘he portion of #30-6 redisturbed by Lucky Strike after February or
March 1975 was nbt within the original eight (8) acres permitted for mining to
Glen Alden by DM&MT in 1963.

15. A1l activities by Lucky Strike on #30-6 ceased on or about Noverber,
1976. -

| 16. No coal extraction took'place Qn the original eight (8) acre section
of #30-6, identified on DER Exhibit 1 by outlining in red, after 1971.

17. The area on Permit #30-6 within the red outlines on DER Exhibit 1
have been satisfactorily graded and only requires planting to satisfy the Depart-
ment's requirements.

18. Blue Coal affected all portions of #30-6 by its mining activities
at said site. |
| - 19. Blue Coal failed to reclaim Permit #30-6 J.n the manner specified
by its various permits, and the Anthracite Act.

20. The reclamation required at #30—6 includes backfivlling a long pit
visible on the southern boundary of the pemmit and final grading and planting all
the acres within the permit. | | |
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21. On or about March 26, 1964, Glen Alden applied to DM&MI for a
surface mining permit for an opefation in Newport Township, Luzerne County approxi-
mately 0.5 miles NE of Glen Lyon, PA, élso referred to as Retreat Mountain-35 Slo??/
(#30-21) - I

'22. This permit was originally issued by DM&MI for four (4) acres.

23. A surety bond was posted for this perm:.t The number of said bond
was $#484858 in the amount of $5,000, the statutory minimum. American was the
surety for Glen Alden on said bond.

24. The permit $30-21 changed hands in 1966 from Glen Alden to Blue
Coal for reasons heretofore mentioned.

25. A supplemented bond agreement was executed by the parties to Bond
#484858 on or about May 4, 1966, amending said bond by adding Blue Coal as a
principal to said bond.

26. Information supplied by the aﬁnual permit applications, annual
reports and a can,_bletion report for four (4) acres filed in 1965 indicates that
fram 1964 to approximately October 4, 1972, #30-21 was amended and renewed mumerous
times. ‘ | 7

4 27. The total acréage of #30-21 at the time when SMCRA took effect was
approxinateiy 37 acres, most of which had been disturbed by Glen Alden's or Blue
Coal's operations.

28. In order to properly bond the operation as the acreage increased
over. the original 1964 acreage, various additional surety bonds were filed by
Blue Coal with the DER, including Surety Bond #336-1929 in the amount of $9,500
filed in 1967. |

29. American was the surety to Blue Coal on said bond.

30. Except for a brief period in 1974, surface mining at #30-21 was
always conducted by Blue Coal through the uée of ooﬁtract operators: first,

K_ingston and later, Lucky Strike.



31. DER inspection reports during the period from 1972 to 1974 indi-
cate that operations at #30-21 were being conducted for Blue Coal by Kingston as
a contract operator under Blue Coal's permit.

| 32. No extraction of coal by Kingston took place on ithlbse seétions of

30-21 identified on DER Exhibit 2 by outlining in orange and red, being approxi-
mately 29 acres, after January 1971.

33. Kingston completed the rough cjrading on Permit #30-21 of all areas
disturbed on the permit.

34. Blue Coal itself conducted a stripping operation on Permit #30-21
at its easterly edge from approximately February to April 1974. |

35. The area affected by Blue Coal in 1974 was wholly outside the appifoxi—
mately 29 acres indicated on DER EXhJ_blt 2 by orange and red outlining.

36. Lucky Strike redisturbed approximately 10 acres of #30-21 within
the area on DER Exhibit 2 outl:Lned in red between August 1974 and December 1975.

37. Lucky Strike was operating on Permit #30-21 as a contractor under |
Blue Coal'spermlts and license and sﬁbject to Blue Coal's supérvision and C§ntxol.

38. Grad_ing on all areas of #30-21 has been performed to the DER's sat-
isfaction. The last activity on Permit #30-21 took place in December 1976. |

39. Although #30-21 has been completely graded by Blue Coal; the company
failed to plant the entire area of the pexmit with appropriate grasses and trees.

40. Blue Coal has failed to reclaim Permit #30-21 in the manner speci-
fied by its permit and the Anthracite Act.

41. On or about June 26, 1967, Blue Coal applied to DM&MI for a surface
mining permit for an operation in the "reservoir" area of Sugar Notch Borough,
Luzerne County, also referred to as Sugar Notc_:h ~ Ross (#30-48).

42, This permit was originally issued by DM&MI for 4.25 acres.




43. A surety bond was posted for this permit. The number of said bond
. was #5447769 in the aﬁbunt of $5,000, the statutory minimum. 2American was the
surety for Blue\ Coal on said bond.

44. No coal extraction has taken place on #30-48 after January 1970.

45, On or about November 25, 1970, DM&MI sent Blue Coal a notification
of intent to forfeit all surety bonds posted for #30-48 in January 1971 for Blue
Coal's failure to properly and timely restore the affected acreage.

46. A letter from Blue Coal to the DM&MI dated December 4, 1970, in-
dicates that Blue Coal had recomenced restoration activities. ‘

47. By letter dated October 13, 1971, Blue Coal requested it be allowed
to camplete its reclamation and restoration obligations at #30-48 by filling the
stripping areas with breaker refuse from the Huber Breaker.

48, DER inspector, William .Sanders, and Acting CIhief of the Anthracite
Mine Safety Section, Geérge Sterling, concurred with Blue Coal's request for
an extension of time. |

49. The estimated time for completion of the backfilling using the
breaker refuse was two or three years.

SO. The DER granted Blue Coal's request for an extended backfilling
schedule for #30-48.

51. Inspection reports from 1972 to February 1974 indicate that recla-
mation a.ci:l;yiti'es at #30-48 were taking place in a satisfactory manner using the
refuse Vfrom Huber Breaker.

52. Backfilling was accomplished at #30-48 periodically from the date of
Aapproval through approximately June of 1976 _utilizing refuse from Huber Breaker.

53. Blue Coal has failed to reclam Permit #30-48 in the mammer required

by its permit and the Anthracite Act.



54. The entire area of #30-48 was affected by Blue Coal's operations
there. _'

55. Seventy-five (75) percent of Permit #30-48 is covered with breaker
refuse and must be covered with dirt and graded. |

56. The entire area of Permit #30-48 must be appropriately planted.

57. On or about June 7, 1967, Blue Coal appliéd to TM&MI for a surface
mining permit for an operation in Newport Township, Luzerne County, located approxi-
mately 0.25 miles southeast of Wanamie and one (1) mile south of Glen Lyon also
referred to as Wanamie #19--South Crop (#30-47).

58. This permit was originally issued by DMsMI for twelve (12) acres.

59. A surety bond was posted for this permif. The number of said bond
was #5447765 in the amount of $6,000. American was the surety for Blue Coal on
this bond. |

60. By such application, Blue Coal requested that the DER combine
#30-47 with two adjacent, pre-existing permits, #30-80 and #30-84, as well as
amending the combined acreage of those three to add 19.5 acres.

61l. The basis for said request was that #30-47, #30-80 and #30-84 were
physically "interconnected" and thus required an integrated restoration plan.

62. Blue Coal submitted American bond $5447765 to the DER in order to
properly bond the new permit.,

63. The DER issued a cambined permit on May 24, 1972 covering these
three operations (#30-88). | |

64. Coal extraction took place along the northerly boundary of former
permit area #30-47 up until 1975.

65. No coal was extracted fram the large pit designated on CX 9 as "A"

after 1971.




66. Lucky Strike operated on Permit #30-88 (including former $30-47)
- as »a contract operator following August 1974 under Blue Coal's permit, license
and supervision.

67. Blue Coal itself operated the site prior toAugust 1974.

68. Blue Coal failed to reclaim. Permit #30-88 in the manner provided
by its permit, or the Anthracite Act. |

69. The reclamation work required at Permit #30-88 includes numeroﬁs
large excavations, which are alphabetically indicated on CX 54 and 10.

70. In addition to the large excavations indicated on CX 54 and 10,
there are additional small pits and disturbances and the entire area of #30-87
needs to be graded and planted.

71. All the acreage of the four permits ét iésue herein was already
substantially disturbed by Blue Coal's m:LnJ_ng activities by 1973.

72. Beginning in late 1973, DER inspectors noticed that backfilling at
several of the permit areas at issue herein was falling behind schedule and that
necessary backfilling equipment was being moved off-site.

73. From 1973 to the date of bond forfeiture, the DER made numerous
attempts to keep Blue Coal in campliance with its legal backfilling obligations.

74. Verbal ordeﬁs concerning backfilling followed by written confirma-
tion orders, were issued to Blue Coal by District Iﬁspector Sanders on October 29,
1973 and Decarber 7, 1973.

75. Said orders indicated that #30-6, #30-21, #30-83 and #30-88 were
- still active but backfilling was falling behind and that #30-48 Was still inactive
and restération should continue at the then—present rate.

76. Said orders furthér required that no backfilling equipment was to
be moved from any of Blue Coal's permits prior to completion of the reclamation

work.



77. As a result of Inspector Sander's orders, backfilling rates were
increased, particularly at #30-6 and #30-21 by Kingston.

78. This backfilling activity by Kingston ceased around March of 1974
about which time persons in the DER also started to hear reports.that Blue Coal's
mining equipment was for sale and that the company was being liquidated.

79. A meeting was held May 6, 1974 with Blue Coal officials in an
attempt to amicably settle the controversy.

80. On May 13, 1974, a letter was sent from K. W. James Rochow, .Assistant
Attorney General assigned to DER to Franklin Gelder, Esquire, counsel for Blue
Coal. | ‘ . ..\ . .

8l. "By such letter, Blue Coal was advised that legal action would be
taken unless Blue Coal resumed backfilling immediately.

82. Because of -continued failures by Blue Coal, a Complaint in Equity,
Application for Special Relief, and Motion for a ‘Preiin&naxy Injunction were filed
in the Luzerne County Court of Common Pleas, No. 51 g)f 1974, on May 24, 1974.

83. A tamporary injunction was iséued May 24, 1974, freezing the mining
equipment of Blue Coal until further order of the court.

84. A stipulation between DER and Blue Coal counsel was entered as a
final order of the court on June 12, 1974. |

85. Said stipulationi provided, inter alia, for backfilling and recla-
mation to be performed by Kingston at #30-6, #30-21 and by Blue Coal at #30-83,
#30-48 and #30-88. | | |

86. Said application further provided that all necessary backfilling or
reclamation was to be brought current by December 31, 1974.

87.. Blue Coal and LucKky Strike executed an agreement in August 1974, which
gave permission to Lucky Strike to conduct mining activities on behalf of Blue Coal.

Lucky Strike operated as a contract miner.
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88. The August agreement further provided that Lucky Strike was to per-
form the reclamation obligations of Blue Coal at all sites relevant hereto.

89. Lucky Strike did satiSfy a portion of Blue Coal's reclamation ob-
ligations, but failed to bring the reclamation current by December 31, 1974.

90. In response to continuing failures by Blue Coal to comply with the
court order a Petition for Contempt was filed with the Luzerne County Court on
April 14, 1975.

91. On or about June 27, 1975, ownership and control of Blue Coal again
-changed hands.

92. In March and April 1976, the new owners sought and received a
"moratorium" on the obligations of Blue Coal to comply with the Luzerne Court
order with respect to bac%filling. |

93. The purpose of the "moratorium" was to allow sufficient operating -
J:.ncome to flow into the corporation from Lucky Strike under its lease agreements
with Blue Coal, so that the corporation could beccome solvent.

94, A completion report, #1193, was filed for #30-21 on or about July
28, 1975. |

95. On May 7, 1979, completion report #1193 filed with respect to
#30-21 was approved as to the backfilling but_not approved as to the planting
necessary on the permit.

96. As a result of this approval, American's liability as surety on
Bonds #484858 and #336—192§ was reduced to $1,000 and $l,900 respectively, according
to fhe terms of said bonds. |

97. One of the reasons the DER allowed Blue Coal to continue extrac-
ting coal at its many operations in Luzerne County in spite of its failure to
promptly reclaim each of its mining sites was the understanding that operating
revenues were necessary to generate sufficient income to allow Blue Coal to con-
tinue to perform the necessary reclamation.
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98. This DER perception influenced enforcement strategy with respect
to Blue Coal in that a formal DER determination of violation would have not only
allowed the forfeiture of all Blue Coal's bonds, but also would have precluded
reissuance of Blue Coal's license and revocation of its pemmits, -thereby elimin-
ating any potential for the generation of operation revenues.

99, Blue Coal, through contractors, did perform substantial reclamation
as the result of DER enforcement actions.

100. American Casualty was the surety on many of the areas reclaimed by
Blue Coal and its contractors during this enforc_anent period and benefitted sub-
stantially from the reduction in its outstanding maximum 1973 liability. Among
the benc:zfits were: |

a. Permit #30-21, which was totally disturbed J.n 1973 but was subse—
quently restored by Kingston and Lucky Strike. American's original liability was
reduced from $14,500 to $2,900.

b. Permit #30-23, for which American stood as surety, was completely
| reclaimed by Blue Coal through Lucky Strike bafter 1973 and American was subsequently
released from its previous liability of $14,000.

c. Permit #30-35, for th.ch American stood as surety, was completely
reclaimed by Blue Coal through Lucky Strike afte.r 1973 and American was subsequently
released from its previous liability of $5,000.

d. Permit #30-90, for which American stood as surety, was completely
reclaimed after 1973 and American was subsequently released from its previous
liability.

101. The DER took the present action forfeiting American's bonds, in
Noverber of 1978, after being iﬁformed by the trustee for Blue Coal that Blue
Coal was breaking off negotiations with Luckj Strike relative to a transfer of
Blue Coal's permits, thereby indicai;ing, conclusively, that Blue Coal was abdicating
its responsibilities under its permits, the Anthracite Act and the SMCRA.
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" DISCUSSION

The pertinent facts in this matter are coamplex but, fortunately, not
greatly contested. Beginning ip December of 1963 the Glen‘Aiden=éorporation
applied to DER's institutional predecessor, the Permsylvaqia Department of Mines
and Mineral Industries (DM&I) for a series of strip mining permits under the
Anthracite Strip Mining and Conservation Act of June 27, 1947, P.L. 1095, as
amended, 52 P.S. §§68l.1 et seq.

Pursuant to Section 6 of that Act, 52 P.S. §68l.6, Glen Alden had to file
a performance bond along with each of its applications. These bonds were on forms
furnished by.the DM&MI, were made payable to the Cammonwealth and were conditioned
on the operator's faithful performancev- of all requirements of the Anthracite Act.
These bonds were in an amount of at least $500.60/acre of affected land and with a
minimm face value o’{f $5,000.00 per bond. The appellant was the surety on each
-of the five bonds here at issue filed by Glen Alden.

In 1966 Blue Coal Corporation acquired Glen Alden's assets and each of
the said bonds were émended to add Blue Coal as a principal to the bond. Blue
Coal, infrequently using its own labor and equipment, but more often using the labor
and equipment supplied by other companies, continued mining on each 6f the four
separate mining sites covered by the five bonds in question wntil all of the orig-
inally permitted area covered by each bond had been affected by mining. Blue
Coal also expanded its mining activities to other areas which required the amend-
ment of its permits and:some additional bonding. .

In 1971 the Anthracite Act was replaced by the Surface Mining Conser-
vation and Reclamation Act, 52 P.S. §1396.1 et seq. (SMCRA). Blue Coal applied

for and eventually received permits under SMCRA which permits replaced the yearly
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renewable pexmits it had obtained under the Anthracite Act At this time, the
aforedescribed bonds were transferred to secure performance under the SMCRA
permits. The appellant objects to this board's consideration of anything that
happened under SMCRA; the appellant argues that its obligatibn as':'sur‘ety arose
- under and is controlled by the Anthracite Act.

Since there is no evidence in this record that the appellant had notice
of or approved the shifting of its bonds to the SMCRA permits, its argument seems
to have some force. Moreover, it does not appear that this board needs to consider
SMCRA in order to fully resolve the instant appeal. Therefore, this adjudication
is directed solely towards the Anthracite Act and the bonds presently at issue,
all of which were issued thereunder.

As described above, it is uncontested that all of the bonded areas have
been totally affected by Blue Coal's mining activities. Indeed, appellant points
ouﬁ, and DER admits, that the extraction of coal from all the permitted areas in

issue had already ceased in 1971.
A. The Five-Year Limitation in the Act and Bonds

Appellant bases its first argument on this fact, i.e., that more than
5 years transpired between the termination of coal extraction and DER's forfeiture
of the bonds in November of 1978. Appellant's legal argument grows out of language
in Section 6 of the Anthracite Act and in the bonds themselves to the effect that
liability under each bond shall be for the duration of str'ip mining (or open pit
mining) at each operation and for a period of five years thereafter. Appellant
argues that the definition of strip mining set forth in the Anthracite Act at 52

P.S. §681.3 is restricted to the removal of coal so that the five year period be-
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gins as soon as coal is removed. DER counters Ithat strip mining rightfully includes
reclamation and planting.

The board agrees with DER. The definition of "strip mining"” in the |
Anthracite Act does seem to be, as DER suggests, merely deééripti%fe of the process
of mining without specifying when the mining process starts or stops. Clearly,
this definition is included, not to define the start or end of the mining process
but rather to distinguish strip mining from deep mining which is controlled by
different legislation. Moreover, the whole thrust of the Aﬁthracite Act would seem
to be to put an end to the narrow definition of mining as solely the removal of
coal. For example, Section 11 of the Act requires backfilling after coal removal,
52 P.S. §681.11, while Section 14, 52 P.S. §681.14, requires the planting of
spoil banks and back fills. |

The appellant suggests that the 5—year provision was included to prod
the Department to ensure that backfiilipg was completed within five years of coal
extraction. However, on the basis of the above cited sections of the Anthracite
Act, and those set forth below, the five-year perlod would seem to run at the
earliest from the operator's filing of a completion report with the Department.
Section 15 of the Anthracite Act, 52 P.S. §681.15, requires that "[w]ithin six (6)
months after the backfilling and other acts required by this act have been com-
pleted, operator shall file with the department...a completion reporf on a form
to be prescribed...identifying the operation and stating the area affected by
open pit mining and such other information as may be required by the secretary
before releasing the bond of the operator." .

Clearly, Section 15 contemplates that mining is not completed with re-

gard to releasing the operators bond, at least until the completion report is
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filed by the operator.l Only then does the period for the Department's inspeétor
tO approve or disﬁpprove the completion report begin, pursuant to Section 16 of
the Anthracite Act, and only after this approvalA by its inspector is the Depart- -
ment authorized to release any of the bond. Viewed in thlS 'light: the 5-year
duration of bonds in Section 6 of the Act represents a balance between the rights
of principals and their sureties to have DER reviev) a completion report and in-
spect a site promptly after it is reclaimed and DER's need is to see whether the
planting on that site will cover and whether there will be any post-mining drainage.
The five-year period also is a legislative recognition that coal extraction may be
proceeding over a period of years on a bonded site concurrent with reclamation of
portions of the site.

Under Section 1928 of the Statutory Construction Act, 1 Pa. C.S.A. §1928
statutes are to be liberally construed so as to achieve the legislature's objective
in promulgating the Act. Commomoealth v. Barmes and Tucker Coal Company, 455 Pa. 392
319 A.2d 871 (1974). The Anthracite Act was pramilgated to prévenf the pollution
of streams and rivers and to improve the use, enjoyment and tax value of the lands
of this Commorwealth as well as to prevent soil erosion therefrom. 52 P.S. §68l.1.
The interpretation proferred by the appellant would frustrate the legislature's
intent that bonds be used to restoré unreclaimed mining areas where the permittees
have failed to comply with the Act, (Section 17 of the Act, 52 P.S. §681.17) and
would reward those operators who failed to file completion reports as required by

Section 15 of the Act, 52 P.S. §681.15. Thus, this interpretation must be rejected.

1. The ohiyioompletion report filed in this matter was filed on July 28,
1975. The bonds were all forfeited in November of 1978 which, of course, is
within 5 years from the filing of the completion report.
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B. Bonds Issued Under the Anthracite Act are Penal Rather Than
Indemnity Bonds

This board has held that DER has the burden of prgo_f in bond forfeiture
cases. In this matter, DER introduced testimony and exh:blts wh:;.ch clearly estab-
lished that all portions of each of the mining sites in question had been affected
by Blue Coal's m:i.ning.2 DER also proved that there are outstanding violations of
the Anthracite Act at each site in that all sites require at least planting to
comply with Section 14 of the Act and some sites alsd require extensive backfilling
prior to replanti_ng.' s B

DER's evidence is weake;: with regard to describing the specifié restor-
ation costs at each site. DER introduced some unit cost testimony to which appel-
lant objected. [DER, however, submitted .that it did not need to introduce any
testimony concermning specific costs of restoration because bonds issued under
the Anthracite Act are penal :Ln.nature so i:hat the face amount of each bond is

=== .~ forfeit-upon-default. . The appellant argues that these bonds are indemnification
bonds so that DER must rigorousiy prove its damages under each bond.
- The parties agree that whether a given bond is an indemnity or a penal
~---bond- depends wpon the terms of the bond itself and of the statute pursuant to
which it was issued, U.S. v. U.5. F. & G. Company, 35 F. Supp. 959, 962 (E.D.
Pa., 1940). Not surprisingly, however, the parties differ in their analyses of
. the instant bonds.

The appellant submits that the Pennsylvania Supreme Court opinion in

Pernsylvania Turnpike Commission v. U.S. F. & G. Company, 412 Pa. 222, 194 A.2d

423 (1963) controls. In this case bonds issued by U.S. F. & G. to guarantee the

2. This is necessary because the bonds and the Anthracite Act both condition
the bonds on the land affected. :
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performance of the Turnpike Commissioner's Secretary-Treasurer were held to be
indemnity bonds even though the word "penal" was used in the bonds. DER argues
that whereas Pa. Turnpike, supra, may correctly represent the law with regard
to official bonds; bonds issued under the Anthracite Act wefe issued to secure
compliance with a statute and thus these bonds are controlled by the rule adopted
by the Pemnsylvania Supreme Court in Commomwealth v. J. & A. Moeschlin, Inc.,
314 Pa. 34, 170 A. 119 (1934) that such bonds are penal in nature.

Moeschlin, supra, involved a bond issued pursuant to the (Liguor Control)
Act of February 19, 1926, P.L. 16, 47 P.S. §121. The obligation language of the
bond in Moeschlin, supra, is strikingly similar to the obligation language in
the instant bonds; both types of bonds are conditioned upon the principal's full
and faithful performance of all requirements of the respective acts and each type
of bond remains in full force and effect pending full and proper performance.
The Pennsylvania Supreme ‘Court held that this language caused the bonds in question
to be penal bonds so that the full face value of these bonds would be forfeit
upon the principal's default.

Citing United States Supreme Court opinions, the Pennsylvania Supreme
Court defined penal bonds as follows: | ‘

"These authorities and others that are cited announce

the rule, which may be said to be firmly established,

that on breach of a penal bond given to the State to

secure performance of a contract for the public bene-

fit, or to do or refrain from doing an act in the public

interest or in furtherance of a public policy, recovery,

may be had for the full amount named, no contrary pur-

pose appearing; for damages to the obligee would-in such

circumstances be difficult or impossible of ascertainment

and proof, and hence in such cases it is said that the

parties will be held to have intended the full sum

named should be forfeited." 314 Pa. 34, 44

It would seem clear that bonds issued under the Anthracite Act fall

within the above definition. Moreover, the instant bonds contain confession of
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judgment clauses and as, Moeschlin, supra, also indicates, such clauses indicate
that the amount due is ascerta:i_ﬁable from the face of the bond. The same result
was reached by Pennsylvania Superior Court in Commonwealth v. Eclipse Literary
and Society Club, 117 Pa. Superior Ct. 339 (1935) and Combhbealt}% v. Mackill,
120 Pa. Superior Ct. 408 (1936) wherein that court construed bonds issued under
two other acts. A sheparidization of Moeschlin, sﬁpra, reveals no case over-
turning this decision or any failing to find a performance bond as described
above to be a penal bbnd. ‘

Appellant suggests that the Pa. Turnpike decision, being éubsequent to
Moeschlin, supra, was meant to overrule that decision. However, implicit reversals
are not favored and the Turnpike case does not cite let alone overrule Moeschlin,
supra. |

The apparent difference between these cases seems to be, as suggested
by DER, that Moeschlin, supra, embodies the general rule of law regarding the
public bonds as discussed in the Annotation at 103 A.L.R. 403 while the Twrmpike
opinion sets forth the general rule df law regarding official‘ bonds as discussed
at the Annotation at 64 A.L.R. 934. It is instructive that no case citing the
Turnpike opinion involves a bond issued to guarantee compliance with a statute.

Since we have agreed with DER that bonds issued pursuant to the Anthra-
cite Act are penal bonds and since, as discussed above, DER has shouldered its
burden of proving affected land ‘and violations of the Anthracite Act, DER has
properly forfeitoed the bonds in question unless one of the appellant's affirma-

tive defenses pertains.
C. Estoppel
The Appellant's estoppel argument rests upon DER's alleged negligent

failure to enforce the backfilling requirements of the Anthracite Act against the
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principal Blue Coal, at a time whén this company allegedly could have completely
reclaimed all affected areas. By waiting until after Blue Coal went bankrupt to
forfeit the bonds in question, the appeJ.la.nt continues, it has been denied a source
of indemnification. ' | - )

An initial problem with this argument is that the appellant has intro-
duced no evidence to support its theory that DER was negligent.

The only evidence on this issue, which comes from DER officials, is to
the effect that DER energetically enforced the Anthracite Act and, in fact, sub-
stantially feduced appellant's total liability.as a surety by forcing Blue CSal
to reclaim many adjacent areas which appéllant had bonded. The appellant has the
burden of proof on any affirmative defense and it clearly cannot be held to
have met its burden on the basis of the evidence in this record. Moreover,
underlyi_ng its arguments is the notion that the surety was entitled to some notice
that its principal was in violation of the Anthracite Act. However, Eclipse,
supra; Commovrwealth v. MeMenamin, 122.Pa. Superior Ct. 91 (1936); and Penelope
Club Liquor, License Case, 136 Pa. Superior Ct. 505 (1939) all stand for the propo-
sition that a surety is not entitled to notice of its principal's violations
prior to forfeiture. |

Finally, it appears that in order for an estoppel .to be made out in a
suretyship situation, the credito;: must lead the surety to believe that it has
been released whereafter the surgty o_ccupies a worse position than it would have,
had it not been misled. 35 Pennsylvania Law Encyclopedia 397 p. 447. Here, there
is not even an allegation that DER led or misled the appeliant into believing that
it had been released, let alone any evidence on this issue. In fact, DER did
notify the appellant, albeit on June 8, 1977, that it was not released and that

the bonds in question were subject to forfeiture.
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D. Surety Release

Appellant's final argument involves only three of the bonds at issue,
(only those covering permits 30-6 and 30-21) since this argument ‘is based upon
the alleged "substitution" of vLucky Strike as the operator responsible for mining
on these areas with a consequent release of the appellant. Again, this would-be
affirmative defense is completely unsupported by any evidence favorable to the
appellant.

The testimony (again, only of DER anploye;as) would indicate that Lucky
Strike worked for Blue Coal as its agent rather than as an independeni; entity
answerable directly to DER. While it appears that at some point Lucky Strike
was required to obtaiﬁ its own bonding for areas 30-6 and 30-21, it also appears
that this point in time did not take place until after the instant forfeitures
when DER had long since given up on Blue Coal.

Moreover, appellant .has not submitted any testimony to support its
argument that Lucky Strike's mining activities worsened the conditions at either
pexrmit area 30-6 or 30-21. To the contrary, DER's employees testified that
Lucky étrike's activities improved the situation at both areas.

In conclusion, this board has determined that DER has properlyv forfeited

each of the bonds in question.
ORDER

AND NOW, this jgth day of January, 1981, appellant is ordered to make

full and prompt payment to DER of each of the following amounts:
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a. Bond No. 471660 (executed December 9, 1963) $5,000.00.

b. Bond No. 5447769 (executed June 16, 1967) $5,000.00.

c. Bond No. 544765 (executed June 15, 1967) $6,000.00.

d. Bond No. 484858 (executed March 26, 1964) $1;000.00.

e. Bond No. 3361929 (executed August 3, 1967) $1,900.00.
ENVIRQNMENTAL HEARING BOARD
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

BETHLEHEM TOWNSHIP MUNICIPAL o - Docket No. 80-155-H
AUTHORITY - : - :

Federal Clean Water Act
V. 4 Construction Grant Program
COMMONWEALTH OF PENNSYLVANIA , h |
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Demnis J. Harnish, Member, June 25, 1981

- This matter arises from DER's refusal to approve and pass on to EPA,
a grant amendment filed on behalf of Bethlehem TOWI’lSh_'Lp Municipal Authority
(of Bethlehem Township, Northampton County). The amendment would authorize
grant monies for the construction of a sewage collection system in a development
known as Oakland Hills I located in the township. This adjudication is belng
prepared on the basis o.f the briefs of the parties and a set of stipulated facts
wit’n attached exhibits filed by the partiesv with this board; the appellant has

waived the opportunity for a hearing.

FINDINGS COF FACT

1. The Bethlehem Township Municipal Authority (authority), on

Decenber '€3ﬁ’ 1971, retained the services of _Gilbert/chrmonwealth, previously
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Gilbert Associates, Inc., (Gllbert) as consulting engineers for purposes of
taking all necessary action to develop plans and obtain approval for the
construction of a collection and interceptor sewer system to serve portions
of Bethlehem Township.

. 2. On February 27, 1973, Gilbert submitted, on behelf of the
authority, sewerage application No. 4873405, together with all necessary plans
and specifications, to the Commonwealth of Pennsylvania, Department of Environ-
mental Resources (DER) in Reading, Pennsylvania.

3. On February 28, 1973, Gilbert, acting on behalf of the authority,
submitted to DER, for ce:rtification as state agent for the Env:n.ronmental Pro—
tection Agency ' (EPA) ,‘ ‘a federal construction grant application and all necessary
documents for financial assistance for the construction proposed in sewerage
application No. 4873405, Wh.'LCh was designated as project No. C-420939-02.

4. . On March 13, 1974, DER issued to the authority Water Quality
Management Permit No. 4873405, approving the construction of pump stations,
sewers and appurtenances and six stream efossings. |

5. The authority received, on November 25, 1975, local ageney ap—
proval fram the Joint Planning Commission Lehigh~Northampton Counties fer the
planning and construction ef the collection and interceptor sewer system.

6. On March 17, 1977, DER forwarded to EPA the uncertified grant
application of the authority for a Step III federal construction grant award
for project' No. C-420939-02, and all necessary plans and specifications which
had been stamped with DER approval, dated March 16, 1977.

7. On April 18, 1977, DER forwarded to the Pennsylvania State
Clearing House. for rev1ew and evaluation the documents submitted by the authority,
noting that DER recammended approval of the project, and assigning to the project

PSCH No. 77-03-02-301.
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~8.- On June 21, 1977, DER corresponded to EPA to advise that DER had
approved constructj.on project No. C-420939-02 and that the prbject had been
certified by DER for a federal construction grant. o

9. All of the aforestated action, inclixdjné spééifica’ily the appli-
cation for sewerage permit, the issuance of the sewerage peJ:mitf the application
for federal construction grant, and approval and certification by DER of the
project for a federal construction grant, related to a project for the construc-
tion of a collection and interceptor sewer system, which specifically included
the Monocacy Creek i.nterceétor and an associated collection system designed to
serve a development in Bethlehem Township known as "Oakland Hills I". B

10. Subseqﬁent to the issuance of the sewerage permit No. 4873405,
and the approval and certification by DER of project No. C-420939-02 for a
federal construction grant, EPA raised questions about project No. C-420939-02
relating to that portion of the project known as the Monocacy Creek interceptor
and éssociated collectors.

| 11. The questions raised by EPA related primarily to the fact that
existing on-lot septic systems in the area to be serviced by the Monocacy Creek
interceptor and associated collectors did nbt, at the time, a?pear to have a
history of significant malfunctions. EPA also questioned fhe design capacity‘
of the Monocacy Creek interceptor.

12. As a result of the questions raised by EPA, the authority, on
September 1, 1977, eliminated the Monocacy Creek interceptér and collection
system from the federal constructionAgrant app]icétion.

13. On September 30, 1977, EPA approved a federal consﬁruction gran£
amendment “for project No. C-420939~-02 on the basis of the amended ‘application

which had deleted the Monocacy Creek interceptor and collection system. -
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14. -On October 18, 1977, EPA informed the authority that the Monocacy
Creek interceptor and collection sizstem, all of which had been deleted from the
project, were still considered eligible for a federal construction grant and
could possibly be reinstated into the project upon a dermnstratibn of sufficient
need for sewers in the Monocacy Creek drainage basin.

. Approximately seventy percent (70%) of the homes currently con-
structed in the area known as Oakland Hills I were built and were in existence
prior to October 15, 1972.

16. Since that time, at least 44 malfunctions have been experienced
in the on-lot systems in Oakland Hills I, 21 malfunctions have been reported to
DER, and 12 permits hawve been issued by DER to repair on—-lot systems;

- 17. At the present time, a significant number of the on-lot systems
in Oakland Hills I are experiencing malfunctions, and repairs are difficult,
and in some cases :i.mpossi_ble, due to the soils- and variable percolatior; rates
existent in the area. -

18. As the result of the on-lot sewérage system malfunctions experienced
in Oakland Hills I, and J.n an effort to secure a sewerage disposal system to
service that area, an interceptor and collection system has been installed to
service areas surrounding Oakland Hills I, pursuant to private contract fiﬁanced
jointly between the authority and certain private concerns, which interéeptor
is connected to the authority's sewerage treatment plént. These facilities .
will be transferred over exclusively to the authority's sewerage system ‘after a
period of three years. | |

19. In an effort to complete the sewage disposal system to service
Oakland Hills I, Gilbeft, on behalf of the authority, submitted to DER; on or

about April 15, 1980, an application for a federal construction grant amendment
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to project No. C-420939-02, which sought financial assistance for the construction
of collection sewers for the Oakland Hillé I develo;ment-. .The proposed applica-
tion for federal construction grant amendment referenced EPA's statement of
Octcber 18, 1977, that the entire Monocacy Creek interceptor and‘collection
system could possibly be reinstated into project No. C-420939-02 (see paragraph
14 above), upon a demonstratidn of a sufficient need for éeweraée facilities,

and the application included the necessary documentation. The proposed amend-
ment to project No. C-420939-02 does not request reinstatement for the Monocacy
Creek interceptor and collection éystem, but does request reinstatement of that
portion of the collection sewer system which would have served the Oakland

Hills' I development. The proposed Oakland Hills I development collection sewers
will be connectedto the interceptor system referenced in paragraph 18 above.

20. On August 22, 1980, DER notified the authority that the appli-
cation for a federal constructibn ‘grant amendmént was denied. That letter of
denial cited as the basi's for the denial the DER regulation relating to changes
in scope of a construction grant projeét, cbdified at 25 Pa. Code §103.14. The
letter of denial d:Ld not indicate whether or not the request for grant increase
was justified, or make any reference to the previousf EPA statement of October 18,
1977 concerning poSsibJ.e reinstatement of that portion of the eligible project
upon a proper showing of justification, or indicate whether or not DER cgan—
sidered any need for the amendment. Instead, the DER letter of denial classified
the additionai construction contemplated as a change in the scope of the original
grant, and denied tl'}e grant. amendmént request solely on that basis.

21. 25 Pa. Code §103.14, which édd.resses changes in the scope of
federally funded construction grant projects, was effectlve pnor to- the date

of the authority's April 15 1980, request for an amendnent to the grant for

project No. C-420939-02.

S
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DISCUSSION

The board is required, in this matter, as it was in Latrobe Municipal
Authority, et al v. DER, EHB Docket No. 75-211-C (October 22, 1975) and Abington
Township v. DER, EHB Docket No. 78-012-S (October 17, 1980) to delve into the com-
plex area of federal—-state interaction concerning the construction grants program
for sewerage faci.l_ities. As we stated in Latrobe, supra, our ﬁmction in such
cases is to review only those actions taken by DER under the Federal Water _
Pollution Control Act (Clean Water Act), as amended, 33 U.S.C. 1251 et seq.; =
we have no jurisdiction over the United States Environmental Protection Agency
(EPA) which agency is given the final authority by the Clean Water Act to dis-
burse construction grants. 33 U.S.C. §1281 et seq.

In the instant matter, the issue, as it was in Abington, supra, is.
the submission, by a municipality, of an application for an additional construction
grant. BER's '»actions in this matter began with DER's attempt to fulfill its dutie:s
as set forth at Section 204(3) of the Clean Water Act, 33 U.S.C. §1284(3). This
section empowers EPA to approve only those cénstruction grants th.ch have been
certified by the appropriate state water pollution control agency. Pursuant to
this section DER, on or about June 21, 1977, did certify to EPA, fot cénstruction
- grant funding, a sewerage project for Bethlehem Township, Northampton Cou;qty
designated as project No. C-420939-02. This project, on which the authority was
the designated grantee, specifically included, but was not limited to, the so-called
Monocacy Creek interceptor and an associated collection system designed to
serve a development in Bethlehem Township known as "Oakland Hills I.".. DER also
issued sewerage permit No. 4873405 to the authority (on or about March 13, 1974)

which covered the above described project.
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The prbbleﬁxwhich has resulted in the instant appeal arose on or about
June 17, 1977 when EPA raised questions about the Monocacy interceptor——Oakland
Hills portion of the said project. Correspondence from this period, copies of
which were attached to the stipulation of facts, demonstrate that EPA was con-
cerned,that too few malfunctions had occurred in the Oakland Hills I area to
justify a need for féderélly funded collection sewer in this area. Although
the authority's enginéers tried to assuage EPA's doubts in this régard, on or
about August 24, 1977 EPA informed the authority that its grant application
would be held up "until this matter could be resolved".

In response to EﬁA's ultimatum, the authority, (on or about_September
1, 1977), deleted the Mbnoéacy Créek.interceptor sewer and all rélated ad-
joining sewers from the grant application. This apparently satisfied EPA for
on Octpber 14, 1977, EPA awarded the authority a step III construction grant
for the aboved—described project minus the Monocacy interceptor and Oakland
Hills I sewers.

“‘Iﬁ is interesting that even ggggghthevgrant award, EPA dia not con-
sider £he Monocacy Creek interceptor Oakland Hills I seWer par£ of the project
to be a dead issue. On October 18, 1977, EPA informed the authority that
. ..the Monocacy Creek Inferceptbr and reléted adjoining sewers which were de-
leted frcﬁ this project could possibly be reinstated into the eligible p;oject",
if the authority could demonstrate sufficient need for sewers in the Monocacy
Creek drainage basin.

Since October of 1977 the remainder of the above-described sewerage
project has been constructed and the need for public sewerage service in Oakland
Hills I hés-beccme manifest. At least 44 malfunctions of,the’on—lot-seéage
disposal sysfems servicing residences in Oakland Hills I have occurred Qﬁich

represents the failure of a significant number of the on-lot systems in this |

",
Y
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area. -Moreover, according to Mr. Clause, a DER employee, the soils in the Oakland
Hills I area are mapped as Washington silt loams, soils having extremely variable
percolation rates and pinicale limestone bedJ:ock which make on-lot repairs ex-
tremely difficult and in same cases, impossible. . )

An interceptor and sewage collection system financed by the authority
and private parties has been constructed to service areas. surrounding Oakland
Hills I. While these facilities do not per se address the need of Oakland Hills
I, the interceptor does cbviate the need to construct the Monocacy Creek intercep-
tor to service the said developﬁent. 'All that remains to address the now clear
needs of Oakland Hills I is to construct colléc;tion sewers in that development
and to connect them to the already constructed interceptor.

On April 15, 1980 the authority submitted to DER an application for a
construction grant amendment to project No. C—420939—02 to finance the Oakland
' Hills I collection sewers.

- It is DER's August 22, 1980 denial of the said constmctidn‘grant
amendment which has precipitated the instant appeal. DER's August 22, 1980
denial did not discuss whether or not the requested grant amendment was justi-
fied. Instead, DER characterizéd the requested gi'ant amendment as a charige in
scope of the grant project and therefore covered by 25 Pa. Code §103.14. This
section provides that: | )

"§103.14. Changes in scope. _

(a) All changes in scépe of a grant project
must be submitted in writing to the Department for
approval. S

- (b) Grant funding for changes in the scope
of a grant project will be approved by the Depart-
ents (1) if the change in scope is the re-—

sult of new or revised requirements of 42

U.S.C. §§4342, 4343, 4346A, 4346B and 4347;

the Federal Act and the Federal regulations

pramilgated thereunder; this subchapter; other
changes directed by EPA or DER; or
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(2) in the case of a Step 3 grant project:
(i) where the change in scope is
necessary to protect the structural or
process integrity of the facilities; or
(ii) where adverse conditions are
identified during the construction of
the facilities which could not have been -
foreseen by the design engineer prior to
encountering the condition.

(c) The cost of any additional work under $100,000
resulting from a change in scope shall not be eligible
for grant participation unless the grantee regquests and
the Department subsequently gives written approval of
the change in scope. Where changes in scope costs will
exceed $1000,000, written approval will be required prior
to initiation of the additional work. Funding eligibil~-
ity for any change in scope will be based on the criteria
described in subsection (b) of this section.” :

DER, held that,vs‘ince the requésted grant amendment did not fail' into
either of the categories specified at Sections 103.14(b) (1) or 103.14(b) (2) DER

| could not certify the requested grant amendment to EPA.

The appellant au{:hority argues that 25 Pa. Code §103.14, which be-

_ cane effective December 22, 1979, should not have been applied in this instance
to the authority's request to amend a construction gr'antk issued on September 30,
1977. DER points out that §103.14 was effective as of April 15, 1980 when the
authority filed its grant amendment request and therefore. argues that DER properly

_applied §103;l4, to ﬂ'le said application. .We believe that DER is correct that
applying §103.14 to grant amendment applications filed after December 22, 1979
is not a retrospective applj.cation of §103.14. Commorwealth of Pennsylvania;

.wv»-DER-Y., Barnes.§ Tucker.(Coal.Company, 455.Pa..-392, 319 A.2d 871 (1974). Moreover,

we agree with DER that it must apply its reguletions when and where they apply

Commorwealth v. Harmar Coal Compary, 452 Pa. 77, 306 A.2d 308 (1973). A necessary

s mn ws -COYOLlary e, this. proposition: ds that-this board may not set aside-an action-of :::» -

DER which is properly based upon its regulations. Rochez Brothers, Inc. v. DER,

18 Pa. Comonwealth Ct. 137, 334 A.2d 790 (1975).
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Although we have -agreed with the DER's arguments -as set forth above,

we do not agree that DER -should have applied Section 103.14 against the authority

in the present matter. Section 103.14, by its terms, applies only where there
has been a change in the scope of a grant project. DER has directed us ‘to no
definition of the phrase "change in the scope"’bﬁt‘, appa.rently,‘ relies upon
the grant issued by EPA on September 30, 1977 as defining the scope of the grant
project. There are several problems with thls analysis. In the first place,
the authority's original applicai:ion included the Monocacy interceptor and Oak-
land Hills I sewer W1th:1.n the project scope and there is no evidence in the
record to indicate that this application was changed by the authority. Instead
it appears that all that the authority did in response to EPA pressure was to
reduce its request for the amount of money to finance the project. The EPA
letter of October 18, 1977 indicates that even after its grant award to the
authority, EPA still considered the Monocacy interceptor and Oakland Hills I
sewertobe'epartof the grant project (albeif an unfunded part). As the
administering aéency, EPA's analysis should be given due consideration. |

Secondly, DER by its certification of June 21, 1977, included the
Monocacy interceptor and Oakland Hills I sewers within the grant project. This
record is devoid of any indication that DER ever withdrew or modified its cer-
tification of the full project. It follows, therefore, that the scope o—f the
authority's project as acknowledged by EPA and certified by DER included the
Oakland Hills I sewers within its ambit. Thﬁs, the autho’rity's grant amendment
request. of Aprll 15, 1980 which was directed to the Oakland Hills I sewers
did not change the scope of the pro:ect Therefore, this requested amendment)
is not covered by Sectlon 103.14 of DER's regulatlons.

Since we have determined that Section 103.14 of DER's regulations does

not apply to the instant matter, we find that this board's adjudication in Abington,

-31-




supra, controls the instant matter. As in Abington;- supra, we note that, pur-
suant to 40 C.F.R. §35—é15¥1(c), Pennsylvania has been required to set aside
at least 5 percent of the total federal construction funds for each fiscal year
for grant increases and that, according to federal law, the only ‘precondition to
EPA's review of said grant increases is "...written confirmation by the state
for eech application, that the grant increase is justifiea..." . 40 C.F.R. §35.915(h).
Indeed, our appioval,of Sectien 103.14 herein, when properly applied,
elimiﬁates the only other argument raised m Abington, supra, i.e., DER's need
to allocate scarce construction gmﬁt funds 1n reasonable manner. We would
expect that in most cases applicants will not be able to demonstrate, as the
authority did here, that DER certified and EPA acknowledged a progect including
the fac11:1.t:1.es for which these applicants now seek grant monies. Section 103.14
would, of course, apply to these applicants arid would generally prchibit the

award of grant amendments thereto.

. CONCLUSINS OF TAW

1. The board has juriediction over the subject matter and the parties.

2. DER is responsible for establishing and managing a system for
prioritizing and certifying to EPA requests for federal construction funds and
justifying grant amendments to EPA. |

3. Application of 25 Pa. Code 103.14 to grant amendment appllcatlons
received after the effective date of said regulations is not a retroactive appli-
cation of said regulation. " |

4. Bethlehem's request for a modification of its federal construction

grant does not, in the circumstances of this case, constitute a change in the
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- scope of the grant project, pursuant to 25 Pa. Code 103.14, wherefore said regu-
lation does not apply to the instant matter.
5. The instant matter is controlled by this board's adjudication in

Abington Township v. DER, EHB Docket No. 78-012-S (issued October 17, 1980).
ORDER

' AND NOW, this 25th day of June, 1981, the appeal of Bethlehem Town-
ship Municipal Authority is sustained. It is ordered that this entire matter
be remanded to the Department of Environmental Resources. The Department of
Envirommental Resources is directed to approve collector sewers for the Oakland
Hills I Development as described herein before, as an anendxﬁant to the existing
grant made by the United States Environmental Protection Agency for project No.
C-420939-02. It is further ordered that the Déparment of Environmental Re-
sources shall proceed with such with such approval in an expeditious manner
and shall prorrlptly take any and all other aciﬁ.ohs necessary to properly place
this matter before EPA.

ENVIRONMENTAL: HEARTNG BOARD

Nh £ Dz

PALL, E. WATERS
Chairman

s Wil

' BY: IS J ‘/HARNISH

DATED:; June 25, 1981
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OPINION BY JUDGE DOYLE : FILED: October 5, 1983

Before this Court is an appeal by the Department of
Environmental Resources (DER) from a decision and qrder of the
Environmental -Hearing Board (EHB) sustaining an appeal H& tﬁe
Bethlehem Township Municipal Authority (Authority) from a re@ﬁsal
by the DER to certify an amendment to the Authority's séwage
construction grant to the federal Environmental Protection Agehcy.

(EPA) .

The facts in this case .are undisputed.. The Authority,
seeking a federal construction grant to aid in the development of
a sewér system pursuant to the fe'derai Clean Water Act, 33 U.S.C.
§§1251-1376 (1978), submitted a development plan to the DER for
certification. Certification by the DER of said plans is a
prerequisite to their submission to the EPA for funding. The DER
certified the plan on June 21, 1977. The EPA, however, as the
final approving authority, objected to a portion of the proposéd
sewer system including an aspect designed to serve a development
in the Township known as Oakland Hills 1I. The basis for the
objection was a lack of a demonstrable need for sewers at that
time. As a result of the objection, the Authority eliminated,
inter alia, the Oakland Hills I portion of the plan from its grant

o

application and the EPA approved funding. In conjuncution with




this approval, the EPA informed - the Authority by letter dated
October 18, 1977, that the deleted aspects of the project could be

reinstated upon a demonstration of a sufficient need for sewers in

T . . 1
the area in guestion.

7
.’/

Due to an increasing number of malfunctions in thé on-
lot sewer systems in Oakland Hills I, some of which‘ are
irreparable, the Authority sought to amend- its construction gfant
on April 15, 1980, so as to reinstate the Oakland Hills I aspect
of the project. The DER, however, refused to certify the
amendment to the EPA on the grounds that it constituted a “change
in scope” in the project and therefore was subject to 25 Pa. Code
§103.14(b) (2), the criteria of which the authority failed to
meet, 2 The Authority appealed to the EHB which sustained the
appeal on the grounds that the amendment application in the
instant case did not constitute a "change in scope." Accordingly,
the DER was ordered to certify the amendment to the EPA. The
appeal to this Court followed in which the DER contends that
application of 25 Pa. Code §103.14(b)(2) was proper in this case
and. should operate to require rejection of the amendment

application.

This Court's scope of review in cases such as that

before us is limited to a determination of whether there has been



a violation of constitutional rights, an error of law, or a lack
of substantial evidence to support a necessary finding of fact.

Department of Environmental Resources v. Biérman} 23 Pa.

Commonwealth Ct. 646, 354 A.2d4 48 (1976).

7

/

The EHB reasoned as follows in ordering the DER to

Certify the Oakland Hills I amendment to the EPA:

[Wle do not agree that DER should have
applied Section 103.14 against the authority
in the present matter. Section 103.14, by its
terms, applies only where there has been a
change in the scope of a grant project. DER
has directed us to no definition of the phrase
'change in the scope' but, apparently, relies
upon the grant issued by EPA on September 30,
1977 as defining the scope of the grant
project. There are several problems with this
analysis. In the first place, the authority's
original application included the Monocacy
interceptor and Oakland Hills I sewer within
the project scope and there is no evidence in
the record to indicate that this application
was changed by the authority. Instead it
appears that all that the authority did in
response to EPA pressure was to reduce 1its
request for the amount of money to finance the
project. The EPA letter of October 18, 1977
indicates that even after its grant award to
the authority, EPA still <considered the
Monocacy interceptor and Oakland Hills I sewer
to be a part of the grant project (albeit an
unfunded part). As the administering agency,
EPA's analysis should be given due
consideration.

Secondly, DER by its certification of June
21, 1977, 1included the Monocacy interceptor
and Oakland Hills I sewers within the grant
project. This record 1is devoid of any
indication that DER ever withdrew or modified-




its certification of the full project. It
.follows, therefore, that the scope of the
authority's project as acknowledged by EPA and
certified by DER included the Oakland Hills I
sewers within its  ambit. Thus, .~ the
authority's grant amendment request of April
15, 1980 which was directed to the Oakland
Hills I sewers did not change the scope . of the
project. Therefore, this requested amendment -
is not covered by Section 103.14 of DER's /7
regulations. (Emphasis in original.) -

. /s
We fully recognize that the DER is more than a mere intermédiary
or clearing house for grant applications to the EPA. There exists
only a finite level of federal funds for water pollution\control
projects in any given year. The DER must establish priorities and
allocate these funds in a manner which will best serve ﬁhe
interests of the Commonwealth as a whole. See Sections 204, 205
and 303 of the Clean Water Act, 33 U.S.C. §§1284, 1285 and 1313
(1978); 40 C.F.R.. §35.915. In the case at bar, however, the EPA
by wvirtue of its letter of October 18, 1977, has clearly obviated
any authority the DER may other&ise have by law and/or regulation
to review the proposal for the Oakland Hills I work by any
standard other than those «criteria enunciated in the letter.
Whether Oakland Hills I can be technically classified as an
amendment to the approved project, or a change in scope, or
whatever, 1is irrelevanf to our analysis. The proposal to
construct those sewers at this time is the byproduct of the EPA's,

authority of final approval over these matters.> The EPA was

acting within its authority and the DER, having had its mandatory



bite at the apple prior to submission of the 1977 proposal to the

EPA, must now be considered to be bound by the_AconQitions for

reinstatement of the project.

»

Accordingly, we affirm the decision of the EHB reéé;ﬁing

s . , . Ve
the certification of the Oakland Hills I project to the EPA.. The
latter agency may review the request pursuant to the criteria ‘it

established for that project's reinstatement in 1977.

L

ph T/ Coyle, Ju

Judge MacPhail concurs in the result only.




FOOTNOTES

1l The letter read, in pertinent part:

The purpose of this letter is to inform you
that the Monocacy = Creek Interceptor and
related adjoining sewers which were deleted
from this project could possibly be reinstated
into the eligible project. However, two

criteria must be met before consideration can

be given:

1. Demonstrate sufficient need for sewers in
the Monocacy Creek drainage basin.

2. Indicate progress in the implementation
of the Lower Nazareth Township Facility

2 25 pa. Code §103.14(b) (2) reads:

©

(b) Grant funding for changes in the scope of a
grant project will be approved by the Department:

(2) 1in the case of a Step 3 grant project:

(i) where the change in scope is
necessary to protect the structural or
process integrity of the facilities;
or

(ii) where adverse conditions are
identified during the construction of
the facilities which could not have
been foreseen by the design  engineer
prior to encountering the condition.

40 C.F.R §35.903(4).

N



COMMONWEALTH OF PENNSYLVANIA, ¢ IN THE COMMONWEALTH COURT
DEPARTMENT OF ENVIRONMENTAL :

RESOURCES, H OF PENNSYLVANIA
Petitioner :
V. :
BETHLEHEM TOWNSHIP MUNICIPAL : ;
AUTHORITY, )
Respondent : No. 1813 C.D. 1981 2
ORDER
NOwW, October 5, 1983 + the decision and order

of the Environmental Hearing Board in the above captioned matter,

Docket No. 80-~155-H, dated Jure 25, 1981, is hereby affirmed.

Bh Wnéylé, Ju‘aﬁ{
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*  COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
Blackstone Building
Beeeri Bl 3ere—s > First Floor Annex e .
112 Market Street , ’
Harrisburg, Pennsylvania 17101
(717). 787-3483
CHARLES J. BONZER ., Docket No.  80-033-B
Y.
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES
ADJUDICATION
By the Board, February 24, 1981
This appeal is from an order issued by the Department of Envirommental

Resources (DER) requiring appellant, Charles J. Bonzer, to remove a culvert from
e rm s aeSettibutary. of -Streets-Runq~a- stream-located-in-Baldwin-Borough; * A¥kegheny: Comntys-

The order was issued initially on January 31, 1980 to Charles Bonzer and foﬁr

other persons as owners of -the property contalm_ng the culvert. The order was
o wwmar o 0 Subsequently: amended- on-August: 22,1980 to- delete the names of'the p&rsons ‘other =

than Charles J. Bonzer. The amendment averred that Charles Bonzer became sole

wwner of the property in question as a result of a transfer of ownership dated

- June 19, 198b. ‘ ‘ T T S SHaTIRA P31
The order was issued under the Dam Safety and Encroachment Act, the
Act of November 26, 1978, as amended by the Act of October 23, 1979, P.L. ' ,

o wnt. amNow-70,-32~P3S: §693.1 et seq.-and Section 1917-A of the AdmiATstfativé Code, "the
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Act of April 9, 1929, P.L. 177, as amended, 71 P.S. §510_—l7 which grants the DER
the power and authority to abate nuisances.

| A hearing was held on the appeal in Pittsburgh on October 2, 1980 and
both parties have filed post-hearing briefs containing suggested findings of

fact and conclusions of law.

FINDINGS OF FACT

1. Appellant is Charles J. Bonzer an individual who resides at 3925
Frederick Street, Baldwin Borough, Allegheny County, Pennsylvania. »

2. Appellee is the Commormwealth of Pennsylvania, Department of Environ-
mental Resources which has the duty and obligation to enforce the Dam Safety
and Encroachment Act, Act of November 26, 1978, as amended, by the Act of Octo-
ber 23, 1979, P'LT , No. 7Q, 32 P.S. 693.1 et seq. and to abate nuisances
ursuant to Section 1917-A of the Administrative Code, Act of April 9, 1929,
P.L. 177, as amended, 7L P.S. §510-17. R |

‘ 3. Appellant is the owner of Bonzer Plumbing Supply Company located

at 4850 Streets Run Road, Baldwin Borough, Pemnsylvania.

4. Appellant is the owner of a parcel of prbperty with the address
of 4850 Streets Run Road. The property was transferred to appellant by deed
dated June 19, 1980. | |

5. The Bonzer property is bordered on the east by Streets Run, a
stream which flows generally in a north to south direction.
) 6. The Bonzer property is bordered on the northwest by Streets Run
Road, a road owned and malntaJ_ned by the Pennsylvania Department of Transportation

(PennDOT) .
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7.~ Streets Run Road is adjacent and parallel to a railroad right-of-
way owned by the Baltimore and Ohio Railroad.

8. A tributary of Streets Run known as "Tributary No. 1" flows from
west to east across the B & O Railroad, Streets Run Road and theBonzer property.

9. Tributary No. 1 is conveyed through the Bonzer property by a series
of four pipes. Fellowing Tributary No. 1 backwards from ﬁxe coﬁfluence with
Streets Run, the following culverts are found: a steel pipe 2.1 feet by 3.6 feet
and 40 feet long; 40-60 feet of open channel; a steel pipev.4.5 feet by 5.5 feet
and 60 feet long; a steel pipe 3.5 feet in diameter and 20 feet in length; a pipe
.of reinforced concret'e 30 inches in diameter which extends past the Bonzer prop—-
erty line and under Streets Run Road. |

10. Both the 2.1 by 3.6 foot pipe and the 4.5 by 5.5 foot pipe are
crushed and misaligned from their original round shape. )

11.. None of the pipes located on the Bonzer property have sufficient
capacity to carry Tributary No. 1 during a ten-year flood flow rainfall. The
largest pipe is capable of carrylng only 58% of a ten-year flood flow and 33%
of a hmdred—yeér flood flow. ‘ | o

12. Tributary No. 1 flows under Streets Run Road through a 30-inch
in diameter reinforced concrete pipe.

13. The 30-inch in diameter reinforced concrete pipe does not have
sufficient capacity to carry Tributary No. 1 during a ten-year flood flow.

14. Tributary No. 1 flows under the B & O Railroad tracks via two
twin box culverts, each sized 6 feet by 3 feet. The culverts form a bridge under
i;t:he railroad tracks known as Bridge No. 80.

15. The culverts under the B & O Railroad have insufficient capacity

to convey Tributary No. 1 during flooding conditions.
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16. Tributary No. 1 is a wet weather stream.

17. ‘Tributary No. 1 floods recurremv:ly.‘

18. The failure of the culverts under the Bonzer pﬁoperty, Streets
Run Road and the B & O Railroad to convey Tributary No. 1 during periods of heavy
flows has caused Tributary No. 1 to flood over Streets Run Road, the B & O Railroad
and Bonzer's property. ’

19. The flooding of Streets Run Road, has at times caused the road to
become impassable. It also has resulted in ice slicks forming during freezing
weather and causing a hazard to motorists.

20. B & O Railroad Bridge has been shut down at least once because
of a washout caused by the flooding of Tributary No. 1.

21. The DER has never issued a pexrmit for the culverts in Tributary
No. 1.

22. The Pennsylvania Department of Transportation is committed to
replacing the culverts under Streets Run Road pending a cammitment by Bonzer to

replace the culverts under his property.
DISCUSSION |

This case involves a recurrent flooding problem along a section of
Streets Run Road in Baldwin Borough, Allegheny County. The culprit stream is a
small intermittent tributary of Streets Run known as Tributary No. 1. Its course
is not very long, perhaps one mile, and its drainage area is small, about 3/4 of
‘a square mile, yet because it runs down a very steep hillside it becomes a deluge
during periods of heavy rains.
At the bottom of the hill the stream flows under Baltimore and Ohio

>

Railroad tracks, beneath Streets Run Road, and across about 250 feet of a parcel
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of property owned by Charles Bonzer and thence into Streets Run. Culverts have
been installed to channel the stream under the railroad, the highway and Bonzer's
property. Unfortunately none has sufficient capacity to carry the stream during

1 requireé’ that a culvert con-

periods of heavy rainfall. 25 Pa. Code 105.141
structed in a location such as this must have sufficient capacity to accomodate

a 100-year or a 50-year flood flow rainfall dependj.ng on whether the area is
considered urban or suburban in character. None of these culverts has the re-
quired capacity. In fact, 'the largest culvert under either the Bonzer property

or Streets Run Road lacks the capacity to carry even a ten (10) year storm.

Further, over the years the culverts have become misshapen, distorted and cb-
structed with silt and such debris as tires and tree branches.

As a direct consequence of the size and condition of the culverts there
is a backup of the stream and resulting flooding during heavy rains. The flooding
causes the ponding of water on Streets Run Road, which has at times made it im—
passable. During freezing weather it has caused icy road conditions which are
particularly hazardous to unsuspecting motorists. The railroad has had its service
disrupted at least once because of a washout of its tracks and on numerous occasions
it has needed to send out work crews to restofe the track and track bed after
flooding. The Bonzer property also is flooded during these incidents and water
has entered the Bonzer plumbing supply store located there.

The DER bases its order on two statutes: the Dam Safety and Encroachment
Act, supra, Section 14 of which grants to DER the authority to order an cwner
‘t_o repair‘ or remove an encroachment which is wsafe or adversely affects property
or the enviromment; and Section 1917-A of the Administrative Code, which empowers.

the DER to order the abatement of nuisances.

1. The regulatlons found at 25 Pa. Code 105 were rescinded and a new Chapter
105 promulgated on September 25, 1980. Pennsylvania Bulletin, Vol. 10, No. 39,

pp. 3843-3866. The provisions of 25 Pa. Code 105.41 are now found in 25 Pa. Code
125.161 and are.unchanged.
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" The evidence, which is not disputed, shows that the flooding condition
occurring at Tributary No. 1 represents a hazard to the public safety and con-
stitutes a public nuisanc':e. For the condition to be corrected the culverts must
be removed or replaced with an adequately sized channel.

.In defense to the DER order appellant advances two arguments. Initially,
appellant contends that the cause of the flooding are the‘_ culvérts under the rail-
road and the road and thus the order was directed to the wrong party. Appellant's
argument is not supported by the evidence. The uncontradicted testimony of a
hydraulic engineer who testified for the DER was that all the culverts are under-
sized and all must be replaced. He opined that if only the B & O and Streets
Run Road culverts are replaced the flooding condition will continue to exist.
PennDOT is cammitted to enlarging its culvert once there is a committment fram
appellant. We therefore find that the DER did not abuse its discretion by di-
recting the order solely to appellant.

o Appellant also argues that he is not responsible for the culverts under
his property because they were installed by Allegheny County and the County has
an easement across his property to allow for the maintenance of the culverts.

The fact that Bonzer did not install the culverts across his property
is not deténninative. Causation is not an element of the law of nuisance. If
they exist on his property and cause a public nuisance, he is responsible for
correcting the condition. No one can gain a prescriptive right against the
public to continue a nuisance on his property. See the Pa. Supreme Court decision
in Barnes anci Tucker- v. Commonwealth of Pennsylvania, 455 Pa. 392, 319 A.2d .871
‘(1974) wherein the Court. stated that:

"the abseﬁce of facts supporting concepts of negli-

gence, forseeability or unlawful conduct is not

the least fatal to a finding of the existance of a
common law nuisance™ 319 A.2d at 883. ‘
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‘Also see National Wood Preservers v. Commorwealth of Pemnsylvania, _ Pa.

., 414 A.2d 37 (1980).
However, we agree with the thrust of appellant's arqument, i.e. a

person who holds an easement across another's land for maintenance of a cul-
vert is responsible for any damage caused by the presence of the culvert. Here,
however, the evidence does not support appellant's conteﬁtion -ﬁuat Allegheny
County holds an easement across his property.

' The burden is on appellant to prove the existance of the easement.
When DER established that appellant owned the parcel of land in question, the
burden shifted to appellant. Also, the burden of proving the existence of an
easement is on the person who claims it exists. Brady v.  Yodanza, ______ Pa.
Super. _ , 409 A.2d 48 (1979). The deed transferring the property to appellant
does not show that it is encumbered by an easement.’ The only other documentary
evidence which is pertinent'is a plat of a subdivision which inc;ludes Bonzer's
property. It indicates an easement in the area of Tributary No. 1 but it does
not show to whose benefit the easement arises. Also, the dc;cument is self-serving
in that it was prepared at the behest of appellant for submittal to the Baldwin

Borough Planning Cammission. We informed appellant at the hearing that he could

2.. Section 2 of the Act of April 1, 1909, P.L. 91, 21 P.S. §3, as amended,
states:

- "All deeds or instruments in writing for conveying or
releasing land hereafter executed, granting or conveying lands,
unless an exception or reservation be made therein, shall be
construed to include all the estate, right, title, interest,

s property, claim, and demand whatsoever, of the grantor or

grantors, in law, equity, or otherwise howsocever, of, in,

and to the same, and every part thereof, together with all

and singular the improvements, ways, waters, watercources,
rights, liberties, privileges, hereditaments, and appurtenances
whatsoever thereto belonging, or in anywise appertaining, and
the reversions and remainders, rents, issues, and profits
thereof."

40~



submit.after the close of the hearing for our consideration any documents which
show the existence of the easement in the name of-Allegheny County ‘No documents
were submitted. Thus we find that theJ;“e is not sufficient evidence in the record
on whlch we dbuld base a finding that Allegheny County owns an easement across
appellant's land for maintenance of the culvert.

In sum, we find that _the culverts installed in ‘the cﬁa:mel of Tribu-
tary No. 1 across the Bonzer property do not have sufficient capacity to convey
the stream and this lack of capacity results in the flooding of Streets Run Road,
the Baltimore and Ohio Railroad tracks and the Bonzer property and generally is
detrimental to the public safety and constitutes a nuisance. We further find
that Charles Bonzer is the party responsible for replacing the culverts because
they exist on his property and, as the owner of property on th.ch a nuisanée
exists, he is responsible for its abatement, and that the. DER has authority to
order the abatement of this nuisance under Section 14 of the Dam Safety and |

_Encroachment Act, supra, and Section 1917-A of the Administrative Code.

CONCLUSIONS OF IAW

1. The board has juréidiction over. the parties .and the subject matter
of this appeal.

2. Section 14 of the Dam Safety and Encroachments Act grants to the
DER the authority to order an owner to repair or remove an encroachment which is
unsafe or adversely affects propérty or environment.
) 3. The flooding condition which occurs at the area where Tributary
No. 1 crosses under Streets Run Road constitutes a public nuisance.

4., The DER did not abuse its discretion by directing the order re-

quiring the removal of the culvert to only Charles Bonzer.

Fl

S
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- 5. Charles Bonzer is responsibie for rectifying the problem caused
by the culverts through his property even if the culverts were installed by
another person.

6. The evidence adduced at hearing does not support.a finding that
Mlegheﬁy County holds an easement across Charles Bonzer's property.
7. The burden of proving the existance of an"easem'ent is on the

person who claims it exists.
ORDER

AND NOW, this 24th day of February, 1981, it is hereby ordered that
the appeal of appellant is dismissed and the January 31, 1980 order of the DER
to Charles J. Bonzer as amended by the August 22, 1980 letter is sustained.

ENVIRONMENTAL HEARING BOARD

A £ dmT

PAUL E. WATERS

Lo g Plnily

' DATED: February 24, 1981

]
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C 0M_M ONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
ceze : First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717) 787-3483

EVALYN R. BRILL

Docket No. 80-081-W

Dams Safety and Encroachments Act
35 P.S. §693.1
\

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and HARTMAN & IAPP, Permittee
JOHN E. SCHUPPERT, Intervenor

ADJUDICZ;‘T-I-ON
By: Paul E. Waters, Chairman, February 2, 1981

| This matter comes before. the hoard as an appeal from the issuance
of a Dams Safety and Encroachments permit under the Act of October 26, 1978
P.L. 1375 as amended (35 P.S. §693.1 et seq.), for maintenance of 600 feet of
fill along the Conestoga River, by Hartman and Lapp, permittees.

Appellant, Evalyn, R. Brill a resident of Lancaster County, where the
fill is located and John E. Schuppert an adjoining propérty owner, seek to havé
thé permit revoked based on their allegations that flooding is caused by the
£i11 located in the 100-year floodplain, and because of violation of several

regulations and DER's failure to require an erosion and sedimentation plan.
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FINDINGS OF FACT

1. Hartman and Lapp is a partnership doing business at 1520 Lincoln
Highway East, West. lLampeter Township, Lancaster County, Pennsylvanla 17602.

2. Ms. Evalyn R. Brill is an individual with a res:.dence at 133"
Conestoga Boulevard, Lancaster Township, Lancaster County, Pennsylvania 17602.

3. Mr. John E. Schuppert lives at 17 Conestoga Woods Road, Lancaster
Townshlp, Lancaster County, Pennsylvam.a, directly across from the Hartman and
ILapp property on the Conestoga River, and is an Intervenor. |

| 4. An Original Permit No. 3673715 was issued to Hartman and Lapp by

DER on July 30, 1973. | |

5. Original Permit No. 3673715 authorized the placement of fill along
the bank of the Conestoga River on land owned by Hartman and Lapp in.Lancaster,
Pennsylvania, for a length of appmxmately 286-feet; the fill was to be placed
bemeen 85 and 185 feet away from the top of the bank of the Conestoga River,
with the maximum height of the £ill not to exceed three feet.

6. Original Permit No. 3673715 was never appealed.

7. The fill actually placed by Hartman and Lapp was approximately six

hundred feet in length, exceeding the 286-~foot limitation contained in the original

8. On August 14, 1979, Hartman and Lépp filed an application‘for an
oo..amended permit to maintain the £ill actually placed by Hartman and-Lapp..—---- o s=s -
9. Intervenor has seen the number and severity of floods increase on
the Conestoga River over the last few years.
SR 1§ POy *Ar_ngnd‘eg.,?‘em:j.t_ Na.. 3673715 authorizes the -maintenance of -the. £fill-«-
actually placed by Hartman and Lapp ; the amended permit authorizes maintenance of -
fill for approximately 600 feet in length along the left bank of the Conestoga

‘w._ﬁ _WRLYG;'“(Wherja?}QQJQQWDSt’Ceam) irom a.point - apprommtely 1/4-mile downstream of-- =

0l1d Route 30 Brldge, and havn_ng 1ts toe parallel to and 85 feet landward of the

| left bank. '
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11. The fill authorized under Amended Permit No. 3673715 is located
in the floodway of the Conestoga River.

12. The fill is located 85 feet from the stream bank and the Conestoga
River must already experience flooding conditions and extend beyond its nor.mal
banks before any water from the river reaches the fill area.

13. As indicated in the cross-sections of the floot’iplain": of the
Conestoga River at the location of the fill the floodplain of the Conestoga River
in the area of the fill contains approximately ten thousand. (10,000) square feet.

14. The fill authorized by Amended Permit No. 3673715 causes a reduc-
tion in the cross-section for the 100-year ‘floodplain of approximately three per-
cent. | _ |

15.  The £ill as placed by Hartman and Lapp has a negligible affect on
the elevation and velociﬁy of floodwaters in the 100-year floodplain. y

16. No earthmoving activity or other activity in the stream is authorized
by Amended Permit No. 3673715; the amended permit authorizes only the maintenance
of existing fill.
' 17. Mr. Paul Gardosik, Regional ‘Engineer, DER Bureau Of Dams and Water-
way Management, inspected the site of the Hartman and Lapp £ill in March, 1978.

- 18. Upon inspecting the fill placed by Hart:nan and Lapp, Mr. Gardos:..k
determined that the fill had been placed satisfactorily, but that final stabilizing,
including finished gradincj, dressing of slopes, and seeding was necessary.

19. Mr. Gilbert Kyle, Director, DER Bureau of Dams and Waterway Manage-
... -ment, inspected the fill at the Hartman and Lapp property on August-3, 1979..-- -
20. At his inspection of the fill on August 3, 1979, Mr. Kyle determined
that the fill was stable.
rrm e 2de  DER. issued an Amended BRermit No. 3673715 to-Hartman-and Lapp on -
March 18, 1980. " |

22. No erosion and sedimentation plan was required by DER before

issuance of the amended permit. _ e e e m e e
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DISCUSSION

‘On. July 30, 1973 DER issued a permit under the Water Obstruction Act
of June 25, 1913 P. L. 555, 35 P.S. §681,:I.- authorizing Hartman and Lapp to |
place fill elong the left bank of the Conestoga Rlver in West Lampeter Township,
Lancaster County,Pennsylvania. The area to be covered was 85 feet:“fxfom the
edge of the left bank and was to run parallel to the bank 286 feet and to a height
not exceeding three feet. In fact, permittee placed fill for a length of 600
feet along the river, in violation of the permit conditions. Althoﬁgh no ap-
peal was filed, certain concerned citizens, includ:".ng appellant here, brought
this and other matters to the attent;Lon of DER and on August 14 1979, permittee
filed a second appllcat_lon seek:x.ng to amend the permit, this time to authorize
the additional £111 that was already in place.

The Dams Sefety‘a:nd Encroachments Act specifically provided:

" (el The ownexr: of any existing dam, water obstruction or encroaehment
who does not hold a permit shall apply for and receive a permit pursuant to this
act on or before January 1, 1981." | |

DER properly advised.permittee to apply for anamended permit in order
to bring’ it into compli‘ance with the above provision. Appellant would have _
this Board find sone}nnpxbpriety J.nt‘m.sfact and characterizes it as an effort
to—"legitimize the violative £ill." There is no doubt that this is exactly what
our legis-lature had in mind in enacting the above cited la.nguage.2 Any dispute
that appellant or intervenor has regardn_ng the procedure in this matter

therefore be taken up with the legislature, and not DER, permittee or this board.

- 1. This Act was repealed by the DamsSafety and Encroachments.Act 35 = rmoew oo
~P.S. 693.1 et seq, which was™efacted in 1978 and became effective before the

amended permit was issued.

.,

2. The permit also required that the work be completed by December 31,
1975 and that DER be notified. Appellant offered no evidence that this was not
done, and DER was unable to confirm or deny it.
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s -mzim oo flood: Later, in recent yedrs, ‘it has 'done this more’ frequentiy

BRAC LA e M

~w .- - flooding, not the normal water.” "~

Appellant further argues not only that the first permit should have
3
been revoked but that the amended permit only compounds the flooding problems in
the area. We are convinced that Intervenor John Schuppert has observed periodic

floddj.ng in the area of the Conestoga river, where his home is located. This,

. however, does not resolve the controversy. When questioned on the po:Lnt, he

testified: N. T. page 55, page 56 lines 1-15, page 57 lines’ 16—25, page 58, lines 1-6

"A Really, I attribute, of course, all of this, the amount
that was put in there, because it was really a large amount,
that it has raised the level of the water I mlght add dur:.ng

THE EXAMINER: When you say "put in there," you are talking
about put into the bank area as opposed to on the bank?

THE WITNESS: No; it is on the bank, right.

point of being dried up, but it accumilates a lot of runoff during.
rainstorms, thunderstorms or heavy periods of rain, and it fills up
from this now.

Of course, it has been prone, I think, through the years of .

1 Nt

- it seams since all of this building activity has been going on.
In recent years, it has gotten —

Subsgguently, on cross—exam:i.nation, Intervenor was asked:

R W VI et e e R

s —=e e "Gy - You- referred to a lot of upstredm adtivity go:Lng on.

What are: you refe.rrlng to there?

A Well, fills, other £fills., There has been other filling
upstream.

Q Where was that?
A 'Well, one is a Church, whlch I am not sure — they filled.

I made that as a general reference to filling, and I don't think it
is any secret that there has been filling upstream from where we are 1'.n

the Conestoga Creek, because there has been controversy about .that - e

AT

in Lancaster. -

Q And you think that affects the area in question; is that
correct?

A I think anything affects it really..  Just like any shovelful -

TR - oL

\.J.I.LJ

of dirt you throw along that creek affects it. I mean it is a
minute effect, but you pile them on top and they all add to it. They
add to the problem."

VOICTT TR PN

s ~ii-anac—Conestoga Creek: is- a'relatively~=="tight 'how, it is almdst to ‘the

[ A i e A rwhrE Fak R ¥SF

LI RN

LR

s cor o s dar R QUL seen . that. appropriate-eafercement ractiors=would-have' beeri~— ~

well grounded if it had been filed after a quantity of fill in excess of the
penm.t limit had been placed, but before the amended permit was issued.
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Our"question, then, is not whether there is more flooding now,
than there was prior to 1973, but, rather ——— does the fill placed by per-—
mittee add appreciably to the frequency and severity of flooding? There is
no doubt that the £ill, which is placed more that 80 feet from the bazk of the.
Conestoga, can play no significant part in the frequency of flooding. - This
is true because.the £i11 will not be encountered by water uhiess a.nd until
there is a flood of same significance already in existence. The evidence does
not convince us that the blame for the J.nfrequent flooding which .this area has
experienced can be laid at the do_orstep' of permittee. There can be no doubt
that when severe flooding occurs, the 600 feet of fill w:Lll have some impact.
The ev:Ldence, however, J_ndicates there to be ‘only a 3% floodplain reduction |
at this 1oca1:1.on.5 The ev1dence presented does not support the appellant's allega-
tions nor justify the intervenor's concern. Moreover, the evidence does not show
that the permitted fill would cause gn_l incre_a_lse in flood heights or would create
‘any erosive velocity in the stream or would cause any increase in downstream

damage. Thus, no violation of DER's regulations has been made out.
The regulations prov1de at §105.251:

"An application for any proposed levee, fill, or similar
- structure in or along a stream or body of water will not
be approved by the Department where:

(1) it will mcrease flood heights r either on the oppo-
mrrmmm - ~eamree v oooSite bank or-upstream, and T1ood €asements or flood pro-
tection has not been provided;

(2) it will create erosive velocities in the stream and
appropriate protecti:on has: not been provided;

T TR - R L e S S ST R L)

rd [ —— — _—

4, Intervenor furthe.r testified N.T. bpage 56, lines 19-25.

"THE WITNESS: It is on the bank, right. It starts a
certain distance in frem the edge of the bank and then goes
back to where it s-lopes up towards Lampeter Road.

THE EXAMINER: Would it be true, Mr. Schuppert, that the
ﬂ water wouldn't even get to that point unt:Ll it had already -
‘ flooded? :

\ THE WITNESS: 'I‘ha_t'-s true."

e A Pk A LA B4 T ‘X‘!.!‘J& T g I"Ihgﬂ fl s A [ o wsm herlz@nﬁa’lly prlor wLﬁe plaCmg: 6f'—'—v \*“—.’\15-*‘
any £111 and was agai:n measured with the fill in place considering a 100 year

flood. There are 10,000 square feet in the floodplain and the £ill took only 300

square feet or 3%. There is some stion raised about the accur: £
measurements but no evidence was o(fl;:":'le ered to refute them. acy of these
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(3) it will increase flood damages downstream through a
omEmmem s o loss of floodplain storage; or :

(4) it is designed for a discharge less than the 100-
year flood."

As previously indicated,_we,;have;jound;’m,-v;ifolaﬁon of this ;:'egulatiop.
’I‘here is much concern expressed by appellant over t"ne faét that DER
at one time said“.that the additional fill authorization would be considered as a
"proposed" action,6 but the amendment prqcedure which was actualiy used, con-
siders only maintenance of existing fill. The only basis for objecj:ién would
seem to exist if. the project could escape review by one procedure rather than
~another. In fact, appellant was specifically advised that an app;Lication for
pexrmit amendment filed by permittee Hartman and lLapp, was under consideration and
that there would be a right of appeal when and if it was issued. We can find no .
harm to remedy.7 |
Finally, the question of the standing of appellant has been raised
" numerous times throughout this proceeding.8 We have given appellant every |
opportunity to show standing ]::u't the tgst:.;mny is nbt sufficient to carry her
burden of proof on this issue. When asked the question directly: Page 9 lines 4-12.
"THE EXAMINER: 'Well, that is the question that we are
interested in. What affect has the flooding had on you? Has

the flooding had an_affect on you? Is that your position. R
personally?

© 6. In a letter of March 12, 1980 to a group of which appellant was a n‘ember
DER indicated. ;. ...The Reparipent.will..consider Hartman -and-Lapp's-amended permit:- =

eI T L B,

as i1f it is a Proposed action. If the issuance of the amended permit would con-
flict with the current law and regulations, the Department will enforce corrective
action as necessary to maintain waterway capacity of the stream."

7. One other aspect of the problem is the fact that DER did not require a
~-.Sedimentation and erosion, plan.be . filed.by. permittee. - -The-fill-is now-stabilized =~ =~
and none is deemed necessary. Appellant would have DER, nevertheless: require
such a plan,even though the period when it was needed — during placement of the
fill, is many years past. While not excusing - this shortcoming, we also will not

now require performance of a useless act.

s s e e A RASIWICH, 25 appellant.was without-counsel -we-denied- without prejudice v ===
a motion to dismiss the appeal, filed prior to hearing by permittee.-
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MS. BRILL: Personally, yes. We believe that the filling
has created additional flooding for people.

THE EXAMINER: Of your property as well?

MS. BRILL: Perhaps. It is very hard to ascertam exactly
what affects the amount of flooding that one receives.”" )

mer e ~There. is. some-evidence-that the appellant-does ot live in thé ”ﬁﬁ*ﬁeﬁfia’iiém feimity
of the fill area, but was elevated to spokesperson for those who do. She is
not an attorney at law, but was pemmitted to conduct her own case; before the

mrrmere o - -bOAXA, ~ It goes- without saying, that skie can’ not legally’ represeﬁ?: the intervemor =
or others in any capacity. In an effort to prevent the possible dismissal of .
the case without giving it the consideration it dese.rves, the board allowed

i s-ONE- JOhR B . wSchuppert an- adjoming Tandowner™ o mtervene 1n the “ﬁ%c’éédlrﬁasmmw o
on the day of hearing. It is now clear that we must dismiss the appeal of
Evalyn R. Brill for want of standing. The intervenor, of course, remains a

CLITT T RO TS LLRITYTIT T LT NS o
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QONCLUSIONS OF LAW

1. The board has jurisdiction over the parties and subject matter

of this appeal. | ” | _ _

| 2. Appeila.nt, Evalyn R. Brill does not reside in"c':lose‘!'pmxjmity
to the Fill permit area, the subject of these proceedings, has failed to show
any affect upon her property from theAalleged flcjoding, and therefore lacks
staiidjng for her appeal. |

3. John E. Schuppert, filed a petition to intervene which was allowed
by the board, at hearing, over objection of permittee. éranting a petition to |
intervene is 1a.rgel$r within the discretion of the Hearing Officer, and was
proper under the facté of this case, inasmuch .as the permit would otherwise
escape review simply because the parties did not have benefit of counsel.

4. Intervenor has failed to carry the burden of proving that there
has been any increase 1n the frequency or severity of flooding due to the fill |
whichHari:ranandIaépwaspemﬁttedtommtainf -

‘5. Intervenor has failed to prove a violation of the Dams Safety
and Encroachments Act or any regulation ofiDER because of issuance of Amended

Pe::mit No. 3673715.
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ORDER

AND NOW, this2nd day of February 1981, the appeal of Evalyn R.
Brill is hereby dismissed for lack of standing and the action of DER in_

issuing Amended Permit No. 3674715 to Hartman and Lapp is hereby sustained.

ENVIRONMENTAL, HEARING BOARD

N A

PAUL, E. WATERS-
Chairman

Loriris Ny Poonil

DENNIS J. HARNISH
_ Mamber )

DATED: February 2, 1981
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Hasrisburg, Peansylvania 17101
(717) 787-3483

RAYMOND L. BUTERA ) Docket No. 80-114-H

Pa. Sewage Facilities Act
25 Pa. Code 71.16, 94.11

V.

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Demnis J. Harnish, Member , March 10, 1981 o

MSmttercmesbeforeﬂmeboardasanappeal from DER's d:.sapptroval

of a proposed amendment to the official sewage facilities plan of Upper Provi-
.__.. dence Tovmshlp, Montgamery County... The.proffered amendment contemplated connection -

of _appellant's proposed subdivision to the sewer system served by the Montgomery

County Sewer Authority's (MCSA) "Oaks" sewage treatment plant. [ER's rejection

—ae 2o OF dthe . proffered plan: amendnent - was based; in part, on its conclusion that the
Oaks plant was hydraullcally overloaded.
8

FUDAPS S AN

R . FINDINGS OF FACT

1. Appellant is Raymond L. Butera (Butera), an individual whose busi-

\

-.-  ness address is 30 West-Airy Street, Norristown, Pemmsylvania.-
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2. Appellee is the Camorwealth _of Pernsylvania, Department of Environ-
mental Resources (DER) , the mcy‘ entrusted with the administration of the
Pennsylvania Sewage Facilities Act, the Act of January 24, 1966, P.L. 1535‘, No.
537, as amended, 35 P.S. §750.1 et seq. (Sewage Facilities Act), and of the
Pennsylvania Clean Streams law, Act of June 22, 1937, P.L. 1987, as amended, 35
P.S. §691.1 et seq. (Clean Streams Law). :

3. This appeal relates to Butera's proposed development of a tract
of ground of approximately nine acres, located in Upper Providence Township,
Montgamery County, known as the "Char-Mar" subdivision, into forty-two lots for
twin houses. | | ; » |

| 4. On October 12, 1879, TER's Norristown Regional Office received
from Butera a "Planning Module for Land Development" which was submitted to re-
quest that, in order to accammodate the Char-Mar subdivision, Upper Providence
Township be permitted to revise its official plan pursuant to the Sewage Facili-
ties Act (53‘[ plan) and pursuant to Ti1;le 25 Pa. Code, Chapter 71, the Rules
-and Regulatioﬁs of DER prmmlgated.madér the Sewage Facilities Act and the Clean
Streams Law. - | |

5. On or around November 2, 1979, DER's Norristown officé received
from the Township a letter transmitting the Char-Mar planning module and :md\r-
cating that the ’Dowhship had approved Butera's proposed revision to the Township's
537 plan.

6. By letter dated December 6, 1979, DER informed the Township that

. it was deferring acﬁion upon the Char-Mar plamning module, since the Montgomery
County Sewer Authority (MCSA), which c;perates sewage plant faciliﬁ‘.es into which |
the Township and therefore the proposed Char-Mar development would discharge
sewage, had not yet submitted the wasteload management plan required of it by
Title 25 Pa. Code, Chapter 94.

-,
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7. On February 27, 1980, Butera's counsel wrote to DER citing DER's
December 6, 1979 letter to the Township and requesting that DER clarify the
status of its review of Butera's proposed'revision to the Township's 537 plan.

8. By letter dated March 20, 1980, Charles Rehm, Chief of the
Planning Section of the Bureau of Water Quality Management at DER'S Norristown
Regional Office, responded to Butera's February 20 letter. In this response,
Retm: (1) described DER's efforts to cbtain from MCSA a wasteload management
‘plabn for dealing with the hydraulic owverload problem at the Oaks sewage treat-
ment plant; (2) reported on proposals then being considered for allocation of
capacity which DER and MCSA hoped would be made available by infiltration/inflow
(I/I) work on MCSA-owned lines; (3) explained that DER would need to extend the
period for review of requests for revisions of 537 pians (such as Butera's) con-
cerning systems served by the Oaks plant, and furthermore that, until such time
as MCSA submitted an accebtabl'e wasteload nmxaéarent plan, the only final action
DER could take on a 537 plan revision request concerning a system served by the
Oaks plant would be to deny it.

9. On or about May 27, 1980, Butera's counsel requested that DER take
final action on Butera's request to revise Upper Providence Township's 537 plan
to include the Char-Mar development.

10. By letter dated June 24, 1980, Mr. Rehm informed Butera's counsel
that Butera's requested revision to Upper Providence Township's 537 plan was not
approved, because "[t]he overloaded conditions at the Montgomery County Sewer

‘Auﬂxority's plant remain outsfanding." That denial of approval is the subject
of this appeal.

1l. According to flow reports submitted by MCSA pursuant to their
leigations under Title 25 Pa. Code, Chapter 94 (94 reports), sewage flows through
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- the Oaks sevmgé treatment plant have exceeded its rated hydraulic capacity of
3.7 million gallon per day (mgd) during at least twenty months out of the forty-
three month period covered by the reports.

12. One reason that the Oaks sewage treatment. p_,'l.ént mn:eeﬁs its rated
hydraulic éapacity is infiltration inflow; i.e., during ra:.ny weather water |
seeps from the ground through cracks in the sewer lines leading to the plant.

13. During February 1979, the Oaks plant experienced avetége"flowé
of 12.3 mgd for twelve days; for the rest of the nonth the plant was flooded out.

14. At least twice during the twelve-month period preceding June 1980,
theOaksplantexceededJ.ts ratedhydraul1ccapac1tyof37ngdforthreecon—
secutive months. |

15. The Oaks.plant is in a state of chronic hydraulic overload and
the overload is getting worse.

16. Hydraulic overloading at a sewage treatment plant of the type
used at Oaks results in the washing of partially untreated and raw sewage into
the stream serving the plant, and also reduces the ability of the plant to treat
subsequent flows Discha;:ge_o’f partially untreated and raw sewage into a stream
covers the stream bottam, smothering the food supply for équatic life and exerting
an unuSually high oxygen demand, causing the formation of hyd:togen sulfide and
methane gé.ses. | |

17. In a nurber of instances from 1977 to date the sewer system leading
to the Oaks plant was incapable of handling the quantity of flow, and at these
times, the pump station bypaésed raw sewage directly into the ScmlyD:illiRiVer.
Had the bypassed sewage gone through the system the flow rates would have been
even higher thanthose listed. |

” 18. MCSA has applied for federal grant money to expand the Oaks.plant

from its present hydraulic capacity of 3.7 mgd to 9 mgd; the earliest time that

s
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* .. conStruction could be canpleted assuming that the application is approved, how-
ever, is three to four years in the future. |

19. A mumber of times since 1977, DER has requested that MCSA and
municipalities tributai'y to the Oaks .plant limit sewer cormectlons or ergage in
allocation of sewage capacity. | '

20. In 1979, when MCSA's Chapter 94 reports still indicated that the
Oaks plant was hydraulically overloaded, DER requested that MCSA submit to DER
a wasteload management plan for dealing with the ove:_:load, pursuant to its obli-
gations wnder the newly amended Title 25 Pa. Code §94.21(a) (3). MCSA, however,
did not sulmit such a plan until June 18, 1980.

21. The wasteload management plan for the Oaks plant submi tted by
MCSA on June 18, 1980 relies ent:.rely on correction of I/I problems and projects
a maximm flow reduction of .5 mgé.

22. MCSA's wasteload management plan for I/I reduction would take
considérably longer than six to nine mqths R+ o) inplétent and would at besi re-
sult in the elimination of twenty to thirty percent of the estimated .5 mgd of
i/I, because i/I correctmn work .invblves, elimination of cracks throughout the
length of a long sewer system '

23. Even if implementation of MCSA's proposed I/I work resulted in
reduction of the full projected .5 mgd of load, it is now apparent that .5 mgd
more of capacity wouid serve only to accept the additional loads caused by those
construction projects tributary to the Oaks system which have already been given
537 revision approval; i.e. there would be no additional mpac:.ty for new projects

‘created by I/I work to the Oaks plant.
24, After DER became aware of the Oaks plant overload problem J.n 1977,

and when it became apparent that MCSA and local officials were not taking ef-
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- fective action to limit connections to-the Oaks system, DER considered but re-

jected imposition of a ban on comnections to the system pufsuant to 25 Pa. Code
S94.3>l. DER instead expeCtedb and encouraged local officials to work out solutions
to the problem at the local ievel in accordance with the newly amended 25 pa.
Code §94.21, the Clean Stréams Law and thé Séwage Facilities Act.

25. When DER became aware of the overload problem at the Oaks plant

in 1977, it began informing applicants for 537 plan revisions that it would

LS

require an extension of time for action on all 537 plan revision aple.cat:Lons
wh;Lch would result in connections to the sewer system tributary to the ‘overloaded
plant. The extensions were required so that DER could evaluate the plan re-
vision applications in light of MCSA's anticipated wasteload managa@t plan. -
DER felt that an immediate grant of revision approval would be inappropriate in
l:Lght of the existing hydraulic overload, and an immediate refusai would be
necessary unless MCSA found a way to manage the Oaks wasteload properly until

the plant was expanded to a capacity of 9 mgd.

26. In the spring of 1979, assuming that MCSA's I/I work could yield
some 50,000 gallons per day of flow capacity in the Oaks system, DER, as it has
in other"cases, offered to MCSA and all municipalities served by the Oaks plant,
including Upper Providence 'I‘ovhship, the opportunity to apply for the use of
that anticipated 50,000 gallons per day of capacity via "special allocations”.

27. When MCSA and its tributary municipalities failed to submit re-
quests to utilize the 50,000 gallons-per-day special allocation, DER approved
é 537 plan revision calling for the "Geyer-Kratz" subdivision to add 33,900.
gallons. per day.additional flow to the Oaks system. . NS

28. Other than its 1979 approvél of approximately one~third of Ceyern

Kratz's total reguested flow, DER did not approve ény 537 plan revision requests
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~ 40 add additional flow to the Oaks system from the time it began requesting
extensions of time for revision review in 1977 through September, 1980, when
all deferred revision requests were denied.

29. DER several times recamended to MCSA and local officials that
they explore methods to gain additiomal capacity in the Oaks system other than
I/I, to wit, the use of temporary on-site septic systanslor Won
with sewage interceptor lines in Norristown or Vélley Forge.

30. DER met with the He Bua.lda's Association of Montgamery County
and ﬁm other developers to discuss alternatives to disposal of sewage in the
overloaded Oaks system. | '

31. DER employees met with Butera or his representatives énd suggested
methods of sewage disposal for the Char-Mar subdivision other than connection
to the overloaded Oaks systenm.

32. During DER's meeting with Butera or his represattztives, DER
employees advised that on—-site disposal systems be explored for the Char-Mar
subdivision, because Montgomery County's Soil Survey indicated that the develop-
ment site might be éuitable for on-site systems. |

33. Butera testified that neither he nor amyone acting on his be-
half has investigated any method of sewage disposal for the proposed Char-Mar

development other than comnection to the overloaded Oaks system.
DISCUSSION

Raymond L. Butera, appellant herein, has subdivided a 9.08 acre tract
of ground situated in Upper Providence Township (Township) into a 42-lot sub-
division which is known as Char-Mar. In May of 1980, the appellant obtained final

plan approval for Char-Mar from the Township as required by the Pennsylvania

-
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Mnicipalities Planning Code, 53 P.S. §510101 et seq. However, this approval
was conditioned inter alia upon obtaining all DER approvals required under the
Pennsylvania Sewage Facilities Act, Act of January 24, 1966, P.L. 1535, as
amended, 35 P.S. §750.1 et seq. (Sewage Facilties Act) as well as obtaining the
sewer extension permit required by the Pennsylvania Clean Streams Law, Act of
June 22, 1937, P.L. 1987, as amended 35 P.S. §691.1 et seq. (Clean Streams Law).

Pursuant to DER's practice and the applicable law (25 Pa. Code §91.31
et seq.) it was necessary for appellant to obtain DER's approval of an amend-
mant. to the Township's Sewage Facilities Act plan before filing an application
with DER for a sewer extension permit. Accordingly, on ar about November 2, -
1979, the Township submitted to DER a Planning Module for Land Development for
Char-Mar.t

On December 6, 1979, DER notJ_fled the Township vthat it had completed
its review of the profferred amendment but that it was deferring action there—
upon penda.ng receipt of an approved Chapter 94 Management Plan from Montgomery
County Sewer Authority (MCSA). MCSA is the permittee of the "Oaks" sewage treat—
ment plant where sewage geherated at Char-Mar would be treated according to the
proffered amendment. Since 1977 the Oaks plant has been hydraulically overloaded
inachronicnannersolDERfeltthatitcouldmtapproveanyn'ore connections
to the plant unless and until MCsa, through its Chapter 94 Managenenﬁ Plan, dem-
onstrated that additional capacity would be made available to handle Char-Mar |
as well as other higher priority projects. It was mot until June 24, 1980,
following a spe‘cifick request by appellant's counsel, that DER formally disaéproved
the proffered amendment. |

1. The Planning Module itself was received on or about October 12, 1979,
but the transmittal letter of the Township adopting the module as an amendment
to its official plan was not received until November 2, 1979 and only then was
the proffered amendment complete. 25 Pa. Code §71.16(b) (2). T T
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Appellant's first argurent regarding [ER's disapproval is that the
proffered amendment had been approved by operation of law. To decide this question
it is first necessary to decide whether the proffered amendment was a plan re-
vision or a plan suppla:exit since different regulatory review periods are trig-
gei:ed by these djiférexlt types of amendments.

The proffered amendment was styled as a supplaﬁent and appellant urges
us to consider it to be such. However, DER has considered it to be a revision.
Pursuant to 25 Pa. Code §71.15(b) (2) all amendments to official plans must be
considered as revisions unless the official plan adequately meets the sewage
disposal needs of the proposed subdivision. Since the Oaks plant suffers fraom
hydraulic overloading, it cannot be considered as an adequate method of sewage
disposal for Char-Mar at this time. Moreover, DER's detemination that an
- amendment to an official plan should be treated as either a revision or a
supplement is entitled to great weight. Maxwell Swartwood, et al v. Commorwealth
of Pennsylvania, DER, No. 2435 C.D. 1979 (decided January 23, 198l). We, there-
fore, conclude that the proffered amendment should be considered as a plan re—
vision.

Pursuant to 25 Pa. Code §71.16(c) DER is required to either approve
or disapprove a plan reviéion within 120 days.and this regulation is as binding
upon DER as a statute. In Re: Bentleyville Plaza, Inc., 38 Pa. Commorsealth
Ct. 235, 392 A.2d 899 (1977). Pursuant to 25 Pa. Code §71.16(d). However,
DER's failure to disapprove a plan revision within 120 days shall not be deemed
to constitute approval of that plan revision, if DER, within that time, informs
the municipality that an extension of time is necessary to complete review. |

Heré, more than 120 days passéd between the Township's submission of
the Char-Mar plan revision and its formal disapproval by DER. However, on
Decamber 6, 1979 DER sent the Township a letter in which it stated that it

td

had campleted its review of the Char-Mar plan revision but was deferring
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action thereupon pending receipt of a wasteload management plan from

MCSA. The question presented to this bOara, therefore, is whether DER's

letter of December 6, 1979 constitutes a request for an éxtension of time which
tolls 25 Pa. Code §71.16(d).

In Beaver Construction Compary, Ine. v. Commorwealth of Penmnsylvania,
DER, No. 1767 C.D. 1980 (decided October 2, 1980), Commorwealth Court was presented
with this precise 1ssue OER's letter in Beaver, .éupra, as here, stated that its
review of the proffered plan review had been completed but that IER was deferring
acti;::n thereupon.2 The plaintiff, in Beaver, supra, argued that §71.16(d) was
not tolled because a) the letter stated that review had been completed and b) it
did not contain a specific request for an extensionvgf time. Commorswealth Court,
however, held that "a full reading of the entire letter points strongly to the
conclusion that the subsequent statement m the letter, referring to further
action, overrides the initial statement that review has been completed.” (See
page 5 6f slip opinion.) - v } | ‘

- In Beaver, supra, which was a mandamis action, Cammorwealth Court did
not have to decide the. issue of whether the above language constituted a request
for an extension since ‘.the plaintiff therein bore the burden of clearly proving
its legal right. Because plaintiff, :Ln Beaver, supra, had not clearly shown
IERs letter to be other than a request for extension Commorwealth Court denied
the requested relief. .

In this case, too, the appellant, as the parl:y appealing IEFs refusal
to approve a plan revision, bears the burden of proof. Raymond E. Diehl v. Common~
wealth of Pennsylvania, DER, 1979 EHB 105; Eagles wa Lake v. DER, et al., 1978 '
EHB 44. Therefore, we hold that Beaver, supra, controlls the present case and

we, too, reject the appellant's §71.16(d) afgument.

2. Since the Beaver plan review was also for a Montgomery County subdivision,
1t is likely that the same rkason for deferral ex:.sted in Beaver, supra, as here,
i.e., lack of capacity in the Oaks plant.

.
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Most of appellant's remaining arguments allege that DER abused its dis-
cretion in disapproving the Char-Mar plan revision. Appellant doesn't contest
DER's finding that the MCSA Oaks sewage treatment plant is hydraulically overloaded
as that temm is defined at 25 Pa. Code §94.1. Indeed appellant didn't contra- |
vert the testimony of DER officials to the effect that, by reason of this over-
load, raw sewage was periodically discharged into the waters of the Cammorwealth
(through a by-pass) and that the treatment efficiency of the plant was substan-
tially reduced with regard to the remaining sewage. .

Appellant's main line of attack was that DER should have used other
methods (including sewer bans) to éddress thié overload condition zather than
the method which DER did adopt, i.e., deferring approvals of sewer extension
permits and plan approvals for develomments tributary to the Oaks plant. This
argurent is quite similar to an argument addressed by this board in The Kravitsz
Company v. Commorwealth of Pemnsylvania, DER, 1978 EHB 224. There, the board

stated that:s

"Appellant camplains that the department has
not imposed a sewer ban on connections to the lines
in question, and argues that it should be permitted
an extension as long as lateral comnections are being
allowed. Again, appellant fails to distinguish between -
. an extension-and a comnection, which are treated dif- TR
ferently in the law and seem clearly distinguishable
in fact. Any person buying into an area where there
are existing sewers would reasonably expect to be able
to connect to those sewers; whereas a person buying
unsewered land for development must reasonably expect

+ —--—2: - to obtain some sort of permit to sewer the land or to

provide for sewerage treatment by on-lot septic systems.
Those differing expectations are supported by the reality
that connections to existing lines up to a planned ca-
pacity have been contemplated in the design and per-
mitting of the existing treatment plant and collection
system.  Where- problems with the system develop it is
logical, and to us entirely proper, to begin by re—
fusing to permit extensions of the system and as a

last resort to prohibit any connections to existing
lines, The policy that is embodied in the law, and

the old and new regulations adopted by the Environ-
mental Quality Board, to ban lateral connections to

~
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- -existing lines as a last resort where envirommental

conditions warrant such an imposition seems to us a

reasonable one. We cannot accept appellant's argu-

ment that an extension should be allowed if lateral

connections are being allowed.” 1978 EHB 224, 232 _7

The appellant has pz:bffered no cogent reason which would cause us
to depart from the decision c:n.ted above. |

The appellant 'also alleges that [ER's actions have déprived him of
his right to equal protection under the laws. DER's officials Messers. Rehm
and Stinson, who were witnesses for both parties, te_stified that since the
summer of 1977 DER tr:e’ated.all those who, like the appellant, required sewer
extension. penm.ts and/or plan approvals, signifying the Oaks plant for treatment
in a smular manner.

'DER def‘erred action on all these requests until MCSA could develop
more capacity at the Oaks plant by reducing infiltration and inflow to the sewer
systém tributary to the Oaks plant and/or by plamning, financing, and constructing
such short-term alternatives as connections to the Valley Forge or Norristown |
sewage treatment plants or even the construction of temporary package type
seﬁage treatment piants:adjacent to the Schuylkill 'River. When DER finally deter—
mined from review of MCSA's Chapter 94 plan that the only alternative acceptable
to MCSA, irlfiltration—infldw reduction, would not free up capacity.useable by
those in appellant's position, all similarly situated parties received denial

letters. 3

Appellant cites three types of allegedly inconsistent practice:
a) connections to the Oaks plant by those who required no plan ap-

.
provals (because they were within the service area of the existing system);

3. Even if all the projected 500,000 gpd capacity were freed up this would
be used by developments which had pre-1977 plan approvals, no extra capacity
would be available for those like appellant who had not obtained plan approvals.

>
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b)  connections to the Oaks plant by those parties who had pre-1977
plan approvals, and .

c) the Geyer-Kratz subdivision which was approved pursuant to a
fspecial allocation" of an additional 50,000 gallons capacity at the Oaks plant.”‘”

Clearly, those parties in categories "a" and "b" above can be sharply
distinguished from the appellant. Those in category "a"‘are praditionally and by
law (see Chapter 94) considered to be the responsibility of local government.
Similarly, those in category "b" can easily be distinguished from the appellant.
The law consistently recognizes the difference between fevoking a plan approval
already given by DER and refusing to approve a proposed plan revision. Toro
Development Company v. Cbmmonﬁealth of Pennsylvania, DER, No. 2464 C.D. 1979
(issued February 4, 1981). |

Finally, although it is less clear, the Gey er-Kratz s1tuatipn can be
distinguished from appéllant's situation. At the time the Geyer-Kratz plan re-
vision was partially approved (33,900 gpd out of 97,650 gpd), DER believed
that more than 50,000 gpd of infiltration would be removed within 6 to 9 months.
DER now knows a) that it will be aﬁ least anothef'Q months wntil infiltration
is removed and b) that any additional capacity so created would be téken up by
projects which already havé plan approval. It is elemental constitutional law
that neither the due process nor the equal protection clause is violgfea by
reasonable classifications. The appellant has not borne his substantial burden
of demonstrating his'cléssification.to;be,b@feéSonaple.

In‘concluéion, this board sympathizes with the plight of the appellant

and other would-be developers whose projects are stymied by lack of adequate

4. [DER has consistently attempted to encourage MCSA to control these
connections although its efforts, in this regard, have yet to be blessed w1th
success., See also the discussion on page 11, supra.

-
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sewage services. The board has, in fact, made every effort to accamodate both
envirormental and economic interests. (See for example, Dover Township Board
of ASupervisors, et al. v. Commonwealth of Pemnsylvania, DER, EHB Docket No.
78-090-W.) However, in this case, the board's sympathy is ‘strajned becaﬁse
the appellant has failed to even investigate the alternative of on~-lot sewage
disposal systans even though this alternative was suggested to him by DE:R of-
ficials and even though the Montgomery County soils map indicates the potential
suitability of the underlyiné Char-Mar to accept and renovate sewage. Moreover,
due to the efforts of DER and MCSA, the Oaks plant is due to be expanded within
3 to 4 years so that the appellant is not condemned to defer development of
Char-Mar indefinitely. |

With all of this in mind, as well as 25 Pa. Code §94.11 which pro-
hibits sewer extensions tributary to overloaded plants and 25 Pa. Code §71.16
(e) (4) which requires DER to implement inter alia §94.11 when reviewing plan
revisions, DER's presently appealed denial is clearly supported by both the
facts and the law. |

CONCLUSIONS CF LAW

1. The board has jurisdictioa over the parties and subject matter
of this appeal.
2. Pursuant to 25 Pa. Code §71.16 and 94.11 TER may properly dis-
approve a plan revision based upon a comnection to a hydraulically overloaded
%

plant.

3. DER's letter of December 6, 1979 was a request for a extension

' of time which tolled 25 Pa. Code 71.16(d) .
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- 4, DER's denial of--_~the requested plan-approval did not deny appel-
lant of dﬁe process or equal pfotection of the laws and was neither arbitrary
nor capricious. |

5. The appellant had the burden of proof in this matter.

1

ORDER
AND NOW, this 10th day of March, 1981, the appeal in the above

matter is dismissed.

~

DATED: March 10, 1981
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-~ COMMONWEALTH OF PENNSYLVANIA

~ ENVIRONMENTAL HEARING BOARD

Blackstone Building
- First Floor Annex
_ _ - 112 Market: Street
S e fegcs oo+ Harrisburg, Pennsylvania 17101 '
' T (7117) 787-3483

EDWARD WAYWE BUTZ | Doeket No. 80-144-H

The Clean Streams Law

. : Sewer Extension
V. i

COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL RESOURCES

and EAST LAMPETER TOWNSHIP SEWER AUTHORTTY, Permittee

ADJUDICATION

By: Dennis J. Harnish, Member, July 23, 1981
The present matter arises fram the issuance by DER to the East Lampeter
- Township Sewer Autlbx_‘ity of a'sewer extension permit which'muldv‘allow the
"auth‘ority to commect some 27 homes to the Manheim Township interceptor which is

tributary to the Lancaster North Sewage Treatment Plant.

FINDIINGS OF FACT

1. Northwest of and adjacent to the City of‘ Lancaster is located a
residentj;al‘ community of more than 27 residences haﬁng a suburban development
| density. |
2. The eaid eonmmity consists of homes serviced by on-lot iseWage_

disposal systems many of which are at least 20 years old.
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't_. 3. Y Six of the said 27 systems- malfunction on occass1on (usually
“during wet weather) caus:mg the backup of sewage through plumbing fixtures into
the homes serviced by said systems as well as the appearance of wet spots in the
yards of sa1d res:.dences, the occupants of these res:l.dences have 'petitioned for
public sewers. | |

4. No malfunctions have been documented or reported at the remaining
' 21 residences and the occupants of many of these residences do not want public

sewers. _ :

5. Nohe .of the owners whose systems have mlfmctioned has attempted
to repair~or replace his system; however, due to soil types, easements, ‘and lot
sizes it may be difficult or impossible to replace some of these systems.

6. | The commmity in question is bound on the north by Pa. Route 23,
and on the south 'by Pine Drive; it comprises ‘hcxres arranged along Willow Road
and Franklin Circle which circles off WlllOW Road.

7. Willow Road slopes from a pomt adjacent to Franklin Circle to
' Pa. Route 23. . : _

8. | 'The author:Lty proposes to sewer Franklm Circle and the portion .
of Willow Road which slopes towards Pa. Route 23 and to extend the sewerlJ_ne
which presently runs along Pa. Route 23 and terminates at a punp station east of
Willow Road down to Pa. Route 23, across the Conestoga rPd.ver and into the Manheim
Township interceptor. | | | -

9.  The Manheim Township interceptor oonnects, through a purp station,
to the Lancaster North Sewage Treatment Plant. |

10. The said purp station periodically overloads, causing sewage to
flow from two manholes through two backyards to, respectively, Landis Run and
the Conestoga River.

11, The La.ncaster North Sewage Treatment Plant is hydraulically

overloaded.
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12. Sewage-collected in the proposed project would add to the over-
load at the said sewage treatment piant 'and‘pun'p station aI'{:hough the additional
flow would not be of great s:LgnlfJ.cance campared to the ex:.st:.ng overload

13. The comnection of six hcmes in the said corrmm_lty experlencmg »

malfunctions is necessary for the elimination of publlc health hazards.
~ DISCUSSION

' The present matter J'.nvolves a residential comnum.ty af_ljacent to‘ and
northeast of‘ Lancaster, Pemnsylvania. This commmity is- located in East Lam—
peter Township, Lancaster County and is bounded on the north by Pa Route 23 and
on the south by Pine Drive. The 21 homes pertinent to the instant matter are
arranged along Willow Road (which road connects Pa. Route 23 to Pine Drive) and
Franklin Circle which circles off WlllOW 'Road.l. ,

'_I‘he topography ef, the area is suchthat Willow Road slopes towards Pa.
Route 23 fram apoint adjacent to Franklin Circle. All of the homes in this area,
‘which is }settled at suburban dens:.ty, are serviced by some type of oﬁ?lot séwage
disposal systems Public water is avallable although some re31dents prefer to
use their prlvate wells as water supplies and they have, apparently, not been
forced to connect to the public water system.

| The. requests of some six famllles in th_'Ls area for pule_c sewerage 4

.moved the supervisors of East Lampeter Township, through the East Lampeter Town-—

ship Sewer Authority, to plan a public sewage collection sy_stem for this area.

L. The permit in question discusses 27 homes but DER at the hearlng stated
that only 21 homes were actually oontemplated to be sewered.



- The-proposed- ﬁmjectr would sewer-Willow- Road.from, and including,
Franklin Circle down to Pa. Route 23 and thence along Pa. Route 23 and across
the Conestoga River to a connection pomt m.th the exn.stlng 36" Manheim Township
interceptor. The said J.nterceptor dellvers sewage via a DBnhe:Lm Townshlp punp
station to the Lancaster North Sewage Treatment Plant.

In order to effectuate this plan, East Lampeter 'Ibwnshlp Sewer Authority,
applied to DER for a sewer extension permit. On or about November 2, 1979 DER
denied the requested permit because of a conflict with Chapter 94 of DER'S regu-
lations. ’Ihe conflict arose from 25 l5a. Code "§94.11 ot‘ DER's regulations which,
at that time,’ simpl’y" forbade sewer extensions where the additional flows ‘con-
tributed to the overload of» the receiving plant, or pump station, on ether poxr-
tions of the sewer system. . | |

The appellant asserted. and the other parties stipulated that prior to
November 2, 1979 and continuing through today to an wncertain point in the future,
the Lancaster North plant has suffered, suffers and will continue to suffer fram
a continual hydraulic overload of a substantn'.al_maé;nitmie. Nbreover, the appel-
lant asserted and at least DER admitted that the Manheim pump station is subject

" to periodic overloads which cause periodie discharges of raw sewage from two
manholes adjacent to said purp station across two separate backyards into the
Conestoga River and Landis Creek (a tributary thereof). The appellant also offered
first-hand testimony and conclusive photographic evidence of these overflows.
Notm.thstandmg the above, DER reversed its Novmeber 2, 1979 decision

and, pursuant to a settlement with the authority, issued a sewer extension per—
mit to the authority to service the area in question.

o DER does not deny the continuance of the aforesaid overload problems
but ma:.nta.ms that there is a pnblic health hazard in tne area in question
which permlts DER to issue the permit in spite of the sald overloads, pursuant

to §94.11 as amended, October 3, 1980.
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..The present text-of §94.11 provides that:

"§94.11. Sewer extensions.

(a) A sewer extension shall not be constructed
if the additional flows contributed to the sewerage
facilities from the extension will cause the plant,

- pump stations, or other portions of the sewer system
to become overloaded or if such flows will add to
- an existing overload unless such extension is in
accordance with an approved plan and schedule submltted
pursuant to §94.21 or §94.22 of this title (relating
- to ex1st1ng or projected overload) or unless such
- extension is approved pursuant to §94.54 of thlS title

(relating to sewer line exten51on) "

DER did not assert that §§94.21 or 94.22 applied, therefore in order '
for the sewer permit in question to be authorized pursuant to §94.11 it must
fall within the §94.54 exception.

Section 94.54 of DER's regulations states:

"§94.54. Sewer line extension.

Exceptions‘to a ban are limited to those exceptions

which do not require the extension of existing sewer lines,

except as needed for the elimination of public kealth

hazards or pollution or for facilities of public need.’

Whlle there was some skirmishing between the partles as’ to whom should
shoulder the burden of proof on the publlc health issue the facts on this issue
were not. greatly dlsputed Some five or six of the 27 systems in the area
(those servicing the homes around Franklin Circle) periodically malfunction
during wet weather. These malfunctions cause occasional backups of sewage
through plumbing fixtures in the affected homes and some occasional wet spots in
the affected backyards. The other 15 to 16 homes in the project area have not
been .shown to have eéxperienced any malfunctions and the appellant and residents
of 13 of these homes do not want public sewerage service.

Whether the above facts constitute a public health hazard is somewhat

problematical considering that less than 1/3 of the residences (only 6) are af-



fected and considering further that DER has no guideline or regulation which
defines a public health hazard. Indeed, neither of the DER officials who
testified saw any malfunctioning systems during their visit although they did
see evidence that six systems had malfunctioned prior to their‘in:s‘pection trip.
Even assuming -that- the six systems in question doconstitute a public health
hazard we feel that DER has exceeded its authority under §§4.ll :Ln issuing the
permit under appeal. '

Sectlon 94 11, as most recently amended, permits DER to correct
public health hazards by permitting the connection of homes having present
malfunctlons to overloaded sewer systems.2 However, §94. ll ) eve\n as an‘ended
does not permit DER to authorlze the connection of homss with properly functioning
on-lot systems to an overloaded sewage system. The language of §94.11 is clear.
Connections cannot be allowed "except as needed_ for the elimination of public
health hazards..."
| Even if §94.11 were not so clear Article I, §27 of the Pennsylvania

Constitution would require the same result. Commonwealth Court has held that

2. Even before the amendment of §94.11 this board had fashioned an excep—
tion to §94.11 in Darby Creek, infra. This case is easily distinguishable from
the situation presented in Darby Creek Joint Authority, et al v. DER & Newtown
Township, EHB Docket No. 80-076-W wherein this board upheld DER's sewer extension
permit which allowed connections to an overloaded sewer system on the basis of a
public health hazard.

In Darby Creek, supra, we found the overload to be intermittant and of minor
concern for a decade. Here the interceptor line overflow apparently occurs rather
frequently and has been a matter of deep concern by DER and Manheim Township.
Moreover, the treatment plant overload which is here a constant, was absent in
Darby Creek. .

Finally, in Darby Creek, supra, the board found that in the affected area
all of-the existing 250 homes had on-lot septic systems which were malfunctioning
and creating a present health hazard. Here, only six homes of the 27 in the area
have been identified as having malfunctioning septic systems.
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in order-to-comply with this- provision-the' state-or local agency. in question
must inter alia reduce the enV:Lronmental incursion to a minimm Payne v. Kassab,
- 11 Pa. Commonwealth Ct. 14, 312 A 2d 86 (1973); Concerned Citizens for Orderly
Pro gress v. DER, 36 Pa. Commonwealth Ct. 192, 387 A.2d 989 _(1978):4.'

- The way to accamplish this constitutionally mandated purpose in the
instant matter is revealed by the following colloquy between the appellant and
' Mr. Frederick A. Marrocco, DER's regional water quality manager, in which DER's
policy regarding discharges to overloaded plants is discussed:

"Q ...Is there ever a pexmit given to a
specific Sewer Authority where an overloaded condition
exists where they can proceed with their system with
the intention that only the residents affected with
the health hazard would have to hook up?

* % %

THE WITNESS: We have in situations where
we have public health needs, a municipality or author-
ity wants to address those needs, the only alternative
is to convey it to a treatment plant, to condition that
permit so that only those residents that have problems
.can connect to the system." e N , , VU

DER has filed a motion to open the record of the J_nstant matter to
permit ﬁle introduction of pe;:mit no. 3679419, the presently appealed permit.
Neither party has objected to the,admission of this permlt of which, in any event,
we could take official notice under cur rules. The said permit is conditioned

as follows:

"This permit is issued subject to all Department of
Environmental Recourdes Rules and Regulations now in
force and the following Special Conditions:

A. Connections to the herein approved sanitary sewers
are limited to the twenty-seven (27) existing resi-
dential dwellings with on-lot sewage problems as
identified in the sewerage modules, plans, and
amendments that accompanied Appllcatlon No. 3679419
dated June 7, 1979.

It is required by law- that this permit before being oper-
ative shall be recorded in the office of the Recorder of Deeds
in Lancaster County." '



The evidence in this matter has clearly 'established"'that only six (6)
existing residential. dwellihg' uhits -have on-lot Sewage p_robiems rather than the
fwenty-seven (27) identified in said condition. Moreover, pursuant to the Arti-
cle I, Section 27 of the Pennsylvania Consitution, 25 Pa. Code §94.11 as quoted
above and the DER policy discussed immediately above, only those homes actually
experiencing on-lot sewage problems may be connected to &aloaded facilities.

We shall, therefore, uphold sewer extension permit 3679419 issued
by DER to the authority but we shall rmdify the special oondition added to that
permit by DER to limit connections to the extended sewer line to the six (6) —
homes presently experiencing on-lot éeyaége disposal -probleiné. These hames shall
include the homes of the residents who testified cn behalf of the authority in
the instant matter.

o It must be noted that we would be reluctant to modify the above con-
dition if substantial evidence on the record demonstrated that the project could
not go forward without the participation of the homes in the area which have no
demonstrable problems w1th their on-lot systems. Thére is, howevér, no such
evidence. Mr Wilson B. Smith ’ the éuthori_ty's consulting engineer, was the
only witness to testify as to the econcmic feasibiiity of the project. On
page 168 of the Notes of Testirmony he‘ was asked what would be‘the econamic
impact on the project if some persons in thé project area were not fequired '
to connect to the system. He started to answer that lt would be difficult in
such circumstances to pay for fhe project but he Quickly amended his answer
to state that it could be difficult.

Mr. Smith's careful answer was, in fact, required since 1) he had
conductéd no feas_ibility study(; 2) the authority had not calculated how much
revenu‘éb (if any) it needed to generate fram connection fees or the like to

support the project; 3) counsel for the authority stipulated (N.T. 155,6)
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that the authority would pay for at least a- share of: constructlon costs and 4)
Mr. Chester Crist, (vz.ce—chamnan of the authorlty) testlfled that the authority
has -substantial funds in ltS bond redemption, Jmprovement fund and sinking
fund withdrawals to finance the project. } ‘

We hold that the authority had the burden of persuas:.on on ‘thlS issue

since it was the authority which sought to take advantage of the health hazard

' exception of §94.11 and the party relying upon an exception must establish its

right thereto; McCormick, Law of Evidence Chapter 36 §318, p. 675; Rothstein
v. Aetna Ins. Co., 216 Pa. Super 418. Thus, the absence of evidence establishing
the need to require comnection of all homes in the area in order to address the

healthproblems of those hav1ng malfunctioning systems is to be held against

- .the authority.

CONCLUSIONS COF LAW

i. ,‘The board had jurisdiction over the parties and the subject matter.

2. Under _25- Pa. Code §94.11 seweﬁ extensions to overioaded sewage
plants, purp stations.and/or iines are not allowed except as provided pursuant
to 25 Pa. Code §§94.21, 94.22 and 94.54.

3. In the circumstances of this case only six comnections have been
demonstrated to be needed for the elimination of a public health hazard.

4. SlX connections are the minimum neeessary to correct the public
health hazard and thus constitute compliance with the second test wunder ArEiele I,
§27 of the Pennsylvania Constitution.

5. DER's finding that twenty—seven connections were necessary to

o’
e -

.abate existing problems was arbitrary and capricious when only six ‘homes in the

area had malfunctioning systems and no evidence established the need ‘to connect

additional homes in order to connect the homes with malfunctiording systems.
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“ ... ORDER o .. .

Y
Y
N

AND NOW, this 23rd day of July, 1981, DER's issuance of sewerage
permit .no. 3679419 is upheld but the special condition of the permit is amended
to be limited to the six (6) homes with on—-lot sewage problems as identified
and discussed above. | | |

ENVIRONMENTAL HEARTNG BOARD

A2 £ o

PAUL E. WATERS
Chaixman

~ //M/W/ j //) //’f/

BY: DENNIS J. /I@RNISH

DATED: July23, » 1981

-~

=-77-




EHB-43; 12/79 ' i

+wCOMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD =

Blackstone Building o .
First Floor Annex ' o
: 112 Market Street S )
S 2SS NURALSY YR CHIIN TV AR T 7 1193 N YRR «:Harn'sbm_'g,' E'Belmsylvania 17101 TR oRSHRIOAGURE MR VAN S e e
: (717) 787-3483 : : s -

DONALD T. COOPER | o - ) B . Docket No. 81—032—-H
| Dams and Encroachments PeJ:m:Lt -
COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL RESOURCES
and HEIRS OF CLARENCE L’IERCA’IORIS

ADJUDICATION

By Dennis J. Harnlsh, Membe.r August 24, 1981

7RSS TR T 0 ST mrmmﬂhlszmttermamsesﬁramm’&den&ai of an appllcamon filed, r@n:Mayu-aS;m 4
1979 by Donald T Cooper and hlS wife, Kathleen Cooper ‘The appllcatlon was |
for a permit to :Lnstall a seasonal dock extending into Conneaut Lake in Sadsbury

ket 3 » TOwnShlp, Crawford Colmty- Lo . '-;4-‘.-"4.[_:_.,__.,. . .—‘3‘ R VN I T DA AT YA Lot

FINDINGS OF FACT

1. Donald T. Cooper and Kathleen Cooper (Coopers‘) are the appellants
in the above-captioned matter. , | |
o Coopers own-a’ hcme in Whlch they live year—round on Oakmere T
Place in Sadsbury Township, Crawford County which home is located in the Oakland
Beach Allotment (also known as Oakland Beach Golflands) (Allotment) at _Conneaut ‘

Lake. T : ' ’ - ‘ =
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3. Coopers,-like other residents -in‘the Oakland Beach Allotment,
lease the land they live on through long-term leases. ; | |

4. There are eighty-two (82) long-term property leaseholders in the
Oakland Beach Allotment and some 188 lots. ’

5. By application dated May 35, 1979, Coopers applled to the Conuon—
wealth of Pennsylvania, Department of Envirommental Resources (DER) ,» the appellee,
for a penm.t to locate a boat dock in Connealrt La.ke at the foot of Oakmere Place.

6. Mr. Cooper f:Lrst put his seasonal dock in the lake in.1979. He
’ has re:LnstaJ.led it yearly since,despite the lack of a pennlt from DER to do so.
| 7; Sa:l.d dock which extends sixty-eight feet :Lnto the lake fram the
' shorels ownedbyCoopersandtwoothern'enwhoom}'mesmtheAlloment
| 8. Currently, there are four (4) boats using Coopers' dock.

9. Others have asked Mr. Cooper if they could use his dock, but
Coope.rs have told them no,because there is not enough room.

10.. There are only two docks at the end of Oakmere Place, one of wh_lch
is Coopers dock. )

ll Atmost, onemoredockoouldbeputlnat theendoan]mere
Place but then it would‘be too crowded for boats to use any of the three docks.

12, The Coopers' claim the right to locate their dock at the end of
Oé]cmeﬁa Place by virtue of their lease of the:i_r residence property on Oakmere
Place. Coopers nelther own nor exclusively lease any lakefront property and
they have no agreements with lakefront property owners to allow their dock to
be located there. | | |

13. Their lease provides that Coopers shall have a r:i.ght to "The use
of all streets, parks and docks granted to...Oakland Beach Land Company”..

14. All of the leaseholders of lots in the Oakland Beach Allotment

have a right through their cammon lessor to "free and uninterrupted usé, liberty
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- | ;.:; . R . . N N L -
e |+ (¢ & ‘pr::w.lege of;-and-passage- in-and ~alongz +those - certam~roads,» parcels-of-}and -
and dock or parts thereofdescrlbed as follows, to—w:.t:
5. .« .Oakmere Place...and |
T et e e o i e Tt eertain -dock “or pier-ofthe Dr-&is and e R s
T, P. M-Suire, comonly known as the Oskland Beach
Dock for the purposes of enterlng and leaVJ.ng boats S
on Conneaut Lake.' ‘ . o
15. The rxoads in Oa.kland Beach Allotment, J.ncludJ.ng Oakmere Place,
were accepted by the Sadsbury Townshlp Board of Supervisors as public roads
and title thereto appérently passed to the supervisors in a court action in

Crawford County Common Pleas Court in 1936.

16. Oakmere Place as described in sald lease runs all the way to the

easterly edge of Conneaut Lake.

17. At the end of Oakmere Place’ the Conneatrt Lake Joint Mum.c1pal
Authority constructed a sanltary sewage pmnp stat:l.on in 1969.
| 18. The punp station's constructlon caused the shoreline at the end
of Calmere Place to be extended about twenty (20) feet into the lake.
19. Coopers' dock‘conneots to the land oreated>b§~the pump station's
| 20. Neither the Conneaut Lake Joj.ht Municipal Aut_hority nor the
Sadsbury Township Board of Supervisors has given consent to Coopers' dock being
located on this land; both the 'Authority and the 'I'ownshlp deny ownership of this
Lo . )

21. At the time Coopers applied to DER for their permit, the Environ—
mental Quallty Board's Regulat_'Lons, pramulgated in 1978, provided:

. . . .. "s105.312. Riparian property.

Where the applicant for a permit pursuant to this
. . subchapter does not own all the riparian property behind
| . the proposed structure, notarized and signed releases
must be procured from such property owners by the appli-

TR

N o, cant andﬁm.shed.to_tbebepamml_(ﬂ!:llﬁ to 177 and __ _
25 Pa. Code §105 312). :



22. 1In 1980, subsequent to Coopers' submission of their application,
but prior to their permit's denial, -the Environmental Quality Board pramilgated
new regulations pursuant to the Dam Safety and Ehcfroacl'n@t Act, supra. See
25 Pa. Code Chapter 105; 25 Pa. Code Section 105.332 provides:

"wWhen an-applicant proéo‘ses location of a structure

on or in front of riparian property not owned by the -

applicant, the applicant shall obtain and furnish to the -

Department notarized and signed releases fram the owners

of all affected riparian property."

23. Pursuant to this regulation and by letter dated June 4, 1980,
DER sought proof from Coopers of their ownership of the shore behind their
dock. | - .

24. Coopers never responded to DER's letter by establishiné either
ownership of this land or a release for their dock from the owners of the Aaf-
fected riparian property.

25. DER deniedlAppliCation‘Nb. 2079713 because of Coopers' failure
to address this issue as required by the said regulations. =~ ,

26. The Commwealth owns the land to which the Coppers' dock is
attached. ' |

DISCUSSION

- It is often stated that "hard cases make bad law". The temptation to
. make bad law in this case is strong (but vhas, hbéefully, been avoided). Donald
T. Cooper and his wife Kathleen Cooper are, in the opinion of the hearing
examiner, ‘f,ine, upstanding citizens of this Commorwealth; the kind of pecple
whom one would wish to have as friends and neighbors. Moreover, the Coopers
are before this board not because of any alleged present or future pollution
or menace to the ‘public health and safety but merely because they have erected

a dock which extends into Conneaut Lake.
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The dock in question ‘is seasonal in nature having first been installed
by the Coopers, at the foot of Oakmere i’laoe, in 1979-»and-heving been replaced
each summer since then.  Oakmere Place is the only street in the. Oakland Beach
Allotment, the resort development which includes Oakmere PlaCe, which reports
directly to Conneaut Lake. It is, therefofe, not surprieing that the foot of
_ Oakmere Place has been the loous of a number of docks sinoeat ieast the forties.
At present the foot of Oek'trere Place suppori:s both the Coopersi. dock and a dock |
constructed by a Mr. A. Dale Clarke under DER encroachment permit 2074712 as
issued on or about January 25, 1975.1

Since 1975 when Mr. Clarke received his permit the law regarding en—
croachments has become significantly more rigorous. There is little doubt that
Coopers' dock is both an "encroadnreht" and a "water obstruction" ‘as those terms
are defined in Section 3 of the Dam Safety and Encroachment Act of 1978, Aot of
Novenber 26, 1978, P.L. 1375, 32 P.S. §693.1 et seq.; 32 P.S. §693.3 (Act).
'i‘hu,s’, pursuant to Section 6 of saJ.d Act, 32 P.S. §693.6, the Coopers' are re-
quired to cbtain a permit for their dock.? | '

Moreover, pursuant to Sectlon 9 of the Act, 32 P.S. §6_93.9,‘ DER may
only grant a permit if it determines that tﬁe proposedr project camplies with

the provisions of the Act and the regulations adopted thereunder.
| Of course, the Coopers did attempt to cobtain a permit by filing their
application therefor on or about May 5, 1979. However, on or about February 24,
1981 DER denied the said application for its failure to comply with §§105.32

and 105.332 of DER's regulations.

1. There is no roam for any additional dock at the end of Oakmere Place
or for additional mooring space on the Coopers' dock.

2. Section 7 of the Act, 32 P.S. §693.7, permits the Environmental Quality .
Board by regulation to exempt certain categories of ‘encroachments and water ob-
- structions from pemmit -requirementss- -However, the regulation-promulgated by the
EQB pursuant to this authorization, 25 Pa.Code §105.12, does not exempt the cate-
gory including the Coopers' dock.
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The Coopers strenuously argue that the said regulations, which became
effective September 28, 1980, should not be applied to their earlier filed
application. The law on this point, howevér, supports DER's contention that
DER was required on February 24, 1§8l to apply the regulations then in effect.
Commormwealth v. Harmar Coal Company, 452 Pa. 77, 306 A.2d 308 (197‘3) ; Altland ;
v. Spenkie, ____ Pa. Gmwlth. ___, 427 A.2d 275 (1981).3 |

Several of the 1980 regulatlons seem important for our consideration
in this matter. vSection 105.14(b) (3) instructs DER in reviewing permit appli-
cations to consider inter alia " [t]ﬁe effect of the proposed project on the
property or riparian rights of owners above, below, or adjacent to the project”.

In order that DER may implement the policy of protecting rlparlan
owners set forth in this regulation, Section 105.332 of the regulations ‘requj_res
that "...an applicant shall obtain and furnish to the Department notarized
and signed releases from the owners of all affected riparian property"”.

The J:eleasés required by Section ‘105-.‘3‘32, éleariy camprise information - ; :
required by Chapter 105 of the regulations and thus an applicatidn which is not
accompaniéd by such a release is incamplete under the terms of 25 Pa. Code
§105.19(b) . Moreover, pursuant to. §105.21(a) (2) as well as Section 8(a) of the
Act, 32 P.S. §693.8(a) the department may act favorably only upon complete - |
applications. _

In the J‘.nstant matter it is clear that the Coopers' dock is located on
property which the Coopers do not own and it is fﬁrtherclear that they have
failed to submit to DER any releases from the owner of this property. It thus
follows that unless the Coopers can avoid the affect of Section 105.332, t‘tiey

are not entitled to the encroachment permit which they seek here. In this regard

- 3. Even if the Coopers were correct that the regulation in existence at
the time they filed their application applied, their cause would not be advanced.
2= wm Note.the essential similarity between §§105.312 and 105.332 as set forth, re—=-- - -
spectively, at Findings of Fact 21 and 22.
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"t U thenCoopers first assert, that by virtue of-their long-term lease of their Oak-
mere Place property they have an interest or easement in the property at the A‘,
foot of Oakmere Place and thus no release is required. '

© A Treviéw OF “the1929 Tease “to-John Harned, through wh.‘Lch lease the e
Coopers' rights arise, indicates that this lease guarantees to the Coopers as

!

well as all other lessees of Allotment properties, the ricjht to' free and uninter-

i AU S I S SV N _.a_,ﬁ@t,e:a:.{is_.é é N _-__qui‘thgrégara.to_o IR.ETE r ’?f&@' 1as. VEll a-s.e..ll [t]mt . ’~' ) 'y aod{,_ ) J=- PN

or pier of the D..L. and T. P. McGuire, commonly known as the Oakland Beach
R “‘ilﬂidﬁgﬁ“the’re wasscmétestimhy‘c’:’oncenung' the locus” of the Oakland
Beach Dock, ite location was by no means clarified on the record. It is certain,
‘however, that the dock installed by the Coopers in 1979 was not "that certain
" dock..." designated in the 1929 lease. Thus, the Coopers' rights must reside, if -
anywhere, in theJ.r right to use Oakmere Place. But, the Coopers' nonexclusive
right to use Oakn‘ere Place in common with other lessees would not seem to sup—
port the right of any of the lesseeS to ¢onstruct a dock thereupon. This is
particularly true since the same lease did provide a cdmmn lease interest in an
existing dock. Further, the Coopers "use" of Oakmere Place reduces its ut:l.llty
to other lessees; e.g., no other lessees can now build a dock at this location
or use Coopers' dock.4 _
Moreover, subsequent to the 1929 lease, :Ln 1936, title to Oakmere Place

was taken, . through court action, 'by theﬂ”Sadsbury Township Board of Supervisors.

4. Oakmere Place is defined in said lease as extehding to the eastern
shoreline of Conneaut Lake. ’
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“ Thus, -whatever -interest -the Coopers:might have:had in Oakmere Place pursuant

to said lease hasbeen extinguished.
It must be pointed out that the Coopers attempted to comply with

“§I057332°by reguEsting a release from Sadsbury Township. - At this-point the - -~ wwe-

Coopers' saga passes from the unusal to the bizarre. It appears that in 1969

]

the Conneaut Lake Joint Municipal Authority constructed a"sewage purp station

“at “the foot of Oakmers Piace. “This donstruction-included deposition of--fill in-+-—- -

Comneaut Lake so as to create a fanfshaped addition to the shoreline at the

foot of Oakmere Place extending same 20 feet into the lake. It is from this

“area thattheCoopers ‘dock’ extends. = - : S SR :

Because of the existence of this additional area, Sadsbury Townshlp
disclaimediffovmership of the affected area and refused to issue the requested
release. | | |

Unfortunately for the Coopers, the Authority too disclaimed ownership

of the property in question and also refused to issue a release upon the Coopers'

‘request. Thus, as’ stated above the Coopers have not been able to comply with -

§105.332 by supplying DER with a release from the property owner, and DER on the

bas:.s of the above—cited Act and regulat.tons, has denied the Coopers' application.
It isvclear to the board that if either the Township or the Authority

(or both) claimed ownership of the property in q_ixestion yet failed or refused

to provide the requested release that DER's denial would have been well grounded

in fact and law. Here, however, neither the Authorlty nor the Township claims

ownershJ.p of property which,but for the fill,lies below the low water mark of

Comneaut Lake. As DER po::.nted out in its excellent and thorough brief, the Common-

wealth owns Conneaut Lake below the low water mark Conneaut Lake Ice Company v.

Quigley, 225 Pa. 605, 74 A. 648 (1909). Thus, under the peculiar facts of this
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. case we find that-the Commonwealth owns title to the property in question. -We |
are m:'_ndful of DER's warning concerning this board's lack of jurisdiction and
to adjudlcate the quality of the Coopers' title. If the quality of their title
was in dlspute we probably would not adjud.'x.cate it. However, here there is no -
disagreement between DER and the Coopers that the property in questlon is owned
neither by the Township or the Authority. V'I‘he logical alternative therefore is -
thattheproperl:ymustbeovmedbyﬂleCcmanwealth.s ' -
Since we have found' for the purposes of thJ.s lltlgatlon that the Common-
wealth owns. the fan-shaped piece of property at the foot of Oakmere Place as _
well as the land submerged beneath the Conneaut Lake, it will be necessary for the
Coopers to camply with Section 15 of the Act (32 P.S. §693.15) as well as 25 Pa.
Code §105.31 by acquiring'e DER lease of tllis property from DER. From footnote
46 of DER's brief it appears that there should be no problein ih'—the proceésirig
of this lease and this matter will therefore be remanded to DER.

5. . Of course, by the ancient real property doctrine of Escheat, the Common—
wealth, as sovereign, holds title to all unclaimed property whether or not it
is submerged beneath the waters of the Cammonwealth.

- 6. "DER was bound to adhere to the Attormey General's :
s zamoss e sesecQPIDIOR.o Section 512.0f the Administrative Code of 1929, :::ic swmanmeuvs vae
: Act of April 9, 1929, P.L. 177, 71 P.S. §192. Because of '
the Attorney General's Opinion and Coopers' failure to
produce a leglslatlvely granted title, DER refused to
process Coopers' application until after the Dam Safety
. and Encroachments Act, supra, became law. Section 15
FIETTEICICT PAURIT DL 1IrNT T ﬁ'OfF’thatfbstaimeS'DER to- lease-these sul:merged L ST CRT R
state-owned lands; therefore, DER recommended processing
" of Coopers' application. Subsequently, the application
was denied for the reasons set forth in this Brief."
(emphasis added).
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QONCLUSIONS OF LAW

1. The board has jurisdiction over the parties to and the subject
matter of this éppeal. | _ ; |

2. | Coopers, as pexmit applicant, bears the burden of proving their.
entitlement tovthis' permit. | | | |

/3. In the circumstances of this case no release is required under

25 Pa. Code §105.332 because the Comnomﬂealth owns the so called riparian prop-
erty in question as well as lands sul‘me.rged beneath Conneaut Lake; a lease of
both areas by the Commonwealth is requlred

ORDER

AND NOW, this 24th day of August, 1981, this matter is remanded to
DER for action in accordance with this adjudication.

ENVIRONMENTAL HEARING BOARD

e £ N

PAUL E. WATERS
Chairman

Y4 i

',".Z - PGSy o T4 ol . BY: DMIS IVMISH

DATED: August 24, 1981 -
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COMMONWEALTH OF PENNSYLVANIA | -

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
Harrisburg, Pennsylvania 17101
(717). 787-3483

R. CZAMBEL, SR. Docket No.  80-152-G

Dam Safety and Encroachments Act
32 P.S. §693.1
V. : 25 Pa. Code 5105.161

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL RESOURCES
and INDEPENDENT ENTERPRISES, Permittee

ADJUDICATIORN

By the Board: The following adjudication was drafted by Edward Gerjuoy, Esquiré
and is issued by -this board with minor modification. aApril 30, 1981
This matter comes before the board as an appeal from the issuance
of a perﬁit under the ﬁam Safety and Encroachments Act of November 26, 1978,
as amended (32 P.S. §693.1 et seq.), to :the permittee Independent Enterprises,
for comnstruction of a culvert in Thoms Rﬁn, a stream in South Fayetté Township,
"Allegheny County.
Appellant Roy K. Czambel,ASr;, an owner of properﬁy in the vicinity
of the proposed culvert, seeks to have the permit revoked based on allegations
that in issuing the permit DER violated various regulations, especially those
regulations (25 Pa. Code §105.161) intended to assure that the flow capacity

of the proposed culvert will be adequate to prevent flooding.
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This matter was given a hearing on January 14 and 15, 1931, after
the board had denied a motion by Independent Enterprisés to quash the appeal
(opinion and order dated December 11, 1980).. Mr. Czambel, who is not an attor-
ney, appeared pro se at this hearing, but was permitted to be assisted in his
presentation by William F, Kruse, another adjacent property owner and also not
‘an éttorney; Mr. Kruse had sigﬁed the original notice of ;ppeal'as co-appellant.
Mr. Czambel and Mr. Kruse each stated f;; the record that they had received

the opportunity to have an attorney and that they understood their presentation

of their case might be hampered by their failure to secure an attorney.

FINDINGS OF FACT

1. Appellant Roy K. Czambel, Sr., is an individual who resides and
owns property in South Fayette Township, Allegheny County, at the address Box 915,

Oakdale, Pennsylvania 15071.

2. Appellee is the Commonwealth of Pennsylvania, Department of
Environmental Resources, which has the du£y and responsibility of administering
the Dam Safety and Encroachments Act, 32 P.S, §693f1 et seq. and thg regulations
duly promulgated thereunder by the Envirommental Quality Board. o

3. Permittee is Iﬁdependent En;erprises, Inc., a Pennsylvania corpora-
tion with principal offices located in Pennsylvania.

4, The officers of Independent Enterprises, Inc., are Salvadore
Cargnoni, Doris J. Cargnoni, Jack S. Cargﬁoni and James G.'Cargnoni (hereinafter
the Cargnonis ), whose mailing address is Box 221, Bridgeville, Pennsylvania 15017.

5. On August 12, 1980, DER granted permittee a permit (number ENC 02-58)

-to construct and maintain a 90 foot long multi-plate arch culvert, 14 feet wide
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and 67 inches high, in Thoms Run, South Fayette Township,lAllegheny County.

6. This arch culvert isﬂto be comstructed on proﬁerty owned by
the Cargnonis.

7. At some time prior to 1980, permittee had iﬁéfalle&Ain Thoms
Run, in the neigﬁborhbod of the‘proposed arch culvert which is the subject of
this action, a culvert consisting of a ﬁ}pé appfoximatelyb300 feet long and
five or six feetfin diameter,

8. Tﬁis prior pipe culvert had been constructed Withouf a permit
from DER,

9. On January 25, 1980, subsequent to comnstruction of this pipe
culvert, permittee applied to DER for a permit seeking authorization for con-
struction and maintenance of this prior pipe culvert.

'10. This January 25,. 1980 permit appli;ation was denied by DER on
April 15,. 1980.

11. About 250 feet upstream of the prior pipe culvert and the site
of the propbsed culvert there is a county bridge over Thoms Run.

12. During April and May, 1980, flooding»occurred upstream of the‘
aforesaid pipe culvert, as well as upstream of the county bridge, causing damage
to a number of homes in the area. _

13. Thereafter, on June 11, 1980, residents of the area met with
DER representatives, including Lawrence Busack.

14, Mr. Busack, a registered professional engineer in the State of
Pennsylvania, is employed by DER as a regional hydrauli; engineer for Western
Pennsylvgnia, which territory includes the site of the arch culvert.

15. On September 9, 1980, Independent Enterprises and the Cargnonis

consented in writing to a DER Order requiring removal of the pipe culvert and
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restoration of the portions of Thoms Run disturbed by previous activities associ-
“ated with the pipe culvert, by a date no.latef than September 30, 1980.

16. This consent order refers to a "proposed bridge” which "is to be

erected' over Thoms Run in the vicinity of the removed pipe culvert.
| 17. By December 31, 1980, the pipe culvert had been wholly removed
from the stream, and the arch culvert construction was neafly coﬁpleﬁe.

18. The arch culvert was designed to also function as a bridge, and
already is so functioning. |

19. As of the date of the hearing, on January 14, 1981, Mr, Busack
had last inspected the construction site on December 31, 1980.

20. On the basis of this Decémber‘31, 1980 inspection, Mr. ﬁusack
concluded that the arch culvert basically ﬁ;d been properly installed, in accord-
ance with DER rules and regulations, except.for minor deviations which would not
affect the flow capacity of the culvert.

21. On the basis of this same December 31, 1980 inspection, Mr. Busack
concluded that the site was in compliance with the terms of the aforementioned
consent'ofdér, except for minor deviatioms. |

22. As of December 31, 1980, the permit's requirements for stabiliza-
tion of the stream channel in the vicinity of the construction site had not yet
been fully met. :

23. Failure to properly maintain the stream channel iIn the vicinity of
the arch culvert can adversely affect the flow capacity of the culvert.

24. Under the terms of the permit, the work it authorizes need not be
completed before December 31, 1983, but must be completed by that date.

25, Mohammad Farooq, a hydraulic engineer, is employed by DER's Bureau
of Dams and Waterway Management, reviewing permit applications for water obstruc-

tions, such as culverts.
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26. Mr. Farooq processed the permit application which is the subject
of this appeal.

27. Mr, Farooq gave this permit application special scrutiny, because
he had knowledge of the concerns regarding this project whiéh hadfbeen expressed
by residents in the area.

28. Before approving permittee's permitAapplicéfion fo construct the
arch culvert, Mr. Farooq determined that even in the event of a hundred year fre-
quency storm (a étorm so large that it is not expected to occur more than once in
a hundred years) the flow capacity of the arch culvert would be adequate to prevent
flooding of adjoining propertieé. |

29. The aforesaid determination was based on several different methods
of calculating water fléw into the culvert during a 100 year frequency storm, and
involved.three days of calculations which were independently checked by one of
Mr. Farooq's colleagues.

30. The determination, by DER's engineers, that the arch culvert would
be adequate to handle the flow resulting from-a-hundred year frequency storm
withou; flooding, did not involve estimates of the possibility of debris (such as
trees swept down by the storm watérs) obstructing the arch culvert and reducing
its flow capacity. |

31.. In approving the permit application for the arch culvert, DER's
engineers did not review the adequacy of the designed load-bearing capacipy of
the culvert when used as é bridge.

32. Preston Chiaro, appellant’s expert who made calculations of the
expected water flow into the cplvert during a 100 year frequency storm, is a
registered professional engineer specializing in pollution control whose employment
'duties have involved storm water overflow of sewers and other water flow channels,
but whose education has not involved majoring in hydrology, hydraulics or
fluid mechanics. |
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33. Mr. Farooq has’ taken courses in hydraulics and hydrology at
Penn State University since receiving his bachelor's degree in engineering, and
was employed as a design engineer of irrigatjon channels and bridges before

taking his present job with DER.

' 34. The arch culvert as installed is capable of handling a flow of

889 cubic feet per second.

35. The culvert is being constructed in an area which is suburban or

perhaps even rural, but assuredly is not urban.
DISCUSSION

OQur review of this permit approval is to determine whether the DER has
comnitted an abuse of discretion or an arbitrary exercise of its duties or func-

tions. Warren Sand and Gravel Company, Inc. v. Commonwealth of Pa., DER, 341 A.2d 556,

20 Pa. Cmwlth Ct. 186 (1975); Diehl v. Commonwealth of Pa., DER,1979 EHB 105, 108;

Lackawanna Refuse Removal, Inc., v. Commonwealth of Pa., DER, EHB Docket No. 79-024-B
(issued Eebruary 3, 1981). 1In the instant action, the burden of proving such
ébuse of discretion or arbitrary exercise of DER's functions is on the appellant.:

See Rule 21.101(c)(3) of the board's rules and regulations and Milan Melvin Sabock

and Concerned Citizens of Garlow Heights v. Commonwealth of Pa., DER, 1979 EHB 229,

238. Appellant's varied, often poorly articulated claims must be examined with
these precepts in mind.

Appellant's main claim is that DER incorrectly calculated the volume of
water flow which the arch culvert would have to handle during a hundred year fre~
quency storm, with the result that DER has approved a culvert which will cause
flooding_in‘the event of a hundred year frequency storm, in violation of

25 Pa. Code §105.161. Howevef, appellant has not sustained his burden in this
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regard. Appellant's expeft Preston Chiaro testified that his cal;ulations

indicated the arch culvert would have to pass about 1000 cubic feet per second

(cfs) of water during a hundred year frequency storm (N.T. pp. 50~55); bﬁRfs

expert Mohammad Farooq testified that ﬁe had calculated théinO yéar frequency

flow would lie between 700 to 768 cfs, these being the results of three different
calculations by three different methods.(N.T; p. 268). Mﬁreovef, these calculated
flows by Mf. Farooq agree closely with the 733 cfs hundfed year frequéncy flow
computed by permittee's engineer Richard kasme? (N;T.'p. 341) and with the 100 yvear
frequency flow value of 750 cfs computed by the U.S. Army Corps of Engineer;, in a
letter to Mr. Salvadore Cargnoni dated Jaﬁuary 1980 (DER Exhibit A, entered into
evidence without objection, N.T. p. 275).'.Although Mr. Chiaro offered reasons

why his calculations were correct and Mr. Farooq's and the other calculations were
erroneous, these reasons were disputed by Mr. Farooq (N.T., pp. 272-3 and pp. 280-
284). There was no evidence that Mr. Chiaro is more competent to perform such calcu-
%ations than Mr. Farooq, let alone the Army Corps of Engineers; if anything, the
evidence suggests the contrary view. Mr. Chiaro agreed that the aréh culvert. if
constructed according to plan, would handle the.100 year frequency flow value of
épproximately 750 cfs computed by Mr. Farooq, Mr. Kasmer and the Corps of Engineers
(N.T. p. 60). Moreover, Mr. Farooq checkgd the fbackwater effect! of water backing
up behind the culvert during a 100 year frequency storm, to be sure this backwater
yould remain within the stream cﬂannel upstream of the culvert and not spill over
the stream channel to flood adjoining properties (N.T. p. 271). Therefore it is

not possible to conclude fhat DER incorrectly calculated the volume of water fiow
the arch culvert would have to handle during a 100 year frequency storm;, Correspond-
ingly, this claim of appellant's assuredly offers no basis whatsoever for concluding
that DER—-whose Mr. Farooq scrutinized the instant permit application with special

care (N.T. p. 267)~abused its discretion or arbitrarily exercised its functions
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in approviﬁg a culvert expected to be cabable of passing 889 cfs (as Richard Kasmer,
the engineer who designed the arch culvert, asserted without contradiction or
challenge, N.T. pp. 343 and 392-3).

Appellant interlaced the claim just discussed-namély tﬂét DER's calcu-
lated 100 year frequency storm flow of approximately 750 cﬁs grossly underestimates
the actual 100 year frequency étorm flow to the cuivert-—with a number of subsidiary
arguments seemingly directed at showing ;he arch culvert will cause flooding even if
the 750 cfs figure is correct. These ;ubsidiary arguments appear to be: (1) during
a severe storm, such as a 100 year frequency storm, trees and\other debris are
likély to be swept toward the arch culvert and to become lodged in it or against its
entrance, thereby clogging the culve?t and causing flooding; (2) in recent years the
stream bed upstream of the arch culvert has experienced heavy siltation and other
deterioration, which will make the risk of flooding much greater than DER supposes;
(3) the culvert is being inadequately maintained, causing further deterioration of
the stream channel and additional risk of flooding. However, these ;rguments
cannot justiﬁy sustaining the appeal, for'reason; explained below.

Relatiﬁe to the clogging argumenf, Mr. Busack testified that the debris
generated by the relevantvwatersﬁed "most likely would pass through both the county
bridge and the arch culvert" (N.T. p. 192). Mr. Farooq testified that if debris
washed down the stream bed is stoppgd in Ehe'vicinity of the arch culvert, then
such stopping is more likely to occur at the county bridge 250 feet upstream of
the arch culvert thén at the culvert itself. (N.T. pp. 297-8). It is true that

.the fqllowing colloquy between Mr. Busack and the hearing exaﬁiner did take place
(N.T. pp. 186-7):
_ "THE HEARING EXAMINER: But I would like you to answer
the following question: Did you, in your answer previously when
you stated that you thought that this culvert would be adequate

for a hundred year flood, and that indeed that flooding would be
caused more probably by the county bridge than by the culvert,




did you, in that answer, take into account the possibility
of debris, obstruction and so on, which Mr. Kruse is presently
alluding to?

THE WITNESS: To my knowledge, there is no analytical
way to determine whether or not debris would create a greater
problem for the pipe arch than it would create at. the county
bridge. I have no method by which I can tell how big a tree
will get stuck in either culvert. I just assume that most
debris that comes down will simply pass through both structures.

THE HEARING EXAMINER: Well, it is not clear to me
what your answer is to my question. When you answered this
question before, had you thought about the possibility of
obstruction by trees and things like that?

THE WITNESS: No."
However, appellant presented no evidence thag clogging of the culvert.by-debris
was likely, nor does appellant point to any DER regulation which requires DER to
take into account the possibility of debris obstruction before approving an appli-
cation for construction of a culvert. The permittee will be required to maintain

the arch culvert in accordance with DER regulations, including 25 Pa. Code §105.171

&

which reads in part:

"(a) The owner or permittee of any culvert or
bridge shall be responsible for maintaining the structure
opening thereof in good repair and assuring that the flood
carrying capacity of the structure is maintained at all
times. The owner or permittee shall inspect the opening
and approach of the culvert or bridge at regular intervals
of not less than once each year and shall after obtaining
the verbal or written approval of the Department, remove
all silt and debris which might obstruct the flow of water
through the structure. It shall be assumed that the flow
of water is obstructed when there has been a reduction of

the effective area of the structure opening of greater
than 10%." ‘

On the foregoing facts, it would be unjustified to conclude that DER's approval
of the permit, without considering the possibility of clogging by debris constituted
an abuse of DER's discretion or arbitrary exercise of its functions.

Aﬁpellaht's argument: that because of deterioration of the stream bed.in

recent years the risk of flooding associated with the presence of the arch culvert
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will be greater than DER supposes, is supported by no evidence on éhe record..

At the end of the hearing, after the permittee and DER had closed their cases,
and of course long after the appellant had closed his case, the appellant offered
lto present evidence that siltation had caused the level of the stream bed to rise
- significantly in recent years. Because appellant could give no cogent reason for
not having éresented’such testimony during his casé in chief, and because the
appellant was unable to explain why such evidence would be felevant to the

instant appeal, the hearing -examiner refused to admit,this proffered evidence.
However, because appellant was appearing pro se without an attorney, and obfiously
was confused by the heéring procedures, the hearing examiner suggested that
appellant submif his intended testimony in affidavit form, along with his post-
hearing brief, as possibly the basis for a petition to reopen the record (N.T. pp.
404-5). Accordingly, appellant did submit three affidavits to the effect that
since about 1976 silt and erosion have raised the stream bed level under the
county bridge about two feet. Appellant did not file a petition to reopen the
record, and his brief does not clarify the relevance of these éffidavits to his
appeal. Nor was any evidence or argument offered during the hearing which even
remotely suggests that deterigration of the stream bed would increase the volume
of water reaching the arch culvert during a 100 year frequency storm, beyond the
approximately 750 cfs value calculated by;Mr. Farooq, Mr. Kasmer and the Corps of
Engineers. Similarly, there was no evidence that this alleged rise in the stream
bed had made erroneous.DER's estimates‘of the flooding risks ascribable to the
presence of the arch culvert in Thoms Run. Mr. Chiaro did not calculate the back~-
water effect of the arch culvert on the stream qhannel, whether silted or unsilted
N.T. p. 83); Mr. Farooq, though cross examined extensively by appellant, stated

unequivocally (N.T. p. 271):
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"That in the event of a hundr;d year frequency storm, the

backwater effect will not exceed the channel depth, and it

would not extend beyond the downstream end of the county

bridge, and will not flood any adjacent properties.”
Therefore, the alleged deterioration of the ;treém bed in recent years, even if
proved, cannot possibly justify the conclusion that DER's afprov;l of the permit
.was an abuse of discretion or an arbitrary exercise of DER's fuﬁctions. Further-A
ﬁore, it is apparent that this holding would Be unaltered even if appellant's
three affidavits had been accepted into evidence; appellant was not prejudiced by
the hearing examiner's refusal to accept testimony abéut the stream bed level
after appellant had ciosed his case.

Harry R. Barnett, executiveé director of the Allegheny County Cénservation
District, testified that on December 10, 1980, during a visit to the arch culvert
construction site, he found the stream banks in the vicinity of the site were not
being maintained in accordance with the terms of the<permit (N.T. pp. 102 and 113).
He further testified that if the sedimentation and erosion controls called for in
the permit'were not implemented, the carrying capacity of the culvert could be
reduced (N.T. p. 123). This testimony of Mr. Barnett's is not contradicted by
Mr. Busack's testimony that when he visited the site on December 31, 1930, the
arch culvert basically had been properly installed, except for minor deviations
which would not affect the flow capacity of the culvert (N.T. pp. 194-5). Mr.
Busack's visit to the site took place three weeks after Mr. Barnett's; on Decem-
ber 31, 1980 Mr. Busack did observe that the stream channel had not yet been fully
stabilized. Mr. Busack's assertion that the flow capacity of the culvert would
not be affected by the condition of the stream channel when he saw it is not in-
consistent with Mr. Barnett's opinion that fgilure to implement the controls
called for in the permit could reduce the carrying capacity of the culvert.

"Mr. Busack was not asked whether he agreed with this opinion, which Mr. Barnett

[
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" is competent to voice. The Allegheny County,Conservation'District is a quasi;
state agency to which, in Allegheny County, DER has delegate& responsibility for
administering erosion and sedimentation regulations to the Clean Streams Law, Act
of June 22, 1937, P. L. 1987, as amended, 35 P.5. §691.1 et seq. (N.T. p. 130).

Mr. Barnett is.aﬁ authorized state inspecﬁor for the Commonwealth of Pennsylvania
Buré#u of Water Quality Managemént (N.T.'pé. 125-6). Moreover, Mr.‘Barnett's
suggested mechanisms whereby improper maintenance of the culﬁert and its neighbdr-
ing stream channel may produce adverse effects on the culvert's flow capacity—
namely by the sides of the stream bank falling into fhe stream and blocking the

~flow to the culvert, or by causing excessive sedimentation in the culvert (N.T. pp;

102 and 123)-—are quite reasonable. '

The ﬁogrd thereere'finds that as of December 31, 1980 the permit's
fequirements'fér.stabilization of the streém channel in the vicinity of the con-
§truction site had not yet been fully met, and that failure to maintain the stream
chaﬁnel as the permig requireé ca% adveféely affect the flow capacity of the culvert.

However, this finding scarcely justifies the conclusion that DER abused its dis-

‘cretion in granting the ﬁermit. As the permittee aﬁd DER argue, the subject of this
appeal is~whe£her or not ;he permit was issued in compliance with statutory require-
ments and DER's regulations. Whether or not the arch culvert is being installed
and maintained in accsrdance with the per;it's requirements, and whether or not
failure to meet fhesé requirements can adversely affect the culvert's flow capacity,
must be considered irrelevant to the issue of whether the pergit was properly
grantedg- It would be relevant to show that the permit's installation and mainte-
nance reqqirements were insufficignt to ensure the culvértfs flow capacity would
not deteriorate, but no such evidenée was presented. In fact, the evidence is to

the contrary. Before the permit was granted, Mr. Barnett himself agreed that its

sedimentation and erosion control requirements were adequate. In a letter dated

l. We, of course, urge DER not to overlook this problem, and we see no reason
why corrective measures should be delayed until 1983.
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June 27, 1980, from the Allegheny County Conservation District to.the Deci
Corporation, the designers of the arch culvert, introduced into evidence as
part of appellaht's Exhibit 2, Mr. Barnett writes:
"The District comments on this plan are as foilows:

The plan appears adequate to minimize accelerated soil erosion

and sedimentation, if properly implemented and maintained

during the construction phase."
At the hearing, Mr. Barnett seemingly did object to paragraph 10 of the permit,
which states that the work authorized by the permit need not be completed until
December 31, 1983 (N.T. pp. i15—6), Mr. Barnett apparently felt that delaying
full implementation of sedimentation and erosiﬁn control plans for so long a period
‘could cause serious deterioration of the culvert's flow capacity. He even suggested
that this paragraph 10 of the permit——ifvihterpretable as allowing the permittee to
delay completion of;the permit's sedimentation and control requirements to Decem—
ber 31, 1983—might be in conflict with provisions of the Clean Streams Law.
However, this suggestion never was. followed up by appellént; certainly there was
no showing that DER should havé insisted the channel stabilization be completed
before December 31, 1980, or thaé failure to fully stabilize by December 31, 1980
5lready had adversely affected the culvert's flow capacity. Mr. Barnett's own
June 27, 1980 letter, referred to above, does not suggest that an early time limit
be placed for completion of erosion and sedimentation controls. Consequently the
board once agaiﬁ holds that an argument ﬁade by appellant—in this instance the
argument that the culvert is being inadequately maintained—cannot justify sus-
taining the appeal.

| To recapitulate, the discussion to this point first has explained the

reasons for rejecting appellant's main claim that DER incorrectly calculated the
needed flow capacity of the arch culvert during a 100 year frequency storm, and

then has gone on to explain why appellant's thxree subsidiary arguments (1) - (3)
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stated earlier also have been rejected. This does not conclude the &iscussion,
howe?er; appellant put forth a number of other argumenfé which must be examined.
During the hearing, and in his post-hearing brief, appellant claimed -
that under the terms of 25 Pa. Code §105.26(a) DER should héve re&oked the arch
culvert permit which is the subject of this appéal, because—~appellant further

.claimed-—the permittee had not compliedlyith the terms of the September 9, 1980
consent order signed by DER, the Cargnonis and the permittee, made part of the
record as appellant's Exhibit 4 (actually appellant never formally introduced
this consent order into evidence, but the board has taken judicial notice of its
contents, as permitted under its.rules and regulations, 25 Pa. Code §21.109).

Since DER has not revoked the permit, appellant now asks this hoard to order the
revocation. |
The regulation 25 Pa. Code §105.26(a) reads:
. "(a) Failure to comply with any provision of this
chapter, any order of the Depamtment, or any term or condition
of a permit issued pursuant to this chapter will be cause for
the Department to revoke or suspend any permit.'

.This regulation is part of Subchapter A. General Provisions, in Code Chapter 105.
Dam Safety and Waterway Management, issued under the authority of the Dam Safety
and Encroachments Act. Consequently this regulation could be pertinent to DER's
handling of this permit. However, Mr. Busack was the only witness to be asked
specifically whether there had been compliance with the Septémber 9, 1980 consent
order, which requires that various restorations of ‘the stream channel in the
vicinity of the previous pipe culvert be completed no later than September 30, 1980.
He testified, relative to his December 31, 1980 visit to the site (N.T. p. 202):

"I would interpret my site inspection to indicate
that for the most part the site is in compliance with that

order. There are some minor deviations, such as the stabiliza-
tion of the right bank, which haven't been completed."
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It is doubtful that this testimony, taken at face value, states a sufficient
degree of noncompliance with the terms of the consent order to make DER's refusal

to revoke the permit under 25 Pa. Code §105.26 an abuse of DER's discretion.

Furthermore, the.hblding of GeorgeEzemic v. Commonwealth of Pa.; DER, 1976 EHB 324,
makes it highly éuestionable that DER'svrefusal to revoke the arch culvert permit
under the terms éf 25 Pa. Code §105.26(a9 is an appealable action which this board
can review, evenirecognizing that the Eremic holding may have been somewhat weak-—

ened by Newlin Township v. Commonwealth of Pa., DER, 1979 EHB 33, 56-57. ©Neverthe-

less, the board has decided that a ruling on the merits of this noncompliénce claim
of appellant'é would be unwarranted at this time, and might have unjustified res
judicata implications. Instead, the board has chosen to reject this claim on pro-
cedural grounds, which are ample. ihe claim that the permit should be revoked was
first raised by appellant at the hearing. Appellant's original appeal and his
pre-hearing memorandum mention neither revocation nor 25 Pa. Code §105.26. The
board rules; therefore, that the issue of the revocation of the arch culvert permit
granted to permittee is not part of the subject matter of appellant's present appeal.

. In his post-hearing brief apfellantkargdes that iﬁ approving the arch
culvert permit DER had broken a promise it had made to appellant and other resi-
dents’of the area that a bridge would be erected over Thoms Run, not a éuivert
within the stream. Apparently appellant feels that this allegation, if substantiated,
implies DER abused its discretion in granting the permit. The board rejects this
iﬁplication. Furthermore, the allegation is unsubstantiated. Appellant's primary
evidence in support of the allegation consists of a statement by Wanda L. Vettorel
to the effect that she was present at a meeting Jume 11, 1980 between citizens

in the area and DER representatives where, according to Ms. Vettorel (N.T. pp. 23~24)
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"Statements were made by Larry Busack in regafd

to trying to remove the obstruction from the stream and

install a bridge, something that would be serviceable to

Mr, Cargnoni and not obstruct the stream in the area where

our constituents live."
In addition, paragraph 2b of the aforesaid consent order, in listing the restor-
ations to be performed on the stream channel, contains the phrase "where the pro-
posed bridge is to be erected". Even if Ms.'Vettofel's testimony is taken to be
an admission by a party-opponent, and tﬁ;refore not hearsay, these items of evi-
dence are very slender reeds in support of the‘allegation that DER made é binding
promise to approve a bridge, not a culvert. Appellant offered no evidence that
Mr. Busack was authorized to bind DER, or that DER legally could make a bin&ing
promise to the citizens in derogation of the permitfee's legal rights. Appellant
himself, iﬁ the course of argument during.the hearing, stated that whatever agree-
ment was reached at the meeting was not in writing (N.T. p. 10). Although appellant
called Mr. Busack as his own witness, he never asked Mr. Busack whether Mr. Busack
had made the statement attributed to him by Ms. Vettorel§ indeed throughout Mr.
Busack's prolonged questioning there was not the slightest mention of events at
the June 11, 1980 meeting. All in all, this argument of appellant's, namely that
DER broke a promise to the citizens, has neitﬁer the legal nor evidentiary basis
needed to justify a holding that DER abused its discrétion in granting the permit.

Appellant also argued vigorousl; that the permit should not have been
granted because the culvert also was being used as a bridge; this use, for which
the cover over the culvert was designed, was attested to by Mr. Busack and Mr. Kasmer
(N.T. pp. 221 and 397). However, appellant—although repeatedly urged by the hear-
ing examiner to address the issue in his post-hearing brief-never explained clearly
why the culvert's use as a b:}dge should. have been reason for DER to refuse the

permit. Apparently appellant fears that this use as a bridge may damage the culvert

and thereby adversely affect its flow capacity (N.T. p. 394), but appellant never

:’\’1‘ '
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pointed to a regulation, relevant to:the culvert's functioning as a bridge,
which DER was required to consider and did not consider before granting the
permit. The‘DER regulations governing culverts, issued under the authority of
the Dam Safety and Encroachments Act, happen to lie in a subchaptér to 25 Pa.
Code Chapter 105 titled "C. Culverts and Bridges'. Nonetheless, nowhere in this

subchapter is there any indication that DER should have examined the load-bearing

]

capacity of the culvert's cover before approving the permit. Mr. Busack, without
contradiction or challenge by appellant, testified as follows (N.T. PP. 223-4):

"THE HEARING EXAMINER: ... Do the regulations for
dééigning a culvert, do they include regulations or specifica-
tions, or some kind of rules for the cover and the load-bearing
capacity of the cover?

THE WITNESS: There are no regulations that require
submission of information as to the load-carrying capacity of
the structure. If there are obvious structural deficiencies,
they are pointed out to the permittee at the time of the review,
but the structural capacity is totally up to the design engineer.
Our review process deals mainly with the hydraulic capacity of
the culvert, the capacity of the culvert to pass expected flood
flows without substantial flood hazards.

THE HEARING EXAMINER: Is there a requirement for a
highway permit, or something like that, when something like this

is designed and trucks are going to go over it?

THE WITNESS: 1If such a permit is required, it is re-
quired by an agency other than DER." :

Despite this testimony of Mr. Busack's, it is probable that 25 Pa. Code
£105.161, which reads:

"(a) Bridges and culverts shall be designed and con~
structed in accordance with the following criteria: ...
(2) The structure shall not create or constitute
a hazard to life or property, or both."
forbids DER to approve a permit application for a culvert whose design makes it
obviously likely to collapse. However, appellant presented no evidence that this

“culvert's load-bearing functions were likely to collapse it, or to otherwise ad-

"versely affect the culvert's flow capacity. Therefore, Appellant has made no
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showing whatsoever, that DER abused its discretion or acted arbitrarily in grant-
ing this permit élthough the culvert was to be used as a bridge.

In his brief, appellant offers a second basis for requesting revocation
of the permit, this time his belief the culvert is in violation of 25 Pa. Code
§105.166(b), which states:

“"Culverts shall be of sufficient width to
minimize narrowing of the stream channel."

Appellant's only;argument in support of ;evocation on the grounds of this regula-
tion is: "This culvert has definitely narrowed the stream channel." The inadequacy
of this allegation that there has been narrowing of the stream channel (even if
there had been good evidence in support of the allegation, which there was not) to
support a qlaim that the culvert has not minimized narrowing of the stream channel
is obvious. Consequently, this claim of appellant's can be dismissed unhesitatingly,
whether or not the board has the authority to review DER's failure to revoke the

permit, as discussed ‘earlier in connection with the Eremic and Newlin Township

holdings. Ihe claim would merit equally unhesitating rejection if appellant had
argued that approval of thé permit in the face of 25 Pa. Code §105.166(b) represents
.an abuse of DER's discretion.

Finally, appellant has argued, in his brief and during the hearing, that
the proper standard for aesign of the arch culvert should be capacity to handle
the 100-year frequency flood flow, rather than the 50-year frequency flood flow
DER believes the regulations require (N.T. p. Z212). The arch culvert is 90 feet
.loné (N.T. pp. 211-12). Therefore, by 25 Pa. Code sections 105.141 and 105.142, .
the culvert is governed by Subchapter C of 25 Pa. Code §105.161(c), which reads:

"(¢) The general criteria for design flows are as follows:

(1) Rural area——25-year frequency flood flow.

(2) Suburban area—-50-year frequency flood flow.
(3) Urban area——100-year frequency flood flow."
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What little testimony was developed at the hearing on the charactér of the
community in the neighborhood of the arch culvert is wholly consistent with fhe
determination.that the area is far from urban, and appellant admits as much in
his brief, wherein he writes:

"A fifty year frequency would be inadequate
for this area which has great potential for urban growth."

Nevertheless, appellant argues that the wurban area design standard should have

been used because §105.161(d) requires DER to take into account the area's potential
"for development during the anticipated life of the arch culvert. However, appellant
produced no testimony showing that development into an urban area was likely in the
vicinity of this particular culvert. In any event, DER's Mr. Busack and Mr. Farocoq
each testified the culvert would handle thé 100 year frequency flood flow. Mr.
Busack's explicit testimony was:

"Q. Do you know what the design standard, as
specified in the regulations, is for this culvert?

A. TFor a culvert in this particular location,
design standard of 50 year flood is adequate.

Q. And then, could you tell me why it is that we
have been discussing the hundred year flood flow?

A. Basically, when I do a field analysis, I simply

rely on the hundred year flood exclusively to determine if

there is a flooding impact, figuring that if a structure is

adequate for the hundred year flood, it will be adequate for

the 50 year flood." .
On these facts, there are absolutely no grounds for holding DER abused its discretion
when it interpreted the regulations as requiring merely a 50 year frequency storm
design standard for this particular culvert, rather than the 100 year frequency
design standard appellant advocates.

In sum, the board sympathizes with appellant and the other residents of

the area, who have suffered flooding in the past. But appellant definitely has not

met his burden of showing that DER abused its discretion in granting the permit.
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In particular, there has been no showing that DER's approval of this arch culvert

permit will increase the risk of flooding by even a 100 year frequency sﬁorm.

CONCLUSIONS OF LAW

1. The board has jﬁrisdiction over the parties and the subject matter
of this appeal. )

2. The purpose of the board's reQiew is to determine whether DER has
committed an abuse of discretion or an arbitrary exercise of its duties or functions.

3. The burden of proof when a third party appeals DER's grant of a
permit is on the appellant.

4, DER's failure to take into account the possibility that the culvert
will be clogged by debris before épproving the permit for its construction was not
an abuse of discretion nor an arbitrary exercise of DER's duties or functions.

5. Whether or not the culverf whose construction had been approved
is being installed and maintained in accordance with the permit's reéuirements
is iréelevant to the issue of whether the'permit was properly granted.

6.. Whether or not faiiure to meet the requirements imposed by the per-
mit can adversely affect the culvert's flow capacity is irrelevant to the issue of
whether the permit was properly grantéd.:

7. The claim that DER should have revoked the permit because of per-
mittee's alleged noncompliance with a prior DER order, first raised by appellant
at the heafingbon this appeal from DER's approval of the permit, is not part of
the subject matter of this appeal.

8. The DER regulations governing this 90 foot long arch culvert are

-,

contained in Subchapter C of 25 Pa. Code Chapter 105.
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9. In granting the permit under tpe regulatioﬁs in Subchapter C td
25 Pa. Code Chapter 105, DER did not abuse its discretion mefely because the
culvert also was to be used as a bridge.

10. The proper standard for design of this 90 foot loné culvert is
- the 50 year frequency flood flow standard of 25 Pa. Code §105.161(c)(2).
11. DER's issuance of this pérmit was not an abuse of discretion or

an arbitrary exercise of DER's duties or functions.
ORDER

AND NOW, this 30th day of April, 1981, the appeal in the above matter

is dismissed.

ENVIRONMENTAL HEARING BOARD

Ay

PAUL E. WATERS
Chairman

PDENNIS J. H%EﬁISH
Menber

DATED: April 30, 1981
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COMM ON WEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Blackstone Building -
) E ) First Floor Annex
N 112 Market Street
IR Harrisburg, Pennsylvania 17101
(717) 787-3483

' DASET MINING CORPORATION | Docket No. 78-102-B
- - 78-103-B
79-112-B
| 79-113-B
V. . ¥
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES

Surface Mining

ADJUDICATION
By the Board, July 29, 1981..

TR T AT MR T "%13 matte.m mnvorlvesrm *apoeaﬂ:swb;rlr Paset Lnnmg"Corooratlon ‘from ‘the =
Departrent of Envirormental Resources (DER) refusal to J.ssue a surface m:mmg
pemit under the Surface MJ_nJ.ng Conservatlon and Reclamatlon Act, the Act of

- May- 31;, 1945, P.S. ll98,--as’trner’rded,’"52* P;S. §l936.l et seq. (Surface I‘~h;rung‘
Act) for an operation adjacent to Crooked Creek State Park in Burrell Township,
Armstrong County. . ‘

| ‘Two additionalappeals by Daset at Docket Nos. 78-103 and 79-113 were
consolidated here. They concern DER's reﬁlsal to issue a surface mining permit
for an operation in bliver Township, Jefferson County, for reascn that. appel-

. lan't‘s; applicaticn”did _nct include a supplemental "C", consent‘ to entry, form.
Duri.ug'"{'the hearings appellant decided not to pursue these appéals and therefore

they are dismissed.
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“This contrOVersy was first bro_ught before this board through an appeal
by Daset on August 25, 1978 from a refusal by the DE:R to act on Daset's pending

permit application. DER responded to the appeal by a motJ.on. to quash alleglng‘

that this board 'l'acked jurlsdlctlon because the DER had not yet gcted on the
' appllcatlon for penm.t. DER contended that the appellant was not agg'rleved be—

| cause DER was merely refralm.ng from reviewing" the app]_lcatlon lmtll Daset

rectified ‘alleged V’lolatlons of the Surface Mln:.ng Act at its ex:.stmg surface
nn'.nlng operations. ~ We denied DER's motion as spurions; We held ﬂ]at a refusal
to act on a permit application is Lmquestionably a decision of the DER appealable
to this board under Section 1921-A of the Administrative Code, Act of April 9,
1929, P.L. 177, as amended. (Opinion and Order Sur Petition to Quash Appeal dated
June 7, 1979.) Thereafter, the DER by letter dated July 13, 1979 fonnally denied

Daset's appllcatlon. Daset appealed that den.l.al at Docket No. 79-112. The

-appeal was consolidated with Daset's prior appeal and set for hearing. DER's

reason for the denial, as set forth in the July 13, 1979 letter, is that the

location of the operation J'.nmediately adjaoent to the bolﬁzdaries of Crocked Creek

© State Park is precluded by state and federal law aga.mst m:uung w1thJ_n 300 feet

of a publlc park. :

Th:Lrteen days of hearn.ngs were held on the appeal and both partles
submitted post-hearing briefs containing proposed findings of fact and con-
clusions of law. There was an extensive delay between the completion of the ~
hearings and the suhnission of post—hearind brief_s because of .a change in-
counsel by both the appellant and DER and their need to become familiar with
the voluminous record. | |

. Based on the entire record, we hereby find as follows:
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" - FINDINGS OF FACT

- 1. Appellant, Daset Mn_n:Lng Corporatlon (Daset) is a corporatlon,
orgamzed and ex:LstJ_ng under the laws of the Comnonwealth of Pennsylvania, with
1ts pr:an1pal place of business in De]mont, Pennsylvam.a. '

_2. Appellee is the Comronwealth of Pennsylvanla, Depart:nent of
Environmental Resources, the Comnonwealth agency whlch has the respon51b111ty
to issue permits for surface nu.m.ng operatlons under the Surface M:Lm.ng and
Conservatlon Act, supra, ‘and The Clean Streams Law, the Act of June 22 1927, '
as amended, P. L. 1987, 35 P.S:; §69l 1 et seq - '

3, Daset .'LS one of three Pe.nnsylvam.a corporatlons owned by the
Jacobs family. The other two are Jacobs Contractmg‘ Corporatlon and Amstrong

. 4. Seaborn Jacobs is the pres:.dent of the three Jacobs' ‘family cor-
porations, HlS two sons, Terrence and Darryl are the secretary and treasurer |
respectlvely of all three corporatlons These three men are also the dlrectors _

of each corporata.on as well as the sole. shareholders of each ’ " L

5 A parcel of property located in Burrell TOWI'ISh:Lp, Armstrong
County known as the Dilick property was leased to Messrs. Batlstlg and Liperote
for surf_ace mining purposes. » |

6. Bastistig and Llperote formed the Darmac. Corporation for the pur—
4 pose of mining in Permsylyania. ‘

7. The Jacobs family negotiated an ass:.gm‘ent of the Dilick property
lease from Batistig and Llperote to Armstrong Land Gompany which solely engages
in the business of owning ‘real estate. Daset was to mine Dilick as a subcon-

tractor under Armstrong.




8 -.Daset submttedappl:_catlons for mine drainage and nﬁ.m'.ng permits
for the Dlllck operation on. May 23, l977. The mJ.ne draJ.nage permit application
number was 35(a) 76SM8. The mJ.n_mg perm:Lt appllcatlon number was 1551-8.

9. A mine dralnage permit for the Dilick operatlon Was issued to
Daset on June 20, 1977.

10. The Pittsburgh and West Virginia Coal Company loaned to Armstrong
and Daset a total of $200,000 to help camplete its lease and royalty transactions
and to perform the mmlng - | /

11. Between August 1975 and December 1977 Daset was issued flve mining
permits and four mine drainage permits to mine within twenty—flve feet of the
boundary of Crooked Creek State Park. o |

12. On RAugust 3, 1977 the Federal Surface Mining Control and Reclema-'-_
tion Act of 1977, 30 U.S.C. §1201 et seq. became law.

13. By letter dated January 12, 1978 appellant was informed that
its abplicatio_n for a pemmit for the Dilick site could not be approved unless
it was’modifiea to delete the'area in the application within 300 feet of the
| Crooked Creek State Park boundary because Sectlon 522 (e) (5) of the Federal Sur—
face Mining Control and Reclamation Act proh:l_blted mn.m.ng there.

14. Crooked Creek Lake is a body of water located on lands condemmed
" by the United States .govemnent for flood control purposes. |

15. There are 2,667 acres of federal land surroundlng Crooked Creek -~
which are offlc:Lally desn.gnated "Crocked Creek Lake". ‘

 16. ' Of the 2,667 acres of federal land, 2,440 acres are leased to
the Conn‘omﬂealtl'l of_ Pennsylvam_a for recreational purposes. The acreage leased

to the state in part borders on the Dilick site.
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17. Crooked Creek Lake is administered by the U.S. Army Corps of
: Eng:l.neers for flood control purposes. |
18. The Pemnsylvania Fish Comission conducts fish conservation and
fish stocking operations at Crooked Creek Lake. - | |
| 19. The DER's Bureau of State Parks enforces the laws of the Common-
wealth within the boundaries of Crooked Creek State Park and maintains recreational
activities at the park. | |
20. The Dilick property is bounded by Crooked Creek State Park.
21. Appellant owned all rights to the coal on the Dilick property
prior to March 1977. - o ‘ | i
22. Appellant sustained substantial financial obligations in exchange
for the right to mine the coal on the Dilick property. ®
23. At today's coal prices it is écqnomically infeasible to limit coal
mining to that part of the Dilick property more than three hundred feet frcm

Crooked Creek State Park.

x4
24. The Dilick property within 300 feet of the Crooked Creek State
Park boundary contains approximately 150,000 tons of coal.
g

25. The landslide that occurred in Pebruary 1976 below a haul road
constructed by appellant as part of the Meyers-Davis operation resulted from
appellant's construction of the haul road and the movement of trucks and heavy
equipment on the road. |

26. The DER and appeliant on March 31, 1976 signed an agreement which
required apéellant'tp reclaim the landslide area, pay $2,500 to a surface mining
reclamation fund andApost a $1,500 bond.

e 27. After the March 31, 1976 agreement between DER and appellant,

.

the DER re-instated appellant's Meyers-Davis permit.
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28. The landslide :did not preclude DER fram issuing a surface mining
peﬁ;it to appellant during the period May 23,‘ 1976 to. August 3, 1976.
29. A d.ischarge of sediment from a surfa;ce mining operation of appel-
-lant in Plum Borough, Allegheny County did not érevenﬁ the DER ‘f_rom issuing a
suface mining permit to appellant. o
30. The evidence adduced at hearing did not establish that appellant

mined coal on federal lands during its Fleckinger operation.
DISCUSSION -

Crooked .Crc_aek'State Park was created in the early 1950's from lands
surrounding a lake f"onned by a United. States Army Corps of Engineers flood
control dam. The park includes 2,400 ;Lcres of land condeméd by the federal
governrrerit for flood control and later 1eased"to the state on condition that
the lands be used for parks and recreation. The park has facilities for boating,
fishing, huﬁting, picnicking, hiking, Acamping and cross—country skiing. Appellant
requests a permit for a surface mining operation on a parcel of lénd near the
park, known as the Dilick property, and DER has dem.ed the applicétion allegmg
that the appliéation proposes nu_m_ng within 300 feet of Crooked Creek State
Park oontraxy to state and federal law. | v o

- Initially, appellant disputes DER's contenﬁion that the Dilick property
borders Crookéd Greek' State Park. Appellant agrees. the property borders lands
condemned by the Un:.‘Lted States for the flood control project, but it argues that
the lands were never dedicated as part of the park. In support of its position,
appellant contends that £he DER, the state agency responsible for mamtan.n_mg
the: state parks, never considered the lands a park and that the Commorwealth
never‘added, any facilities or made any J.mprovements to areas within four miles

of the Dilick site.’.
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7 It appears that -»tﬁe bureau of DER respbﬁsiblg for issuance of surface
m:LnJ.ng permits did not consider the land in question to be state park lands prior
to review of this application as it had previously issued other permits for
operations adjacent thereto including a mine drainage penm.t for this site on
June 20, 1977.1 Also appellant is correct when it states that the area has no
features or characteristics which would suggest it is part of a. state park com-
plex. The nearest .camp sites, picnic tables and battri_ng areas are over ten -
miles away and there are no signs denoting the area as a park within five miles.
Two park officials were called by the DER to tastify to the state park boundaries:
Douglas Hoehn, the park superintendent and Harlem Grafton, the park facilities
manager for the United States Army Corps of Engineers. Hoehn is responsible for
the operation and maintenarice of the park as well as its chief law enforcement
officer. He testified that he is familiar with the boundaries and has at times
~ walked the park boundaries. Grafton testified that he has been over the
boundary area many times and knows its location as well as anyon;e. Both officials
testified that the Dilick prbperty borders Crocked Creek State Park lands. Based
- on their testimony we find that the Dilick yprobperty borders Crooked Creek State
Park. Their uncontradicted testimony is of greater weight and more persuas'i;ve
than the inferences the appellant wishes us to draw from the agtions of the
Bureau of Surface Mining and the undeveloped state.of the area. |

The Commonwealth statute on which DER relies to support its denial is-

Section 4.2(c) of the'Pennsylvania Surface Mining Act. Section 4.2(c), as it

1.  Two permits are required for every surface mine, the surface mining permit
at issue here and a mine drainage permit which approves mine drainage plans and
treatment facilities.




was in effect during the period relevant to this matter, provides in pertinent

part:

"[N]o operator shall open any pit for surface mining
operations (other than borrow pits for highway con-
struction purposes) within one. hundred feet of the
outside line of the right-of-way of any public high-
way or within three hundred feet of any occupied
dwelling house unless released by the owner thereof,
or any public building, school, park or community
or institutional building or within one hundred

. feet of any cemetery or of the bank of any stream.”

(Emphasis supplied) }
© DER interprets.sectioh 4.2(c) to prohibit mining within 300 feet of

a state park whereas appellant interprets Section 4.2(c) to prohibit mlnmg
within -306 feet of a park building. This board ppevioﬁsly addressed this |
question in Kerry Coal Company v. DER, EHB Docket .No.. 77-083 and 77-084-C
(March 9, 1979). We agreed with the DER's pos:.tlon, holding that the subject
of the statutory lnmltatlon 1s the park 1tself and not merely the bm.ldlngs
thereupon. We reasoned that the word park. is one in a series of nouns not a
co-ordinative adjective which modifies the noun,building. We suggested that
the legislature, in ettarpting to llmlt the openings of a pit for surface |
mJ.m_ng, would ‘noi: include the buildings in a valuable natural resource like
a park and ignore the park land itself. | | |
Our interpretation was subsequently found to be in error by Common-—

wealth Court. The Court held in Kerry Coal Company v. DER, __. Pa. Commorwealth
Ct. __ , 425 A.2d 46 (1981) that "park buildings" are the subject of the statu—
tory protection as the work "park" must be read as an adjective modifying word
"building". Thus, Section 4.2(c) of the Pennsylvania Surface Mining Act, as
intexpreted“by the Commorwealth Court does not prohibit Daset from mining the
Dilick.,’ property adjacent to Crooked Creek State Park.

| This s not the end of the analysis, however, DER also relies upon

Section 1272(e) of 30 U.S.C.A. which states in pertinent part that:
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1

"After enactment of this Act? and subject to valid

- -existing rights no-surface-coal mining operations
except those which exist on the date of enactment
of this Act-shall be permitted--...(5)...within
three hundred feet of any...public park..."

It seems clear to us that the federal act prOhJ.bltS mJ_m.ng within 300 _.

feet of any pule.c park rather than park building subject to "valid ex:.stmg

 righ ' ' o

The issue here,. therefore, is whether appellant's application is subject
.wwwh&&mdmrQM§.Avﬂﬁeﬂﬁmgﬁ@tmsm@ddmdby%@ml

regulation, 30 C.F.R. 761.5 as follows:

" "Valid existing rights means: o . S

(a) Except for haul roads,
(1) Those property rights in existence on August 3,
1977, that were created by a legally binding
conveyance, lease, deed, contract or other document
which authorizes the applicant to produce coal by
. a surface coal mining operatlon- and.

(2) The person proposing to conduct: surface coal
mining operations on such lands...

(i) Had been validly issued, on or before August 3,
1977, all State and Federal permits necessary to -
_conduct. such operatlons on those lands...." e

Appellant owned all rlghts to the ooal on the D:LlJ.ck property prJ.or

to March 1977 and it had susta:med substantial financial obllgatlons J.n exchange
for the right to mine the coal. Armmstrong Land Ccmpany, a real estate company
owned by the Jacobs family, paid $100,000 for the Dilick lease in March 1977
and since that tin‘e has been paying $500.00 per month for advanced coal roy— |
alties.. Appellant also purchased a new dragl_l.ne for $509,500 to mine Dl]J.Ck

. Appellant estimates that investments and obllgatlons mcurred by Daset and Arm-
strong in order to niine Dilick represent in excess of 25’6 of the oomblned net
worth of Daset Mining Corporation, Jacobs- Contracting Corporation and Armstrong

La.nd Company, the three Jacobs 'fam]'_ly corporations.

2. The Act became law on August 3, 1977.
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~Appellant's total.investment is at stake inasmuch as a proscription
against mining the Dilick property within 300 feet of the Crooked Creek park
boundary precludes mining any of the Dilick parcel. At today's ooal prices, it
is economically infeasible to mine only that area outs:.de three hundred feet
because the amount of cover above the coal increases as the dlstance from the
border increases. The difference between mining and not m:.ru.ng is 150,000 tons
of coal i.e. 650,000 tons as opposed to 500,000 tons. The cost of removing the
increased cover while not being able to recover the 150,000 tons most easily
reached makes mining Dilick infeasible. .’ | B -

Since Daset had purchased the right to mine the coal in the Dilick
property prior to August 3 , 1977, it has a valid existing right to mine the
total parcel including the area within 300 feet of the Crooked Creek State
Park boundary if it can meet the second part of 30 C.F.R. 761l.5, that is, if it
had acquired the permits needed to mine prior to Angust 3, 1977.

» Appellant applied to DER for both the mine drainage permit and the
surface mining permit on May 23, 1977. The mine drainage permit vas issued
on June 20,v 1977.A The surfaoe m:.m.ng permlt was never 1ssued and 1s the sub—
ject of th.'LS appeal. Appellant contended throughout the hear:l.ng and by post—-
hearing brief that the. DER abused its dJ.scretlon by refusing to act on its sur—
face mining permit application prior to August 3, 1977. The DER responded to
appellant's contention in its July 13, 1979 pemit denial letter when it stated -
that appellant had not accrued an entitlement to the surface mining permit
prior to August 3, 1977 because the issuance of a mining permlt is not a ministerial
duty but is discretionary with the DER, and, in the exercise. o.f its discretion,
the DER did not act on its permit application hecause of a ﬁolaﬁon of law in-

VolVJ_ng a landslide beneath a haul road constructed by appellant.
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" The DER's characterization of its duty to issue permits as discretionary
rather than_xm'nisterial is nearinéless in the- context of thls case. The DER -
is clearly required to act on a permit application. Seétibn 4(2) (b) of the
Pennsylvania Surface MJ.nJ.ng Act states "upon receipt of an ‘application, the
[DER] shall review ,same...sl'fould the secretary object to any part of the pro-
posed,- he shall pramptly notify the operator by registered mail of his cbjections,
setting forth his reasons therefore, and shall afford the operator a reasonable
opportunity to...take such actiohs as may be required to remove the cbjections.”

DER's allegation of noncompliance by appellant with the Surface .Mining

Act during the period between May 23, 1977, when the application was submitted,
and August 3, 1977 resulted in a substantial amount 'of testimony over appeliant's
" campliance status during that period, and, a fortiori, whether the DER abused
its discretion by not issuiﬁg a permit before the August 3, 1977 cutoff date.
'Ihe issue appeared to be mooted by a decision of the United States District Court
for the District of Columbia that interpreted the federal surface mining regulation

defining valid existing right. In re Permanent Surface Mining Regulation,

F. Supp. ____ (D.C. __.__ 1980) No. 79-1144, Feb. 26, 1980, aff'd.
F.2d  (D.C. cir. ' 1980), No. 80-13080, July 10, 1980, the Court
held that:

"a good faith attempt to obtain all permits before
the August 3, 1977 cut-off date should suffice for
meeting the all permits test."
Since appellant had suhrdtted,ité-applications for the permits prior to Aucjust 3,
1977, it would appear that appellant has satisfied all the conditions of 30 C.F.R.
761.5 and should be found to possess a valid existing right to mine the entire Dilick
parcel.
| Nonetheless, DER in its post-hearing brief, co;ltizlues to argue that
non-campliance by appellant with the Surface_ Mining Act during the period May 23,

1977 to August 3, 1977 precludes a finding that appellant made a good faith attempt
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-0 optain the--suj:'face mlm.ngperm:.t i:ecause- Section 4(2) (b) of the Surface Mining
Act prohibits the DER from issuiné-’ a permit to an applicant who operates an
existing surface mine in violation of the Suifface Mining Act. Section 4(2) (b)
of the Surface Mining Act provides in pertiment part: ~

" "No application shall be approved with respect to e.ny

operator who has fajled and continues. to fail to cam—.
ply with the provisions of this act...or with the terms
and conditions of any permit issued under 'The Clean
Streams Law' of June 22, 1937 (P.L. 1987), as amended,
or where any claim is outstanding against any oper-
ator...under this act..."

"The violation the DER referenced in its July 13, 1979 denial letter
involved a landslide which occurred as a result of ‘appellant's copstruction of -
a haul road on a hillside leading to a surface mining operation known as the
Meyers-Davis operation in the Crooked Creek State Park area. The landslide
incident resulted in the suspension by DER of the Meyers—Davis permits. It is
clear from the record that the landslide was caused by appellant's conetructiOn
of the haul road. DER presented the testimoﬁy of Alfred E. Whitehouse, a geolo-
gist who inspected the léndslide area for-the U.S. ‘Army Corps of Eng:.neers
He testlfled as an expert, that the 1andsllde resulted from the cut into the
hlllSlde and the movement of trucks and heavy eqmpment on the haul road Water—
ways patrolman James Smith test:LfJ.ed to his observations of the landslide and
its effect on Crooked Creek. He testified that ground from the hillside slld
into Crooked Creck. Smith also testified that spoils and other earthen materials
from the mine site were used by appelle.nt to construct a berm along the haul
road, and those n*ate.rials slid down the hillside into the stream. Because of
the incident Smith vcaused a summary violation to be issued against appellant on
April ‘7, 1976. Appellant was adjudged quilty of polluting Crooked Creek and

assessed a fine.
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.. The ‘isste-here is-not-whether-appellant caused the landslide in 1976
but whether appellant, as a result of-the-:landslide, continued to be in a state
of noncampliance with the Surface Mining Act during the review period of May 23,
1977 to August 3, 1977 and therefore DER was precluded, as a matter of law,
from issuing the permit before the effective date of the federal legislation.
We find that the landslide did not preclude DER from issuing the pexrmit. In
point of fact, DER's own actions during that period refute the allegations that
appellant was in a state of noncompliance affecting its capability to receive /

a surface mining permit. The DER signed an agreement with appellant on March

31, 1976 requiring appellant to reclaiﬁxthe landslide area, pay $2,500 to the
Surface Mining Fund and post a $1,500.00 bond. Subsequent to signing the agree-
ment, appellant's Meyers-Davis permit was re-instated and on March 24, 1976 DER
wrote a letter to appellant stating that appellant was, at that time, in com-
~pliance with the law at the Meyers-Davis operation. Reports of subsequent in-
spections of the landslide-afea by William A. Shay, the state surface mine
inspector for the Armstrong County area did not indicate any violations. His
report on May 3, 1977 stated.that the slide had been cleaned ﬁp "except for
about 20%". His July 20, 1977 report stated that most O6f the slide was cleaned
up and on September 15, 1977 he reported that the slide was completely cleanéd
up. Shay testified that he did not place appellant's operation in a noncompli-
ance status during the period because appellant was, in his opinion, proceeding
satisfactorily with the reclamation. Jim Smith, the waterways patrolman, testified
that he cpnsidered the incident closed.after the summary conviction in April

1976 and the execution éf the agreement between appellant and DER. Also, the
DER keeps a "ﬁiolaﬁion docket"” listing all violations by surface mining operators

that are noted or cited by the*inspectors. The docket is used as a reference for,
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. among- other reasons, ‘permit-approval....The docket did:'not list appellant as being

%

-in noncompliance during the revie"wA period. -Perhaps even more telling, DER did

issue a permit to appellant during the period. On June 20, 1977 the mine drainage

permit.for the Dilick operation.was issued to appellant. In fact, from March 1976

to March 1980 Jacobs Contracting and Daset Mining Corporation have received fram
DER in excess of 30 mining permits. During the review period, Jacobs Contracting
and Daset were conducting surface mining operations at five different sites

under five different permits from DER. Moreover, the DER never took any en- _

' forcement action against appellant for either the landslide or for a violation

of the agreement to reclaim the landslide affected area. We thereforé find that
the record does not support an allegation of noncompliance during the review
period which would have prohibited the DER from issuing to appellant the surface
mining permit.

The DER presented evidence of two oti'ler occurrences which it contends
constitute violations- occurring during the review perlod Initially, we note
that appellant was not givén any notice prior to the hearing that the denial
of thé permit was in any way-related to- these incidents or that they would be
argued to this board as a basis for the pennit's denial. In fact, the DER had
never notified appellant that it considered them to be violations of law. We
would therefore be hesitant to deny appellant a permit based on those occurrénces
because of the unfairness of raising incidents for the first time thirty months -
after their occurrence and the obvioﬁs difficulty of rebutting such allegations.
However, we need not address the issue as DER did not show, in either instance,
that a violation occurred.

| The first alleged violation pertains to a discharge of sediment from
an bperation locagéd in Plum ;Borough, Allegheny County. In support of iﬁs
allegation DER presented testimony of a security officer from the Pennsylvania

.,
vk
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- Fish Commission.: He testified that-he cbserved siltation from the operation
discharge across Route 48 and then into a tributary of ‘Pucketa Creek. The
officer never visited the actual operation, never notified the operator nor did
he notify"the DER. BHe did not spend more than twenty mirites at any one time
investigating the incident. In contrast, the area surface mining inspector
testified that he cbserved the siltation, noted that.it occurred after a heavy
rain and observed appellant cleaning it from Route 48. He did not find the
problem to be severe enough to report as a violation. Neither the DER nor the
Fish Commission ever notified appellant that they believed the siltation inci-
dent constituted a violation of law.

The second incident involves én allegation that appellant mined federal
lands while operating a site in Burrell Township, Armstrong County known as
the Fleckinger operation. This allegation waé_investigated by an investigator
from the U.S. Department of Interior, Office of Surface Mining, as a result of
a citizen'complaint. He concluded that appellant neither mined coal on federal
property.nor mined off its permit area.

In sum, the DER did not show that thefe existed any violation of the
Surface Mining Act which prohibitedlthe issuance of a surface mining permit to
appellant prior to the August 3, 1977 effective date of the federal surface
mining legislation. |

The gist of this case is that the DER denied appellant a permit to
mine within 300 feet of a state park boundary because it interpreted a Pennsyl-
vania statuté and a federal regulation to prohibit the mining. However, subse-
quent interpretations of the Pemnsylvania statute by the Pennsylvania Commonwealth
Court.and the federal surface mining regulation by the United States District
Court showed the DER interpretation to be incorrect. Accordingly, we find the
DERFs.denial of the permit to be in error and we remand the matter to DER to
act on appellant's éﬁrface mining application No. 1551-8 in accord with this

opinion.
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'
CONCLUSIONS OF LAW

- 1.+ This-board has jurisdiction over the subject matter of these
-proceedings. and the parties thereto. | _

2. Section 42 (c) of the.Pennsylvania Surface Mining and Réclamation
Act, in effect during the period.relevant to this matter, does not perrLbit_
mining within 300 feet of a state‘park boundary; rather, Section 4.2(c) pro-
hibits mining within 300 feet of a park building. |

3. Appellant had a valid existing right to surface mine coal within
300 feet of Crooked Creek State Park on the date of enactment of the Federal
Surface Mining Law. | | . |

4. Appellant was not operating its surface mining operations in non-
ccmpllance with the law during the period May 23, 1977 to August 3, 1977 and thus

its campliance status did not prevent DER from issuing a permit to surface mine

" the Dilick parcel of property.

] » ORDER
2D, NOW, this 29th day of Jﬁly, 1981, appellant's appeals at Docket
Nos. 78-102 and 79-112 are sustained and DER's denial of Surface Mining Permit
No. 1551-8 is reversed. ‘ Thev.\matter is remanded to the DER for the issuance of
Permit No. 1551-8. | |
Appellant's appeals at Docket Nos. 78-103 and 79-113 are dismissed
for failufe of appellant to prosecute same. |

ENVIRCNMENTAL HEARTNG BOARD

Chairman
(] ),
. :A-'/ /_‘ ' {A’ ’: .
S jriries O <, ﬂd//’%;/év
. DENNIS J. ! SH
- Member

DATED: July 29, 1981
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- COMMONWEALTH OF PENNSYLVANIA ‘

ENVIRONMENTAL HEARING BOARD

Blackstone Building
First Floor Annex
112 Market Street
- -- Harrisburg; -Pennsylvania- 17101
‘ (717) 787-3483

FOSSIL FUELS, INC- . ' Docket No.  80-222-H

Surface Mining Transfer

_  Application §§99.11, 99.22
V. ]

COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT: OF ENVIRONMENTAL RESOURCES

ADJUDICATION

By: Dennis J. Harnish, Member, June 19, 1981 .

' This matter involves the appeal of Fossil Fuels, Inc. fram DER's

denial of appellant's application to transfer a mine drainage permit.

' FINDINGS OF FACT

1. Appellan£ is Fossil Fuels, ‘Inc_:. , .a Pennsylvania corporation with
its principal place of business at R. D. #9, Box 251, Greensburg, Pennsylvania
15601, and telephohe. number of (412) 834-6622.

2. This appeal is brought to review the November 21, 1980 denial
of appellant's transfer application by Thomas R. Vayansky, district mining
manager, DER. The transfer application which was filed on or about July 20, 1986

was to transfer mine drainage permit 3474SM64 from Morcoal Cohpany to Fossil
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© PFuels,.Inc. . This permit covers. a mining site: located near-the village of Chain-
town in South. Huntingdon Township, ‘Wesurbreland County.

3. 1In a letter-dated August 29, 1980, Nancy DiMeolo, geologist for
the Department of Environmental Resources, Environmental Protection Bureau of

Mining and Recreation, Armburst Professional Center, Greensburg, Pemnsylvania,

indicated that "in order to transfer the above referenced mine ara:i.nage permit,

Morcoal Company must place the corporate seal on a notarized Release Letter" and
Fossil Fuels must subtmit corrected mine maps. (Emphasis added.)

"4, Philip K. Evans and Fossil Fuels, Inc., relying on Nancy DiMeolo's
letter of August 29, 1980, and sﬁbsequent telephone conversation indicating
f.hat approval would be granted to the transfer of the permit upon receipt of
the requested corrected mine maps, had his consulting engineer, Penn-Laurel
Association, Inc., revise the mine maps in conformity with her request.

5. By letter dated September 22, 1980 signed by Randall L. Musser,
vice-president of Penn-Laurel Association, Inc., a strip mine consulting and
engineering firm, Fossil Fuels, Inc. submitted to DER the corrected maps to deal
with the issues outlined in the letter of August 29, 1980 from Nancy DiMeolo,
DER geologist. | |

6. In the spring of 1980 Donald J. Zutias a DER official had advised
Mr. Evans not to submit applications and fees for license and bonds unless and
until the t.fansfer appli‘cation had been approved. On or about. October 1, 1980,
Nancy DiMeolo, DER geologist, informed the appellant by a telephone cal