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FOREWORD

This volume contains all of the adjudications and opinions issued
. by the Environmental Heanng Board during the calendar year 2007.

The Environmental Hearmg Board was originally created as a
departmental administrative board within the Department of
Environmental Resources (now the Department of Environmental
Protection) by the Act of December 3, 1970, P.L. 834, No. 275, which
amended the Administrative Code, the Act of April 9, 1929, P.L. 177.

" The Board was empowered “to hold hearings and issue
adjudications...on orders, permits, licenses or decisions” of the
DepMmt. While the Environmental Hearing Board Act, the Act of
July 13, 1988', P.L. 530, No. 94, upgraded the: status éf the Board to an
independent, quasi-judicial agency, and expanded‘the size of the Board
from three to five Membefs, the jurisdiction of the Board remains

unchanged.
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VEOLIA ES GREENTREE LANDFILL, LLC
V. : EHB Docket No. 2006-073-R
COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: July 5, 2007

OPINION AND ORDER ON
DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT
FOLLOWING EVIDENTIARY HEARING

By Thomas W. Renwand, Acting Chairman and Chief Judge
Synopsis:

This opinion is issued following an evidentiary hearing to determine whether a letter
from the Department which accompanied a refund check for disposal fees collected under Act 90
was a final action of the Department on a refund petition filed by a landfill. The testimony of
Department officials was that the petition had no bearing on the amount of the refund or the
contents of thé letter thét accompanied the refund check, and, therefore, we cannot conclude as a
matter of law that the letter was a final decision on the refund petition.

OPINION

This matter involves an appeal by Veolia ES Greentree Landfill, LLC (Veolia), formerly
known as Onyx Greentree Landfill, LLC, challenging the Department of Environmental
Protection’s (Department) procedure of refunding disposal fees found to be improperly collected

under Act 90 of 2002, Act of June 29, 2002, P.L. 596, as amended, 27 Pa.C.S.A. §§ 6201 — 6305
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(Act 90). This opinion is issued following an evidentiary hearing on the question of whether
Veolia’s appeal is untimely or barred by administrative finality.
Procedural Background

The Board has consolidated a number of appeals by other landfills challenging the
disposal fee refunds at EHB Docket No. 2006-012-R. Veolia was granted intervention in that
‘matter aﬁd has also maintained the present appeal.

This matter was originally assigned to former Chief Judge Michael L. Krancer and was
reassigned to Acting Chief Judge Thomaé Renwand on F ebruary 5, 2007. A comprehensive
history of this litigation is set forth in an earlier opinion by Chief Judge Krancer ruling on a
motion to dismiss filed by the Department, see Onyx Greentree Landfill, LLC v. DEP, EHB
Docket No. 2006-073-K (Opinion and Order Denying Motion to Dismiss issued June 30, 2006)
and an earlier opinion by Acting Chief Judge Renwand ruling on a motion for summary
judgment filed by the Department, see Veolia ES Greentree Landfill, LLC v. DEP, EHB Docket
No. 2006-073-R (Opinion and Order on Department’s Motion for Summary Judgment issued
February 27, 2007).

As noted in the earlier opinions, this matter and a numbef of other similar appeals came
about after the Commonwealth Court’s decision in Brunner v. DEP, 2004 EHB 684, rev’d, 869
A.2d 1172 (Pa. Cmwlth. 2005), petition for allowance of appeal denied, 885 A.2d 44 (Pa. 2005),
which addressed the application of paragraph (b)(1) of Section 6301 of Act 90. Section 6301 of
Act 90 deals with the collection of disposal fees for municipal waste landfills. Subsection (a)
imposes a disposal fee of $4.00 per toﬁ for all solid waste disposed at a municipal waste landfill.
Subsection (b) provides two exceptions. The exception addressed in Brunner reads as follows:

(b) Exceptions. — The fee established under this section
[6301] shall not apply to the following:
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(1) Process residue and nonprocessible waste that is
permitted for beneficial use or for use as alternate daily cover at a
municipal waste landfill.

% %k ok k%
27Pa.CS.A. § 6301(b)(1). |
| Pﬁor to Brunner, the Department had interpreted this exception to apply only to process
residue and nonprocessible waste éenerated by a resource recovery facility. In 2002, Joseph J.
Brunner, Inc., a municipal waste landfill, challenged the Department’s interpretation of Sect'idn
6301(b)(1), after receiving a notice of deficiency for failure to pay the fee. In a split decision,
the Environmental Hearing Board ruled in favor of the Department. On appeal, the
Corhmonwealth Court reversed, holding that the limited reading of the statute applied by the
Department was incorrect and that non-resource recovery material was also eligible for the fee
exception. See Brunner, sitpra. ' |
While the Brunner case was being litigated, the appellant in that case continued to
withhold the payment of the $4.00 per ton disposal fee for non-resource recovery material used
as alternate daily cover, while other landfills took the route of continuing to pay it while the case
was pending. After the holding in Brunner, a number of those landfills filed petitions or letters
with the Departmerit seeking a refund of the fees they had paid on non-resource recovery .
material used as alternate daily co‘ver since the inception of the fee in 2002. Included in these
petitions was one from Onyx Greentree Landfill, now Veolia, which was filed on November 21,
2005.
T@e Department granted refunds to the landfills but only as far back as March 14, 2005,
the date ;)f the Brunner Commonwealtﬁ Court decision, or six months prior to the date of a

landfill’s communication which the Department considered to be a refund petition, whichever
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was earlier. The refunds were sent to landfills, including Veolia, accompanied by a letter from
the Department dated December 16, 2005. At issue in both this appeal and the appeals
consolidated at EHB Docket No. 2006-012-R is the question of the point in time from which the
Department is required to calculate the ;efunds. That question is the subject of sﬁmmary
judgment motions before the Board and was addressed in an oral argument on March 1, 2007.
At the request of the parties in this matter, a decision on.those motions was stayed pending a
decision on the timeliness of Veolia’s appeal.

As to the timeliness question, Chief Judge Renwand had denied the Department’s motion
for summary judgment on this issue on the grounds that further evidence was needed. An
evidentiary hearing was held April 13, 2007 to address the question of whether Veolia’s appeal is
untimely or barred by the doctrine of adlm;linistrative finality. At issue is the Department’s
December 16, 2005 letter that accompanied the refund check issued to Veolia za;nd the question of
whether that letter was a final action on Veolia’s refund petition. Based on the evidence
presented at trial, the Joint Stipulation of the parties and previous findings of the Board, we make
the following findings of fact:

Factual Findings

Following the Cdmmonwealth Court’s decision in Brunner and beginning in April 2005,
the Department began receiving letters from various landfills asking for a refund of the disposal
fees they had paid on alternate dajly cover since the inception of the fee in 2002. (T. 24-25; App.
Ex. 1A—1G) Beginning on June 10, 2005, the Department responded by lettef and advised the
landfills to continué paying the fee since an appeal had been taken to the P.ennsylv-ania Supreme
Court; the Department further advised the landfills that the money woﬁld be placed in an escrow

account. (App. Ex. 2A—2H) The Department’s letters were addressed to specific individuals at
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the landfills. Additional letters requesting refunds were sent to the Department in September
200.5. (App. Ex. 3A—3F) The Department considered these letters and the earlier letters to be
petitions for a refund. (T. 29)

On September 8,. 2005, the Supreme Court denied allocatur and put to rest the question of -
whether the landfills had to pay a disposal fee for non-resource recovery material used as
alternate daily cover. .On September 23, 2005, Jeffrey Beatty, Chief vof the Department’s
Division of Reporting and Fee Collection, sent an erﬁail to two representatives of the waste
industry — Mary Webber at the Pennsylvania Waste Industries Association and Mark McClellan
at Evergreen Environmental — asking them to notify landfills not to pay the $4.00 per ton
vdisposal fee on any splid waste used as alternate daily cover. (T. 75-78; App. Ex. 8 and 9) The
Department did not directly notify the landfills. (T. 79)

Thereafter, the Department began the process of determining how it would address the
refunds due the landfills for the fees they had paid on alternate daily cover. This task was
primarily handled by Mr. Beatty and his superior, Mr. Kenneth Reisinger, Director of the Bureau
of Waste Management. Landfills were divided into cétegories: petitioners who were due a
refund, petitioners who were not due a refund, non-petitioners §vho were due a refund, and
Joseph J. Brunner, Inc. J oseph J. Brunner, Inc. was treated differently because it had challenged
the Department’s interpretation of the fee exception and had withheld payment of the disposal
fee for the third quarter of 2002. (T. 57-58, 164)' Petitioners who were not due a refund were
landfills who had not paid fees during the time period in question but had simply filed a
protective appeal. (T. 180) Of the remaining categories, “petitioners due a refund” were

considered to be those who had filed either a petition or a letter requesting a refund, while “non-

1
See Brunner, supra.
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pétitioners due a refund” were those who had not filed a letter or petition but were still entitled to
arefund. (T. 164-79)

The Department made a decision to refund everyone, both petitioners and non-
petitioners, at least as far back as the Commonwealth Court’s decision in Brunner, March 14,
2005. Additionally, to calculate the refund due petitioners, the Department turned to the refund
procedure set forth in Section 702(e) of Act 101, Act of July 28, 1988, P.L. 556, as amended, 53
P.S. §§ 4000.101 — 4000.1904, which states that “the department shall refund to the operator the
amount due him, together with interest...from the date of the overpayment. No refund...shall be
made unless the petition for the refund is filed with the department within six months of the date
of the overpayment.” 53 P.S. § 4000.702(¢). Accordingly, the Department refunded the
petitioners either six months back from the date of their petition or back to March 14, 2005,
whichever was earlier. (T. 164-79)

Following this approach, and taking into consideration the fact that disposal fee payments
were due by the 20® day of the month following the end of each qﬁarter, the Department
determined that any petitions received on or before October 20, 2005 would be refunded an
amount six months prior to the date of their petition. Any petitions coming in after October 20,
2005 would be refunded Back to ‘March 14, 2005. (T. 87) Since Veolia filed its petition on
November 21, 2005, after the October 20™ cutoff date, it was treated as a non-petitioner. (T. 86-
87, 173, 184, 189-90) |

The petition filed by Veolia was submitted to the Department by Veolia’s counsel in this
matter, Howard J. Wein, Esq. (T. 85) It was prepared by Attorney Wein with assiétance from
Veolia’s area manager/general manager, Donald Henrichs, and was accompanied by a cover

letter signed by Attorney Wein on his law firm’s letterhead. (App. Ex. 5; J.S. 10; T. 85) The
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petition requested $600,979.16, which Veolia claimed represented the amount of disposal fees it
had paid for solid waste used as alternate daily cover plus intérest since the third quarter of 2002,
the inception of the disposal fee. (J.S. 11) This amount was subsequently éorrected to
$513,258.90 after discovering an error in the calculation. (T. 8-10)

The Department prepared a series of letters to be sent to the landfills along with refund
checks where a refund was due. The letters were signed by the Director of the Department’s
Bureau of Waste Management, Kenneth Reisinger, and were prepa;red with the assistance of
Department regulatory counsel. (T. 249) The letters and checks were sent to the landfills on
December 16, 2005. (J.S. 14, 15; T. 188) The letters were not addressed to any specific
individual at the landfills but simply to the corporate entity. The letter sent to Veolia was not
addressed to general manager/area manager Mr. Henrichs, nor was Veolia’s counsel Attorney
Wein copied on the letter. (J.S. 16, 17)

The form of letter thaf a landfill received was determined by which category they fell into
— petitioner due a refund, petitioner not due a refund, non-petitioner due a refund and Brunner.
(T. 225-29) Veolia was the only petitioner who fell into the non-petitioner category due to the
lateness of its petition. (T. 173, 184, 189-90, 193) All other petitioners received a letter
referring to their petition. The December 16 letter received by Veolia did not refer to its petition.
(App. Ex. 5) In fact, the calculations performed by the Department for Veolia’s refund were
already underway by the time the pétition was received by the Department. (Comm. Ex. 1; T.
165-167, 173) When Veolia’s petition was received by the Department in November 2005, it
was either not discussed or was discussed only briefly because it was considered to have no
bearing on the amount to be refunded to Veolia. (T. 49-50, 86-87)

The check that accompanied the Department’s December 16 letter to Veolia was in the
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amount of $94,798.94, representing what the Department calculated Veolia had paid in disposal
fees for alternate daily cover since the Commonwealth Court’s decision in Brunner on March 14;
2005. (J.S. 13) The letter and refund check were received by Heidi Trichey, an employee of
Veolia, who signed the certified mail receipt on December 19, 2005 and forwarded the
documents to Trisha Boni, Ve_olié’s office manager. (J.S. 18, 19, 21) Trisha Boni informed Mr.
Henrichs of the receipt of the check for fees paid on alternate daily cover. (J.S. 20, 22) Mr
Henrichs did not ask to see the check at the time, nor did he ask if a letter accdmpanied it. (T.
140) It was his testhnoﬂy that he thought it was part of the money the company had petitioned
for. (T. 126) Mr. Henrichs contacted Shari Onoratti, Veolia’s staff accountant, to determine
what should be done with the check. (J.S. 26) She told him to have the check deposited which
was done on January 15, 2006 by Ms. Boni. (J.S. 26, 27).

Mr. Henrichs did not see the December 16 letter that accompanied the refund check and
was not aware of its existence until he spoke to Attorney Wein at the end of January 2006
inquiring about the status of the refund petition. (J.S. 29-31) On January 31, 2006, Attorney
Wein sent an electronic mail (e-mail) to Bureau Director Kenneth Reisinger inquiring about
Veolia’s 'petitioﬁ. (App. Ex. 14) Attorney Wein was informed by Mr. Reisinger by email that
day that the Deparﬁnent had sent a letter to Veolia on December 16, 2005 addressing refunds of
the $4.00 disposal fee. (App. Ex. 15) Attorney Wein contacted Mr. Henrichs, who then obtained
a copy of the December 16 letter from Ms. Boni. (J.S. 33-35)

Attorney Wein then sent another email to Mr. Reisinger that same day noting that the
December 16 letter did not reference the November 21, 2005 petition filed by Veolia. In that
email, Attorney Wein asked for a response to the November 21, 2005 petition. (Comm. Ex. 10)

Mr. Reisinger followed up with a letter to Attorney Wein on February 3, 2006 stating that the

406



Departmént considered its December 16, 2005 letter to be a final action on Veolia’s petition.
(App. Ex. 16) Veolia filed an appeal of Mr. Reisinger’s January 31, 2006 email and February 3,
2006 letter.

The Department argues that to the extent the éppeal is intended to be an appeal of the
Dépértment’s December 16 letter, it is untimely. To the extent the appeal is from Mr.
Reisinger’s January 31 email and February 3 letter, it is the Department’s argurﬁent that the
appeal is barred by administrative finality. The Department contends .that the final action in this
matter, and the action that should have been appealed, is the December 16, 2005 letter that

accompanied the refund check.
That letter states in relevant part as follows:

The Department is refunding all fees collected on solid
wastes used as alternate daily cover since March 14, 2005. The
quarterly reports that you submitted to us since March 14, 2005,
indicate that you paid disposal fees on solid waste that was used as
alternate daily cover in the total amount of $93,552.48. These fees
are being returned to you with interest at a rate that has been set by
the Secretary of the US Treasury for each calendar year, less 2%,
for a total of $94,798.94.

In view of the Court’s decision, please do not continue to
include payment of the $4 disposal fee on solid waste that is used
as alternate daily cover with your quarterly reports.

_ Any person aggrieved by this action may appeal. . .Appeals
must be filed with the Environmental Hearing Board within 30
days of receipt of written notice of this action unless the
appropriate statute provides a different time period. . .This
paragraph does not, in and itself, create any right of appeal beyond
that permitted by applicable statutes and decisional law.

(App. Ex. 7)

Veolia asserts that because the December 16, 2005 letter does not reference the
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November 21, 2005 petition it could not have been interpreted as being a final action as to the
petition. The Department counters that the letter’s failure to specifically reference the November
21, 2005 petition has no bearing on the matter since Mr. Henrichs did not read the letter when it
was received by Veolia, nor did he read the letters received by other landfills who filed petitions
and whose letters did refer to their petitions. The Department asserts that the wording of the
letter along with its practical impact and appeal language indicates an intent that it was the

Department’s final action on Veolia’s petition and similar requests for refund.

- Discussion: Is the December 16, 2005 letter a final action on Veolia’s November 21, 2005
petition? |

Both the Bureau of Waste Management Director, Kenneth Réisingér, and the
Department’s Chief of the Reporting and Fee Collection Division, Jeffrey Beatty, stated that they
considered the December 16 letter to be a final action with regard to the issue of the disposal fee
refund (T. 216, 243). However, while the Department’s intént may have been to take a final
action with regard to refunds it considered to be due as a result of the .Brunn'er decision, we
cannot conclude that the December 16 letter was a final action on Veolia’s petition. 1t is
apparent from the testimony of both Mr. Reisinger and Mr. Beatty that the petition itself had no
bearing on the contents of tﬁe December 16 letter.  When the Veolia petition was received, there
was either little or no. discussion of it between Mr. Reisinger and Mr. Beatty because it was
considered to have no bearing on the refund due Veolia. (T. 86) Mr. Beatty testified that the
petition was put aside when received since it was considered to have no impact on the final
decision. (T. 190) When asked whether the December 16 letter had anything to do with the
November 21 petition, Mr. Beatty said the petition had no effect on the calculations. (T. 216)

When asked if he considered the December 16 letter to be a response to the November 21
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petition, Mr. Reisinger simply stated that he was aware the Department had received the petition
but did not believe it was timely or relevant. (T. 243) |

That the December 16 letter had no connection to the November 21 petition is further
evidenced by the fact that when the Department calculated the reﬁnd amounts, Veolia was
treated as a non-peﬁtioner (T. 173, 184, 189-90) The Department began the process of
calculating the refund it considered to be due Veolia before it received Veolia’s petition.
(Comm. Ex. 1; T. 165-73) Veolia would have received the same refL;nd regardless of Whether it
filed a petition.

As noted earlier, the December 16 letter sent to Veolia does not reference its petition.
While the Department stated in earlier documents filed in this matter that this was an
administrative oversight, it contends that the letter’s “substance, meaning and purpose, its
practical impact, its regulatory and statutory context‘ and its apparent finality” demonstrate that
the letter is a final action. (Comm. Post Hearing Brief, p. 2) However, nowhere in the letter
does it state that all outstanding issues regarding the $4.00 per ton disposal fee are being
resolved. (T.247-48) The letter merely refers to fees collected after the Commonwealth Court’s
decis‘ion in Brunner.

The Department argues that Veolia’s post hoc.subjective reading of the letter cannot
justify its failure to file a timely appeal. The Department argues that this is simply an attempt by
Veolia to make up for what the Department terms a “monumental inattention to detail.”
However, it is clear that the Department’s own actions with regard to mailing the refund letters
-may have contributed to the letter “falling through the cracks.” Although the Department took
pains to ensuré that the letters were sent by certified mail because the Department felt that

appeals were likely to be filed (T. 194, 197), they made no effort to address the letters to specific
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individuals at the landfills or to copy the landfills’ counsel on the letters when it was clear that
counsel had been involved in filing the petitions. (T. 194) Rather, the letters were simply
addressed to the corporate entity itself (T. 196), even though the Department has this information
readily available to it on forms that landfills are required to file with the Department. (T. 99) In
the case of Veolia; the Department could have easily determined that Mr. Henrichs was the
contact person at Veolia since he is listed as such on the General Information Forms filed with
the Department. (App. Ex. 10, 11; T. 99) Additionally, the person who squitted Veolia’s
petition was its counsel, Attorney Wein; yet he was not copied on the December 16 letter. When
asked why the letters were not addressed to specific individuals at the landfills or to their
cbunsel, the Department stated that there was no conscious decision not to do so and that the
landfills were addressed since they were the ones who paid the fees and had the interest in the
matter. (T. 194-95, 252) However, the Departmental letters sent earlier in the year, in June 2005
and subsequent thereto, which advised landfills to continue paying the $4.00 per ton disposal fee
on non-resource recovery alternate daily cover, were addressed to specific individuals. (App.
Ex. 2; T. 199-200) The Department could easily have done the same in the present case.

Based on the evidence received at the hearing on this matter, we cannot conclude as a
matter of law that the December 16 letter was a final actioﬁ on the November 21, 2005 refund
petition filed by Veolia. Therefore, we find that Veolia’s appeal of the Department’s January 31,
2006 email and February 3, 2006 letter is timely and is not barred by administrative finality.

This appeal will be permitted to proceed. -
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

VEOLIA ES GREENTREE LANDFILL

V. e EHB Docket No. 2006-073-R

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
- PROTECTION
ORDER
AND NOW, this 5th day of July 2007, following an evidentié.ry heafing on the
Department’s motion for summary judgment on the question of whether the appeal of Veolia ES
Greentree Landfill is untimely or barred by administrative finality, we find that the appeal is

timely and not barred by administrative finality. The Department’s motion is denied, and Veolia’s

appeal shall be permitted to proceed.

. ENVIRONMENTAL HEARING BOARD

Thoss TF e

THOMAS W. RENWAND
Acting Chairman and Chief Judge

DATED: July 5, 2007
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DEP Bureau of Litigation
Attention: Brenda Morris, Library

For the Commonwealth, DEP:

Susan M. Seighman, Esq.

Bureau of Regulatory Counsel
and

Dennis Whitaker, Esq.

Southcentral Region

For Appellant:
Howard J. Wein, Esq.
Buchanan Ingersoll & Rooney, PC
One Oxford Centre, 20® Floor
301 Grant Street
Pittsburgh, PA 15219
and
Brian J. Knipe, Esq.
Buchanan Ingersoll & Rooney, PC

17 North Second Street, 15% Floor -

Harrisburg, PA 17101
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COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD
717) 787-34
TELEC(OPIE; i 73:3-4738 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
400 MARK .
intp.//ehb.courtappe bom ET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY 1v

HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

NANCY PARKS and WILLEM van den BERG :
(husband and wife) and MARCIA CASE

V. : EHB Docket No. 2006-199-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL : Issued: July 16,2007

PROTECTION and CON-STONE, INC.,
Permittee

OPINION AND ORDER ON
MOTIONS FOR SUMMARY JUDGMENT

By Bernard A. Labuskes, Jr., Judge
Synopsis:

The Board finds that there are no facts and no law to support third-party appellants’
objection in an appeal from a noncoal mining permit that the permit was obtained far in advance
of the permittee’s need for the mine in order to circumvent proposed zoning changes in the host
municipality. The Board also dismisses the appellants’ objection that the Department must
install its own monitoring deﬁces around the mine. |

DISCUSSION

Nancy Parks, Willem van den Berg, and Marcia Case (hereinafter collectively referred to
as “Parks”) appeal from the Department of Environmental Protection’s (the “Department’s”)
issuance of a noncoal surface mining permit to .Con-Stone, Inc. for a limestone quarry in Haines

Township, Centre County, known as Aaronsburg West. All of the parties have submitted
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motions for summary judgment along with voluminous memoranda in support of and opposed to
the motions. The parties have essentially ignored our recent admonition in CAUSE et al. v. DEP,
EHB Docket No. 2006-005-L, slip op. at 6 (Opinion February 6, 2007), that summary judgment
generally only makes sense in Board proceedings when a small number of material facts are truly
undisputed and the appeal presents a clear question of law. With only a couple of minor
exceptions, the parties’ summary motions raise disputed issues of fact and/or complex and
possibly important issues of mixed fact and law that we would prefer not to resolve until after a
hearing on the merits. We will limit our discussion to the two instances where we find summary
judgment to be appropriate.

First, one of Parks’s objections to Con—Stone’s permit is that the “real purpose” of the
permit application “appears to be” to secure mining rights before the host municipality adopts a
zoning ordinance, stormwater management plan, and é subdivision and land development
ordinance. She asserts that this is not a “legitimate basis” for permit issuance, and that the
Department has effectively “blocked a municipal action under the Municipalities Planning
Code.” Parks says that Con-Stone’s effort to secure mining rights prior to zoning regulations
being promulgated is “the only logical explanation” for permitting a new quarry before mineral
reserves in an existing quarry are exhausted. She points to a statement by Con-Stone’s
supervisor that Con-Stone may be ten years away from mining in the new quarry.

The Department and Con-Stone aré entitled to summary judgment on this objection.
First, Parks cites to no record evidence to support her allegation. Her claim constitutes nothiﬁg
more than conjecture. In fact, the objection itself merely describes what Con-Stone’s purpose
“appears to be.” Putting aside the lack of any record evidence of a connection between the

permit application and possible zoning changes, there is no record evidence regarding what
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ordinances are supposedly being considered, or the extent to which any such ordinances are
being seriously contemplated. Not only does the objection lack any factual support, Parks cites
no law to support the objection other than a vague reference to the section of the Noncoal
Surface Mining and Conservation Act that outlines the legislature’s purpose in enacting the
statute (52 P.S. § 3302). In truth, there is no statute, regulation, or case law to support Park’s
novel theory. We will decline her invitation to fashion a wholly new standard for révie'wing the
Department’s permitting decisions based upon an applicant’s “real purpose.” Finally, it is worth

mentioning that if Con-Stone does not commence mining within three years, as opposed to the
ten years attributed to Con-Stone’s supervisor, it will lose its permjt. 25 Pa. Code § 77.128.
Parks’s speculation that the site may sit dormant for a decade is not warranted given this
regulatory deadline.

Secondly, we find that the Department and Con-Stone are also entitled to summary
judgment on Parks’s claim that the Department is required to install all manner of monitoring
devices at and near the site. A ruling in support of this theory would constitute a radical
departure frém Pennsylvania environmental law and practice. Ipstead of referring us to some
specific support in the law for the theory, Parks once again falls back upon nebulous arguments
regarding the Department’s general duty and authority to protect the environment (citing, e.g.,
Section 17 of the Administrative Code,-71 P.S. § 510.17). Tﬁese citations provide inadequate
legal support for her radical new proposal. It is entirely unrealistic to expect that the Department
would be required to install and operate monitoring devices at even a small percentage of the
quarries in the state. There is no such statutory or regulatory requirement for good reason.

Finally, we note for the record that Parks concedes in her response that she lacks

evidence that any water supplies have been drained or diminished as a result of Con-Stone’s
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nining at the Aaronsburg Quarry. In addition, she has withdrann her objections that the permit
application does not contain a blast plan, that missing borehole data rendered the Department’s
hydrogeologic analysis iricomplete, and the Department did not require adequate hydrologic
tisting to determine that mining activities would not harm private water supplies.

The motions are in all other respects dénied. Accordingly, we issue the Order that

follows.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

NANCY PARKS and WILLEM van den BERG :
(husband and wife) and MARCIA CASE

v. : EHB Docket No. 2006-199-L
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and CON-STONE, INC.,,
Permittee
ORDER

AND NOW, this 16™ day of July, 2007, it is hereby ordered as follows:

1. The apbellants’ motion for summary judgment is denied.

2. The Department and Con-Stone’s joint motion for summary judgment is granted in
part. The following objections are dismissed: 1(a)(“real purpose” of permit
application); 1(c)(DEP monitoring devices); 5(a)(as it relates to blasting damage to
water supplies); 5(d)(1ack of a blasting plan); 7(h)(missing borehole data), and
7(j)(hydrologic testing regarding private water supplies). The joint motion in all

other respects is denied.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Acting Chairman and Chief Judge
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DATED: July 16, 2007

C:

DEP Bureau of Litigation:
Attention: Brenda K. Morris

For the Commonwealth, DEP:
Robyn Katzman Bowman, Esquire
Southcentral Regional Office

For Appellant:

Steven Lachman, Esquire

817 Saxton Drive:

State College, PA 16801-4210

For Permittee:

Brian J. Clark, Esquire

Jan L. Budman II, Esquire
One South Market Square
213 Market Street — 3™ Floor
Harrisburg, PA 17101

Jdoge |- ik,

GEORGE J. MILLER
Judge

Hlr s

MICHELLE A. COLEMAN
Judge

Judge
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COMMONWEALTH OF PENNSYLVANIA
: ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
ELEC'OPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

EUREKA STONE QUARRY, INC.

V. ' + EHB Docket No. 2006-044-MG
: (consolidated with 2006-174-MG)
. COMMONWEALTH OF PENNSYLVANIA, :

DEPARTMENT OF ENVIRONMENTAL : August 6, 2007

PROTECTION :
ADJUDICATION

By George J. Miller, Judge

Synopsis: |

The Board reduces two civil penalty assessments for air pollution violations
against a quarry operation from $175,300 to $93,350. The Board reduces most of the
penalties assessed for failing to adequately control fugitive dust emissions where the
Départment improperly doubled a base penalty for a facility simply because it holds a
state permit. The Board also reduces other penalties for failing to maintain records
because the amount of the penalty was not a reasonable fit for the violations. The Board
reduces a civil penalty assessed for installing and operating a wet suppression system
without a plan approval, which the operator agreed to install as part of a consent
agreement between the operator and the Department as a major solution to fugitive dust

problems.
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The Board also finds that excavating overburden to bedrock is not exempted
“clearing of land” under the Department’s fugitive air contaminants regulations at 25 Pa.
Code § 123.1(c)(1), and therefore the operator is liable for a civil penalty for failing to
control fugitive dust. |

The Board further holds that the Department did not abuse its discretion by
placing the quarry operator on the Compliance Docket because the operator did not
exhibit an intention or ability to comply with the regulations. Although the operator made
some attempts to abate violations cited by the Department, the operator expended no real
effort in proacﬁvely preventing violations which occurred frequently in its operations,
over the course of several years prior to its agreement to install a wet suppression system
satisfactory to the Depaﬁment.

BACKGROUND

Before the Board are appeals filed by the Eureka Stone Quarry, Inc. objecting to a
series of enforcement actions taken by the Department in connection with the operation
of three of Eureka’s quarries and stonecrushing operations. Specifically, Eureka
challenges two substantial civil penalty assessments dated January 3, 2006 and June 29,
2006, and also the Department’s placement of Eureka.on the Compliance Docket on
January 3, 2006. The Compliance Docket is a tool authorized by the Air Pollution
Control Act' and may serve as a permit bar where the Department determines that a
permittee lacks the intention or ability to comply with the Air Act and its regulations.

Although Eureka was charged with some recordkeeping and equipment.

maintenance violations, the majority of the Department’s enforcement actions were

! Act of January 8, 1960, P.L. 2119, as amended, 35 P.S. §§ 4001-4015 (Air Act).
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directe& to fugitive emissions violations related to dust generated by the operations of the
three quarries. For the most part, the facts related to these violations have been stipulated
to by Eureka. Therefore the challenge; is génerally directed to the reasonableness of the
$149,500 penalty for fugitive emission violations. Eureka does challenge its liability
related to a broken monitor and for excavation activities which caused dust emissions,
and argues that its placement on the Compliance Docket and certain other penalties were
unreasonable and constitute an abuse of discretion by the Department.

‘The Department argues that its enforcement actions are reasonable and justiﬁed
by the facts as established by two years of inspections and attempts by the Department‘ to
bring Eureka into compliance with current air pollution requireﬁmts. The Department
also takes the. position that Eureka’s placement on the Compliance Docket is a moot
question inasmu;h as Eureka has been removed from the Compliance Docket during the
pendancy of the appeal and there is no further remedy that the Board can offer.

A hearing was held for four days from March 20, 2007 through March 22, 2007
and on March 29, 2007, before the Honorable George J. Miller. That hearing generated a
transcript of 832 pages and 95 exhibits. The parties also executed a substantial stipulation
of fécts which was admitted into evidencé as Board Exhibit 1. The parties have filed post-
hearihg briefs which include proposed findings of fact, conclusions of law and legal

argument. After full review of these materials we make the following:
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FINDINGS OF FACT?

1. The Department of Environmental Protection is the agency with the duty and
authority to administer and enforce the Air Pollution Control Act, Act of January 8,
1960, P.L. 2119, as amended, 35 P.S. §§ 4001-4015 (Air Act); Section 1917-A of the
Administrative Code of 1929, P.L. 177, as amended, 71 P.S. § 510-17 (“Administrative
Code); and the rules and regulations promulgated under these statutes. (Stip. 1)

2. ’f‘he Appellant, Eureka Stone Quarry, Inc., is a corporation registered to do
business in the Commonwealth of Pennsylvania and is the owner and operator of several
stone quarries, stone crushing facilities, and asphalt plants within the Commonwealth. It
has a business address of 800 Lower State Road, Chalfont, PA 18914 and a registered
corporate address of Pickertown Road and Lower State Road, Eureka, PA 19454. (Stip.
2)

3. Eureka owns and operates a facility located at 911 Swamp Road, Wrightstown
Towﬁshjp, Bucks County and referred to as Rush Valley Eureka facility, which contains
a stone crushing plant and three asphalt plants and is subject to State Only Operating
Permit No. 09-00031. The facility manufactures a variety of crushed stone and asphalt.
(Stip. 9 3)

4. Eureka owns and operates a facility located at State and Pickertown Roads,
Warrington 'Township, Bucks County and referred to as the Chalfont Eureka facility,

which contains a stone crushing plant and a batch asphalt plant and is subject to State

2 Board Exhibit 1 is cited as “Stip. ] __*; the Department’s exhibits are designated
as “Ex. C-__”; Eureka’s exhibits are cited as “Ex. A-__*; and the notes of testimony are
cited as “N.T. _.” :
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Only Operating Permit No. 09-00032. This facility manufactures a variety of crushed
stone and asphalt. (Stip. J4)

5. Eureka owns and operates a facility located at Rt. 611 & Bristol Pike,
Warrington Township, Bucks County and referred to as Warrington Eurcka facility
which contains a stone crushing plant. This facility does not have a Department-issued
Air Quality State Only Operating Permit. (Stip. §5)
| 6. On June 14, 2004, the Department and Eureka entered .into the June 14, 2004
Consent Assessment of Civil Penalties (June 14, 2004 CACP) and paid a civil penalty of
$41,100.00. This CACP resolved Eureka’s civil 'penvalty liability for conduct at the Rush
Valley Eureka facility and the Chalfont Eureka facility from October 26, 2000 through
September 9, 2003, which the Department had determined to be violations of the Air
Pollution Control Act. Eureka agreed to the truth and accuracy of most of the Findings
set forth in that June 14, 2004 CACP and agreed not to challenge the Findings in any
other proceedings. (Stip. § 20)

7. The majority 6f the inspections which give rise to the penalties in these
appeals were performed by Robert Guzek, now an air éuality specialist in vthe
Department’s Southeast Regional Office. He has held the position for two years. Prior to
his role as an air quality specialist, Mr. Guzek was an environmental trainee for one
year. He holds a B.S. degree in Environmental Science from the University of Maine.

(N.T. 12-13)
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JANUARY 3, 2006 CIVIL PENALTY ASSESSMENT
Fugitive Emissions Violations

8. On September 17, 2004, Department Inspector Robert Guzek and
Compliance Specialist Christian Vlot inspected the Rush Valley Eureka facility and-
observed fugitive dust coming from the transfer point from the primary crusher and
from the transfer point from the secondary crusher. (Stip. § 32; Ex. C-37)

9. Some water suppression devices were in use, but were ineffective in
controlling the dust. (Guzek, N.T. 120-26; Ex. C-37)

10. On September 20, 2004, Department Inspector Robért Guzek and Compliance
Specialist Christian Vlot inspected the Chalfont Eureka facility and observed fugitive
dust coming from the belt scraper being used on the conveyor to the final screen house
at the stone crushing plant. (Stip. §21)

11. Mr. Guzek characterized the emissions at Chalfont as “significant” and those
at Rush Valley as “very significant.” (N.T. 26-28; 116)

12. On October 29, 2004, he issued a notice of violation to Eureka requesting an
abatement plan for the observed violations at Chalfont. On November 8, 2004, he issued
a notice of violation for Rush Valley. Both notices fequired that Eureka submit an
abatement plan. (Exs. C-9; C-39) |

13. By letter dated November 22, 2004, Eureka provided abatement plans in
response to the notices of violation. Specifically the plans included the installation of a
water spray at Chalfont and a conveyor cover and dust flaps on the underside of the

crusher at Rush Valley to address the fugitive dust observed at each facility. Eureka
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represented that this work be completed by December 23, 2004. (Exs. C-10; C-40;
Guzek, N.T. 59-60)

14. Although Eureka did add a water spray at Chalfont, it was not added at the
location directed by the Department. (Guzek, N.T. 60; Furey, N.T. 610)

15. The flaps were installed at the Rush Valley crusher during the facility’s winter
shutdown. Although the conveyor cover may have been fabricated, it had not yet been
installed as of Mr. Guzek’s next inspection in April. (Furey, N.T. 607; Guzek, N.T. 132;
Ex. C-41)

16.On April 22, 2005, Department Inspector Robert Guzek and District
Supervisor Shawn Mountain performed an inspection of the Chalfont ‘Eureka facility
during the inspéction of the asphalt plant operations. They observed fugitive dust coming
from three locaiions: the tertiary crusher and screen house, from a window and transfer
point at the secondary crusher, and from an opening in the conveyor cover between the
primary and secondary crusher house. (Stip. § 24; Guzek 62-63; Mountain, N.T. 321-22;
Ex. C-11)

17. Mr. Guzek issued a notice of violation on April 26, 2005, and requested an
abatement plan. By letter dated June 3, 2005, Eureka submitted an abatement plan which
provided that the dobrs and windows were closed during the inspection to control dust
from under the screen house, and the water spray wés adjusted on the conveyer. Also, a
rubber flap was installed to cover the opening in the conveyor cover. (Guzek, N.T. 64-

65; Ex. C-14)
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18. Mr. Furey was surprised to receive a notice of violation from the April
inspection, because he was told that he would have 14 days to come into compliance.
(Ex. C-14; Guzek, N.T. 269-70; Furey, N.T. 680).

19. Even though the violations nofed in the April notice 'of violation were
corrected, Mr. Guzek still recommended further enforcement action against Eureka.
(Guzek, N.T. 228; Ex. C-13)

20. On June 22, 2005, Mr. Guzek was in the vicinity of the Rush Valley facility
and saw dust clouds which appeared to be coming from the Eureka facility. He therefore
inspected the Rush Valley Eureka facility and observed fugitive particulate matter being
emitted to the atmosphere from excavation activities on site. (Stip. § 34; Guzek, N.T.
144-45).

21. Specifically, Mr. Guzek testified that he saw a large earthmover removing
“overburden from above bedrock™ on a portion of the property. Dust was being
generated not only from the activities of the earthmover, but also from the large trucks
which were being loaded and driven down a dirt road. (Guzek, N.T. 144)

22. No water was being applied to suppress dust. (Guzek, N.T. 144-45)

23. The Department’s air quality regulations exempt emissions created from the
“clearing of land.” 25 Pa. Code § 123.1(a).

24. In Mr. Guzek’s view, “clearing of land” in the Department’s air quality
regulation is only removing trees and stumps. Removing the entire “column of soil” to
bedrock is not clearing land. (Guzek, N.T. 249)

25. Mr. Guzek believed that Eureka was removing overburden to begin blasting in

a new area of quarry activity. As of the date of hearing no blasting had yet taken place
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because Eureka was in the process of building a new entrance road. (Guzek, N.T. 247-
48)

26. James Furey, Eureka’s safety director, testified that soil was being removed to
create berms around the perimeter of the property. (Furey, N.T. 665)

27. On June 23, 2005, Department Inspector Robert Guzek inspected the Chalfont
Eureka facility and observed- fugitive dust coming from the primary crusher dump
hopper when trucks were unloaded. Although there was water spray in the area, it was
ineffective at controlling the dust generated from the dumping of aggregate into the
trucks. (Stip. § 25; Guzek, N.T. 68-70; Ex. C-15)

28. Although the violations that he noted in his April inspection had been
resolved, the fugitive emissions that he observed in June were a new source of dust,
which he characterized as “significant.” (Guzek, N.T. 68-70; Ex. C-15)

29. Mr. Furey conceded that dust ‘emanating from the unloading of trucks has
been an ongoing problém. (Furey, N.T. 615-17)

30. On June 28, 2005, Department Inspector Robert Guzek performed a follow-up
inspection of the Rush Valley Eureka facility and observed fugitive dust coming from
the primary crusher point to the conveyor and from underneath the conveyor cover at the
primary crusher. Eureka continued to generate dust from the excavation activities that
Mr. Guzek had observed on June 22. (Stip. § 35; Ex. C-45; Guzek, N.T. 149)

31.‘ Mr Guzek issued a notice of violation on July 6, 2005, based on his June 22
and June 28 iﬁspections of Rush Valley and requested an abatement plan. By letter dated

July 22, 2007, Eureka submitted a plan wherein Eureka stated that it would install a
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misting spray to address the dust at the primary crusher and use a water truck at the
excavation site. (N.T. 146-49; Exs. C-46, C-48)

32. However, the misting spray was not installed until September. (Guzek, N.T.
150)

33. Mr. Guzek, also issued a notice of violation on July 6, 2005, for the June 23
violations he observed at Chalfont and requested an abatement plan. By letter dated July
22, 2005, Eureka submitted an abatement plan. Eureka represented that it had installed a
misting spray to address the dust from the dump hopper. (Ex. C-18; Guzek, N.T. 70)

34. Eureka did not, in fact, install the misting spray until long after the July 22
letter was written. (Guzek, N.T. 75)

35. Mr. Furey testified that it waé a challenge to find a spray nozzle that would be
effective to control dust emitted from the truck loading area. First, Em.'eka utilized a
“deluge” nozzle, which proved to be ineffective. Next, they attempted a misting or
atomizing spray and fog-it nozzles which were not effective. Finally, Eureka installed
fire sprinkler nozzles to control dust. This progression of nozzles took place between
July 2005 ar_ld January 2006. (Furey, N.T. 617-20)

| 36. On August 12, 2005, Department Inspector Robert Guzek inspected the
Chalfont Eureka facility and again observed “significant” ﬁlgitive dust coming from the
primary' crusher dump hopper when trucks were unloaded. (Stip. 9 26; Guzek, N.T. 79-
81)

37. Also, on August 12, 2005, Department Inspector Robert Guzek inspected the
Rush Valley Eureka facility and observed fugitive particulate matter was being emitted

to the atmosphere from excavation activities onsite which were done without any
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fugitive emission control. Mr. Guzek also observed fugitive dust coming from the
primary crusher transfer point to the conveyor and from underneath the conveyor cover
at the primary crusher. (Stip. Y37, 38-49; N.T. 152-53)

38. Mr. Guzek againbissued notices of violation requesting an abatement plan for
the violations that he observed at Chalfont and Rush Valley. (Exs. C-20; C-50)

39. By letter dated September 6, 2005, Eureka submitted an abatement plan for
Chalfont and represented that it had installed misting sprayérs at the dump site to address
the fugitive dust at that location. (N.T. 83; Ex. C-21)

40. Eureka also submitted an abatement plan for Rush Valley by letter dated
September 6, 2005, statiﬁg that it would install more misting sprays and use a water
truck to control emissions from the excavation activities. Eureka, in fact, completed this
work by Mr. Guzek’s next inspection in September. (Ex. C-51; Guzek, N.T. 154-55)

41. By operating water trucks _in. the area of excavation activities and -installing
and operating water sprays at the primary crusher transfer points, Eureka could
sufficiently control fugi’;ive emissions from those sources, as evidenced by the
Department’s inspection of the Rush Valley Eureka facility on' September 9, 2005. (Ex.
C-49; Guzek. N.T. 155-56) |

42. On September 9, 2005, Robert Guzek inspected the Rush Valley facility. He
found that the violations which had been cited in his earlier inspections had been
rectified and that the. facility was in compliance with air quality laws and regulations.
(Guzek. N.T. 155; 254-55; Ex. C-49)

43. On September 9, 2005, Department Inépector Robert Guzek also inspected the

Chalfont Eureka facility and again observed fugitive dust coming from the primary
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crusher dump hopper when trucks were unloaded. He also observed emissions from the
conveyor from the primary crusher near the belt tensioner, from an opening in the cover
for the conveyor leading from the primary crusher, and from underneath the screening

| bin house where excess screenings were being dropped into a wheelbarrow. (Stip. § 27;.
Guzek, N.T. 86-87)

44. This is the third time that Mr. Guzek observed dust from the dump hopper and
the second time he observed dust from an opening in the conveyor cover. (Guzek, N.T.
86-87) |

45. On September 13, 2005, Mr. Guzek iss;ued a notice of violation but does not
recall receiving an abatement plan or any other response from Eureka. ( N.T. 88-90; Ex.
C-23)

46. Mr. Furey testified that the wheelbarrow was removed that day to resolve the
last violation caused by screenings falling from the screening bin house to the
wheelbarrow. (Furey, N.T. 627) |

47. He also testified that he resolved the dust from under the conveyor by closing
a flap and also closed the opening on the conveyor cover to prevent dust. (Furey, N.T.
621-25) |

48. Mr. Furey also testified that his failure to submit an abatement plan was an
oversight. He had submitted inaccurate information in some earlier abatement letters
because he received inaccurate information from his foremen at the site. He had been
told by the Department to make sure data in the abatement letters was complete and

accurate before submitting them. In this particular instance, he was waiting to receive
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new nozzles for dust suppression and simply fbrgot to respond to the NOV. (Furey, NT
628-29) ‘

49. On November 7, 2005, Department Inspector Robert Guzek inspebted the
Chalfont Eureka facility and observed fugitive dust coming from an opening in the
screening houses and also from a belt scraper on the conveyor belt leading to the final
screening house. (Stip. § 28)

50. The opening in the screening house was caused by wi;ld Blowing a panel off
the side of the building. Mr. Guzek characterized this as a “major” source of fugitive
emissions. (Guzek, N.T. 91-92; 223; Furey, N.T. 629-32)

51. After the inépection, Eureka placed a tarp over the opening until the missing
panel could be permanently replaced. (Furey, N.T. 629-31)

52. On November 9, 2005 Mr. Guzek issued a notice of violation to Eureka for
the violations observed during his inspection two days before. He also requested an
abatement plan, but does not recall receiving one from Eureka. (N.T. 103; Ex. C-27)

53. However, Mr. Furey testified that the conditions observed by Mr. Guzek were
abated. The opening in the screen house was covered with a tarp, and the condition from
the bélt scraper was abated by making sure the water spray was on. (Furey, N.T. 634-36)

54. On November 21, 2005, Department inspector Robert Guzek inspected the
Warrington Eureka facility and observed fugitive dust coming from three locations: the
primary crusher dump hopper when trucks were unloaded, from the transfer point from
the primary crusher to the conveyor, and from the secondary crusher house. There was
little water suppression operating at the facility during his inspection. (Stip. ] 40; Ex. C-

55; Guzek, N.T. 164-66; 169-75)
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55. Mr. Guzek issued a notice of violation dated November 23, 2005 for the
violations that he observed at the Warrington facility. (Ex. C-57)

Penalty Calculation "

56. Christian Vlot serves as an environmental protection compliance specialist
with the Department’s Southeast Regional Office. He has held that position for
approximately three and a half years. Before that he was an air quality specialist and had
occasion to inspect Eureka’s Rush Valley and Chalfont facilities in that role. (N.T. 348-
51)

57. He calculated the civil penalties assessed against Eureka in January and June
2006. Generally, he receives a packet from his supe_rvisor, William Stroble, which
includes the enforcement memo and associated documents, such as the notices of
violation, abatément letters, and inspections reports. Thereafter he consults the
Department’s civil penalty policy and the Air Pollution Control Act in order to calculate
a civil penalty. (Vlot, N.T. 356; see Ex. C-69)

58. Ms. Carlini reviewed the civil penalty calculation with the Notices of
Violations and consultation with her staff and made the final decision to include the
penalty amount calculated by Mr. Vlot ‘in the January 3, 2006 Air Pollution Abatement
Order and Assessment of Civil Penalties. (Carlini, N.T. 493-509; Vlot, N.T. 388-410)

59. On January 3, 2006, the Department issued an Air Pollution Abatement Order
and. Assessment of Civil Penalties totaling $136’,300 to Eureka which is subject to this

appeal. (Stip. 43)

3 Bureka was also placed on the Compliance Docket on January 3, 2006. See
Findings of Fact below. -
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60. For each fugitive emission violation at each of Eureka’s three facilities he
applied the Department’s policy and the stafutory factors for calculating civil penalties in
the Air Pollution Control Act in the same manner. Accordingly, for each fugitive dust
violation, he charged Eureka with a series of $6,500 i)énalties. (Vlot, N.T. 371-72)

61. Speg:iﬁcally, the factors he considered were _environmental impact, degree of
willfulness and compliance history:

a. He determined that each violation was of “moderate” environmental
impéct because the facility is an “ongoing violator.”

b. Each violation was “willful” which is defined by the policy as
“.intentional”.or “reckless.” He chose this level of knowledge because
the company was very aware of the requirements of the Department’s
regulations and what is needed to comply with them.

c. Using a penalty matrix, this established a base penalty of $2,500 for
each violation, which is the maximum penalty in t};e range. Mr. Vlot
chose the maximum to take deterrence into account. He also took into
account that the lower penalty assessed in 2004 was ineffective in
'deter'ring future violations by Eureka.

d. That number was doubled for Rush Valley and Chalfont, because
those facilities hold a permit, therefore Eureka should be aware of the

regulatory requirements.*

4 Although Mr. Vlot initially believed that Warrington was also a permitted
facility when he first calculated the penalty, the Department corrected that error and
amended the penalty charged to the violation at Warrington. (Stip. Y 45) '
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e. Mr. Vot then applied a 30% multiplier to the penalty because of
Eureka’s compliance history and because he considered Eureka to be a
recalcitrant violator.
(N.T. 365 - 69)

62. In Mr. Vlot’s view, the willful category was appropriate because Eureka was
aware of the regulatory requirements relative to fugitive emissions, but plainly
disregarded those requirements. (Vlot, N.T. 375)

63. Eureka’s conduct related to the fugitive emissions violations was reckless.
(See generally testimony of Robert Guzek and Francine Cérlini and discussion below).

64. The Department’s guidance document for the assessment of civil penalties for
fugitive emissions requires that the base penalty is to be doubled if the facility holds a
permit. Mr. Vlot initially testified that he believed that the rationale for the doubling of
the penalty was that a permitted facility would have a heightened knowledge of what the
regulations require as compared to the general public. (Vlot, N.T. 364, 367, 417-18; Ex.
C-69)

65. There was no difference in the conduct which gave rise to the violations at
.Rush Valley and Chalfont and the conduct which gave rise to the violations at
Warrington, which does not hold a permit. (Vlot, N.T. 418)

66. However, the doubling policy only applies to visible emissions violations and
not to violations of permit conditions. Mr. Vlot did not know why the policy treated
these two classes of violations differeﬁtly relative to doubling the base penalty. (Vlot,

N.T. 378, 435)
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67. Francine Carlini testified that the “doubling” policy was probébly developed
" as a means to take the size of the facility into account. (Carlini, N.T. 511-12)

68. Although Eureka’s emplgyees were generally considered polite and did
respond to af least some of tile notices of violation, no adjustment was made to the
penalty assessment for a “degree of cooperation” because each violation wés discovered
by the Department and not reported by Eureka. Mr. Vot also considered that many of
the abatement measures took a long time to install. (Vlot, N.T. 390-91)

69. Although there were at least some occasions when the inspection repdrts
noted that fugitive dust left the Eureka property, there was no direct evidence of a
specific harm to the welfare or the safety to the public or harm to plant or animal life
caused by these specific fugitive dust emissions. (Vlot, N.T. 410-12; 437)

- 70 Althc;ugh there had not been previous violations at the Warrington facility,
Mr. Vlot considered Eureka as a whole in concluding that they had a poor compliance
history. (Vlot, N.T. 433-35)

71. The total penalty for fugitive emissions charged for six violations at Rush
Valley on September 17, 2004, June 22, 2005, June 28, 2005 and August 12, 2005, is
$39,000 (6 x $6,500). (Ex. C-70) | |

72. The total penalty for fugitive emissions charged for 11 violations at Chalfont
on September 20, 2004, April 22, 2005, June 23, 2005, August 12, 2005, September 9,
2005 and November 7, 2005, is $71,500 (11 x $6,500). (Ex. C-70)

73. The total amended penalty for three fugitive emission violations ét the

Warrington facility on November 21, 2005, is $9,750 (3 x $3,250). (Ex. C-70; Stip q 45)
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Failure to Maintain Records

74. Eureka’s operating permits for Chalfont and Rush Valley require Eureka to
monitor NO; and VOC emissions on a rolling basis and also maintain certain pressure
drop and maintenance and inspection records. (Stip 9 65, 66; Exs. C-4, C-5)

75. On September 17, 2004, Department Inspector Robert Guzek and
Compliance Specialist Christian Vlot inspected the Rush Valley facility and observed
that Eureka was failing to keep VOC and NO, emissions records for the Rush Valley
facility in the manner required by the operéting permit, records of daily facility
monitoring for malodors, visible emissions, and fugitive emissions, and was not keeping
any maintenance log for the of the tertiary crusher. (Stip. § 31; Guzek, N.T. 117)

76. On September 20, 2004, Department Inspector Robert Guzek and Compliance
Specialist Christian Vlot inspected the Chalfont facility, and Mr. Guzek requested that
Eureka provide the Department with required VOC and NOy emission rolling records.

Eureka did not provide those records to the Department upon its request. (Stip. §22)

77. Based on Eureka’s inability to provide the Department with the VOC and NO,
emissions records on September 20, 2004, the Department de‘termined that Eureka was
not calculating the VOC and NO, emissions records for the Chalfont Eureka facility in
the manner required by its operating permit. (Stip. §23)

~78. The Department received the first properly completed rolling records for Rush
Valley and Chalfont in April 2005. (Guzek, N.T. 133)
79. The purpose of a rolling record is to ensure that at no time is a facility

violating 12-month VOC or NOy limits. It is calculated by tracking monthly emissions,
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adding the monthly total to the previous eleven monthly totals, .dropping the oldest
month from the total. This creates a twelve-month rolling window. (Guzek, N.T. 29-30)

80. Chalfont’s operating permit requires that total emissions of VOC and NO,

‘remain less than 24.9 tons per year on a twelve-month rolling basis. (Ex. C-5; Guzek,

N.T. 29)

81. In 2003, Chalfont emitted 3.6 tons of NO, and 4.2 tons of VOCs. (Guzek,
N.T. 214; Ex. A-20)

82. However, although he was aware of annual emissions reporting for the
facilities, Mr. Furey did not know how to create a rolling record for NO, or VOCs. -
(Guzek, N.T. 222-23; Furey, N.T. 598-602, 719; Ex. C-10)

. 83. The rolling record requirement was probably not a permit condition before
2003. (Carlini, N.T. 506-507)

84. Eventually, Mr. Furey was able to acquire a software program that would
generate rolling emission records and created a report that was acceptable to the
Department. (Furey, N.T. 598-602) |

85. Mr. Furey also testified that the daily maintenance records are kept by the site
supervisors; although he might check to see if they are available, he does not read them.
(Furey, N.T. 705-06; 717-18)

86. These records do not require calculation and Eureka began maintaining them

some time after receiving the NOV. (Furey, N.T. 603)
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Penalty Calculation

87. Mr. Vlot also calculated the civil penalty for the failure to maintain rolling
records for NO, and VOCs at Rush Valley and Chalfont, and failure to maintain daily
site monitoring records at Rush Valley. (Vlot, N.T. 376; Ex. C-70)

88. These violations are classified as permit violations. For the base penalty he
chose the middle of the range of $500 because Eureka has had recordkeeeping violvations
in the past. But he only charged for one day of violation. He .made a 40% upward
adjustment of the penalty for compliance history and environmental impact because he
considered Eureka an ongoing and recurring violator. (Vlot, N.T. 377)

89. The amount of time it took Eureka to produce the records and degree of
willfulness were accounted for by placing the violations in the middle of the penalty
range. (Vlot, N.T. 379)

90. Accordingly, Mr. Vot calculated a $700 penalty for each of three
recordkeeping violations at Rush Valley on September 17, 2004 and‘ $700 for each of
two recordkeeping violations at Chalfont on September 20, 2004. The total penalty for
failing to maintain rolling records of VOCs, rolling records of NOy and daily site
monitoring records waé $3,500. (Ex. C-70) |

91. Mr. Vlot also calculated a civil penalty because proper maintenance records
were not being maintained at Rush Valley on September 17, 2004. He chose $1,000 as
the base penalty which is in the upper end of the penalty range because Eureka had been
penalized for a similarv violation in the 2004 consent agreement. He adjusted the penalty
by 40% for compliance history and moderate environmental impact, for a total penalty

of $1,400. (Vlot, N.T. 380-81)
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Broken Manometer

92.0On April 22, 2005, Department Inspector Gﬁek and District Supervisor
Shawn Mountain inspected the Rush Valley facility and observed that the manometer on
the facility’s tertiary crusher was cracked, disconnected and inoperable.(Stip.  33)

93. The baghouse, an air pollution control device, acts as a “large Vacuulﬁ
cleaner” to filter particulate matter. Pressure drop records, as measured by a manometer,
provide data concerning the operation of the bags in the baghc‘)use and indicate when
they need to be cleaned or replaced. (Guzek, N.T. 135-37)

94. 1t probably broke sometime during the winter, but Mr. Guzek testified that
without proper reco;'ds, it is not possible to know for sure. (Guzek, N.T. 137-38; Furey,
N.T. 708-09)

95. Condition 004 for the tertiary crusher at Rush Valley, requires Eureka to
“maintain pressure drop monitors in operable condition on all fabric collectors which are
associated with air contamination sources for this source.” (Ex. C-4 at 27)

96. After receiving a notice of violation dated May 16, 2005, by letter dated June
28, 2005, Eureka represented that a new manometer had been installed. (Ex. C-44)

97. However, when Mr. Guzek inspected Rush Valley on June 22, 2005, and June
28, 2005, the manometer was mounted but was not completely installed or running, His
report does not note that the tertiary crusher was operating. (Guzek, N.T. 145-46; Ex. C-
5 _ _

98. On July 7, 2005, Department Inspector Robert Guzek inspected the Rush

Valley Eureka facility and observed that Eureka had connected and installed an operable

439



manometer for the tertiary. Eureka states that it installed the new manometer for the
tertiary crusher at the Rush Valley Eureka facility on July 7-,>2005. (Stip. § 36)

99. Mr. Furey testified that the tertiary crusher was not operating until the new
manometer was installed. (Furey, N.T. 659)

100. However, the primary crusher was operating beginning in March 2005,
after the winter shutdown. The primary crusher, which crushes coarse rock from the
surge pile, is not attached to the baghouse on the tertiary crusher. (Furey, N.T. 712; Ex.
C-45)

Penalty Calculation

101. Mr. Viot calculated the civil penalty for the inoperable manometer. As with
the failure to maintain the records, Mr. Vlot chose $1,000 for the base penalty which is
on the high end of the range for violations of permits or plan approvals. (Vlot, N.T. 382)

102. Although the manometer was out of operation at least from April 2005 until
July 2005, he only charged Eureka with one day éf violation. But he adjusted the penalty
upward by 40% for moderate impact and because Eureka is an ongoing violator. (Vlot,
N.T 382) |

103. The total penalty for failing to have an operable manometer on the tertiary
crusher at Rush Valley was $1,400. (Vlot, N.T. 382; Ex. C-70)

COMPLIANCE DOCKET AND JUNE 29, 2006 CIVIL PENALTY ASSESSMENT

104. On January 3, 2006, the Department placed Eureka on the Air Quality
Compliance Docket and notified Eureka of such action and its consequences. (Stip. § 44;

C-73)
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105. That decision wasb made primarily by Francine Carlini, the Regional
Program Manager for Air Quaﬁty. She was aware of the history of the Eureka facilitiés
based on her past enforcement actions. In making her decision she consulted her staff as
well as the Department’s internal guidance and policy documents. (Carlini, N.T. 493-94;
Strobel, N.T. 452)

106. She expressed her frustration that after negotiating the 2004 Consent
Assessment of Civil Penalty, Eureka continued to commit the same types of violations.
She was also aware that Eurekavwas not always submitting abatement plans as requested
by notices of violation. (Carlini, N.T. 492, 495) |

107. After she learned of the fugitive dust situation relative to the earthmoving
_ activities at Rush Valley in June and August 2005, she decided to move forward to place
Eureka on the Cbmpliance Docket. (Carlini, N.T. 492; 530)

108. Her decision was based upon her conclusion that Eureka lacked the ability
and intentién to comply with the Department’s regulations. (Carlini, N.T. 530-31)

109. A significant factor in determining that Eureka lacked the ability or intention
to comply with the regulatiqns was its failure to respond to three of the notices of
violation. (Carlini, N.T. 537; Strobel, N.T. 469; Ex. C-73)

110. Although as of January 2006, Rush Valley was deemed “in compliance” and
Warrington only had one violation in five years, Ms. Carlini took a more global view Qf
the Eureka facilities in her conclusion that Eureka lacked the intent to comply with the
law. She considered the compliance histo;'y of the three Eureka facilities as a totality,
and the number of yeafs that the Department had invested in Eureka which had failed to

achieve a commitment to compliance on the part of Eureka. (Carlini, N.T. 537-38)
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111. Ms. Carlini also believed that Eureka should have been aware that it might
be i)laced on the Compliance Docket based on past meetirigs between Eureka and the
Department leading up to the 2004 CACP. Additionally, in her view the Department had
been “on a campaign to try and get Eureka into compliance over a number of years.”
(Carlini, N.T. 495; see also, Carlini, NT 551-53; see also, Guzek, N.T. 272)

112. Although the Department had no»meeting prior to the January 2006 letter,
specifically discussing compliance, Ms. Carlini felt that ther;e had been so many
intéractions between the Department and Eureka from numerous inspectiohs'that Eureka
should have been aware that their lack of compliance was a serious issue. (Carlini, N.T.
539-43; see also, Stroble, N.T. 466-69)

113. Shortly before placement on the Compliance Docket, on December 12,

-2005, the Department received Plan Approval Application No. 09-0031 to install a
replacement asphalt plant at thé Rush Valley Eureka facility. The Department notified
Eureka by letter dated December 21, 2005 that it had determined ﬁat plan approval
application to be complete. (Stip. 742)

114. On January 23, 2006, the Department notified Eureka by letter that it had
stopped review of its Plan Approval Application No. 09-0031 to install a replacement
asphalt plant at the Rush Valley Eureka facility because of its placement on the
Compliance Docket and informed Eureka that it would not resume its review until
Eureka complied with the order requirements of the January 3, 2006 Air Pollution

' Abatemént Order and Assessment of Civil Penalties. (Stip. § 46)

115. On January 31, 2006 Eureka’s counsel sent the Department a letter in

respohse to the January 3, 2006 Air Pollution Abatement Order and Assessment of Civil
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Penalties which required Eureka to submit by February 1, 2006 short-term compliance
plans for all three Eureka facilities. (Stip. § 47)

116. On February 3, 2006, representatives of the Department and Eureka met to
discuss compliance generally, and, specifically, the January 3, 2006 civil penalty
assessment and the significance of the Compliance Docket for Eureka, achieve long-
term compliance and for submission of plans to the Department. (Stip. § 49; Mountain,
N.T. 331)

117. Specifically, Eureka discussed its efforts to acquire and install a more
effective wet suppression system for the quarries. (Morrissey, N.T. 757-59; Mountain,
- N.T. 333)

118. The Department suggested ‘that Eureka consider a NESCO system. This
system apparenﬂy was in use at another quarry facility and was consideréd effective at
controlling dust emission. (Morrissey, N.T. 759; Mountain, N.T. 333-34; Strobel, N.T.
462)

119. James Morrissey, the president and owner of Eureka, participated in the
meeting. He testified that he agreed to investigate both a Johnson March system that
Eureka was already looking into, and also the NESCO system suggesfed by the
Department. (Morrissey, N.T. 747, 756, see also Strobel, N.T. 458)

120. One week after the Compliance Docket meeting, on February 10, 2006,
District Supervisor Shawn Mountain and former Inspector Rebecca Schremp inspected
the Chalfont Eureka facility and observed fugitive dust coming from the primary crusher
during dumping of trucks and from the crusher itself during operation, the loading of bin

trucks from the bottom of the Creek Screen House, the use of the haul road in the pit by
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truck traffic, and from the Creek Screen House in the area where the upper conveyor
enters the building. (Stip. 9 29; Mountain, N.T. 305-309, 339; Ex. C-28)

121. The purpose of this inspection was to determine the status of the ongoing
violations at Eureka for the purpose of negotiating a consent order after the February 3™
meeting. (Mountain, N.T. 306)

122. Eureka continued to have problems with dust generated at the priniary
crusher and dump hopper. Further, the fire sprinkler water sprays which had been
installed had very low water pressure and were not effective in controlling dust.
(Mountain, N.T. 307)

123. Although Eureka was not using water on the haul road, the rest of the
facility was wet and they were using water trucks elsewhere. (Mountain, N.T. 309)

124. Mr. Furey testified that in his view it was unsafe to put water on the haul
road because the steep portion going into the quarry pit would get icy and create a
hazard for thé trucks. (Furey, N.T. 642-43) |

125. Although Mr Furey conceded that the water nozzles at the primary crusher
were not completely satisfactory, he testified that Eureka was in the process of
investigatiﬁg the new v;/et suppression system at that time. (Furey, N.T. 638)

126. Additionally, when the Water truck is being filled, the water spray is affected
because the two use the same water pump. (Furey, N.T. 638)

127. Other areas of dust were corrected with the installation of rubber curtains

and flaps. (Furey, N.T. 638-39)
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128.. Mr. Mountain also inspected Warrington on February 10, 2005, but noted no
violations. The plant was not operating because they wer‘e doing some maintenance
activities. (Mountain, N.T. 328-30; Ex. C-59)

129. On March 1, 2006, Eureka submitted to the Department a letter setting forth
its plans to achieve iong—term compliance with the violations contained within the
January 3, 2006 Air Pollution Abatement Order and Assessment of Civil Penalties. In
that letter, Eureka détailed how it evaluated control systems propo'sed by Johnson March
- Systems, Inc. and NESCO and ultimately selected NESCO to install new wet
suppression control device systems at the three Bucks County facilities subject to this
appeal. With the plan, Eureka provided the Department with NESCO’s proposals to
install these systems. (Stip. § 50; Morrissey, N.T. 760; Ex. C-76)

130. Mr. Morrissey testified that he put pressure on Mr. Furey to get the systems
installed as soon as possible. (Morrissey, N.T. 761)

131. On or about April 14, 2006, the Department received an application from
Eureka for a plan approval for a wet dust suppression air-cleaning device for its existing
stone crushing plant at the Rush Valley, Chalfont and Warrington facilities. (Stip. 4 51,
53, 54; Exs. C-83, C;84, C-85) '

132. However, these applications could not be approved as long as Eureka
remained on the Compliance Docket. (Ex. C-73; Furey, N.T. 694; Ex. A- 86)

133. On May 1, 2006, the Department and Eureka entered into a Consent Order
and Agreement. The terms and conditions to which the parties agreed are contained in
the May 1, 2006 COA. The Department also femoved Eureka from the Compliance

Docket. (Stip. ] 54, 55; Carlini, N.T. 510-11, 515)
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134. Ms. Carlini viewed the placement of Eureka on the Compliance Docket as
successful, because Eureka sought a meeting and met with the Department within one
month and committed to installing the wet suppression system and putting an
environmental management program into practice. (Carlini, N.T. 495-96)

135. After meeting with Mr. Morriséey and the issuance of the May 1 consent
agreement, Ms. Carlini had instructed her group that if Eureka was operating the existing
wet suppression system “as well as they could,” they could exercise discretion and not
penalize Eureka for dust violations. (Carlini, N.T. 515, 554-55; see also, Guzek, N.T.
292; Strobel, N.T. 462-63)

136. On May 23, 2006, Department Inspector Robert Guzek and former
Inspector Andrea Kalup inspected the Chalfont Eureka facility and observed that Eureka
had begun installation of two NESCO wet suppression control device systems at the
Chalfont facility’s stone crushing plant without first obtaining a plan approval from the
Department. (Stip. § 30; Guzek, N.T. 105-06; Ex. C-33)

137. On May 23, 2006, Department Inspector Robert Guzek and former Inspector
Andrea Kalup inspected the Warrington Eureka facility and observed that Eureka
installed and operated a NESCO wet suppression éontrol device system at the
Warrington Eureka facility’s stone crushing without first obtaining a blan approval and
an operating permit from the Department. (Stip. § 41; Guzek, N.T. 177-78)

138. At Warrington, the system was in operation and was suécessfully controlling
fugitive dust at the primary crusher and dump hopper. (Guzek, N.T. 180)

139. After the inspections the NESCO systems were taken off-line and locked out

by May 24, 2006. (Guzek, N.T. 108, 184; Furey, N.T. 649; Exs. C-36; C-65)
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140. Mr. Morrissey immediately contacted Ms. Carlini to arrange to meet with
her. He did not believe that- he had to wait for a plan approval before installing the wet
suppression systems. Ms. Carlini e;plained the legai requirements for installing the
NESCO system and assured Mr. Morrissey that if he operated the systems that he had in
place the best that he could, Eureka would not receive further penalties. (Morrissey, N.T.
763-64; Carlini, N.T. 554; see also Furey, N.T. 645)

141. Mr. Guzek inspeofed Warrington on June 12, 2006. He stopped because he
saw fugitive dust at the facility as he was driving by. (Guzek, N.T. 186) ‘

142. He observed dust from the final two screen houses. (Guzek, N.T. 186; Ex.
C-63)

143. Mr. Furey testified that the water suppression was not working at the screen
house because z; valve was broken. The system was shut off so that it could be replaced.
(Furey, N.T. 678-79) |

144. The water nozzle was turned back on within a half hour of his arrival.
(Guzek, N.T. 185-87; 210-12)

145. Although Eureka was removed from the Compliance Docket on May 1,
2006, on June 29, 2006, the Departmént issued an Assessment of Civil Penalties to
Eureka, totaling, as amended, $48,750. (Stip. 9 56)

146. Mr. Vlot calculated two civil penalties for Eureka’s installation of the
NESCO system at Chalfont and Warrington without a plan approval, and also a penalty
for operating the NESCO system without a plan approval at Warrington. (Vlot, N.T.

402; Ex. C-77)
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147. In Mr. Vlot’s view, the installation of the system without a plan approval
was intentional because Eureka was well aware of the requirement for a plan approval
from meetings and other communications from the Department. However, the violation
had a low environmental impact. Therefore he assessed a base penalty of $5,000 for each
violation. He then applied a 30 % multiplier for Eureka’s compliance history of a total
~ penalty of $6,500 for each of the three violations. (Vlot, N.T. 403-08; Ex. C-77)

148. Mr. Vlot calculated civil penalties of the June 12 fugitive dust violation at
War_n'ngton, and the four dust violations at Chalfont on February 10, in the same manner
as he calculated tﬁe penalties for the January assessment, and assessed $6,500 for each -
fugitive dust violation. The penalty for Warrington was later reduced to $3,250 because
it does not hold a permit. (Vlot, N.T. 399; Stip. §57)

149. Although these violations were addressed by Eureka within a short period of
time, Mr. Vlot did not lower the penalty calculation to take into account a degree of
cooperation. (Vlot, N.T. 421-23)

150. Mr. Furey received draft permits for ét least one of the NESCO units
sometime during the summer of 2006. At some point after that the permit reviewer at the
Department left and was replaced with another reviewer, who had additional comments
on the applications. The permits for the NESCO systems were issued by the Department

in November of 2006. (Furey, N.T. 650-52; Guzek, N.T. 196; Stip. Y 60-62)
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- DISCUSSION

Standard of review

In an appeal from a éivil penalty assessment, it is the Department which bears the
burden of proof.’ Specifically the Department must prove by a preponderance of the
evidence that there is a factual basis for the violations charged and that the civil penalties
assessed are a reasonable fit given the circumstances of the violation.®

Our review is de novo. Where we find that a penalty is not a reasonable fit for a
violation, we may adjust the penalty acﬁcordingly.7 While the penalty matrix utilized by
the Department to calculate penalties is a useful tool, we are not bound by it. Rather, we
are guided by the factors provided for in the Air Pollution Control Act.®

THE JANUARY 2006 CIVIL PENALTY ASSESSMENT

Fugitive emissions violations

Except for the civil penalties relating to Eureka’s “excavation” activities at Rush
Valley on June 22, 2005 and August 12, 2005, Eureka doés not challenge its liability for
the fugitive dust violations in the January 2006 assessment. However, Eureka argues that
the amount of those penalties, $6,500 for each violation at Rush Valley and Chalfont and

$3,250 for each violation at Warrington, is unreasonably high. We agree only in part.

525 Pa. Code § 1021.122(b)(1).

¢ Keinath v. DEP, 2003 EHB 43,

7 Keinath. ‘

8 E.g., Sunoco, Inc.(R&M) v. DEP, 2004 EHB 467; Keinath, 2003 EHB at 52.
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Our review of a civil penalty assessment under the Air Pollution Control Act is
guided by Section 9.1:
In determining the amount of the’penalty, the department shall consider
the willfulness of the violation; damage to air, soil, water or other natural
resources of the Commonwealth or their uses; financial benefit to the
person in consequence of the violation; deterrence of future violations;
cost to the department, the size of the source or facility; the compliance
history of the source; the severity and duration of the violation; degree of
* cooperation in resolving the violation; the speed with which compliance is
ultimately achieved; whether the violation was voluntarily reported; other
factors unique to the owners or operator of the source or facility; and other
relevant factors.’”
The Department, utilizing a penalty matrix from a guidance document for the assessment
of civil penalties under the Air Pollution Control Act, considered most of these factors to
develop a penalty amount for the fugitive dust violations at the Eureka facilities.
Specifically, Christian Vlot testified that he began with a base penalty in the range of
$1,500 to $2,500, which the matrix sets for a willful violation of moderate environmental
impact for fugitive emissions. He chose the highest base penalty in the range, to create a
deterrent effect because the lower penalty assessed in 2004 was ineffective at deterring
future violations. The guidance document calls for doubling the penalty for permitted
facilities. Mr. Vlot additionally applied a 30% multiplier because of Eureka’s compliance
history and because he considered Eureka to be a recalcitrant violator. Based on these
calculations, each fugitive dust violation at Rush Valley and Chalfont, permitted

facilities, was assessed a penalty of $6,500. Each dust violation at Warrington, which is

not permitted, was assessed a penalty of $3,250 for each violation.

935 7P.S. § 4009.1.
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Eureka argues that these penalties are unreasonably high. Specifically, it argues
that it is not reasonable to double the penalty simply because a facility holds a permit; the
Department had no specific evidence of environmental damage caused by the fugitive
emissions; that the violations were at most negligent and not willful; and that Eureka’s
compliance history formed the basis for multiple and overlapping enhancements to the
penalty. We will deal with each of these arguments in order.

We agree that doubling the penalty for two facilities was not reasonable. No
witness from the Department had a clear reason for doubling a fugitive emission penalty
when a facility holds a permit. M. Vot testified that he doubled the base penalty because -
it was directed by the guidance document. ‘Francine Carlini also testified that the
guidance was drafted by the policy. office and it was her “belief” that the doubling was
directed to address the size of the facility.

However, there was no specific evidence that the Rush Valley and Chalfont
operations were significantly different from the Warrington ’operation or that the
emissions violations were significantly worse at the permitted facilities than those
observed at Warrington. The Department introduced no evidence of the size of the
Eureka quarries as compared to any other facility. Accordingly, there is no reasonable
basié for doubling a penalty simply because a facility holds a permit. An operator’s level
of knowledge is already accounted for by establishing a degree of willfulness. The size
and impact of the particular violation are also accounted for by the base penalty assigned

to a particular violation.'’

10 See American Auto Wash, Inc. v. Department of Environmental Protection, 729
A.2d 175 (Pa. Cmwlth.), petition for allowance of appeal denied, 743 A.2d 923 (Pa.
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Eureka argues that the penalty should be reduced because its conduct was
“negligent” and not “willful.” We disagree and conclude that Eureka’s conduct was at
least “reckless.”

We have defined the various levels of culpability applicable to assigning a value
to a civil penalty many times:

An intentional or deliberate violation of law constitutes the

highest degree of willfulness and is characterized by a

conscious choice on the part of the violator to engage in

certain conduct with knowledge that a violation will result.

Recklessness is demonstrated by a conscious disregard of

the fact that one’s conduct may result in a violation of the

law. Negligent conduct is conduct which results in a

violation which reasonably could have been foreseen and

prevented through the exercise of reasonable care.'!
Eureka clearly had issues with fugitive dust violations in the past, and in fact paid a civil
‘penalty as a result of those violations. It engaged in settlement discussions with the
Department, including Francine Carlini, where Ms. Carlini expressed her concern about
the continuing violations at Eureka facilities. Yet Eureka continued to operate in such a
manner that fugitive emissions continued to occur. Many of the abatement measures that
were put into place were as simple as closing windows and doors, which could easily

have been achieved with a simple self-inspection'? without the involvement of the

Department.

1999)(where the base penalty is established based on throughput, it was unreasonable to
apply a ten percent multiplier based on the same factor.)

Y 202 Island Car Wash, L.P. v. DEP, 2000 EHB 679, 694 (quoting Phillips v.
DER, 1994 EHB 1266, aff°d, 2651 C.D. 1994 (filed June 16, 1995 Pa. Cmwlth.)).

2 In fact, the Eureka permits require these inspections. Exs. C-4; C-5. No doubt
Eureka’s efforts to remain compliant were hampered by their failure to routinely keep
fugitive emission monitoring and inspection records. See Guzek, N.T. 135.
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It is true that Mr. Furey.attempted to obtain various sorts of water nozzles at
various locations and insfalled flaps and covers in problem areas. However, he waited for
the Department to issue a notice of violation for problem areas rather than proactively
working to bring the operations at the Eureka plants into compliancek. He thgn failed to
follow up adequately with the site foremen to make sure the abatement measures were
both installed and conéistently in use.

A quarry operator has an affirmative duty to provide an adequate dust suppression
system when and where it is necessary.” A commitment to compliance must be
communicated to those working in facilities which are regulated by the Department.
Eureka does not appear to have done this effectively even after the 2004 civil penalty
assessment. Therefore, while we may ndt classify their conduct as “willful” in the sense
that they delibérately violafed the Department’s regulations, Eureka’s .éonduct was
clearly reckless. Eureka knew that the Department was concerned about fugitive dust
enﬁssions from the facility and knew that it was an ongoing problem, but they chose not-
to develop an effective program to control dust emissions.

We .therefore approve a total penalty for thes¢ fugitive dust violations of
$58,500.!* A penalty of $3,250 forveach fugitive dust violation in the operations portion
of the quan'iesv is a reasonable fit for each violation in view of the reckless nature of
Eureka’s violations. However, we reject the doubling of the penalty solely on the basis

that the facility is permitted.

, 13 Eureka Stone Quarry, Inc. v. Commonwealth, 544 A.2d 1129 (Pa. Cmwilth.
1988).
1 18 violations x $3,250 = $58,500.
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Eureka does challenge its liability for civil penalties assessed at Rush Valley for
fugitive dust related to its excavation operations on June 22, 2005 and August 12, 2005.
Specifically, Eureka argues that the activities observed by Mr. Guzek fall within the
exception to fugitive dust emissions for “clearing of land” in the Department’s

Vregulations. We disagree.

Secﬁon 123.1 of the Department’s regulations, prohibits the emission of a fugitive

air contaminant, except for those from the following sources:
(1) Construction or demolition of buildings or structures.
(2) Grading, paving and maintenance of roads and
streets. '
(3) Use of roads and streets. Emissions from material in
or on trucks, railroad cars and other vehicular equipment
are not considered as emissions from use of roads and

streets.
(4) Clearing of land."

The Department argues that cleaﬁng the surface of the land down to bedrock is not
“clearing of land” and therefore Eureka’s excavation activities do not fall within the
exception of Section 123.1(a) (4). The Department concedes that “clearing of land” is not
defined by the air quality regulations, but that its intefpretation is reasonable and the
Board must defer to its reasonable interpretation pursuant to the NARCO'® decision.

We agree with the Department’s interpretation of the regulation language,
“clearingr of land” means only the removal of trees, stumps and scrub from the surface of

the land, but not the removal of “overburden” down to bedrock. Although that phrase is

1925 Pa. Code § 123.1(a).
18 Department of Environmental Protection v. North American Refractories Co.,
791 A.2d 461 (Pa. Cmwlth. 2002).
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not explicitly defined in the regulations there is a significant body of case law which
supports the Department’s position that there is a common understanding of the meaning
of the word. Our experience with lan(i}.clearing is based primarily on cases involving the
proper management and disposition of waste as a result of land clearing. In each one of
these cases, the “land clearing” that developed the waste was initiated by the removal of
trees, shrub and their stumps presumably for further processing. In Stine Farms and
Re@cling, Inc., we approved penalties for violation of a Department’s order requiring
Stine to cease the open burning/or disposal of waste in violation of a consent decree that
required the cessation of open burning and disposal of waste, including stumps and “land
clearing debris” on the property.!” In Fifer we denied a petition for supersedeas that
contended that forest material derived from “land clearing operations,” including stump
and tree grindiné used to produce mulch, a marketable material, was product rather than
waste.'® More recently, in Banfe Soil and Mulch, Inc., we rejected a motion for summary
judgment concerning the Department’s order requiring the appellant to remove all land
clearing, grubbing and excavation waste, including, but not limited to trees, brush,
stumps and vegetative material.'”” While tree and stump removal will require the
excavation of some soil in order to fully .remove the stump, none of these cases involved
any other excavation activities. We see no reason to apply a different understanding of
“land clearing” to Eureka’s activities here.

Indeed, it é.ppears to us that the removal of soil to bedrock to provide material for

a berm around the perimeter of the property, as testified to by Mr. Furey, is part of

17" Stine Farms and Recycling, Inc. v. DEP, 2001 EHB 796.
18 Fifer v. DEP, 2000 EHB 1234.
% Banfe Soil and Mulch, Inc. v. DEP, 2006 EHB 672.
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Eureka’s mining activity rather than mere clearing of land. This activity not only exposes
more rock for mining but also provides soil forb a protecti;'e berm that Eureka found
desirable for its continuation of mining.

Two penalties of $6,500 for these excavation activities were assessed for two days
on June 22, 2005 and August 12, 2005. Mr. Guzek testified that on these dates Eureka
was removing topsoil and overburden down to bedrock in preparation for blasting |
activities but was not taking any precautions to reduce the dust an.d that the activity was
producing significant dust®® Mr. Viot, as in other fugitive dust penalty assessments,
doubled the penalty to a total of $13,000. We conclude that a penalty of only $3,250 for
each day of violation, or a total penalty of $6,500, is a reasonable fit for these violations
.as a result of our holding that doubling the penalty on the sole basis that the facility holds
a permit is unreasonable. -

Recordkeeping Violations

The Departmeﬁt assessed a civil penalty against Eureka for failing to maintain
rolling records for VOCs and NOy at Rush Valley and Chalfont, and for failing to
maintain site monitoring and baghouse records at Rush Valley. Eureka does not challenge
the violations themselves, but argues that the peﬁalties assessed are unreasonable,
because the violations were nbt willful and caused no environmental damage. Eureka also
takes the position that the NO, and VOC record violations were not repeat violations and
that it was inappropriate fqr the Department to use deterrence as a factor in setting the
penalty amount because such a long period of time elapsed between the violations and the

penalty assessment.

20 Stip. 14 34, 37, 38-49; Guzek, N.T. 144-45; 152-53.
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The Department assessed a penalty of $700 for each violation relating to failing to
maintain rolling records. We agree with Eurecka that the enhancements to the base
penalty for failing to maintain rolling records for compliance history and recalcitrance are
not reasonable given the scope of this particular penalty. There is no evidence that Eureka
failed to keep appropriate emissions records in the past, nor is there any evidence that this
violaﬁon had the potential to cause environmental damage related to an excgedance of an
air pollution limit for either of those pollutants. Annual emissions for VOCs and NOy at
both facilities were well below the 25 tons per year approved in the operating permits.
Further it is unlikely that the rolling requirement was.in Eureka’s permits before 2003.
These types of records require a particular sort of calculation that Mr. Furey was not
familiar with, and it took him some ﬁmé to acquire a methodology that would translate
annual emissions records into monthly rolling totals. Accordingly, we find .that $500 for
each of the four record violations is reasonable for a total of $2,000.

However, we disagree with Eureka that it was not appropriate to take deterrence
* into consideration. This Board has often noted that deterrence is a relevant consideration
in assessing c?vil penalties, and it has value not only against the violator at hand, but may
also serve to deter similar violations by other regulated entities.’

As for the daily site monitoring and maintenance logs, we. find that the
Department’s penalty is reasonable. These records appear to be fairly simple daily
records and we can see no reasonable explanation for Eureka’s failure to maintain them.
Certainly had they done so, some of the fugitive dust problems could likely have been

remedied without enforcement action by the Department. Moreover, three months earlier

2! Westinghouse Electric v. Department of Environmental Protection, 745 A.2d
1277 (Pa. Cmwlth. 2000).
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in June 2004, Eureka entered into a consent assessment of civil penalty with the
Department, which was based, in part, on Eureka’s failure to maintain similar records.
Therefore, we find the $700 penalty f;)r not conducting daily site monitoring and $1,400
for not maintaining the maintenance logs reasonable and we affirm that amount of
penalty.

Broken Manometer

The Department charged Eureka with a $1,400 civil penalty for failing to
thaintain a manometer on the tertiary crushgr at Rush Valley in operable condition. In the
Department’s view, this is a clear violation of Condition 004 of Eureka’s Rush Valley
permit. Eureka counters that it. was inappropriate to charge a violation for the broken
manometer because the fertiary crusher which it monitored was not operated during the
time that ﬂle"mélnomcter was broken. In Eureka’s view it makes no sense to assess a
penalty for a broken piece of equipment that was not in operation until it was properly
repaired.

While we might agree that the Department’s choice to assess a penalty for
violating Condition 004 seems somewhat overzealous, we can not say as a matter of law
that there is no violation. Condition 004 .explicitly requires Eureka “to maintain pressure
drbp monitors in operable condition . . . .” There is no provision that would release a
permittee from this requirement if the manometer monitor is not in operation. Rather the
requirement is that the monitor remain “operable”, whether the baghouse monitor is
operating or not. While it may be that the permit should make provisions to allow a

permittee to take equipment out of service for six months to allow the replacement of a
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broken control device, that is a subject for a permit challenge, but not for the enforcement
- challenge facing us here.

However, given the circumstances surrounding the violation, we find that $1,400
is not a reasonable fit for the gravity of the violation, particularly when there is no
evidencev that the tertiary crusher and baghouse were in operation during the period of
time the manometer was broken. The entire plant was closed during the winter. It was thé
testimony of Mr. Furey that dnly the primary crusher was operated from March through
July, when the manometer was replaced. The primary crusher operates independently of
the tertiary crusher. Further there is no evidence that Eureka had failed to properly
maintain manometers in the past or that any emission exceedence or threat of emission
exceedance occurred as a result of the broken manometer.

Yet the fact remains that Eureka was not proac;tive about reporting the broken
device to the Department, did not keep an adequate record that would reflect when the
manometer was broken, and took at least three months to repair it.? With these facts 1n
mind, a reasonable penalty for this violation is $500.

COMPLIANCE DOCKET AND JUNE 2006 CIVIL PENALTY ASSESSMENT

Section 7.1 of the Air Pollution Control Act”® provides the Department with ‘the
authority to place a permittee on the so-called Compliance Docket, which serves, among
other things, as a permit bar until the permittee achieves compliance with the

" Department’s regulations: -

22 We are also mindful that Condition 8 of the general permit conditions provides
that it “shall not be a defense for the permittee in an enforcement action that it was
necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of this permit.” Ex. C-4 at p. 8. A

2 Act of January 8, 1960, P.L. (1959) 2119, as amended, 35 P.S. § 4007.1(b).
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(b) The department may refuse to issue any plan approval
or permit pursuant to this act if it finds that the applicant or
permittee or a partner, parent or subsidiary corporation of
the applicant or permittee has shown a lack of intention or
ability to comply with this act or the regulations
promulgated under this act or any plan approval, permit or
order of the department, as indicated by past or present
violations, unless the lack of intention or ability to comply
is being or has been corrected to the satisfaction of the
department.

By letter dated January 3, 2006, the Departmerit informed Eureka that it was
placing Eureka on the Compliance Docket because it had concluded that Eureka lacked
the intention or ability to comply with the Air Act and regulations. Thereafter, Eureka
entered into a consent agreement with the Department and was removed from the
Compliance Docket on May 1, 2006.

The Department argues that we shouid not consider Eureka’s appeél of its
placement on the Compliance Docket since that action is now moot because Eureka has
been removed from the docket and the NESCO permits have been approved. The
Department further argues that even if the question is not. moot, the Department was fully
justified in placing .Eureka on the docket. Further, the decision to place Eureka on the
Compliance Docket had nothing to do with the decision to assess civil penalties on June
29, 2006, or to force Eureka to pay the January 2006 civil penalties.

Conversely Eureka contends that if the Board does not consider the placement of
Eureka on the Compliancé Docket, the issue will evade review. Moreover, Eureka
contends that the Board can provide effective relief by abating the June penalty

assessment.
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The law which guides our analysis of mootness doctrine has been repeated many
~ times:
It is axiomatic that if an event occurs during the appeal process

which deprives the Board of the ability to provide effective relief or

deprives an appellant of an actual stake in the outcome of a controversy;

‘the appeal should be dismissed as moot. Generally speaking where the

Department rescinds or supplants a permit condition or approval, the

Board has found the appeal objecting to that condition moot. However,

courts have established some narrow exceptions to the mootness doctrine,

which include situations where the conduct complained of is capable of

repetition but will evade review; where the case involves issues of great

public importance; or where one party will suffer a detriment without the

court’s decision.”*

The Department argues that Eureka’s removal from the Compliance Docket is
analogous to the Department’s withdrawal of an order, therefore there is no further relief
which can beAgranted. We believe that a more apt analogy is that the removal of Eureka
from the Compliance Docket is akin to the satisfaction of a compliance order by a

- permittee. In those cases we have held that although the matter may be technically moot,
the permittee has a continuing stake in the controversy either because the compliance
order imposes continuing obligations or because the order, although complied with, may
have other continuing effects.® Although the evidence is that the Department did not use

- the Compliance Docket when assessing the June 29 civil penalties, the record does
demonstrate that the Department does consider past compliance history in assessing

penalties. For example, Mr. Vlot testified that he took the 2004 CACP and violations

leading up to that agreement into consideration when generating his civil penalty

2 Morris Township v. DEP, 2006 EHB 55, 56-57.
> E.g., Eighty-Four Mining Co. v. DEP, 2004 EHB 141.
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assessments at issue here. Therefore we do not believe that the Department’s removal of
Eureka from the docket renders the placement of Eureka moot.

We are also persuaded that we should consider this issue because otherwise
whether or not the Department properly placed Eureka ‘on the Compliance Docket would
evade review. The only way that Eureka could challenge its placement on the docket
would be to complete the litigation and further delay the-plan approval for the asphalt
plant and potentially plan approvals for any modernized wet suppression system. Rather,
Eureka opted to negotiate a settlement with the Department. Placement on the
Compliance Docket should be by its vefy nature of short duration. Given this short
duration, challenggs to placement on the docket will almost always be moot before the
Board has an opportunity to review the matter.”® Accordingly, because Eureka’s
placement on the Compliance Docket may have a future impact on Eureka and because it
is otherwise likely to evade review, we hold that we have jurisdiction to review the
Department’s action.

We turn, then, to our consideration of the Department’s action. As Eureka
correctly points out, the propriety of placement on the Compliénce Docket is one-of first
impression. Eureka argues that it was an abuse of discretion to place Eureka on the
Compliance Docket, because at the time the decision was made, Eureka was “in
compliance” at two of its thrée ifacilities, and working to resolve the outstanding

violations at the third.. Eureka also states that it has always abated the violations noted in

the .Department’s notices of violation, even if it inadvertently neglected to submit

28 ¢f. Lower Milford Township v. DEP, 2006 EHB 387 (declining to dismiss an
appeal from a Department waiver letter because the questions raised are capable of
repetition and will evade review).
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abatement plans. Finally, Eureka takes the position that the placement of Eureka on the
docket was procedurally defective because the Department did not “informally” attempt
to resolve the violations at the Eureka facilities by at least writing a warning letter as
provided in the Departrnenf’s guidance document. |
Viewing the record as a whole, most particularly the emphatic testimony of

Francine Carlini, we find that the Department did not abuse its discretion by placing
Eureka on the Compliance Docket. It is abundantly clear that the negotiation and
settlement of the civil penalties from 2000 to 2004, culminating in the June 2004 Consent
Agreement for Civil Penalties (CACP), did little to impress upon Eureka the need to -
change its operations to become proactive about reducing fugitive emissions of dust at its
facilities. Eureka has been in business for a very long time and should have enough
sophistication at this point to understand that in the Department’s view civil penalties are
not to be considered merely a cost of doing business. Rather, operators are expected to be
proactive about .compliance and willing to do what is necessary to achieve compliance,
not just react when they are cited with a violation. Eureka waited for the Department to
catch a violation and only then did it seem willing to rectify the problem. Although
Eureka did abate many of the violations observed by the Department, it never did more
than the minimum which was necessary. There is very little evidence in this record that
Eureka had any intention of developing a long-term solution to the succession of fugitive
emission problems prior to its placement on the docket. We conclude that there is ample
evidence upon which to base a conclusion that Eureka lacked the intent to comply with

the law and was properly placed on the Compliance Docket.
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We are also unpersuaded by Eureka’s argument that its placement on the docket
was procedurally defective because the Department did not issue a warning letter as it did
in 2003.”
Section 127.412(g) provides that
If the Department finds that the applicant or related party
has an existing or continuing violation or lacks the
intention or ability to comply with the act, or the rules or
regulations promulgated under the act, or a plan approval
operating permit or order of the Department, as indicated
by past or present violations, the Department will attempt
. to resolve the violations or lack of intention or ability to
comply informally.?®
“Informally” is not defined. We can not say that the Department’s view that the
numerous inspections and communications generated by those inspections are not a
reasonable interpretation of an “informal” attempt to resolve the ongoing vielations at the
Eureka facilities. Further, Eureka was at least aware of the Compliance Docket from Ms.
Carlini’s 2003 letter which threatened Eureka with placement on the docket at that time.
She also testified that she warned Eureka that they may face placement on the
Compliance Docket in meetings leading up to the 2004 CACP.?
Both William Stroble and Francine Carlini testified that in their view there was a

tremendous amount of communication between Eureka and the Department indicating

that the Department was becoming increasingly intolerant of the violations that continued

27 Bx. C-111.

28 25 Pa. Code § 127.412(g).

29 There was a sharp dispute as to whether or not this warning was given in
connection with the 2006 placement on the Compliance Docket. Mr. Morrissey denied
that he had been so advised. Although general counsel for Eureka, Alice Meehan, Esq.,
said that she did not recall Ms. Carlini making that statement, she also testified that she
was not generally aware of the Compliance Docket, nor was she responsible for the day-
to-day operations and compliance at Eureka’s quarries. N.T. 744-45. In any event, we
hold that such a warning is not required prior to a placement on the Compliance Docket.
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to occur between June 2004 and J aﬁuary 2006. Indeed, Eureka facilities Were inspected at
least 14 times in that 18 month period. Each inspection generated a written report and
frequently a notice of violation. Ms. Carlini characterized this period as a “campaign” to
bring Eureka into compliance.

Eureka also argues that the Department’s guidance document concerning the
Compliance Docket provides a form of a letter that is to be sent to an operator who is in
danger of placement on the docket. There is no quéstion that this letter was not sent to
- Eureka. However, a guidance document does not bear the force of a regulation and the
Department is free to deviate from the procedures in a guidance document.*
Accordingly, we hold that the Department’s placement of Eureka on the Compliance
Docket was not procedurally defective.

We next turn our consideration to the civil penalties assessed by the Department
on June 29, 2006. That assessment charged a series of penalties for fugitive dust
violations at Chalfont in February 2006, and a fugitive dust violation at Warrington in
June. The Department also assessed a civil penalty for the premature installation of the
NESCO system at Chalfont and the premature installation and operation of the NESCO
system at Warrington.

Eureka generally argues that the entire June 29 civil penalty should be abated
because it suffered a financial hardship by being placed on the Compliance Docket which
delayed review of its plan approval for a new asphalt plant at Rush Valley. That is,
Eureka had been “punished enough” therefore assessing further penalties was

unreasonable.

®FE g, Upper Gwynedd Township v. DEP, EHB Docket No. 2005-358-MG
(Opinion issued January 30, 2007).



However, we cannot conclude as a matter of law that the Department should have
considered the financial hardship to Eureka by placing it on tl‘le Compliance Docket in its
civil penalty calculations for the subsequent violations. In other contexts this Board has
consistently held that the Department need not consider the private financial constraints
of a person when it designs eﬁforcement schemes.>! The Department’s mission is to
secure compliénce with environmental laws and regulations and it utilizes the
enforcement tools at its disposal to achieve those goals. That an .individual may not be
able to afford remediation to repair environmental damage or pay a civil peﬂalty isnot a
factor that the Department is required to consider.A Similarly, there is no legal requirement
that the Department take the alleged financial impact of one enforcement action into
consideration when imposing another.

Eureka suggests that it was bad faith to inspect Chalfont on February 10, a week
after meeting with the Department to negotiate a resolution of the placement of Eureka on
the Compliance Docket. Shawn Mountain of the Department, testified that the purpose of
the inspection was to gauge the status of fugitive dust mnﬁol for the purpose of
negotiating an order that would remove Eureka from the docket. We disagree that
inspecting Chalfont on February 10 was an abuse of discretion.

Mr. Vot testified that he used the same factors to calculate the civil penalties for
fugitive dust violations in the June 29 penalty assessment that he used for the January 3
assessment. We too, employ the same analysié from our previous discussion and hold that
it was not reaéonable to double the base penalty because Chalfont holds a permit where

the degree of the violation and the knowledge of the violator are already taken into

1 Ramey Borbugh v.A Commonwealth of Pennsylvania, Department .of
Environmental Resources, 351 A.2d 613 (Pa. 1976).
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account in assessing the penalty. But we find the penalty otherwise reasonable.
Therefore, a civil penalty of $3,250 for each fugitive dust violation at Chalfont on
February 10, 2006 is an appropriate penalty.

Similarly we find the amended civil penalty of $3,250 for a fugitive dust violation
at Warrington is also reasonable. Although Mr. Furey testified that the violation was of
short duration because a valve needed to be repaired, the fact remains that Eureka
continued to operate a portion of the plant without adequate dust controls. At this point,
it decided to do so at its peril and Eureka should have been aware of the consequences of
that choice.

Finally we turn our consideration to the $19,500 in civil penalties which were
assessed for the installation and operation of the NESCO systems at Chalfont and
Warrington without plan approvals. Given the circumstances, these penalt.ies are not a
reasonable fit for the violations.

Although the- Department was concerned generally with Eureka’s compliance
with all provisions of its permits and air quality regulations, it is abundantly clear that a
long-term solqtion to the fugitive dust violations at the Eureka facilities was the primary
goal for placing Eureka on the Compliance Docket. Accordingly, a modernized wet
suppression system was a primary topic of conversation.at the February 3, 2006 meeting
with the Department, which was attended by not only the senior staff in the Department’s
air quality section, but also by the owner of Eureka, James Morrissey. At that meeting,
the Department suggested that Eureka consider the NESCO system, which Eureka
promptly did. By March 1 Eureka had acquired a proposal for installation of NESCO

systems at the three quarries, and submitted plan approval applications to the Department
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by April 14, 2006. The commitment to install the NESCO systems was a major
component of the May 1, 2006, consent agreement which resuited in the removal of
Eureka from the Compliance Docket. “

~ Shortly thereafter Eureka “jumped the gun” and installed the systems without a
plan approval from the Department. On May 23, 2006, Mr. Guzek inspected Chalfont and
Warrington and noted that the systems had been installed. He also witnessed that the
system which was installed at Warrington was operating and was successfully controlling
the generation of dust. Inmediately upon being notified that it was improper for Eureka
to operate the systems before receiving approval from the Department, Eureka shut down
and locked the NESCO systems until they received their plan approvals several months
later in November, 2006. Nevertheless the Department assessed a $6,500 civil penalty for
the installation o.f the NESCO system at Chalfont, and assessed $6,500 for the installation
at Warrington, and an additional $6,500 for ope;ating the system at Warrington.

We simply do not find that the circumstancés here warrant such a substantial
penalty. At long last Eureka was addressing its fugitive dust problem with a water
suppression system recommcnded by the Department. Eureka promptly purchased the
system and filed the prope'r paperwork with the Department in a timely fashion. Although
Mr. Furey clearly knew that Eureka should not install and operate these systems without
plan approval, Mr. Morrissey wanted the system installed right away so there would be
no further fugitive emission violations. Accordingly, we do not believe that it is
reasonable to punish Eureka’s one significant attempt at addressing’ the fugitive dust

problem with such a large penalty.
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At the same time, we are impressed by Ms. Carlini’s testimony on the importance
the Departmen;c properly places on requiring a plan approval before construction begins.*? .
Consistency in enforcement reasonably calls for some penalty.

The Department calculated a total penalty of $19,500, representing a penalty of
$6,500 for the two days of installation and one day of operation of the system. This was
assessed by selecting '$5,(‘)OO as the high range of the base penalty set forth in the
Department’s guidance with the addition of 30% due to Eureka’s history of compliance.
We conclude that such a high penalty is inappropriate in view of Eureka’s new found
desire to come into compliance as promptly as possible as a result of having been placed
on the Compliance Docket. Accordingly, we approve a penalty of only $7,500 for these
three violations.

CONCLUSIONS OF LAW
1. It is not reasonable to double a base civil penalty assessment for fugitive dust
violations on the basis that a facility holds a permit. |
2. A civil penalty of $3,250 is a reasonable penalty for each of 23 fugitive dust
violations observed at:
a. Rush Vailey on September 17, 2004, and for emissions from the primary
crusher conveyor on August 12, 2065;
b. at Chalfont on September 20, 2004, April 22, 2005, June 23, 2005, August
12, 2005, September 9, 2005, November 7, 2005, February 10, 2006; and
c. at Warrington on November 21, 2005 and June 12, 2006.

3. Eureka’s conduct related to the fugitive emissions violations was reckless.

32 N.T. 828-29.
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4. Eureka violated Section 123.1(a) of the Department’s regulations by removal of
soil to bedrock at Rush Valley without proper emission control. A penalty of $6,500 is a
reasonable fit for these violations.

5. A civil penalty of $500 is reasonable for each violation related to Eureka’s failure
to maintain rolling records for VOCs and NOy at Chalfont and Rush Valley on S'eptember 17
and September 20, 2004.

6. It is a violation of the Rush Valley air quality permit to fail to maintain a
manometer in operable condition regardiess of whether or not the air pollution control device
is actually in operation or not. A civil penalty of $500 is reasonable for this violation.

7. A penalty of $7,500 is a reasonable fit for the installation and operation of the wet
suppression system without a plan approval.

8. Eureka’s challenge to its placement on the Compliance Docket by the Department
is not moot.

| 9. The Department did not abuse its discretion by placing Eureka on the Compliance
Docket. |

We therefore enter the following:
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

EUREKA STONE QUARRY, INC.
v. : EHB Docket No. 2006-044-MG
, - : (consolidated with 2006-174-MG)
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER
AND NOW, this 6th day of August, 2007, the appeal of Eureka Stone Quarry ,
Inc. in the above-captioned matter is hereby sustained in part and dismissed in part as
follows:
1. The January 3, 2006 civil penalty assessment is reduced from $126,550 to
$69,600.
2. The June 29, 2006 civil penalty assessment is reduced from $48,750 to
$23,750.
3. The éppeal from the Department’s January 3, 2006 placement of the appellant

on the Compliance Docket is dismissed.

ENVIRONMENTAL HEARING BOARD

T lss T i

THOMAS W. RENWAND
Acting Chairman and Chief Judge
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EHB Docket No. 2006-044-MG

GEORGE J. MILLER

Judge

Akt (...

MICHELLE A. COLEMAN
Judge

DATED: - - August 6, 2007

I

Department of Litigation:
Brenda K. Morris, Library

For the Commonwealth, DEP:
Douglas G. White, Esquire
Adam N. Bram, Esquire
Southeast Region

For Appellant:

Stephen B. Harris, Esquire
HARRIS AND HARRIS

1760 Bristol Road, P.O. Box 160
Warrington, PA 18976
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 . 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

iLECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
BUCKS COUNTY WATER AND SEWER :
AUTHORITY :
A : EHB Docket No. 2006-225-MG

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PLUMSTEAD
TOWNSHIP, Permittee

BUCKS COUNTY WATER AND SEWER °
AUTHORITY

-

V. : EHB Docket No. 2007-078-MG

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :
PROTECTION, PLUMSTEAD TOWNSHIP and :
HIGHLAND HILL, L.P., Permittees :

BUCKS COUNTY WATER AND SEWER
AUTHORITY :

V. : EHB Docket No. 2007-145-MG

COMMONWEALTH OF PENNSYLVANIA,

DEPARTMENT OF ENVIRONMENTAL :

PROTECTION, PLUMSTEAD TOWNSHIP : Issued: August 8, 2007
and PLUMSTEAD CHASE, ¢/o TOLL '

BROTHERS, INC., Permittees :

OPINION AND ORDER
ON PETITIONS TO INTERVENE

e | 5 473



By George J. Miller, Judge
Synopsis

The Board denies a petition to intervene in a series of appeals relating to sewage planning |
in a municipality. The petitioner failed to adduce sufficient factual averments which would
support his contention that he is an interested party in the subject matter of the appealé. It appears
that the petitioner’s real interest is in the subject of alleged settlement discussions related to a
court of common pleas proceeding which may or may not affect him, but which are ﬁeveﬂheless,
beyond the scope of the current appeals.

OPINION

Thomas Alvare, an individual, petitions the Board to allow his intervention in three
appeals currently pending before the Board. These appeals involve different sewage facilities
actions by the Department in Plumstead Township, Bucks County from which the Bucks County
Water and Sewer Authority has appealed. The parties to the appeals, which include the
Authority, the Department, the Township, and the developer of a subdivision known as
Plumstead Chase, all oppose the intervention of Mr. Alvare (Petitioner). As we explain below,
we will deny his petition to intervene. |

" The Appeals

The ﬁrst appeal is a challenge by the Authority of the Department’s September 15, 2006
approval of an Act 537 Plan Update for Plumstead Township. The Authority objected to the
approval, generally speaking, because the Plan Update called for the Township to own and
operate all community wastewater disposal systems, which, in the Authority’s view, ran afoul of
a 1978 agreement between the Township and the Authority. That agreement, according to the

notice of appeal, conveyed ownership rights of certain sewage facilities in the Township to the

474



Authority. Further, the Township and the Authority are involved in litigation before the Court of
Common Pleas of Buck County involving the 1978 Agreement. Accordingly, it is the
Authority’s position that the Department abused its discretion by approving the Township’s Plan
Update without properly consideringlthe impact of that Plan Update o@ the Authority’s interests.
The Authority’s appeal was docketed by the Board at 2006-225.

Later, on February 9, 2007, the Department approved a planning module for the Carriage
Hill Subdivision, which provides, among other things, for the construction of a municipally-
owned wastewater treatment plant and construction of a new sewage collection and conveyance:
system and two new pump stations. The Authority filed a similar notice of appeal again
objecting to the approval on the basis that it affected its rights under the 1978 Agreement and
that the Department etred in approving the planning module without adequately considering the
other litigation already pending. This appeal was docketed at 2007-078.

On May 4, 2007, the Department also approved -another planning module for a
subdivision known as Plumstead Chase. This approval also provided for service to Plumstead
Chase by the new wastewater treatment plant, and provided for the construction of other sewage
facilities within the Township to serve the subdivision and five existing properties. The
Authority challenged this approval on the same basis and thé previous appeals. This appeal was
docketed at 2007-145 on June 5, 2007.

The Petition to Intervene _

On July 19, 2007, Thomas Alvare filed a petition to intervene in each of the three
appeals. In his petition he alleges that the Authority seeks to “establish a right to provide sewers
- throughout Plumstead Townéhip, which will by their nature deplete the groundwater throughout

the Township . . . .” He expresses his concern that a settlement is imminent which will result in
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new interceptors which will deplete groundwater resources within the Township. He argues that
he is affected by the outcome of the appeal because he is a resident and property owner in the
Township and relies on groundwater to serve his well. He further alleges that groundwater
resources in the Township are very limited due to the underlying geology. In his view, the
Township supervisors Will not protect his interests because they are willing to agree to a
settlement without appropriate groundwater studies.

Each of the parties to the appeals object to the intervention of the Petitioner on the basis
that he has failed to identify an interest that is relevant to the subject-matter of any of the
appeals. Further, neither the Department nor Plumstead Chase have been party to any settlement
discussions with the Authority or the Township. The Township and the Authority admit that they
have discussed settlement, but that their talks have centered around the dispute before the court -
of common pleas, and not speciﬁcaily the actions pending before the Board. The Authority also
opposes the petition because it is late in the proceedings.

DISCUSSION

Intervention before the Board is governed by Section 7514(e) of the Environmental
Hearing Board Act, which provides that “[a]ny interested party ‘may intervene in any matter
pending before the board.”" The Board’s regulations provide the required contents of a petition
to intervene, which include sufficient factual averments and legal assertions to establish the
petitioner’s reason for intervention, and basis for asserting an identified individualized interest.”

The petitioner must also establish the manner in which the identified interest will be affected by

'35P.S. 7514(e).
225 Pa. Code § 1021.81(b)(1) and (2).
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the Board’s adjudication and the specific issues upon which the petitioner will offer evidence or
legal argument.’

First, the Petiti;)ner has failed to identify any objection to the Department’s approval of
Plumstead Township’s Plan Update or the planning modules for Plumstead Chase and Carriage
Hill, which are the actions under appeal. Our reading of the notices of appeal does not suggest
that the Authority “seeks to provide sewers throughout the Township.” The Authority appears to
be arguing that the Department failed to adequately consider what rights it may have under the
1978 Agreement that should have been accounted for in the Department approvals. The
Petitioner does not mention the position of the Authority or the Township with respect to which
has the right to provide sewer service or the Department’s actions. At most, the petition might be
generously read to suggest an afgument that a central sewer system may discharge treated
effluent to a stream rather than to the ground, and there may be some diminishment of
groundwater. However, the petition makes no claim as to where the Authority or the Township
might discharge treated effluent from a treatment facility. If either of them apply for an NPDES
permit, the Petitioner might then be able to show that he has an interest.

Rather, the Petitioner describes his cbncem about the impact of an unidentified settlement
agreement, which nﬁay, in an unspecified way, have an impact on groundwater in the Township. -
Although the Township and the Authority do admit that they have been having discussions, those
talks are apparently directed to the litigation in the court of common pleas. No agreement has
been reached. Therefore, those talks have had no effect on the appeals before the Board.

Further, thé petition sheds very little light on the Petitioner’s connection with any of the

actions under appeal, because he merely identifies himself as a resident and property owner of

325 Pa. Code § 1021.81(b)(3) and (4).
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the Township. We can form no opinion about whether his residence is even located in or near
any of the areas affected by the Plan Update, or the planniné modules for the subdivisions.
Although he makes general, unsupported statements concerning the Township as a whole, he
draws no connection, hydrogeological or otherwise, between his well and the properties affected
by the Department’s approvals.

We will deny the Petitioner’s request to intervene because his petition has failed to meet
any of the requirements for intervention before the Board. Any inte.rem a petitioner may have
must be identified with some specificity;* property ownership by itself is insufficient to create a
properly identified individual interest in the appeals.’ Further, that interest must be sufficiently
related in some way to the subject-matter of the Department actions being appealed.® Any
concerns that the Petitioner may have related to a future settlement of the court of common pleas
litigation between the Township and the Authority are far too removed from the current Board
appeals to create an interest in those appeals sufficient to permit h1m to intervene.

Accordingly, we enter the following:

“ TJS Mining, Inc. v. DEP, 2003 EHB 507.
5 P.A.S.S., Inc. v. DEP, 1995 EHB 940.
¢ Brunner v. DEP, 2003 EHB 186.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

BUCKS COUNTY WATER AND SEWER
AUTHORITY

V. : EHB Docket No. 2006-225-MG
COMMONWEALTH OF PENNSYLVAN IA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PLUMSTEAD
TOWNSHIP, Permittee

BUCKS COUNTY WATER AND SEWER °
AUTHORITY

V. ' : EHB Docket No. 2007-078-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION, PLUMSTEAD TOWNSHIP and :
HIGHLAND HILL, L.P., Permittees :

BUCKS COUNTY WATER AND SEWER
AUTHORITY

V. : B EHB Docket No. 2007-145-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION, PLUMSTEAD TOWNSHIP
and PLUMSTEAD CHASE, ¢/o TOLL
BROTHERS, INC., Permitteées
ORDER
AND NOW, this 8 day of August, 2007, the petitions to intervene of Thomas Alvare in

the above-captioned appeals are hereby DENIED.
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DATED: August 8, 2007

c:

ENVIRONMENTAL HEARING BOARD

Jdee |- ekl

DEP, Department of Litigation:
Brenda K. Morris, Library

For the Commonwealth, DEP:
Kenneth A. Gelburd, Esquire
Gina M. Thomas, Esquire
Southeast Region

For Appellant:

Jeffrey P. Garton, Esquire

BEGLEY, CARLIN & MANDIO, LLP
680 Middletown Blvd.

P.O. Box 308

Langhorne, PA 19047-0308

For Permittee — Plumstead Chase:
William D. Auxer, Esquire
KAPLIN STEWART

Union Meeting Corporate Center
910 Harvest Drive

P.O. Box 3037

Blue Bell, PA 19422-0765

GEORGE J. MILLER
Judge

For Permittee — Plumstead Township:
John B. Rice, Esquire

GRIM, BIEHN & THATCHER

104 South sixth Street

P.O. Box 215

Perkasie, PA 18944

For Permittee — Highland Hill, L.P.:
John A. VanLuvanee, Esquire
EASTBURN & GRAY, P.C.

60 E. Court Street

Doylestown PA 18901
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For Petitioner:

Robert J. Sugarman, Esquire
SUGARMAN & ASSOCIATES
‘Robert Morris Building

100 North 17" Street
Philadelphia, PA 19103
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
TELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

WILLIAM A. STOUT, d/b/a ATLAS :
RAILROAD CONSTRUCTION COMPANY:

v. : EHB Docket No. 2007-052-R

COMMONWEALTH OF PENNSYLVANIA,:

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and MAPLE CREEK :

MINING, INC., Permittee : Issued: August 17, 2007

OPINION AND ORDER ON
MOTION TO STAY PROCEEDINGS

By: Thomas W. Renwand, Acting Chairman and Chief Judge
Synopsis:

The Pennsylvania Environmental Hearing Board is granted exclusive jurisdiction to
hear appeals from actions of the Department of Environmental Protection. The Pennsylvania
Mine Subsidence and Land Conservation Act further provides that appeals of Department
actions under the Act lie with the Pennsylvania Environmental Hearing Board. The doctrine
of exhaustion of administrative remedies provides that where the General Assembly has
mandated an administrative process the process must first be pursuc?d before a party can
appeal to the judiciary. The Pennsylvania Environmental Hearing Board may find it
necessary to decide whether an oral contract was entered into between the property owner

and the mining company in deciding whether the Pennsylvania Department of Environmental
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Protection acted correctly in denying the property owner’s claims for incidental damages.
This is especially so when such agreements are contemplated by the Mine Subsidence Act
and implementing regulations; The Pennsylvania Environmental Hearing Board has
exclusive jurisdiction to decide whether the costs claimed by a property owner are incidental
costs under the Mine Subsidence Act and implementing regulations.
OPINION
This Appeal was filed on January 26, 2007 by William A. Stout, doing business as
Atlas Railroad Construction Company (Atlas Railroad Construction Company), as a result of
the Pennsylvania Department of Environmental Protection’ s (Department or DEP) denial of
Atlas Railroad Construction Company’s claims for incidental costs pursuant to the
Bituminous Mine Subsidence and Land Conservation Act (Mine Subsidence Act), 52 P.S.
| Section 1406.1 and specifically Section 1406.5¢ (d) and its regulatory counterpart, 25 Pa.
Code Section 89.142a(f)(2) (ii). These claims are for alleged costs associated with the
interruption of Atlas Railroad Construction Company’s business while it was undermined by
Maple Creek Mining, Inc'.’s (Maple Creek Mining) longwall mine. The costs Appellant
: seeks to recover include lost direct shop costs, lost indirect shop costs, lost interest costs, lost
field costs, lost opportunity costs, loss of market value, expert fees, attorney fees, insurance
premiums, and other costs. The Department concluded that these are not recoverable costs
under the Mine Subsidence Act and the implementing regulations. Maple Creek Mining

agrees with the Department’s conclusion.
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Presently before the Pennsylvania Environmental Hearing Board (Board) is the
Appellant’s Motion to Stay Proceedings (Motion to Stay). In addition to filing an Appeal
with the Environmental Hearing Board of the Department action denying its claim for
incidental costs, Appellant has filed a Writ in the Court of Common Pleas of Washington
County at docket number 2007-2071. Appellant, in its Motion to Stay, contends that in
addition to its statutory and regulatory claims, it is also entitled to recover these incidental
costs based on an alleged oral contract between Appellant and Maple Creek Mining that the
coal company “would take care of the expenses incurred.” (Paragraph 5 of Appellani’s
Motion to Stay.) Maple Creek Mmmg denies entering into any oral contract to pay such
costs. In addition to its breach of contract action, Atlas Railroad Construction Company also
intends to pursue “alternatively, in the [Washington County] Court of Common i’leas, a
citizen’s suit under the provisions of the Mine Subsidence Act.”

The Pennsylvania Department of Environmental Protection is evidently content to put
this Appeal on hold pending resolution of the Washington County Common Pleas action (as
long as its outstanding discovery is answered).! Maple Creek Mining argues we shouid deny
the Motion to Stay but instead allow both actions to proceed.

We begin our discussion of this important issue by turning first to the Environmental
Hearing Board Act. The Environmental Hearing Board Act grants the Pennsylvania

Environmental Hearing Board exclusive jurisdiction to hear appeals from actions of the

1 “The Department therefore requests that the Board grant Appellant’s Motion for Stay ...” as long as Appellant files
responses to the Department’s outstanding discovery requests. (Paragraph 14 of the Department’s Response to
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Department of Environmental Protection:
" The Boafd has the power and duty to hold hearings and issue
adjudications ... on orders, permits, licenses or decisions of the
Department.
35 P.S. Section 7514(a).

Furthermore, “no action of the Department adversely affecting a person shall be final
as to that person until the person has had the Qppoﬁunity to appeal the action to the Board.”
35 P.S. Section 7514(c).

The Mine Subsidence Act provides that the Department has broad duties,
responsibilities and powers to permit aﬁd regulate the mining of coal. The Mine Subsidence
Act further provides that appeals of Department abtions under the Act lie with the
Environmental Hearing Board. “If either the landowner or tﬁe mine operator is aggrieved by
an order issued by the Department .... Such person shall have the right to appeal the order to
the Environmental Hearing Board Within thirty days of receipt of the order.” 52 P.S. Section
1406.5¢(e). “Any person having an interest which is or may be adversely affected by any
action of the Department under this section may procéed to lodge an appeal with the
Environmental Hearing Board....” 52 P.S. Section 1406.5(g). The provision entitled “Right
to Hearing and Appeal” in Section 1406.16 provides that any party “aggrieved or affected by

any administrative rule, regulation or order of the Department issued pursuant to the

provisions of this Act” shall have the right to file an appeal with the Environmental Hearing

Appeliant’s Motion to Stay).
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Board.

Appellant is seeking to reverse the Department’s denial of its claims for incidental
costs on two grounds: first that the incidental costs are recoverable under the Mine
Subsidence Act and implementing regulations and second, that Maple Creek Mining orally
agreed to pay these costs to Appellant.

In a case that counsel in this case are well aware, the Comménwealth Court dismissed
a claim for declaratory relief originally filed in the Court of Common Pleas fbr Washington
County and then transferred it to the appellate court allegedly pursuant to the Mine
Subsidence Act, holding that “the [Mine Subsidence] Act provides an administrative remedy
where, initially, the Department of Environmental Protection and the Environmental Hearing
Boz;rd have exclusive juriséliction to determine the extent and manner of repairs and/or
compensation and how they are to be awarded, including the ihterpretation sought here: who
controls repairs and whether relocation costs are reasonable costs..” Faldowski v. Eighty-
Four Mining Co. et al., 725 A.2d 843, 846 (Pa. Cmwlith. 1998) (emphasis added). As the
Commonwealth Court emphasized, if the parties are unable to agree on damages for repairs
or compensation as a result of ﬁnderground mining, then “the property owners can file a
claim before the DEP, énd if dissatisfied with that determination, can appeal to the EHB.”
725 A.2d at 845.

The recent Penhsylvania Commonwealth Court decision announced in Texas

Keystone, Inc. v. Pennsylvania Department of Conservation and Natural Resources, 851
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A.2d 228 (Pa. Cmwlth. 2004) is also very instructive in our analysis. The Court reiterated
that the doctrine of exhaustion of administrative remedies is still viable in Pennsylvania.
This judicially created doctrine is intended to prevent premature judicial intervention into the
administrative process. 851 A.2d at 234 (quoting Empire Sanitation Landfill v. Pennsylvania
Department of Environmeﬁtal Resources, 684 A.2d 1047, 1053 (Pa. 1996)).

Judge Leavitt explained that the doctrine of exhaustion of administrative remedies is
founded on judicial recognition of the mandéte of the General Assembly that statutorily
prescribed remedies are to be strictly pursued. See 1Pa.C.S. Section 1504 (“Statutory remedy
preferred over common law”). Most importantly, it is recognition that an unjustified failure
to follow the administrative scheme undercuts the rationale upon which the administrative
process is founded; that the technical nature of the subject and the ability of a statutorily
created administrative tribunal expert in environmental litigation matters is sufficient to
displace preliminary court action. 851 A.2d at 234-235, 239 n. 16.

‘We are a1s0 mindful of our duty and responsibility, to conduct a hearing de novo.
Warren Sand and Gravel Co., Inc. v. Department of Environmental Resources, 341 A.2d 556
(Pa. Cmwlth. 1975). As Commonwealth Court recently reminded us in affirming our
decision in Pennsylvania Trout v. Department of Environmental Protection and Orix-
Woodmont Deef Creek Venture, 863 A.2d 93, (Pa. Cmwlth. 2004), “The Environmental
Hearing Board is not an appellate body with a limited scope of review attempting to

determine if the DEP’s action can be supported by the evidence received at DEP’s fact-
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finding hearing. Rather the Environmental Hearing Board’s duty is to determine if DEP’s
action can be sustained or supported by the evidence taken by the Environmental Hearihg
Board.” 863 A.2d at 106.

First and foremost, Appellant’s request for a stay seems to be premised on the
fundamental assumptioﬁ that the Pennsylvania Environmental Hearing Board does not have
jurisdiction to decide whether the parties entered into an oral agreement regarding incidental
costs even though such agreements are conteniplated by the regulations. “The operator shall
also compensate the occupants for other actual, reasonable incidental costs agreed to by tize
parties or approved by the Department.” 25 Pa. Code Section 89.142a(f)(2)(ii) (emphasis
added). Although Maple Creek Mining implores us to deny the Motion to Stay, it agrees
with Appellant and the Department that the Court of Common Pleas is the proper f‘orum to
litigate the parties’ oral contract issue.

We are not as quick as the parties, especially after review of the controlling appellate

‘cases, to simply assume that the Board is powerless to decide this issue. If the Board’s
jurisdiction is at issﬁe, the Board deserves the opportunity to address that question in the first
instance. We believe that it would be irresponsible for us to essentially relinquish our
jurisdiction in an ongoing appeal without some clear showing that it is necessary or
appropriate to do so. Pequea Township v. Herr, 716 A.2d 678, 686-687 (Pa. Cmwlth. 1998);
Pennsylvania Trout v. Department of Environmental Protection and Orix-Woodmont Deer

Creek Venture, 863 A.2d 93 (Pa. Cmwlth. 2004)
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Moreover, the issue is not whether Courts of Common Pleas have jurisdiction over
breach of ¢ontract claims. They certainly do. The question is whether Common Pleas Courts
have exclusive jurisdiction over an issue raised in a Board proceeding. None of the parties
have answered or even addressed this question.

We decide discovery issues, issues involving attorney/client privilege, and other
similar issues that Common Pleas judges also decide. These issues are raised in our cases on
aregular basis. It is a mistake to focus merely on the issue raised in a Board proceeding and
try to place that into some “legal box” which would result in a Balkanized practice of
administrative law resulting in costly piecemeal litigation. Rather the process is much more
fluid and is based on the jurisdictional power of the Board to decide the issues before it. See
Pequea Township v. Herr, 716 A.2d 678, 687 (Pa. melth.‘ 1998). It seems to us that the

~ focus of the inquiry should be not so much on the issue but whether the relief requested may
be granted by the Board. We can certainly grant the relief requested here if we find that the
Department abused its discretion by ignoring a valid agreement entered into by the parties.
In Berks County v. DEP, 2005 EHB 233, the Bc;ard engaged in an analysis of a
contract — the Host Agfeement — to determine whether the Department’s reliance upon the
Host Agreement in issuing a permit was an appropriate exercise of the Department’s
disqretion.' The Commonwealth Court afﬁnned the Board in Berks County v. Department of
Environmental Protection, 894 A.2d 183 (Pa. Cmwlth. 2006), and held that the Department

properly conducted the harms/benefits analysis required by the solid waste regulations and
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concluded that the environmental harms of the project were outweighed by environmental,
social and economic benefits provided by the permittee. The court also concluded that the
land ﬁse consistency review, and other procedural and technical aspects of the Department’s
review, were proper.

Conversely, it seems that it is entirely appropriate, and might even be required, for us
to analyze the evidence presented to us regarding the alleged oral contract, td determine
whether- the Department acted correctly in denying Appellant’s claims for incidental
damages. Our determination may or may not be binding on any other tribunal that may
consider the issue fegarding whether there is a valid oral contract.”

Piecemeal litigation is generally to be avoided. Sechan Limestone Industries v. DEP,
2004 EHB 185, 187; Ziviello v. State Conservation Commission, 1998 EHB 1138, 1139. As
we stated earlier, we see the issue of whether an oral contract took place here as part and
parcel of the parties’ overall dispute. There is little to be said for carving out one collateral
aspect of the dispute and having that resolved in a separate action in a separate forum. The
same underlying facts and witnesses are involved. We do not anticipate that incorporating
this oral contract issue into our case will dramatically expand the proceeding. This is
especially true when bbth the Act and the regulations, contemplate such agreements. The
Cburt of Comnion Pleas is probably not in a position to rule on anything other than the oral

contract issue.> We may be in a position to rule on everything.

2 Whether our decision would be binding would be based on principles of res judicata and/or collateral estoppel.
3 We also question what Appellant'means by pursuing a citizen’s suit in the Court of Common Pleas under the
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We have sometimes held that the Environmental Hearing Board will be receptive to
staying our proceedings in deference to related civil 1itigation> where it is clear that the related
litigation will effectively resol?e our case one way or the other. Lower Paxton Township
Authority v. DER, 1995 EHB 290, 295. This is certainly not the case here if the Court of
Common Pleas finds there is no oral contract. In that case, the parties would be right back
before the Environmental Hearing Board for us to decide the first issue. A lot of time and
money will have been wasted.

Moreover, in conformance with the doctrine of the exhaustion of administrative
remedies it seems clear to us that we should first determine whether the Department’s action
under the Mine Subsidence Act and the implementing regulations can be upheld or if the
Department erred, and then whether “we should substitute our discretion for that of the
Department and order the relief requestéd.” Pequea Township v. Herr, 716 A.2d 678, 687
(Pa. Cmwlth. 1998).4 We are very hesitant to declare, at this point in the litigation, that wev
simply do not have jﬁrisdiction over assertions that an oral con&act was entered into as part
of the statutorily mandated scheme.

Ultimately, it is within our discretion to decide whether to stay proceedings. It might

provisions of the Mine Subsidence Act. We suspect that Appellant merely intends to replace the statutorily
mandated administrative practice before this Board with an action in Common Pleas Court where Appellant seeks to
raise not only the oral contract issue but whether the costs claimed are incidental costs pursuant to the Mine
Subsidence Act and the regulations. With all due respect, if this is what Appellant plans to do, such action would be
in direct contravention of the legislative mandate set forth in both the Environmental Hearing Board Act and
specifically in the Mine Subsidence Act. v

4 We are also very mindful of the Commonwealth Court’s admonition to this Board in Pequea Township when it
held that “[A]lthough the Board stated it was “acting in equity,” we find this to be harmless error as the Board was
acting within the scope of its authority in modifying the Department’s action and directing the Department as to the -
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| make sense to postpone a case to allow for productive, meaﬁingful, and timely settlement
talks to take place. It does not make sense to postpone a case for a he said/she said exercise
in another forum.

We also have an interest independent of the parties in not unnecessarily relinquishing
our own jurisdiction, managing our docket in the most efficient and fair manner possible, and
encouraging settlement discussion. We see no reason to carelessly.stand by while the parties
debate our jurisdiction in Common Pleas Court, and we see nothing efﬁéient or fair in
allowing our proceeding to stall out pending litigation collateral to the matter at hand. Our
jurisdiction, which is exclusive (or primary) under the Mine Subsidence Act, should not be
relinquished simply because an oral contract issue, collateral to the main issue in the Appeal,
israised. To do so would ci;'cumvent the will of the General Assembly “énd could be used to
short-circuit the administrative procesé and have the law determined without the benefit” of
the Environmental Hearing Board’s expertise. Faldowski, 725 A.2d at 846. It is for these

reasons that we resoundingly deny the Motion to Stay Proceedings.

proper action to be taken.” 716 A.2d at 687.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

WILLIAM A. STOUT, d/b/a ATLAS :
RAILROAD CONSTRUCTION COMPANY:

V. ’ : EHB Docket No. 2007-052-R

COMMONWEALTH OF PENNSYLVANIA,:
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MAPLE CREEK
MINING, INC., Permittee

ORDER
AND NOW, this 17" day of August, 2007, the Appellant’s Motion to

Stay Prbceedjngs is denied.

ENVIRONMENTAL HEARING BOARD

T T e

THOMAS W. RENWAND
Acting Chairman and Chief Judge

DATED: August 17, 2007

493



EHB Docket No. 2007-052-R

med

DEP Bureau of Litigation:
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For the Commonwealth, DEP:
Barbara J.Grabowski, Esq.
Southwest Regional Counsel

For Appellant:

Kathleen Smith-Delach, Esq.
PHILLIPS & FALDOWSKI, pc
29 East Beau Street
Washington, PA 15301

For Permittee:

John E. Jevicky, Esq.
Brandon D. Coneby, Esq.
DINSMORE & SHOHL, LLP
One Oxford Centre

301 Grant Street — Suite 2900
Pittsburgh, PA 15219
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CUMBERLAND COAL RESOURCES, L.P. :
V. : EHB Docket No. 2006-234-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: August 23,2007

OPINION AND ORDER ON
DEPARTMENT’S MOTION REGARDING
THE PRESUMPTION OF LIABILITY

By Thomas W. Renwand, Acting Chairman and Chief Judge
Synopsis:
The presumption Qf liability set forth in 52 P.S. Section 1396.4b(f)(2) and 25 Pa.
Code Section 87.119(b) applies where diminution of a water supply is allegedly caused by
construction and operation of an access road authorized by the Pennsylvania Department
of Environmental Protection pursuant to the regulations contained in Subchapter E. The
word “permitted” in the regulation refers to a coal mining permit.
OPINION
This is an appeal from an order of the Pennsylvania Department of Environmental

Protection (Department) dated September 28, 2006. The Department found that
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Cumberland Coal Resources, L.P. (Cumberland Coal), as a result of its coal exploration
activities, was responsible for replacing or restoring a domestic water supply on the
property of George and Ruth Ann Flenniken. Cumberland Coal timely appealed this
Order.

Pursuant to a request by the parties, the Board agreed to first decide the issue of
which party bears the burden of proof on whether or not the coal exploration activities of
Cumberland Coal damaged the Flennikens’ domestic water supply. The parties engaged
in discovery on the burden of proof issue. Following the filing of the Department’s
Motion raising this issue and Cumberland Coal’s answering papers, the Board held oral
argument in Pittsburgh on the following issue. Does the presumption of liability
established under 52 P.S. Section 1396.4b(f)(2) and 25 Pa: Code Section 87.119(b) apply
where diminution of a water supply is allegedly caused by construction and operation of
an access road authorized by the Department pursuant to Subchapter E?

The coal exploration activities performed by Cumberland Coal included the
construction of an access road and the drilling of a core exploration borehole. No coal
mining permit issued by the Department is required to conduct these types of coal
exploration activities. However, pursuant to 25 Pa. Code Chapter 86 Subchapter E
entitled “Coal Exploration” a coal company is required to notify the Department of its coal
exploration and comply not only with the terms of the Coal Exploration Notice of Intent to
Explore or Request for Permit Waiver (a Department form) but also the regulations
contained in Subchapter E.

It is undisputed that Cumberland Coal properly submitted its Coal Exploration
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Notice of Intent to Explore or Request for Permit Waiver. This form also included a
detailed narrative by Cumberland Coal complete with maps setting forth exactly what it
planned to do. Six days after the submission of the Coal Exploration Notice of Intent to
Explore the Department acknowledged receipt of the form and discussed the applicable
regulations.

Cumberland Coal’s exploration activities on the Flennikens’ property fall within
the definition of “surface mining activities” set forth in the Surface Mining Conservation
and Reclamation Act (SMCRA), as amended, 52 P.S. Section 1396.1 et. seq. The
definition in SMCRA includes “all surface activities connected with surface or
underground mining, including, but not limited to, exploration ... and construction and
activities related thereto...” 52 P.S. Section 1396.3.

The key statutory provision in this case is the rebuttable presumption found in
SMCRA. Under SMCRA, a surface mine owner or operator is presumed liable for
affecting a water supply, if the water supply is within 1,000 feet of mining activities,
subject to the surface mine owner or operator’s opportunity to rebut the presumption. 52
P.S. § 1396.4b(f)(2). Section 4.2(f) of SMCRA states as follows:

It shall be presumed, as a matter of law, that a surface mine
operator or owner is responsible without proof of fault,
negligence or causation for all pollution, except
bacteriological contamination, or diminution of public or
private water supplies within one thousand (1,000) linear feet
of the boundaries of the areas bonded and affected by coal
mining operations, areas of overburden removal and storage
and support areas except for haul and access roads. If
surface mining activities are conducted on areas which

are not permitted and bonded, this presumption applies to
all water supplies within one thousand (1,000) linear feet
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of the land affected by such operations.

52 P.S. § 1396.4b()(2) (emphasis added).

Similarly, the regulations implementing Section 4.2(f) of SMCRA state:

(1) It shall be presumed, as a matter of law, that a surface mine
operator or mine owner is responsible without proof of fault,
negligence or causation for all pollution, except bacteriological
contamination, and diminution of public or private water supplies
within 1,000 linear feet (304.80 meters) of the boundaries of the
areas bonded and affected by-coal mining operations, areas of
overburden removal and storage and support areas except for
haul and access roads.

(2) If surface mining activities are conducted on areas which are
not permitted or bonded, it shall be presumed, as a matter of
law, that the surface mine operator or mine owner is responsible
without proof of fault, negligence or causation for all pollution,
except bacteriological contamination, and diminution of public or .
private water supplies within 1,000 linear feet (304.80 meters) of
the land affected by the surface mining activities.

25 Pa. Code § 87.119(b) (emphasis added).

Cumberland Coal contends that it had the Department’s permission to conduct
coal exploration activities when the Department granted them permission to proceed
pursuant to Cumberland Coal’s completed Coal Exploration Notice of Intent to Explore
Form. Cumberland Coal argues that since their surface mining operations were done in
an area with the Department’s permission the presumption should not apply.

We disagree. Where the word “permitted” is used in this regulation we believe it
is used as a noun rather than as a verb and refers to an actual permit to mine coal. We

believe it is a “word of art” when used in this context and means an actual permit to mine

coal.
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We believe the Department’s interpretation of its own regulation is both
reasonable and correct. North American Refractories, Inc. v. DEP, 791 A.2d 461 (Pa.

Cmwlth. 2002).

499



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

CUMBERLAND COAL RESOURCES, L.P. :

V. : EHB Docket No. 2006-234-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

ORDER

AND NOW, this 23m day of August, 2007, the Department’s Motion is
granted to the extent that the rebuttable presumption set forth at 52 P.S. Section
1396.4b(£)(2) and 25 Pa. Code Section 87.119(b) is applicable to Cumberland Coal.

ENVIRONMENTAL HEARING BOARD

Lfos T [t

THOMAS W. RENWAND
Acting Chairman and Chief Judge

DATE: August 23,2007

See following page for service list
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301 Grant Street — Suite 2900
Pittsburgh, PA 15219
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CITIZENS FOR PENNSYLVANIA’S FUTURE
(PENN FUTURE)

V. : EHB Docket No. 2006-100-MG
COMMONWEALTH OF PENNSYLVANIA, :Issued: September 4, 2007
DEPARTMENT OF ENVIRONMENTAL : :

PROTECTION and MARINA COMMONS
AT HARVEYS LAKE, LLC, Permittee

OPINION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

By George J. Miller, Judge
Syndpsis

The Board grants a motion for summary judgment and sustains an appeal from the
Department’s issuance of a water obstruction and encroachment permit issuéd to a marina. The
Department issued the permit without requiring the permittee to ensure the protection of an
endangered plant which is present at the site. The Depaﬁment improperly relied on an e-mail
from the Department of Conservation and Natural Resources which stated that it was not treating
the plant as an endangered species in that location, rather than upon the published regulation

which lists the plant as endangered without restriction.
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OPINION

Before the Board is a motion for summary judgment filed by the Appellant, Citizens for
Pennsylvania’s Future. The motion argues that the Department' improperly granted a water
obstruction and encrdachment permit to the Permittee, Marina Commons at Harveys‘ Lake, LLC,
because it failed to providé for the protection of an endangered plant located at the site, as
required by the antidegradation regulations which requiré the protection of endangered species
~ and critical habitat. The Department opposes the motion', arguing that a hearing is required to
determine whether its reliance on an e-mail from the Department of Conservation and Natural
Resources stating that the incidence of the endangered plant should not be protected rather than
upon the regulation which lists the plant as endangered, was reasonable. We find that as a matter
of law, the Department must rely upon the endangered species list promulgated as a regulation
when carrying out its duty to implement the antidegradation requirements.

Mahy of the facts listed in the Appellant’s concise Statement of Material Facts which
accompany the motion are uncontested by the Department.> The Department issued Water
Obstruction and Encroachment Permit No. E40-631 (Permit) to the Permittee on February 10,
2006.% The Permit authorizes the Permittee to remove sedimént, through dredging, from an area
totaling 1.38 acres in Hafveys Lake, Luzerne County. Because the activity proposed involved a
surface water, the Department was required to evaluate the project pursuant to the |

antidegradation regulations at Section 93 4¢.* | Subsection (a)(2) provides that. “[if] the

! By letter dated August 8, 2007, the Permittee joins the Department’s response to the
Appellant s motion.
% The Appellant’s motion exhibits, consisting of affidavits, excerpts from deposmons and
the accompanying exhibits are organized as individually labeled pages as “App.
> Permit, Appellant’s Appendix of Exhibits at App. 29.
425 Pa. Code § 93.4c.
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Department has confirmed the presence, critical habitat, or critical dependence of endangered or
threatened Federal or Pennsylvania species in or on a surface water, the Department will ensure
protection of the species and critical habitat.” °

The February 2004 Permit application included a Pennsylvania Natural Diversity Index
(PNDI) screening report that resulted in a “potential conﬂict”v for a Pennsylvania endéngered
species, the Broad-leaved Water-milfoil, Myriophyllum Jﬁfeterophyllum.6 This Broad-leaved
Water-milfoil is listed as an endangered species in DCNR’s Native Wild Plant regulations.’
However, the Department did not require any further investigation of the presence of the Broad-
leaved Water-milfoil in the project area, nor did it make any detemlination about whether the
permit area contained critical habitat for the Broad-leaved Water-milfoil® Rather, the
Department relied upon an e-mail from a DéNR employee dated August 12, 2003, which stated
that in the opinioﬁ of DCNR, the Broad-leaved Water-milfoil at Har§eys Lake is an “introduced
invasive speciesv.”9 Further, the e-mail stated that DCNR is “currently in an effort to remove the

occurance [sic] from the PNDI system.”'® Therefore, the Department informed the Permittee that

> 25 Pa. Code § 93.4c(a)(2).

6 See PNDI Internet Database Search Results, Appellant’s Appendix of Exhibits at App.
70.

725 Pa. Code § 45.12.

8 Deposition of Eugene Trowbridge, a Department Water Pollution Biologist, Appellant’s
Appendix of Exhibits at App. 57-58; Department Response to Appellant’s Motion for Summary
Judgment, § 6. '

: ° Deposition of Trowbridge, Appellant’s Appendix of Exhibits at App. 57-58;
Department Response, § 7.
0 mits entirety, the August 12, 2003 email reads:

After further consoltation [sic] with Autumn and also with Ann Rhoads. [sic] We -
are willing to make a determination that this population of Broadleaved Milfoil is
infact [sic] an introduced invasive species. The natural habitat for this species
tends to be in coastal plan regions, such as Philadelphia and Erie. It is our
determination that the botanical survey for this species is therefore unnecessary,
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it was not considering the Broad-leaved Water-milfoil an endangered species, and did not require
any further action by the Permittee related to the Broad-leaved Water-milfoil.'!

- Any Broad-leaved Water-milfoil located within the project area would be destroyed by
the dredging authorized By the permit.'? After the permit was issued in February 2006, in July,
2006, a consultant retained by the Permittee identified the presence of the Broad-leaved Water-
milfoil in the project area, although he did not label it as a “species of concern.” ** The Broad-
leavéd Water-milfoil has also been observed by an advisor to DCNR.*

The Appellant argues that the Department committed a fundamental error of law when it
concluded that the Broad-leaved Water-milfoil waé not an endangered species for the pumoée of
applying the anti-degradation requirements in 25 Pa. Code § 93.4c. More specifically, the
Department should have relied upon the classification of the Broad-leaved Water-milfoil in
DCNR’s regulations rather than upon an e-mail messagé. The Department takes the position that
it was appropriate to rely upon the information from DCNR and that DCNR intends to amend its
endangered .species regulation. The Departmem also states that the Broad-leaved Water-milfoil
has been removed from the PNDI at Harveys Lake.

We find that the Department acted unlawfully as a matter of law. Regardless of whether

or not DCNR intends to change the status of the Broad-leaved Water-milfoil at some point in the .

since the species was introduced to the lake. We are currently in an effort to
remove the occurance [sic] from the PNDI system. If you have any further
questions or would like to discuss this further, please don’t hesitate to call.

Appellant’s Appendix of Exhibits at App. 83.
! Motion and Response q 8.
- 2 Trowbridge Deposition, Appellant’s Appendix of Exhibits at App. 66.
BAppellant’s Appendix of Exhibits at ‘App. 17. See also Appellant’s Reply Brief,
Attachment A. :
1" Affidavit of Dr. Ann F. Rhoads, Department’s Response to Appellant’s Motion for
- Summary Judgment, Exhibit B.
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future, at all relevant times, the plant was listed in a promulgated regulation as an endangered
| species. Accordingly, when the permit application included a notification that the plant may be
present at the project site, it was incumbent upon the Department to investigate further and make
an independent determination whether an endangered species was present -and whether
accommodations needed to be made to “ensure protection of the species and critical habitat” as
required by the Department’s regulation at Section 93.4¢(a)(2).)* Since the Department did not
properly carry out this duty, we must grant the Appellant’s motion for summary judgment.

Itisa fundamental principle of law, that administrative regulations carry the forée of law
and are as binding upon administrative agencies as they are on the general public.'® Therefore,
where thevDep_artment fails to review an application in accordance with statutes and regulations,
it acts contrary to law and its action can not stand."”

The Department admits that it relied upon the 2003 DCNR e-mail rathér than 17 Pa. Code
§ 45.12, when it decided not to require further inquiry into the presence bf the Broad-leaved
Water-milfoil at the proposed project site. In response to the allegations in the Appellant’s
motion, the Departmerit explains that DCNR is in the process of amending the endangered plant
species regulation and that the technical committee that advises DCNR, has recommended the
reclassification of the Broad-leaved Water-milfoil. However, the Department does not cite one
case or one legal principle which would provide any authority for its reliance upon an allegedly

anticipated regulation. Nor does the Department cite any authority to rely on an e-mail from one

15 25 Pa. Code § 93.4c(a)(2).
S E. g., Commonwealth v. State Conference of State Police, 520 A.2d 25, 28 (Pa. 1987);
Teledyne v. Unemployment Board of Review, 634 A.2d 665 (Pa Cmwlth. 1993); Harriman Coal
v. DEP, 2000 EHB 1008, 1012, n.1.
17 E.g., Blue Mountain Preservatzon Ass’n v. DEP, 2006 EHB 589; Oley Township v.
DEP, 1996 EHB 1098.
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agency employee to another which contradicts the plain langliage of a promulgated regulation
defining the Broad-leaved Water-milfoil as “Pennsylvania Endangered” without limitation. The -
cases consisteptly hold that while the Department may consult other agencies in carrying out its
duties, it may not blindly defer to those agencies in abdication of its own duties.'® This is
especially true where it appears that the consulted agency is not complying with its own
regulations. Our research has certainly not revealed any such authority. The regulation whichis -
currently the law of the Commonwealth defines the Broad-leaved Water-milfoil as
“Pennsylvania Endangered.” Unless and until that definition changes, the Depar.tment is required
fo treat it as such.

In order to properly carry out its duty to protect endangered species and criticai habitat
- under ihe anti-degradétion regulations, the Department clearly had a duty to engage in further
ierestigation once the permit application revealed the pbtential presence of the Broad-leaved
Water-milfoil at the projéct site, regardless of DCNR’s view that the plant was “invasive.” Even
if the plant has since ‘been removed from the PNDI,‘19 the Permittee’s own expert, and affidavits
relied upon by the Department in its responée clearly point to the existence of Broad-leaved
Water-milfoil at Harveys Lake. The Department can not now argue that it has no further duty

under Section 94.3c-because its presence has not been “confirmed.” Clearly the Department has

sufficient information — both officially and unofficially — to merit further scrutiny. As we held in

'® Kleissler v. DEP, 2002 EHB 737; Eagle Environmental, L.P. v. DEP, 1998 EHB 896, |
affirmed, No. 2704 C.D. 1998 (Pa. Cmwlth. filed October 19, 2001). See also Heritage Building
Group v. DEP, EHB Docket No. 2006-072-MG (Adjudication issued May 16, 2007).

% In Kleissler the Board observed that in performing the Department’s duty to evaluate
the effect of proposed oil -or gas wells on critical forest habitat, the PNDI may prov1de
incomplete information. This view was informed, in part, by testimony in a related supersedeas
hea.nng See 2002 EHB at 744-45
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Oley Township v. DEP™ the Department may not avoid its legal obligations by ignoring or
deliberately relying upon incomplete information.

It may be that the Broad-leaved Water-milfoil is “invasive” at Harveys Lake. That view
can certainly be debated in the context of proper rulemaking proceedings to reclassify the milfoil
before the EQB.? It may also be that DCNR permitting regulations may permit the removal or
relocation of the Broad-leaved Water-milfoil from the project area, if in fact, the plant is

~ problematic to the ecology of the lake.?

However, we can find little justiﬁéation for ignoring
the adxrﬁnistrative p;‘ocess and conducting regulatory duties via e-mails from one erhployee to
another. Process and procedural safeguards are essential to the administrative process generally,
and to enviroﬁmental protection in particular.”? That those processes méy seem pointless or
24

cumbersome from time to time is not a reason to simply ignore them.

We therefore enter the following:

201996 EHB 1098.

21 wild Resource Conservation Act, Act of June 23, 1982, P.L. 592, as amended 32 P.S.
§ 5307. _

22 See 45 Pa. Code §§ 45.41-45.50.

2 Zlomsowitch v. DEP, 2004 EHB 756.

2% Blue Mountain Preservation Ass’n (an appellant sustains his burden of proof in a
challenge under the anti-degradation regulations if he can.show that the Department did not
require a proper analysis and issued a permit anyway.)
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

CITIZENS FOR PENNSYLVANIA’S FUTURE
(PENN FUTURE)

V. : EHB Docket No. 2006-100-MG
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MARINA COMMONS
AT HARVEYS LAKE, LLC, Permittee
ORDER

AND NOW, this 4th day of September, 2007, the motion for summary judgment of
Citizens for Pennsylvania’s Future in the abdvé-captioned matter is hereby GRANTED. The
appeal is SUSTAINED and Water Obstruction and Encroachment Permit No. E40-631 (Permit)
to Marina Commons at vHarveys Lake, LLC on February 10, 2006 is REVOKED.

" ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Acting Chairman and Chief Judge

e

‘GEORGE J. MILLER
Judge
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to 722

MICHELLE A. COLE‘M’AN
Judge '

DATED: September 4, 2007

c:

- DEP, Department of Litigation:

Brenda K. Morris, Library

For the Commonwealth, DEP:
Joseph S. Cigan, Esquire
Northeast Region

For Appellant:
Kurt J. Weist, Esquire
Citizens for Pennsylvania’s Future

.610 North Third Street

Harrisburg, PA 17101

For Permittee:

Sean P. McDonough, Esquire

DOUGHERTY, LEVENTHAL & PRICE, LLP
75 Glenmaura National Blvd.

Moosic, PA 18507-2128

510



COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING -

FTELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY |v
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
VICTOR G. KENNEDY
V. ‘ : EHB Docket No. 2007-177-L

COMMONWEALTH OF PENNSYLVANIA, Issued: September 12, 2007
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

OPINION AND ORDER ON
- MOTION TO DISMISS

By Bernard A. Labuskes, Jr., Judge
Synepsis:
- The Department’s motion to dismiss is granted where the appellant challenges a proposed
settlement offer. A proposed offer is not an appealable action.
DISCUSSION

Victor Kennedy filed this appeal from a settlement offer he received from the Departmeﬁt
of Environmental Protection (the “Department”) on June 15, 2007. The settlement proposal was
in the form of a draft cbnsent decree relating to violations at a sewage treatment plant operated
by Kennedy. The parties did not execute or enter into the consent decree. The Department has
filed a motion to dismiss Kennedy’s appeal, which we grant.

Motioné to dismiss should only be granted when the matter is free from douBt.
Concerned Citizens of Ligonier v. DEP, EHB Docket No. 2005-314-L, slip op. at 2 (Opinion,

February 13, 2007); Rakoci v. DEP, 2002 EHB 590, 591. This matter is free from doubt. The
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Board only has jurisdiction to review final actions of the Department. 35 P.S. § 7514(a); 25 Pa.
Code § 1021.2; PEACE v. DEP, 2000 EHB 1, 2. To be appealable, an action must affect
personal or property rights, privileges, immunities, duties, liabilities, or obligations of a person.
25 Pa. Code § 1021.2; DER v. New Enterprise Stone and Lime Co., 359 A.2d 845, 847 (Pa.
Cmwlth. 1976); Langeloth Metallurgical Co. v. DEP, EHB Docket No. 2006-272-L, slip op. at 3
(Opinion, July 5, 2007); PEACE v. DEP, 2000 EHB 1,2.

The Department correctly argues that a settlement offer is not an appealable action. Here,
the Department has not done anything to trigger our jurisdiction. The Department simply sent a
settlement offer to Kennedy for his consideration. The Department did not require Kennedy to
sign the consent decree, and Kennedy was free to reject it, which he ultimately did. The offer, by
itself, does not bind Kennedy or the Department to do anything. It is not a final action of the
Department in that it does not, by itself, affect Kennedy’s rights. Amerikohl Mining, Inc. v.
DER, 1986 EHB 1, 2.

Kennedy argues that the Department’s refusal to negotiate the terms of the proposed
consent decree made it a final action. A final offer is no different than any other settlement offer
when it comes to evaluating our jurisdiction. Unless the offer is accepted, there is no consent
decree and no final action. If the Department chooses to proceed, it will need to follow up with
some formal action, which Kennedy will have the right to appeal. At this point, the Department
has taken no such action.

Accordingly, we issue the following Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

VICTOR G. KENNEDY
V. : EHB Docket No. 2007-177-L
COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
ORDER

AND NOW, this 12™ day of September, 2007, it is hereby ordered that the Department’s

motion to dismiss is granted. The docket shall be marked closed and discontinued.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Acting Chairman and Chief Judge

Jdege f- Wl

GEORGE J. MILLER
Judge

Rl b (e

MICHELLE A. COLEMAN
Judge
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STAR L TR

BERNARYD A. LABUSKEY,
Judge

DATED: September 12, 2007

c: ‘DEP, Department of Litigation:
Brenda K. Morris, Library

For the Commonwealth, DEP:
Stephanie K. Gallogly, Esquire
Northwest Region

Office of Chief Counsel

For Appeﬂant, Pro Se:
Victor G. Kennedy

P.O. Box 226
Slippery Rock, PA 16057
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

‘ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
WEBCRAFT, LLC . ;
V. : EHB Docket No. 2007-200-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION : Issued: September 13, 2007

- OPINION AND ORDER ON THE
PENNSYLANIA DEPARTMENT OF ENVIRONMENTAL
PROTECTION’S MOTION TO DISMISS

By Thomas W. Renwand, Judge
Synopsis:

The Pennsylvania Environmental Hearing Board denies without prejudice the
Department’s Motion to Dismiss. The Motion requested as a sanction the dismissal of
Appellant’s Appeal for the failure to follow a Board Order. However that Order was
returned to the Board by the United Stafes Postal Service and not served on the Appellant.

OPINION |

Presently before the Pennsylvania Environmental Hearing Board is the

Pennsylvania Department of Environmental Protection’s Motion to Dismiss. The

- Department’s Motion to Dismiss is denied without prejudice at this time as the Board’s
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original Pre-Hearing Order No.l and Order to Perfect were returned to the Board
unopened, with the words “Return to Sender” “Not Here” written on the envelope.1 In
light of the fact that Appellant was neither served with our Pre-Hearing Order No. 1 nor
our Order to Perfect, we issued an Amended Order to Perfect on September 10, 2007
ordering that Webcraft shall file a copy of the Department action being appealed on or
before September 28, 2007.

The Department raises an excellent point in its Motion to Dismiss regarding
Appellant’s failure to set forth its objections in separate numbered paragraphs in its Notice
of Appeal. 25 Pa. Code Section 1021.51(e) specifically provides that the notice of “appeal
shall set forth in separate numbered paragraphs the specific objectioné to the action of the
Department. The objections may be factual or legal.” In light of this requirement, we will

issue an order requiring the Appellant to list its objections accordingly.

! The Order was addressed to the attorney listed by Appellant in its Notice of Appeal.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

WEBCRAFT, LLC

V. : EHB Docket No. 2007-200-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

ORDER

AND NOW, this 13™ day of September, 2007, following review of the

Pennsylvania Department of Environmental Protection’s Motion to Dismiss the

Appellant’s Notice of Appeal as a sanction for failure to follow a.Board Order, it is

ordered as follows:

D

2)

3)

4)

The Department’s Motion to Dismiss is denied without prejudice
because the Board’s Order was returned to the Board by the United
States Postal Service and was not served on Appellant.

On or before September 28, 2007 Appellant, Webcraft, LLC, shall
perfect its Appeal pursuant to our Amended Order of September 10,
2007 by filing a copy of the Department action beihg appealed.
Appellant Webcraft, LL.C, shall on or before September 28, 2007
file an Amended Notice of Appeal in compliance with 25 Pa. Code
Section 1021.51(e) by setting forth in separate numbered paragraphs
its' specific objections to the action of the Department. These
specific objections may be factual or legal.

One copy of all documents submitted to the Board shall be served on

the Department of Environmental Protection by serving a copy on its
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counsel. 25 Pa. Code Section 1021.37(b).

5) Failure to supply the missing information as ordered may result in an
appropriate sanction which may include the dismissal of the Appeal.
25 Pa. Code Section 1021.161.

6) The Board is providing the Appellant with a copy of the
Pennsylvania Environmental Hearing Board Rules of Practice and

Procedure:
ENVIRONMENTAL HEARING BOARD

T TH e

THOMAS W. RENWAND
Acting Chairman and Chief Judge

DATE: September 13, 2007

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Kenneth A. Gelburd, Esq.
Southeast Regional Counsel

For Appellant:

David Glogoff, Esq.

250 West Pratt Street — 18" Floor
Baltimore, MD 21201

med
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
ELEc-OPlEbR (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 . SECRETARY TO THE BOARD

HANSON AGGREGATES PMA, INC,,
GLACIAL SAND AND GRAVEL COMPANY
and TRI-STATE RIVER PRODUCTS

e %0 se s

V. : EHB Docket No. 2006-175-R
, : (Consolidated with 2006-176-R
COMMONWEALTH OF PENNSYLVANIA, and 2006-177-R)
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PENNSYLVANIA FISH
AND BOAT COMMISSION, Intervenor : Issued: September 17, 2007

OPINION AND ORDER ON
MOTION FOR PARTIAL SUMMARY JUDGMENT

By Thomas W. Renwand, Acting Chairman and Chief Judge
Synopsis:

The Environmental Hearing Board’s jurisdiction extends to reviewing a challenge to
permit conditions that were developed by the Department of Environmenfal Protection in
reliance upon regulations adopted by the Pennsylvania Fish and Boat Commission designating
certain species of fish aé threatened or endangered.

OPINION
Procedural Background

This matter involves dredging permits issued by the Department of Environmental

Protection (Department) to Hanson Aggregates PMA, Inc., Glacial Sand and Gravel Company

and Tri-State River Products, Inc. (collectively referred to as Appellants). The permits authorize
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the Appellants to dredge in the Allegheny and Ohio Rivers. The Appellants have challenged,
inter alia, Condition F and Appendix B of the permits, which require them to perform a fish
survey in accordance wiﬂl a prescribed protocol prior to dredging. The Appellants also
challenge Table 2 of Appendix B of the permit which contains a list of fish species which, if
encountered during sampling, may result in the imposition of additional criteria or the preclusion
of dredging in certain areas. The fish listed in Table 2 of the permit (the Table 2 list) were
derived from a more comprehensive list of threatened and endangered species developed and
pr'omulgéted as regulations by the Pennsylvania Fish and Boat Commission (hereinafter the Fish
and Boat Commission, or the Commission). The Fish and Boat Commission was grantéd leave
to intervene in these consolidated appeals.

. Presently before the Board is a motion for partial summary judgment filed by the Fish
and Boat Commission. The motion asks the Board to strike those portions of the Appellants’
amended notices of appeal challenging the validity of the Table 2 list of threatened or

endangered fish.' The.notices of appeal contend that the Table 2 list is not based on competent

! The Fish and Boat Commission asks the Board to strike all of paragraphs 3(v) — 3(vi) of the
Appellants’ amended notices of appeal and the portion of 3(vii) indicated below:

v. The Fish Survey Condition incorporates as an approval criteria a
list of fish which, if “found” prior to dredging can preclude
dredging or impose a more stringent and costly survey
requirements because said “fish” are allegedly “threatened” or
“endangered.” This “list,” with limited exception, is not based on
competent scientific data and was not developed using a valid
scientific methodology, has never been peer reviewed and is
grossly over inclusive and thus invalid, contrary to law, an abuse
of discretion and is manifestly arbitrary and capricious.

vi. It is an abuse of discretion and arbitrary and capricious for the
Department to rely upon the Pennsylvania Fish and Boat
Commission’s “list” of “threatened,” “endangered” or “candidate”
fish species to preclude or otherwise regulate dredging activities
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scientific data or a valid scientific methodology and question whether most of the fish included
in the list are either threatened or endangered. It is the Fish anci Boat Commiséion’s contention
that any challenge to the list of threatened and endangered fish is not within the Board’s
jurisdiction since the Fish and Boat Commission holds the authority to create and maintain lists
of threatened and endangered species pursué.nt to the Fish and Boat Code.

The Fish and Boat Code, Act of October 16, 1980, P.L. 996, as amended, 30 Pa. C.S. §§
101 - 7314, prm.zides the Fish and Boat Commission with thé authority to establish a
Pennsylvania Threatened Species List and a Pennsylvania Endangered Speéies.List, which are
published in the Pennsylvania Bulletin. Id. at § 2305(a). Pursuant to this provision, the Fish and
Boat Commission has promulgated regulations establishing lists of thréatened and endangered
species at 58 Pa. Code §§ 75.1- 75.2 (the threatened or endangered list).2

The permits in question in this appeal were issued pursuant to the Dam Safety and
Encroachments Act (Dam Safety Act), Act of November 26, 1978, P.L. 1375, as amended, 32
P.S. §§ 693.1 — 693.27. Section 9 of the act provides the Department of Environmental
Protection with the power to grant an encroachment permit if it determines that a proposed

project complies with all applicable laws administered by, infer alia, the Fish and Boat

because this “list” was not based on competent scientific data, was
not developed using a valid scientific methodology, and is grossly
over inclusive. '

vii. The “categories” of species which trigger adverse

consequences is not based on competent scientific evidence and

the fish listed therein are, with limited exception neither

“threatened” nor “endangered” and, in any event, will not be

~ “taken” as a result of dredging and their “habitat™ (which has never

been defined) will not be adversely affected by dredging to any

‘degree (if at all) sufficient to warrant imposing this condition.
2 The Fish and Boat Commission has also promulgated regulations establishing a candidate
species list at 58 Pa. Code § 75.3.
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Commission. Id. at § 693.9(a). It further auﬁoﬁzes the Department to impose such permit terms

and conditions as may be necessary to ensure compliance with those laws. Id. at § 693.9(b).

The Dam Safety regulations at 25 Pa. Code, Chapter 105 require consideration of the following:

An encroachment application may nbt be approved for a project located within ‘an area that

serves as a habitat of a threatened or endangered species, as ’designated by the Fish and Boat

Commission (or fhe Pennsylvania Game Commission), unless the Department finds it will not

hévg an adverse impact on the public natural resources. 25 Pa. Code § 105.16(c). Inreviewing a
permit application, the Department must examine the effect of the encroachment on various

factors including fish and wildlife and aquatic habitat. 25 Pa. Code § 105.14(b)(4). According-
to the deposition testimony of Christopher Kriley, the Department’s Chief of Permitting and

Technical Support, Watershed Management, the Department’s regulations at 25 Pa. Code §

105.14 and 105.16 were the basis for including the‘ﬁsh survey conditions and Table 2 in the

Appellants’ permits. (Ex. A to Motion; Ex. F to Response)

According to the Fish é,nd Boat Commission, the list contained in Table 2 of the permits
contains a specific species of fish, referred to as benthic lithophilic, which are included in the
Fish and Boat Commission’s list of threatened or endangered species set forth in its regulations.
Because the Table 2 list in the permit was derived from the.Fish and Boat Commission’s list of
threatened or endangered species, the Commission characterizes the Appellants’ objections as a
challenge to its designation of threatened or endangered species and to its regulations at 58 Pa.
Code §§ 75.1-2. The Fish and Boat Commission asserts such a challenge is not within the
jurisdiction of the Board since the Board is limited to reviewing actions of the Department of
Environmental Protection. Any challenge to its regulations, argues the Fish and Boat

Commission, should be brought before it, and not the Environmental Hearing Board.
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The Appellants raise several arguments in response.’

First, they assert they are not
launching an attack on the Fish and Boat Commission’s threatened or endangered list or the
reguiations where the list is codified. Rz;ther, they argue, their dispute is with the list contained
in Table 2 6f their permit. Second, the Appellants argue that it is within the Board’s jurisdiction
to determine whether the Department acted reasonably in relying on the Fish and Boat
Commission’s threatened or endangered list in developing Table 2 and the fish survey conditions
of the permit. Third, the Appellants assert that the Fish and Boat Commission has been involved
in this process at many levels, first, by wofking with the Department to develop the inforhation
leading to the permit conditions and, second, by intervening in this appeal, and has waived its
right to object to the Board’s jurisdiction over this matter.
Discuséion

We begin 0;1r analysis with a discussion of the Pennsylvania Environmental Hearing
Board’s jurisdiction. The scope of the Board’s jurisdiction is set forth in Section 4 of the
Environmental Hearing Board Act as follows: “The [B]oard has the power and duty to hold
hearings and issue adjudications...on orders, permits, licenses or decisions of the [D]epartment
[of Environmental Protectibn].” 35 P.S. § 7514. Redbank Valley Municipal Authority v. DEP,
2006 EHB 813, 818-19; Neville Chemical Co. v. DEP, 2003 EHB 530, 533 (citing Felix Dam
Preservation Assn. v. DEP, 2000 EHB 409, 421-22). Thus, the Fish and Boat Commission is
correct that the Environmental Hearing Board reviews actions of the Department of
Environmental Protection, not the Fish and Boat Commission. Where we respectfully disagree

with the Fish and Boat Commission, however, is whether our review of the Appellants’

objections to Table 2 and the fish survey conditions constitutes a review of an action of the Fish

3 The Department did not file a response to the motion.
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and Boat Commission. We conclude that it does not. The action under review here is the
Department’s placement of conditions in the Appellants’ permits requiring that a fish survey be
conducted prior to dredging and imposing additional criteria on the Appellants should the fish in
Table 2 of the permits be encountered during the survey. The fact that the Department relied on
the Fish :and Boat Commission’s list of thréatened or endangered fish in developing the list in
Table 2 of the permit does not deprive us of jurisdiction. It is the role of the Environmental
Heariﬁg Board to review challenges to pefmits issued under the Dam Safety Act and regulations,
and no such permitting action may be final as to any person adversely affected by it until such
person has had the opportunity to appeal such action to the Environmental Hearing Board. - 35
P.S. § 7514(c); Redbank, supra. Whenever the Department action under review incorporates or

_ relies upon information or data provided by another agency, it must fall within the scope of the
Board’s review to determine if the Department has acted reasonably in relying upon that
information. We agree with the Appellants that “just as an appellant can challenge the
Department’s reliance on some other ‘data set’ or ‘source’ as unreasonable because the ‘data’ or
‘source’ vwas scientifically flawed, the Appellants in this case are entitled to question the
reasonableness of the Department’s reliance on the [Fish and Boat Commission’s threatened or
endangered] List when developing Table 2 and the Fish Condition.” (Appellants’ Response, p.
19)

This matter is very similar to Eagle Environmental, L.P. v. DEP, 1997 EHB 733, in
which the Department revoked, suspended and modified several permits, including an
encroachment permit held by the appellant Eagle Environmental (Eagle) in connection with its
operation of a landﬁlll. The Department ﬁodiﬁed the encroachment permit because it allowed

Eagle to affect wetlands within the floodplains of what the Fish and Boat Commission had
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designated as “wild trout streams.” Eagle challenged the permit modification on the basis that the
Department had erred in relying on the Fish and Boat Commission’s classification of wild trout
streams, asserting that the Commission had failed to properly promulgate the designation as a
regulation and, second, because it constituted an impermissible delegation of authority to the
Commission.

In response to Eagle’s objections, the Department argued that because it had deferred
completely to the Fish and Boat Commission’s classification of the streams as wild trout streams,
any challenges to that classification should be raised by filing an appeal with the Commission, not
the Board. It did, however, concede that the Board was the proper forum to determine whether
the Department had abused its discretion by relying on the Commission’s classification.

In an opinion by former Chairman and Chief Judge Miller, the Board noted that the
regulations of federal and state agencies often refer to determinations made by sister agencies. In
that case, like the present one, Section 9 of the Dam Safety Act required the Department to ensure
compliance with the laws of the Fish and Boat Commission. Judge Miller went on to explain the
structure of environmental regulation in Pennsylvania, which involves the promulgation of
regulations by the Environmental Quality Board (EQB) “for the guidance of the Department in
administering the various environmental statutes enacted by the General Assembly.” He noted:

The Department’s exercise of discretion in administering those
statutes is controlled by both the standards set forth in the
regulations by the EQB and this Board’s determination of whether
the Department has properly applied the standard set forth by the
EQB. While the Board normally limits its review to whether or
not the Department has abused its discretion, where the
Department’s action is discretionary, this Board may substitute its
own discretion for that of the Department based on the evidence
presented at the hearing before it. Warren Sand and Gravel Co.,

Inc. v. Commonwealth of Pennsylvania, DER, 341 A.2d 556 (Pa.
Cmwlth. 1975); City of Harrisburg v. DEP, 1996 EHB 1518.

525



1997 EHB at 741-42.

Tying this into the Department’s reliance on the Fish and Boat
Commission’s wild trout stream designation, he held:

Given this overall regulatofy'structure, together with the definition
of “wild trout stream” at 25 Pa. Code § 105.1, we believe the
Department cannot blindly defer to the Commission’s
classification of streams as wild trout streams. Instead, the
Department has a duty to ascertain that the Commission’s
determination is correct. Such a determination may require the
Department to evaluate whether the standard the Commission
applies accurately indicates whether a stream supports naturally
reproducing trout populations. It may also require the Department
to assure itself that the Commission has considered all available
evidence relevant to its determination. It is the duty of this Board
to determine whether the Department properly exercised its
discretionary powers based on the evidence before it. If the Board
so chooses, it may determine based on the evidence before it
whether the Department’s action was proper.
1997 EHB at 742 (emphasis added).

As-in Eagle Environmental, we are here faced with the Department taking a permitting
action — in-this case, the inclusion of certain permit conditions — based on a designation made by
the Fish and Boat Commission. As in Eagle Environmental, it is the duty of this Board to
determine whether the Department properly exercised its discretionary power based on the
evidence before it. This includes an examination of whether the Department’s reliance on the
Fish and Boat Commission’s threatened or endangered list in the Department’s development of
the Table 2 list in the permit was a proper exercise of its discretion.

In its reply brief, the Fish and Boat Commission argues that Eagle Environmental is
factually and legally distinguishable from the present case since the threatened or endangered

fish classification has been promulgated as a regulation, whereas the trout stream classification at

issue in Eagle had been neither promulgated as a regulation nor advertised in the Pennsylvania
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Bulletin. Indeed, one of the objections raised by Eagle in that case was whether the wild trout
stream designation should have been promulgated as a regulation in accordance with the proper
procedures. In disrrlissing Eagle’s argument, Judge Miller cbncluded that the standard for
| designating what constituted a wild trout stream and the Fish and Boat Commission’s list of such
streams were “not regulations but only criteria for a determination which finally may be made
only by the Department or this Board.” Eagle Envifonmental, 1997 EHB at 743. |
In the present case, the Fish and Boat Commission’s designated list of threatened or
endangered species has been promulgated as a regulation at 58 Pa. Céde §§ 75.1-2. We recognize
the distinction pointed out by the Fish and Boat Commission, but find the underlying principles
set forth in Eagle Environmental to be just as applicable in this situation. We do not see the issue
in thJs case beihg as broad as the Fish and Boat Commission asserts. The challenge here is not to -
the Commission’s regulations but to the Department’s deci;cion to include certain conditions in
the Appellants’ permits based on the information contained in those regulations. We agree that an
examination of that issue necessarily involyes a review of the information contained within the
Fish and Boat Commission’s regulations. If those regulations are based on sound science, then
the Fish and Boat Commission should welcome and invite our inqﬁiry. However, we agree with
the Commission that we do not have the power to overturn their regulations. Our decision is
limited to reviewing the Department’s reliance on those regulatidns and their application to the
permits at issue in this appeal. If we find that there is no scientific basis for the permit conditions
protecting the fish listed in Table 2, this would not result in an overturning of the Commission’s
regulations, but simply th'é overturning of the permit conditions in this case. In that case, the

regulation may still stand; the permit conditions may not.* Moreover, according to the

* Of course, we are speaking hypothetically. Our determination will be based on the evidence
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Department’s Chief of Permitting and Technical Support, Watershed Management, Christopher
Kriley, the fish survey conditions and Table 2 list were inciuded in the permit based on
Department regulations, 25 Pa. Code §§ 105.14 and 105.16, which are certainly within the scope
of our reﬁew.

The Fish and Boat Commission argues that any challenge to the validity of the threatened
or endangered species ﬁst, or the Table 2 list derived therefrom, should be brought by. way of an
appeal to the Commission rather than to the Board. This is imprac‘tical and likely to lead to
piecemeal litigation, which is to be avoided. Stout d/b/a Atlas Railroad Construction Co. v. DEP
(herein referred to as Atlas Railroad), EHB Docket No. 2007-052-R (Opinion and Order on
Motion to Stay Procéedings issued August 17, 2007), p. 9; Sechan Limestone Industries v. DEP,
2004 EHB 185, 187; Ziviello v. State Conservation Commission, 1998 EHB 1138, 1139. The
Fish and Boat Commission’s approach would require that the Appellants file two appeals: one
with the Fish and Boat Commission with respect to the Table 2 ljst, and a second appeal with the
Board for the remaining challenges to thepermit. If the Appellants’ permits also contained
conditions related to an endangered wildlife list designated by the Game Commission or a
protected wetlands list designated by the Department of the Interior, then under the
Commission’s argument, the Appellants would be requifed to appeal some permit conditions to
the Board, some to the Fish and Boat Commission, others to the Department of the Interior and |
yet others to the Gaine Commission, and possibly other agencies that we have not contemplated.
As we held in Atlas Railroad, “There is little to be said for carving out one collateral aspect of
the dispute and having that resolved m a séparate action in a separate forum.” Slip op. at 9. We

noted this was particularly true where the same underlying facts and witnesses are involved. /d.

presented to us.
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Many of the decisions of the Department necessarily rely on determinations made by sister
agencies. Eagle Environmental, 1997 EHB at 740. Those determinations may come in the form
of studies, recommendations or regulations. With regard to permitting decisions, this inter-
agency cooperation may not occur until the permit application review process and may result, as
it did in this case, in the insertion of certain conditions in the permit. The appropriate timeframe
for reviewing the reasonableness of the basis for those conditions is during an appeal of the
permit.

In reviewing actions of the Department, we are often called upon to consider matters
extending beyond the Department’s regulations. See, e.g., Atlas Railroad, supra. (holding that
the Board has jurisdiction to decide whether parties entered into an oral agreement regarding
costs incidental to mining where such agreements are contemplated by the regulations);
Coolspring Stone Sitpply, Inc. v. DEP, 1998 EHB 209, and Pond Reclamation, Inc. v. DEP, 1997
EHB 468 (holding it is well within the scope of the Department’s and the Board’s authority and
duty to evaluate property-related issues and contracts for the purpose of determining compliance
with regulations and statutes). As we further held in Atlas Railroad,

It is a mistake to focus merely on the issue raised in a Board
proceeding and try to place that into some ‘legal box” which would
result in a Balkanized practice of administrative law resulting in
costly piecemeal litigation. Rather the process is much more fluid
and is based on the jurisdictional power of the Board to decide the
issues before it. See Pequea Township v. Herr, 716 A.2d 678, 687
(Pa. Cmwlth. 1998).
Slip op. at 8.
The Appellants’ right to due process is the lodestar that guides us and requires that they

be afforded an opportunity to challenge the conditions of their permits, including those based on

information that the Department has obtained from another agency’s regulations. Where the
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Department takes an action based on information contained in another agency’s regulations, the
Department’s action and the basis for it are subject to our review.

In conclusion, we enter the following order:
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COMMONWEALTH OF PENNSYLVAN IA
ENVIRONMENTAL HEARING BOARD

HANSON AGGREGATES PMA, INC.,
' GLACIAL SAND AND GRAVEL COMPANY
and TRI-STATE RIVER PRODUCTS

v. : EHB Docket No. 2006-175-R

, : (Consolidated with 2006-176-R
COMMONWEALTH OF PENNSYLVANIA, : and 2006-177-R)

DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PENNSYLVANIA FISH
AND BOAT COMMISSION, Intervenor
ORDER
AND NOW, this 17® day of September 2007, the Fish and Boat Commission’s

motion for partial summary judgment is denied.

| ENVIRONMENTAL HEARING BOARD

Tl T L

THOMAS W. RENWAND
Acting Chairman and Chief Judge

DATE: September 17, 2007

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Charney Regenstein, Esq.
Southwest Region

For Appellants:
Thomas C. Reed, Esq.
Brandon C. Coneby, Esq.
Dinsmore & Shohl, LLP
Ste. 2415, Grant Bldg. -
Pittsburgh, PA 15219
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For Intervenor:

Laurie Shepler, Esq.

Jason E. Oyler, Esq.

Pennsylvania Fish and Boat Commission
P.O. Box 67000

Harrisburg, PA 17106-7000
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
. (717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL

PROTECTION
V. : EHB Docket No. 2007-125-CP-LL
JOHN P. PECORA, jAMES D. PECORA, :
ANN PECORA GREGO, ELIZABETH : Issued: September 28, 2007
PECORA, JAY J. PECORA AND PHILIP A. -
PECORA, Defendants
OPINION AND ORDER ON

MOTION FOR DEFAULT JUDGMENT

By Bernard A. Labuskes‘, Jr., Judge
Synopsis: |

The Board grants the Department’s unopposed motion for default judgment where the
defendants failed to answer a complaint for civil penalties or file a response to the Department’s

motion. A hearing will be scheduled to determine the amount of the penalty to be assessed.

OPINION
On May 11, 2007, the Department of Environmental Protection (the “Department”) filed
and served a complaint for $46,500 in civil penalties against the Defendants for alleged
violations of | the Clean Streams Law, 35 P.S. § 691.1 et seq., and the Dam Safety and
Encroachments Act,‘ 32 P.S. § 693.1 ef seq. The Defeﬁdants never answered the complaint. On
July 11, 2007, the Department moved for entry of a default adjudication. The Defendants have
£ | 533



not responded to that motion.’
Our rules provide as follows:
A defendant failing to file an answer within the prescribed time shall be
deemed in default and, upon motion made, all relevant facts in the
complaint may be deemed admitted. Further, the Board may impose any
other sanctions for failure to file an answer in accordance with § 1021.161
(relating to sanctions).
25 Pa. Code § 1021.74. Section 1021.161 provides that the Board may impose sanctions upon a
party for failure tov abide by a Board order or rule of practice and procedure. The sanctions may
include entering an adjudication against the offending party. 25 Pa. Code § 1021.161.

Our existing rules arguably would permit us to enter a default adjudication in this case
against the Defendants for the amount of civil penalties requested by the Department in its
complaint.> Such an adjudication would have been appropriate because the Defendants have
shown that they ﬁave no intention of defending against the Department’s complaints, and it
appears certain that a hearing to address the amount of civil penalties will be a pro forma
exercise. By addressing the Department’s complaint on the merits, tIﬁs Board, as well as the
Department, will be required to devote time and resources to a matter about which the
Defendants themselves have shown they do not care. We will be required to generate a
precedential ruling as a result of empty-chair litigation.

It would not be appropriate, however, to enter a default adjudication in this case for the

amount of civil penalties requésted in the complaint because the Department, consistent with past

1 The Defendants’ nonfeasance in this case is consistent with their conduct in a related proceeding pending before
the Board at Docket No. 2006-114-CP-L. Although the Defendants filed an answer in that case, they did not respond
to the Department’s motion for summary judgment on liability, they failed to comply with the Board’s pre-hearing
orders, and they did not appear at the hearing on the merits. '

2 Any doubt regarding our authority in this regard will be eliminated if a proposed rule currently making its way
through the Board’s regulatory review process is finalized. That rule, if promulgated, will provide us with express
authority to enter a default adjudication for the amount of penalties requested in the complaint. 25 Pa. Code §
1021.74(d)(proposed).



practice, has not asked that such relief be granted in its motion. Accordingly, we will limit our
Order to the relief requested. We deem all relevant facts admitted pursuant to 25 Pa. Code §
1021.74, and we will preclude the Defendants from contesting liability pursuant to 25 Pa. Code §

1021.161. We will hold a hearing to receive evidence regarding the amount of civil penalties to

be assessed.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

\Z : EHB Docket No. 2007-125-CP-L

JOHN P. PECORA, JAMES D. PECORA,
ANN PECORA GREGO, ELIZABETH
PECORA, JAY J. PECORA AND PHILIP A.
PECORA, Defendants

ORDER
AND NOW, this 28" day of September, 2007, it is hereby ordered that the Department’s
.unopposed motion for default judgment is granted. The relevant facts in the complaint are
deemed admitted and liability is eétablished. A hearing will be scheduled to receive evidence

limited to the amount of civil penalties to be assessed .

ENVIRONMENTAL HEARING BOARD

T T f

THOMAS W. RENWAND
Acting Chairman and Chief Judge

Jdope - i

GEORGE J. MILLER
Judge

Bkl (7.

MICHELLE A. COLEMAN
Judge
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DATED: September 28,2007

c:

For the Commonwealth, DEP:

Michael A. Braymer, Esquire
Dana M. Adipietro, Esquire
Northwest Regional Counsel

For Defendants, pro se:
John P. Pecora

110 Fuller Road
Bradford, PA 16701

James D. Pecora

110 Fuller Road

Bradford, PA 16701

Ann Pecora Grego
110 Fuller Road
Bradford, PA 16701 .

Elizabeth Pecora
110 Fuller Road
Bradford, PA 16701

Jay J. Pecora
110 Fuller Road .
Bradford, PA 16701

Philip A. Pecora
110 Fuller Road
Bradford, PA 16701

(AL LR

BERNARD A.
Judge
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

(717) 787-3488 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

FELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD
CHARLES C. PERRIN
V. : EHB Docket No. 2007-118-R

COMMONWEALTH OF PENNSYLVANIA :

DEPARTMENT OF ENVIRONMENTAL

PROTECTION and PITTSFIELD

TOWNSHIP and BROKENSTRAW : ‘

VALLEY AREA AUTHORITY, Appellees : Issued: September 28, 2007

OPINION AND ORDER ON
APPELLANT’S MOTION TO DISQUALITY
OR RECUSE COUNSEL
By: Thomas W. Renwand, Acting Chairman and Chief Judge
Synopsis:

The Pennsylvania Environmental Hearing Board denies a Motion to disqualify
counsel for Appellees where Appellant met with another member of Appellees’ law firm
on a matter unrelated to Appellant’s Appeal. The decision of the Pennsylvania
Department of Environmental Protection which Appellant appealed to thev Pennsylvania
Environmental Hearing Board was based on an updated Act 537 Plan submitted to the

Department more than six months after the consultation and approved by the Department

more than eight months after the consultation. As such there are no grounds set forth in
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Appellant’s Motion warranting the removal of counsel.
OPINION

This is a pro se hand written appeal filed by Appellant Charles C. Perrin to the
Department’s approval of the updated Act 537 Plan for Pittsfield Township,
Pennsylvania. The Pittsfield Township’s Act 537 Plan Update dated February 22, 2007
was approved by the Pennsylvania Department of Environmental Protection on April 6,
2007. Appellant evidently believes that the Act 537 Plan is flawed and that he should
not have to connect to the centralized sewage collection system recommended by
Pittsﬁeld Township and operated by Brokenstraw Valley Area Authority.’

Presently before the Board is an undated handwritten request from Appellant
(quoted exactly as written by Appellant) docketed on September 4, 2007 stating, in part:

I am writing you for a Request that the Quinn Law Firm
(Recuse) from Counsel for the Pittsfield Township and
Brokenstraw Valley Area Authority. My reasons for this is
that back in 8-1-06 I had went to the Quinn Law Firm for
consultation on my property about many wrongful -acts that
were done to me. I talk to Rick Blakely of the Quinn Law
Firmr and he sead that he would talk to Paul Burroughs who is
there Civil Attorney on these matter’s at hand and being that
the Warren County Planning and Zoning Commission is
involved in bouth of those matter’s at hand. I thank it would
be a Ethical Conflict of Interest.

Respectfully submitted

Citizen

Charles C. Perrin

! ' We say “evidently” because although Appellant has filed loads of documents with the Board he
has not filed a legally coherent Notice of Appeal pursuant to 25 Pa. Code Section 1021.51(e)
setting forth “in separate numbered paragraphs the specific objections to the action of the
Department.” Such objections may be factual or legal.
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Attached to Mr. Perrin’s request was a receipt dated August 1, 2007 from the Quinn Law
Firm evidericing the fact that Mr. Perrin evidently paid the law firm fifty dollars in cash
for the consultation.

Attorney Paul Burroughs and the Quinn Law Firm represent Pittsfield Township
and Brokenstraw Valley Area Authority in this appeal. Pittsfield Township and
Brokenstraw Valley Area Authority vigorously oppose Appellants’ “Motion” to
disqualify Attorney Burroughs and the Quinn Law Firm from representing them in this
Appeal. Appellees contend that the limited consultation between Mr. Perrin and Attorney
Blakely “about many wrongful acts that were done to me” is wholly unrelated to Mr.
Perrin’s Appeal of Pittsfield Township’s Updated 537 Plan which is dated more than six
months after Mr. Perrin’s consultation with Attorney Blakely. Moreover, Attorney
Burroughs has set forth a verification indicéting that Attorney Blakely never consulted
~ him at the time concerning his meeting with Mr. Perrin. In fact, according to the Quinn
Law Firm no further communication or representation of Mr. Perrin took place.

Rule 1.9 of the Rules of Professional Conduct provides as follows:

Rule 1.9 Duties to Former Clients -

a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related
matter in which that person’s interests are material adverse to the interests
of the former client unless the former client gives informed consent. '

. b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly

was associated had previously represented a client

c) whose interests are materially adverse to that person; and
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1) about whom the lawyer had acquired information protected by Rules
1.6 and 1.9(c) that is material to the matter;

unless the former client gives informed consent.

d) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall not
thereafter:

1) use information relating to the representation to the dlsadvantage of
the former client except as these Rules would permit or require with
. respect to a client, or when the mformatlon has become generally
known; or
2) reveal information relating to the representation except as these
Rules would permit or require with respect to a client.

A lawyer at the Quinn firm met with Mr. Perrin several months before the
Department of Environmental Protection approved the updated 537 Plan of Pittsfield
Township. Closely reviewing Appellant’s unverified request we find no basis in the law
to grant his request to disqualify counsel representing Brokenstraw Valley Area
Authority and Pittsfield Township.

As we noted in Hartstown Qil and Gas Exploration Company v. DEP, 2005 EHB
959, 961, the Pennsylvania Rules of Professional Conduct are designed to provide
guidance to attorneys and a structure for regulating conduct through disciplinary
agencies. As pointed out in the preamble to the Rules of Professional Conduct, the Rules
are not designed as a basis for civil liability.

Looking at the. limited facts alleged by Appellant, we see no basis for
disqualifying Attorney Burroughs or the Quinn Law Firm from representing Appellees in
this case. Mr. Perrin simply does not set forth any facts which would trigger the above

provisions. We share the concern of Judge Labuskes as set forth in DEP v. Whitemarsh
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Disposal Corporation, 1999 EHB 588, 590, as we are also “loathe to interfere with a
party’s choice of counsel” especially in the absence of any prejudice to Appellant.
Although Mr. Perrin has not clearly articulated his objections to the Department’s action,
we believe his case is based on simply nbt wanting to hook up to the municipal sewer
system. Therefore, we find no merit in Mr. Perrin’s request to disqualify Attorney

Burroughs and the Quinn Law Firm.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

CHARLES C. PERRIN

V. : EHB Docket No. 2007-118-R
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and PITTSFIELD

TOWNSHIP and BROKENSTRAW
VALLEY AREA AUTHORITY, Appellees

ORDER
AND NOW, this 28™ day of September, 2007, Appellant’s Motion to

Disqualify or Recuse Counsel is denied.
ENVIRONMENTAL HEARING BOARD

-
THOMAS W. RENW v

Acting Chairman and Chief Judge

DATE: September 28, 2007
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EHB Docket No. 2007-118-R

C:

med

DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Stephanie K. Gallogly, Esq.
Northwest Regional Counsel

For Appellant:
Charles C. Perrin
RD 1, Box 181
Pittsfield, PA 16340

For Pittsfield Township and

Brokenstraw Valley Area Authority:

Paul F. Burroughs, Esq.

QUINN BUSECK LEEMHUIS TOOHEY
KROTO

2222 West Grandview Boulevard

Erie, PA 16506-4508
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

. (717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING

ELEC-OPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY |V
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

V. : EHB Docket No. 2006-114-CP-L
JOHN P. PECORA, JAMES D. PECORA, : Issued: October 4, 2007
ANN PECORA GREGO, ELIZABETH :
PECORA, JAY J. PECORA AND PHILIP A.
PECORA, Defendants
ADJUDICATION

By Bernard A. Labuskes, Jr., Judge
Synopsis

The Board assesses a civil penalty in the amount of $18,500 for the Defendants’ failure to
comply with an order issued pursuant to the Clean Streams Law and Dam Safety and
Encroachment Act. The defendants failed to timely. comply with a Department order requiring
them to stabilize and restore their property. The civil penalty is based largely on the defendants’

delay in compliance with the Department’s order and the resulting sediment pollution to an

adjacent exceptional value wild trout stream.

Background
The Department of Environmental Protection (the “Department™) issued an order to
Phillip A. Pecora, John P. Pecora, James D. Pecora, Ann Pecora Grego, Elizabeth Pecora, and

Jay J. Pecora (the “Pecoras™) on February 3, 2005 for violations of the Clean Streams Law and
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Dam Safety and Encroachments Act (the “Order”). The Order cited the Pecoras for performing
extensive excavation and grading work on a site in Bradford Township, McKean County (the
“Site,”). The work encroached into Minard Run, an exceptional value, designated wild trout
stream. The work resulted in severe damage to the stream, including disfigurement of the stream
channel itself. The work was done without the necessary permits. The Order required the
Pecoras to restore the Site. The Pecoras did not appeal the Order.

When the Pecoras did not comply with the Order, the Department filed a petition to
enforce it in Comménwealth Court. The action was settled with a consent decree between Philip
Pecora and the Department on Jl;ne 29, 2005 (the “Consent Decree”). Pecora complied with the
Consent Decree, and in the process the Order, by September 29, 2005.

The Department reserved the right in the Consent Decree to seek civil penalties from the
Pecoras ;‘for non-compliance with the Department’s Order and the violations set forth in the
Department’s Order.” (Commonwealth Exhibit (“C. Ex.”) 7, paragraph 4.) The Department
filed a complaint for civil penalties with us on April 10, 2006 requesting a civil penalty of
$75,500 for the Pecoras’ noncompliance with the Order. For reasons that have not been
explained, the Department has only pursued penalties for the Pecoras’ noncompliance with the
Order, not the violations giving rise to the Order in the first ﬁlace. The Pecoras filed an answer
on May 1, 2006.

On November 29, 2006, the Department filed a motion for partial summary judgment
against the Pecoras on the issue of liability. The Department contended that the Pecoras were
not in a position to contest liability because they admitted to it in the Consent Decree. Although
represented by counsel, the Pecoras did not file a response to the Department’s motior'l.‘ On

January 22, 2007, we granted the Department’s motion, finding the Pecoras liable for the
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violations set forth in the Department’s complaint. On February 5, 2007, the Pecoras filed a
motion for reconsideration of the Board’s opinion and order, which the Department opposed.
We denied the motion. We thereafter scheduled a hearing for June 18, 2007 to take evidence
regarding the amount of the civil penalty to be assessed. On April 26, 2007, the Pecoras filed a
motion to set aside the Department’s complaint, which the Department opposed and we denied.
The Department filed its pre-hearing memorandum on May 2, 2007. When the Pecoras did not
file an answering pre-hearing memorandum as requiréd, we issued a rule for them to show cause
why sanctions should not be imposed for failure to file a pre-hearing memorandum. The };ecoras
did nof respond to the rule. We issued an Order on June 12, 2007 precluding the Pecoras from
presenting a case-in-chief.

We held the pre-hearing conference that we had previously scheduled by Order on
February 2, 2006 b§ telephone conference on June 14, 2007. The Pecoras’ attorney did not call
in. The Board’s staff was eventually able to track down the Pecoras’ attorney who complained
that he was not aware of the conference and would be late for another engagement if required to
participate. He nevertheless jpined the call and informed the Board and the Department that the
Pecoras would not attend the hearing. We held a one day hearing on June 18, 2007 at the

Pittsburgh office of the Board. Neither the Pecoras nor their attorney appeared at the hearing.

FINDINGS OF FACT®
1.  The Department is the agency with the duty and authority to administer and enforce
the Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. §§ 691.1 —

691.1001 (“Clean Streams Law”); the Dam Saféty and Encroachments Act, Act of November 26,

! Unless otherwise noted, the facts are taken from the unappealed Order (Commonwealth Exhibit (“C. Ex.”) 1) and
the Consent Decree (C. Ex. 7). '

547



1978, P.L. 1375, as amended, 32 P.S. §§ 693.1-693.27 (“Dam Safety Act”); Section 1917-A of
the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17,;
and the rules and regulations promulgated thereunder.

2. Philip Pecora occupies the Site. The other Pecoras own it.

3.  Minard Run, an exceptional value stream, flows through the Site.

4. The Pennsylvania Fish and Boat Commission has designated Minard Run as a wild
trout stream. (Notes of Transcript page (“T.”) 12.)

5. Beginning in 1998 and continuing through February 2005 when the Order was issued,
Department inspections revealed extensive earth disturbance activity on the Site. The
unpermitted activity included excavation and grading of Minard Run itselﬁ The site activities
resulted in severe sedimentation of the stream. (C. Ex. 1-4,7.)

6. The site work changed what had been a well-defined, narrow, deep stream channel,
into one with wide, shallow, ill-defined side banks and in-stream gravel bars. By increasing the
temperature of the water and adding a significant sediment load to the stream, the work
destroyed habitat and otherwise comprorhised the ability of the stream to function as a wild trout
stream of exceptional value. (T. 13-18; C. Ex. 2, 3.) |

7.  The damage to the stream was severe. (T. 17; C. Ex. 2, 3.)

8. The Deparfrnent issued the Order on February 3, 2005. The Order required the
Pecoras to within 15 days hire a trained professional to design a plan to stabilize and restore the
Site. Within 30 days, ﬂle Pecoras were required to submit all applicable plans and permit
applications for the activities necessary to restofe the Site. Upon the Department’s approval, the
Pecoras were required to restore the Site in accordance with the approved plans. (C.Ex. 1))

9.  The Pecoras did not appeal or comply with the Order.
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10.  On May 18, 2005, the Department filed a petition with the Commonwealth Court to

enforce the Order.
11.  On June 29, 2005, the Department and Philip Pecora entered into the Consent Decrée.
(T. 23; C. Ex. 7.) Philip Pecora made the following admissions in the Consent Decree:
G. On February 3, 2005, the ‘Department issued an
administrative order (“Department’s Order”) to the Owners and
Phillip A. Pecora directing them to, among other things,
immediately cease all earth disturbance activity at the Property and
restore disturbed areas at the Property....
H. Philip A. Pecora received the Department’s Order.
J. Neither the Owners nor Philip A. Pecora appealed
the Department’s Order and the findings contained in the
Department’s Order are administratively final.

K.  To date, the Owners and Philip A. Pecora have not
complied with the Department’s Order.

L. The Owners’ and Philip A. Pecora’s failure to
comply with the Department’s Order constitutes unlawful conduct
under Section 18 of the Dam Safety Act, 32 P.S. §693.18, and
Section 611 of the Clean Streams Law, 35 P.S. §691.611; and
subjects the Owners and Philip A. Pecora to civil penalty liability
under Section 21 of the Dam Safety Act, 32 P.S. §693.21, and
Section 605 of the Clean Streams Law, 35 P.S. §691.605.

(C.Ex. 7)

12.  Philip Pecora agreed in the settlement to stabilize and restore the Site.

13.  Philip Pecora complied with the Consent Decree (and the Order) by September 29,
2005.

14.  Philip Pecora’s failure to comply with the Order up until the Consent Decree was

executed was intentional.
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15. The Pecoras; delay in compliance with the Order resulted in continuing damage to the
stream. (T. 18.) Photographs from a June 2005 inspection revealed a large area of denuded
landscape that would have continued to cause excess sedimentation of Minard Run, which itself

remained in its improperly altered condition. (C. Ex. 2, 3.)

DISCUSSION

Given the Defendants’ admissibns, their ‘failure to appeal the Order, their failure to
defend this action, and our ruling granting the Department’s partial summary judgment motion
on the issue of liability, the only remaining issue that we need to address at this point is the
amount of the civil penalty to be assessed. The Dam Safety and Encroachments Act (the “Dam
| Safety Act”) provides for a maximum $10,000 penalty, plus $500 for each day of continued
violations. 32 P.S. § 693.21(a)(3); DEP v. Carbro Constfuction Corporation, 1997 EHB 1204,
1228. In the case of the Clean Streams Law, the Board may assess a maximum civil penalty of
$10,000 per day for each violation. 35 P.S. § 691.605; DEP v. Angino, EHB Docket No. 2003-
004-L, slip op. at 27 (Adjudication, March 13, 2007). We consider similar factors in
determining a penalty .amount.under both laws. Under the Dam Safety Act, the Board is to
consider the willfulness .of the violation, damage or injury to the stream regimen and
downstream areas of the Commonwealth, cost of restoration, the cost to the Commom.ivealth of
enforcing the provisions of the act against such person, and other relevant factors. 32 P.S. §
693.21(a)(3). We recently had this to say regarding the assessment of civil penalties under the
Clean Streams Law: |

In determining the penalfy amount, the Board is to consider the
willfulness of the violations, damage or injury to the waters of the

Commonwealth or their uses, costs of restoration, and other
relevant factors. DEP v. Strubinger, EHB Docket No. 2004-120-
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CP-C, slip op. at 15-16 (Adjudication October 4, 2006). The
deterrent value of the penalty is also a relevant factor.
Westinghouse v. DEP, 745 A.2d 1277, 1280-81 (Pa. Cmwith.
2000); Leeward, 2001 EHB at 886; DEP v. Whitemarsh Disposal
Corporation, 2000 EHB 300, 346.

DEP v. Angino, EHB Docket No. 2003-004-L, slip op. at 27.

The Board’s role in a complaint for civil penalties is to make an independent
determination of the appropriate penalty amount. The Department may suggest an amount in the
complaint, but the suggestion is purely advisory. DEP v. Angino, EHB Docket No. 2003-004-L,
slip op. at 28 (Adjudication, March 13, 2007); DEP v. Leeward Construction, Inc., 2001 EHB
870, 885. The guidance the.Depar&nent uses in determining a suggested civil penalty is not
binding on the Bo}ard. United Refining Company v. DEP, 2006 EHB 846, 849A-50; Dauphin

Meadows v. DEP, 2001 EHB 521. In fact,

this Board must be wary of placing too much emphasis on the
Department’s internal guidance documents. We do not view it as
our responsibility to evaluate whether the Department has
followed its own guidance document in calculating a suggested
penalty in a complaint action. . Rather, our responsibility is to
assess a penalty based upon applicable statutory maxima and
criteria, regulatory criteria (if any), and Board precedent. DEP v.
Hostetler, EHB Docket No. 2005-011-CP-K. (Adjudication June
8, 2006); Leeward, 2001 EHB at 908, 913.

DEP v. Kennedy, EHB Docket No. 2005-299-L, slip op. ét 11 (Adjudication, January 22, 2007).
We have often stated that deterrence is a major factor in determining an appropriate civil
penalty. We discussed the value of deterrence in DEP v. Leeward Construction, 2001 EHB 870:

We consider the deterrence value of the penalty to be very
important in this matter. Leeward continues to be engaged in
large earthmoving projects, but more generally, all . such
contractors must understand the importance of not only installing
but maintaining adequate controls. It is only natural to discount
the importance of controls. They seem collateral to the primary
mission of a project, which is to prepare a site for new buildings,
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roads, or other development. They do not advance the primary

objective, and in fact, can be something of a distraction. Owners

will be quick to complain if a building pad is not ready on time,

but perhaps not so concerned if a settling basin does not work. A

construction project is necessarily a muddy affair. The effects of

the construction activity itself appear to be relatively short-lived.

Despite these considerations, E&S controls are not a nuisance

item to be installed as an appeasement to the regulators and then

forgotten. They are critically important in preventing pollution of

the waters of the Commonwealth. They must command the

utmost attention and care for the life of the project or the streams

of the Commonwealth are bound to continue to suffer where there

is development. The penalty assessed must be large enough to

counteract the natural tendency to minimize their importance, and

it must be reflective of the economics of large projects.
2001 EHB at 870, 890. See also Angino, slip op. at 34 (deterrence appropriate where defendant
has extensive plans for property); DEP v. Hostetler, 2006 EHB 359, 365 (Board assessing civil
penalty to deter defendant from acting in the same manner again in the future); DEP v. Breslin,
2006 EHB 130 (deterrence appropriate in light of defendant’s checkered compliance history).

It is important to understand that the Department is not seeking a civil penalty for the
Pecoras’ unauthorized site work. The Department for unexplained reasons is only seeking a
penalty for the Pecoras’ subsequent failure to comply with the Order. The Department seeks a
penalty for each day of noncompliance starting on February 18, 2005, which was the day by
which the Pecoras were to have hired a trained professional to prepare a restoration plan, and
ending on June 29, 2005, the date of the Consent Decree. (This is a period of 130 days.)

The Department’s complaint narrows our focus considerably. For example, when we
consider harm to the environment, we must keep in mind that the Department has not asked us to
assess any penalties for the initial damage done to the stream. Instead, our focus must be on the

damage to the stream that resulted from the Pecoras’ delay in compliance. Of course, the extent

of damage initially done to the stream is relevant in assessing the continuing damage caused by
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the delay in remediation, but the penalty itself may only relate to the noncompliance with the
Order.

There are a feW factors that weigh in the Pecoras’ favor. Of course, the Department’s
piecemeal approach to enforcement in this case fundamentally constrains our analysis. Beyond
that, as to the period of noncompliance between February and June 2005, it is important to
remember that the Pecoras ultimately did comply with the Department’s Order. Admittedly, it
took a Commonwéalth Court action to achieve cooperation, but in the end the work was -

- performed. There is a limited record as to the harm to the stream from the failure to comply, and
no record of any permanent damage as a result of the delayed compliance. It would have been
| helpful, for example, to know the condition of the stream both at the time of the Department’s
‘Order and the time of the Consent Decree to see if conditions deteriorated during fhat period.
This deterioration could have been directly tied to the failure to comply. The Department,
somewhat counterintuitively, states that the Pecoras enjoyed no cost savings as a result of the
period of noncompliance.' The Department has not asked for any of what appear to be its
considerable costs of enforcement, which means that the Commonwealth’s taxpayers must bear
those costs. We have no record of any activity or any interaction between the Department and
the Pecoras during the period of noncompliance.

There are also several factors that weigh against the Pecoras. It does not appear that the
Pecoras made any attempt whatsoeve£ to comply with the Order. Photographs from a June 2065
inspection (the Order was issued in February 2005) show a severely impacted stream as it comes
in contact with the Site and large denuded areas with no erosion controls that would do

continuing damage to the stream. (C. Ex. 2, 3.)
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When we assess a civil penalty for water pollution, we consider such factors as the actual
and potential harm to the stream and its inhabitants, the size of the disturbed area, the magnitude
and duration of the discharge, the classification and condition of the stream, and the degree to
which the discharge exceeded permit limits. Angino, slip op. at 18. The Department presented
credible, albeit limited, expert testimony of ongoing harm to the stream as a result of the failure
to comply. There were approximately five acres of disturbed land, as well as the length of the
stream itself. (T. 18; C. Ex. 1-3.) The stream in question is not only of exceptional value, it has
been designated as a wild trout stream.

With respect to Philip Pecora, there is no doubt that he intentionally failed to comply
with the Order. We have defined the various levels of culpability as follows:

An intentional or deliberate violation of law constitutes the highest

degree of willfulness and is characterized by a conscious choice on

the part of the violator to engage in certain conduct with

knowledge that a violation will result.  Recklessness is

demonstrated by a conscious disregard of the fact that one’s

conduct may result in a violation of the law. Negligent conduct is

conduct which results in a violation which reasonably could have

been foreseen and prevented through the exercise of reasonable

care. .
Angino, slip op. at 18 (quoting DEP v. Whitemarsh Disposal Corporation, 2000 EHB 300, 349).
Pecora received the Order (C. Ex. 7), and yet did nothing to comply with it until he was dragged
into court. Pecora’s previous history of site inspections and notices of violation shows that he
knew what his legal obligations were and the record illustrates that he made a 'conscioﬁs choice
~ to disregard them.
Somehow Mr. Pecora needs to be deterred from continuing to violate the law on the Site.

It should not take a Commonwealth Court action to achieve compliance with an unappealed

Departmental Order. A civil penalty will not only add incentive to comply on this site, it sends
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the message that Departmental orders must be complied with in a timely manner. See Leeward,
2001 EHB at 886 (unexcused refusal to comply with order results in $10,000 per day penalty).

The Department has asked for a civil penalty of $75,500. Although the Pecoras have
done nothing to help theméelves in this case, in our independent judgment that amount strikes us
‘as too high. We suspect that the amount reflects undue consideration of facts and circumstances
that go beyond the sole count in the Department’s complaint. While the Department has asked
for a civil penalty of $500 a day here, it agreed to stipulated penalties of $200 per day in the
Consent Decree. We also note that the Department asked for the same daily penalty for each of
the 130 days beginning on the day the Pecoras should have hired a trained professional to design
a restoration plan. Under the Order, however, the Pecoras had 30 days to submit a plan and .
another 30 days after the Department appro;fed a plan to restore the Site. Damage to the stream
would have contiﬂued during some of those days even if the Pecoras complied fully with the
Order as written.

In our recent adjudicatioﬁ in DEP v. Strubinger, 2006 EHB 740, we assessed the amount
of the penalty requested by the Department, $9,1 10, for conduct somewhat akin to the Pecoras’.
S_trubihger, among other things, relocated a stream section. That stream, however, was of a
much lower quality than Minard Rﬁn. Strubinger was also being penalized for the underlying
Qiolative conduct, not the failure to comply with an order. In Leeward, we assessed a penalty of
$10,000 per day for failure to comply with the Department order, but that case involved a huge
development project that resulted in near worst-case damage to multiple streams. In DEP v.
Hostelter, 2006 EHB 359, we assessed a $20,500 civil penalty for Hostetler’s failure to
implement erosion and sediment controls while harvesting timber, which resulted in dainage to a

high quality stream and the springs leading to it. Although the conduct in Hostetler was similar
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to that of Pecora, the Department’s complaint in that case included counts for Hostetler’s failure
to implement the proper erosion and sediment controls. In DEP v. Kennedy, EHB Docket No.
2005-299-CP-L (Adjudication, January 22, 2007) and DEP v. Breslin, 2006 EHB 130, we
assessed civil penalties of $35,500 and $25,000 respectively for the defendants’ failures to
submit discharge monitoring reports for their sewage treatment plants. Although these penalties
were for reporting violations, they reflected the length of the violations and the defendants’
willfulness and intent to violate the law. |

After considering applicable statutory maxima (which would allow a penalty of hundreds
of thousands of dollars at $10,000 per day), the statutory criteria for setﬁng penalties, and Board
precedent, we conclude that a civil penalty of $18,500 is appropriate. We arrive at this by
assessing a $100 per day penalty starting oﬁ the 15 day after the Order was issued, whichbwas
the day the Pecoras were to have hired a consultant, and continuing thrbugh the next 75 days (90
days after the Order was issued), which is the approximate date that the restoration was to have
been completed. (We are allowing for 30 days for the Department’s r;:view of the Pecoras’
plan.) During this period the stream damage would have continued even if the Pecoras had‘
complied with the Order. We then assess a $200 per day penalty thereafter for the rémaim'ng 55
days of noncompliance for the Pecoras’ failure to completely restore and stabilize the Site as
required by the Order. During this latter period, damage to the stream would have stopped if the

Pecoras had complied with the timeframes in the Order.

CONCLUSIONS OF LAW
1. The Environmental Hearing Board has jurisdiction over the parties and subject matter

of this complaint. 32 P.S. § 693.18; 35 P.S. § 691.610; 35P.S. § 7514.
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2. Failure to comply with an order of the Department constitutes unlawful conduct and a
nuisance. 32 P.S. § 693.20;35P.S. § 691.611.

3.  Pursuant to Section 21(a)(2) of the Dam Safety and Encroachments Act, 32 P.S. §
693.21, the Pecoras’ failure to comply with the Order subjects them to the assessment of a
maximum civil penalty of $10,000, plus $500 for each day of continued violation.

4... When assessing civil penalties under the Dam Safety and Encroachments Act, the
Board is to consider the willfulness of the violation, damage or injury to the stream regimen and
downstream areas of the Commonwealth, cost of restoration, the cost to the Cdmmonwealth of
enforcing the provisions of the act against such person, and other relevant factors. 32 P.S. §
693.21.

5. Pursuant to Section 605 of the Clean Streams Law, 35 P.S. § 691.605, the Pecoras’
failure to comply with the Order subjects them to the assessment of a civil penalty of $10,000 per
day for every day of a continuing violation.

6. When assessing civil penalties under the Clean Streams Law, the Board is to consider
the willfulness of the violation, damage or injury to the waters of the Commonwealth and their
uses, the cost to the Department of enforcing the provisions of the Act, the costs of restoration,
deterrence, and other relevant factors. 35 P.S. § 691.605.

7. The Board assesses a civil penalty in the amount of $18,500 against the Pecoras for
their violation of the Dam Safety and Encroachment Act and the Clean Streams Law by reason

of their failure to comply with the Department’s Order.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
PROTECTION

V. : EHB Docket No. 2006-114-CP-L
JOHN P. PECORA, JAMES D. PECORA,
ANN PECORA GREGO, ELIZABETH
PECORA, JAY J. PECORA AND PHILIP A.
- PECORA, Defendants
ORDER

AND NOW, this 4™ day of October, 2007, it is ordered thaf civil penalties are assessed
jointly and severally against John P. Pecora, James D. Pecora, Ann Pecora Grego, Elizabeth
Pecora, Jay J. Pecora, and Philip A. Pecora in the total amount of $18,500 for violations of the

Clean Streams Law and Dam Safety and Encroachments Act by reason of their failure to comply

with the Department’s Order.

ENVIRONMENTAL HEARING BOARD

THOMAS W. RENWAND
Acting Chairman and Chief Judge

JJW,(VM

GEORGE J. MILLER
‘Judge

558



Ak ot (L.

- MICHELLE A. COL‘EMAN
Judge

BERN'ARD A LABU IR,
Judge

DATED: October 4, 2007

c: DEP Bureau of Litigation:
Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:
Michael A. Braymer, Esquire
Northwest Regional Counsel

For the Defendants:
Harold B. Fink, Jr., Esquire
P.O. Box 403

32 Main Street

Port Allegany, PA 16743
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
(717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
‘ELECOPIER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY IV
http://ehb.courtapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

ANGELA CRES TRUST OF JUNE 25, 1998 :

V. : EHB Docket No. 2006-086-R

: (Consolidated with 2006-006-R)
COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MILLCREEK :
TOWNSHIP, Permittee : Issued: October 9, 2007

OPINION AND ORDER ON
JOINT MOTION TO HOLD HEARING IN ERIE, PENNSYLVANIA

By Thomas W. Renwand, Acting Chairman and Chief Judge
Synopsis:

The Pennsylvania Environmental Hearing Board grants in part and denies in part a
motion from two of the parties which requested that the Board hold the merits hearing in
Erie, Pennsylvania. The Board is amenable to holding two of the seven days of the
scheduled hearing in Erie.

OPINION

Presently before the Pennsylvania Environmental Hearing Board is the Joint

Motion of Millcreek Township and the Pennsylvania Department of Environmental

Protection to hold the merits hearing in this matter in Erie, Pennsylvania in Room 104 of
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the Manufacturers’ Association of Northwest Pennsylvania, 2171 West 38" Street.

On May 14, 2007 the Board issued Pre-Hearing Order No. 2 scheduling the case
for hearing in the Board’s Courtroom located on the top floor of the Pittsburgh State
Office building overlooking the Point in beautiful downtown Pittsburgh, Pennsylvania.
The Board has allotted seven days for the hearing.

Prior to turning to the merits of the Joint Motion, we note that the Pennsylvania
Environmental Hearing Board is the quasi-judicial agency established by law to hear
appeals of final actions of the Pennsylvania Department of Environmental Protection.
Smedley v. DEP, 2001 EHB 131. The Board conducts hearings de novo to determine
whether the Departmental action in dispute is supported by the evidence presented to it,
and a proper éxercise of authority. Pennsylvania Trout v. Department of Environmental
Protection, 863 A.2d 93 (Pa. Cmwlth. 2004). Upon appeal of discretionary Departmental
actions, the Board may substitute its own discretion for that of the Department. Peguea
Township v. Herr, 716 A.2d 678 (Pa. Cmwlth. 1998). The Board’s power to substitute its
discretion for that of the Departmeﬁt includes the power to modify the Department’s
action and to direct the Department in what is the proper action to be taken. Pequea
Township v. Herr, 716 A.2d 678 (Pa. Cmwlth. 1998); Environmental & Recycling
Services, Inc. v. DEP, 2002 EHB 461.

In order to carry out its statutory mandated duty and responsibility to conduct such
hearings the Environmental Hearing Board maintains and operates four modern
courtrooms throughout the state. The Board’s newest courtroom is in Norristown, while

the Board has long maintained two courtrooms at its headquarters in the Rachel Carson
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State Office Building in Harrisburg. The Board’s Western Pennsylvania hearing room is
in Pittsburgh.

All of the Board’s courtrooms are conducive to holding hearings for the
convenience and comfort of parties, counsel, witnesses, members of the public and the
Board. The courtrooms function as courtrooms do in locations throughoﬁt the state with
a bench, podium, counsel tables, microphones, and ample seatiﬂg for both witnesses and
the public. Security is provided by the Pennsylvania State Capitol Police.

The Board, at the request of counsel, has conducted hearings in court houses
throughout the Commonwealth, including Erie County. The Board held two days of a
five day hearing at the Erie County Courthouse in the recent case of Greenfield Good
Neighbors Group, Inc. v. DEP and Lake Erie Promotions, Inc. , 2003 EHB 555.

The Joint Motion indicates that a vast majority of the witnesses are from Erie
County with several from nearby Crawford County. “Counsel for Millcreek and counsel
for the Department reside in Erie, Pennsylvania and the .surrounding areas.” Joint
Motion, Paragraph 9. The Joint Motion also points out that the subject of the appeal is
located in Milicreek, Township, Erie County, Pennsylvania.

Appellees propose to hold “the hearing at Room 104 of the Manufacturers’
Association of Northwest Pennsylvania, 2171 West 38t Street, Erie, Pennsylvania.”
Joint Motion, Paragraph 12. After reviewing its website, the location appears to be a
modern conference facility and is a room “approximately 31” x 21" and can be arranged
with tables in any fashion desired by the Board.” Joint Motion, Paragraph 15.

Millcreek Township and the Department’s counsel indicate that having the hearing
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in Erie would be much more convenient and cost effective for them. According to the
last paragraph in the Motion, Appellant does not have a position on where the hearing
should be held.

Board Rule 25 Pa. Code Section 1021.114 provides as follows:

At the discretion of the Board, hearings will be held at the
Commonwealth Tfacility nearest the location sought to be
remedied by the Department with consideration for the
convenience of witnesses, the public and the parties in
attending the hearings.

We have held parts of some hearings in other Commonwealth facilities for.the
convenience of counsel, witnesses, the public, and the parties. Nevertheless, holding
hearings in locations not operated and controlled by the Environmental Hearing Board
has sometimes resulted in problems for all involved. We have found that when we do not
have control over the facility we sometimes run into scheduling difficulties. Sometimes
we have been limited in the hours available to complete the testimony at a remote facility.
In one instance, the Commonwealth court facility was not aware that we needed their
courtroom for another day of hearing and had scheduled another hearing for the same
day.

In addition to our obligations and responsibilities to the parties in this case, we
also have duties and obligations concerning our other cases. We have found that even
with the advantages afforded by electronic communication, it is still more difficult to
timely address from the road the many issues raised by counsel in our other cases. It is
not unusual to receive telephone calls from counsel requesting an immediate telephone

conference to address an issue in their case. Moreover, we have found it much more
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difficult to address administrative matters and review circﬁlating opinions while away
from the office presiding over a case.

On July 25, 2007 the Board conducted a comprehensive site view with counsel
and the parties in Millcreek Township, Erie County. Therefore, the Board is quite
familiar with the site and there is thus no need to hold another site view in Erie County.

However, we certainly sympathize with counsel and the parties. We believe a fair
compromise to the relief requested in the Joint Motion would be to schedule two days of
hearing in Erie. We suggest that counsel identify and arrange for fact witnesses to testify
those days. These witnesses could be taken out of order so that all of the parties could

benefit from having two days of the hearing in Erie.
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD

ANGELA CRES TRUST OF JUNE 25,1988 :
V. : EHB Docket No. 2006-086-R

COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT OF ENVIRONMENTAL
PROTECTION and MILLCREEK
TOWNSHIP, Permittee

ORDER

AND NOW, this 9% day of October, 2007, following careful review of the
Joint Motion to Hold The Hearing in Erie, Pennsylvania, it is ordered as follows:
1) The Joint Motion is granted in part and denied in part.
2) The Board denies the Joint Motion to the extent it requests the Board
to transfer the entire seven day hearing from Pittsburgh to Erie.
3) The Board grants the Joint Motion to the extent that it will hold two
of the seven days of hearing in Erie.

4) The Board adjusts the hearing schedule as follows:

October 23, 2007 Pittsburgh 9:30 a.m. — 4:30 p.m.
October 24, 2007 Erie - 12:00 p.m. — 6:00 p.m.
October 25, 2007 Erie 8:30 a.m. — 6:00 p.m.
October 26, 2007 Pittsburgh 10:30 a.m. — 5:30 p.m.
October 30, 2007 Pittsburgh 9:30 a.m. — 5:00 p.m.
October 31, 2007 Pittsburgh 9:30 a.m. — 5:00 p.m.
November 1, 2007 Pittsburgh 9:30 a.m. — 5:00 p.m.
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EHB Docket No. 2006-086-R

DATE: October 9, 2007

C:

DEP Bureau of Litigation:

ENVIRONMENTAL HEARING BOARD

T T e

THOMAS W. RENWAND
Acting Chairman and Chief Judge

Attention: Brenda K. Morris, Library

For the Commonwealth, DEP:

Michael A. Braymer, Esq.
Douglas G. Moorhead, Esq.
Dana M. Adipietro, Esq.
Northwest Regional Counsel

For Appellant:

Philip L. Hinerman, Esq.

M. Joel Bolstein, Esq.

Peter C. Buckley, Esq.

Fox Rothschild LLP

2000 Market Street — 20™ Floor
Philadelphia, PA 19103

Sharon Oras Morgan, Esq.
Fox Rothschild, LLP

919 North Market Street
Suite 1300

Wilmington, DE 19801

James D. McDonald, Jr., Esq.
John J. Estok, Esq.

THE McDONALD GROUP L.L.P.

450 West 6™ Street
P.O. Box 1757
Erie, PA 16507-0757
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EHB Docket No. 2006-086-R

For Millcreek Township:

Mark J. Shaw, Esq.

MacDonald Illig, Jones & Britton, LLP
100 State Street

Suite 700

Erie, PA 16507-1459

Evan E. Adair, Esq.
Williams and Adair
332 East Sixth Avenue
Erie, PA 16507

For Court Reporter:
Adelman Reporters
231 Timothy Road
Gibsonia, PA 15044
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COMMONWEALTH OF PENNSYLVANIA
ENVIRONMENTAL HEARING BOARD
e (717) 787-3483 2ND FLOOR - RACHEL CARSON STATE OFFICE BUILDING
|‘I;EC.OPlER (717) 783-4738 400 MARKET STREET, P.O. BOX 8457 WILLIAM T. PHILLIPY v
ttp.//ehb.counapps.com HARRISBURG, PA 17105-8457 SECRETARY TO THE BOARD

ENVIRONMENTAL & RECYCLING

SERVICES, INC.

v. . EHB Docket No. 2006-061-C
COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL : Issued: October9, 2007
PROTECTION Y

ADJUDICATION

By Michelle A. Coleman, Judge
Synopsis:

The Board finds that there is insufficient evidence to support the Department’s denial of
an application for a landfill expansion where the Appellant has sho§vn that there is minimal
potential for mine subsidence, settlement or groundwater .contaminatibn. The application
proposes a 60 acre construction and demolition landﬁli to be placed overtop of 50 acres of a
closed municipal waste landfill and 10 acres of a construction and demolition landfill. At the
hearing the Appellant has shown that the Department erred when it denied the application based
on ‘concems of mine subsidence, settlement and groundwater contamination. The Department
was unable to substantiate its concerns, and ultimately at the hearing unable té rebut the

Appellant’s case.
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INTRODUCTION

-The Appellant, Environmental & Recycling Services, Inc. (ERSI or Appellant)
challenges the Department of Environmental Protection’s (DEP or Department) denial of its
Phase IV Expansion Application. The Phase IV Expansion Application proposes a 60 acre
construction and demolition (C&D) landfill, 10 acres to overlap Phases I-III and 50 acres to
overlap the closed municipal solid waste landfill, Amity Landfill. The Department denied the
application based on concerns of potential mine subsidence of coal seams found under the Phase
IV footprint, as well as concerns of potential settlement of Amity Landfill’s waste mass
potentially causing groundwater contamination. The Board, however, finds these concerns to be
unsubstantiated by the Department. The Appellant has met its burden of proof by a
preponderance of the evidence to show that the Department improperly denied the Phase IV
Expansion Applicatién.

FINDINGS OF FACT

1. The Department of Environmental Protection (DEP or Department) is the agency
with the duty and authority to administer‘ and enforce the Solid Waste Management Act, Act of
July 7, 1980, P.L..‘380, as amended, 35 P.S. § 6018.101, et seq. (Solid Waste Management Act);
the Municipal Waste Planning, Recycling and Waste Reduction Act, Act of July 28, 1988, P.L.
556, No. 101, as amended, 53 P.S. § 4000.101, et seq. (Act 101); Section 1917-A of the
Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 510-17
(Administrative Code); and the rules and regulations including 25 Pa. Code, Chapters 271-285
- (Municipal Waste Regulations).
2. The Appellant is Environmental & Recycling Services, Inc. (ERSI or

Appellant) a Pennsylvania corporation 1ocated in Taylor Borough, Lackawanna County,
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Pennsylvania.

3. The Department issued a Solid Waste Permit to ERSI for Phases I-III in
October of 1995 for the operation of a construction and demolition (C&D) landfill. Phases I-III
began operating in November, 1996. Tr. 128-29.!

4. Also, located at the ERSI Landfill site is the Amity Landfill which is a closed
municipal waste landfill. ERSI Exhibit (ERSI Ex.) 89, p. 3.

5. The Amity Landfill was a permitted municipal waste landfill that began
operating in 1974. Tr. 139, 967-71.

6. As required by the waste regulations during Amity’s operating years, Amity
was required to have an attenuating soil subbase, as well as natural renovati;)n soil equal to the
depth of the waste, a 1:1 ratio of waste to soil. Tr. 139,148, 969-76.

7. ' ‘Engineers placed grade stakes at Amity Landfill to ensure that the 1:1 ratio was
being maintained at tile landfill. DEP inspected the Amity Landfill during this time. Tr. 138,
145.

8. The 1972 design of Amity Landfill did not comply with newly adopted
regulations of 1988 and could not be “retrofitted” to meet these requirements. The Amity
Landfill was required to be clc‘>sed> by the Department in 1990. Commonwealth Exhibit (Cmwilth.
Ex.) 173. |

9. ERSI Phases I-II1 is a landfill approximately 30 acres, with 12 acres of Phases
I-III overlying the closed Amity Landfill. ERSI Ex. 89, p. 3; ERSI Ex. 5, p, 4.

10. ERSI submitted a Phase IV Expansion Application that was received by DEP’s

Northeast Regional Office on December 9, 1999. ERSI Ex. 2; Tr. 19-20.

! References to hearing testimony shall be cited as “Tr.” followed by the page cite from the transcript.
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11. The Phase IV Expansion Application proposes a 60 foot footprint of a C&D
waste disposal area wherein 50 acres will overlie the Amity Landfill and 10 acres will overlie
Phases I-III. ERSI Ex. 1, Vol. I; Tr. 371-72; 378-79.

12. Gannett Fleming, Inc. (Gannett Fleming), consultant of ERSI for Phase IV,
proposes in the Application to place a natural renovation soil layer on top of Amity prior to
Phase IV receiving waste. The Expansion Application also proposes to build Phase IV in four
stages of about 15 acres. Approximately one year prior to an area receiving waste a layer of
attenuating soil will be placed to allow settlement at Amity Landfill. ERSI Ex. 1, Tr. 377-79.

13. | On June 21, 2000 DEP participated in a Local Municipality Involvement
Process meeting in Taylor Borough regarding the Expansion Application. ERSI Ex. 23; Tr. 53.

14.  InDecember, 2000, regulatory changes occurred and DEP forms were changed
to reflect the newly adopted regulations. Tr. 35-37, 191, 1278.

15. A memorandum ﬁom George Barstar of Gannett Fleming, engineer in charge
of Phase IV Expansion Application, was sent to Scot Haan. The memorandum indicated that the
new regulations affected the ERSI Expansion Application. Cmwlth. Ex. 28. ERSI authorized
Gannett Fleming to revise the Phase IV Expansion Application in accordance with the new
regulations. Tr. 1286-87.

16. A February 15, 2001 letter from Gannett Fleming was sent to DEP to inform
 DEP that the Phase IV Expansion Application was being revised in accordance with the newly
adopted regulations. Tr. 114; 1289; Cmwlth. Ex. 33.

17. ERSI sent a revised application on November 30, 2001 using the forms that
were published in accordance with the newly adopted regulations. ERSI Ex. 1; ERSI Ex. 23; Tr.

35-36, 1286-87.



18. The revised Phase IV Expansion Application was deemed administratively
complete by a letter on April 30, 2002 signed by William Tomayko, Chief of the Waste Program
in the DEP’s Northeast Regional Office. ERSI Ex. 7; Tr. 14-17.

19. The April 30, 2002 leﬁer also included an alternative project review timeline
that provided an additional 90 days to address the two “critical issues” of potential groundwater
contamination and mine subsidence. ERSI Ex. 7;Tr. 14-17, 118-120.

20. Once an application is deemed administratively complete it is sent to an
engineer to be reviewed. The administratively complete ERSI application was sent to Joseph
Buczynski of the Northeast Regional Office. Tr. 56-57.

21. A meeting was held on July 16, 2002 between ERSI and DEP to discuss the
Expansion Application. ERSI Ex. 23; Tr. 1303-06.

22. On July 26, 2002 DEP sent a letter to ERSI noting two issues of concern: (1)
the potential for mine subsidence and its impact to the site; and (2) the potential for groundwater
contamination and the ability for anyone to locate the source of any groundwater contamination.
due to the expansion over an existing landfill. ERSI Ex. 14; Cmwlth. Ex. 52.

23. On November 19, 2002 a meeting was held between Gannett Fleming
representatives and DEP regarding the Expansion Application and the two issues of mine
subsidence and ground\;vater contamination. Tr. 1307-28; Cmwlth. Ex. 61; ERSI Ex. 23.

| 24. On December 10, 2002, George Barstar sent a letter to DEP providing the
rﬁinutes of the November 19, 2002 meeting. ERSI Ex. 16; Cmwlth. 62.

25. DEP sent a letter dated January 8, 2003 disagreeing with the characterizations

in the December 10, 2002 letter, specifically the use of pan lysimeters to collect leachate and the

soil recharge test to analyze settlement. Cmwlth. Ex. 69; Tr. 287.
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26. George Barstar provided in the December 10, 2002 letter that Gannett Fleming
would prepare and submit a work plan and location plan for the surcharge test to DEP. Cmwilth.
Ex. 62, p. 5.

27. George Barstar prepared and submitted to Scot Haan an outline of the
surcharge test ;md attached a detailed work plan. Cmwlth. Ex. 149; Cmwlth. Ex. 150.

28. On May 30, 2003 representatives of Gannett Fleming and ERSI met with DEP
to discuss issues of miné subsidence. ERSI Ex. 23; Tr. 1329.

29. DEP. received a mine subsidence report in December, 2003 from C;rannett
Fleming dated November, 2003 relating to the ERSI site. ERSI Ex. 3, Cmwith. Ex 89.

30. On October 21, 2004, William Tomayko requested Gannett Fleming to send a
“road map” of the _information ERSI and its representatives had sent to DEP in support of its
Expansion Application. ERSI Ex. 20; Tr. 122-23.

31. ERSI sent a letter on June 30, 2005 to DEP -stating that ERSI would file a
complaint in mandamus with Commonwealth Court on July 6, 2005 to compel DEP to complete
its review of the Phase IV Expansion Application . Cmwlth. Ex. 110.

32. ERSI filed a complaint with the Commonwealth Court on July 6, 2005 seeking
a Writ of Mandamus to comp.el DEP to take action on the Expansion Application and seeking an
award for damages as a result of delay. Tr. 156-57.

33. DEP issued a pre-denial letter on July 26, 2005. ERSI Ex. 4.

34. A response by ERSI to the Department’s pre-denial letter was sent on
September 26, 2005. ERSI Ex. 6; Tr. 158-60.

35. | DEP denied the Phase IV Expansion Application via letter dated February 1,

2006 because of concerns with the two “critical issues” of mine subsidence and groundwater
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contarﬁination. ERSI Ex. 5. Tr. 41-42, 47, 1916.
Mine Subsidence

36. Underlying Amity and Phases I-III are the following coal seams: Rock, Big,
New County, Clark and Dunmore Nos. 1, 2, and 3. ERSI Ex. 86, p. 3; Tr. 559, 750

37. According to mine maps, both surface mining and deep anthracite coal mining
have occurred in those coal seams. Tr. 751, 767, 138-39, 967, 1488. -

38.  Under the ERSI Site and Amity Landfill, the method of surface mining used
was strip mining and the method of deep mining was “room and pillar”. ERSI Ex. 86, p. 3; Tr.
751-54.

39.  The mine maps indicate that the Rock vein was strip mined and 100% was
removed. ERSI Ex. 86, p. 3; Tr. 751, 1500.

40. The Big vein was both strip mined and deep mined with second mining. Ex.
ERSI 86, p. 3; Tr. 751, 754, 1501.

4]1. ' An area referred to as the “Big Vein Island” is a seven acre area that was
partially deep mined, but not stripped (as of the date of the map). ERSI 86, p. 3; Tr. 757.

42. New County is 100 feet below the bottom of the Big Vein and 170 feet below
the ground surface; this vein was deep mined with second mining. ERSI Ex. 86, p. 3; Tr. 751,
773, 1501-02. |

43. The Clark vein had first mining, but no second mining occurred. However, the
Clark vein collapsed due to water and pressure on the pillars for many years. Tr. 776; 1502.

44. Dunmore No. 1 has collapsed because of second mining and water. Tr. 777.

45. There are two types of mine subsidence. Pothole subsidence is a smaller, more

localized depression created by shallow mine workings, such as a sinkhole. Tr. 756. The other
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is trough subsidence which is a long surface-depressibn that occurs when a large area of a deep
mine collapses and reserﬁbles the shape of a bathtub. ERSI Ex. 86, p. 7, 10; Tr. 589, 772-773.

46. The shallow seams are the Rock and Big which are the only seams susceptible
to pothole subsidence; the other seams are too deep for pothole subsidence. Tr. 757.

47. The Rock vein and Big vein are not a concern for pothole subsidence because
they both have been completely stripped. Tr. 757.

48. The Big Vein Island is also susceptible to pothole subsidence, but a review of
the mihe maps and topographic map of Amity Landﬁll indicéte that there is no risk of pothole
subsidence at-the Big Vein Islland because it has been fully removed. ERSI Ex. 87, p. 8, 10; Tr.
573-76. |

. 49. The stipulated testimony of DEP’s Tim Altares of the Department’s Bureau of
Abandoned Mine Reclamation concludes that there is a low risk of pothole subsidence in Phase
IV. Tr. 1822-23.

50. Trough subsidence has potential to occur when the mines have not been
collapsed. ERSI Ex. 86, p. 7. Tim Altares’ INTEX calculation found that maximum potential
for trough subsidence would be 3.2 feet at the Big Vein Island and less than 3.2 feet in the
remaining area of Pilase IV. Tr. 1822.

51. Dr. Christopher Bise, an expert in mining, mine subsidence and mine
engineering, found the maximum subsidence potential to be less than 1 foot using an INTEX
calculation. ERSI Ex. 86, p. 7-10.

Groundwater Impacts
52. Under the ERSI Phases I-III and Amity Landfill is contaminated water found

in fractured bedrock and coal seams, this is referred to as a “mine pool”. The mine pool is 150
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feet below Amity and is.acidic, consisting of total dissolved solids, iron, sulfate and other
dissolved metals. The mine pool is so contaminated that it can never be restored to a useable
capacity. ERSI Ex. 85, p. 2; Tr. 562-63, 594, 599.

53. . Groundwater under the ERSI Phases I-III and the Amity Landfill fluctuates
between 590 and 610 feet above sea level. ERSI Ex. 85, p. 2-3; Tr. 593. There is a southwest
slope that causes groundwater to flow toward a borehole drilled into tile side of the mine pool
and thirty million gallons a day discharges into the Lackawanna River. Tr. 594; ERSI Ex. 85, p.
3.

54. There are ﬁve monitoring wells located at ERSI Phase I-III and Amity
Landfill. Two wells are located up gradient and three are located down gradient. Monitoring
Wells. MW-2R, MW-3 and MW-5 are down gradient and MW-1 and MW-4 are up gradient.
MW-2 was used pﬁor to Phases I-III and was replaced by MW-2R in 1995. Tr. 1089; ERSI Ex.
85,p.3,8.

55. The acquifer system at the ERSI Site and the Amity Landfill has a high
permeability and the mine pool water is flat. Tr. 563, 598. The coal seams are on a downward
angle to the southwest which causes some of the monitoring wells not to encounter the coal
seams. Tr. 562-63. The upper part of the Site is the most sensitive of the mine pool because of
the slope of the coal seams. Tr. 600-02; ERSI Ex. 85, p. 8.

56. Sampling is done from the wells both quarterly and annually. Tr. 1093-94.
There are separate repérting forms required by DEP for municipal waste and for C&D waste
leachate. Tr. 1091-92. Municipal waste disposal sites, like Amity Landfill, are sampled quarterly
for a list of analytes, inciuding volatile organic compounvds.(VOC). Municipal waste sites are

also tested on an annual basis for an expanded list of constituents and the sample is usually split
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so DEP can conduct its own testing on the annual sample. Tr. 1091-92, 610; ERSI Ex. 85, p. 9-
10.

57. C&D waste sites are only sampled quarterly for a list of nine analytes and do
not need to be tested annually, like municipal waste landfills, for the expanded list. Tr. 607-10.
ERSI conducts its own C&D sampling and submits ’it to DEP. ERSI Ex. 85, p. 9-10.

58. Leachaté from municipal waste landfills and C&D waste landfills can be
differentiated because VOCs are contained in municipal waste leachate and not in C&D leachate.
Tr. 610, 1646-47; ERSI Ex. 85, p. 8-9.

59. There has not been an adverse impact to groundwater from the ERSI Site or
Amity Landfill. Tr. 2025-2027.

60. The Phase IV Expansion Application proposes the use of an attenuating soil
base rather than a liner. Tr. 406-07; 982-84. The design will be natural attenuating soil on top of |

a natural attenuation landfill, which can accommodate differential settlement. Tr. 983.

61. Leachate from a landfill is produced by precipitation passing through the waste.
Tr. 384, 627.

62. Amity Landfill is currently producing leachate. Tr. 612,2017-18.

63. HELP modeling is a commonly used method in the solid waste industry for

estimating leachate generation. Tr. 363.

64. The HELP model indicates that 716 gallons per acre per day of leachate or 13
million gallons per year'is generated through the bottom of the 50 acre portion of the Amity
Landfill that does not underlie Phases I-III. Tr. 386-87; ERSI Ex. 89, p. 9.

65. - The HELP model éh0ws that construction of Phase IV and having the

attenuating soil base placed on Amity Landfill one year in advance of receiving waste will allow
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for runoff and 83% reduction in leachate generation. Tr. 385; ERSI 89, 9-10.

66. During the open operation of Phase IV, there will still be a reduction of
leachate generation, but it will be a 37% reduction since there will be infiltration into the waste.
Tr. 389-90; ERSI Ex. 89, p. 8-9.

67.  ERSI proposes to use a polyethylene geomembrane cap which will prevent
precipitation from getting into Amity Landfill’s waste, soil subbase and groundwater, and the
HELP model indicates that zero infiltration will occur with this cap. Tr. 391-92; 1003-04.

68. There has been no indication of a “squeeze” of Amity as a resuit of Phases I-III
loading because there are no VOCs present in the leachate. Tr. 615.

69. William Tomayko testified that a likely remedy would be to place a
geomembrane cap on the site if leachate were detected in the groundwater. Tr. 2012-19.

70. ERSI proposes to install a geomembrane cap covering-all of the Phase IV
expansion area, regardless of the detection of leachate. Tr. 981-82, 991.

DISCUSSION

Standard of Review & Burden of Proof

' The Pennsylvania Environmental Hearing Board (EHB or Board) reviews all DEP final
actions de novo. Warren Sand & Gravel Co. v. DEP, 341 A.2d 556, 565 (Pa. Cmwlth. 1978);
Smedley v. DEP, 2001 EHB 131, 156; Pennsylvania Trout v. DEP, 863 A.2d 93, 106 (Pa.
Cmwith. 2004). The Commonwealth Court has opined that “de novo review involves full
consideration of the case anew.” O’Reilly v. DEP, 2001 EHB 19, citing Young v. DER, 600 A.2d
667, 668 (Pa. Cmwlth. 1991). In Robert K. Swinehart v. DEP, Judge Labuskes stated that “[the
Board] may consider. not only evidence that was before the [Department of Environmental

Protection] at the time it denied [the appellant’s] renewal application, but additional relevant
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evidence as well.” EHB Docket No. 2006-056-L, slip op. at 4 (Adjudication issued May 18,
2007); citing Leatherwood v. DEP, 819 A.2d 604 (Pa. Cmwlth. 2003) and Gordon v. DEP, EHB
Docket No. 2005-323-R, slip op. at 8 (Adjudication issued April 26, 2007). The Board’s duty is
to determine whether the Department’s action is suppoﬁed by the evidence presented to the
Board, not whether the action can be supported by the evidence presented at the DEP’s fact
finding hearing. DEP v. N. Am. Refractories, 791 A.2d 461 (Pa. Cmwlth. 2002). Thus “[w]e
make our oWn findings of fact based solely on the record developed before us.” Smedley, 2001
EHB at 156.

The Practice and Procedure Rules of the Environmental Hearing Board place the burden
of proof on the appellant “when the Department denies a license, permit, approval or
certification.” 25 Pa. Code § 122(c). The party with the burden of proof must establish its case by
a preponderance of fhe evidence. 25 Pa. Code § 1021.122(a).

The Department’s denial of ERSI’s Phase IV Expansion Application for a C&D landfill
is a final action by the Department appealed by ERSI for which the Board conducted a de novo
hearing. ERSI must establish by a preponderance of the evidence that the Department erred when
it denied the Phase IV Expansion Application. Through the Board’s de novo power we find, as
will be discussed below, that the Appellant has sustajned its burden of proof with credible
evidence that the Department erred or otherwise acted contrary to the law when it denied the
Phase IV Expansi(m Application.

Phase IV Application

The Department received the Phase IV Expansion Application in December 1999

requesting a 60 acre C&D waste disposal site to be constructed over 10 acres of Phases I-III and

50 acres :over‘the closed Amity Landfill. ERSI Ex. 2; 23; Tr. 19-20, 378-79. A revised
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application was sent to DEP in November of 2001 using DEP forms that were developed in
accordance with the newly adopted regulations. Tr. 114, 197.

The Phase IV Landfill proposes to place a natural renovation soil layer on top of the
closed Amity Landfill, to construct the landfill in stages of approximately 15 acres each, after
placing the attenuating soil layer one year prior to that area receiving waste. Tr. 377-79. By
letter DEP deemed the Phase IV Expansion ‘Application was administratively complete and
established a review timeline of 90 days to discuss the Department’s two “critical issues” of
mine subsidence and inotential groundwater contamination at the ERSI site. ERSI Ex. 7, .Tr. 14-
17, 118-1.20.

Meetings were held July 16, 2002, November 19, 2002 and May 30,'2003 to discuss the
two issues of concern. Tr. 1306-29. ERSI submitted a mine subsidence report in D